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. ·iNTRODUCTION . . 
• • 

7 The English Constitution forms a art of the Common 
r \La.w. ur government by mg or s an ommons, t e 

·tnutual relations of these several powers, our courts of law 
and of equity, our great offices ofState, are Ill, artft" from 
their•earliest rudiments have been, known to the law, and 
recognised by it. Obvious as this proposiaon now appeam, 
it has not always been followM in practice ; even yet, . per
haps, it sometimes is not thorough,y understood. To the 
ingenious inventors of Jl!-per constitutions in the last ce:ri
tury..ijle unwritten traditions of our political system 
supplied a favourite . subject for sarcasm and contempt. 
These politicians" could not believe in any system of polity 
which was not expressed in words and figures ; where there 
was no ~elicate adjustment of powers, and where the r!ght 

• of me to cashier their ruliers was not prominently set 
forth. But the law of political conditions, like the law of 

• property or the law of obligations or any other portion of 
our jural system, ~eds not the formal statement of a code. 
"That anci'tmt colMction of unwritten maxims and customs," 
of which ~is branch of our law forms a part, has its own 
inherent • 'ty. It is nf> subtle contrivance of ltum1n art, 
but is one o the form; in which national life is manifested. 

B 

• • 
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Like the phenomena of language or the usages of common 
life or the various developments of co-operation and of 
exchange, the principle!'~ ·of justice are, so~etimes • with 
greater sometimes with less success, spontaneously deve
loped in the social state. In our country the course 

• of this evolution. has met _ with little • disturbance. 
There, while tho mechanical contdvamces of politicaJ in- • 
ventors have crumbled away in the hand'S" of the projectors, 
the goodly tree of British freedom, .selecting from the kindly 
soil and assimilating its fit nutriment, still increases its 
stately bulk,~ st'ill ex-tends its unequalled deyelopmont. 
Outliving the storms and tho vicissitudes of centuries, deeply 
rooted in the habits and the affections of the people, it 
llpreads far and wide its hospitable shade ; and, like tl1at 
typical mustard tree in whose over-Rhadowing branches th• 
fowls 0!' the :ir find she!ter, it affords in the evil days to 
many a weary wing and many a scared and fluttering 
guest a secure asylum and a~ inviolable home. 

This conceptirm of tho Co~stitutioil as forming a part of 
the Common Law not only accounts for its peculiar form, but 
is essential in determining its relation to the other po,rts of 
our legal system. Our political usages and powcl.*""'have 
·been too often reg:u: led n.s ~;omothing apart. from and above 
the law, and not as co-ordinn.ted with it. In the days of 
the Stuarts learned divines taught in their pulRits and 

• thei; universities thn.t the authority of the King was a 
direct emanation from hea~n, giving supporting and 
maintaini.qg the law, but not controlled or judged by it. 
Judges have not been slow at times ·to magnify the . 
transcendent powers of Parliament, anc-rtheir own inability 
to deal with questions of parliamentary law. Tl:ie House of 
Commons even in the preseut reign has claimed, though 
happi]¥ i~ vain, a supremacy !tot . short of the divine 
1·jght of Charles or of James. Nor have there been 

• • 
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wanting amongst us those ominous voices, so familiar to the 
ears of Frenchmen and of Americans, which declare, as . . . 
the Athenians in their hour of passion and when hurrying 
to their downfall declared, that the laws are the laws not 
of the monarch but of the people, and that the people may 
do what they like with their own. But no ~uch doctrines 

• are k"Jlown to English law. In that noble system the law 
of political conditions spontaneously finds its appropriate 
place. The status of the Crown and the status of either 
House of Parliament are as clearly defined as the status of 
a corporation or of an ordinary citizen. • F.-om the days of 
Bracton, who declared that Lex facit quod ipse sit rex, 
to the days of Lo~d Denman who ruled that there is no body 
in this country which is not subject to the law, the principle 
l!as been unchanged. The prerogat~ve of the Ciown d~notes 
those powers immunities and privileges which the Common 
Law gives to the monarch. The le::l4 · et consuetudo 
Parliamenti is that portion .of the Common Law which 
ascertains the rights and duties, th~ powers and the im
munities, of the Houses of Parliament and of their several 
members. But every power and every privilege, to whom
soeve,..;.t belongs, is given by the law, is exercised in 
conformity with the law, and by the law may be either 
extended or extinguished. 

Apari from any consideration either as to its form 
or its position, our Constitutional Law derives anotheradWtn
tage from our conscious and continued reference of it to the 
Common Law. As this connection both 'explainfl. the form 
in which our Constitution has descended to us, and assigns 
to it its fitting place in our polity ; so also it accounts for 

• • 
the remar~ble unity by which our political history is 
characterized. Few hist~rical subjects indeed ~·esent so 
marvellous a tale or e.x,pite so deep an interest. Our freedom 
has, in the la~guage of one of its greatest expounders, "its 

---



4 INTRODUCTION • • 
• 

pedigree and its illustrating ancestors ; it has its bearings 
and its ensigns annorial ; it has its gallery of _rortraits, its 
monumental inscriptions, its records evidences and titles."• 
The Constitution of England under Queen Victoria is 
indeed the very constitution under which the Confestior 
ruled and whi~h the Conqueror swore to obey. There is 
between the two states the same resemblance that thEli·e is • 
between the infant and the man, between the seedling and 
the full grown tr~e. But it is not more certain that the 
stateliest oak that now graces the green fields of England 
was once an acorn, or- that tho bearded and ambitious 
warrior in the full vigour of his strength once lay a helpless 
infant mewling in his n_urse's arms, than it is that this 
wondrous Constitution, so old yet stretching forwm·d (if 
Heaven pleases) to such indefinite futurity, is tho selfsame 
organis~ of ;;hich we ~ay trace the rudiments in the laws 
of lna. The proof of this assertion is neither obscure nor 
difficult. No •person will contend that the present • Constitution of England is different from that which was 
reformed i.n 1832. N•o organic change had taken plo.ce 
between tJw Reform Act and tlio Restoration. But the Bill 
of Rights made only two important innovatio:« It 
abolished the Royal power of suspending laws or dispenRing 
with them; and it prohibited the maintenance without the 
consent of Parliament of a standing army. In ill other 
res}jects this great measure was essentially a declaratory 
enactment. Even in the two i!tstances in which it produced 
a change, .it professed, although probably erroneouRly, the 
same character. Change was not its object : it m~rely 
sought to guard against the improper· exercise of certain 
lawful powers of the Crown. With the;e two e;ceptions it 
made no change in our constitutional law : it took away • • 

• 
* Burke's TT"orkB, iv. 178 . . 

• 
• 
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nothing ; it added nothing ; it altered nothing. In like 
manner, the Petition of Right;;; and the great reforms of the 
Long ·Pa.rliatftent in its early days were all me~ly negative. 
The work of the great popular leaders of that day was a. 
work of restoration, not of change. They desired to 

• remove the ~nsightly excrescences of QUr constitution, the 
• gil~g and the _plaster with ~bich profane and inartistic 

bands bad deformed the grand old temple of liberty that lay 
sullied but uninjured beneath. Not a stone of the original 
structure did they wish to move ; not a fragment of the 
time-honou~ed edifice that they did not regard with affec
tionate veneration and pious solicitude. But the Star 
Chamber and the High Commission, the Council of the 
North and the Council of Wales, the lettres de cachet, the 
cnlawful taxes, the forced loan~ the penal billeting of 
soldiers, these were claims to which Engla!d had never 
tamely submitted under the Plantagenets, and which she 
was not likely to endure under the Stuarts. If we refer to 

• the Acts which the leaders of the Commons cited in that 
struggle, if we look back through f~ur centuries, to the days 
of the first Edward, to the Cha1ter that Bigod and De Bohun 
won, d to the yet more memorable contest at Runnymede, 
we shall find by the unanimous and repeated declaration of 
our Books that the Great Charter itself is but declaratory of 
the Common Law. If we retrace the course of our history • through another eventful century and a half to the :ptriod 
at which the final element was added to our complex 
nationality, we find this same Common Law in. full vigour 
and undisputed supremacy. Ere he ascended the throne to 
which "the great 88size of God's judgment in battle" tried 
on the field of S~nlac had establil:!hed his right, the Con
queror himself in all the power of his victory swore, as his 
predecessors had swwn, •to hold by the ancient faws. and to 
confirm the old liberties. That oath which the Norman Duke 

• 

• 
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then swore wns the same oath which our records tell us had 
been sworn by lEthelred; a.nd that oath of lEthelred is in effect 
the same coronation oath which all subsequ:nt sovereigns 
have taken. Its terms only were renderen more precise at the 
Revolution of 1688, but the ~ubstance continues unchanged 

• to this day. • • 
We thus see the explanation of a fact in our pjrlia- • 

mentary history which has often excited comment. In all 
our great constitlftional struggles the question hns been 
invariably argued on either side as a question of dry law. 
On such occasions htrge n ews of public policy bave usually 
been put aside. It ha.'3 been the uniform policy of our 
Constitution to ciaim and nssert om· liberties as an entailed 
inheritance derived to us from our forefathers and to be 
transmitted to our posterity; as an estate specially bel on gin~ 
to the people ~f this kingdom, without any reference what
ever to any other more general or prior right.* As Lord 
Macaulay-i1as observed, in the ~reat debates of our bisto1·y 
there is not a word about Timoleon or Aristogeiton, about 
Brutus the elder or Br;tus the younger. When the Lot·ds 
and tho Commons held their f~tmous Conference respecting 
the vacancy of J ames the Second's throne, and the itte of 
England was trembling in the balance, Somers and N otting
ham disputed as if they were arguing a demurrer. Eighty · 
years earlier Bacon 'and Hakewell in the House of Com-• mODJI argued in the same spirit th~ great grievance of the 
impositions. Nearly four centi\ries before, in the hour of 
their distr}lst and disquiet, every doubt was quelled and 
.eve1·y wavering resolution was confh·med when the patriot 
Primate produced to J obn's exulting barons the forgotten 
charter of their rights under tho seal of" Henry • Beauclerc. 
That cha.rter had itself been won not by any abstract argu-• . 

• 
* Btnke's H'm·Tcs, iv. 177 . 

• 
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ment, but by incesAAnt appeals to the "good laws of the 
Confessow." This practice ~w up .from the general con
curre~ce of ~1 parties that the position of the Crown was 
sufficiently ascertained by law, and from the conviction of 
the ileople that that law must be favourable to tbim. 
They wanted nothing new : to stand Up!Pn the old ways was 

• thei~ interest and their desire. Expediency is always open 
to debate. It admits by its very nature different opinions. 
But right lucet ipsa per se. If its• existence be once 
established, there can be no further question. Proudly 
conscious therefore of this right•that"they had inherited 
from their forefathers, English patriots would never submit 
to any decision of policy. . The law had guaranteed to them 
and to their heirs, as in the olden days it had guaranteed 
to their fathers, the rights anciently used and approved. 

• They could establish their custom, • and they ~ared little for 
political speculations. . 

Our history thus enables us to discover the principle • of our political law, and our law in turn explains much that 
is mysterious in our history. Y:t notwithstanding this 
intimate connection, our political law to many readers is, 
or hiiJ been until the last few years, a sealed book. If 
an Englishman were asked from what source a knowledge 
of our Constitution mig~ be gained, he would probably 
refer th~ inquirer to those three great statutes which Lord 
Chatham called the Bible of the British Constitution ~ yet 
a reference to them would ~e strangely disappointing. In 
Magna Charta the inquirer would read of the '!rit mort d' 
OIUIYWe8tor and the assize of novel disseisin ; of scutages and 
aids, of weirs and rivers, and of weights and measures. In 

• • 
the Petition of Rights he would find an emphatic protest 
against the illegal exaction of money by the Crown, and 
some other grievan<;,es fong since disused. In \be. Bill of 
Rights there is a catalogue of James H.'s misd.oings and an 
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impracticable prohibition against the Sovereign's marriage 
with a papist. We have, however, the satisfaction of. knowing 
on the respectable authority ~f Blackstone* that if in the 
case of any future King there should arise precisely the 
sa~:te conjunction of circumstances as those set forth i~ the 
Bill of Rights, it aay be safely concluded that such King 
has abdicated his crown. Even the celebmted secti~ in • 
Magna Charta, the section of Nullus liber homo, those 
three words of baet>arous Latin that Lord Chatham declared 
to be worth all the classics, is hardly appropriate. It 
belongs to a di:ffer~n t ooapter of the law from that with 
which we are now concerned. It forms the foundation 
rather of the ln.w of primary general rights than of the law 
of political conditions. The learning of this latter branch 
is found much less in the statute book than in the old writ! 
of summons, !n the decis~ons. of the courts, in parliamentary 
precedents, in official traditions and practice. There is no 
positive law for the establishment of our national x·epresen-• tation.t No statute, no rule of Common Law, no resolution 
oven of either House or Parliament has yet recognized the 
Cabinet itself. The real organ of executive government 
under our present system is a body yet unknown to tl~ law. 
That gr·ca,t change in our Colonial system which is known as 
the introduction of Responsible Government was effected 
solely by a despatch from a Secretary of Stat~. This 
desuatch did not even affect the legal t enure of Colonial 
offices ; it merely described the circumstances in which the 
Crown woqld exercise its right of displacing at its pleasure 
certain classes of its servant s. In the body of the Act,t for 
example, which conferred upon Victoria its present form of . . 

• See 2 Stephen's Commentaries , 503. 
t 1 R epo'l'eof Con·vmittee of the Ho1tse oj.Lords on the Dignity of a Pee1· 

(hereafter cited a.s Lords' Repo·rt) , 175. • 
t. 18 and 19 Viet., c: 55., and Schedule 1 thereto. 
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government, the words Responsible Minister, or any equiva
lent terms never once occur. Were it not for a marginal 
note, ;hich f~rms no portion of the Act, not even a hint 
would be given by this statute of the important change 
which it was intended to effect . • 

I propose then in the following pa~es to describe the 
• Const.itution of England as it is now understood, and to 

trace the steps by which it has attained its present form. I 
shall consider the nature of the kingly offtce, and the charac
ter of the limitations to which it is subject. I shall inves
tigate the immunities that are atta~hed to the Royal person, 
and shall trace the influence of the various theories as to 
the extent of the Royal power upon some remarkaqle events 
in our political history. The limitation of the prerogative 
~nsists in the exercise of the functions of Royalty in the 
manner prescribed by law an~ in ~o other m~nner. These 
functions, according to the usual division, are legislative or 
judicial or administrative. Each of these great branches • requires seifarate consideration. l. shall therefore notice 
certain doctrines once maintained but now abandoned, of 
which some tended to extend, others to restrict, the legis
lative" power of the Crown. I shall next consider the 
existing mode of legislation, and shall indicate the various 

. forms under which at different periods of our history that 
power "'as exercised. Next to the making of the law comes 
its interpretation. This subject includes the rise of a ~epa
rate judiciary, and of the various methods hy which the 
just and undisturbed administration of justice. is secured. 
In the case of the executive branch of our government its 
theory has been of later development than that of the other 
two branches. n" is now however settled that all acts of 
the Crown must be done with the assistance of some officer 

• • known to the law : tll.at every such officer and evel'f coun-
sellor is personally liable for the acts that he performs or 

• 
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t he advice that he ~ves; that t his liability cannot be 
avoided by pleading the personal commands of t he King, 
and that it may be enforced either before •the 01~dinary 
tribunals of the country or by the peculiar process of 
impeachment. But while positiv~ provision is thus. made 
for the legal exercit¥J of the Royal administrative power, the 
law neither imposes nor can impose any direct restrj ction . 
upon the exercise of that discretion which must be largely 
vested in the Cro~n. · This is that part of the subject on 
which the greatest difficulties in modern times have arisen. 
The solution of these difficulties, which ha8 been but recently 
effected, is found in an extension of the principles that 
govern the preceding cases. The discretion of the Crown is 
guided by its principal servants, and those servant8 mu8t 
an8wer at the risk of their offices for their success. T~ 
tribunal whic,_1 judges ~f that success is thE.\ Parliament. 
That assembly, the greate8t of the councils that sunound the 
throne, and including both the hereditary councillors of the 

• king and the representatives that reflect the varying desires 
and interests of the natron at large, has among other duties 
the cha,rge of vigilantly watching the management of public 
affairs, and of promptly reporting to the King whatever in 
any part of the state is amiss. Such is· the estiip.ation in 
which the Crown holds this Supreme Council that it will 
forego the most cherished policy and will remove_£rom its 
cou12cils the most favoured servant, if the united Parliament 
advise such course. If however there be rea.son to sup
pose that the advice of Parliament does not correFJpond with 
the sentiments of the nation, the King may by a dissolution 
of Parliament and the convention of a new Parliament 
ascertain the sentiments of his people. When their views 
are distinctly expressed, the King invariably acts in accord
ance with them. In like manner • wh.en a difference arises 
between the two Houses of Parliament on some proposed 

• 
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. . 
legislation, the Crown, if the difference be sufficiently 
serious and cannot otherwise be adjusted, refers the question 

• • to the opinion of tl!'l:l constituencies, to whose decision the 
contending parties must submit. If however the question 
relate ~o matters of administration on which an immediate 
decision and.prompt action is required,ethe Crown always 

.inclin(;s to the advice of that body which is· the image and 
model of the entire nation. The agency through which the 
Crown exercises its administrative func-tions has in recent 
times undergone a remarkable change. It no longer consists 
of ministers acting independently- of each other, or of a 
council differing widely on every point of public policy. 
The Administration is now a united body, agreed generally 
upon all the leading political questions of the day, consulting 

. uf-on the general policy which each department should pursue, 
and tendering to the Sover~ign its !oint advice~ As long as 
no impediment arises to the exercise of the duty of adminis
tration, the ministry is boun1 to continue in office. But if 
the Sovereign refuse to accept their advice, or if Parliament . . 
disapprove of their conduct, or reject the measures which 
they deem essential for the efficient performance of the 
public service, ministers, if they desire to escape further 
responsibility, must resign their .offices. Those who have 
censured their conduct or opposed their measures are 
expected. to take the vacant places: and thus at once, without 
inconvenience, the vessel of the state is entrusted to other 
bands and proceeds upon a different course. But it is 
es.sential to the success of this operation both that the crew 
should be skilled in their work, and that they should render 
due obedience to their commander for the time being who-• . 
ever he may be. We thus can explain the true position of 
the non-political servants of the Crown, and can appredate 
the law relating to parli.am·entary disqualification, a• suliiect in 
1~espect to which mistaken views have been often entertained. 
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I have thus endeavoured to describe the ptincipal parts 
of our political organism and their mutual relations. But 
h 

• • 
t e structure and the functions of tha orgamsm cannot be 
duly appreciated without some inquiry into the circum
stances of their growth. I proceed therefore to eiamine 
some of the principal historical changes through which our 
institutions have passed. I have attempted to tr~e the. 
development of each of the two Councils which from time 
immemorial havc"becn attendant on the Crown. I have 
more especially sought to show how this original diversity 
has produced that dual (9}1aracter in our judicial institutions 
which our systems of Law and Equity and our Courts of 
Ultimate Appeal still retain. I have explained as 
briefly and as clearly as I could the conditions under 
which landed property wa'! occupied after the ConqueM., 
tP,e nature • of tenur:s and their lucrative incidents, 
the ultimate extinction of the military tenures and 
the alienation of the Crown lands. With tlsis subject 

• the revenue of the Crown is immediately connected. I 
have given some accou~t of the remarkahle changes which 
the history of that revenue presents ; of the provision which 
our ancestors made for the support of the Crown by its 
hereditary revenues and, in peculiar exigencies by the con
tributions which the ten::mts of the Crown voluntarily 
agreed to pay; of the gradual transformation .of these 
vol!lnta;ry charges upon the Crown tenants into a system of 
national taxation ; of the conversion of a revenue derived 
from rents into a revenue derived from taxes. I have 
attempted also to describe the leading principles of our 
modmn finance, and the means by which provision is made 
both for the dignity of the Orown and lor the performance 
of the various public service'!. I have further sought to 
trace t;Jle ~anges that have taken pJtce in the expenditure 
of the Crown and the political consequences which these 
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changes have produced. Next to the changes which time 
has thus wrougnt in the position and the influence of the 
Crown • come the st more remarkable changes which the 
history of Parliament presents. I have endeavoured to 
indica~ the steps by which the Great Council of the Norman 

- kings was g/adually transformed intb a sw-ies of Estates ; and 
.how J;hese Estates, by separation by coalescence or by 
dwindling, became the two Houses of our modern Parlia
ment. Each of these Houses requires septtrate consideration. 
In the case of the Peerage, I have described its nature its 
ori~in and its functions, the mode 1M its creation and of its 
devolution, and the securities for its independence with 
which the law surrounds it. In the case of the represen
tative branch of the legislature, I have ventured to offer an 
e!:planation of the appearance in England of that great 
novelty in practical politics, politi~al represerftation; and I 
have traced the principal events of its early history. I have 
also attempted to ascertain those general principles which . . 
may be regarded as essential to the House of Commons and 
characteristic of it ; and to distir:guish from them those 
other phenomena which are merely accidental, and have in 
the course of its history been altered or abandoned without 
injury to the organism. The same inqui~y may be pursued 
in the case of the constituent bodies. I have narrated their 
history ; and have attempted to extricate the general • principles which seem to form the foundation of our law 

• relating to the parliamentary franchise. Finally, I have 
noticed some of the principal checks whether internal or 
external to which Parliament is itself subject; and I have 
considered, so far as they are directly concerned with the 
present purpose, some of those leading primary rights for the 
maintenance of which Government exists, and of which the 
perfect exercise cond~ces•to the greatest efficiency\>£ Govern
ment. 

• 
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THE KINGSHIP OF li]NGLAND. 

§ l. Every independent state is within its own limits 
sovereign. When such a state is established, some organs 
f~ the exercise of that sovereignty must exist. These organs 
are usually, though perhaps impro.r'erly, classi:!ed .according 
to the number of persons in whom the sovereignty is vested. 
The supreme power is exercised in some countries by a single 
person whether hereditary or erective; in others by a particular 
class of the community ; in others b~ the whole community 
in public meeting assembled ; in others by some person 
chosen for the purpose for a limited time ; and in others 
again by a combination of two or more of these forms. It 
is to the latter class that England belongs. That state is an 
independent, or (as Lord Coke and Lord Hale* with an 
unfoxtun~te ambiguity describe it) an absolute, Sovereign 
Body. 1t owes no dependence to any foreign prince· or 
potentate. Its crown is worn by hereditary right and not, 
in spite of King J oln1's sunender, as a Papal fie£ The con
stitution of this independent Sovereign Body in England is a 
limited mobarchy. • It is a monarchy ; that is, the supreme 
power is vested in one person. It is limited, because that power 
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can only be lawfully exercised by the monarch in certain 
prescribed moues and on certain prescribed conditions. The 
Queen and she alon~ is the depositary of the ntltionar power.· 
She and she alone is entitled to exercise that power. But in 
her exercise of it she always acts by tho advice and with 
tho consent of cer~ih bodies specified by law. • • 

It is strictly true that theoreticn.lly the absolute J)OWel.._ 
of the Legislature is as arbitrary in Englttnd as in Persia.* 
There is nothing -within tho limits tlw,t mtturo has FJct to 
legislative action that transcemlH tho power of ::m Act of 
Parliament. Such an Ad may, as Lord Holt observes, " do 
several things that look pl'etty odd ; it can nutko Malta in 
Emope, and can mttke a woman a mayor or justice of the 
pcace."t It cannot however, as he further observes, chango 
a man into a woman or a woman into a man. Within th<Jilc> 
natuml htws to which pt,ucos and people must alike subnlit, 
tho Queen in Pm-litnnont ca,n doany act wlu1tovor. But tho 
practical di{ferouco between tho Shah of Persia and our 
constitutional Queen i1> that ii::'thc former case tho monarch's 
power is exerted at t:flc unfettered discretion of a single 
individual ; in tho latter case its lawful exercise is <Jjroetcd 
nud controlled by a macltinery which more or less ndoquatcly 
roprosc11ts tho existing sentiments of tho community. 

§ 2. W o arc at tho present day so accustomed to think 
and to speak of the Government of Sir Robert Pe~l or Lord . . 
Russell, of Lord Derby or Lord Palmcrston, that we almost 
overlook the Royal Personage whom these statesmen servo. 
We forget the Queen for the minister. The moans, as so 
often happens, obscure the end; the object limited is lost in 
the limitation. Yet whatever may be our mode· of speech, 

• • * Hallam's Canst. I-Iist. iii· 140. 
t Dwanis on Statutes, 523. 
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any such indistinctness of thought will effectually exclude 
all clea1: view~ of the Constitution. In our political system 
the Crown always has been and still is the sun. vVhatever 
may be its merits, democracy has no place in English law. 
1'here .jjs, as Mr. Hallam has observed,* nothing, absolutely 

• nothing that resembles it in our early b~oks. They derive 
~veryooing ±l·om the Crown, and refer everything to its 
honour and advantage. Nor is this less true of the. modern 
form of our Constitution than it was of an age when the 
prerogative was exercised chiefly for the King's personal 
benefit. The lustre of the triple•crown of the United 
Kingdom is not less brilliant than the lustre of that single 
crown of England which rested on the brows of our 
Henries and our Edwards. With us no less than with all 
ou1- ancestors, ever since England vas a natioi, the Crown 
enacts laws; the Crown administers justice; the Crown 
makes peace and war, and conducts all the affairs of state 
at home and abroad ; the Criwn rewards them that have 
done well, and punishes the evil ~oers ; the Crown still 
enjoys the other splendid prerogatives which have at all times 
graced the diadem of England. "I believe," says Burke,t 
"that many on the Continent altogether mistake the con
dition of a King of Great Britain. He is a real King, and 
not an executive officer. If he will not trouble himself 
with coni:jlmptible details, nor wish to degrade himself by 
becoming a party in little squabbles, I am far from sttre 
that a King of Great Britain, in whatever concerns him as 
a ·King, or indeed as a rational man, who combines the 
public interest with his personal satisfaction, does not 
possess a mQre real.,.'>olid extensive power than the King of 
France was possessed of before this miserable revolution. 
The direct power of the )Gng of England js veiy consi-

* Middle Ages, iii. 152. t Works, iv. 388. 

c 
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derahle. 
indeed. 

TI-lE KINGSHIP OF ENGLAND. · • 

His indirect and far more certain power is great 
He stands in need of nothine: towards dignity, . ....... . . 

of nothing towards splendour, of nothing towtl>rds authority, 
of nothing at a,ll towards consideration abroad. When was 
it that a King of Englnnd wanted wherewithal to make 
him respected, co!\rted or perlmps even fear~d in every 
Htate in Europe 1" • • 

§ !l. 'L'he mod~ by which the English monarchy obtain~:~ 
in pnwtieo its limited clut,racte1· is very ren1arlmble. 'l'he 
hw pl:teer; no rcr;trictTon upon the extent, of tho Royal 
power, lmt rigorously defines the manner in which tl1e 
c;ovcral branches of that power may be exercised. In every 
part of public n:ff<tim the expression of the Royal will is 
coneln~>ivo; !mt in eacl~ case the Roya,l will must be i1fti-
1.1wtcll through the nppropria.te chnnnel. The l\oyal will in 
eontmnplation of la.w is by no moans the mere porson:1l wilt 
of the King. It is his .ofl1cial will, enlightened by 
the adviee, and c:tnie~ into effect through the agency, of 
conneillorN n.nd ministers recognized by the law and perr-Jon, 
ttlly responHiblo both for their advice and for their acts. The 
King, }1S the old Saxon laws docbro, "ought to do all things 
duly and by tho advice of his chief men." It is not, as 
Brn.cton and Fleta* toll us, every thing that ple}1ses the 
Prince, as in the law of Imperial Rome, or th1tt; proceeds 
ih~m the will of the King that has the power of law ; but 
that which, "after deliberation held upon it and discussion, 
has heen duly determined by the advice of his great men 
under the sanction of the royal authority." The will ofthe 
King, as another authority has said, i:;~. that which is dis
played in his court not in his chamber.t In accordance 

* B. i. c. 5. 
t Voluntas ?'egis in cuTia lucet non in carnera. 2 Rich. III. 
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with this fundamental principle the law has provided 
specia! orgar~ by means of which the various functions of 
Royalty are lawfully exercised. If the King give laws, no 
other intimation of the Royal will is sufficient for this high 
purp~e, than that expressed by him after solemn deli
beration in full Parliament. If the Kiflg be the fountain 

• of ju1tice, the streams of right must flow under the direc
tion of those sages of the law whose special duty it is t6 
advise the Crown on all such questions. • The whole execu
tive authority rests in the King ; and for his assistance in 
affairs of state the law assigns his Privy Council. Every 
official act must be performed through the agency of some 
officer, often indeed of several officers, and must be attested 
in the mode required by law for each such transaction. 
• These organs of Royalty are all ~istinct, an<l none of them 

is competent to perform the functions of the other. The 
Council of Justice cannot make the laws that it inter
prets ; the Council of Le~slation cannot in any indivi
dual case interpret the laws that. it has made. Neither 
of them can administer the laws so made and interpreted, 
although they may enforce their observance or supervise 
their execution. However regularly the Royal will may be 
expressed for one purpoBe, that expression is insufficient for 
any other purpose. If the King through his executive 
servants.issue orders which he could properly issue only 
under judicial advice, if for example he direct an a~est 
by warrant under the sign manual and not by writ from 
one of his courts, the command so issued is void. In the 
quaint language of Spanish· loyalty, such irregular com
mands mmot be "o.beyed and not complied with."* Evety 
mandate of the Crown ought to be received with the most 
profound respect; but those mandates only w~ch are in 

* See Hallam, Middle Ages, ii. 25. 
c 2 



20 • Tim KINGSHIP OF ENGLAND. 

sbriet eo11forrnity with law can claim or warrant our 
Rll bmission. • 

§ 4. We thus see the true meaning ofthe maxim that the 
King can do no wrong. It applies to the King in his Qfficial 

• 
character. Every o'fficial act of the Crown must be done in 
the manner prescribed by law. Every such act so d<Jne is • 
lawful. Every act done under cclour of tho Royal authority, 
but not in the proper manner, is not an ·official act of the 
Crown. Such an irregular act may be thought to convey 
some intimation of the l'toyal will, but not such an intima
tion as the law t·equires or permits subjects to notice. Thus 
no injury, no legal wrong, can be done by tho King, be
cause all his official acts are done in accordance with hw, 
:.wd because 1\.o unlawful• act can be recognized as an a~t 
of the Crown. "Nih,il en'im al:ind potest 1"ex ni:,ti id 
t,•olwrn q1unl de j'IM'e potest." * 

Tlwre is another sense .in which this maxim IS 

UHuaJly taken. It is. construe<l to mean that there J:-> 

no remedy for any personal delinquency of tho King. 
But thiA proposition, although it iA true, soemA to l1e 
distinct from the one now under onr consideration. It is 
one thing to A:ty that 110 act of a eertaiu person is illegal. 
It iH another thing to say that no illegal act. of tha.t person 
Ahall bring with it the consequences usually at1nched to 
similar ads. This immunity of the King is not peculiar to 
him. If tho law will not provide any remedy for any wrong
ful act of the King, it is equally true that the ambassador of 
a foroign prince can in this sense do no wrong. From all 
proceedings both civil and criminal an ambassad\ilr is in our 
country absolutely exempt. Although Cromwell hanged a 
Portugue~ envoy for a murder co:~pmitted during his official . 

* Bracton, dted in 2 Steph. Cmnm. 485. 

• 



• THE KINGSHIP OF ENGLAND. 21 

rE'sidence in England, it is now generally acknowledged that 
this mode of redress is indefensible. So too it has been recently 
decided that •not only is no execution issuable against the 
goods and much less the person of an ambassador, but that 
no su~t whatever can be brought against him.* The same 
principles apply to any sovereign pri~e who happens to 

• be pe;rsonally resident within the jurisdiction of our courts. 
Even if he be at the same time a subject of the Queen, it is 
only for acts done by him evidently as :t subject that he is 
liable; and the presumption is always in favour of his regal 
character. Immunities similar in ~nd, although not equally 
extensive, are in several other cases recognized by the law. 
A Member of Parliament during the session of P~trliament, 
and for some time before and after it, is in all civil cases
a!:ld perhaps in some criminal cases-exempt from arrest. The 
perRon of a peer is in civil cases • a,t all tin-:"es sacred and 
inviolable. The governor of a colony may be sued for a 
private cause of action in t~e courts of his colony, but it 
seems that execution cannot on such a suit issue against 

• him.t But no proceedings can be taken against a governor 
within his own government for any official act ;t uor (as a 
general rule) can any proceedings be taken in any of the courts 
against a judge for his judicial conduct. In these crtses how
ever the immunity is merely locrtl. In the former case the 
courts a~ Westminster, jn the latter case the High Court of 
Parliament, exercise jurisdiction. ~fhe remedy is not t·. -~" 
away, but it must be sought in a, particular direction. 

From these considerations, another consmtuence of great 
practical importance may he deduced. Since no unlawful 
act is the act of the Crown, no command to do any mwh aet . . 

• The Magdalena Steam Na~gation Company v. Mm·tin, 28 ~. J. Q. B. 310. 

t 1-IiU v. Bi.r;ge, 3 Moortl P. C. C. 465. 
:t Luby v. Lord TVodehouse, Bmom's Canst. Law, xxv. 
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can be a command of the Crown. No person, therefore, 
doing any unlawful act under colour of the Royal autho
rity can shelter himself from the penal or other consequences 
of hjs act under the protection of that pretended command. 
No such command is a command of that nature which the 

• 
law recognizes as ~nding upon the subject. •rrhe person 
to whom it is given consequently acts at his own peril ; • 
and is liable to the Royal diRpleasure and all its consequences 
for his breach, if there be any, of the true and real com
mands of' tho King. 

• 
§ 5. In this requirement for the Royal will of certain ex

clusive modes of expression, differing in each c:tse according 
to its circumstances, there is nothing unusual or contntry 
to the analogies and known principles of other portions t'tf 
our law. 'l'he•doctrines o\' preappointed evidence furnish no 
inconsiderable part of our daily practice. If a sub
ject desire to marry, he mw:>t. express hiR wishes iri the 
manner and at the place and at the time that the ln,w pre-

• scribes. If ho desire to settle his lands upon his intended 
wife, ho_must for this purpose execute a written instrument 
under se:1l. If he desire to regulate his affitirs in the event 
of his death, lfis will, as it is emphatically termed, is evi
denced by a somewhat complex process most rigorously 
defined. If he have dealings with his neighbours• some of 
his ~ontracts must bo under se~tl ; others, although not re
quiring the use of a seal, mm;t be in writing ; while others 
require neither of these formalities. In official affairs the same 
principle is still more di~tinetly pronounced. No minister of 
state or other public officer fe-els bound by a mere casual 
observation, hut requires as the expression.ofhis ofncial will 
a letter from the department, in other words a deliberate 
intimation tf his purpoqe written u"nde; the full sense of his 
responsibility and duly recorded in his office for future re-
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ference: A judge is not bound by any opinion that, when not 
on the bench, he may express. Even the observations which 
he may· make •in deciding any case, if they be not essential 
to his decision, are regarded as extra-judicial and unauthora
tive. ]'he confession by an accused person of his guilt is 
not conclusiv'e against him, hut must be •orrohorated by ex
ternal JlVidence. Yet if the same person, when arraigned 
in open court with all the solemnities that attend a trial, 
plead guilty, no further proceedings are l'equired to enable 
the judge to pronounce his sentence . 

• 
§ 6. This view of our Constitution serves to explain some 

portions of ~}ll' history that have sometimes been disputed 
or misconstrued. With its assistance we can discern the 
r~l character of the contest with the Stuarts, and the differ
ent aspects in which the questions ~en in disr'ute presented 
themselves to the opposing parties. At the end of the six
teenth century the conditions under which the Royal powers 

• 
of legislation could he exercised were sufficiently ascertained, 

• and the independent action of the various courts was estab-
lished. But in all matters of administration the authority 
of the King's personal will, was not only undisputed; but was 
daily becoming more pronounced and more inclined to trans
gress the limits of legislation and judicature. V ariom; 
circumsttjnces combined in tho sixteenth and seventeeth 
centuries to raise throughout Europe both the powers and 
the pretensions of Royalty. From these influences Engl;nd 
was not free. Henry Tudor was one of the t,res mayi whose 
state craft was the admimtion of their contemporaries. 
There were also local causes in England which powerfully 
contributed to th~ same result. Not more than twenty
nine lay peers, the sole survivors of their fratricidal 
strife, responded to .tho• parliamentary summo:fls pf the 
victor of Bosworth. Hie> son l:lwept from th(,ir p!cwer> 
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one whole branch of the spiritual peerage, and swelled 
l1is patronage with their spoils. Almost the first mea
sure of King Henry the Seventh was to o~tain "for his 
CouncU.more ample powers for the repression of discords 
that the arm of ordinary justice was too feeble to 

• control. The bulk~f the people, harassed and• interrupted 
with long continued distnro1111ces, joyfully welcoljled a. 
strong government, and only saw in every stretch of pre
rogntive n now viotory of their champion over lawles~mess 
and oppression. Thus all the powers of the state wore 
brought under the immediate influence of the Crown. The 
House of Lords was filled with new creations, nnd the 

. remnants of the old baronage soon found the,.,prudence of 
siding with a Kii)g fi:om whom there was both much to hope 
and much to fear. The imperfect procedure of that af,-e, 
more than :w!' dishones~ of the jndgeB, gave to the Crown 
in all criminal cases a. fearful advantage. The ample 
dmrmins of the Crown, and the forfeited lands of the 

• Church, afforded a ready means of rewarding a faithful 
serv~.tnt. The influenc~ which the barons had formedy 
exerted over tho House of Commons passed with their fall 
almoHt insensibly to tho King:* rrhe great religious parties 
i11 to whieh the nation was divided vied with each other to 
obtain the powerful aid of the Royal support; and when the 
Church of ·Englmtd wa':l tlwroughly established, it~ bishops 
hec~une the mo.'lt zealous partizans of the Crown. The pre
rogative was carried to no inconsiderable height, yet with 
the hearty approbation of the great mass of the people, by 
the grea,t Tndor Queen. On her death however her sceptre 
passed to a successor whose personal qualities were very . . 
different. There were two circumstances that from the 
outset affected the history of James Stuart and his 

• • 

• See Mr. SanforJ's Studies of the Great Rebellion, c. 1. 
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descendants. His title to the throne of England was one 
by which, as it has been justly said,* no subject in his 
domini;ns could have recovered an acre of ground. In the 
ex~cution of a power conferred 011 him by Act of Parliament, 
Henry the Eighth had made provision for the succession to 
the throne •after the failure of hise o;wn descendants. 
Accor(iing to his testament, the descendants of his younger 
sister Mary Brandon were entitled to the throne. According 
to the ordinary rules of descent, and in the absence of any 
such instrument, James Stun,rt, the great grandson of Henry's 
elder sister Margaret, was the nex-t heir. Sixty eventful 
years had elapsed since the execution of that will. Political 
reasons rendered the accession of the Stuart line very . 
desirable, and the descendants of the Duchess of Suffolk had 
fa!len on evil days and evil tongues. But although the 
testament of Henry the Eighth ~as tacitly•set aside, the 
persons entitled under it were still living ; and the pride of 
the court could ill endure a defective title. It was • accordingly the favourite court doctrine that the late King's 

• testament was ultnt vires; that Parliament had no power to 
alter the succession ; that the descent of the Crown was 
immutably fixed, and could not be affected by any human 
power. Nor wet·e there wanting authorities, as we shall 
presently see, to support this view, or to uphold the 
Common.Law against any statutory derogation. Thus the 
doctrine of indefeasible prerogative and succession ~as 
settled as the shibboleth of court favour and preferment; 
and the consciousness of weakness led to its constant and 
exaggerated inculcation. While the court lawyers found it 
their interest to support this doctrine, the court divines 
were not • backwa~d in· lending to it their aid. They 
hastened to account for the legal proposition which the 

• • 
* Hallam's Canst. H-ist. i. 289. 
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lawyers had laid down. They supplied a theory for the 
statement of legal fact. The Royal right was indefeas~ble 
because it was divine. The King was the v1ceroy of the 
Almighty upon earth. Perhaps indeed he was something 
more. 'l'he apotheosis of the Oresars might luwe su~gested 
the apotheosis o~too Stuarts.* To King James, persecuted 
from his childhood by the overbearing and plain-~poken. 
Scottish clergy, this change in the ecclesia.stical tone was in
exrn·essibly gratefdl. The insolent presbyters of Edinburgh1· 
had called him opprobrious names front their pulpitR, and in 
his palace; had spoken t>f him as one posser;sed with seven 
devils ; and had publicly prayed for his hm·dness of .heart. 
'l'he polished prelates at Hampton Court listened on their 
knees to the words of wisdom th::tt fell from the Roya.l lips; 
and, like the flatterers of Herod, murmured that it Wtts ~1c 
voice of a G~d and not of a man.t H wa.s little wonder 
then that "no bishop no king" became a received maxim 
with the Stuarts. In this st~te of political fetichiHm the 
old doctl·ines of a limite~ prcrogati ve were quickly exploded. 
Tho laws were tho King's htws ; tho courts wore tho King's 
courts. Affairs of state wo't'o obviom;ly tho King's oxelusive 
concern. What tho King had given tho King m.ight tn.ke 
u.way. What tho Ki.ng commanded was without hcsita,tion 
to be done. It Wl18 not only unbwful but it wa,s impiour; 
to disobey, far more to resist, tho most tyrannimtJ.manclate. 
These pretensions, not unsupported by lawyers and judges 
and warmly applauded by bishopH fl.nd Oxford divino::;, 
coloured the whol'c history of Clmrles the First. Over and 
over again that unfortunate King stated his porsonnl 
order as a sufficient J·nstification for tho conduct of his • • 

* See Spence's EquU. Jur. 125, note e. 
t See theoauthol'ities cited in Buclde's • History of Civilhatlon, ii. 25H, 

ct seq. 

t Gardiner's Histo1·y of England, i. 172. 
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servants. He told the Commons that everything the Duke 
of Buckingham had done was by his express order. He 
told the "Lords.that the informations laid by his Attorney
general before them against the Five Members were laid by 
his personal command. He persuaded the judges that a . ' 
warrant expressing no other reason forarll!lstthan the King's 
special Qommand was a sufficient ground for imprisonment. 
He had no scruple in attempting personally to arrest Pym 
and Hampden and his other leading o~ponents. Even 
still to general readers of history the condemnation of Lord 
Strafford for levying war against the King, though he acted 
under the King's orders and for the King's benefit, seems not 
ludicrous only because it is horrible. Yet the judges were 
unanimously of opinion that the facts which were found 
to !1ave been proved amounted to treason, and Strafford 
died by 11,0 undeserved fate.* In alf these case•s and indeed 
all through his troubled reign, the King's difficulties were 
caused by the fatal confusion ~etween his personal and his 
official will. 

• 

~ 7. By this principle we may also discover the real nature 
of the difference between the Whig and the Tory parties. I 
need not say how difficult it is to state precisely this dis
tinction. The usual statement that the Tories favoured the 
prerogativ~, while the Whigs were lovers of freedom, 
although to some extent true, is very indistinct. On tl1e 
other side the statement that the Whigs advocated all 
liberal measures and that the Tories opposed every change, 
although it is sufficiently distinct, can hardly be said to be 
true. Burke found it necessary to appeal to the memories 
of the great Revol~tion leaders n,gainst the new Whigs of 
his day. Earl Stanhopet urges an ingenious comparison . . 

* Hallam's Canst. Hist., ii. 107. t History of Englancl, i. 7. 
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to show that the Whigs of 1715 and the Tories of 1832 held 
precisely similar principles. The true distinction between 
these great parties related, as I thjnk, to the charader of the 
Royal will in matters of administration. Both parties 
entirely agreed that the King was the head of t!w state. 
Both parties equ3t!ly agreed that the powers • of the King 
were fixed by law. 'l'he Tories however held thatj.n stai&c 
affairs the personal will of the King was within the limits of 
law the detonnil'ling principle. Tho Whigs on the other 
hand insisted that in sneh crLRos tho King's will was his 
official will, formed upoo consultation with his conlidentinl 

" serwtnts, in whose selection tho Hoyal will was also to be 
guided not by any personal feelings but by their accept
ability to parliament. It was at the gren,t contest on tho 
Exclusion Bill that tho differences between the two pm'ties 
first found ~n articuh!o uttontnce. The advocates of that 
measure petitioned tho King to convene a Padinmont, and 
to govern by its advice. Itfi. opponents presented counter 
petitions, declaring tJwir ~tbhonenco of tho detestable 
intrusion upon the exercise of the Royal discretion. For a 
time the names of petitioners and o:f approvers, or of 
Bnuiunagoms and of'l':wtivieR, nmrkod tho principles of the 
oppoRing parties, or tho clr.tsRos from which they were derived. 
But as party spirit grow fior·oor, other names were found. 
Nothing English could sufilciontly expror:>s their rn~1tual hate. 
'l'be jolly hard-drinking fox-hunting Cavalier found for hjs 
opponent an appropriate nickname in tho covenanting 
Scotch drovers, as sour as tho whey which was their 
favourite drink Their more acute opponents retaliated 
with a name whie1I combined all the ideas most odious to . . 
the English mind, ·those namely of an· Irishman ~t papir:>t 
and a thief Such fAliP.itons n.ppellations could not fail to 
succeed. • They survivea long ·arter the dispute of the 
Exclusion Bill had died away. They survived however 
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not only from their inherent vitality, hut because the 
principle out of which they had arisen was still unsettled, . . 
and still dominant. The difference indeed was funda-
mental. It was essential to ascertain how the national 
policy Ej.hould he determined, before it could he satisfac-

• torily arranged what, in any given sut;ect, that national 
~licy Qught to he. While this characteristic difference 
existed, the parties still continu~. The dispute, which had 
really commenced under Elizabeth, and liad under Charles 
the First passed for a time from a mere functional derange
ment into a change,\jn the actual st~cture of the Constitu
tion, has lasted almost to our own day. It was far from 
being settled by the Revolution, as the disputes with his 
Parliament which embittered William~s life too well attested. 
It iTl to the fortunate incapacity of the first two Hano
verian Kings and their indifferenc~ to Englisft affairs that 
the settlement of true constitutional principles on this 
subject is chiefly due. As theije Kings owed in effect their 
throne to the Whigs, Whig princi~les became fashionable 
in their courts. It could not he expected that the Royal 
smil~,.hould beam graciously on the advocates of doc
trines which branded the reigning King as usurping 
and accursed. The old path to Royal favour and prefer
ment thns became not only useless, but even dangerous ; 
and acco1~ingly expectant clergy and hungry placemen 
and flattering courtiers ceased to chatter about qiviJle 
right and indefeasible prerogative. This change operated 
in two ways. Not only were Whig principles favoured by 
the court, but the Tories found themselves in an embar
rassing opp"sition. • The theory of intense devotion to the 
Crown has always required for its development the full 
sunshine of Royal favour; and has always been consider
ably modified in the cbld shade of opposition. The 
divines whose week1y discourses never failed to inculcate 
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submission to Nero, as long as that virtue was to be exer
cised hy others, found reason to reconsider their opinions 
at the first approach to their own order of ~ ty;.<mny in
comparably gentler than that of Nero. When James I. 
committed to prison some Puritan divines, for pr~'Jsenting 

to him a respect-ill petition, the wisdom of ·solomon was 
apparent to the Church.* When James II. proceeded, n<tt 
by arbitrary arrest but b¥ due course of law, for the very 
same offence ag:tinst tho seven bishops, treason bemtme a 
virtue. In like rmtnnor the loyalty of the Cavn1iers was a 
loyalLy to their own crpinions.t Whei!t the King was on 

'!: 
their side, when their enemies were his enemies, obedi-
ence was an easy and a pleasant duty. But a Whig · 
King w~ts a possibility-for which this theory had nutde no 
provtslOIL Ag~tinst such ten anomaly tho weapons wl'rich 
tho Whigs tad wioldld so successfully might be used. 
Accordingly even in the reign of Anne Lord Rochester, him
self n, chief leader of tho To.'ios, made, when it suited l1is 
purpose, a public av.owal of the purest Whigism.:~ A 
few years nftorwnrds under the command of Shippen and 
·wyndhmn, the Whig doctrines becttme the favourit.com
mon-places of the Tory opposition. Nearly half a century 
thus spent did much to familiarize the public mind with 
the principles upon which Constitutional Government is 
formed. But when all hope and all danger• from the 
St.uarts had alike passed away, when the national pride 
was gratified by the glorious administration of the elder 
Pitt, and when a new King arose whose native country 
was England, whose native tongue was the English 
tongue, whose habits and sympathies were Eng.lish, whose 

•:·.,· 

* See Hallam's Canst. Tiist. i. 29e. 
t See Lord Macaulay's History of England, ii. 392. 
t G Pa1·l. Hist. 972 and see Hallam's Canst. !list. iii. 232. 
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sole lesson, earnestly inculcated and eagerly learned, was 
the precept "Be a Kino·, George" and whose unceasing 

• 0 

policy was to free himself, in the spirit of that precept, 
from that control of powerful servants under which his 
grandfa,ther had chafed in vain, a great reaction ensued. 
For many years the King's friends formoo a powerful party, 
:.nd to the end of his active life George the Third took a 
leading part in the busines8 of administration. So late as 
the reign of George the Fourth the pers<Jnal favour of the 
King was regarded as indispensable to the success of any 
ministry. Under ~is brother in 1884 the last effort of the 
monarch to "be a king " was unsuccessfully made. Owing 
doubtless in part to the sex of Her Majesty, in part to the tact 
and pmdence of those nearest to her throne, and in part 

"' to-the successful working of Constitutional GoYernment 
and the more correct appreciati& of its principles, the 
doctrine of our Constitution in this respeet may be ;now 
regarded as definitely settled. • 

We can thus account for the apP.arent inconsistencies in 
Whig and Tory doctrines. The distinctions which were 
founded upon the various questions of political or of social 
reform with which these parties seem to be connected 
were in reality only cross-divisions. The cardinal prin
ciple of Toryism, says Mr. Hallam,* "is that the King 
ought to 1xerci,;e all his lawful prerogatives without the 
interference or unsolicited advice even of ParliameJlt, 
nmch less of the people." The opposite view, as I have 
said, was supported by the Whigs.t But thoRe who were 
agreed on either side of this great question were far from 
unanimous. on all. other political matters. There was 

* Canst. Hist. ii. 439. 
t See Sir G. C. Lewis' Ad11!inistmtions of GTeat BTitain, p. 88, note, 

and the passage from Mr. Allen's article in the Edinlm7·gh Review there 
quoted. 
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nothing to prevent men who differed a!:l to the general 
mode of determining the national policy from agreeing as 

• to the substance of that policy in any particul~1r case. 
'l'here was nothing to prevent men who agreed upon a,ny 
given ·political question from differing as to the .geneml 
principles of admtnistra,tion. It lmpponed •indeed tlmt 
the towns were the strongholds of the Whigs, wliile tltoe 
country squires and tho country clergy wore devoted to 
the Crown. Hmice the original basis of the combinaJion 
tended to gi vo n colouring to their opinions !n other 
respects. But m:wy r.sood Whigs might well doubt the 
propriety of Catholic Emancipation ; and many territorial 
magnates might look with little ftwour on the destruction 
& the rotten boroughs or the still more odious repeal of the 
corn laws. On the other hand the intense veneration that 'the 
E11glioh foci towards 

1
their King was shared by many 

an ardent abolitionist and m11ny a staunch freeti:ader. Even 
the great Chatham himself, so.liberal in his views, so hostile 
to secret influence, so pjoud to other men, prostrated himself 
wibh almost eastern abasement before tho presence of Hoyalty. 

~ 8. If it be asked what is tho form under which tho 
difference of our modern and our ancient Com;titution pre
sents itr;elf, the ~tnswer must be sought in tho laws which 
regulate organic development. 'I'he changes vy{tich have 
ta.ken place in our Constitution are the results of the·natural 
process of evolution. Our Government, like that of most 
other European countries, was originally vested in a King in 
council. 'rhe King personally trnnsacted every description 
of business, legislative, judicial, and ~dministl'ative. In 
every description of business his councils gave him their 
assistance. But these councils gra~ually presented numerous 
differentiations, and a series of organs distinct but mutually 
dependent were ultimately developed. Each organ in this 
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matured system, as has been already seen, has its own 
function. Each function finds its appropriate organ. The 

• function of legislation is no longer confused with the execu-
tive function; the judiciary is distinct from both. Within 
each of these great divisions, various subdivisions are 
included. T!1e legislature comprises its•two Houses. The 
(t()Urts ~f justice are very numerous ; the different depart
ments of the public service still more numerous ; and each 
of them has its separate organisation. 'I'he efficacy of the 
system and the complexity of its organisation proceed 
simultaneously, since their relation i!! causal. 

In strong contrast with this spontaneous evolution, in 
which a homogeneous and simple body is by a series of differen
tiations and integrations transmuted into a heterogeneous ao 
co:rftplex body, stands the system of l1pperialis~ It belongs 
to a lower political type than the ~onstitution of England. 
In most cases it has been formed by the inverse process to 
that of ours. Its method is ilOt progress, but regress. In 
the great European model of such gQ¥ernments, the Empire 
of the Cmsars, the functions of at least seven independent 
and distinct offices were absorbed into the monarchical 
system, and assimilated to its nature." Augustus did not 
create for himself any new dignity ; but he carefully 
brought together all the great offices of the republic, the 
military c~mand of the Imperator, the moral dignity of 
the Princeps, the civil power of the Consulate, both in tlole 
city and in the provinces, the vast and various authority of 
the Pro-consulate of the Censure and of the Tribunate, the 
religious headship of the Supreme Pontificat;e. All these 
republican JLuthorities he freed fro~ restriction, whether 
arising from the pe~iod of enjoyment or from the persons 
who were to share them.. Thus a simple despotism for a 

* See Mr. Merivale's History of the Romans undeT the EmpiTe, c. 32. 
D 



34 THE KINGSHIP OF ENGLAND. • 

Great Empire was constructed out of the small but highly 
organised city state. Within its own limits and according 
to its own type that despotism was in ti~e elaborately 
organised. But however complete its administrative arrange~ 
ments may have been, it retained to the last its original 

• structural simplici~. The Emperor remained• actually and 
not merely typically the Sovereign, and no further.organa 
were provided for the expression of the Imperial will. 
I need not point •out how a similar process has taken place 
in France, and how all attemptR at national organisation 
have hitherto failed to -produce in that country any higher 
model of government, than one constructed on the type of 
that of the Cresars. 

• • • 

• 
• 

• 
• 

• 
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• • . CHAPTER II . 

• 
THE LEGAL EXPRESSION OF THE ROYAL WILL IN 

LEGISLATION. 

§ 1. It is not easy for us, so altered are our circumstanc. 
to tmter into the feelings with which our ancestors regarded. 
the Common Law. To them thole " ancient judgments 
of the just,"* represented the immemorial customs of 
their race, the old famili~r principles under which 
they and their fathers had lived.and by which their 
property and their security were assured. This tradi
tionary law was rendered still dearer to them by the 
subtle innovations both of the Norman lawyers in favour' of 
the Crown, and of the canonists in favour of the Church. 
On the one side the forest laws or the laws of the Court of 
Chivalryo.otherpeculiarcourtsinfringeduponthefreecustoms 
of the land ; on the other side the Church unceasingly stro¥e 
to extend its own system and to introduce into general 
practice the doctrines of the Civil Law. But however 
willing the elder jurists of our country were to derive 
reflected light from Roman jurisprudence, they knew 
too well the politrcal tendencies of the lawyers of the 
Antonines and of the codes of Theodosius and Justinian 

• 

• Bracton. 

D 2 
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to admit for an instant the binding authority of that 
legislation. The unlearned but free-born .. tenants of 
the Crown had no idea of submitting to a heavier yoke than 
their fathers were accustomed to bear ; and in their general 
cont,entment with the present and their ignorance.of the 
cause of their co1tparative prosperity resolutely resisted 
every change. Thus we find the Engli~h when oppresse<t 
by Norman exaction1:1 clamouring for the restoration of the 
gooJ law1:1 of Ki~g Edward. Thus we find the sturdy 
refm;n,l of tho barons at Merton to permit on a question of 
status the Jaws of Engl!tnd to be changed. Thus we know 
that in the times of the Third Edward and of his grandson 
the addition of a new* law was regarded as a matter of the 
~avest nature, not to be lightly asked or heedlessly granted. 
At a still la~er period, the language of our lawyers towafds 
their loved jurispruden.ce breathes a spirit of the deepest 
reverence and of the tenderest affection. The Common Law, 
as Lord Coke tells us,t is the•artificial perfection of reason. 
1t is synonymous with .j nstice and right. It is the golden 
mote wand a,nd measure to try the ca.uses of his subjects, 
an~ it protects his Majesty in safety and peace. It is the 
buRt Lirthright of the nobles, and the principal royalty and 
right of the Crown. It is the surest sanctuary that a man 
can take, and tho strongest fortresR to protect the weakest of 
all. It is the safest and faithfulest pillar and ~lwark of 
tlre common weal, which although sometimes altered or per
verted hath ever been with great applause for avoiding of 
many mischiefs restored again. It is a nursing father 
that corrects only what is amiss and preserves the rest. 
It is the best and most common b_irthright · that the 
subject has for the safeguard not only of his goods lands 
and revenues, but of his wife and.children. 

* Hallam, Middle Ages, iii. 49. 
t See 2 Inst. 56, 98; 3 Rfp. preface xviii. ; 12 Rep. 76. 
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§ 2. It may well be thought that no part of this funda
mental system of law was left for an instant at the discre-

• 
tion of the Crown. It was, as we shall presently see, 
doubtful whether any statute could contradict or expressly 
repeal J;hese national customs. Certain it was that, if a statute 
had such power, nothing but the clt!arest word::: could 
-enabl~ it to derogate in the least particular from the 
Common Law. But within the limits of the Common Law 
and by way of supplement to it, the Royal authority for 
legislation might be exerted. In what form this legislative 
will must be expressed, was in t1le earlier period of our 
hi:::tory by no meanR clear. Unquestionably this prerogative 
might be exercised by the King with the advice of his 
great council. But ought not the King's proclamationR on 
hfs own Royal authority, and with the assistance of his 

• ordinary council or his executive oftcers, to be binding upon 
his subjects? No lawyer ever contended that the King 
might of his own mere motio~ alter any part of the Common 
Law or make any law inconsistent.with its provisions. No 
Plantagenet or Tudor ever thought that he could reduce the 
number of jurors from twelve to four, or that he could 
enlarge the widow's dower to a moiety of her husband's 
freehold estates. When Henry the Eighth himself granted 
a manor in Essex to a man and his heirs male, it was judi
cially deqided that such a grant was bad because the King 
could not create a course of inheritance unknown to the law.* 
When his imperious daughter desired the patronage ofan office 
in which a freehold had been already granted, she was fain to 
admit that the l'ights of the tenant were beyond her con~ 
trol.t Buj:. it has been usual from ancient times that the 
Crown should iss~e proclamations to enforce the law; and 
thus the transition was e~sy and almost inevitable to pro ... 

* Plowden, 335. t Anderson's Reports, 154. 
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clamations to amend the law. When sessions of Parliament 
were infre<p:tent and short, the legislative authority of the 
Crown was felt to be a great pmctical conveni;nce ; accord~ 
ingly in such times when the lines of sepamtion were not 
clearly marked, a Royal proclamf1tion on a novel fUbject 
would seldom be 4disputed, and would, if aisputed, be 
g-enerally upheld. But as the development of the country be .. 
came more complete, this assumption of legislative functions 
by the executive 'l.tttracted more attention. It was found 
that these proclamations were not only a dangerous usur
pation of legishttive J'ower, but also were an indirect 
method of taxation. Offences were often . created for 
the sale of the licence, and thus liberty was impaired and 
at the same t,ime money was irregularly received. At length 
a celebrated case was decided which finally placed beyo,ld 
all doullt the • inplli1ity ~f tlw Crown, that is the Crown in 
its executive character, to m·ake any new Jaw. 

In the year 1610 King J ~~fileS the First and his Parlia
ment were engaged i~ the discussion of what was then 
called, " The Great Contract." This negotiation related to 
the purclmse from the Crown of its proprietary rights under 
the old system of military tenures. The Commons were 
naturally anxious to include in the bargain the redress of 
some of the more pressing grievances of which they had then 
to complain ; and the King was not reluctant t~ listen to 
th~ suggestions of such important customers. Acc9rdingly 
an address from the House of Commons* was pre
sented to His Majesty setting forth among other 
grievances the recent '"and manifest increase of proclama
tions during late years, and their extension. not only 
to the liberty of the subject, but to his property and his 
industry. H was represented that ROlllC of these proclama-

• 

* State T1·ials, ii. 51!!. 
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tions made positive innovations on the law ; that propo
sitions delibwately rejected in Parliament were during its 
prorogation established by proclamation ; that by the same 
means punishments were inflicted before lawful trial and 
convic~on: that new penalties were created, and jurisdic
tion given t~ courts of arbitrary discreWtn, which discretion 
"'as often wrongly exercised ; and that the wrong done by 
an illegal proclamation was often put forward as a prece
dent to countenance and warrant further illegalities. What 
was still more alarming, books were published ascribing to 
proclamations an authority previous1y unknown ; and all the 
proclamations issued since the King's accession had been 
carefully collected into one volume and were printed in the 
same manner as Acts of Parliament. Such a proceeding, as 
th~ Commons justly argued, "seemeth to im~ly a purpose 
to give these proclamations more reputation and more estab
lishment than heretofore they have had." These "mourn
ings of the dove," a,<; Bacon.* who presented the address 
called them, were not ungraciously ~ceived. The King did 
not deny that sufficient care had not been shown in his 
former proclamations,t but asserted hiR general right to 
issue proclamations in cases of emergency when Parliament 
was not in session and the grievance would consequently 
remain without remedy. But he promised to consult his 
council arJ} the judges upon the subject, and that then he 
would '~do right to them." In accordance with this proml$e, 
Lord Coke, then Chief Justice of the King's Bench, was 
summoned to attend the Privy Council; and was there asked 
whether the King might by his pro~amation prohibit new 
buildings :i.n and around London, and the making of starch . . 
of wheat. Coke, although strongly pressed for an Imme-
diate opinion, insisted UP.on time for consultation with the 

• 

" Ib. 534. t Gardiner's History of England, i. 474. 
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other judges; and ultimately with some difficulty the 
question was referred to him, Chief J us1ice Fleming, 
Chief Baron 1'anfield, and Baron Altham. The result 
will best be stated in the words of the great Reporter 
himself:* "Iu tl)o same term it was resolved .by the 
two Chief J m;tic~s, Chief Baron, and B;ron Altham, 
upon conference between the Lords of the Privy tJounci1 
and them, tlmt the King by his proclamation cannot 
m·ento any offlmce which was not an offence before ; for 
Lhm1 he may alter tho lnw of tho land by his proclamntion 
in n l.1igh point, for if ,1o may create an offence whore none 
i">, upon that mmues fine and imprisonment. Also tho law of 
England is divided into three parts, Common Law, Statute 
J,:1w,,,ancl Custom; but the King's proclamation is none of 
tl10m. AJHo, JJ:Iauum C(Ut est malum in se attt proM,bitu~n; • 
thnt wl1ieh is ngninst C~mmon Law is malurn in se; malu,m 
pl'ohii}xilwrn is such an offence as iR prohibited by Act of 
Par~limucnt, ~tnd not by procla.mation. Also it was resolved 
that the King hath no. prerogative but that which the law 
of tho land allows him. But the King for prevention of 
orion cos may by proclanmt.ion :-tdmonish his sulljects that they 
koop tlw lnws and do not offend them upon punishment to be 
inflicted by tho law, et cetera. Lastly, if the offence be not 
punishable in tho Star Olu1mber, t.he prohibition of it by 
proclamation cannot make it punishable there ;e and after 
tl.Pio: resolution no prochnm1tion imposing fino and i¥1-prison
ment was afterwards made." 

Notwithstanding J.ord Coke's jubilant comment, his 
ruling did not altogetM~· banish proclamations. They were 
freely used during the eleven years in which Cha.rles the First 

• 
attempted to govern England by his mere personal will. In 
the reign of Charles the Second tpey are of frequent occur~ 

~ 12 f!ep. HL 
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renee.* Sir Mathew Hale speaks cautiously of their ille
gality in matters of trade and taxation. But no serious • 
grievance can have arisen from them at this period, for no 
mention is made of them in the black catalogue of the Declara
tion of Eights, even though that list is not exclusively confined 
to James's n:isdoings. The last time th11t the question was 
tnoote<f seems to have been in 1766.t It was thought ex
pedient by Lord Chatham's adminiBtration in consequence 
of successive failu:res of the harvest to· prohibit the ex
portation of wheat. This measure met with general 

. concurrence at the time, and wo't:tld haYe readily been 
sanctioned by Parliament, were it not for the extra
ordinary defence that Lord Northington and Lord 
Camden set up in its behalf. The great legal ch~pion 
of popular freedom, the destroyer of general warrants, the 
liberal judge whom foreigners use<l to visit :s one of the 
sights of London,t insisted in effect that the whole proceed
ing . was perfectly lawful a~d within the limits of Royal 
authority. This was to contend tlmt the Crown had the 
power both to suspend, not only the Bill of Rights, but the 
Common Law itself, and also to create by its proclamation a 
new offence. Such a proposition met with no sympathy 
from any quarter; and an Act of Parliament§ was 
passed which distinctly recognised the illegal character of 
the procof)edings, and indemnified not only those who 
acted in obedience to this proclamation but those who ~ad 
advised it. 

§ 3. Nearly akin both in their .tl'lCiples and their origin 
to the doctrine of Proclamations were the still more famous 

• 
* Amos, Eng. Const. p. 25. 
t Massey, Hist. of Ji!ng. i. 298; 16 Pa1·l. Hist. 251. 
~ See Lord Campbell's L.ives of the Chancellors, c. 143. 
§ 7 Geo. III. c. 7. 
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prerogatives of Suspension and DiRpension. While the 
supremacy of the Common Law was fully .recognised, it 
might still be thought that the statutes were the King's laws ; 
that the ~ower which created them had th~ power to repeal 
them, or to suspend their operation, or to exc~t fr~m their 
openttion some pafticular person. The entire repeal of a 
law was indeed a fit subject for the consideration•of th:ft 
assembly by whose authority it was enacted. But at a 
time when the 'meetings of Parliament were rare and 
brief, and when perhaps there was but little of the know
ledge or the skill th:tt legislation Tequires, if a statute 
worked ill, or if some unforeseen emergency arose, the inter
position of the Executive, and its suspension of the law that 
was ;bhus producing unexpected mischief until there was 
time for recofsideration of the question, were often fo~nd 
to be convenient. The • dispensing power of the Crown, its 
power to authorise some specified individual to do some for
bidden act, depended upon comewhat different considera
tions. The Crown Ciuld pardon the offence when it 
was committed. It seemed therefore a simple and expedi
tious course to supersede the necessity of pardon, and to 
render lawful in its execution that action, the penal conse
quences of whid1 if it were performed might. be averted. 
1\fosL of these penal consequences too were, in our earlier 
legislation, directly beneficial to the Crown. Xhe King 
might therefore waive the penalty which was inflicted for 
his own advantage, and decline to avail himself of such a 
source of gain and ~the services of any informer. Ac
cordingly those powel!fwhich were said to have been first 
exerted by Henry the '.Phird in imitation of analogous powers 

• 
claimed and exercised by the See of Rome, were freely used 
during our earlier history. Th¥Y have been in express 
terms abolished by the Bill of Rights, and have therefore 
for us merely an historical interest. Yet the controversy 
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that once raged concerning them was so bitter, and its effects 
are even still so apparent in our historians, that a few words 
on this faded •:flower of the prerogative may not be mis
placed. 

The .occasion which brought prominently into notice 
the exercise oi these powers was the attempt made by the 
loot two.Stuart kings to set aside the religious disabilities 
which pressed hard upon Roman Catholics and Dissenters. 
But the Test Act was the great triumph of' the Whig party, 
and was regarded with hardly less affection, by those Tories 
who were distracted between the coa:flicting claims of their 
Church and their King. It was indeed supported at that 
time with fervent zeal by a large majority of the English 
people ; and accordingly that exercise of prerogativ;,~ by 
wh~h this favourite measure was insidiously threatened has 
become almost synonymous with all ~hat is tyntnnica1. The 
suppression of that prerogative was the great achievement 
of the Revolution, and the ini~uity of the fallen idol is thus 
one of the most cherished traditions zf the Whigs. In the 
minds of the Tories this prerogative was associated with 
that unnatural dissenRion between the Church and the 
Crown whi0h led to the exile of their rightful King. The 
dispensing·power has thus had bitter enemies and no friends. 
Even after the lapse of nearly two centuries the Whig 
historians of the present day show all the spirit of their 
predecessors. The ponderous jocosity of Lord Campbell an~ 
the fiery invective of Lord Macaulay are insl,lfficient to ex
press the hatred and contempt of these distinguished writers 
for the corrupt or ignorant judges .ho prostituted their 
high callinf\ by a flagrantly false ar1d fraudulent exposi
tion of the law. With calmer judgment and profounder 
learning Mr. Hallam* js content with the cautious observa-

• 

* Oonst. Hist. iii. 62. 
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tion that " it was by no means evident that the decision in 
Sir Edward Hale's case was against law." They are indeed 

• quite different questions whether grounds of public expedi-
ence required a change in the law, and whether the judge's 
exposition of the law as it then stood, J:10wever 
obnoxious or injurious the law so explained might be, were or 
were not correct. As to the former question then is now 
no room for doubt; as to the latter, it is neither just nor 
conducive to a true understanding of history to denounce 
men as fools or knaves because they told an unwelcome 
truth. Little needs be" said as to tlte right of Suspension. 
The main contest arose on the Dispensing power. If that 
power fell, it of course brought with it the m11ch greater 
power which the former assumed prerogative claimed. On 
two occasion~:; Charles the Second suspended without recei{'ing 
any remon:trance th~ operation of statutes.* One of 
these statutes was the Navigation Act, and in matters 
relating to trade and navig~ion the prerogative was more 
than usually vague an,P indefinite. The other occasion re
lated to the regulation of vehicles and some other matters 
of minor importance. But his celebrated Declaration of 
Indulgence met with a very different reception. He found 
that an exercise of power which might pass unchallenged in 
the case of ships and of cart-wheels would not be endured in 
a matter of religion. Accordingly in 1 672 he cancelled with 
his own hand in full Parliament his second Declaration. Lord 
Macaulayt dwells on this proceeding as a complete and irre
vocable abandonment of the right. But both the complaint 
of Parliament and the Declaration itself related not to the 
general prerogative, but only to its exercise in• that parti
cular instance. All that the preceden"t of 1672 assumed 

• 
• Amos, Eng. Canst. 22. 
t Histo1·y of England, vii. 81. 
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to establish was- that in matters eccle~-:iastical the sus
pending power did not apply. But even if Charles's • 
revocation of his act were more liberally construed, such a 
construction would afford no legal ground for the permanent 
derogat~n of the prerogative. It was, as I have said, 
doubtful whether any part of the prerogative could even by 
a•statuoo be lawfully diminished. The mere resolution of 
the House of Commons could not make the exercise of the 
disputed power either lawful or unlawful. If then the King 
from financial or other reasons judged it prudent on that 
occasion to forego his claim, it would ~ot even at the present 
day be regarded as a renunciation so solemn and so con
clusive that no lawyer could venture again to assert the 
existence of the right. Nothing but an Act of Parliament 
exp~essly naming the Crown, or the decision of a court of 

• competent jurisdiction, could defeat the prerogative; and 
no such act or decision was obtained while Uharles 
the Second reigned. But t.Vhatever might be said of 
the suspending power, the case of .the dispensing power 
stood upon different grounds. In this matter James 
the Second took the fair and legitimate course. He 
desired to obtain a legal decision upon the extent of his 
prerogative. Whatever we may think of his motives or of 
the methods he adopted to secure a majority of the Court, 
there can be no doubt that the Court of King's Bench was 
the proper tribunal to determine the matter of right. NQr 
is there any reason to object .to the course taken to raise the 
question. The penalty was deliberately incurred on the 
strength of a dispensation, and an action to recover the 
penalty waf;l brought by a friendly plaintiff. Where it has 
been desirable qui~kly to obtain a decision, many such 
actions have been thus brought both before and since this 

• 
· case. It is said that the counsel for the plaintiff purposely 

argued feebly : but even if the charge be true, the case ac-
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cording to the Whig lawyers was already so clear that the 
incompetence or the treachery of its advocl!.tes could have 
been of little importance. Those who know only the Whig 
view of the question will perhaps be surprised at the strength 
of the authorities on the other side.* In the reign Qf Henry 
the Seventh it w~s solemnly determined by ~11 the judges 
of England in the Exchequer Chamber that, althoug:h. an A~t 
of Parliament forbade any person from holding the office of 
sheriff for more than a year, and enacted that no clause of 
non obstante in the grant should prevent the operation of 
the act, yet a grant of •a shrievalty for life, if it contained 
such a clause, was valid.' 'l'he authority of this case was recog
nised by Fitzherbert, by Plowden, and by Coke. It was also 
cited with approbation by all the judges in Calvin's case. It 
was supported by constant practice. In the case of Tho~as 

• v. Sorren,t it was distit.ctly recognised as the leading autho-
rity on the subject of this "dark learning," and its principles 
are confirmed and followed in llh.at case in the reign of Charles 
the Second by the ExcJ1equer Chamber. In the latter case, 
which is still for some purposes cited as a leading a,uthori.ty, the 
subject was elaborately discussed in the judgment of Chief 
Justice Vaughan, the same great judge to whose judgment 
in Bushell's case the independence of juries is due. It was 
there decided that a, privilege granted to the Company of 
Vintners enabling all their freemen to sell wines within cer
tain localities generally interdicted, non obstante a particular 
statute, was a legal dispensation from that statute and a 
protection to any freeman of the company from its penal
ties. In addition to the:se legal authorities, there was an 
ample recognition of the dispensing power by the House of . 

~ The authorities are collected in a p~mphlet by the Chief Justi~e Sir 
Edward Herbert, 11 State Trial$, 1251. 

t Vaughan's Reports, 330. 
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Commons in the time of Henry the Fourth. There was 
also (what perhaps was of greater weight) the formal admis
sion by Serge~nt Glanville, himself a great authority on 
such subjects and then speaking in the name and in the 
presence of the House of Commons at a conference between 

. . 
the two Houstls in the Painted-chamber ill the Petition of 
E.ight. • On that occasion, with reference to statutes pro
hibiting under penalties actions otherwise innocent, it was 
acknowledged to be "in His Majesty's absolute and un
doubted power to grant dispensations to particular persons 
with the clauses of non obstante to £1.o as they might have 
done before the passing of such statutes;" but it was insisted 
that "over the Common Law and our statutes incorporate 
with that law there is no trust in the King's sovereign 
po"~r or prerogative royal to enable him to dispense 
with them." Lastly it is remarkab~ that the• Declaration 
of Rights itself, while it condemned absolutely as illegal the 
suspending power, limited its ~enunciation of the dispensing 
power to that power "as it hath been assumed and exercised 

• of late." So far was the Convention Parliament from deny-
ing the legality of a practice on which no small amount of 
property had been granted that, when two years afterwards 
the party of the Revolution emboldened by success ven
tured wholly to abolish a prerogative which the country had 
long outgrown, a proviso was inserted to save all prior 
charters grants and pardons.* • 

§ 4. It thus appears that according to the true theory of 
our Constitution the King cannot otherwise than with the 
sanction of Parliament make a new law, or alter or prevent 
the operatjon of any" existing statute. Still less could he at 
any time have interfered with the Common Law. Even in 

• 

* 1 Wm. & M., ses. 2, c. 2, s. 13. 
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the worst times that precious treasury of the subject's liberties 
has been held sacred. When the Reformation Parliament 
in the excess of its devotion to its imperious ling gave by a 
statute to his proclamations the force of law, it was careful 
to except from these proclamations and the penalties .annexed 
to them all matt•rs that pertained to the C0mmon Law. 
When James the Second desired to execute by marJ,ial law 
a military deserter, Chief Justice Herbert, the same judge 
who for his decision in Sir Edward Hales's case incurred 
such deep and such lasting odium, decided,*· true to his 
principles, that the Kiflg had no power to dispense with a 
law that was coeval with the monarchy. It was indeed 
more than doubtful whether even Parliament itself is com
petent to derogate from that fundamental part of our legal 
system. In " Doctor and Student "t it is laid down tlfttt a 
"statute directly conttary to the law of God was void.'' 
Lord Coke declared that " the Cummon I~aw doth control 
Acts of Parliament and adjudese them when against common 
right to be void." L01;.d Chief Justice Hobart insists that an 
Act of Parliament is void if it be made against natural 
equity.t Even Lord Holt remarked that tho observation 
above cited of Lord Coke was " not at all extravagant and 
was a very true saying."§ Lord Mansfield, when Solicitor
General, did not hesitate to say (in arguendo) that the 
Common Law that works itself pure hy rule~:; drawn from 
tpe fountain of justice is for this reason superior to an Act 
of Parliament. I! These sages of the law have left us examples 
of what in their view a statute is impotent to command. 
Parliament, they tell us, may not permit a man to commit 
adultery, or forbid that even in extreme necessity aims should 
be given, or make a man a judge in his •own cause. An act 

• 
* Lord Campbell's Chief Justices, ii. 91. t c. e. 
t Hob. Rep. 14. § 2 Wil. 351. II 1 Atk. 33. 
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passed in the ninth year of Henry the Fourth commanding 
all Irish people to depart the realm and go into Ireland before 

• the Feast of the Nativity of the Blessed Lady upon pain of 
death was according to Lord Coke "absolutely in tm'm~·ern 
and utt:rly against law."* 

We have • however a distinct legislative recognition of 
~arliau.entary supremacy. It was contended t.hat the . 
Royal prerogatives being part of the Common Law were 
inalterable by any statute : that no act done by the 
reigning King in derogation of his Common Law 
rights could bind either him or h~ successors: that the 
succession to the Crown rested upon this firm basis, and 
that no Act of Parliament could bar the sacred right of the 
House of Stuart to the Crown and the undiminished power 
of 'heir ancestors. Such views involved at one time no 

• sm~1ll amount of actual danger. A st:1tnte-!- accordingly was 
passed by which the deliberate denial of the authority of the 
King in Parliament to changE\ tne succession is rendered, if 
made in writing or in print, treasona!Jle ; or if it be made in 
preaching teaching or advised speaking, it brings with it the 
penal com;equences of a premunire. In 1764 at tbe com
mencement of the unhappy struggle with America the elder 
Pitt vehemently protested against the legality of the attempt 
to tax the colonies. In support of his leader's doctrines Lord 
Camden insisted in the House of Lords, not indeed judicially 
but in a set speech and with all the weight of his judici~l 
authority,t that it was idle to consider the particulars of a 
Bill "the very existence of which is illegal, absolutely 
:illegal, contrary to the fundamental laws of nature, contrary 
to the fundamental laws of our Constitution." It was 
doubtless this formidable revival of a,n exploded doctrine§ 

* 12 Rep. 76. 1' 6 Anne, c. 7. 
:1 Lonl Campbell's Lives of the ChancelloTs, c. 143. 

§ Massey's liist. of EnrJ i. 2G9. 
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and not any idle feeling of offended dignity that led the 
more thoughtful p~Lrt at least of Lord Roeking1~am's ministry 
to pass simultaneously with the Hepeal of the Stamp Act 
the famous Declaratory Act in which the power of the 
Imperial Parliament was emphatically asr:;erted. • 

It ir> now uni\'crsally conceded that the • authority of 
Parlia.ment in matters of legislation is unlimited. •Parli~ 
mont cannot indeed make an unjust or wicked action to be 
other tlmn nuj ust or wieked : but it can nmke such an action 
not illogal. It cannot make murder or any other crime 
lawful, for such an 11ttompt would involve a contr:tdiction 
iu terms: hut it can except any given act fi"om tho de£nition 
of m unlor:* If in such a C!1SO there should be room for doubt, 
the Court would eanwstly str·uggle not to attribute such a 
mmming to t~o legi::->lature. But when the meaning is cl~ar, 
it is the duty of tho Vourt not to question tho wisdom of 
the statuto but to obey its commands. When, as Blackstone 
observes, "Some collateml inatter arises out of the general 
worcls :tnd happunx to. be unreasonable, the judges ~1re in 
decency to conclude that this consequence was not foreseen 
by the P:trliauwnt, and arc at liberty to expound tho statute 
by etp1ity, awl only f}IJA)!Ul hoc to disregard it." Experience 
too ha::; shown that the most satisfactory mode of curing b~td 
legislation is to allow it full operation. Its mischievous 
results supply at once its natural retribution and its surest 
c"kance of r~medy. 

§ 5. H is then settl~d that the King has power to make 
new laws, and to alter or repeal old laws, whether such old 
laws be statutes or part of the Common law ; that there is no 
legal limit to his discretion in this respect, and that this 
great authority is exercisable in Parliament and not other-

• 

• See 17 V'inM·'s Aln·id. 66. 
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':Vise. But although at no period of our history did the 
mere personal.declaration of the Royal will amount to law, 
the relation of the King to his Council of Legislation 
has undergone several remarkable changes. Even at the 
present.1ay tfat relation is by no .mean~ duly appreciated. 
We hear const~J,ntly of the Royal Veto, of its obsolete 
tl'haracttr, and of the danger that its revival might produce. 
It is assumed that the power of legislation resides in the 
council; and that the sovereign has merely a negative control 
on its deliberations, which power however he is bound 

• not to exercise. Such a, doctrine is altogether inconsistent 
with a right understanding of our Constitution. The very 
use of the term "veto" suggests a false analogy. There is 
nothing in common between the refusal of our King to 

• add to or to alter the law, and the power .of a Roman 
•rribune t0 prevent in a particular i~stance the application 
of an existing law. Every Act of Parliament bears on its 
very front the mark of its or~inal. It is "enacted by the 
Queen's Most Excellent Majesty." It is in the Crown, and 
not in the body which the law assigns as the assistants and 
advisers of the Crown, that our Constitution places this 
right. It is the King, as the old Year Book* asserts, that 
"makes the laws by the assent of the peers, &c., and not the 
peers and the commune." The power of legislation resides in 
Queen Victoria no less then it resided in William t~Nonnan; 
but the conditions under which that power is exercised :u:e 
indeed very different. 

§ 6. Several nistinct stages may be traced in the exercise 
of the Royal power of legislation. In the earlier periods of 
our history hoth th~ subjects of legislation and the mode 
of dealing with them see111 to have rested with the King 

* Y. B. 23 E<lw. III. 36, cited in 1 Spence's Eq. Jur. 125 note. 
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anti hir:; immodiatP- advisers. In some cases, as we have 
seen, the Royal proclamation was sufficient ~supplement, 
though not to contradict, the Common Law. When the 
matter was important or disputed, the question was gene
rally laid before Oomcrnune Oonc-iliunh and itr1, conoorrence 

• obta-ined. But the proceedings at these councils were very 
clifforent from that order of parliamentary arrangerne:lH witlt 
which we are familiar. 'l'he King in person presided in his 
counuil, prep<nod subjectH for itH consideration rtnd slm1·ed in 
its deliberations. Bracton * spettks of the authority of the 
King aR a condition pr~cedent to that action of his council 
which resulted in lltW. So bte as tho time of Edwaxd the 
Fin;t"!- the initiative of legislation seems to have been freely 
if not invariably exercised by the King. In all the extant • laws of the ~glo-N orman Kings the htngm1go is that of the 
Royali_,egislntor alono.t Not a few of these documents bear 
tho form of charters. 'l'his appears indeed to have been the 
usual and reguhtr form of la~s importing a concession of 
prerogative by the Crown.§ It seems to have been supposed 
tlmt acts which afl:octed the prerogative, especially if they 
were for tho relief of the subject, required no further confir
nmtion. Such were tho Stntutos of Esehontors (2D l~d. I.) 
which related to lands taken into tho king's hands upon 
inquisitions held under the writ called D-iem Olausit 
Emt1·e·rnurn0 tho Statute of Joint 'fenants and the Ordinance 
of the Forests in the 3·tth year of the same reign, of which 
the former contained provisions principally relating to'tbe 
administration of justice, and the latter sought to release 

• Legis vigorem habet quicquid do consilio et consensu magnatum et 
rei publicm communi sponsione auctoritate regie: sivc principis prmcedente 
juHte fuerit definitum et approbatum.-Lib. i. c. L 

t Hallam's JJiiddlc Ages, iii. 48. 
t 1 Spence's Equit. Ju.r. 74. 
§ 1 Lm·ds' Repm·t, 263. 

. 
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the subject from the oppression of the officers of the forest. 
These documents speak only in the King's name and are m 
the form of c!J.arters ; but they are regularly entered in that 
form upon the Great Statute Roll.* The Great Charter itself 
recites merely the advice of eleven leading ecclesiastics and 
sixteert nobl+ls. I:r: aU the vetera statut(j, including all our 
laws from Magna Cha:·ta to the end of the reign of 
• • 
Edward the Second, the King grants or directs or provides 
or permits, sometimes by his council ; sometimes by the 
assent of the archbishops bishops priors earls and barons ; 
sometimes with the additional ass~nt of the commonalty ; 
sometimes no concurrence of any other party is. expressed ; 
sometimes though but rarely the enactment emanates from 
the king and his justices. "It seems," says Mr. Reeves,-!" 
" lit'! if the business of making laws was principally left in 
the hands of the King, unless in in~tances where the Lords 
or Commons felt an interest in promoting a law or the King 
an advantage in procuring their concurrence ; and in such 
cases probably it was thal their assent was specially 
expressed." • 

§ 7. I shall frequently have occasion to show the attempts 
at legislative organization which in the course of his other 
reforms was made by the greatest of the Plantagenets. 
From that time probably the commencement of the second 
period may be dated. In the reign of his unhappy son, 
during some of the many troubles with which that 
reign was encompassed, an Actt was passed which among 
other things enacted that "the matters which are to be 
established for the estate of our Lord the King, and of his 
heirs, and for the ~state of the realm and of the people shall 

• 
* 1 Lm·ds' RepoTt, pp. 240, 247. t Hist. of Eng. Law, ii. 355. 

t 15 Edw. II. 
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Lo trcal!od aeconled and established in padiarnents by our 
Lord the King and by the assent of the prelates em·l:; and 
barons and the commomtlty of the realm ac~OI'<ling n.s it 
ha,th been hereto,fore accustomed." This Act has been 
described as the first formal recognition of our present 
legislative Rystem.~ But wluttcver occasion!~,] in~tances 
way mn.rk a period of trarwition, it is not until the rejgn of, 
Edward the Third tlutt the influence of the House of 
Commolls becomes distinct, u,nd tlmt tho second pn.rt of 
our k1gislativo l1i:;tory is perfectly established. Almost all 
tho In1n1m·ous statutes <i the l't:ign of Edward tho Tl1ird 
express in some form the assent both of the Vmls and of 
the Connwms. But they still wore, not Tncrely in name hnt 
iu bet, the laws of tlJC King. The :Rolls of Parliament and 
tho Sta.Lute Holb distinctly express that the statutoR w~:e 
rmtde <Lt the 'C<iuest of}he people by the King with the 
n,ssout of the lordK ; but in Uw writs to tho. sheriffs ·Ly 
whielt tlHJ.~o statutes were promulgated, no notice is • t.:tkon of the moans l1y which His Mn,jesty was moved to 
aet. In them, the stat'htos arc described as made hy " ns 
and the Magnates and Pro<~ercs of our realm for tho corumon 
1:JCnefi t of the people of our rcalu1. "·I· 'J'ho di!l(JreJ we 
Let ween this period am l its pn1decessor is that in tho 
second period the 1\oynllegislntive powcT was never exercised 
nntil it was put iu n:wtion fr·om without. When any legal 
cha-ago was dc::;ired, tho Commons petitioned the King to 

-make such change ; and the King with the advice of lds 
great council (tlmt is the House of LorclR) assented to this 
request either wholly or in p~trt or refused it. But it 
seems to have been understood that the request of the 
Commons was a condition precedent to the exercise of the 
legislative power. When that 11ower was once set in 

* 1 Lords' Report, 282. :t 171, 302. 
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motion, its exercise was not necessarily limited by the terms 
of the petition. The King might not only refuse or grant 
the petition ~ a whole, but he might curtail or enlarge its 
prayer. The petition was in fact a request that the King 
would make a law on a certain subject; and this request 
sometimes s~ecified, though for the mo1t part indistinctly, 
J;he c~aracter but not the details of the desired change. 
Thereupon, if the petition were granted, the judges and 
their assistants were directed to prepare a statute. The 
petitions in fact amounted merely to instructions to the 
Royal draftsmen for the preparat-Lon of the bill. When 

these persons had finished their labours, their work was 
submitted to the King in council, approved by him, and 
duly promulgated. Thus in the 14 Ed. II. (the year before 
th•t declaration of the Constitution to which I have re
ferred), a statute was enacted autho.ising the ct>urts to grant 
a summary remedy by bill instead of the common law pro
cedure by original writ. 1'his statute was made by the • king by the advice of the prelates earlB barons et alioTum 
peTitoru?n (that is probably the judges and other members 
of council summoned to attend) at the petition of the 
knights citizens and burgesses desiring a remedy for a 
grievance but not specifying any manner in which that 
remedy was to be obtained. The representative bodies thus 
confined themselves to the expression of their wants, and 
left the duty of finding a remedy to the King and his 
council with the advice of the prelates earls and barons.* 
It is noteworthy as showing how completely the power 
of legislation rested at that time with the King, that 
in some petitions several ymtrs elapsed before any 
legislation took f!lace upon them. Most of the acts 
now m our statute book under the date of the 25th 

• 

1 Lords' Report, 27\J; see also 5 Ed. III ; Ib. p. 302. 
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yo:tr· of Uw retgn of Edward t,he Third wore ·founded 
ou petitiom-1 preRented in his 21st year. One petition in
deed of the last-mentioned year, which relatod to certain 
errors in tho Court of Chancery, renmined as it were in 
abeyance for ton yem·s; ~tnd a,t the end oft1mt time, vithout 
the prcRent<1tion of~u1y now petition, an act in•pursuance of 
its prayer wm; ttL length framed. It is also rem~rkab1~ 
that tho King frequently replied thnt he would take further 
:-v1vice, itnd tlmt thi:-; reply nevm· :-;coms to ht1\'0 been rog:trded 
by tht: Commons :t8 nnsatisfiwtory. Many instances of these 
prn,die<~s m:eur in tho l'OOords of tho time. Hit:~ Mt~jeHty [(ll' 

exn1uple was Le8ought to ineroaso the ·fees of the judges. 
1-k an:-;wered Umt he would ettll. to him the great pon;ons 
<md. muution tho nwttor to them, and upon their advice 
woutcl <mhin such remedies ~ts might Le proper.* In ref!1y 
f,o anot,Jwr put~tiou in tl~~J same Parliament he sa,fd that he 
would ad vi:-;c with hi:-; counciL To a petition complaining 
that eoud..s of Probate were 4cld at uncertain places, the 
King promised to spettl{ with the ArchhiRhop and other 
prehteR Umt such wrong may lw redrcssed.t In the 25th 
yea.1· of the Hame King thoro is ~t petition tlmt the Sbtute of 
l'l'oyiRors wade in the last Parliatnmrt nmy be executed. 
To this. putitim1 the an:-;wer wa:-; given that "The Kiug will 
luwe the sanw new read and amendud where need he and 
do therenJter."1: But the most remarkable instance of a law 
nrmeted by the King on the request of the Oomrnom; but 
without their participation is the Statute of Treasons. The 
Commons complained of the un~ertainty of the law, and 
requc8ted the King to deelare what was treason and what 
W<LS not. In aecordance with this request the King pre
pared and promulgated what in the langl1a,ge of the present 

• 
* Reeves' Ilist. of Eng. Law, iii. l'W. 
I i!O Euw. III., rattan's Abridrf. Gl. lb. 80. 
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day would be called an Act to Consolidate the Law of 
Treason. This celebrated statute* still remains after so 

• many centuries the main standard of our law on this 
momentous subject ; but whatever may be its merits or its 
defects, .they are due to Edward the Third and his legal 
advisers, and • not in any respect to the ~isdom of Parlia
ment. • 

§ 8. The inconvenience incidental to this system soon 
became felt. Sometimes the statute differed materially 
from the petition. Sometimes it did •not even resemble the 
prayer of the petition, bpt was framed in a manner directly 
contrary to its spirit and to the intention of the Commons. 
Still more frequently the petition and the gracious reply 
whi~h in due course the King had given to the prayer of 

• his faithful Commons were quietly tgnorerl, and no official 
record of them was made. Our earlier records contain 
frequent but apparently ineffe~tual complaints on this sub
ject from the Commons. In the 22~d of Edward III. for 
example the Commons pray that the petitions answered in 
the former year might not be altered or changed. In the 
eighth year of Henry the Fourth an act was passed which 
provided that certain of the Commons' House should be 
present at the engrossing of the parliament roil. In the 
following reign the Commons presented a still more energetic 
petition, remarkable not only for the boldness of its tone 
but for its use, hitherto unknown in our parliamentary 
records, of the English language instead of the Norman
French or the Latin. To this petition Henry the Fifth 
returned a distinct and positive assurance that he would 
comply with their • wishes. Yet, as Mr. Hallam i- truly 
observe§, the force of the ~endency towards that fraudulent 

* 25 Eel. III. St. G. c. 2. "! ;}fiddle Ages, iii. 90. 
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wppression of which this petition complains receives its 
strongest illustration in the fact that the petition was itself 
subjected to tho very treatment for which it•sought to pro
vide a remedy. No trace of it is found among our statutes. 
At length the Commons adopted a new expedient. They 
submitted for th8 "Royal assent "a petition •containing in 
itself the form of an act." This instrument, which cQntain~ 
the precise provisions that they desired, was the identical 
document on which the "Royal "F'int was placed. No room 
was thus left for fbud or rniRmtderstandiug. But an unfore
seen and ronml'kable· consequence followed.*'· It became 
diffic11lt, if not n,ltogcthor impossible, :lor tho Crown to amend 
the petition thuH presented. When· a, request wa.s made in so 
precise a form, nothing remained but either to assent to it or 
to reject it as a whole. Hence, although a few excep~ons 
occur in thl! reign of J];d ward tho Fourth, the practice was 
established, at all events before the accession of the Tudors, 
that tho Royal assent should. be given to or withheld from 
tho precise advice tendered to tho King by his Parliament . 

• 
§ 9. Tho chango :in parlinrnenta,ry practice from procedure 

by petition to procedure by bill probably led to another equally 
unforeReen but eqtmlly importnnt consequence. In former 
times, as I have snid, the King always shared in the deli
berations of Parliament. The writs to the J_,orcls and 
to the Judge:,; mn, ctd tr·<wtctrl,dum nobiscum ct ceter·i8. 
Tho proceedings of Parliament seem even to have been 
irregular if they were not conducted in the King's pre
sence. 'fhe JJ1 odus tenend'i parUa,mentum repeatedly 
insists upon the necessity for the personal attendance of the 
King. It declares that " the King is beund by all moans to 
be personally present in Parliament;" for "it is a hurtful 

• 

* JJliddle Age.,, iii. 02. 
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and a dangerous thing for the whole con:ununity of Par
liament and also of the realm whtm the King is absent 
from Parliame;t ; nor ought he nor can he absent himself 
.only unless in case of illness proved to the satisfaction of 
Parliament."* Jn the ninth year of Henry the Fourth a • 
remarkable d~claration, kno·wnt as the •Indemnity of the 
l.Ai)rds a~d Commons, was recorded, which seems to be the 
foundation of much of our present Constitutional Law. This 
declaration, which, it may be observed, was made by tl)e 
King with the advice and consent of the Lords but without 
any mention of the Commons although the necessity for it 
.arose from their complaints, provided among other things 
that each House might deliberate in the absence of the 
King ; and that in the case of money bills no report of any 
gml1t or of any communication for any grant should be, 
made to the King until both Houses .vere agree~. Although 
this record does not forbid, except in the case of grants of 
money, the presence of the mo~arch or his personal consulta
tion with his Parliament, the King s~on ceased to take any 
share in their proceedings. Charles the Second revived the 
practice, then long disused, of ttttending, aJthough merely as 
a spectator, the debates ofthe Lords, which His Majesty was 
graciously pleased to pronounce "as good as a play." On 
some occasions Queen Anne used in like II]anner to be pre
sent. But at this day the presence of the Queen at any 
debate in tJ1e House of Lords, for in the House of Commons 
no monarch had any grounds for appearing, would be as 
irregular as five centuries ago it was indispensable. 

§ 10. Although the practice of submitting to the King 
in a precise form• the free and matured advice of his 
Parliament is thus established, it still rests with the Royal 

• 

* P. 34 and see pp. 22 and 26. t Rot. Pari., iii. 611. 



60 'l'HE . ROYAL WILL. • 

discretion to accept or to reject the advice so tendered. 'l'he 
last stage then of the exercise of th~ Roynl le/iislati ve autho
rity consists in those arrangements by virtue of which the 
Royal Fiat is never withheld from the proposals of Parliament. 
'fhis unvarying reliance of the King on his existin~ council
lors has been esta8lished since the Hevolution.• Queen Eliznr 
beth·* in the Parliament of 1597 asE~entedto forty-tlioree bilols 
public and private, and rejected forty-eightthat had passed both 
HousoH. James I. in 1 GOG, on assenting to all the bills ofthe 
scs10ion, explained that he did so " as a special token of grace 
and lavonr, being a, matter unnsu:11 to pass aU acts without any 
cx:ception."-J- Although the Btuarts preferred to use the dis
pensing power and lightly <"t."!sented to bills that they never 
intended to observe, yet tho close of their system brought 
.lJack the use of the old preroga,tive. On four impoftant 
public occa8tons, and 6>nce afterwards on a matter of less 
moment, Willimn tho Third declined to sanction bills which 
either infringed upon some pi-rt of the prerogative or seemed 
to him of doubtful e~pedience.t He refused to allow the 
Parliament without his consent to assign to the judges fixed 
and inaltemblc salaries out of his :levenue. He would not 
derogate from his prerogative by reducing the duration of 
Parliament or by excluding from tho House of Commons 
the servants of the Crown. On an innovation on which 
he had no personal interest hut in respect to which public 
opinion w::ts much divided, the introduction namely of a 
property qualification for members of the House of Com
mons, he gave his support to the liberal side. Once and 
once only after his death were the words " La rein,e 
s'avisera" pronounced in Parliament. In the first Parlia,~ 

ment of Great Britain several measures•consequent upon the 

• 
• 1 Parl. Hist. 905. t Parry's Pa1·liaments, 25'3. 
t See Macaulay's Histo1'y of England, vol. iv. pp. 183, 371, 479, 687. 
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union with Scotland were introduced. Among theni was a 
bill "for settling the militia of that part of Great Britain 
called Scotian~." This bill seems to have occasioned little 
discussion in the Lower House, and passed the Lords with
out am~ndment.* But when it was presented along with 
several other bills for the Royal assent, ftoom it alone that 
a~sent was withheld. On that very morning (11th March, 
1707)t news had arrived that the French Admiral Fourbin 
with James Edward on board had eluded the vigilance of. 
Byng, and had sailed from Ostend towards Scotland. In the 
face of ip.stant invasion the Government thought it unwise to 
arm a population whose loyalty was at the time by no means 
well assured. No complaint respecting this exercise of preroga
tive, although Parliament continued to sit for some months, 
seen!s to have been made at the time. On the contrary, when 
in the next ses:-:ion after the dangoc had pass~d away, the 
question of tl'fe Scotch militia was recommended to the 
consideration of Parliament • in the speech from the 
throne, the bill which was accordi~ly brought in seems 
never to have reached its second reading. 

"'"' On two occasions""within the present century Acts 
of Parliament, although they had duly received the 
Royal assent, have failed to come into operation from 
the refusal of the Crown to perform some act which was 
necessary to give them effect. One was an Act passed 
in 1794 t to enable the Government to carry into effect 
Mr. Bentham's celebrated project of the Panopticon. It appears 
that, whether (as Bentham asserted) from personal dislike 
to the author or from some reason now unknown, George 
the Third. disapproved of the plan. Various inexplicable 

* 18 Lr41rds' Journals 481. 
t Ib. 506 and see Somerville's History of Queen Anne, ii. 299. 

t 34 Geo. III. c. 4. 
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delays took place, until at length all the arrangements wore 
approaching completion, and nothing more remained except 
the purchase of one portion of ground.* It appears thn,t the 
King refused to sign the proper docurnents for the issue of the 
purchase money. Nothing further was done in the m~tter, but 
the Government "\fas so much compromised that, seventeen 
years t after the first Act, a second Act twas passed ~ whioh 
a different system was adopted and compensation for the 

, breach of contract to the amount of £23,000 was paid to 
Bontlutm. In 1850 an Act§ wa.s passed under tho auspices 
of Lord Romilly to improve tho system of rcgistr~tion of 
assurances in Ireland. 'l'he object which this me~tsurc con
templated wns a somewhat elaborate system of registration 
of deeds founded upon the maps prcpa,re<l by the Ordinance 
Survey. It contained a provision suspending its open!liion 

• until certnin indices we!'e prepnred :.tnJ notice of its com~ 
menccmont consequent thereon Wl1S given bf tho CommiJl
sioners of the Treasury, N~ such notice however lms yet 
been published. Proba.bly, considering the ad vance maJe in 
pubJjc opinion since 1850 upon tho subject of tho regir>tra
tion of land, it never will be pub'fished. Thus tho Act 
remains in a kind of sl.wponded animation, and the inten
tions of tho legislature ha,ve (whether prudently or not I do 
not venture to express an opinion) been frustrated by the 
executive. 

Although under the House of Hanover the power of 
refusal has never been directly exercised, it must not on 
that account be supposed that the power is obsolete or 
inoperative. Under our present system the intimation of 
the Hoyal will regarding any measure of importance is given 
at its introduction or at some early st!Lge of its progress . 

* Bentham's TVm·ks, xi. 102. 
t 52 Geo. III. c. 144. 

• 
l Ib. 106. 
§ 13 and 14 Viet. c. 72. 
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The Crownhasindeed generally possessed sufficient influence 
to prevent the passage of any measure that was peculiarfy 

• distasteful to it. Modern changes too in the civil list ahd 
in the management of the Royal revenue have removed 
many su,Pjects of disagreement. But the true explanation 
is found in tl;e good sense and the forbelrance of both the 
K-ing a~d the Parliament, and the practical arrange
ments to which a sincere desire of harmonious co-operation 
has given rise. In matters affecting the personal or propl;ie
tary interests of the Crown, Parliament will not deal with 
any proposal until the King has given an official intima
tion of his desire w receive on the subject its advice. 
By the rules of both Houses a message from the Crown 
through one of its ministers is now required before 
any •question touching the prerogative or the revenue 
of the Crown is taken into considdtation. Thus in 1843 
when a bill relating to the Church of Scotland and interfer
ing with the patronage of the eCrown was brought into the 
House of Commons by a private memt.;r anc1 came on for its 
second reading, the Speaker remarked that the bill ought 

rll 
not to have been introduced without the consent of the 
Crown; and ruled that the House could not permit the mea
sure to proceed further.* In the following year when a bill 
relating to the diocese of Bangor was before the House of 
Lords, the Duke of Wellington intimated that Her Majesty's 
ministers had not been instructed to signify the consent of 
the Crown to that bill, and that it affected the Royal preroga
tive. It was doubted whether in these circumstances the 
question of the second reading could be put, and the bill was 
withdrawn."!· On the other hand, in matters of general legis
lation, the King, wl\atever may be his personal views, 

* Boul'lw's Parliamentary PTecedents, 120. 
t Ma,y's ParliantentaTy Pmctice, 352 (3rd cd.) and see 592. 
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consults the wishes, however erroneous he may deem them, 
ot his ~:;ubjects, when those wishes have boon deliberately 
fi.mned and clearly expressed. The m:asures which 
might cause difficulty to the Royal mind are usually of such 
importance as to be Government bills. All such lfieasures 
are introduced in~o Parliament by the servants of the Crown 
acting with the knowledge and the concurrenc~ of t~c 
King. Thus when Lord Rockingham proposed to repeal tho 
American Stamp Act, when Mr. Pitt brought in Iris 

Heform Bill, and when in the following 1·eigu the 
Duke of Wellington anu Sir Robert Peel desired to introduce 
the Homan Catholic Relief Act, those ministers took care to 
obtain the previous consent of their Royal master to the 
introduction of their several measures. If a ministry adhere 
to a measure towards which the King cannot ove~ome 

• his di:>like, that rninittry cannot remain in office. It was 
in such circumstances tha,t the celebrated administration of 
the younger Pitt terminated 1 and it war; the same cause that 
led to the overthrow. of the Grenville ministry. If, not
withstanding:'~Ir the effo~ts of the ministry, a bill to which 
the King was known to object were likely to be carried by 
Parliament, the course of the mca.surc would proba.bly be 
interrupted by a dissolution, and tho decision of the new 
Parlia.mont would be a.ccepted as final. In effect this course 
is sometimes taken but under different forms. It is. dis~ 
guised under the character of a change of ministry. It is a 
sufficient inducement to the King to change his ministers, if 
l1is existing servants he unable or unwilling to conduct to 
his satisfaction his relations with Parliament. But if Parlia
ment be resolute, and if after a dissolution tho new ministry 
continue in a minority, further contest is usclm:s ; and the 
Royal will is graciously conformed to the manifest desires of 

• 
the nation. 
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CHAPTER III. • 

THE LEGAL EXPRESSION OF 'l'HE ROYAL WILL IN 

JUDICATURE. 

§ 1. The administration of justice has always been 
regarded as the first object of civil society. To the King, as 
the great organ of the political system, this p;imary duty 
has in our Constitution been entru!\ted. "It is for thiq 
end," says Bracton, "that the King has been created and 
elected that he may do justicEI"to all." It is therefore from 
the Crown that all jmisdictions in the kingdom emanate. 
The Royal writ is the commencement of every suit. The 

·Royal judges hear 11nd determine all causes. The proceedings 
run in the Royalname, and the decisions of the courts a.re 
executed by ministerial officers of the Crown. Even in the 
earliest period of our history, long before our nationality 
was~ perfected or the Royal authority was consolidated, this 
eminent function of Royalty was established. It was not 
indeed in the Saxon times necessary that every suit should 
be maintained in one of the Royal courts or be commenced 
under the authority of an original writ issuing out of the 
Royal chancery. On the contrary, the genius of the 
spirit of the Saxon laws* were u . .:1favourable to the multipli
cation of business before t}le supreme com·t of the King. 

~ Ed. Rev. xxxv. 10. 

F 
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But even among our Saxon ancestors the King was regarded 
as the authority by whom the judges were _supported and 
upheld; to the King the injured subject who could find no 

0 
justice elsewhere might carry his complaint ; and to the 
King naturally belonged the power and the duty i4J punish 
all misconduct rn the administration of j~stice by his 
officers.* Thus the Crown is and always has been il'he fou'tl
tain of justice. But since the King does not now personally 
hear and determine the multitude of C<1Ses that come before 

"his courts, it is necessary to inquire into the manner in which 
the pure waters of this S<1cred fount are made available for 
public use. The spring may be itself inaccessible ; but 
there are channels and conduits to receive and conduct its 
supplies, and distribute them to the remotest parts of the 
realm. • • • 

~ 2. There can be little doubt that the King once exercised 
in person his judicial will, !s he exercises his other Royal 
functions. If in tha. time of Henry the Fourth special 
legisln,tion wM required to enable the two Houses of Parlia
ment to transact business in the absence ~f the King, it may 
well be supposed that, in his High Court of ParliHment 
when it was engaged in the tr~nsaetion of judicial business, 
the King was actually, as he still is theoretically, present. 
The personal exercise by the monarch of his judicial alltho
rity seems universal in the earlier stHges of political 
development. The practice has from time immemorial pre
vailed in the East. Augustus and his successors constantly 
performed the duties of the judicial offices with which they 
were invested. Among the northern nations before whom 
the authority of the Imperial Prretor• and Consul fell, the 
union of the functions of King and of judge was still more 

• 

* Kemble, Saxons in England, ii. 41. 
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conspicuous.* 'l'he precedents given in the forms preserved 
by Marculfus .evidently conte:mplate the personal action of 
the King. Early writers insist upon some amount of 
clerkly knowledge as essential for the due performance of 
the Royal d1'lties; and the kingly skill in u~doing legal knots 
was no unacceptable theme for the laureates of the 
Merovhtgians.t As we approach the feudal times, we find 
that the practice which we thus attribute to the Kings of 
England prevailed in sister countries and in inferior juris
dictions. 'l'he great French monarchs seemed to have exer
cised judgment with an almo~:>t patriarchal simplicity. 
Eginhard relates how Charlemagne would hear causes while 
he was dressing or pulling on his boots. J oinville writing of 
his Royal master St. I .. ouis tells us how on a summer';.; day 
ben~th the umbrageous oaks of Vincennes th~ good saint 
after hearing mass would call around ~im his attendants, and 
then giving the freest access to all who sought his presence 
would ask if any person had aey suit ; and if any complaint 
were made, would direct two of his ~fficers then and there 
to determjne it according to the extent of their jurisdiction.+ 
The feudal lords too presided personally in theil" respective 
courts. Especial mention is made of the activity of a Count 
of :Flanders who visited every part of his dominions and 
dealt speedy and summary justice to all offenders. In Poland 
the ;King until late in the sixteenth century was the sole 
judge of important cases as well criminal as -eivil, and went 
round his kingdom attended by a numerous retinue at stated 
periods to exercise this high office.§ Even so late as the last 
century, in the year 1766 the King of Denmark!! presided in 

* See on this subject, •Madox, Hist. Exch. i. 88, et seq.; Barrington's 
Ancient Stat~ttes, 429. 

t See Barrington, 7tbi s~tpra. • 
t See Hallam, M.A. i. 243. 
§ Lord Brougham's Political Philosophy, ii. 82. 
II Barrington on Ancient Sta,ttrtes, 429. 
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the Supreme Court of his kingdom ; and, although from his 
extreme youth his personal action can harij}ly have be·en 
more than nominal, is said to have actually decided a suit 
then pending. In Scotland during the feudal period the 
King prtssed no ~mall part of his time in ;)toce~iding as 
supreme judge through the country from shire to shire. 
For these Royal progresses careful provision was fhade i'h 
the e::trly Scottish laws. Even in the thirteenth century 
" To judge his people," says a recent writer,* " was still the 
ordinary employment of a Scottish sovereign in time of 
peace ; awl he ~:~eoms to have generally made an annual 
circuit through tho sheriff<Ioms of Scotia and of southern 
Scotland." We read of the zeaJ and the impartiality which 
some of the Scotch Kings such as David and Alexander II. 
showed in tW.e administration of justice. Even toward~ the 
clo8c of the thirteenth •century, although the pntctice of the 
King Hitting personally in court was becoming infrequent, 
his right to take part in the proceedings seems undisputed, 
and w:1s probably exePCisod on any important occasion."!· 

Sevoml paH8ages jn our earlier books may be cited in sup
port of the direct exercise by Engliflh Kings of thiH preroga
tive. In the Dia1oguo of the Excho<pler:~ it is ast-Jorted that in 
the co11rt of tho Exchequer as well a8 in tho Ct1ria Regis the 
King 'in JYf'O]YI'Ia pe1·sond makes decrees. Bracton declares 
that the -King in person, if he be competent for the purpo'-le, 
and no other hits jurisdiction. Britton s~tys, "that although 
the King has divided the burthen of judicial duty into many 
parts, yet his jurisdiction is above all jurisdictions in the 
kingdom, so that in all manner of felonies trespasses and 
strifes and in all manner of actions real and personal he had 
power to give judgment and cause the same to be given 

* Robertson, J;;aTl?f Kings, ii, 130. 
t lb. 133. t B. 1, c. 4. 



• 
ITS LEGAL EXPRESSION IN JUDICATURE. 69 

without other process when he knew the right truth as 
judge." And at a later period Lord Chief .T ustice Hobart 

• in speaking of the king cites the significant maxim "si 
cessat j?JJlicare cessat regnare." These eKpression .. <J or some 
of then~ refer, or at least may be construed to refer, to the 
extent of the· prerogative and not to itt personal exercise. 
:Sut ap~t from historical analogies and the dicta of teKt 
writers, there is distinct evidence of the personal attendance 
in judicial business of some of the earlier Kings. The first 
Plantagenet used frequently to transact husiness both in the 
Curia Regis and the Exchequer. The presence of Richard 
the First is specially noticed on the record at the sitting of 
the court, both at Westminster and in other places. John 
seems to have almost habitually presided in his court. It is 
notl!worthy that while the incessant change of the Royal 

. . 
residence and consequently of the cout which followed the 
Royal person, moving as it did on an average every month, 
and sometimes even twice in ooe month,* was felt to be an 
intolerable grievance and was specially dealt with in Magna 
Charta. No complaint is made in that great remedial instru
ment of the personal interference of the King in judicial 
business. Henry the Third, -J· and during his absence in 
France, the Queen as Custos Regni, frequently sat in court 
and especially in the Exchequer. We read of his hearing a 
case concerning a royal fish that was found on the land of 
an infant ward of the Bishop of Norwich ; of his addressing 
the sheriffs on their duties and fining some of them for 
their transgressions, and of his dealings on various occa
sions with amercements and other matters affecting the 
Royal revenue. Even in the latter part of the fifteenth 
century Edward the Fourth t sat for three days in the 

• 
* Foss's Judges, ii. 4. t Madox, ii. 10. 
t Barrington, Anc. Stat. 419, 429. 
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Uourl; of King's Bench to observe the admini::;tmtion of 
justice. 'fhe same King, at a time when on Jlw disbanding 
of the troops which had been employed in France crime was 
even for those troubled times unusually rife, is said to have 
gone with the judges on circuit, not as a mere spectf:l;tor but 
as an activo and i~partiaJ ~•dmini:,;trator of th; law. 

• • 
~ 3. .Most however of the cases thus mentioned, if not 

all, were prolmbly rather of :tn executive than of a judicia] 
nnt11ro. 'l'lw King .Yoem;; to have generally attended the 
~;xeJJOqner; and in the earlier periods of our history tl10 
Exelwquer was mthe1· <t department tha.n a court. In the 
list, of mtses given by Madox. in which Henry the 'l'hird s:tt 
in the Exchequer, aJl the business, except perhaps tt dispute 
between two Crown tenants as to which of them "was • 
entitled to the bcne:fi~ of certain duties performed by an 
aHcm;tor, has reference to the more proprietary rights of the 
(Ji'own. It is oven recorde~ of this King·~< that on one 
occasion he left Wincl;teRter because Roger de Seyton and 
his companioml were about to hold their circuit there. The 
language t.oo of Gitscoygne in the time of Henry tbe 'F'iftl1, 
n.lld stilJ more tlmt of Fortescue in tho following reign, show 
U1at the personal interference of the King must even then 
have been long obsolete.1· If therefore the proposition be 
limited to cases between party and party, the assertion of 
Sir Edward Coke and the other judges that no judgment 
had been given by any King since the Conquest may not he 
incorrect. But now at least it is an undisputed principle 
that the King, even though he be personally present in a 
court of justice, cannot interfere ; hut that the decision of 
every cause or motion must be pronouneed by the mouth of 
the judges and not otherwise. The Royal will in matters 

• 

* Foss's Jt~dges, ii. 135. 1 See 2 Ins.t. 186. 
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judicial, like the same will in matters legislative, is 
not mere personal caprice, but the matured and en
lightened judgment of the King acting under a full 
sense of his responsibilities and after he has called 
to his .aid the practised wisdom of the sages of the 
law. Thus it•was held in the reign of :ftichard the Third 
tltat w1tere an Act of Parliament provided that a de
linquent should be fined at the will of the King, the fine 
must be imposed by the judgment of a court, for "hcec est 
voluntas regis" viz., "pe1· justiciarios suos et legem suam, 
et non per dominum regP'm in eame1"a sua vel alite1·."·" 

The circumstances in which this principle was finally 
settled occurred m the reign of James the First. 
There had be13n a quarrel of long standing between the 
Eccltsiastical Courts and the Courts of 'iV estminster 
Hall on the subject of jurisdict~n. By • a free use 
of the writ of Prohibition the judges had succeeded in 
restraining within reasonabla. bounds the ever-extending 
claims of the Church. In the time .of Elizabeth and still 
more of James the First the churchmen thought that they 
saw the promise of happier times ; but the operations of 
their Court of High Commission were relentlessly checked 
by the formidable Prohibition. Irritated by this constant 
impediment to his projects, the Archbishop of Canterbury 
(Bancroft) adopted the expedient of Evocation. He proposed 
to remove the cause from the tribunal of the King's Bench 
to the superior wjsdom of the King in person. Such a course 
was in perfect harmony with King James's views respecting 
both his official powers and hjs personal qualifications. Coke 
accot'dingly and the other judges were summoned before the 
Kiig to show cause why His Majesty should not withdraw 
such causes as he pleased fi·om the determination of the judges 

• 
* 3 Inst. 146. 



• 
THE ROYAL WILL. 

and determine them himself. With the omission of some 
references the following is Coke's report of t~is memorable 
interview:* " rrhe Archbishop said that it was clear in 
divinity that such authority belongs to the King by the 
Word of God in Scripttlre. 'l'o which it was answered hy 
me, in the prese~ce and with the clear consent of all the 
judges of Enghtnd and barons of the Exchequer, that tlete 
King in his own person cannot adjudge any case either 
criminal as treason felony etc., or betwixt party and party, 
coucerning hi::; inheritance chattels or goods etc., but this 
ought to be determined and adjudged in some court of 
justice according to the law and custom of England ; and 
alwftys judgments are given 'tdeo C01'U3identt'urr& est pm· 
C'Ull'iam•, so that the court gives the judgment : and the 
King hath his court viz.- in the Upper House of J?ttrlia-

• mont, in the w1Lich he•with his Lords is the supreme judge 
over all other judges ; for if error be in the Oomrnon Pleas 
th:1t may be reversed in the King's Bench, and if the Court 
of King's Bench err,.t1mt rnay be reversed in the Upper 
House of Parliament by the King with the assent of the 
lords spiritual and temporal without the Commons ; and 
in this respect the Kii1g iH called the Chief Justice (20 H. 
vii. 7 A) hy Brndnell ; a.nd it ~tppcars in om books that the 
.King may sit in the Star Chamber, but this was to consult 
with the justices upon cet·tain questions proposed to them 
and not in judicio. So in the King's Bench he may sit but 
the court gives the judgment, and it is commonly said in 
our books that the King is always present in court in the 
judgment of law, and upoi1 this he cannot be non-suit ; but 
the judgments are always given per curiam and the judges 
are sworn to execute justice according to law and.the 
custom of England. And it appears by the Act of Parlia-

• 

* 12 Rep. 64. 
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ment of 2 Ed. III. cap. 9, 2 Ed. III. cap. 1, that neither by the 
grea.t seal nor by the little seal justice should be delayed : 
ergo, the Ki.;g cannot take any cause out of any of his 
courts and give judgment upon it himself; but in his own 
cause h~ may stay it as it doth appear 11 H. 4, 8. And the 
judges informed the King that no King ~ter the Conquest 
~sume<i to himself to give any judgment in any court what
soever which concerned the administration of justice within 
this realm, but these were solely determined in the courts 
of justice; and the King cannot arrest any man, as the book 
is in 1 H. 7, 4, for the party cannot have remedy given 
against the King; so if the King give any judgment what 
remedy can the party have ? Vide 39 Ed. III. 14, one who had 
a judgment reversed before the Council of State ; it was held 
utt~ly void for that it was not a place where judgment may 
be reversed. Viele 1 H. 7, 4, Hussey.Chief Justice who was • 
attorney to Edward the Fourth reports that Sir John Mark
ham Chief Justice said to Kin.g Edward the Fourth that the 
King cannot arrest a man for suspici~n of treason or felony, 

·as other of his lieges may ; for that if it be a wrong to the ... 
party grieved he can have no remedy : and it was greatly 
marvelled that the Archbishop durst inform the King that 
such absolute power and authority as is aforesaid belonged 
to the King by the word of God. Then the King said 
that he thought the law was founded upon reason, and 
that he and others had reason as well as the judges : to 
which it was answered by me that true it was that God 
had endowed His Maje.;ty with excellent science and great 
endowments of nature, but His Majesty was not learned in 
the laws of hiR realm of England, and causes which con
cerned the life or inheritance or goods or fortunes of his 
subjects are not to be decided by natural reason but by the 
artificial reason and judgment of the law, which law is an 
art. which requires long study and experience before that a 
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mn,n can attain to the cognizance of it, and that the law 
was the golden met-wand a.nd measure to try the causes of 
the subjects and which protected His Majesty in safety and 
peace: with which the King was greatly offended and said 
that then he should be under the law, which was treason to • 
affirm, as he said,. to which I said that BractOn saith' Quod 
'rex non debet esse s11ub hartLine sed sub Deo et lege.' "• • 

§ 4. In the judicial expression of the Royal will there is 
yet a further limitation. The rule that the will of the 
King is expressed by tho mouth of his judges does not 
authori;,.c the King to hear and determine cases by any 
persons appointed for that purpose and acting in a.ny 
manner. The structure of the Crown's judicin,l organs is as 
precisely settled as the mode of exercising this funol!ion. 
All judicial ~roceeding~ must be before the Royal courts as 
they are known to the law. But "ancient courts ought to 
be exercit:~ed according to t~ ancient and right institu
tions."* These courts must therefore be constituted, and 

• must proceed, in the manner which the law recognizes, and 
not otherwise. Accordingly the Crown cannot, of itself a.nd 
without the sanction of a statute, create any new court, 
or change the jurisdiction or the procedure of any existing 
court, or alter the number of judges in any such court 
or the mode of their appointment, or the tenure of their 
office. The Chancellor for example is appointed by the 
delivery to him by the King of the great seal and holds ~s 
office during pleasure. But if the custody of the great 
seal be granted by letters patent for life, as it was to 
Cardinal Wolsey, the grant will be void, because "an ancient 
office must be granted as hath been accustomed." Thus 
the discretion of the Crown is limited either by the Common 

* 4 I nst. 125. t 4 Inst. 87. 
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Law in the case of courts of immemorial antiquity, or in the 
case of courts of recent origin by the Act of Parliament .. 
under ~ich they are established. This principle, so far as 
regards criminal cases, is contained in the declaration of 
Magna Qharta by which the King binds himself not to take 
proceedings against any person except by•the judgment of 
h!s pee~ or the law of the land. It has been contended 
that these words require not only that the courts which 
try the King's cases should proceed according to the lex 
terrw but that they should be such as that law recognizes.* 
This construction finds some support in the act which 
reversed the attainder of the Earl of Lancaster.t That 
nobleman was in the reign of Edward the Second brought 
before a sort of court martial appointed by the King 
for ~he purpose; was tried in a summary way; and 
was executed. His attainder was iUbsequent1y reversed; 
and the ground of this reversal was that, in a time of 
profound peace when the 1113nal courts were open and 
ready to adrninister justice, the ~arl had been tried 
and convicted by an irregular tribunal. Various complaintR 
founded on thiR principle were made by the Commons 
against the extension of the Chancellor's jurisdiction before 
the place ofthe Court of Chancery amongst the prescriptive 
courts of the realm was fully acknowledged. The Petition 
of Right also condemns in emphatic terms the conviction of 
offenders by martial law before special commissions "when 
and where if by the laws and statutes of the land they had 
deserved death by the same laws and statutes also they 
might and by no other ought to have been judged and 
executed." 

The application 
cases is shown in a 

of the same principles to civil 
case decided in the reign of Queen 

• 

* Sullivan's Lectures, 411. t See 2 Inst. 48. 
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Elizabeth. This case and some others, " which" says Sir 
Edward Coke,* "upon so great and mature deliberation have 

• • been reRolved by the judges of the realm and whereunto we 
were privy and well acquainted with, we have thought good 
to report and publish for the better direction in liJ(e cases 
hereafter." " In 1 premunire between John l!'orest plaintiff 
and I. M. H. W. and other8 defendants, it was reselved ~y 
Sir Christopher Wray Chief Justice and the Court of Kings 
Bench that the Queen could not raise a Court of Equity by 
her lettcrf:l patent, and that there could be no Court of 
Equity but by Act of Pa,rliamont, or by prescription time 
out of the mind of man. But the Queen might gntnt powers 
tenen:, ]Jl<wito, or C071/U8ctns cle plea, for all inust judge 
according to one ordinary rule of the Common Law; but 
otherwise it is of proceedings extraordinary withou~ any 
settled rule.~ Upon this principle, when a High Commission 
war; issued by James the First for the trittl of ecclesiastical 
offences, Coke and several otoor judges though named in the 
commission refused ~ sit under its authority. On the 
first meeting of the commissioners the Primate showed great 
anxiety to proceed with business, and produced, as a proof 
at once of tho necessity for tho court and as a subject for 
its speedy action, a notorious blasphemer. Coke however 
insisted that they should first understand the nature of the 
authority upon which they were invited to proceed'; and at 
length the commission was, at his instance and with great 
reluctance on the part of the Primate, solemnly read. It 
" contained three great skins of parchment and contained 
divers points against the laws and statutes of England ; and 
when this was read, all the judges rejoiced that they did 
not sit by force of it."t 

* 4 Inst. 87. t 12 Rep. 88. 
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§ 5. For the due exercise of the great prerogative of which 
they are thus the guardians, the judges are surrounded with 

' .. 
various securities. The first of these relates to their qualifi-
cation. The judges must be member~ of the legal prciession. 
The Cmpmon Law judges must be called to the degree of 
sergeant-at-law,* a condition which insurt!l to the judge the 
vtginti annoru,m lucubrcdiones that the dictum of Fortescue 
requires. For the judicial offices of statutory origin the 
Acts of Parliament under which they are respectively 
created usually specify some minimum amount of forensic 
standing. When the judge assumes his functions, his 
decisions are limited either by the statutes which he ad
ministers or by the Common Law as enunciated and 
explained in the decisions of his predecessors. His _judg
ments after full argument upon both sides are pronounced . . 
openly and m the face of the world.; for, as Lord Coke ob-
serves,-!" the judges are not judges of chambers but of 
courts. Thus both the inestil'tlable advantage of publicity 
is secured, and the unseen but m<¥'t potent influence of 
professional habits and of professional criticism controls 
every judicial word and act. If from any cause whether 
wilful or involuntary there be any failure of right, the 
party aggrieved has an appeal through a series of tribunals 
until the final judgment of the King in his High Court of 
Parliament, or as the case may be in his Privy Council, 
confirms or reverses the decision of his judges. 

But ai~i.c;:;g~ these arrangements are sufficient for 
securing a due administration oi j u:;~i.:;;; ~~ ='--:atters of 
judicial right, there are cases in which something more is 
required. I do not now refer either to the intimidation 
from turbulent chie£q of 'thich our early history and our 

* Fortescue, De Laud., 191, and see Foss's Jttd,qes, viii. 200. 
t 2 Inst. 103. 
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laws afford examples, or to the contemptuous disregard for 
law which soine governments even at the pres~nt day do not 
scruple to show. The former case is merely that of a weak 
executive ; the latter, of a dangerous one. But apart from any 
direct tendency towards either anarchy or despotism, i"t.has been 
found that Royal tavour or Royal smiles will s;metiines cause 
the oracles of the law to return false and flattering r&ponse'k 
The lines which separate the judiciary from the executive 
become indistinct; and tho bench tends to degenerate into 
the mere registry of the palace. These interferences of the 
executive with the ordinary course of justice. are of no 
infrequent occurrence in history. During the l:1ter Roman 
Republic public men used to send letters to the judges in 
any important case in which they were interested. This 
was one of .the vicious pra.ctices which Pompeius vlinly 
sought to ref(mn in a l~tw which he rendexed memorable by 
his own Rpoody fLnd conspicuous broach of its provisions.* In 
France, nearly at the R<1rne ti11le as that in which the English 
statutes on the same .subject wore passed, an ordinance of 
Charles the Fifth directs the Parliament of Paris to pay no 
regard to any letters under. his seal suspending the course of 
legal proredure, but to consider them as surreptitiously 
obtn.inod.t A similar law but of an earlier date is fotind 
mnong the statutes of Scotland.t 

In English law various provisions have been made 
to guard against this evil. Of these there are four 
which require special notice. The first is the prohibi
tion of the interference of the Crown under any of 
its seals with the due course of justice. The second 
is the oath of the judges as settled by statute. The third is 
the permanence given to the t€lilure and the salaries of the 

* Merivale, Hist. of the Romans, ii. 47, 40. 
t Hallam, ]J.. A. iii. 151 n. t Barrington's Anc. Stat. 263. 



• 
ITS LEGAL EXPRESSION IN JUDICATURE. 79 

judges by the Act of Settlement. The fourth is the am(:lnd
ment of thes~ provisions of the Act of Settlement at the 
<Jommencement o:( the reign of George III. An act of the 
second year of Edward III.* directs that it shall not be com
manded. by the great seal nor the little seal to disturb or 

• • delay common right : and though such commandment do 
c~me, the justices shall not therefor leave to do right on 
any point. On this statute a writt was framed directed to 
the judges and commanding them on no account to regard 
such irregular mandates. In the following reign, in conse
quence of the misconduct of Richard II., another statutet 
was passed which provided that neither letters of the King's 
signet nor of the privy seal should thenceforth be sent in 
disturbance of the law. In the reign of Edward III. several 
othet attempts§ were made to secure the better adminil:ltra-. . 
tion of justice. Among them waso the re~ulation of the 
judicial oath. II It was provided that the judges shall swear 
that they will not receive any<tfee or present except meat or 
drink of very small value ; that they will not take robes 
from any one except the King or give counsel when the 
King is party and further that they will not regard any 
letter or message from the Kin; with relation to any point 
depending before them. But even when its direct interfer
ence was prohibited, the influence of the executive was 
sensibly felt. Where coercion could not be applied, per
suasion might prevail. The King could not indeed control 
his judges' decisions ; but .he might, like James the Second, 
take care to have all his judges of his own mind. The 
troublesome judge might be superseded. The compliant 
judge might be rewarded. Promotion or an increased salary 
often induces men to see a question in a different aspect from 

* 2 Ed. III. c. 8. t 4 Inst. 68. 
§ See Barrington's Anc. Stat. 261, 263. 

t 11 R. II. c. 10. 
II 18 Ed. III. c. 4. 
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that 111 which they would otherwise ·regard it. Although 
the barons of the Exchequer usually held offi<;il during good 
behaviour, and although examples of a sim)lar tenure among 
the justices of either bench were not rare, the judges were · 
genendly appointed during pleasure. Under tbe fiscal 

• • system which then existed, their salaries were paid directly 
by the King out of the Royal revenue and were M couree , 
dependent upon his discretion. In these circumstances the 
conflict between duty and interest was sometimes such as 
men should not be required to endure. Seveml attempts 
were made to correct this mischie£ In 1640 the Lords 
passed a resolution to which the King assented that the 
judges should hold office during good behaviour. After the 
Restoration while Lord Clarendon was in power the patents 
were made OJit in this form ; but after his fall the ap~oint~ 
ments were made duril'lg pleasure. In 1680 the House of 
Commons resolved that a bill should be brought in to secure 
the tenure of the judges. At~he. time of the Restoration it 
was one of the refornlf:l recommended by the. Committee of 
the Convention Parliament over which Lord Somers pre
sided ; but in the pressur~ of other more urgent matters it 
was postponed to a more convenient season. ·In 1693. a bill 
passed both Houses which proposed to give to each judge a 
salary of £1,000 payable out of the Civil List. But King 
William thought that Parliament if it wished to be liberal 
should not be so at his expense, and refused hi~ assent. At 
length however a clause was inserted in the Act of Settle~ 
ment directing that the salaries of the judges should be 
fixed and ascertained and determining their tenure. But it 
was held that the death of the reigning King vacated all 
his commissions. Although the accuracy of this opinion has 
been disputed,* action was taken upo"n it, untjl after the 

• 

* Lord Campbell's Chancellors, ch. 137. 
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accession of George the Third. One of the first public 
measures of ijlat King, and for which, useful though it was, 
he has received more than his fair share of praise, was to 
recommend to Parliament the removal of this limitation. 
His suggestion was adopted,* and at the same time an 

• • 
improvement of much greater practical value was effected. 
Although the Act of Settlement had directed that the 
salaries of the judges should be fixed and ascertained, it 
contained no precise enactment for the purpose. This 
defect was remedied by the Act of George the Third. The 
amount of salary attached to each office was specified, and 
the sum was made a permanent charge on the civil list. 
Thus the independence of the Bench was secured as far as 
law can secure it; and the strong public opinion which the 
law1:tas rendered habitual is perhaps the best .,osHible safe
guard for the efficiency of this portion of our ip.stitutions. 

§ 6. The provisions of the Act of Settlement and of the Act 
. of George the Third, which determioo the tenure by which 

the judges hold their office, have never been the subject of 
judicial interpretation. Few of our historians or juridical 
writers have noticed the peculiarity of this tenure. They 
content themselves with remarking that the judges have been 
rendered independent, and cite the terms of the Acts withoP:, 
observing that any question has been raised concerning the 
precise meaning of these terms. There is not indeed any 
real difficulty in the case. But popular opinion seems to 
hold that the judges are amenable for their conduct to 
Parliament only. Some loose expressions in English writers 
appear to countenance this opinion ; and it has recently been 
expressly maintain\)d by an American writer of repute.t 

>~~ 1 Geo. III. c. 23. 
t"' See Curtis's Hist01·y of the Constitution of the United States, ii. 69. 
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The question therefore is not undeserving of careful con
sideration. • 

By the Act of Settlement the judges' co:mrnissions are 
issued q'LLam diu se bene gesser'int. The legal effect* of 
such a grant is the creation of an· estate for lifo in 1J.1e office, 

• • conditional upon the good behaviour therein of tho grantee. 
Such an estate, like any other conditional estate~ may flo 
forfeited by a, breach of tho condition annexed to it, that is 
to say in thiil case by misbehaviour. Behaviour means 
behaviour iu the grantee's official capacity.t Misbehaviour 
includes Loth tho uhuf:lo of oflico, that is to say the improper 
perfornmnce of official duticB, and in tho caf:le of judicial and 
public offices wilful neglect or non-attendance.! Misbehaviour 
also includeR a conviction for any infamous offence by which, 
although it. be not connected with the duties of his tffice, 
the offender i~ rendered unfit to exorcise any oflico or public 
f'ra.nchi.so.§ Iu tho ca.so of ofHcia1 misconduct the decision of' , ' 

the question wl1ethor there l:te misbehaviour rests with the 
grani.or, subject of cou;r·se to any subsequent proceedings on 
tho part of tho amoved officer. In the mtse of misconduct 
outsiue the duties of his oH:ice, the misbehaviour must be 
established by a previous conviction by a jury according to 
law.ll Where tho office is granted for life by letters 
pa.tcnt, the forfeiture must be enforced by sc,ir·e faC'ias.'~T 
'I'hoso principles apply to all offices, whether judicial 
or mimsterial, held during good behaviour. But the 
tenure of the judicial office has two pecnliaritif3S. It is not 
determined, as all other offices granted by the Crown are 
determined, by the death of tho reigning sovereign. It is 
determinable upon an address to the Crown by both Houses 
of Parliament. The presentation of such an address is an 

* Co. Litt, 42a. l 4 Inst. 117. t 9 Reports, 50. 
§ Rex v. Richardson, 1 Burrow, 539. II Ib: ~~ Oo'/lt. D'ig. Office 2~ K. ii. 
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event upon which the estate in his office of· the judge in 
respect of whom the address is presented may be defeated. 
The Crown ~ not bound to act upon that address ; but if it 
think fit so to do, it is thereby empowered, notwithstanding 
that th~ judge has a freehold estate in his office from which 
he can otherwise be removed only for mi~conduct, to amove 
-..h~ judge without any further enquiry or without any other 
cause a~o1signed than the request of the two Houses. 

It is however contended that the proviso in the Act of 
Settlement does not contain a power to limit the tenure, but 
describes the process by which the breach of the condition is 
to be ascertained. In this view the misbehaviour is 
established not by the ordinary legal proceedings, but by the 
vote of both Houses of Parliament. This construction is 
supflorted on the grounds that it is necessary to render the 
proviso consistent with the body of the se~tion, since a 
power of discretionary removal is repugnant to the tenure of 
good behaviour, and that sucht a power is inconsistent witl'f 
the avowed policy of the law, the iiJ.dependence namely of 
the judicial office. To these arguments it may be replied that 
the supposed repugnancy does not exist. The estate in the 
office, whether the proviso be present or absent, is still a 
conditional estate for life. The only difference which the 
proviso makes is that a new condition by which that estate 
may be defeated is introduced. But a condition which 
renders an estate otherwise clearly defined dependent upon 
the consent of a third party is not repugnant to the grant. 
" If a lease be made on condition that if a Rtranger dislike it 
or be discontended with it the lease shall be void, this is a 
good condition."* But this case is much stronger, for it is 
the reservation by the grantor of a power of revocation in 
certain contingencies. The proposed construction is also 

• 

* Sh(i.phard's 'I'oucllstone, 129. 
G 2 
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open to tho o~joction that it attributes to the two Houses of 
Parliament judicial functions. The question w»ether certain 
f:wts amount to legal misconduct is a que::ltion of law, and 
must be judicially decided. If the proviso rehttc merely to 
the process of ascertaining misconduct, the actior1. of the 
Crown upon the address of the two Houses can ~mly be lawful 
when misconduct exists. But such a proceeding ts not !1, 

legislative act; and tho mere resolutions of either House or 
of both Houses arc not binding upon or even noticeable by 
the courts ; nor docs tho Act contain any words to render 
tho decision of the How.;es final, or to oust the courts fi·om 
their jurisdiction. Consequently the question of misconduct 
would still rcmnin for judicial determination. 'fltus the two 
Houses of Parliament might pronounce a judge guilty of 
misconduct, ~nd might by address obtain his removal; ~1ile 
a court might hold that the alleged act did not amount to 
~is1ehaviour in contemplation of law, and that the amotion 
~as uujust. It is contend.ed•thnt the power of amotion is 
inconsistent with that•indopendence of the judges which it 
is tho main object of the clause to secure. If it wore so, the 
iuconsistoncy would have bcou a reason why the proviso 
shoulJ !mve been omit.t.Nt 'l'he object of the cla,use was 
undouModly to prevent that undue interference by the Crown 
with the judges in the exorcise of their judicial functions 
which was one of the most prominent grievances in the time 
of the Stuarts. This object however was not effected by 
taking away from the judges the ordinary protection of the 
courts. If no other object were sought in the English 
enactments save the complete independence of the judges, 
as was the case in the formation of the Constitution of the 
United States, the proviso would have been omitted in the 
one case as it has been in the other. The judges would have . -
held their office simply during good behaviour ; and no 
necessity would have arisen for the anomalous interference 
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of Parliament. The intention however of this proviso admits 
of a distinct ~planation. If it were necessary to guard the 
judgesfrom the terrors ofthe Crown, it was equally necessary 
to secure them from its seductions. The reigns of the Stuart 
Kings ~tbounc!ed in precedents of the re.moval of upright 
judges ; but they were not less significant as to the mainte
nance of dishonest or to the influencing of weak ones. The 
distrust of the judiciary which was thus generated seems to 
have long remained in the English mind. Even at the close 
of the last century writers of repute used langu:tge in relation 
to the Bench which would now be rightly and unanimously 
reprobated. But in any circumstances and on general 
principles the tendencies of the Bench are such as to 
call for unceasing vigilance from the representatives of the 
peoPle. The hope of promotion, the zeal of fo:.mer political 
connections, the flatteries of a court, the prejudices of their 
time of life towards authority, and the prejudices at least • 
some instances of their profes~ion towards prerogative, tend . 
to incline the judges towards the support of the government 
and the maintenance in their unaltered condition of existing 
institutions. In addition to these considerations it was 
obvious that cases might arise in which the continuance in 
office of a judge, even though his conduct in the actual 
exercise of his office could not be impugned, might yet be 
highly inexpedient. It was then in the interest of the 
people both that the discretion of the Crown was restrained, 
and that the modification of the tenure which the proviso 
contains was added. The grievance which experience had 
indicated was the removal of judges for political reasons ~~t 
the mere will of the executive. 'l'he remedy that was 
applied was designed to correct this grievance, but not to go 
further. It was not inten<jed to abolish, but only to regulate, 
the power of removing unfit judges who were notill conducted. 
Much less was it tho intention of Parliament to abandon 
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any portion of that salutary control over every department 
of the Rtate which the Constitution confers upo~t, and which 
after centuries of struggles had at length, at tho very time 
in which this tenure of the judgeH was settled, been defi
nitely eRtabli!'!hed .. While therefore P~1rliamenJ; rota:i'ned the 
power of punishing by i\npoachment a~ corrupt judge, it 

• • reserved the power of procuring by AddreRs the removal of 
an improper judge. Without this reservation the control 
of tho judgeR· would have passed altogether from 
Pnl'1iamcnt. Y ct tho pntctica,l importance of that con
t;rol, even tJwugh it h1ts never huon actually exercised in 
the United Kingdom, is r:;trongly felt. "I would," says 
Mr. Hallam,* "by no means be misinterpreted as if the 
gonoml conduct of our courts of justice Rince the Revolution • and cspociaUy in later times, which in most respects have 
boon the best times, wore not deserving of that credit which 

• hns usually g<tined, but po~sibly it may have been more 
guided and kept straight th:w some a,re willing to acknow
ledge hy the spirit of o"bservtttion and censure which modifies 
and controh; our whole government." 

Some confirrnatioll of this view may be obtained from the 
UonRtitutionoftho United Stn,tes. In that country the Supremo 
Court iH ro<tnirod to doeide iinn.lly between tho rights and 
powers of tho Fodera,! government and the rights and powers 
of the separate States. It was foreseen that this duty would 
involve the decision of questions in which whole classes 
of States might luwe tho deepest interest, and in which the 
representatives of the SttLtes in the national legislature were 
likely to feel as warmly as their constituents.t In these 
circumstances the independence of the judges upon the 
legislature was not less important" than their independence 
upon the executive. Accordingly the power of removal 

il Const. Iliot. iii. 193. f Ctntis's Hist. of Canst. of United States, ii. 74. 
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upon Address was deliberately omitted, and the judges hold 
during good behaviour without any other condition. Thus 
when it was• desired that the judges should be independent 
both of legislative and executive control, that object was 
accomplished by giving them a freehold estate in their 
office accordil'tg to the ordinary rule of law. When the 
~bject was to render the judge independent on the Crown 
but not on the legislature, the object was attained by reserv
ing in the grant of the estate for life a power of revoca
tion upon a parliamentary address. In neither case was it 
necessary to convert the legislature into a tribunal for 
determining freehold rights. When legislative interference 
was inexpedient, the power of the legislature to interfere 
was taken away. When such interference was considered 
to lle desirable, the power was given without any limitation 
npon the discretion of Parliament in tenderi'hg its advice 
and without any obligation upon the Crown to accept it . 

• 
§ 7. "The King* willeth and con~mandeth that the peace 

of Holy Church and of the land be well kept and main
tained in all points, and that common right be done to all 
as well poor as rich without regard to persons." This great 
canon of law was, as Lord Coke observes,t an ancient ma,xim 
of the Common Law and was affirmed in the laws of our 
Saxon ancestors. Its renewed assertion was one of the 
earliest actions and its enforcement was the constant care of 
the great Plantagenet King whose statute I have cited. 
Under the system that he established, and with the various 
improvements that it received under his successors, the 
administration of British law is such as may well call forth 
an honest pride. Our noble isonomia, the absence of any 
privileged class (for our peerage with its few and inoffensive 

* 3 Edw. I. Statute of Westminstey the PiTst. t 2 Inst. 159, 
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privileges, limited to the holders of the title for the time being, 
scarcely forms an exception) and the equal rights which are 
the birthright of every subject of our Queen have been the 
theme of just and frequent eulogy. But not le'ss deserving 
of admiration is both that steady resolution witl~ which 
this ideal equality is practically maintained, fl,nd the readi
ness with which the higheRt of the realm in his coatentimt 
with the lowest submits to the undisputed supremacy of the 
l:tw, It was no idle boast of Lord Chatham that although the 
wind might whistle around the poor man's straw-built hut, 
although tho rain might enter it, the King could not. Lord 
Coke* ha.s preserved a romarka.ble indenture which shows 
that Henry the Eighth, before he could erect a chase and 
forest round his palace at Hampton Court, w:ts obliged to 
obtain the consent of the freeholders and copyholtl.ers 
affected by hfs project ; and yet, a.s I ... ord Coke significantly 
obsorves, "King Henry the Eighth did stand upon his prc
~ga,tivo as much as any Kin8' of England ever di(l." The 
very occasion on which. Lord Chatham spoke the words that 
have been now cited is a memorable instance of the sub
miHsion of might to right. It was on the question of 
general wttrrants, when a jom·n~ymn,n printer sued and 
obtained hon,vy damages from a Secretary of State for an 
act whi.ch had at least the sanction of long official custom. 
Only a few years before this event two striking ca,ses 
occurred in which men of humble position successfully vin
dicated their rights against Princes of the blood.t The 
Princess Amelia was convicted of a nuisance in stopping up 
a footpath in Richmond Park. The Prince of Wales, the 
father of George ·the Third, was compelled to close a door 
which he had opened from his residence Leicester House 
through the premises of a poulterer. Nor a,re the roost 

• 

;&o 4 ln.!t, 301. 't Earl Russell's Eng. Govt. 314 (1st Ed;), 
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exalted personages reluctant to claim the protection of the 
law. De Lo~w,* who dwells with a sort of despairing 
a.dmiration upon this part of our political system, mentions 
his astonishment at seeing shortly after he came to England 
a board ~n an endosed place in Windsor Park threatening 
trespassers in the familiar terms with all the terrors of the 
Ia-.v. Irt our own time we have witnessed a still more 
striking case of the same class. Some years ago a daring 
piracy was committed of certain drawings made for their 
private use by Her Majesty and the late Prince Consort. The 
provocation was great ; the offender was a man of no mark; 
the injured persons were the highest in the realm. But 
no summary method of redress was attempted ; and the 
husband of the Queen applied for and obtained an injunc,. 
tionf-in the same manner as any ordinary subject might 
have done. Nor is it the least remarkable circt~mstance in 
these eases that they excite no further remark than any 
other action of the same personages might do. The deci-"" 
sions of the judges upon them are noJ; regarded as models 
of heroic virtue, nor is the submission of the illustrious 
defendants or the forbearance of the still more illustrious 
plaintiff considered a proof of Royal condescension and rare 
magnanimity. All such cases are taken as matters of course, 
and as the usual and natural state of things. The habit of 
justice is completely formed in the nation ; and those actions 
which excite in our foreign visitors enthusiastic admiration 
appear to us too simple to attract greater attention than 
that which we give to the usual gossip of the Court or to 
any ordinary topic of the day. 

* 2 Stephen's De Lolme, 926, 970, n. 
t P1·ince Albert v. Strange: 1 McNaghten and Gordon, 25 . 
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CHAPTER IV. • 

'l'IIE J. .. lWAI" BXPHESSION OF THR lWYAL WH,L IN 

ADMINIS'l'l:tA'l'ION. 

• 

§ I. 'l'ho conduct of the executive government, no less 
than the administration of justice or the busin~s of 
legislation, •exhibits the peculiar character of our Constitu
tion. We may trace in it at the same time the monarchical 
spirit of our institutions, and the arrangements by which 

• the power of tho King is controlled. A direct authority 
for the principle botl: that all political action proceeds from 
tho King, and that such action must assume a prescribed 
and definite form, is found in a case determined in the reign 
of Queen Eiizaboth and known as Sir Walter Mildmay's 
case.:*· 'I'he circumstances were these. An information was 
pl'eferred by the Attorney-General against the executors of 
Sir Walter Mildmay as an accountant to the Queen. As to 
part of the sum claimed the jury found for the defendant ; 
but as to the larger part they returned a special verdict. 
They found that Sir Walter Mildmay was Chancellor of 
the Exchequer ; that the Lord Treasurer and the Sub
Treasurer had issued a warrant for the payment to Sir 
Walter Mildmay from the Queen's treasure of one hundred 
peullilf>- ~yearly fill' -his- diet; a11d:- foi'ty poU:flus-yeady-Tor-

* 11 Rep. 91 a. 
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his attendance in London during the vacation time, during 
the QueeH's ,.-Ieasure; that this additional payment was 
mnde in consideration of certain additional business and 
attendance with which Sir Walter Mildmay was charged ; 
that the ·Queen had issued a warrant under her . 
privy-seal to the Treasurer Chamberlaim; and Under-• . 
Treasurer authorising in effect the payment of money at 
their discretion for any services rendered to Her Majesty 
or costs incurred on her account ; that after the issue of this 
warrant the sums in question had been paid to Sir Walter 
Mildmay under the authority of the warrant of the Trea
surer and Under Treasurer "and if upon the whole matter 
the Court shall adjudge that the said Sir Walter Mildmay 
received the said money to render account to the Queen, . . 
then they found for the Queen ; and 1f not, for • the defend-
ants." 

On this case it was resolved: First "that no officer 
that the King has nor all ofthem together can ex officio 
issue or di~:>pose of the King's treasul'e, although it be for 
the honour or profit of the King himself: for it is true that 
it is for the honour and profit of the King that good service 
done to the King should be rewarded ; but it ought to be 
rewarded by the King himself, or by his warrant and by no 
other ; for the King's treasury (being the bond of peace, 
the preserver of the honour and safety of the realm, and the 
;;inews of war) is of so high estimation in law in respect 
of the necessity of it that the embezzling of txeasure-trove, 
alth~ugh it was not in the King's coffers, waB treason ; and 
treasure and other valuable chattels are so necessa,ry and 
incident to the Crown that in the King's case they shall go 
with the Crown to the successor, and not to the executors 
as in the case of common persons ; and therefore with-

• out the King's wan·ant no treasure shall be issued for 
any cause whatsoever by any officer ex officio." 
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Second, it was resolved that " every warrant of the Queen 
herself to issue her treasure is not sufficient; ~r the Queen's 
warrant by word of mouth, or what is more tho Queen's 
warrant in writing under her privy-signet is not sufficient 
to issue her treasure ; and that appears by a jud~ment in 
the Exchequer in Petelian's case* where such• warrant under 
the privy signet to issue the King's treasure was disallowed. 
And yet in some cases the law takes notice of the privy 
signet, and therefore if the King under his privy Frignet doth 
prohibit any to pass out of the realm, it is sufficient. But 
the warmnt which is sufficient in law to issue the King's 
treasure ought to be under the grm1t seal or privy seal." It 
was also resolved that, on the construction of the instrument, 
tho warrant under the privy seal did not include the case of 
the Chancellor of the Exehequor, but applied to inferior 
officers only; and thnt although Sir Wnlter had received the 
King's treasure to his own use, yet forasmuch as he received 
it without a lawful warmn~, he knowing that it was the 
King's treasure, the law makes a privity in the King's case 
ttnd therefore he may charge him as Ml; accountant. 

§ 2. This case then shows that every important aet of 
State must be done by the King. Such acts must indeed 
follow a prescribed form, but, still they are the King's acts. 
So essential is this sanction of the King that he cannot 
delegate his authority to issue any public command. He 
cannot, as notwithstanding some precedents to the contrary 
it seems to be now settled, dispense by any means or in any 
exigency with the use of the sign manual, or provide any 
substitute for it. If he be physically unable to write, pro
vision may be made for his infirmity by an Act of Parlia
ment but not otherwise. When during the illness of George 

• 

* HU. 1 Ed. IV. Rot. 14. 
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the Fourth Parliament* sanctioned the use of a stamp 
instead of thE~.sign manual, the most ample precautions were 
taken that the stamp should not be affixed to any imltru
ment except in the presence and in each case by the express 
command. of the King. In the preceding reign the neces
sity for the King's personal action was even still more 
fo!cibly s,1own. In lRll when George III. was struck with 
his last hopeless illness, certain sums had been duly appro
priated by Parliament for the military and naval services. 
But the King was incapable of signing any instrument, and 
the Regency Bill had not yet been passed. The usual war
rants therefore under the privy seal directing the issue of 
such moneys from the Exchequer could not be made. The 
Keeper of the privy seal was prepared to incur the responsi
bility•of issuing the seal without the Royal comn~ands. But 
it was necessary that the clerks of the privy seal should 
prepare the letters which were to pass under the privy seal ; 
and these officers thought that ~hey were precluded by their 
oaths of office from preparing in the .absence of any com
mand signified under the sign manual any such letters. In 
this emergency the Lords of the Treasury addressed war
rants to the Auditor of the Exchequer, directing him to draw 
on the Bank of England two orders for the amount of half 
a million of money each. Lord Grenville, who was then 
Auditor, desired to have the advice of the Attorney and 
Solicitor General. The opinion of these officers was that 
the warrants were not a sufficient authority for the Auditor. 
The Lords of the Treasury offered to assume the entire 
responsibility of the proceedings. Lord Grenville however 
pointed out that his responsibility could not be thus trans
ferred, and resolutely refused to draw the orders. Ulti
mately the money was obtained by means of a resolution of 

• 

* 11 Geo. IV. and Wru.. IV. c. 23. 
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both Houses of Parliament; but, notwithstanding the pressing 
necessity of the occasion, a protest against such an assump•. 
tion of the executive powers of the Crown was recorded in·· 
tne House of Lords by six Royal Dukes and :fifteen other 
Peers.* • • 

§ 3. "The King," says Lord Coke,t "being a body ~li
tique cannot command but by matter of record." Another 
great authority t assures us that the excellency of the 
Sovereign is so high in tho law that no freehold may be 
given to or derived from the Crown but by matter of 
record. Whichever of these reasons be correct, the actual 
fact is undisputed. We have seen that all commands 
relating to the administration of justice are e:){.pressod under 
the seal of .some court. For the transaction of non-j'!dicial 
business the Ja,w recognizes three seals of the King. 
Those :trc tho gron,t seal, the privy seal, and the signet. 
All Hoyal grants and patent~ must be made under these seals 
or some of them. Ench sonl is entrusted to its appropriate 
guardian, whoso duty is to examine every instrument to 
which it is proposed tlutt tho seal in his custody should be 
afiix:cd, and to inform the King of any ol:dection to its 
usc that he may observe. The clerks too whose duty is 
to prepare in their several offices the instrumont 
intended to be se:1led are, as the precedent of 1811 shows, 
bound to see that they do not prepare and deal with 
an illegal instrument. The number of persons indeed who 
are directly responsible for the issue of any grant of the 
Crown is considerable ; and the grant itself involves a 
highly elaborate process. Grants are now usually prepared 
by the law officers of the Crown. They then receive the 

• 
• ~.'lee May's Canst. Hist. i. 179, 180. t 2 Inst. 186. 
t Docto·r and Student, book i. chap. 8. 
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sign manual, and are countersigned by a Secretary of State 
or the Lords~j the Treasury according to the nature of the 
instrument. A warrant to pass the instrument under the 
great seal is next prepared under the sign manual counter
signed by a Secretary of State and sealed with the signet. 
This warrant i~ then sent to the Keeper of the privy seal 
bj whon! it is signed and sealed. From the Keeper of the 
privy seal it is sent to the Lord Chancellor, who is thereby 
authorized to issue letters patent under the great seal 
according to the tenor of the warrant. Thus the signet 
authorizes the use of the privy seal; and the privy seal 
authorizes the use of the great seal. " Such was the 
wisdom of prudent antiquity, that whatsoever should passe 
the great seale should come through so many bands to the 
end ttat nothing should passe the great seal(\ that is so 
highly esteemed and accounted of in law, that was against 
law or inconvenient ; or that anything should passe from 
the king any wayes which he ~ntended not, by any undue 
or surreptitious warrants."* There arl!l some cases in which 
the great seal is affixed to instruments by the authority of 
the sign manual alone, countersigned by a Secretary of 
State. Sometimes too, especially in affairs telating to the 
army and the navy, the Royal will is expressed through 
other agencies. These variations however are merely 
matters of administrative form, and do not affect the prin
ciple under consideration. There is no case other than 
those I am about to mention where the King acts without 
the intervention of some officer, whose assistance is essential 
to the validity o.f the act and is rendered at his own peril. 

§ 4. There are however certain cases, and these too of no 
common magnitude, which form exceptions to the foregoing 

• 2 I n$t. 556. 
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rule. In these cases the King. does not necessarily 
require either the assistance or the advice ~f any officer. 
He acts in person, and does not merely co~mand actions. · 
The first of these cases is the prorogation or the dissolution 
of Parliament. Parliament is convened by writs lil.nder the 
great seal issued, as they always set forth, by the advice of 
the Privy Council; but it may be terminated by•the mtre 
oral announcement of the King himsel£ This mode of dis
mission is usually adopted for prorogation unless it be per
sonally inconvenient to Her Majesty to attend. A dissolu
tion is now seldom announced in this way, but the power 
so to dissolve Parliament does not admit of doubt. In like 
manner the Royal assent may be given to, or withheld from, 
any bill without the interference, and without the respon
sibility, of ~my officer. The Clerk of the Parliament rndeed 
announces in a set form to the Parliament the Royal pleasure 
with respect to every bill that is presented for assent ; but 
even if that officer were to ~efuse to notify in any ca&e tho 
Royal disapprobation~ the bill in respect to which he ventured 
upon such a course would still fail to become law. Unless 
in the case of a ministerial bill, there does not seem any 
ground for the interference with the exercise of this prerog
ative even of the ministry. If for example George the 
Third had at once refused his assent to Bentham's Panopti
con bill, instead of withholding hi.s sanction from the steps 
necessary to bring it into operation, Mr. Pitt would not have 
been bound to resign, or would not even have been justi
fied in tendering his resignation. The matter rests with 
the King and his Parliament. He cannot legislate without 
its advice, but he is not compelled to legislate at all. He 
can himself intimate his disinclination to accept their 
advice ; and the law does not require him in forming his 
re~()ltlti()n _on tl!El Eubj£ct,to eon;u!t with-any-other p-erson~ · 

Another example of the same kind may be found in the 
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appointment of some of the higher officers of state. 
The Lord Ch~ncellor and the Secretaries of State and some 
other officers known to the Common Law are appointed by 
the mere delivery to them by the King of the seals or 
other sy~nbols of their respective offices. Privy councillors 
become such ir:r:mediately upon taking by direction of the 
Ktng tlte proper oaths. The dismission too of his 
servants may be effected by the King in a manner 
equally summary. It is difficult to see what direct control 
can in any of these cases be exercised upon the Royal will. 
How modern usage and the practice of what is known as 
Parliamentary Government have effectually prevented the 
occurrence of any such difficulty, we shall presently con
sider. But apart from all questions as to the prudence of 
such ! course, I am not aware of any legal pJtl)vision by 
which any criminal responsibility could be :fixed upon any 
person for any unlawful appointment to any of these 
offices, or by which any respoJsibility whether criminal or 
parliamentary could attach for any •indiscretion in the 
use of the prerogative either towards Parliament or 
in the dismission of ministers. 

Under our present system of constructing a Cabinet, 
no difficulty of this kind in relation to the appoint
ment of officers can practically occur. But, with the 
view of inclutling every act of State within the rule 
which requires for the validity of any such act the 
advice or the assistance of some subject, it has been 

·maintained that the retiring minister is responsible· for the 
selection of the next person whom the King consults. A 
similar explanation has been sought for the practically more 
important cases of a change of ministers or of a dissolution. 
It is said* that the minister who succeeds to office when his • 

* May's Cormt. Hist. i. 92, 95, 125. 
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predecessor lms retired in consequence of any dissol~tion is 
responsible for any exercise of the prerogati"-e, whether in 
dissolving parliament or otherwise, that has led to such 
retirement. This principle was strongly urged on the dis
mission of Lord Grenville's ministry in 1807, anlj in 1835 
was adopted iu his own case by Sir Robert 'Peel It is not 
however easy to understand the precise natur~ of tl'lis 
responsibility. No man can be criminally responsible for 
an act which he neither did, nor advised, and to which he 
was not in nny way privy. It can hardly be contended that 
any person would be liable to impeachment or a,ny other 
proceeding on tho solo ground that at his Sovereign's com
mand he had accepted office under the Crown, even although 
prior to his acceptance of such office the prerogative had been 
wrongly or.even criminally exercised. If the law ~re to 
cast upon any miniHtor an indefinite responsibility for all 
tho aets of t.lw Crown buforo his accession to office, from 
which resp<msibility lw eoul~l not by any act of his own be 
relieve<l, no ministrj' could he formed after the occurrence 
of nny douhLfnl exercise of the prerogative. But if criminal 
liahility be thus impm;sihle, the supposed responsibility of 
an incoming minister can only moan that, in c:wo of n differ
cnee between the Crown and Parliament respecting some 
exercise of tho prerogative, the acceptance of office by a 
minister in circurnc;tances unfavourable to the opinion of the 
Pa,rliament furnishes to Parliament a reasonable ground of 
objection to his appointment. If however there be a 
majority hostile to the minister, it is not necessary for Par
liament to assign any reason or to seek any excuse for 
advising the King to change his servants ; and if there be 
not such a hostile majority, the disapprobation by either 
House of the dissolution or oth~r exercise of the prerogative 
does not, even according to modern practice, involve the 
necessity of resignation. .. 



r 
ITS LEGAL EXPRESSION IN ADMINISTRATION. 99 

§ 5. Although the person of the King is at all times invio
late, the law~hows in matters of right no delicacy or respect 
towards his servants. Every officer is criminally responsible· 
for his conduct in the execution of his office. If contrary to 
his dut;t he do. or forbear from doing any act, he is guilty 
o! a misprision or contempt. If under colour of his office he 
attempt to commit any unlawful act, he is answerable for 
the consequences. If he proceed to perform his office under 
an insufficient or irregular command, his conduct is held to 
be unauthorised; and the apparent command so given to 
him furnishes him with no justification. These principles 
apply without distinction to every kind of officer. They 
relate alike to a bailiff or a private soldier, and to a Lord 
Chancellor or a Secretary of State. The law admits of no • excuse for the commission of any wrongful act.• No person 
is bound or even permitted to obey any unlawful command ; 
and every person when he inCJ-lrB any serious responsibility 
is presumed to satisfy himself as to tho authority under 
which he acts, If therefore a soldier,· even in obedience to 
his commander, fire upon any unofl:'ending crowd with fatal 
effect, he is guilty of murder. If an officer attempt to make 
an arrest under a general· warrant and be killed in the 
attempt, the homicide is justifiable. If a Lord Chancellor 
issue, as Lord Somers issued, under the great seal blank 
powers for negotiating a treaty, or if a Prime Minister nego
tiate, like Lord Danby, the payment of money by a foreign 
monarch in consideration of a certain exercise of the preroga
tive, or if an Ambassador withhold, as Lord Bristol wa;;; 
accused of withholding, information from his Royal master, 
he may be impeached for high crimes and misdemeanours. It 
is, as I have said, no justification for a wrongful act that it 
was committed by the dire<ition of another, even though that 
other_ may be a person whose lawful commands the wrong
doer is bound to obey. In ordinary cases of torts the 

H 2 
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servttnt continues personally lin,ble, although he merely · 
executed his master's directions. 'l'he privat._ soldier may 
be reduced to the hard necessity of choosing ~hether he will 
fire upon innocent men or, disobey the commands of his 
officer ; whether he will elect to be hanged f~r mure.er or to 
be shot for mutiny. In like manner the commands of the 
highest persouage in the .realm afford no excuse • for tlie 
brea.ch of tho royal laws. Bem pnJJc•ipit and leo:J PT'OJCip-it, 
as Lord Coke tellB us, arc all one ; and the mere perBonal · 
and unauthenticated expression of the Roy:tl will is never 
held Fmfficiont to dispense with its deliberate and offici:tl 
command. 'l'hougb tho King, s:tys I.ord Hale, iR not under 
the coercive power of the l!Lw, yet in many cases his com
mandR are under the directive })OWer of the law; which con-

. . 
sequcntly mttkes the act it8elf invalid if unlawful, and so 
renders the intJtrument of tho execution thereof obnoxious 
to the punishment of the Jnwt 

~ G. This principle, which isd~;e of'the hifl~~st im~~rtance 
in Constitutional l:tw, h:ts long been thoroughly cHtablislte<l. 
Like moRt of the other leading principles of our hw of politi
cal eorHlitionH, it did. not intnxhke into our legn.l system any 
startling novelty; lmt i.s mcmly tlw steady and conRiste.11t 
applieation of ~~ wider and more elementary principal of 
general law. "H is so natural, says Dr. Lieber,* to the 
Anglican tribe that few think of it as essentially importtmt 
to fi·eedom ; and it is of fmch vital importance that none who 
have studied the acts of government elsewhere can help 
recognising it as an essential element of civil liberty." It is 
then not unbecoming to consider some of the more remarkable 
instances in which this doctrine, so important in itself and so 
characteristic of our race, has been applied. It has indeed 

* Civ'il Libe?·ty, 91. 
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done good service in days when Constitutional principles 
were yet un~ttled. Familiar as . it now is to us, this doc
trine formerly sounded very harshly in Royal ears; and the 
resolute adherence of our ancestors to it deserves some grateful 
remem b.-ance. 

The leadi~g authority on the su~ject seems to be 
t~e fam~ms declaration of Sir John ·Markham to Edward 
the Fourth, that the King cannot in person arrest or imprison 
any man ; and that if one man arrest another without law
ful•warrant, though he make such arrest by the King's com
mand and in the King's presence, he sha1l not be excused, 
but shall be liable to an action for false imprisonment.* A 
remarkable discussion in which this principle was recognised 
took place in the reign of Elizabeth. It is usually known 
as C!avendish's case. The Qneen granted to )i[r. Richard 
Cavendish an office for issuing certain writs. But the 
right-!" of issuing these writs and of retaining the fees inci
dent thereto was vested in tr1e pi~othonota.ries and others 
who claimed it by freehold. The jndges of the Court of 
Common Pleas accordingly did not admit the grantee. 
After several directions had been to no purpose sent to 
them, the Queen sent a peremptory command under the 
sign manual, and the signet ; and> required an immediate 
anRwer. The judges still persisted in their refusal; and 
the Chancellor the Chief .Justice and the Master of the Rolls 
were appointed to hear the judges' reasons. The Queen's 
sergeant appeared for the Crown. In reply to his statement 
the judges confessed that they had not obeyed the letters of 
the Queen ; but said that this was no offence or contempt 
towards her Majesty because the command was against the 
law of the land, in which case they said no one is bound to 
obey such command; that thE\ Queen hero::elf waE sworn to 

• 

* 2 Inst. 186. t Anderson's Reports, 152. 
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keep the laws tts well as they ; and that they could not obey 
this connnand without rroina aaainst tho laws directly and 

....... 0 b • 

plainly, agninst their oaths and to the offence of God, her 
Majesty, the country and commonwealth in which they were 
born and live; so that if the fear of God were ~ne from 
them, yet the example of others and the •punishment of 
those who had formerly transgressed the Jaws woultl remittd 
them and keep thorn from rmch an offence. 'l'hen they cited 
the Spencer:>, and 'l'horpe a judge under Edward the Third, 
and precedents of Richard the Second'R time and of Empson, 
and Magn:t Charta and several statutes of Edward the Third 
and of Hiehanl the Second which show whnt ~1 crime it is 
for judges to infi-inge the lnws of the lnnd ; :1nd thus since 
the Queen and the judges were sworn to observe them, they 
said they would not act as was commanded in these l~tters . 

• 
All this, says the reporter (Sir J. Anderson) waR repmtted to 
her Ml\jeRty, for her good allowance of the said reasons and 
wlrich her Mn:jesty ns I hav~ hcnrd took well." And so no 
further proceedings were taken in behalf of Mr. Cavendish.* 

Another authority to the snme effect is the cnse of the 
impeachment in the reign of Charles the First of tho tlwn 
Attorney-General Herbcrt.·r This officer had. exhibited 
m·t.ieles of impottclmlen,$c to the Hom;c of Lords against the 
membor&·whom the King, with sueh disastrous consequences 
to himself, thereupon attmnptcd personally to :::trrest in their 
pl~tees in Pa,rlimnont. For his conduct iri this matter, the 
Attorney-Oenernl wns himself impeached hy the House of 
Commous. In his answer he nlleged that the King had per
sonally delivered to him tho articles of impeachment ready 

• In the following reign a more successful attempt was made upon the 
same offwe. The case (lh·ownlow v. JVIichell), on which Bacon delivered his 
famous argument on the w1·it "De !lege It~tcon.su,lto," was ultimately compro
mised. See Bacon's TV arks, ·vii. 683. 

+ 4 State T1"ials, 11!). 
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engrossed on parchment, and commanded l1 [m to proceed 
instantly to the House of Lords there to exhibit the articles 

• 
and to take the necessary steps for committing to prison the 
accused persons ; that he had neither furnished nor advised 
these ar~icles, nor knew anything of their truth ; but that 
he did not con(!eive there could be any offence in what was 
dt>ne by-him in obedience to His Majesty's commands. In 
confirmation of this statement the King sent a letter to the 
Lord Keeper to be read in the House, in which he expressly 
declared that the Attorney-GeReral was in no way concerned 
with the articles that he had been ordered to exhibit ; and 
that if he had refused obedience to the Royal commands "we 
would have questioned him for the breach of his oath's duty 
and trust." The Lords however regarded this letter ''as a 
prel~iting of their judgments," and without paying any 

• attention to it proceeded with the trial. The defendant was 
found guilty and was sentenced accordingly. 

Several similar cases have 'tlccurred in subsequent reigns, 
although from various causes none of them actually became the 
subjects of judicial decision. In 1679 the Earl of Danby* was 

'impeached for (among other things) having conducted a nego
tiation with the King of France for securing the neutrality of 
England in a war between France ~j,nd Holland in considera
tion of the sum of six million livres. Lord Danby replied 
that the letter in which this offer was contained was written 
by the King's command upon the subject of peace and war, 
"wherein his Majesty alone is sole judge and ought to be 
ob·eyed not only by any of his ministers of state but by all 
his subjects." This statement was confirmed by the letter 
itself, which had been laid before the House of Commons in 
support of the charge and was endorsed by the King 
with the wordR "This letter was writ by my order." 

• 

t 11 State-Trials, 627; ronst. Ilist. ii. 40\J. 
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In like manner the great Whig champion Lord Somer~:~* 
pleaded the King's command as a sufficient defence to 

• articles of impeachment for using the great seal in an 

improper manner and for affixing it to an objectionable 
treaty. A few ye~1rs afterwards tlie chief of th~ Tories, 
}farley Earl of Oxf(ml, when impeached for ~oncluding the 
] 1eace of Utroch t, had recourse to the same -awdo tlf 
ddtmeo.-)· Each party indeed in the state freely used against 
the assau ltR of its opponent~:; the o;hiold of tho Hoyal autho
riLy. Tho rtpplication of the true principle was probably 
obRcurod hy the active slmro which the King thou took in 
the buo;inm:N of administration nnd the ab.sonoe ofthosc rules 
which a,re now Jiuniliftr as to the exercise of the discretionary 
power of the Crown. But although Mr. Hallam~: seems to 
con::-<idcr "tho delicate <pwtltion of m.inisterial responsil'tility 
in mattm·:-; ~hero the ~:~overeign liar-; interposed by hi~:; own 
emnn1and" ar-; HJIHettJed in tl10 1·cign of Anne, there o:eems 
little doul,t that hotl1 then !tnd now and at all times the 
voice of the lnw utters on this subject. no uncertain smmd, 
nltbough in evil t.imci:l tlmt voice may have been silenced or 
diBI'egar!lcd. 

~ 7. A Kirnila.r rei:lpousibility attaches to those persons 
whose duty H is to counsel the King as to thoHe who 
execute hi~:; cormnandB. If any perHon advise tho King to do 
any illegal act, he is guilty of a misprision, no less than if he 
had assisted in the commio;sion of the act itself The evil 
counsellor needs not be concerned in the execution of his pro
ject. The advice and the execution arc two distinct offences, 
although both may be committed by the same pero;on. Nor 
does the legal effect of such counsel depend upon the 
official position of the counsellor. 'l'he offence is the same .. 

* 1-i State Trials, 267. "! 1.5 State Tri<!ls, 108!J. t Const. Ili.>t. iii. 232. 
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whether it be committed by a person who is or by. a person 
who is not connected with the business on which he is con
sulted. On ~orne occasions when the business is urgent and 
a meeting of the Cabinet cannot conveniently be procured, 
the practice is that some of the leading ministers meet and 

• 
afterconsultati~ncommunicate their opinions to Her Majesty. 
E.veryooo of t~e ministers who were present at such a meet
ing is equally responsible with the minister to whose .depart
ment the business belongs for the advice that they thus 
jointly tender.* There may perhaps be a practical difficulty 
in obtaining legal evidence of any criminal advice. In the 
Act of Settlement an attempt was made to obviate this diffi
culty by the provision that all matters of state should be 
debated in the Privy Council; and that their resolutions 
shou~ be signed by the councillors present. This clause 
however, along with several others of the sm~e Act, was 
repealed before it came into operation, and Mr. Hallam 
seems to think that legal ptoof has thus been rendered 
unattainable. In the case of any great officer of state the 
use of the seal of which he had the custody or his signature 
or counter-signature to any instrument in question would be 
evidence as well on a charge of ma':ladministration, as 
(though not conclusively) on a charge oftenderingeviladvice. 
In Herbert's case, although the impeachment contained 
articles for advi;:;ing and contriving as well as for exhibiting 
the offensive instrument, and although it was strongly 
urged that the acknowledged exhibition raised a legal pre
sumption of the prisoner's contrivance and itdvice, the Lords 
would not admit the argument and found him guilty of the 
exhibition only. But although in the case of offenders uncon
nected with the particular businesB the poBsession of suffi
cient evideilce may be difficult, it is not impossible. In the 

• 

*Per Lord J. Russell, 130 Hansard, 387. 
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impeachment of Lord Danby and afterwards of Lord Oxford 
for (amongst other charges) giving certain advice, although 
both these proceedings from other causes were ·unsuccessful, 
the Commons appear to have obtained from documents and the 
official acts of the prisoner ample evidence. It is probable
tlmtthe principal members of the ministry wol!ld be presumed 
to be cogniz:mt of the ac~s of the government, and that eaeh 
cabinet minister would be presumed to have either advised 
the Crown or nC(IUiosced in tho· advice given by his col
leagues at leaHt in all mtttters within his pm-ticulaa· depmt
mont and would not he pot'mittod to evade official knowledge 
of such matters. Such presumptions must necessarily arise 
from the invarialJlc practice in the administration of tho 
affairs of state which it would not be difllcult to prove.* 

• • 
~ 8. 'l'his principle of the personal responsibility of any 

oflil~er for his acts or his 11dvice depends for its successful 
operation upon 11nother pri1t'ciple not less characteristic of 
our country, and of which tho sad experience of less for~ 
tuna,te nations aUcsts the importt1>nce. The ofllcer is not 
only rcRpom;ihle for his ltcts, but he is responsible to the . 
ordi nm-y trihunalH. However disf~greNtblo or inconvenient 
an inquiry 1mty be to tho Government of the day, the whole 
force of tho Administration cannot either prevent an action 
from being commenced in the usual manner against any 
public ofllcer, or control in the slightest degree its course 
after its commencement. I have already mentioned the 
peremptory denial with which the judges met the claims of 
the Crown to withdraw from the ordinary tribunals any 
case that seemed to merit Royal attention. t The exorcise 

• Bowyer's Constitutional Law, 129; and see Cox's Inst·itutions, 244. 
t For an attempt to evoke causes befotl:l tho Chancellor by means of the 

writ de Rege incons1tlto and Bacon's object in advising this proceeding, sec 
Mr. Gardiner's }list. of J;Jnp. ii. 266. 
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ofthe so-called martial law unsupported by any statutable 
authority'wa~ one of the grievances with which the Petition 
of Rights dealt, and in after years was the point on which 
the judges of James the Second proved most refractory. 
The ca'le was far otherwise in France. The strange ex
pr~ssions la Justice administ?·ative et la garantie des 
f"nctio1taires, for which our language can with difficulty find 
an imperfect translation,* have been familiar in France as 
well under the old as under the new regime. The council 
of state and the inferior extraordinary jurisdictions that 
were from time to time created constantly encroached upon 
the jurisdiction of the original court~. The rule was at 
length established-!- that all suits in which a public interest 
was involved or which arose out of the construction to be 
put~ any act of the administration were not within the 

• 
competency of the ordinary judges, whose only business it 
w:ts to decide between private interests. This rule was 
merely the formal acknowlerfgment of the power, which 
the council had long exercised, of Evocation or the calling 
up to its own superior jurisdiction from the ordinary courts 
suits in which the administration had an interest. In the 
exercise of this power the council continually called up to 
its jurisdiction suits which were connected in only the most 
remote mttnner with matters of administrative interest, and 
not unfrequently suits which had not even the pretence of 
such a connection. No public officer of the old monarchy 
was allowed to be the subject of proceedings in a,ny ordinary 
court. It was held that the principles of such courts could 
never be reconciled with those of the gove;rnment; that the 
public business would be disturbed by constant litigation 
against the officers of the various departments; and that the 

• 
* De Toequeville's Fntnce before the Revolution, !15, note. 

t lb. 98. 
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King's authority would be compromised by any such pro
ceedingR. This feeling is so strongly impr~ssed on the 
French mind that the Revolutionists gave legal form to ·the 
usurped jurisdiction of the Royal council, and that Im
perialists and Legitimists alike have concurred in S"Q.pporting 
this doctrine of the Revolution. " Amongst•the nine or ten 
Constitutions,'' says M. De 'l'ocqueville,* "which l1ave betn 
established in perpetuity in France within the last sixty 
years, there is one in which it wn.s expressly provided that 
no ago1Jt of tho a(hniniRtr·ation can be prosecuted before tbe 
ordinary courts of htw without luwing previously obtained 
the assent of tlw government to such a prosecution. This 
clause appeared to be so well devised that when the Con
stitution to which it belonged was destroyed this provision 
was saved from the wreck; and it has ever since•been 
cm·efully preserved from the injuries of revolutions. The 
~tdrninistrative body still calls the privilege secured to them 
by this article one of the gr~eat conquests of 1789, but in 
this they are mist:1ken ; for under the old monarchy the 
government was not less solicitous than it is in our own 
times to spare its ofiicers the unploasantner:;s of remlering an 
ar-count in a court of htw like ~tny other private citizens. 
'l'ho only essential difference between the two periods is 
this ; before the Hevolution, the government could only 
shelter its agents by luwing recourse to illegal and arbitrary 
measures ; since the Hevolution, it can legally allow them 
to violate the laws." 

§ 9. There is a form of trial for state offences wl)ich at 
first seems inconsistent with the principle that all offenders 
are amenable to the ordinary courts. This is the proceeding 
by irnpeachment. But impectchment, although recourse IS . 

* PPance i>efrrre the Re·vol1Ltion, 102. 
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seldom now had to it, is a proceeding well known to the 
law. It is JJ.Ot a means of defending the administrative 
officers, but it was designed more effectually to attack them. 
It is not, as some persons appear to think, a novel form of 
jurisdicti.on over acts that would otherwise be innocent. 
Nor does it affe.ct the exercise of the discretionary powers 
ofthe Clown; except so far as the abuse of these powers 
may amount to a breach of positive law. Impeachment is 
the right which the House of Commons possesses concur
rently with the Crown to institute criminal proceedings 
against any offender. These proceedings must be brought 
by the Commons before the House of Lords and not before 
any other court ; and the Lords, on such a prosecution only, 
may try commoners for misdemeanours felonies, and even, 
althottgh this power has been disputed, ~r treason . 
.Although any crime may be the subject of impeachment, 
this mode of procedure is seldom used except in political 

• offences. Examples of its use in all its forms occur at the 
period of its revival after long disuse towards the end of the 
reign of James I. Sir Giles Mompesson was impeached* for 
an ordinary misdemeanour. Lord Bacon was impeached for 
misconduct in his judicial capacity. The Earl of Middlesex 
was impeached in circumstances in which since the time of 
Walpole a vote of censure would have been regarded as 
appropriate. Even in political cases the inefficiency of 
impeachment is well established, and may easily be 
explained. The body that prosecutes. and the pody 
that decides were established for quite other purposes. 
It is an example of confusion of function. Of two 
deliberative bodies one assumes administrative, the 
other judicial, duties. T~1e House of Lords is indeed a 
judicial tribunal, but the ~ords sitting collectively in their 

Hallam's Const. Ilist. i. 357. 
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criminal jurisdiction are very different from that great court 
of ultimate appeal in civil ca-ses, which the eminent lawyers 
known as the" Law Lords" exclusively form. Experience has 
fully confirmed all that might have been predicted respecting 
the discharge by the two B ouses of Parliament of suih uncon
genial duties. Thus when W~trren Hastings· was impeached, 
tho proceedings dragged their slow length along • for nite 
weary years, and through two successive Parliaments. 
When Lord Melville was impeached, every good Tory voted 
a hearty acquittal, while all the Whigs joined in an 
i11dignaut condemnation. Since that trial in the commence
ment of the present century, no instance of t:Ln impeachment 
has occurred. This form of procedure is indeed a thing of 
the past. The circumstances in wbich it was useful have 
Jong since tJisappm1red. Its ol'iginal design was to p!event 
any miscn,rriage in justice from the relucktnce of the Crown 
to prosecute or to obtain a conviction. It sought to remedy 
those short-comings on the p:rt of the prosecutor which the 
Roman law, under its poculinr mode of privn,te prosecution, 
puniflhed under tho namcfl of "Prevarication " and " 'l'ergiver
sation." 'l'hero wou lcllmvo "boon little chance that Charles the 
Firstw ould. lw.vo prosecuted Buckingham, or that Charles the 
Second would lHwe prosocmtod DanlJy: even if such prosecutions 
were instituted, the Crown, which granted a pardon while 
an impeachment wgs pending, would not have failed to usc 
tho more effectual remedy of a nolle prosequi; or would at 
the most have t~ken care not to obtain a verdict. Since 
therefore an inefficient prosecutor was better than a dishonest 
one, the Commons themselves undertook the task of bring
ing political offenders to justice. They naturally proceeded 
before that great court in connection with which they thom
Relves were for other purposes .Hitting, the highest court 
known to the law and the one in which the Royal ·influence 
was least to be dreaded. It was in opposition to the court 
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by a section of the court party that impeachments began ; 
it was in OPJ)Osition to the court by a similar· section that 
they were revived.* The period of their most frequent use 
was the stormy reign of Charles and his two sons ; and the 
period at which they gradually fell into disuse was that in 
which confide~ce in the administration of justice was estab
li~hed. • Simultaneously too with this improved state of our 
criminal courts, a higher standard of political morality and 
the better appreciation of the principles and practice of 
Parliamentary Government have removed at once all cause 
for s1.10h proceedings and all temptation to seek for such 
causes. 

A remarkable proof of the obsolete character of impeach
ment is found in its deliberate omission from all the written 
Constitutions that during the last century ha"e been con
structed on the Anglican model. In America impeachment 
exists, but it agrees only in name with the English impeach
ment. The framers of the .lmerican Constitution thought 
it unnecessary to provide any especial procedure for punish
ing the crimes of public officers.t They left such persons, 
like all other personf;l, to the jurisdiction of the ordinary 
courts of justice. But they were obliged to provide some 
means for removing from office during the term for which 
they were elected the President and other officers of the 
Union. This object they proposed to effect by a proceeding 
originated by the Lower House before the Senate. The 
inquiry of fitness for office involves political rather than 
judicial considerations. This authority was therefore rightly 
vested in the Senate, and not, as was originally proposed, in 
the Supreme Court. But even if the cause of removal should 
be the actual commission of a crime, the Senate merely dis-

* See Hallam's Middle Age~ iii. 57; Gonst. Hist. i. 372; Sanford's 
Studies of the Gnat Rebellion, 121. 

t Curtis, lUst. of the Canst. of the United States, ii. 260. 
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places tho offender, and leaves the law to redress the 
wrongs of the law. I believe that no Colorl,ial Constitu~ 
tion cont~tins any provlSIOn respecting impeachment. 
It was thought and, so far as our present experience extends, 
rightly thought that tho existing criminal law and the prac
tice of Parliamentary Government were su:tricient security. 
But at leaBt in some caseB tl1e power of impeachme'ht see:r'hs 
to be given, although only by implication and probably unin
tentionally and certainly in such a way as to be of little 
pr:wtical usc. In Victoria for example each House ofParlia,
ment possesses all tho powers and privileges that the HouRe 
of Commons possessed when the Constitution of Victoria wns 
gmnted. But as the power of impeachment is included in 
the powers thus described, it seems that either the Legisla
tive Council, or the Legislative Assembly of Victoria 1~ay if 
it think fit prefer against a,ny offender articles of impeach
ment in the House of Lords. Either House too may proceed 
without or even against th~ will of the other. It is not 
prob~tble however that the exercise of this power will ever 
give rise to any difference between the Houses, or will 
hnrthen the House of Lo1ds with many cases for its 
decision. 



• 
• 

• • CHAPTER V . 

THE DISCRETIONARY POWERS OF THE CROWN. 

~ 1. W e·h:we hitherto considered the Constitution under 
its purely legal aspect. We have seen both its monarchical 
character, and the extent and the nature of the limitations to 
whic~ the power of the King is subject. But the. precautions 
which are thus taken that the King shall not violate the 
laws, although they form a verl important part, are far from 
being the whole, of our Constitutional system. Their result 
is merely a negative advantage. In every form of govern
ment the secret of success must always depend upon the 
exercise of those powers whici1 are entrusted to the pru
dence and the honour of its rulers. In the difficult and 
perplexed art of politics, as in other arts of infinitely less 
complexity, the best intentions and the most rigid abstinence 
from every positive fault are insufficient for success. Either 
from negligence, or ignorance, or skilful fraud, a country 
may be bl;rought to the verge of ruin; and yet it may be im
possible to point out any act of any individual upon which a 
criminal prosecution can be justly grounded. It is there
fore, as Burke* has observed, next in order and equal in 
importance to the legal limitation of the Royal functions 
that the discretionary poweljl which are necessarily vested in 
the Monarch, whether for the execution of the laws or for the 

* Wm·ks, iii. 132. 
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nomination to magistracy and office or for conducting the 
affairs of peace and war or for ordering the re,renue, should 

·all be exercised upon public principles and national grounds. 
" That form of Government," says the same great philo
sopher, "which neither in its direct institutiol!S nor in 
their immediate tendency has contrived to• throw its affairs 
into the most trustworthy hands, but has left "its wl:'ole 
executory system to be disposed of agreeably to the uncon
trolled pleasure of any one man however excellent or 
virtuous, is a plan of polity defective not only in that mem
ber but consequently erroneous in every part of it.'' 

No such deficiency can bo imputed to the Constitution of 
England. It is indeed in this respect that its practical excel
lence consists. In other countries the legal powers of the 
Crown are uot loss limited ; and in other countries th: range 
of the executive is more curtailed ttnd is more je~tlously 
gu<trded. But nowhere else.has the harmony between the 
legislature and the executive been so completely established. 
Even in England this reFmlt is but of yesterday. It has been 
atta,ined only ttftor centuries of misundersta,ndings, of qut1rrcl
lings, and of bloodshed. One King lost his life, another his 
throne, !t third was more tlu:m once ou the point of abdication, 
before even an 11pproxinutto solution of the difficulty was 
obt~1inod. Even after three generations, when Constitutional 
principles were comparatively established, at the very time 
at whieh Burke was expounding its doctrines, the un~ 

yielding adherence of George the Third to his ocwn resolu
tions convulsed England to the centre ; dismembered the 
empire ; and neglected the auspicious moment which might 
have saved half the recent troubles of Ireland. "Tantce 
molis M'Ctt Romanam condere gentem." 

• 
§ 2. The foundation on which the doctrines of our modern 

Constitutionall'lystem rest is very simple. It consists in the 
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extension to the discretionary powers of the Crown of that 
rule of its oflicial expression which controls the exercise of 
its legal powers. It supposes that in the former as well as in 

. the latter case the King will act officially through, and by 
the advi~e of, some acknowledged servant or counsellor . 

• This principle has a double application. The first relates to 
th~ proce~dings of the Royal advisers ; the second to their 
choice. In every act of State the King is guided by the 
advice of his counsellors ; and in their removal he is guided 
by the advice of his Parliament. Thus, while no confusion 
arises between their respective functions, the harmony 
between the executive and the legislature is complete, and 
remains so. The vigour and the uniform action of the 
executive are maintained ; but the direction of its force is 
altere~ according to the wishes of the legislature. It is in 
the means of effecting quickly perfectly and safely this 
change that the great utilit3 of our present practice 
consists. 

I have said that this practice is of very recent da~e. Its 
principles however were solemnly affirmed in Parliament 
upwards of five hundred yeam ago. In the year 1316, *after 
considerable dissension, an aiTangement between King 
Ed ward II. and his discontented nobles was effected. 'rhe 
King requested the Earl of Lancaster, one of the most 
prominent leaders of the opposition, to become President of 
his Council. The Earl after some hesitation accepted the 
office, bu& upon terms which were duly recorded in Parlia-' 
ment. The conditions for which the Earl stipulated were 
three. The first was that if the King refused to follow the 
advice tendered to him, the Earl "without evil will challenge 
or discontent" should be discharged from the Council. The 
second was that the busine~s of the realm should not be 

* 1 Parz: Hist. 64. 
I 2 
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performed without the assent of the Council. The thil'd 
was that if any improper advice be given to tlre King, the 
offending counsellor shall at the next Parliament by the 
advice of the King and his friends be removed from hie 
office. • 

The arrangement itself is thoroughly in ~ccordance with 
• • the general principles of our Constitutional law. The law 

recognizes the necessity of surrounding the King with com
petent advisers and accordingly assigns him various coun
cils for various purposes. He has his Parliament as a 
council of legislation. He has his Learned Council for questions 
of law. He has his Privy Council for. matters of State. It 
is therefore the intention and spirit of the law that even in 
these cases when it docs not absolutely require the King 

• to proceed• upon advice, he Rhould exercise his Royal 
powers on full deliberation with suitable counsellors. But 
the High Court of Pnrlimn{(nt is the greatest and highest 
council of advice and deliheration that attends the Crown. 
H is in this court that the King has, in the words of Lord 
Hale,* "a plenitude of power u.s well legislative as delibera
tive and executive, or power of jurisdiction in its full 
co.mprehcnsion." It is in this court that the function of 
legislation is conducted ; it is to thig court that the power of 
ultimate jurisdietion belongs; and it is the duty of this court 
to 1·epresent to the King whatever it may see amiss in the 
conduct of the servants of the Crown. It brings to justice 
by a peculia1· process those delinquents with whom from 
their position or the nature of their offences the ordinary 
tribunals cannot deal with the same facility as with other 
criminals. But this body is not only "an accuser of compe
tence to criminate, but a council of wisdom and weight to 
advise."t When therefore it represents to the King that 

• J1ui~diction of the Hm1se of Lords, 9. t Burke's Works, iii. 525. 
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the counsellors in attendance on the Royal person either 
have deserv~d from some particular cause to lose the Royal 
confidence or are from their general conduct or character or 
other circumstances unworthy either at that time or at any 
time to ~e honoured with that confidence, the King graci
ously follows the advice of his Parliament, and seeks for 
so!ne less• obnoxious ministers. "Thus," says Burke,* "all 
the good effects of popular election were supposed to be 
secured to us without the mischief attending on perpetual 
intrigue and a distinct canvass for every particular office 
throughout the body of the people. This is the most noble 
and refined part of our nonstitution. The people by their 
representatives and grandees are intrusted with a delibera
tive power in making laws ; the King with the control of 
his n:gative. The King is entrusted with the -deliberative 
choice and the election to office ; the people have the 
negative in a Parliamentary refusal to support." 

§ 3. The presence of both these conditions, the exercise of 
the prerogative by the advice of ministers and the enjoy
ment by. those ministers of the confidence of Parliament, is 
essential to Constitutional Government. The connexion 
between these conditions is so intimate that it is difficult to 
treat them separately. Little argument is needed to show 
that the King would be more disposed than otherwise he 
might be to listen to his ministers' advice, if be knew that 
that advice was in unison with the general sentiment of Par
liament. It is not less certain that Parliament would soon 
cease to remonstrate, if its representations produced a change 
indeed of men but no change of measures. The proper con
duct of Parliamentary Government implies that the King 
shall not retain any serva11,ts whom Parliament advises him 

* Works, iii. 134. 
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to dismiss ; and that he shall, while he retains them, give to 
his recognized servants his full confidence, and "be exclusively 
guided by their advice. Both these propositions have been 
by some of our Kings peremptorily denied. Occasionally 
one of them has been as it were tacitly conceded. •It is not 
until the present reign that both can be said to have been 
fully establiBhod. When Parli:tment requested Ri;hard the 
Second to remove certain courtiers, he told them that he 
would not change his meanest scu11ion to please them. But 
ap:trt from tho inBolonce of an infatmtted youth, the control of 
P:trliarncnt over the Royal ad visors was very slight. Neither 
the great Tudor Queen nor her father would have permitted 
any interference with their service. When Lord Salisbury 
died, James the First protested that he would ha:e no 
secretary imposed upon him by Parli:mwnt.* The emphatic 
t1.nd reiterated greetings of Gcoi·ge the Third to " his" 
Chancellor and " his " Chanc;.ellor of the Exchequer express 
the same feeling. 

But even if a minister were thus appointed, it did 
not follow that he could ca.ny out the measures which 
he and his supporters desired. Office is proverbiltlly a 
·.;oftener of the engcrncss of opposition, nnd in former days 
this influence was pcculi:1rly felt. If a minister desired to 
retain his place, he must be at lea,st on tolerable terms with 
his Royal Master. If he wished to carry· out any public 
object, he must consent to such terms from the Crown as he 
could obtain. For in such circumstances official position 
was indispensable ; and official position, if once it were 
lost, could not easily be regained. Thus all the ministers of 
George the Second, Walpole, andGranville, the two Pelhams, 
even the elder Pitt himself, found themselves obliged in turn 
to adopt, notwithstanding their personal objection, the same 

ll! Ga1·diner's Histo-ry of JiJngla;nd, ii. 60. 
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policy of Continental interference and Hanoverian aggrandise~ 
ment. Under ,pone of our Kings was the personal authority of 
the Monarch so low as under the first two Georges, and yet as 
Mr. Hallam observes,* "it is certain that the strong bent of 
the King~ partiality forced them (i.e. his meas)lres of foreign 
policy) on again;t the repugnance of most statesmen as well 
as of the great majority in Parliament and out of it." It is not 
until the reign of George the Third that we hear of a 
demand for an entire change of policy as a condition prece~ 
dent to the acceptance of office ; and it seldom happened 
that the ministry that made such demands was long lived. 
Mr. Pitt himself was gradually drawn away from his original 
principles into a general adhesion to Prerogative. Even 
when his views were decided on questions of great political 
importance, he was unable to do all that he wishE8d. On the 
great question of Catholic Emancipation the King was obdu
rate, and Mr. Pitt on returning to office was obliged to • 
waive the subject. But on matters of less moment Mr. Pitt's 
advice was not always accepted~ He was unable to place 
Paley on the Episcopal Bench. He desired the Primacy for 
his former tutor, the Bishop of Lincoln ; but although it is 
said that language was used on this occasion far stronger 
than usually passes between a Sovereign and his minister,t 
the great ecclesiastical prize was given to another. As long 
indeed as George the Third wa.s capable of business, every act 
of State and every appointment was Rubmitted to him for 
his judgment and approval.! At so late a date as the 
Regency vehement complaints were made in Parliament of 
the "pestilent secret influence" at Court,§ and it was openly 
'avowed that the Regent was surrounded with favourites and 

* Oonst. Hist. iii. 294. 
t Earl Stanhope's Life '6j Pitt, iv. 252. 
t May's Oonst. Hist. i. 75. 
§ Duke of Buckingham's Memoirs of the Regency, i. 339. 
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as it were besieged with minions not one of whom had any 
character. The prospects of Catholic Emancipation in the 
time of George IV. were considered favourable, when it 
was reported that the Regnante for the time being was well 
dispol:led towar;ds the mear:mre.* Even in the last !'eign the 
voice of the old comphtint was not altogeth;r silent; and it 
was said that William the Fourth listened to the suggestiots 
of his Queen and her personal friends more than to the 
advice of his responsible ministers. 

~ 4. It has boon a subject of no small surprise and renutrk 
that our modem system of government is not expressed, and 
seems incapable of being expressed, in a legal form. 'rho 
Cabinet is a body unknown to the law. When it was desired 

• that Respolisible Government as it is called should be intro-
duced into the colonieR, it was found that the nearest 
a.pproach to a written description of it was obtained by a 
very trifling change in the Governor's instructions. '!'he 
ren,son of this stn1nge fact is now apparent. Our present 
political system deals with the discretionary powers of the 
Crown. But where powers are discretionary, their exercise 
c:wnot by the very terms be controlled. Where there is 
legal obligation, there is no room for discretion. But unless 
t1w Monarchical form of Government were changed, a course 
whieh neither now nor at any previous time the country 
could be induced to adopt, a large dis~retion must rest with 
the Crown. Thus since this condition must be accepted as 
an ultimate fact in our political system, and since all direct 
control is from the very nature of the case impossible,' 
nothing remains but to provide such indirect influences 
as may best tend to secure the satisfactory use of that 
-Jiscreti.on. 

*Duke of Buckingham's Jfemoi1·s of George IV. i. 14.8. 
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It is perhaps to this portion of our institutions that the 
terms constitutional or unconstitutional are properly 
applied. Nothing indeed can be more vague than the 
popular use of these epithets. It has been said not untruly 
that they really imply nothing beyond approval or dislike of 
the object which they qualify. Some eminent writers how
e~er hav~ attempted to describe their meaning with greater 
preciSlOn. Mr. Hallam in reference to the maintenance of a 
standing army by the Stuart Kings expresses his doubts 
whether this exercise of prerogative amounted to a violation of 
any positive 1aw; it was however, he adds, " unconstitu.tional, 
by which as distinguished from illegality I mean a novelty of 
much importance tending to endanger the established laws."* 
Mr. Austint considers as unconstitutional a law or other act 
of a •Monarch or Sovereign number which con:aicts with a 
maxim which the Sovereign habitually observes and which 
the bulk of the society or the bulk of its influential members 

• regard with feelings of approbation. In a more restricted 
sense the same term may be used, according to the same dis
tinguished juristt 4' to import that the conduct in question 
conflicts with constitutional law" that is with "the positive 
morality or compound of positive morality and positive law 
which fixes the constitution or structure of the given 
supreme government." Mr. Austin cites bills of attainder 
as an example of the former meaning. An instance which 
seems to illustrate the latter meaning is the Act of Parlia
ment which gave to the proclamations of Henry VIII. the 
force of law. Sir G. U. Lewis says that "when certain prac
tices or usages though not legally binding on any part of the 
community have been constantly observed both by the 
governors and governed they are properly styled constitu
tional, and any measure or practice contrary to them is styled 

* Const. Hist. ii. 105. t Jurisprudence, i, 229. t Ib. 230. 
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unconstitutional." * But Mr. Hallam's explanation wonld 
include every Reform Bill and indeed every • considerable 
amendment of the law; and although bills of attainder 
may be unjust or impolitic and are happily unusual, it is 
but a waste of words to describe them with Mr. Austin as 
unc~nstitutional. The term has greater for~e when applied 
to such an Act as that of Henry the Eighth, but he;e too t!1e 
proper epithet would seem to be impolitic or inexpedient. 
The unconstitutional is included in and is a bn•nch of the 
inexpedient. Evcrythi.ng unconstitutional is certainly inex-

• pedien.t, but not cvorytlling that is inexpedient, even in 
reference to public law, is unconstitutional. 'l'he word in 
short must be taken in a different sense from inexpedient in 
matters rela.ting to the law of political conditions. If it were 

• not so, the ilcrm must either include trifling matters to which 
r1o one would ever think of applying it, or its characteristic 
force must depend upon mere. difference of degree. 

rro me the definition given by Sir Cornwall Lewis, if not 
quite exact, seems prefcmble to the others which I have cited. 
I venture to tl1ink that the true connotation of the term 
refers to the exercise of discretionary powers, whether 
vested in the Crown or in any other body, or to any 
matters affecting such exercise. It implies some power which, 
though there is no legal compulsion, yet is usually exer
cised according to the good customs of the country in a par
ticull1r way, and so as not to disturb the working of the 
other parts of the political system. According to this view 
the maintenance of a standing army might be said to have 
been unconstitutional. It was the ~xercise of a prerogative 
contrary to the advice and wishes and in spite of the remon
strances of Parliament. The transaction of public business 

·by the King personally or by an,¥ other agency than that of 

*On the Use and Abuse of Political Te1'ms, p. 6. 
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his ministers for the time being is in this sense unconstitu
tional. It w{;luld be unconstitutional if the House of Lords 
were to alter a Money BiJJ, or if lay peers were to vote 
upon the decision of an Appeal, or if the House of Commons 
wer.e to "'ote money without an application from the Crown, 

• 
or were to include in their Bill of Supply provisions that 

• • 
related to a different subject. In all these cases there are 
the two elements, the legality of the one course, and the 
expedience and usage of the other. Perhaps it may be 
said that wherever experience and the proved utility of any 
mode of exercising any discretionary power are such as 
to raise a reasonable expectation in the public mind that 
that power will continue so to be used, any deviation 
from ~he customary method, which is calculated to defeat 
this expectation and rests merely on the groulfd of actual 
ability so to deviate, is unconstitutional . 

• 
§ 5. It may be thought an inherent defect in our institu-

tions that so great powers are placed in the hands of one 
person, and that the successful working of the whole political 
system is dependent upon his willingne1!s to use his power 
without regard to his own personal inclinations. Such a 
defect would doubtless exist if there were no influences 
calculated to direct. and determine the Royal will. But of 
snch influences our Constitution in its modern form is full. 
It deals with the King as with a man, possessed of free will, 
and capable of a reasonable choice. It leaves him free to 
distinguish between right and wrong ; and while it never 
presumes that he will choose the wrong, it is careful to 
surround him with every inducement to choose the right. 
Some of these motives are positive, and some are negative. 
Some offer distinct inducements to the adoption of the consti
tutional course ; and others take away the inducements to 
abandon it. By their combined operation, that result has been 
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obtained which, up to the present time at least, has proved so 
eminently successful. • 

The first of these influences is one which, unknown to 
our old political law and silently springing up by slow 
degrees, has largely contributed to the present ~t,spect of 
the Constitution. It is the political unity ·of the Cabinet. 
Of the details of this subject I shall have ocea~ion in a 
subsequent chapter to treat. At present I have merely to 
indicate the obvious restraint that such a system places upon 
the wishes of the King. It might be easy to get rid of a 
troublesome servant or to overpower his opposition: but it is 
a different matter when the rejection or the displacement of 
one minister includes the simultaneous rejection or displace
ment of all his colleagues. It is a matter of no small 

• difficulty to. bring together and to keep together a sufficient 
number of persons competent, and esteemed by the public 
to be competent, to conduc.t the public business of the 
Crown. . If therefore the King were to break up such a 
body which was on the whole working satisfactorily for no 
other reason tlmn ::>ome personal disagreement, he would 
incur a serious responsibility. In such circumstances he 
would not easily find new servants in whom Parliament 
would be like]y to repose confidence. Thus George the 
Fourth was often not slow to express his dislike to his 
ministers, and not choice as to the teJ'ms in which he ex
pressed that dislike. But as it was at the time observed * 
" The King is fonder of ad vising his ministers than of 
changing them ; for a few hard words cost him nothing, but a 
great political change could not be made if at all without 
much more trouble fatigue and worry to the King than he 
will like to expose himself." "I do not wonder," wrote 

~ Lord Grenville t of the B<tHie K.ing soon after his accession 

• Buckingham's Jfernoirs of George IV. ii. 395. t lb. 23. 
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"that he feels hurt. at Canning's speech, such as it is reported; 
but this is not the first occasion, nor will it be the last, in • 
which the Sovereign of this country must suppress such 
feelings, and bear with the faults of those who on the whole 
taking a:U. things together can serve him most usefully." 

I have alreaUy pointed out some of the- expedients by 
wMch afl causes of dispute in legislative matters between 
the Crown and its Parliament are in our modern political 
system avoided or removed. The same observation will to a 
great extent apply to the action of the Parliament as a 
council of superintendence in matters of State. The prin
cipal subjects of dispute in former days between the Crown 
and Parliament, apart from matters of revenue, related to the 
conduct of ministers of the Crown or to the granting of 
supplfes or to foreign policy, or to ecclesiastical ~ffairs. On 
llach of these subjects dispute seems now almost impossible. 
In our present condition it is difficult to say what questions 

• would have so great a personal interest for the King as to in-
duce him to break the customs that have now grown up, and to 
incur all the vexation and trouble of a contest with discontented 
servants leading a hostile Parliament. However strong may 
have been the affection of former Kings for their ministers, 
howev.er deeply compromised they may have personally been 
in those ministers' conduct, they have neve"r been able to 
resist the pressure for their removal or their punishment. 
At the present time, when ministers accept office with the 
distinct understanding that, when they can no longer main
tain friendly relations between the Crown and at all events 
the House of Commons, their official connectionwith the 
Crown must cease, no hardship is felt in their dismiHsion; 
and no minister and no King would ever think of 
engaging in a doubtful llnd hazardous contest on such 
grounds only. The same improvements in the arrangements 
connected with the Royal revenue which have disabled the 
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Crown from organizing a special Parliamentary support 
have also, in respect at least of that most fertile.of all subjects 
of dispute money matters, weakened the motives of the 
Crown for seeking such support. The mischievous confusion 
which the Hanoverian connection caused has be~n termi
nated, and is not likely to recur ; and it has "been at all times 
found that tho more ties of kindred or of affinity botw<!on 
Monarchs are insufficient to control national policy. 'l1he 
only remaining subject that has heretofore led to disagree
ment is that which relates to the support or the supposed 
support of tho national Church. But that subject is rather 
legiHlative than executive, and it is not unreasonable to 
hope that the discussion which the question has received, and 
the precedent of 1829, may be regarded as having conclu
sively estal..lished the rule that in ecclesiastical as i~ tem
poral legislation the deliberate advice of Parliament should 
prevail. 

• 

§ G. Whatever may have been the circumstances which 
led to tho gradual formation of Parliamentary Government, 
tho cttuse of its continuance is clear. In practical politics as 
in every other art, the great test of excellence is success. 
But in at least British communities tho success of Parliamen
tary Governm~nt does not admit of doubt. As Edward the 
First found the supplies voted by the representatives of his 
burgesses more profitable than the tallages at which he 
assessed their constituents, so experience has shown to later 
Sovereigns the great advantage to their government of our 
modern system. Where in former times the only remedy 
for misgovernment real or supposed was a change of 
dynasty, the evil is now corrected at no greater cost than 
that of a ministerial crisis. Wh'i)re in former times serious 
evils were endured because the remedy was worse than the 
disease, trivial inconveniences now excite universal complaints. 
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and meet with speedy remedy. Where formerly ministers 
clung to office with the tenacity of despair, and rival states-

• 
men persecuted each other to the death, the defeated Premier 
now retires with the reasonable prospect of securing by care 
and skill. a triumphant return; and both he and his suc
cessors mutually entertain no other feelings than those to 
wl'!.ich an•honourable rivalry may give rise. Where formerly 
every subsidy was the occasion of the bitterest contention, 
and was given at last grudgingly and with mistruRt, the 
House of Commons has never since the Revolution refused to 
the Crown the maintenance of a single soldier or reduced the 
salary of a single clerk. Whatever sums the Crown has 
asked for the public service the Commons have, with scarcely 
an exception, voted without deduction. "The people," says 
Mr. May,* "may have some grounds for cOmf>laining of 
their stewardship, but assuredly the Crown and its ministers 
have none." • 

Nor has this beneficial influence been confined to the 
mother country. It has been felt in every colony to which 
the principle has.been applied. In these cases the rapidity 
of the results is not less marvellous than their magnitude. 
"None but those who have traced it," Mr. Merivale truly 
observes, t "can realize the sudden spring made by a young 
community under its first release from the old. tie of subjec
tion, moderate as that tie really was. The cessation as if 
by magic of the old irritant sores between colony and mother 
country is the first result-not only are they at an end, but 
they seem to leave hardly any traces in the public mind 
behind them. Confidence and affection towards the ' Home,' 
still so fondly termed by the colonist as well as the emigrant, 
seem to supersede at once distrust and hostility. Loyalty 
which was before the badge. of a class suspected by the rest of 

* Canst. Hist. i: 470. t Colonisation and Colonies, 641, 2nd ed. 
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the commmunity becomes the common watchword of all; and 
with some extravagance in the sentiment there arises no 

• 
snmll share of its nobleness and devotion. Communities 
which but a few years ago would have wrangled over the 
smallest share of public expenditure to which ~hey were 
invited by the executive to contribute have vied with each 
other in their subscriptions to purposes of British ~nterest in 
response to calls on humanity or munificence for objects but 
indistinctly hearJ of at the distance of half the world." 

§ 7. I may notice, although rather from the misconception 
that sometimes attaches to the subject than from its actual 
difficulty, that peculiar form of Parliamentary Government 
which exists in the British Colonies. The powers of the 
Crown oxt~nd to every part of Her Majesty's dominioll.s, and 
arc exercised by Her Majesty's servants under the superin
tendence of the Pa,rlinmcnt of the United Kingdom and 

• with its approval. But from the nature of the case the 
administ.mtion and the superintendence which are suited to 
the UniteJ Kingdom are insufficient for different1y circum
stanced and remote and va.ricd communities. Accordingly 
Her Majesty exercises he1 Royal functions in each colony by 
an officer specially appointed for the purpose. In the exercise 
of the discretionary powers of the Crown, that officer is 
instructed to guide his discretion on the same principles 
which regulate the discretion of the Crown in all other 
circumstances. It is the duty of the Governor to administer 
the affairs of his colony by the aid of Ministers who act 
under the superintendence and with the approval of the 
Colonial Parliament. His compliance with the advice of 
these Ministers is limited to matters of discretion, and he is 
bound to decline any proposal. that is contrary to law. 
Neither a Governor nor any other subject can be freed from 
the personal responsibility for his acts or can be allowed to 



OF THE CROWN. 129 

excuse a violation of the law on the plea of having foilowed 
the' counsels. of evil advisers. This responsibility of the 
Governor is enforced by the authority of the Home 
Government, and if need be by the Courts at West
minster. • So far there is nothing peculiar in this office. 
But even in m~tters of discretion, and this is the distinc
ti\re feature of Colonial Parliamentary Government, the 
Governor is not absolutely free to follow the counsels of 
his political advisers. The Queen indeed may without 
reference to any external considerations accept or reject the 
advice of her Ministers. But a Governor cannot do so. 
He is not even a Viceroy. Much less has he any independent 
power. Although he is the first subject in the colony over 
which he presides and is entitled to all the consideration 
which the great confidence repoeecl in him by his Sovereign 
demands, he is in strict law merely an agent of the Queen, 
exercising in her name and onJler behalf under certain strict 
instructions some of the Royal Prerogatives. His authority 
is derived and is strictly limited.* He, like every other 
agent, has from the very nu,tute ~fthe case a double relation, 
one to his principal, another to. the party with whom he 
transacts the affairs of his principal. But this double relation 
is not inconsistent with the practical operation of Parlia
mentary Government. As long as the Governor is able in 
conformity with his instructions to follow the advice of his 
Ministers, no question can arise. If from any cause whether 
originating in his instructions or not he cease to have con
fidence in his advisers, he ie entitled to seek other counsel; 
and if he be supported in this course by the Colonial 
Parliament, the matter is still free from difficulty. If how
ever the Colonial Parliament refuse to support his new 
advisers, the interferenc~ of the Imperial Government 

* See 3 Knapp's P. C. Cases, 344. 
K 
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beco~es necessary. If that Government decide against the 
Governor's conduct, the controversy is at a11 end. If it 
support that conduct, the contest is transferred from the 
agent to the principal, from· the Governor to the Ministry 
and the Parliament of Great Britain. In no case tboen is the 
Governor personaJly responsible to the Col;nial Parliament 
for the policy he pursues. If he agree with his ·advisers, 
the praise or the blame, so. far as the Colony is concerned, 
is theirs; if he disagree with them, the praise or the blame 
rests with his offieial 1mperiors. 

• • 

• 



• 
• 

• • CHAPTER VI. 

THE CONTROLLING POWER OF PARLIAlVIEN'l'. 

§ 1. The transfer of the supreme control of the Executive 
Administration from the Crown to the House of Commons 
form_, what Lord Macaulay* has called "the ~reat English 
Revolution of the seventeenth century." The limits of that 
century mark with sufficient precision the beginning and the 
end of this memorable contest. In the first year of the 
century the Commons won their great victory in the case of 
the monopolies. At the close of the same century, the Revo
lution and the usages to which it gave rise had :finally secured 
the controlling authority of Parliament. There had not 
indeed been wanting at a much earlier period traces of that 
interference of Parliament which was afterwards matured 
into our present system. Mr. Hallamt points to the 
deposition of Longchamp, the Chancellor and Viceroy of 
Richard the First, by the assembled barons during the 
absence of the King in the East, as the earliest instance of 
the responsibility of Ministers to Parliament. I have already 
mentioned a still. more remarkable .case in the reign of 
Edward II. Whatever we may think of the value of these 
precedents, there is no doubt that in later times, especially 
under the Lancastrian Kilfgs, the House of Commons inter-

* Hist. of Eng, i. 193. t JYfiddle Ages, ii. 322. 
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fered with greater or less freedom in affairs of State. 
Edward the Third, to ensure a heartier suppoct and more 
abundant subsidies, was careful to consult the Commons 
concerning matters of war and peace. At the close of his 
long reign a dissension in the Court seems to.have s-dggested 
to one of the parties the alliance of the Commons ; and the • • 
Commons, encouraged and directed by the heir apparent and 
his supporters, ventured upon remonstrances that touched 
even the domestic relations of the King. The fierce contest 
with Richard the Second and the insecure throne of Henry 
Bolingbroke tended to strengthen the power of the Commons. 
But the voice of constitutiona,l law was silenced by civil 
war ; and at the close of that war the pretensions of Parlia
ment were dwarfed by the overshadowing greatness of ~udor 
Royalty. • 

In the time of Elizabeth the spirit of the Commons 
had revived ; and they did .not hesitate to tender their 
advice to their Queen upon the very points on which she 
was most sensitive. One of these subjects arose from the 
great religious movement which then stirred to their inner
most depths the souls of men. The other was occasioned by 
the bitter memories of the civil war and the precarious health 
of the childless Queen. 'l'be Commons freely remonstr~ted 
on the oppressive rule of the Bishops and the general admin
istration of the Church. With even greater earnestness 
they pressed the Queen to make some provision for the suc
cession to the throne. But her ecclesiastical supremacy 
was to Elizabeth the most pr~cious pearl of her Crown; In 
its defence her prerogative was stretched to the farthest 
limit that in the course of her long reign she ventured to 
extend it, and her personal energy was exerted to the utter
most. The. succession to the throne was with her a still 
tenderer subject. It waH the great mystery of her state
craft. It was the secret in the preservation of which she 
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conceived her power her dignity and even her personal 
safety to be involved.* She peremptorily commanded her 
Parliament • not to meddle with religious concerns, or with 
affairs of State. She returned, with unexampled honesty, a 
subsidJ' that was voted in expectation of some settlement to 
the succession.• She conducted her administration for five 
~ears without recurring to the aid of a Parliament that 
favoured the Puritans and criticised her administration. 
But the Commons were resolute. It was in their opinion 
~ne of their ancient privileges and liberties to deliberate on 
subjects affecting the Commonwealth. These privileges they 
were not disposed to forego. They did not indeed succeed 
during the Queen's reign in effecting either an ecclesiastical 
reform or a formal settlement of the succession. But in 
otM'r matters of hardly less moment they fared. better. They 
had frequently complained of various grievances in the civil 
government of the Queen, and especially of the enormous 
abuse of monopolies. The hception of these complaints 
illustrates the progress of the House towards the admission 
of its disputed claims. In 1571 t the Lord Keeper severely 
:reprimanded those " audacious arrogant and presumptuous" 
persons who had called in question her Majesty's grants and 
prerogatives, contrary to their duty and place and contrary 
to her Majesty's express admonition, spending much time in 
meddling with matters neither pertaining to them nor 
within the capacity of their understandings. In l 597! the 
Queen merely expressed the hope that her dutif'ul and loving 
subjects would not take away her prerogative "which is the 
chiefest flower in her garden and the principal and head 
pearl in her crown and diadem," but would leave the matter 
to her disposition and the touchstone of the law. In 1601 § 

* Hallam':!' Canst. Ilist. i. 210, 251. 
t 1 Parl:iamentm·y Histm·y, 766. 
t lb. 905. § lb. 933. 
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it was announced that the objectionahle patents would be 
revoked, and no others granted. • 

The strength which the Commons had thus acquired 
encouraged them in their contests with the Kings of the 
House of Stuart. I need not now detail the nwde in 
which the contest was conducted. rrhe force which the 
Uommon~> employed was the same force which • in art 
preceding contests their forefathers had used. The power 
of the purse was the grea,t ally of English liberty. By 
Uw dexterous use of this power the Parliament httd from 
the death of Elizabeth to the eve of t}JO civil war made 
continual encroachments on tho province of the Crown. 
Nor were the lessons of tl1e Long Parliament, and the 
authority which it exorcised, soon forgotten. The Cavaliers 
who hated t:Qe Puritan name followed tJhe Puritan p~icy. 
Charlo.-; the Second, more extravagant than his predecessors, 
wanted money more constantly and more uTgontly than 

• even they had done. Parliament alone could lawfully grant 
him money. "They could not," says Lord Macaulay/* "be 
preventeJ fl'Om putting their own price on their grants. 
The price which they put on their grants was this: that they 
should be allowed to interfere with every one of the King's 
prerogatives; to wring from him his consent to lnws which 
he disliked ; to break up cabinets; to dictate the course of 
foreign policy ; and even to direct the administration of 
war." 

The very nature of the Revolutionary Government, and' 
the precarious tenure of the Crown, tended to strengthen 
the authority of Parliament. At the same time the special 
circumstances of the case exorcised a similar influence. The 
great supporters of the Crown, the men of divine right and 
indefeasible prerogative, were in ~pposition ; and in their 

* IIistoTy of Enuland, i. 193. 
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e:tgerness to embarrass the Ki11.g, they forgot their boasted 
loyalty and their devotion to the Crown. Thus while one of . . 
the great parties supported on principle the pretensions of 
Parliament, the other of those parties with all a convert's 
zeal pre!:j3ed these pretensions to the utmost against a King 
whom they disH'ked. In addition to these circumstances the 
~nt of success which marked the greater part of William's 
reign, and the treachery and incapacity of his servants 
which marred his administration, gave but too good cause 
for the interference of Parliament. To William such inter
ferences were often very a.cceptable. They strengthened his 
hands for the necessary reforms. At the close of his reign 
the right of inquiry by either House into every part of the 
Executive Government, and the right of criticism and advice 
consequent upon such inquiry, were firmly .established. 
Ten years after the death of William two incident~ occurred, 
which show both the consistency which the principles of our 
present constitutional system ~ere beginning to assume and 
the obligation which they owe to the malcontent friends of 
prerogative. In 1711 in a debate in the House of Lords,* 
the Earl of Rochester the chief of the Tories loudly pro
tested against the practice of attributing to the Queen the 
responsibility of public affairs ; and insisted that "according 
to the fundamental constitution of this kingdom ministers 
are acnountable for all." In the same yeai· the Earl of Not
tingh-am, t another leader of the same party, proposed an 
amendment upon the Address, expressive of views very unac
ceptable to the Queen respecting the terms on which the War 
of the Succession might be concluded. In opposition to tllis 
amendment some " officious courtiers" urged that peace and 
war belonged as prerogatives to the Crown ; and that it was 
therefore not proper to offer advice on these subjects until it . 

~~< 6 Parl. Hist. 972. t 6 Parl. Hiat. 1038. 
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~as axked. 1'his view was rejected with indignation ; and 
it was asserted that no prerogative could be above advice, 
and that such ad vice was not only constantiy given but 
waR in fact the very end specified in the writ hy which 
Parliament was summoned. • 

• 
!* 2. " I have always understood," said Mr. Bur~e in tl1e 

House of Commons, "that a, superintendence over the doc
trine.'! as well as the proceedings of the courts of justice, w~ts 
a principttl object of the OonRtitution of this House ; that, 
you were to watch nt once over the lawyer and the law; 
that there should be an orthodox faith, as well as proper 
works ; and I have ttlways looked with a degree of reve
rence ttnd admirn.tion on this mode of 8nperintendence. For 
b<~ing totally disengaged ·fi·on1 the detail ofjuridical pra~ctice, 
we come, something verhaps the better qualjfied, }tnd certainly 
much the bettor disposed, to assert the genuine principle of the 
laws; in which we can, as a ~ody, have no other than an 
enlarged and public interest. We have no common cause of 
a profeRsional attachment or profesRional emulations to bias 
our minds ; we have no foregone opinions, which fi·om 
obstinacy and false point of honour we think ourselves at all 
e\'ents obliged to support-so thn.t with our own minds per
fectly disengaged from the exercise, we ma,y superintend the 
execution of the nation:1l justice ; which from this circum
stance is better secured to the people than in any other 
country under heaven it can be. As our situation puts us in a 
proper condition, our power enables us to execute this trust. 
We may, when we see cause of complaint, administer a 
remedy ; it is in our choice by an Address to remove an 
improper judge; by impeachment before the Peers to pursue 
to destruction a corrupt judge; or by bill to assert, to 
explain, to enforce, or to reform the law, just as the occasion 
and necessity of the case shall guide us. We stand in a 
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situation very honourable to ourselves and very useful to 
our country, if we do not abuse or abandon the trust that is 

• 
placed in us." * 

Of the two former kinds of control mentioned in 
this passi.ge the examples in modern times at least are very 
rare. Instances•are indeed recorded in our earlier history of. 
se'rere punishments inflicted upon judges for various forms 
of misconduct. But such a duty, when its performance is 
unhappily required, belongs exclusively to Parliament. 
Judges differ in one remarkable respect from other function
aries. No judge is liable to any proceedin-gs civil or criminal 
before any ordinary tribunal for any act or omission in the 
execution of his judicial office. Except in two remarkable 
instances, the refusal of a writ of Habeas Corpus and 
the retusal of a Bill of Exception, or a false s~atem€mt in 
support of such refusal,t no judge,t e,ven though a wilful 
and corrupt design be distinctly alleged, can be drawn 
into question before any other ]udge for his official conduct. 
The only remedy therefore against a delinquent judge is by 
impeachment. It was for misconduct in his office as Chan
cellor that in the case of Lord Bacon this long disused 
remedy was revived. The evil days of James the Second 
gave rise to several proceedings of this kind. But since the 
Revolution only one impeachment of a judicial functionary 
has taken place. In the reign of George the First Lord 
Chancellor Macclesfield was convicted of the sale of offices 
and other misconduct in his court ; and was heavily fined. 
So satisfactory has the general administration of justice 
become that during the same period Parliament has never 
found it necessary to exercifle even the milder power that it 
possesses, the power of addressing the Crown to remove an 

* Wo1'ks, vi. 137. t 3 Steph<m's CommentMies, 615. 
12 Report, 25. 
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unfit judge. Complaints have sometimes been made ; and in 
two or three instances learned judges have prevented further 
proceedings by a timely resignation. Even in the case of the 
Colonial Bench, where the power of amotion is greater than 
in the United Kingdom, no instance of an • amotion 
under the Acts which regulate this Ifower* occurred 
until 1829.t 'l'he same gentleman who in tnat y~r 
raised in Canada a question upon these Acts followed 
with cmious precision the precedent of his own case sixteen 
years afterwards in Austra-lif~.t 'l'here was a case in 1847§ 
where the amotion of a judge in 'l'asmania was upheld; and 
another where the amotion of a judge at the Cape of Good 
Hope was set aside as frivolmm.[[ But there ha,s rarely been 
so large a body of men whose conduct during so long a 
period of ttrne has been so free from blame as the judges of 
the British Crown. 

The third mode in which Parliament exercises a control 
over judicial proceedings is by the exercise of its legislative 
functions. So far as this action of Parliament relates to an 
avowed alteration of the law it requires no special notice. Bu't 
theLegislaturehasoccasionaJlyaimed at something more; and 
has taken upon itsolfthe·duty not of enacting what the law 
shall be, but of declaring what it is. A curious example is 
found in tho fiunousStatuteof Treasons,~ which after defining 
a variety of treasons provides that if any other case of sup
posed treason should arise the justices shall not proceed to 
judgment "until the cause be showed and declared before 
the King and his Parliament whether it ought to be judged 
treason or other felony." This provision however related to the 

* 22 Geo. III. c. 75, and 54 Geo. III. c. 61. 
t Per Lord Lyndhurst, Willis v. Gip;ps, 5 Moore, P. 0. C. 388. 
t Ib. 379. 
§ Monta,que v. Governor of V. D. Land, 6 Moore, 489.' 
!I Clocte v. The Queq~, 8 :r~foore. ~T 25 Ed. III. St. 5, ch. 2. 
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judicial character of the High Court of Parliament as it was at 
that time unde;stood. A later and perhaps a more pertinent 
example is the case of Mr. Fox'::; Libel Act.* That measure had 
twenty years before it became law been introduced by Mr. 
DowdesweH in the usual form of express enactment, but was 
lost because Lord• Chatham insisted that itR form sh0uld be 
decfaratory.t Lord Campbell expresses his satisfaction that 
this Act was passed in a declaratory form. But whatever may 
be the political merits of that measure, it is too much to say 
that the uninterrupted course of judicial decisions for half 
a century did not amount to law.· If Lord Mansfield's judg
ments were wrong, they could have been reversed. But Mr. 
Fox and his supporters, while they acquiesced in these deci
sions, not only altered the law but did so in such a manner 
as to rntimate that these decisions had been grroneous. 
Declaratory enactments are proper when the object is to give 
a new promulgation of the Common Law or to explain any 

• doubts as to the intention of the Legislature in any previous 
statute. But so far as past transactions are concerne.d, a 
de~laratory act can have no practical importance. It does 
not unmake the law which the judges pronounced ; and 
its retrospective operation amounts :merely to an expression 
of unauthoritative opinion. 

§ 3. In the struggle in which James the Second sought 
to recover his lost Crown, the City of Londonderry became 
a position of considerable military importance. Its charge 
had been entrusted to Colonel Lundy. Upon the approach 
of the French and Irish forces, the Governor showed such 
incapacity, if it were not treachery, that the besieged citizens 
were forced to depose him, and by their unaided efforts to 
defend their walls. The House of Commons in 1689 

• < 

* 32 Geo. III. c. GO. t Massey's History of England, ii. 130. 
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appointed a Committee of Inquiry into the miscarriages of 
the Irish War, and especially the delay i:a the relief of 
Londonderry. Their investigation resulted in a request to 
the King that Colonel Lundy should be sent to England to 
be tried for the treason witl1 which he '!as chatged. Mr. 
Hallam observes* that this is the earliest preceClent in the 

• 
journals of the House of Commons for so specific an inquiry 
into the conduct of a public officer, especially one in military 
command. Since that time however the right has been 
repeatedly exercised. 'l'he power to compel the attendance 
of witnesses and the production of records and other docu
ments is incidental to this right of inquiry, and is enforced 
by the aid of Parliamenta,ry Privilege. But besides this 
power of inquiry it is the right and the duty of the .Houses 
of Parliarl\ent to ad vise the King upon the exercise of every 
branch of his prerogative. Concerning the declaration of 
war or the conclusion of pe~ce,t concerning the appointment 
the :t,etention or the dismission of servants of the Crown, 
concerning the conduct of such serva,nts in the ·discharge. of 
theh officia1 duties, concerning the dissolution of Parliament, 
concerning the bestowal of marks of Royal favour, concerning 
all matters reh1ting to· revenue and to the expenditure of 
revenue, concerning all matters relating to trade, in a word 
concerning every subject of public interest, the House of 
Commons from time to time a::; occasion may require tenders 
its advice to the Crown, and seldom fails to obtain a gracious 
allowance. 

It was during the great Parliamentary contest of 1784, to 
which I shall presently more fully refer, and which gavp, rise 
to discussions upon many points of Constitutional Law, 
that this superintending power of either House of Par
liament was for the last time seriously disputed. By an Act 

• Oonst. Hist. iii. 142. 1· 2 Hatsell, 308. 
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of Parliament the Directors of the East Indian Company 
were restraintil from the acceptance of bills drawn from 
India beyond a certain amount, without the consent of the 
Commissioners of the Treasury. It was found that bills to 
the amouflt of two and a half millions sterling had been 
drawn upon the Companv by their servants, and that it was • • • 
expected that other bills to the amount of upwards of two 
millions would soon arrive.* At the same time the affairs of 
the Company were notoriously unsatisfactory. Accordingly 
the House of Commons resolved that the Lords of the 
Treasury ought·not to give their consent to the acceptance 
of any bills drawn from India until the House should be 
satisfied that sufficient means could be provided for their 
payment, or until the House should otherwise direct. The 

• Lords, who were prepared to support the Crown in the 
struggle which was then mging, took the occasion of this 
resolution to assail the proceedipgs of the Commons. They 
accordingly passed a resolution denouncing as uncon
stitutional " an attempt of any branch of the Legislature to 
suspend the execution of law by separately assuming to 
itself the direction of a discretionary power which by Act of 
Parliament is vested in any body of men to be exercised as 
they shall think expedient." The House of Commons 
appointed a committee to search the journals for precedents. 
This committee reported that there were precedents from the 
time of Charles the First and carried on to that day, by 
which it appeared that the House interfered by an authori
tative advice and admonition upon every act of Executi 17e 
Government without exception. The Commons accordingly 
passed several resolutions, denying that they had assumed 
any right to suspend the execution of law, and asserting that 
•<it is constitutional and agr¥eable to usage for the House of 

* 24 Parl. llist. 267. 

• 
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Commons to declare their sense and opinions respecting the 
exercise of every discretionary power which 1}1hether by Act 
of Parliament or otherwise is vested in any body of men 
·whatever for the public service." 

In this case it was not contended that the "\IIQte of the 
House of Commons had any binding .force. The supporters 
of that vote declared tlmt it amounted, and was designe!l to 
amount, to nothing beyond advice.* They insisted that the 
House had never attempted to assume a right to suspend the 
execution of law or the exercise of discretionary powers ; but 
that it diu cl11im a right to pass monitory resolutions on the 
exercise of such powers. If the persons who had the legal 
power did not accept the advice or the warnings of the 
resolution, their acts would still be valid in law, whatever 
might be. the consequence to the public, or howe,;er such 
persons might be amenable for their conduct to the censure 
.of the House. The real foundation, as Mr. Fox truly 

• observed,t for any such interference of the Commons is the 
deference with which their opinion is received. 

There can indeed be no doubt that that Supreme Council, 
which advises in every matter of State the Crown itself, may 
well criticise tho conduH or direct the discretion of any ser
vants of the Crown or of any public boa,rd. A ri;lmarkable 
instance of the expression of Parliamentary opinion as to the 
duties of officers, and of the respect which is paid to such an 
expression, is found in the circumstances connected with the 
commencement of the final illness of George the Third. On 
a resolution of both Houses the Chancellor did riot hesitate 
to affix the Great Seal without the express command of His 
Majesty to Commissions for the formal opening of Parlia
ment and for assenting to the Regency Bill. On the same 
occasion Lord Grenville, as I h.ave already had occasion to 

* 24 Parl. !Ii.~t; 552. t Ib. 5(;7. 
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observe, considered it his duty to refuse to issue any money 
upon the onl~ authority that could in the circumstances be 
obtained, a Treasury Warrant. He intimated however his 

· readiness to act, and ultimately did act, upon a resolution 
of the two Houses. Such a resolution would not afford a 
defence a~ainst any proceedings for any dereliction of duty 
or 1ts consequences ; but it amounts to a pledge by Parlia
ment to secure, by recommending to the Crown a Bill of 
Indemnity, the officer who obeys its instructions. 

§ 4. Although in matters of State Parliament possesses so 
unlimited a power of criticism, it has not the smallest share 
of direct authority.. It may censure and complain of any 
proceeding in which the Prerogative has been improperly 
exercis~d. It may remom;trate again::;t any anti~ipated act 
of the Crown. It may recommend the adoption of any line 
of policy. It may express its ofinion that any officer or any 
public body to whom any discretionary power is entrusted 
by law should exercise that power in a particular manner. 
But these power::; are merely acts of admonition. The legal 
responsibility of the action still remains with the person in 
whom the discre~ion is vested. It i::; ehe duty of Parliament to 
advise but not to command the Crown. It cannot there
fore of itself issue orders even to the doorkeepers of any 
public departments. It has not the appointment of its own 
officers.* The Clerk of the Parlin,ments, the Gentleman 
Usher of the Black Rod, the Sergeant-at-Arms, the Under 
Clerk of the Parliaments to attend the Commons, and their 
respectiYe subordinates, all hold their offices from the Crown. 
They are the servants of the King, whom he directs to 
attend upon his Peers and his faithful Commons. The 
functions of Parliament, so far as they relate to the Execu-

* May's Parl. Practice, 206. 
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ti ve Government, a.re critica.l not administrative. Its influence 
is altogether indirect. Parliament freely tend\rs its opinion 
a.nd advice respecting every part of a.dminifltra.tion, but it 
does not dictate to the King the precise manner in 
which his prerogative shall be employed. It .does not 
even presume to indicate the successol to a Minister 
whose removal it recommends. The utmost th:t in sftch 
circumstances it haa ventured to do is to a.sk, as it did 
in 1784. and again in 181 2, for the formation of a Ministry on 
a comprehensive baais ; or by some similar expression to 
intimate its desire for the success of some political negotia
tion then either expected or known to be pending. 

On several occasions in our hiHtory_ Parliament sought 
to establish a direct control over the Executive. Like 
many other assemblies in similar circumstances• •it has 
claimed and sometimes exercised the power of nominating 
by its express vote the principal officers of the Crown. 
In the Great Charter of • John, provision is made for 
the election by the Barons of twenty-five persons &om 
their own number who were to watch over the faithful 
execution of the Charter ;_ and_, if net'd wt>.ro, iK1 c~rce til oy 
se1 • · Jieltmg"s ial1rls and castles. 0 several oc('.asions 
in the reigns of Henry the Third and of Edward the Second 
and of Richard the Second, the Parliament interfered with 
the nomination of the King's Council and the great officers 
of State. In 1642 one of the demands of Parliamen~ was 
that all appointments to the Privy Council should be made 
with the consent of both Houses ; and that all matters of 
State should be decided by a majority of this Council. In 
no instance has this direct action of the Legislative Chambers 
been successful. The selections were ill-judged, and the 
conduct of the officers was unsatisfactory. But in this case, as . 

• See Guizot, Hilt. Civil. in Europe, i. 108. 





aud NOelTe fa.Yo1u~ifi".: 
bioh the Ministry propoa.ee 

rejeoNvery motion that is ealculateld 

• • try, and every bill which ten 
In auch circumstances it is unnec:~essal"f 

special expression of confidence ; and it is seldom exJled•• 
that the Legislature should select some particular b 
the public policy of the Government, and to the clu • 
all the other branches mark that single portion with ~ll:'".i'~al 
approbation. 

Although the confidence of Parliament is better llle!G~ 
by it.s acts than by its words, there have been inE!talil41 
in which. it has exprei!Bed a. favourable opinion• 
of the Administrn.tion generally or of . some 1)8lL'IIUrq 
part of its policy. The cases in which such votes h 
passed are where a. hostile• motion bas been made 
House and is in that House met not by a dit'8Ct D.eJ_,.III 
but by an expression of positive appro a1; or 
a ho tile vote has been passed by one Bo 
an appeal as it were • iA made from that vote to 
other House; or where some ciroumstances 
with their e ecutive policy, a.s for example the rejecaon 
an important bill, is likely to lead t.o the resignaaou 
Ministers. The m01:1t remarliabl.e example of a. motion 
condemnation turned into a triu h occuned in 18 
motion was made in the House of Commona 
cenauring Mr. Canning's foreign policy in r.sferedUI 
Jdl'aim of Spa.ib. For this censure the 
lrliniatry proposed to substitute a highly laudatory IIUiniJIIQ 

the amendment waa carried by U1 lJDIIIlell)@e 
• 
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either by eflluxion of time or by the 
The last occasion on which a 

had taken place was the disP.ut.e of 
in the reign of Queen Anne about the Al·lelilll 

on that occasion the Royal 
la:JiiJI.•I;ed by a very brief space the 

Pa.Tliament's existence. The reflllt 
contest, the dissolution of the 

illli~~ Appropriation Act was passed, and tlierild~l 
il'liii~ltY of 'Mr. Pitt iA the new House 

beyond a doubt the right of the King to cW!iar.DI 
of t}le existing House of Commons and to 

members to their respective romd:it.mm+a l)..~ 

not have retained his office. But no case of 
oooun-ed befOre 1885. In the autuiQD 

King illiam tlie Fourth SUJI•dlW'!I 



:ution. It was not denied 
.ftltiaiiDeJl' the Ministry would have been 
minority; and the dissolution must therefore 
if a hostile vote had actually been passed and 
therefrom made, according to the precedent 
to the constituent bodies. But on the• meetiDJJ 
new Parliament Sir Robert Peel found himself 
a minority, and after a gallant but unavailing 
resigneti. It is therefore now definitely settled 
Royal prerogatives are exercised in conformity with 
advice of Ministers ; t11at no Ministry can 
serve the Crown unless it also possess the con:fidenca 
Parliament : that if the King conti:bue his confidence in. 

• servants, although no such confidence be felt by the Hou.ee 
Commons,t.he proper mode. of terminating the dift'eren~ • 
an immediate dissolution of that House ; and tha.t. 
"Ministry must abide by the ~esults of the general el~on. 

§ 2. "The power of dissolution," says Burke,• "is of all 
the trusts vested in his Majesty the most critical and deli-

•• '' T' • '' - •••r n- t.l1 r "T)"'inp ..... t, "t,S.t(><'-an_.t U a grea 

8\l}'~ tJhW\1- " .. - . 

fit, at once to "appeal to the country." The concul"J'ellOllll 
of the Crown is assumed a.<~ a matter of course. But althoa 
Ministers may advise a dissolution, the King is by no m 
bound to follow that advice. The refuaal to grant ---··C-' 
dissolution would indeed be a sufficient ground for the 
DatiOD of :Ministers ; but on the 2thm· ha.nd COIDPlll&l:l•~ 

Workl, iii. 525. 





is required to exercise a personal dii!I'**BGI 
p Mt kind Two bodies, each recognised by tJw 
t.ion aa the .advisers of the Crown, ten~er CODlflicltiDH 
The ouse of Uommon11 desires the removal of 
The .Ministry advises the dissolution of the 
Commons. It is plain that w;here as in 1~5 
a dissolution bas recently taken pla.ce, theN 
for doubt" g ibat the representative body 
sents the views of the constituent body. 
stances therefore a second dissolution is ua.WI 

here no political question• is at issUe, hllt 
the advmtage of a particular party, 

for a dissolution. E 





Of late years the most frequent cause of disBOllilUcllllfll 
been the peculiar condition of the House 

r the dea.th of Sir Robert Peel tha.t House wu 
' to se era.l sections enlisted under separate 
following tifferent guides. None of these aectioliiW\llll 

able to underta.ke the Government, while 
differences and mutual jealousies prevented their . . 
tion • suppo~ of any administration. • .But al:th<:nJQ:Il 
were thus incapahl either of separately forming & 

or of concurring in support of any Minist1y that may 
,...J._,...., ""6een -'iO'I'D"~., .. thek. og'Rosi~!2n to the 
administration always flfrnishcd a commo;- · 
T'uough destitute of constructive .power, they W'8l'8 

da.ntly powerful for the purposes of dest1·uction. 
oollecmvely thwart the measures and impede the 
which any one of them might propose. 'l'hia 
condition of the House was caused partily by the 
ol old political connections, partly by the settlement 
ti'St questions for which men whose opinions were 

~,o:J~~88PI~ csonfficting had agreed to co-operate, and 
ille unexampled prosperity of the nation and the 

ressing domestic grievan~ or.. foreig:a---•Ct~ 





liliiiUie. and as such co 
IIJD&1r.ton o£ Sir Robert. P l 

8. If therefore the King disapprove Qt' the 
dered to him by the House of CommoOB 

ercise of any branch of the Pr roga.tive, wllletdllr 
pointment of his servants or in the peJ:fOimAIInOe q[! 

uties, his proper course is to summon a. ne 
guided by its opinion. But th House of 

· ht of a.d vice oo-extensi ve with tha.t of the 
to. the House of Lords the remedy 

tion ca.nnot be applied. It is 
etenaine what course should be 
eera tender to their Sovereigp. advice _.,,Ud.:.:.. 
ta.tion with his princ!,pa.l serwn't.s, be dej~-. 

to accept. The rule which the present pra•fl ~ .! 
political system seems in such cases to tab • 
all questions of administration the King ought to 
the advice of his Peers, unless a. contrary o inio 
tinctly expressed by the House of Commons: bu~ 
such u opinion be expressed, it should 
thel'efore a. hostile vote bas been pa.sse(J. 
'Ministry in the House of Lords, if the ~!lilt~ 
resign, it ought to obtain from the House. 
vote of a. directly opposite character. 

hich thiS rule depends may be thus 
requires for the efficient discharge 
of Parliament. Since Parliament ·ooJWi!iW.l!:if"·•r 





1818 there was a tivii m.~-~ 
Pedro and his brother Don Miguel. A ocmamttt 
foroe W88 raised in England in behalf of Don rauu..;·•• 
eeeded to his &SRista.nce. The Duke of We•Ifu~)lfJ~-· 

the House of Lords an address to the 
MaJesty would give such directions 88 were negessary 
enforce the ob~ervance by his subjects of His MaJelty-s 
declared neutrality in the Portuguese contest. Lord Grey, 
who wa.s then Prime Minister, accepted this motion aa a 
censure upon the Government for a. neglect of their public 
duty. On a division there was a. majority of twelve aga.ind 
Ministers. On the following ~ay, in reply to a. question in 
the House of Commons, the .Ministers declared their 
intention, notwithRta.nding this vote, to adhere to their 
former pol\cy ; and a. motion was immediately sub:mi.lted to 
the Commons by one of their supporters, expressing grateful 
acknowledgment of the ~udicious policy which His 
:Ma.jesty had pursued with reference to the a.ffa.irs of PortugaL 
This motion was carried by a great majority, and Lord 
Grey's Ministry was undisturbed. 

The next case occurred ia 1839. The House of Lords 
• resolyed to appoint a. Committed to inquire into the .Marquis 

of Norman by's a.dmini&tration as Lord Lieutenant of Ireland. 
From the circumstances in which this vote WM passed, the 
.Ministe1'S considered it as c{]_uivalont to a. direct censure upon 
their Icish policy. On the Jay followi.Dg the debate in the 
House of Lords, Lord John Russell, the then leader of the 
Government in the House of Commons, announced his inten
tion to take on an early day the opinion of the House 88 to 
the Irish Administration; and intimated that upon the result 
of that discussion the existence of the .Ministry must deJ:Ift~. 

He accordingly moved a resoluti.Qn a.P.2roving in Sfil!Pifll'! 

U1e principles which guided the Executive 
IteJuril and declaring the expedience of aa 





·~--~-u.tiou to of • ... ~ .. ·- I'P·'-
ay Such motion to be made by • eooght to throw the burden of further 

Opposition. He seemed stra.ngely to forg;t 
cedent which he himself had established in 1889 ; ~d 
rema.rkable that, although the precedents of 1710 
1888 ere · freely cited, no speaker in the deb&te of 1 
before .Mr. Disraeli who closed •the debate referred to 

t cliscwlsion which was so directly in point. 
so recent, which had C«?ntinued for five whole DMIJ~ 

and which had &t the time warmly excited public 
But Lord John Russell distinctly admitted the imJ~III 
()I the resolution of the House of Lords, and showed .-.,..,~~;:::~~~ 
i&oted the conduct of For~ign Powers in re1at.icm 
(Jovemment of Englaud. Mr. Roebuck., '!ho moved 
counter resolution, · and ~everal P.peakers in the ClQUZet 

~the debate, urged the necessity of either maintaining 
ha.rmony, or at least of definiqg the disagreement, bet 
t.he Houses ; and pointed out that the Opposition, who w 
quite satisfied with the vote of the House of Lol'ds, had 
occasion to interfere with that vote. It seems there~f 
me that the precedent of 1839 is binding. A hoet.Uerea~flll~.,., 

of the Hous~> of Lords is not indeed sufficient to 'Pl'Ctflt1d 



admbliatl:ation which is tbua Cllllltn;lil 

Lorde is bound not to shrink from Ill 
of Commons ; a.nd if that appeal when 

l!lllilldlll, then their path is clear." 



express approval of the House of Commons 
es the question, if the case should so _Mllrnii'A~ 

means of a. dissolution ultimately submitted to tbe~tde~ltll 
of the constituent bodies. But where a. difference 
between tlJC two Houses on a mcrumre of legislation, that 
difference may poA!!ibly continue for years without peril 
inconvenience ; and the Constitution therefore provides no 
summary method of reconcilement. It trusts to the good 
sense and moderation of both parties. Full discretion ia 
given to each House, and the Constitution assumes that the 
exercise of that discretion will be sound and well ~ 
If a.ny mea!ure be an object of strong public feeling and 
passed by successive Houses of Commons and by 1&9 
majorities, the Lords, howe57er distasteful to them ~ 

measure ma.y be, will generally give way. H the Lords be' 
detenpined in their resistance, the Commons are s~dom un
willing to moderate their demands. The healing influence 
of_ the Crown is always P!'6sent to soften any asperity. The 
ati1l more potent force of public opinion restrains within 
reasonable limits the ardour of the Refonner and the 
inactivity of the Conserva.tiYe. 

Our whole Parlinmenta.ry history since the Reform 
abounds with illustrations of these principles. No 

error was ever made in political prophecy th 
in 1832 of the virtual annihilation of 

The 



opinion become more pro,ll01JIDOI!lCI 
now is, or unless the terms of a 



. There l!bWever another me'bllOil' 
that a nd:ta.otory HOUJI6 of Lords m 

rM8oD. When that House persists in its Op]~i~
itnportant measure, a suffiC'ient number of Peers 
created to secure a mn.j ; :-ity for the favoured proJ 
some time this method of solution has be~n usually reoaas-~~ 
nized as the proper mode of dea1ing with the prolfte • 
has become a sort of tt·adition among what is called 
Liberal party. The "swamping of the Peel'B " is a p 
of which thethoughtlessn.nd the ignorant speak and write ' 
great complacenC'y. Wiser men regard it as a Yery dan'" ... , .. , .... 
but very useful in~:~trument. No one however now see 
dispute the exh•tehce of the power. Mr. May• asserts that "a 
creation of Peers by the Crown on extraordinary 00088i • 
the only e<J!liva.lent which the Constitution has provi 
the change and renovtttion of the House of Commons by 
di!ISOlution ; " and, after ob~:~erving that this power llhoul 

used only in cases of "gra\re and perilous necessity." he 
adds that such a mea.~ure " should the emergency be nch 
to demand it cannot be prononn.::cd unconstitutional • I 
may perhaps apper;.r to mn.ny persons to support a.n • 
paradox, and to deny a fundamental principle of our Con
stitution ; but even with this riRk I venture entirely to 
diSHent from Mr. Muy's proposition. So. far from thinking 
that the sudden creation of Peers for a special emergency is 
the only equivalent in the House of Lords fo1· a «lissoluticm, 
or in other words that it is the only legitimate means 
.aecuriog harmony between the different parts of our Govern
ment, I think that our Constitution does not aflora t • 
assumed means fc1r oLtnining the desired object, and that. 
it does afford different means. 

In discussing this question it 



point is th.e object with 
and not theh number or the 
CTeation. Mr. Pitt created a 

- IUJUIII:u- of Peers. Sometimes these creations were 
•Sometimes they were separate. Other M~ 

.a.mld his example. Sometimes ten, sometimes sh
~-1, sometimes even a greater number have ~ 

the same time. But although ~\ 
r;JjQJ!seq11enees have followed from these ~ 

it may have been thought that there wu 
an improvident exercise of the Prerogative, no 
questioned their 1ega.1ity or considered them as 

to the independence of the House of Lords. But 
a•ll'fJJse of the Prerogative which is reserved for " cases 

,.......,i ... lf perilous necessity " is obviously a ver! difi'erent 
one thing to extepd the in1luence of the Crmm 

.. ft)SeJ!l the general Potition of a Ministry ; a.nd it ••n- t'bing, when one branch of the Legislat1118 
N~ its deliberate opinion, wilfully to falsify that;.. 

objections to the creations of t·he twelve 
.-.«~ .. the Peace of Utrecht by the advice of Lotd.. 

Lo!d "Bolingbroke rested• upon grounds entirely, 
objections, if any bad been ta.ken, io 

hiftillldi.on of three times that number under 
Within the years J 795 and 1796. 

fk aa I am aware, three occasions onl7 
ch the creation of Peers, forthe 

•IJOlity in the House of Peers on a 
bad already expressed their onulliiJI 

The first was ·the propoeed 
1688 by James the Second: 

,.,...... .. "II'T~-~ in 1711: the third was the 
• 

:ftrat of these cases • little. 



The prooJI.matlon :fol' the:··~~~ 
intendea. to propose the~ of the otd:I~U 
revoked a few days after it had been iseuod; 
&cond and his Parliament never again met. 
King had carried out his project, if before the 

• the Peers had been created and the Test Act rep~aled, 
not unreasonable to suppose that this exercise of the pre 
tive would have found its place in the black catalogue of 
enormities contained in the Declaration of Rights; and that 
its abolition would have been one of the glories of Wbigism, 
just a.s its revival hilS in our own days been so regarded 

In the session of Parliament held in December, In 
Queen Anne announced that arrangements were made 
the negotiation of a Treaty of Peace. In the H~ 
Lords a~ amendment to the Address was carriec!, 1'81:.,.. ... 

seuting to Her Majesty the opinion and advice of. 
Lordships that no peace ,could be safe or honourab.kl tq 
Great Britain or Europe, if Spain and the West Indies were 
allotted to any branch of the House of Bourbon. Some 
days afterwards their Lordships passed other resolutions on 
the sa.me sul(ject, which wore hostile to the policy of the 
Government, and adjourned for the Christmas recess to an 
unusual day the second of January. On the last day of 
the year twelve Peers were created; and no secret 'Wall 

made of the intention, if it were required, to double 
number. Subsequently Her Majesty com!Dunica.ted to 
Houses the terms of the proposed treaty, which w'ere not 
in accordance with the previous ~dvice of the Lords. Both 
Houses approved of the terms ; and the treaty was in due 
course concluded accordingly. But on the accession 
George the First the leaders of the 
of Ormond, Lord Bolingbro~e, and the Earl 

• Macaulay, Hi•t. of Eng. ii. 814 





acamot· of the trial, the COuimons · Nflblilil!l'~ 

elmf-clunent waa therefore cftsJDilll!~ ' 
question was raised in the House 
facts st&ted in certain of the Articles which 
Oxford with treason amounted to that crime, 
appeaT that any similar queAtion was raised res.,_rt.iJilr 
Article from which I have quoted. It is obviout 
the Ea.rl's answer, except so fa.r as it denied that 
advice, was irrelevant. The cha.rge was not that 
persons were appointed ; or that the peerage wu 
inozeased ; or that the simultaneous creation Of 
nUlllher llwa.s objectionable. The ofFence allepcl 
the Ea.rl wilfully ad vised a measure which 
:MaJeity of a continua.nce. of the wholesome ad'i~r"ll 
Bouse of Lords, and that he induced er K~esty 
aile her prerogative in a manner calculated to 
CODStdtution of Parliaments. The case does not wa:l1'8:11l\ '11l!fl 
iu •ying that such advice, if it were given, would un01litt 
to a high crime and ~isdemeanoU"r. All that it esta.b 
is that the House of Commons voted the charges to 
and that the House of Lords did not express ~tftiiJ!L 
from that opinion, and was prep d to try them ace~~ 

In 1832 during the great couftict respecting PaJ~MII 
Reform, when the danger of civil war was itnl~IJ~ 
when every attempt to form a new Admillliat~fih. 

fa.iled, King William the Fourth relucta.utly ~~--~ 
the ereation of a sufficient number of Peer~~ to --~ 
Jlia.iority in favour of the Reform Bill 

remarked, to the private REilOille:-CliA 



·u.out the neclai\v:~-. 

unusual ~ But Lord Broughaa 
his be1iel that, if the aecession of the Couaena
ta.keu place, and the Bill had been rejected or 

• f1tered. neither he nor Earl Grey, the two per80B8 

~e Royal authority waa given, would ba,.,. 
Mall theuulelvea of that authority. "Suob, • he 
JJlJ deep sense of the dreadful consequence~ of 
I much question whether I should not have 

•,J'\In:aiillg the risk of confusion tha.t attended the 
Bill as it then stood rather than expose the Con

so imminent a hazard of subversion. Had we 
6mrae, I feel quite assured of the patriotism that 

helped us from the most distinguished of our 
and I have a firm belief t.hat a luge 

c4. tefonn would ha.v~ been obtained by C9Dl-

a:.iiMie.,. that the original conception of tbis uae 
M -Jve belongs to wh" is now uaiverBal.ly 

the worst period of our Conatitu~ 
only oocasion on which the ~ ..... 

Clll'ect, although ita execution was on a 
.... l*r.b&lll8 not without 110018 extenaatiag -.::...r.c1 

ho adviled ar wu 8UppOIIlld 
~·~J~M~ to answer before his Peer~ for a -cr.imiDal 

duty : and that in modem times when 



beimreviVed,the 
oonaent for thia 1>UJ'1>0fll_.. 

M!'l:>1f8CIEIU a.ny risk rather than 
meuare so full of peril This OOII~&tii~liti-.01 
a dissolution therefore does not derive-··-"' .,_ 
precedents. Still less can it be justifi;a on -..-~: 
ciples; It is the function of the House of 
~he Crown in all affairs of State. It is in times of 
perftous necessity that the " wholesome councitk" 
Peers are most needed. Yet it is in these very tim 
according to its supporters, this extraordinary crea.ti 
Peers may be made. If the Crown could in this way si"le:IM• 

or pervert the House of Lords, it would remove at the 
moment when the restraint was required one of the one8118 
which ihe Constitution has provided against the• x..a~~:o 
improvident action of ~he Crown or of the Commons. 
King would no longer act .by the advice and with the 
sent of the Lords, but with his own advice and his o 
consent, or at le!Ult with an advice and consent whioh 
law deems for the purpose insufficient. And this irreapcm&
ible action would be n.ll the more dangerous, beca.uae it 
retained the pretence "of responsibility. In short, if it be 
wrong to pack a House of Commons, it cannot be right to 
swamp a House of Lords. 

It is probable that the general belief in this sup 
constitutional remedy has to some extent arisen from 
failure to perceive the tl'lle remedies which the Constitu 
has provided for any disagreement between the Peera 
the other authorities of the state. These remedies I _. . .......... 
already endeavoured to indicate. Where the two .u.u1.,... 
are at variance respecting the advice they should oft1 
~. the Censtitution affords ~rding +.n -+.~n..-...rt!llll• 
GMe a two-fold solution of the difficulty . 

...... ..-..... _ di'ftlnnce is the practical administration 





..U..yed by. prcm~m, 
reign of Charles the ttecc>JUI:· 

jUEildi.cti('n of the House of Lords, 
angry discussions that. arose out 

of Lord · Danby, this remedy was 
i.p 'ed. After the Revolution a similar C01U'88 

on the dispute concerning the trial of Lord BOIIIUIIIIi 
again in the still more violent dispute res~ 
Aylesbury men. 

There have also been cases in which the 
although he is not supposed to take any ofilcial no • 
anything that occurs in Parliament until a formal COIIIUJ4:D1ijl 

cation is made to him, has, either officially or in an b4J•• 
manner, interposed between the disputants his ~-
oftlces. 111.1669, in the great dispute COJJtcei'D.i1llJ:r •n•tt-•• 
which I have referred, the King prorogued the 
although no Bill had been :QRBSed and he COili8eQlU811tbrl8iltiri 
supply Gf four hundred thousand pounds which the COliDJ80J18 
had voted. But when the prorogation had expired, notwi .. 
ata.nding the anxious warnings of the Royal speech &gwiUMII 

a renewal of these hostilities, the House of Commons loat 
time in reviving the subject. The King then oft'ered 
mediation between the Houses ; and proposed that 
records and entries of this matter, whether in the Oo1111liU~--I 
books and Exchequer or in the journals of both t.he llCJailj~~ ... 
should be ~rased ; and that propol:l8l was gladly 801liiiJIIIil 

In the year 1700 a dangerous dispute arose bet 
HoWICS iu consequence of the Commons having tacked 

• bill of supply the bill for the resumption of Irish fOl':lltJtiiiiiJ"' 
esta.t.es, a measure to which the greatest objections aiateill." 
these circumstances William the Third, t although he 

JIPI'I' .Ttiii'Wlctiora of tiN Hau• of Lori~, lli. 
ll'.tiiMIJatt /Btl. of Efltl. v. SSl. 





iDd consequently ihJ 
In c8.ses of dispute betw~ 

"teelpecJting their privileges the Crown ca.unot be 
have, and in fact never has had, any motive for 
other than the desire to. restore their friendly rela.tiJiii 

• is only in matters of legislation that any \.U.LI"""u ..... J 

It must always be the interest of the King that 
of the other powers of the State should be ba.JmclnicNI&,:• 
aeoure this harmony the Royal opinions and 
frequently and freely sacrificed. We might thus 
result which the cases suggest. The King ma.y 
~ t4J sanction a bill which the other H 

ut he ought not to induce either House to 
ol the other. Concilia.tio~ not strife is the gnr.Ol~)UI 
of the Crown. We can thus see the distinction bet;Weiill 

conduct of William IV. on the Reform Bill, and 
father on tho India Bill of 1783. King Wilham interpfi 
to allay a difference whicL threatened either the 
the Constitution Qf tne country. Nor did he act 
every other lawful expedient had been tried without 
But the course pursued by George III., 
opinion ofLord Campbell in its favour,• was not 
remedy for the occo.sion. He might have 
Ministers or dissolved Parli&tnent or 
But initead of taking any of_ these COU1'8e8, Jie 
personal influence with the Peers to procure the 
this Bill which his :Ministers with his 
proposed and which the Ho of 

• aoaroely wcuthy of a. K~ to ft"...;:-101........:=·-.. 





CHAPTER VIII. 

THE CABINET. 

§ 1. I have said that under Olll' present system 4-J..a·-.ill 

of the Crown are exercised by the agency and 
advice of cerliain officers of Sliate, a.nd tha.t the 
officers tk criticized in Parliament. But apan. 
rela.tions either to the Crown or to 
able relation has grown UJ\between those oftioers 
which fonns the very corner ~tone of our modern 
Government. Few writers ha.ve cared to trea.t. ot 
ject, and Rtill fewer have fully di!cussed it.• Our present 
lia.rity with its working is eMily mistaken for a. .lmr-.1811 

_of its theory; and tlie f'lysten'l, the gradual and lJ.njieeiiailiii 
and sometimes interrupted growth of many years, 
readily admit of a clear and unembarra.ssed de~a-J~Iiil~ 

is not therefore without hesitation that I attem-~ 
in the present chapter the rise and 
Cabinet. 

The Ca.binet of the present day ma.y be - !llllllil'l 
Political Committee of the Privy CounciL t 
functions of that ancient board are now 

• Bee for much valuable information ou ti*HIIII 
l!.tMII!RC"""'' Govemmen.t, and Mr. Oot'a lf&IC. oJ 

GMwllle Papm, ii. 616, 8 lb. lll, - .. 'll!!llil81 













wekno 
~-~fel~re openly to oppoae the measu:Je 

&redit it ; • and o.ceordingly 
OJa to which they thought that the .IAJin:JII""f 

, and on the loss of which tb y hopeci to 
ufticient to procure its rej ction. The Lords 

the design, and passed the bill without a.mendm:ent. 
Ja.ter period, when the Whigs were in power, this 
some others which were personally offensive to the 

• g, were repealed. It may then be inferred that 
storation of the former mode of transacting bu · 

felt to be inconvenient; and a Rort of implied sanction M~Wma'IIE( 

tO be given to the new method, partly by the pos1tpc>ne~a~.~ 
of the clauses in the Act of Settlement during the eSJ.at.U-~ • ad the succeeding reigns, and partly by the dellib4• 
repeal of these provisions. Soon after this repeal. • 
beginning of the year 1711, we find in an address 

ouse of Lords to the Queen a distinct recogniti 
Cabinet Council ; t and on the same occasion tbt~··•
curious discus.~ion respecting the meaning o 
Cabinet and Ministers. • 

It is said t that the House of Commons 
in any of its authentic acts recognized hhe 
ot' the Cabinet. But usage has now efFect.uany 
the position of that body. It either 
directs the exercise of all the powers ol 
Council. In some matters the Minister 
apartment alone takes the Royal pleasure. 

matters which are of a more fonua.l nature, or which 

• Lord Cowper's ImpartiaZ ~iltMy of Prin, .t~ fa 
F~lll1•U/6 of Lord 00fllpM'. 

8 P•l. Hilt. 970. • 
Sir G. 0. ~. 8 Ban1. clv. 79. 





'rhe n8i al admii\istration • was c nsured ; and 
which ensued necessitated the further change of 
Lord Nottingham, the great Tory leader, from the 
Secretary of State. Shortly afterwards the Duke of 
the Lord President, was for the second time in his 
~ impeached ; and' although the ommons did not 0011~*1 

eir proceedings, and he was allowed nominally to 
bia ofB.Qe, he virtually ceased to be a Minister. 

been tirst Commissioner of the Great Seal, 
t•rt8110ual-v given way to the able legal champion of 

Somers ; and, about the time when the Duke <>f 
impeached, waa obliged~ as Speaker of the 

UQllllDlODB, to put to the vote and announce the ....... ,,.,'-~~~o~&& 
resolution . that branded himself with 

:r..atly, although not for some time aft rwards, U<lldolpiiQii'Ji 
the sol remaining Tory amongst the great officers of 

induced to tender his · resignlltion.§ The 
election of 1695 had b;en highly fa.voura.ble to 
paaty : their chief1:1 were intimately connected 
other, and were devotedly supported by their 
'l'hus the Junto, as they were called, posseseiog 
e,dence both of the King and of PMliament forined, 

mr as domestic affairs were concerned, a v6Jritlr.blt-IU 
lli}loi~11Jt.tle,,e1o,ned Ministry.· 

Xhus at the commencement of the eighteenth 





-~~y· taken to dispeQae 
.,(MIJ~• until the &11 of Sir Robert Walpole 
~in ofticia.lexperience and in the implicit 
the King, first acknowledged that he could :bo lnTinM• ~ 

aerve the Crown when he n..o longer possessed the 
of the House of Commons. Even then, the sul~dbll&tl 
the Executive to the LegiRlature long remained in~d 
The Ministry had not yet acquired its political 
in the absence of such unity the process of oballla4• ~ 

tedious a.nd difficult.. 





(ICCIUilt>ns too in t 
are made to appointments 

pf these is very curious. It 
" The Duke [of Leeds J is forced to 

place, but to break his fall is made a 
a ra.nk tha.t will•soon become indiatin 

~~~llm.lllor by growing a.s numerous."" It · 
Bute's appointment to the Cabin~ 
Council was much censured at the 

in 1761 LordTemplemovedasan_._. 
the appointment of a First ltiDis!~,:tl:t~ 

unsuccessful, suggests a 



Grenville * the wa.nt of 
between the Ministers seems to have 

attempt was made to supply the 
Cabinet dinners. Again in the negotiations be

Fox and· Lord North which resulted in their' 
the departmental characte:r of the Oovernmeuf 

1KlnnJ7 but before Lord North's administration, and 
bl. concert between the servants of the Crown wer&. 

notice. 
method of' Government by departments wae 

which . George the Third laboured to est&b
was sharply opposed to the method of 
by a Cabinet. In the latter·methOd the inde

j)relinrlnary consultation is essential. •It tends 
tO e.ft'ect that political unity to which I shall pre

and to compose i~ private those dissensions 
servants of the Crown which formerly ~ 

openly ; but also to bring the Royal ·wjll directly 
nence of Ministers. A decided course of acl.i.OJt 

0 



·~dBiaUon that ............ c 

The Parliament presents J.ta 
~iid8ra its advice, in matured and 
~·aLtWra of State therefore, as in matters of 
voice of the King is no longer deliberative, bat 
The act is siill his act, and he may either aocept 
the advice which his Council for Legisla.tion or 
for affairs of State tenders : but it he decline, 
expect to continue on friendly terms with the 
which be thus plainly intimates his distrust. 

§ 6. have thus traced several steps in the 
Cabinet. They began by the separation ftooJnl 
Oouncil of a kind of committee for adJnilliltl
poses. The next step WIU\, that this committe& 
from the political party at the time predoJUiDUlt
ment. In the third place its deliberations We!e 

apart from the King, a.nd its ad vice was tendered 
a definite and tangible form. But the distinctive clu~or&~IJI 
of the Cabinet, and the feature which is essential: 
successful and complete operation, is its political 
The Cabinet is not an ordinary board. It is 
a partnership of Privy Councillors for adJIDilllidltdll 
Government. If it fail or if it sucoeed, i1;a. 
success is that of the collective body. 
difficulties it may ha.ve, its voice a.nd ita .. ...,.., _ _ ,..,. 

If one of its members should commit eay M'loow:'-G~P~ 
involved in any difficulty, the bla.nie ~ 

but to all those who either actually OOIII.Oti!l 
........... _.... or a.t least authorized him to act , 





• x-T• Hi•'· ofllrll· m. '18. 





to the 
.applies to a. Ministry a.nd 

Mfii'Atinm of recent orlgin. In former 
Crown made no secret of their likings 

Even sinl".e the Restoration there are 
insta.nceij of their conflict.q. • Sir Tho:rnas Coventry 
of the Treasury was the principal accuser of Lord '">" ....... ""' 
Clarendon. The Lord Treasurer Danby found his 
bitter enemy in Winnington tho Solicitor-General 
ih>m his own energy and partly from his favour at 
Walpole was able to maintain a rigorous discipline. 
rigid rule was quickly relaxed in the feeble grasp of 
eessors. When Sir Thomas Robinson led the 
CommoD$•in 1756, his principal opponents were 
master of the Forces and tl1e Secretary at Wa.r. 
Fox when Secretary at War .was the most violent 
of his colleague Lord Hardwicke's Marriage 
elder Pitt threatened with impcn.chment the Duke 
castle and tl1e officers of the Trewmry if anything 
wanting for the war.! Under George the Third the 
friends always voted agAinst an unwelcome Ministry. 
King WM prompt to deal with any insubordination 
his own views were opposed; but was deaf to every 
tion of enforcing discipline in favour of ministers 
disliked. 

Although the rules which require for the ACliiDJ~ 
the support not only of its own membel'S b'\t 
ordinate political officers were understood and. eujOftlletJ 

Robert Walpole, his own predominance was 
admit of any difference existing between the 

• 
• tlaeaullv'• Hilt. of Eff1. iii. 18. t Lcml JrlaltldDIW 

l .Upole's .ICtmoirl of Glt1. 111. L 





'WlCJUJilt bia remaining in. 
·~~ti~ei and alte tiona in His .M.~JM1'J.'J 

expressed his sorrow •t parting• with 
obServed tha.t on'tbe point in question be ag:~re~~~~ 
with the majority of ti1e Council that, although 
have yielded to their opinion if they had sntmo:rr.a.1:: 
Pitt, it would h~tve been with difficulty that he oo 
himself to do so. Mr. Pitt's resignation was 
acooepted ; and he at the same time recei ed, in 
f his distinguished Rervices, various marks of Roy 

The principle on which his father bad thus 
me thirty yea.rs afterwards vigorously M1'rie4• n1rrl: 

ounger ~itt. I have already mentioned tbait 
low, while Lord Chancellor in the second 

ministration, had been • practica.lly the leadez 
Opposition in the House of Lords. He continued t.he 
practice when Mr. Pitt was Prime Minister. But be 
calculated both his own influence and tba.t of his chiel 
aome time the' perversitJ.es of tho wayward Chancellor 
unnoticed, or attracted at most a good humoured 
stra.nce. At length Lord Thurlow opposed in the 
Lords an important portion of Mr. Pitt's financiat 
Bill for establishing the Sinking Fund. Th& 
patience had reached its limit~:~. The ne t day 
the King, stating that either Lord Thurl 
retire from His !lajesty's service: The King 
and, much to his surprise and vexation, the 
withdrawn from the refractory Chancellor. ..Ai 

the principle is well established, .and 
lw!ntd in practice. When a. "Qifrut~~-.il]_, 

Ml{ •• ~~~trial ~y "b9tween aur 





the act ol oue ~ ...... w 

all. Aooordi.Dgly on a te'aiiDt"!!l 
:'PllftOiaaJ.atta.ok WM made upon Lord J'olid 

O'OD.duct in relation to the negotiations • .t 
Lord Palmemton declared tba.t theo Ministry 
if Lord J obn Russell bad not insisted upon 
support their colleague a.nd to a.bide by the Cleclisil,.,: 

ouae of Commons upon his conduct. There 
cases in which a.n adverse vote in Parliament may 
may compel the resignation of an individual 
Parliament ma.y refuse to sanction a. policy which 

inistry considers essential, but on which • 
though. they ma.y ha.ve acquiesced in his 

entertain equally strong opin\ons. Thus in 
contemplated a. war with Russia. in 
oocupa.tion by tha.t power ot the fortress of Ucl~n& 
commanded the road to Constantinople. The 

as strongly opposed in Parliament, a.nd 
support in the country. At length the ~istry,• 
that its policy wa.s nQt understood a.nd that there 
probability of their obtaining the support which an 
prise of such magnitude required, a.ba.ndoned 
The Duke of Leeds, who wa.s then Secretary of 
Foreign Atfa.irs, did not choose to alter a 'POillOO.~ 

department had recommended, a.nd resigned : 
Ministerial changes took place. There have 
simila.r instances of a. la.tel' da.te ; but they 
either from a. reluctance on the part of thel'81imJ1tftjl!l 
to acquieece in some decision of Parliul•rt 
OOIJe&gues had accepted, as when a ~n ot 





whose ADiPoi:DtliDeJ:L' 

advised ; and the fact that the 
was alSo one of their own body drew the ties 
still closer. But for his irregular ~ode of 
with the King, that colleague was alone 
too on a recent occasion the House of Uo:mn1ons. 
its disapproval of certain irregularities of Lord 
Westbury. The matters to which this censure ap:p.w~-~ 

not political, but related to the personal conduct of 
Chancellor in the administration of his office. The 
was that the Lord Chancellor resigned ; but that no 
change then took place in the Ministry of which 
member. 

The. principles which govern these 
sufficiently apparent. In the former 
ministers disagreed with the majority of their 
They had previously concurred in tbe propriety of a 
course. When Parliament diAltpproved of their policy, 
element was introduced. The one portion wished to IILQ.Iltflll!o: 

to their former views. The other portion was 
a.ccept tho views indicated by Parliament. In 
cur'nstances tl1e minority retired, just as they 
retired upon any ot.her subject of disagreement. 
other class of cases, there is either no agency at 
agent has acted outside his proper powers. 
bility for the acts of partners relates to their 
only, and cannot be extended to their offences. 
not unreasonable that in ordinary matters of 
conduct of each minister should bind his uvlJLII:,III.I,rwillll. 

the ordinary details of the business of each del:>&rt!DJIB 
other ministers rely upon the discretion of its ....... --..-~ 
have deliberately associated themselves 

doubted his competence, they could 









!JJII* lltipubWou 1Vere 

.~,-.JIIIIirllt.1 to eDSU1'8 on ceriai:n spec 
tnilD.is1ieriaJ. action. In connection too 

appointments, that of the Chief Justice to a 
Cabinet, there was a remarkable debate in both 
which the nature of the Cabinet was largely \.Ull~~.~~~
which is said, • altlwugh perhaps too strongly, 
affirmed the doctrine that the Cabinet is not a body 
nised by the Constitution, and that the 
each minister for the acts of his colleagues is only a 
and not a legal responsibility. 

The result then of our inquiries may thus be 
About the period of the Restoration we can distilll~ 
developtx~~nt of a special organ for the exercise of 
tical functions of the Privy Council. During the 
William the Third this Committee of Council for 

• of State was usually selected with reference to the 
of its members in both Houses of Parliament. But 
to the accession of the House of Brunswick there 
system of concerted action and no mutual responsibili 
tween the servants of. the Crown ; there was no ---~~ 
determining the policy of the Crown by 
~ternative of a general resignation, and there was no 
means of changing the Ministry in accordance with the 
of Parliament. Under Sir Robert Walpol'b the 
system, in most at least of its featureR, was esta.blishllkt 
was to a great extent dh!continued under his SU<1(81!11i 
but was revived at various intervals and with varying 
during th~ reign of George the Third Towards \he 
that long reign, or rather of that part of it in wlow.._'i 

lting himself exercised the funotioDs ol --P'I'HJS 

• Ib. 290. 





CHAPTER IX. • • 

THE RELATION OF MINISTERS TO PARLIAMENT. 

§ 1. Although it be at the risk not only of stating but. of 
reiterating a truism, I must again observe that the ~ 
officers of State uaually known as Ministers are the servant. 
of the Qrown. The first duty of such a. Ministe~ 18 to 
protect and maintain the interests of his Sovereign. OU 
some occasions he will best promote that interest by retiring 
from the Royal service. He may feel bound to decline to 
assist in a policy which he disapproves; or he may seek by 
a sacrifice of himself to silence those envious tongues that 
might else assail his Master. But there are other occasions 
on which an equal de\>'otion is shown by his retention of 
office. A servant of the Crown must control the impulses 
of wounded self-love and offended dignity. He must not 
hastily abandon the duty he has undertaken because hie 
counsels may not always be acceptable to Royalty, or 
because in Parliament his projects of law sometimes mis
carry, or because out of doors some senseless cry is raised 
against him. The vassal was bound to aid his lord as well 
by his counsel as by attendan~e in his couri;a and service in 
the field. The same obligation bas descended to us. The 
law imposes upon every man the duty of responding to 
Soft!'eign's demand for -advice• and assistance: and 
oyalty and devotion which the tie of fealty once ~l'D~ 



a response in the hearts of British st.atesmea. 
indeed has hitherto been that from a chival.roua 

erring devotion our statesmen have sometimes lent 
llii.Wre to support contrary to their better judgment the 

_...Ml wisht¥~ of the King. So Lord W aldegrave waa 
in & great emergency to endeavour to carry on the 

_.:ontsn'li of George the Second. So Lord North in an 
submitted himself to the will of George the Third, 

twelve disastrous years bore the obloquy of a policy 
he oondemned. Nor does history present a more 

picture than the courageous loyalty of the Duke of 
prepared to undertake as often as he was 

the Oovet"DIDent of the country with the same 
~bedience as he would have taken the command of 

(}1illf&8de, a.nd ready without any question of its p\-u.dence 
refPo1'd. to the consequences to himself alike to assume 
to leave it at the word of-command. 

,_, __ .~ appreciation of constitutional pnnciples has to a 
:.W~li taken away the occasion for such appeals and the 

for such sacrifices. It is now necessary rather to 
claims of the Crown than to insist upon the need 

• 
..... ••. n..- it. In our days of politica.l combinations and 

crises, men are too ready to forget their duty to 
·llniVfll-eion and their obligations to the public. In 

if nob in England, office is sometimes 
aooepted, and aa heedlessly abandoned. 

was urged by Sir Robert Peel* that, " when 
at a crisis of great importance undertakes the 

of administering the affairs of this country, be 
obligation to pen~evere in the administration of 

• long as it is possible for him to do so con
hia honour. No indifFerence to public life, no 

• 

• S,UC'hu, iii.l16. 
P2 
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·:0-,.ff.t •. 
disgust with the labours which it imposes, no .P*~Di~:-1~ 
mortifications, no deference to private feeling could ..... 
a. public man in withdrawing on light grounds from c · 
post in which the confidence of his Sovereign Jvul pltact 
him." Acting upon t.he views he thus exprellsed, Sir Robert 
Peel, who had in his absence and against hiR \etter .i_udg
ment been by the Apecial act of the King called to o1Roe, 
maintained for some time a hopeless contest; and relinquished 
it then and not until then, when it became apparent tbat ~ 
efforts were fruitless, and that a continuance of his ad
ministration would only ~uvvlv" OvLh Li::~ Royal Master and 
the country in further embarrassment. The precedent of 
1 835 proves indeed that Ministeni aro bound to give way to 
an ad verse House of Commons even though no dil)ct vote 
of censftre or want of confidence has been passed aga.inst 
them ; but it also proves something more. It shows that a 
public man, whe11 his Sov~eign calls upon him to take office, 
is not at liberty on any other than public groundR to refuse 
the call; and that when such a person has accepted the 
duty, be is bound to continue at his post as long as be baa 
any reason to think that his services arc useful. If he can 
carry on the Queen's (}overnment with advantage to her and 
without discredit to himself, he is to remain; when he finds 
that from whatever cause he can no longer do so, it is time 
for him to retire. 

§ 2. There seem to be tl1ree sets of circumstances in · 
which the relation of the King to his Ministers has been 
such that their continuance in office could not be expected. 
These circumstances may be dedu~ed from the very nature 
of the Ministerial relation. It is the duty of the Ministry 
to advise the King upon the exercise of his various pre
rogatives, IUld to carrf into ~ffect the policy which iD 
accordance with their advice he has determined to ~ 
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911ght f.o be free to oft'er any advice tllat 
!iJifti~ClM of the time may in their judgment _,,n,,IIIU:l:' 

maf reMOnably expect that, in all matters at least 

~-~" importance, the advice which they tender shall 
They are also entitled, while they remain the 

chf:ef servants of the Crown, to receive in the 
IIII'JA:ftl'8 of their duty the full conndence of their Royal 

We have accordingly in our modern political 
examples where on the failure of each of these con-

inisters have felt themselves unable to continue in 
of the Crown. 

are bound by their oaths as Privy Coun- • 
and by the manifest duty of their office to give 

King true counsel to the best of their judgment. 
would therefore be inconsistent with their Qltth and 

if they were bound not to give on any par
subject, whatever might be the exigency of the peril, 

• advice as they considered best suited to the nature of 
Such a pledge George the Third, more mindful of 

lllllmOsed. obligation of his own oath than ofthat of other 
desired on more than one occasion to obtain from hie 

During the American War-His :MaJesty declaredt 
expected to receive from any new Administration 
he might form a specific promise in writing 

they would in no circumstances consent to the dis-
of the Empire. In 1R07 he required from 

U lm1viJlle's Ministry a similar pledge that they would 
ID~IOSe to him any measures connected with CatboHc 

Lord Grenville and his colleagues refuaecl 
y such engagement ; and their Government was 
dileolved. The subject was dillcussed in both 

• 
Oourt llftll Cabiruta of Geo. III. iv. 141. 

~~~lilt: o...t. But. i. 411. 
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Some measure 
to the Roman Catholics formed a part of Mr. 
scheme of Irish policy ; and J1e and his colleagu 

were pledeAiJ t,/) t.he !rieh Cn.tholk.:, w tmpport some auoli 
measure. On this subject however the King was infle 'ble. 

· He positively refused his consent to the introduction of the 
proposed measure; and upon this refusal Mr. Pitt 
aeveml ~f his principle colleagues tendered their resiptii 
Nearly thirty years afterwards the same subject bad almait 
proved fatal to a third Administration. When the Duke of 
Wellington and Sir RoberlPecl in 1829 had become satisfted 
tha.t the time had arrived n.t which the concession of the 
Roman Catholic claims could no longer be dela.yed, they 
proposed to King George the Fourth the introduction of the 
Roman Catholic Relief Act. The King refused his consent. 
Tho Ministers tendered theh· resignation ; and underwent 
in token of its acceptance the Royal Kiss of Peace. On 
further consideration however His Majesty desired th to 
withdraw their reRignation, and consented to the introduo
tion of the measure, to which in due course he gave ia 
Royal assent. 

It might be supposed that when the King accepted &:nT 
person.s as his tecognised advisers, and consented to adopt 
a.ny policy which they had proposed, he should give them 
in the execution of that policy all the ILSI!Il81i&n4:e...."w.bliel:~-'l! 

• Lord Colcheakr'a Diary, ii. ll!J. 



~-&llolrib' of \be Crown could a.flbrd. But, u 
t{ftlady seen, former Princes did not always take 
Of their duty. When George the Second found 
~ to accept the united Administration of the 

of Ne-..eastle and Mr. Pitt, he reluctantly released 
impracticable task ·his faithful adherent Lord 

upon whom he had imposed the unwelcome 
a.ttanpting to ca.rry on the Government. The 

int.-m;.,..,.. of the King and his favourite servant wu 
tenderest character. After many assurances of • 

Lord Waldegrave comforted the despond!Da 
by pledging himself to be ready on all p1"'llft 
to oppose His Majesty's ministers and l1ii 
son.• It is needless to repeat how the King'a 

~~&!Dill iu the reign of George the Third never ~ted wi~ 
ministers, merely as such. George Grenville iD 

biiiilanless of spirit declared t. that be would never apia 
at the will of a set of janiza.ries who were at 

!ltlrnetlt ready on the word of command to tighten. 
r.tllttul round his neck. In the Regency! Imd 
"*"'"'-un'>~'~ a strong reluctance to take ofP.ee from a 

of the sincerity of the Re~nt, and the COJlLvietoiiQ~ 
the son as with the father a strong court itdtuab 

be actively exercised to undermine him. 'J'he. ~ ........ 
on which a difficulty of the kind was a.ppnh~U , 

leaat led to any practical consequence was the 
question of 1839. Probably that case may be 
as the final acknowledgment of ConstitutioriJI 

It was certainly somewhat hard to insist 
among political functionaries of a 

Pl!llt'Ou:rite It wu howev~ right 
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ahow in the fullest and most complete mamsr 
Jlejesty, although she made no secret other peniiOntLl. 
gave to the ministers whom she appointed her un~~;l1~1 
confidence ; and that no distinction now existed Jletw 
the official will of the Crown and its secret inclina.tiOD • . 
Although on that particular- occasion the former.ministera 

• were enabled to continue the Government, the point in 
dispute was two years afterwards silently conceded ; and 
all Her Majesty's ministers have been unanimous in attest
ing the thorough good faith and fair treatment thaj. · 
their dealings with thie Royu.l Lady they have invariably 
experienced. 

§ 3. There are few instances resi of a 
Minist m consequence of an1 im ediment resented by 

e action of the House of Lords. The explanation of thil 
t is found in that re1Q.tion of our double-chambered 

system which in a previous chapter I attempted to indi-
. cate. Ministers have, in the case of a hostile vote 
in the House of Lords, the opportunity of obtaining a con
trary vote in the House of Commons ; and although the 
Lords may always reject a Ministerial Bill, it is seldom that 
the proposed legislative cl1ange is so important as to require 
such an extreme course as resignation. On one memomble 
occasion indeed Ministers did resign on a defeat in the Lot 
of a Bill on which they had staked their official existence. 
Lord Grey and his colleagues were prepared to resign on 
the loss of the second Reform Bill in 1831.• But both the 
wish of the King, and a vote of confidence carried by a large 
majority in the House of Commons, induced them to make 
p. further trial. In the following session the ministers again 
sustained in the House of Lord~ a defeat whicll they re-

• :Roebuck, Hi1t. of th1 JJ'hig Minist'11, ii. 1117. 



They asked the- King for pemliliiclia 
• ent number of Peers ; and upon his re!hr!ll~~ 

'*~~!red their resignation. Subsequently however they'\Ve!e 
["$~·~led.; the required aut.hority was given, and as we hAve 
Pr:Rlilllidy seen ~he Bill was carried without fortunately the 

w~-- ol the power. 
may indeed be said that even this case does 

come within the rule ; and that the impediment 
created by the refusal of the King, and not by the 

the Lords. I have already stated the grounds on 
I think that the proposed creation of peers was mde

It is indeed true that the state of excitement to 
~11'r..:t~hteh the public mind was worked in the year 1832 renders 

-••mu~·t.IILe application to tbat period of the principles which 
tteuiiiiM'Ii"Uin less troubled times. Yet even then ~ese prin

apet have speedily asserted their force. When the 
E:~ .. lllltion found the impossibility of forming an Ac:lminisor 

ud the nece~ity which existed for some prompt 
of the question, the natural solution of the difficolt7 

have hardly failed to arrive. The King's Oovel'llJildt
be carried on. The Opposition were no a e earrr 

a.nd a.t the saine time maintain the' 
law. They were therefore bound not to prev_. 

~~~-·Gi&IljfC8 in the law without which their a.dvel'S&1'lea wae. 
pared to incur the responsibility of office. This view 

111'!!'::-. ...... -- to have been in effect adopted in the great Commer .. 
:BefOl'llll of 1846. In November 1845 the Administration 

Sir Robert Peel was the Chief differed upon the 
Bepeal of the Corn Laws. The number ofthe die
was so great, a.nd the differences seemed so irrecon

the Ministry resigned. The Protectioniet 
the retiring Mjnistry profeBSed its inability to 

~~·~dalwstrls.tic•n ; and Lord John RUBSell who un 
W88 after several ineffectual eft'ori4 COJD:-
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pelled to abandon it. Her MaJesty hid thaa no 
resource than to recall her former ministel'B. They 
except Lord Derby, returned. The dissentients, m()ft 
whom were Peers, withdrew their opposition and pported 
the Bill. In the House of Lords, although it. was belie 
that landed proprietors would incur from the operatio~ of 
the change a severe pecuniary loss, the measure was carried 
by a large majority. All other means of conducting the 
Government of tho country had been tried and had failed. 
In these circumstances there was surely much force in the 
Duke of "\V cllingtvn' ::~ nmmrk that " the formation of a. 
Government in which Her Majesty would have confidence 
was of much greater importance than the opinions of any in
dividual on the Corn Laws or on any other laws."• • 

• 
§ 4. The im ediments to administration which the House 

of Commons mn o er are•either direct or in ll'CC ey 
may e 1st in the form either of a vote of c nsure upob some 
particular part of th Administration, or of general want of 
confidence, or of tho rejection of some measure proposed for 
its approval and regarded by tho Ministry as essential to b 
successful performance ~fits duties. Of the direct interference 
of the House of ommons examples are almost superfluous. 
Through all periods of our history addreSRes have been 
pr sentod to tbe Crown for the removal of some obnoxious 
Minister. Such was the mod of attack u on Sir Robert Wal
pole which ou unsuccessful heralded his fall. In later 
ttmes since the more completcestablishmentof the Ministry, 
the a.dures1:1 for the removal of an individual minister has 
been gradually changed iuto a vote of censure upon some part 
of the policy of the Administration or into a vote of~eral 
want of confidence. Some examples of votes of ceJliJUN • 

• 8 Hansard, nvi. 146. 



can be no doubt of the right of the House of 
<t.:JCJIDJ~lS to express either its partial disapproval of the 

or its general dissatisfaction db its fat.. 
•hrwith its policy. But there ca.n be also no doubt f.M6 

is one which ought tQ be exercised spa.ringly 
~~i11lpcxrt:alllt occasiotm It is a great power plaoed 

of the Commons not for mere party pmpoeM 
public bene&t. Its misa.pplica.tion only Bel'V81 

it when it is applied to its p1·oper use. Beside&, 
of Commons acts in thiR matt~r as the a.dvieer r4. 

It ma.y disapprove of the existing A.dm.iniet.rali 
of its acts ; but it ought not to be so liard to pleue • 

~Q.Cli~r all ernment impossible. Those periODS w 
Rltlu:'O'W a.ny .A.dministraliion may expect to be required 

to assist him in the room of those ofcers wh<a • 
oftheir proceedings he ha.d displaced. Nor-ia• 
ho is so summoned at liberty to refuse. 
lrimaelf the responsibility of obstructmg 

t.b.e country. If he desire to save .bUI.elr 
•lldt.ticl•n of mere faction, he must endea.voar 

• 



ita p1a0e a better acn-.•~ 
address his 0olQJilODI in th4 Wlj~ze 

lbphic poet to his mend, .. 8i qui-d ~ 
Cbndidus imperii; si non, his utBre ~" 

§ 6. When Parliament directly and in e~~ 
censures the conduct of ministers, or declares its ge~lell~~~ 
mistrust towards them, no difficulty respecting the co 
which that Ministry should pursue can arise. But the • 
drawal of parliamentary confidence may be also exp--...A
indircct.ly ; a.nd it. 1" uut. always ea.sy to ascertain thoee ' 
direct" indications of mistrust which justify the ~ 
of a ministry. On this subject two theories, supported - IIL.C.·-..
by distinguished names, have been proposed. Accordjl)g 
one view,-the confidence which Parliament is asked~ .,.,~;:l'l!ll 
ia a confidence in the Ministry as administrators. 
to the other view, it is a co)\fidence in the Ministry as I ... 
lt.tors. The fonner opinion i8 maintained by Lord Ma.O
aW.,y: the latter by Sir Robert Peel. In the debate which 
led to the dissolution of Parliament in 1841, Lord Macaulay,• 
then a Cabinet Ministe1·, contended that " it was the Arst 
duty of the Ministers of the Crown to administer the e:zist-
ing law. If the House of Commons did not place sufficien• 
confidence in the Government for this p~ose, it _ _..ot.-
express its opinion either directly or in y: " and 
denied that it could be called a want of confidence if 
Bouse withheld its assent from any new legislatiw me•n 
or refused to sanction tlie alteration of an old law. 
Robert Peel, t on the other hand denounced this d.oetriDe> 
as " unconstitutional and dangerous, discouraging to publio-
men and fatal to the energies of a Govemment." He 
the possibility of drawing a. line ~een ---"---.,._.Y~ 

• 

• 'lr,uchu, i. 841. 



TO PARIJA.MENT. 

acta of administration ; ce~ in Jtrong
v...,nf".j~m of "OpESn questions;" ~d declared his opi.Dio!CL 

•• the character of an Administration, their claun to 
.,....'"':.='ou.. G6Widence, is inftnitely stronger on account of their 

llail&tiive m~ures than on account of their Administrative 
A• a la.ter period, when the angry disputes connected 

\he Melbourne Ministry had been forgotten in still 
disputes and still more exciting events, the grave 

deliberately repeats the doctrin·e which in his 
for office the brilliant partizan had so wa.nnly advo
In that pa.ssage of his great work in which he 

the institution by which the House of Commons is 
effectually to control the Executive Adm:inis

Lord Macaulay* declares that in Parliament the 
-wbiilrtelta are bound to act as one man upon all•questiou 
ltl!~ng to the Executive Government; and the illustr&tiou 

h he supports his position and which I have cited 
chapter are all selected according to. thia 

It seldom happens that when two eminent men 
opposite opinions the one is wholly right or the 

wrong. The one generally errs by excess, the 
deficiency ; and each serves to correct or~ limit the 

Sir Robert Peel never denied that Ministers were 
for their administrative as well a.s for th&ir 

- "- conduct. Lord Macaulay expr~ly admits that 
.. aiaittl~ilon is bound to resign, if it be impressed with 
llla:Otllion that the legislative change which it unauc
~)p()lled is of such a nature that without that 

OIIDDOt carry on the public service. In theee 
I 'CIIbDii,..liollS then we may perceive the true principle. . . 

• Speechu, iv. 485. 



Kbristen musb P08fe88 the full confidence of 
their administrative integrity and skill ; and that 
mtaat be shown not only by a refusal to censure their 
ceedings, but by a readiness to enact such measure as 
Ministers may declare to be in their opinion e~ntipl to 
proper administration of the existing laws. But•it is flOt 
requisite that Parliament, if it have confidence in a Minister 
as the administrator of the law as it is, should have equal 
confidence in the same persou as an adviser respecting the 
law as it ought to be. On questions with which he is 
specially conversant the Minister in his place in Parliament 
speaks with authority. But on questions which do not 
affect, or only indirectly affect, the actual administration of 
public affairs, the opinion of a Minister should merely ,go for 
what it is-worth. He is an administrator, not a jurist. He 
exercises indeed a double function. He is the servant of 
the Crown, and he is a member of. the Legislature. But in 
criticizing the conduct of the Minister, we are not to take 
intooaccount the failures of the member. Success in the one 
phere doubtless contributes materially to success in the 

other. But the two functions are distinct, and should be 
separately judged. The test then of the influence of any 
legislative measure upon the fate of any Ministry, whether 
its own proposal be rejected or a Bill to which it was hostile 
be passed, is the same as that which in ordinary circum
stances determines their retention or their abandbnment of 
office. There is one question which must always. be upper
most in the mind of every servant of the Crown : " How is 
the Queen's Government to be carried on 1" If t.he measure 
or the loss of the measure do not affect, or affect in but a 
slight degree, the administration of the existing law, 
Ministers are bound, however much they may disapprove ef 
of the innovation or however muc'& tb,ey may regret the 
of their proposal, to wntinue in office. If on the 
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aa4. immediate change in the practical workbag 
• i1J16111t be introduced, Ministers cannot be required 

a responsibility against which they protested. When 
... an obstacle occurs, it is immaterial from which branch 
of the ~ture it proceeds. If there be any meas'are 
. ..,.;D,01llt wpicli the Ministers consider that they cannot con

the public service, and if that measure be rejected 
by the Crown or by the House of Lords or by the 
of Commons, the Mi!Jisters are not bound to perform 

for which in their estimation their powers are 

principle which I have thus attempted to state ma.y 
ji{IIIO!a]:>S be considered vague. Even if it were so, it would 

better than the absence of any principle and a resignation 
o tbe <fiscretion of the Premier upon every casuallolefeat in 
PvliaJnent. But in truth the apparent vagueness of the 

_,_!JIPLe is merely the ordinary ~ifficulty in the application 
ii:i,~r,;."l":olllt•IIUinu rule. With whatev~r precision a principle may 

~•bed, the question must always remain whether IVly 
state of facts is or is not included in it. In the pre-

instance the decision must rest with the Ministers 
ves. It is for them to determine whether any par
proceeding of the Legislature will prevent them from 

conducting the public service. But t.W make 
.~IC181lOn under a heavy responsibility. Their~ 

._,ll,ft men is a.t. ~:~take. If from moral cowardice or from 
lii\1IJI.Uilce they wantonly forsake their trust, their Sovereiga 

decline again to receive as advisers men whO have 
their posts in the hour of need. Public opiDion 

representatives in Parliament of that opinion. 
to visit with severe and deserved punishment 
llinister who preferred his own ease or the 

of his petty resentment to his duty towards his 
001Ultry. 
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§ 7. It is not however upon any general reasoning 01' 

upon the dicta of any men however eminent that the deter
mination of such a question must depend. We must deal 
with it as with any other case of customary law. We must 

• examiue the precedents, and endeavour from them to 
deduce some general rule. If the generilizlition thus 

- obtained concur with 'the results to whicl1 our deduct~ons 
from the nature of the office have led us, the proof will be 
complete. I propose therefore to inquire whether the1'e be 
any instances in which Mimsters, notwithstanding the 
rejection of important mAa.<~m·A~ whi~h t.hAy hA.ry_ pre~~nted 

to Parliament, still continued in office; and again whether 
there be any instances in which Ministers have resigned for 
any other cause than some impediment to their administra-
tion of public affairs. • 

The precedents of the last century are, for reasons 
which I have already stated, not · very valuable in 

• 
determining our modern Constitutional practice. They 
have however some weight. We find then, after the 
accession of the House of Hanover, the r~jection by the 
House of Commons of the Peerage Bill of 1719 : but Lord 
Sunderland and Lord •Stanhope never even thought on that 
account of leaving office. Sir Robert Walpole was obliged • 
to aban n his project of Excise Reform : but he continued 
as Minister for some years after his defeat. In Lord 
Chatham's Ministry the House of Commons actually 
refused a part of the Ways and Means for the year, • and 
would not sanction the proposed increase of the Land Tax. 
Yet so serious a disaster did not lead to the displacement of 
the Mini~:>try. Even in the triumphant administration of 
the younger Pitt the House of Uomntons on more than one 
occasion rejected his proposals. He was defeated on the · 

• 
Massey's Hiat. of Eng. i. 807. 
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Scrutiny. He failed to carry in 
his commercial policy towards Ireland. 

Bill was lost by a large majority. Even his plan for 
•rdii!Jfell¥'6 of the coast a.nd for the fortifica.tion of Portsmouth 

Plymouth was rejected.* These defeats, and especially 
""""'·--- oS. his Irish propositions and of his scheme for the • 

l~i'filliiilifieflt.i,ons of the dockyards, were subjects of bitter morti
to Mr. Pitt ; yet neither he nor his opponents 

: •• ;r :~ve thought. that he was under any obligation to 
These precedents of Mr. Pitt have a double interest. 

!: .._ _ _.......,one side the events themselves curiously illustrate 
pposed strength of the " strong Governments " before 

Reform Act. On the other side the course which Mr. 
tbtn adopted seems conclusively to show that a Minister, 

who is oo~ous that he retains the general confidlnce boili 
the· KiDg and of Parliament, is not required to resiga 

~*'*Uiae some of his most imp•rtant legislative proposals 
not been accepted. For the practice in later timel5 I 
only refer to that long list of measures which, as I 

observed, the House of Lords, sorely against the will 
Kinisters of the day, either rejected or largely 

Very recently we have • seen more than one 
~''!J[Iijbna Bill, a name once of magic potency, quietly set 

Without any detriment to the Ministry that roposed 

• 
It tbua appears that Ministers, even when defeated on 

important measures of legislation, have not thought it 
ty to resign. A similar inquiry will show that on 

i'.)Mldalion before 1866 in which a resignation of any 
taken place, the immediate cause has been some 

,ia administration. It will be sufficient for the 
'*!1)0118 to commence with the reign of William 

• 

Itt &euahope't Life of Pitt, i. 254, 1179, 975, 1188. 
Q 
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the Fourth. During the reigns of the last two Georges the 
ministerial changes were occasioned either by the immedia.te 
action of the King or by disputes with him or by the dea.th 
or incapacity of the Premier. To the first class ~long all 
the chang s of administration in the ea~lier part of the reign 
of George the Third. To the second belong the •esignation 
of Mr. Pitt, of the Grenville Ministry and of the Duk•e of 
Wellington and Sir Robert Peel before the introduction of 
the Emancipation Act. To the third belong the sE!cond 
Admini tration.cs of Lord Rockingham and of Mr. Pitt 
rARrP.I'.t.ively, !md n.ll tha clmugtl~:~ that ensued betweeh the 
formation of the Portland Ministry in 1807 and the death of 
Mr. Canning twenty years afterwards. Of the Administra.
tions not included under these classeA two, that of the Duke 

• of Graftlvn and at a later period that of Lord Goderich, fell 
from internal dissensions : while those of Lord Shelbourne 
and ofMr. Addington"' weJ;,e either defeated or received what 
they regarded as insufficient support on questions of admin
istration. Lord Shclbourne was defeated on the merits of 
the peace of V x·saille . Mr. Addington had but a small 
majority in favour of his scheme of the national defences. 
But the precedents o~ the last and of the present reign are 
more complete. On one occasion only .did the spontaneous 
e~ercise of the Prerogative produce a change of Ministers ; 
and no Premier · except Lord Palmerston has during that 
period di din office or resigned from broken health. All the 
changes therefore that have taken place since the death of 
George IV. have been of a strictly political character. It 
will I think be found that no Ministry, except that of 
Lord Russell, bas left office on a. purely legislative 
question, but that the retirement of each successive 
Administration has been caused by defects eitha. in 

• 

• Massey's Hist. of Eng. iii. 146. 
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-uve measures immediately affecting their abili!y 
public aftairs. The Administration of the Duke of 

•~~t«tpu nsigned upon its defeat on the Civil Liltt which 
~t of the new reign it had propoeed. I 

~'all-.:llY apoken of the resignation of Lord Grey upon 
fJf the Reform Bill in the House of Lords. T 

llti'-!R1rda Lord Grey resigned in consequence of 
Cabinet. His Ministry was continued under 

rJ(j!llboamLe, was summarily dismissed by the King, aud 
.,....,.edEd by Sir Robert Peel's short Administrati.on. 
11011en Peel after sustaining several other defeats re

:pon his defeat on the Irish Tithes question. He 
as the reason of his resignation that the result of 

woW.d place such difficulties in the pradtical ad-
111(1--ioa of Government in Ireland by parties oppol!ed to 

lltllple of this vote that tlley were fairly entit.led te 
nspcmsibility which others were bound to incur.• 

the Kelbourne Administration resigned beca.uae it 
.-jority of only six on its Bill for suspending the 

llti41lfa1(J•n of Jamaica. The authority of the Cro'W'D, it 
was so weakened in the Colonies by the appareat 

given by Pa.rliament to the contumacious .Asaembly 
-.~~~ea. that Lord llelboume and his colleapea 

'111deJrW~e to govern them. The retiring miniatera 
tJM:unle<l to office in consequence of the " Bed CbuD 

; • and it was upon a direct vote of wa.nt of OODt
two years afterwards they made way for 

The ground upon which principally the h 
was the deficit of the public revenue dlD'iDf 

•ntiion.. At the end of 1845 Sir Robert Peel, 
ot diasenaions in his Cabinet respecting the 

the Co:U. Laws, resigned. The failm-e of 

........ iii. 117. 
Q I 
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the potato crop bad in his judgment rendered it hlij>(ifll~•.,~] 
to a.chpinister the Government without a. change in the~ea .. ~:.;;. . .J 
mercia.l and financial policy of the kingdom. He aub6~:¢£il 
quently, 88 we have already seen, withdrew his resignation , 
and succeeded in carrying the repeaJ. of the Corn U"'rii: 
But be was defeated by a large majority on a. :Jiill for th6 

• Protection of Life in Ireland : and accordingly announced 
that "as the House refused to Her Majesty's servants those 
powers which they deemed necessary for the repression of 
outrage R.nd the protection of life in Ireland, they have felt 
it to be their duty to te~der their resignation to a gracious 
Sovereign." • .Lord John Russell was defeated on the 
Militia. Bill, a question which not only affected the nation 
defences but involved grave financial considerationg. The 
Earl of Derby's first ministry was defeated on its Budget. 
The Administration of Lord Aberd.een came to an untimely 
end by a direct vote of wa~t of confidence in consequence of 
ita ill success in the conduct of the Crimean war. Lord 
Pa.lme:rston was comp lled to yield to a vote of censure for 
the manner in which the correspondence with the French 
Court relating to the conspiracy of Orsini was conducted. 
Lord Derby's second Administration · likewise fell before a 
direct vote of want of confidence. 
· The principal authority for the doctrine that Ministers 

are responsible for the success of their Bills is the resolution 
of the House of Commons which led to the dissolution of 
18·H. Lord Melbourne's Administration, which had for 
some time shown symptoms of weakness, WIIH defeated by a 
considerable majority on its proposal to reduce the duties 
upon sugar. The Cabinet took time to consider its course ; 
and fipally resorved to proceed as before, and moved the 
original sugar duties. Sir Robert Peel consequently mo"9'ecl 

• 

• lifteche•, iv. 709. t Speeche1, ill. 769. 



TO PARLllliENT. -Her Majesty's MinisteTB do not sufticienbly posseaa 
confidence of the House of Commons to enable them to 

eany through the House measures which they deem of 
- tial.importance to the public welfare ; and that their 
oontinua.nce in office under surh circumstances is at variance 

h the tpirit of the Constitution." It was in the debate 
this resolution that the discussion upon the theory of 

responsibility to which I have refen·ed took 
.. ,.._ .. ; and the motion wa..'l carried by a maJority of one. 

terms of this resolution, so far fi.·om being inconsistent 
the proposition that I have la~d down, actually confirm 

. .Apart from its application to this particulru· case, the 
""t~menl principle which the House then affirmed was that 
tJte continuance in office by Ministers when they are unable 
f,o ~ measures which they consider essential to the 

blic welfare is unconstitutional. · It iii therefore the 

lf~JE.::~of Ministers themselves_ that must determine the 
of each particular measure on which they are 
But the test of the essentiality of a measure is the 

iti_,loel!S of Ministers to incur the responsibilities of admini&
~-ion without it. If Ministers be willing, notwithstanding 

of their measure, to continue•the administration of 
affairs with their former powers only, the measure, 

import.ant it may be, cannot in their opinion be 
~--"til~. If it be essential or in other words indiapenaa.ble 

existing circumstances for the public welfare, tliey would 
l:.aJi• ona.bl.y decline to administer public affairs in the a.blence 

conditions under which alone success could in eir 
be aooqmplished. But even if this resolution bore 

sense, I should not think the precedent decisive. 
of the H&use of Commons declarat.ory of any 

proposition of law have seldom much weight. 
~RfAm!IA bu always be!n more successful in accomplisJJ.o. 

pracl.i.eal purpose than in · establi<Jhing a. gen.tql 
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principle. Ita proceedings afford materials'f'Pnm·~llirJM~~~~o: 

principles may be deduced ; but an abstract 
of the House, unsupported by the weight of 
authority and not habitually followed in pra.ctio,, 
counterbalance a principle found~d u~n general reaaonins 
and verified by conRtant usage. In 1841 the Ho»se wished 
to express its dislike to the existing Ministry; and mem~, 
when they voted that the continuance in office ofMinistrywaa 

• contrary to t.he spirit of the Constitution; were much more 
concerned for their conclusion than tor the reasons which led 
tu LhaL conclusion. l:::hr .ltobert Peel* cited in support of his 
motion his own conduct in 1835. He said that he in that 
year did indeed carry on for a short time an unequa.J contest 
in opposition to the power leagued against him, but that the • int time he was obstructed in an a.ct of legislation, be 
that moment felt it to be his duty to retire from the ~ 
ment of public affairs. BQt this view of the events of 1886 
is hardly supported by tho facts. When Sir Robert Peel 
a.nnounced in that year his resignation, he was careful to 
point out that the vote on which be was defeated not only 
in its nature amounted to a vote of a want of confidence,t 
but implied the neces~ity of such a change of system in the 
ecclesiastical affairs of Ireland that he could not consent to 
carry it into execution. 

The other cases which favour this view occurred 
in 185l,"in 1859, and in 1866 respectively. In the fonner 
year Lord John Russell's Administration resigned on. 
the ground that they had but a small majority 
against a motion of Mr. Disraeli which was substa.ntia.lly a 
movement in favour of a return to Protection, and that they 
were defeated, though in a thin bous~, upon a motion by Kr. 
Locke King for leave to bring in a Bill forth~ extension . . 

• Spuche1, iii. 761. t Speeclrn, W. 118. 
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.After the failure of three suooeMive lt.t.UDllll~ 

a new Administration, Her Majesty intimated her 
that her former ministen should resume their offi.ae., 

the .Royal oomma.nds were accordingly obeyed. 'fhe 
••• uaigned for this resignation seemed so indifferent 

.Lort\Derb,- cird not hesitate to express to Her Majesty 
I'A. 'bta that they formed the sole and even the principal 

for that resignation. If indeed they were the real 
fo that step, the incom·enience of the prolonged ••BI'illol crisis and the subsequent return of the Miniatty 

seem to indicate that the resignation Wa8 unjuati
In 1859 Lord Derby's Ministry was defeated on its 

t-.aform Bill; and avoided resignation by a disso~ution. The 
veniences to which this dissolution gave rise were even 

than those which result from a prolonaed crisis. 
c- .-:w from many other objections to which it was expoaed, 

M we have already seen, the country without a Par--• . 
for two months at a time when war u 

expeeted ; and it compelled the Executive to 
t.he responsibility of increasing without the sane-

of Parliame.nt the naval and the military a.nJla.. 

or the country. The same ca.use which led to the 
of 1859 produced the resignation of 1866. 

&lmerston's Administration had continued for the 
tJIIII&bl'&l duration of one Parliament ; a.nd in the newl7 
..,tllecilled HouRe of Commons it commanded a great majority. 

the death of its chief this Ministry resolved to intro
Bill for the extension of the suffrage, and publicly 
ita existence upon the success of the measure. Their 

fteeived the Bill with great dislike and" in some 
open revolt. But so far from showiug any 
the Kinistry in other respects they a. vowed their 

llllllllc,elo~n with tlhe administration of public affairs, 

• ..41111. Reg. 1861,80. 



and their reluotance to any change in Her ~~~~ifJii 
Ultimately the Bill failed and the Ministry ~ 
W&H distinctly pledged to this course, and the p.leaat• 
public men should be maintained. But unless a relj~gtlatilollli:..ill 
were from the circumstances of tho case iustifiable, no au 
pledge should have been given. The exi'!.barrassm~t of the 
Ministry was of their own creation. It hn.d successft!lly 
conducted during six years the affi1irs of the country under 
the old franchise. Even if an alteration in that franchise 
were desirable, it could not be pretended that the necessity 
for Rnl'\h a ch:mgc had tJ uuuenly become so urgent that the 
country could not be governed without it. A general election 
had just taken place. There was no unusual demonstration 
of public opinion. The peace of the country was uninter• 
rupted. .;fhe absence indeed of any considerable political 
excitement was one of the arguments in favour of dealing 
with such a question at that particular time. Wben in such . . 
circumstances a Ministry resigns, it incurs the risk of a 
serious defection among its former supporters. The Queen's 
Government must be carried on. Tho new Ministers there
fore if they have succ eded to office not by any intrigue on 
their part, but by the default of their predeceSSOJ11, mar 
justly claim a fair and g nero us support ft·om many of those 
whoHe sympathy they could not otherwise have expeoied. 

'fo me therefore it appears that these cases, so far 
from strengthening the position that legislative succeSIJ 
is essential to ministerial power, furnish clear examples 
of the impropriety of that rule, and of · the da.nger 
of departing from the beaten paths of the Constitu
tion. :(f in any of these cases the House of CommoM had 
desired a change of Ministry, it might have asked for suoh 

. a. change. When no such request w made a.nd--when no 
actual impediment was presented•to the conduct of Govem• 
ment, the Ministry ought to have remained in their pla:ellitf.;:--i:l 
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It is unre~onable to coerce Parliament in the exercise of its 
legitimate functions on questions unconnected with admin
istra~ion by a threat. of all the interruption to public business 
and all the inconvenience and delay that are inseparable either • 
from a miniRterial crisis or from a dissolution . 

• 
~ 8. The principle that the confidence which Parliament 

reposes in the servants of the Crown is a confidence in their 
.adminiRtrative and not in their · legislative power serves to 
explain a difficulty which sometimes presents itself ~n our 
political arrangements. There are sometimes questions upon 
which the members of the .Administration, notwithstanding 
their general obligation of mutual support, are avowedly 
free to aet according to their individual opinions. It is 
therefo~e a matter of some importance to decirle WQat queH
tions ought to be thus left open, and what should be re
garded as ministerial. No distinct rule has, so far as I am . . 
aware, been laid down to guide such decisions. But from 
the point of view I have attempted to indicate, the principle 
seems distinct and intelligible. If a Ministry ought to resign 
when only it is defeated upon great administrative measures, 
none but measures of administration ought to be made 
ministerial questions. All other questions which do not 
affect the Ministry as such, that is which do not impede the 

• 
conduct of Her Majesty's Government, should be open. For 
the proper conduct of the public service there must be 
~ongst ministers a general agreement as to the manner in 
which that service should be carried on. .As then no ques
tion which is not a question of administration should dis
place ministers, so no question which is not a question of 
administration should be made a ministerial question. It is 
upon all questions relating to the Executive Government 
that, according to the diotum of Lord Macaulay, in Parlia
ment the Ministers are bound to act as one man. For the 



28-t THE BELATION OJ' KIJQ8TD8 TO pABI.UJOQI'l'. 

proper administra.tion of public blllinees, Miniaten are:jalll• 
and severally responsible. For the meaBUl'el wbioh .f'all'U• 
ment thinks fit to ena.ci, they have until they a.recaUed 
to administer them no further responsibility tbq tbM 
ordinary members of either House. Their agreement ol 
partnership must be taken to extend ~ matters ~f adminia. 
tra.tion only, and not, except incidentally, to matted of 
legislation. 

This principle also explains why the same questions ha.ve 
at one time been regarded as open, and at another time have 
been treated M minietcriu.l. Tlu:'Y were open so leng as they 
did not affect the practical working of Government. They 
became mini11terial when their settlement became necesaa.ry 
for the proper administration of public affairs. For many 
years the question of Catholic Emancipation remainld open. 
At length the Duke of Wellington found that its settlement 
was essential to the peace of the country, and all the 

• members of his Administration were required to support 
the measure accordingly. In like manner Parliamentary 
Reform did not become a ministerial measure until oppo
sition to it or delay in its settlement seemed to threaten 
civil war. Lord Melbourne declared that the repeal of the 
Corn Laws was the wild st idea that ever entered the mind 
of man ; yet at that very time severa.l Free Traders were 
members of his Cabinet. A few years afterwards Sir Robert 
Peel made this very question of the Corn Laws the baaia of 
a reconstruction of his Cabinet, because he would not un~ 
take the responsibility of executing them when a famine was 
impending. The Ballot and Short Parliaments have been 

and still are open questions in the British Cabinets. Tbe 
reason is that no difficulty is now felt in administering the 
Government under a. system of open voting and septemaial 
~~ent& • 



• CHAPTER X . • 

TBE RELATION OF MINISTERS TO THE OTHER SERVANTS 
OF THE CROWN. 

§ 1. I have already stated that the members of the Cabinet 
are eel~ted from the leading members of the parliamentary 
majority. I have assumed that these persons, when they 
have become servants of the Crown, still retain their seats 
in the Legislature. It may well . seem superfluous to insist 

this point. To us a seat in Parliament forms part of 
connotation of the term minister. It is their parliamentary 

position, much more than their official rank, that forms in 
public mind the distinctive characteristic of the high 

olloers of State. No Ministry coultl last for a day which 
.,.. not fully and adequately represented in the Great 
Council of the nation. But we must not think that, because 
this practice is now established, it is necessary to Parliamen
tary Government. t is indeed essential to that form of 
ParliamentarY Government which we possess. If the usage 
yere otherwise, our political system would be something 

ditFerent from what it is ; and yet the authority of 
W!lltlilat~D't might not be diminished In the reign of 
~I'JIIIMa the Third the absolute exclusion from the House of 
· n.-•·ODS of all servants of the Crown was one of the most 
JGI~-.r reforms of the d'a.y. The Act of Settlement con

& cla.use, which however never came into operation, to 
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effect this favourite object. A similar provision was inserted, 
in the Constituti~n of the United States ; and up to this 
day no officer of that Government bas ever sat in Congress. 
But notwithstanding the abortive attempt at restriction to • 
which I bnve referred, tbe presence in Parliament of sei'Vants 
of the Crown bas always prevailed, ana is now tJlOroughly 
settled. It is an essential pn.rt -of our political system that 
the heads of the great executive departments, tLose officers 
who direct these departments and determine their policy, 
should be pre nt in Parliament. Their presence there is 
rP.f111il·Pfl t,() givP. fin~ eff'~et. t.n t.be rnndple Of pa.!'!i!.HX!CUW.ry 
control. It is their duty to supply information and to 
answer objections : to bring forward, explain, and defend 
the measures of the Executive Government ; to enable in 
short the. King to describe his policy to Parliament, •and to 
enable Parliament to tender suitable advice respecting that 
policy to the ~ing. This parliamentary attendance is in 
effect the distinctive function of Ministers. It is to their 
ability to conduct its bu ine s in P arliament that Ministers 
owe the confidence of the Crown. · It is from their position 
in the councils of the Crown that th y obtain their influence 
in Parliament. Nor are the effects of this arrangement con
fined to the good understanding and facile communications 
between the different powers of the State. Their salutary 
influence bas a wider range. It is, as Mr. Hallam has ob-· 
serv d,* "one of the greatest sa£ guards of our liberty that 
eloquent and ambitious men, such as aspire to guide the 
councils of the Crown, are from habit and use so connected 
with the Houses of Parliament, and derive from them so 
much of their renown and influence, that they lie under no 
temptation, nor could without insanity be prevailed upon 
to diminish the authority and privileges of that Assembly." 

• Conat. Hist. iii. 89. 
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It is not a less important security that the very position 
which the zealous advocate of popular opinions -seeks for the. 
accomplishment of his views places him at the same time 
under the duty of maintaining in its integrity the Preroga
tive. No English ~tatesman, says Mr. Hallam, since the 
Revolutioa can be liable to the very slightest suspiCion of an 

• aim or even a wish to establish absolute monarchy on the 
ruins of the Constitution. No English statesman withip. 
the same period, it may be added, has ever desi.J:ed to con
vert our Constitutional Monarchy into a Republic. 

§ · 2. But there is another portion of the public service 
which is equally essential to the successful working of Par
liamentary Government. The portion of that service which • remains in office is for political purposes not less important 
than that which is liable to change. If all the officers em
pl~yed in the civil service of th~ Crown were changed with 
every change of Ministry, Parliamentary Government would 
soon become an intolerable nuisance. It would be impos
sible, with every department from the chief down to the 
messenger filled with raw recruits, to transact public busi
ness. The affairs of State have now increased to such an 
e~tent, and become so complicated, that for their prompt and 
.efficient performance they require the undivided attention of 
men trained to the work·and skilled in its execution. The 
Civil Service forms a special profession, and conRequently 
requires for its members security of tenure. This prin
ciple has been on the whole steadily recognised throughout 
our political history. Thm·e has accordingly grown up a 
cla.ss of public officers whose position well merits attention. 
These officers are known as the permanent civil servants of 
the Crown. They hold office merely during pleasure ; but 
custom, founded upon puolic convenience· and supported by 
public opinion, requires that no officer shall be removed for 
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a.ny other ca,use than his personal demerits. They beoome 
therefore skilled in the business of their respective oftloea, 
and in the customary modes of its transaction. They are 
the depositaries of official traditions and the cust¢iana of 
official records. It is to them that the minister must look 
for information, and it is to them th~t he mu~ trust the 
execution of his designs. But these gentlemen are • the 
servants of the Queen. It is their duty and their point of 
honour to give to their official superior true information, 
faithful advice, and loyal cooperation. It matters not to 
th;;w. whu i.hat superior may be, or how frequently he may 
be changed. Their position is the same. They A.re still the 
Queen's servants, and are bound to do the Queen's business 
under the orders of any officer that may in that behalf be 
honoured. with Her Majesty's commands. Whatever •may be 
their personal feelings or their political sympathies, all the 
servants of the Queen are. in their official relations bound, 
whether individually or in concert with others, to promote 
to the utmost of their several powers the service to 
which they belong. Such is the theory of the Consti
tution, and it is not contradicted by the practice. Both 
divisions of the serv'ice faithfully observe their mutual 
relations. The Heads of Departments in all their fluc
tuations never abuse Her Majesty's confidence by ad
vising the dismission of a meritorious officer on the 
sole ground of 11is political opinions. The subordinate 
officers are careful to avoid such a.n expression of their 
political feelings as might bring them into collision with any 
of their chiefs for the time being ; and honourably fulfil 
without respect to persons their duties towards their official 
superior. So well is the practice now understood that 
aoarcely has a complaint been heard for many yeal'B ; and 

e control of the vessel of the ~tate passes from hand to 
and, M the exigencies of political affairs require, with 
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perfect ease and with no appreciable inconvenience. The 
oomma_nder may be often changed, and the direction of the _ 
good ship may be altered ; but the crew remain.~ the same, 
equally Ptompt to obey every varying order, and equally 
skilful to carry it into execution: 

This s~tem also possesses some important incidental 
adv~ntages. It secures not only the efficiency but the 
cheapness and the good order of the public service. It 
both produces that special skill and that official aptitude 
which long practice and familiarity with the details of 
busineRS can alone give; and it renders the public servants 
oontent with a very moderate remuneration,· and unwilling 
to leave their employment. No prudent man would give 
up his business or his prospects of business for a situation 
that migb.t not last one year, and which would almost cer
tainly not last five years. But many prudent men find, in 
the secruity of income and th~ prospects of a retiring 
allowance, in the comparative ease and in the respectability 
of the public service as it is now constituted, a sufficient 
compensation for its small pecuniary rewards. A superior 
class of men is thus induced to enter the service : ~nd the 
longer each officer remains in the serlice, the more difficult 
it becomes for him to leave it. Dismission is a much more 
formidable penalty to the man who regards his office as the 
business of his life than to the man who holds it aR a. 
mere temporary occupation. The discipline therefore is 
likely to be much better in the former case. than in the latter. 
So fa.r as motives of self-interest are concerned, a permanent 
oticer is much less accessible to corrupt influences than 
o.ne who baa only a sh·ort time to make as much as he can 
ou\ of his place, and who cannot be restrained by professional 
pride or any similar counteracting influence. But I am 
now concerned with the potitical rather than the economical 
nwnlts of the system. I have already said that by ita means 
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the requisite changes of power as often as 
are safely and easily effected. The system also 
negative advantage of · hardly less importance. 
political changes are effected without any v~y 
amount of party feeling. It is true hat political exci 
ment sometimes runs high in England. But. the moat 
violent excitement of the kind is trivial in compa~n 
with that which we shouJd be obliged to undergo, if at 
every change of Ministry it were influenced by the vested 
interests and by tho hopes and :6 ars of hundreds ofthousann111 
of m~n. Nul,. merely would tho actual holders of office, some 
forty thousand persons, be personally concerned in the 

· contest ; but the whole vast body of candidates for ofliee 
would hope to gain each something for himself in the general 
scrambl~ The Queen's service would then indeed •become 
the spoils of office. But this calamity would be the least 
part of the evil. There wo~ld be established a great political 
lottery with forty thousand prizes of varying amount. With 
such a stimulus politics would soon become the business of 
a large part of the population : the people would be 
demora~zed, and the public service would bo ruined. 

§ 3. The laws which now regulate the capacity or in
capacity of officers of the Crown to serve in Parliament did 
not originally contemplate the results which I have 
attempted to describe. The great aim of our legislation on 
this subject has been the limitation of Royal influence in 
Parliament. At Common Law there was no restriction upon 
the number of servants of the Crown who might have seats 
in the House of Commons. Official "position did not con
stitute any disability or create any exemption. When 
thel'efore the House of Commons became of sufficient 
importance to attract attention~ its elections, the Oro~ 
partl by its general influence partly by means of the pre-



it then exercised of summoning 6 ... ,..,..,- . 

tiom new boroughR, was enabled to secure ia 
a powerful influence. It is said that a large 

of the members of the famous Reformation Par
uder Hen'if the Eighth were servants of the 
':the same practice was followed during subsequent 

and was not discontinued after the Revolution. 
oJieea were consh\ntly created, and extravagant. 

were paid, for the sole object of maintaining the 
• Mllla.ry influence of the Crown. A retbnn theTefore 

required. The Whigs were disposed on 
limit the prerogative ; and the Tories were 

em.ba.rrass the government of the usurping Dutch-
On ~veral occasions in the reign of William bills 

HIIIJOWre \lie independence of Parliament were introduced in 
of varying stringency. None of these measures was 

Their failures occurr~d with curious regula.rity 
of the branches of the Legislature respectively. 
bill on the subjec~ was carried in the Commons. 

lost in the Lords.* The second bill, after.undergoiDg 
modification in the Lords, puaed both Houaee ; 

the great indignation of th3 Commons failed to 
Royal assent. t The third bill mi.ecanied in 

In particul&r cases however when new 
created by Act of Parliament, disabliDg clausee 

in the Act. Such was the cue with a. new 
l!fllllvA~\nA appointed in 16941 to ma.na.ge the stamp 

which appears to furnish the earliest instance of 
§ Thisincapa.eitywas subsequent.lyextendecl 

II.JIIIlCineJrs of Excise and some other officers in the 
At. length when the Act of Settlement wu 

tn.Mt. 
S B.r.Uam, CMift. llite. iii. ltl. 

:a 
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under conaidera.tion, the Tory party succeeded 
introduction of a ~lause excluding a.t'ter the aooeuion of 
new dynasty all placemen without exception from the .IOI.UJIIIR'> 

of Commons. The Lords, as I have already had OQC88ioa 
observe, did not attempt at that time to make any al~ 
tion in the bill. They passed the me&Aure with~ut ameU({.. 
menta, and so caught their opponents in their own snare. •Far 
the same reason the bill received in due course the Royal 
assent. But in 1705, long befoJ·e the restrictive clause came 
into operation, circumstances occurred which led to ita 
!'econeidcmtivu. • Qu~en Anne could not be induced to permit 
her apparent successor or any member of the Hanoverian 
family to reside in England during her lite. It therefotre 
beca.me necessary to make some p1·ovision for a Regency ill 
the evet\t of her decease. A Regency Bill was a.ootrdingl7 
introduced which, among other things, provided that the 
Parliament in existence or which had last been in existe.uce • a.t the time of the Queen's death should not be dissolved, ~r 
as the case might be should be r vived, upon that event; 
and should continue for six months, or until its dissolution 
by the new Sovereign. But this provision, of which the 
importance was obvif'lus, was inconsistent with the clause 
of exclusion .in the Act of Se-ttlement. The whole question 
therefore was once more opened for discussion. The House 
of Commons enumerated a number of offices the holders of 
which should be incapable of heing elected; and proposed 
that the acceptance by any member of any other oftiee 
should vacate his seat, but should not create an incapacity. 
The Lords took ad vantage of the opportunity to revise the 
Aot of Settl~ment. They proposed to repeal the clauses of 
tha.t meaaure which related to the Privy Council and to the 
exclusion of officers from the House of Commons, and to 
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the exclusion to the Commissioners of Prize Courts 
and to all offices of subsequent creation. The ~mmons 
·refused to accept these amendments. At length, after 
several cQilferences between the Houses, a compromise was 
effected. The principles which were then established still 
form the basis of our law upon this subject. The accept-

• a.nce by a member of the House of Common~ of any office 
from the Crown, except a new* or higher commission in the 
na.va.l or military services, vacates his seat. If the office 
were in existence on the 25th of October, 1705, the person 
accepting it (subject to the disabilities created by later Acts) 
is eligible for re-election. If tha office be of later origin, 
the officer is during his tenure of office absolutely incapaci
tated. Where the appointment is made not directly by the . . 
Crown but by some Head of Department, where f.n other 
words the office is held under the Crown but not from the 
Crown, if the origin of the office. be anterior to the 25th of 
October, 1705, as is the case with the offices of Secretary to 
the Treasury and to the Admiralty and some similar offices, 
the office is not within the meaning of the Act, and no 
va.ca.ncy upon its ac8eptance occurs. But if the office be of 
subsequent origin, the incapacity is cr~ated. Although pre! 
caution was thus taken against any increase of the evil, and 
although some few classes of officers were disqualified by 
special Acts, yet the number of ancient offices which were 
by law not incompatible with a seat in the House of 
Commons continued, even after the passing of this Act, to 
be very considerable. t In the first Parliament of George 
the First, which comprised about five hundred and fifty 
members, there sat two hundred and seventy-one servants or 
pensioners of the Crown. In the first Parliament of George 

• It has been decided that acc:ptance of a first commission in the army 
or na~ vacates a seat, 2 Hatsell, 49, 52. 

t May, Ctnt~t. But. i. 311; et vide 2 Lord•' Prote1ts, 66. 
R 2 
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the Second there were two hundred and fifty-seven. The 
reduction of this great influence was therefore an object 
hardly less dear to the Reformers of that day than a similar 
measure bad been in the days of William and of Ann~ Several 
bills for this purpo e were introduced .but without success, 
unt.il at length in the scs ion after the fall of "Walpole the 
Place Bill of 1743* became Jaw. By this Act a g;.eat 
number of inferior officers were excluded from the House 
of Commons. Nearly forty years afterwards a fm-ther advance 
was mad in the same dir tion. Edmund Burke's great 
scheme of Economical Reform was, in a mutilated form 
indeed but still with some of its original brightn ss, adopte~ 
by the second Rockingham Ministry, and canied success
fully. By this measure several offices tenable with seats 
in Parliament were suppressed. The result of these •various 
reductions was very marked. In 1821 there were but 
eighty-nine civil offieials • and pensioners sitting in the 
House of Commons. By the subsequent abolition and the 
consolidation of offic s, that number was reduced in 1 833 to 
sixty. t Since that time a few new political offices have 
been cr ated ; but no material change h!¥3 occurred, or seems 
likely to take place. · 

There is a peculiarity in our Constitution which, if the 
principle of exclusion affirm d by the Act of Settlement had 
been carried into effect, must have led to very serious con
sequences. Where both Chambers of the Legislature are 
el ctive, such a system of exclusion might be adopted, wit,h 
great inconveni~nce indeed but without such a constitu
tional derang ment as that which we nanowly escaped. 
At the time of the Act of Settlement, Peers filled to a much 
greater extent than at present the high offices of State. But 
every Peer sits of right in Parliament ; and 'no attempt has 

• 15 G~o. II. e. u. t May, C011d. Hi1t. i. 811. 
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been made to apply the principle of exclusion to thfi 
_.titll.l"y Chamber. The servants of the Crown would 

~-· have continued to express in the House f Lords the 
fi":JliJIID:ms ¢the Government, while no such organ could :find 
~--18 in the House.of Commons. In these circumstances 
Ui"..:.8ff_•~&Mmtt to exclude ministers from the House of Commons 

have had but one result. It would have tmnsfelTed 
tranSacted in that House to the House of 

In the early part of the eighteenth century the 
were, M a body, greatly superior to the other House in 
ability and political intelligence. Even in the reign 

_.IRn'II'O'A the Third traces may be found of their influence. 
M-ille very time at which this influence was most marked, 
direct communication between the Crown ~;~.nd the Com-

• 0 

8IODS were cut off, while at the same time the com1unication 
etm the Crown and the House of Lords was unchanged, 
whole business of the State p1ust have been transacted 

aaeembly which exclusively presented facilities 0 for 
All that the one House lost the other must 

gained. The leading Commoners would have regarded 
position merely as a stepping stone to the Peerage, 

the best abilities of the realm wo!lld have been drained 
the elective to the hereditary Council " On every 
question, foreign domestic or c'olonial, the debates of 
obles would have been impatiently expected a.nd 

devoured. The report of the proceedings of an 
·-bly containing no person empowered to speak in the 

the Government, no person who had ever been in 
l(aQiltica.l trust, would have been thrown aside with con

ven the control of the purse of the nation must 
not perhaps in form but in su bstanoe, to that 

would have been found every mao who was 
• 

See BtJokle, Hilt. Bj Cil'. i. no. 
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qualifted to bring forward a budget or exp1abl 
The country would have been governed by Peers; .. "'"~-,~ 
chief busin of the Commons would have been to Y~~UUIM'. 

about bills for the enclosing of moors and the ijghting 
towns."* 

• 
• 

§ 4. I have already obs rved tl1at during the last cen\ury 
the rules of Mini ·terial discipline were much less exact th n 
they now are. In like m1mn r, although in a less degree, 
the present practic as to the p rman nt tenure of no -
P'Jlitic::.! offi~ · J,; wus not nlways obsen'fld. On more t 
one occa~ion the misconduct of some subordinate officers or 
the violence of their Ruperiors very nearly led to the 
establishment of dange1·ous precedents. During the reign of 
Queen 4nne the Whig Ministry complained bitterly of the 
impediments which they experienced from Tory offi.oiale. 
Lord Godolphin declared t!tat there was not a Tory in any 
Ministerial office who did not r quire to bo spoken tot n 
times over b fore he would x cute anything that had bee 
order d, and then it was done with all the difficulty and 
slowness imaginable.t Wh n tho Tories were in power and 
their triumph seemed to be secured by the momentary 
victory of Bolingbroke, it was then· intention, as the 
baffiod Minister himself acknowledged,t to fill all the 
employments of the kingdom down to the meanest with 
their pa.rtisans. Sir Robert Walpole, when smarting under 
the defeat of his Excise Bill, not only dismissed civil officers 
with seats in Parliament whom we should now consider as 
bound to support the measures of their chief, but deprived 
of their commissions several officers in the army. Nor waa 
this the only occasion on which the great Whig Minister 

• Macaulay, Hist. of Eng. iv. 841. 
t Russell's Eng. Goo~144 (let Ed.) 
l Hallam, 00111t. Hi1t. iii. 228, nott. 



llftat~1« politita1 reeaona towards milit.ry mibliii8ai • •tnt the prerogative of dismission. Three or 
ilf;iltll•t -tofl;enr~m:ls he tried, though very unsuooessfully, bt 

....,_,...., ...... to muzzle thf!,t "terrible Cornet of Horse" whose 

eloquence was then beginning to fulmine over Engla.nd. 
¥ldeed ~rted in Parliament that he should think 
a most pitiful Minister who should be afraid of 

Majesty to cashier an officer who habitua.lly 
the measures of Government.• He added that 'h7 

• mion of Lord Cobham and the Duke of Bolton he 
leave it as a legacy to all future Ministers tha.t upon 

occasion it is their duty to advise their master that 
officer is unfit to have any commaud in the army. 

~•liU!!II'JiewofWalpole as to the simil~rity of civil and mill- · 
~~~tjiiJ·ra so far as their political duties were ~oncerned, 

~:~llllJ!Mfll it. is not countenanced by the Act of Queen Anne, 
llttii008;pt.Eid both by George t~e Third and Mr. Grenville.'f' 

the great question of general warrants was diseua~N 
'Parliament, f'.JOlonel BazTe and Colonel A'Court ._.. 

of their commands in consequence of their votes ia 
House of CQmmons : and a little a.ft.erwa.rds by the 

express directions the sa.me measure was adopted • 
of one of the principal Whig leaders, Goneral 
But the public feeling on this subject has been 10 

.... and the impropriety of punishing a. soldier for 
wldier's ofFences so manifest, that this precedent 

followed. No example since the dismisaion ot 
Conway has occurred of any military Member of 

being required to support the Government. 
more serious innovation however was attempW 
before the affair of General Conway. We 

• OaU, Memtnn of Sir R. Walpole, ii. 261. 
f Grent1ille Papen, ii. 284, to7. 



plaints against what were termed proscriptions. 
these acts were merely what we sh?uld now rega.rcl 
nary political chnnges. But a true proscription occurred 
1763 under the auspices of Lord Bute· and the ~lder 
Not merely were tho chiefs of the opposite party !!ubj 
to 'unseemly and almost unprecedented affronts, but the rage 
of the victors did not spare tho subordinates. E cisemen and 
tidewaitcrs w 1-e uismisscd b cause they ha.U been reoo -
mcnd~d by "vmc mcmbct ut .Parliament who voted against the 
Government on tho nogotin.tions for peace. Several old 
servants of tho Duke of Newcastle who had obtained subor
dinate places were hu~ted out and deprived of their b 
A Sussex.reoman who had been rewarded with an offtce 
his bravery in a conflict with smugglers wn.s dismissed be
cause he was an adherent of the Duke of Grafton.• The 

• 
widow of an Admir.U, who had for mauy years held in lieu 
of a pension an nppointm nt of housekeep r at ono of the 
public offic#es, lost b r situation f. r no other reason tl1an that 
she bore the name of av m1ish. But this bad precedent 
has been universally reprobat d. The restoration of the 
proscribed was one of the fir t conditions for which the 
Rockingham Ministry on th ir accession to office in 1765 
stipulated. Charles Fox a fow y ars afterwiU'ds was shocked 
and griovcd at tho mention of his father's cruelty. At the 
pret>ent day no minister could o.ttempt such a course. The 
tendency it:~ perhaps towards the opposite extreme. A 
German writert has remarked with not unnatural surprise 
the fact that on one occa.'3ion tho dismission of a. letter carrier 
led to the presentation to Parliament of 2160 folio pa.ges of 
evid41nce. Little hru~ occurred during the preHEm.t century 

' Lor4 Haho11, Hut. of E11g. v. 28. 



c4 this subject to require notice. Complainti ,_~..,.., 
~taes been made that some official has taken a nnmut.::· 

in some contested election or other politicaJ. pro
,...., • and an intima.tion ha.s been given tha.t a con- . 

in such conduct would induce the Government to 
• 

.Majesty to dispense with that officer's services. 
lllltilmoes are infrequent, and merely serve to illustrate 

which is involved. 
principle also receives illustration from two remark

In 1812 the Prince Regent had caused negotiationa
;JGp&n.ed with Lords Grenville and Grey for the formation 
llilliistl:Y. It was p~oposed that the officers of the Royal 

.,_I&AOJO should be considered a.s included within the new 
arrangement. Lord Moira, who acted for the 

~~IJj~t;•emsed to allow any such change. Lords Qrenville 
contended that the change they proposed was 
~ a. public proof of ~he Royal confidence aDd 
On this issue the negotiations were hrokt~n of£ 

........ .,. ...... _," however these offices were usually treated as 
; a.nd in a minute of the Cabinet• in opposition t.o 

Peel's vie~s qn the Bed Chamber question, it wu 
to be ·'reasonable that the gteat offices in the court 

situations belli in the Household by Memhers ot 
should be il}cluded in the political a.rra.ngemellta 
a change of Administration." The other cue 

I have referred was the exteruiion by Sir Robmt 
principle to the offices held by the ladies in the 

Quflen Regnant. Although when the question 
1839 Lord Melbourne's Ministry denied that 

political, the practice for which Sir Robert 
llldtd. was adopted in 1841, a.nd hu since tbM 

liiBDWEd.t The Mistress of the Robes and the 

t 16.182. 
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Wiea of the Bed Chamber, when they ue 
nected with the outgoing Ministry, a.re regarded 81 

political offices. But when Ladies of the Bed Cbamlbl!l~ 
long to families not occupying any prominent 

• position, no objection is made hy the new Ministry to uu..,,...,.. 
continuance in office. • • 

§ 5. These examples indicate the true principles upo 
which di qualifications ari ing fr m office depend. They 
not penal measures towards individuals; and should be 
regarded not !1!: con·:~yir.g aray 11light or degradation, but 
based upon Round public policy. Whatever may have 
their origin, these disabilities cannot now be oonsid 
as securities against an overgrown prerogative. They are 
not thE\ props and appliances by which the 
of Parliamentary virtue is supported. They a.re 
the safeguards against the ignorance or the imbecility 

• of electors. All these r asoos have indeed been urged in 
their defence, and some of them if not all were once true. But 
the reason for which a law was passed is not necessarily 
a reason for its continuance. In the present state of the 
Royal autholity its i»fluence is perhaps less than we should 
desire. With the present con~:~titution of Parliament, under 
the pr sent c ndition of publicity, and with the prese»t in
creasing tendency in England to elect none but wealthy 
representatives, tb re is little danger that membel'8 will be 
directly ,bribed with places ~r by any other direct m 
In the present state of public intelligence, and with 
the present means of forming and enlightening the 
public opinion, electors do not require protection against 
themselves. But under the existing system of Padiamentar,y 
control, enforced by Ministerial changes and guarded 
official profession, with a fluctuating body of chiefa 
permanent body of subalterns, a. seat in Parliame 



if a.n officer were in the evening to denounce thoee 
llillotilpns which during the morning he had been engaged 

1.-"'llllfWl..,.'VilliD' into effect. Nor could any cordial cooperation 
ll .. «l[leel~ betwee~ a minister, and the subaltern who the 

before had been striving to drive him from his office. 
other hand, if friendly Parliamentary relations 

betw'een 'the Minister and his aubalterns, two other 
..,.._ would arise. There would be the temptation to 

to keep :filled the public offices with men, whose 
IIJirtletiLti(l'n was steady voting and not official aptitude ; 

there would be the certainty that the qualities which 
the highest merits in the eyes of one minister would 

"fp.WJJ£ intolerable defects i<' his successor. .Thus the 
- 11111• of officers liable to cl1ange would be unduly 

; &nd the efficiency o{ the service would be pro. 
- il&teJly injured. 

servant& of the Crown then form two great ~ 
r.1flliiCDJ~ncry of each of which is essential to the publio 

One of these classes is liable to remova.l from ofilce 
political reasons: the other is• not thus liable. The 

the class to which e.ny officer belongs is found in 
or his non-possession of a seat in Parliament.. 

I;Ml:DJbl!n" of the political class be unduly restricted, 
d&Beiency in the proper means of oommunicatf.tla 

the Executive Government and the ~ 
· If the number of that class be unduly increased, 

IIIIAlllAv of the public service is impaired : and t.&. 
incident to a cha.nge of Ministry are agg.ra

a1teration in the proportions of the two m
evils differing in character according to the 

b1!11ddeh the chaage has been made, but e«Juallf 
public welfare. 
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We ca.n thus estimate the real character of tba,t pro~~~.U 

of the Act of Anne which requires every mem 
House of Commons who accepts a. political office to VIAMil 
his .seat. This provision, although it is really a J¥1'6 -....- -.·~ 

dental appendage of our political sxstem, is popWazltr 
regarded a.s a sort of Palladium of the Constit\ltion. So 
rigidly is it enforced that even a change of office involves a. 
new election. If the Solicitor-General be promoted to the 
Attorney's place, or if the Cliancellor of tl1e Duchy of 
Lancaster accept the Seals of Secretary of State, he must 
go l:nwk i,(, hit~ constituents. Yet in no point of view ca.n 
this practice be supported. Historically, it a.rose from a. 
compromise, as we have seen, between the two great parties 
in the reign of Queen Anne ; and although it wa.s then • useful m procuring the &~ettlement of an important 
question, its utility. in that respect bas ccaaed with the 
dispute. Considered as a g_uestion of principle, the rea.son 
of the restriction has completely ceAsed. The ·practice may 
once have been useful in checking the appointment by the 
Crown of an unpopular minist r. But no mioister can now 
retain office for a week in opposition to tbe wishes of the 
House of Uommons. A much more efficient security is thus 
provided for the employment of ministers who po~:~sess the 
confidence of the nation than that which the requirement of 
a new election affords.. In practice this rule is extremely 
inconvenient. In the unreformed Parliament, when there 
was a number of convenient members and secure seats either 
directly connected with the Government or dependent on 
persons connected with the Ministry, the inconvenience was 
trifling. But since 1832 the full operation of the A.et has 
been frequently felt. In any case the necessity for re
election involves a serioua losa of time just when such 11l6U 
is most inconvenient, and no incoll!SiderabJe amount of u.:P~r,.::J• 
less trouble and incon\'enience. But where opposition 
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:_!~-red to the re-election of the Minister, another e arises. 
One cross-grained or corrupt constituency may thus impede 
public business, and gi·eatly embarrass a new Administra-
tion. • ijuch a constituency practically obstructs the exer
cise of the prerogatiye in the selection of Ministers. The 
Crown is Qften obliged to consider in making its appoint
me~ts the candidate's chances of re-election more than his 
ofticial aptitude. In 1835 Lord John Russell was for some 
weeks out of Parliament in consequence of a defeat on his 
acceptance of office. In 1845 when Sir Robert Peel was 
bringing forward his great measure of Commercial Reform 
and some changes in his Ministry took place, three of his 
principal colleagues were unable to regain their seats. On 
:ma.ny ~ions combinations of great political importance 
have been prevented from the uncertainty of the -aew elec
tions. Yet although this supposed check often impedes 
political combinations, it cannot. restrain them when they 
ue actually made. No Ministry has been compelled to 
resign in consequence of its re-elections. The utmost effect 
or " the return to the constituencies " is a mere embarrass
ment. Ministers who have even a chance of being able to 
govern the country will never want i'()r any length of time 
seats in Parliament. Lord John Rua.;;ell in his Reform Bill 
of 1854 proposed to repeal this provision in the Statute of 
Anne ; but his bill f~iled and the rule still continues in full 
force. 

§ 6. In the relations between the political and th~ non
political servants of the Urown, it is a fundamental rule that 

-politic8.I officers who held office during pleasure must 
tie. mbordinate to some responsible Minister. This rnle 

very nature of our political system. The 

• See Greg's E••a!J•• ii. 406, 1552. 
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Ministers who are responsible to Parliament are the heads of 
the great. departments of the State ; and their responsibility 
relates to the proper administration of these departments. 
They therefore are by their official position entitle!l, and by 
the theory of the Constitution are req,uired, to direct the 
policy of the departments over which they severally preside . 

• For that policy they are answerable, at the peril of censure 
and cons quent loss of office, to Parliament. But no such 
responsibility re ts with non-politic.-u officers. They have 
merely to execute with fidelity the instructiom" nf their 
·hiei. w-nen tlley have with due diligence pel-formed all 
his lawful commands, their obligatiops are at an end. For 
the prudence of these commands that chief is alone answer
able. Thus the responsibility of Ministers extends both • above th~m and below. It shelters not only the Crown but 
also the inferior officials. If any exercise of the prerogative 
be iJnprudent, it is the Minister only who is blamed. If 
anything within the bounds of law go wrong in a public 
department, it :is a sufficient answer for the non-political 
officers that the direction was given by the "Minister. It 
may indeed bn.pp n that the Minister is unacquainted with 
the business of his ofiice, and that the under-secretary or 
other permanent officer is thoroughly versed. in his work. 
St.ill, although the experience R.nd ski!l of the permanent 
officer must always be at the service of his chief, the assistant 
can have at most merely a consultative voice. The mode 
in which tl1e control of Parliament over the Executive 
Government is exercised consists in the direction of the 
great public departments being placed in the hands of some 
person responsible to Parliament for their administration. 
If therefore a permanent officer were to have the decisive 
aut.hority in any department, either tllat officer must be 
liable to Parliamentary criticism ft.nd to change, or in other 
words must cease to be permanent, and become political; or 



control of Parliament over that department must be 
The two positions, administration by an ofticer 

a-,~ .. ..., tenure is permanent, and the exercise of a prompt and 

~·~·-1111 .control by Parliament, are inconsistent. Un
fi~~-llJ4iediJ the syste~ of double command, and the official 
rg~-~lOl'llt)'e of one who sometimes is both in profeBBional 

in general ability inferior to his subaltern, are a.n. 
But it il'l the price, and• practically the 

price, that we pay for Parliamentary Government. 
a want of appreciation of its real nature attempts 

lfaomtetim~ls been made, but always without success, to 
this rule of the official superiority of the political 

One example of this kind is the command of the 
. It has been maintained that the control of the army 

pan~ the prerogative; that the pleasure of tlte Crown 
-r~W.u be taken on all military matters by the Commander

alone, and that the M.inistry of the day is not 
to interfere in any way with this branch of the

service. In accordance with these views the Ia.t.e 
of Wellington urged the Prince Consort to accept the 

of the army either immediately or as the Duke's 
Fortunately however th~ Prince, with a rare 

IIIRI'•U'll both Of his OWn position and Of the principles 88 

now deYeloped of our Constitution, declined the 
There is indeed no difference in this respect 

the arllly and any other part of the public service. 
•ilWII~ c}vil and the military administration belong ex

to the Crown. With neither of them does Pa.r-
directly interfere. But in respect to both of them 

may and ought to advise the King. Theremuat 
in Pa.rliament Ministers to represent the viewa 

on both these services, and through whose 
the control-of Parliament is E'Xercised ; and 

who bear the responsibility must ~ 
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quently have the power of decision. 
in-Chief could not without great detriment to 
service be a politicul officm-. In times of: emel'J!te~~:Y .. ~UII 
very times in which ·Parliament would most desire.uuOrrlllllii 
tion, he probably could not attend in ~is place at all : 
military ability, like ability in any oth r profess~n, ca.nno\ 
always be secured in every political combination. The 
Commander-in-Chief must therefore ue a permanent officer ; 
and, if permanent, then necessarily au bordinate. His position 
would indeed be unsafe, if he could not depend upon ~-==--,--t 
suppvJ·~ ofiYiinisters in case his measures were questioned iu 
Parliament. But this support Ministers cannot be expected 
to •give• unless the officer who trusts to it communicata 
with them in the performance of his duties in such a mann 
as to enoole 'them to guard against his taking or onu1;ting tb 
take any step for which they will not be prepared to defend 
him. It seems according].y to be now settled that the 
department of the Commander-in-Chief,t or, as the style of 
the present officer is, the Ficld-Man;hal Commanding-in
Chief, i~ a sub-department of the department of the Secretary 
of State for War. The latter functionary however doeR not 
usually interfere with• the ordinary and regulated course of 
military promotions or with the general management of the 
army : and the Horse Guards thus bas the appearance of 
forming an independent department. 

Another and a still more conspicuous illustration of this 
principle is found in the case of public boards. Partly from 
a desire, like that which was probably felt in the case of the 
army, to separate from the disturbing in:fluences of political 
changes the business of a great department, and partly per
haps from a desire to control the overgrown authority of a 

• • Earl Grey's Paf'l. Gov. 10, note. 
t Cox'll' In1titutiom of t1u Eng. Gov. 71,, 
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tbe administration of some departments bu 
,'-td&CI!id in commission. Sometimes the Board of Com

!lllllonera consists wholly of political officers ; sometimes ita 
!l'Jiltbeil'S .:"e partly political and partly non-political In 

cMe however e result is precisely the same. The 
lllliflli~ who presideS at the board engrosses the whole 

The other members may consult with him, but 
is decisive. It could not indeed be expected· that 

would submit to be out-voted by his own 
Either they must withdraw their opposition, or 

advise their removal. Thus the members of the 
Board include the highest and the lowest of the 

IB'tiolt.l functionaries.* At its head are the Premier and 
iJbaqpillgr of the Exchequer. But these great offi~rs 

attend any ordinary meetings of the boar«f. Such 
are merely formal, and are held by the junior 

hose real duties are said to-be "to make a House, to 
Bouse a.nd to cheer the Minister." A similar practice 
in the Board of Trade and in the Admiralty.t In 

depa.rtment six commissioners, apparently with 
IIA1-11'A and of equal ra.nk, are appointed to perform 

of the office of Lord High Admiral. Any two of 
commissioners may act. But the authority of 

Lord is undisputed. The other Lords have 
of inferior jurisdiction, and preside over the 
branches into which the depa.rtment is 
but they never think of differing from their 
I'Blusing to register his edicts. 

perhaps mention another example which 
constant is the opera.tion of these principles. 
u . in every new country, the admini&-

the Crown Lands and the construction o 

t lb. 668, 722. 



Public Works are matters of the moat 
porta.noe. Very soon after the introduction in 
colony of PA.rliamentary Government, an Act of the 
ment of Victoria* was pa.ssed, the preamble of whieh tet - ...... ...o~ 
that the duties of the offices of Cqpunissioner of O!lcnf:~ 
Lands and Survey and of Commissioners oc Fublic o • could be more effectually and economically performed 
they were consolidated and placed under one head. w· 
this object the Act proceeded to establish a. Board of Lmcl 
and Works of which the President was expreRRly !!l!.d.c 
politica.1 uffi.cer and the other members were made non
political. Large powers are given to the Board ; a.nd ita 
members are required before entering upon their duties iio 
make a. solemn declaration that they will faithfuU.y impaor
tially lnd truly execute their office. Subsequently t\l.r8e 
vice-presidents all of them politicn.l officers were added. 
The result has been that. the Board has practically become 
again divided into separate departments, and that its non
political mom bers form a board of ad vice to the political chiefs 
of these departments. The president or one of the nee
presidents presides, according as the business relates to Crown 
Lands or to Public Works or to Roads and Railways; but be 
does not consider himself bound by the advice he receivea, 
and the other members of the Board feel that they have no 
power to act in opposition to the wishes of the :M.inister.t 

• 21 Viet. No. Bl. t Victoria Civil Service Commillion Suppl. Rep. 8, 4. 

• 
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CHAPTER XI. 

THE COUNCILS OF THE CROWN. 

1. For tha better discharge of his Royal duties, the 
:11JIUilteD&Jnce of his dignity, and the exertion of his preroga

!Ctlfre. th«i Law, as Lord Coke* informs us, has armed the 
I!I-P1•1a8- with divet'S Councils. These councils a.re tire Oom

CcmoiUwm,t or High Court of Parliament; the 
fllillltAUII- Oonci.Uwm, or the Peel? of the &aim ; the Privy 

for matters of State ; and the King's Counci! for 
of la.w, tha.t is (says Lord Coke) his Judges. Sir 
Hale t also enumerates four principal Councils of 

but with a slight difference. He agrees with 
as to the OommU?UJ OonciuUm and the Magnum 

~~"·: but he omits the council for matters of la.w, and. 
liiE'Jlllh~M between the Oonailium Privai'Um et .ABBid'Uum 

Oonsiliwm Ordinarium. Aooording to this view 
Council stood to the Ordinary Council in a some

. ~DlliLr relation to that in which the Great Council 
$he Common Council. It had for some purposes 

authority ; but it was merged in, and formed 
greater body when tbat bo~y was in session. 

; I ~h. Commen. 4.77. 

--~~of 00ftm!MfU Cjf~Cilium is not always observed. 1 ,. 

IIIIIMill.., JMIArd.' Htnlll, s. 
s 2 
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We must however bear in mind that theae .llb:l$1{11 
were describing a comparatively late period of 
tiona, and that a proposition which is good law "'*'"""" 
historicaJ.ly inaccurate. Questions de vero and• 
do not always coincide. The four co~ at WestlrniJI-~ 
held in law to be coeval ; but this ma.xim, alfll!lotd 
venient for lawyers, is not accepted by historians. 

. existence of a number of councils in the sixteenth or f!llli~PI 

seventeenth century does not prove their existence, at 
in the same form, during the twelfth or the 
century. Rneh . !!. multiplicati.:.u. uf separate but 
bodies marks a late and not an early period of na1ilOJ:IU' 

growth. From the earliest times however of our history 
consultative bodies may be discerned in attendqce 
the CrdWn.t We shall see that each of these bodies ........ -..., 
through various stages and gave rise to separate institutiOD& 

Much of the obscurit,r which involves this portion of 
our history arises not only from. the cauty materials that 
we p.ossess, but in a still greater degree from the confusio 
of names in those materials. The same term is frequently 
applied to different institutions. With that want of pre
cision which sometimes attends f~iliarity with their sub
ject, the old documents often fail to distinguish between 
two bodies which ba ve a common name. Another cause 
confusion is that process of specialization by which a 
once simple and comprehensive, is used to expreRS ~ 
particular part of tbe whole after the separation of the ~ 
has taken place. In this case by a sort of reaction a t'urther 
complication is produced. Words that at a laterperiod &C(JL1W~ 
a definite meaning mislead us when they are used by 
write1~ to express ideas very different from· those whi~ 

• 
• lb. 198. t Hadox. Hilt. of tAe Ezell. L TTL 

t 1 Spence's Eg • .Tar. 71. 
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Sometimes too the 118.Dle institution D61rfOJI'IJijiliJ 

functions, and in each case under a. difFerent n~ 
body may meet for different purposes, and in ea.ch 

llillillcit ,v py be distinguished by a special appellation ; but 
be in error if we a.ssume in such circumstances a 

-..m""' iP- fact. '.the institution under all the variety of 
remains the same, a single form of ma.ny 

of these propositions will receive Ulustration in the 
pages. There are two expressions however to 

at the outset of our inquiry attention must be di-
Without indeed a constant recollection of their 

llbi2tllitiel8, our old records present frequent and perplexing 
No expression is more frequent in our 

~ry tha.n the King's Court, the Curia Regf.g, or the 
.&gia, for all these synonyms occur. 'l'his expression 

in a.t lea.st three different senses. • What is true there-• 
the Ouria Regis in one sense is not true of it in 
sense. The expression means sometimes the whole 

of the military tenants of the Crown. It means 
the smaller and more confidential assembly that 
attended upon and a.dviseci the King. It mealll 

~MiDu~s the Court of Justice to which a. great part of the 
business of the first-mentioned council wa.s ulti

transierred. If with proper caution we use modem. 
we may say that the expression Curia Regis is used 

lfiJJ~l'eii!IS Parliament, the Privy Coqncil, and the Court of 
:pench. 

term the use of which in early ti.n\es i& 
JDislea.d is Parliament. With us this familiar. 

the Supreme Council of the Kingdoll\, the. 
the guardian of, the p11 bliu purse, and 
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the controller of every part of the administration. 
was not always its meaning, nor was the name 
reserved for the Common Council of the rea.lm. It 
meant any assembly held for the purposes of QPlllfe:I'8JlLGI; 

It is said* to occur for tho first time 1n the chronicle of 
of Brompton in the first year of ltichard I. • In a 
directed to the Sheriff of .Northamptonshire in the ~8tk 
year of Hemy III., the fir::~t authentic public document i 
which the word is found, the famous meeting at Runnymede 
is called Parliamentwm.t Math w Paris describes "a moet; 

1 ,.... 1 • I /'0 .. , I , o ft • • • •• • 

geue111o1 ~ u.•uu.meu11 01 au (;ue magmt1ies ot tne reatm" tn 1 

It is remarkable that this writer uses the word seventl tim 
in his account of the year 1246 and 1247, but in no other 
years before or after. In the latter part of the reign at 
Henry lii. the word seems to have been in freqtient 
and occurs in ~;everal authentic documents. The Ol.t.ftd. 
Regis sitting for whatever purpose seems to have been at 
this period distinguished "by the appellation of the King's 
Parliament rather than by its former namo.t In the reign 
of Edward I. the word is u cd in the preambles of several 
statutes, but the name seem during that reign to have been 
g nerally applied to the remaining jurisdiction of the King 
in his great court and council after tho separation of the 
courts of law. In the early part of tho following reign the 
word began to acquire its more definite mcani»g of a. Legia
lativeAssembly, and this change was completely effected about 
the reign of Henry IV. At this time the words "authority 
of Parliament" were generally used to express a. legislative 
authority. The original sense of the word Parliament, aa 
applied properly to the King's Ordinary Council and 
Supreme Court of Justice of original jurisdiction, seems to 

• Parry's Parliament., 83, note. • t 1 Lordi' ReporC, 411. 
t 1 Lord•' Report, 21. 



in•lftM ...... loat: and the word 
it&. the 1ap1e 88D88 in which it ill now 

applieable to the Legislature generally or to 
.....,.._ ·-- the two Houses in Parliament, without ....... ,.,. ..... p_ 

first of these councils which attended upon the 
that great assembly of prelates and noblee, 

the Conquest as the Witena Gemou 
event as the Ouria Regis, with whio1l 

deliberated on all matters of public intereet. 
~-u•;y me't not only for purposes of' state or of Jegia
bat for the administration of justice. According to 

obligations of tenure t the immediate free tenants 
••perior lord were bound to attend the court of that • The King's immediate tenants therefore, other 

in Ancient Demesne whose a.ttendanoo was d'!)e 
Court of the partiCular manor of which th8J 

'bound to attend his court. There it wa& t.heii 
to assist in the Royal deliberations, and to 

to their peers or themselves to receive from thea 
8UCh controversies as might arise. The covta 

nned at the King's pleasure, but weft umiD.v 
three great festi va.1.s of the yea.r. When the 

in England, he usually held his court at 
inchester, at Whitsuntide in Westminster, and at 

in Gloucester. On these occasions, aa the old 
tells us, King William wore his crown; a.nd there 

present with him there Archbishops, Bishop~. 

and .Barons of all England. These m~ 
• ··1118etl held partly for festive purpoees, pe.rt.q 

a. modem levee is supposed to serve, partly lor 

t See 1 Lordi' Report, 18.-



the transaction of business. • It was 
advice of this body, whether at one of i~ mee~ 
or not, that the obligations of t.be military teiJtllllll 

determined. t It was prouably at its request that 
after he had inquired into the customs of his ne'w P<IOI .. _ .. 

abandoned bis intention of enforcing t'he Danish law 
• left to his English subjects their hereditary usages. 

King sought its advice on all matters of public interest, an 
frequently in his domestic conce1·ns. In it be recei ed 
a.ppeals from inferior tribunals, aud exercised in certo.in caaee 
an original jurisdiction hnt.h civil arul cdminal. In 
court the servant.'! of the Crown were punishable for the' 
misconduct; and it was in this court that the mill 
tenants of the Crown were accused of tt·ea.qon or of impe~ 
perfonnance of their feudal services. Dering tl& ci 
wa.rs in the reign of Stephen these customa.ry meetings of 
the great Council were interrupted,! and were never, at Ie8st 

. in their orjginal form, thoroughly revived. New organs were 
gradually formed for th performance fit:; various functions. 
Some attempts however were made to stand upon the old 
ways. In tho Provi.·ions of 0 ·ford§ it was enacted that 
ParHam nt.~, af> they .,..ere then called, should be held th 
times ev ry year. In the early part of his reign Edward the 
First seems to have designed the restoration of the Norma.D 
practice, and held at stated periods fi ur Pa.rliaments in every 
year. "TheRe ordinary Parliaments," says a high autbority,jJ 
" were not, as such, legislative assemblies ; but :rather the 
King's great comt, in which subjects applied for relief 
against their fellow subjects sometimes as to a courl of 
original and sometimes as to a court of appellate jurisdiction : 
a.nd the King's officers sued the subject on behalf of the 

• Ed. Rfv. x:ni. 851, and thP awthoritita thne cited. 

t lb. 852. ... l lb. 864. 
1 1 Lord&' Rtport, 169. II 1 Lord&' Rtport, 170. 
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w,.,._.,,na, and the subject petitioned the King both in matters 
of right, and in matj,ers of grace and favour." It was during 
the session of one of these Parliaments that after the 23rd 
of Edw.,I. the Legislative Assembly of the realm was sum
moned to meet. the King. The duty of attending this court 
was evid"ntly burtbensome ; and it is not improbable that 
tiJprincipal attendants were the persons in whose vicinity 
the court wa..~ held.* This distribution of the burthen may 
have been one reason for selecting different places for its 
G8lJ&l meetings. When a grant of money was sought, a. 
more than ordinary notice seems to have been required ; and 
it is probable that the main distinction between the Common 
Council and the Great Council was the greater care shown in 
summoning the ~embers, when pecuhiary grants were 
ihvoh·e•d. • 

§ 3. I shall in a subsequent chapter attempt to trace the 
development of the Magnum or Commune Corwilium in 
it.s legislative character. For the present I shall only notice 
a part o~ its development in matters of judicature. Its 
principal business was originally judicial. In the earlier 
stage of our social development neitlter statutes nor taxes 
were required. There was then little room· for legislation. 
The King was expected to " live of his own ; " and the good 
customs of the land were sufficient for the simple duties bot~ 
of King and of subjects. But there was abundance of 
judicial business which required attention ; and it was the 
interest of the King, as well as his duty and desire, to 
extend his jurisdiction and to promote the better adminis
f.rati.on of justice. The genius and the spirit of the Saxon 
.... were unfavourable to the multiplication of business 
before the Supreme Court of the King. t Justice was ad-

• 1 Lordi' Report, 450. t .I£ d. Rev. xnv. 10. 
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ministered between private parties in the 
Hundred Cowts, and in the Uourts of lDa.f'ords poi ... IJIIIP 
jurisdiction. If a hlaford denied justice and tna,.int~.;,.,..t 
men in their iniquities, an appeal lay to the King;· bpt if 
case was brought before the King in the first instance, the 
plaintiff incurred a fine. No man waa· permitte~ to see 
justice from the. King till he had failed in obtainini it 
at home. No one was to apply for justice to the 
King till he had been denied justice in his hundred. 
The same tribunals and the same mode of adminia
wring justice were maintained after the Conquest.. 
County and Hundred Courts for trying questions of right 
continued to be held under the Conqueror and his sons. 
The laws of those Kings, like those of their predecessors, 
expressly.prohibited the bringing causes in the. finlt i&ta.nce 
into the King's Court. 

The rude and unskilful proceedings of the Saxon Courts 
were not suited to the natural progress of society or 
to the better knowledge and more advanced civiliza.tion 
of the Norman settlers. A privilege was established 
of removing on payment of a fine cases from the local 
Courts into the OtwU/, Reg'is. The advantages of a. less 
partial and more skilful administration of justice were so 
well appreciated thu.t the business of the latter Court. seems 
to have rapidly increased. Even in the reign of Henry I. 
traces of the change that wa.'3 in progress may be observed. 
It appears that before the 31st year of· that King* itinera,, 
or circuits, for the purpose of bringing the authority of the 
Curia Regia within the reach of all parts of the country, 
were in force. In the same reign too the justices begin to 
appear as a separate order. The justiciarii were henceforth 
regularly included among the persons to whom charters 

• Foss's Judgt~, i. 92. 
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although the title is never so used in the charters 
I. and very seldom in those of William II. • SeveJ.'11l 

reliC.mlS which strengthened this tendency were effected iJl 
reigf of Henry II. The circuits were revised and im-

proved. The Assize of Novel Disseisin, or the substitution 
a judi~a.l inquirY before the King's Cow·t for trial by 

'*bat, was gra.nted in disputed 'titles to land. But a further 
more momentous change then occurred, although our 

_lbitmliedifl,e of it depends upon the casual notice of a solita.ry 
I{IDatliti. It,, a.nd even the year in which it was effected is un-

Henry II., probably in the year 1176, t by the advice 
of the wise men of his realm, reduced the number 
of jwstices in the Curia Regis from eighteen to five ; 
and otdered that they should hear and deteJ;mine all 
writs of the kingdom, not leaving the King's Court 
but remaining there for that purpose ; so that if any 
~ill8i!lti<JQ1 should arise which they could not settle, it should 

. ,fti[&rlrett to the King himself and be decided as it might 
him and the wisest men of the realm. Several points 
passage deserve attention. In the first place the New 

was established by an Act of .the Great Council In 
ee<lOn.d place the authority which it exercised was the 

which the Great Council had previously been 
exercise. Thirdly an appeal lay from the New 

~~llbuia to the Great Council. Again this Court was to hea.r 
iltlili dlete1rmine all the writs of the kingdom. The limits of its 

were therefore defined by the Original Write. 
IIJ''Vi!Uiinal . Writ,§ which was analogoUR to the Formula 

Bomim Law, was in the form of a preceat or mandate 

~·• Jvdgu, i. 90. 
t lee Ballam, Middle Ages, ii. 421. 

8ee Hale's Hut. of Coflmon Law, 147; Foss's Judgea, il. 170. 
1 lpeue'l Eq. Jv.r. 226. 
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from the King under the Great Seal addressed to the 
Sheriff of the county in which the causa of action arose or 
the defendant resided, commanding him to cause the party 
complained of to appear in the King's Court at a ce~in day 
to answer the complaint. Every writ '!as framed on some 
pt·inciple of law which gave the right on which t.be action 
was founded. A register of these writs was kept in the 
Chaucet-y, and formed one main foundation of the Common 
Law in civil cases. For some time however the Great Council 
seems to have retained a jurisdiction partly controlling and 
partly co11current. The former became merged in the 
Appellate Jurisdiction of which I shall presently treat. The 
latter was discontinued at an early period. In the eighteenth 
year of Edward I., by an order made in Parliament "in regard 
to the poople who came to the King'l:l Parliament ar~ often 
delayedand disturbed to the great grievance of themselves and 
of the Court by the multitude of petitions exhibited before the 
King of which most could be despatched by the Chancellor and 
Justices," it is provided that such petitions shall come first to 
the Chancellor or Judg s who, if tber carmot despatch the 
petitions, are to bring them to the King and his Council. 
This order, although the House of Lords contended* that 
it wal:l mer ly temporary, and not a permanent renun
ciation of its jurisdiction, both shows that the authority 
of the Court was derived from tbat of the Great Council, and 
indicates the mod in which the original jurisdiction of that 
Council was lost by desuetude. 

Tlris Court thus established marks the origin of our 
present judicial system. It was to this permanent and 
fixed tribu!;lal that the name bancum or bench, a 
term unknown to the Norman Kings,t was given. 
After its creation the name .J usticer seems to havo 

• 6 State Trials, 740. t M11dox, i. 787. 
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completely separated from its old synonym Baron. 
non-profussional persons for some time continued 

sit in the King's Court, yet in the next generation t~e 
rofessi.nal Judges greatly exceeded the otherS in numbers. 

The earliest knowtt instance in which mention is made of 
Jpces 4< in banco n~sidentibus," occurs in Glanville,• and 

Justices «de banco" in a record of the 2nd year of King 
01m. t The latest date at which the terms J usticer and 

n are used indiscriminately seems to be the 6th of 
~ ... lrDCbar'd 1.:1: Prior to the accession of the Plantagenets all 

Judges belonged to the Baronial order. Under Henry Il 
d ' his sons there were in all thirty-six professional 

lusticers and seventy Barons. Under Henry III. the Barons 
were qp.Iy eleven, and th.e professional Judges amounted to 
eighty-nine.§ The Bench of Henry II. seems to ~ave been 
a single homogenous body. In the reign of John a 
ctifterentiation beCll.me apparent. In order to remedy the 
!Dconvenience arising from the ~estless habits of John, who 
Dlmjj~d his qourt in some years twelve times and in one year 

t-.:;,.tftllte eleventh of his reign) had sat in twenty-four different 
,_ ....... ~.11 the seventeenth section of John's Charter provided 

Common Plea& should not follow•the King, but should be 
in some place certain. This provision was retained in 

subsequent charters, and the place was understood to be 
The rest of the Curia Regis .continued to 

~-llld the King. In the Articuli Super Oha1-tas of Edward 
is provided that " the King will that the Chancellor 

Justices of his Bench shall follow him, so that he may 
' all times near unto him some sages of the law which 

able duly to order all such matters as shall come unto 
art at ell times when need shall require." 

• ~·• ~vd,u, ii. 166. • t lb. 170. 
1 D. iii. a. II lb. ii 4. 

t lb. i. 884. 
,- 28 Ed. I. St. 8 o. 6. . 
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Thua the Bench was divided into two put~, one ••11 
the other following the royal person. The latter ~ .... 
the original name, and was styled .Bam.aum Ni. 
or Banoum RegiAJ. The former, which was as it 'flere 
offshoot, was known as the B(Jllteum G.Pmmune. But the 
difference between them was for some time by 110 m 
clearly marked. In the reign of Henry III. Common Pleu 
were brought before the Curia: Regis, and Pleas of the 
Crown were sometimes heard before the Justices of the 
Bench. Even so late as the 35 H. 3 the distinction was not 
complete.* Towards the close however of that reign, about 
two centuries after the Conquest and nearly one century 
after that event which I have described as the establishment 
of the Bench, the two Benches distinctly aasumei their 
present f<Jrm. The Gu1-ia Regis had hitherto under all ita 
forms been under the presidency of the Chief J ustici&r of 
England. This officer was in effect a Viceroy.t In the 
King's absence he exercised .all the powers of royalty. When 
the King was in England, he was his principal and moat 
confidential attendant. The lessfrequent absencesoftheKing, 
after the great continental dominions of the Plantagenete 
had been reduced, may have removed the chief occasion for 
the services of the Viceroy. The concentration of such &lld 
so varied powers in a single office may during the troubl• 
that marked the middle of the thirteenth centur.y have been 
found inconvenient. It is certain·that from the end of the 
reign of Henry III. the office fell into abeyance. The Vm
sition from the Baronial Viceroy to ·the professional Chief 
Justices of modern times dates from the year 1268. Thf 
first of this honoured line bore the noble name of De Bruce. 
He can scarcely be regarded as one of the sag~ of the ••r~111111 
but both in title and in salary there was a. marked dUD'C• 

• Foaa'a Judge•, ii. 178. t KAdox, i 81. 
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him and his immediate predecessors. De 
lltyled not. I#• Oapitalis J'UBtitiarilua A ngltics," 

iB!WtlGfiWJ J'UIJfJi;tia,ri:ua ad placita C01'W1n 'TWbis te~" 
ft.& more significant, his salfl'I'Y was bu~ one hundred 
while tha.t of the Chief Justiciar had been • a thou- • 
I1P the following year we find Gilbert de Preston 

in the Common Pleas with the same salary u 
: and on his re-appointment on the accession of 
l, De Preston is styled Chief Justice of the Com

Pleaa. t From that time the two Court.<~ became 
separated as well from each other as from the 

parts of Government. In the reign of Edward ID. 
Court of King's Bench became, like the Common Pleas, 

1il•llllf ; t and the organization of our judicial system 
• 

seems to me to have been the origin of our Common 
Courts. They sprang from the Magnum OonciWwm,, 

National Assembly of England, of which they 
the autharity and by which their judgments were 
They were established with the concurrence of 

body, and as a single tribunal. For that tribunal and 
'its members distinctive appellAtions, the Bench and 

of the Bench, came into use. The . single tribunkl 
Bench, by the same authority as ~hat which created 

was subsequently divided for the better despatch of 
into two par~s. These Benches exercised the 

jurisdiction of the Great Council. The limits of that 
were defined by the Original W rita. Whateftr 
the King's Court exercised was expreased ia 
wu exercised by the two Benches, and was OQ. 

reviewed in the Great Court itself, or as we 
in the House of Lords. The Rystem of juri&-
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prudence thus administered was the Common Law, the.Ja 
which concerned all the freemen of •England a.nd wu 
founded upon their free customs ; but it did not notice or 
provide for any cases n()t directly affecting these ~~ons or 
connected only with the peculiar and s.eparate interesf,s or 
powers of the Crown. • • 

§ 4. The Second Council which in early times was in 
attendance on the King is known by several designations. 
Jt is variously called the Ordinary, the Continual, and the 
Secret or Privy Council. The first f these names seems to 
have been the most in use under our earlier Kings: the last is 
said to have become its usual appellatio~ about the reign of 
Henry VI. Whatever may have been its designatiq.n or its 
developments, the original principle of this Council seems to 
have been sufficiently simple. It was the body of confidential 
advisers who were in constant attendance upon the King and 
assisted him iri the performance of his daily business. Such 
a body must be formed almost from the necessity of the 
case ; ~ut a precedent, if it were needed, might be found in 
the Consistorium of Imperial Rome.t This council would 
naturally be formed of the principal servants of tl1e Crown, 
and, if any further assistance were required, of such persons 
of rank and influence as might in a peculiar degree posse~& 
the Royal confidence and be honoured with the Royal com
mands. It might further be expected that the persons thus 
related to the Crown would either be members of the Great 
Council ; or, if such were not the case that the King, when 
he met the Magnates of his realm, would require the attend
ance of his confidential servants' to communicate to the 
Great Council proper information and to assist it with the 
results of their experience. We find accordingly that t.he 

t See Ramsay's Roman A.1itiquitie1, 228. 



of this Council seem to ha.ve 
the functions of the Crown. • 

to have been deemed necessary to every 
of the King in the exercise of his iegJ181a1Qe. 

executive powers.t By its advice the legisJa• • 
is convened. By its advice the Royal 
times given to or withHeld from the pn:•PQIII 

With its assistance exclusively the ..._ . ... ~ 
cases, wha.tever might be their na.ture, 

to belong to the Prerogative only, a.ud not 
MJ'BOtiB who owed suit and service. .in 

to form the subject of their deliberatiolafi. 
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" The Council,:' it has been observed • in reference to the tim 
of Edward I., " was evidently then considered as a. Vf!rY im
portant part of the Government, responsible tO the King a.nd 
the country for the acts done under its sanction ;'and the 
people often took great interest in its proper formation, of 
which there are stxiking i.nstances in the reign/ of Hl¥ll'Y 
III. and of Ed ward II." 

In a record of Edward II.,t an old and meritorious 
servant of the Crown on retiring from the a.ctive duties of 
public life is, amongst other marks of Royal favour, n.ppointed 
to attend the King's councils "as well secret as otherwise." 
The distinction thus drawn seems to indicate thepointatwhich 
the functions of the Council begin to diverge. The grea.t 
Lords who advised the Crown on its general poliCJi neither 
needed ~or desired the opinions of the judges and other 
officials on matters of State; nor could they have wished, 
except in some rare instances, to be troubled with the 
laborious business of judicature or of official routine. The 
business of the Council thus spontaneously divided itself 
into two parts, into that which was confidential and was 
transacted pl'ivately, and into that which was public and 
was transacced with ;nore or less of publicity. The former 
class, that pertaining to matters of State, belongs to the 
Privy Council, properly so called. The l11.tter class gave rise 
to the several institutions of which I shall presently' treat. · 

The admiuistrative·history of the Privy Council may for 
our present purpose be briefly told. It was, as I have said, 
the constant Council of the King in all weighty matters. of 
State. Without its advice no resolution of the Crown, 
whether as to foreign alliances or the issue of orders or of 
proclamations at home or other public acts, waa finally 
adopted. It was in tact a BoarJ for the management of the 

... 

• 1 Lordi' Report, 451. t Madox, ii. 59. 
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In a body so con
the increase of public business was sure to produce a 

By degrees differentiations began to appear. What 
Chab.cellor was in the judicial department, the Secretary 

State was in the administrative department_. Originally 
blll.tfiJ"elV oiicers of the Council, they became leading member8 

and ultimately attracted tb themselves in their 
liJ~J>eCtive branches a great part of itl:l authority. The 

seems to have acted in early times as the King's 
Y?tv .... -... Secretary. When his judicial duties began to 

l!!l._ilojlilc:refl8e, he was relieved by the appointment of a secretary 
f'..~;;Jillll~ta- that title. About the accession of Henry VIII. the • 

King's Secretary had become an officer of great consideration. 
In an \Ct of the 31st year of that reign which regulates pre
cedence among persons holdio.g various great oftices, the 
King's Chief Secretary is included, but is ranked last. 

the hands of this officer the diplomatic cOI-res
L.o1!»QilLdeJD.ce naturally passed.* After the peace of Westphalia 

1648, it became the practice of European Kings instead of • 
embassies upon special occasions to keep resident 

at foreign courts. A great increase in the 
l(rJ~aiJ;Cn correspondence naturally fonowed this change, and 

importance of the Secretary increased with it. Tire 
~-~Lpt which Lord Clarendon made about the same period 

a systematic division of the Privy Council ibto Committees 
the despatch of business, and to which I have previously 

m wen·ed, shows that the inconvenience of such a body as the 
-~1¥-l''\a.l for the transaction of business was then felt. Several 

tt.lJD.lPts were made to revive the former system, but the 
· -pojillt.e tendency was too strong. The number of the Secre
aqtaJies increased ; the business of the Council was distributed 
& .-LOng them and the other departments ; and the duty of 

• See Cox's Inst. of Eng. Govt., 662. 
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general superintendence was perlonned by 
mittee of the Privy Council known as the V&IDJ.DBI(.lf" 

already endeavoured to trace the history of this 
It now therefore only remains to consider the _...,.,.~ 

the judicial powers that belonged to the Council . 

• 
§ 5. The King's Council had various functions 

transacted its business in Yarious departments. There Were 

several Chambers of Council in the palace at Westminster. 
We read of the Chamber of the Chcquered Cloth, the 
Chamber of the Green Cloth,* the Starred Chamber, the 
Painted Chamber, the White Chamber, the Ch 
Markolfs Chamber, so called from the legend depictured 
its walL~ of the tests applied to the wisdom of Solo11on 
a Syrian•peasu.nt, t and other similar apartments. 
various chambers, several of which are noticed in an Act 
Parliament of the reign of Edward III.,t served to mark the 
distinction between the different functions of the Council. 

• That body sat in a particular chamber for the transaction of 
paTticular businel'ls. Two of these divisions, the Exchequer 
and the Chancery, were :from the fir 't more distinctly marked 
than the rest. They "w re indeed l' gularly organized de
partments, with their appropriate staff and offices in which 
the Council used sometimes to m et. The Exchequer had' 
the charge of the Royal Lands and Revenues : and in ca.sea 
connected therewith, the Council, sitting in the Exchequer 
and forming the Royal Chamber of Accounts, exercised a 
summary jurisdiction. At bbi.s meeting of Council, as at 
other such meetings, the Chief Justiciar, the highest function• 
ary of the realm, originally presided. The Chancellor 
frequently attended in the Exchequer, kept his Great 

' 'Imt. 181. t Palgrave, E11ay on the King'• UOIMCI~;I 
t 31 Ed. m. St. i. c. 111. 



we.a made up in Chancery and certified into the Ex-
• In the 34th year of Henry III. the then Chief 

De Segmve was dismissed; no successor for ~.-,.,...---" 

appointed; but a new office, that of Chancellor of 
!rt>hJ""''A", seems to have been created, and persbns ap

of special qualifications were appointed to discharge 
of Barons.t The style of the Exchequer was sub
altered from the Chief Justiciar and Barons to 

~~1u-r.~r and Barons.+ It seems however to have been 
.-.~teilt for any member of the Council to havEfattended 
-.anequ4~r, and taken share in its business. In the reign 

II.§ Walter of . Norwich, who had long and well 
Crown, wa.~ appointed, in recognition of his ser

with a view to the continuance of his attendance 
personal inconvenience, Chief Baron of the Ex

The office was subsequently continued, and was 
ftlled by a sergeant-at-law. • 

points in the history of this Court deserve atten
It was, as we have seen, directly descended from the 

Ordinariwm. It was not in the proper sense of. 
a Court of Common Law. It was continually 

to extend its jurisdiction so as to include Common 
On the first point enough bas been already said. Of 

of the Exchequer to the two Benches or rathEil.' 
position, there are many proofs. The Barons 

the Statute of Trea1:10ns, but the J usticea .._ 

t Foss's Judges, iii. B. 
§ Madox, ii. 59. 



'lhe statutes of NiB£ P'l'i'U8 • ma.ke no meJilttc:lf(!:l~ 
of Exchequer, but relate exclusively to- the 
In the latter of these Acts there is indeed a. ~ere:nce 
Exchequer, but it is of a very significant kind. 
rates among the persons before whom Nisi Prilus 
held the Chief Baron " if he be · a man of the luv." 
would thus appear, and this view is confirmed by the hUito'lL'Y'"''·~ 
pf the persons who have filled the office of .Chief Baron, 
it was usual to have at the ead of the Court a prc•fesRio:na.I 
lawyer, and that the se1·vices of this officer were used in the 
same mann r as those of any other high legal officer of the 
Crown. The original writs too were never made returnable 
to the Court of Exchequer,t but always to either Bench ac
cording to their several natures ; and an a.ppeal fro~ 
ceedings tn the Exchequer Jay not to the King's Bench 
to a special committee of the Council.l\ Some minor inci
dents § also furnish strong evidence in the same direction. 
The Barons were never present at the conferences of the 
.T udgcs, although the Chief Baron and the Attorney and 
Solicitor General were. The Barons did not go on circuit, 
although Sergeants were frequently sent. Tho value of 
the rings given by• Ser~eants ou their admission was less in 
the case of tho Barons and even of the Chief Baron than in 
the case of the Justices. We find too that George Freville, 
Baron of the Exchequer, was while he held that office a 
Reader in one of the Inns of Court, a position which no 
ever occupied. 

But although such was the legal position of the Court Of 
Exchequer, the Barons of that court were not inclined to 

• 13 Edw. I. c. 30, and 14 Ed. m. c. 16. 
t See Barrington, Anc. Stat. 187, 249. 
t 1 Spence, Eq. Jur. 226, n. 
I 81 Ed. ill. St. i. c. 12 ; 2 Reeve:, Hilt. of Eng. LGw, 
ll Ji'ou's Judgtl, v. 417. 



'They necessa.rily exercised 
Their remuneration principally depended . 

; and they, like the justices of the King's ~· .... ~ ·' 
a. longing look at the abundant businP.ss tha.t 

into the Court of Common Pleas. They accordingly 
ICQ'laQ:el(l the introduction of Common Pleas into their 

.practice was prohibited by a writ in the reiga 
on the ·ground of the delay and inconvenience ~hich 
in the determination of the King's causes. Subie
the prohibition was renewed in the Stat'ldwm d6 

of Henry Iii. But the Barons were not so eaaily 
; and during the reign of Edward I. no less than 

other prohibitory mandates* were required to restrain 
.r.eal for the enlargement of their jurisdiction. It was 

settled t that the Exchequer had in .personal 
jurisdiction of common pleas in three cases, namely 

one of the parties was an officer, or a prison&' m: 
of the Court, or when a debtor of the Crown W¥ 

from discharging his debt to the King by the 
his debtor in the performance of his obligatiollfl. 
of the last concession the Exchequer · gradually 

much of the coveted jurisdiction. A person who 
sue in the Exchequer had only to issue a writ of 

or in other words to allege that he was the 
~-~~~·r. that the defendant owed him money and 

it, whereby he the plaintiff' was the less able 
his obligation to the Crown. These allegationa 

no~ allow the defendant to dispute, but. re
a.nswer on the &BSumption that they were true. 

llelL'efore in the reign of Eliza beth the judicia.l sta.ft' 

BtL I.; Statute of Rutland, 10 Ed. I. ; Arlieuli ~ 
Bo,:aJ. Oldiuance two years afterwards. See Foss's .Tvdga, 

" 
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required reinforcement, the Court of Excheq\161' 
the natural source of supply. In 1579~ Sergeant NlnlltA.'._ 

created second Baron, with the exprei:IS grant of wu) .MIIINIIIINI' 

rank and privileges as a puisne judge of either Bepch. 
subsequent vacancies were filled by sergeants; and the uo~~n~~~;;:;~ 

was thus withdrawn from its original range, and ab:sorbeit • into the system ofthe Courts of Common Law. 
The early history of our law is to a great extent the his

tory of conflicting jurisdictions. Apart 'from the old and 
long continued quarrel of the ecclesia~tical and the secular 
courts, there was, as we have seen, a keen competition between 
the various courts of Common Law. There was the still keener 
contest between the Courts of Common Law and the Council. 
There was the absorption by the Court of Chancery of the 
original .civil jurisdiction of the Council ; and there -was the 
conflict between the Courts of Law and the new authority 
of the Court of Equity. About the time of Henry III.,t 
the tendency of the Council to enlarge its jurisdiction at the 
expense of the Common Law Courts is apparent. Various 
motives, irrespective of any desire for personal advantage, 
led to this extension of authority. In those ages, disfigured 
in their quietest seasov. by rapine and oppression,t the ordi
nary course of justice was frequently so obstructed_ by the • 
defendants through riots, combinations of maintenance or 
overawing influence that no inferior comt could enforce its 
process. In such cases the interposition of a paramoun: 
authority was essential for any approach to good govern
ment. The courts of law impeded their own usefulness by 
their obstinate adherence to their precedents, and their 
resistance to any extension of them. An attempt was 
made in the reign of Edward I.§ to extend the original 
writs, but its success was very limited. These 

• Foss's Judgea, v. 409. 
: lb. 145. 

t Hall~'s Middle Agel, iii. 260. 
§ 18 Ed. I. c. 24. 



preventive jurisdiction, and they 
some vongs for which compensation 

nm"i&te• The rules of procedure too, a.nd especla11y 
Jaw pf evi ence which refused to allow the examination 

parties Ol' to give any facilities for discovering facts 
the. knowledge or the possession of the defendant, 
a. frequent miscarriage of justice. The expense also 

IIUlr&.t.lLOn often presented an insuperable obstacle to the 
But to administer justice to the oppressed is 

duty of the Father of his country : and the care 
poor and needy has at all times been the bri~ht par
st.a.r . which has always shone forth with undimmed 

even in the darkest night of the Cbmcb. Accord
the ecclesiastics, who as Chancell0rs attended on the 

ot the King and advised him in his Coun8il, were 
to de right to the poor man for whom the Common 

refused to provide adequate redress. So strong was 
:telndtmc:y that it seemed as if the allegation that the 

was a poor man would, like the allegations in the 
before the King's Bench and the Exchequer that 

in the custody of the Court or was a debtor 
be sufficient to establish for the Chancellor a 

jurisdiction with the Common Law CoUJ1;8, in 
of which they have cognizance. Against this 

not only the lawyers but the House of Commons 
In the reign of Edward III. and in the 

IU"DillllBilllalllY attempts both by petition and by statute 
restrain the growing jurisdiction of the CounciL 

to various other enactments it was in effect pro-
9Sth of Edw. III. t that no one should be taken 

suggestion to the King in his Council whether 
civil proceedings or put out of his franchise or 

by due 1ourse of law. These provisions 

t 25 Ed. m. St. 5, o. '· 
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were repeated in several subHequent Acts. IIi "Such, how
ever," says Mr. Hallam,t "were the vacjliations of a moai.r 
assembly, so steady the perseverance of Government in re
taining its power, so indefinite the limits of\' anciant usage, 
so loose the phrases of remedial statutes passing sometimes 
by their generality the intentions of those w~o enacted 
them, so useful we may add and almost indispensable wls a 
portion of those prerogatives which th~ Crown exercised 
through the Council and Chancery," that soon afterwards 
the irregular proceedings before the Council which bad been 
thus emphatically prohibited were recognised by Parliament. 
'l'he earliest of these recognitions was due to a different 
cause from those enumerated by Mr. Hallam. It arose out of 
a P~pal aggression. The interference of the Pope appeared 
to the Commons to be more horrible than the innov1tions of 
the Council, and to need for their suppression the whole 
judicial power of the . country. A statute was accordingly 
passed, only two years after the prohibition I have cited, 
which gave in case of persons appealing to the Papal Court 
concurrent jurisdiction to the Council the Chancellor and 
the Justices of either Bench to deal summarily with such 
offences. Some yea:Ps afterwards it was provided t that 
those who make suggestions to the · Chancellor and Great 
Council by which men are put in danger against the form 
of the Charter shall give security for proving them: and 
we find§ subsequent recognitions of the authority of the 
Council where right cannot be had elsewhere. 

It appears upon the whole that from the time of Richard 
II.IJ the Council acquired an extensive coercive jurisdiction. 
But this jurisdiction w~s, as Lord Hale~ tells us, gradually 
brought into great disuse, though there remain some strag-

• 28 Ed. ill. c. 3 ; 42 Ed. Ill. c. 3. t Mid. AgeB, iii. 253. 
t 37 Ed. III. o. 18; 38 Ed. III. c. 9. § :!'Spence, Eq. Jur. 853. 
II Palgrave, On the Ccnmcil, 45. ~ Jurisd. of Lords' Home, 88. 
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the jurisdiction of the Chancellor in the 
which attempts were made to restnl.ip tie iurltsaieStO" 
Council ·In the reign of Richard II. the vnliLUc~wn:: 
empowered • to give to the party aggrieved 
cases before the Council or the Chancer:r grounded 
false suggestions. This Act se~ms to havQ 
greater regularity in the proceedings of the Court. 
the year in which it was enacted, bil~s in Chancery 
the answers to them have been regularly filed : 
grounds on which relief is demanded ap~ar, and 
Chancellor renders himself in every instance responsi le 
for his orders by thus showing that they come withill 
his jurisdiction.t 

Various petitions from the Commons wtre presented ih the 
reigns af the Lancastrian Kings complaining of the Emcr~ 
ments of the Court of Chancery. It would seem that about 
the reign of Henry VI. t a sort of tacit compromise was 
effected. The Court of Chancery ceased to interfere 

·with matters of Common Law. The Common lawyers 
acquiesced in the independent remedial jurisdiciion of 
Chancery. About the latter parp of that reign the extension 
of the Chancellor's l!llthority over fi ffments to uses wu 
established.§ This gl'eat event, to which as it resulted from 
their own ruling!:! the judges could raise no objection, both 
enhanced beyond all previous p1·ecedent the authority of the 
Chancellor, and opened a new era in the history of our I.a.w. 
At length in the reign of Ja-mes I. a vigorous attempt to 
repress this ever encroaching jurisdiction was made by Lptd 
Coke. That great master of the Common Law was an·im:a.ted 
not only by the j ealousy of his profession but by a teilaCIOtiSf~r"J 

l'egard for his own dignity, a.nd still more by a nA1Mldn-.ll....,.. 

• 17 Rich. II. c. 6. t Ha4lam, Middle .tlge,, iii. 
· t .lb. 249; 1 Spence, 349. § Hallam, ubi 1upra. 



the then Chancellor Lordo Ellesmere. 
any attempt to sue in another Court. 

at. law was contrary to the Statue of Prrelilumre ;• 
two cases where the merits at least. were clearly 

him, he caused indictments to be filed against persona 
in'Voked the aid of Chancery against a judgment. 

been obtained by fraud. The King referred the 
for the opinion of his law officers, and upon their 
favour of the Chancellor's claim made an entry upon 

Book that the Chancellor had not exceeded his 
Notwithstanding some late attempts to revi~e 

iif:l'nvAn:tv this strange exercise of the prerogative seems 
been generally accepted as conclusive. From that. 
lfU!t the authority of the Chancellor has been exer-

'll'l.llihCIUt interruption.t • 

growth of the equitable jurisdiction of the 
Chancery naturally absorbed much of the civil 

of the Council This jurisdiction however was 
, and an additional organ for its exercise was 

t.he 13th of Richard II. a statute was passed 
that the bills of the people of lesser charge 

_,.mned by the Keeper of the Privy Seal and 
~)UJJlCil as should be present with him. When 

for this purpose, it sat in the White 
was known as the Court of Requests. This 

fact a sub~:~idiary Court. of Equity. It sprang 
source as the Court of Chancery. It was 

.-..li.del!lcy of the Keeper of the Privy Seal, just aa 
Ohancery was u~der the presidency of the 

Bal.lam, c '.Hilt. i. 
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Keeper of the Great Seal It had a $1Wii' 
similar staff of civilians, and a similar p:ooe.. 
into collision with. the Courts of Common La.w, 
fortune different from that of its sister court. In 
Elizabeth the Court of. Common Pleas adjudged• 
which wa.~ called the Court of Requests' or the White 
no court that hadpower ofjudicature." Itwouldseem .uu ..... ,., 

that notwithstanding this decision the Court of ---..,.-·.,.-
was rcserv d for a higher function as occasion might 
than that fa minor Court of Equity. Lord Bacont 
us that "there was always reserved a high and 
power to the King's Council in causes that might in epi.Dl]!),!t, 
or consequence concern the state of the 
which, if they were criminal, the Council used to 't in 
chamb~r called the Star Chamber; if civil, in the 
Chamber or White Hall." 

The same process by which the civil jurJBdJLctJ.cm ;~;.; 

of the Council was exercised by distinct tribunals tended 
to give to its criminal jurisdiction increased strength; 
and a more definite character. Out of the old Cowdl 
sitting in the Starr d Chamber ther had been developed 
three Courts, twu • f civil and on~ of criminal 
diction. The two ~ rmer, those which had in the 
of Bacon "the Prretorian power of Equity," were as we 
seen the ourt of hancery and the Court of Requests. 
third, that which had " the Censorian power for offe 
under the degree of capital," was the Star Chamber properly. 
so called. This Court was indeed the mother court from 
which the Courts of the Keepers of the two Seals had ~>'e."~..._ 

detached ; and when it became in effect a Court of ~ ... U.LIJ ... 

Equity, it naturally retained, even while it had atMm<ILQI 
mo~tt of itt! old powers, the original designation. It 

• St'Pfi'!J'• ClUit, 4 /111t. 97. 



ilf'811iPJJ«llle4 that this Court was established by 
• VII., and thai its jurisdiction was limited to 

[,...1eretn specified. This Act gave jurisdiction to.. the 
\..'billhlber in ,~~even cases, viz. maintenances; giving P{ 

; having retainers ; embracery ; juron~ receiving 
; Ul!true demeanours of sheriffs in false returns and 
routs and riots. It was however "solemnly adjudged• 

Jud~ of England Sir Edward Coke and the 
blf'ld~ attended by the King's learned counsel, t.Qen 

Bacon and Sir Henry Yelverton, in the cause 
the Earl of Northumberland and Sir Stephen 
and published in open Court that the Statute 3 

VII. extended not any way to this Court: but that the 
a.Vbori~d by that Act may at all times in all places 

161'IDUle of the matter therein specified." In accordance 
this decision demurrers to the jurisdiction of the Court 

,oceedliD~rs - not within the Statute were on several occa
~0,'81'11lle<1 ;t and the doctrine was established that "the 

by ancient prescription and had neither 
subsistence by that Act of Parliament." The 

IIJNl•bEJr seems to have discontinued the exercise of ita 
• about the time of Queen Mary J and 

remainder of its existence was exclusively a 
Court. In this capacity its jurisdiction waa 

in respect of the punishment that it could 
·,a;"'"'"..,"'"'"' ..... withevery offence andinflictevery punish

only that of death. •• In a word, says Hudson, 
... ,Qffence punishable by any law but if the Court 

in the Commonwealth this Court may ]a.w. 

1t except only when life is questioned." In tbia 
IJtjllfi!IDdlmt was examined upon interrogatories 

, 
the Court of Bttl.r Clumlbtt' in 2 Collect. Jurid. 10. 
111. 151. t lb. 65. 



ma.nner as in Equity,• 
examination of witnesses were 
The punishments, although they fell short 
s vere enough to strike terror into the boldest. 
fi es, cruel mutilation~, and life-long 
freely inflicted. Thus the Star Chamber becam_, 
Tudors and still more under the Stuarts the great .,. ..... ..-... ~· 

despotism. Its abolition was not the least'Ofthe ma.ny 
of the year 1641. 

Tho Couds whose history we have been cqnsidering 
volved a greater or less degree of encroachment upon 
jurisdiction of the Common Law. Other derivative 
were less open to this objection. Wherever the 
authority extended, there he possessed jurisdiction. It 
his spe~ial function to do right to all his subjects at. 
times and in every place. Where the Common Law fail$} 
reach or where it had made :ao provision, the King and 
Council took care that right sl4ould be done. But 
Common Law never noticed any controversies that 
outside the realm. Such matters fell according to 
nature under the cognizance of diffe1·ent courts. 
that happened on the • sea were under the jurisdiction of 
Admiral. Matters connected with military proceedings 
that arose out of the realm were within· the cognizance 
the Constable and the Marshal. A considerable amount 
ecclef'!iastical business too in which the King W88 COltlCEil'n'" 

seems to have been properly transacted by the 
These Courts proceeded prixlcipally according to the 
Law. Both the Admiral and the Constable had a civil 
criminal jurisdiction. Their authority is of uncertain 
but it w~ undoubtedly of great antiquity. 

• Hudson, 169. 
f Palgra.ve, On the Coun~il, 180. 



and their pl'Oper limits were define41 by Parlia
ia the reign~ Richard II. A statute• of that reign, 

"ting various accroachments of the Admiral's Court 
prejudice of the· Common Law, provided that 

and their deputies shall not meddle ·from thence-
.. of .,mything done wit}lin the realm, but only of a. 
done ·upon the sea, as it hath been used in the time of 

Prince, ..1:\ing Edward grandfather of our Lord tbe • 
that now is." · A .similar Actt respecting the civil 

1161lti(J'n of .the Constable and Marshal was passed in the 
; and another respecting the criminal jurisdiction of 

otfilceJ~a.t the beginning of the next reign.t The office 
uw:s~:&ult: ha.s been extinct since the time of Henry VIII. ; 
his Court has long been obsolete. The criminal juris-

/Jf the .Admiral has been transferred by Patliament 
ordinary criminal courts ; Lut his civil juriS.: 
regulated and extended by modern legislation, still 

7. The jurisdiction of ultimate appeal is administered 
by two distinct bodies. ·Appeals from all the 

of Law and Equity in the United Kingdom are de-
by the House of Lords. Appeals from the 

Courts, from the Court!:! of Admiralty, and 
Courts of the Colonies or other dependencies,. 

.,ome other appeals of minor importance, are 
IJPilled by the Queen in· Council. The origin of . 

dift'erence may be inferred from what I have 
stated. . The former class represents the Common 

AIJtglll~na.JlB administered by e Magn'l.llm Concif;i'llml,, 
represent~:~ the Sj>ecial · ction of the Crown 

by the Concilium Ordinarium. · The one 

f 1 H. IV. c. 14. 
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IJ'IteDl oo~ed the freeholders of 
upon theirtra.ditionallawsand customs ;,.lftld 
hi. tlie Courts of which they were members 
bodies organized- with their consent. The 
dealt with cases with which the Commoh Law 
cern, with matters affectin!? churchmen, or with 

~. . 
external to the realm of England whether they n&lPOEqjli 

tlle seas or in some foreign possession of the Crown. 
s\l'Ch CMes, whether out of the refiCh of the Common 
unprovided for by it, tho King as the fountain of 
exercised jurisdiction. This prerogative, like all 
prerogatives, he exercised with the assistance of his 
But where the Common Law was silent, reco 
a.l.most of necessity to the Roman Jurisprudence ; 
eeclesi¥tics upon whom in eady times the cond~ 
legal business of the Council and its derivative 
devolved naturally adopted the model with which they 
familiar. Thus we may trace throughout our -inor+.;+nilii<lli 

the-two-fold stream of law, the one the High Court. of 
liameftt and its derivative jurisdictions, all following 
practice of the Common Law : the other, the 
Council and the variQus tribunals which sprang from it, 
of whom recognized the authority of the Civil Law. 

The appellate jurisdiction of the House of Lords over 
Courts of Common Law has never been disputed. It. 
as we have seen, expressly recognized in the Act by 

• the Bench was established, ltnd it has been in fac£ 
ruptedly exercised. In its present form however it 
two other subordinate .Courts whose dependence 
first to be inconsistent with the expla.n.ation that I 
proposed. Both the O.ourt of Exchequer and the 
Chancery were derived from the OoncilVwm, 
and yet from each of these courts appeals lie not 
Privy Council, but to the House of Lords. This 



-..,. e:Dat. Ia the Exchequer 
IIIII' tbl~ tll~)l)ei!IJs were originally heard by dei.I!IJ(IIIJ 

the Crown in the same manner as in ecclesiw«jt 
causes. But when tha Cou.rftof Exchequer wu 

the same footing as the other Courts, when in fact 
absorbed into the Common Law system and• wu • witl\ it, it naturally "fo1lowed the Common Law 

jal'lsdiction. 'Phe case of the Cod'rt of Chancery 
l'o. th~t Court the regular mode of appeal wu 

to the King praying a re-hearing before him or 
appointed by him.* The House of Lorda 

NIMieJnpted to hear Equity appeals before the acceas¥>n 
l; and indeed no precedent of any right for such 

is found before the meeting of the Long Parlia
e following reign violeut disputes respeW1lg the 

-aor.r.ne House ofLordsarose between the two Howres 
The House of Lords claimed both an origiul 

exclusive in the case of their own members a.ad 
with the Court of Equity in all other caaMJIIIMl 

appella.te jurisdiction over that Court. Bo 
the former in the case of SkVrvn,er v. Th6 East I.,. 

the latter in the case of »hirley v. Fagg, w.ere 
resisted by the Commons. The Commons at first 

con~ in the latter case the exemption of their ••terll from such suits : but as the dispute grew 
peremptorily denied the right of the Lords in any 

-IDQ~s to hear such appeals. These conttoveraiee, 
others in our history, were in effect tacitly COla

The Lords, after the reconciliation which the 
in Skinner's case, never renewed their 

The Commons ne r again aAer 
objected to the appellate jurisdiction of the 

-·~~NL of 4, Lordi' ·BCIUH, 186. t lb. lN. 
ut 
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Lords in Equity. They seem indeed tQ .Da,re.:.c•lit 
the Court of Chancery had become one of tie eat4.t>lilll 
for the administration of justice between 
English controverlies ; and that it was more COilSiE~~ 
analogy nnd more safe that this jurisdiction shCiuld 
trolled by nn itt<.lependent assembly like the LorSts 
Conixnissioners appointed by the Crown. • 

The same disposition which led the 9rdinary uoun1tlU' 
extend its original Jurisdiction at the expense of the 
of Common Law induced it to attempt a still bolder 
tion. It claimed the power of reviewing tl1e ael(}l.S:l~lld 
ei~er Bench. But this assumption was too glaring, 
quickly repressed. There is in the Yea1· BooTe t of 
III. "a notable case," in which the Chancellor 
Counciltreversed a judgment of a court of law. • 
justices, says the Yea?' Book, paid no regard o the 
before the Council for that it was not the place 
judgment could be revei·sed. In accordance with this 
Si Matthew Hale t telb us that " it was the 
opinion 11-nd• practice to disallow any reversals of ju<ljgmdlt 
l>y the Council." But over these courts which derived 
origin from the Couneil its pow r of review did not admit 
dispute. It exercised this power, as I have said, over 
Courts of Exchequer and of Chancery as long as. these 
continued outsid~ the domain of the Common Law. 
at the present day, tho· Council determines appeals 
Chancellor in matters relating to lunatics 1md idiots, 
care belongs in a special manner to the Pa?'eM Patriw 
does not come within the jurisdiction of the 
Common Law. The oldest .form however of the vu.....,..~a~ 

appellate jurisdiction was probably in the case of 

• Juri1d. of Lord11' Hon11e, Mr. H.trgran's !?tface. ol:lv. 
t Y. B, 89 Ed. ill. 14. t Jurisd. of Lord8' Hot~.•i, 41. 



the reign of Henry VIII. the operation 
~bln,ery~ the Council was extended to ecci~IF 

Its authority over the administration of justia& 
•Bg:n possessions of the Crown is of earlier date. The 

Islands seem at all times to have addressed their 
to the King and his Council. Calais came under 
class. When the colonies were founded, their 
h~a in the same manner ; and subsequently. 

ia. wa8 brought within the jurisdiction. Thi8 
appears to have been questioned in the time fA 

but to have been then formally confirmed. An 
~ Council in 1565,* referring apparently to the 

Of appeals from the Channel Islands at a penod 
-~~Etnt, directs that " no appeals should M made 

·11e1•1ooe or judgment given in the same islE~ hither, 
aeoerding to the wot·ds of their charter Au Boy 61 

which agreeth, M Sit· Hugh Paulet allegetla, 
o~ and form as bath heretofore been accua-

judicial machinery of these bodies requires some 
In the House of Lords it is now understood tha 

'Who is not by profession a l&wyer votes upon the 
any appeal. The steps by which this result baa 

may easily be traced. At first the Lords voted 
DblllteJ:y on judicial questions, upon any other 

Then it became customary on such questions to 
advice of the Judges. If e Judges were unani-

U!ffially followed t inion.t If the judges 
lords differed, the other s voted in accorda.uoe 
tiP!IJlic•n of the adviser they se~ • 

CODildence. At length Mr. O'Connell's cue 

• See~'• Eng. Gov. 48'1. 
lfit.1;8 I .Tftf'W. of tht Lordi' 



• 1 , the lords, although muoh iDOI_.l. 
the proceedings, abstained from vot.:in#. 
such as to render this forbeairance very re~~!llloikal~~ 

a conviction for a politica.l ofFence. Political fe&iillliM 
at tha.t tune strong, and the conservative lords. 
maJority. The merits of the conviction were llel~er·au:y 
mitted: and its reversal .tumed upon a mere tec:hJJ~I.tl 
On this point a large majority of the Judges advised 
the conviction ought to be maintained. The Jaw 
divided three to two in fn.vour of the reversal TbeJe 
therefore ample excuse for the interference of other loida 
support of that view to which the weight of judicial 
inclined a.nd which they believed to be on political 
highly pedient. Since that time the principle 
jurisdiction ought to be exercised only by the Pl'<lrfeadali 
members of the House has been regarded as fully 
lished • But this is merely a matter . of custom and 
youngest a.nd most inexpert peer has still. the 
power of decision on every app al as the most exl:leriienDidb 
law lord. 

The jurisdiction of the Privy Council was formerly 
ercised by Commissioflers appointed for each case under the 
Great Seal by the King. From this practice there 
formed, under the Acts of Henry VIII. and ..c.nza.IJelilll '~~ 

lating tu eccle::li8ftical appeals, the High Court of De1lejj~!l 
which was long the organ of the Privy Council in 
matters. This court was in 1834 abolished by Act of 
liamcnt,t and its functions were transferred to the Ju11fiO:Q 

Committee of the Privy Council. The Judicial 
· which bas been regulated by various Actst of the 

• Sugden's Law o.f Property a& A.dmini&ter~d Qy the HotUe of 

t 8 and 4 Wm. IV. c. 41. 
t 6 and 7 Viet. o. 88; 7 and 8 Viet. c. 6~ 14 and 15 Viet. ~ 

20 and 21 Viet. c. 77, s. 115. 



• ..._ of ben of the Council 
high ~dicial poaitiQDs, a.nd reports upou 

• ....,,...., due judicial inveetjga.tion to Her Majesty 
The report so made is read at the next meetins of 

aud judgment is pronounced accordingly. 

There still remains for our consideration one of tbe. 
Councils of the Crown, the Council Learned in t1te 

Coke eXptesHly mentions this Council, 
tiut,t; it consists of the Judges. ·This statement muet 

aontined to the strictly judicial duties of the BenCh. 
think that at any titne the justices of the two 

or of either of them were described as the Co1mcil 
""'._.;ug. · :S..t these officers had other duties. We ha.i'e 

Edward the First specially required • th& attend
hiS perspn of the Chancellor and the justi08111 C1l 

By their oath of office as prescribed by st&tillte 
are bound to counsel the King in all hiS lawful 

They have accordingly been accustomed, al~ 
~., ... ~ie> has for some time fallen into disuse, to adv:iae 

when so required. They still advise the Houae 
a practice which seems to• be a relic of the time 

Judges and the other members of the OrdiDary 
were included in, or at least were attendant on, the 

We have already see~ that the J 
the only legal membel's of the Ordinary Council 

...-a.n~~ellc>r the King's Sergeant and his Attorney, some-
Chief Baron and perhaps the Masters in Cba.neery, 

... llbers of that body. A meeting of these funeWla.. 
consideTation oOegal business was a meeting 
bt~t in distinction from other meetings ibr d"i11'1•l 

atyled a meeting of. the Learned Council 

~ 28 Ed. I. St. 8, c. 6. 



menta of the Ordinary Council. The same SpE!Cl8J.JSLDg~1 
however which called it into existence ultimatelJI 
practicat extinction. In 1:bcfore the time of Lord 
cha.nge in its constiLution seems to lutve peen acc:oDIIpllftl 
The Judges appear to have regarct d themselves as th 
members of tl1e L arned Council, and to have tweated 
inferior law officers as their attendants. Such at least 
to be the explanation of Lord Coke's limitation 
Learned Council to the Judges. His language i~ c:nw~ ~ .. 

plicit on ·another occasion when l1e B.B~~erts t thM 
ancient that hath hitherto been to our predecessor. 
that the Justices being assembled applicat.ion shout 
made to them for their opinion by the .Attorney or l::iO.Wd .. 

General. In tl10 reign of Elizabeth a further innovation 
made. Francis Bacon,! as a sort of compensation for 
frequent disappointments in his application for office, 
appointed, although he held at tho time no other office, oili~"J!l!l 

of Her Majesty's Couneil Lo11.rned in the Law. Subseque tl 
his patent wa.s renewed, although in very guarded tertns, 
James.§ This precedent ha."3 since that time been 
.tautly followed. But tL specialization or-functions 
contin~ed to OP'lrate. The Judges were gradually 
the performance of thei'r jurucial duties. Twice in the 
of George Ill, once in 1760 C'D a point connected 

• 4 Inst. 106. t 12 Report., 181. 
t In the doiljo:\tion to his A7'[JIImenta (Works, vii. 584) Bacon speab 

himatJf as appointed " by HiM !1-Iu.jel!ty's rare if not singular grace to 
both his CnUllsols: '' that is as it - appears from the be@;inudJM:-. otl:o~ 

Allltndment of the / ,mr, he was madu Privy Councillor whie he 
Atiorll.e)·General or a leading member of the arnecl Oounoil. 

t l!ee Foaa' Judgtl, v. 419. 



'hJ:i<Mli.S departments. The distinction of a. member til 
Lea.m~ in the Law, or as it is now usually t&riUit 

OoUDsel.: has be~ome, like that of a. member~.-... ,..,.,_ .. 
~atlqlll, merely titular. It involves indeed some J!fOt 
lit-iih'hlilAJ~ and disabilities, but it brings with it DO 

on behalf of the Crown and no emolument. 
comments have frequently been made both upon. 
of former times for the practice of giving extra

opinions and upon the Ministers who in te<tllhi:nw 
opinions are supposed to have tampered with • 

of the Bench. Yet this practice was in perfea& 
both with the law and the oustom of the ...._, .... <b 

of the Judges' oath are as we have seen distiinc$ , 
words were inte1-preted by the usage of cenuux;las..

to be no instance on record t in which tJa&. 
ough they have often tieclined to advise the> 

Lords, have withheld their assistance from the 
The supposed refusal of :OOrd Coke to give an extm-

l-olrnn:ton in Peacham's case is one of those popu.Jg 
" w·nten. when they fall in with popular prejudice, a.re so 

eradicate. The error too has become ftl'!Dly 
from the unfortunate sanction of Lord Macaulay, 
atill. ore strange,ofMr. Ha.llam.ll But Lord Cok• 

either in Pea.cham'scase or on any other ooeuioa,_ 

Crown. On the contrary his reports coaW. 

t May, 011Mt. Hilt. i. 218. 
I E"4fl'• ii. 882. 
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ucounta of numerous conferences in wbioh he 
' objection to the particula.r or auricullf't.a.ld!lg 

as he oalled it, was something very different from 
is Wlually attributed to him. He did not choose 1ilt.IIL&t!lllllllll 

the Judges should be asked for an opinion separataly, 
without consultation and pos~:~ibly on misrepresentation 
the views of his colleagues, be entrapped into some im.nl'f:l'ri.t 
dent expressio~. He insisted that the Judges 
according to their custom meet together for the purposee 
debate, and after proper consultation should deliver th 
joint opinion. The innovation therefore of which 
complained was not the request for the Judges' opinion, but 
the mode in which that opinion was sought. So fa.r 
the consultation of the Judges in the usual manner 
thought bproper, it was by this method that many 
of great importance were decided. Such was that " grave 
safe opinion and advice mixed with law and convenience 
which the Judges gave, on his accession, to Henry VII. th&t 
the devolution of the Crown on an attainted person purpa 
all the consequences of the attainder. Such was the deni&l 
ofthe Legislative force of Royal proclamations. Such too was 
the denial of the power-to take evidence by torture. It is true 
that in the present high development of our institutions t.he 
Judges have practically been relieved of this duty, and thtot 
this complete se~ration of functions is in itself a mi.rk Df. 
an advanced' political system. But we ought not to denouuee 
as vicious that which was merely imperfectly developed, or 
to attribute baseness and corruption to the Judges and the 
Statesmen· who li~ed under a .system les.CJ "t>erfect than our 
own, and who fairly administered that system as it 
existed. 

• Bacon, WOf'kf, Vlo 87. 



CHAPTER XII. 

I . 
TENURES. 

Our early history notices several classes of landed. 
tetlel't'Y which need to be carefulry ~istinguished.* The 
-·'•• ·,~:alA land which belonged to the Crown and -.vas in ite 

ocoupa.tion. The second is the land which was the 
inheritance of the King and which did not merge in 

e third is the land which was the inherit&noe 
persons whether corporate or individual. The fourtJ:a 

land which belonged to the community at large, not 
reduced into private property and available only for 
•oru~ge or at most for a temp<h.ry occupation. Over 

which belonged to his kingdom, the King seems 
times to have exercised the same powers as a Bishop 

~---~corn(>ra1t.e person could exercise over the lands of hie 
e might :use them as he pleased during his life, bu 
bound to transmit them undiminished to his gpo
Over ~ private lands the King exercised the same 

those of any subject over his inheritance. t Th.e 
private estate passed to his heir and not to his suc

might be transmitted at his pleasure by his wil!· 



. 
grsnted in private property 

preeently treat. The Folcland or land « the 
only be dealt with or alienated with the colilfiii'Q1 
Wit.an. These distinctions however were 
fased. • It is difficult to "Separate in our earl;r bistal]li 
acts of the King as a private owner &om his acta 
virtue of his Royalty. There was a constant.. and 
i:A!Ibdency to confound, as the power of the. Crown incil"MIIIl 
the patrimony of the individual who then wore the 
the property- annexed . to the Crown itRelf, and. the 
lands of which the King was the chief guardian 
trustee. After the Conquest this tend ncy was <JTt>•II.Toi'V • 

_preased. lt was the policy of the Conqueror that every 
the kingdom should" owe some duty to the Crown. 

duty of the Bocland was represented by the services • 
at arms. The Folcland became Crc,wn land. All T.nj~ ... ~.nn 

e country indeed might be included within the latter 
scription. It was ~ld either of the King o by the _,_,._...,..,.. 

• It either was in the hands of proprietors who were 00111114:&

by their tenure to render certain services to the Crown, 
was held in the direct possession of the King himself and 
his support. Thus tbe•Conqueror retained in his own " ................ . 
i,422 manors in diffi rent parts of the country, 
his lands in those counties which are not· recorded 
Domesday Book. The claRses therefore of land which I 
above enumerat d were thus reduced to two. One was 
lands held by various tenures and owing to the King as 
.Paramount various dutil:ls or services. The other was 
lab.ds which, by whatever title, the Crown had acquired, 
of which for ita ow.n support and adva:ntage it retained 
p~asion. Of each of these classes I propose in the 
ehapter to treat. 



at oneo- period customary to <iel!llrdDeJ 
aource tL unmixed evil, a.nd its introduo&n 
oue of the worst consequences of the dd;estab~ 

e Normans. Later writers regard this sy~ 
cause of its contemporary troubles but as 

-. remedy · them, incomplete indeed and bringin&_ 
inconveniences and aangers of its own, b~ 

ot upsuccessful. To the men who lived under 
Feudalism seemed the very vital principle 

By it and by it alone, so far as their experieuee 
could order be maintained and properl.y secured.. 

principles penetrated deeply into every form of 
a.nd of speeQh and of action.* Upon them were 
the ~emonies of the knightly degree and of the 
rite. Upon them Wl:l8 founded the ideal ola fu.t1ll'e 

them the Church rested in part her claim to 
On their basis men constructed their 

~ries or framed the actual vernment of their 
The same motives which indue~ the 

~~n.rn;orR of Hastings to introduce Feft.dalism in its • 
into their new kingdom of Jerusalemt had 

their fathers to adopt these •principles in Eng'lancL 
lnl'RtA.n · Knights who followed Godfrey cj Bouillon 

lees free born or less bold than those who followed 
Yet they too were content to accept in 

as their fathers had been content to accept in 
their portion of ihe conquered land as fiefs from 

a.nd subject to the whole long list of feudal 
It is indeed probable tha.t the military servioel 

U lill. rn impaed were no~ ma~rially different frca 
every Norman vassal was accustomed to render; 
only in their greater precision from the oblip-



-tilOIIIJWIDOiclle'IR to English alodial !au 
ma;y hAve been, they were certainly 
own me~ motion• but with the advice and 
Legislature of the kingdom. About twenty YEI~·•• 
battle of Hastings, under tho apprehension of 
threatened invasion by the pirates of the north, pd 
domestic tranquillity far from assured, the Conqueror 
a. complete military and financial organization of his 
He instituted that great survey, the rec~rd of which 
remains as the most precious memorial of our early his-~ 
This famous book long served as the muster roll of 
nation. It was the muniment of title to the he1redl1tA1111! 
revenue of the Crown. It was the authority by which all 
putesrelatingtoland between subject and subject were d~~
This slll'\1eywas ordered by the Kingin his Court a.t UJ4tnl<lellll 
on Christmas 1085 after grave deliberation with his 
Council of Proceres : the 1·ecorded results. were brought 
him a.t Winchester a the follow.ing Easter. On the fil'lt 
the following August the King held his Court at Salish 
":And there ther~ came before him his Barons and all 
holders who were of any account, of whatsoever fief th y 
were ; and they all wet"e made his men, and swore to hi 
fide~ty ~inst all men."t This event may be taken 
marking the commencement of English feudalism ; d 
now proceed to describe briefly and so far as my ·pn,...-. 
purpose reqmres e tenureR which were thus recognised. 

" Tenures," Lord Bacont observes, "are 'of two na.1~w:..:ra~• 
the one containing matter of protection, the other matter ol 
profit. That of protection is likewise double, divine -pn)te4~

tion and military. The divine protectitll is chiefly Dr<l~•'LI 
by the prayers of holy and devout men. This begat 

• Ed. Rev. :nvi. ~68. .. 
t .dnnall of Waverley, oited in 1 Lord.' Bezxrrt, 84. 
t Worb, vii. 6,7. 



11115Jmbiipe which, though in bu1then it 
,- ~irtue it is more than a knight's 
how, during the while Moses m.the Mount. 

IIR.Ia. the Hebrews prevailed in battle : as well 18 

Elias prayed rain came after drbught, which made 
go : so that I hold the Ulnure in frankalmoigne ia 

lljl.-a.tution indifferent to knight-service and socage.'' 
llrtll44!1&d soo.rcely accurate to describe fnmkalmo.· 

It was rather a continuance of the old • 
ept alive for the purposes of the Church, aacl 

to ecclesiastical property alone. So far as it is ~ 
h bkalmoigne is not feudal but spirit~. Ita I!Jel'o 

indefinite and of a religious nature, consisting. 
•tmsv was altered by Act of Parlialllent'"at the 1\6-

tJle obligation to :pray for the souls of tlie donor 
iti111BB; dead or alive. lt required no-fealty, and im· 

JMrtbeniiODite incidents of aid or of scutage. For ~ 
ita obligations no other remedy• was providell 

interference of the Bishop. By .the statute of QtHct 
no subject may grant lands in perpetuity to bold 
But tenure in frankalmoigne is necesSa.rily of the 

and his heirs and is in perpetliity. It follows there
since the 18.th of EdWard I. the Crown alone cau 

by this tenure. The tenure is expressly pre
the Act of Charles II. for the abolition of the 

tenures, and it subsists in many ihsta.noes at this 



y, or to e&rrf his sW'Ol'd beboe · 
some of the examples which Litt.Mton 

tenure. It WBJt exce~ from the operation 
Cha.rlea ll , and ia still used in such CliSe8 as 
Blenheim or of trathfieldsaye. But the great; 
tenure of the kingdom WI:I.S Knight-service. Th~ 
was divided into p01·tions held of the Crown and h~t'8dita 

. Each such portion was termed a . Knight'~ Fee ; and waa 
quired to supply on the summ8ns of the King a wui.UI.~i'l 
and armed warrior, to attend at his own cost during 
days in each year the King upon his military ex1~dttul• 
wherever he went. The total number of such fees 
about 60,000 ; and thus the King could rely on the liA1.,rullii 

of a fully equipped army of ao,ooo knights. We 
howeve~to understand that 60,000 soldiers were HIT.J•u•• ... 

• the Conquest or afterwards, actually quartered thl~ll.U.bDI 
. the country. The Knight's Fee was not meant to ex1rna• 

.either any mode of territorial settlement or any defiuite 
amount of prop rty. It mer ly denoted the unit of ta,

ation. Any person might hold any number of Knight' 
Fees provided be discba.rged the full obligation of his tenure; 
a~d each fe might btl d!vided into any number of 
each of which w~ charged with its· proper proportion 
the entire burthen. The tenants in chief were, as a 
responsible for the service of 60,000 knights. Whether 
tenant in chief kept on his estate the stipulated number 
any other number, was a matter for 'bis own coJl8i4iera.ticna;;~~ 

He might underlet his lands to a greater number of tUllJlD:ul ',.. 

tha.n .he was hound to produce. He might, if he tb()Wlldr.l 
fit, retain all or mos~ of his land in his own hands, and 
up the number of his knights as best he could when 
summons came. All that the Crown required waa 
vioas of the proper contingent. The mode ofnnlviiilil'l 
contingent rested with the feudatori' tbE,mselVeJl.;; 



thjtd species of tenure with which we • is Socage. The characteristic of 
that its services were definite and 

In the former respect it differed 
in the latter from Villenage. The 

in each case. To pay a fixed 
for three days the lord's lands, 

obligations. When_ the land was held 
service was the annual render of a 



obscured; and it \vU 
tenure. Thus Queen 

year of her reign • granted to. certafu 
iltshire "to hold of us our heirs and 

Manour of Ea~t Greenwich in the County of 
only in free and Common Soeage, und not in 
Military Service." The Harne form occurs in _ ..... lrll .. , 
Patents of that reign. In the Act for the 
Military Tenures t tenure in Capite is expressly a.U\-• 
This singular enactment bas not been very strictly oolllfil~ 
and most of the lund in the kingdom is now in fact 
Oa.pite. But the prohibition of the Act still 1'1'\lln.a.i.'llll 

example of the incredible carelessness with which 
on matters affecting the whole property of the COtQ\il~ 

• aometimes been conducted, and a warning against 
the reeords of a later age as conclusive evidence of the 
the customs of antiquity. 

§ 3. The tenant<> in chief of the Crown had besides 
stipulated servic s other obligations. They were the 
men, his Barons as .they wore emphatically called. 
bad done him homage and sworn to him fealty. 
him and them there subsisted a very peculiar reJ.Iilo~ll:iiJI!·£ 
had all tho personal intimacy of the relation hAt·.wAA1 

patron and the client. It had some of the hard 
regarding character which marks the modern cOILDe:09! 
the landlord and the tenant. It differed from the fo!·~= 
bt>cause it implied a bargain in relation to land. It clli~~Jiil~ 
from the latter, because it mingled with such a ~1r&1D. ·1i-1Jo!.,.,.. 
wa.rm. feelings and glowing sympathies of the .. nJoii..,~ ·•"'•-

ebief. It differed also in and\;her respect from 
tenancy, for the payment was made not in Ynr>nAw . 

• Kaclos, Hut. Ea:clr.. i. 821. 



baSed upon the 
, . .,...,_,~ interest a.n.d sentiment were 

of great importance followed. 
rtla.tion was a contract of mutual 
the owner of certain land and its 

~..t.En- of t.he parties formed a 
The vassal did not 
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were the occasion for certain additiolll'l payment. tO 
Lord. As e!Wh mesne Lord enforced ilhose rights agaioit! 
immediate vassals, so he was himself the prey of the 
next above him in the feudal scale. Thus in Eng~ 
which alone I now speak, the various lucrative incidents of 
tenure formed no inconsiderable item in the Royal rev~ue. 
I am now concerned with the rights of the Crown onlyp 
and not with those of any mesne Lo~ds. It is therefore 
unnecessary to discuss the history, interesting though it be, 
of the alienation of land. It is enough that no tenant of the 
Crown could alienate even a part of his land without the 
Royal licence. Magna Charta however authorized alienation, 
if a sufficient margin were left for securing to the Lord his 
services, that is, as it was construed, to the extent o' one half 
of ·tht! fee. Ultimately it was settled that an alienation 
without licence to any greater extent should not cause a 
forfeiture, but that a reH,sonable price should be paid to · the 
King. This £ne was £xed at one year's value of the land; • 
btit it was understood that a licence to aliene might be 
obtained on payment of only one-third of that amount. 

In early times the. question of £nes upon alienation was 
far inferior in practical import11nce to the question of reliefs. 
There was then little opportunity for buying or selling land. 

, Those who bad land seldom thought of parting with it; 
those who had it not had seldom any means of buying it. 
But since military tenants must die, the question arose by 
whom and on what terms was the vacant fief to be filled 
For a long time there was a contest between the natural 
tendency to render property hereditary and the interest of 
the Lord based upon the theoretical principles of the original 
military organisation. On the death of the vassal the LoJ;d 
was entitled immediately to take possession of the land· 

• 2 !nat. 67. -





B"l~lred but DOt eoonel". • 
If on the dea.th of the -vaasa1 the 

the doctrines of relief did not apply. 
could not perform the duties of a. military 
the Lord ought not to allow the child of his 
to be wronged. The infant heir thus became 
the Lord or, as in his new relation .he was 
guardian in chivalry. This wardship coll8isted 
custody of tho per. on and tho lands of the ward 
ward had attained tho age if a male of ·twenty-one o 
female of fourteen years. In the latter case the Lord 
retain the lands of an unmarried ward for two ~~.-c .... 
The guardian w~ supposed to provide for the ~~
and Mucation of his ward, but was not ~-~"v--.· 
a.ccount of the profits. When the period of 
pired, the ward might sue out his lhrery or O'IIA~l~Zmd 
is the 'delivery of his lands out of tho bands of 
For this proceeding a fine amounting to half & 

was usually, although it seems ill gaily, charged 
ward on thus arriving at man's estate was also 
take out his Knigbt,<ood or to pay the inevitable 
neglect. 

These provisions as to wardship,· although 
original construction and apart from their sut>Be<l~811f'! 
sufficiently complete for the case of male heirs, 
meet the caae of females. A woman could not hAioalli.1!f'l!lll 

form military services ; n,nd in her choice of a. bWIOI.l!Uffi 

might not always be sufficiently patriotic. It waB 

then that the King should claim at least a. negative 
the marriage of his female tenants. For the same. 
on which he might insist that his licence ...... ,"'"" ... 





which such duties 
could last no longer than the ti'Utndll 

,~11010me mQre exigent in their demands : 
willing to meet them. At length a 

effected. It was agreed that in three caaes . 
other aids should be considered of legal 
tenant was bound by law to pa.y an aid 
ransom of his Lord from captivity ; to"«rards the 
hood of his eldest son ; and towards the marriage of his 
daughter. The first oftbese aidA was only levied 
contingency had actually occmTed. Once only 
history, when Creur De Lion pined in an Austrian 
was this aid required by the Crown. But the 
Knightpood was payable when the young heir had 
his eleventh year ; and it was time to think 
trousseau when the fair daughter of the house had 
the mature age of seven. In all these cases it was 
provided that the aids should be reasonable ; a.nd tlie VR,jmiiJIII 

ness of this term gradually disappear d. 
In addition to these anci nt and reasonable 

the Lord might stil~ ask, and the tenant might 
grant, further assistance. Every such grant 

of pure free will. It wn.s a gift, not a duty: 
was therefore usual that such gifts should be 
by a request and a statement of the Lord's needs. It 
competent for the vassal, if he thought fit, to refuse 
request. It was not competent for the Lord under 
colour of right to insist upon such aid ; or, whatever 
be the exigency, to take his vassal's property without 
vassal's consent. The granting therefore of aids 
p.u.u,;•v•u object for which the King summoned 

aids were seldom granted except upon 
t)le 11ame time every attempt ·to obtain -



other means than by gra.nt and 
sup:gly into an habitual impost waa 

Such then was the origin of Parliamentary 
the beginnings of Parliamentary redress 

; and such the circumstances out of which grew 
tf honour in Anglican liberty,* the right of self-

• 
military tenures and their incidents once had a 
vigorous life. They grew out of a certain con-

IIOCiety ; and they were adapted to that condition, 
its requirements. But the more complete is 

of any institution to one social state, the 
._llkEld is the unfitness of that institution for a different 

food and the clothing that were suitable-tor the 
not recruit the strength or suit the purposes of 
man. In the time of Henry the Second the 

began of commuting for money the perso 
the Knights. In the time of Richard the Second 

method of recruiting had broken down. When 
or 88Anded the throne, little of Feudalism was 

ita burthens. These burthen13 were not likely to 
by that King. He found the Royal Revenue 

dila.pidation ; and both his necessities and 
mged him to repair it. Advantage was accordingl7 

of every claim that the Crown could make ; and 
are said t to have been made without auy 
to support them. We have indeed but one 

1tory against Empson and Dudley, and know DOt 
these officers might have set up. But it is not 

fal:lldelrstlu.ld what a host of enemies their enforce.. 
BmllloD~ claims must have caused; and without 

t BacoD, Worb, "ri. 218. 



...... AU' ... ...,.IK to them any ICI1lp11101ity, 
were then so perplexing., 

Urown property afte;r the. various grants and 
the fifteenth century was so confused, that 
may well have been far less indefen~:~ible 

reports. Under Henry the . Eighth, to whose zpl 
lucrative fruits of his tenures we are indebted for the 
of Uses, • arrangements were made for the systematic 

• ment of the Royal rights by the erection of the 
Wards and Liveries. Undorthe auspices of this tribunal 
oppression of the tenants of the Crown continued nn•"-'"' 
The heir who during the whole of his infancy was 
ofhis,inheritance,t and who found his woods cut 
houses in ruin, his stock wasted and gone, his 
haustefl, under the parental care of his Royal 
obliged to pay the profits of another half-year 
could be put into possession of his devastated property. 
was also obliged either to marry, while yet under age, tliiilli:llli.·· 

person to whom his land was sold, or to be the debtor of 
Majesty for the full amount which he might have brought 
in the roatl'imonial market. If he wished to have the pri
vilege of choosing hi~ own•wife, he must pay for that luXUl'.Y; 
and the price was fixed at twice his matrimonial 
The untimely and expensive honour of Knighthood 
to make his poverty more completely splendid : and 
sought to extricate himself from these manifold ~:~wua.Jilil 

ments by the sale of a portion of his ·lands, he had to 
chase this sorrowful privilege by an exorbitant fina 
alienation. Such was the position of the military tezl811-~·· 

at the accession of the House of Stuart. The constant 
uncontrollable extravagance of James, his consequent 
ba.rrassments, and the difficulty he experienced in 

• Amoa, Statute. of Henf11 VIII. 116. 



Seventh had compounded them for a 
W...aY~.n pounds, that the Chancellor was ob.ll-~tt·· 

con6Ultations on . the subject with the 
lai*-'B of the Exchequer,• respecting t~ 

collection. Commissions were at 
the counties of England; and inquiries, 
to be irritating, were made tmder them 

1ands and their ancient and lll'EI8el!Ll. 



R:Dr<!Qilbt.t of aucoeu. But altllLOW!rh 
~t appeared probable, 

llltimli.telly broken off in mutual displeasure. 
Lords and Commons passed an Ordina.noe for 
of the Court of W a.rds and Liveries. .A.t the 
Newport Charles the First bad consented to 
portion of hereditary revenue for a fixed annual 
.!100,000; and subsequently Barebones: Par~ent 
firmed the Ordinance of l 645. It was indeed one 
advantage which resulted fl"Om the Commonwealth that 
interrupted bad habits of long standing, and established 
cedents of which the utility was apparent even to 
Cavaliers. After fifteen years' suspension of these Ol>ll>resatll 

prerogatives, their re-establishment was almost. im:P21!ilil 
The Confmonwealth too furnished a suggestion by wnma~ 
difficulties as to terms were removed. An excise auty 
beer and other liquors had formed part of the 
ways and means; and the Cavaliers considered that the eo·ft...: .. ,.. .. ,_.. 
tinuance of this duty would have the very considera.ba 
merit of removing a heavy burthen from their estates a.t the 
expense of other people. Accordingly the whole system 
feudal tenures and thetr incidents was abolished ; • and " 
full and ample . recompense and satisfaction " t;bereo( 
hereditary excise duty with ample powers for its 
was granted to His Majesty. 

By the same statute and under the terms of the 
agreemept as that which abolished the military tenures, 
fell one of the oldest and most vexatious nuisances that 
under the name of Prerogative so long oppressed the JM\'JI.IIl!d 

Wardships and Marriages brought with them in their 
the not less odious grievances of Purveyance and .....,_.,. 
tion. The abuses of this privilege seem to be so loi&L....,I!!I 

• lll Car. n. o. "· 





which the King retained only the 
to the proper services and other 
there were, as I have said, those great po!9se818i<l1D 

not yet been alienated from the Crown and 
the King the wealthiest proprietor in the l'fiH.IID:~ 

lands as they were described in Doii~~sday Bobk, 
more than 1,400 manors and almost all the 
townF~ in the kingdom, formed the AncieJ!t Demesne of 
Crown. The manors, like the lands of other great 
prietors, were occupied by serfs annexed or 
them, or by persons holding by a servile tenure. 
tenants did by their tenures, says Lord Coke,• manure 
reap the corn upon the King's demesnes, mowed his mEI&Qd 
repaired his fences, and performed all necessary 
longing•to husbandry upon the King's demesnes. 
tice prevailed both before the Conquest and after 
succeeding reigns.t The rents were always paid in 
and each county sent up from its demesnes its ap]prc~pl'Jia.l!c:l~ 

productions, wheat or cattle or t=~heep or horses or pri>VEID.Ol8Joi•; 
In the reign however of Henry I. a change was made. 
~na.nts complained bitterly of the hardships they .,u,.nu~~.·>l 

in the conveyance of" their goods from their home~ to 
Royal Stores. The King was engaged in continental 
turbances, and was thus sensible of the greater COilVelllilmi 
to him of money over bulky and perishable COlDDliod:lti4~ 
Aceordingly with the advice of his great men the KiJls 
pointed Commissioners to examine the various fa.rms, a.nd 
estimate in terms of money the amount of their proper 
tributions. In accordance with this valuation the nA,ITI"ft1aftll 

in kmd were converted into fixed pecuniaey rents ; and 
8UlllS the sheriff of each county was required to collect. 
in Ancient Demesne thus became a superior kind 

• 2 Irut. 642. 



.uhuoo~pn~andmuaq 

in earl da.ys regarded as of no little 
King's tenants had their own Court, and their 

ibEI!IlUJre ; although severally distrained for other 
were permitted to join in a. common defenee; 
exempt from tolls at fairs and markets, and 

imt)OSE~d by Parliament unless specially named ;. 
buti.oll8 to wageR of Knights of the Shire and 

upon juries. To this tenure, which even still 
......,.,. ... .,..,+ gives the name of Villein Socage. It WM 

to villeinage in the nature of its services, and 
certainty. In cities and towns which IOl'lll181l"0~1 

ancient demesne, and from them apparently ia 
this tenure was known as burgage tenUlJ.t 

r>daan:te men were not subject to the · fs aida 
lld'~idernts of free tenure. But they were 

still heavier burthen. That contribution to 

t 1 SkJJ& com. no. 
I IIDit. D8 ; 1INos., L '141. 



men, 
King aet 

demesnes. It was however the practice, -.hen 
demised any part of his demesne or granted t1 
estate in it, to reserve the tallages to himself and 
Under this reservation tallages were !&vied upon 
at the time included in the ancient demesne. In 
inferior Lords tallaged their demesnes as they thc)UQ•Jili 

We have of course less information respecting these 
ta.llages than respecting those which are entered 
public records. It would not be unreasonable to 
that ppvate lords would be keener in the pursai' 
interest and more rigorous in enforcing it than 
This p babil,ty is confirmed by the evidence of 
extant records. From these document~~• it appears 
over whom inferior lords claimed the right of ta.lla.ge 
to establish in the King's Courts their exclusive u.aul1lL11Y"'ll 

tenants of the Crown. AR the tallage of the King 
preferable to that of. a subject, so .the condition of the 
tenant who paid an aid was better than that of the dei•.W 
man who was liable to tallage. We find accordingly 
complaintR of improper n.sscssment. The complainants 
that they ought to pay with the men of the county, 
the King's officers have aRsessed them to pay with 
of the town. We find also a special provision in the VDIIAID&" 

of Edward III. to the city of London t that the ciiatlell' 
shall be taxed and contribute With the community 
realm as men of the counties and not as men of 
and boroughs. This privilege had previousl:y 
pute between the city and the King. In the D:Jt~~u .u 

• :U:adox, i. 756. t Ill. 728. 



tlie King by the advice of his 
tallaged his lemesnes, the city, although willing to 

of aid a considerable sum p6sitively refused to 
After much controversy with the officers, the 

came before the King and his Council, and then it 
disp'l!ted whether this should be called a tallage or an 

The King ordered search to be made whether the city 
1mrmer~y paid tallages to the King or his ancestors. ·The 
MMten1~ were found to be unfavourable to the city; and 

the morrow the Mayor and citizens came and acknow
that they were talliable and gav~ the King three 

marks for tallage." It is remarkable too that as 
as the different parts of the House of Commons made 

grants, the subsidies of the cities and tow.ns were 
greater than those of the Lords or of the Knights. 

reason of the separate grant seems to have been that 
grant waa in lieu of a separate claim. And the reason 

difference in the amount of the grant was that the 
of tallage was heavier than the burthen of aids.t 

e right "of tallage extended not only to demesne lands 
to allla.nds which the King had in his own hands.t In 

circutru~tances and for certain purposes lands granted 
reverted to the King. . Such a reversion took place 
~ in escheats and forfeitures where the estate 
extinguished and the land therefore returned to the 

but also in wardships. The death of a military 
in fee while his heir WaB an infant, seems to have 

as a suspension though not as a destruction of his 
During the minority of the heir the land waa held 

·-.!ita~ to the King, discharged, so far at least as the 
were concerned, of the estate. But upon his coming 

• Jfac1o%, i. 711. 
t llaaos, i. 700. 
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t 1 LordJ' ReplYI't, 217, 306 • 
§ See Madox, i. 299. -



age, the esta.te was revived ; and the 
obta.in on payment of a fine a reconve;-ance of 
-lands. The lands thus in the bands of the ~ 
the estates in them were extinguished or were JDEtrMI 
abeyance, were regarded as parts of the Royal .ue:melmeJJ:~ 

were consequently sqbject while in this condition to 
a.nd not to aids. 

• 
§ 6. I have said that in early times a marked d1SI1illllctl~ 

was taken between the private la.nds of tho King and 
which were provided to supp01·t the dignity of the 
Although he exercised over the former all the rights 
private owner, he could not dispose of the Crown 
his own. uncontrolled pleasure. In various places .......... ...,~,~_. 
day Book lands are described as demesne lands of the 
belonging to the kingdom.* For the alienation of such 
the consent of the Great Council was probably, at leut 
first, requil·cd. Whether with or without this consen~ 
Conqueror seems to have exercised the right of gnm1~U 
away land that belonged to the kingdom. But certainly: 
at a later period the distinction between the lands of T.n • .-. ....,~ 

Crown and the lands ~f the kingdom was completely ew10;11;;a.,. 

It became a maxim of English law that all lands and ~SM~iiil 
menta in the King's possession, oven though he held ~n~~:q 
before his accession and had acquired them from ance 

ho were not royal, belonged to him in right of his Oro~ 
and descended with it to his successor. From this mixture ol, 
capacitieA two curiously opposite consequences followed. 
Since these lands belonged to and followed the Crown, the 
King could not devise them. But since they were 
property, the King, without any advice from his 
other interference, except the assistance of the 

• Allen, 158. 



prepared, might ddt.ilrtjf 

in ·any way be thought fit. 
were not slow to exercise. Sad havOb 
Planta.genets of those vast estates 

had held. Not unfrequently indeed 
of one reign were forcibly resumed in 

Acts of resumption, of which not less 
llaete!l, the last, so far at least 88 "" ........... , 

OOnQerned, was . that which in the yea:r 
a-f'ter the battle of Bosworth * annulled 

the Kings of the House of York. Henry 
sought to repair the wasted resources 

all his savings and all his acquisitioD.H and 
Of the vaat plunder of the monasteries, 

U> thirty millions worth of land, 
ma~tticent son. During the .short reigll 

to the value of not less than five UlJJill~llll 

·-t\nA!v and probably of a still 
IHirnrl~ by the Lords of the Council and 

Jeign of James the First the Crown 
of less than £67,00Q a year ; and 

them with even greater 
The pecuniary difficulties to 

reduced him led to the sale of 
lands. During his reign about 

sterling seems to have bet~n 
James reduced the porperty of 
a precedent for the correction 
to guard himself against hil 
the €rown lands into entloiJ.l 



engaged not to part with any lands wihhout 
a certain number of his Privy Colll1fill. This 
seems to have checked the practice of lavish dOD~ 
land, although it did not check the grants of lbone]~ 
which lands were sold. But it was not until the 
of Anne, after almost all the Crown lands had been 
away, that a check was placed upon the unlimited 
of the Sovereign for the time being over the property of 
Crown. The prodigality with which William III. had 
warded his Dutch followers bad excited all the jealousy 
Englishmen. On more than one occasion Bills of Hei!UIILJ)-; 

tion were spoken of, and even introduced ; and would 
ba.bly have been passed, were it not that the not less 
grants iince the Restoration could hardly in such at~netWIUI.1 
be overlooked. But in the first year of the new reign* 
power of the Cro_wn over ita lands was reduced to the gnllii!~] 
of a lease, except for building purposes, for thirty-one years 
or three lives and with a reservation of a reasonable rent. 
The remnant of the Royal estates was thus secured, if not 
from mismanagement, at least fr m improvident alienation. 
The same century witnessed, by a singular revolution • 
.Policy, a recuqence t to the ancient practice of the Anglo
Saxons respecting the property of the King. The 
lands were virtually restored to the public ; and' the Kirid:t-:.t~J 

obtained,t the right of acquiring landed property by purchale$ 
and of devising it like a private person. 

• 1 Ann. St. i. c. 7. t Allen, 155. 
t 39 and 40 G. III. c. 88. 



• 
CHAPTER XIII. 

• 

THE REVENUES OF THE CROWN. 

1. In the earlier periods of our history the diff'tmm.ee 
e King and any of his subjects seemsp, have 

of degree rather than of kind.* The King's were
price of his life, was about six dozen times that 

• linlt.ry free man. His allotment of land waa pro
greater than that of other men. His pea.ae, or 

of protection, )vas more important than the peace 
other lord ; awl its violation brought with it heavier 

Even when wi~h the gradqal growth of Roya.ltJ 
Lord of the Angles became the King of Eng1aDd, 

his peace 'ltas coextensive with the realm, when he 
" sounded in damages " but was surrounded by 

ii!Jiilb.le sanctions of treason, the means by which the 
and dignity were supported remained unchanged. 

was the first landowner in the kingdom. He held 
Crown great estates which descended indeed 

·· ~L·uwJu. but of which during his life be was the 
These lands were the main source of 



Courts of Justice were 
pe a source of revenue. The labolli:.Of the: 

for three days before harvest, and for three 
suflioi\Ilt for the construction and 
works. For military purposes, as we shall see, 
were provided. There only remained then the mamlilq 

of the Royal family and household. The officers 
household were at that time the great ofli~ers of State. 
Lord TreMurer received the rents of the Royal estate& 
Lord Steward and the Lord Chamberlain presided over 
Royal household. The st.'Lbl s were under the charge of 
Lord Constable and the Lord Marshal. The country 
of the King were castellated; and their keepers 
some sense military commanders. In these cil'lcw:o.atMlllll 
as Ada.IL Smith* observes, the rent of a great landed 
might upon ordinary occasions very well defray all 
necessary expenses of Government. 

There WIU! another prerogative which mm~t be taken to 
belong to the personal and not to the political revenue of ..... •• ·.::-:
Orown, and which, although it brought little profit to 
King, bears from its abuses a conspic;10us place in our .......,,.. _ _. ... 
tory. This was the Prerogative of Purveyance. In .......... ~ ........ 
times the wants of the R yal household w.ere supplied 
the produce of the Royal dem sn s. The King 
one manor to another, partly for the better pel~OinulmCa.tll: 
his Royal dutie, and pa1·tly from humbler coJlSilcler&tlODJJ.11 
economy. t Each estate bad its own storehouses, and it 
more convenient to bring the Court to the supplies ~··--.., ......... 
supplies to the Court. Mter the conversion of these 
plies into money payments, a continual market was 
the King's Gate ; and an officer,t ·whose title Clerk of 





The profits of the Royal manors 
suffice for, and were not intended ~ 8UJ1P~ro· 
for public defence. For the safety and pl'<litectii):lr ! 

nation against enemies the Law and Constitution 
made special provision. • · When the Conqueror 
peril of a Danish invasion organized on feudal pnnm.plliltl~ 

kingdom, he formed a territorial register of which the 
was a knight's fee. Each of these portions of land . ' 
as we have seen, charged with tho .duty of providing' 
demand a mailed and mounted warrior with his P~~>PEII";~ti'll 

retinue to attend during forty days in each year at his numi··..dl 

cost upon the King in his wars. By these means the 
feudatories of the Crown were responsible at the peril 
their estates for the presence and the support in the field 
an arm"! of sixty thousand men. The Cinque Po~ 
some other towns held their lands by an analogous 
and were bound to furnish, as the condition of their nat!IBell-t•• 

sions and privileges, a prescribed number of ships or of men. 
Next to these specific services the King possessed the lucra
tive fruits of tenure and the profits of his various minor 
prerogatives. In addition to these resources and with more 
special reference to IAaritime purposes, he enjoyed, a_pa.n, 
from any customs granted by Parliament, the anclent; 
customs on importations of merchandize, the Grand 
of the Mark and the Demi-Mark upon wool woolfells -·.-,~ ...... 
leather, and the prisage or one tun of wine before the mast 
and one tun abaft the mast of every ship. All moneys de
rived' from these sources or coming to the Crown by · 
of any prerogative were applicable so far as they coul 
extended to the public use. 

§ 2. Such were the ordinary revenues which 
pla.ced at the disposal of the Crown, both for the SUJ•JlOl~, 

• See 1 State Tliau, 500. 



the discharge of its public trusts. If 
revenu-. should be deficient, a special 
for obtaining an extraordinary supply. 

appeal to the loyalty of the various classes ot 
He might ask his free tenants for an aid. Be 

invite the contributions of the clergy. He might 
tenants, whether townsmen or otherwise, in his 

~eime~me. • But the assistance thus rendered was 
[~111\J·.-~.uo:, .... as a gift. Even the talla.ges, which cer

~becaDile compulsory, are included under the name of 
But a gift implies at least the consent, if not the 

action, of the giver. The King, if he desired 
was bound to ask for them. He could obtaha 

by compulsion of law, as he might collect the fruits 
tenures, but only by persuasion. When therefore he 
sUch usistance, he was bound both to obtain the con

of those upon whom the burthen was to fall and 
means for ascertaining and proving that concur

"'""~~-··• these means were, I shall subsequently con
the present they may be described as the consen 

According to the exigency of the case and 
importance of the pu'blic service for which 

..,ere required, Parliament voted supplies and 
by taxes. To this source of supply the law 
King at a.ll times to have recourse, for it 

his hands the power to summon a Parliament. 
as often as he pleases. 

aoarooly be repeated that the body which 
to grant additional supplies to a 

~;jfdinary wants the law had already made 8.111ple 
placed, if it desired to extend its authority, 

W.nble circumstances. The burthen of proof 



reated with the Crown. ParH,.ment might 
for expla.na.tions botb as to the :ga.ture of 
sta.nees which led to this demand, and aa to 
which rendered the Royal revenues unequal to 
at least partially to meet these circumstances. 
criticize the £nancial arrangements of the Cro1m , 
partly from its inherent power to advise, and 
reply to the application made to it for ~nds, might boih 
sist upon the merits of economy and indicate its du·ect3.GI~ 
Further when a favour was thus asked of it, it might 
the opport{mity to become in its turn a petitioner. 
proceeding with the question of supply it might lay ita 
grievances at the foot of the Throne. Nor in the 
times of our Parliamentary history did our · Kings eJtow 
r lucta~ce in coming to a very explicit 
th ir Parliamc~ts. Many of our best laws, as Mr. 
observes, even Mctgna Charta itself in the form in 
confirmed by Henry the Third it now stands in the 
of our Statute Book, were "in the most literal sense 
taincd by a pecuniary bargain with the Crown. In 
parliaments of Edward tho rrhird and of Richard the :Secxrad 
this sale of redress is chaffered for as distinctly and ...: ... );.,·~ 
as little apparent sense of disgrace as the . most leg~til~$j 
business between two merchants would be 
Thus it was literally at the price of their grants that 
Commons obtained their present power of the fullest COllWOI?• 
over every department of the Executive Government. 
under our earlier system the revenue, from whatever au~u.-u...,., 

it was derived, was still, actually and not in trust only, ~ 
King's revenue. It was paid into his Trell8ury. It was 
pended under his directions. It was applied to such 
poses at such times and in such manner a.s he tbc>UQ~b 

• Middle .dgu, iii. 161. 



Ml.liiiOI:nislotio:n, and there was no &eoOUJILG.l.i 

profits of the Crown lands 
'JII~libLr.Y sources of revenue could only have 

importance in determining the propriety or the 
of a pa.rliamentary grant. When that grant w.as 
ptooeeds were treated in the same manner RS if they 
q'!.lliru~ry revenue. The amount was · collected by 

b .lotlicers •• was kept by the King's officers, and wa.s 
the King's officers. With none of these ma.ttm 

-.m11e1lt any concern. Its duty was to find the money 
for the King's service. The particular services to 

money so found should be applied, and all other 
connected with its expenditure, rested with the 



reign was passed in a. double series of wars, 
consolidation of his own kingdom ~in the 
iSland, the other for the prevention of a. ooxres~lcll 
tempt by Philip in France. For such wars the feudal 
which was designed for defence rather than amzreBSiiGti.. 

ill adapted. During a great part of his reign the resOUl~ 
of his foreign possessions were in the hands of the 
France; and the war which he waged f~r their rest.ol'l~ti(QM 

was very costly. Edward freely used mercenary troops, 
subsidized his foreign allies. He was thus in consta.nt ____ ... 
of pecuniary assistance; n.nd the necessity of a better Ol'lltaDll-~ 
zation of his kingdom both for financial and for 
purposes was brought prominently before him. He 
ready to admit that "what touched all should be antl1'0'1rad.ii 
by all ;~' but he also thought that " reason required 
common dangers should be met by common 
He seetns accordingly to have adopted us the bMis of hill 
domestic policy two leading principles. Oneewltl! the exten
sion of tbe system of tenancy in capite or immediate tenure 
from the Crown. The other was the substitution of Parlia
mentary grants for his scigneurial scutages and aids. :S, 
these means he hoped to extend the area both of 
pecuniary contribution and of personal service. 
declared, in reply to a petition presented in Parliament 
him concerning certain grants of land,t that he would noi 
admit a middle person. The Rolls of Parliament contam 
many complaints of attempts on the part of the 
where lands held of mesne lords became forfeited to the 
Crown or vested in it by any title, to gra:dt these lands to 
othe~ to hold of the King in chief and not of the mesn4~~ 

lord. Edward sought to. compel the personal" military 

• 11 Edw. 8. Pa.rry'8 hrliamentl, 106. 
t 1 Boll• of Pari. 54 c. t 1 Lordi' .Rtport, 888. 



who were not his tenants a.n.d who nwi~ili 
service. Sucli. an attempt was vigorouSly resisted. 

indeed at the very root of the distinctions of 
; and tended to make all persons who h ld lands by 

.-muaa~Ion contributory to military service, and not those 
ho held by military tenure. A still more decided 
this policy is found in the statute Quia Empt<Yf'es, by 

pmctice ~f subinfeudation was abolished, and the 
was required to hold of the original lord and not 

causes tended to the adoption of the · Pa.rlia
grant as a substitute for the seigneurial aids a.n.d 

The machinery for its levy was in aotual 
The consent of the contributors was needed in 

• -case of a. voluntary aid ; and the same principle was 
extended to the compulsory aids and to scutage. The 

aids were subject to much evasion much uncer-
and much dispute. Many tenants denied that they 

~-;.J,rihin,a of the Crown. Many more returned the 
their holdings at an amount far below the truth. 
cases where the right of the Crown seems clea 

difficulty was found in ·enforcing it.t Aperi 
wilful e\"aSion, great confusion prevailed respecting 
It was often doubtful of how many knights' 

~t had been enfeoffed, and consequently what 
claims · of the Crown upon him. In the case 

IMJMtlau persons this uncertainty wa.'l especially fre
The origin of many ecclesiastical endowments waa 
that the mode of their enfeoffment W81J unknown. 

too a question whether certain bishops or a.bbota 
. lit.Lry service or in frankalmoigne. The confusion 

been increased by the frequent removal of 

t Madox, i. 641. t lb. M7. 



documents and fecords belonging to the 
the most ~arkable of these changes JnS the 
Exchequer to York by Edward I. It was not 
of his gran on that this department was brc•Uilhfl'• 
Westminster, where it has ever since been . 
documents are supposed to have been lost during this 
at York : and the Lords' Committee observes that 
con.duct of its inquiries was from the s~ate of the 
more difficult in the Exchequer than in any other 
pository. • In these circumstances a grant by a 
sentath•e a.<Jsembly presented considerable 
The grant was often made upon all the fees, whether 

• nized or not, held by each tenant. Thus all 
to the extent of the contributory land was re11runrea: 

• fa.vour, for the time at least, of the Crown.t The rate 
was fixed by the grant ; and thus there was no room 
dispute, such as in the levy of compulsory aids 
of common occurrence, as to the number of marks 
which each Knight's fee sllould be cha1·gcd. The 
too of the majority of the Assembly was held to 
'ts dissenting or absent mcmb rs. An xpress n .. "''"""", 

this effect was contaw-ed in the Great Charter of John ; 
was omitted, along with the other provisions relating to 
Financial Assembly, in the Charter as confirmed in its 
sent form by Henry III. But there is on record a I:I.&U,I!§.II.I!It' 

case which shows that such a provision w~s far from 
fluous. Peter Bishop of Winchelsea ! was charged 'fith 
marks towards the first Escuage in the reign of Henry 
but it was . testified at the Exchequer by Hnbert De 
Chief Jul'!ticiar William Briewerre and other Barons that 
Bishop of Winchester never consented to the granting 
aa.id Escuage but constantly opposed it ; and tha.t 

• 1 Lordi' Report, 884. t Madox, Hiat. of the EsecA< 
t Ib. 675. 



true by William Ma.resQha,U Rect.or 
Jpngdom. ~d by the rest of the King's 

it W88 adjudged at the Exchequer that t-he 
llhould be discharged of the 159 marks. · A further 

to the Crown was the extension of the area of 
The tenants in chief alone contributed to the 
and they were entitled to 1·eimbnrse themselves 

aub-tenav.ts. But a Parliamentary gra.nt seems, if 
certainly within a short period, to have extended 

lt&ehc•ldElrB, without reference to their tenure. The 
this extension was especially apparent in towns. In 
plaoo all towns, ana not those only which held of 
or in which the right of tallage was reserved, thus 
bject to taxation. In the second place all ~1'80D8 

.... 4-..,~ whether they held by burgage tenure or n~ 
I e manner liable. 
these reaBons, the prevention of disputes as to 
of charge, the prevention of disputes 88 to the 

]barQ:e, the prevention or disputes 88 to the persons 
the extension of liability beyond those classes 

:treadal law were liable, Edward the First wheneve~: 
presented itself favoured the system of II"'AAI"-~ ... 

f!laution at the expense of Seigneurial rights. In 
of his reign a remarkable instance of this 

The King on the occasion of malring 
a Knight held a Parliament, and· obtained in 

aid from the military tenants a grant of a 
the (,~ties and Boroughs and a thirtieth from 

Barons and Knights. It does not appear 
was then made upon the Clergy. Thia 

not due to any general privilege of the 
only a. very few yea.rs previously that the 
by the most. energetic measures that in 

~IQCY the Clergy poaseased no imt111\1Dif!Y:~ 



from ta.ution ; and taat, although 
of the oba.rge :were in theh- discretiaJ~,. it 
contribute reasona.bly to the necessities of 
meet common dangers by common subsidies. 
aion was not a case of public danger, but merely ._ 
ta.tion of a charge in which the Clergy-were not COJ:.aeiPJ! 
The lands that were held in Frankalm<>igne or in 
were never liable for the Knighthood .or Marriage 
These aids were paid by the military tenants ; and the pay
ment of such an aid may have been one of the occasions 
which it was customary to tallage the Demesnes. Either the 
Common Law right would be enforced, or a grant would 'be 
accepted in its stead. The latter course was probably ........ _ ., 
to be Dlore advantageous to the Crown and less bu:rtJ!,enJdUtj 

to the contributors than the old method. Thus from 
earlier part of the fourteenth century the grants of Par
liament became continually a more and more importa.nt 
part of the Royal income. With tho growth of the country 
the oppressive character of tho feudal incidents ·was more 
acutely felt, and at the same tim the amount of taxable 
property increased. At length the distinction between the 
ordinary and the cxt;aordinary revenue has been practically 
effaced, and the integration of its finances has followed the 
integration of the nation. 

§ 4. The mode in which our ancient Parliaments supplied 
the wants of their King, when he sought from them an 
extraordinary revenue, was very simple. It consisted of 
Customs duties or of rates levi d upon real or personal 
property. These taxes were granted either for life or for 
term of years or for one occasion only ; and were known 
tonnage and poundage, subsidies, and fifteenths. 

• Madox, i. 699. 





ha.ve spnmg fioODi the. aids of the .au.u-z. 
latter to have ta.ke'n the place of the jalltagef<c4 
The term subsidy, although it is sometimes 
JCW4'!1'l.,IU sense to include all general aids of wh.A.tf!VIif"! 

is Uiually confined to an aid of four shillings in 
on the current value of land worth 20s. a year 
shillings and eightpence upon goods worth three pO·on,da'll 
upwards. '£he tenths and fifteenths w01~e the tenth ar 
fifteenth part of 'til moveable goods according to ·a VBJLua:• 

made in the eighth year of Edward the Third. There 
thus a material difference between the two classes of ani.ldilfiiii 

The former related to the person and was therefore unoeJ-.11J 
1\Dtil it was assessed. The latter was a charge upon 
city town or borough according to its valuation as ~Of(llti 

• in the books of the Exchequer, and therefore ....,.,,", ...... 
assessment. The inhabitants rated themselves • 
amount ; or, if two towns were joined, divided in Jm)lMII.1l~ 
sharE's the burthen, subject to the control of the Court 
Exchequer. The subsidiet; wer c ll cted by Commission 
appointed und r the Great Seal, usually from the rel!il<le~UI!'"<i~ 
in the county in which the subsidy was levied.f 

"In former tirq.es,,. says Lord Coke,+ "in this 
subsidy this order was observed that over and above 
subsidy of tonnage and poundage the Commons never fl.&'V'tilr. 
above one subsidy of this kind and two fifteens (and !liN_.,.... 
times lcs1:1) ; one subsidy amounting to seventy thous,;Di 
pounds, and each fifteen at twenty-nine thouRand pounds, 
near thereabouts." He adds that in the thirty-first year 
Elizabeth the Commons gave two subsidies and two tifteellill 
"which first broke the circle." But wh~ther from 
laxity of the Commissioners or from some peculiarity 

• lllmt. 77. t Gardiner's Hilt. of Bn(l. i. 
t 4Imt. sa.· 
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the ever-increasing debt.. ·It is no part of my present . 
. purpose to narrate our financial histo];Y. It is enough that 
that great war tax, once the most productive of the 
resources of the State, whose extraordinary results roused 
the anger and the envy of :f:ewis the Magnificent, now yield~;. 
an insignificant fraction of our revenue in time of peace. 
But I proceed to trace the growth of that· modern r:;ystem 
of' finance which Of-;:tll our development~--would probabl :..:;,.....;: 

where no misunderstanding on questions of revenue has ever 
arisen between our Queen and her faithful Commons. 

§ 5. In many respects the reign of Charles the Second 
• 0 

forms a re~arkable era in our history. It marks, as Mr. 
Hallam * ~bserves, the transitional state between the ancient 

.and the modern schemes of the English Constitution. In 
nothing was this character of the period more conspicuous 
than in its financial arr:tngements. Charles the Second 
completed the great though almpst !Silent change which the 
Commonwealth had begun. During that brief but memo
rable interruption of ti1e Royal authority the military tenures 
had, as we have already seen, fallen; and their burthen
some incidents had -dis.appeared along with them. A new 
mode of raising money had been discovered in the Excise. 
The old methods by subsidies were rendered more efficient. 
The House of Commons had been familiarized with the 
direction of the supplies. All these innovatiqns were after 
the Restoration either formally adopted, o~~ spontaneously 
struck root in our system. J3ut..rutller,...-novelties of the 
same kind up around them. In this reign 
"",__.""'r""st meet with the imposition of permanent taxes.t 

* C.onst. Hist. ii. 354. t May, Comt. Hist. i. 475. -
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In this reign. too we meet with the first Parliamentary 
authority for the is~ue of negotiable public securities* 
bearing interest. In it the separation of the Exchequer 
from the Treasury was effected. In it arose, in circum
stances of infinite shame, the small beginnings of our 
~ational Debt. Above all in it was established the gTeat 
principle of appropriating supplies. It is not my purpose to 
discuss the numer.;ous questions that spring out of this 
subject. I merely desire to •show the change that has taken 
place in our financial system, and the steps by which it was 
accomplished. That change is mainly dne to the steady 
application of the principle of appropriation, and to the 
facilities for carrying into effect that principle which a 
fortuna~e alteration in the constitution of the T;easury 
afforded. 

We have seen that in theory an aid waFJ a voluntary 
donation. It therefore might be and in fact it often was 
altogether withheld. But when once granted it was at the 
absolute disposal of the King. There are very few examples 
in our early history of any attempt to specify the purpose 
for which any grant was made, and still fewer attempts to 

- .- -·~------------..._..._._ . - -
enforce the prescribed application. During the minority of 
Richard the Second, t and again in the early part of the 
reign of Henry the Fourth, the subsidies were paid into the 
hands of persons named in the Act of Grant ; and disburse~ 
ments were made by these persons for the purposes for 
which the money was voted. But for nearly two hundred 
and twenty years no effort was made to control in this 
respect the Royal discretion. The first proposal of any such 
control came from the most unlikely person. It was an 
offer tv Parliament of James ~he First, at the suggestion 
apparently of the Duke of Buckingham. The King was 

• Levi's Annals, vii. 413. t Hallam, Middle Ages, ii. 59, 86. 
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' 
about to commence the war with Spain in which the folly of 
his favourite had involved him ; ~nd in his own great 
pecuniary embarrassment he hoped that by engaging in a 
popular war he might succeed in obtaining without rigorou8 
terms some assistance for his own wantR. . Accordingly he 
graciously told the Commons that the supply which he 
asked them to vote for the war might be paid into 
the- hands of Commissioners named by. themselves. Some 
grants were made on similar' conditions in the doubtful 
period of 1641; and during the Civil War and the Com-

. monwealth the House of ·Commons had by its Committees 
controlled the whole receipts and issues of the Public 
Treasury. These precedents therefore prepared the way 
for nel' proceedings after the_ Restoration. In 0 1665 a 
very lm,ge sum was asked for the Dutch war,* although 
in the preceding year double the amount had been granted. 
The fate of these moneys was more than a matter of sus
picion. Accordingly Sir George Downing, one of the Tellers 
of the Exchequer, carried the addition to the Subsidy Bill 
of a proviso that the money raised by virtue of that Act 
,shguld be applicable only to the purposes of· the war. The 

in~ a reason to think tha.t he could m~~.-easily::ohtain 
advances upon such a security for speedy repayment than if 
no .appropriation clause were inserted ; or perhaps hoped t 
that he could thus decently evade the r~payment of the 
loans which he had obtained from some of the bal).kers. 
Accordi~gly, greatly to 'the vexation ofLord Clarendon who 
denounced the proviso as a republican innovation derogatory 

. to the honour of the Crown, RiA Majesty informed his 
Ministers that the clause had been proposed with his sanc
tion and insisted that it should be retained. From that 

' time the appropriation of Parliamentary supplies became 

* Hallam, Gonst. Hist. ii. 355. J See Cox, Inst. of Eng. Gov. 200. 
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an undisputed principle. It was recognised by frequent 
though not uniform pr~ctice during the reigns of Charles and 
of James; ~tnd from the time of the Revolution the usage 
has been invariable. In the bill by which their first aid 
was granted to William and Mary a clause, prepared after 
great consideration by Lord Somers at the special direction 
of the House of Commons, was inserted; and its substance 
was carefully repe.ated in every succeeding bill. By that 
clause it was \)nacted tl:tat out of the money in the 
Exchequer specified sums should be appropriated to the 
particular services mentioned in the Act : th~tt all money 
received by collectors should be, paid in .due course into the 
Exchequer ; and that the officers of the Exchequer should 
be liabl• to severe penalties if they permitted any sum to be 

• applied otherwise than as the Act provided. According to 
modern practice the Treasury, during the Session and before 
the passing of the Appropriation Bill, directs the application 
of grants to the services voted by the House of Com
mons in that Session. This arrangement, which the con
venience of the public service requires, assumes that before 
the close of the Session these adva.nces will be confirmed by 
a proper Appropriation Act. But i! the Session should 
close, as was the case in 1784 and in 1831, without any such 
Act, the votes would have no effect ; and the officers of the 
Treasury and the Exchequer would have no authority to 
apply the revenue to the public service. 

The consequences of this principle of appropriation are 
very noteworthy. Its immediate effect was to necessitate 
the annual submission to the House of Commons of detailed 
Estimates both of Expenditure and of Income. Thus the 
House at once acquired a general control over all the parts 
of that expenditure. It could criticise each particular in 
detail. If the information supplied to it was insufficient, 
it could make further inquiries. Its attention was thus 
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specially directed to the proceedings and the general 
efficiency of every public department. It therefore natu
rally required that all public moneys should pe received 
under its directions, and that all expenditure of such 
moneys should be . made under its sanction. On this 
principle the cost of collecting the several branches of' the 
public revenue is now no longer defrayed out of the reven~e 
so collected. For the avowed purpose of bringing the gross 
income and exp~·nditure of the. kingdom• under the imme
diate controi of Parliament, a recent Statute * provides that 
the allowances and payments formerly made for the charges 
of collection and management shall ce~se to be payable out 
of the particular branches of revenue, and that these chai·ges 
shall be defrayed out of supplies from time to time appro
priated~y Parliament for the purpose. In the same

0
manner 

a change was effected in the mode of dealing with the 
revenue derived from the Crown lands. The Commissioners 
'ofWoods and Forests were also charged with the superin
tendence of public works, and not urn1aturi1lly applied to 
the latter purpose the income which they derived from the 
original trust. It was therefore found expedient t to separate 
the two department!!. The proceeds of the Woods and 
Forests are paid into the Consolidated Fund :. and whatever 
sums are needed for public works are voted by Parliament 
out of the general income of the State. As the final result 
of many successive changes,! all the public revenues and 
n{oneys borrowed are placed to one account called the Con
solidated Fund ; and all payments are made out of that 
fund, either by permanent grants under Acts of Parliament, 
Qr by annual votes. payaQle by limited grants. About 
twenty-eight millions sterling, including the charge for the 

* 17 and 18 Viet. c. 94. t May, Canst. Hist. i. 213. 

t Levi, On Taxation, 246. 

' 
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intereRt of the National Debt, are annually paid under the 
authority of permanent statutes. The remaining portion of 
the national expendit~re is subject to the annual vote of 
the House of OommonR : and applies to about 230 different 
services, for each of which Reparate provision is made.* 

~ 6. The means by which the Appropriation Act is 
carried into effect are found in the independent action of 
the several departments of. the Treasury, the Exchequer, 
and the Audit. Under this system the Treasury checks the 
other departments, and the Exchequer controls the Treasury. 
When any sum has been appropriated by Parliament for any 
service, the Executive department to which that Rervice 
belongs is bound to apply the money to the purposes for • • which it is granted and not to exceed the amount •so pro-
vided. The Treasury does not interfere with any contracts 
that the department makes, or with any expenditure that 
it incurs. But if any department appear to be spending a 
larger portion of its grants than it should prudently spend 
in a given time, the Treasury may require that department 
to revise its accounts and estimates, and to show that it has 
made a sufficient provision for conducting the public service 
during the year. When the Treasury requires money either 
for its own uses or for that of any department, it obtains a 
Royal Sign ~ianual Warrant prepared in a certain specified 
form and authorizing the issue of the required sum; and 
thereupon directs to the Exchequer certain instruments 
styled Treasury Warrants and Issuing Letters. It then 
becomes the duty of the Comptroller-General of the Ex
chequer to ascertain whether Parliament has agreed to the 
vote to which the Royal Warrant refers : whether the 
Bill for providing ways and means applicable to such a vote 

--- -----------------
• Levi, On Ta.mtion, 248. 
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has become law ; and whether the Sign Manual reciting the 
special purposes of the vote and not. exceeding its amount, 
the Treasury Warrant, and the Issuing Letter, are in sub
stance and in form conformable to law. If he be satisfied 
that each of these five indisP.eilsable conditions has been 
duly fulfilled, .it is his duty to direct by his Exchequer 
Warrant the Bank of England, in which the money is 
deposited, to grant a credit from the Ex~hequer account to 
the department mentipned by-the Treasury for the exact 
sum required and for the specified service authorised. If 
the Treasury W arrf).nts be not in accordance ·With the votes 
of Parliament or be not authorised by the Royal com
mands, the Exchequer is bound to refuse compliance with 
any such demand from whatever Minister or depjrtment 
it is m~de.* 

This distinction between the Treasury and the Ex
chequer seems to have been known at a verr early period. 
The Cour~ of Exchequer indeed exercised three different 

functions, although it was not until a comparatively recent 
date that its development was complete. It exel'cised ce:r:
tain judicial powers in cases of revenue; it investigated and 
directed payment of accounts; and it received and issued 
revenue. The Court in the exercise of these various func
tions was under the presidency of the Lord High Treasurer. 
When this officer acted personally at the Treasury, no written 
directions from him were required to execute the Royal 
writs. But as the other duties of the Treasurer increased, he 
became unable personally to attend to the execution of these 
writs, and was obliged to give his written directions to his 
officers. It is supposed that Lord Burleigh was the first 
Treasurer who notified through a secretary his orders to the 
officers on the receipt side of the Exchequer. Tpe practice 

• Levi's Annala of Brit. Leg. ii. 170. 



THE REVENUES OF THE CROWN. 247 

however was not uniformly observed; but after the Resto
ration the departments.secm to have occupied differentoffices,* 
and thus the separation became marked. At the same time 
the practice was introduced of appointing several persons to 
execute the office of Lord High Treasurer : and as the 
Exchequer could not take orders from a plurality of persons, 
the system of Treasury warrants be~ame e.stablished.f 

Something more however was required for securing the • 
proper application of the supplies than the provisions of an 
Appropriation Act or the erection of the Exchequer as a 
separate department. It appears from Pepys that large sums 
which were appropriated to the war were paid into the 
Privy Purse. Upwards of thirteen hundred thousand pounds 
had be;n from time to time borrowed by the King from 

• various bankers. The creditors received orders upon the 
Exchequer for repayment of their principal and interest out 
of the moneys coming into the Exchequer. But in 1672 
under the authority of an Order in Council the Exchequer 
was closed, and payments were discontinued. Three years 
afterwards a motion to pay a. grant made for the l:milding 
ships into the Chamber of London and not into the Ex
chequer was lost by a very small maj0rity; and in 1680, one 
of the grounds of impeachment against Sir E. Seymour was 
his application to the uses of the army of money that had 
been appropriated to naval purposes only. It is. necessary 
therefore, if the Exchequer is to exercise an efficient control, 
that its chief officers should not be subject to the political 
servants of the Crown. The Exchequer in fact, like the 
courts of law, is a co-ordinate and not a subordinate branch 
of the public service. The Comptrolier of the Exchequer 
holds his office by the same tenure as the judges. If he 
refuse without sufficient reason to obey any Treasury 

• Oox, Inst. of En_g. Gov. 682. t lb. 698. 
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Warrant, the Treasury may move for a Mandamus in the 
Court of Queen's Bench.* Thus the matter of law, whether 

. . 
the payment in question is or is not authori,zed under the 
Act of P:;trliament under which the warrant purports to be 
issued, is duly determined by the proper tribunal. 

The third form of financial control is the System of 
Audit. On va_rious occasions in our history, both 
before and after the Revolution, special commissions 

• have been appointed under the authority of Parliament 
to examine the Royal aceounts. After the Revolution 
the duty of Audit was usually performed by the Ex
chequer. In 178.1) a distinct and permanent Board of Audit 
was appointed, and the authority of these Commissioners 
was by various statutes extended to the greater part

0 
of the 

pubJic shvice. In 1866 the departments of the Exchequer 
and Audit were con:;olidated.t The Board of Audit was 
abolished, and its powers and duties transferred to the Chief 
Officer of the Exchequer under the title of the Comptroller 
and Auditor General. This officer in addition~o his functions 
at the Exchequer examines and certifies the accounts of the 
various departments of the Receivers of Revenue. It is his 
duty annually, in a separate report fm' each leading depart
ment, to report f<?r the information of the House of Commons 

, the result of his examination ; and if the Treasury delay to 
present any of his reports· within the prescribeo time, he is 
himselfto present it. In these reports he mu,;t call attention 
to every case in which it may appear to him that a grant 

. has been exceeded, or that money received by any depart
ment from other sources than the Annual Grant has not 
been applied or accounted for according to the directions of 
Parliament, or that a sum charged against a grant is not 
sU:pported by proof of payment, or that a payment so charged 

* Bowyer, Com. on Const. Law, 210. t 29 and 30 Viet. c. 39. 
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did not occur within the period of the account or was for 
any other reason not pr.operly chargeable against the grant. 

§ 7. There are some matters of present practical import
ance of which the original character of 'parli~mentary 

taxation affords the proper explanation. Since the 
object of a parliamentary grant was to supplement a 
revenue already available for public purposes, every grant 

• was originally preceded by & statement on the part of the 
Crown of the Royal exigencies and of the sums required for 
their relie£ The modern change in the pecuniary position 
of the Crown has not affected the necessity of such an appli
cation to Parliament. The supplies are still granted to the 
Crown. To the Crown still belongs the management of the • • revenues of the state ; and by it all payments for the public 
service are still made. The Crown therefore makes known 
to the Commons the pecuniary requirements of the Execu
tive Government ; and the Commons upon this information 
both grant such supplies towards these requirements as they 
think fit ; and provide suitable means for raising the neces
sary amount. The foundation therefore of Parliamentary 
taxation is its necessity for the publrc service as declared 
by the Crown through its political advisers.* It is accord
ingly a fundamental rnle of the House of Commons that 
the House will not entertain any petition or any notice for 
a grant of money or which involves the expenditure of any 
money unless it be communicated by the Crown. We are so 
accustomed to the general practice, and the deviations from it 
have been so inconsiderable, that its importance is scarcely 
appreciated. Those however who have had experience ofthe 
results which followed from its absence, ofthescramble among 
the members ofthe Legislature to obtain a share ofthe public 

• May's Parl. Prac. 431. 
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money for their respective constituencies, of the "log-rolling" 
and of the predominance of local interests to the entire 
neglectofthe public interest, have not hesitated to declare that 
"good government is not attainable while the unrestricted 
powers ~f voting public money and of managing the_local 
expenditure of the community are lodged in the hands of an 
Assembly."* 

This salutary rule has too often been evaded. 
The House of Commons som~times addresses the Crown, 
requesting that a sum of money be issued for some particular 
purpose, and promising to make good the amount. This 
practice t has been generally confined to small sums and to 
services the amount of which cannot be immediately 

, ascertained. It is sometimes also adopted at the en~ of the 
f) Session: when the Committee·of Supply has closed and when 
't::"' the sum is not of sufficient magnitude to induce the re--·, 
(, ' opening of the Committee. It is rarely used, and never to 
:- : - any considerable extent, to overcome the. reluctance of 
· Ministers to some proposed outlay. Even in this extent the 

best Parliamentary authoritiest regard the practice with 
. great disfavour. But in Colonial Governments this expe

~~ ~1, dient has become h~bitual. The ConstitUtion Act) in the 
case at' least of the Australian colonies, expressly requires 
the Governor's recommendation for any appropriation. It is 
however customary for the Legislative Assembly to request the 
Governor to recommend some particular appropriation, and 
the Governor complies with the request, as of course. It is 
evident that when this system of address is freely used, it 
removes almost entirely the constitutional check, and takes 
aw,ay one of the great advantages of our modern system of 

· Government, the administration namely of the public 

• Lord Durham's Report on qanada, 211 ; see also Earl Grey's Gownial 
Policy, i. 174.' , 

t Cox, Hilt. of Eng. Govt. 192. t See 3 Hatsell, 178. 
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reYenue not by a large Assembly but by proper and 
responsible officers. The Assembly is thus enabled without 
any check to extend 1ndefinitely the public expenditure. 
The Ministry pleads the interference of the Assembly as an 
excuse for the omission of their primary duty, the balance of 
expenditure and income. 

Parliament has in matterfl of supply a double function. 
It both makes the grant and provides the funds for its pay
ment. The grant, • as we h.ave seen, is made upon the 
request of the Crown. But the ways and means by which 
the amount granted is raised are exclusively a Parliamentary 
question ; and in them the Crown has pro peri y no concern. 
I have already said that at the present day the official state
ment by the Crown of the wants of the public service in-

• variably meets with a ready response. No instance has 
oc<;urred since the Revolution of even a reduction, much 
less a refusal, of supplies. So far as the requirements of the 
State are concerned the money is duly provided. But the 
form and the incidence of the taxes by which that money 
must be raised are matters on which wide differences of 
opinion may prevail, and which are not included in the 
policy of the Crown. On several oce'!tsions the House of 
Commons has refused to adopt the financial proposals· of the 
ministers. In 1767 the Land Tax was reduced against 
ministers by one shilling in the pound, a vote memorable* 
not only as the first financial defeat which the Government 
had sustained since the Revolution, but as leading in the 
attempt to supply the deficiency thus produced to the m
omened renewal of the dispute on American taxation. In 
1796 Mr. Pitt t proposed a succession duty upon real pro
perty; but he was saved from defeat only by the casting 
vote of the Speaker, and was obliged, however reluctantly, 

* Massey's Hist. of Eng. i. 307. 

t Stanhope's Life of Pitt, ii. 369. 
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to abandon the project. In 1816 after the restoration of 
Peace, Lord Liverpool's Administration proposed to retain at 
half its former amount the income ~ax which had been paid 
during the greater part of the French war: but the motion 
was lost, and the Government acquiesced in the decision of 
the House.* On several oceasions since the Reform Act the 
ministerial budget has not been regarded with favour. In such 
circumstances the Chancellor of the Exchequer has usually 
withdrawn the obnoxious pmposals, ahd has endeavoured 
to suggest other and more acceptable modes of raising money. 
I do not think however that there is any ~ase, except that of 
Lord Derby upon his defeat on the house tax in 1852, in 
which a defeat upon a budget caused the resignation of 
ministers. Unless· indeed some great question of commercial 

• • or financial policy were at stake, it is difficult to see how 
the servants of the Crown, if the necessary supplies be in 
some way voted, are as such concerne_d with any matter of 
ways and means. It is doubtless convenient that the. 
officer who is charged with the general financial arrange- . 
ments of the country should assist the House in its delibera
tions by preparing for. its consideration a financial scheme. : 
but the acceptance o!- the rejection of this scheme by the 
House; although it may affect his Parliamentary reputation, 
implies no approbation, and imputes no blame, of his 
ministerial conduct. 

Although Parliament grants supplies to the Crown, and 
provides the ways and means for raising these supplies, the 
functions of the two Houses of Parliament are not i~ this 
respect alike. The House of Commons has acquired in this 
matter peculiar powers. It clairp.s as within its exclusive 
jurisdiction all questions of finance. With the initiation of 
all such questions ~nd with all their details this House 

" Sir G. C. Lewis's Administrations, 394. 
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c.xclusively deals. The House of Lords on these bills, like 
the Crown on these and all other bills, retains the general 

• 
power of assent or rejection only, but not of amendment. 
The functions then of the several powers of the State in 
m~ttters of finance may be thus briefly stated. The Crown 
makes requisition to the Commons for the supplies which 
the Public ~ervice demands. The Commons grant the sup
plies, and provide the ways and means for raising them. 
The Lords assent t~ these grnnts and these financial arrange
ments. The Crown accepts the grants, anl assents to the 
legislntion which they involve. 

The earliest distinct precedent for the exclusive right of 
the Commons to initiate Money ~ills is the Indemnity of 
the Lor~ and Commons* in the year 1407. The exemption • • 
of such bills from amendment by the Lords' may ba dated 
from the Conferences of 1671 and 1678. These principles 
may now be regarded as firmly settled. The House of Lords 
indeed has never formally abandoned its right of amendment, 
but it has for many years abstained from its exercise in cases 
calculated to excite dispute. In the various Colonial Con
stitutions too which have during the present reign received 
the sanction of Parliament this constitutional theory of 
taxation has heen recognised by express enactment. In 
1860 the House of Lords rejected for financial reasons a 
bill which the House of Commons had passed for the repeal 
of the Excise duties on paper. T~e House of Commons, 
after appointing a committee to search for precedents and 
passing certain declaratory resolutions, passed in the fol
lowing session a bill which included various enactments for 
the repeal of some taxes and the imposition of others. 
Among the taxes so repealed were the Paper duties. The 
Hou;:;e of Lords was thus obliged to deal with the financial 

• 9 H. IV. Rot. Par!. iii, 611. 
2A 
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scheme as a whole, and either to assent to it. or reject it in 
its entirety. After some opposition the bill was ·passed. 
From this precedent and the discu;sions connected with it 
several inferences may I think be obtained. It seems to be 
clear that the Lords may in their discretion reject any bill, 
whether on finance or on any other subject, that is b~ought 
before them. This discretion however has been rarely exer
cised, and probably ought not to be exercised on financial 
grounds only. But such forb~rance is'not expected where 
questions of general commercial policy are involved.'* The 
precedent further establishes that it is competent for the 
House of Commons to deal with the ways and means of tJJe 
country as a whole ; and to include, as parts of its financial 
::;cheme, in one bill provisions for the imposition for \fle repeal 
and fo;'the substitution of taxes, whether the new o~ the old 
tax be temporary or permanent. It must however be 
observed that this power extends only to the different kinds 
of tax bills. The precedent of the Paper Duties does not 
sanction the combination· of a Tax Bill with an Appropria
tion Bill or with any other mea~ure not connected with 

. I 
ways and means. A bill to appropriate the votes gran];ed 
in supply is a questictn which has nothing to. do with ways 
and means ; and· a bill to provide the ordinary ways and 
means for the year must not contain a clause of appropria
tion.t· 

§ 8. This distinction between the revenue itself and 
its sources, between the imposition of taxes and the dealings 
with their proceeds, has risen into prominence' during the 

.last century. Within that period the growth of the National 
Debt, and the ever increasing magnitude and delicacy of 

*· See May, Canst. Hist. i. 476. 
t Bourke's Pari: Precedents, 50, 51 ; see also Earl Grey's Colon:ial 

Policy, i. 421. 
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commercial transactions have sensibly modified our system 
of finance. When the debt was first created, it was on the 

• 
security of a single tax.* As further loans were required, 
further taxes were specially mortgaged. , Several attempts 
to c\msolidate these charges during the first half of the 
eighteenth century seem to have been made. The various 
branches of the public debt were grouped t under the 
heads of the Aggregate Fund, the General Fund, a1,1d 
the South Sea 'Fund ~ the produce of the taxes 
appropriated to pay the interest of such part of the 
National Debt as was advanced by the South Sea Company 
and its annuitants. Notwithstanding this partial classifica
tion, the mode of dealing with separate sources of income 
and sep,ate charges was always troublesome, and ~s com
merce increased became intolerable. The duties of 'Customs 
of Excise and of Stamps were complicated to an incredible 
extent. Different duties were assigned to pay the interest 
of different loans, and articles were charged with various 
rates under perhaps twenty or thirty different Acts. 
Merchants could not tell to what duties their goods 
were liable, and were obliged to rely on the clerks of the 
Custom-house.t At length in 1787" Mr.· Pitt effected a 
thorough reform. So complicated was the subject that the 
number of resolutions of the House of Commons in Com
mittee on which his bill was founded amounted to 2,537.§ 
By the provisions of this measure II all the various duties upon 
each article were brought into one integral sum ; the moneys 
received on the public accom;t were formed into a single 
account, called the Consolidated Fund ; and upon that fund 
thus comprising the whole public revenue all debts due by 
the State were charged. Since that time various sources of 

.., Macaulay, Hist. of Eng. iv. 326. t 2 Steph. Com. 590. 

t See Lord Russell's Life of Fox, ii. 137. 
§ Earl Stanhope's Life of Pitt, i. 330. 11 27 Geo. III. c. 47. 
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revenue have been added, and various c"hargeR have been 
· imposed : but the principle of mana~ement continues un
changed. The whole revenue of the country forms one 
fund. The application of that fund as it accrues, and the 
alteration, addition, or· re:duction of the sources from ~hioh 
it is supplied, -are matters that are in their nature distinct. 

Soon after this improvement in the.~ode. of dealing with 
the income of the State was accomplished, another change 
affecting the means by which <that inc;me was provided 
came into increased operation. The contributions of the 
Royal tenants were, as we have seen, originally personaL 
They were levied either upon individuals or by special 
agreement upon communities, as the . Commissioners ap
pointed. for the purpose might dee~ either couri\ to be 
advantage<;ms to the King.* When the aids and scutages 
and tallages were replaced by subsidies on moveables, the . 
collection ·was effected by two chief taxors, appointed by the 
King for each county, who named twelve persons in every 
hundred to assess the moveable estate of all inhabitants ac- ·. 
cording to its value. Early in the reign of Edward III., on 
complaint of Parliament that these taxors were partial, Com
missionei·s were sent ·round to compound with every town 
and parish for a gross sum, which was thenceforth the fixed 
quota of subsidy a1;1d was raised by tlw inhabit~nts them
sel ves.t At a later period of the same reign, as we have 
already e.een, . the ta.xes became national If we were 
to express by distinct names these changes, we might 
say that the aids became su~sidies and that the subsid}es 
became taxes. But these grants, whether they were aids· or 
subsidieR or taxes, were always temporary. They were 
meant to be merely casual and extraordinary· additions to 
the Roya~· ~evenue. Tonnage and poundage seems to have 

* 1 Lonhl' Report, 361. t Hallam's liiiddle Age$, iii. 47. 
' ' 
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been considered as a compensation for certain claims 
regarding the hereditary revenue of the Crown, and until 
the accession of Charles I. was always granted during the 
life of the King. The Excise duty in the reign of Charles 
II. was avowedly substituted for the hereditary revenue 
derived from the military tenures. The earliest permanent 
tax in the proper sense of the term seems to have been that 
known as Hearth Money and imposed in 1662.* No other 

• tax of a permanent character was imposed until after the 
Revolution, when duties were raised on beer salt vellum 
paper houses and coffee.t The Customs were made perpetual 
in the reign of Queen Anne. From that time, according to 
the practice of imposing taxes to meet loans, the number of 
perrnatent taxes considerably increased. But wtthin the 
present century+ the tendency towards permanent taxation has 
far outgrown the necessityfor meeting the interest of the debt. 
In 1798 the Land Tax was made perpetual. In 1822 the 
~Ialt Tax, in 1826 the tax. on tobacco and snuff, in 1836 
the tax on pensions and offices were dealt with in a similar 
manner. In 18f6 a permanent settlement was made of the 
la~t of the great annual taxes, and tJ:le sugar duties to the 
amuuntoffive millions a year were fixed by ActofParliament.! 
Excl:'pt the Income tax no considerable portion of the 
revenue is now temporary: and whatever is permanent is of 
course withdrawn to a certain extent from the immediate 
and unlimited control of the House of Commons. 

§ 10 We may. thus see why the good old method of 
stopping the supplies, which our ancestors used with such 
efi;_:ct and of which their descendants sometimes speak so 
fooli~hly, has become obsolete. It has declined for the same 

-----------------.--"' 

• 14 and 15 C. II. c. 3. t May, Con~t. Hist. i. 475. 
t See 3 Ha111: clxii. 1981. 



358 THE REVENUES OF THE CROWN. , 

"reason that the Roman Stoppage of the Conscription 
declined. That refusal formed the great defensive weapon 
of the early Plebeians, and accordingly some politicians of 
the later Republic* thought that its reviv~ti would 
effectually check the Senatorial party. But the practice 
belonged to an essentially different state of political 

·conditions ; and when that state was changed, its occupa
tion was gone. In our c1rcu~s~ances ilo stop the supplies 
would be a Yery efficient means to embarrass ourselves, 
but it would cause no personal inconvenience to the 
Queen. When the whole public sei·vice looked to the 
Crown as its real and not merely its legal paymaster, 
or when any objectionable line of policy was pursu~ under 
the per~nal direction of the King, the refusal of }applies 
was a formidable check. But when the Civil List has been 
separated from all the charges relating to the public 
service, and when the policy of th.e Crown is the pclicy of 

' Ministers in' whom the House of Commons has confidence, 
and when permanent charges are provided fDr by permanent 
taxation, the old remedy ioses all its virtue. The Queen 
indeed when a mone~ bill is presented to her, still, in the 
same gracious words of N orn;J.an French which on similar 
occasions her ancestors were wont to use, thanks her good 

·subjects, accepts their benevolence and also wills :i:t ; but 
her gratitude for this benevolence is purely official. The' 
supplies, althougli they are granted to the Crown, are for 
public purposes only ; and if the ComJtlons are liberal, they 
are liberal to themselves and their constituents. Once and 
only once since the Revolution, in 1784, did the Commons 
attempt to withhold the supplies ; and the ·failure of their 
project was complete. Tht1y did not compel the resignation 
of the Ministry. They did not prevent the dissolution of 

* Mommsen's,Hist. of Rome, iv. 89. 
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the Parliament. We may therefore consider that this great 
political remedy is wpolly inappropriate to our modern 
Constitution. All the objects wbich it was ever used to 
obtain can now be obtained more surely by gentler means. 

Colonial Legislatures, misled not perhaps unnaturally by 
English traditions, have sometimes reduced to practice this 
constitutional theory. I am not aware whether in any 
instance they have attained their object. The following 

• 
case''' however illustrates the consequences at the present 
day of a stoppage of supplies. In 1848, in British Guiana, 
a dispute arose between the Government and the representa
tive branch of the Legislature, then styled in that country 
the Combined Court, respecting a proposed reduction of the 
salarieslm the Civil List. The Combined Court proposed 
the measure on the ground of the distressed conditiD~ of the 
colony. The Government opposed it on the ground, among 
others, that it involved a flagrant breach of faith with the 
existing officials. It was the period at which the great 
changes in British commercial policy were being carried into 
effect, and the sugar growers were eager to recover the pro
tection which they had lost. In concert therefore with the. 
Protectionists in England, and as part"of a general system of 
embarrassing a Free Trade Government, the Combined Court 
resolved to stop the supplies. The principal portion of the 
colonial revenue was raised by an annual tax, the ordinance 
for which was not on this occasion renewed. It was pro
bably thought that the Home Government would in these 
circumstances resort to strong measures, and would, as they 
had on a former occasion done in the case of Jamaica, seek 
the aid of the Parliament of the United Kingdom against 
the contumacious colonists. Such a proposal would, in the 
then state of political parties in England, have probably 

* See Earl Grey's Colonial Policy, i. 146, 157; see also Ib. 187, 411. 
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been unsuccessful, and the prospects of those who were 
struggling to recover for the British sugar-grower the 
monopoly of the Home market wouid have been improved. 
These expectations, if they had been entertained, were dis
appointed. The Governor was instructed that, although a 
revision of salaries might take place as vacancies occurred, 
the rights of the present officers must be maintained ; and 
that no change in the commercial policy of the Kingdom 

. ' . 
would be proposed. He was f11'rther instructed that, as the· 
colony declined to provide the pecuniary means requisite for 
carrying on the Public Service, he must strictly confine him
self to the exercise of his legal powers: that these Public 
Services for which he was i·efused the means of providing· 
must be discontinued, even if this involved disbm~ing the -· police, anf, shutting up the hospitals, and an interruption of 
the regular course of justice ; and that, if. the usual colonial 
allowances were not paid to the officers of Her Majesty's · 
troops serving in th'e. colony, the troor,s would be with
drawn. After allowing the usual collection of taxes to be 
suspended for eleven months, the Combined Court renewed 

. the tax-ordinance for three months; and within a short time 
afterwards the usual ~nancial measures were passed and the 
controversy terminated. The result of this contest was that 
the Combined Court failed to attain the objects for which it 
contended : that the colony lost nearly a year's income and 

. also incurred a considerable-debt; that the consumers derived 
no benefit from the non-collection of the import duties ; that 
ideas of insubordination were excited in the labouring 
classes; that credit generally was shaken, and the deprecia
tion of property aggravated; and that, in addition to the 
delay of many urgent measures of general utility, a reduc
tion of taxation which might have been immediat~ly effected 
was postpo11;ed for three years. 



• 

CHAPTER XIV. 

THE EXPENDITURE OF THE CROWN. 

§ 1. The appropriation of supplies was not the only 
measure of tinancial reform which is due to the Revolution. 
W arnet by the example of the last two reigns, the Conven-

• tion Parliament was not inclined to imitate the dangerous 
generosity of its predecessors, and to supplement the here
ditary revenue with the grant of taxes for life. The 
accounts which the House obtained of the Royal receipts and 
expenditure showed a remarkable tendency towards an in
crease of income, arising from the inc_reased produce of the 
indirect taxes as the wealth of the country increased; -:f and 
at the same time showed various rrfodes of outlay which 
could not be regarded without alarm. The hereditary 
excise, the substitute for the military tenures for which 
eighty years before the Commons had been with great 
difficulty induced to offer, as a sum far exceeding their 
actual amount, an annuity of £200,000, now produced an 
income of nearly four times that sum ; and o.vas from year 
to year steadily and rapidly on the increase. The customs 
showed a similar tendency to rise. But nearly half of the 
whole revenue was expended upon what was then the great 
object of national fear and hatred, a standing army; and a 
large proportion of the residue was placed under the sus-

. --. --------------------
• Hallam, Corz1t. Hi1t. iii. 114. 
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picious head of secret service JDOney. The Commons there
fore felt that tbe time had come for.a revision of the whole 
financial position of the Crown. William had expected that 
he would be placed in at least the sam~ pecuniary position 
as his uncles. . The duties of Excise and Cu~toms which pro
duced about £900,000 a year had been granted to James for 
his life : and William thought that this addition to his 
hereditary revenue~; should be renewed to him for the same 

• 
period. But on this point th~ Commons were inflexible : 
and Willia:g:t was deeply mortified and offended by their 
apparent want of confidence. · 

It is not easy, and for the present purpose it is 
not material, to state .the precise figures of this settle
ment ..• But there were three principles ' which \m this 
occasion the House of Commons established. It fixed 

'' 
:ail annual S"\lm as sufficient for " the constant necessary 
charge of. supporting the Crown in time of peace."* It 
divided that sum into two parts, of which it appropriated the 
one to the charges of the civil Government and the other to 
the maintenance of the navy.t It declared that certain spe
cified articles were part of the charges of the civil Govern
ment. On. this ... basis provision was made to supplement 
the hereditary reveJ;me. A compromise respecting the duties 
granted to the late King was effected. That portion of the 
Excise which had been settled on James for life W~"! Rettled 

.on William and Mary for their· joint and separate lives.t It 
was supposed that from the hereditary revenues and from 
this addition tt> them their Majesties would have an annual 
income of between seven and eight hundred thousand 
pounds independent of parliamentary cont~ol. , On, thi~> in
-come. were charged the exr,enses of the Royal Household 

* 3 •Parl. Hist. 193. t lb. 235. 
t Macaulay, Hist. of Eng. iii. 558, 
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and of certain civil offices whiah had been enumerated in a 
list laid before the House. The duties of Customs, which 
had formed the larger part of the extraordinary revenue 
granted for their lives to Charles and to James, were now 
granted to the Crown for a period of 6nly four .years. The 
wars which continued with little interruption during the 
reigns of William and of Anne disturbed to some extent 
this financial policy.; but the principle that the regular and 
domestic expenses of the Crown should be determined by 
a fixed annual sum, and that this sum should be kept apart 
from the expenses of the various department.s of the public 
service, wa:; never afterwards abandoned. 

The next material change was the surrender by George 
the Thiri of the principal hereditary revenues in C~;lsider
ation of a definite Civil List. His Majesty received an 
annuity of £ti00,000, out of which he defrayed, as his prede
cessor had done, the expenses of the Royal Household and 
the other specified charges which gave to this branch of the 
revenue its name. In addition to this incqme the King 
possessed the droits of the Crown and Admiralty, and some 
other sources of casual revenue incl~ding Civil Lists for 
Ireland and Scotland. In fact however the income of the 
Crown was during this reign much greater than these figures 
represent. During the reign of George the Third the Civil 
List was relieved of charges amounting in the whole to nine 
and a half millions,* while iR the same period the Royal 
debts were paid by Parliament to the amount of between 
three and four millions. On the accession of William the 
Fourth several other important changes were made. The 
whole revenues of the Crown without any reservation, but not 
including the revenues of the Royal Duchies, were surren
dered to Parliament. The Civil List was still further re-

* May, Canst. Hist. i. 204. 
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lieved from charges, such as the salaries of the MinisterR and 
of the Judges, which belonged rat~r to the administration 
·of. public affairs than to the dignity or the personal comfort 
of the Monarch. The Civil List was divided into five dif
ferent classes, to each of which a special_ annual sum was 

·appropriated. These principles have been adopted in the 
construction of Her' Majesty's Civil List: Suitable provision 
is thus made for'Her Majesty's Privy J;urse, for the salaries 
of the members of Her· Maj~ty's Household and retiri:og 
allowances to them, for the expenses of Her Majesty's house
hold and for her domestic servants, for the Royal bounty alms 
and special ~eryices, and for pensions. Thus all that relates 
to the splendour of the Crown,. or the personal opulence of 
the ~een, forms a distinct item in the nationa~expendi
ture. But all charges relating to the various departments. 
of the public Services:r~ceive a special consideration. They 
are no longer confus-ed with the personal expenses incident 
to Royalty. · For those Services Parliament can now 
make, without any apprehension of interference with the 

, Royal income, . such provision as the c~rcumstances of each 
case may from time to time require. . . 

§ 2. One branch of the expenditure fOr which the 
Civil List now provides merits a separate notice. It 
was part. of our ancient constitutional policy* to furnish 
a permanent reward to public. service, and to make 
that reward the origin of families, the fo~nda:tion of wealth 
as well as of honour. The Crown, which has in its hands , 
the trust of the daily pay for national services, was held 
also to have in its hands the means for the repose of public 
labour and the fixed settlement of acknowledged.merit. In 
accordance with these principles it was held that the 

• Burke's Works, iii. 385. 
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King might alienate or charge not only the Royal domains, 
hut also any part of the Royal revenue from whatever source 
it might be derived. This power, although it did not receive 
a judicial confirmation until the celebrated Banker's case in 
1691, had previously been freely exercised. But within a 
few years afterwards the same Act which limited the aliena
tion of the Crown Lands further provided that no portion 
of the hereditary revenue should be 11lienated for any term 
bey:md the life or the reigning King, This Act did 
not affect the hereditary revenues of Scotland and of Ireland 
and ,;ome other sources of revenue. When the hereditary 
revenue:,; were exchanged for a fixed Civil List, the extent 
of that fund was the only limit to the charges upon it. No 
oth~r linJ.t was assigned to the amount of pensions ; and no 
principle in their distribution regulated the discretion• of the 
King and his advisers. 

This unrestricted power of granting pensions was 
thus a formidable weapon in the hands of the Crown. 
The amount of pensions charged on the Civil List on an 
average of seven years before Mr. Burke's great move~ 

rnent in 1780 for economic reform was considerably more 
than .£100,000 a year.1

;, The amount~f similar charges on 
the lrit>h revenue amounted in 1793 to £124,000. In 1810 
the pensions charged upon the revenues of Scotland amounted 
to £39,000. Various limitations were placed by Parliament 
on each of these funds as available for the payment of 
pemnons. At length on the a?cession of William the 
Fourth, when the remaining portions of the casual revenues 
were surrendered, the Pension Lists of the three kingdoms 
were corusoliuated. The entire Civil Pension List for the 
whole l:nited Kingdom t was reduced from upwards o'f 
£1 t.),OOO to £75,000; and the remainder of the pensions 

-~--------

" Burke, iii. 383. t May, Const. Ilist. i. 217. 



366 THE EXPENDITURE OF THE CROWN. 

were charged on the Consolidated Fund. On the accession of 
Her Majesty, a further ch£nge was made. . The. amount 
available for pensions was restricte<f to £1,200 in each year. 
It was also provided that these pensions should be confined 
to "such persons as have just claims on the Royal benefi
cence, or who, by their personal services to the Crown, by 
the performance of duties to the public, or by their useful 
discoveries in science and attainments in literature and the 
arts, have merited the gra~ious cortlsideration of their 
Sovereign and the gratitude of their country." 

§ 3. The change which in the last two' centuries has 
taken place in the financial position of the Crown has mate
ri.aily affe.cted the nature and the extent of t~e Royal 
influe:r!ce. When the Royal revenue was of a proprietary 
character, the King, in addition to his political· sources O£ 
influence, possessed those which naturally belonged to every 
great landowner. The demesne lands of the Crown were 
eve!} in- the sixteenth century of great extent. They were 
scattered over almost every county in England. No attempt 
was made by the CroWh to carry on the obviously unpro
fitable business of cul.tivating by its own servants these vast 
and scattered estates: They were let out upon leases for 
terms of years, and in almost all cases at a'low rent. Thus 
most of the great families of the nation were direct tena~ts 
of the Crown. They were subject, if they had given any 
cause of offence, to find at the expiration of their term that 
their rent was raised, or that an increased fine for renewal 
was demanded, or even that a renewal upon any terms 
could not be obtained. In many cases too these eRtates 
brought with them a predominant influence in boroughs 
which returned members to· Parliament~ Thus the gradual 
alienation of the Crown lands deprived the Crown of a 
double source of influence: It weakened the Royal authority 
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among the constituencies, and it took away from the Crown 
the command of so many votes in Parliament. 

Another great sourc~ of the Royal authority of the Crown 
wa:; wardships. Although this incident of tenures was in ~ts 
nature lucrative, its political uses seem not to have been 
overlooked. After the Reformation * wardships were 
regarded as an important means for securing by the proper 
education of the youthful heir the extension of Protest
antism. But at • all time~ this prerogative materially 
extended the influence of the Crown. Families were often 
placed at the mercy of the Court, and were treated accord
ing to their deserts. The youthful head of a loyal house 
would probably find that the Royal claims admitted of a 
moderate composition. When the family had given offence 
or been ~roublesome, the right of wardship afforded•a good 
opportunity of indicating in a perfectly legal manner His 
)t!ajesty's displeasure. So important was this prerogative 
in the time of the Tudors that Sir Thomas Smith t compares 
an attempt to deprive the King of it with an attempt. "to 
take the club out of Hercules' hand." The Stuarts however 
Reem to have used this, like every other, branch of their 
prerogative, as a mere means either af getting money or of 
gratifying their favourites. In their hands a great political 
engine became a pretext for extortion. So much 
was this the case that at the time of the abolition of the 
military tenures the political importance of the question 
Reems to have been generally overlooked. " Pierpoint," says 
Bishop Burnett writing of the statesman by whose agency 
the Act§ for the abolition of these tenures had been carried, 
" valued himself to me upon this service he did his country 
at a time when things were so little considered on either 

* Burnet, Hist. of His Own Times, i. 27. 

t See Amos, Statutes of Henry VIII. 66. 

t I. 28. § 12 C. II. c. 24. 
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·hand that the Court did not seem to apprehend the value 
of what they parted with, nor the country of what they 
purchased." • 

. The abolition of the military tenures produced another 
effect of the same kind and probably as little foreseen. The 
prerogative was now no longer daily presented to men's 
minds as ~omething distinct from and ~mperior to the 
or~inary rules of law. When there l1ad been any collision 
between the interest of the Cr~wn and •the interest of the 
subject, ,that of the latter in~ariably gave ~ay. The King 
had certain privileges both positive and negative, possessed 
certain rights and was exempt from certain obligations, 
which no .subject could' claim. It was merely in relation to 
his proprietary rights that these privileges existe~ or we~e 
at least0-.f frequent occurrence. There was thus a reciprocal . 
influence of the proprietary and the political powers of the 
Crown. The power of the great landowner was supported 
by the authority of the head of the State. The administra
tion of the King derived half its strength from that irre
sistible power in matters of· private right before which in 
the ·ord~nary transactions of life the boldest and the most 
litigious must bow. • Those who beheld constantly before 
their eyes "the gigantic image of prerogative in the full _ 
play of its hundred arms;''* could not fail, whether they 
were judges or private subjects, to ent~rtain a vivid percep- ' 
tion of its might, and a profound awe of that monarchy of 
which so vast a power formed but a part. When therefore 
the points of collision between the King and the subject 
were· diminished or removed, when there was no longer 
compulsory military service, or- wardship or purveyance or 
any other. of their kindred grievances, when the Crown 
lands and escheats and other surviving rights of the Crown 

* Hallam,· Middle Ages, iii. 153; and see Comt. Hist. ii. 3. 
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were managed no longer as the great supports of a failing 
income but with the fortunate carelessness and magnanimous 

• 
neglect of a public department, little remained on which 
these invidious Royal privileges could operate. Their pre
sent exercise, when they are called into action, is generally 
for the benefit and not for the oppression of the individual. 

We have in the reign of Henry the Eighth a curious 
instance of the way in which the Crown could use its lawful 

• 
prerogative to vex and harafts those refractory subjects who 
dared to dispute its unlawful claims. The King was in 
154<3 engaged in a war with France. The exigency was 
great ; the ordinary mode of obtaining a Parliamentary 
supply was slow both in its enactment and in its collection, 
aml a gr•nt for war purposes had recently been m~de. It 
was therefore determined to raise money by a benevolence 
or compulsory free loan from the wealthier classes. An 
alderman of London, Richard Reed, refused to pay what he 
regarded as an unlawful exaction. Such disobedience could 
not be overlooked. The feudal duties of his office,* although 
by long usage they had been commuted for money payments, 
bound the alderman to render military service for a fixed 
period at the call of the· Crown. Reed was accordingly sent 
to join the English army which was then on active service 
on the Scottish border. Instructions were at the same time 
given to the general t to employ this unwilling recruit on 
the hardest and most perilous duty, and to subject him when 
in garrison to the greatest privations, that he might feel the 
smart of his folly and sturdy disobedience ; and finally to 
use him in all things according to the "sharpe disciplyne 
militar of the Northern' wars." Malicious courtiers record 
that the unfortunaty alderman was taken by the Scotch ; 
and was obliged to pay for his ransom a much larger sum 

~ Froude, Hist. of Eng. iv. 391. t Hallam, Constit. Hist. i. 25. 
2 B 
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than the amount of benevolence which he i1ad been expected 
to contribute. 

• 

§ 4. It is needless to point out the influence which the 
Crown must have obtained from its power of granting its 
hereditary demesnes, or its casual revenues. The Courtiers 
then formed a distinct profession. Like other professions, 
although more extensively and with more injurious effects, . . 
courtiership acted as. a lottery. • It contained some brilliant 
prizes and many blanks ; but it kept dependent upon Court 
favour all who hoped to draw either some prize or some 
prize better than that which they had already obtained. 
These prizes were many and various. S~metimes tlie.grant of. 
an esta.te was sought. Sometimes the gift was ooncealed 
under the thin disguise of a sale for an almost nominal con
sideration. Sometimes a licence to do a prohibited act was 
granted. Sometimes a patent of monopoly was conferred. 
Although these and many similar grants were illegal, there · 
weremanysources of Royal bouvtyto which no such exception 
could be taken. Forfeitures might be 'remitted to a loyal 
subject, or enforced against a troublet;ome one. The lands 
and goods of a convicted felon were. in much request ; and 
grants of forfeitures were frequently, although illegally, made 
without waiting for the formality of a convi~tion. Pardons* 
were granted without scruple by all our E_larlier Kings either 
for money or as a means by which the holder might obtain 
money. Ev~n in the time of James the Second; such grants 
were saleable commodities. Besides these and many other 
modes of gratification, the King possessed his legitimate 
patronage, and his power of bestowing titular distinctions. 

In such circumstances we may readily conceive the pre
dominating in:fiuence of the Crown. It' was indeed three or 

* Hallam, Middle Ages, iii.l68, not!l. · 
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even two centuries ago the fountain of wealth, no less than 
the fountain of honour. In the limited range of English 

• 
industry there were then few opportunities for making a 
fortune. The country was too poor to admit of those great 
industrial and professional successes with which. we now are 
familiar. For a younger brother of a noble houRe, for an 
aspiring man without connections, the most advantageous 
opening was the public service : and successful public 
service meant the favour of the Court. In any other sense 
indeed the public service afforded but a small field in com
parison with that whieh it at present presents. The 
expense to th~ Tudors and the Stuarts of the navy, 
of the ordnance; of the diplomatic service, seems to 
us absu•dly small. But the King's personal favourjtes, his 
Ministers or his favoured Courtiers, made enormous gains. 
It is probable that in the time of Charles the Second the 
income of the Prime Minister during his tenure of office far 
exceeded that of any other subject. The place of Lord Lieu
tenant of Ireland * was worth twice the income of the richest 
Duke in England. Clarendon, the me~bers of The Cabal, 
Danby, each in their turn accumulated immense wealth. At 
the same time the average income of ~ peer was about three 
thousand, and of a baronet about nine hundred, pounds a 
year ; and the banisters who were at the head of their pro
fession never made in any year, unless they were in the 
service of the Crown, two thousand pounds. It was plain 
therefore what was the shortest road to riches. "This," as 
Lord Macaulay observes, " is the true explanation of the 
unscrupulous violence with which the statesmen of that day 
struggled for office, of the tenacity with which, in spite of 
vexatious humiliations and dangers they clung to it, and of 
the scandalous compliances to which they stooped in order 

• :Macaulay, Hist. of Eng. i. 309. 

2 B 2 
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to retain it." Yet this influence, 'e'normous as it undoubtedly 
. was, tended to work its own limitat!on. A great class of 

wealthy proprietors was thus formed which became both 
able and willing to resist the ~dvance of prerogative. 
Political gratitude is proverbially weak. When even at the 
present day the steady adhei·ent of a Ministry is raised to 
the Upper House, he often gives hut a hesitating support, 
and still oftenm; is habitually absent.* It does not always 
follow that he will continu~ even to sit with his former 
friends. There is not the least security that his successor 
will maintain the old political connection. In lik.e manner 
very ma_ny of the most considerable families in England,t 
whether within or without. the limits of the peerage, owe 
their p~sition to the bounty of the Tudor King~ ·Yet 
although the spoils of the monasteries .increased indefinitely 

, the power of Henry th~ Eighth, his very profusion served to 
raise a class of men which supplied the leader~ of the oppo
sition in the coming struggle with the Crown. 

The latest instance in which th~ proprietary p"owers of· 
the Crown were. used at once to punish a political opponent 
and to reward' a political supporter occurred in. the reign of 
George the Third.t 'the old 'rule of law in relation to a 
possession adverse to the Crown was "Nullum tempus 
occurrit regi." By an Act of James the First§ all titles were 
protected from claims of the Crown after a quiet possession 
of sixty years. But this enactment was only retrospective, 
and the Crown was consequently not barred as to any claim 
that it might raise to any land that was not enjoyed for 
sixty years prior to 19th February, 1623. The Duke 
of Portland, by a grant to his ancestor Bentinck from 
Wiiliam the Third, held the Manor of Penrit~ which 

* See May, C01Uit: Hist. i. 253. t Hallam, Canst. Hist. i. 79. 
See Massey's Hist. of Eng. i. _322. § 21 James I. c. 2. 
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comprised the forest of Inglewood in the County of Cum
berland. This estate brought with it great political 
influence in the Count~es of Cumberland and 'V estmoreland. 
The Duke of Portland was a Whig:· the other great terri
torial magnate in those counties, Sir James Lowther, was a 
Tory, and was in peculiar favour at Court. Grounds were 
found for disputing the Duke of Portland's title : and a lease 
of the estate, on the understanding that he should litigate 
the Duke's claim, was gran~ed to Sir James Lowther. To 
remedy this grievance an Act,* which generally bears the 
name of.its chief promoter Sir George Saville, was passed, 
but not until the general election was over, by which all 
claims of the Crown, at whatever period they may have 
arisen, iJ.re barred after an adverse possession of sixt;_y years. 
A clause however was inserted saving any claims which 
might be prosecuted within a year after the passing of the 
Act. Under this clause Sir James Lowther commenced a 
series of proceedings unprecedented in their kind and 
amounting almost to a public conYulsion. · The authority of 
Parliament was invoked, but unsuccessfully: and ultimately 
the Inglewood estate remained in good Tory hands. 

§ 5. These sources of influence. have long passed away. 
No King of Great Britain has ever granted to a favourite 
courtier the greater part of a county, or has introduced to a 
youthful heiress the highest bidder .for her hand. But in 
the room of the fountains that have been thus dried up, 
others scarcely less copious have been discovered. Since the 
accession of the House of Hanover every public depart
ment has been greatly increased ; and many new and 
important branches of the public service have come into 
existence. The new modes of raising revenue brought with 
--- -·-------- -------------

• 9 George III. c. 16. 
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them new modes of collecting it. The Customs the Excise 
the Stamps the Post Office and the Income Tax all r!'lquire 
for their collection. a large staff of skilled officials. The 
Army is entirely of post-revolutionary gro"\vth. ~he Navy, 
for the whole expenses of which in times of peace £600,000 
seemed to the Convention Parliament an ample provision, 
now requires for its non-effective service inore than twice 

· · that .sum:!_ and expends in wages alone, and even at a very 
low rate, upwards of three II\illions st"erling. There are 
about 40,000 persons engaged in the Civil Service.t There 

·are more than twice that number in ~he navy ; and 
between three and four times that number in the .British· 
army. All these persons hold their places during the plea
sure of the Crown ; and may be dismissed either perempt-• . 
orily and without any reason a.<ssigned, or under such 
regulations as the Crown thinks fit to impose upon itself. 
Nor is this· all. I~mense sums are sometimes raised by 
way of loan ; and great public works are undertaken. In all 
these ca~es there is ample room for political favour. We 
have already seen that George the

0
Third distributed in 

· pensions a yearly sum of nearly a quarter of a million ; and 
that the exercise of• his bounty was not subject to any 
restriction. The concurrent operation of all these forces gives 
the Executive power, as Blackstone observes,t "so persuasive 
an energy with respect to the persons themselves, and 
so prevailing an interest with their friends and families, 
as will amply make amends for the loss of external 
prerogative." 

It was therefore the· policy of the Whig leaders, 
who fought the battle of the Constitution against the great 
resources. and the settled obstinacy of George the Third, to 

• Levi, On Taxation, 154. t Levi's Annals, ii. 240. 
t 2 Stephen's Commentaries, 609. 
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limit in some degree the Royal influence. They desired in 
the words of Mr. Fox* "to give a good stout blow to the 
influence of the Crown•; " and if that were done they were 
content to leave the rest to time. Various attempts were 
made to effect this object by excluding from the House of 
Commons those. who were within reach of the predomi
nating power. But although these disabling acts were 
useful in establishing that distinction between political 
and non-political officers which I have already noticed, -the-y---..:" 
were insufficient for their intend~d purpose. I had in a 
preceding chapter occasion to observe the despair with 
which the boldest chief of the opposition regarded even 
under the Regency a contest with the Crown. But there 
are ot4er grounds ·from which we may infer both the 
former greatness of that power,· and the extent ~ which 
that greatness has departed. In every case, prior to the 
Reform Act, of what is called an Appeal to the Country, 
in 1784 in 1807 and in 1831, the Crown obtained a decided 
majority. .Since the passing of the Reform Act, there have 
been five such dissolutions, in 1835 in 1841 in 1852 in I 857 
and in 1859; and the ministry in whose favour the disso-J 
lution took place has, with the exce:p>tion of the election of 
1857, been invariably defeated. 

§ 6. If we seek the means by which this great increase 
to the power of the Executive Government has been ac
complished without an undue extension of the personal 
authority of the King, we shall find that they consist in some
thing deeper than the cr~ation of a political incapacity. If 
placemen and pensioners and contractors once abounded in 
Parliament, the exclusion of these persons from the House 
of Commons or from the electoral fntnchise did not diminish 

li Memorial$ and Correspondence, i. 316. 
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the power of granting places or pensions or contracts. The 
true remedy lay in the proper regulation of this power: and 
this :regulation again was found ru dealing with these 
matters according to their real use, and not for any other 
purpose. When places were granted for the bond fide per
formance of the duties of each piace by its incumbent, 
when pensions were given as the reward of actual merit or 
as the expression of real sympathy, when contracts were 

--treat.illLas---."Ua-tters, of business and not as matters of grace, 
• no degree of influence calculated to disturb the most timid 

constitu~iona.list remained. The great reforms which Burke 
commenced and which Pitt carried out got rid of the nui
sance of offices executed by deputy and of menial services 
nominally renqered by noblemen. The .turnspit'~ of th~ 
King's litchen was no longer either a member of Padiament 
or a person in the rank of a member of Parliament. When 
the old excuses for corruption were abolished, when the 
Royal household and the public service were rendered at 
least comparatively efficient, the course of influence was 
checked. Probably this test of efficiency will be found the 

~ great safeguard against political fa:~our, and the. great pro
tector of the public s~rvice. The patronage of the Crown, 
whether it be dispensed by the King himself OF by a minis
ter, can never do much harm, if precaution be taken either 
by the previous application of a reasonable educational test 
or otherwise that it shall not be extended to undeserving 
persons. Thus too Lord Rockingham and hiR party 
conceived that they had effeCted a great reform when 
they disfranchised revenue officers. Lord Rockingham 
declared that by the votes of the revenue officials the Crown 
had a predominating influence .in seventy boroughs. But 
the evil was- more deeply seated than the Whig statesman 

* See Burke's Works, iii. 371. , 
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seems to have supposed. It sprang not from the rights of 
tlre servants of the Crown, but from the abuses of the 
electoral system. If ~here ~ere seventy boroughs which 
could be secured by the presence of so small a body as the 
officers of revenue, and if their representation continued to 
be an object of desire to the Crown, and if the Crown had 
sufficient funds at its disposal, it would soon find new means 
of controlling the elections. It was not until such boroughs 
were abolished or a~ least re~dered less manageable, and until 
the pecuniary resources of the Crown were subjected to 
control, that this evil was completely removed. 

This method of e~tirpation was successfully applied by Mr .. 
Pitt to another case with which Lord Rockingham had tried 
his feeb~ palliatives. By an Act passed in 1782 contractors 
were excluded from the House of Commons. But no 
attempt was made to check the practice of using for pur
poses of patronage contracts whether for loans of money or 
for the execution of public works. The abuse of these con
tracts, not so much by the King as by his servants, had been 
almost incredible. Even Mr. Fox seemed to regard them 
as legitimate sources of ministerial patronage, and only com
plained of their abuse. But with prudent boldness Mr: 
Pitt ventured to discard these dangerous supports. When 
he required his first loan, he gave notice that he would con
tract for the loan with those w,ho offered the lowest terms. 
He opened the sealed tenders in the presence of the 
Governor and Deputy Governor of the Bank of England, 
and at once :accepted the lowest offer for the entire 
amount.* The example thus set has served as a precedent 
and a model for all subsequent transactions of the kind. 
The same remarks apply to pensions. There was one way 
aud ope way only of dealing with them. The gr.oss sum 

* Earl Stanhope's Life of Pitt, i. 220. 
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available for pensions was limited ; and it~ distribution was 
put under stringent regulations. 

Thus ~uring the early part of the reign of William 
the Fourth two great constitutional changes were 
effected which concurrently reduced the authority 
of the King. By the Reform Act the constituencies 
were so purified and enlarged as to be at least in a less 
degree than formerly within the reach· of "the persuasive 
energy" of the Crown. By thil regulati'on of the Civil List 
the chief source of that e~ergy was removed. Nothing now 
remains to the Crown except the regulated exercise of its 

. patronage, and the distribution of its· honours. Even these 
resources have lost much of their original power. Not 
merely has the number of political offices bee11. dimin-

• ished, but the emo~uments of those · offices which 
remain have been greatly reduced. Even m the 
seventeenth century ·a statesman who was at the 
head of affairs might easily and without disrepute acquire* 
in no long time a fortune sufficient to support a dukedom. 
'l'he salary of a Minister of State was at the RevolutiGn at 
least twice as great as the average income of a peer. Com
missioners of Customs-and Lords of the Bedchamber received 
at least fifty per cent. more than the average income of a 
member of the House of Commons. The regular salary 
however was the smallest part of the gains of an official in 
that age. What we should now call gross corruption was 
then practised without disguise and without reproach . 
. " Titles places co~missions pardons were·. daily sold in 
market overt by the highest dignitaries of the realm ; and 
every clerk in every department imitated to the best of his 

· powe~ the evil e~ample.'.' .t Out of the disasters and the 
profligate expenditure of the American war a great change 

* Macaulay, Hist. of Eng:i. 309. t Ib. 
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unreformed Parliaments ·was stronger than that of 
Sir Robert Peel in 1841 or of Lord Palroerston in 1857 . 

• But of all the numerous Administrations of George the 
Third the only strong ones were that of Mr. Pitt, and that 
which under various chiefs conducted to its close the great 
contest with Napoleon. Of Mr. Pitt's first ,Parliament, that 
which overwhelmed the forces of the Coalition, contemporary 
politicians said " that it was a very loose Parliament, and 
that Government h~d not a•decisive hold upon it on any 
material question."~' In 1810 the Duke of Wellington con
temptuously denies the Perceval Administration to be a 
Gov~rnment ;t and asks wha.t support could be expected 
from Ministers tha.t are beaten in the House of Commons 
three times a week. Some years afterwards we fipd the 
same illustrious person, then a leading member of the 
Administration, complaining bitterly of the conduct of his 
supporters. He sayst that the country gentlemen not only 
give individual votes against the Government, but "act in 
concert and as a party independent of, and without con
sultation with the Government which they profess to sup
port but really oppose ; " and he declares that a sense of 
duty alone in the peculiar circumstanc~s of the time induced 
him to retain his office. On several occasions indeed that 
Administration,§ so far from being a model of strength, 
seems to have been in a. most precarious position. 

We may well believe that, partly in the exercise of 
the just and eflsential prerogativeH of the Crown, and partly 
fi·mn the public sympathy and support which an efficient 
and conscientious performance of their duties is sure to 
obtain, a Ministry of the present day has all the authority 

• Earl Stanhope's Lifr of Pitt, i. 288. 

t Sir G. C. Lewis's Administrations, 322. 

! Duke of Buckingham's Mernoirs of Court of Geo. IV. i. 292. 
~ lb. 293, 295. 
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in Parliament that it needs or tha,t it ought to possess. The 
actual organisation of the Administration and its political unity 
necessarily give it great influence ; 'and its strength would 
probably be increased if it were understood that nothing 
short of a direct vote of want of confidence or a defeat on 
some question of unusual magnitude. should cause a Minis-

. terial resignation. It must not be forgotten that our system 
of :Parliamentary Government and especially its latest 
development is still very young ; and that the general tone 
of public morality has within the· last century experienced 
an extraordinary improvement. We are not to Jook back to the 

· machinery of an obsolete system for the means of curing our . 
defects. We ought rather to ·look forward for their'remedy 
to that.highe~ and better moral tone which we may reason
ably expect. We need not therefore fear even a further 
diminution of this influence by better regulations for the 

\ Public Service. The real question is· merely the benefit of 
the service. If that be secured, the . old truth that 
corruption wins not more than honesty will approve itself 
"There is no real cause," says Mr. Hallam,* "to appre
hend that a virtuous and enlightened Government would find 

. difficulty in resting upon the reputation justly due to it, 
especially when we throw into the scale that species of 
influence which must ever subsist, the sentiment'of respect 
and loyalty to a Sovereign, of friendship 2nd gratitude to a 
Minister, of habitual confidence in those entrusted with 
power, of aversion to confusion and untried cha.nge, which 
have in 'fact more extensive operation than any sordid 
m9tives, and which must almost always render them 
unnecessary." 

§ 7. A result, which I have already had occasion to notice, 
of the separation of the personal and the official revenue, 

• 001ut. Hist. ·iii. 264. 
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if I may so speak, of the Crown is the comparative facility 
with which many important legislative reforms can now be 
made. In former tim~s the interest of the King was a 
direct obstacle to almost every project of improvement. 
Edward the First objected to the free alienation of land 
because it tended to increase the number of his tenants who 
held not directly from the Crown but through the medium 
of some tenant in chief. Henry the Eighth objected to t~e 
free devising of Mnd beca~ISe he was thereby greatly 
wronged in the collection of his wardships and of his 
primer seisins. He proposed as a compromise to give 
a testamentary power over half the testator's lands 
in ~om1ideration of the Royal rights being secured 
over the.remaining half. "Therefore, he said to the Com-

• 
mons,* if you do not take a reaRonable thing when it is 
offered, I will search out the extremity of the law: and 

·then I will not offer so much again." Accordingly when 
there was 3, reluctance to accept his proposal, he attempted / 
by the Statute of Uses to abolish altogether wills of real/ 
estate. The interest of the Crown in the fines imposed b[ 
the Star Chamber seems both to have aggravated the 
punishments which that Court in:tiicted and to ha~e 

' induced co~victions on insufficient proof t We have 
seen with what difficulty and after what. negotia
tions the military tenures and their mischievous 
incidents were, even with the payment of ample compensa
tion, extirpated. James I. and Charles I. freely used 
prohibitory proclamations asameans of raising re\·enue, either 
both by fine or by dispensation.t When in the reign of 
Charles the Second private enterprise had ::;tarted in London 
a penny post, the undertaki~g was adjudged to be an 

* See Amos, Statutes of Henry VIII. 116. 
t Hallam, Canst. His~. ii. 35. 

t Hallam, Oonst. Hist. i. 337, note; ii. 24; Gardiner, Hist of Enf1. ii.194. 
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infraction of the Duke of York's monopoly of the Post Office. 
A question of revenue interfered in the reign of William the 
Third with the proper settlement 'of the Judges' salaries. 
So in the case of statutory penalties the personal interest of 
the King was a formidable impediment to the repeal or 
alteration of any Act by which they were imposed. Thus 
not only were penalties preserved after it was felt that they 
h~d become unreasonable, but they tended to protect laws 
which, apart from any severij,y in th"eir administration, 
were politically inexpedient.* In the administration too of 
such laws, and in the enforcement of escheats and forfeitures, 

·the King had a direct personal interest in severity. At the 
present day Her Majesty may retain all the gratitu~e ·and 
all the .admiration which spring up so .luxuriantly beneath 
the gentle rain of mercy : but she is personally not one 
farthing poorer, though she restore an escheated county or 

, remit the forfeiture of a gold mine. Even in modern 
\ times the personal interest of the King is readily 
~upposed to influence his policy. The surrender of 
the hereaitary revenues by George the Third, did 
n~t, as I have already stated, include certain casual 
rJvenues, amongst olhers the Droits of the Admiralty or 
c~rtain lucrative rights arising out of the capture of hm;tile 
vessels in war. It was impossible to convince American 
statesmen of the day that the war bet~'en their country 
and the. United Kingdom in 1812 was not at all events 
encourage<:\ and prolonged py the Prince Regent on account 
of the pecuniary advantage which he derived Irom it. 

Another advantage which this arrangement has brought 
to the Crown is the relief from th~ necessity of personally 
contracting debt. Our form(U" Kings used, like any private 
person, to raise money when they required it by their own 

* Amos, Eng. Coru;t. 223. . 
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authority and upon their own security. Qur Kings indee4 
have been regular, if not always satisfactory, customers to 
money lenders. Somettmes the necessities of war or other 
public exigencies, more frequently their personal extrava
gance compelled them to borrow. On such occasions they 
borrowed, so far as they could, upon their personal credit 
under the forms of tallies, debentures, privy seals, and 
even letters patent. If these expedients failed, they gave 
such security as it was in t4eir power to give. But trans
actions with a Royal debtor were always difficult. He 
was so over-protected by law that his credit was little 
more than that which his mere promise could produce. The 
imm~diate pressure of pre~:Jent wants often proved too hard 
even for Royal promises. The King too, at letast the 
Plantagenets and the Tudors, paid no interest. Usury was 
probal)ly unlawful and certainly disreputable ; and it was 
not likely that the King would by his example sanction Ro 
inconvenient a practice. Accordingly some of ·our 
Kings have been reduced to considerable straits.* 
On some occasions indeed there happened something 
like a Royal insolvency. His obsequious Parliament did 
not refuse to Henry the Eighth the pMasure of the sponge; 
and freely forgave His Majesty all the debts that he owed 
to any of his subjects. Charles the Second stopped payment 
for about thirteen hundred thousand pounds ; and although 
he allowed interest, after some years the payment of the 
interest was discontinued. Both these failures ~aused, as 
all large failures must cause, great individual suffering; and 
these evil consequences were not diminished when they were 
attributed directly to the King. There can indeed, as 
Lord Macaulayt has remarked, be no greater error than to 
imagine that the device of meeting the exigency of the State 

• See Levi's Annals, vii. 408. t IIist. of Eng. i. 288. 
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l>y loans was imported into our island by William the 
Third. From a period of immemorial antiquity it has 
been the practice "of every English tlovernnient to contract 
debts. What the Revolution introduced was the practice of 
honestly paying tl1em. But it must be remembered that it 
was at the Revolution that the war charges were removed 
from the hereditary revenue ; ~nd that the new practice of 
~ppropriating the supplies ·naturally led to the mortgage 
of funds raised by specific Ac~s. Wi~hout the system of 
finance which was established at the Revolution no money 
could have been raised. With that system it was a mere 
question of convenience ; and the temptations to dishm1esty 
were entirely removed. It is remarkable how, with each 
step of these changes, the Royal te:ride~cy to debt has 
decreaSed. Prior tq the Revolution financial difficulties were 
the normal state. When the Civil ·List was still charged 
with matters which properly belonged to the public service, 
applications were frequently made to Parliament to discharge 
the debts that had accrued upon it. Since the complete 
rearrangement of the .Royal revenue, 'ar~ament has never* 
been asked to entertam any such aprRicatwn. · 

• 
* May, Canst. Hist. i. 206. 



CHAPTER XV . 

• 
• 

THE EVOLUTION OF PARLIAMENT. 

§ 1. The influence of the Royal revenue in promoting the 
healthy exercise of political functions is not the only point 
of constitutional interest in its history. That history is 
intimately connected with the actual structure of our t1'olitical 
orgamsm. Its aid is needed if we desire to trace the 
development of our Parliamentary system, of our represent
ative institutions, and of our practice of self-taxation. Of 
these fundamental portions of our polity, the· foundations 
must be sought in Feudalism, and in those pecuniary rela
tions between our King and his subjects to which Feudalism 
gave rise. These relations have in a preceding chapter been 
for my present purpose sufficiently described. We were then 
concerned with them as they affected the proprietary condition 
of the King. It now remains to consider them in their 
political aspect. We cannot expect to find in an early period 
of our history any very strict division of political functions. 
Such a separation is the product and the characteristic of a 
later and a higher development. But we ought to be able to 
trace in the customs of our ancestors the germs which have 
subsequently expanded into o1.1r modern Constitution. \Ve 
find accordingly in the very earliest accounts of the Teutonic 
tribes that the Government was exercised by -a King with 
the advice and con::;ent of his assembled nobles. This primi-

2 c 2 
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~ive polity las~ed through several centuries. The Witenage
mote was eRsentially an m:istocratic assembly. Its name 
merely, but not its constitution, was changed by the Conquest. 
Both then, and for two centuries after that event, all affairs of 
State were transacted by the King with the as~istance, in the 
first instance and at all times, of his more 'immediate and con
fidential servants, and, at 'stated intervals, of his full Court. 
Two points as to the character of these eoup.cils seem to be 
now established. The first is t¥-t tlie Ptoceres or Optimates 
or Magnates ( f01· all these names are used) that is, the higher 
and wealthier nobles both :spiritual and lay, had alone a 
deliberative voice in, these assemblies. The second is that it 
wa~ th~ will of the King* tha,t gave efficacy to their ~cts. 
It ma~ therefore be asserted t that so late at least as the 
thirteenth' century the Government of England was ad
ministered by the King with a Council consisting of the 
higher clergy and the great landed proprietors of the country. 
In this Council judicial business and affairs of State were 
transacted : and in this Council such new laws as might be 
required were enacted. But both in the thirteenth century, 
and even as we have already seen at a much later period, 
legislation was very •limited. Few changes were made in 
the customary laws of the land by any legislative int~r~ 
ference from the time of the Conqueror to the accession of 

-Edward the First_t The good customs of the' country were 
sufficient for the people ; and although these customs were 
modified by judicial explanation, no intention seems to have 
on any side existed of any general and premeditated inno
vation. All ranks lived according to their customary law 
and within its limits : and all ranks seem to have con
sidered that the duty of the King and his Court was to' 
administer that law as it had been handed down to him, and 

1 Spence, Eq. Ju1·. 103. t 1 Lo1·ds' Repm·t, 473. t Ib. 97. 
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not to change it. But a fundamental portion of that law 
was the protection it afforded to all proprietary rights, and 
especially the sanctity' and inviolability with which it 
regarded the freehold. It was felt also that ample provision 
bad been made by the law for the state and dignity of the 
Crown. The idea of national action was then little under
stood. If the King made peace or war or incurred any 
unusual expense in the administration of justice, he did so 
at his own cost, and in the e¥.erciRe of his own discretion in 
the expenditure of his own money. His position cast on 
him certain duties ; and his Royal estates were charged with 
the performance of these duties. The Legislature seems 
therefore never to have claimed any general powers of 
taxation. The law which gave the King his Royal d~mains 
protected the subject in the enjoyment ~f hiR inheritance. 
If the King desired further means, whether for any public 
service or for his personal needs, the law required him to 
appeal to the interests or to the kindly feelings and the 
liberality of his tenants. Such an appeal would of course 
extend to tenants of every degree. The assemblies there
fore for taxation were distinct from the assemblies for 
government or legislation. 

§ 2. These Financial Assemblies were as numerous as 
there were classes of men at that time in the kingdom. The 
first both in rank and in importance was the Assembly of 
Military Tenants, the "Community of the Realm" as by 
way of excellence. it is frequently called. Theoretically at 
least the consent of the whole of this body seems to have 
been required for any change in legislation, although it is 
difficult to believe that all its members did actually attend 
for the transaction of legislative business. But they were 
all bound to attend when matters of finance were under 
discussion ; and those who might be absent were held to be 
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bound by the vote of the Assembly as actually formed. The 
second assembly was . that of the Clergy. The Councils 
of the Church were formed in a~cordance with its own 
canons: and consisted of ,its hierarchy. The "Bishops and 
other spiritual lords held their temporalities by lay tenure, 
and were subject to most of the consequences of that 
tenure. But the parochial and other inferior clergy held their 
lands in Frankalmoigne ; and were exe.mpt * from all feudal 
obligations and all liability to taxation. It was an object of 
great importance to the Crown to render this large and 
wealthy body contributory to some extent at least to the 
Royal wants. But the King had no colour of right t<i take 
their money; and any such attempt would be promptly 
oppos~d and fiercely resented. The consent 'therefore of the 
Churchmen was in a peculiar degree required, if the King 
sought their assistance ; and we know that it was to give 
that consent that the earliest of these ecclesiastical assemblies 
on record was convened. Separate from either the military 
tenants or the clergy were the tenants in Ancient Demesne. 
The position of thes~ tenants was peculiar. It was not 
competent for them to refuse a gift to the Crown. The 
amount of their co~pulsory contribution was assessed by 
the Royal officers. It was at length discovered that a volun
tary contribution was a more convenient mode of levying . 
the tax than an official assessment. It happened that the 
Ancient J:)emesne included almost all the principal cities and 
towns in England. The mercantile interest not only formed 
a tempting subject for taxation, but also. possessed peculiar 
knowledge· which the King desired to use. Thus the third 
assembly made its appearance as the representatives not of 
the tenants in Ancient Demesne, but of the most important 
section of them, the citizens and burgesses. 

In the dealings of the King with his military tenants we 

* Madoll, Hi~t. of Exch. i. 670. 
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find a distinction not in itself of much moment, yet leading 
to highly important results.* It had been the custom of the 
King personally to rec~ve their reliefs as they became due 
from l1is tenants who held upwards of six manors. Those 
tenants whose holdings did not reach this extent made their 
payments to the sheriff. A similar distinction,t founded 
pro baLly on the same reason but not always concurrent with 
the Parliamentary distinction, existed in the mode of the de
mand for the perf~rmance of military services. When the 
King required the attendan~e of his military tenants in the 
field, special writs were issued to these tenants apparently who 
were of distinguished rank.t Writs were at the same time 
iss~ed to the sheriffs, directing them to summon generally 
all those who owed service to the King to give the proper 
attendance. The larger Escheats also were specially let 
to farm, while for the smaller £he Rheriff accounted.§ 
The King therefore in convening an assembly for supply 
summoned individually by his own writ the grandees with 
whom he was habituaUy in direct correspondence. At 
the same time he commanded the sheriff, through whom aU 
his dealings with his smaller tenants were conducted, to 
<:;ummon each of these smaller tenantsowithin their respective 
counties to attend at the time and place and for the business 
specified in the writ to the sheriff. Each of these military 
tenants, whether great or small, was therefore entitled and 
bound to attend ; and each, although their general influence 
and the mode in which their presence was required were very 
different, possessed an equal voice. One accordingly of the 
most striking sections in the Great Charter of John made 
provision for the due summons according to their degree of 
----·-------------------

• See 1 Spence, Eq. Jur. 40, 94, note; Hallam's 11Iiddle Ages, iii. 211; 

and for a further authority from Domesday, see Ellis, Introduction to 

Domesday, i. 272. 
t 1 Lords' Report, 91. t Ib. 461. § Mado:x:, i. 299, 300. 
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the greater and the .less barons. The purpose for which they 
were convened was declared to be the assessment of scutages 
and of aids beyond the tliree aids wl,ich were ascertained by 
law. But this Charter does not even hint at any legislative 
or administrative duties performed by this assembly: On 
the contrary during this famous dispute neither party pro
posed a reference of their differences to any legislative 
assembly, whether convened under the existing law or under 
any newly devised form, by which tlfe sanction of the 
national authority might be ·obtained.* Nor does the 
Charter contain any reference to any assembly for purposes 
of general legislation, or any provision for the subsequent 
creation of any such assembly. • 

A stm more remarkable fact in the history of the Great 
Chartm" is that in the Charter of Henry the Third, which 
was granted during the minority of the King and under the 
administration of the Earl of Pembroke one of the Chiefs 
of Runnymede, these very clauses respecting scutagcs and 
aids are omitted. They are described in the latter Charter 
as "grave and doubtful," and are accordingly r-eserved for 
further consideration. In the Charter as finally amended 
in the ninth year of Henry the Third all notice of these 

• clauses is omitted ; and it is directed that scutage should be· 
taken according to the rates used in the time of Henry II. 
So little importance seems to have been attached to this 
change that the contemporary historian Matthew Parist 
appears to have been altogether unaware of the fact ; and 
describes the two Charters as. being in all respects alike. 
So far as it relates to scutage, the change is easily explained. 
Scutage was a commutation for military service, and was in 
the nature of a Royal indulgence. The service formerl a 
leg~l· obligation which, or the equivalent of which, the 

* 1 Lords' Report, 63. t Ib. 79. 
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military tenants were bound to render. The aids on the 
contrary were free gifts. There was no reason then why the 
tenants in capite sho\lld assess the sum at which their 
exemption from service should be valued. If they objected 
to the amount fixed by the Crown, they had the alternative 
of rendering their stipulated service in the field. But the 
Crown or its advisers could never have intended to weaken the 
right of the tenants to give or to withhold the voluntary 
aids, or their right" to ascertain the amount or the form of 

• 
their gift. It must have been supposed that that right was 
secured by former Charters and general usage. But it is 
probable that the greater Barons did not approve of the 
equ~lity of the suffrage claimed by the smaller tenants of 
the Crown. This equality, so offensive to the great Lords, 

• was probably not felt in practice to be inconvenient, when 
the attendance of the minor Barons was scanty and irregular. 
It may well however have been doubted whether means 
should be taken not only to induce, but to compel, the 
attendance of all the tenants of the Crown.* No effectual 
or permanent compromise could be made but by repre
sentation ; and the hour for representation, although at 
hand, was not yet come. 

§ 3. The origin and the principles of our Eepresentative 
System form the subject of a sep~rate chapter. For the 
present purpose the fact of their existence may be assumed. 
Perhaps the success of representation in the assemblies of 
the military tenants for supply, perhaps the example of 
Spain and the King's Spanish connections, perhaps the 
increase of wealth and the growing spirit of freedom since 
the meeting at Runnymede, or perhaps the concurrent 
influence of all these considerations, may have induced 

• Hallam, .1Iiddle Ages, iii. 215. 
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Edward the First to adopt the representative principle as a. 
political not less than a financial instrument .. · Whatever 
may have been his motives, it is cer~iri th~t Edward sought 
with the aid of this principle to give a new character to the 

. existing political machinery. A man of ra~e natural 
endowments, who bad seen the cities and manners of many 
men, he was resolved to rescue his kingdom from the 
disorder into which it had fallen during his feeble father's 
protracted reign. He therefore contemplated large measures 
of reform, and was conseque;tly" obliged to consider the 
means of accomplishing them. It was no part of his design 
to caiTy his changes, however beneficial, with a high hand. 
In words ~hat well became the noble King of a free people, · 
he acknowledged that " what touched all should be approved 
by all.~ .But these words conveyed a differen~ meaning in 
the thirteenth century from that whicP, they imply in the 
niii.e~eenth. In those earlier days the cohesion of our 
national elements was still imperfect. It is only in an 
advanced state of political 4evelopment that the social 
organism exhibits that i~terdependence o'f its various parts 
which binds them, whether for· good or evil, into one 
national life. Five aenturies ago the divisions of flociety, 
now so minute and so intertwined, were few and distinct. 
Ther~ was little in common between the Burgher and. the 
Knight. There was still less sympathy between these 
two classes and the Cleric. The general interest therefore 
a:p.d the general approbation, which were assumed to be 
inseparable, were the interest and the approbation of each 

·great class of the community. Each class was concerned in 
its own affairs ; and was neither competent nor desirous to 
interfere with the affai~s o.f others. Edward accordingly 
seems to have designed to establish Councils of Advice for 
each of the great interests that then existed in the kingdom. 
W]1ile he retained his own authority and the services of his 
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Great Council for legislation, he invited* the assistance of 
all the tenants of the Crown, either personally or through 
their representatives, ttn all questions relating to Estates 
and Tenures ; of the clergy in like manner on all questions 
relating to Ecclesiastical affitirs ; and of the citizens and 
burgesses through their representatives on all matters relating 
to Trade and Commerce. It had at all times been the duty of 
these several classes to meet for the purpose of considering 
the wants of the :tfing anq the propriety of affording him 
pecuniary assit:Jtance. They were now asked under a more 
complete organization to perform the additional function of 
gi~ing to their Sovereign information and advice as to their 
own respective wants and the means of their satisfaction. Thus 
out of the financial assemblies Edward formed special 

• consultative bodies, each dealing exclusively with its special 
class o£ subjects. In legislating upon these several subjects 
he sought the advice of the appropriate assembly, although 
the legislation still proceeded from the King and his Council. 
But in matters not directly affecting any of these classes, or 
when no charge was directly imposed upon any of them, the 
King in his Council was free to legislate as he thought fit. 

No formal recognition of the chai1ges thus introduced by 
Edward is found in any documents of the period that have 
collle down to us. But these documents furnish evidence 
favourable to the view I have attempted to indicate. The writ 
by which in 1295 the clergy were convened recites and adopts 
the principle that what touches all should be approved by 
all. The same principle is emphatically asserted in an 
official letter in the same reign from the Archbishop of 
Canterbury to the Pope. Not long afterwardst ~he kindred 
and complemental maxim that community of danger 

" See Guizot, Rep. Gov. 420. 

t 11 Eu. III. Parry's Parliament~, 106. 
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requires community of sacrifice was recognised. •It seems 
therefore to have become· a settled constitutional principle 
that in any change or other importart question those persons 
whose interests were directly affected should be consulted. 
In accordance with this doctrine it might be expected that 
the_ King in Council would not exercise his power of legisla
tion on any subject directly affecting any class without pre
vious consultation with the persons wl;o were qualified .to 
express the sentiments of that c!ass. But as the Legislative 
power still resided in the King and his Council, it was also 
}Jrobable that he would seek for advice from each class in its 
own concerns exclusively ; and would therefore transact 

• 
business separately with each Assembly. These antecedent 
probabilities are confirmed by the fa~ts of which we still 

• 
possess the records. The several Assemblies met during the 
reign of Edward the First frequently, if not invariably, at 
different times and in different places. Their respective 
grants of money were made independently of each other, 
and generally for different amounts. Laws too were made 
apparently at the request or with the consent of one only of 
these assemblies, and without the presence or the consent of 
the others. The ordiliances* upon which was founded the 
Magna, or as it was afterwards called the A. ntiqua, Gustuma, 
that is an export duty upon wool ·w:oolfells and hides, was 
granted by the " graunz " of the realm upon the prayer of 
the " commune des marchands." In a charter of the follow-

. ing year granted. in full Parliament at Westminster and 
extending these duties to Ireland, this grant is described as 
having been made by thE) archbishops and other prelates 
earls barons and " cornmunitates" of the Kingdom of 
England.t While the military, tenants in 1283 were sitting at 
Shrewsbury as a Court to try for treason their fellow-vassal 

* 3 Ed. I. t 1 Palgrave's Parl. W1·its, 1. 
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David Prince of Wales, the citizens and burgesses were 
deliberating at Acton Burnel on reforms in Mercantile Law. 
In the autumn of 1294 "uccessive meetings of these various 
bodies were held, apparently for the transaction of different 
business, with a brief interv:>.l between each meeting.* 
When the object of their meeting was merely financial, 
their action seems to have invariably been independent. 
Through the whole reign of Edward the First the clergy, the 
military tenants, and the t~wnsmen, appear to have made 
separate grants, often at different times, and usually of 
different amounts. In 1295t the clergy gave a tenth of 
their ecclesiastical revenues ; the earls barons knights and 

• 
other tenants granted an eleventh, and the citizens and 
burgesse13 granted a seventh, of all their moveables. In the 
following year the citizens and burgesses granted an •eighth, · 
and the earls barons and knights a twelfth ; but the clergy 
in obedience to a Papal Bnll refused to make any grant, and 
were thereupon placed out of the King's protection and 
defence. Even among the towns a further difference appears. 
The city of London sometimes made a separate grant. The 
Cinque Ports, which were exempt f•'om tallage, were not 
summoned, except on judicial busin(!ss, from the time of 
De Montfort's Parliament to the reign of Edward the Third.t 
In legislative deliberations the difference bet,ween the 
assembly of citizens and burgesses and the other assemblies 
is clearly marked. The statute De Mercatoribus§ was passed 
while, as I have already observed, the military tenants were 
engaged elsewhere. Neither the clergy nor the citizens and 
burgesses appear to have been consulted respecting the 
great Statutes of De Donis and Quia Emptores. But in 
cases of a purely political nature, such as the Statute* of 

* Parry's Parliaments, 96. 

t lb. 45. 

t lb. 58. 

§ 11 Ed. I. II 12 Ed. I. 



398 THE EVOLUI.I'ION OF PARLIAMENT. 

Wales or the Ordinance for the State of Ireland* or the 
Statute, de Prisonibus prisonam frangentibus-f ordeFinibus 
Levatis or de Falsa Moneta t or )he Statute concerning 
the lands of the Templars,§ the King with his Council 

· appears to have ena~ted laws without any further consul- · 
tation. On the other hand, when special interests not 
included in the existing Assemblies were concerned, the 
principle of consent was applied. Welshmen were consulted 
on the affairs of Wales ; II and Irish r~rese"atatives were . . 

summoned to Parliament for the con~ideration of Irish . . . 

· affairs.tif 
Thus it appears that the theory of the Constitution 

required for every .change in the law the consent ot the 
persons directly affected by. it : and that, both from the 
~ncompiete state of the national integration and from their 
various relations to the King at whose command and for 
whose assistance they came, certain classes were regarded 
as separate and independent _bodies. This state of facts 
seems necessarily to invol~e the existence of separate assem
?lies for legislative purposes. Such assemblies representing 
these several classes did actually meet in different places at 
different times and fo:r the transaction of different business. 
They made separate grants to the King ; they presented 
·separate petitions ; they advised the enactment of separate 
laws: Traces of their 'separate action may be observed, as 
we shall see, at a period long after these bodies had assumed 
their present form. · 

§ 4. One of the que~tions which moRt frequently attracts 
attention in our early political history is the separation of 
the two Houses of Parliament. Yet this question, which 

* 31 Ed. III.; 1 Lords' Report,. 326. t 23 Ed. I. ; 1 Lor dB' Report, 217. 

t 27 Ed. I. ; 1 Lords' Report, 236. § 17 Ed. II. ; 1 Lords' Report, 285. 

11 SeeN. Bacon, Hist. Disc. on Gov. of En:g. ii. 242. ~ 4 Inst. 350. 



THE EVOLL:TION OF PARLIAMENT. 399 

seems both so interesting and so difficult, is really imma
terial. The evolution of Parliament has proceeded not by 
differentiation but by \ntegration. Adjacent parts of our 
political system engaged in the performance of like functions 
have coalesced; and some portions of it have waxed, while 
others their competitors have dwindled. The Lords and the 
Commons can hardly be said to have been separated, for they 
were never united. But the circumstances which led to the 
consolidation of that composite body which we now call the • 
House of Commons deserve our fullest attention. We have 
seen that in the time of Edward the First several political 
assemblies attended upon the King. These assemblies had 

• 
respectively a twofold function. They were required to 
advise the King on all matters relating to the interests of 

• 
the particular class to which they belonged or for which they 
appeared. They were also and more often required to supply 
the pecuniary wants of the Crown. .Lis consultative bodies, 
they either considered the proposals of the King in Council, 
or they presented to him their petitions for reform. As 
financial bodies, they granted for themselves and their con
stituents a supply to ~he Crown, and determined the ways 
and means by which that supply shouid be raised. But all 
power of general legislation rested with the King and the 
Great Council of his Prelates, Earls and Barons. With 
this powerful body the citizens and burgesses riever 
for a moment thought of mingling. On certain matters 
which affected their common interest, although not on any 
other matter, the Knights of the shires had an equal voice 
with their wealthier brethren. On all questions of tenure 
or other matters incidental thereto the Knights were 
interested not less than the greater Barons, and were there
fore consulted. In all grants of aid which the Knights 
might make, the greater military tenants who practically 
formed the Council were concerned, and were therefore 
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required to assent. But although the greater Barons and 
the Knights were thus connected, there was a great gulph 
fixed between them. Not merelywts there a wide disparity 
in their respective wealth and 'social influence, but claims 
had arisen to a legal distinction which were expressly recog
nised early in the reign of Edward the Third. The one 
body too formed the King's Great Council of State;* and its 
members were consulted on every important occasion 
whether of gene~al legislatioU: or of ad'lliinistratiye policy. 
The deliberative function of th•e others, as I have said, was 
limited at most to their own direct interests. There was 
also the broad difference in their attendance. The one body 
was convened by special' writ addressed by the King to each • 
member personally. The other body sat by way of repre-

~ sentatiOn .. A clear distinction was thus drawn between the 
j . 

two orders, notwithstanding their points of agreement. The 
, great Lords t~erefore . had no inducement to abandon their 
• character as members of the Great Council, and to merge 
~ into members of the Council of Military Tenants. If any 
. proposal came from the King, it had been in the :t:irst 
,, instance considered and adopted by them. If a petition 

were presented by fJJ.e Knights, its prayer could not be 
granted without the advice of the Council of Lords. It is 
probable that the analogy of these proceedings was followed 
in the case of grants. As the two bodies were accustomed 
to deliberate separately in other m_atters, so they sat apart 
when they met to vote an aid. And whether that it was 
thought that the poorer should speak first on such a subject, 
or that the usage of not acting in other matters without a 
petition from the inferior body had been established, the 
practice became confirmed that the Lords should merely 
assent to or reject the financial proposals of the representa-· 

* See 1 Lords' Repo1·t, 320. 
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ti ve Lody, and that they should neither originate nor alter 
any money bill. Accordingly we find the gr:tnts ~ontinually 
expressed to be made, by the assent of the Prelates and 
Lords; and in the reign of Henry IV.* the present practice 
received a distinct Parliamentary recognition. While the 
Lords thus abandoned their position as members of the 
Assembly of Military Tenants, and merged their inferior 
rights in the higher privileges which attached to the Great 
Council of the C:rbwn, the representative portion of the .. 
. Military Tenants formed exclusively the body whose assist-
ance and advice, in addition to that of his Council, the King 
required in all his dealingfl, whether pecuniary or legislative, 
with his Tenants in capite. But the Knights of the shires 
were not the only representative body that attended on the 

• King in Parliament. There were also the representatives of 
the citizens and of the burgesses. Between these two bodies, 
notwithstanding the difference of their rank, there were 
points in common. They appeared in the same representa
tive character. They had in relation to their respective 
departments the same functions ; and they stood in the same 
relation to the King and his Lords. Sometimes too the 
interests of the county and of the tewns that it contained 
would coincide ; and sometimes questions, such as the tax 
upon wool, would arise in which both counties and towns 
had a common and direct interest.t Between bodies which 
were thus brought together at the same place and the same 
time, whose origin and whose function~'! were similar, whose 
differences of rank, though conspicuous at home, were 
eclipsed at Westminster by the overpowering shadow of 
Royalty and its Grandees, whose interests were often the 
same, and whose Yery position suggested co-operation, there 

* 9 H. IV. The Indemnity of the Lords and Commom, Bot. Parl. iii. Gll. 
t See 1 Lords' Report, 321. 
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was a strong tendency to coalesce. No formal act of union 
, between therrP is recorded. They seem to have deliberated 
together and to have presented joinj petitions for redress of 
grievances,' while still they re~ained in matters of supply 
and in questions specially affecting their own class their 
right of independent action. The fi.r~t recorded instance, so 
far as I am aware, of their joint deliberation, although 
not of their joint petitions, occurs in the sixth year of 
Edward III.* The frequent · exercise• of these functions 

• during that reign led to more settled practice and more 
definite customs. ·At length towards the end of Edward's 
long reignt two events occurred of no small significance. 
One was the appointment of a permanent Speaker : r the 
other was the ~mposition of a poll tax upon every adult 

• 
person in the kingdom except mere beggars. The former 
event marks the complete consolidation of the separate 
assemblies into the Ho{rse of Commons. The hitter event 
marks the fusion of the separate tax-paying classes into 
·a united nation. 

~ 5. I have hitherto spoken of the Knights and the 
citizens and · burgesses. · But there still remains another 
constitutional assembly, similar in its origin its structure 
and its functions to the other represen,tative bodies, but very 
dissimilar in its history and its fate. This was the assembly 
for Ecclesiastical affairs. Some ten years before the Parlia
ment of De Montfort we :find representatives· acting for the 
lower clergy. The function of these representatives was the 
same as that of the early representatives of the secular 
Commons. The duty of each assembly was to make a grant 
to the King. I have already said that Edward the First dealt 

* See 1 Lord$' Report, ·306. . . t 51 Ed. III. 
t Sir Thomas Hungerford was the first who held this office, Hallam, 

Middle Ages, iii. 58. 
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with,this ecclesiastical assembly in the same manner in which 
he dealt with the other representative assemblies. He retained 
it for its original purp~es of taxation ; and he added to it 
the duty of advising him upon matters connected with the 
Church. Every Bishop was by his writ of summons 
directed to cause the Dean of his Cathedral Church, the 
Archdeacon of his diocese, with one proctor from the chapter 
of the former and two from the body of the clergy to attend 
with him at the place at which Parliament was to meet 

• 
This command (usually known from its initial word as the 
P'f'Crtliunientes clause in the writ) continued to be obeyed 
till the Reformation ; at least proctors were elected and their 

• names returned on the writ, although the persons so elected 
had for more than a century before that event ceased to 

• 
attend. Since that time the form of election has been 
discontinued; but, (such is the force of custom) the 
premunient clause is still addressed to every Bishop that is 
summoned to the House of Peers. 

So complete has been the change in the position of the 
Clergy, that at the present day few even of well informed 
persons are aware of its extent. Although the expression 
"the three Estates of the Realm" is sltfficiently familiar, we 
forget that one of these Estates has long since disappeared. 
To account for the old familiar three, some persons, contrary 
to all authority,* include the King as an Estate. Others 
with little better reason divide the House of Peers, 
and complete the required number by the aid of the 
Lords Spiritual. But the real third estate was the Clergy ; 
not the Bishops merely, but the whole body of clerics, 
although they have been long absorbed into the general 
mass of the Commons. When it was too late, when the 

* Sir ::\L Hale, Jurisd. of Lords' House, 10; see also Hal~am's Middle 

Ages, iii.l05, note; 157. Sir R. Twysden, On the Govcmment of Eng laud, 128. 
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power of convocation was broken, and the supremacy of the 
Crown and the authority of Parliament were established, the 
Clergy saw the fun extent of theii loss. They sought to 
fall back upon the King's writ and the premunient clause ; 
and petitioned to be associated with the House of Commons.* 
For this demand they had not the slightest foundat~on. 
They had never formed a part of the House of ,Commons· 
Before the amalgamation from which that House sprang was 
completed, the Clergy haQ_ ';oluntarify abandoned their 
co-ordinate position, and had elected to be an Ecclesiastical 
Assembly and not anEstateoftheRealm. Theyweretherefore 
justly left to the consequences of their own choice. In 

• 
the Irish Parliament however the representatives of the 
Clergy.had continued to attend, although they maintained a 
separate existence. They claimed a right; not to .vote in 
common with the other members of the House, but to 
concur with· or dissent from the laity as if they formed a 
separate assembly. In the exercise of the right thus claimed, 
they rejected a Bill t introduced by the Government for the 
suppression of religious houses; and in consequence of this 
proceeding an Act of the Irish Parliament+ ;as passed · 
declaring such preteftsions invalid. '!'be preamble to that 
Act contains the assertion that the proctors never attended 
Parliament except as councillors or assistants " much like as 
the Convocation within the realm of England is commonly 
at every Parliament began and holden by the King's special 

'license." This statement which is certainly untrue shows 
what little value such preambles are as evidence upon 
questions of legal antiquities. 

6. It is not difficult to understand both why the lower 
Clergy did not amalgamate with the other two representative 

* Hal,lam;s Middle Age1;, iii. 132; Froude's Hist. of Eng. v. 67. 
t Froude's H.ist. of Ewg. iv. 74. t 28 H. VIII. c. 12. 
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bodies, and why they ceased to maintain a separate existence. 
Isolation from lay affairs and lay connections was the 
traditional policy of t~e Church. The self-sufficingnes_s, 
which was necessary to the whole congregation of primitive 
Christians in the midst of a heathel} population, still formed 
the precedent for the conduct of the Clergy of a Christian 
nation, The Church had its own laws, its own courts, its 
own system of administration. It drew to itself all 
business that it &mld describe as ecclesiastical. With . . 
this business it dealt in its own way ; and neglected and 

0 
despised the barbarous system of the Coinmon Law. On the 
same principle the Ecclesiastics kept aloof from all lay 
ass~ciation in matters of legislation. They were p.ot indeed 
concerned in much of the business that occupied the attention 

• 
of the Knights or of the citizens. They were troubled 
neither with purveyors nor escheats ; they had no direct 
interest in trade or in commerce. On the other hand they 
would have thought it treason to their Order if they allowed 
any lay assembly to give advice on ·matters pertaining to 
Holy Church. They therefore had no inducement to join in 
the partnership which the Knights and the townsmen 
silently formed. They had besides meetings of t1eir own. 
Each Archbishop convened by his own authority the Clergy 
of his }Jrovince. The same persons who were elected to 
serve in Parliament would also be naturally elected for 
convocation. The representatives of the Church could 
discuss questions of Ecclesiastical legislation, and if it were 
necessary could vote taxes, in their own assembly equally 
well as in Parliament. They therefore preferred the sum
mons of the Arch bishop to the writ of the King. 

We find accordingly in the time of Edward the Second a 
declaration* from the Clergy that the Clergy of England had 

• Hallam's ll!iddle Ages, iii. 134. 
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not been accustomed nor ought of right to be convoked by 
the King's authority. Although the Clergy on several 
subsequent occasions attended Parlia;nent, it is probable that 
the King found it less troubleRome and equally convenient 
to allow them to meet af~er their own fashion in Convocation. 
But in diRcontinuing their Parliamentary attendance the 
Clergy did not mean to abandon their right to advise the - · 
King upon subjects in which they were interested. "Whether 
in Convocation or in Parliament•" says 1\'!r. Hallam,* "they 
certainly formed a legislative council in Ecclesiastical . . 
matters by the advice and consent of which alone, without 
that of the Commons, Edward the Third t and ·even 

• 
Richard the Second enacted laws to bind the laity." We 
may tr~ce in the time of Edward the Third both th~ separate 
action of the two bodies and the old jealousy of the laymen. 
The Commons beseech their Lord the Kingt that" no statute 
or ordinance be made at the petition of the Clergy unless 
by assent of your Commons, and that your Commons be not 
bound by any constitutions which they make for their own 
profit withotlt the Commons' assent. For they will not be 
bound by any of your statutes or ordinanc~s made without 
their ass!int." In that year two, and in the first year of the 
following reign three, -statutes, if not more, were enacted 
by. the King in his Council at the request of the Clergy 
alone.§ In the reign of Henry the Fourth there was a still 
more memorable' instance of Ecclesiasticallegisiation._ There 
is little doubt II that the terrible Statutj:) of Heresy was 
obtained from the gratitude of Henry Bolingbroke and the .. 

• Ib. 137 ; see also 1 Lords' Report, 332. 
t' See also the Articuli Gleri, 9 Ed. II.; 1 Lords' Report, 276. 
t 51 Ed. III. See Hallam, JJ1iddle Ages, iii. 136. 1 Lords' Report, 332. 

'§ See Hallam's Middle Ages, iii. 136; 50 Ed .. I~I. c. 4, 5; 1 R. II. c. 

13, 14, 15. 

\\ Bee Hallam's l\fiddLe Ages, iii. 8\l. 

• 
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zeal for the Church which characterized his House, at the 
exclusive instance of his Ecclesiastical Council of Advice. 
On the other hand we do not find any trace of the inter~ 
ference of the Clergy iJ the enactment of merely te~poral 
laws. Mr. Hallam* observes that only two instances of the 
kind are on record, one in the 21st of Richard the Second, 
annulling the proceedings of the Parliament in the eleventh 
year of that reign : the other when the Crown was entailed 
on the children of Henry the Fourth. But both these acts 
were, as Mr. Hallam remarks, • unusual or questionable 
exertions of legislative authority, and may well have been 
supposed to require an unusual sanction. I may add that 
there is no reason to suppose that in these cases the action 
of the Clergy was other than concurrent, or that they in 
any way joined in the deliberations of the other brarfches of 
the Legislature. 

§ 7. The process by which the two Houses of Parliament 
were formed out of the Great Council and the several repre
sentative councils of advice, although its results were 
complete, was slow. Traces of the old divisions lingered 
long in our history. The citizens arw:i burgesses sometimes 
acted independently of the knights. Either House some
times taxed its own Estate without the concurrence of the 
other House. The meetings of the Great Council, if not 
regular, were far from infrequent. Above all, the clergy 
maintained its position, as an independent legislative body 
to the time of the Reformation, and as the sole regulator of 
its own taxation to a still later period. The fusion of the 
knights and the citizens and burghers was first accomplished. 
The formation indeed of the House of Commons in its 
present form was necessarily precedent to all questions of 

-------------------
• Middle Ages, iii. 137. 
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regularity. The difference of the tenths a~d the fifteenths 
still continued, ~ut the tax was imposed by the composite 
body. The latest instance, so far as I know, of their inde
pendent action occurs in the 46th ye'ar of Edward the Third. 
On that occasion, after the dismission of the knights, the 
citizens and burgesses were ordered to remain, and were 
induced to continue for a year an aid granted in the former 
year of certain duties on wines and merchandize coming to 
the klngdom. * Even so late as the ~ign of Henry the 
Eighth the distinction wa~ observed; although the unity of 
the House was not impaired. On a motion for an increased 
supplyt a doubt arose whether the yeas or noes had it, and 
the House divided, the citizens and burgesses by th~m
selves, and the knights on the other side. High words seem 
to havt been used ; and order was with some difficulty 
restored. Ultimately the grant was made, and the bill 
passed; but not before the King, as a remedy for such insub
ordination, had (if we may credit the tale) expressed his 
desire to behead a leading member of the opposition.t 

Neither House seems to have shown muoh concern as to 
the grants made by the other House, provided that sucli 
grants did not extend beyond the grantors themselves. In 
the first year of Henry the Fourth, the Lords only were 
<mminoned, for the expresspurpose of avoiding the necessity 
of charging the Commons ; and they granted from their own 
resources an aid to the King. Subsequently we find the 
Lords promising to raise troops for the King and on that 
account granting no money, while the Commons voted a 
subsidy.§ In the 17th of Edward the Fourth we have 
perhaps the latest instance of this separate action. The 
Commons ·on that occasion granted 14,000 archers for one 

• 1 Lords' Report, 329. 

t lb. 

t Parry, 200. 

§ Cotton, Abriclg. 688. 
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year ; and the Lords gave a tenth of their revenue. In a 
Year Book of that reign too it is said by the Court of King's 
Bench that a grant of money by the Commons would be • binding without the assent of the Lords. meaning of course, 
as Mr. Hallam* observes, as to Commoners .alone. Even 
after our Parliamentary system had acquired considerable 
precision, the Great Council seems to have retained some 
portion of its original energy. There are recorded sixteen 
meetings of this Mdy unde; Lan~astrian Kings; and there 
is reason to suppose that there were others of which all 
traces have been lost. We meet with allusions to such 
meetings in contemporary documents of Edward the Fourth. 
It i~ probable t that several of the so-called Parliaments of 
Henry the Seventh were in reality Great Councils. Such • 
councils were usually held upon some important occasion on 
which, although some higher authority than that of the 
Privy Council was required, the convening Parliament was 
inexpedient. Sometimes the business was too urgent to 
admit of delay : sometimes its nature was such that the 
opinion of Parliament was thought to be necessary. Some
times such a meeting was intended to be preparatory to a 
Parliament. But as the authority of ~he Privy Council and 
of Parliament increased, no room was left in our constitu
tional system for this obsolescent assembly. Under Henry 
the Eighth and his children it fell into entire disuse. When 
Charles the First on the invasion of the Scotch attempted to 
revive it, its very memory had almost disappeared ; and the 
only advice which the Council when it met could tender to 
its Sovereign in his perplexity was, that he should forthwith 
dismiss it, and convene once more a Parliament.:j: • 

The separate authority of the clergy was the last relic 
of these medieval divisions. In the great ecclesiastical 

• Cunst. Hi~t. iii. 28. t See l\Ir. Spedding's note, Bacon's Works, vi. 247. 
t Guizot, Eng. Rev. 84. 
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changes which took place in the 'time of Henry the Eighth 
the,legislatiYe power of Convocati?n was finally subordinated 
to that of Parliament. An Act of that reign * in effect 
provides that no new canon shoul~ be made without the 
consent of the Crown, ~nd that the canons then existing, so 
far as they are not inconsistent with the law of the iand or the 
Royal Prerogative, shall continue' in force until revised by a 
9ommission appointed for the purpose. No such revision 
was made. The canon law therefore•as it then existed 
and subject to the pre;cribed" limitation,t has the force 
of an Act of Parliament and is withdrawn fro~ eccle
siastical control. Attempts were made under James the 
First to bind the laity by mere ecclesiastical legislat1on, 
and to attach temporal penalties and disqualifications to 
excomtnunication. These proceedings however were vehe
mently resented by the House of Commons, and were 
contemptuously disregarded by the courts. Thus thB 
legislative· power of Convocation scarcely equalled the 
ordinary power of a municipal corporation to make bye
laws limited to its own members exclusively and not incon- · 
sistent with the law of the land. But Convocation retained 
and exercised its original right of taxation. The supplies 
granted to the Crown by Parliament affected the laity alone: 
and. separate grants w~re made on behalf. of the clergy by 
Convocation. Yet even these grants were confirmed by Act 
of Parliament. The first instance of such a grant entered on 
the Rolls of Parliament and stated in a Statute appears 

. to have been the grant of a ~iennial Tenth in the 18th of 
Edward HI.t After the time of Henry VIII. such confirma
tion beca~e regular.§ The legislature seems to have been . . 

unwilling to admit that in matters of property Convocation 

* 25 H. VIII. c. 19. t See 1 Steph. Com. 64. 

t 1 Lonls' Repo1·t, 317. § Hallam, Canst. Hist. iii. 240. 
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had authority to bind even the clergy. At length in the 
year 1665 the clergy were expressly charged with a tax then 
granted to be levied not according to the old system of sub
sidies but by an assess~ent upon each county; and were 
discharged from the payment of the subsidies which Convo
catiop had previously voted. This alteration, which is said 
to have been the result of a private arrangement between 
Archbishop Sheldon and Lord Clarendon, was probably 
introduced from the practical difficulty of aseertaining the 
proportion which the grant • of th; clergy ought to bear to 
the whole in the new 'mode of assessment thus introduced. 
From that date this power of Convocation has never been 
exe~cised. Under our modern financial system the greater 
part of the public revenue is raised by indirect taxation, the 
incidence of which extends alike to clergy and to laity. No 
attempt therefore has been made by the clergy to revive 
their power of imposing an additional direct tax upon them
selves. Many High Churchmen have deplored this great 
blow to the independence of the Church. I am not bow

ever aware that the power of taxation has been absolutely 
taken away from Convocation. It was especially reserved 
in the Act of 1665 ; and I suppose t'litat Convocation, if it 
thought fit, might still grant a supply to Her Majesty, just 
as the members for Liverpool or Leeds might still claim 
their wages of two shillings a day for attendance in Parlia
ment. Both these rights still survive, at least nominally 
and in contemplation of law, but merely as the relics of a 
state of society far different from our own. 



CHAPTER XVI. 

• 
• 

THE HOUSE OF LORDS. 

§ 1. In every branch of human knowledge we meet '!ith 
phenomena for which we cannot· give any account. We 
must pe content merely to accept them as we find them, 
without further discussion. They form in relation to the . 
then existing state of knowledge the ultimate facts of the 
subject to which they belong. The chemist considers his 
analysis coniplete when it is expressed in _terms of the 
recognized substances. No physician can explain why one 
man is tall or is well tempered ; and why another man, 
though the child of the same parents and reared under the 

· same conditions as th~ former, is short or is morose. So it 
is in our historical inquiries. _We cannot tell why different 
nations appear with diffe~ent customs or with different types 
of .character, any more than we can explain why their 
complexions are fair or dark, or why they have chosen for 
the expression of a certain idea one particular ~oot m 
preference t.o all other vocal combinations. 

One of these ultimate historical facts is the difference m 
their primitive institutions between the nations of Western 
and of Eastern Europe. Among the former, aristocratical 
institutions are found distinctly dev~loped in the earliest 
dawn of history. Among the latter, the orig~n of the con·es
ponding institutions may be explained by known historical 
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cause:;, and may be referred to a precise date. Aristocracy is 
indigenous in the West ; in the East it has been acclimatized. 
When the Russians make their first appearance in history, 
they present no trace of" a native nobility. They appear to 
have lived in families or small communities under their 
Starostars or elders. It was not until in the ninth century 
Ruric with his V arangians established his power among 
the Slaavs that the Russian monarchy and the Russian 
nobility were f~unded. That Aristocracy, gradually 
shaped by successive monarchs after the Germanic model, 
never took kindly to the uncongenial soil. Notwithstanding 
the vast material power of the Russian nobles, their moral in-

• fiuence is slight. They have no strong clas:; sympathies. They 
exhibit no tendency towards .co-operation. The order exists 
merely as an agent of the Government and not as a•living 
portion of the community;* and it would, if such were the 
will of the Government, accept without difficulty the decree 
for its dissolution. 

Far otherwise is the state of the West of Europe. The 
history of these countries, except perhaps of Italy,t'knows 
nothing of a time in which there were not nobles as well as 
freemen and serfs.t Homer sings ofth~Zeus-nourished King;; 
of Hellas, whose power wa~ derived from and maintained by 
the Gods. Tacitus describes in colder but equally distinct 
terms the similar sentiments of the primitive Germans. Both 
the Teutonic and the Scandinavian legends are full of the 
glories of the sons of Woden and of Thor. The more 
minutely too the institutions of these countries are 
examined, the more strongly do they confirm the teachings 
of history. Such an aristocracy, spontaneous in its origin 

* Haxthausen, 1'he Russian Empire, ii. 206. 
t See Monnsen, Hist. of Rome, i. 77. 
t Kemble, Saxons in Eng. i. 123. 
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and sentimental in its basis, was in full force among our 
s~'{On ancestors. They drew a clear line of difference 
between the Eorl and the CeorJ, between the man of gentle 
birth and the simple but free-bot'n churl. Every Saxon 
freeman was an owner of land; but the allotment of the 
aristocrat was larger than that of h~s humble neighbour, and 
the burthens upon it were less severe. The nobles prepared 
the business for the public meetings of freemen, directed its 
proceedings, and carried into executiOI;t•its resolves. Like 
the Zeus-bor~ Kings , thitt hela counsel. with the Son of 
Atreus, the Eorls deliberated with Cerdic or with Ella ; and 
all the people, whether Achreans or Saxons, on hearing the 
result of these counsels shouted their approval. In t,1at 
strange tariff too in whicl':t men's lives and.Jimbs were so 
precise,y a.<>sessed, and which supplied the surest test of rank, 
a wrong done to a noble brought with it a far heavier fine 
than'a similar wrong done to a churl. ·A breach of the 

. noble's round, or tlle protection that he guaranteed, was 
visited with a severer penalty than a similar breach in the 
case of ordinary freemen. And althoug~ the freeman was 
an elector, the noble was exclusively eligiple for the offices of 
,priest or of Judge or Qf King.* 

§ 2. An aristocracydirectly derived from this primitive 
form has always existed, and will probably continue long 
to exist, in England. .The landed gentry are the legitimate 
descendants of the Eorl-cund men. Their distinctive legal 
rights have long since passed away. Our modern law, in 
theory, at least, is no. respecter of persons. It is with the 
one mouth that it addresses all men. It knows no difference 
between the transgression of th~ wealthiest cou.ntry mag
nate and that of the humblest peasant on his estate. Neither 

* Kemble, Saxons in Eng. i. 135. 
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the English law n?r the English language is acquainted 
with such terms as roturie1· and bou1·geois. But the 
privileges which the law withholds, the custom of the 
c0untry and the habits • of the people spontaneously offer. 
The influence of the large landed proprietors has been at all 
times very great. For many generations the county 
members, although considerably inferior in point of number . 
to the citizens and burgesses, completely predominated in 
the House of Commons.* Even still, notwithstanding the 
great changes which the in~ustria1 revolution of the last 
hundred years has wrought, the old county families retain 
their social position. There still may be found the untitled 
rep;esentati ves of ancient houses to whom far more con
sideration is given by their neighbours than to the most 
successful millionaire or even to any recent Peer. • But 
although the landed gentry form the central portion of a 
natural aristocracy, and are at the same time the connecting 
link between the class which is privileged by law and 
the main body of the nation, they are not those to whom 
the term aristocracy is in politi.cal writings usually applied. 
The British aristocracy is usually limited to the Peerage. 
That body alone possesses exclusive.privileges which are 
known to the law; and it therefore alone, to whatever 
limits for social purposes our aristocracy may extend, can 
find a place in the law of Political Conditions. 

§ 3. The House of Lords seems to be the result of two 
distinct principles. One of these is tenure ; the other is official 
position. The Peerage of the present day is the descendant 
of the old Great Council of the King. But the Councillors of 
the King included in early times his principal tenants in 
chief. Hence while the status of the Peerage is determined 

See Guizot, Rep. Gov. 423. 
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by its connection with the Crown, it still retains throughout 
all the changes of time many r~lics of tenure; and it still holds 
its place as the foremost part, though only a part of the • 
social aristocracy ; of the Eorl-cund' men who were of gentle 
birth and were the owners of land. 

I have already said that the Great Council which attended 
. the King, whether in Saxon or in Norman times, and by 
whatever title it was described, was composed of the prin
cipal landholders of the country. Aftm• the complete estab
lishment of the Feudal "system a distinction seems to have 
grown up in the modes of habitual communication between 
the Crown and these landholders now become its vassals. 
Those who held estat.eB above a certain size, or the gre~ter 
Barons as they were termed, corresponded· directly with the 
King. • Those whose holdings were less extenfjive, although 
they were still the King's Barons, corresponded with his 
officer the Sheriff. Attendance upon the King's Court was 
a duty which their tj3nure imposed upon all Barons ·alike ; 
but it is probable from the nature of the case that the 
smaller Barons gladly evaded an inconvenient and burden
some obligation. Their reluctance to attend.would naturally 
be greatest, and their.presence would be least required, when 
general questions of 'administration were under discussion, 
and when they had ·no direct -pecuniary concern in the sub-. 
jec£. The Great Council, so far as it was composed of 
vassals of the Crown, was thus gradually formed of the 
greater Barons alone. . Custom' and their superior wealth 
and social rank soon strengthened this exclusive right. The 
system of representation increased the difference between 
the two classes of Barons ; and the distinction between the 
Council who deliberated on all questions and were summoned 
in their own right, and the Knights who appeared as the 
agents of the counties and dealt with special interests only, 
was fully established. When so marked a dif:ltinction m 
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practice existed, theoretical equality could nut last. The 
tenants in capite were all Peers. Whatever may have been 
the size of their estates, they all held by the same tenure 
and were subject to si"milar obligations. But when the 
politi~ml distinction between the two classes of "1\'Iilitary 
tenants was establi(lhed, the title Peers was specialized. It 
was restricted to the members of the Council. They were 
emphatically "the Peers." Between themselves there was 
equality, but they <!laimed to possess a higher rank than 

• 0 

their fellow-vassals .. In the same manner too they mono-
polized the common title of Baron. The Bamnes Minores 
were usually described as Knights. The words Peers and 
Bar~ns describe the same class ·of persons from different 
points of view. The persons whom these terms denote were 

• 
in relation to the King his Barons or men. In relation to 
each other they were ~eers or fellow-tenants. The com
munity of tenure was the fact which in Feudal times estab
lished Peerage. The trial by Peers originally meant the trial 
according to customary and not Roman law by persons 
having the same status as the accused, attendant upon the 
same Court ~nd usually resident in the same locality. The 
name was sometimes used metaph<1rically to express a 
relation analogous to that arising from a common tenure, 
such as the relation of the various classes that together 
formed the Parliament, of the Crown. The "~Modus Tenendi 
Parliamentum" spea\ks * of all the Peers of the Realm, 
meaning by this expression the several Estates that met in 
Parliament. The sa e work subsequentlyt enumerates 
the various degrees Peerage in this sense, namely the 
higher and the lowe Clergy, the Earls and Barons, the 
Knights, thB Citizens nd Burgesses. At a later time the 
name acquired a sp cial and limited meaning, and was 

* P. 20. t P. 26. 
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restricted to a particular portion of the class which it 
" originally described. Thus the history of the words Peer 

and Ba1=on resembles that of .M~anus and of Nexum in 
Roman Law,* or the history of a ~ultitude of less re~ark
able words in our own and in every other language. Such 
words originally denote a·single homogen!3ous class. When 
the process of differentiation has set in, this class is divided 
into di13tinct parts. Each part requires and obtains a dis
tinctive appellation : and the original na~e ceases to describe • • 
the class which is no longer regarded under a common 
aspect, and is confined to some one of its newly established 
divisions. 

. . 
Such a process as that I have attempted to describe was 

necess~rily gradual. The distinction between the greater 
and the less Barons occurs in the preamble to the 
statute of Marlbridget and again a few years later 
almost in the same words in that of the statute 
of Gloucester.t In the l 1 th of Ed. II.§ writs were 
directed Majo?'ibus Baronibus. During this reign th~ first 
~ecorded instance ·Of the title, of Peers as applied in its 
modern sense to . the Earls and, Barons occur.s in the year ' 
1321 on the trial of the De Spe~cers.11 In the beginning of 
the following reign we read that ·~he Lords in Parliament, 
when Sir Simon De Bereford was accused before them, pro
tested that he was not their Peer, a~d that they were not 
bound to try him. Yet this claim of Peerage might appa
rently be waived, for we find that L rd Berkeley who was 
undoubtedly a Peer put himself, wh n accused of charges 
similar to those made against De B eford, upon a jury of 
twelve Knights of the county of Glou ester. This "remark- · 
able anomaly," as Mr. Hallam"J cal s it, ceases to appear 

* See ll'faine's Ancient La.w, 316. 

t 6 Ed. I. 
iilb. 281. 

52 H. III. 

1 L01·ds' Rep01·t, 277. 

'f Middle Ages, iii. 122. 
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such, when we observe that the status of a Peer of the 
Realm was at the time hardly settled; an~ that the jury 
consisted of those who were the Peers of the accused in the 
old sense of the term ?, Ses pen de la tenu1·e meisme." If 
the jury had been not Knights but burgesses, the anomaly 
would indeed have been remarkable. At length in the year 
1341 an Act'~ was passed which fully confirmed and recog
nized the privileges of Peerage. It provides in effect that 
no Peer shall be colflpelled to answer or be judged except by 

• • 
his Peers, and that .if any Peer choose to accept a different 
mode of trial the privileges of Peerage shall not be thereby 
pr~udiced. This statute thus creates in favour of the old 
.Majores Ba1·ones a distinct personal privilege. The privi
lege so enacted is personal and not merely official ; it con
tinues when there is no Parliament, as well when one is in 
session ; it extends to the wife and to the widow of a PBer ; 
and it is lost to the widow when her relation to the deceased 
Peer is lost by a second marriage.t This Act doubtless 
merely confirmed and perhaps enlarged what had previously 
been the practice. Shortly after the Statute of which this 
Act formed one of the chapters was passed, a writ directed 
to the Sheriffs was issued by the King iii Council in which he 
declared that he had neYer really given to the Statute his 
assent, buthadacted with a politic dissimulation for the purpose 
of avoiding the inconveniences that m1ght have attended his 
refusal, and that the statute therefore must be taken to be 
in valid and of no effect : " Willing however that the articles 
contained therein, which by other statutes of him or his 
progenitors Kings of England had been before approved, 
accordif!g to the form of such statutes should be in all things 
observed." This singular proclamation was confirmed by the 
following Parliament, so that it would at first seem that the 

'-' 15 Ed. III. c. 2. t 1 Lords' Report, 315. 

2 E 2 
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Act to which I have referred is not in force. The statute is 
'contained with the writ in the authorized collection of .. 
statutes and in all the printed cqllections ; and its provisions 
have been in practice considered as law. It is probable 
therefore that the suggestion of the Lords' Committee* is 
correct, and that this Act must be deemed to be within the 
exception expressed in the writ. 

Two other events of nea.rly the same period mark the 
altered character of the House of Lords. In the ancient 
writ of summons the obligat6ry.part ran. in the words in fide 
et homagio quibus nobis tenemini. These words imply 
that tenure was the basis of the Lord's attendance in Par
liament, or at least that those who were summoned had d~ne 
homa~e to the King and consequently lj_eld of him. In the 
45 Ed. III. this form after some fluctuations was finally 
changed ; t and the form now in use in which the charge 
i~ in fide et ligeantia, upon allegiance and not upon 
homage, was adopted. Thus the Feudal Assembly based 
upon tenure was abandoned, and a council claiming the same 
_style. and the same powers, but no longer exclusively limited 
to t~e ·great tenap.ts of the Crown was recognized by law. 
The other event to which I have referred belongs to the 
following reign, although the tendency which it marks was 
probably felt in the time of Edward III. At the commence
ment of representation it seems to have been ?-nderstood 
that the Lords of Parliament answered for their tenantst 
and consented for them to grants. Thus in the 14th of 
Ed. III.§ the Prelates Earls and Barons for themselves and 
for all their tenants, and the Knights of counties for themselves 
and the Commons of the Land, granted to the King the ninth 
sheaf the ninth fleece and the ninth lamb of all their sheaves 

• 1 Lords' :Report, 316. 

t 1 Lords'• Report, 365. 

t Hallam>, Middle Ages, iii. 123, note. 

§ lb. 311. 
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fleeces and lambs for two years; and the citizens and bur
gesses made a different grant. So complete was this repre
sentation or rather this authority of the Lord that grants of 
aids from their tenants were made to the King by separate 
Lords.* The Knights of the Shires represented only the 
inferior tenants in chief, and not those persons who were 
personally summoned to Parliament or the tenants of such 
persons. The tenants therefore of Lords Spiritual or Temporal 
were exempt from c~ntribution to the wages of Knights of the 
Shire. But as the distincti~n between the hereditary and 
the represen~ative parts of Parliament grew more marked, 
the distinction between the two classes offreeholdersrapidly 
faded. The Knights elected at the County Court were soon 
regarded as representing all the men of the county ; and the 
exemption of the lords' tenants from the burthen •of the 
wages of the Knights became a mere privilege founded upon 
a usage the original reason of which had ceased to exist. 
There was therefore no disposition to extend this privilege. 
The freeholders were naturally jealous of any reduction of the 
area of taxation. Every new acquisition of property by a 
Lord of Parliament withdrew some contributories, and so 
increased the burthen upon the rest of the community. It 
was accordingly enacted t that the levying of the expenses 
of the Knights coming to the Parliaments for the Commons of 
the counties be made as had been used before that time : and 
that if any Lord or other man spiritual or temporal had pur.., 
chased any lands or tenements or other possessions whiph 
used to be contributory to such expenses before the time of 
the said purchase, the said lands tenem~nts and possessions, 
and the tenants of the same, should he. contributory to the 

• See 1 Pm·l. Writs, 11, where the Archbishop gnmts a thirtieth of his 
tenants, 

t 12 Rich. II. c. 12. 
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' 
said expenses as they were wont to do before the purchase. 
This statute therefore marks a great change in the supposed 
character of the Lords Spiritual and Temporal. They, must 
have been at that time considered ::1.'3 no longer the represen
tatives of their own tenants, but as a separate and distinct 
branch of the legislature having the peculiar character which 
they ·now sustain.* 

§ 4. The derivation of the Peerage from the Council of 
th.e King has led to sever~l imp~rtant cqnsequences. It has 
determined both the mode in which Peerage~ are granted, 
and the functions which Peers exercise. Peers of the Realm 

' • enjoy rights and exercise functions in five distinct cha-
racters.t They possess individually titles of .honour which . . 
give ~hem rank and precedence. They are individually 
hereditary counsellors of the Crown. They are collec
tively (together with the Lords Spiritual) when not 
asse:nbled in Parliament the permanent council of the 
Crown. They are collectively (together with the Lords 
Spiritual) when a.<;sembled in Parliament the highest court 
of judicature. Lastly, they are conjointly with the Lords 
Spiritual and the Cemmons in Parliament assembled,. the 
legislative assembly of the kingdom,. by whose advice con
sent and authority with the sanction of the Crown all laws 
are made. With the exception of the first, all these charac
ters b~long to the Royal Council. Even the perf!onal rank 
and precedence might be supposed to be an incident of these 
relations to Royalty. But 'in all their other capacities the 
marks of the·Curia Regis are plain. That body prior to its 
evolution dealt with all kinds of q~estions, legislative 
judicialand executive. In course of time separate but kindred 
organs arose for the discharge of these several .functions. 

* 1 Loi·d8' Report, 365. t lb.l4. 
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Still traces, although gradually becoming indistinct, of the old 
homogeneous form remain. The Lords are now a portion of 
the Common Council for legislation. They form the ultimate 
Court of Appeal. In aiThirs of State they may advise Her 
Majesty in the absence of Parliament ; and each Peer may . 
separately tender his advice. ·Under our modern system of 
frequent Parliaments and of Parliamentary Government the 
two latter functions of the Peers may be said to have become 

I 

obsolete. Their fWJCtion of judicature is now performed by 
the Law Lords exclu_sively. 'rhe trtte function of the modern 
House of Lords is that of a Legislative Chamber. But the 
sole duty of a Peer, in whatever capacity he acts, is to advise 
the'" Crown. It is for this purpose and for none other that 
his order forms a distinct portion of the commonwealth . 

• 

§ .5. The prerogative of creating Peers seems to follow 
from this consultative character. of the Peerage. The King 
il:l entitled to the counsel and assistance of every subject whose 
services he may require. So far has this principle been 

· carried that it is doubtful whether the offer of a Peerage 
may be refused. The law indeed pointed out to the Crown 
its principal tenants as its constant. and as it were its 
natural advisers. But it at the same time left unrestrained 
the Royal discretion to obtain additional advice from any 
person who may seem capable <;>f giving it. Accordingly at 
a very early period, probably as early as Henry the Third,* 
three principles were established. The first was that no 
Peer could attend Parliament without a formal writ of sum
mons. The second was that the King could npt refuse such 
writ to any grea~er Baron or other Lord of Parliament. 
The third was that the King might summon to Par
liament any person not being a gTeater Baron. Subse-

·--------------------------------------------
• See 12 Reports, 70 ; 1 Lords' Report, 483. 



424 THE HOUSE OF LORDS. 

q uently it was held that a~y person so summoned upon 
taking his seat acquired for himself and his lineal descend
ants the same rights as a greater Baron. There were thus 
in our earlier Constitution two morks of creating Peers, one 
by tenure, the other by writ. It followed from the nature 
of Peerage by tenure that the· dignity ran with the land ; 
and that, if the land were by any mea;ns arlienated, the title 
passed from the original possessor to the purchaser. I' have 
said that, in times when land was hardly if at all re
garded as an article of cofnmerc~, transfers of paronies were . . 
rare. But we find several cases in which the principle that 
the title went with the estate was recognized. In .the reign 
of Henry the Sixth the House of Lords admitted the cltim 
to the Earldom of Arundel as annexed to the castle honour 

I 

and lordship of Arundel. In the same reign we find* 
the barony of Kingston Lisle bringing with it as of course 
a writ of summons. At length in 1669 a claim to the 
title of Eitzwalter was argued before the King in Council. 
Seve;ral eminent judges attended, and the nature of a barony 
by tenure was fully discussed. It was resolved that this 
form of Peerage "had been d~scontinued for many ages and 
was not in being and. so was not fit to be received or to 
admit any·pretence ofright to succession thereto." This deci
sion, although not proceeding from the House of Lords, has 
been regarded as final,t and subsequent attempts to revive 
the ancient doctrine have been defeated. The case indeed 
is very similar to the recent decision against Life Peerages. 
In early times the writ of summons to Parliament may have 
been founded on tenure, and the Crown may have exercised 
the power of creating Peerages for life. In both cases how
ever a contrary practice bad prevailed for centuries ; and a 
froward retention of customR in an altered state of society 

• II Cruise, On Dignities, 42. t See Hallam, Middle Ages, iii. 239. 
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would, a8 Lord Bacon observes, have c;aused as much dis
turbance as a positive innovation. Neither Barony by 
tenure therefore nor Barony for life can be regarded as living 
parts of our existing ccrnstitution.* 

I have said that the writ of summons was 
essential to attendance m Parliament. This rule 
seems to have arisen from the power of the Crown 
to convene a Parliament when and where it thought 
fit. In such circamstances due noti<l'e to those concerned 
was absolutely ne~essary. •But the objects of the meeting 
rendered the indiscriminate issue of writs not less indispen
sable. Since in early times these assemblies were usually 
• held for the purpose of obtaining aids, the Barons were 

disposed to insist upon their right to· be present and to 
consent to the charge laid upon them. Accordi~gly we 
find the peremptory provision for summons in John's 
Charter. Again in the reign of Henry the Third, the Lords 
refused to transact any business, because some members of 
their body had not been summoned and were not present . 
.From the 49th of Henry III. to the last year of Charles I., 
Prynnet could find no unexplajned precedent of the omjs
sion of writs of sumrr.ons to any of tbe ancient nobility. In 
the reign of the latter king a remarkable case in point 
occurred. The King, dreading the disclosures which the 
Earl of Bristol was likely to make concerning the affair of 
the Spanish marriage, omitted to send that nobleman his 
writ of sumrnons.t The House of Lords upon the petition 
of the Earl presented an address to the King praying for the 
issue of the writ. The King sent the writ ; but accom
panied it with a letter in which he declared that the former 

• Hallam, Middle Ages, iii. 239. 

t Quoted by Parry, Parliaments, Introduction, xxi. 
t lb. 306. 
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restrictions were to be continued, and positively forbade the 
Earl's personal attendance. The Earl laid the letter before 
the House of Lords ; but the King anticipated further pro~ 
ceedings in his behalf by causing :hticles of .charge to .be 
exhibited against him. But there is no doubt that the 
King's constitutional will as expressed in the writ ought to 
outweigh His Majesty's private command,* and that the 
Earl might have taken his seat without ·paying any regard 
to the irregular prohibition conveyed thr<1ugh the Secretary 
of State. . • • • 

The King is entitled to seek the advice of any of his · 
subjects whom he thinks fit t? consult. Accordingly 
from a very early period other persons besides the 
Barones Majores were invited to share in the deliberations 
of Parliani,ent. Of these some, as· we, have already seen, 
were · summoned as assistants. But in addition to 
these persons whose duty was merely to attend upon the 
House and give any information that might be required, 
other persons were summ,on~d who had a decisive and not 
merely a deliberative voice.t There is however no reason to 
suppose that these councillors were at first other than occa
sional. The terms <rl' the writ, so far from conveying 
any inheritable dignity, do not even imply that the 
services of the person to whom it is addr~ssed will be 
required on any subsequent occasion. The practice of early 
times does not suggest any different inference. Prior to the 
accession of Henry the Seventh,+ it appears that ninety
eight laymen were on one occasion only summoned to 
Parliament, and that fifty others were summoned twice three 
or four times. But although the effect of a writ of summons 
subsequently received a very different construction, the 

* Hallam, Canst. Hist. i. 379, 

t Hallam, lliiddlc Ages, iii. 12. t lb. 125. 
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power of the Crown to issue such writs has always been 
acknowledged. Thus a personal nobility, deriving their 
dignity from their function, grew up by the side of the old 
territorial grandees. Por the completion of the title to 
a dignity under a writ of summons it is essential that the 
person summoned should have actually sat by virtue of that 
summons in Parliament. If he failed to do so, his right 
was merely inchoate, and was incapable of devolution. 

In the reign <Of Richard the Second we meet with the 
first instance of another mode of <!reating Peers, which has at 

• 
length superseded the earlier methods. This method, which 
is the one now ordinarily used, is a grant by Letters Patent. 
It is probabie that doubts had arisen respecting the hereditary 
character of the dignity by writ; and that it was thought 
expedient to remove these doubts by express words· in the 
instrument by which the dignity was created. Besides, 
when the order of the Peerage was established, admission to 
it, partaking as it did of the nature hoth of. real property 
and of an office, must have appeared to be a fit subject for 
a Royal grant. Whate'ver may have been the motives 
that led to its introduction, it does not seem at first to have 
been regarded with much favour.* It is doubtful whether 
Richard's grant had any effect. It was made at a time when 
his conduct was producing violent opposition ; and the 
grantee (Lord Beauchamp) was in the following year 
impeached not by his title. of honour, but in his name (Sir 
John Holt) as a commoner. No further attempt of the kind 
is recorded for nearly half a century. But in the latter part 
of the reign of Henry the Sixth and in the following reign 
several cases of this description are found.t 

A Peerage created by Letters Patent has two peculiarities. 
No formal act of taking the seat in Parliament was required ; 

• Hallam, Jliddle Ages, iii. 130. t Nicholas, Ilist. Peerage, 43. 
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and so, if the n~w Peer tlied before he could take his seat, his 
Peerage, contrary to the rule in the case of the Peerage by 
writ1 descended to his heir. On the other hand, as. I have 
already observed, it was necessary ~at the patent should 
contain proper words of limitation. This method has long 
since become the most usual, because, as Lord Coke observes, 
it is the surest, mode of conferring tne ~ignity of a Peer. The 
method by writ however is still in use when the eldest son 
of a Peer is called during his father's life-time to the House of 
Lords in the, name of his father's barony .• 

§ 6. The Peerage long continued to exhibit indications 
- . 

of its territorial origin. Even at the present day we may 
notice in this part, as in so many other parts, of our Consti-

• 
tution the traces of antiquity. It was long a doubtful 
question whether the possession of the estate of a Peer did 
not bring with it the dignity of a Peer. Every new-created 
Peer must take his title from some place; and when Selden* 
wrote, the denominating territory ":as always some lordship 
or manor. But by far the most important mark of this· 
influence is found in the hereditary character of the Peerage. 
This characteristic feaklre of our modern Peerage is not the 
creature of any positive law, but arose spontaneously from 
the nature of the case. The members of the Royal Council_ 
were the great landholders of the country. Their extensive 
estates were handed down from father to son undiminished 
and uninterrupted. This unbroken succession was due not 
merely to that pride of family that even stilL animates the 
English gentry, and induces them to regard alienation of _ 
their ancestral land with very different feelings from those 
with which they regaed their personalty. But if an estate 
escaped forfeiture, it was not easy for it while any heirs 

• Titles of Honom·, 282. 
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remained to pass out of the family. Until the time of 
Henry the Eighth there was no means for devising real 
estate. Considerations both of public policy and of technical 
law were opposed to such a power.* Public men dreaded 
the undue influence of the Church over a dying landholder, 
and the ever increasing extent of lands held in Mortmain. 
Lawyers would not hear of the transfer of seisin without 
actual livery, and livery a dead man could not give. Besides 
there was no Cll:>urt which could take cognizance of 
devises. The Tewporal Clourts • could not deal with a 
will, and the Ecclesiastical Courts could not deal with a 
freehold. The alienation during his life-time of a vassal's 
• estate with the consent of his Lord was indeed permitted 

by law: and the Lord's consent could generally be o~tained 
for a consideration. But to this proceeding there was a 
more formidable objection. There was no one to buy. There 
were no large capitalists who could purchase the whole 
estate of a greater Baron. Parcels of baronies may have 
changed hands; but the caput baroniw,t the principal 
manor house, seems to have usually remained in the original 
family. Thus the estates of the greater Barons, as they 
were neither alienated during the lif~ of the owner, and as 
their regular devolution could not be altewl, passed from 
heir to heir. Each heir on succeeding· to the estate had 
the same right to a place in the Great Council of the King 
as his ancestors enjoyed. This right was usually recognized. 
The Crown needed the services of the son as it had needed 
the services of the father. Thus the idea of hereditary 
descent_ became gradually associated with the status of a 
Peer. 

So strong was this association that it extended to the 
new kind of nobility which arose not from the possession of 

• See 1 Spence, Eq. Jur. 136. t Hallam, ]fiddle Agu, iii. 240. 
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land but .from a personal participation in the Royal counsels. 
Some emine11-t persons who seem not to have held land 
baronies, such as the family of Scrope in the time of Edward 
the Third,* were constantly rmmmoned from father to son, 
and thus became Lords of Parliament by ~sort of prescriptive 
right. A precedent was thus set which might be enlarged 
into extending the same privileges to the descendants of all 
who had once been summoned. It was at length held, at 
what time it is difficult to s~y but certaitlly in the time of 
Lord Coke,t that a writ of sum~ons to farliament and the 
sitting in Parliament in obedience thereto created without 
any words of limitation an estate of inheritance in the 

. . 
dignity. But although this was the prevailing opinion and 
several,. cases were decided in which it seemed to be recog
nised, it was not finally established until the reign of Cha.rles 
the Second. In the year 1673, in the case of the Barony of 
Clifton,t a decision of the House of Lords, after the opinions 
of the Judges had been taken, solemnly established the 
descendible nature of a dignity created by·writ. 

I have already observed that Letters Patent which 
grant a dignity .must contain words of limitation. It is 
now settled that in tl~ case of a Lord of Parliament the 
estate thus limited must be one of inheritance. In the case 
of Lord Wensleydale in 1856 the grant in the patent was 
for the ter:g1 of his life.§ But the House of Lords after full 
discussion resolved in effect that such a limitation was 
inc9nsistent with the fundamental character of the Peerage, 
and was insufficient to create the status of a Lord of 
Parliament. 

§ 7. Although the King has thus the power of sum
moning at any time an unlimited number' o'f persons to his 

* Ib. 127. t Co. Lit. 16 b; Cruise, On Dignities, 100. 
t Nicolas, Hist. Peerage, 29. § May, Oonst. Hist. i. 248. 
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High Court of Parliament, the hereditary character of. the 
Peerage operates as a material check upon the needless 
exercise of this great Prerogative. Some writers think that 
it was to restrict the l:Jower of the Crown by summoning 
~ccasional Peers, while the hereditary character of the writ 
was still unsettled, that the system of creation by patent 
was introduced. It is certain that this limitation of the 
prerogative was the chief motive for the recent decision of 
the House of Lorda against Life Peerages, although for such 
Peerages in strict law there was pr~bably sufficient authority . 

• 
With hereditary descent as an incident of the Peerage, the 
King feels that while his acts are in his own power their con
sequences are not. He may create a new Peer ; but that 
creation, when once it is made, extends to the most distant 

• 
posterity of the grantee. No King could wish to make 
cheap those honours which are the ornament of his Court, 
and are prized in proportion to their rarity. But the 
creation of a Peerage by no means ensures to the Crown the 
permanent services of an additional supporter. It does not 
always follow that the new Peer himself will on all 
subjects continue friendly ; and there is no security 
whatever for the adhesion of his lilOn or his grandson. 
The Crown therefore, although it theoretically possesses 
the dangerous power of selecting those advisers whose coun
sels are agreeable, finds it for its advantage to use this power 
very sparingly. The reception of the free opinion of the 
House of Lords, however unpalatable it may be, is obviously 
preferable to the destruction of the Order. 

There are other forms which show this constitutional 
jealousy of the Crown and by which further provision 
is made for the independence of the House of Lords. Not 
only does a Peerage immediately become descendible to the 
heirs of the grantee ; but the grant cannot be revoked, nor 
can its effect be in any way diminished ; nor can it even be 
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surrendered to the Crown ; nor does it admit of alienation. 
The latter restriction indeed must have been originally 
intended ·to secure the Crown rather than to restrict it, 
although even in this vie~ its importance is considerable: 
Its necessity arose from the conflict between the two funda
mental principles of the Peerage. If a Dignity were merely 
an incident of tenure, it must have been transferable with 
the estate to which it was annexed. If it were an office, 
the same considerations of public policy-which prohibit the 
traffic in ordinary offices, would ·apply with still greater force 
to a seat in the highest Council in the Realm. In early 
times accordingly many instances occur of the alienation of 

• 
Dignities with the consent of the Crown. But as the 
numb~r of Peerages by writ and patent increased, the incon
veniences of this practice became conspicuous. At length 
in 1646, in the case of the Barony of Grey of Ruthyn,* the 
House of Lords unanimously resolved that no person that 
hath any honour in him or as Peer of the Realm may alien 
or transfer the honour to any other ·person. · It is now well 
understood that Dignities are absolutely inalienable. The 
same case of Grey of Ruthyn, and another case in the 

I 

following reign, have- settled that a Peerage cannot, even 
with the consent of its possessor, be surrendered to the 
Crown. The reason doubtless is both to render the check 
to which I have already referred more stl·ingent upon the 
Crown, and to prevent the Crown from indirectly 
getting rid.of the older and consequently more independent 
members of the.House. 

It needs hardly be added. that the grant of a Dignity, if 
even its voluntary surrender may not be accepted, cannot 
be revoked ; nor can any grant inconsistent with the former 
grant be made to any other person. Attempts have some-

• Nicolas, Hist. Peer.age, 44. 
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times been made* to give by letters patent to a new 
Dignity a precedence beyond that which would arise from 
the date of the letters. Such precedence is now held to be 
illegal. It is the undOubted prerogative of the Crown to 
create any Peerage of any rank, or to raise any Peer 
to any higher degree of the Peerage to which it 
thinks proper ; but it has not the power to give a 
precedence above any Peer previously created of the same 
degree. • 

1 have already said that •the C!rown cannot in ordinary 
• 

circumstances refuse to any Peer his writ of summons. It 
-ha~ however been held t that, if a Peer want possessions to 

maintain his estate, he cannot press the King in justice to 
grant him a writ to call him to the Parliament. But apart 
from such an accidental and partial suspension of his rights, 
a Peer who has not been attainted cannot lose his Peerage 
in any other manner than by an Act of Parliament.t One 
case only, that o~ Nevill Duke of Bedford in the reign of 
Edward the Fourth, is recorded in which a Peer was 
degraded by Parliament. The reason assigned for this 
measure was the Duke'::; want of means to support his 
Dignity, and the many inconvenienees to which such a 
position gave rise. But this, as Blackstone§ observes, is 
" a singular instance which serves at the same time by 
having happened to show the power of Parliament, and by 
having h11ppened but once to show how tender the Parlia
ment hath been in exerting so high a power." 

At the present time therefore, as it has been for many 
generations, the Peerage is nominated by the Crown Without 
any retStriction as to number or time or rank or person. But 
the conditions under which such nomination may be made are 

" Nicolas, 45. t 12 Reports, 107. 

t Cruise, On Dignities, 112, § 3 Steph. Oom. 1L 
2 F 
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precise. The grant must be for an estate of inheritance, and 
cannot be revoked, or abridged, or surrendered, or transferred. 
Thus the independence of the Peers i.s secured by the same 
means as the independence of the judges, but in a still 
highe1; degree. The Crown has no power to silence a 
refractory Peer. It cannot in any way affect the honours 
that he already possesses. In the great majority of cases 
there is not even the obligation which arises from the sense 
that the title was confeNed by the Ki~g whose wishes are. 
in question. Compamtively few of t~e Peers can derive 
their Peerages from the gift to themselves of the reigning 
Sovereign. Thus although the grantee may be him~el:fC:: 
the servant of the Crown, . he becomes both personally 
indep~ndent of the Royal control ; and at the same 
time "the ,root of that hereditary principle which, unin
fluenced either by the Crown or the people, was destined to 
support the rights of both, and form a barrier to withstand 
the encroachments-of either."* 

~ 8. The conjoint operation of both these principles, 
Barony by tenure and Barony regarded as a.n office, seem to 
have produced, or ra"'her;, to have assisted in producing, the 
most characteri}Jtic feature of the British Peerage. Its 
privileges are strictly personal to its possessor. While in 
other countries every member of a noble family is ennobled, 
none but the head of the family for the time being enjoys 
with us any legal recognition. A barren precedency is nU that 
the heir. apparent of the most ancient Earldo;m or the wealthiest 
Dukedom can claim. Until his ancestor's death he remains, . ' 

and the younger members of his family always will remain, 
in the rank of Commoners. I"m:ay notice some early exam
ples of this rule, although it must ha~e previously been well 

* See Nicolas, Hist. Peerage, 42. 
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understood. In the reign of Henry the Eighth the Earl of 
Surrey,. eldest son of the Duke of Norfolk, was attainted 
of Treason by a Common Jury, and not by Peers or Barons, 
because "he was in law as one of the meaner or less nobility."* 
In the following reign it was resolved by the House of Commons 
after a debate that " Sir Francis Russell, being by the death 
of his elder brother heir apparent to the Lord Russell,t shall 
still abide in the House as he was before." Some twenty
five years afterwar<!s the Commons' journals record that the 
Lord Russell, son a.nd heir to the" Earl of Bedford, burgess 
for Bridport,! is ordered to continue a member of that House, 
nDtw ithstanding the newly-acquired Earldom of his father . • The ground on which this doctrine rested may readily be 
conjectured. The Baron held undivided authority ov~r the 
lands to which the barony was attached. He and he alone 
during his life had any control over these estates. In like 
manner he and he alone could exercise his office in the 
King's Council. An office implies personal aptitude ; and 
neither its duties nor its privileges could be extended to a 
crowd of sons or of more remote descendants. This 
hereditary office was therefore regarded as being in the 
nature of real estate. It went, as the family es~ate went, 
to· the eldest son ; and the younger children were entirely 
excluded. Nor could the eldest son during his father's life 
claim to share in the pri-v;ileges of his father's dignity, any 
more than he could then claim to share in the administra
tion and the enjoyment of his father's estate. These 
influences however cannot have been the causes of that 
i.,;ono·rni.n for which England has been so often and sojustly 
praised. They were coincident with the tendencies which 
produced that state, and must have strengthened their 

* Selden, Titles of Honow·, 285. t Parry, Parliaments, 208. 

t lb. 223. 
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operation. · But their actual effect was rather to prevent 
the growth of _new inequalities than to conect the old. 
From the time of Henry the Third,* if not from an earlier 
date, the legal equality of all freem·en was in all essential 
points complete. The old Saxon distinctions had died out. 
The weregild no longer marked and perpetuated the division 
of classes. All offences had become violations of the King's 
peace. The nobility and the middle classes followed the same 
business, embraced the same profession~ and even inter
married with each other.t. In s~ch cirCUplStances there was 
no longer any room for the difference between the Eorl 
and the Ceorl. But there might have arisen a body witb 

• 
new and more formidable privileges. The great Nobles who 
formed. the Council of the King might h_ave claimed much 
larger immunities, and might ha,ve given a much wider 
extension to the privileges of their Order. That they did 
not do either of these things is owing partly to the general 
feeling ·of justice which seems to belong to the national 
character, and partly to those peculiar influences that I · 
have attempted to indicate. Yet there seems to ha,ve been 
even at an early period a tendency in the English towards 
the limita~ion of nobflity to its actual possessor. Among 
the A.nglo-Saxonst the Athelings included only the sons of 
a King, or in default of sons the relations next entitled to 
the succession. With them, as with our own nobility, the 
third generation ceased to show by any external signs its 
noble descent . 

• · * See Hallam, Middle Ages, ii. 343. 
t ~ee De Tocqueville, France bejo1·e the Revolution, 151. 
t Lappenberg, Anglo-Saxons, ii. 308. 



CHAPTER XVII . 

• 
POLITICAL OOPRESiENTATION. -§ 1. One of the principal difficulties in historical study 

i~the necessity of dealing with social and political questions 
that arise out of circumstances essentially different from 
those with which we are familiar. We have not o11ly the 
painful effort of endeavouring, often with very imperfect 
materials, to shadow to ourselves some form of the society 
whose history we are studying, but also the still more 
arduous task of guarding against the extension of our own 
modes of thought and our own associations to remote times 
and unlike institutions. Not the least important exampltp 
of this historical difficulty is found in the different objects 
to which in ancient and in modern times the sentiment of 
patriotism has been attached. We of the nineteenth century 
are familiar with large political aggregations, with extensive 
territories and millions of men forming an organized polity, 
with each distinct centre of population having its own life 
and yet contributing to compose the national life, and with 
numerous and efficient securities for good government and 
for the proper control within its due limits of the Executive. 
It requires therefore a strong mental effort both to free our
selves from the misleading analogies of our own day, and to 
transport ourselves to a time when each borough or town
ship was an independent sovereign state. Yet such was the 
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general habit and feeling of the ancient world. In every 
part of Southern Europe, in Italy in Sicily in Spain in Gaul 
and above all in Greece, the self-governing town was the 
true political unit. In" the writings.of all the great thinkers 
of antiquity, the idea of the autonomous city is accepted as 
the. indispensable basis of political speculation.* In their 
mind and in their language the 9ity and the State were one 
and. the same. The city must indeed be of a certain size. 
A mere village was unable to supply tho~e arrangements for 

• ·the proper conduct of public bwiness which the higher class 
of minds in those times regarded as' essential. No organiza
tion iess than the city could satisfy the wants of an intEC::::: 
gent freeman. But no o~her organization could include tfle 
city. The city was itself a perfect and self-sufficing whole, 
and ditl not admit of incorporation into any higher political 
unit f. 

In those small States where the feelings for the cor
poration and for the country were so st]:angely blended, the 
sentiment of loyalty or 'rather of devotion to the city was 
developed in a very high degree. The State was . not 
r.egarded as composed of the sum ,of its members and 
existing for them. • It was held to have a separate 
and a higher existence. Aristotle observest t~at the 

· city precedes tl1e individual as the whole precedes the 
part. All the rights that any Athenian ·or Roman enjoyed 
were hi~, not from any personal claim, but because he was a 
citizen of Athens or of Rome. It was therefore at once the 
highest pr!vilege and the most urgent duty of each citizen 
to serve the State in his own person whether at home or in 
the field. He was bound to accept any ·office that the State 
might place in his hands. He was bound to assist his 
fellow-citizens in enacting the laws by which the city 

* Uxote, Hist. of GT~ece, ii. 302; lb. 348. · t Politics, B. f. c. 2. 



POLITICAL REPRESENTATION. 439 

should be governed, and in selecting the officers by whom 
her peace should be preserved and her honour defended. 
Thus grew up the feeling that political rights must be 
exercised in person, and in the General Assembly of the 
Citizens. ~ o delegation was admissible ; and in no other 
place and under no other conditions than in the Ecclesia or 
the Comitia duly convened in the customary meeting-place 
of the city could these duties be performed. If a citizen 
left his native city, he ceased to retain his full civic rights . 

• The Hellenic emigrant lost all ~gal connection with the 
parent State ; . and became an additional unit in the Hellenic 
aggregate, connected only by a stronger moral tie 
Wli.t~ State than with other kindred cities. The 
Rom~Jlonist was sent forth on a special service, 
and so retained his old allegiance. But he too l~t the 
rights he could no longer exercise;* the new community was 
not part of Rome, because it was the son and subject of Rome. 
In certain circumstances the colonist was permitted to 
return, and then he resumed his former position. t So too 
if a Roman citizen were taken in ,war, his status was sus
pended ; but if he escaped <;>r were released and returned, 
the suspension was removed, and he resumed, though not 
always as of course, his former rights.· 

Perhaps the most decisi 'Te proof that we possess of thi-3 
cardinal doctrine of antiquity, namely that a free Constitution 
is inseparable from the appearance of the sovereign people in 
person in their collective assemblies, is found in the relation of 
the Italian States with each other and with Rome. When in 
the course of the Social war the Italian States had resolved 
to destroy Rome or at all events to secede from it, and to 
found a new State, they could devise no other polity than 

• Arnold's Hist. of Rome, iii. 19. 

t See Smith's Dictionary of Antiquities, Title Postliminium. 
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that which 'bad been traditionary among them from time 
immemorial. When they might have established the Con
stitution of a State, they merely founded the organization 
of a town. The U rbs Italia was. to supersede the U rbs 
Roma. "It is significant;" says Dr. Mommsen,* "that in 
this case when th!'l sudden amalgamation of a number of 
isolated cantons into a new political unity might have so 
naturally suggested the idea of a representative Constitution 
in its modern sense, no trace of any such idea occurs : in 
fact the very opposite co~rse "'as followed, and the com
munal organization was simply reproduced i!J- a far more 

· absurd manner than before." t3ubsequently when Rome 
had triumphed, but had yielded after the wir all ~t~
cal privileges t?at before the war she had refuse~own 
condition was such as both to suggest and urgently to 
require some form of representation for her mor~ remote · 
citizens. The burghers now no longer liYed in the city or 
in its immediate vicinity. The people of Quirin us, if it did 
not yet include all the inhabitants of the Peninsula, com
prised all the dwellers between the Rubicon and the Sicilian 
Straits. It was absurd to suppose that this population could 
habitually meet for the transaction of business in the Roman 
Forum. Yet the votes of the Italian freeholders might on 
many an occasion have .counteracted the venal voices of the 
"Turba Remi." To none however of the statesmen of the 
day, neither to the philosophic Cicero nor to the great and 

)iberal Julius, nor to his nephew skilful .though he was in. 
public organization, did the simple expedient of representa
tion present itself. Augustus alone seems to have made 
some partial attempt to establish local polling places, t where 
the votes might be taken and transmitted to Rome. Even 
this project seems to have been either unsuccessful, or to 

ll Hist of Row, iii. 239. t Merivale_, Hist. of the Romans, iii. 499. 
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have become as the Imperial Government grew stronger 
unnecessary. When the Empire was hastening to its fall, 
the Emperors attempted to check the speed of its dissolution 
by a sort of ConfederatJ.on of the Provinces. A rescript was 
i;;sued by Honorius and V alentinian, * establishing for the 
Gallic Provinces at Aries in the South of France a yearly 
meeting of public functionaries proprietors of domains and 
judges of provinces or their deputies. Even in this proceed
ing we cannot, I think, trace any approach to representa
tion. At most, some ki~ of ~dera~ion would have been 
formed of which •the Government would have consisted 
of the officials of each separate State. The project however 
~tirely failed. "The Roman world had returned to its first 
condition; towns had constituted it; it dissolved and towns 

. d"t remame . • 

§ 2. The idea of political representation is thus of com
paratively recent date. It is in fact both much more recent 
and much less general than we might at first be inclined to 
suppose. In England, where its development has be~n 

most complete, it dates from about the middle of the thir
teenth century. In Spain its date was about a century 

• earlier. In other parts of Europe it commenced at a some-
what later period. Nowhere however has it been carried 
out with such success as among the Anglican race. It is 
therefore a question of no common interest to inquire iJ?-tO 
the circumstances which led to the use of a political instru
ment so powerful in its results, so obvious (as it now seems 
to u:>) in its application, and yet for so many centuries 
unknown to the ablest thinkers and the most skilful states
men. For the discovery of any such political expedient 
two conditions at least are essential. The want which it 

- ---·--·------------------
"' Guizot, Civ. in Europe, i. 30. t lb. 33. 
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is designed to satisfy must be keenly felt. The existing 
state of political knowledge and sentiment must be such as 
to suggest, or at least must not be inconsistent with, the 
means for satisfYing this want. I~ England these condi-

. tions concurred. It was the ackno•wiedged right of the 
vassals of, the Crown to determine both the expedience and 
the amount of the extraordinary assistance which the Crown 
might require for the exigencies of the state. · It was their 
acknowledged duty to attend for the 'rende~ of suits and 

• services at the Royal Cou~t. Tlie inconvenience of assem-
bling in one spot at one time so large a br>dy as the whole of' 
the tenants in cap~te was obvious. Such attendance must 
have been burdensome to all; but to the smaller tenants i't 
must have been peculiarly oppressive. It was, especially 
while ifue Normans and the English were not yet amalga
mated, dangerous to leave the country districts without their 
proper defenders. The privilege which these military tenants 
assumed of appearing under arms was n?t calculated to" 
render these assemblies more desirable. If the tenures were 
subdivided, and the numbers of those who ought to be 
summoned increased, these difficulties were proportionately 
augmented; and unless those who obeyed the Royal summons 

• 
could bind those who neglected to attend, the powers of the 
Assembly must have been very defective. But while the 
attendance of all the tenants of the Crown was thus incon
venient, their absence was equally objectionable. Not 
m~rely was tneir consent in some form required, but the 
King, finding his greater barons difficult to manage,.seems 
to have contemplated* the erection of a counteracting force 
in his Coun?il. If· he had failed with his more po'Yerful 
tenants, he might perhaps . have better success with the 
Knights. Such seems to have been the policy of John,t and 

• Guizot, Repres. Gov. 354. 
I 

t 1 LoTds' Report, 61. 
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1mch was the course that throughout the whole of his long 
n•ign his sun unsuccessfully pursued. 

There are several circumstances which in the reign of 
Henry the Third at leaf4t tended to prepare the public mind 
for the principle· of political representation. At all times 
some kind of delegation had been customary. All those 
suitors who petitioned the King and his Great Council for 
the redress of their several grievances attended on the 
meeting of that body to make known their wants to the 

• Fountain of Justice. W~en c~unties cities and towns 
desired to make in•their corporate capacity any such appli-

1. cation, they must from the very nature of the case have sent 
rtelegates to present their petitions* or to prefer their com
plaints. The system of Ecclesiastical Councils rested, as Mr. 
Hallam t o b,;erves, on a virtual or an express represerttation; 
and may have had some tendency to render the application of 
the principle of national assemblies more familiar. At dif
ferent times too we read! of Knights being chosen, apparently 
as a sort of jurors, either to give information on certain 
local matters which the King desired to know or to assess 
subsidies. But whatever weight we may attach to these 
considerations as facilitating the introduction of representa
tion, the immediate origin of that ;ystem seems to me to 
be due to a different cause. It commenced not as represen
tation, but as agency. It related not to the exercise of 
political functions, but to the payment of private money. 
Attendance upon the King's Court was always bur
densome. It was an obligation imposed upon the tenants of 
the Crown which they were required to fulfil, not as a 
privilege which they were eager to enjoy. Under the earlier 
.Plantagenet kings, as the render of suit and service became 
less important, the object of these assemblies was merely 

-----·------- -- ----·-·--·---··---

• 1 Spence, Eq. Jur. 266. + Middle Ages, iii. 11. . t Ib. 12. 
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fii1ancial. It was not as we have seen until a later period 
that these financial assemblies acquired .polit~cal functions. 
It was not therefore in the light of a delegation of strictly 
personal rights that. political repre~entation first presented 
itself to our forefathers. Whatever might have been the 
usage as to such affairs, there was no doubt that for money 
matters,'for the transaction of ordinary business, the appoint
ment of an agent was both convenient and customary. If 
a military• tena.nt was unable to ~ppear when the Royal 
standard was unfurled, h~ might find if "he could a substi
tute. Those ecclesiastics who held lay fiefs were from the 
nature of t~e case obliged habitually to render a substituted. 
serVIce. The Statute of Merton* expressly provides that 
every man who owes suit at the County Court or other local 
Court may freely make his attorney to do those suits for 
him. The personst who were summoned to attend 
at the meetings of the Great Council, and who could 
not personally be present, were usually allowed to appear 
JY their attorney, or proxies. In such circumstances the 
election of a few persons to act as proxies for all the military 
tenants of a district was inevitable. It resulted from that 
tendency in our nature by which we are led to reduce to 
the lowest possible quantity the effort that the attainment 
of our .object demands. Representation arose in the same 
manner. and for the same reason as the class of factors or 
of carriers is developed amongst ourselves. Between these 
two cases however ·there was a fundamental difference. 
While the varied occupations that are dpe to modern indus
try grew and expanded without any material interference 
from the State, the agency of the Crown tenants was Roon 
regarded as a public duty. The K~ng was eager to receive 
persons fully authorized to grant him the money he required. 

* 20 H; 3. c. 10. t 1 Lords' Report, 127 
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The constituent bodies were glad to have their business 
transacted on moderate terms. It was therefore quickly 
e~tablished that a representative when once chosen was 
bound to serve. It wM not competent for him either to 
decline or to neglect the task. He was indeed entitled to a 
fixed compensation; but, subject to that compensation, a 
Knight could no more refuse to give his services to his 
country than his descendant can now refuse to give his land 

if it is required u~der a Railway Act. 
It was thus, I think: that •the representation of the 

counties and th;t of the inferior clergy _ commenced 
in England. The extension of the principle to the 
• towns was an easy matter. The tallages on towns were 
usually levied on them collectively and not upon 
the individual citizens. The tendency of early dmes to 
extend the principle of corporate bodies was strongly marked, 
and towns were always regarded as separate existences. It 
was also easier for the Royal officers to ~eal with the civic 
officials and leave them to reimburse themselves as best they 
might, than to collect a hated tax from a poor population." 
Thm; both from their own customs and from the convenience 
of the King each town was regarded as a corporate com
munity. But there is no other way by which either in law 
or in fact a corporation can appear except by its attorney or 
agent. When therefore the communities of the shires were 
·required to appear by their authorized agents, the same rule 
was naturally extended, when their presence was required, 
to the communities of the towns. This view is consistent 
with the language of the early writs. In the writ of 1254 
the knights are to come "in the stead of each and all." In 
the great wrjt of 1295 and in the subsequent writs of the 
same reign the knights are to have "full and sufficient 
power for themselves and the community of the aforesaid 
county to do what shall then be ordained of common council 
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in the premises." The same direction is given in respect of 
the .citizens and burgesses. The same words are used in 
writs sent in the 30th Ed. I. ·.to the Cinque Ports and to 
Yarmouth. Between these places• various disputes had 
arisen; and both bodies were required to send three or four 
representatives to the Court of Parliament " to learn the 
King's pleasure in this matter and further to do and receive 
what of our council we have thought fit to ordain."* In this 
case the agency is clear: the purpose onlY. is different from 
the preceding case.' • • 

§ 3. No shock therefore was given to any received 
opinions or prejudices by the appearance of our earliest 
representatives. They were merely agents with general 
powers: but sent for a special purpose and, at least in the 
case of the military tenants and the parochial clergy, acting 
from motives of convenience each for a great number of 
principals. With this view the early history of our repre
sentation entirely corresponds. The dream of Saxon 
Parliaments elect~d by universal sufii-age has long passed 
away. Neither Saxons nor Normans knew the name or the 
substance either of Patjiament or of the suffrage. , Even in 
the Great Charter itself there is no allusion to repreF>entation 

',in any form. On the contrary, that instrument provides for 
the personal attendance of all the inferior military tenants 
under the writ of summons to the sheriff. It has been• 
justly observed* that the abse'nce in such an instrument 9f 
any reference -to any representative body, whether for 
legislative purposes or for t;he granting of aids, is strong 
evidence against the existence of such a body at that time. 
It was not until forty years after the IhAeting at Runnymede 
that,t in a writ the form t· of which confirms ~he 

* 1 Lords Report, 469. t· Ib. 63. t Ib. 95. 
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supposition that J!O representative body had any previous 
6xistence, the first recorded instance of county representation 
is found. In the year 1254, Henry the Third, in contempla
tion of a campaign in •GMcony and in addition to other 
preparations, commands each of the sheriffs to send to 
his Council two good and discreet Knights of his county 
whom the men of the county shall have chosen for this 

• purpose in the stead of all and each of them to consider 
along with the Kni~hts of other counties what ~id they will 
grant the King in such a11 eme:ugency. In the following 
year we meet with" the* first unequivocal instancet of the 
representation of the lower Clergy. The object in this case 
w~s the same as that which led to the representation of the 
Knights. The King required the money of the Cler~y, but 
dared not take it without their consent. 

Although the germ of representation is thus visible, 
its political uses were still undeveloped. The object 
of these meetings was purely financial ; and their finance 
was seigneurial not national. A Parliament in the modern 
sense of the term was as little known to Henry as to John. 
~ otwithstanding these precedents of representation, neither 
the King nor the discontented Baron.'! nor the loyal Barons 
seem to have thought of consulting these representative 
bodies in their subsequent disputes. Neither in the 
submission of the differences between the King and the 
Barons to the decision of the King of France in 1263, 
nor in the award t~.pon that submission, nor in , the 
subsequent negotiations before the contending parties 
appealed from that award to the final arbitrement of the 
sword, is there any mention of any general Legislative 
Assemuly or any suggestion as to the opinion of any such 
body upon the condition of the kingdom.* A free Parlia-

-------------------

* Hallam, Middle Ages, iii. 131. t 1 Lords' Report, 137. 
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ment as a means of remedying public grievances was an 
idea of much later date. 

~ 4. I have ·said that the Bishop@ and the mitred Abbots 
. h()ld their lands by the ordinary lay tenures. Such was not 

the case with the inferior Clergy and many religious houses. 
Even at the present day* the parochial Clergy and many 
religious and eleemosynary foundations hold their land in 
Frankalmoigne. That tenure was, as we have seen, not subject • 
to any pecuniary claim eit.her for commutation of service or 
for any aid. For the most part, althou~h not always, the 
~errors of sacrilege sufficiently protected the Clergy from 
Royal exactions. At length when Jerusalem had fall~n 
before the victorious arms of Saladin, and the loss of the 
Holy •Land was imminent, the Kings of France apd of 
England with the consent of their Great Councils of 
Prelates and Barons imposed upon all their clergy towards 
the expense of.a new Crusade a general tax of one-tenth of 
all their moveable property. This tribute t was the. 
foundation of all the taxes upon ecclesiastical benefices, 
whether for the benefit of the Crown or of the Holy See. 
During the reign of IJenry III., the Pope,! partly it would 
:;eem as head of the Church and partly as the acknowledged. 
Lord Paramount of England, both himself frequently aud 
heavily taxed the English Clergy and permitted the King 
to levy similar contributions. The King however was 
reluctant to enforce his claims against men who were pro
tected both by the ordinary rights of freemen and by the 
sanctity of their order. An expedient therefore was devised 
for -obtaining their consent and for settling the amount of 
the gift. In the year after the first recorded instance of 

* 1 Steph. Com. ~13. t Gibbon, vii. 267 (Dr. Smith's edition). 

t Milman, Hist. of Lat. Gh1·is. iv. 96, 307 . 
..... -------._ . 
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County Representation we meet for the first time~ with the 
representation of the Clergy: In both cases the business 
was the same. That business was the grant of an aid to the 
King who was seriously" embarrassed by his acceptance from 
the Pope of the Sicilian Crown for his son Edmund and by 
his attempt to reduce this gift into possession. Various 
meetings of the Clergy are subsequently recorded. In the 
year 1282 the abbots, priors, and proctors of deans and 
chapters refuse an ~d because the Diocesan Clergy were no~ 
·'iUmmoned mor·e debito.t "In 1~4 the representatives of 
the Clergy were s~mmoned to meet the King at West
minster. In the following year the "Premunientes" clause . . 

was inserted in the Parliamentary writs. This clause was not 
however uniformly inserted until the 28th Ed!far.d III. 
When the Clergy were not concerned in the subject matter of 
discussion, their presence seems not to have been required. 

I have already traced the political history of the Estate 
of the Clergy. I may however notice in this place two 
points in which the representation of this Estate illustrates 
the general theory of political representation. The first 
point is th3;t both in its structure and in its functions the 
Ecclesiastical Assembly was stricti~ analogous to Lay 
Assemblies. The representatives of the Clergy, like the repre
sentatives of the Knights and the representatives ofthe towns, 
were summoned for the purpose of contribution. It was not 
until a subsequent period that they acquired the power of 
legislation in Ecclesiastical affairs. Hence as the House of 
Commons differs from the Assemblage of Estates in the 
continental kingdoms, so does the Convocation of the 
.English Provinces differ from the Ecclesiastical Councils in 
other Christian countries.t In those countries where legis-

* Hallam, Middle Ages, iii. 131. 
t 2 Steph. Com. 541. 

2 G 

t Parry, 51. 
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Iation was the primary object, these Councils were exclusively 
composed of Bishops and other d~gnitaries of the Church. 
In En:gland where the primary object was the taxation of 
the Ecclesiastical order, those perso:rts whose interests were 
affected as contributories tb the tax were required to attend 

. either personally or by their proctors. The second· ppint to 
which I referred is that the name proctor, by which the 
representatives of the Olergy are to this day designated, , 
sufficiently attests the opinio!f of con.temporaries as to 
the original character of • the <1ffice. These persons were 
merely 'the ·agents of their class, appointed to transac,t 
certain pecuniary business in which both they themselves 
and their principals were concerned. · The existence of tlfe 
agenc~ may have led to the growth of the political func
tion ; but the political function did not lead to the use of 
the agency. , ·.rJ !i~ t,./ 1' ~-~ ( ;. 

~.!.; .!.l,.Q ~-::.l" \J-...·J 1.:. ~ 

§ 5. It is now settled* that the origin of the repre
sentation of cities and boroughs does not ascend beyond the 
49th of Henry III. On the 12th December 1264, under the 
administration of Simon De Montfort Earl of Leicester, 
writs were issued, not. only to the Sheriffs, but ·also to the 
citizens of York and of Lincoln and the other boroughs of 
Eng]and, to send two of their more discreet and worthy 
citizens or burgesses, and to the Ba:rons and good men of tho· 
Cinque Ports to send four of' the more lawful and discreet 
men, "Nobiscum ctLm Prelatis et Magnatibus regni 
tractaturi et auxilium impensuri." These are those 
famous writs which have preserved the name of De 
Montfort long after his exploits his success and his fate have 
ceased to interest. But although it is certain 'that our 
representativ~ system wa.S not co~plete before. the year 

* Hallam, Middle Ages, iii. 27. 
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I 2G-t., it is by no means equally certain that its completion 
wasthenattained. ThisinnovationofDe Montfort hasreceived 
more attention :from modern inquirers than it deserved. It 
was not the actual comifteiicement of representation, for the 
representation both of the counties and of the Clergy 
preceded by several years that of the cities and boroughs. 
It did not solve the real difficulty in representation. Towns 
have necessarily more or less of a corporate character, and 
therefore must alw~ys have employed s'ome species of agency. 
When once an organ of expressiotl was founa for a multi
tude of unincorpora:'ted and independent Knights, there was 
l~ttle merit in the extension of the principle to towns. Much 
less can the precedent of 1264 be regarded as the commence
ment of what we now understand as the House of Com-

• 
mons. That event as we have seen belongs to a period at 
least one hundred years later than the Administration of 
De Montfort. Nor "did his contemporaries regard Leicester's 
writs as involving any serious political change or even as 
establishing any notable precedent. We know literally nothing 
of the Earl's policy or of its results. We cannot tell why he 
excluded London or why he included the Cinque Ports. 
But the succeeding Parliament disavQwed all his proceed
ings. None of the contemporary writers, even of those 
most devoted to his cause, notice the peculiarity of his writs.* 
Few of them even mention the Parliament for which these 
writs were issued. Nor does the precedent appear to have 
been speedily or closely followed. Although there seem to 
have been assemblies during the intervening period, and 
although these were probably of a representative character, 
the next well marked instance of representations occurs 
eighteen years afterwards. The partial issue of writs was 
abandoned; and the writs were directed not to separate towns, 

• 1 Lord3' Report, 151. 
2 G 2 
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but on a fixed principle to each sheriff for every town within 
his bailiwick. 

It is however far more important oo ascertain the 
character in which the representatives of the cities and 
boroughs appeared and the purposes of their coming than 
to fix the exact time of their first election. I have already 
said that the citizens a1;1d burgesses represented tenants in 
ancient demesne; and that the object of their attendance wa::; 
partly to assess the rate of tallage which they were required 
to pay, and partly to gife to "the King and. his Council 
information and advice upon questions either affecting their 
interests or coming within the sphere of their occupatiun~ 
Many considerations support this view. Tenure is a ve1·a 
causa.. It was at that time in operation. It was sufficient, 
if it were applicable, to.have produced such an assembly as 
that of the citizens and burgesses : and it is not unreasonable 
to suppose that the success of the representative system in 
cases where the right to refuse contribution wa.s admitted 
might lead to its extension to those cases where not the 
duty to contribute but the amount of the contribution was 
in dispute. Apart however from any question of antecedent 
probability, there is positive evidenGe, of several kinds. In 
the reign of Edward I. the towns and ancient demesnes are 
taxed conjointly,, and their grants are separate from the 

, grants of the counties. The amounts granted by the towns 
and demesnes are always greater than those granted by the 
counties,acircumstance whichharmonizeswiththeknownfact 
that tallages or the compulsory payments by the demesne men 
were heavier than the aids or voluntary donations of the 
freeholders, but which it is otherwise difficult to explain: 
In the 11th year of Edward I. the City of Chester sent 
representatives. On no subsequent occasion was Chester 
summoned until by an .Act of Parliament in the reign of 
H_enry VIII. provision was made for the representation of 



POLITICAL REPRES.fj;NTATION. 453 

both the county and the city. But at that particular time 
the King had in his own hands the Earldom of Chester and 
Chester held of the Earl. * In the 26th year of the same 
reign, Northallerton returned members to Parliament. It 
belonged to the Bishop of Durham, but was then in the hands 
of the King who had seized the Bishop's temporalities 
in Y orkshire.t Subsequently when the Clergy of the 

• Province of York made their peace with the King, North
allerton was restoroo to the Bishop; and never afterwards sent 
representatives, until in 1640 the House of Commons 
revived its right ~nd the rights of many other boroughs. 
{» the sister kingdom of Scotland none but Royal burghs, 
that is boroughs which held of the King, ever sent members 
to the Scottish Parliament. Finally Littleton* cQPnects 
the boroughs which send members to Parliament with 
ancient boroughs in which burgage tenure existed. So far 
as these boroughs held of the King they' were ancient 
demesne ; so far as they held of some other Lord, Little
ton's words may mean a Royal borough granted to some 
other Lord, but still retaining as we have before seen 
it::> obligation in tallages to the Crown. 

Although the tenancy in ancient aemesne was thus the 

* 1 Lord.~' Report, 189. t lb. 381. 
t Sees. 162-4. "Tenure in burgage is where an ancient borough is of 

which the King is Lord; and they that have tenements within the borough 
hold of the King their tenements that every tenant for his tenement ought 
to pay to the King a certain rent by year, &c. And such tenure is but tenure 
in socage. And the same manner is where another Lord spiritual or temporal 
is Lord of such a borough, and the tenants of the tenements in such a 
borough hold of their Lord to pay each of them yearly an annual rent. 
. . . And it is to wit, that the ancient towns called boroughs be the most 
ancient towns that be within England : for the towns that now be cities or 
counties in old times were boroughs and called boroughs ; for of such old 

towns called boroughs come the burgesses of the Parliament to the Parlia
ment, when the King hath summoned his Parliament." 
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origin of the representation of towns, that representation 
soon lost its original character.. The towns were soon 
regarded rather as the trading or mercantile interest than as 
a peculiar pai;t of the territorial inte~est. The first indication 
of this change appears in the separation of the other tenants 
in ancient demesne from the towns. In the 15th year of 
Edward II., the Prelates Earls Barons Knights and com
munities of the counties granted to the King a tenth, and in • 
the ancient demesnes of the Crown a si~th. At the same 
time the citizens and burg~sses wanted a. sixth. Thus while 
the distinction as to the rate was observed, the grant of the 
country tenants in ancient demesne was no longer determine9. 
by those of the same tenure as themselves, but by the 
milita.y tenants of the Crown. For what reason this change 
was introduced or on what principle the military tenants 
assumed to tax those whom they did not represent, there 
are now no means of determining. Perhaps it may have 
been that the towns were then regarded a,s having an 
interest apart from that of mere temHe ; and that the old 
rule of tallage by the advice of the King's Council, as in the 
Parliament of Merton, was ·adopted in reference to those 
parts of the demesnes "Which were not represented. Such an 
arrangement may have been considered beneficial to the 
demesne men, because they had not the expense of sending 
representatives and were only charged, as before, at ~he same 
time and the same rate as the towns. A further reason may 
be that the Lords answered for their bondmen·or copy holders; 
and in their grants expressly included these persons. Copy
h_olders therefore, prior to ] 832, never voted for Knights of 
the Shire or contributed towards. their expenses. It may 
therefore have been thought that no peculiar representation 
was needed for the corresponding class of Royal tenants : and 
the origin of the town representation may have been over
looked m the admitted fact of its existence and of the 
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practical difference between the burghers and the other men 
of the demesnes. So far as i~> known of the returns to the 
writs of Henry III. and Edward I., all the towns summoned 
to Parliament were eiWer held of the King or were at the 
time in the King's hands/if The documents however are 
imperfect ; and this proof is therefore incomplete. All that 
we can say is that there are numerous examples of the 

, representation of towns held in capite, and, so far as we 
know, no example~£ any represented town under a different 
tenure. • • 

This theory, wh"ile it is consistent with such evidence as 
~he records afford, explains some questions which without its 
help cannot readily be answered. We can by its help 
understand why a mere general direction was given .to the 
sheriff to summon all cities and boroughs in his bailiwick. 
He was officially concerned in receiving the rent or other 
charges ofthese towns. He alone therefore could accurately 
know, and he was bound to know, what towns h.eld of the 
King or were at the date of the writ in the King's hands. From 
all such towns it was his duty to require representatives to 
be sent. No further direction was therefore needed, or 
would have been proper. We may Ums too explain much 
of the strange irregularity of representati~n in the reign of 
Edward I. Many places which even then were insignificant 
sent representatives to the Parliaments of that King.t On 
the other hand no mention is made of other places of con
siderable magnitude. Nor were the same places always 
represented. Much blame has been attributed in this 
matter to the sheriffs ; and in later times, when a seat in 
Parliament was more eagerly desired than it was in the 
reign of Edward the First, such censure may not have been 
undeserved. But it is hard to t'ace any motive for such 

:• 1 Lords' RelJOtt, 378, 386. t lb. 375. 
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misconduct in t,he thirteenth century. A simpler explana
tion is formed in, our ignorance of the facts of each case. The 
first class of anomalies may have arisen from the represented 
towns being Royal boroughs while the others were not. The 
inconsistency in th~ return may have been caused by the 
borough happening to be at one time in the hands of the 
King while at another time it was not. I have already 
mentioned examples in the cases of Chester and N-orthallerton, 
and it is probable that the well known CJlSes of St. Albans 
and of Barnstable should he explttined in a similar manner.* 
This connection of representation with tenure also explains 
the later rise of borough representation as compared witl~ 
that of the counties. On other principles· such a sequence 
would seem altogether improbable. To a town, especially an 
·incorp~rated town, some form' of representation is essential. 
Such an artificial person cannot appear otherwise than by 
deputy. · But the milit~ry tenants qf the Crown, whether 
small- or great, acted and were required to._ act each in his 
personal 'right. There would be no difficulty in understanding 
the extension to these separate freeholders of a system of 
agency which the practice of the towns would naturally 
suggest. But it is not easy to see why representation com
menced in a class where there was no particularreasonto exp\'lct 
its presence, while it was yet absent in the class in which its 
existence would have been natural. In Castile the representa
tives of towns appear nearly a century before their appearance 
in England. The necessity of establishing frontier posts 
against the constant hostilities of the Moors t induced the 
Spanish Kings to' encourage municipal institutions, to make 
to the towns large territorial 'grants on condition of military 
serYiCe, and to seek in COUncil their assistance and .advice . 

• 
* 1 Lords' Repm·t, 380, 386. 

t Bu.ckle, Hist. of Civil. ii. 135; Hallam, lf!iddle Ages, ii. 6, 19. 

• 
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Yet although the practice of representation thus existed, its 
principle was never applied to the other classes of the king
dom.* Representation was a necessary incident to the 
presence of the towns, but it was not then regarded as a 
political contrivance. In England however there was nothing 
to require the Parliamentary attendance of the towns. Their 
aHsistance in legislation was not thought of. Their concur-

,. renee in taxation was not necessary. The King therefore 
had no motive to spmmon them to his Parliament. He could 
accomplish all that he desir~d witoout them; and they would 
have regarded the ·necessity of sending deputies as a gra
tuitous and unreasonable burthen. It was not until the 
' King had discovered by experience the advantage of the 
representative Assembly of Knights, that a similar s.rstem 
was extende\l, both for purposes of advice and for the assess
ment of contributions, to those tenants.of whom the citizens 
and burgesses were the most important. 

§ 6. There is nothing in the early history of Parliament 
more striking than the silence of all contemporary writers 
respecting the commencement of Representation. Of the 
nature of the change which wa_s thus.effected in the middle 
of the thirteenth century, of the ~ew political principle thus 
established and its momentous consequences, none of the 
men who witnessed it seem to have had any conception. 
Although since the time of Henry the Second every occur
rence however trifling which affected the proprietary rights 
of the Crown has been recorded in the Exchequer Rolls, and 
although since the time of John every Chancery Record has 
been carefully enrolled, there is no trace of any original writ 
of summons to Parliament according to the provisions of 
1llagna Cha1'ia. Our knowledge of that Assembly in which 

• Middle Ages, ii. 24. 
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the representatives of the counties first appear rests merely 
on the writ. It did not attract the attention of a single 
chronicler. Our knowledge of the first representation of the 
Clergy is derived from a~ incidentA.l notice in the annals of 
Burton alone. Even the famous writ of De Montfort is left 
to tell its own tale.* Some of the annalists, although they 
are minute in their description of both the preceding and 
the subsequent events and are favourable to the Earl of 
Leicester, make no mention whatever ~ this Parliament. 
Others nierely notice the•fact lhat such an Assembly was 
held, and do not betray the slightest sign of consciousness 
that it was in any way remarkable. The great Reforms oj 
Edward the First derive no light from the comments or the 
explau.atidns of contemporaries.t It was with this, as it has 
been with almost every other great improvement in hum3;ll 
affairs. The time eX the fusion of the Saxons and the 
Normans is uncertain. No historians have troubled them
selves to reco~d the gradual d~cay of villenage. We have 
already seen with how little of outward show our Ministerial 
system came into existence. Contemporary observers were 
not concerned to noticet the abolition of the censorship Qf 
the Press, or the c~mmencement of modern journalism. 
Horace Walpole, though a professed man of letters, doe~ not 
even mention§ the establishment of the British Museum. 
"They show," o~serves Sir Walter Scott,ll writing of Lord 
Orford's History of his.own Times and Sir George Mackenzie'~ 
Memoirs, "how little those who live in public business and of 
course in constant agitation a.nd intrigue knew about the real 
and· deep progress of opinions and events. They· put .nie 

• Parry, 45. t See 1 Lords' Report, 205. 
J Macaulay, Hist. of Eng. iv. 542, 601. 
§ Lord Mahon, Hist. of li:ng. ii. 29. 
II Lockhart, Life of Scott, vii. 12. 
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-;omcwhat in mind .of a miller, who is so busy with the 
clatter of his own wheels grindstones and machinery, and 
so much employed in regulating his own artificial milldam, 
that he is incapable of•noticing the gradual course of the 
river from which he derives his little stream, until it comes 
down in such force as to carry his whole manufactory away 
Lefore it." 

§ 7. Whateve" may have been its early history, there is 
no room for doubt as to the pre~nt function of the repre
Rentative body. Tl;at body is the legal organ for the expres
~ion of the popular will. As the Royal will is intimated 
through the various channels and in the various modes pre
scribed by law, so a specific method is provided for ~aking 
known to the King in a distinct and authentic form the 
opinions and the wishes of his manifold subjects. " The 
virtue spirit and essence of a House of Commons consists in 
its being the express image of the feelings of the nation."* 
It is in this sense, as the same great authority observes, in 
its quick and unfailing sympathy with the national senti
ment, and not from its popular origin, that that House is truly 
representative. Whether the prevai4.ing sentiments of the 
people be right or wrong, they ought to be made known to 
the Crown ; and the utterance of the House of Commons is 
that expression of popular feeling which and which only the 
Crown is ·bound to receive. "His :M:ajesty," says Burke,t 
"may receive the opinions and wishes of individuals under 
their signatures and of bodies corporate under seals as 
expressing their own particular sense, and he may grant 
such redress as the legal powers of the Crown enable the 
Crown to afford. This and the other House of Parliament 
may also ·receive the wishes of such corporations and indivi-

• Burke's TT'oTks, iii. 146. t Worlcs, iii. 520. 
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duals by petition, The collective senst;l of his: people His 
Majesty is to receive .from his Commons in Parliament 
assembled." 

This view is supported by the lahguage of the old writs. 
The House of Commons is not a voluntary assembly of 
persons desirous to express their opinions on public affairs; 
but is summoned by the Royal writ to assist with its advice 
and support the Crown in the high concerns of the realm. 
The writs of summons expressly require t~at the representa~ 
tives ofeach constit~ency ~hould• have full power for them
selves and . their constituents to do and consent to what 
shall have been ordained as the result of their conimoJ:\, 
deliberation. The powers of a body so summoned and so 
authorized must from the very nature of. the case be exclu-

• 
sive. The King might or might not accept the advice for 
which he had thus asked, or might have recourse to other 
advisers : but if he wished to have the public,opinion of his 
realm, there was but one source from which that aggregate 
opinion could lawfully be collected. The sanie cons~quenee. 
follows from the very style and character of the Lower 
House. That body is Iiot the House of Representatives, 
but the House of Commons. The Commons of England are 
themselves in contemplation of law present in Parliament 
by their duly appointed agents. It is the Commons of 
England that grant to their King the needful supplies. It 
is the Commons of England that form one Estate of the 
Realm.* It is the Commons of England that advise and 
consent to the enactment of laws, and that are entitled to 
present themselves before Her Majesty and to address 
her upon every fmbject of public interest. The indivi
dual members of the House of ·Commons h~ve no such 
powers. They are not an Estate of the Realm ; but, in the 

;; See Hallam, ltiUzq_le .Ages, iii. 104. 
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1guage of the old Statutes, are come for such an estate. 
tey are avowedly agents, and act only in their prin

( 1al's name. But they are agents with full powers. 
' te sentiments theref<tre which they express are the 
~ ntimcnts of their principals ; and it is not competent 

· those principals, while the relation continues, either 
disavow those sentiments or to seek other organs of 

( pression. 
It is indeed sollletimes found that an existing House of 

1mmons does not adequa~ly ext-Jress the views of its con
tuents. It has also happened that the constituent bodies 
· not adequately express the feelings of the nation. The 
·mer case is a mere temporary inconvenience arising from 
personal unfitness ; and a prompt and sure remed.r can 

easily be applied. The other case, although a much more 
serious functional derangement, can also when it unfortu
nately occurs be successfully treated. ·But the proposition 
that the sense of the nation must be sought in the House of 
Commons seems never to have been formally denied. Our 
history therefore in assuming this doctrine affords little 
means for its illustration. Some occasional indications how
ever may be noted of a desire on the part of the Crown to 
escape from the necessity of recognising the utterances of 
the House of Commons as conclusive evidence of the national 
vmce. Charles the First sought to find a substitute for Par
liament when he revived at York in 1640 the long disused 
Great Council·of Barons, but his attempt only served more 
conclusively to establish the rule. In the following year 
the same unhappy King seems to have formed an analogous 
design. He denied not so much that the voice of the 
House of Commons was the voice of the nation, as 
that the voice of the majority was t~e voice of the 
House. He hoped by the aid of the Lords and of a 
minority of the Commons to reverse the legislation of the 
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preceding year.* It was their knowledge of this project 
that exasperated the leaders of the Opposition, and that gave 

. its fiercenesR to that famouR dispute as to the· right of 
members of the Hom;e of Common~ to protest, of which an 
eye-witness has left so vivid a description.t As the result 
of that dispute, it was then settledt that no such right exists. 
The voice of the people .of England is but one voice ; and 
when it is uttered it must give forth no uncertain sound. In the , 
following reign when the House of Com~onsand the Crown 
were at variance on the subject M the Exclusion Bill, the ut
most efforts were made to procure loy~l adaresses. The country 
was canvassed in every direction to obta~n petitions hostil~ 
to the House of Commons; and the Judges of Assize§ were 
dilige.ntly employed in lecturing the Grand Juries on the 
principles of Toryism. Again in 1'7-84, when many addresses 
had been presented to the King sympathizing with him in 
his struggle with the House of Commons and his dismissed 
ministers, George the Third assigned as a. reason for refusing 
to comply with the desire of that House that he should 
displace Mr. Pitt "that numbers of his subjects had expressed 

· their satisfaction at the change he had made in his councils." 
This prefer~nce of ex {Jarte addresses to the legitimate ~rgan 
of public opinion ~as' at the time severely criticized; and it 
is to it that reference is made in the passage which I have 
before cited from Mr. Burke's fam~u~ Representation, ~oved 
as an amendment to ·the Add;ess on the opening Qf the new 
Parliament. 

Although· English precedents on this subject are scarce, 
there are some American decisions in which the principle 
we are considering is prominent. In several States · of 
the Union attempts have .from time to time been made 

* Forster, Hist. Essaya, i. 110. t Ib. 112. 
t Ib. 170. § Hallam, Const. Hist. ii. 439. 



• 

POLITICAL REPRESENTATION. 463 

by the Legislature to transfer the burthen of deciding some 
particular question to the whole ~ale population. But the 
Courts have always held that such proceedings are invalid. 
rnder the constitution voth of the United States and of 
each separate State, the majority indeed governs, but only 
in the prescribed form. Accordingly wh~n such Acts are 
brought before the Courts whose duty it is to administer 
not only them but th~ written Constitution to which they 
ought to conform, the Courts have invariably decided that 

• these Acts are, either wholly or Cirtainly to the extent in 
whieh they direct dn erroneous performance of legislative 
duties, void. Thus in Pennsylvania* the Court held that a 
• statute authorizing the citizens of certain counties to decide 

by ballot whether the sale of spirituous liquors should be 
continued in these counties was unconstitutional, as being 
a delegation of legislative power not permitted by the Con
stitution and contrary to the theory of the Government. So 
too when in the state of New Yorkt an Act to establish 
fi·ee schools was by its terms directed to be submitted to 
the electors of the State, to become law only in case of a 
majority of votes being given in its favour, it was held that 
the whole proceeding was entirely voi<t. "The Legislature," 
said the Court of Appeals, "had no power to make such 
submission, nor had the people the power to bind each other 
by acting upon it. They voluntarily surrendered that 
power when they adopted the Constitution. The Govern
ment of this State is democratic, but it is a representative 
democracy ; and in passing general laws, the people act 
only through their representatives in the legislature." These 
cases therefore show that, even in a country in which popular 
rights are not viewed with disfavour, the only voice of the 

• 1 Kent's Commentaries, 501, note. 

t Sedgwick, Stat. and Oomt. Law, 165. 
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people to which the law .will listen 'is that voice which is 
uttered in accordance with law ; and that although th_e laws 
are the people's laws, the people must obey them while they 
continue, and cannot change then! except in the manner 
in which these laws provide. 

§ 8. It has been sbmetimes supposed that Representation 
is due to the physical impossibility of collecting at the same • 
time and in the same place all the inhllbitants of a great 
country. It is assumed. that 1f it were possible for the 
people to act in their primary capacity, they both would so 
act, and ought to do so. , Since however the requisite condl-· 
tion:; of such action cannot be obtained, the next best ~ourse 
is Renresentation. _Thus the City Go~ernments of antiquity 
would at least in this respect be the type of political perfec
tion. In comparison· with them our modern system would 
on these principles be merely a substitute, although a good 
and useful substitute, for the natural and complete expression 
of the popular will. But there is a radical difference between 
the old market ~emocracy and ·~he representative democracy 
of ~he present day. Repre:;;entation is not a make-shift : l.t iB 
a substantive instituti~n.* It is essentially distinct from the 
Government of the Agora or the Forum;· and as a politicaf 
instrument is far superior to that polity. If indeed the 
primary action of the people were desired, that action could, 
as the ac~ual practice of both France and America shows, be 
easily obtained. Nothing more recondite is wanted than 
some proper arrangements for polling. Our law however, as 
I have attempted to prove, distinctly recognizes the ~1:iginal 
and independent character of representation. The general 
conviction too of its practical ,superiority ·is shown by the 
deliberate adoption of representation in those cases in which, 

* See Lieber, On Civil Libe1·ty, 134. Mounnsen, Hist. of Rome, iii. 98. 
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such as our municipal organization and our great commercial 
companies, the system of th~ Market Government might 
easily be obtained. 

There are in the representative system many incidental 
advantages to which this preference of it is in some degree 
due. But the primary principle on which its value rests is 
the same principle which regulates the exercise of the Royal 
will. The people require checks and limitations and 

• enlightenment no less than the King. An aggregate 
assemblage 'of individuals must bj restrained and informed 
no less than each •individual unit of that aggregate. If 
a monarchic absolutism be li&.ble to infirmities, demo
c'i--.:ttic absolutism is liable to other and not less dangerous 
infirmities. For the Sovereign Many therefore, as well 

• as for the Sovereign One, the law assigns a specific and 
exclusive power of expression. The object of this form 
is the same in both cases. It is designed to secure the well 
weighed and deliberate opinion of the utte:er. We have 
already seen the various methods by which the will of 
Royalty is communicated. For popular utterances a suit
able organ is found by the aid of the principle of Trusteeship. 
The application of this principle prod_uces several important 
results. By its means the size of the deliberative body iR 
reduced to reasonable limits. An orderly and comparatively 
unexcited assembly is substituted for the tumultous crowds 
of the market. The selection too of a few persons to act 
upon behalf of many others never fails, even in circumstances 
of great excitement, to produce a sobering effect. The 
responsibility is in such circumstances less divided, a!ld is 
consequently more acutely felt. The Representative feels too 
that a reason will be required for whatever course he adopts. 
anrl that he must give his reason subject to criticism. Both 
in their acts and in their forbearances therefore a representa
tive assembly is more careful than a larger 11nd less 

2 H 
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responsible body would_ be. Nor is it the least merit of 
representation that the Representative is generally above the 
average- of his constituents. From the very Iiature of the 
case he is selected on accomit of some superior 'aptitude real 
or supposed. Thus although the Representative reflects and 
ought to reflect the character of the electors, he reflects that 
character in it& more favourable and not • in its less favour
able aspects. 

• • • 

• 

• 

• 

;-



CHAPTER XVIII. 

• 
THE HOU~E OF • COMMONS. 

§ 1. A political writer of the time of Henry VIII. 
• records his opinion that "Plebs in Latin is in English com

monalty and that Plebeii be commoners."* This opinion 
has still many adherents. The marked distinction that has 
always been maintained between our two legislative cham
bers, the aristocratic characte~ of the one and the popular 
origin of the other, and perhaps too the proud humility of 
conscious power in the lower House, Have attached to the 
term Com.mons in political language its secondary to the 
exclusion of its primary meaning. The -House of Commons 
means to most minds the House of ~he Common people. It 
contains, as they think, the representatives of "those 
English churls "t whom they proudly contrast with their 
Norman lords. Yet this was cer£ainly not the original 
meaning of that honoured name. Whatever might have 
been the case in the time of the Tudors, the Commoners of 
the earlier Plantagenets were not and were not supposed to 
be Plebeians. There was a fundamental difference between 
the Plebeian of early Rome, an alien in his native town, and 
the lawful and discreet men, that attended the Councils of 

• Sir T. Elyot, On Government, B. i. c. 1. 
t Mr. Maurice, The W01·kman and the Franchise, 44. 

2 H 2 
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the first Edward. Still less resemblance exists between the 
degenerate rabble that disgraced the later Commonwealth 
and the belted Knights and prosperous burgesses that were 

, included in the Commons of England~ In the earlier period 
of our history the "fol~" or people, taken collectively 
and not with reference to the class to which they respec
tively belonged, never seem to have been called "common" 
in any invi(iious sense. The term Commons meant all 
those who enjoyed common rights. and. were subject to 
common duties. Thus the.Com~ons' House of Parliament 
means the House not of the Common 'People but of the 
Communities. 

I • 

On this point the language of the old records is 
distinclt In these venerable documents the word " com
munitas " is . of constant occurrence, and relates to a 
great variety of subjects. The " Modus tenendi 
Pa1'liamentum" speaks of the " Communitas Par
liamenti" in the sense of all the Estates of the realm or the 
collective legislature.· In the same work the "Oommunitas 
?'egni" means the nation generally. In the writs and other 
documents of Henry III. and of Edward I.,* "Communitas 
regni " and " ComrnunitM te?'?'ce " mean the military 
tenants of the Crown. The same expressions are also used 
with the same meaning in the public documents of Scotland.t 
So too we find an address to Edward It during his father's 
life-time from the " Communitas Bachela1'ice A nglice," that 
is apparently from. the Knights or Ba~ones 11tlinores. We 
1:ead too of the community of the Prelates and Barons, so 
that the Lords were i~ one sense described as Commoners, 
just as the Commoners are styled in the Modus tenendi Peers 
of Parliament.§ Thus the word Communitas implies an 

* 1 Lords' Report, 135, 171, 277. 

t 1 Lords' Repm·t, 171, 247 .. 

t Brady, Glmsary, 98. 

§ Parry, 43, note. 
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assemblage of Peers or persons of the same tenure and having 
consequently common rights and duties ; and the generality 
of the expression must be qualified accordin~ r by reference 
to the subject matter. • A curious illustratio of this view 
occurs in the translation of the writs summomng the Parlia
ment at Oxford in the 42nd year of Henry III.* In these 
writs, which were issued both in the French and the English 

• language, the words "le Commun de nostn Reaume" in the 
one are rendered. in the other by " the Landsfolk of our 

• 
kingdom.'' The .summons thehfore did not apply to 
all the people or the humbler class of people, but 

eto those who were directly connected with the land. 
Again each county is described as a community, and 
frequent reference is made to the community of the oounties 
collectively. Each city and each borough was in like manner 
a community; and when they are represented in Parliament, 
the collective assemblage is described as "the communities 
of the cities and towns." When therefore the communities 
of the counties coalesced with the communities of the cities 
and of the boroughs, the assembly thus formed contained 
all the communities and none but the communities of 
England. Accordingly the Knights"citizens and burgesses, 
each class representing a separate class of communities, are 
described t collectively as having come for the whole com
munity of the r-ealm. As distinguished from the Assembly 
of Lords summoned separately each in his own right, the 
Representative body was strictly the House of the Com
munes or the Commons' House of Parliament. 

§ 2. This subject does not concern the etymologist only, 
or the antiquarian. It involves matters of grave political 
interest. The name the Commons' House or the House of 

----·-·------ -·-

• 1 Lord$" Rtport, 110, 127. t 50 Ed. III. 
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the Communes indicates the fundamental prin~iple of our 
representative system. It points to the Commune, to the 
political body ~nd not to the individuals of whom that· body 
is composed,' as the object of repres;ntation. The basis of 
English representation has never been personal, but always 
organic. The electoral franchise has never been in England ' 
regaded as a purely personal right, and has never been ex
ercised upon exclusively personal qualifications. Our electors o 

have always voted, not because they were men or even because 
they were Englishmen ; hdt because the,r were freeholders 
of a particular county, or because they were citizens or bu~
gesses of a particular city or town. Their right is 'circum-• 
scribed by locality. We do not elect our representatives as 
the At~enians 'elected their Archons, as the French elected 
their Emperor, and as the Americans elect their President. 
We do not take the vote of every elector, irrespective of all 
other electors, for all the members of the House of Uommons. 
According_ to the method which has·at all times been in use 
with us, each locality undertakes the duty of furnishing to 
the representative branch of the Legislature a specified 
number of members. Thus our system of representation is 
the representation not of interests or of opinions or of 
population, but of population organized. Hitherto _that 
organization_ has had chiefly, · although not exclusive~y; a 
territorial form. _ In other words our representative system 
has been mainly the representation of districts. It regards 
men not merely a.s men but as neigh?ours. In one sense it 
is obviously true that a district cannot have other rights 
than those of the people who inhabit it. But the rights of 
a disttict are those of its organized population. Its inhabi
tants by virtue of their residence have, as compared with 
the inhabitants of other places, separate habits and interests 
and asl:lociations, peculiar views on public affairs and peculiar 
sympathies and modes of tho~ght .. ·These disti~ctive habits 
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and feelings produce a distinctive character. The individu
ality, the independent life, of each political body, is estab
lished; and it acquires and desires to express its special 
shade of feeling and of"thought. 

A district then is something different from a mere polling 
division. Its electoral uses are the consequences not the 
cause of its existence. It is not like a polling place formed 

• to be a part of the machinery of election ; but it is fitted to 
perform electoral \unctions by reason of its previous organi
zation. An electoral.divis!on on•the contrary, such as most 
reformers contemplate, has a purely artificial character. It 

.does not contemplate any other use than those for which it 
has been specially established. It has no existence prior to 
those uses or apart from them. In determining therefore the 
area of an electoral district, it does not fully satisfy the 
principles of our Constitution to collect [together from any 
quarter the required amount of electors. Such a course 
recognizes one element only of a district,· and excludes a 
second and not less important element. It takes into account 
population but not neighbourhood. If a town be too small 
to have a political individuality, if it be not a wo)us but only 
a KWft"'• it ought not to have any sp(9Cial representation, and 
should merge into the surrounding county. If its size be 
sufficient to admit of representation, it ought to have its own 
peculiar political organ, and its individuality should not be 
lost by an intermixture with other distinct bodies. Dis
tricts, since they are determined by a natural and not by an 
arbitrary division, will, like all other natural objects, vary, 
although within certain limits, in size. This natural inequa
lity cannot be remedied either by the arbitrary subdivision 
of a populous district or by the consolidation of several 
districts in which the population is small. Such divisions or 
amalgamations may sometimes be convenient for polling 
purposes, but they do not affect the community of feeling 
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and of interest which our ancestors required as characteristic 
of a district. 

§ 8. Another principle hardly, mferior in importance to 
that of the representation of localities may also be traced to 
the very origin of our Parliamentary history. The writs 
have always required the election of Knights for each specific 
county, and of citizens and burgesses for each specific 0 

city or town. But in addition to this r~quirement all the 
electoral districts were o:triginal!y regarded as equal. The 
total number of members indeed frequently varied. The 
earlier Plantagenets exercised a large and absolute power. 
not only over the towns entitled to represe-htation, but over 

, tbe nu.mber and the qualifications of the representatives.* 
They sometimes commanded the presence of four but gene
rally of two Knights. Sometimes the writs directed that 
the same Knights citizens and burgesses should be a second 
time returned ; and that .new elections should be ·held in 
those cases only where members had died or become i~capa
citated. At other times a moiety of the old memb-ers we:r:e 
summoned to correct the imperfections of the work done by 
the whole body. In tae 26th of Edward III. t one Knight 
only from each county and one citizen and burgess from 
each city and town were required to attend for that turn, 

· " that we may withdraw as few men a.s possible from their 
autumnal occupation." London and the Cinque Ports sent . ' 

two citizens and Barons, which appears to have been half 
their usual number. Sometimes the city of London and the 
Cinque Ports were commanded to return two citizens ; 
sometimes the number was increased to four. Sometimes 
two Barons were held to be sufficient for all the ports. 
Sometimes , two citizens and burgesses and sometimes one 

• 
• Parry, :~:xi. t lb. 123. 
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only were ordered to attend for each city or town. Again 
an option* is given of sending sometimes two or three mem
bers and sometimes three or four. But in all this diversity 
the relative equality of"the several constituencies was main
tained. The number of members which each constituency 
returned might vary in separate Parliaments ; but in the 
same Parliament all were treated alike. No one district 

• tmjoyed a greater privilege or bore a heavier burthen than 
the rest. • 

There is little room •for d!)ubt aR to the cause of 
these differences. "The presence of a greater or less number 

.of members cannot have been of any practical importance. 
At the time at which votes were separately counted, the 
usage as to numbers was complete. But in earlie:r; times 
it seems to have been long unsettled whether votes 
should be taken peP capita or per stirpes, whether each 
representative was entitled to give his separate voice, or 
whether the several representatives of a constituency were 
required to concur in a single expression of opinion. So 
late as the time of Henry IV. the King granted t special 
leave of absence to Admiral Clyderowe one of the members 
for Kent; and the other member R0fJert Clifford was at the 
same time authorized to act as if both were present. If this 
usage prevailed, it would of course still more strongly illus
trate the principle of equality. It would also explain the 
apparent anomalies in the representation of the Cinque Ports 
and of London, an anomaly which in t!:le latter case has con
tinued to the present day. It would eX1'lain too the origin 
of that principle of inequality which we l'leet at the end of 
the first Edward's reign. In a writ of the last year of that 
King the sheriffs are commanded in the usual way to send 
two Knights two citizens and two burgesses or only one as 

' Parry, 54. t 3 Roll~ of Parl. 572 a. 
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the borough may b~ larger or smaller.* This deviation from 
equality was probably due to considerations of economy. 
The object was to reduce the burthen upon the smaller towns, 
not to give to the larger any exclusive privilege. • Thus to 
the Parliament of 1403 Norwich was required to send four 
burgesses. This enlargement of their franchise seemed to 
the burgesses so alarming t that they paid £3 to John de 
Alderford to get the matter altered. Similar considerations e 
of expense sometimes led to the total ex~nction of political 
rights. The borough of €hard •for example sent .burgesses 
to Parliament for the first thirty .years of"tpe fourteenth cen
tury, and then finaJJy ceased to exercise tJ1e right on the. 
avowed plea ~f inability to meet th~ expenses. The dis
~inctiOll thus established became permanent. Until the pre
sent century, although many new constituencies were added 
in England and the .unions with Scotland and Ireland had 
been accompliBhed, the proportion , between the various 
electoral bodies rem(l,ined as it had been settled in the 36th 
of Edw. I. Each county until the increase in the repre
sentation of Yorkshire on the disfranchisement of Gram
pound, and except London each city sent respectively their 
two members. Of th~ boroughs some sent two members, 
others only one. No unreformed constituency except the 
two already mentioned had more than two repreBentatives, 
none could have less than one. 

§ 4. I have already observed that the Anglican polity 
is representative, and not, in the classical senBe of the t~rm, 
democratic. But this d_istinction does not express the. full 
force of national representation. That system . is distin
guished not only from the democracy of the market place, 
but from delegation. In almost all the medireval kingdoms 

* Parry, 67. t Roberts' Southern Counties, 469. 
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of Northern origin the Government by assembled estates 
prevailed : but the members of these estates, when they did 
not appear in their own right, were deputies or attorneys 
sent with specific powers to remedy specific grievances.~ 
In England alone the Knights and townsmen, who came 

·from their respective counties and towns, were not delegates, 
but were true representatives. They were general agents, 

a and were not limited by any specific instructions. They 
were not mere m~ssengers to present the petitions of their 
constituents ; but their presence -.vas required both to aid in 
forming a nation~l policy, and to assent to it when it was 

•farmed. The office therefore of a member of the House of 
Commons implies something more than even a general 
agency for a P.articular district. Such a member is 
empowered indeed to speak and to act for himself and for 
his constituents. But his powers do not stop there. He is 
a member of the Supreme Council of the Crown. He is 
bound to give the King true and faithful advice to the best 
of his judgment not upon the matters which-effect his own 
constituents merely, but on all questions which concern the 
King his Estate and the defence of the Realm and the 
Chvrch of England. Thus although •he has been selected by 
the electors or a portion of the electors of a particular dis
trict, he represents not merely those who vottld for him or 
even the inhabitants of his district, but the whole kingdom.t 
Each constituency in effect undertakes the care of providing 
a specified number of persons for the Royal Council and of 
superintending the course of their public conduct.! Thus 
an aggregate body of efficient statesmen is obtained, a salutary 
control is exerci::;ed over their proceedings, and a convenient 
means is secured of bringing before the Legislature as 

# Lieber, Civil Libe1·ty, 133. t 4 Inst. 14. 
t See Rationale of Political Rcp1·escntation, 138. 
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occasion may arise the wishes and the wrongs of the several 
districts. " Parliament," said Mr. Burke to his constituents, . 
"is not a Congress of Ambassadors from different and hostile 
i_nterests, which interests each must maintain as an agent 
and advocate against other agents and advocates: but Par-· 
liament is a deliberative assembly of our nation with one 
interest, that o~ .the whole, where not local purposes not 
local prejudices ought to guide but the general good result- . t 

ing from the general reason of the whQJ.e. You choose a 
member indeed; but whelf you have chosen him, he is not 
a member of Bristol but he is a member ;f Parliament." 

These views of the great political philosopher are fullye 
supported by the language of our ancient writs and by our 
early ~onstitutional usage. The early writs require the 
election of the more discreet or more worthy or more ahle 
persons ; or by some similar expression they indicate that 
the person sent will be required to exercise his discretion. 
They expressly enjoin that the persons sent shall have full 
power both for themselves and for their community to treat 
with the King and the Magnates, or to do and to consent to 
what· shall then and there be ordained of Common Council. 
In those early politieal assemblies which · preceded -the 
formation of the House of Commons, the vote of each 
Assembly or of the majority of it was binding upon the 
entire class to which it belonged. The Charter of John 
expressly provides that the' business of assessing aido; and 

· scutages is to proceed, although . all those who have been 
summoned may not be present. The grants, whether of 
Lords or of Knight<~ or of Clergy or of citizens and burgesses 
or of the Barons of the Cinque Ports, except when the city 
of London is treated as a separate power in the State, were 
alw_ays made not for a particular person or diocese or county 
or town, but for the whole community of .the particular 
class. When therefore the various lay communities coalesced, 
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the united body acquired the aggregate powers of its com
ponent parts ; and as each member was not o?ly entitled 
but required to vote upon each question, so the decision of 
the United Assembly was binding upon. each and all the 
communes of the kingdom. They came, as they !:laid to 
Edward the Third, for the whole community of t4e Realm. 
Accordingly we find in a petition of the Commons on the 
subject of Wages of Members in the 3rd year of Henry V . 
a distinct assertion that the Knights were elected by and 
represented as we1l those • with ill the franchises as those 
within the rest o~ the several counties, and that when so 
elected they came to the Parliament for the whole of the 
• counties.* 

This principle is the source of seyeral rules of Parlia
mentary law. One of these rules is that the electors ~annot 
either before or after his election bind their representative 
by any instructions. It has never been doubted that all 
proceedings of the House of Commons would be valid, not
withstanding the unanimous ~nd avowed disapproval of 
every elector in the kingdom. It has even been expressly 
denied that any subject may petition Parliament, although 
he may petition the King ; and the~e is no doubt that the 
modern system of political petitioning was altogether 
unknown in our earlier Constitutional practice.t Nor has 
a constituency any remedy during the continuance of 
Parliament against any proceedings of its representative, 
however deeply it may be aggrieved by them, and however 
publicly and strongly it may express its disapprovaL A 
member is under no legal obligation to consult with his 
constituents, or to inform them of his opinions or his inten
tions, or to pay any attention to any expression of their 
wishes. They have chosen him as their representative and 

# 1 Lot·ds' Report, 366. t Hallam, Const. Hist. iii. 269. 
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plenipotentiary during that Parliament ; and while that 
Parliament lasts, they can neither revoke their appointment 
nor restrict by any directions the powers that they have 
conferred. In the discharge of their duty they have cast 
upon the person whom they elected as their representative 
the duty of advising the King to the best of his judgment. 
That responsibility the law will not allow him to evade by 
rendering himself the mere mouthpiece of the sentiments of 
oth.ers. 

Again the ~arne pers~n cannot represent at the same 
time two places. If the House of Co~mons wer!3 merely 
a Congress of Deputies, there could be no reason why one 

• person should not appear for any number of clients or hold 
any number of proxies. But such is ~ot the Constitution . ' 

of Parliament. It is a National Council for which from 
motives of convenience local machinery of elections is used. 
Th~ representatives of the various parts of the country do 
~ndeed assemble ; . but it is as a portion of the Council of the 
Crown that they meet. Each representative is, as I have . ' 
already said, the contribution of his constituents to that 
Council. If then the same person were to act as the repre
sentative for two places simultaneously, the aggregate 
amount of such contributions would be by so much 
diminished. 

This principle also assists us m determining the 
question whether pledges as to their votes upon specific 
political questions should be required from candidates. The 
practice of exacting such pledges appears to have heel! con
nected with the great political movement which began to 
manifest itself at the close of the first decennium of George . 
the Third. 1t first attracted public attention at the General 
Election of 1774. It was then encouraged by Wilkes, and 
at the following election was denounced by Burke. Under 
the exciting questions· of modern times and the increasing 

• 
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interest in public affairs the practice l1as become common, 
and has even been defended on Constitutional grounds by 
the respectable authority of Mr. May.* It is however 
beyond dispute that th~ law does not take any notice of any 
such pledge ; and that such a promise can bind the person 
who gives it only in conscience and honour, but not other
wise. Such a promise could only in contemplation of law 
be regarded as an attempt to evade that principle which 

' exempts the representative from all coercion in his com
munication with Lis constituents. It seeks to establish • 
indirectly that influence the direct exercise of which the 
policy of the law will not allow. But it may also be 

• observed that, if it be wrong for a Minister to pledge him-
self to give or to abstain from giving certain advice to the 
King irrespecti~e of the actual exigencies of the • public 
service, a similar restraint cannot be rightly imposed upon a 
member of the highest Council of the Crown. A person 
thus bound by promises, whether he be a servant of the 

' Crown or one of the national representatives, is fet- ' 
tered in the performance of his duty. The Minister, who is 
not necessarily a member of the House of Commons, may 
fail in his duty only to the Crown; J:mt the representative, 
since he has a double function, will fail in his duty both to 
the Crown and to his constituents. A representative in 
Parliament is not sent there to register his own or his con
stituents' local prejudices or selfish objects. He must hear 
before he decides. The theory of the Constitution as it is 
expressed in the writs of summons requires him to form 
his opinion " of Common Council," that is to say, after he 
has associated with other representatives, and after he has 
received all the information that the Crown is able to 
supply. He may find in altered circumstances or on more 

* Oonst. Hist. i. 445. 
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accurate knowledge good reason to modify or even to 
reverse the opinions which he expressed to his constituents. 

Thus Sir Robert Peel declared in 1&19 on the resumption of 
Cash Payments, and again in 1846.on the Repeal of the· 

Corn Laws, that his opinion was changed not by theoretical 
arguments but by the evidence of practical men or by the 
altered state of circumstances.* Even while the representative 
retains that opinion, he may find that it is ~xpedient to a:ccept 
a compromise. It is in short his duty to advise the King not 
upon abstract political prins:iples,•but upon matters of State 
as they arise. It is impossible that he shtmld advise freely 
unless he be himself free. He should -not therefore be 
required to bear upon his honour a burthen which the 
policy Qf the law steadily refuses to impose. 
. • 0 

§ 5. Although the structure of the 'electoral organ rna~ 
be adequate, and although the nature of its function may be 
rightly u~derstood, its action will be useless or even 
prejudicial unless it be undisturbed by external interference. 
The Legislature should, in the words of the Bill of Rights, 

lawfully fully and freely represent all the Estates of the 
Realm. The places t~erefore which should return repre

sentatives, and the persons in those places by whom the 
representatives should be chosen, ought to be ascertained by 
law, and not left to the discretion of the Executive. When 

the persons so authorized proceed to exercise their functions, 
their election ·ought to be free. The Crown ought not, either 

by its coercive power or by its persuas~ve influence, to 
interfere with the expression of the genuine sentiments of 
the people. The choice of the electors also within the 

limits prescribed by law ought not to be limited to any 
particular class of men : and the decision of controverted 

* See Sir G. C. Lewis, Administ1·ations of Great Britain, 430, 1wte. 

• 



• 

THE HOUSE OF <JOMMONS. 481 

,.Jections ought to be secured by the known and efficient 
guarantees of judicial inquiry. 

We have seen that in the House of Lords the Crown 
cannot withdraw even• temporarily the power that it has 
conferred upon a Peer ; but that it can confer this power 
without any other limit than such as its own discretion may 
impose. The same description will equally apply to the 
original power of the Crown over the House of Commons . 
There can be no doubt that the spirit of the Constitution 
required the repres·entation• of all the communities of the 
Realm ; and that f~r the purposes of representation the old 

.iJ·nd well known division of counties was recognized.by law. 
To no county or to no town accustomed to representation 
would any King have attempted to refuse hi() writ• The 
writs to such places were ex debito justitim.* No King 
thought of excluding from his Parliament Kent or Bristol, or 
of giving additional members to Yorkshire or to London, 
more than he thought of enabling the half blood 
to inherit, or a feoffment to operate without livery 
of seisin. The succession therefore of the represen
tatives of counties and of many towns has been un
broken from the earliest times of -eariiaments. In other 
towns however their political pedigree is often incomplete. 
The number of boroughs that returned members varied very 
much at different times. Sometimes towns, such as 
Torrington and Chard, succeeded in obtaining exemption 
from the burthen of Parliamentary attendance, and never 
resumed the privilege they had abandoned. Sometimet~ 

from the misconduct of the Sheriff:;, and sometimes perhaps 
from the commands of the Government, boroughs which 
had previously received writs were omitted in subsequent 
Parliaments. In many instances these discontinued boroughs 

• 4 Inst. 1. 

2 I 
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were revived. At length in the reign of James I.* the 
House of Commons resolved that any town which had at any 
former time possessed the right of returning representatrves 
was entitled to its writ. Thus the ft.bolition of boroughs by 
the Crown alone was rendered impossible. 'Nothing except 
an Act of disfranchisement can now operate to deprive an 
existing borough of its vested. right. 

The prerogative however was more frequently exercised 
0 

in the gracious, bestowal of electoral franchises than in the 
. . 

withdrawal of previous fa¥ours. • Yet even of this branch of 
the Royal -authority the exercise was t:xclusively confined. 
to tow~s. There are indeed precedents in the times ~f th~ j 
First and the T_hird Edwards in which representatives were 
summ~ned by the Royal 'writ from Wales and Ireland, when 
Welsh and Irish affairs were under discussion. These· cases 
however were exceptional, and may be classed with those 
cases ~here witnesses .or ?ther skilled persons were sum
moned to give proper information to the King in his Great 
Council. No permanent alteration in the county repre- . 
sentation has ever been made except by Act of Parliament. 
Chester and Durham had been Counties Palatine long 
before the commencament of representation. They had 
their own political institutions, and were not i~cluded in 
the counties whose services the Royal writ was entitled to· 
demand. Wales was in the· time of Edward I. not in a 
condition to share habitually in the Councils of the 

f 

conquerors, , and Monmouth was practically a part of 
Wales. In the reign of Henry VIII. these forms of 
concurrent sovereignty were abolished, and the political 
organization of Wales was completed. Members were 
accordingly assigned to the several counties and the principal 
towns which they respectively contained. From this e:l).ten:. 

* Hallam, Const. Hist. iii. 38. 
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sion of electoral rights Durham was excluded, probably, as 
.Mr. Hallam suggests,~' in consequence of its attachment to 
the old religious system. Several attempts were made during 
later years to include tnis county within the political sphere; 
but it was not until the reign of Charles II. that an Act to 
accomplish this object was passed. In respect to towns 
however the prerogative alone was sufficient. Edward IV.t 

, set the example of granting by special charter to the town 
of Wen lock the fight of election. Edward VI. created 
fourteen boroughs,_ and re8tored• ten whose privileges had 
been lost.! Mary" added twenty-one members; Elizabeth 

• sixty ; James I. twenty-seven. 
There can be little doubt as to the motives of these 

grants. They were designed to strengthen the auth8rity of 
the Crown, especially in the successive changes of religion. 
It is a significant fact that sixteen of the new borou~hs which 
were created during the last three Tudor reigns were situated 
in Cornwall, where both from its property and still more 
from the peculiar jurisdiction of the Stannary Court the 
influence of the Crown was predominant. The administra
tion of the sister kingdoms too, which often sheds a lurid 
light upon English political events, • indicates the purposes 
for whi_ch the prerogative was thus exerted. In Ireland the 
propriety of obtaining an Act of the Legislature for the 
enlargement of the ·county representation does not appear to 
have been recognized. Queen Mary erected both counties 
and boroughs. Queen Elizabeth largely increased the 
number of counties. Writs too seem to have been sometimes 
withheld from counties at the discretion of the Government. 
The object of these proceedings was to balance the more 
independent Anglo-Irish representatives by the retainers ofthe 
Court. James I. created at once a batch of more than forty 

* Comt. Hist. iii. 38. t lb. 41. 
2 I 2 

t lb. 38. 
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boroughs. The Lords of the Pale remonstrated* against 
this proceeding; and ~xpressed their appr~hension that the 
erection of so many insignificant places into boroughs was 
designed to introduce very ·penalla~ in matters of religion, 
and that " the general scope and institution of Parliaments 
would be thus frustrated." Their remonstrance only elicited 
a reply more forcible than gracious. Mter the reign of 
James no considerable additions were made by virtue of the , 
prerogative to the English House of Commons. Charles I. . . 
created no new boroughs .• In 16'77 Charles II. conferred by 
his Charter on the town of Newark the "right of returning 
two members in Parliament. The grant was discussed at. 
the time in the House of Commons, but its validity was 
ultim~tely admitted.f This case was the last instance 
o( the exercise of such a p~wer. The prerogative has been 
silently abandoned; and since the regulation. of the 
constituencies by the Act of 1832 it must be taken t? have 
entirely ceased. 

" And because ~lections ought to_ be free, the King . 
commandeth upon great forfeiture that no man by_ 
force of arms nor by malice or menacing shall disturb any 
to make free election.." t The elections which this Act 
contemplated_ were probably those of sheriffs coroners and 
other officers who were at that time appointed by popular 
election, and not those for _the comparatively unimportant 
and burthensome place of Parliament men.§ It is construed 
however to extend, as Lord Coke informs us, to all elections 
as well by those that at the making of this Act had power 
to make them as: by those whose power was. raised or 
created since that time. "This excellent and necessary 

* Hallam, Canst. Hist. 379, note. 
t f!tatute of Westminster the Fir$t, cap. 5. 
§ Reeves, Hist. of Eng. Law, ii. 109. 

t Ib. iii. 39. 
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Act," the same great commentator* continues to observe, 
"is excellently penned in two respects. First, for that 
generally it extendeth to all elections, that is to say to 
every dignity office ~ place elective of what kind or 
quality soever. Secondly, the A.ct is penned in the name of 
the King, and therefore the King bindeth himself not to 
disturb any electors to make free election." This principle 
has subsequently been often affirmed. In the 7th of Henry 
IV. it is enacted that the electors " in the full county 
shall proceed to the electi<m. fret'J.y and indifferently, not
withstanding any :t<equest or commandment to the contrary." 

• That is, as Lord Coke t expounds it, " Sine prece by any 
prayer or gift, et sine precepto without commandment of 
the King by writ or otherwise or of any other, which. was a 
close and prudent salve not only for that sore, but 
for all other in like case ; ~nd is but an A.ct declaratory of 
the ancient law and custom of Parliament.". There is a 
letter from Henry VI. to the Sheriff' of Kent :j: in which, 
after stating that sundry persons are busy in choosing the 
Knights "nothing to the honour of the labourers but against 
their worship and against the laws and ordinances of the 
land," he charges the Sheriff to decli-re openly at the time 
of election that the Royal will is that "the said shire has its 
free election according to the laws and ordinances ; and that 
if any man of whatever estate degree or condition attempt the 
contrary, he shall run in the King's grievous displeasure." 
In the last year of the same reign an A.ct § was passed 
annulling all the proceedings of the preceding Parliament 
held at Coventry as having been unduly summoned, and 
many Knights citizen:; and burgesses having appeared 
without any undue election against the laws and the liberties 

# 2 Inst. 169. 

t Parry, 188. 
t 4 Inst. 10. 

2 39 H. VI., c. L 
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of the Commons. The children of Henry VIII~ not me,rely 
created as we hav:e seen new boroughs, but directly and 
avowedly interfered with elections.* But "by far the most 
serious interference in our historya with the freedom of 
election was the regulation of boroughs under the last 
two Stuart Kings. Legal proceedings whe taken under 
various pretences by Charles II. against those boroughs. 
which were especially favoura?le to the Whig party. Upon 
the forfeiture or the compulsory surrender of their charters 
new charters were· grant~d to • these lowns, vesting the 
franchise exclusively in a very small 1mmber of persons 
upon whom the Government supposed that it. could rely. • 
Under James II. these reformed corporations underwent in 
their t11-rn, in some cases even two or tl,uee times, a further 
purification. Some to;wns had their constituencies re.duced 
to twelve or thirteen ; t and the electors were sworn to 
support the candidate recommended by the Government· 
This violation of charters, this wilful falsification of popular 
feeling, is described by Mr. ·Hallam! as "the great and 
leading justification of that event which drove James II. 
from his throne." Accordingly one of the grievances charged 
against that King in theJ)eclaration pf Rights was his violation 
of the freedom of election: and the corresponding declaratory 
enactment contains a positive assertion that elections of 
Members of Parliament ought to be free. The last trace 
of this systematic interfe:r>ence occurs shortly after the 
Revolution', The Wardens of the Cinque Ports had claimed 

I 

the right of nominating the members who were to serve in 
Parliament for th€se boroughs. This claim was of course 
not suffered to remain dormant in the time of James II. 
4-fter the accessi.on of William and Mary, on the complaint 

• Hallam, Comi. Hist. i. 45. t Macaulay, Hist. of Eng. ii. 335. 
Const. Hist. ii. 452. , 
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of the Ports that they were required not to engage their votes 
for any person as " the King would recommend to them such 
persons as he should think convenient for them to choose," 
an Act of Parliament* ~as passed which declared that the 
Warden's claim was contrary to the ancient usage right and 
freedom of elections. 

Lord Coket observes that the substance of the writs ot 
summons "ought to continue in their original essence with-
out any alteration or addition unless it be by Act of Par-
liament. For if Jriginal writs .at the Common Law can 
receive no alterati~n or addition but by Act of Parliament, 

• a. nw.lto fortio•ri the writs for the summons of the highest 
Court of Parliament can receive no alteration or addition 
but by Act of Parliament." This principle seems t.o date 
from the latter part of the reign of Edward III., the period 
at which the developement of the House of Commons 
becomes distinct. Prior to that time the Crown did not 
hesitate to indicate the class of persons whose coun~els it 
desired to have or to avoid. The epithets! by which the 
earlier writs describe ~he Knights citizens and burgesses 
whose election they command are both quaint and varied. 
The representatives are to be "of th~ better men" of their 
respective classes ; or of the wiser, the more lawful, the 
more fit, the more eloquent, the more able, the more apJe to 
labour, or strong and of good faith and loving the public 
good. Sometimes an option is given, and sometimes it is 
expressly withheld, of sending in place of Knights discreet 
freemen of the county or serjeants, that is in the language of 
a somewhat later date Esquires. Sometimes the Knights 
must be gladio cincti, that is Knights by order and not by 
tenUre merely. Sometimes the Knights or Esquires are to be 

~ 2 William and Mary, c. 7. t 4 Inst. 10. 

i See Parry's Parliaments, xxii. 
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more approved and expert in acts of arms ; and the citizens 
and burgesses are to have a better knowledge in navigation 
and the practice of merchandize. · No expre~s disqualifica
tions are mentioned in the writs vf •the first two Edwards. 
But in the fourth year of Edward III.* the sheriffs were 
commanded to 'return "two of the most proper and sufficient 
Knights or Serjeants of the said county that are the least 
suspected of ill designs or common maintainers of parties." 
In the 24th year of the same reign the writs prohibit the 
election of maintainers of s11its aoo o.f q uahels or who live by 
gain of this kind. These limitations appeM" to have proceeded 
from the prerogative alone ; but in the 46th year of the • 
samereign we meet with.what may be regarded as the com
mencelllent of legislation upon the subject. At the close of 
the Parliament in that year, 'when according to custom the 
petitions of the Commons were read and answered, t a peti
tion was among others granted "that no lawyer henceforward 
pursuing business in the Court of the Ring, nor sheriff while 
·in office, shall be returned as, a knight of the shire, nor those 
now so returned have any wages : but that Knights 
Chevaliers and. Sergeants des meu.Zz vanes du paies shall be 
chosen in full county.". It. was under the authority of this 
Act that the well-known clause prohibiting the election of 
lawyers was introduced into the writs of Henry iV. which 
convened the Pa1·liamentum indoctum. Lord Coke, t whose 
wrath at this insult · to his profession is unmeasured, will 
not admit that this proceeding of Edward III. was anything 
more than an ordinance of the House of Lords. But it 
seems to have been an enactment duly made according to the 
practice of the time. It was made upon the petition of the 
Commons, and it was enacted by the King with the advice 

* See Pa.rry's Parliaments, xxii. and 96, note. t Parry,'l33. 
t 4 Inst. 47. 
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a.lHl !'0llRent of the Lords Spiritual and Temporal. Nor is it 
difficult to understand its policy. Parliament was not then 
what it had become in the time of Lord Coke. A great part of 
its business was judicie1, or at least semi-judicial. It was 
in contemplation of this bu~iness that maintainers were 
excluded. We are expressly told that the objection to the 
lawyers was that they put forward many petitions in the 
name of the Commons which only concerned their clients. 
It seems to have been usual at that period for great men to 
have lawyers as •auditors. of their estates. These lawyers 

• 
received an annu~l stipend pro consilio impenso et impen-

• dendo, and were treated as retainers.* It is no small con
firmation of this view that the Rolls of Parliament at thi<> 
period are filled with proposals to change 'the ordinary course 

• of legal process.t A more satisfactory answer to the force of 
this statute is Lord Coke's suggestion that it was implicitly 
repealed, not indeed as he says by 5 Richard II. but by 7 
Henry IV. Several Acts on the su~ject of elections were passed 
under the Lancastrian Kings. Ultimately in the 24th Henry 
VI., in reply to a petition of the Commons for the observance 
of certain ofthese statutes, it is answered that "the King wills 
as is desired, so that hereafter the ](nights of the shire be 
notable Knights of the shire for which they are chosen or 
else such notable Squires gentlemen of birth as are able to be 
Knights, and no man to be in it that standeth in the degree 
of yeoman or beneath." Accordingly in the 39th year of 
this reign a county member:j: was unseated because he was 
not of gentle birth. The writs appear§ to have been framed 
under this ~tatute to the end of the reign of Charles I. 

The enforcement of these qualifications concerned the in
dPpendence of Parliament almost as seriously as the power of 

• Barrington, Anc. Stat. 374.. t See Hallam, Middle Agtl, iii. 118. 
t lb. 119, note. § Parry, uiv. 
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imposing them. The jurisdiction as to disputed or improper 
returns seems to have originally rested with. the King in 
Parliamen~, that is by the advice ~f the House of Lords. 
Tlie Commons during inany years @lo not appear to have 
interfered. By the 7th Henry IV. the writs, which had pre
viously been returnable in Parliament, were l)lade return;:tble 
in Cha~cery. It would appear however that, although the 
form of the writ was thus altered, the power of Parliament 

• 
to examine the returns was not taken away. In the 8th 
Henry VI. the writ empow~rs the•J usticel! of Assize to make 
inquiry touching returns made contrary t() its exigency, anq 
to inflict upon the offending sheriff the penalties imposed • 
by the 11th Henry IV.* Ten years afterwardst, in conse
quence • of a disorderly election of Knights for Cambridge
shire, the King by the advice of the Lords Spiritual and 
Temporal ordered that a writ should issue for a fresh 
election for·that county. At length the Commons'were able 
t;o . claim a share in the exercise of that Parliamentary 
power wliich so nearly affected themselves. In the 
reign of Mary and still more conspicuously in the 
reign o · Elizabetht ·that House exercised judicial control . 
over election returns. In the first Parliament of James I. 
both these prerogatives, as well that of prescribing the 
qualifications of the representat!ves and that of determining 
the validity of returns, were discussed and practically aban
doned. The King, in hi'3 Pro.clamation convening his tirst 
Parliament, gave to his new subjects out of his princely 
wisdom many wholesome counsels. touching the mode in 
which they ought to exercise their franchise. Among other 
things he commanded that no bankrupts or outlaws should 
be chosen, but men of known good behaviour and sufficient 

. *See Parry, 174 and 168. • lb. XXV • 

t Canst. Hist. i. 274. 
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Hvelil-}(lod. He further directed that all returns mld be 

tilted in Chancery ; that all returns found contra~ to the 
Proclama.tion should be rejected as unlawful an· insuf
ficient ; and that both ttle place making the improper return 
~nd the person so returned should be punished. At the 
ensuing election for Buckinghamshire Sir Francis Godwin, 
who was an outlaw, defeated the Court candidate Sir 
John Fortescue. In accordance with the King's Pro
clamation the Court of Chancery declared the election 
void, and issued •a new -writ. • On the second election 
Sir John Forteseue was returned. The House how-

• ever on hearing 'the case directed Godwin to take his 
seat. The King insisted that returns could be corrected 
in the Court of Chancery alone. After consi~erable 

discussion between the King and the House the matter was 
compro:nllsed. ·The King acknowledged the House to be a 
Judge of returns, and requested them to set aside hoth 
elections and issue a warrant for another election.* Such a 
power as that claimed by the Crown was manifestly fatal to 
the independent action of the House of Commons. This 
truth seems to have been fully recognized by all parties. 
Accordingly, although no formal deci~on on the question was 
then given, the House of Commons did not hesitate in ] 672 
to declare void the elections for which during the long Pro
rogation of Parliament Lord Shaftesbury as Chancellor had 
issued writs, and over which he asserted his jurisdiction. 
The King was not inclined at that time· to enter into 
any further dispute with the House of Commons, and 
Lord Shaftesbury was compelled to ·abandon the contest .. t 
From that period the Crown has never attempted either to 
create an incapacity or to review a return. Nothing but an 

--------------------------------~ 

* See Parry, Parliaments, 245; Hallam, Const. Hist. i. 300. 
t 4 Pari. Hi1t. 507. 
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Act of the whole Legislature can limit the choice of the 
electors, or deprive any subject of his capacity to take share 
in the cou;tcils of his country. As to the determination of 
disputed elections, although theproce~lings are now regulated 
by Act of Parliament, it has long been recognized both by the 
Courts and in statutes· that t?e authority is vested in the 
House of Commons exclusively. 

§ 6. The representation of localities, the equal representa
tion of electorates, the national•functiot! of the represen-. . 
tatives, and the perfect. freedom in the4.r choice, are the 
fundamental and enduring characteristics of the House of • 
Commons. The,se however are not, the only features of its 
early constitution. Other principles also may be there . . 
traced which have not stood the test of time. These are 
indeed merely secondary, and their disappearance has been 
for the most part produced rather by social changes than 
by any deviation from our political type. Of these changes 
the most prominent and the earliest and the most important 

-in its political consequences was in the law of Resiancy. 
The history of this law is in many respects interesting. 
Its principle was coev~l with representation: its fate is 
without a parallel in ·the history of English law.: and it 
affords a new illustration of the old truth that measures 
apparently popular are often antagonistic to liberty. There 
is no room fqr doubt that originally members of Parliament 
were required to be residents in their respective electorates. 
The early ·writs invariably command the election of two 
Knights de comitatu tuo, and in like manner of citizens and 
burgesses of each city' or town in the bailiwick. In the first 
year of Henry V. an Act was passed expressly providing 
that the Knights sha;ll be resident at the time of their 
election in the counties for which they shall be elected ; and 
that the election for cities and boroughs shall be of citizens 
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resident and enfranchised in the same cities and boroughs 
and none others. This statute, which was merely decla
ratory of the Common Law, was confirmed more than 
once in the following- reign.* We cannot now trace 
the causes of that disposition to infringe upon the old 
custom which thus called for legislative interference. It 
may perhaps have been due to the desire of employing the 
services of professional men. We have seen at least that 
practising lawyers were excluded ; and Lord Coke t tells us . . 
that their exclusion from ~e " l~k learning Parliament," by 
the "grievous cortlplaints " which it excited, gave rise to 

• the Act of 7th Henry IV. But to whatever circumstances 
it may have been due, the tendency against the old restric
tion was too strong to be resisted. Non-resiant~ were 
constantly elected. Under Elizabeth a billt to permit the 
return of non-resiant citizens and burgesses was discussed 
in the House of Commons, but does not appear to have 
reached its third reading. In the reign of James I. the 
House of Commons expressly decided that the election of 
non-resiants was good ; and even seemed disposed to punish 
a sheriff who, acting upon Counsel's opinion, refused to 
return a non-resiant Knight.§ AtJast in 1681 Lord Chief 
Justice Pemberton ruled II that "little regard was to be had 
to that ancient statute (1 Henry V.) forasmuch as the 
common practice of the kingdom had been ever since to the 
contrary." No similar stretch of judicial authority is recorded 
in our books. Finally in the reign of George III. the suitable 
end of this unhonoured existence tardily arrived, and the 
Act was finally repealed. tJ 

This limitation was originally designed to secure 
a trustworthy statement of the wants and the opinions 

• Parry, xxiv. t 4 Inst. 10. t Parry, 218. 
~ lb. 271. :i Onsww v. Repley, Lord Somets' Tracts, viii. 271. 
«< 14 George III. c. 58. 
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of each electorate. But for its continuance another 
and different reason prevailed.· The old restriction was 
sometimes .useful as a protection against the nomination 
of the Crown or of the neigh bourit;~.g" nobles. . This reason is 
distinctly avowed* in the debate upon the bill of 13th Eliza
beth ; and instances were there cited where the prohibition 
of the law was returned' as an excuse for refusing to accept 
such nominations. In the following reign we find the cor
poration of Ludlow taking refuge under the ·same shelter 
against an unwelcome ma.ndate •from the Lord Treasurer 
Salisbury.t But even those who on t,hes~ grounds defended 
the old law were not insensible to ,its inconveniences. A • 
compromise was hinted by one of the speakers in the debate 
to whi&h I have referred, that one of the members for each 
borough should be a gentleman resident if not actually in 
the town at least in its neighbourhood, and that the other 

· should be a man of lemming who could speak. The principle 
of resiancy was indeed inconsistent in two respect.s with 
our 'politic~l development. While this law was in force 
and the motiv.es upon which it was founded were influential, 
no true conception could be formed of our national repre
sentation. Further, i£ it had been enforced, the great 
popular m.ovement of the seventeenth century would have 
wanted its most prominent intellectual leaders. In the time of 
the Tudm;R, and even for some time afterwards, none of the 
country' gentlemen had or could acquire any political skill. 
Statesmanship was then exclusively confined to the servants 
of the Crown. The country party was therefore obliged t9 
seek its leaders from the. Bar; and for the most part the 
leaders thus chosen could not and did not' reside in the 
towns which they represented. Nor was the influence of 
the lawyers confined t~ the servic~s, great though they were, 

• Parry, 219. t Gardiner's Hist. of Eng. i. 450. 
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which they rendered in their capacity of leaders. It was 
their professiomtl habits and modes of thought which gave 
to the contest that s~rong legal character which it never 
afterwards lost.* 

Another change that time has wrought in the Commons 
of the Plantagenets relates to the payment of members for 
t.heir services. This practice, like that of resiancy, was 
coeval with representation. The writs de expensis levandis 
date from the reign of Henry III. In subsequent reigns 
they were issued With as "much .regularity as the ·writs of 
summons. The Jlflyment was levied on the several con-

• stituencies ; and was calculated for the actual period of 
attendance, and for the time spent in going or returning 
according to the distance in each case of the represe~tative 
from the place at which Parliament met.. At first the rate 
of wages va.ried according to the raJ?k of the representative 
or the dearness of the season or ~ther considerations. A 
Knigh~ by order was paid more than an Esquire, and the 
latter more than a citizen or burgess. Finally the rate 
settled down at four shillings a day for Knights of the 
Shire ; and half that sum for representatives of towns. Few 
question:; of those times excited gr~ter interest than this: 
payment of members. It could not be denied that, as the 
earliest writ of the kind alleged,t the Knights in the 
discharge of their duty had "madt;) a longer delay than they 
expected, and had thereby incurred no small expense which 
it was fit that the commonalties electing them should defray 
and not themselves." But although the actual charge 
might be reasonable, the necessity for incurring it was not 
on that account the less disagreeable. Protracted and 
frequent meetings of Parliament were consequently highly 
unpopular. The Parliament which met in the 7th year of 

11 See Gardiner's Hist. of Eng. i. 178. t Parry, xxxii. 
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Henry IV. was continued by l?rorogations for nearly a year, 
. So lengthened a_ period had never before been known. 

Several contemporary writers* concur in describing this 
innovation a~:; " a great blot on this •reign." It was said to 
be "a great loss and damage to the. commonalty, for the 
expense of their representatives was almost equal in value to 
the sum demanded for the subsidy." But as some attendance 
upon Parliament was unavoidable, individualcommunities 
earnestly struggled to escape where they could the charge; 
or if the burthen was inevii¥tble, <fuarrelled among themselves 
as to its incidence. 'Towns, where the •liability to contri
bution hardly admitted of dispute, had recourse to • 
various expedients to escape the burthen. Poverty seems 
to ha .. e been accepted as a legal excuse.t For nearly a 
century the sheritf.s of Lancashire alleged in their returns 
this claim to exemption.for the boroughs in their bailiwick. 
Some boroughs t such ~s Chard steadily persisted in not 
maki~g any return ; and it was probably thought useless to 
compel them. Torrington obtained a charter of exemption. 
Colchester was excused for five years in consequence of the 
expense it had· incurred in the erection of fortifications. 
Norwich was so aggriev~d at a summons to elect four citizens, 
in circumstances apparently similar,po those of Bristol,§ that 
it paid, as. we have seen, a considerable sum for those 
times to avoid the infliction. In the counties. on the 
other hand where there was in ordinary circumstances no 
escape from representatio11, the. contest turned upon the 
persons liable to contribute to the wages. Sometimes tlie 
tenants of the Lords 'claimed exemption. Sometimes 
franchises beyond thejurisdiction of the sheriff refused to 
contribute. SometimeR it was insisted that lands formerly 

* See Parry's Parliaments, 166. t Hallam, Middle Ages, iii. 115., 
-t Roberts, Southern Counties, 469. § See Parry's Parliaments, 163. 
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contributory ceased to be liable on passing into the hands of 
Lords of Parliament. Sometimes. the sheriffs sought to 
extend the rate not only to the freehold tenants of the Lords 
and Bishops but also to •heir Villeins. Many of these disputes 
seem to have been settled by the 12 Richard II}' of which 
the policy was evidently to widen the area of contribution. 
But under the Lancastrian Kings the question of wages was 
the subject of frequent petitions from the Commons. 

The natural laws which regulate the remuneration of 
services apply to trte wage~ of Members of Parliament not 

• 
less than to those oi their humblest constituents. Accord-
lngly we find at an early period that competition largely 
influenced Parliamentary prices. There is an indictment 
of the Sheriff of Lancashire for that in the 14th Edward • 
II. he had returned two persons as Knights of the Shire 
without the assent of the County Court and had levied 
twenty pounds for their expenses in attending the Parlia
ment at Westminster,t "whereas the county could by their 
own election have found two guod and sufficient men who 
would have gone to Parliament for ten marks or ten 
pounds." In the 3 Edward IV. the burgesses of Wey
mouth t were fortunate in obtain in~ the services of John 
Sackvylle for one cade of mackerel, which was half the usual 
rate. In this reign indeed there is evidence that the 
possession of a seat in Parliament was greatly desired by 
country gentlemen.§ But subject to such special agreements 
the old practice continued for nearly a century later. In 
the 6th Henry VIII. members were forbidden to depart from 
Parliament or to absent themselves without leave on pain 
of forfeiture of their wages. In the 27th and 34th years of 

• Parry, xxxiv. 
t Palgrave, Truths and Fictions of the lriiddle A qes, xvii. 

t Roberts, 472. § Middle Ages, iii. 119, note. 
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• 
the same reign the Acts which extended the electoral 
franchise to Wales and to Cheshire* carefully made provision 
for the payment of the new Knights citizens and burgesses. 
The issue of the usual writs has be@n traced to the end of 
this reign.t In the reign of Edward Vr .. it is recordedt 
that John W adham agreed to serve for Melcombe without 
pay. But the reign o~ Elizabeth may probably be taken as 
the period at which honorary service in Parliament became 
general. The importance of the House. of Commons had' • 
greatly increased. The .wealtlt of tM country had also 
indreased. Four shillings and ~wo shillings were much less 
important sums to the subjects of the Tudors than they hacl, 
been to 'the · victors of Cressy or of Agincourt. The 
remu~eration in honour thus became a sufficient inducement 
to serve, without the inducement in wages. It is of course 
impossible to fix a precise date for a change which was 
probably gradual. Si:~; Simond:; D'Ewes, a high Parlia
mentary authority in the time of Charles I., alleges that the 
custom of members bearing their own charges ted to the 
resumption of their abandoned franchise by several towns 
both in the reign of Elizabeth and of James. In the debates 
on the subject of wag~ in the House of Commons in .1'677 
it was asserted that for nearly one hundred years the 

. practice ~~d been · disused, a date which would bring the 
, commencement of a change about the middle of Elizabeth's 

reign. In the S\lme reign too we meet with a very 
significant occurrence.· The competition for seats had gone 
so far that the prudent Mayor of Westbury found that an 
election, so far from being ·bmthensome, could actually be · 
made profitable to his town. ·The borough accordingly 
returned in consideration of the sum of four pounds one 

• Parry, xxxiii. 

t Roberts, 472. 

t lliiddle Ages, iii. 114 note. 
§ Parry, 222. 
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Walter Long " a very simple and unfit man " who, on being 
questioned how he came to be chosen, confessed the entire 
arrangement. The election was declared void, and the 
mayor and his accompliees punished, a very hard measure, as 
they must have thought, for doing what they liked with their 
own. But although the right has long been in abeyance, 
the legal obligation of constituencies has never been removed. 
In the Lon<Y Parliament of Charles II. the arrears due to 

• b 

members must have amounted to a considerable sum. 
Accordingly whe~· one of•its :rn.cmbers Sir Thomas Shaw 
sued out his writ d!e expensis against the town of Colchester, 

ea general alarm* was excited; and a bill was introduced to 
exonerate the electors from the payment of wages to any 
member of that Parliament. This measure however did not 
become law ; and the old common law right still remains. 
The last instance in which it was exercised appears to have 
been in 1681, when, in the fourth Parliament of King Charles, 
John King sued out his writ against the burgesses of 
Harwich.t 

It thus appears that by our ancient constitutional 
usage no persons were bound to serve in Parliament gratui
tously : that the payment of membe~ was a charge upon the 
communities which those members were chosen to represent: 
that this payment was originally intended merely as an 
indemnity and not as a source of gain ; and that the disuse 
of this practice is due to the influence of social changes and 
not to any formal . alteration of the law. This ancient 
remuneration for public service thus differs widely from that 
form of payment of members which has been advocated by 
some modern political reformers. The latter project 
contemplates payment not by the constituencies but by 

~ Parry, 579. 

t Lord Campbell's Chancello1·s, Life of Lord Nottingham, c. xciii. 
2 K 2 
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the State. Such au arrangement would be equivalent to 
the ereation of so many salaried offices of which the 
patronage was vested in the several constituencies. Daily 
experience shows the carelessness with which appointments 
are· made even in cases directly affecting men's own interests, 
where the sense of that interest is dulled by being shared. 
with a large number of persons. Whe_n therefore a large 
constituency has the patronage of a lucrative office for which 
the funds are supplied from .without, there ean be neither 
any sense of interest in de~ling with thetr own property, nor 
any sense of responHibility in dealing with the property of 
others. There are thus no gu~rantees for care in selection. • 
On the other side there would be in such circumstances a 
strong. and increasing tendency towards a m'isuse of the 

.o power. It is not probable that . any such remuneration 
would be offered as would in any prosperous community 
induce men wh,o were actively engaged with good prospects 

• · of success in professional or industrial pursuits to devote 
... _: ,.. themselves to Parliamentary duties. But. even a moderate 

• payment would be a strong inducement to inferior candidates. 
.... Politics would thus become a regular occupation, followed 

like other occupations chiefly for its pecuniary results, but 
ill paid, precarious, and depending for its success rather upon 
the favour of others than upon personal merits. ·"Such 
an institution," Rays Mr. Mill,*" would be a perpetual blister 
applied ·to the moRt peccant parts of human nature. It 
amounts to offering 658 prizes for the most successful 
flatterer, the most adroit misleader, of a body of his fellow 
countrymen. Under no despotism has there been such an 
organized system of tillage for raising a rich crop of vicious 
courtiership." · 

It was also a part of our ancient Constitution tha:t every 

• Rep. Gov. 210. 
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person duly elected to serve in Parliament was bound so to 
serve. Service in Parliament, as indeed the very term 
implies, was a duty cast in certain circumstances upon every 
person not expressly di~qualified. This duty no person was 
permitted to decline or to evade ; nor was it even compe
tent for the Crown to exempt any person from its obligation. 
1J nder the Edwards and until the reign of Henry V.* it was 
the duty of the sheriff to take bail for the appearance of the 
representative chosen, and to return on the writ the names 
both of the new ~ember• and ~f his sureties. There are 
some curious returns in the Parliamentary Writs illustrative 

• both of the strictness with which this rule of attendance 
was enforced and of the reluctance to serve of the persons 
elected. Thus we read t that John de la Pole was ele~ted in 
the 16th Edward II. to serve as Knight of the Shire for 
Oxford, but that he had escaped into the "Four Hundreds and 
a half'' of Chiltern. The sheriff however was able to secure 
his colleague John de Harecourt, and took security for his 
appearance from John Bokenore and J olm Bovetown. So 
too another sheriffreturned that the Knight elected to serve 
had no land within his bailiwick, and that no one in the 
county would answer for his appeai·ance. Lord Coke tells 
us ! that " the King cannot grant a charter of exemption to 
any man to be freed from election of Knight citizen or 
burgess of the Parliament (as he may do of some inferior 
offices) because the election of them ought to be free and 
his attendance is for the service of the whole realm and for 
the benefit of the King and his people, and the whole com
monwealth hath an interest thefein; and therefore a charter 
of exemption that King Henry VI. had made to the citizens 
of York of exemption in that case was by Act of Parliament 

"' Parry, xxi. t See Palgrave, Truth8 and Fictions, xvi. 
t 4 Inst. 49. 
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enacted and declared to be void." It is a consequence of the 
same principle that members are bound actually to attend 
during the whole time that Parliament is sitting. Several 
Acts were passed at various times• to enforce this duty ; 
and, although the Crown does not now interfere, the House 
of Commons clf:tims arid exercises the right of compelling 
when it thinks fit the presence of all itB members. In later 
times this power is only exercised upon ~ caU of the House, 
and ev.en then not with much rigou;r. The number which 
was formerly regarded as ~ufficiEfnt for fnerely formal busi
ness is now regarded as sufficient for all. purposes of legis
lation ; and the neglect of members to attend to their duties • 
is practically left to the censure of their constituents. So 
too th~ obligation to serve and to continue to serve during 
the continuance of the Parliament has been relaxed although 

. by a different method. The Chiltern Hundreds continue to 
afford in the days of Victoria to unwilling legislators the 
protection which they afforded in the days of Edward II. 
They owe however their present efficacy to the skilful appli-, 
cation of a statute which certainly was not made with any 
such design. Under the Act of Anne'"· which regulates the 
tenure of office under tpe Crown by members of the House 
of Commons, every member on accep~ing an office of profit 
thereby vacates his seat. When any person therefore 
desires to leave' Parliament,·he applies for the office of Steward 
of the Chiltern Hundreds or some similar place: Except in 
peculiar circumstances the office is granted as of course ;
the vacancy is produced ; the office is immediately resigned; 
and is thus continuaUy granted and resumed as occasion may 
require. 

;; 6 Anne, c. 7. 

• 
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CHAPTER XIX. 

T:P:!:E CON~TITUENT BODIES . 
• 

§ 1. We have seen that the members of the Lower 
House' of Parliament represented their respective commu
nities. \Vhat persons were included within each community 

' . 
is a question of some difficulty. Two conflicting opinions 
have been held respecting the origin of the county franchise. 
Some antiquarians maintain that the first electors were 
exclusively tenants in chief of the Crown. Others contend 
that all freeholders in the county without regard to tenure 
were entitled to Yote. As is usual in such cases, the truth 
must be sought at an intermediate point. The better 
opinion seems to be that the Crown ~enants formed originally 
the constituent body ; but that at an early period, perhaps 
under the first two Edwards certainly before the accession 
of the House of Lancaster,'~ all the freeholders of the county 
without regard to tenure were accustomed to vote. The 
evidence in support of the original restriction is very 
strong. The assemblies at which these representatives 
appeared were primarily convened for the granting of 
money ; and on feudal principles it was to his tenants that 
the King was expected to look for asl;listance. In Scotland, 
where the feudal principles were generally more distinct 

• 1 Lord•' Report, 330. 
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than in England, none· but tenants in capite exercised prior 
to 1832 the electoral franchise. In Kent a custom was 
recog~i~ed that Crown ten-ants should be. exclusively liable 
for the wages of Knights of the Sbi~~e. * Such a custom is 
hardly explicable on the assumption of the antiquity of the 
wider franchise, but is readily intelligible on the theory of 
expansion. In the reigns of the first Edwards the Lordi! 
Spiritual and Temporal made grants to the Crown not only 
in their own behalf, but in behalf of their tenants.t These 
Lords also claimed for their lands exemption from contri-• . 
bution to the wages of Knights of the S~re, a claim whjch 
except as to after-acquired lands was recognized by statute.t • 
Thus the tenants of the greater and specially summoned 
Barons. must have been held to be sufficiently repr~sented in 
Parliament by their Lords ; and they were not· therefore, 
although doubtless suitors in the County Court, concernea 
in county representation. In the case of the other counties, 
the freeholders were not so successful as the men of Kent in 
establishingtheirprivilege, but they were far from silent on the 
subject. The records of Parliament are; as I have already 
remarked, full of complaints and disputes regarding the inci
denceofthechargefor Knjgbts' wages. But if the mesne tenants 
had in theory the right to elect, their obligation to contribute 
could not have been denied. If on yhe other hand these 
tenants did not in fact concur in the eleqtion, there would 

. have been no pretence for attempting to impose on them 
such an obligation. 

The argument§ in favour of the· original right of all free
holders to the franchise rests upon the facts that the 
elections were m'ade in the County Court, and that in 
this Court all freeholders and not merely tenants in capite 

• 1 Lords' Report, 364. 

t 12 Richard II. c. 12. 
t Ib. 365. 

§ Ed. Rev. xxi:i. 346. 
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were suitors. These facts however are not necessarily incon
sistent with the more restricted theory. It was doubtless 
convenient that the elections should be held at the general 
meeting of the county.• But there was no reason to suppose 

that any other suitors except those directly interested 
would concern themselves in that portion of the business. 
Persons, as the Electoral Act of Henry IV. implies, might 
be present at the County Court and yet might not be 
entitled to take part in the election. The duty of election 

was a burthen afld not .an advantage. No claim there-
• 

fore to the fran~ise would be made, and no difficulty 
• would arise. It was only when the question of contribu

tion to the Knights' wages came ~n that the extent of the 

franchise was felt to be practically important. If it be 
clear that elections were held in full Court and that all free
holders were suitors, it is not less clear that these freeholders 
who were not tenants in capite were not considered as repre
sented by these Knights, and were not bound to contribute to 
their wages. The inference therefore seems to be that in this 
case, as in many others, the general words must be restrained 
by the circumstances to which they refer, and that the 

election was made in full Court by ~hose suitors who were 
concerned in it. 

A partial explanation of the extension of the franchise is . 
found in the increased number of Crown tenants by the 
operation of the Statute Qt~ia Emptons.* By that Act the 
process of subinfeudation .was prohibited; and . every 
alienation by a tenant in chief of any portion of his land 
created in respect of the land so alienated a new tenancy in 
chie£ The elections too were made in County Court at 
which freeholders of all kinds attended. Where the election 
was uncontested, there would be no means of distinguishing 

• 18 Edward I. 



506 THE CONSTITUENT BODIES. 

between the acclamations of .the Crown tenants and of the 
non-electing freeholders. If there were a Gontest,- it would 
be difficult to reject in the hurry of an election a claim to 
vote which might involve disputed qyestions of title.* But 
this extension was probably due most of all to the anti
feudal policy of Edward the First. lie qesired to substi
tute general subsidies for feudal aids. For this purpose the 
concurrence of all freeholders apart from all distinctions of 
tenure in the election of representatives was on the ordinary 
principles of common consent ess~tial. It may have been 
for this reason that the ;,Tits are cariJful .in directing 
elections to be niade in "the full county," that is in the • 
County Court where all f~eeholders were bound to attend. 
It may at least be seen .that at this time the Crown looked 

··with n~ disfavour upon the extension of the suffrage. ·· 
In the reign of Henry IV. all doubt upon the subject was 

removed. It was then expressly enactedt that" all persons 
present at the County Court, as well suit0rs duly summoned 
for any cause as others " should attend the election of their 
Knights for the Parliament. The object of this statute :j: seems 
to have been the removal of all uncertainty both as to the . . 

persons represented and. the persons who were to elect; and 
its effect was th\t the Knights represented all freeholders 

. whether tenants of Lords of Parliament or not ; and that all 
freeholders who attended at the County Court were entitled 
to choose Knights, and were bound to contribute to the wages 
of those whom they had thus chQsen .. This Act was soon found 
to require amendment. Whether the wide expressions which 
it contains were inadvertently used, or whether its policy 
was more liberal than the -existing state of society would 
admit, we have now no means of ascertailling.' All tqat ,is 

* Hallam, Middle Ages, iii. 17, 218. t 7 Henry IV. c. 15. 
! See 1 L~rd's Report, 357. 

• 
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known on the subject is contained in the Amending Act 
itself,~~ which for upwards of four hundred years regulated 
the elections in the counties of Englanrl. Its preamble 
recites that "the electi.ons of Knights of Shires have now 
of late been made by very great outrageom; and excessive 
number of people either of small substance or of no value, 
whereof every <me of them pretended to have a voice 
equivalent as to making such elections with the most 
worthy Knights and Squires d~lling within the same 
county." The ertacting part ~rovides that the electoral 
franchise shall b~ confined to freeholders of lands or 

• tenements of the annual value of forty shillings. 
It is difficult, perhaps indeed it is impossible, to express 

accurately this qualification in language of the present day. 
. . 

~Ir. Hallam t writing in 1816 says that" sixteen is a proper 
multiple when we would bring the general value of money 
in this reign (that of Henry VI.) to our present standard." 
This calculation would therefore give us in round numbers a 
£30 franchise. Prynne +in speaking of members' wages 
records his opinion that forty shillings in 1660 were scarcely 
equivalent to four shillings when. wages were first 
demanded. After allowance is made for the difference in . 
the value of the pound sterling between th~ time of Edward 
I. and of Henry VI., this calculation is not very different 
from that of Mr. Hallam. If we take the price of w.heat as 
a standard, the amount will be somewhat less. The average 
price of wheat during the first half of the fifteenth century 
was about 7s. a quarter.§ The qualification therefore was 
equivalent to about six quarters of wheat. The average 
price of wheat from 1771 to 1855 was about £3 a quarter.JI 

* 8 Henry VI. c. 7. t JJfiddle Ages, iii. 369. 
t Parry's Parliaments, xxxiii. § Tooke, History of Prices, vi. 397. 
11 lb. 405. 
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Thus the qualification would be an £18 freehold of 
our day. 

§ 2. The origin of the borough franchi~e has been the 
subject of much controversy. A large part J:towever of 
these discussions belongs to the mere polemics of the day; 
and the theories which they maintain may be dismissed 
with little ceremony. Two leading opinions remain which, 
as in the case of the count;y franchise, seem when. combined to 
give us the truth. The firs~ of th~se optnions is that the 
franchise depended on the payment of soot and lot or the 
local rates and other charges upon the town : the other is, • 
that it arose from burgage tenure. The early writs afford 
no infQrmation on the subject. They merely direct the 
sheriff to return citizens and ·burgesses for every city or 
borough in his bailiwick ; and neither distinguish between 
chartered and unchartered towns, nor prescribe any electoral 
body. It seems reasonable therefore to believe that the 
burgess who came for himself and for his community was 
chosen by burgesses,* that is by the free inhabitant house
holders of the borough, members of the Court leet and 
subject to its jurisdictio~, and liable to contribute to all ·the 
burthens whether local or genBral of the borough. This 
view was adopted by a Committee of the House ofCommons 
which in 1623 under the presidency of Sergeant Glanville 
had occasion to investigate the entire subject. That 
committee, the members of which Mr. Hallamt describes 
as " the most eminent men in respect of legal and consti
tutional knowledge that were ever united in such a body," 
reported that "of commo~ right all the inhabitants house-

. holders and residents ·within the borough ought to have voice 
in the election."t But although the burgesses of Domesday 

il Hallam, Co1t3t. Hist. iii. 41. i Ib. 40. t Glanville's Rrports, 142. 

• 
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Book and of other early records were doubtless inhabitants 
of tenements in their respective boroughs, the quantity of 
their interest in these tenements must still be ascertained. 
Lord Holt and other eminent lawyers have inclined to the 
opinion that those only were burgesses within the primitive 
meaning of that term who held that description 9f freehold 
known aE? burgage tenure. This tenure was probably the 
original tenure under which town property was held. The 
inferior forms of tenancies are of comparatively modern date. 
The borough, even •though 'tminc<4!'porated, possessed common 
property and•enjoyed .common privileges. Such permanent 

• rights would naturally be confined to those who had a 
permanent lJroperty in the soil. But terms of years even as 
early as the time of Edward I. were not uncommon ;.and it 
became necessary to deal with the rights and the liabilities 
of the -lessees. We find in several records examples* of 
persons being exempted from tallages on the gTound that 
they did not participate in the liberties of the borough, and 
of others being expressly declared subject to these impositions 
as the condition of their being admitted to the rights of 
burgesses. It would therefore appear that those only who 
paid scot and lot were burgesses ; tlaat those only who held 
by burgage tenure paid scot and lot ; but that, at least in 
some cases, inhabitants who held estates less than freehold 
were allowed to pay scot and lot, or in other words were 
admitted to the liabilities and so to the rights of burgesses. 
It is probable that the usage with respect to the admission 
of such tenants was not uniform. In some boroughs the 
ancient exclusive rights of burgage tenants were maintained. 
In others the equitable claim of taxable inhabitants having 
only a chattel interest was recognized. Thus the two 
species of franchise, which in the pre-reform days were 

11 See Hallam, Canst. Ilist. iii. 42. 
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found in the s~ot-and-lot ·and in the burgage-tenure bor<{ughs, 
seem to have been gradually produced.* 

§ 3. Such were the original Electt>rates of England. The 
communities of the counties and the communities of the 
cities returned each their two members. The communities 
of the towns returned some two members, some bl!t one, 
according to their size and wealt?-. · The community of the 
county was understood to mean · the . freeholders of the 
county, from the middle ot the ftfteenth •century no longer 
defined by tenure but restricted #J)y al!lount of· freehold 
property. The community of the cities and towns :meant all ~ 
the resident inhabitants who contributed to the local taxes. 
In moJit cases, though probably not in all, these expressions 
were equivalent. All the resident inhabitants contributed 
to the' ~ates. All the contributories to the rates were resi
dent inhabitants. The rural ele9torates were slow to change. 
They admitted among their mnks Chester and Durham. 
They received additions from without, although not entirely 
on ~he same footing as that of their own representatives, on 
the annexation of Wales, on the union 'Yith Scotland, and on 
the union with IrelanJ. But the representation of the 
English counties was governed in 1832 by the statute of 
1429. The same counties sent up the same number of 
members, often indeed from the same families. The defini-

. tion of an elector was the same when William the Fourth · 
ascended the throne as it was in the days of Henry the 
Sixth. But even in the sl.owly changing agricultural body the 
alterations of fom centuries were visible. The forty shilling 
freeholder of the nineteenth century was a very different 
person from the prosperous proprietor who in· the fifteenth 
century was considered as entitled· to vote with the most 

* See Hallam, Const. Hut. iii. 43. 
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worthy Knights and Squires of the county. Even the sacred 
freehold had to compete with a novel and hardly less impor
taut interest. Almost at the very period at which the Act 
of Henry VI. was pa~sed, forces were in operation which 
gave an impulse to the extension of the despiRed estates for 
years. In the reign of Henry VIII. this interest had become 
so considerable that the Legislature thought fit* to protect it 
against technicalities by which the freeholder could fraudu
lently threaten its existence. But although this new inte
rest when thus set:ured g:pew a:r,}d ·prospered, no room was 
made for it i.l~ om• electoral system. The tenant for life of 

• a miserable kitchen garden was a member of the com
munity of his county. The lessee for 999 years of the 
largest farm in England had no place in county organization. 

The history of the second branch of the electoral com
munities was more varied than that of the counties. Both 
in the electoral rolls of each community and in the commu
nities themselyes strange anomalies had arisen. The old 
scot-and-lot qualification had in many places fallen into dis
use. The elections were managed by the Mayor and Coun
cillors. In many of the boroughs of late creation the 
franchise was expressly. limited to J;he municipal function
anes. During the period of triennial Parliaments, that is 
during the reigns of William and of Anne, when party spirit 
ran high and contests were freqaent, and no special 
machinery for determining questions relating to contro
verted elections had been yet provided, the electoral rights 
in each borough were dealt with by the House of Commons 
according to the immediate exigencies of party warfare. It 
appears to have been at this timet that the electoral rights 
of corporations, sometimes large sometimes very small, were 
recognized. By an Act of George II.t the last determina-

• 21 H. VIII. c. 15. t Hallam, Const. Hi st. iii. 46. t 2 George II. c. 2. 
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tion of the House of Commons was made conclusive as to 
the right of elections. Some check was · thus put to the 
continuance 6f this great grievance, but many absurd and 
unreasonable decisions were at the same time confirmed. 

Nor was the state of the boroughs themselves less anomal
ous than that of the electors in each borough, although the 
causes of the disorder were different. M~ny towns which 
ought not to have been represen~ed possessed full electoral 
rights. Many towns whose claim to share in the councils 
of the country was bey on~ dispate wen! unrepresented. I 
have already indicated some of the ciraumstances that led 
to this result. Many boroughs even before the Common~ • 
wealth were hopelessly insignificant. They seem for the 
most p41rt to have belonged to the ancient demesnes of t.he _ 
Crown, and to have been compelled on thi.s account to attend 
in Parliament. When the practice of Parliamentary attend
ance was once established, these boroughs continued to send 
their members, although the significance of the ancient 
demesne had passed aw~y. In some cases the miscon
duct of the sheriff affected the representation, although 
generally by deficiency rather than by addition. Many 

· towns voluntarily aba~doned or ol;Jtained exemption from 
Parliamentary service. At a later period ~umerous boroughs, 
and. those generally of a manageable size, were added for the 
purpose of strengthening the interest of the Court. But 
there was a still more potent cause for the .anomalies of our 
representative system. In earlier times the southern and 
western counties of England were far the most populous 
and the most wealthy parts of the kingdom. In them were 
s.ituated the great seats of national industry ; an~ in them 
were consequently the greatest number of boroughs. The 
North was then a desert region with a scanty and sparse 
population which contributed little to the material riches of 
the country. But the great industrial events which m~.trked 

• 
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the latter portion of the eighteenth century brought with 
them unexpected political changes. Political power must 
follow population and wealth. Population and wealth come 
in the train of industr}f. The seat of industry is determined 
by economy of cost.* That economy which ,had once been 
favourable to the South was now pronounced in favour of 
the districts where coal and iron were most accessible. The 

, great storehouses of coal and iron were in the barren and 
despised districts that lay to the north of the Trent. These 
counties became th~ scene of an ~traordinary immigration. 
The populatioa whi<Jh under William III. t was estimated 
~t eleven hundred thousand exceeded £ve millions when 
William IV. ascended the throne. Great cities sprang 
up with wonderful rapidity ; and fortunes were • accu
mulated which then seemed fabulous. But the Constitution 
had made no provision for these new interests ; and the 
selfish policy of the agriculturists! soon awakened the 
manufacturers of the North to a sense of their political 
depression. Then, after a contest that shook old England 
to its centre, the House of Commons experienced its :first 
great organic change. 

By the Act of 1832 the number of county members was 
increased by one-third. The larger counties were divided 
into separate electoral divisions, each returning two mem
bers. The counties of second-class magnitude obtained three 
representatives. The county franchise was e~tended. The 
old forty shilling franchise was retained, but copyholders 
lessees and occupiers of certain specified annual amounts 
were admitted. Eighty-seven boroughs were either wholly 
or partially disfranchised. To forty-three new boroughs the 
right of sending one or two members was given. When a 

• See Plutology, 307. t See Knight's Hist. of Eng. v. 3, 47. 
t See Roebuck's Feist. of thr Whig 11finistr<J, i. 6. 
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large population was unrepresented, several pari~hes were, 
as in Finsbury, formed for Parliamentary purposes into a 
borough. When a large poplilation bad grown up outside 
an old borough but contiguous to• it, the limits of that 
bt>rough were, as in Exeter, extended for Parliamentary 
purposes to its suburbs. · When the population was small, 
the constituencies were enlarged by the addition of the 
adjacent districts, whether suburban or merely rural, or by 

0 

the confederation of several separate towns. All the various 
borough franchises were aiolishe~; and a uniform ten pound
household franchise · was substituted ~ fQr them. These 
changes, whatever may in other respects have been their
merits, involved some serious deviations from constitutional 
prin:ciplles. Apart from the removal of admitted and com
paratively recent abuses, some of the positive features of 
this measure were certainly novel. The Act admits inequa
lity of representation. It disregards the n~tural divisions 
of localities. It separates districts that are naturally united, 
and it unites districts that are naturally distinct. It takes 
for the basis oftbe franchise a pecuniary qualification. Like 
J;Dany o~her compromises, it seems to have· accepted the 
theories of the reformers, while it was careful in practice 
not to give these theories their proper effect. In such 'bir
cumstances it is not a matter of surprise that in little more · 
than twenty y~ars the case which was thought to be finally 
decided should have come on for rehe~ring. 

§ 4. Various theories have at different times been pro
posed either as a basis for some proposed alteration in our 
polity or as an explanation or defence [Jf its existing form. 
Some of these theories· cannot be reconciled with those his
torica,l characteristics of our system which ,I have endea
voured to indicate. The results which they commend may 
be gqod absolutely, but not for us. · They are, to use· an 
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expressive phrase, not English. They are foreign to our 
political organization. There is no germ in our early politi
cal or social condition from which such results could have 
been developed. It is"on this ground that we must exclude 
all these organic changes of which Mr. Bentham was the 
leading advocate. Such a democracy as he contemplated 
is as little known to our political law as a republic. Our 
ancestors had· no greater sympathy with manhood suffrage 
than with consuls or presid~ts. At no period of our his
tory do we find iwy trate of personal representation. It 
was for their •respective communities, and not for any indi-

• vidual persons, that our Knights and citizens and burgesses 
have at all times come to Parliament. This great political 
doctrine, which, Mr. Buckle* tells us, must eventuall~ carry 
all before it, was not merely unknown to our ancestors, but 
wa'l alien to the principles upon which they proceeded. 
The possession of land was the fundamental principle or 
Teutonic settlement. The freeholder and the freeman we ~ 
originally convertible terms.t The man that had land t Jk 
his part in the courts or assemblies of the freemen. 'he 
man who had not land remained under the protection, i1 the 
mund and bohr, of another. Our e~trly law did not f< ego 
the security which the force of neighbouring opinion b1 1gs. 
The freemen were bound to act together in their rna c or 
their shire, their hundred or their tithing. The Lor( was 

I 

bound to answer for his followers in the courts from · .1ich 
those followers were excluded.t In such a system here 
was no room for personal representation. The politicr unit 
was not the man, but the tithing or the Lord. Thus vhen 
representation commenced, it was not the adult popula .)n of 
the district but the suitors of the County Court that• ected 

* Hist. of Civil. i. 396. t Kemble, Saxons in England, Jl. 

t Ib. 256. 
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the Knights : and it was the citizens and the burgesses who 
in like manner elected the members for the cities and the 
towns. In each case the persons represented were organized 
bodies, and not isolated or unconnecte<;l individuals. It 
follows therefore that at all times some political qualification 
was deemed necessary, some evidence that the elector was a 
bona fide member of his community whatever that might 
be. In later times the amount of qualification may have 
varied ; but there never was 41 period in English history 
when mere birth apart frora stattl.s was sufficient to confer 
political rights. The personal origin oo such rights is a 
Roman not a Teutonic principle. In the ancient republics • 
citizenship usually brought with it the enjoyment of pro
perty.*- With our ancestors the possession of property was 
the indispensable condition of the full enjoyment of political 

rights. t 
Equality of electoral districts also finds no place in 

English polity. Just as we have equal rights but not to an 
equality of things,! so we have equality of-representation 
but not of the things repres~nted. Our system of representa
tion arose spontaneously; and it has referenc~ therefore to 
natural and not to ariificial combinations. The political 
divisions of England have been formed by habit and not by 
a "sudden jerk of authority." "No man," says Burke,~ 
" ever was attached by a sense of pride partiality or real 
affection to a description of square measurements. He never 
will glory in belonging to the chequer No. 71 or to any other 
badge ticket." Old prejudices and unreasoned habits, and 
riot the geometric properties of its figure, are the ties which 
bind us to our home. Representation therefore followed in 
England the established division of the country, The origin 

• See Dr. Arnold's Thucydides, iii. 19. 
t Burke's Works, iv. 198. 

t 1 Kemble, 88 .. 

§ Ib. 313. 
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of that division is lost in remote anti( ity. It may have 
been coeval with the first Teutonic S\ tlement, and have 
coincided with the limits of their primiti' kingdoms.* But 
it is certain that for n~arly six; hundred . \ars the writs to 
send two Knights of the Shire :were sent to the sheriff of 
every English county without distinction, to the sheriffs of 
Rutland and of Hertford not less than to the sheriffs of 
Devon or of York. The representation of the towns still 
more forcibly illustrated the same principle. The pooreRt 
Cornish borough ~ad a voi'ce in ~e Legislature as potent as 
the second city in the kingdom. Nor was it until new com-

• munities and new interests had sprung up and claimed 
recognition that we find any complaints of electoral inequali
ties. Apart from the sinister influences under which repre
sentatives were given by the Tudors and the Stuarts to 
merely nominal boroughs, the objection to the older system 
was not that it was unequal but that it was exclusive. It 
was P-onstructed for one state of society ; and it wa8 there
fore unfitted for the requirements of a different ·state. It 
did not provide for the new CODjlmunities that in the course 
of time had been formed. Besides the removal of merely 
accidental defects, it required nothing save expansion. The 
dead or the false communities should have been removed, 
and the new interests required and were entitled to receive 
their writs of summons ; but those changes were not incon
sistent either with the representation of communities or 
with the equality of that representation. 

It further follows that numbers do not form the basis of 
our representation. The number of representatives in each 
constituency does not and it seems ought not to vary directly 
as population. That the representation never has_ so varied 
is clear from what I have already Raid. That even on the 

• See Kemble, Saxons in Eng. i. 72, 146. 
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principles of those who on the grounds of equality advoc-ate 
such a variation· onr representation ought not so to vary, or 
.that our laws cannot be taken to have intended that it should 
so vary, may readily be see!).. When the representation is, 
as it has always been in England, nation~l, the increase in 
the number of members in any locality in proportion to its 
population is so far from tending to equality of suffrage that 
it directly viohttes that principle. A member represents all 
his constituents and not any part of them merely. Where 
there are two members, .each !-epresents the whole c.on
stituency ; each of them is elected by a:ad is "responsible to 
the whole body of electors. If is not the case that· one • · 
member represents one part of the district, and another the 

_ other part. Both of them are members for the whole, and 
the elector who votes for them votes for two representatives 
and not for one only. The elector therefore of a single-

. seated district has only half the representation and half .the 
voting power of an elector in a double-seated district. It 
does not alter :he case that in the latter district there is a 
larger population. It is .no cure for the irregularity to 
remind the man who votes for a single member that there 
are in the adjacent district! ten thousand people who have 
the right of voting for two members. it is not exact poli
tical equality to gi,·e to each of ten thousand men twice the 
voting power that we give to each of ·five thousand of their 
neighbours. Much less is it political equality to gi':'e to each 
of twenty thousand four times the voting power that each 
of the five thousand, possesses. 

But while the principles of our early Constitution reject 
these popular theories of reform, they are not less hostile to 
many cherished doctrines of the Conservatives. If the 
Common Law never knew a numerical basis, it never recog
nized the virtue of a pecuniary qualification.· Until the 
reign of Henry VI., a century and a half after the days of 
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Edward I. and more than two hundred years after the 
Charter at Runnymede, status !Lnd not property was the 
foundation of the franchise. The rights and the obligations 
of the freeholder or oi the burgess were those of the class to 
which he belonged. His political capacitydidnotdepend upon a 
shilling more or a shilling less in his annual rental. Property 
was indeed the foundation of his status, but his status 
when once acquired was independent of his wealth. The 
smallest tenant in chief was, under the Charter of John, 
entitled to his w~t of summons equally with the wealthiest 

• 
Earl. The .poor~t freeholder who attended at the County 
Court, had before the introduction of a statutory qualifica
tion, as great a share in the election of representatives as the 
most worthy Knight or Esquire in the land. 

Whatever colour the pecuniary qualification as intro
duced by statute derived frvm the uniform practice of so 
many years, no such aTgument can be urged in favour of 
the educational tests or the plurality of votes or other similar 
systems which late politica.l discussions have brought into 
notice. All such projects are mere innovations. They have 
no root in antiquity. They are on the contrary inconsistent 
with fundamental and well recrgnized principles of our 
law. Our Constitution knows nothing of such fancy fran
chises. It wa.;; framed by plain men and for plain purposes. 
It deals with classes, and refuses to notice the different 
degrees of numbers or of wealth or of knowledge or of virtue 
which any such class comprehends. Is a man a tenant in 
capite, is he a suitor of the County Court, is he a citizen of 
such a city or a·burgess of such a town, are 8imple questions: 
and admitted, at least in early times, of a simple answer. 
But to separa,te the learned from the unlearned, to discrimi
nate the respectable from the ill behaved, to set up model 
constituencies of excellence and of worthlessness, or to assess 
the relative political influence of professions and trades and 
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inferior occupations, never came within the contemplation of 
our earlier statesmen. In political affairs as in all other 
things the English Common Law was true to its guiding 

·principle, "Lex omnes uno o?'e aUoq?J#itur."':' 

Another subject which has recently attracted much 
attention, but to which the preceding view of our constitu
tional growth is unfavo~rable, is the Representation of 
Minorities. If the doctrine of Personal Representation 
were accepted, the claims of Minorities would be just., But 
this claim is not consistent with t-'-e doctrme of Representa-• . 

tion of Communities. A community is fr~m it~ very nature 
regarded .as a single person, and must speak with a si~gle • 
voice. That voice can express nothing else than the will of 
the majority. Nor. is this an arbitrary arrangement. It 
arises necessarily from the circumstances of the case. Where 
some decision of the whole body must be adopted, if after 
full and free discussion the opinions of each side remain 
unchanged, and if no compromise can be effected, the opinion 
of the majority must prevail. If either of the two must give 
way, 'the few must yield to the many,· not the many to the 
few. It is· so in Parlia}llent; it is so in the Cabinet; it is so 
on the Bench ; it is so in every practical matter in life. In 
these cases which involv; a single and immediate action, the 
minority is conclusively bound by the decision. But in con
tinuing cases, sucli as questions of policy, the dissentients 
have their remedy. They may become the majority. If 
they be zealous in support of their views, and if these views 
be founded in reas'on a~d justice, they are sure to prevail. 
Under the influence of full and free 'discussion errm;s are 
gradually dispelled, and the rejected opinions are gradually 
adopted. Old opponents are not irritated an~ confirmedl'in 
their prejudices by a separation of the several parties into 

• 2 bu;t. 184. 
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hostile camps of unchecked partizans. They are enlightened 
and conciliated by continued and amicable discussion ; and 
treat their opponents not as strangers or as hostile, but as 
members of the same• community dealing with matters of 
common interest. 

For the same reasons which lead to the rejection of the 
doctrines of Personal Representation and the Representation 
of Minorities, I must also dissent from that modification of 
those doctrines which is contained in the electoral system 
proposed by Mr. Hare. Tltat sy~tem indeed does not propose 
to represent winoQties : it eliminates them. It accepts the 

• doctrine of personal representation ; and l)rOl}Oses by 
judicious treatment to render that doctrine not only harm
less but beneficial. The treatment consists in the voluntary 
formation of unanimous constituencies without regard to 
local connection. I do not enter into the details of this 
system, not from any want of respect for the care and the 
ability which they display or for the still rarer quality of 
appreciation of our earlier polity which Mr. Hare has shown, 
but because it is useless to discuss particulars when the 
principle itself is at issue. Personal Representation is not, 
as I have attempted to show, the th~ory of our Constitution; 
and therefore, if the view I have taken be correct, no system 
avowedly based upon that principle can be accepted. Nor 
can I think that the temporary association of electors for the 
choice of a representative is such a political organism as 
alone our Constitution recognizes. It is transitory. It bas 
no independent existence, but is formed for electoral 
purposes only. It sends to Parliament not persons entertaining 
certain opinions or feelings, but persons who are agents for 
those opinions or feelings, untempered by any admixture 
of other sentiments and uncontrolled by any regard for 
other interests. But the most obvious and the gravest 
objection to the system is that it seeks to cure one evil by 
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another of at least equal magnitude. The remedy is as bad 
as. the diRease. Mr. Hare seeks to overthrow the tyranny of 
the majority, and he sets up the tyranny of the election 
agent .. Under Mr, Hare's system e~h elector has only one 
vote, but that vote may be indefinitely transferred. This 
object is accomplished by means of a voting list on which the 
elector arranges in numerical order the candidates for whom 
he desires to vote. If the first on ·hi~ list does not need his 

· vote, then he votes for the· second. If the second does not 
need the vote, then he votes f.or the third and so on in • 
regular order. Few electors would c~re w arrange · in 
precise order of merit ten, much less twenty, names. It is • 
certain that in the last names some want of precision would 
be felt, and that the difficulty would rapidly increase with 
the increaRe of names. Even if this obstacle were o'vercom~, 
if the elector could make a satisfactory list of options, his 
efforts would in.. the absence of any combination be ineffectual. 
After a few well known names had completed their requisite. 
numbers, the voting would become random. No vote· can 
be useful unless its relation to other votes can be ascertained. 
The discovery of ~uch a relation implies inquiry or corre
spondence. The discove1-y of suitable correspondents and the 
conduct of the correspondence would necessarily be laborious, 
and most men· would gladly be relieved from the trouble. 
But these are the circumstances in which a special occupation' 
is generated. The business of constituency-making. would 
be quickly developed ; and, like other specialties, would soon 
by the skill wliich practice· gives banish all personal action. 
A man would then no more fill his own voting list than he 
would compound his own drugs or prepare his own con
vey~nces. If he insisted upon acting for himself, his 
vote would 'certainly be wasted. If he sought to form 
a· constituency, he would probably find that after w!iting 
a thousand letters, he was one of a constituency of fifty, 
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and that, as such a constituency was too small to be 
reckoned, all their votes were thrown away. His easiest 
and most effectual course would be to take the voting 
paper that some eleetion agent would give him. " The 
difficulty," says Mr. Bagehot,'k "is about the lower names 
on the list. A vote will be of use when it is arranged 
so as to combine with other vote::l, and will be of no use 
when it is not so combined. A voter cannot know that a 
paper which he himself draws up will be of use; he must 
go to an agent, ahd then•being.sure of correlative suffrages 
he will be ~onfirJ.ent of utilising his own. Everything 

• depends on arranging that after his first names are cancelled 
his vote for a name far down his list fit wHh other lists 
whose first names are also cancelled : and no one can do that 
but an election agent. · No one can settle voting papers but 
those whose business it is." So far then from our obtaining 
that intimate personal relation between the electors and 
their representative which :Mr. Hare desires, there ~ould be 
no personal communication at all. No elector could reach a 
candidate, no candidate could find a constituency, save 
through the intervention of an election agent. In the great 
majority of cases these agents would be in reality the 
electors, and the representatives would hold their seats at 
the pleasure of these new patrons. 

§ 5. Some of the securities which those who deprecate 
an unconditioned extension of the suffrage desire to obtain are 
practically carried into effect, although bya somewhat different 
method, under the existing system. These guaranties are 
independent of the question of the franchise. They exist 
alike under its widest and under its most restricted form. 
While they continue in force, no extension of the suffrage 

• Fortnightly Review, No. xxi. 283. 
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can wholly e~clude from the Legislature any interest, or 
stifle any expression of opinion. It is indeed the conspicuous 
merit of our present system that it is organic. Even if its 
growth be represBed or its form dist~rted, it can never be 
subject to the evils incident to an unorganized or even a less 
highly organized population. The representation of districts, 
that is of localized communities, secures in a greater or less 
degree both the representation of interests and the repre
sentation of opinions, and even . the representation of 
minorities. I have ah·ead~ notieed the •value of indirect 
influences in political affairs. Our owli history presents 
many illustrations of their power. All direct attempts to • 
secure the regular meeting of Parliament were ineffectual ; 
but by substituting for the hereditary revenue of the Crown 
a system of annual supplies perfect regularity has been 
insured. Parliament in early times made many attempts, 
and all of them without success, to iiiterfere· directly with 
the Executive Government. It now possesses under the 
system of ministerial re.sponsibilit.y an efficient control over 
the Administration. That great struggle with t}1e Crown 
which a Civil W 3,r and the execution of the King did not 
end was h;tppily adjuste~ by a slight change in the line of 
succession. In like manner the representation of interests· 
is not the less efficient .because it is indirect. To the direct 
representation of interests as brought together for merely 
electoral purposes there are grave objections. Society 
is not formed in separate horizontal layers. The vari9us 
portions of every community are inextricably inter
twined, and in proportion to the advancement of the 
community this mutual interdependence becomes more 
marked. Thus no division of interests can be framed which 
is not both inadequate and indistinct. Interests too and 
classes indicate that temporary antagonism which seems to 
exist between the vendor and th~· purchaser, but which on 
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a larger scale and from a different point of view disappears. 
The direct representation of interests as such would there
fore proceed upon and tend to confirm the belief that there 
is a radical hostility Mtween the different parts of society· 
This objection disappears in the representation of dis
tricts. It is the natural tendency of industry to distribute 
itself into special localities. This aggregation, when once 
it has begun, is progressive; and the industrial divisions 
thus become more and more definite. Each locality there
fore bears the sta~p of it!! pred~minating industrial pursuit: 
Some constiimenc.ies prefer a landed proprietor, others a 
shipowner, others an ironmaster or a cotton manufacturer. 
But these members occupy a different position from that 
in which they would be placed if they were sent directly to 
represent the Agricultural or the Shipping. or the Manu
facturing interests. They are sent by their constituencies 
as the local contribution to the National Legislature ; they 
do not appear as the attorneys of particular cla10ses. Among 
their constituents they reckon other persons than the 
predominant class onlj ; and it becomes their duty to learn 
and to regard the feelings and the wants of those persons 
also. When different classes are iancluded in one electoral 
district, they soon find that they have many common 
interests and sympathies which influence tl1em in the choice 
of a representative. Thus interests are practically repre
sented in districts: but the direct representation of the 
former is based upon the differences between electors, the 
representation of the latter upon their agreements. 

The represBDtation of districts also affords the means by 
which every diversity of opinion finds expression in the 
Legislatttre. This result is produced from the variety of 
electoral districts, a variety which from the causes already 
indicated must increase with the development of the nation. 
The more numerous and the more dissimilar the commu_nities 
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are, the greater is ·the probability that all shades of opinion 
will in so~e ~onstituency or other meet with sympathy. 
'There is seldom such unanimity upon any question that 
every constituency will pronounce ill its favour. It often 
happens too that constituencies return a representative from 
many of whose opinions they dissent, because in other 
respects they have confidence in him, or because he has local 
influence, or because they do not care to break off the 
connection with one who has served them long and well, or 
from some similar reason .• The ~ractica1. result is that the 
House of Commons reflects with toleri.ble' tLccuracy the 
prevailing opini~ns of the entire country in the proportion • 
oftheir relative prevalence. Those which are most general 
are most fully represented, but it seldom happens that any 
js entirely excluded. The House of Commons, like the 
nation of which it is 'a miniature, " is a place where minorities 
heresies oppositions remonstrances and protests of every· 
kind are represented and entitled to a hearing."* 

We must not regard this system as the result of any 
artificial arrangement of checks or ·balances. 'It grew up 
without any such intention of its founders or any knowledge 
on their part -of its tendWJ.cies. These tendencies have been 
produced by the operation of known social forces. It is to 
the agency of these. forces and not to any other cause that 
we must attribute the general success of our Representative 
Institutions. That a system which was founded . in the 
thirteenth century s~ould continue to work efficiently in the 
nineteenth, and that the princip:;tl defects in it which are 
now observable arise not from a froward retention of . 
customs but from a heedless departure from them, is strong 
evidence of continuous political life. As the nation: grew, its_ 
institutions grew with it. As the nation continues to grow, 

* l!;d. Rev. c. 229. 
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these institutions will in the same manner, and in obedience to 
the same law of growth, continue to expand. Locality is not 
indeed, as we shall presently see, the sole basis of our repre
sentation ; but i~ must always be an important one. While 
the natural limits of locality are preserved, not in their 
infantile form but in the form which the growth of the 
country indicates, there is no danger that any important 
form of opinion will fail to find 'its place in Parliament . 

Our present system also finds room not only for minorities 
in the nation at latge, butein so:g:Ie cases even for minorities 
in individual- con~tituencies. That which in the case of 

• opinions is effected by the variety of constituencies and the 
localization of interests is effected in the case of constituencies 
by a plurality of members. If all the members ofthe House of 
Commons were returned by a national vote, none but the 
majority of the nation could be represented. If each 
constituency returned one member only, none but the 
majority of each constituency could be represented·. But 
when two or more members are returned, the case is 
different. When the partit;)s at all approach to equality, a 
compromise usually takes place. Each party returns one 
member. In two constituencies captaining each 500 Whigs 
and 525 Tories, if each constituency returned one member, 
two Tories would of course be elected. If there were one 
constituency of 1025 Tories and 1000 Whigs and with two 
members, the result of the election would ptobably be the 
return of one Tory and one Whig. The 1025 ~ories would 
not attempt to carry two memhers against the 1000 Whigs.* 

§ 6. It is no part of my purpose to attempt the 
construction of any project of English electoral reform. 
Such an attempt would require a command over facts and 

• Senior's Essnys, ii. 304. 
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d~tails which I do not possess, and which in the absence of 
any complete official inquiry is perpaps not at present 
attainable. I am moreover fully sensible of the difference 
which Mr. Burke* has noticed between a statesman and a 
professor in a university. " The latter has only the general 
view of society, the former has a number of circumstances to 
combine with those general ideas and to t~ke into his · 
consideration." But while it is the province of the practical 
politician to apply to the existing circumstances of his 
country and of his time the theQrems of• politics, it is the 

• 
duty of the political student to asce;tain ~ the general 
principles involved in our polity, and to examine the • 
character of changes' which these principles exclude or with 
which they are consistent. I proceed therefore to indicate 
the conditions with which, as it appears to me, an electoral 
reform, if it be founded on our traditional policy, ought to 
comply. 

In the first place then the subject of representation must 
be an existing community. It must be an organized 
political body, having its own independent vitality, and 
thereby capable of exercising political functions. It is to 
such pre-existing and i.ndependent organisms, and not to 
individuals or aggregations of individuals for~ed for merely 
electoral purposes, that according to our Common Law the 
right of representation accrues. On this subject I glaqly 
cite the .authority of Mr. Hare, although that gentleman's 
system scarcely harmonizes with the historical theory 
which he accepts. "The electoral amendment," he says,t 
" which would be most in accordance with the historical 
forms of social progress in this country would be that which 
would enable every locality every community and every 
great or ancient association having a· distinct corporate 

* W.,orks, vi. 101. t Hare, On Election of Representatives, 55 (Ed. 1). 
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existence and the ordinary conditions of permanency to form 
a constituency or electoral nucleus capable of being repre
sented in Parliament." 

Further each sucho community when once established 
should for electoral purposes be deemed equal. Equality 
should at lea~t be the general rule ; and any deviation from 
it should be exceptional and limited. At the same _time 
there should be· in each case a plurality of members. No 
community should have more than two members ; very few 
should have but .one. \Vhere any community has in-

• 
creased to Sl.\Ch a~\ extent as to require additional repre-

• sentation, its increase in bulk will in the natural course of 
political evolution be attended by an increase in the com
plexity of its structure : and a division of the original whole 
will spontaneously take place. Thus additional representation 
will be obtained by the generation of additioual commu
nities. Where however thfl growth of a community has 
not reached that stage at which differentiation takes place, 
it has no more right to a larger share of Parliamentary 
influence than a large man or a rich man has above a small 
or a poor man. 

It must not be supposed that this electoral system is 
immutable. That state· which is ·without the means of 
some change, it has been said, is without the means 
of its preservation. Our Common Law, so ready in other 
respects to shape itself to the requirements of national 
growth,' was little likely to fail in so important a condition. 
Our representation therefore obeys the universal law of 
change. Old communities fall off, new communities are 
added. The Counties Palatine, Calais while it was au 
English possession, Wales Scotland and Ireland as these 
countries were respectively absorbed, all towns of any con
sideration that Wf)re anteTior to ~he reign of Henry VIII., 
and, more notably still, the ·older Universities, have all since 

2M • 
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the beginning of the sixteenth centmy been added to our 
representation. But with the sole exception of the Univer
sities these additions have been exclusively of counties or of 
towns. Nothing has hitherto beeil done for the great 
interests whicll in modern times have grown up irrespective 
of locality. In the thirteenth century there were few lay 
communities which were not sufficiently included in some 
shire. or some city or town. The social development of the 

_ co~ntry was very imperfect ; and the rough _division which 
was originally based upon the cir~umstaiVJeS of the property 
of the Crown was for such a condition sufficiently accurate. . . 
But the growth of the national industry both modified the • 
old communities, and called into . existence. others of a dif
ferent character. 

Where the nature of the industry is such as to admit of 
the aggregation of. its members in the sa.me locality, new 
comri:mnities are formed by the separation as they grow ·of 
the different parts of tha,t ·locality. New counties may be 
carved out of the parent county, and each city or town may 
become the metropolis of. a surrounding district. When the 
nature of the industry is not consistent with such an aggre
gation of·w.orkers, the~r union assumes a different and some
what less . definite shape.*. The community is in such 
circumstances formed by the combination of persons ar 

classes of persons similarly occupied in different places. 
There is a tel\dency to combinet among individuals in the 
same. occupation; ai:?-ong similar societies in different places; 
among different societies in the same place. These integra
tions take place in the professions, in the distributing · 
classes, ~n the so-called productive classes, and among both 
the employers and the employed. Many of these asso-

* See Mr. Herb~rt Spencer's Fi1:st P1·incipl:es, 202: 
t Assoc. for Soc. Science,.Report on Tmdes Unions, xvii . 
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ciations comprise a large nUiilber of members, and are in 
receipt of a considerable revenue. Such bodies may well seem 
entitled to utter their sentiments and their opinions in the 
legislature of the country. The theory of our_ Constitution, 
as declared in the writ of Edward the First, requires that 
what concerns all should be approved by all. The practice 
of our Constitution. admits not merely additional counties 
and towns, but also, as in the caRe of the Universities, other 
commmfities not founded on mere contiguity. It is difficult 
to suppose that .the :fir~t Edward, if such communities . . 
existed in hi~ day,. wol,lld have failed to seek their advice 

• and assistance. Yet for this class of communities l)O pro
vision has yet been made. I have avoided specifying any 
particular body, both because examples may readily be found, 
and because I do not wish to enter into any details of 
electoral reform. But it is in this direction, as I think, that 
those must look who desire a satisfactory revision of our 
political system. 

The extension of .the electoral franchise is perfectly 
distinct from the distribution of seats. Notwithstanding the 
favour and the dread with which this extension is regarded, 
its real importance seems to me very much inferior to the 
other branch of the subject. The g;neral principle on which 
it depends is sufficiently obvious. . If the representation be 
of communities, the members of each community must be 
the electors. No test should be required from them other 
than that of bona fide membership. The evidencfl of mem
bership niust of course vary according to the character of 
the community. No uniform franchise would be possible; 
or if it were possible, would be desirable. But as a general rule 
some direct contribution to the revenue of the community 
affords the obvious and natural test. In counties and towns 
this contribution would take the form of the payment of 
rates. In other constituencies it would be determined by 

2• M 2 • 
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the character and the rules of the society. But the rate
paying qualification rests on a very different foundation 
from the rent-paying qualification. It is the participation 
in the municipal burthen, in the life ~ the local community, 
and not the mere possession of wealth, that is the basis 
of the suffrage. Although the ratepaying rule would exclude 
lodgers, such persons would' usually find_ a place in some non
local constituency. In the case of such constituencies it 
might perhaps be required that no person should belong to 
more than one constituency, an<\ .that· tj1ose who held a 
double qualification should tlect on which of ~he two they 
would ~·ely.. The advantage would probably be a greater • 
variety in the representation. If, for example, the clergy 
formed a special com;tituency, and were confined to its limits, 
the resident members of the Universities would acquire a 
representation which practically they do not now possess. 

The grounds on which I h~ve thus advocated a ratepay
ing qualification in the existing constituencies are purely 
historical. They do not rest upon any assumed fitness or 
unfitness of any particular class of persons. The ratepayers 
seem to be the lineal representatives at the present day of 
the suitors of the County Court or of the resillent house

. holders that paid scot a~d lot. They' are the persons who 
form the local community ; and, since it is the community 
which is represented, they are the electors. The same con
clusion haR also been reached from different p~emises. Mr. 
8pencer, * on grounds not of history but of general principle, 
contends ·that the incidence of taxation must be made more 
direct in proportion as the franchise is extended. He urges 
that it is only by this means that the relation between State 

. action and cost can become palpable ; and that a check can 
be placed upon the tend~ncy which· the working classes . 

*'Essays, 2ud series, 243 . . 
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so strongly show of a desire unduly to extend the func
tions of Government. Mr. Spencer also contends* that 
the ratepaying qualification is a valuable test. Those 
tenants whose rents ~repaid by their landlords lose their 
votes. Those tenants who pay their own rates thereby 
obtain votes. The former are so improvident as to be 
so inconvenienced by the payment of rates that they 
prefer disfranchisement to payment. The latter resist 
present tel!lptations and save money, with the view (among 
other ends) of ~ying r~tes and becoming electors. But 

• 
political imJ:irovi~ence generally accompanies pecuniary 

• improvidence. The ratepaying qualification thus encou
rages the spontaneous separation of the provident and the 
improvident. The improvident disfranchise themselves. 
The provident are enfranchised by their own act. 

• Ib~ 255 . 

• 



CHAPTER XX. 

'l'HE CHECKS UPON :iARLIAIIitENT . • 
• § 1 .. The classifica~ion of Governments has always been • 

a favourite subject with political philosophers: The division . 
. usually accepted reflts upon the number of persons by whom 
the sovereign power is. admi:p.istered. According to the 

.limitation·or the· extension of this number Governments are 
described as Monarchical or Aristocratical or Democratic or 
as forming some combination of the~e principles. But this 

. diVision is based upon the external form of Gov.ernnients, 
and n.ot upon their iJ?-terior structure. It has reference to 
the persons who direct the organism ; but it overlooks the 
character of the organism itsel£ · A better principle of 
division seems· to be tl:e distribution of the· sovereignty. 
The sovereign power may consist of one part only or of 
several parts. If the political structure be siniple, its 
functions will also be simple .. If it be complex, its functions 
will be complex. In the former case there is an absolute 
Government; in the latter a limited Government. The 
distinctive characteristic then of a free or Constitutional 
Government is· the composite character of its sover.eignty, 
and not tl~e plurality of its sovereigns. . The distinctive 
.characteristic of Imperialism is the unity of its power, not 
the individuality of the person in whom that power is vested. 
If free thought free speech and free action be stifled or 

• 
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repressed, it matters little whether the tyranny be of one 
or of many. If the whole power of the State be centered in 
one body, if thought and speech and action depend upon the 
will of one person or ~ne set of persons, that Government, 
whatever_ may be its deflignation and whatever its external 
form, is an absolute Government. It possesses the 
machiMry for applying as it thinks fit the whole power of 
the community. There is no machinery by which any such 
application may be arrested. Such is the character · of 
absolute sovereig14ty, wh~ther it he Imper;:ttorial or Demo
cratic, whetQ.er it derive its ongin from the sword or the 
ballot box, or wh.ether it be exercised by one person or by. 
many millions. Very different l10wever is the Government 
of England. With us sovereignty rests with th~ Queen in 
Parliament. That sovereignty, as. the teri:n itself an~ the 
nature of th_e case implies, is as absolute as that of Diocletian 
or Napoleon. It admits no other limit than those which are 
set by our physical and moral nature. It might seem indeed 
at present inclined towards democratic absolutism. The 
enormous power of Parljp.ment and more especially of the 
representative portion of it, its legislative power, its 
direction through Ministers who are responsible to it of all 
the powers of the Crown, its supervision of the Bench, the 
absolute control of the House of Commons over the finances 
of the kingdom, at first sight suggest a unity of power that 
the most centralizing Gaul could not contemn. But there is 
in reality no such unity. Power is diffu~d through 
different bodies of which the unanimous concurrence is 
required; and it is exercised by each of them under powerful 
checks. These checks relate partly to the regulation by the 
sovereign body of its own proceeding::1, and partly to the 
external influences to which these proceedings are subjected. 
I proceed therefore to consider the constitutional guarantees 
which are secured by the nature of our sovereign power, by . 

• 
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I 

the mode in which it habitually exercis_es its functions, and 
by the principal external circumstances which influence its 
will. 

§ 2. I have already shown that Parliament possesses no 
independent authority. It is merely the Council of the 
Crown. Its functions are deliberative, and the control 
which it exercises over every department of the· Executive 
is indirect. Every act. of State, although it m~y be per
formed solely in deference to t~e advi~e of Parliament, 
remains the act of the King. • Before the final ttcceptance of 

. the advice which Parliament tenders, the• King has in his •• 
·powers of prorogation and dissolution ample means of 
securing the fullest discussion ana of ascertaining beyond 
doubt the tendency of public opinion. Thus the Crown can 
always. check, even if it cannot ultimately prevent, the. 
adoption of a policy which it deems unwise. This power is 

. at the present day neither impair.ed nor abandoned ; * but 
is, as we have seen, exercised in a new and pe;uliar manner. 
Its agent now is the Cabinet. Th11s the relation of Ministers 
to Parlianient raises a new check in our modern system of 
Parliamentary Government. The Ministers are the natural 
le~ders of either House. .,They facilitate the performance of. 
Parliamentary functions, and 'they keep those functions 
within proper limits and in a steady course. It is their 
dnty to prepare for Parliament all business connected with 
the Admini~hation, to make distinct proposals respecting the 
best means of raising the supplies required for the current 
year, and to reduce such proposals into a tangible form for the 
purposes of debate. In like manner it is their duty to 
suggest such improYements in the laws as the experience 
wl1ich they have acquired in ~he practical administration of . 

* Per Lord Pa.lmel'ston, 3 Han:. clix. 1386 . 
• 
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those laws enables them to offer. The same facilities which 
Ministers possess for ~scertaining what the nation should 
follow equally enable them to advise as to what it should 
avoid. It therefore. becomes their duty to consider the 
probable effects of all propositions that non-official members 
bring forward, and to oppose such as they consider ill-judged 
or ill-contrived or otherwise objectionable .. They thus both 
themselves prepare business f~r the consideration of Parlia
ment, and they criticize the business that is prepared by 
others. I need no~ dwell ~n the importance of these functions. 
They are es~ential to the succ~ssful working of our form of 
Parliamentary 6overnment. They make the difrerence 
between an organized deliberative Assembly and a mere 
mob. In any large number of people, if there be no organi
zation, the sense of personal responsibility is lost in the 
numbers; and no means exist for determining the real 
opinion of the assembly. Such a body with~ut some 
guidance is helpless; and if it refuse obedience to its-leaders, 
its conduct will be uncertain, arid its decisions unstable. 
It is the steadiness with which it generally acts,* and the 
care with which it. avoids rash and inconsistent decisions, 
that especially distinguish the House of Commons from 
other popular assemblies. That •these qualities are due to 
our :Ministerial system appears from the headstrong and 
capricious conduct of that Houset at the time when its 
proceedings were not under the discipline of the present 
system, and from the difference in its working which we 
now observe under a strong and a weak Government, that 
is when the House habitually follows or disregards the 
advice of the Administration. 

Two points connected with this part of our political 
system deserve attention. The control of Ministers, 

• Earl Grey, Parl. Gov. 62. 
t See Macaulay, Hist. of Eng. iv. 434 . 
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powerful though it he, does riot in the least interfere with 
the fullest freedom of action on the part of individual 
·members. That control is merely persuasive. Every 
member of Parliament may bring before the House to 
which he belongs whatever proposal he thinks fit, without 
leave asked of the Crown or of any committee. There are 
no Lords of Articles, as in the Scottish Parliament, or 
references to Stan5fing Committees, as in the Congress of 
the United States. The House expects to .hear on every 
such proposal the "opinion of the Adlllinistra~on ; and usually 
defers to that opinion, as to tlle opinion of persons in whose 

·judgment it has confidence, who have the opportunity of '• 
forming a correct judgment upon the question, and whose 
duty it. is to form an opinion. If the Administration approve 
of the propoeal, its assent is evidence to the House that 
the proposed measure will propably be an in1provement. 
If it disapprove, most of its supporters will follow its ad vic~. 
Its opposition therefore ensures that, if the measure be 
carried, ample proof of its merits Rhali have been given. 

We must also observe that this guidance of Parliament 
must be performed by MiniHters -of the CroW!!, that. is by 
persons actually holding high official rank and administering 
the great departments oi' State. Other persons may. be 
versed in the affairs of State, and may possess both long 
experi;nce and even have access to the official sources of infor
mation. To such persons their fellow members will always 
lend an attentive ear. But their weight is far short of that 
which they would ·have if they spoke tinder the imni.ediate 
responsibility of office, and as the persons whose duty it 
would be to carry into effect the measure under discussion. 
Seats in tb..e Cabinet have sometimes been given· to persons 
without ·any recognized official rank. These arrangements 
have always been unsuccessful. Such a semi-Ministerial 
state bnngs weight neither with the Ministerial party nor 

• 
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with the Opposition. Thus in Lord Aberdeen's Ministry 
Lord Jolin Russell held for some time the novel rank of 
Leader of the House of Commons without any Ministerial 
office. A proposal WitS made that in consideration of its 
laborious nature a salary should be attached to this position. 
The motion was ultimately withdrawn, after an admission 
from Lord John Russell himself that the creation of such 
an office apart from Ministerial duties was if not uncon
stitutional at least inconvenient.* 

The means o~ self-defence which each of the three 
branches of. the Legislature possesses is the power of 
disagreement. The means by which the Ministry enforces its 
opinion is the power of resignation. Its responsibility is not 
taken away by any vote of Parliament. The act so advised is 
still the act of the Crown, and the principal servants of the 
Crown are responsible for it. Whether the pressure come 
from the Crown or froin. the Parliament, it is the duty of 
Ministers either to resist it or to accept it and its consequences 
as their own. " If," says Earl Grey, t "they continue to 
administer the affairs of the country when powers they 
think necessary have been refused or a course they disap
prove has in spite of their ad vice been adopted by the 
House, . they are justly held answerable for the policy of 
which they consent to be the instruments." The principle 
is the same as that which in the case of the Crown we have 
already considered. Obedience to wrongful commands can 
never be accepted as a defence either in law or in policy. If 
Lord North be justly blamed for his execution in submission 
to the King of a policy which he knew to be wrong, the 
censure which attaches to him would not be dimini~hed if 
the author of that policy had been not the King but the 
House of Commons. 'l'he best mode of checking improper 

* 3 Hans. cxxx. 388. t Parl. Gov. 92. 
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commands is to prevent their execution ; and this object is 
effected in our system by the difficulty of finding a Ministry 
which will incur the responsibility of obedience. 

We thus arrive at a further check:. Since the Queen's 
Government must be carried on, those persons who have 
overthrown one Administration must be prepared to provide 
a substitute. From the nature of the case they must in doing 
so be subject to unsparing criticism. Thus ift;he Ministry be 
responsible, an equal responsibility rests with the Oppo-,.._ . 
sition. They oppose· knowing th~t they.- are liable to _be 
required to substantiate th~ir statements. They cannot 
merely harass or displace their opponents. They must take 
those opponents' places, and give practical effect to their 
doctrines. Thus as the hope of acquiring office reduces the 
bitterness of Opposition, so the fear of a compulsory 
acceptance limits its extravagance. "Those," says Earl 
Grey,* "who have watched the probeedings of Parliament 
cannot oe ignorant how many unwise vot~s have been pre
vented by a dread of the resignation of Millisters, and that the 
most effective check on factious conduct on the part of the 
Oppositio~ is the fear entertained by its leaders of driving the 
Government to resign on a question upon which,iftheythem
selves should succeed to power, they :would find insuperable· 
diffi~ulties in acting differently from their predecessors." 

§ 3. The Bicameral system, it has been· observed,f 
- accompanies the Anglican ·race like the Common Law. 

Not 'only do the Peers of the present day securely. fill 
the places of the Mow brays and the Bohuns, the Mortimers 
and the De Veres ; but in every community to whicl_l 
our. mighty mother- of men has given birth the institution 

.. of the two chambers 1s religiously preserved. Wheri 

* Parl. Gov. 93. t Lieber, Civil Libe1·ty, 11)7. . -
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the backwoodsmen of Oregon met to repair the con
tinued neglect of Congress and to establish some form of 
Government for themselves, they at once adopted the prin
ciple of the two Houties. Even the freed Africans brought 
the same principles to Liberia. In ·the Congress of the 
1J nited States, in the Congress, while it lasted, of the Con
federate States, in every State Legislature North or 
South on the Atlantic or in the far West, in every British 
colony which has attained to the dignity of local self Govern
ment from the St, Lawre~ce to the Murray, the same political 
organs are :r;eproduced. The true cause of this remarkable 
uniformity lies d~ep in the original character of Anglican 
liberty. That liberty is essentially different from that 
"unity of power" to which Rome and the nations derived 
from Rome aspire. It implies safe guarantees of undis
turbed legitimate action and efficient checks against undue 
interference.'* But where the whole power of the State 
rests undivided. and unmodified, whether in an individual or 
in a body of men or in the whole community, there is not 

. liberty but absolutism.t The true merit then of the Bicam
eral system is that by dividing a power that wou]d other
wise have been beyond control it secures an essential 
guamntee for freedom.t • 

·where there are two assemblies differently constituted, 
each naturally serves as a restraint upon the 'other. The 
same passions, the same interests, and the same personal 
influences, will often possess a very different degree of 
weight in the respec'ti ve Houses. There arises too an emu
lation of character and of talents.§ Even the jealousy of 
one body is a safeguard against the usurpations of the other. 
There are other incidental advantages in this division, such 

• Lieber, GivU Liberty, 24. t Lieber, Pol. Ethics, 358. 

t See Guizot, Hist. of Rep. Gov. 443 ; Mill, Rep. Gov. 233. 
§ See Bentham's Works, ii. 308. 
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as the greater opportunity for ample and deliberate discus
sion and the greater security against surprise or any simil;:tr 

· stratagem. ·.But these objects can be attained, if not so fully 
. at least sufficiently, in a single Hous~ by the aid of proper 

rules of procedure, It is. very doubtful whether the ~dvi!-n
tage in this respect of the two Houses would outweigh its 
disadvantages. For this system like all other things has its 
characteristic inconvenien~es. It. enables a. minority to 
defeat a majority. It often delays and sometimes altogether 
prevents useful reforms. It leads to con:f¥cting claims and 

. . 
jealous rivalries. At best it involves do;tble.trouble and 

. loss of time. These inconveniences are the pric!'l we pay for 
the security of our freedom. It is better that we should 
submit to a slower· and less energetic political action than 
that we should establish absolute and irresistible authority. 

In this view we can understand· both why there is a 
duality, and why there is not a· plurality, of Chambers. 
Two Chambers are found to be sufficient to attain the desired . 
purpose. A greater nurnber ·would only increase the cost 
without improving the .result. The division of power must • 
be secured even at some cost of efficiency ; but the arnount of 

· this cost should be reduced to its least possible limits. 
The main cause of the• success of this system in England· 

is do~btless its historical development The House of Peers . 
was not made, but it grew. It waxed as the nation waxed; 
and people were from tirne immemorial accustomed to .see 
the territorial G~andees in ·what ·seemed their natural 
position. In this way not a few of the' associations and 
sympathies which once attached to the great Feudal Lords 
still linger around their less romantic representativef!. Thus 

· both ·the force of custom, and the traditions of ancient 
greatness, and a general though perhaps vague sense of 
present utility, combine to secure the position of the House 
of Lm~s. But this House is of purely English growth . . 

• 
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It has no analogue in the political system of continental 
Europe. It has been indeed transplanted thither ; but it 
refuses to thrive out of its native soil. Even in the Colonies 
the Second Chamber ·has never attained the dignity of its 
great Original. There is perhaps no more difficult question 
in practical politics or one towards the solution of which the 
political thinker can give less help than that of forming in 
a new country an Upper House. The reason wobably is 
that its constitution must be in a great degree determined 
by the circumsta~ces of e~ch community. Experience seems 
on this subiect to warrant tlie settlement of two general 
principles only. bne is that the Second Chamber should be 
wainly a representative body; and that its non-elective 
members, if any, should be persons who had served for some 
time in some great public office.* The other is that in its 
duration and its constit)lency it should widely differt from 
the Primary Assembly. 

It is difficult however in practice to combine these con
ditions without resting the Second Chamber on too narrow 
a basis. If there be two Reprer;entative Chambers, and if 
one be formed on sound principles, the second, so far as it 
differs from the first, must deviate from those principles .. · 
I have sometimes thought that a s·olution of this difficulty 
may possibly be found in the application of Mr. Hare's electoral 
system to elections for the Second Chamber. In this· case 
those objections which are fatal to the value of that system 
as an instrument for the election of the House of Commons, 
or any similar Assembly, do not exist. The Legislative 
Councils, as they exist in British colonies, are small bodies 
not subject to dissolution but gradually renewing their 
numbers by a system of rotation. In Victoria for example 
the Legislative Council comprises thirty members, of whom 

* See :M:1·. Mill's Rep. Gov. 237. t Guizot, Hist. Rep. Gov. 447 • 
• • 
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six retire biennially. · Thus at each election the number of 
vacancies is not much greater than that with which at a general 
election the city of London has now to deal. We should not . 
therefore have in such circumstances. tliat absolute certainty 
that. the elections were passing into the hands of 
professional agents which, as we have already seen, if! 
the chief defect in Mr. Hare's system. These Councils 
also now ,represent · large and merely arbitrary electoral 
divisions, so that: the principle of locality has in their 
case little or no influence. Th~se dis~ricts are not in 
any sense communities, but •are mere geograpl;lical expres-

. . 
sions. Thus another objection to the use of Mr. Hare's 
system di~>appears. If then a marked distinction between 
electoral bodies be sought, the members of ·the Council 
might be chosen by the entire colony and not .by pro-

. vinces or similar electoral divisions. Such a course would 
have several ad val?tages. It would give different constitu
encies. for the two Houses. It would probably admit of a 
considerable extension of the franchise for the Council. It 

· would greatly increase the weight and authority of that 
·body. In place of representing a handful of comparatively 
·wealthy men, the Second Chamber would· then be chosen by 
a vote coextensive with tlie counti-y itself It is needless to 
describe the machinery of election which Mr. Hare has with 
such ingenuity c.onstructed ; nor in its application to· the 
present case is there any pecularity that calls for remark. 
But even thus this system is not, I think, free from grave 
objections.* It is not however essential £o 'the method which 
I suggest. That method is the election of the Upper Hom;e 
by the whole· body of electors and n:ot by separate divi
sions ; but this mode of election must be accompanied with
some arrangement to secure a representation of the minority. 

· * See Mr. Bagehot's criticisms in the Fortnightly, Review, No. xxi. 267, 283. 
. . 
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Mr. Marshall's scheme of giving each voter a less number of 
votes than the whole number of candidates also deserves 
consideration. But it is only because the conditions of the 
case appear to require.a departure from the principle of the 
representation of communities that, as the next best thing 
but only as such, the extension of the constituency and t.he 
representation of the minority might in my opinion be use
fully adopted. 

~ 4. The utility of Parliament depends upon the freedom 
of its action • and ?be gen•uine ~xpression of its will. But 

• that freedom and rt1at expression depend upon the mode of 
proceeding by which its will is ascertained and its action 
determined. The law and custom of Parlia~ent therefore 
form an essential part of our political system. Unattractive 
and even trifling as it may at first sight appear, the code of 
rules which under this title has been spontaneously evolved 
is, both in its origin and its immediate and remote results, 
one of the most striking phenomena in our polity. It is 
peculiar to the Anglican race. It has silently been developed 
to a degree of almost absolute perfection. It has become in 
other countries the model for the practice of legislative 
assemblies. It has proved at bon!e a:q efficient instrument 
of public instruction for the transaction of the business of 
public meetings. There is no slight advantage in securing 
that the public business shall be transacted decently and in 
due order. But this is the least of the serviceR of Parlia
mentary Law. The-minority is protected, and the violence 
or the improvidence of the majority is restrained. Every 
individual member and the public at large alike find in this 
system their appropriate security. Every member is enabled 
to express fu1ly and freely his opinion on every subject with 
which the House has to deal. There is no room for strata
gem ; there is no stifling of debate. The utmost latitude of 

• 
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dL<>cussiop. is secured ; but after free deliberation the action 
of the majority is unimpeded. At the same time that the 
rights of the minority are thus protected, full consideration 
is secured for ea~h measur~. No important step can be 

· taken heedlessly or upon a sudden impulse. No House of 
Commons could in a fit of patriotic enthusiasm sacrifice 
upon the altar of their country in a single evening their own 
rights and those of their constitu~nts. It could not, like 
the Constituent A-ssembly on. the famous night of the Fourth 
of August, abolish by acclamation the whole social structure 
of the country. Those rigid-rules have o:t\en a yery sobering 
effect.. They give time for the fits of ~xcitement that are 
incident to large Assemblies to subside or to pass away. 
They cannot indeed exclude errors, but they fix the liinit of 
error. Our deliberate judgment may be wrong, but we can 
hardly be guilty of rashness or improvidence. . 

We are now so familiar with the exercise of the Lex et 
Consuetudo Pa1·liamenti that we fail to recognize its real 
merits. In this instance, as in so many others, we neglect 
the marvels that are at our feet. But the unanimous testi
mony of the ablest writers, and the results that have 
attended the absence of any such system, prove the consti
tutional importance of th1s branch of our law. De Tocque-

. ville* has pointed out the growing tendency of Democracy 
to disregard forms and to slight their importa,nce ; . and 
earnestly enforces the importance which in such a condition 
of society forms, as the defenders of true liberty, possess. 
Liebert dwells upon Parliamentary Law as an essential 
guarantee of freedom and as one of· the especial glories of 
the Anglican race. · Even the h'abitual.wrath of Bentham! 
himself is modified when he approaches this part of our 

• 
* Dem. in Ame-rica., ii. 390. t Civ. Lib. 153. 

Works, ii. 332 . 

• 
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polity. The great Reformer, whose denunciations are so 
fierce and whose language is so unmeasured on all other 
parts of our law, recognizes "in this bye-corner the original 
seed-plot of English liberty." In this department of our 
law and in this alone, he confesses that "although equally 
disposed to have hazarded invention," he has had "nothing 
to do but to copy." There are few Legislative Assemblies 
in other countries that have not suffered from a want of that 
elementary knowledge of the procedure of public meetings 
with which every, Engli~hman and every American are 
unconsciously. familiar. Such :, want has been one main 

• obstacle to the establishment of free constitutions on the 
continent of Europe and in South America. In the great 
French Revolution the same difficulty, as I have already 
intimated, was keenly felt. Sir Samuel Romilly, whose 
liberal nature and hereditary sympathies led him to take a 
deep interest in that Revolution, prepared for the use of the 
National Assembly a statement of the rules of the House of 
Commons, and Mirabeau translated the work into French. 
That Assembly however neither adopted these rules, nor • 
observed any others. There was no order or regularity in 
their debates* A hundred member~; might be seen at the 
same time attempting to address the House. No rule was 
observed in making motions. The spectators were allowed 
to applaud and even to his-<>. The authority of the Presi
dent was altogether disregarded. ".1\-fuch ofthe violence," 
says Sir Samuel Romily,t "which prevailed in the Assem
bly would have been allayed, and many rash measures 
unquestionably prevented, if their proceedings had been 
conducted with order and regularity. If one single rule 
had been adopted, namely that every motion should be 
reduced into writing in the form of a proposition before it 
----- -------------------------------

• Carlyle, Fr. Rev. i. 265. t Life, i. 75 . 

• 

• 
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was put from the chair, instead of proceeding as was their 
constant course by first resolving the principle as they 
called it (decreter le principe) and leaving the· drawing up 

·what they·had· so resolved (or as the}' called it la redaction) 
for a subsequent operation, it is astonishing how great an 
influence it would have had on their debates and on their 
measures. When I -was afterwards present and witne~ed 
their proceedings, I had often occasion to lament that the 

. trouble I had taken had been· of no avail." 

• • 
§ -s. We have thus see·n some of the p~incipa1 checks 

which control the operation of the various powers of the State. • 
The Crown expresses its legislative will only by the advice 
of both Houses of Parliament, and . in all other matters is 
enlightened and assisted by their advice. Each House of 
Parliament has in its system of procedure provided means 
for arriving on the -fullest information and the most mature 
reflection at the best conClusion that it is in its power to 
form. These Houses are further restrained at the presen' 

• day by the knowledge that their .advice may lead to the 
displacement of the principal servants of the Crown, and 
to the demand upon them by the Crown for a new Adminis-

• 
tration and fm· the practical execution of their own advice. 
As between themselves, the two Houses have a sufficient 

. guarantee in the necessity for their concurrence. Each 
·_ House can protect itself by refusing its assent to the pro
posals of the other. The Commons may reject all money 
bills with which the Lords have interrered. The Lords may 
refuse to consider any bill which includes a tack. We have 
already seen how, partly by the influence of the Crown 

· partly by the good sense and the forbearance- of the disputants 
themselves and chiefly by the weight of public opinion and 
the exigencies of public business, such disputes are compro
mised or otherwise determined. But the guarantee itself 

• 
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implies something more. In this case, as in almost every 
other case in our political reasonings, there is a sort of 
universal postulate. As in all our reasonings on physical 
subjects we assume t:be continuance of the existing order of 
the universe, so in political reasonings we assume the con
tinued supremacy of the law. Happy indeed it is for us 
that long familiarity has enabled us to assume as a matter 
too obvious for statement such a proposition. Yet there 
have been times in our own history when a King meditated 
to govern at one time without a Parlia.ment, at another time 
with a mutil~ted 'f>arlia~ent ; " and when on the other side 

, the House of Confmons told the House ef Lords that, if their 
Lordships would not concur in the necessary measures, the 
Commons would govern the country without the aid of the 
other House.f Nor even in our own time has the assertion 
of principles been unknown which, although doubtless not 
intended to exempt from all legal restraint one brancl1 of 
the Legislature, were inconsistent with that general subor
dination which is the characteristic of our polity. 

The Queen in Parliament exercises the supreme power 
or Sovereignty of the United Kingdom. That great Court 
can make new laws or abolish old laws, can superintend the 
administration of justice, and can remove or if need be 
punish the officers who administer it. But this authority 
rests with the Queen in Parliament: it is a power which 
must be exercised by the whole body ·and not by one part 
or even by two parts of it. The alteration of the law 
proceeds from the Queen, but even in her case it must be " 
such an alteration as the law recognizes. Much less there
fore will the law recognize any attempted change of its 
provisions by any subject or any body of subjects, what-

* See Forster's Hist. Essays, i. 110. 
t Guizot, Hist. of Eng. Rev. 122 . . 

• 
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ever may be their position or their influence. The law has 
indeed assigned to Parliament for the better performance ofits 
functions certain great powers privileges and immunities. 
These special rights are included in t.he Lex et consuetudo 
Pa1·liarmenti, and form part of our general law of Status. A 
member of ·Parliament for example cannot be called in 
question for anything said by him in his place in Parlia: 
ment, nor can he be arrested in any civil proceeding. But 
these powers niust be exercised strictly within the limits of 
law; and a member of Parliament is answerable, like any 
other person, for his .langua~e outside Pa~Jiamilnt, and even 
for the publication i~ the usual manner of a speech delivered , 
by him in Parliament. Nor can either House by its reso-

·;,:? lution create any new privilege. Much less can it im
' ,.' pose any disability upon any person not one of its 

:.;. -~ members or by any claim to special jurisdiction deprive 
,-: him ofhis remedy at la-\v. Nor will the comman-d of 

, _'· ·either House, except in such cases as are distinctly 
• recognized by law, furnish a justification to any officer 
~~ for any act or forbearance which without such com
·;"' .. maud would have been illegal, or in any way shelter him 
- "' from tl1e ordinary consequences of his conduct. If the 

irregular command-of th~ Queen be no excuse for an act 
oth,6rwise unjustifiable, the irregular command of her 
Council or of any part of it is not entitled to any greater 
deference. 

It is needless to discuss at length such familiar cases as 
o those of· .Ashby v. 'White and Stockdalt v. Hansard. But 

the character of our Common Law, and the- analogies which 
'it affords, seem to me conclusive as to the restraining and 
protective power of the Courts. In Ashby v. White a 
remedy was given for a wrong do.ne to an elector hy the 
rejection of his vote, altho_ugh the House of Commons 
claimed exclusive jurisdiction m electoral matters. _In 

• 
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Stockdale v. Hansa1·d a remedy was given for a wrong 
done in pursuance of the very order of the House. In both 
cases the House of Commons passed very Rtrong resolutions 
in support of their alleged privileges, and even attempted to 
enforce their authority against the officers who carried out 
the judgment of the Court. But the precedent of 1 840 
points to the true solution of the difficulty. Parliament 
always has the remedy in its own bands. It can, as it then 
did, pass an Act, if it think proper to do so, to alter the 
law. But whilt> the law remains, the Courts must admin-
. . ' • Q l Ister 1t ; and all persons, wh~ther the ueen or t 1e House 
of Commons or •the humblest of Her Majesty's subjects, 
must obey it. 

• 
§ 6. We possess yet another and more comprehensive 

security for the efficient working of the State. This 
guarantee consists in the publicity of the exercise of public 
functions. Public business must be transacted in public. 
What touches all should be approved by all. What should 
be approved by all must be known to all. In every branch 
therefore of ou~ political system, in the administration of 
the law, in the transaction of affairs of State, in legislation 
or in the general supervision of Parliament, in the mode of 
elections and in the exercise of the electoral franchise, our 
proceedings are notorious. Secrecy indeed is abhorrent to 
our Constitution. The political business of England is 
conducted not obscurely or in a corner, but in the light of 
day and before the world. 

The importance which the law attaches to publicity is 
perhaps best seen in judicial proceedings. To such an 
extent is this principle there carried that its requirements 
prevail over those even of public decency. Every criminal 
case however loathsome is investigated in open Court. We 
cannot persuade ourselves even in extreme cases to close the . 

• 
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doors of that sorrowful tribunal where the sins and the 
follie~ 'of married 'life · are remorselessly _ exposed. " All 
causes," says Lord Coke,* " ought to be heard ordered and 
determined before the Judges of the ~K.ing's Courts openly 
in the King's Courts whither all persons may resort, and 
in no Chambers or other private places: for the Judges 
are not Judges of Chambers but of Courts; and therefore 
in open Court, where the part.ies councell and attorneys 
attend, ought orders rules awards and judgments to be ·made 
and given, and not in Chambers or other private places 

- . • ,.1 • • 
where a man may lose his c!tuse or receive gJ;eat preJudwe_ 
or delay in his absence for want of detense. Nay,- that 
Judge that ordereth or ruleth a cause in his Chamber, 
though his order or rule be just, yet o-tflndeth he the law 

- (as here it appear~th) because he doth it not in Court." 
It is the custom too of all our Courts to declare in all 
judgments of importance the reailons upon which their 
conclusions are founded. It was rightly regarded as one 
of the worst innovations of the dark period of the 
later Stuarts that the Judges began to discontinue 
this practice, and simply _delivered_ their judgments without 
any statement of their reasons. In the House of Lords* -
and in the Courts of La~ and of Eguity, if the Court be 
divided in opinion, all the Judges, both those who concur 
in the judgment and those who differ from it, state 
separately the grounds of their respective opinions. In 
the Judicial Committee of the Privy Council this practice 
is not observed, but 'some member of tlie Committee always 
states the reasoi:J._s of the decision, and these reasons are 
usually set forth in a written judgment. These judgm~nts 
of the several Courts are published in the variou:-; books 
of Reports, and form the evidences Qf our Common Law in 

* 2 lnst. 103. t Cox, Inst. En[J. Gov. 335. · 
• • 
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its present form and of the true meaning of our statutes. 
Thus every judicial act is performed not only in view of 
ulterior responsibility, but in the face of an audience 
interested critical a't!ute and habitually engaged in the 
transaction of business with the Judge. The power of these 
influences, both in developing the character of the future 
Judge and in determining the apparently unrestricted limits 
of his judicial discretion, is readily apprecia~ed by the legal 
profession; but can hardly be described to those who have 

• 
never felt its stringency. 

Our earlier P~rliame~tary•history contains few traces of 
any attempt to obtain an accurate knowledge of the pro
ceedings of the Administration. Such things were regarded 
as too high for ordinary persoris ; and information about 
them was seldom asked and still more seldom given: 
With such matters of State the Tudors and the Stuarts 
thought that Parliament ought not, except on express 
invitation, to interfere ; and if they were obliged sometimes 
to submit to such interference, they did not care to 
encourage it by giving more information than they could 
avoid. After the Revolution the increased power of the 
House of Commons brought with it the necessity of ampler 
Ministerial explanati~ms. The House assumed to criticise 
every act of administration ; and proper information as- to 
these acts their causes and their consequences was essential 
for the performance of this function. The full communi
cation of all public affairs to Parliament is obviously 
incidental to Parliamentary supervision. Either House 
therefore can now obtain information on any subject whether 
domestic or foreign that it may require, in some cases by its 
own order, in others by an address to the Crown. No such 
address is refused u11less the production of the papers 
desired wouJd be manifestly detrimental to the public 
service. The papers thus obtained - are printed and 
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circuiated among the Members of Parliament, and through 
them were formerly accessible to the public. In 183.1) the 
House of Commons directed that ali its papers should be 
sold at a cheap . rate. Thus aU tlte information which 
Parliament possesses in relation to the affairs of State is now 
equally at the command o.f the general public. How ample 
that information is, how instructiYe to the public, and how 
conducive both to good legisl\1-tion and good administration, 
I need not remark. Such indeed are. its magnitude and its 
importance that it is difficult for us to understand how in . " 
its absence our ancestors. could have even attempted to 
transact their public business. • 

The sources of its information are ·not the only matters 
which Parliament has of late years submitted •to public 
criticis:rn. Its own proceedings, not less than those of the 
Administration, are now practically, if not quite in theory, 
public. This publicity however is of recent date. In earlier 
times the Commons for their own .safety were careful to 
deliberate with closed doorwand under strict conditions of 
secrecy. Notwithstanding these precautions, free speech was 
far from safe. A troublesome leader of Opposition might 
reasonably expect to be c~lled befor~ the Council, interro
ga~ed, reprimanded, and perhaps committed to the Tower. 
The practice continued after the reason for it had ceased ; 
and, as usually happens in such cases, its results were very 
different from those which were originally contemplated. 
"The rules* which had been originally designed to secure 
faithful representatives against the displeasure of the 
Sovereign now operated to secure unfaithful representatives 
against the displeasure of the people, and proved much 
more effectual for the latter end than they had ever been 
for the former." The new interest in public affairs which 

*.Macaulay's Hist. ~f Eng. iii. 544. 
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• 
followed the Revolution, and the exigencies of the news-
papers just struggling into existence, led to some attempt at 
a publi~ation of debates. This attempt was peremptorily 
repressed ; and fo:r .eighty years afterwards * violent 
resolutions were from time to time passed against the Press, 
and were rigorously enforced. But the public desired the 
news ; and thoRe who saw in the supply of news a 
legitimate source of gain were determined to satisfy the 
public. The newspapers had become towards the end of 
the reign of Anne not mere news-letters but regular political 
journals. Lt wa~ their busin~ss to obtain correct reports of 
Parliamentary proceedings, and they were not deterred ·by 
threats or even by occasional punishment. Various well 
known expedients were adopted to evade the prohibition. 
At length, in that unhonoured Parliament which sought 
in its persecution of Wilkes to set Privilege above 
Law, the long impending contest ;ith the Press actually 
arrived. Colonel Onslow, a member of the House of 
Commons, complained that he had been misrepresented by 
the reporters, and moved that the resolutions against 
publication of debates be read. The newspapers announced 
in no very respectful language their intention to persevere, 
The irate senator insi~ted that the printers should be called 
to the bar. The House, although not without reluctance, 
supported its member. The printers were summoned, but 
refused to appear. The exertions ef the Sergeant-at-Arms 
to enforce their attendance were ineffectual. On an address 
of the House a rew•ard was offered for the apprehension of 
the offenders. One of them was collusively arrested, and 
brought before an alderman.. The alderman was the famous 
John Wilkes. That arch-demagogue, like the Anarch old, 
bydecidingmoreembriiled the fray. He released the prisoner, 

* May's•Const. Hist. i. 415 . 
• 
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bound over his captor to answer a charge .for assault and 
false imprisonment, and gave notice to the SecTetary of 
State of what ~he had done. Colonel Onslow and his 
supporters now resolved upon a crusaae against the whole 
p.ewspaper press. Six leading printers were ordered to 
attend. Lord North made the matter a Government 
question. The King advised that the matter should be 
transferre~ to -the Lords, because, as His Majesty observed, 
they could " fine as well as imprison the miscreants." 
The Opposition remonstrated in vain. The printers 
were summoned, and reprim~nded • on th'eir knees. One 
only, Mr. Millar the printer of the London Evening 
Post, was contumacious. The Sergeal:lt-at-Arms sent his 
messenger to arrest him. Millar captured his captor, 
and brought him before the City Bench.· The Lord 
Mayor and Aldermal! Oliver, themselves members of Parlia
ment, committed for trial the official ; and were· in their 
turn sent to the Tower by the enraged Commons, whose 
anger led them to other and less excusable measures. The 
magistrates failed in obtaining their release on a habeas 
corpus; and endured a triumphal imprisonment until the 
end of the session. No further measures however· were 
taken against the printer~ ; and frorp that day forth. th~ 
procee~ings of Parliament have been regularly reported in 
the public journals. "Thus," says Mr. Mas;;ey,* "a quarrel, 
originally provoked . by a demagogue for the purpose of 
feeding his gainful· popularity, and to which the Commons 
had been in the firRt instance committed by the levity of 
one of their most insignificant members, resulted in an event 
which must ever be referred to as a most important epoch 
in the constitutional and political history of the nation." 

In the conduct of elections too• our Constitution has 

~0' 
it Hist. of Eng. n. 124 . 
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always observed the same publicity. The early writs are 
precise in their directions that the elections shall be held in 
plena comitatu, at the meeting of the whole county assembled 
in open Court. It "\tas intended not only that every elector 
should have an opporttmity of voting, but that he should 
vote along with his neighbours and in their presence. The 
reason for this publicity is found in the view in which our 
law has always regarded the electoral franchise. That 
franchise is not, as many persons contend, either a right or 
a trust. It is a ~uty. ~he natur1,of a duty is independent of 
the motive~ for its performan•ce. _ A duty may sometimes be 
burthensome in ·a greater degree, sometimes in a less degree ; 
sometimes it may even be advantageous. In those cases 
where duties have correlative rights, the same thing is 
-according to its aspect a right or a duty. But an absolute 
duty, that is a duty which does not correlate a right, some
times if its exercise be beneficial simulates the form of a right 
or privilege. Our attention is in such circumstances naturally 
directed to the inducement to obey rather than to the actual 
command, and we thus oonfuse the motives to the act with 

· the character of the act itself. That the electoral franchise 
is not a right appears if we apply to it that definition of right 
which Mr. Austin* r.egards as tl;~ nearest to the truth "the 
capacity or power of exacting from a not her acts or forbearances." 
The proposition that this franchise is a trust seems to be 
merely metaphorical. In its literal meaning it has no 
warrant whatever ; and it probably was intended to convey, 
although in an inaccurate form, the notion that its exercise 
was a public duty. That it really is a public duty its 
history sufficiently indicates. It was originally an obligation 
incident to the acknowledged obligation of suit and service 
in the County Court. • It was for many years regarded as 

" Juruprulknce, ii. 63 • 
• • 
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very onerous ; and frequent attempts were made either to 
obtain exemption from it or to. evade it. The motives to 
perform this duty, and consequently the alacrity with which 
it is performed; have indeed undergon~ a change ; but the 
duty itself in contemplation of law remains in its original 
state. Nor is this phenomenon unique in our jurisprudence. 
The law imposes upon certain specified classes of persons the 
duty of serving as ·jurors or in municipal offices. Many 
persons regard this duty as burthensome, and are willing 
even to submit to punishment rather than discharQ'e it. But . . . .._,. 

to many" persons the possession of municipal .office is an 
object of i:nte';u;e ambition : and not a few regard the position 
of special juror as an honourable -distinction, and would if 
they were permitted gladly pay a considerable sum for 
admission to the special jury list. 

Apart from any reference to our antecedent condition, 
publicity in the exercise of the franchise may be sup
ported on the ground of expediency. " It is a very super
ficial view," says Mr. Mill,* " of the utility of public 
opinion to suppose that it does good only when. it suc
ceeds in enforcing a servile conformity to itself. To be · 
under the eyes of others-to have to defend oneself to 
others-is never mor~ imp~rtant than ~to those 'who ~ct· in 
opposition to the opinion of others, for it obliges them to 

have sure ground of their own. Nothing has so steadying 
· an influence as working against pressure. Unless when 

under the temporary sway of passionate ·excitement, no one 
will do t.hat which he expects to be greatly blamed for doing, 
unless from a preconceived and fixed purpose of his. own: 
which is always evidence of a thoughtful and deliberate 
character, and, except in radically bad men, generally 
proceeds from sincere and strong .personal convictions. 

• Rep. Gov. 200 • 
• 
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Even the bare fact of having to give an account of their 
conduct is a powerful inducement to adhere to conduct of 
which at least some decent account can be given. If any 
one thinks that the ~ere obligation of preserving decency 
is not a very considerable check on the abuse of power, he 
has never had his attention called to the conduct of those 
who do not feel under the necessity.' of observing that 
restraint. Publicity is inappreciable even when it does no 
more than prevent that which can by no possibility be 
plausibly drfcnded-than compel delibera,tion and force 
every one to. rJ.etetmine ~eforee he acts wha,t he shall say if 
called to accc.mt for his actions." 

We can thus appreciate the true character of the ballot. 
The expression vote by ballot is used to imply two diRtinct 
ideas. One of these is voting by a written document and 
not orally. The other is secret voting. The . former is a 
mere question of convenient arrangement. The latter 
involves a political principle. Written voting is a useful 
contrivance for taking the vote!:! ; and conduces, especially 
in times of excitement, to the preservation of the peace and 
t.o good order in the polling. But it by no means implies 
secrecy as to the mode in which the vote is given. The 
" secrecy of the ballot " consistl'f not in the temporary 
concealment of the vote, but in its permanent conceal
ment from all but the presiding officials ; and any disclosure 
by these persons of their knowledge is punished as a misde
meanour. This arrangement fails to accomplisl1 any useful 
end, while it abandons a fundamental guarantee of political 
action. Secret voting implies a state of society where 
intimidation or some other form of undue influence is 
habitually predominant. For such a condition secret voting 
can be at best only a ~alliative. The true remedy for the 
disease lies much deeper. The causes which have produced · 
that unhealthy tendency must, if we desire· a permanent 
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cure, be removed. In the absence however of apy such 
disturbing fot·ce secret voting seems to have no compensating 
advantage whatever. In such circumstances those who l1ave 
·convictions can express them freely. .Those who have not 
convictions are· relieved from a controlling influence which 
is in their case peculiarly needed. . 

§ 7. The publicity of the exercise of public functions 
would lose the greater part of its influence if means were 

· not provided for the full and free formation and expression 
of public opinion. These -two • subjects ar¥ intimately 
connected and mutually react. It is oriljr in a community 

·habituated to the exercise of public functions and trained 
by the habits of its daily life to an interest in public affairs 
that any just political opinions can be formed. It is only 
in a community which possesses an· enlightened public 
opinion that political powers can be wisely exercised. The 
freedom of individual speech and action is the foundation of 
good government as well as one of its leading objects. It is 
our peculiar boast, at once the canse of our good govern
ment and its surest sign,-that, whether girt with foes or girt 

· with friends, a man may speak the thing he will. This ... 
unimpeded exercise of air the faculties of each· individual is 
the true end of government : *'. and "the more nearly this 
object is attained, the better at the same time our method of 
government tends to become. But the administra;tion of 
public · affairs implies co-operation. Where others . are 
COJ~cerned equally.with ourselves, wher~ they have~ the like 
rights and duties and powers, we can influence public affairs 
only by influencing the wills of our associates, by confirming 
the purposes of thos!3 who think with us, and by converting 
or in some way persuading those .who think differently. 

* See Plutoi<J,qy, 411 . 

• • 

• 
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There are accordingly three leading forms under which the 
action of the constituent bodies upon the governing bodie's 
is manifested. These are the Right of Public Meeting: the 
Right of Petition : altd the Right of Association. 

'fhe Right of Meeting to which I now refer relates to 
voluntary meetings for the di~cussion of political questions ; 
a?d is distinct from the duty of attending those meetings 
which the law once r~cognized for the transaction of public 
business, but which have more or less fallen into disuse. It 
is needless to trea~ at an1length of such voluntary meetings. 
They are familiar to us all.· :11ut familiar. though it now be, 
this class of meeting is of very recent origin. The earliest 
instance of the kind occurred less than an hundred years 
ago. It was the famous meeting of the Freeholders of 
Middlesex, and afterwards of Y or~shire, who assembled to 

~
rotest against the· proceedings of the House of Commons in 
xpelling Mr. Wilkes from the House although he was not 
ubject to any legal disqualification, in refusing to admit him 

, after repeated re-elections, and finally in declaring duly 
'elected a candidate for whom but a small minority of the 
electors had voted. The Right to Petition the Crown is of. 
older date. Every subject is entitled to 1ay his grievances 
before the Throne ; alil.d this right was expressly recognized 
at the Revolution. The Right to Petition Parliament is 
on a different footing. Petitions for the redress of local and 
personal grievances had always been admitted, and received 
relief similar to that which at the present day Courts of 
Equity and Private Acts afford. But on matters of a public 
nature and not directly affecting individual interests the 
right of petition was not generally recognized, and was 
seldom claimed. During the troubled time of the Long 
Parliament petitions ~pressing sentiments favourable to 
the House of Commons were graciously received. But for 
more than a century after th~t period the number of political 

2 0 • 

.. 



• 

562 THE CHIWKS UPON PARLIAMENT. 

petitions was small, and their reception was seldom 
encouraging. Even after the commencement of public 
i:neetings the progress although distinct was slow. Not 
more than forty petitions were presenfed during the excite
ment of Wilkes' case. In 1782 .about fifty petitions were 
presented praying for Parliamentary Reform. But in 1787 
the agitation against the Slave Trade ·was conducted l;>y 
Jjleans of petitions; and the success. which attended these 
tactics established the utility of this new political force. 
During the remainder of the re~n of.Georg~III. petitions were 
presented, though ·not in great numbers\ on •many public . 
questions. The development of the modern practice datt1s 
from the latter part of the reign of George IV. The first 
great impulse seems to have proceeded from religious bodies 
agitating first for the aloJ01ition of slav;_ery a'ud afterwards. 
for the renewal or the c~ntinuance of religious disabilities. 
The great political changes or'the present and the precedi ~ 

. reign have been freely made the s:ubject of petition. Durin 
the first twenty years of Her Majesty's reign the House of 
Commons received ori an average about 13,000 petitions i 

·the year.* On a single day (March 28) in 1860 nearly 4,oo· 
peti~ions were presented Qn the subject of church rates. 

The same period ~nd the same oouses which ·thus pro 
duced political meetings and Parliamentary petitions gave 
rise also to that organization from which those meetings and 
those petitions detive their gre~test weight. . The Right of 
Association stands on the same basis as. that of free thought . 
or of free speech. The opinions which men individually 
hold they. may combine to support. The power of co-operation, 
so. conspicuous in industrial proceedingR, is not withont 
its weight· when directed to political purposes. The old 
poet made no fanciful remark whe11 he sung of the increase 

• • 1 May, Con•t. Hist. 442. _ 

• 
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of strength thnt mere combination gives to men even 
though they be very weak.* Association too produces other 
effects. An opinion as represented by a society acquires a 
precise and definite f<trm. The members of the society are 
distinctly pledged to the maintenance of their particular 
views, and strengthen and encourage each other by their 
sympathy and example.t The fitful enthusiasm of the 
individual is matured.into a steady settled purpose. There 
is no mistake about the object, no divergence of views as to 
its attainment. A united action, when the course of action 
has been 'sett;led, i~ requi;ed from all. While its own ranks 
are thus closed, • the association by its example and its 
authority illustrates and extends its opinions, and attracts 
and assimilates new supporters. The first association of that 
kind with which we are now familiar+ appears to have 
been the " Society for Supporting t!'Je Bill of Rights," which 
arose out of the great movement of 1769. The commence
ment once made, the progress was rapid. The Government 
looked with no little disfavour on such combinations; and 
the interference of Parliament was more than once invoked . 

. But the power of the instrument, when its use was under
stood, was too great to be disr~garded. To it we· owe 
perhaps some serioui alarms, but also not a few of our 
greatest modern reforms. If the Protestant Association over 
which Lord George Gordon presided or the Repeal Association 
of later times threatened the peace of the country, the 
Anti-Slavery Association, the Catholic Association,· the 
Reform League, th; Anti-Corn Law League, are names that 
recall successes on which it is superfluous to dilate, and 
memories which men will not willingly let die. fil 

• 
* :Eup.cfnp-r/J 6' ap<TiJ 7rO .. <t av~pwv KaL !laAa A.uypwv.-Iliad, xiii. 237. 

t De Tocqueville, Dernoc. in America, i. 117. 
t May, Canst. Hist. ii. 121. • 
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§ 8. " The great preservation of the equilibrium in our 
Government," says Mr. Hallam,* " is the public voice of a 
reflect1ng ·people averse to manifest innovation and soon 
offended by the intemperance of fa13tions." Some of the 
means by which this public voice forms its sentiments and 
finds its utterances I have already mentioned. One, and 
that in modern times the most potent of all, requires sepa
rate notice. The right of the writt@n communication of 
thought and sentiment belongs to that great class of primary 
'rights which includes the rig~t of.uttera~~~e and the right 
of association. Writing is only an extension of speech, and 
printing is only an extension of writing. · Whatever there
fore a man may lawfully say, he ought to be able to the 
same extent lawfully to print and to distribute. Such a 
power. is needed for the unimpeded course of social develop
ment. It is a naturat part of that development that a 
special class should arise for the supply of information and 
for commenting upon and illustrating the facts that they 
record. This class, so far as it is an exponent of opinion, 
can oilly on the whole represent the opinions from which it 
derives its support. It supplies material for the formation: · 
of p~blic opinion ; and to. some extent and within certain 
limits it leads and di;ects that opini~1l. But it can. never 
with impunity either go far in advance or remain far behind~ 
The Press is not an original motive power in society. It 
merely applies under favourable conditions forces already 
existing. It is analogous· to the lever r:i.ther than to steam. 
But its ·influence· even on this view is very great. " It is 
the power" says De Tocquevillet writing of the United 
States, "which impels the circulation of political life through 
all the districts of that vast territory. Its eye is constantly 
open to detect the secret springs of political designs, and to 

• Const. Hist. iii. 141. . . • t l)em. in A mer. i. 212. 
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summon the leaders of all_ parties to the bar of public 
opmwn. It rallies the interest of the community round 
certain principles, and it draws up the creed which factions 
adopt; for it affords a means of intercours~ between parties 
which hear and which address each other without ever 
having been in immediate contact. When a great number 
of the· organs of the Press adopt the same line of conduct, 
their influence becomes irresistible ; and public opinion, 
when it is perpetually assailed from the same side, even
tually yields to· the ittack. In the United States each• " . separate journal. exercises but little authority; but the power 
of the periodical Press is only second to that of the people." 

The efficient action of the Press depends upon two 
conditions. The one is the absence of any restriction upon 
its actual utterances : the other is the limit within which 
such utterances are confined by law. In other words the 
freedom of the Press includes both the absence of any 
licensing system and the positive provision of the law of 
libel. On the subject of unlicensed pr!nting nothing now 
needs be said among us. The preventive action of the 

. · State upon men's writings is one out of the innumerable 
examples with which our histor:l' abounds of the evils that 
spring from well meant interference with individual freedom. 
~t commenced with the laudable purpose of securing the 
public from the inaccuracy of copyists.* It was continued 
as a security against the dangers of heresy and of sedition. 
But truth has no c~use to fear discussion ; nor did the time 
need such aid as the law could give or such poor defenders 
a~ the Uensors. How long the licensing system continued, 
what mischiefs it wrought, and how and by what arguments 
it fell, I shall not attempt to describe. Its history is recorded 
in the pages of Milton• and of Macaulay. While the Censor 

• Hallam, 111itldle Ages, iii. 458. • 

• 
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represented the kindly care of a paternal Government, the 
law of libel was the instrument of punishment in the hands 
~f a vindictive- Government. This branch of our law 
involves two questions; the first, what writings shall be 
deemed libellous ; the second, with whom the decision of 
the libellous character of the particular writing is to rest. 
Both before and after the Revolution* it was held that in a 
prosecution for liable it was not mateliial whether the facts 

. charged were true or false, and that therefore no evidence 
'{)f their truth could be admitted. It.was also held that the . . , 
character of public officers required especial protection; and 
that the offence was in contemplation of law greater when the 
libel was pointed at persons in a public capacity because, as 
it was said, it is a reproach to the Sovereign to employ 
corrupt and incapable persons. It was further held that the 
construction o£ aJibel, like that of any other writing, was 
a iuatter of law and not of fact: that the·question of crimi
nality therefore rested with the Court ; and that nothing 
consequently was ieft for the jury in such cases except to 
ascertain the fact of publication and the innuendoes or 
meanings ascribed to particular words. Mter a long contest ·. 
in which Lord Erskine bo:g:l the most distinguished part, an 
Actt was passed, by the exertions of•Mr. Fox and the co
operation of Mr. Pitt, which provided that the jury in giving 
its verdict should be. entitled to take into consideration the' 
character and tendency of the writing alleged to be libellous .. 
More than half a century afterwards q, further. Actt was 
passed which permitted the defendant to plead t4at the 
alleged libel was true and tha:t its publication. was for the 
p.ublic advantage. 

If the question be considered on the grounds of legal 
analogy, it is probable that the law •as laid down by Lord 

* See Lord Campbell, Lives of the Chief Jnstices, ii. 147, 208. 
it 32 G. iii. c. 60. • t 6 and 7 Viet. c. 96. 
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Mansfield and tb0 other judges of the last century was 
correct. But a political libel is punished less as an act of 
immorality than as an act of insubordination. Since there
fore the acts of thoge who make or who administer the law 
are the subject of discussion, those acts must be amenable 
to criticism; and that criticism within reasonable limits must 
be prote.cted. Thus until the present legislation was adopted, 
the political guaran~ee which consists in the free expres
sion of opinion was incomplete. As it now stands, the law 
applies no inflexible rule to cases of libel ; but requires the 
jury, and nlit anf perm:nent •public officer, to find in each 
particular case ,Vh.ether the limits of fair comment have or 
have not been exceeded. Since Lord Campbell's A<;:t and indeed 
in practice for several years b~fore its enactment,* the widest 
latitude has been given to public criticism. Even in judicial 
proceedings the same principle is recognized; and an amount 
of criticism is endured which in. former times would have 
been· peremptorily suppressed. Yet the consequences of this 
emancipation of the Press are very different from what "two 
centuries ago could have been predicted. The statesmen of 

. -the Revolution feared to dispense with a licenser. Holt and 
Raymond thought that the Gove;nment could not be carried 
on if it were subje~t to the free criticism of the Press. 
George III. was especially severe towards "the miscreants" 
who assailed his policy ; and both his sonst continually 
urged their ministers to ~ommence prosecutions for political 
libels. But at no other time and in no other place than in 
England since the complete freedom of the Press has been 
established has Government heen conducted w~th greater 
efficiency, or has the tone of the Press been more elevated or 
its criticism more moderate and fair. The political writing 

• May, Canst. Jlist. ii. 217. 

t For Geo. IV. see Courts and Cabinets of Geo. IV. i. 107; for Wm. IV. 
eee Roebuck's Hi1t. of the Whi-g 11-Iinistry, ii. 220, note. 

• 
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of th~ present day no more resembles the political writing 
of the Regency* than our general literature resemblefl-the 
literature of the Restoration. The political purification of 
the Press is due to the same cause as that to which its moral 
purification· is due. That cause was not ·the- care of the 
Censor, or the terrors of the Attorney-General. It was "the 
opinion of the great body of educated Englishmen, before 
whom go9d and evil were set and who -rere left free to .make 

·their choice."t 
A libel considered as a crime has been described as any

thing for, .having written which a· jury fll.inks. that a man 
ought to be punished. But in this description an important . , 
case is omitted. A jury is not the only body which such a. 
description should include. In all ca10es which concern its 
own body or its members, each House of Parliament can not 
only decide what writings ought to be punished but how it 
will punish them. The conduct of the representatives of the 
people might indeed be supposed to be in a peculiar degree 
thi subject of public :comment, and such comment might 
Meem in a peculiar degree entitled to the protection of the 
law. The fact however is otherwise. The House makes· 

·the charge, hears and determines the case, assesses the 
punishment, and executes the judgme~t. · In a libel upon~ 
member of Parliament when the case is one of privilege, 
and in no other case,. the defendant is not allowed to pleati 
the truth of the factst or to obt!l'in the verdict of a jury. 
The House pronounces the writing a libel, and f(wthwith 
proceeds to punishment. In England happily under the 
improved. state ·of public 0pinion that now prevails this. 
anomalous power has of late years been rarely exercised, . 
and still more rarely abused. But the same forbearance is 

• See May, Canst. Hist. ii. 20.6. 
t Macaulay, Hist. of Eng. iv. 607. 
t But see the ease.of Mr. Washi41gton Wilkes, 3 HanB. el. 1067; 
• 
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not always shown in colonial legislatures into which all the 
privileges of the Hom;e of Commons have in some instances 
been introduced. These bodies seem disposed to regard 
each member as en tiMed to demand as of right the protection 
of the House against any attack that may be made upon 
him : and when their assistance is requested, they incline, 
although sometimes reluctantly, to support their colleague. 
It is indeed just th!l't Members of Parliament should be 
protected from calumny in the exercise of their public duty, 
and that they should not be compelled at their own expense 
to vindicate.thei~characlers fr-om the unscrupul~us attacks 
to which their public duty may expo;;e them. But other 
and less violent means exist for attaining this object. The 
House can always direct a prosecution by the Attorney
General. If this procBeding were adopted, cases of Parlia
mentary libels would without any inconvenience to the 
person injured come within the general law of the land ; 
and it would probably be soon found that a single convicted 
misdemeanant would more effectually restrain the licence of 
the Press than a dozen martyrs of Privilege . 

• 
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we congratulate the neighbouring colony of Victoria upon havin~ among its public men a 
gentl".i"an possessing the ability displayed by the author of 'Plutology. "'-Brisbv.ne Courier . 

• • 


