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PREFACE.

of two :x;ears from the issue of the
first ~rt of thiS""treatise, I am at length enabled to layc
betore the public the concluding volume. "'""1p1e cielayti1ts
been unavoidable. It was partly owing to the prior
claims of official duty, and partly to the variety of topics
embraced in the latter portion of the work which demanded the most careful investigation and research.
The publication of the earlier volume was, in fact, undertaken sooner than I had originally contemplated, from
a desire to place it in the hands of prominent public men
in Canada -hefore the constitution of the new Dominion
should be enforced, trusting that it might be helpful
in the settlement of various political questions which
were likely to arise at that juncture. In order to accomplish this, I was obliged to change the plan of my work,
to the detriment, in some measure, of its appropriate
order and sequence. The history and developn;.!l!t_ of
the king's councils, and the interior working o[,~the
Cabinet, ou ht roperly to have followed my exposition
o t w kingly office; and sue 1a
een my rst esign.
But as these chapters were not sufficier.ltly advanced to
admit of their insertion in the first volume, I preferred
AFTER AN INTERVAL

X
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to omit them ~ro~ their prop~r pln~e, r:t~<!r ;_han po~t
pone the puhhcatwn. I mentwn th1s, as 1t w1ll explam
what might otherwise be regarded as a defect in tho
•
work itself. Be this, however, as it may, the additional
time afforded for the completion of the work has ~nabled
me to bring down my narrative of. constitutional history
and practice to the present day, when we are :!bout to
~t.li:r upolll a new and important era m our political
•
history.
As I have associated the name of the late Thomas
D'Arcy McGee, in the dedication of this volume, with
that of one of the most eminent states~~n now liv_.ing in
C~thada, I may be permitted to mention that by his
lamented and untimely decease I have lost a friend who
took the warmest interest in the progress of this work
from its very commencement, and who welcomed the
publication of the previous volume by n most kindly
notice in a London journal." After a largo exporionco
in political lifo, at tho beginning of which he evinced n
deciclccl preference for a republican form of government,
Mr. McGee ac uired, in maturer oars, a rotound admiratiOn for the British Constitution. With the ent usmsm
of his poetical temperament, as wefras with the sagacity
of a practical statesman, he loved to speak of its great
nncl varied excellences, and especially to dwell upon the
benefits resulting frorn the monarchical principle as the
true foundatim1 of all stable government. Had he hved, ·
it was his purpose to have clelivd~ecCa ~o~trse of lectures
thereon in the chief towns of Canada. I should have
gladly assisted him in this good work, to the best of my

.
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·' See his letter, signed .M:.
18137.

•

r. r.,,

•

in the C(tnadian News of March 14,

xi
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ability ; \na now that he is gone, I feel that I cannot
better contribute to the fulfilment of his patriotic intention tha~ by inviting the -consideration of political students in this Dominion to the governmental institutions
of thE! mother country, as described in the.se volumes,
which claim to present fuller information upon that subject thlfn is obtainable elsewhere.
For the same reason, I venture to hope that my ¥zol'!P
may be of service to public men in.England, inasmuch as,
whatever may be 'tts defects or omissions, it i~ the first
attempt that has been ever made to colleet and embody,
in a ~ystematioo•form, the laws, usages, and traditions
of parliamentary government.
•
ALPHEUS ToDD.
LIBRARY OF PARLIAMENT, 0TTAWAb}J~,,i~,"' _
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CHAPTER I.

THE COUNCILS 01!' THE CROWN, UNDER PREROGATIVE
GOVERNMENT.
THE ORIGIN of the political institutions of modern England
must be sought for in the governmental system of our
Anglo-Saxon progenitors. Meagre and imperfect as is
our informati(All on this subject, enough is known of the
leading principles of Anglo-Saxon government to show
that in them were to be found the rudiments of the institutions which we now enjoy.
The precise features of the polity of England before the
Norman Conquest, although they have given rise to much
learned enquiry, are still, to a considerable extent, conjectural. But the researches of Sir Francis Palgrave a and of
Mr. Kemble,b supplemented and corrected by the more
recent investigations of Mr. E. A. Freeman,c have been of
a Rise and Progress of the English
2 vols. 8vo. 1849.
Commonwealth, 2 vols. 4to. 1832.
c History of the Norman Conquest,
b The Saxons in England ; a History
vol. i. Prelimin!l6y History to the
of the English Commonwealth till Election of Edward the Confessor
the period of the Norman Conquest, (1867). •
•
VOL. II.
B
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inestimable service in elucidating mucli tltat was previously obscure in this branch of historical enquiry. The
student of political histort•will find in their works ample
materials to aid him in forming an intelligent idea of the
fundamental laws and established institutio11s of this
country in the earliest days of our national life. And
these writers are all agreed ill" testifying that, however
striking may be the contrast, in many poinM of detail,
• bet\feoo the primitive form of government in the time of
Angloour Anglo-Saxon forefathers and that which now prevails,
Saxon
'the
~erms alike of the monarchi~ the aristocratic, and
Governmont.
the democratic branches of our constitution will be found
as far back as history or tradition th:~ows any light on the
institutions of our race.'d
•
•
• In common with other tribes of similar Teutonic origin,
the Saxons in England, from a very early period, were
ruled over by kings, whose power was not arbitrary and
despotic, but was subjected to certain well-defined limitations, by the supreme controlling authority of the law.
The dignity, authority, and power of the chief ruler in
The king.
England was gradually developed from that of an ealdorman (who combined in his own person the functions of a
civil ruler and of a military chieftain) into that of a kinga change that is not peculiar to our own ltmd, but which
marked the progress of political society elsewhere, in
countries inhabited by the Teutons and other kindred
peoples.e
The transition from ealdorman to king brought with it
an accession of power to the ruler. As the territory over
which his headship was recognised expanded, his royal
dignity and importance increased.
The early Teutonic constitution, when transplanted into
English soil, was, like that of many ofthe small-st:aresof
the Old World, essentially free. It consisted of a supreme
leader, with or without royal title, an aristocratic council,

•

d

F•eeman, vol.

•

~

p. 75 .

• Ibid. pp. 76-81..
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•

composed of'men ~f noble birth, and a general assembly
of freemen, in whom the ultimate sovereignty resided.r
By degrees, however, the prin;i'tive democracy of the ancient Teuton"ic communities gave place to the rising infiu- Thenobles.
ence of th~ comitatus, or personal following of the chiefs.
And in proportion as the kings of England advanced in
strength and dominion they naturally acquired a more
complete s~premacy over their comitatus. The thanes,
•
or body-servants of the king, were gradually i:tw~ted
with rank and power in the kingdom. • Thus there arose
a new kind of nobilitJ', virtute o.fficii, which at leng~h obtained precedence over the elder hereditary nobles. g
Other elements cQinbined to magnify the authority of
the chief filler : such as the growth of feudalism-under •
which lands were held by the tenure of military service
due from the vassal to his lord-and the control assumed
by the king over the lands of the nation. At first the
'folkland' ~ould only be alienated by the king, with the
consent of his Witan. But after the Norman Conquest,
the folkland was called the terra regis, or king's land,
when the king claimed the right of granting it at his own
pleasure, al1(l without the sanction of Parliament.h
But the power of the crown was, from the first, sub- T~e
jected to the d'mtrol of the Witenagemot, or 'Meeting of !~z~nage
the Wise Men,' which appears to have formed part of the
national polity of the Teutons, from their earliest appearance in history, and was introduced by them into the
Saxon commonwealth.; Originally a democratic assembly,
Freeman describes the process by which this popular
council, without the formal exclusion of any class of its
members, gradually assumed an aristocratic aspect,i without losing any of its essential powers. Under the Heptarchy, every separate king in England had his own
Witenagemot; but after the other kingdoms were merged
FreemanJ vol. i. pp. 86-·90.
Ibid. pp. 91-97.
h Ibid. pp. 97--102.
f

i

g

j

n 2

Kemble, vol. ii.•pp. 185-195.
FreemanJ yol. i. pp. 106-110.
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into that of Wessex, their respective Witan~ b~came entitled
to seats in the Gemot of Yf essex, as being the common
Gemot of the realm.
•
Our knowledge as to the constitution of these great
councils, in any English kingdom, is extremelJtvague and
scanty. But we have proof that the great officers of the
court and of the kingdom wen! invariably present in the
Witenagemot, together with caldormen, bishops, abbots,
and"m~ny other of the king's thanes.
'l'here was also an
infusion of the poJ:mlar element, by the attendance of certain 'elasses of freemen, though t~ what extent and in
what manner this took place cannot be positively determined.k
•
But, howsoever composed, it is u;doubtedlJ' true that
the Witenagemot was an institution which afforded to the
English nation a remarkable amount of liberty and protection.
The powers of the Witenagemot have been defined, by
Kemble, as follows:-' 1. :First, and in general, they possessed a consultative voice, and right to consider every
public act which could be authorised by the king. 2.
They deliberated upon the m}1king of new laws which
were to be added to the existing folcriht, and which were
then promulgated by their own and the ling's authority.
3. They had the power of making alliances and treaties
of peace, and of settling their terms. 4. They had the
power (subject to the restriction hereinafter mentioned) of
electing their king. 5. They had the power to depose
the king, if his government was not conducted for the
benefit of the people. 6. They had the power~oconjoiutly

-

k Kemble, vol. ii. p. 237.
Aud see
the First Report of the Lords' Committeeappointedtosearch the Journals
of the House of Lords, Rolls of Parlitunent, &c., for all matters touching
the Dignity of a Peer of the Realm,
p. 17. Learned.,nd elaborate repln'ts
were presented to the House by this
Committee in the years 1~19 to 1825,
which were•reprinted in 1829. The

•

First Report, from which alone our
citations are made, treats of the constitution of the legislative assemblies of England, from the Conquest
to the le,.islative unions with 8C'otland and"Ireland. It will be found
inthel.,(Jnls'J>ajlersfor1829,No. 117.
It is cited in fhis -chapter, as Fil'st
Lords' Heport.
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with the king, of appointing prelates to vacant sees. 7.
They had power to regulate ecclesiastical matters, appoint
fasts and festivals, and decide •l!.pon the levy and expenditure of eccl~siastical revenue. 8. The king and his Witan
had pow~· to levy taxes for the public service. 9. The
king and his Witan had power to raise land and sea forces,
when occasion demanded. 10. The Witan had power to
recommen~, assent to, and guarantee grants of land, and
to permit the conversion of folcland into b6cla~dt and •
vice vm~sa. 11. They had power to adjudge the lands of
offenders and intest~es to be forfeit • to the king.. 12.
Lastly, the Witan acted as a supreme court of justice,
both in civil and criminal causes.' 1 All these instances of
the powet·s exerci1ed by the Witenagemot are illustrated,
in Mr. Kemble's narrative, by numerous examples, taken•
from the records and chronicles of the period.
In asserting that the king was elected by the Witan, The kingly
and was subject to be deposed by their authority, it must office.
not be inferred that the Anglo-Saxon state was, either in
spirit or in form, an elective monarchy, in the modern
acceptation of the term. In every Teutonic kingdom
there was a royal family, out of which alone: under all
ordinary circumstances, kings were chosen; but within
that royal fan1ily the Witan of the land were privileged
to exercise choice. The eldest son of the· last king was
considered as having a preferential right; but if he were
too young, or were otherwise objectionable, some other
and more capable member of the royal family would be
chosen instead. Again, the recommendation of the king
himself as to his successor on the throne had great weight,
and was usually respected. On every occasion, indeed,
the right to the kingly office must be substantiated and
confirmed by a competent tribunal. But in so doing the
members of the great council 'are not national representatives, offering the empire to a candidate whom their
voices have raised to authority; but they ar~the" Witan,"
1

KPmble, vo1. ii. pp. 204...r2:l2.
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the judges, whose wisdom is to satisfi ih.e'people that
their allegiance is demanded by their lawful sovereign.'
' Though we cannot ado.¢ the theory that the AngloSaxon empire was elective, we arrive, however, at the
conclusion that it was governed by law. The.Constitution required that the right of the sovereign should be
sanctioned by a competent tl'ibunal.' Thus, 'the inchoate title of the sovereign was confirmed by the
nati~naJ. assent, and his claim was to be recognised by
the legislature. In this sense,' says Sir Francis Palgrave,
' the king was said• to be elected by-the people.' m
In like manner, the extreme right of deposing their
sovereign, which the law assigned to.the Witan, was one
that was obviously to be resorted to only irtt cases of
• emergency, when the conduct of the reigning monarch
had made him intolerable to the people. The exel'cise
of this power by the Witan was an event of very rare
occurrence, but examples are to be found, both before
and after the Norman Conquest, of the deposition of
kings by Act of Parliament.n
From this it will be seen that the powers of the Witenagemot far exceeded those assigned by law to modern
legislative bodies, or exercised, in conformity with constitutional practice, by the House of CCJ\nmons at the
present day. ' Every act of government of any importance was done, not by the king alone, but by the
king and his Witan.' The Witan had a right to share,
not merely in ordinary acts of legislation, but even in
matters of prerogative and administration which are now
considered as exclusively appertaining to the cJ:'owri. 0
It might reasonably be anticipated that such a polity
would unavoidably give rise to frequent collisionsbetween
the king and his parliament, and such undoubtedlywas
the case after the Norman Conquest; when -th~-pow~r of "' English Oo~monwealth, vol. i.
'PP· 558-562; Kemble, vol. ii. p. 214;
Freeman, vol. i. p. 117. •

n Kemble, vol. ii. p. 219; Freeman,
vol. i. p. 113.
o Freeman, vol. i. pp. 113, 120,
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the sovereign 11ad assumed more formidable dimensions,
at variance with the ancient principles of English liberty. P
But the Saxon Witenagemot t.ppears to have co-operated
more harm~niously with the king than similar assemblies
of a late~ date. This may be accounted for by the fact
that ' it was not a body external to the king, but a body
of which the king was .the head in a much more direct
sense tha1t he could be said to be the head of a later
medireval parliament. The king and his Witap. .acted •
together ; the king could do nothing without the Witan,
and the Witan caul~ do nothing wit11out the king; they
were no external half hostile body, but his own council
surrounding and advising him.'q Under such circumstances, •it is nattl.;al that this influential body should
have been privileged to interpose, with authority, in thEJconduct of public affairs.
The mutual interdependence between the sovereign Royal auand his council at this period of our history must not lead tlwrity.
us to infer that a Saxon monarch was a mere instrument
for carrying out the resolves of his councillors.
The king of England, in those days, was the acknowledged head of his people-the lord to whom all the
nobles of the land owed fealty and service. He was the
fountain of honour, and the dispenser of the national
wealth. He appointed the time and place for meetings
of the Witan, and laid before them whatever matters
required their advice or consent, exercising over their
deliberations the influence which properly belonged to
his exalted station and personal character. If weak,
vacillating, or unworthy, his powers would necessarily
be impaired, and it would be the province of the Witan
to restrain him from acts of misgovernment, and to
demand security for the due administration of the royal
functions. Strictly limited by law in the exercise of his
prerogatives, the personal authority of an ancient English

•
v Freeman, yo}. i.

p. 121.

• q

Ibid. p. 12;.
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sovereign, if at all worthy of his posi~on, vtas wellnigh
unboundecl.r
·
After the triumph of tMe Norman arms, on October
16, 1066, at the battle of Hastings, the crown· of England
was transferred to William the Conqueror by. a forced
election of the English Witan. 8 During the reign of this
sovereign, and of his immediate •successors, the character
of the monarchy underwent a gradual change, but far
mor{!ll tQrough the spirit in which the government was
administered than by any direct action of the legislature.
For W.illiam I. claiined to be the l~ful successor of the
S::txon kings. Inheriting their rights, he professed to
govern according to their laws.t put with the new

•

'Freeman, vol.i. pp. 1:!~-l2G, lG3;
Kemble, vol. ii. p. 232 ; Palgrave, vol.
i. p. G57.
• Knight, Popular IIist. of EwY.
vol. i. p.l85; Frellruan, vol. i. p. w§.
'l'he form of an election eontiuned to
be observed, as a general rule, until
the accession of Edward I., when the
maxim began to be established, thnt
immediately on the death of the
king, the right of the crown is vested
in his heir, who commences his reign
from that mom~nt (Allen, Royal
Prerogative, pp. 44-47). Nevertheless, in the ceremonial observed at
the coronation of the successive
ldngs of England, to that of Henry
VIII. inclusive, the1·e continued to be
used forms·wherein the recognition,
will, and consent of the people are
distinctly asked, and the ldngs were
declared to be ' elect and chosen'
(Chapters on Coronations, London,
1838, pp. 99, 103). But in the reign
of Henry VIII. Parliament definitely
determined the succession of the
crown to be in Edward, Mary, and
Elizabeth ; and in. default of issue
from them, even empowered the kin()>
to bequeath the crown to whomso':
ever he would, provided only that his
ehoice should be made ]mown, ' as
well to the lords !piritual and temporal, as to all other his loving and
obedient subj~&ts, to the intent that

•

their assent and consent might appear to concur therein' (25 Hen.
VIII. c. 22 ; 28 Hen. VIII. c. 7 ; 35
Hen. VIII. c. 1). Afterwards, Qtteen
J~liznheth's title to the crown was
formnlly recognised by Parliament
(1 J:<jliz. c. 3). And upon her deeease, withont issue, J>u.rliament aclmowled(l'ed that the I~nglish crown
'did, by mherent birthright and lawful and undoubted suceession,' descend to James I. as ' the next 1md
sole heir of the blood-roval of this
realm' (2 James:!;. c. 1). ·Upon the
abdication of James It., Parliament
conferred the crown upon William
and Mary, and afterwards regulated
the succession in the Protestant line
ofthedescendants of.JamesL (l·W;
and J\L sess. 2, c•. 2; 12 & 13 Will.

III. c.!:!.)
' Freeman, vol. i. pp. 2, 4, 163.
The laws known as those of Edward
the Confessor were so called because
they were solemnly ratified by him,
' as the condition and price of his
restoration to the throne of his ancestors.' They were chiefly those
contained in the comprehensive statutes which Canute, king of all
Eng-land, enacted at Winchester, by
the advice of his Witan, in the years
1017 and 1033. (Palgrave, vol. i. p.
48.)
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dynasty th~e ·cap1-e in a new nobility devoted to their
Norman lord, who gradually displaced the nobles of the
land in offices of rule, and obtained possession of their
estates. Thus the power of the crown steadily increased,
and the .authority of the national councils was proportionably impaired. 'The idea of a nation and its chief,
of a king and his counciilors, almost died away ; the king
became half despot, half mere feudal lord. England was
never without national assemblies of some Rind (}I' '-'ther ; •
but, from the Conquest in the eleventh century till the
second burst of freedom in the thirteenth, they .do not
stand out in the same distinct and palpable shape in which
they do both in earlier and later times.' u Nevertheless, the
liberties•of their ~axon forefathers were always fresh in
the recollection of successive generations of Englishmen~
until, by slow degrees and after many struggles, they succeeded in recovering them-not indeed in their original
shape, but in a form better adapted for the altered condition of the commonwealth.
The picture of the political constitution of England The Saxon
under her Saxon kings, which we have sketched from the polity.
pages of the learned writers who have elaborately investigated the subject, is replete with interest and instruction.
In a primitivl! state of society, and amongst a simple loyalhearted people, such a form of government was admirably
adapted to their wants. By it freedom was maintained,
life and property protected, and the national welfare
advanced. But it may be doubted whether a system
suited for such a time would have stood the test of
stormier days, or sufficed to give adequate protection to
the king and to his councillors under less favourable
circmm1tances. Difficult problems in the art of government require the experience of centuries to solve them
aright. The proper relations between the sovereign and
his immediate advisers, the position which both should
occupy towards the national legislature, t!w true sphere
u

•

Freeman, yol. i. p. 122.
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and appropriate functions of Parliament, :iretnll of them
questions of the highest importance to •the national welfare. And as we proceed' with our narrative, we shall
find every one of these questions arising, ana obtaining,
in their turn, a suitable solution. Unconscio~sly, and
ofttimes without apparent sequence, the efforts of each
succeeding generation have been 'OVerruled to bring about
the final issue. The vigour with which at one period the
• auth~itJy of the crown hal:! been asserted, and the wider
influence and mor~ independent action claimed for the
counciJ,s of the crown at another, h!tve both alike contributed to the formation of our present system. And,
happily for England, each new dcve\opment as it arose
.was a result of the law of growth, ana not thet effect of
revolution, and is clearly traceable to constitutional
prineiples which existed in the germ in the ancient Saxon
polity.v
From the first introduction of monarchical institutions
Advisors
of the
into
Britain, the sovereign has always been surrounded
Crown.
by a select band of confidential counsellors, appointed by
himself, to advise and assist him in the government of
the realm. w It may be confidently asserted that there is
no period of our history when the sovereign could,
aceording to the law and constitution, act ~ithout advice
in the public concerns of the kingdom.x- ' That the institution of the Crown of England has always had a Privy
Council inseparable from it, is a fact which ought never
to be lost sight of. This council has always been bound
to advise thecrown in every branch and act of its excutive conduct.'Y And it is, in fact, the only couneil,
combining in itself both deliberative and administrative
functions, which is authoritatively recognised by the law
v See Macaulay, History of England, voi. i. p. 25. .
_
..
w Palgrave, vol. 1. p. 325 ; vol. 11.
p. cccxlviii.
•
x Hearn, Government of England,
p. 18; Mr. Atiams's speec:n, Pari.

Deb. vol. xvi. p. 2""""; Courtenay,
Life of Sit 'Nm. Tomplc, vo!. ii. p.
57.
------r Smith, Parly. Remembrancer
(1862), p. 3.

'l'HE NORMAN CONQUEST.

ll

and constirtttion of England. The number of members
composing this ~ouncil has varied at different periods,
according to the king's will,•-' but of ancient time there
were twelve, or thereabouts.'"
The particular designation of privy councillor belongs
to a later age, but the institution itself is coeval with the
monarchy. It is evident that the Norman sovereigns, as
well as tlieir Anglo-Saxon predecessors, were advised, in
the exercise of their prerogative, by a select • c®ncil, •
nominated by the king and regularly .attendant upon him,
which was distinct ~om the great council of the- nation,
though included in every aRsembly thereof. a
At the era of tpe Norman Conquest there appears to A..n. I066.
have be~n three separate councils in existence: one, com;_ The ~ing's
. l
.
counc1ls.
pose d of nobles, w h o were assembled on speCia occas10ns,
by special writs, and who, together with the great officers
and ministers of state, formed the magnum conciliurn;
another, styled the commune conciliurn, or general parliament of the realm. These two councils were mainly
identical in their general character and relations towards
the sovereign. Their chief distinction seems to have
been in the greater care shown in summoning the members of the commune concilium, to advise the king in more
general matters, and especially when grants of money were
required. The third council was known as the concilium
privatum assiduum m·dinarium, or, more frequently,
the king's council. It comprised certain select persons
of the nobility and great officers of state, specially
summoned thereunto by the king's command, and sworn,
and 'with whom the king usually adviseth in matters of
state and government.' This council-or probably a committee of it, consisting of the judges, presided over by
the king, or (in his absence) the chief justiciary-served
also as the supreme court of justice, which, under the
denomination of the curia regis, commonly assembled

•

• Coke, Fourth Inst., p. 53.
a Palgrave, on the King's Council, p. 20; ~emble, vol.'"ii. p.l88 .
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three times in every year, wherever t!1e •ki~g held his
court.b The king's 'ordinary' or 'continual' council
I'
was equivalent to that whi<!n was known, in later times,
as the Privy Council." But, apart from the fact tfiat one was
temporary and occasional, and the other permanoot, there
seems at first to have been but little difference between
this body and tho other princrpal councils. Leading
nobles were members of the ' continual' counCil, and at
• meetif'lgs- of tho great council they naturally occupied a
prominent place, either as members or assistants of that
august etssembly. •
•
The permanent council under the early N orrnan kings
consisted of the groat officers of state-.namely, the cha.n~ellor, the great justiciary, the lord tr•easurer, the lord
steward, the chamberlain, the earl marshal, the constable,
-and any other persons whom the king chose to appoint.
It also included the archbishops of Canterbury and of
York, who claimed the right to form part of every royal
council, whAther puulie or private. Besides these persons,
there were occasionally present, the comptroller of tho
household, the chancellor of the exchequer, the judges,
the king's s01-:jeant, &c. This body was then known as
the curia re,qis, otherwise styled the aula 1·egia, or
court of the king, and its powers were imrl'!.ense and un·
definable. Its duty was to assist the king in the exercise
of hisr0yal prere>gatives," and to give~ its"sftnetien~to~ acts
done by him in virtue of those prerogatives~the-mem~
bers thereby making themselves responsible for the acts
of the king.d Thus, it was the executive. It acted also

Ordinary
council.

"Hale, Jurisdiction of House of
Lords, pp. 5-9; First Lords' Report,
pp. 20-23.
··· ·
• Macqueen says (pp. 673, 674)
that 'it was by a distribution of its
business to subordinate committees
that the functions of the Privy
Council, in allageslawere performed.'
The legal committee, above mentioned, afterwards developed into a
separate 'council learned in tfl.e law,'

•

of which the only remains left at the
presentdayis in thetitulardistinction
of Queert's-Coilhsel, accofded'-toleaa?_ ·
ing members of the legalprofessicm
(see Hearn, Govt. of Eng. pp. 295297), while the functions of this
body are now fulfilled by the Judicial
Committee of the l'rivy Uouncil.
(See post, p. 625.)
d First Lords' Report, p. 21.
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as a court t>f law. It took part in acts of legislation. In
fact, 'the king, \vho was at once the ruler and judge of
the whole nation, exercised•the powers which he possessed, eitlier directly (and this he did to a greater extent
than m~dern students are apt to suppose) or indirectly,
through the instrumentality of his great officers.' For in
considering 'the interohange of advice between the king
and his rtobles' during this period, we must divest ourselves of modern notions of constitutional auth~ri~y, and •
understand that, ' according to the ideas prevailing in
the eleventh centu.-y, it was rather· the king's privilege
than his duty to receive counsel from the great men of
his kingdom. Their recommendations were not, like the
advice •of modt:!r~ parliaments or ministers, commands
veilecl under a polite name, but in the strictest sens~
counsel; •e nevertheless, thei·e were certain things which
the king was never able to accomplish by his mere
prerogative. Thus, he could neither legislate, nor impose
new taxes, without the consent of his Parliament. And
he was bound to rule in accordance with the laws of the
realm; and if he broke those laws, his agents or advisers
were, from a very early period, in some shape or other,
held accountable for his misdeeds to the national
assembly.r -Moreover, it was the right and duty of the
king to demand and receive advice from his great council
under all circumstances of difficulty ; a safeguard which
the nation always jealously maintained, even though the
supreme will of the monarch should be afterwards
enforced, in accordance with his acknowledged prerogative. Always remembering, however, that the king of A.n.
England was never an absolute monarch, but was himself
• The Privy Council: the Arnold liichm·d II. (1386) to 33Henry VIII.
Prize Essay, 1860. By A. V. Dicey, (1542). I have been much indebted
B.A. pp. 3-6.-'i'his able essay pre- to both these works for my sketch
sents, in a popular form, the results of the history of the Privy Council
of the researches of Sir Harris under prerogative government.
r .i.VIacaulay, Fftst. of England, vol.
Nicola~, in his learned prefaces to the
'Proceeding·s and Ordinances of the i. pp. 29-32.
Privy Council of England,' from 10
•
•

1250.
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subject to the law. Bracton, writing in •th~ thirteenth
century, says that it is 'the law by which he is made
so that if he ,V.ere without a bridle, that is,
king,
the law, his great court ought to put a bridle upon him. >g
For though the king is our sovereign lord, he 4ioes not
possess the sovereign authority of the commonwealth,
which is vested, not in the king •singly, but in the king,
lords, and commons jointly. h 'ro enable him to govern
• his pE-OI()ple with wisdom and discretion, the king would
summon to his councils 'the most considerable persons
in England, the persc)ns he most wantee. to advise him, and
the persons whose tempers he was most anxious to ascertain.'1
•
In process of time the character or the aultt regia
'lmderwent considerable modification. Each individual
officer of the court had his own particular duties assigned
to him. All business brought before the court would
naturally be referred by the king to the functionary
specially charged with the same. Thus, the marshal or
constable, assisted probably by other members of the
court, attended to military matters ; the chamberlain to
financial concerns ; tho ehancellor to questions affeeting
the royal grants. Hence arose, by degrees, the separate
institution of cu1·ia regis, under Henry ILL-as an offshoot from the larger body-into a distinct judicial
tribunal, whieh is the original of the present Court of
(~ueen's ]3onc]J,i and the subsequent development, at a
]ater period, of other courts of law and equity.
The first establishment of the law-courts, as distinct
A.ll. lJ!J!J.
tribunals, took place, however, in the reign of King John.
But it is worthy of notice that, notwithstanding the formaJ,nw
Courts.
tion of separate courts for the admini:::tration of justice,
~---~--------

Quoted by Forster, Debates on Review, Jan. 7, 1867, p. 80.
J Ohron. of Reigns of Hen. II. aml
Grand Remonet.rnnce. n. 28. And
Richard I. edited by l:::ltubbs, voi. ii.
see ante, vol. i. p. 168: •
h AUen, Royal P~1·ogative, p.159;
pp.lxxi.-lxxx.; and seeRearn1Govt.
of Eng..pp. 266-271.
First Lords' Report, p. 22.
; Bag,eJ•ot;Bng. Oonst. For1!nightly
g
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the king's c~uricil continued to exercise judicial authority.
To be the source ·and dispenser of justice, and to supply
the defects and moderate the j•udgments of inferior courts,
is an ancient prerogative of the crown.k This prerogative was ~rdinarily exercised through juqges, in accordance with established precedent ; but it was still regarded
as within the power of ithe king to try suits, either by his
own authd'rity, or through the officers of his council,~
With the accession of Edward I. still more in•p(lJil~tant A.l\11 1212.
changes ·commenced. The contemporaries of the Conqueror and his imn~ediate descendants had been. accustomed to the exercise ofju13tice by the king and his great
officers, after a rude and informal fashion. Meanwhile,
the ordililary comrcils of King John and of Henry III.
were largely influenced by the growing power of the •
barons, which operated as a restmint upon the arbitrary
power of the sovereign. But when Edward I. assumed
the throne, a better understanding began to prevail between the monarch and his advisers. m The rise of the
law-courts out of the curia 1·egis begat, in the people
generally, a desire for more orderly government. Those
who contrasted the regular administration of justice with
the irresponsible and uncertain procedure before the king's
council, longOCI. for something more in accordance with
their ancient Saxon liberties.n For the functions of the or- Ordinary
dinary council at this time seem to have been coexten- council.
sive with the functions of the crown. Its consent appears
to have been de8med necessary to every important act of
the king in the exercise of his legislative as well as of his
executive powers. It ' was evidently then considered as
a very important part of the government, responsible to
the king and the country for the acts done under its
sanction ; and the people often took great interest in its

k See Palgrave,
Eng. Commonwealth, vol. i. p. 283.
1
Dicey, p. 8.
·

Palgrave, Kin's Council, p. 19.
p. 11.
U •
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proper formation, of which there are striktng.instance~ in
the reigns of Henry III. and Edward I!'o
Contemporaneously w~th these events, the ' great
council' was steadily undergoing transfonnation, aml
assuming definjte shape as a legislative body,. with ac- .
knowledged rights and privileges. Formerly, as we have
seen, the great council did not d:iJI'er very materially from
the smaller and more ·confidential assembly. • The funetion~ of both were chiefly administrative.
The councils
of William I. and his immediate successors, so far as existing ;ccords shew, were principally occupied with matters of cxecuti ve government-.-such as the grant of local
charters, and the settlement of titles to land. P The king
could do nearly everything in his ' ortli'\1ary cou~cil ' that
• was lawful for the great council to effeet, except impot~e
tnxes. William the Conqueror, in ascen<.ling the throne
of England, had expret~sly renouneed all right to tax the
nation without the consent of the commune conciliwn
Tegni; and had promised to govern by the old laws,
except as they might be altered expressly for the general
good.q It is true that he had not been faithful to his
word. But every formal concession on the part of the
erown contributed somewhat to the growth and establishment of the great national council upon a firmer basis.
And the continual and ever-increasing necessities of the
state compelled the Norman sovereigns to yield, however
reluctantly, new charters, with extended privileges, to
their powerful but insubordinate nobility. Thus the lawless barons won for a down-trodden and spiritless people
precious franchises, that in due time should elevate the
national character, and ' so balance the forces exi1:3ting in
the state as to give to each its opportunity of legitimate
development.' r
• :prof~ssQr_Stuhbs's Preface-toe theo First Lords' Report, p. 451;
Ileam, Govt. of Eng·. p. 273.
Chronicle of Benedict of PeterP Cox, Antien• Parly. Elections, -borough (Rolls Chronicles,puhlished
in 1867), vol. ii. p. x:xxvii.
P· 61.
•1 'l'aylor, B~ok of Rights• p. 9.
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The sagacious QOlicy of Henry II., during his long and
eventful reign, did much to prepare the way for these
changes in the framework of ltrrglish government. Though
bent upon consolidating the kingly power, Henry II., when
not absen~ from the realm, took frequent occasion to convene the old national assembly, and to ask the counsel of
his constitutional advisers- upon every possible subject. In
fact, tnanymatters were freely discussed at these councils
which would be deemed unsuitable for the consider~ion
of Parliament at the preseht day. But the advice sought
for and received, in -conformity with ·ancient usa~e, did
not debar the sovereign from the right to act as his own
judgment might dictate upon the particular question. s
From lohe grant• of Magna Charta by King John, confirmed and supplemented by similar concessions obtained
from later monarchs, may be dated the rise of our representative system,t the recognition of the House of Commons as a separate estate of the realm, and the establishment upon a sure foundation of our national liberties.
The precise period when the representative system of
England originated, and the circumstances that gave it
birth, are points which, notwithstanding the laborious
investigations of constitutional writers, are still involved
in great obscuPity. The learned authors of the Report of
the Lords' Committee, however, arrived at the following
conclusions upon this subject. They are of opinion
that from the Conquest until the reign of John, prelates,
earls, and barons generally formed, under the king, the
legislative power of the realm, for all purposes except the
imposition of taxes ; although the advice of an inferior
class in the community, or of particular individuals not
of the privileged orders, would be occasionally asked
t For interesting particulars of the
' Prof. Stubbs's Pref. to the Chron.
of Benedict of Peterborough (Rolls origin and early history of PoChron. 1867) vol. ii. pp. cx.-cxix.- litical Representation, see Hearn,
This leamed preface gives an admir- Govt. of Eng. ch. ~ii.; and Forster,
able account of the constitutional Grand Rerrfonstrance, pp. 31-41.
history of the period.
•
•
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by the ]-;ing, under exceptional circumstaflce~,
as for the
f
purpose of giving validity·to the gram of an extraordinary aid to the crown. ·~ut it cannot be shown that;
at this time, any commoners, elected by the" people, or
otherwise, were called to the great councils, ~r Parliaments, as members thereof." That the great council of
the realm summoned by John, as appears from the Great
Charter, included certain persons who were -sumwoned
• then•to.by virtue of their holding lands in chief of the
crown. That some of these individuals gave their personal ~ttendance, others possibly ap)JIE'ared by representation, inasmuch as the lesser barons, being under no peculiar
obligation of personal attendance, would natt1rally incline
to select certain of their richest a~d most :i.nfiuential
• brethren to represent them. That during the reign of
Henry III., important changes probably took place in the
constitution of tho great council, and most likely, as the
result of circumstances, without the intervention of any
express law on the subject. That in tho 49th year
of Henry III., through the instrumentality of Simon de
1265. Montfort, Earl of Ijcicester, a groat council was convened,
which consisted not only of persons who were summoned
personally, by special writ, according to the charter of
John, but of persons who were required .to attend, not
merely by general summons, according to the same charter, but in consequence of writs directed to the sheriffs of
certain counties, and to certain cities and boroughs, commanding the recipients to cause 'knights, citizens, and
burgesses ' to be chosen as representatives of such counties, cities, and boroughs respectively, who should attend
the king's council, together with those who had been
personally summoned thereto.v That the first clear evi- ·

Origin of
roprosontation.

A.n.

u See Parry's Parlts. Introd. pp.
xii-xvi. Cox, Antient Parly. Elections, pp. 64-70.
v Historians and antiquarians arc
agreed in referri~ to the year 1265,
tho earliest Parliament• of lordR,
knights, citiz~s, and burgeases. Be-

fore that time, indeed, there had
been held many great co'tmcils of the
nation, but none, so far as extant
records show, in which the counties
and boroughs of England were represented together. (Cox, Antient Parly.
Elections, p. 60.)
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deuce remaining ~f any subsequent convention of a legislative assembly, under similar circumstances, was in
respect to the Parliament su~moned in the 23rd year A.D. 1295.
of Edward I.; while the constitution of the intervening
assembli~ is wrapped in uncertainty. That from thence
untilthe 15th year of Edward II., the legislative assemblies A.D. 1322.
of Englanqappearto have been generally, but not invariably, composed nearly in the manner in which the assembly •
in the 23rd of Edward I. was constituted. That the d~claratory statute oftlie 15th of Edward II.. gave the sanction
of Parliament to the constitution of the legislature as it
then stood, under which the legislative power was declared to be in thf .king, ' by the assent of the prelates,
earls ancr barons, and commonalty of the realm, accord- •
. iri]:Cas if liaa-l:>een heretofore accustomed.' And that,,
after this period, the constitution of the legislative assemblies of England had nearly approached the form which
it now presents.w
Whilst the appropriate functions of the several orders
and estates of the realm were thus being gradually developed and matured, the divers elements of which the
nation itself was composed were uniting together. In A.D. 1272the reign of Edward I., the protracted struggle between 130 7·
Englishmen, of whatever race descended, and the
foreigners who had devoured their substance and overthrown their liberties, came to an end. By the efforts of
this prude1t monarch, the English and the Normans were
joined together in a common bond of mutual helpfulness,
ancient freedom was revived, and the national institutions
began to assume ' those constitutional forms which, with
mere changes of detail, they have preserved uninterrup.:
tedly ever since.' x
It was during the reign of Edward I. that the barons,
w First Lords' Report, pp. 154,
85 and 96.
•
254, 389-391, 473. And see May,
x Freeman, vol. i. pp. 6, 122; and
Parl. Prac. ( ed. 1859), pp. 19-23. see Knig4t, Pop, Hist, of Eng. vol.
Cox, Ant. Parl. Elections, pp. 68- i. p. 385.
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who had hitherto monopolised the ear of the sovereign,
and controlled his policy, became conscious of the existence of a new power whieh. it was needful for them to
conciliate. The citizens and burgesses, who Mtd accumu- .
lated wealth by honest industry, and who were. able and
willing to contribute to the necessities of the state, were
altogether excluded from the national councils. Whether
or not this was esteemed a grievance, at this period, it is
• hard• to-conjecture : this much at any rate is certain, that
they stoutly object~d to pay any taxes that were levied
upon them without their consent.• In 1297, after a
fruitless endeavour, on the part of the king, to exact the
levy of a rate on the ' communautc ' of the kingdom,
• which they had not agreed to pay, several of tl!e principal peers interposed on their behalf, and obtained a grm,.:.:
rantee from the king that no such illegal taxation should
be again attempted. Shortly afterwards, the king convened a parliament, wherein this fundamental principle
of English liberty was solemnly ratified, by the statute
De Tallagio non concedendo, which provides that 'no talliage or aid shall by us or our heirs be imposed or levied
in our kingdom without the will and assent of the archbishops, bishops, barons, milites, burgesses, and the other
freemen of our realm.'Y
•
Once they obtained an entrance into the great council,
the lesser orders speedily began to acquire influence and
authority. The growth of the power of the commons is
distiqctly traceable in the records of the legislative asseinbly under Edward II. In the preceding reign, in -con~ •
formity with the usages of an earlier period, the functions
of the commons were limited to a declaration of the extent of the grants which- they were empowered- bftneir 1307. constituents to offer to the crown.
But in the time of
Edward II. the right of the commons to a share in the
Y

•

Cox, Ant. Pari. Elections, pp. 71, 77-7H; and see ante, vol. i. p. 4f3.
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making of laws "'fas formally acknowledged; and by the Rising
latter part of the reign of Edward
III., the power of the Pthower
of
•
e comcommons had so greatly inc!-eased that we find them mons.
strenuously resisting attempts to impose inordinate taxation, and. boldly remonstrating with the king upon his
choice of unworthy advisers.'
·- About this period, there was a further development
of the power of the commons, in relation to the mode of
granting aids and supplies to the crown. In t~ r~igns •
of Edward I., II., and III., it had t>een customary for
the lords, the elerty and the commons, severaliy and
separate!y, to. determine the proportion of their respective
grants, on the pri~iple that they each represented distinct a:ntl independent portions of the commuhity.a.
Nevertheless, it was obviously desirable that there should
be a mutual understanding between the several estates
on this subject, as neither would choose to be subjected
to a higher rate than the other. It was also expedient
that this agreement should be arrived at before any communication upon the matter of supply was made by the
commons to the crown. This gave rise to the practice
of conferences between committees of the lords and commons preliminary to the grant of supply, upon which
occasions eadl estate counted it an advantage to obtain a
knowledge ofthe intentions of the other before disclosing
·their own.b
In the ninth year of Henry IV. the commons com- A.n. 1407.
plained to the king of the lords, for having made known
• Cox, Ant. Parl. Elections, pp. 84,
93.
- aRatsell, Prec. vol. iii.p. 95;--"The
three estates of the realm (viz.
the lords spiritual, the lords temporal,
and the commons : see ante, vol. i. p.
246), originally sat together in one
chamber. When they first began to
!lit apart is uncertain. No doubt
they often deliberated separately, and

gave separate advice to the king-,
long before a fOl'mal separation took
place. (See Hearn, Govt. of Eng. pp.
394-407). Their division into two
houses must have been accomplished
at any rate not later than the 17th
year of Edw. III. (May, Parl. Prac.
pp. 23-26.)
. h Cox, Ant. Part Elec. p. 98. Parl.
Hist. vol. L pp. 110, 140, 163-171.
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to his majesty certain particulars in regard' to a proposed
subsidy before it had been finally agreed upon by bot.h
houses, a proceeding whica•they affirmed to be 'in prejudice and derogation of their liberties.' The 1Jrotest was
successful. The king, with the assent of the lo{ds, made
an ordinance d~claring that ' the lords on their part, and
the commons on their part, shall. not make any report to
the king of any grant by the commons grantt!d, and by
• the ~r<.l,g assented to, nor of the communications of the
said grant, before the lords and commons be of one assent
and ac&ord ; and tli.en in manner aoo form as has been
accustomed, that is, by the mouth of the speaker of the
commons.' rrhis was another triumph on behalf of the
commons, which tended to aggrand!s~ their llillthority,
• especially with reference to the grant of public money."
A.n. 1327.
Up to the time of Edward III., it is not easy to define
Functions wherein the functions of the national assembly differed
of Parlinmont.
from those which appertained to the king's particular
council. The judgments of the ordinary council would
undoubtedly derive additional weight an<.l solemnity from
being delivered in parliament ; and the king himself was
probably more ready to receive petitions for redress of
grievances when surrounded by all his councillors. The
chief point of difference, however, appears 1io have been,
that after the commons were incorporated into the national assembly, a considerable time elapsed before they
were permitted to take part in any act or proceeding
which bore a judicial character. But in the reign of
Edward III. there are instances wherein the commons
attempted to participate in the exercise of remedial justice ; and before the decease of that monarch, we find all
the governmental institutions of England- namely, a
king's council, a parliament of two chambers (into which
the ancient great baronial council had become gradually
• Cox, Antient Parl. Elections, p. 100.

•
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merged),d and ·courts of law-in distinct shape and har- 1377.
•
. ft
momous exercise.
·
The reign of Edward III. was, in fact, a great constitutional epoch. Independently of the organic changes in
the comwsition of Parliament which characterised that
century, it was also remarkable for the frequent holdings
of the great national assembly, and for the passing of a
law which •rendered it imperative upon the king to meet
his parliament ' every year once, and more often .if ~eed •
be.'r As a rule, under the Plantagenet sovereigns, the
parliaments were n~ly elected every time the~ were
convened, and not kept alive from year to year by prorogations.g
•
King ~dward's •legislative assemblies, moreover, were
vigilant asserters of popular rights. They obtained from •
their sovereign repeated confirmations of the Great Charter, and succeeded in establishing three essential principles
of government-namely, the illegality of raising money
witnouffons~l)t. ()(~arliament; the necessity that both
· Hous-es should C()n~~Ir in any alteration of the law; and
-~~!~:~i!gJTt-~c)f-~11:~--~p:n;rnt()p:s to enquire into abuses, and impeach the councillors of the crown for acts ofcorruption.h
· From the latter part of the reign of Edward I. until the A.n. 1299..
early part of ihe reign of Henry VIII., being a period of 1512·
2:1:3-~yea:rs, it -was customary fe>r the monarchs of England
The.' great eotincils ' .. continued
to lie-occasioi:ntlly convened
even after their most important functions had devolved Jipon Parliament.
.' Some hu!Jdreds of years afterwards,'
in 1640,0harlesi.soughttofindasubstitute f()~the Parliament, with which
he had hopelessly· quarrelled, by reviving the long-disused baronial ' council.'Buttheendeavourto rpsuscitate an
obsolete tribunalserved only towiden
the breach between the king and his
people, and to precipitate his downfall .. (See Dicey, p. 13 ; Knight,
Pop. Hist. of En!l'. vol. iii. p. 4~8;
Hearn, Govt. of Eng. pp. 407, 4Eil.)
d

Tor· a titne

• Palgrave, King's Council, pp. 22,
64, · Dicey, p. 13. First Lords' Report, p. 169.
f 4 Edw: III. c. 14, confirmed by
36 Edw. III. c. 10.
g Smith, Pari. Rememb. (1865), p.
7.~The prorogation and reassembling
of the same Parliament appears to
have first occurred in the reign of
Henry VI. But it was not until the
accession of Hemy VIII. that it became an habitual practice. (Parry,
Parlts. pp. lvii.-lix.)
h Taylor, B.ook ~ Rig-hts, pp. 67,
68. Cox, Inst. Eng. Govt. p. 229.
Pa1·l. Hist. vol. i. p. 11J_ .
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to consult frequently with the great councn of the nation;
A year would seldom elapse without a • parliament bemg
·
ment.
convened, and sometimes -t\vo or three meetings would·
take place within twelve months. It has been•ascertained
that, in the interval above mentioned, upwarcls of two
hundred separate parliaments were assembled. They
usually sat for a period varying from four to thirty days;
but, occasionally, the sessions would be protracted for
• seve6al.months.;
The Privy
And here we may notice, that it bad long been cus~o~~,~~~~~~- tomarj for the king's councillors, as -confidential servants
mout.
of the crown, to be present at every meeting of the
' Magnum Concilium,' or High Court of Parliament. The
select or (as it was afterwards designatet'l) 'Privy. Council'
• were uniformly required by the sovereign to assist at the
deliberations of the great council. But it should be borne
in mind that the Court of Parliament of this ,age really
signified the House of I-'ords, and that, in a judici~tl sense,
the term:> were and :>till are Hynon:fmous.l It was contended by Sir Matthew Hale that, in very ancient times,
before the reign of Edward I., and perhaps down to the
miclclle of the reign of Edward III. (by which period, at
any rate, the Lords and Commons had regularly formed
themselves into separate legislative chambt~rs), the Privy
Council bad an essential right not merely to advise, but
also to vote, in the judicial determinations of Parliament.k
Recent authorities, however, are of opinion that this is
erroneous. The privy councillors undoubtedly formed
part of the great council, or Court of Parliament, but it
is most probable that they merely 'gave reasons,' without
voting-as is still done by the assistants in the House of
Lords, when required. It is evident, at any rate, that
about the time of Edward III. those who sat in Parliament
by virtue of their office as king's councillors, began to be
:Frequent
mrwting~

of Parlia

1 Parry, Padts. •of England, pp.
lv.-lix.
J :i\facqlteen, .Practice of U>rds and

Privy Council, pp. 671, 680.
k Hale, J urisdict. House of Lords,
p. 85.
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regarded in the ~ight of assistants or advisers merely, whilst
the authoritative a~d judiciary power was exercit:~ed by the
House itself: 1 And Sir Matthew Hale admits that, though
'they were a.ssistants of such a nature, quality, and weight,
that their.advice guided matters judicial and judicial proceedings in the Lords' House,' yet' they had no voice in
passing of laws,' but only 'spake their judgments and
· gave their teasons ' in matters of judicial concern.m The
Commons, meanwhile, having secured their own ~o~tion {I")
as an integral·part of Parliament, and having acquired the
right of impeachme•t, laboured to prevent the ~ouncil
from exercising al,ly extraordinary jurisdiction, or powers
not distinctly warranted by law, when acting indepen- ~
d~ntly of.Parliamt'!nt This point they also gained.n
In process of time, the connexion which anciently sub- ~rowth of
the P1·ivy
sisted between the Privy Council and the Court of Parlia- Council.
ment, i.e. the House of Lords in their judicial capacity,
came to be dissolved-:-though not without leaving traces
in existing usage of the old relations-and the Privy
Council gradually assumed a separate and independent
. juris9-iction of its own. This change took place under
)i,ichard II., whell_ the council was entirely separated from A.n. 1397.
.Parliameilt, arid began to fulfil its appropriate functions
· as a distinct t•ibunal. With the sanction of Parliament
its separate duties were defined, and thencP.forward its
authority was acknowledged without any further opposi~
tion, save only when it attempted to interfere in matters
beyond its jurisdiction.0 The council continued to· gain
strength and influence until it attained the climax of its
powers under the Tudor princes, whose policy was to in- Parliacrease the authority of the Privy Council, and to govern as :~~!m
much as possible without the aid of Parliaments. A notable convened.
instance of this is afforded in the reign of Henry VIII.,
1
Macqueen, p. 674. Palg-rave,
King's Council, p. 64.
m Hale,
Lords' Jurisdiction, p.

Zl.

Palgrave, King's Council, pp. 69,
•
o Ibid. pp. 78, 80, 84, 97. And see
post, p. 2@.
•
n

82.

.

26

•

Relations

~~~~~i~~
ar:d.his •
mmlsters.

A.n. 1316.

COUNCILS UNDER PREROGA'riVE GOVERNMENT.

which lasted for nearly forty years, during which_ periotl
Parliament did not sit in all for more· than three years
and a half; and during tlt~ first twenty years, the dura:.:
tion of all its sessions put together was less thl:tn a twelvemonth.P
•
It will not fail to be observed that the presence, from
the very first, of the members of the king's Privy
Council in the great council or Court of ParUament was
a fo1;esl]adowing of the more intimate relations which
were afterwards established between the ministers of the
crown. and the le~islature under fJ'lrliamentary government.
In the gradual development of free institutions which
so happily distinguishes the reigns of• our English monarchs from the accession of Henry III., a remarkable
.
. :J
•
d d f h .
f E'dward II ., wh'ICh
mciCLent
IS recor e , o· t e t1me o
manifests a decided recognition in that early period, of
constitutional relations between the sovereign, his ministers, and parliament. In 1316, the Earl of Lancaster,
who had heretofore been a prominent leader of a powerful confederacy of discontented barons, waH himself
invited by the king to become president of his council.
'rhe earl agreed to accept office on certain conditions,
which being complied with by the king, h<i was duly installed in open Parliament ; and his oath, or protestation,
which embodied the stipulations which he had made,
was ordered to be entered upon the rolls of Parliament.
After reciting the terms of the appointment, it proceeds as
follows : ' So as at any time, if the king shall not do according to his directions, and those of his council, concerning the matters of his court and kingdom, after such things
have been shown him,-and that he will not be directed
by the council of him, and others-the earl, without evil"
will, challenge, or discontent, may be discharged from
the council,' and that ' the business of the realm ' shall

•
•

P
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not be done without the assent of the members of the
council ; and if tlte council ' shall advise the king, or do
other thing which shall not beo ior the profit of him and
his realm, tken, at the next Parliament, by the advice of
the king and his friends, they shall be removed.' The
entry on the roll concludes with these emphatic words,
which show that the order in the present case was the
general anti acknowledged rule under similar circum•
stances: ' And so it shall be, from Parliament to .Pa•liament, as to them and every of them, according to the
•
faults found in them.'~
Nearly one hundred years later, in the reign of iienry a.n. 1406.
IV., we meet with a similar instance of the acknowledgment of tQ.e right -of a minister of state to relinquish his
office, without offence to the king, when he found himself •
unable to continue to discharge the same to the public
welfare. It is thus noted by Sir Harris Nicolas : ' In May
1406, the king having taken·· into his consideration the
numerous claims upon his time and attention, in the
affairs_ of the kingdcn:t;~, .appointE)d three bishops, six tem~pO'[~Cpeers,the chancellor, the. treasurer, cthe keeper of
the privy seal; tnesteward and chamberlain of his house.. __ hoJd, ~nd three _oth(Olr ~person~, metnbers of his Privy
.• Coliricil,~and com1.nanded themtoexert themselves as
mucK as po:ssible iii promotingJbe welfare, and in maintalrl.i.ng'the laws and statutes, of the realm. The king then
directed that all Bills indorsed by the chamberlain, and
letters. under the signet addressed to the chancellor, treasurer,.and.keeper of the privy seal, should thenceforward
be indorsed by, or be written with the advice of, the
council.' None of the officers aforesaid, or any others,
were 'to grant any c:harters of pardon, or collations to
benefices, except with the advice of the council ; and for
the greater security and independence of its members, the
important condition was added, that they might resign

•
'1

Parl. Hist. vol. i. p. 64.
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•
h.
whenever they found themselves·uliab~e=to~peFformt e1r
duties with advantage to the king's · service, without their
· retirement exciting his di~leasure.' r.
A.D. 1376.
But meanwhile Parliament had begun to oirect its attention to the character and composition of .the king's
King's
council
In the last year of tbe reign of Edward III.,
regulated council.
by Parlia- the commons undertook to represent to the king, that it
mont.
woukl be for his advantage, and that of the whole realm,
• if h@ w.ould increase his ·council with ten or twelve 'lords,
prelates, and others, who should be continually near the
king ;. so as no great business mi~ht pass without the
advice and assent of six, or four of them, at least,as the
ease required.' His majesty acceded.to this request, with
a proviso that the chancellor, treasurer, and privy seal
• might execute their o:fiices without the presence of any
of the said councillors. The commons then made further
protestation of their willingness to aid the· king to the
utmost of their power ; but pointed to the fact that, 'for
the particular profit and aLl vantage of some private persons
about the king, and their confederates, the realm was
much impoverished.' They then proceeded to impeach
certain of these evil councillors, and caused them to be
dismissed from the king's council, and their goods confiscated·- a proceeding which was frequl!ntly repeated
during the reign of Richard Il.t
In further illustration of the growing power of Parliament, and of its acknowledged supremacy, in the reign of
Henry IV., and in that of his son and grandson (Henry V.
A.n. HOG- and Henry VI.), we find certain of the king's household
1455
. . of t h e commons; an d p· arl'1ament
· rcmovecl upon petltwn
occupying itself in framing regulations and ordinances for
the governance of the king's council and the royal houser Nicolas, Proceedings Privy Ooun.
certain suits pending in the courts of
yol. vi. p. cxl vi. citing Parl. Hot. vol. law, which, he said, would prevent
iii. p. 572. Lord Lovell, who was ap- his performing his duty 'honestepointed a membe' of the council on rnent.'-Ibz'd. p. 573.
• Parl. Hist. of Eng. vol. i. p. 141.
that occasion, prayed to be, and was,
t Cox, Antient Parl. Elec. p. 93.
excused from 4ilerving1 becatfSe he had
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hold, which, being made into a statute, the council, together with all the jtidges, and the officers of the household,
at the command of the king, take oath to observe. This
is a very imf>Ortant assertion of the principle of ministerial respo~ibility.u
From this period until the accession of Henry VII., the a.n. 1485.
history of the king's council is chiefly remarkable for the Developgradual devHopment of its administrative functions, for the ili:~~~!cil.
introduction offorms, intended to operate as constituti8nal
•
restraints upon the personal exel'cise of the royal will, and
for a corresponding i!llcrease of power on the part Qf the
leading ministers of state of whom the council was composed. On .the oth.er hand, the personal influence and
authority ()f the sdvereign during the whole of this era
was very gr~at, though it necessarily varied according to •
the ability or strength of character of the reigning monarch. With a yigorous prince upon the throne, the
council bec~Il1e tl1e mere instrument of his will, the channel
tllrQ:rrgh wbiyh the royal m:mdates passed. At other
. t11nes, the influence of a powerful nobility was exerted to
-ci.Tfo·nie·aroitraryexercis_e_ofkingly rule, and to aggrandise the authority of his ministers. v Moreover, the minis.. ters themselves occupied, to some extent, an independent
position. Th~ king could indeed appoint or dismiss them
at pleasure ; but it was essential that ht4 should have a
council of some sort, and certain official personages neces- Its compo·
sarily formed part of every council. These were the five sition.
great· officers of state above-mentioned-viz., the chancellor, the lord treasurer, the keeper of the privy seal,
the chamberlain, and thesteward of the household, who
all had seats at the council board virtute o.fficii. In addition to these functionaries, the council usually included
the Archbishops of Canterbury and York, and from ten to
fifteen other spiritual or temporal lords, or men of mark,
"Nicolas, Proc. P. C. vol. i. p. lxii.;
vol. iii. pp. viii., niii.; vol. v. p. xiii.;
vol. vi. p. lxxiii. Parl. Hist. vol. i.

pp. 291, 303. For!ft;er, Debates on
the Grand Remonstrance, p. 49.
• See Dicey, Privy ~unci!, p. 16.
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•

who possessed the coiifidenc-e
tne-lifng-an-d ofPariia=1
ment. .B or while the sovereign had an absolute right to
appoint or remove his cotfncillors at pleasure., the English
monarchs appear to have been generally careful to choose
men as their advisers and ministers who were ~cceptable
to the lords and commons. w Some of the official members of the council, during this period, held ojfices which
Growing
power of
were not in the direct gift of the crown, but were heredithecoiwil.
tarf ill" certain families. Again, the presence of the archbishops and othet ecclesiastics imparted a dignity and
independence to the body otherwisl unattainable. With
such a position it was not difficult for a refractory council
to cause :its power to be felt. 'fhef.were privilege<:1-to
• approach the sovereign with advice or remohsttrtriCe uporr
any matter affecting the common weal. Their rebukes
might indeed be disregarded, and their counsel overruled;
but tho moral effect of their interposition could not be
ignored.
What added mnterinlly to tho weight and influence of
the council was that, through the instrumentality of the
chancellor, they could refuse to give clfect to the king'H
wishes, or to legalise his grant; for, from n very early
period, they had claimed to take cognisance of every
grant or writ issued by the king. 'I'ho 'great seal ' reThe great mained in the custody of the chancellor, and could not be
seal.
affixed to any document except by his hand. It is true
that this rule was often regarded by sovereigns as a vexatious and unwarrantable restraint ; and that they sought to
escape from it, either by retaining personal possession of
the great seal, or by claiming that signature by means of
smaller royal seals (which at fir<'lt were kept in the king's
own hands) was sufficient to authenticate any writ or
other missive. But Parliament remonstrated against such
practices, and claimed that a rule which was a protection
to the crown itr;:elf, against. fraud, should be strictly en-

•

•
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forced. At length. the privy seal passed into the hands of
a regular officer, when it was maintained by the lawyers, The privy
though contested by the crow~~ that the great seal ought seal.
to be affixed to no bill on a verbal warrant, or otherwise
than upon. a formal writ of privy seal.x These circumstances contributed to confer upon the king's coun:cil great
and increasing weight and influence.
Moreover, upon constitutional grounds, this doctrine in
•
regard to the seals was of obvious necessity : :for•the
chancellor could not prove that he h,.ad obeyed a royal
mandate·unless·he hatl·aformal warrant to show for-what
he had done. .. Yet while this plea, and probably also the
convenience to the c;own of throwing upon its servants a
measure of respon~ibility for its own acts, reconciled the .,
king to this resti~iCtion upon the free exercise of hiswill,
the restraint was felt as peculiarly irksome by the mo11archs of England during this epoch. During the reign
of Edward IV., that sovereign ' on many occasions enforced his directions in his letters to the chancellor by
adding his commands in his own hand writing ; ' and once
it is mentioned of him, that he expressed his indignant A.D. H65.
surprise that the chancellor did not deem his majesty's
verbal commands ' sufficient warrant' for the issue of a
particular inst:t"tlment.Y
These constitutional safeguards against the unrestrained Constitutional seexercise of the royal prerogative were enforced, from curities.
time to .time, by further regulations to the same effect.
By an order of the council in the reign of Henry VI., A.D. 1443rules were adopted which practically ensured that every 1444 ·
grant of the crown should, from the moment of its presentation as a petition, or warrant, to the time of its final
sanction by royal writ, be brought under the notice of
the king's ministers." In the reign of Henry VIII. all A.D. 1526.
these rules were, in substance, re-enacted ; and, so far as
u

• Dicey, pp. 17-20.
Dicey, p. 20.
. •
Y Sir H. Nicolas, Proc. of Privy
• See Sir H. NIColas, vol,
Council, vol. vi. pp. cxcv , cxcvi. xci-xcv
•

.
VI.

pp.
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regards the issue of royal patents, gr~nt;, &c., they still
continue in operation, with but little change-excepting
that grants which were formerly superintended by the
Privy Council now pass through the office of a "Secretary of
State.a Nevertheless·, the end which was inteqjled to be
promoted by these regulations was not in accordance with
the modern idea of ministerial responsibility. They were
designed for the security of the crown itself, a•gainst frau• dulent .or unnecessary grants; and for this purpose, numerous official personages were required to take part in the
investigation into • and decision upron petitions to the
erown. They were also intended to enforce the necessity
for consulting the council before the. king should determine upon any npplication for redress. • But, af&er all, the
• responsibility of ministers for the faithful dischatge bf
their high functions was to the crown, and not to Parliament.b
1422.
It was during the reign of Henry VI. that the 'ordinary ' or 'permanent' council first assumed the name of
the 'Privy Council.' The habitual attendants at the
council, by whom the ordinary business was transacted,
eame, at this time, to be distinguished from other members of the same body who, like the judges, were only
occasionally summon eel by the king. Durin1:; the minority
of Henry vt this distinction was the more apparent, as
the whole government was in the hands of a select number
of the king's council. Ordinances of council passed in
this reign provide for ser-uring privacy at council meetin:gs,
and the keeping its resolves secret, by forbidding any to
attend thereat unless specially summoned. Meetings of
the ' great council ' were occasionally held by the king's
command. But it is clear that under HenryVL a selectcouncil was gradually emerging from out of- the larger
body, by a process similal' to that which- afterwards

•
a
b

Cox, Eng. Govt. p. 648.
vi. p. cc. &c.
Sir H. Nicolas, l>roc. P. C. vol. p. 21.

vol vii. p. v .. Dicey,
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gave birth to the. Cabinet from the womb of the Privy
Council.c
The business which engaged-the attention of the king's Business
council dud'ng the epoch under review was of the most ~~~':C:h~he
multifario~ description, and its proceedings exhibit an
extraordinary combination of the executive and legislative
functions of the government. Grave affairs of state, and
questions ot domestic and foreign policy ; the preservation
•
of the king's peace, and the management of the•pdblic
finances ; the affairs of aliens, the regulation of trade, the·
settlement of ecclesia~ical dispntes, and the defence t>f the
faith against heretics and sorcerers-all these-subjects, a:s
appears from the mjnutes which have been preserved of
the proce~dings of council, formed, part of its ordinary •
administrative labours. Together with these important
matters, the time ofJll~ co1.1ncil was occupied, as that of
every govei~mn-ent must be, with an infinite number of
trivial cases. And . although law~courts had been established for the determination of every species of action or
suit, we still find the council exercising judicial functions,
. not merelyfor the preservation of the public peace, but
for the trial of ordinary offenders. Whenever, in fact,
either from defect of legal authority to give judgment, or
from want of lobe necessary ,power to give effect to their
decisions, the law-courts were likely to prove inefficient,
the council interposed, by summoning before it defendants
and accusers. A tribunal of this description was doubtless useful, in the infancy of regular institutions, for the
security of life and property, but its action was arbitrary
and capricious. It was regarded with a natural jealousy
by Parliament, and from the reign of Edward III. to that
of Henry VI., the Commons made vigorous efforts, on
repeated occasions, to prevent the council from interfering
with matters which belonged to the courts of law, and

•
c'Dicey, pp. 22, 23; Njcolas, Proc. P. 0. vol. i. p.lxxiii., vol. v. pp. xxii.
xxxiii., vol. vi. pp. lxi. lxxxi. &c.
•
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from illegally infringing upon the prol?erty and liberties
of the people.d
The records of the Priry-• Council during the reigns of
Edward IV., Edward V., Richard III., and •Henry VII.
have not been preserved, so that nothing certaiij is known
ofthe constitution ofthe council under those monarchs.
A.n. 1481\.
With the accession of the Tudor dynasty, the position
Dependof the Privy Council towards the monarchy ll'nderwent a
~~~~~~ ~,1~0 nottteaoble change. After the Conquest, the power of the
the king.
barons had been e:rerted to curb the despotic will' of the
sover<!ign. In later times, the pre:pogative was exposed
to assault from the rising power of the Commons ; whilst
the nobles, for the most part, loyally supported the throne.
• The history of the council, from the• ::tccession.of Henry
VII. to the sixteenth year of Charles I., is the history of
regal supremacy, potentially exercised through a body of
ministers, who had ceased to be a check upon the royal
will rrhis new position of the council towards the crown
was mainly brottght about by the introduction therein of
a number of commoners, who owetl their position anu
influence entirely to the king's favour. The new councillors were doubtless men of mark and ability, but, unless
noble by station, they could not be independent of the
crown. And where hereditary offices wereo.held by peers,
it frequently happened that a deputy was chosen from
amongst the commoners, to perform the duties and exert
the influence of the post. This gave additional strength
to the crown, and was the means of rendering the government more efficient, but it greatly undermined the independence of the council.e The change in the composition
of the Privy Council did not escape the notice of the
common people, by some of whom it was regarded with
much dissatisfaction. About twenty-five years after the
A..D. 1536. accession of Henry VIII. there was a rising in Yorkshire.
The malcontents demanded of t.h8 king redress of griev-
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ances. One of their complaints was that the Privy Council Comwas then formed
too many persons of humble birth, ~i~\~~t the
whilst at the commencement ~fhis majesty's reign it had council.
been otherWise. The king told them, in reply, that at his
accession ~ere were in the council ' of the temporality
but two worthy calling noble, the one treasurer of Eng:.
land, the other high steward of our house ; others, as
the Lords Marney and Darcey, but scant wellborn gentle•
men, and yet of no great lands until they were prem~ted
by us, and so made knights and lords: .the rest were lawyers and priests, save-two bishops, which were Canta-bury
and Winchester.' Henry proceeded to show that there
were then ' many naples indeed, both of birth and condition,' in the council ; but, in conclusion, he informed the ,.
rebels, very emphatically, ' that it appertaineth nothing
to any of our subjects to appoint us our council, ne we
will take it so at your hands.- Wherefore, henceforth,
remember better the duties of subjects to your king and
sovereign lord, and meddle no more of those nor suchlike things as ye have nothing to do in.' f
The altered relations between Church and State at this
period, consequent upon the Reformation, contributed
greatlyto increase the authority of the crown. No longer
dependent on ~foreign potentate, but on the king himself,
the dignitaries of the Church imparted a new vigour to
the monarchy, when they ceased to be the representatives
_ ofa_rival pQWE:)r. But, in proportion as the personal
.... authority of the sovereign increased, the influence of the
Privy Council was weakened. The records of the time
bear ample testimony to the condition of servility and
dependence upon the sovereign to which the council at
this epoch had been gradually reduced.g
Meanwhile, however, the power of the council as an
administrative body was in nowise diminished. On the
contrary, this was emphatically the age of 'government

;f
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by councils.' 'Unconstitutional and Jtrbitrary as many
of the ordinances of council in the fifteenth century now
•
council~.
appear, they almost seem 1'nild when compared with many
of those of the Privy Council of Henry VIII. • Combining
much of the legal authority with the civil and~olitical, it
exerted a despotic control over the freedom and property
of every man in the realm, without regard to rank or
station. Its vigilance was as unremitting as itt! resentment
• wa:r fatal ; and its proceedings cannot be read without
astonishment, that the liberties and constitutional rights of
Engli~hmen should ever have recov(!['ed from the state of
subjugation in which they were then held by the crown.' h
Chiefly concerning itself in secnrin~ the internal tran• quillity of the kingdom, and in detecting and-punishing
treason or sedition, the I>rivy Council also directed its
attention to 'nearly everything connected with the conduet of inuividuals towards each other, and in relation to
the government.' It interpm;ed in mntters of private concern, making itself the arbitrator of quarrels between
private individuals-thereby encroaching upon tho province of the established courts of law. It likewise interfered in ecclesiastical affairs, when its proceedings were
often of the most despotic character. In all matters
brought before it the council exercised a-very summary
jurisdiction, usually punishing offenders by committing
them to the Tower, by iine, or imprisonment, or both. i Reviewing the proceedings of the Privy Council during this
period, Sir Harris Nicolas is of opinion; ' that the arbitrary
and unconstitutional powers which the government then
exercised, arose less from the personal character of the
reigning monarch, congenial as despotistll was to his
feelings, than from a gradual encroachment on the liberties of the people, and a corresponding exte~S~()!l- C>Lt~_e _
prerogatives of the crown, during the latter part of the
fifteenth, and continued until the middle of the sixteenth

Governmeut by
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century, This in~ovation may probably be traced to the
usurpation of Richard III., followed by the usurpation of
Henry VII.; it being scarcely possible for the liberties of
a country t~ survive two revolutions, or for a successful
rebel not to become a tyrant.' k
From the constitution of the Privy Council under the Power of
the Crown
Tudor sovereigns, it might be supposed that every politi- under
Henry
cal measur~, if it did not originate with the Council, was VIIi.
at any rate deliberated upon by that body. Bdt such
was not at all the case. ' Henry VIIL. was in the fullest
sense of the word his own minister ; and all the mdst im.portant matters, particularly in relation to foreign policy,
proceeded i1hrnedi~t.3ly fron1 his own mind, and were conducted u}:f'on his own judgment.' The modified form of ...
ministerial responsibility which we have seen was established by command~ of Henry IV., -and which continued
to be enforce.d_il:l r:;ubf'Jequentreigns, was set at nought by
Henry VIII., as appears from transactions recorded in
State Papers of the period : 'As there were some occasions on which he did not even consult his favourite
minister, it -may be inferred that there were many more
-which he acted without the advice of his council.' 1
For a time vVolsey was his favourite, and then Cromwell ;
but after the- fall of Cromwell, no one 111inister bore even
the slight resembJance presented by these statesmen to a
modern premier. · In fact, Henryissued his commands to
·· any of his ministers, without regard to their peculiar
.. ·-·-·duties; but; 'as no responsibility to the country was incurred, it mattered little whom the king selected to carry
his orders into effect. He was himself the centre from
which every measure emanated, and his ministers had
nothing more to do than to receive his commands and
obey them. But all communications between the ministers and the king, relating to the affairs of government,
seem, even in that arbitrary period, to hav" been made
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through a privy councillor ; so that th~ f~rms of the Constitution were, in this important point at least, strictly adhered to ; and, however ff>;getful Parliament might have
been of its duties, means always existed or fixing the
responsibility for the acts of the crown upOi!. those to
whom, according to the laws, it entirely and exclusively
attaches. 'm
During the reign of Henry VIII., the greater part of
• the-mEl'lnbcrs of the Privy Council appear to have been in
regular attendanc~ upon the king ; accompanying him
wherever he went, and giving their"tlaily attention to the
business of the state. These were usually the great
officers of the household, a bishop, i\Ud one of the principal secretaries; whilst other functio:riaries-sttch as the
Lord Chancellor, the Archbishop of Canterbury, the other
principal secretary, and a few minor officials-remained in
London, to dispose of the ordinary and routine affairs of
government. Occasionally, however, the whole council
assembled t,ogethor, either for ordinary purposes, or at
the special command of the king."
By means of rules adopted for its internal improvement, the Privy Council was brought to a high state of
efficiency for the discharge of the numerous and imporDivisi_on of tant duties which devolved upon it at tl:ris period.
In
i~~~n~~m- 1553, King Edward VI. drew up a series of regulations
miLtee~.
for his council, under which the whole body (which then
consisted of forty persons) was divided into five commissions, or (as they would now be termed) committees, to
each of which was assigned a distinct branch of public
business. Upon some of these committees certain persons,
mostly judges, were added. They were styled' ordinary
councillors,' and were not consulted on questions of
general policy. This practice has been adhered to to the
present day. It was also provided, by these new regulations, that every matter should be brought under the
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royal notice, that.'_if there arise such matters ofweight
as it shall please the king's majesty to be himself at the
debating of, then warning shfl.ll be given, whereby the
more shall 'be at the debating of it,'" and that the secretaries shoul~ be the channel of communication between the
councillors and their royal master.~'
The office of secretary, or king's clerk, it may be here King's
secrebu·y.
remarked, 'vas originally held in small estimation. The
secretary possessed no political influence, unless, as S8metimes happened, he was a member of the council. At
length it became necessary to appoint two secretaries, after
which, by almost imperceptible degrees, the dignity of
the office was.increased. During the reign of Henry VII.
persons oi weight '-vere selected to fill the post. In the following reign we find the secretaryship held by Cromwell. •
Henceforth the secretaries take rank with barons, are
always members of the council, and by the Act 31 Henry
VIII. c. 10, become entitled to this position ex-officio.
But it was not 1n1til the latter part ofthereign of Elizabeth that we find them designated Secretaries of State.q
By the regulations of 1553, above mentioned, all the
business of the Privy Council was transacted through
committees, which were variously modelled, as occasion
required. T~e same persons sat on different committees.
From this arrangement a body known in history as the Star
Star Chamber came into existence, and acquired evil Chamber.
fame from its arbitrary and tyrannical proceedings. The
.Star Chamber was, in effect, the council under another
Iiame. ·· It was frequently presided over by the king himself, and even in his absence transacted business with
great dignity and solemnity ; hence it will be seen that
the council had abated none of its ancient pretensions to

..

.

° From a very early period it
would seem to have been the practice
for the Council to meet for the ordinary transaction of' business without
the king being present. But the
sovereign was evidently at liberty to
attend whenever he thought fi.t. (Sir

H ..)'Hcolas, Proc. P.O. voL i. pp. xxv.,
xxxiv., lviii., vol. vii. p. xiii. Dicey,
p. 15.)
P Dicey, pp. 39-ll3.
q lbl:d. p. 41.
Thomas, Notes on
Pub. Dep. p. 27.
•
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the plenary exercise of judicial power.- Besides asserting the right to act in almost every case where a lawcourt had jurisdiction, tne king and his councillors
avowedly acted' in cases not examinable in oeher courts.'
The secret tribunal of the Star Chamber co~tinued in
operation up to the reign of Charles I., when the struggles
of Parliament against the judicial authority of the Council,
so long intermitted, were again revived with a~cumulated
• vigoor,.until (by tho statute lG Car. I. c. 10) it was determined that 'neither his majesty nor his Privy Council
have, or ought to"havc, any jurisdi-ction, power, or authority, by English bill, petition, articles, libel, or any
other arbitrary way whatsoever, to examine or draw into
question, determine or dispose of, the• lands, t~nements,
• hereditaments, goods, or chattels of any of the subjects of
this kingdom ; but that the same ought to be tried and
determined in the ordinary courts of justice, and by the
ordinary course of the law.' By the same statute, the
power 'that the Council Table hath of late times assumed
unto itself, to intermeddle in civil causes and matters only
of private interest between party and party,' is declared
to be ' contrary to the law of the land, and the right~
and privileges of the subject.' The Star Chamber, with
its cognate jurisdictions, was accordingly• by this Act
swept away, and the most part of those judicial powers
which the state policy of former generations had bestowed
upon the council, were utterly abolished. r
Arrests by
·During this period of 'government by councils,' the
councilprivy councillors, in addition to their potent authority as
lors.
members of a board of such pre-eminence in the state,
assumed the right of arresting their fellow-citizens at
their own individual discretion. It may be thought that
such an act would have been justified by the use of the
king's name. But the qmncillors claimed the authority
r Sir H. Nicoll.t!l, Proc. P. 0. vol.
the doings of the Star Chamber. See
vii. p. xxiv. Dicey, pp. 45-57, which also Palgrave, King's Council, pp.
·gives a cnriou~and minutea.ccount of 38, 100, 110.
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as pertaining to th~mselves, and the judges admitted the
validity of their claim, so far at least as commitments 'by
order of the Council Board ' as· 'Well as by royal command
were concerned. s
The go"iernment of Queen Elizabeth was eonducted
almost exclusively through the medium of her Privy
Council, individually or collectively ; Parliaments (though
regularly co•nvened at intervals of from one to four years)
being regarded by her as mere instruments of taKat!on,
to which she abstained from resorting except upon necessity. The practical•disuse of Parlia:Uents during the
Tudor dynasty naturally led to a larger assumption of
jurisdiction on the ~art of the Privy Council, which retained moch of tire authority thus unlawfully acquired,
even after the recurrence· by later sovereigns to the constitutional services of Parliament.t
The powerfulsystem so elaborately matured by the
Tudor sovereigns expired with them ; and the period
between the death of Elizabeth and the restoration of the
Stuarts may be considered as the time when ' government by councils' came to an end.u But meanwhile, the
Parliaments of Elizabeth, unlike their timid predecessors in
previous reigns, were remarkably outspoken; and the Commons did not hesitate to tender their advice to the queen,
not merely upon affairs of Church and State, but even
upon the more delicate topics of a royal marriage and the
succession to the throne. True, they were repeatedly
commanded not to interfere in any matters touching her
majesty's person, estate, or church government, but such
as might be propounded to them. by the queen herself.
But they made good their claims to a higher consideration, by successfully asserting the necessity for redressing
various grievances affecting the commonwealth. v And so
there followed in due course, and as it were by natural
' Dicey, p. 56.
Macqueen, Privy Council, p. 680.
u Dicey, p. 59.
t

v See Parry's Parfts. pp. 214-239.
Hearn, Govt. of Eng. p. 132.
•
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consequence, 'the mutinous Parliame~t of James I., and
the rebellious Parliament of Charles I.'w And, concurrently with these proceed:tbgs, new requirements arose on
the part of the crown, which could only be \net by the
cordial assistance of the House of Common~ The circumstances under which the power of Parliament, in contradistinction to that of the monarchy, gained strength
and development under the Stuart kings; belong to
ger~eraJ. history, and need not be here enlarged upon. It
will suffice to refer to two leading events, which indicate
the process where!)y the House of (})mmons attained the
position, co-ordinate in power with the crown itself,
which it has occupied since the RevoJ.ution of 1688.
During the altercations between the•Crown !lllld Parliament which characterised the reign of Charles I., it became necessary to provide for the maintenance of a standing army. At first the troops were paid out of the
king'fl own revenueR ; but James II. having increased his
army to 30,000 men, it hogan to be regarded with great
jealousy, as being cnleulated to strengthen the power of
the crown, to the detriment of the rights and liberties of
the subject. Accordingly, a provision was inserted in tho
Bill ofHights,X forbidding the raising or keeping a standing army within the kingdom, in time of i>eace, without
the consent of Parliament. The practice of appropriating
the supplies granted to the crown by Parliament to separate and distinct services, was first introduced in the time
of Charles II.,Y though it did not become an established
usage until the Revolution, when it was formally incorporated amongst the maxims of the Constitution, that the
grant of supply, and the control of the public expenditure
in conformity therewith, belongs inalienably to Parliament, and pre-eminently to the House of Commons." By
the recognition of these two principles a salutary check
w Bagehot, ~glish Const.
Fortnightly Review, vol. vii. p. 83.
x 1 Will. o~tnd Mary, ~ss. 2, c. 2.

and see ante, vol. i. p. 320.
Y See Hearn, Govt. of Eng. p. 342.
x See ante, vol. i. p. 527.
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was provided agaipst the exercise of arbitrary power, and
at the same time the constitutional influence of the House Downfall
of Commons, as the source of ~11 aids and supplies, was of
prerogative
asserted and. guaranteed. a From this epoch we may date government.
the down-F.ll of prerogative government in England, and
the rise of parliamentary government.
But this momentous change in our political system was
not effecteci at once, or without an effort on the part of
..
the crown to recover its ancient supremacy. hritttted
by the opposition he systematically encountered from the
House of Commons, 'Charles I. abstain~d from convoking
Parliament for a period of eleven years, from March 1629
to April 1640-a l~mger interval than had ever before
elapsed without some meeting of the national counciP
At length, in 1640, the famous Long Parliament was •
assembled.
The first act of this Parliament, however, was, as we
have seen, to abolish the Star Chamber, and to deprive
.. oth~_l):ivy CounciL of most. of its judicial power, leaving
its constitution and political functions unchanged. In all
matters of government the will of the sovereign continued supreme; and though ministers were individually
powerful, they had not, and were not expected to have,
a mutual ag~ement in regard to public affairs. They
often differed amongst themselves on important questions; Minisb~t .as e~ch min~ster was responsibl~ merely for t~e ad- ~::~;nsi
mmiStratwn of h1s own department, 1t was not conmdered bility.
essential that they should be of one mind on matters of
state policy. The responsibility of ministers, moreover,
for the ordinary fulfilment of their official functions, was
practically to the king, and to him alone.
The course of events which ensued upon the accession
of Charles L to the throne unmistakably proved that a
more intimate and cordial understanding between the
Crown and Parliament, in the conduct of public affairs,
Knight, Hist. of Eng. vol. v. pp.
71, 76.
a

•

Macaulay, Hist. of England, vol.
i. p. 85. •
•
b
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had become indispensable to the very. existence of monIn. tho protracted contest that
House of archical government.
Commons. arose between the King' nnd the House o( Commons,
much mutual misunderstanding might have been avoided
if Charles had had some confidential ministe~o espouse
his cause and defend his policy within the walls of Parliament. The bitter antagonisms which aro.se between
the king and his people might have been reconciled if
• onl~ the king's ministers had not been so distasteful to
the House of Con~mons. As it was, the servants of the
crown were generally regarded by the commons with
mit:>trust or aversion ; and if their acts merited condemnation, thoro was no alternative but to pr~ceed against them
• by WfLY of in1peachment-a procedure which at the best
was a cumbrous process, fruitful of delay, uncertain in its
issue, and provocative, meanwhile, of further ill will against
the crown itself. If only some method could have been
devisetl to enable the 1<ing's ministers to eornmeml themselves to the goodwill of Parliament, those perpetual
causes of initation might have been cffeetually rernovcd.
Overtures indeed, on the part of the I-'ong Purlimnont,
wore not wanting to point out to the king terms of agreemont and reeonciliation; and although they involved for
the most part tho surrender of more pO"wer than the
crown was willing to relinquish, it is remarknble that
upon one occnsion tho principle of ministerial responsibility was distinetly adverted to, as a Jnenns of conciliating
the fiLVour of Parliament, and of protecting the king fi·om
evil counsellors. In the Grand Remonstrance addressed
Grand
]\,r•nwuby the House of Commons to Charles I., in 1641, refeiltmnco.
rence is made to ' those cases of not infrequent occurrence, when the commons might have just cause to take
exceptions at particular men for being selected to advise
the king, and yet have no just cause to charge them with
crimes.' It is added that 'the most cogent reason>< might
exist to be •earnest with the king not to put his great
affairs inti> such hoods, though the commons might be

Cluu·luH I.
auil Uw
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unwilling to proc~ed against them in any legal way of
impeachment.' It is then plainly stated, 'that supplies
for support of the king's own •ootate could not be given,
nor such as~istance provided as the times required for the
Protestant,party beyond the sea, unless such councillors,
ambassadors, and other ministers only were in future
employed as Parliament could give its confidence to.'c
But the kit1g had already declared that he· would neither
separate the obedience of his servants from his own ~ts,nor
permit them to be punished for executing his commands.d
The time for n10demte counsels to prevail had gone by,
and the downfall of the monarchy was the deplorable but
inevitable consequence. The circumstances which led to
this event. belong •to general history, and need not be
dwelt upon in these pages. Suffice it to state that, after a E~ecution
brief contest with the Long Parliament and its adherents, of the king.
Charles I. was taken prisoner, tried, and executed on
January 30, 164~.
Immediately afterwards Parliament proceeded to take
stepsct<*-pro:videfor the future government of the country.
On Februaxy 7, they voted 'that the office of a king in
this nation was unnecessary, burthensonie, and dangerous,'
and should be abolished ; and having on the previous day
decreed the aliwlition of the House of Peers, they ordered, Council of
' that there be a Council of State erected, to act and State.
proceed according to such instructions as shall be given
to them by the House of Commons.'e In the composition
of this council, the parliamentary majority were in a
position to carry out their own ideas as to the sort of
persons who ought to be entrusted with supreme authority,
and to ensure that the administration of public affairs
should be in direct conformity with their own opinions.
For a time the experiment proved successful, and, thanks
c Forstm·, Debates on the Grand
Remonstrance, pp. 272, 273. And see
ante, vol. i. p. 37.
d Campbell's Chancellors, vol. ii. p.

532.
• Pari. IIist. vol. i~. pp. 1285, 1292.
Com. Journ. Feb. 7, lo4ji.
•
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to the energy, learning, and political ,experience oLthe
leading men in the Council of State, the government of
the country, so long as ~·remained in their hands, was
conducted with much wisdom and ability/ •
The Council of State consisted of forty-o~e persons,
lords and commoners, who were chosen by the House
of Commons in the name of ' the Parliament of England,'
and of whom nine were a quorum for the 'rlespatch of
busi.ne~. A majority of the councillors were also members
of the House of Commons; and as the average number of
members attending that House did IK>t then exceed fifty,
the Council naturally became the more powerful body;
and having all the public business of the nation under
review, they left but little for the l:I~use to do, except
to confirm, by Act, such matters as the Council thought
fit to submit for their sanction.g But, in point of fact, it
was usual for tlw Council to refer all matters of special
importance to the consideration of the House, who were
thus ennl>led to exercise a controlling influence over their
procecdings.11
The Council of Stn,te was eminently a deliberative body,
and the rules which they framed for their own guidance
were calculated to ensure the most attentive and careful
consideration of every subject before t.hem, by the
members present at any particular meeting.; Either
directly, or through their committees, the Council also
transacted the business which is now apportioned amongst
various departments of state. Besides affairs belonging
to the Treasury, and to the different branches of the
secretariat, they were charged with the trust heretofore
exercised by the Lord High Admiral and by the Master
of the Ordnance.j The creditable and successful manner
r Bisset, Commonwealth of England (:.! vols. Loud. 1867), vol. i. pp.
4D, 118-123.
g Parl. 1-Iist. vol. iii. p. 1:.!91.
Bisset, Commonweatth of England, vol.
i. pp. 24, 36.-The original minutes
of all the pro~eedings of the Council

of State, until its overthrow by
Cromwell, are preserveJ in the State
Paper Office, in excellent condition.
(Ibid. p. 39.)
h Bisset, vol. i. p. 43; vol. ii. pp. 5f), 57.
; Ibid. vol. ii. pp. 293-296.
J Ibid. vol. i. p. 116; vol ii. p. 72.
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in which their multifarious labours were accomplished is
the more remarkable, when it is considered that on an
average eighteen or twenty m~JUbers attended at sittings
of the Cou~il, and that frequently the number present
was much lftrger.k
The Council was chosen for a period of one year only,
at the expiration of which term all the members were
re-elected \!Xcept three. Two were added to supply
vacancies by death, so that there were in all but fi~e oow
members. But at the end of the second year Parliament
resolved to adopt ::. different principle. Accordingly,
on February 5, 165f, they decided that the Council of
State for the ensuing year should again consist of fortyone mem}Jers, but •t!mt only twenty-one of the existing
councillors should be capable of re-election. The same
rule was followed upon the election of the Council for the
fourth time.i In November 1652, anticipating the regular
period by nearly three months, the Council was again
re-elected upon a similar principle, for the fifth and last
time.m
But on April 20, 1653, Oliver Cromwell, who had
always been one of the Council of State, from its first
institution, having forcibly put an_ end to the Rump Parliament, and e~tablished himself as military dictator, went
to the Council of State, who were assembled at their
customary place of meeting, at Whitehall, and informed
the assembled members that their official existence had
terminated, inasmuch as the Parliament from whence
their authority had been derived was defunct.n Thus
ignominiously expired the famous Council of State, which
had ruled England with singular vigilance and success for
about four years and a quarter. Lacking the stability
which the authority and influence of a constitutional
monarchy can alone convey, the statesmanship and fidelity
k Bisset, vol. i. pp. 118-123; vol.
ii. pp. 77, 293, 377, 386.
1 Ibid. vol. ii. pp. 146, 234.

m
n

lMd. p. 360.
Ibid. p. 467.
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to the trust committed to then1 displayed by these eminent men failed to preserve them fr~m overthrow, and
they became the easy pre~·of an unscrupulous usurper.
In lieu of this able and influential body, that had
steadily refused to co-operate with Cromwell.jn his ambitious designs," a phantom council was set up, consisting
of seven members, six of whom were military men, to
act as Cromwell's nominnl advisers. But thigowas a mere
' barrn.ck-room council,' entirely dependent upon Cromwell himself.P Subsequently the dictator convened a
Council of State, ·which included .right officers of high
nmk and four civilians; but the latter served merely as a
convenient screen, and the body continued to be, to all
iutcnts and purposes, a military c<'unciP •When, in
December 1653, Cromwell accepted the office of Protector of the Commonwealth, he consented to receive
from Parliament a council of fifteen persons, to be
appointed by statllte, with power, by advice of the
Council, to increase their number to twenty-one. But he
only waited until he wm; firmly seated upon the pretlidcntial chair, to proceed to act, in most important matters,
without an on1er of council, and without, as h would
Hccm, even consulting hiH legal adviscrs.r rrhe several
parliaments convened by Cromwell during l1is protecto·
rate proved for the most part refractory and unmanageable ; and it was entirely owing to his .own extraordinary
vigour and administrative skill, that his government
achieved the measure of success which, especially in the
foreign relations of England, has been generally and deservedly associated with his name.• Cromwell's dictatorship
lasted for five years, when it was ended by his death, which
occurred on September 3, 1658. After a brief period of
anarchy, the nation, tired of intestine strife, gladly welcomed the restoration of the monarchy.
Bisset, vol. ii. p. 452.
Ibid. pp. 47~ 476.
q Forster, British Statesmen(Cromwell), vol. v~. p. 129.
o

P

Ibid. p. 231, n.
' See Goldwin Smith's lecture on
Cromwell in his 'Three. l!lnglish
Statesmen ' (London, 1867).
r
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With the accessvm of Charles II. a new and transition
period began, during which th~ Parliament continued to
increase in strength and influe~ce, while the old antagonisms between the ministers of the crown and the House
of CommQdts were revived with all their former bitterness. The inveterate misgovernment of the restored line
of Stuarts finally brought about the Revolution of 1688,
an event wltich not only produced a change of dynasty,
but was the means of confirming our national liberties,
and placing thell1 upon a -more seeunr foundation. By
the introduction of th~ king's ministers into Parliament at
this epoch- harmonious relations were at length established
between the crown .and the legislative bodies, and the
old abuses.of prerogative government were abolished for
ever.
In reviewing the history of the English Constitution
from the Norman Conquest 'until the accession of William
of Orange, certain points appear deserving of especial
mention. Firstly, that the seeds of the present political
system of Great Britain were sown in the earliest days of
our existence as a nation, and have gradually developed
into their present shape. Secondly, that the responsibility
of ad vising the crown in all affairs of state belonged
originally to thoe Privy Council, an institution which is as
old as the monarchy itself. Thirdly, that the reigning
sovereign has always, and especially when the Privy
Council was a numerous body, selected, and by his prerogative had aright cto select, certain persons of that council,
:ln whom he could especially confide, and by whose advice
_ he more particularly acted. So that it may be said that
at no period has the king of England been without sworn
advisers who could be held responsible for all his public
acts. Fourthly, that the authority and jurisdiction of the
Privy Council has been made from time to time the subject
of parliamentary regulation ; but that, nevertheless, under
prerogative government, the responsibility of ministers to
Parliament was so difficult to enforce, that, except in the
VOL. II.
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case of high crimes and misdemeanou"'s, which could be
punished by impeachment, it was virtually inoperative ;
and therefore the princi¢e of responsibility could only
be applied to the ordinary conduct of public affairs by a
resort to the extreme measure of withholding ~e supplies.
Fifthly, that the want of a cordial understanding between
the sovereign and the legislative assemblies . was the
fruitful source of dissension and misgovern'lnent, which
led", irr 1649, to the overthrow of the monarchy, and in
1688 to the transference of the crown to a prince of the
House of Orange, who was ' called •in to vindicate prac* tically those maxims of liberty, for which, in good and
evil days, England had contende<J. through so many
t:J centuries.'t And, lastly, that the attempt .under the
0 Commonwealth, to establish a Council of State w.hich
::J::_ should reflect the opinions of the House of Commons,
and be composed of the most prominent and influential
members of that body, however promising at the outset,
speedily and entirely failed, from the lack of that element
of stability which the authority and influence of a constitutional monarch can alone supply.u
Growth of
It is also noticeable, that even during the reign of the
constituTudor
sovereigns.' when the power of the crown was
tional go,·crnment. predominant over everything, and Parliament was weak
and subservient, principles were at work which ultimately
tended to the further advancement of constitutional
government. It was then that the great offices of state
began first to assume form and method, and the complex
machinery of administration to settle into something like
its modern aspect. The Secretaries of State, originally
mere clerks appointed to do the king's bidding, became by
degrees potent functionaries, with certain defined powers
and responsibilities. The office of Chancellor, too, was.at
this period brought nearlytoitspresentsbape._ThaJ~ofL_Q_rd
High 'l'reasurer, or First Commissioner of the Treasury,
and that ofLord High Admiral, or First Commissioner of
t Taylor, -Hook ofRiglits, p. 211 .
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See ante, vol. i. pp. 201-205.
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the Admiralty, can\8 to be then of fixed appointment and
establishment. Thus, instead of the arbitrary and irregular
· selection of early times, the pri;~ipal officers of state were
duly appointed to discharge the functions of administration, and t<loadvise the sovereign in the government of the
realm. The persons appointed by the king to fill these
posts, if not already·of the Privy Council, were invariably
added to that dignified assembly; and as the most trusted The Cabiservants and advisers of the crown, they formed the naclws ~:!P~:.~~
of the confidential council, which was l:l,fterwards known 1hJamen.
.1e to Ptaras 'the Cabinet.' Tln.s powerful governing body, heretofore a pliant instrument in the hands of the reigning
monarch, was made. responsible to Parliament by the
Revolution•of 1688.. The Bill of Rights, while it left unimpaired the just rights and privileges of the crown,
rebuked the excessive claims of prerogative, redressed the
grievances of the people, gave vigour and certainty to the
efforts of Parliament, secured its independence, and recognised its inquisitorial functions, so that thenceforth it
was free to. assume that watchful oversight and control
oVer the admiriistnitiol1 of public affairs, which is now
acknowledged to be its peculiar and most important
vocation.v
•
v

See Mr. Adam's speech, Pad. Deb. vol. xvi. pp. 2""*"-7"**".
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CHAPTER II.
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BEFORE entering upon the separate history of the Cabinet
Council, it is needful that we shou)Jl point out the place
which is assigned by the Constitution to the Privy Council
under parliamentary government.
Since the introduction of the imp~rtant changes in our
political system consequent upon the RevolutiC:n of 1688,
the Privy Council has dwindled into a mere department
of state, of comparative insignificance, so far as the actual
direction of public affairs is concerned, when contrasted
with its original authoritative and preeminent position.
Its judicial functions, heretofore so formidable, are now
restrained within very narrow limits. The power of taking
examinations and issuing commitments for high treason, is
the onlyremaining rei.i.c of its ancient authority in criminal
matters. It continues to exercise an origip.al jurisdiction
in advising the crown concerning the grant of charters,
and it has exclusively assumed the appellate jurisdiction
over the colonies and dependencies of the crown which
formerly appertained to the Council in Parliament. But,
ever since the Revolution, it has been the appropriate
duty of Parliament, either directly or indirectly, to afford
redress in all cases wherein the common law fails to give
relief."
In theory, however, the Privy Council still retains its
ancient supremacy, and, in a constitutional point of view,
is presumed to be the only legal and responsible Council
of the croi\'n. All formal acts of sovereignLy mut:St be
•

a

Palgrl.\ve, King's Council, pp. 110, 125.
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performed throu~1 the instrumentality of this august
body, and Cabinet ministers themselves derive their authority and responsibility, in th~ eye of the law, from the
circumstanc·e that they have been sworn in as members
of the Pri~a,- Council.
As at present constituted, the Privy Council is an
assembly of state advisers, unlimited in number, and appointed absolutely (without patent or grant) at the discretion of the sovereign, who may dismiss any indiovid'tlal
member, or dissolve the whole Counci], at his pleasure.
Several instances artJ recorded of the names of privy
councillors being struck off the lists by the king's command, for conduct t4at had displeased the sovereign, b the
last of which occurred in 1805.c No qualification is necessary in a privy couneillor, except that he be a naturalborn subject of Great Britain.d Even this disability may
be removed, by special Act of Parliament, as in the cases
of Prince Leopold, afterwards King of the Belgians, and
of His Royal Highness the late Prince Consort. e
Formerly the duration of the Privy Council was only
b Haydn, pp. 121-135; Mahon,
Hist. !Jf Eng. vol. iv. P· 41l.~The
name of Charles James Fox was
struck out of the~rivy ·Council in
1798, upon the advice of Mr. Pitt,
on account of an intemperate and
seditious speech at a club dinner.
(Jesse, Life of George III., vol. iii.
p. 194; Russell's Life of Fox, vol. iii.
p. 168.) Upon the formation of his
second administration, in 1804, Mr.
Pitt urged the king to. readmit Mr.
Fox to the Council Board, that he
might enter the Cabinet, but his
Majesty peremptorily refused. But
in January 1806, after Pitt's death,
the king yielded to the necessity of
the case, and upon the advice of Lord
Grenville, sanctioned the readmission of Mr. Fox into his councilR.
-Ibid. pp. 330, 349.
• In the case of' Lord Melville, on
account of alleged malversations in
office, and in anticipation of an Ad-

dress to the King from the House of
Commons, that his name might be
ei·a.Sed from the list of Privy Councillors, and that he be dismissed from
the royal presence for ever. (Stanhope's Pitt, vol. i v. pp. 283-285, 294.)
His lordship was afterwards resw<irn
of the Council, having been acquitted
of the charges preferred against him.
-Haydn, p. 135.
d This restriction was imposed by
the Act 1 Geo. I. stat. 2, c. 4. In
1700 the House of Commons addressed'King William III., to request
that no foreigner, Prince George
alone excepted, might be admitted to
the Privy Council. But the king
was determined not to receive this
address, and immediately prorogued
Parliament without a speech from
the throne.-Macaula;, Hist. of Eng.
vol. v. p. 286.
• By 56 Geo. III. cc. 12, 13 ;
by 3 & 4 Viet. cc. 1 and tl.
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during the lifetime of the sovereign, J:mt it is now continued for six months longer (by Stat. 6 Anne, c. 7), unless
dissolved by the new menarch. But, according to pre·
sent usage, the privy councillors of the preteding reign
are resworn upon the accession of a new sovEW;eign.
The Privy Council ordinarily consists of the members
of the Royal Family, the Archbishops of Canterbury and
York, and the Bishop of London, the gre~t officers of
stme .and of the household, including, as a matter of
course, the President and Vice-President of the :cespective Committees of Council for Trae.e and for Education,,
as well as all those who compose the Cabinet, the Lord
Chancellor and the Judges of the Courts of Equity, the
Chief Justices of the Courts of Co~Iflon Law,. and some
of the Puisne .Judges (to assist in the business of the
Judicial Committee), the Ecclesiastical and Admiralty
Judges, and the Judge Advocate, the Speaker of the
House of Commons, the Ambassadors and principal Ministers PienipotentiHry, the Governors of some of the prin-:cipal Colonies, the Commander-in-Chief, the First Lord of
the Admiralty, and occasionally a junior Lord of the Admiralty. The Lord Advocate for Scotland, though styled,
by usage, right honourable, is not a privy councillor,
neither are the Attorney or Solicitor-Gener4tl for Engla:q.d,
because they are liable to be called upon to act as a~ses
sors before the Privy Council, ot as counsel tor the crown.
The Irish Attorney-General, however, is generally amelll.·
ber of the PrivyCoun.citfor Ireland. AseatintheP:rivy
Council is sometimes conferred as an honorary distinction
on persons retiring from the public service, who have
filled responsible situations under the crown.' A privy
councillor, although he be but a commoner, is styled
'right honourable;' arid has precedence over all knights,
. r Murray's Handbook, . pp. 104- either of the Treasury or Admiralty;
lOG. Dodd's Manual of DignitieA, bnt in 1864, Mr. Chichester ForPP· 257-265, 11136, 661.-It is not tescue, being then Under-Secretary
usual to confer this rank upon Under- for the Colonies, was appointed a·
Secretaries lilf State, or Junior Lords, Privy Councillor.
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baronets, and younger sons of barons and viscounts. There
is no salary or em~lument attached to the office ; and the
acceptance, by a member of t~e House of Commons, of
a seat in tlre Privy Council, does not void his election.g
The oa~ll of office, as it was anciently imposed upon Privy.
. counc1'11or,h IS
•
. cok e's I nst'tl utes,' i Councilevery pnvy
record ea· In'
lors' oaths.
and is to the following effect :-1. To advise the king in
all matters •to the best of his wisdom and discretion. 2.
To advise for the king's honour and advantage, .an<l. to
the public good, without partiality and without fear. 3.
To keep secret tlie.king's counsel, atld all transactions
in the Council itself · 4. To· avoid corruption- in regard
to any matter or thing to be done in Council. 5. To
forward ~nd hell' the execution of whatsoever shall be
therein resolved. 6. To withstand all persons who shall •
attempt the contrary. 7. And generally to observe, keep,
and do all that a good and true councillor ought to do
unto his sovereign lord:-The oath of office now taken by
:.3i.:pri\'ycQll:11Citlor_i§givenin ·the Report of the Oaths'
Cammission., 18Q7 (p; 84); together with the_ following
declaration, which embodies the substance of the oath,
and- which it is recommended shall be substituted for
it :-' You shall solemnly and sincerely declare that you
will be a true_and faithful servant unto her Majesty Queen
Victoria,. as one of her Majesty's Privy Council. You
shall keep secret all matters committed and revealed unto
you, or that shall be secretly treated of in Council, and
generally in all things you shall do as a faithful and true
servant ought to do to her Majesty.' Privy councillors
must take the Oath of Allegiance, as prescribed by the
Promissory Oaths Act of 1868.!
Hans. Deb. vol. clxxiv. p. 1197.
Near relations of the sovereign
are usually admitted to a seat in the
Privy Council without being sw.orn.
-Haydn, Book of Dignities, pp. 120,
129, 137, 145.
1
4 Inst. 54.
J 31 & 32 Viet. c. 72. And see the
Oaths' Commission Report, p. 2, for a
declaration enjoined to be made by
g

h

privy councillors, under the Act 9
Geo. IV. c.17, sec. 2, to maintain the
rights of the Protestant Established
Church in England. The taking of
this declaration was constructively
abolished by the Act 29 Vic. c. 22.
But it has still be~n imposed, and
the Commissioners recommend that
it should be dispensed with.
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The obligation of keeping the king's counsel inviolably
secret is one that rests upon all Oabi~et ministers and
other responsible advisers. M the crown, by virtue of the
oath which they take when they are made members of
•
the Privy OounciP
As has been already observed, this secrecy• is not a
mere personal privilege or protection, either to the sovereign or to the mini~ter, that may be waived• by mutual
co~en! ; but is based upon constitutional principle and
state policy, it being of the first importance that there
should be entire freedom and immu.nity in the confidential intercourse between the crown and its immediate
advisers. 1
Nothing that has passed between tn"' soverei~n and his
ministers, in their confidential relations with each other,
may be disclosed to any other person, or to either House
of Parliament, without the express permission of the sovereign.m And this permission would only be accorded for
purposes of state, as to enable a minister to explain and
justify to Parliament his political conduct. It would not
be granted for the purpose of enabling Parliament to
scrutinise the motives of a political act wl1ich was not
itself impeachable on public grounds.n Neither would it
be given with a view to subject the secret c"'-unsels of the
crown to the review of an ordinary legal tribunaV
The necessity for obtaining leave from the crown to
divulge past proceedings, or communications between
the sovereign and his confidential servants, applies with
k See ante, vol. i. p. 51.-Moreover, the ldng, as head of the Established Church in England, is at
libe1·ty to communicate confidentially
with the archbishops or bishops, on
any public matter.-Mirror of Parl.
1833, p. 3138.
1 Ante, vol. i. p. 301; post, p. 195.
"' Mirror of Pari. 1831-2, p. 2134.
" Ante, vol. i.)Jt 229.~ In 1810, Lord
Chatham, being a member of the existing administration, was examined
at the bar of the House of Commons,

touching the Walcheren Expedition,
which he had personally commanded.
(See ante, vol. i. pp. 171, 332.) His
Lordship 'answered all 9-uestions put
to him as a military officer, but declined answering any which concemed
matters known to him only as a Privy
Councillor, or as a Cabinet minister.
-Colchester Diary, vol. ii. p. 235;
.Parl. Deb. vol. xv. pp. cccxlviiiccclxxiii.
o Ante, vol. i. p. 302,
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equal force to act11-al ministers, and to those who have
ceased to take part in the royal councils.P Moreover, it
is not permissible to publish • 1\ny state correspondence
between a Mvereign and his minister during a former
reign, alth.Qugh referring exclusively to events of a bygone generation, without the sanction of the reigning
monarch.q
When negotiations are opened between an existing
ministry and leading members of the Opposition. it- is
not unusual for the crown to grant permission to the
Prime Minister to rood portions of correspondence that
has taken place between the sovereign and his advisers
on pending public questions, to such individuals, in order
to define p:1ore patt!cularly the position of the government in relation thereto.r Or the sovereign may himself
communicate the same to persons who may be entrusted
with the formation of a new administration. But any
such communications must always be accounted as strictly
confidential.
In May 1832, after the resignation of the Grey ministry, consequent upon· their inability ·to carry the· Reform Bill through the
Rouse of Lords, the king invited the Duke of Wellington and Lord
Lyndhurst to forrn a new administration. It being indispensable
that these noblemen should be put into full possession of the grounds
of the retiremel!'i!o of the outgoing ministers, the king communicated
to them certain Cabinet Minutes, which showed that the Duke of
Richmond, one of the ex-ministers, had differed from his colleagues
upon the question at issue between them and the king. The Duke
of Wellington was unable to form an administration, whereupon
the ex-ministers were recalled. The tone of a debate in the House
of Lords at this juncture induced Earl Grey to inform the king that
it was ' evident that a very improper use had been made of the
P Mirror of Pari. 1831-2, p. 2069;
ibid. 1834, p. 2645.-In 1844, the
members of the existing and of the
preceding administrations, solicited
and obtained leave from the Queen
to disclose an the facts known to
them respecting the opening of letters
at the Post Office, under royal warrants, before a select committee of
the House of Commons.-Hans. Deb.

vol. lxxvii. p. 727.
q The
correspondence between
George III. and Lord North, from
1768 to 1783, was 'published by
permission of the Queen,' in 1867.
And see Lord Grey's Correspondence
of the late Eal'l Grey with King
William IV. vol. i. p'ef. p. v.
' Corresp. William IV. with Enrl
Grey, vol. li. p. 22!.).
•

Confidential
negotiations.

-
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papers communicated to the Duke of W ellin_gtou and Lord Lyndhurst by the king. The Duke of Richmona's dissent was openly
stated, and there were other al.lusions to what had passed be:t:ween
the king and his ministers.' s• In reply, the king, while expressing
his regret at this unauthorised and unwarrantable disclosure of state
secrets, justified his own conduct in the matter, c~tending that
nuder the circumstances in which he had been place;!, he was free
' to make such communication to those two peers as he might consider advisable and necessary.' t His Majesty was afterwards assured
by the Prime Minister and Lord Chancellor Brougham•that they' considoere(l him perfectly justified in the communication he had made
to the Duke of Wellington and Lord J.Jyndhurst of such documents
as :were necessary too put them in posses~ion of the circumstances
which had produced his acceptance of the resignation [of Earl Grey
and his colleagues], and his application to them.' u

Meetings
of Privy
Coun.-.

Ever since the separate existence of ~he Cabinet Council
as a governmental body, meetings of the Pri"Y Council
have ceased to be holden for purposes of deliberation.
At the commencement of the reign of George III., we
find this distinction between the two councils clearly
recognised-that the one is assembled for deliberative,
and the other merely for formal and ceremonial purposes.v
It is, in fact, an established principle, that 'it would be
contrary to constitutional practice that the sovereign
should preside at any council where deliberation or discussion takes places.' w
At meetings of the Privy Council, the sn'Vereign occupies the chair. The President of the Council sits at the
Queen's left hand; it being noticeable that this functionary ' does not possess the authority usually exercised
by the president of a court of justice.' x
The ceremonial observed at a Privy Council has been
thus described by a councillor, upon his :first introduction
to that august assembly, in 1801 : ' We took the oath
• Corresp. William IV. with Earl Hans. Deb. vol. clxxv. p. 251. And
Grey, vol. ii. p. 424.
see Grey, Early Years of Prince Cont Ibid. p. 430,
sort, p. 363, n. ; Mirror of Pari. 1835,
u Ibid. p. 441.
p. 7; Campbell, Chancellors, vol. iv.
• Grenville fapers (anno 1761)1 pp. 317 n. 499.
vol. i. p. 374.
x Macqueen, Privy Council, p.
w Earl Granville (Presdt.of Coun. ),
ix. n.

.

.
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of allegiance, kn(jeling, and then the privy councillor's
oath was administered to us, standing. After which we
kissed the king's hand, and shMk hands with each privy
councillor present ; beginning with the Chancellor, at the
king's rig"b.t. hand, then going behind the king's chair to
the Lord President on his left, and round the rest of the
table.' [Opposite to the king sat the Prime Minister.]
' After we • were sworn in, the Clerks of the Council
stood on each side of the king, and the Lord Pr.esident
rose up and read a paper of the business to be transacted-viz., proclan1'ations, orders, &c~ And upon each
article the king read aloud from the margin what his
pleasure was to h~ve done, which the Clerk repeated
aloud fr~m his • duplicate. After the business was
finished, the king rose and spoke to all the Council
individually, by going round as at the levee.'Y
The administrative functions which continue to be
performed by the Privy Council, as a department of state,
will be explained in another chapter."
Y Ld. Colchester, Diary and CorGeo. III., vol. iii. p. ~76.
resp. voL i. p. 270; Jesse, Life of
• See post, p. 620.
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CHAPTER III.
THE CABINET COUNCIL :

ITS ORIGIN,

AND li'UNCTIONS.

•

••
ORGA~ISA'l'ION,

•

•

completed our survey of the history of the King's
Councils under pferogative governrilent, we proceed to
investigate the rise, progress, and present condition of the
Cabinet Council, which has become the supreme govern1ng bocly in the political system of Gfout Britai,p.
With a view to the consideration of this subject )n
accordance with the sequence of historical events, it
may be suitably divided into three heads :
I. 'rhe origin and early history of the Cabinet.
II. Its later history, and present organisation.
III. Its actual functions, as the supreme governing
body, with its relations to the crown and to the executive
government.
The relations of the Cabinet to Parliament, and its
practical dependence upon the will of t,he House of
Commons, though incidentally and inseparably connected with the topics upon which we are about to enter,
will claim more particular attention in a subsequent
chapter.
HAVING

-

I. The or£gin and early Mstory of the Cabinet.
A learned though somewhat paradoxical writer of our
own day has broadly asserted that 'a private advising
council, responsible to Parliament, has at all times been
an "inseparable part of the institution of the Crown of
England.'a This statement, if true in the main, must nevertheless be t~ken with coHsiuerable allowance. It may
••Toulmin Smith, Parl. Remembrancer (1862), p. 3.
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indeed be safely @.dmitted that ' the doctrine that the
sovereign is not responsible is doubtless as old as any part
of our constitution, and the docM'ine that his ministers are
responsible 1s also of immemorial antiquity.' b
We ha¥~ indisputable evidence, that 'at an early King's
period Parliament evinced much anxiety respecting the ~e~~~i~~ ~~
appointments of the members of the King's Council ; and Parliaalthough t~ir nomination and removal were vested in ment.
the crown, the sovereign seems to have been car.efu}.to
select those who ·were acceptable to the Lords and
Commons.
The l~ng's councillors ·were frequently
appointed and sworn in Parliament ; and the regulations
by which the Counci£ was governed were often the subject
of parliamentary discussion' and enactment.c And, so
<II>
far back as the reign of Richard II. an instance is A.D. 1389.
recorded wherein the king's councillors maintained their
opinions in opposition to those of their royal master,
with an amount of firnmess which could scarcely have
been exhibitec.l uule,Ss they were conscious of a measure
of responsibility to the national council for their
behaviour in office. d
· Furthermore, our constitutional annals, from the reign
of Richard I., furnish occasional precedents of ministers A.n. 1189.
of the croW11,.being called to account, and condemned, in
the great council of the realm, for acts of misgovernment, and of petitions being presented to the king in
Parliament complaining of mismanagement on the part
of his judges and ministers, to which, in the language- of
an old writer, 'the king very frequently answered, Let
any man complain and he shall find remedy ; and such
answer of the king was a satisfaction to the subjects, for
redress of the grievance soon followed.' e
b Macaulay, Hist. of Eng. vol. iv.
p. 9. And see Allen on the Royal
Prerogative, pp. 7, 25.
• Nicolas, Proc. P. 0. vol. i. p. ii. ;
Dicey, pp. 12, 17. And see ante, pp.
28, 30.
d Nicolas, Proc. P. 0. vol. i. p. xv.

And see 1\Iacaulay, Hist. of England,
vol. i. pp. 29-32.
• Gurdon, History of Parliament,
vol. ii. p. 287 ; Folllter, Debates on
Grand hemonstmnce, pp. IO, 27, 47,
51~

•
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And at a later period, the neces~ity for obtaining
supplies for the service of the crown contributed to
induce the sovereign to d'el'er to the expressed wishes of
Parliament, and remove from office ministers Of state and
other functionaries who had given offenc<9. by their
public conduct.r
The forms of the Constitution, which req·uired that the
king should always communicate with his mi~isters, and
perform every act of state through a privy councillor/
afforded to the ancient Parliament of England the means
of fixing the responsibility for act~of the crown upon
those who had been parties in giving effect to the same,
and who were liable to impeachmellt by the House of
Commons for misconduct in office. Btlt, after .all, these
examples do not betoken the existence, in the case of
ministers of the crown under prerogative government, of
a responsibility to the country, or t0 Parliament, in the
modern acceptation of the term.h The formal introduction of this important principle into our constitutional
system was to be the work of another generation.
The practice of consulting a few confidential advisers,
in preference to, and instead of, the whole Privy Council,
was doubtless resorted to by the sovereigns of England
from a very early period. Lord Bacon, w.iting in the
reign of James I., upon the use of councillors to kings,
cites the example of 'King Henry VII., who, in his
greatest business, imparted himself to none, except it
were to Morton and Fox.' While affairs of state were,
for the most part, debated in the Privy Council, in
presence of the king, it naturally happened that some
councillors, more eminent than the rest, should form
juntos or cabals, for closer and more secret co-operation,
or should be chosen by the sovereign as his most intimate
f Forster, Grand Remonst, pp. 10,
xxxiv.; Dicey, pp. 18, fl!l, And see
27, 47, 51. Ha8!ell, Precedents, vol. ante, pp. 10, 29.
iv. p. 69, &c.
h See Nicolas, Proc. P. C. vol. vii.
g Nicolas, .Proc. P. C. ~ol. i. p.
p. xiv.
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and confidential a!jvisers. These statesmen came to be
designated as the Cabinet, from the circumstance of their
c1eliberations being conducted.• in an inner room, or
Cabinet, of 'he Council apartments in the royal palace.
But no res9lutions of state, or other overt act of government, were finally taken without the deliberation and
assent of the Privy Council, who then, as now, were the
only adviselt of the crown recognised by law.i
We first meet with the term ' Cabinet Coun~il,' -in First mencontradistinction to that of Privy Council, in the reign ~~bi:!t~
of Charles I. Olaten<!on, in his 'History of the Rebellion,'
after describing the condition of the government at the time
the great Council ot Peers was convened at York by the
king, in September•l640, and mentioning that the burthen
of state affairs rested principally upon the Archbishop
of Canterbury, the Earl of Strafford, and Lord Cottington,
proceeds to state that some five or six others being added
to them, on account of their official position and tried
ability, ' these persons made up the Committee of State
(which was reproachfully after called the Juncto, and
enviously then in court the Cabinet Council), who were
upon all occasions, when the secretaries received any
extraordinary intelligence, or were to make any extraordinary despatch, or as often otherwise as was thought
fit, to meet : whereas the body of the Council observed
set days and hours for their meeting, and came not else
together except specially summoned.'i In another place
he says the practice then prevailed of admitting many
persons of inferior abilities into the Privy Council merely
as an honorary distinction, and that thus the Council
grew so large that, ' for that and other reasons of unapt·
ness and incompetency, committees of dexterous men
have been appointed out of the table to do the business of it.' And he remarks that one of the grounds
of Strafford's attainder was a discourse of his 'in the

...

•

Hallam, Const. Hist. vol. iii. p.
249.
i

Clar. Reb. book ii. p. 226 (edit.
1819).
•
..
j

64

-

Unpopularity of
cabinot~.

Cromwell.

THE CABINET COUNCIL.

Committee of State, which they called th~ Cabinet Council.' k
.Again, in his '.Autobiography', he mentions that when,
after Lord Falkland's deat.h~ in 1643, Lord Digby replaced
him as Secretary of State, ' he was no som:fer admitted
and sworn Secretary of State and Privy Colli4cillor, :mel
consequently made of the Junto which the king at that
time created-consisting of the Duke of Richmond, the
Lord Cottington, the two Secretaries of Stnte, and Sir
J o!m Colepepper-but the Chancellor of the Exchequer
(Clarendon himself, then Mr. Hyue) was likewise added;
to the trouble, atieast the surprise,eof the Master of the
Hol1s (Sir J. Colepepper), who could have been contented
that he should have been excluded from that near trust,
where all matters were to be co~~lted before they
should be brought to the Council-board.' 1
The introduction of this method of government by
means of a Cabinet was exceedingly distasteful to the
whole community. It was one of the innovations against
which the popular feeling was directed in the :first years
The Grand Remonstrance,
of the I.,ong Parliament.
addressed by the House of Commons to Charles I., in
1641, set forth that such councillors and other ministers
of state only should be employed by the king as could
obtain the confidence ofParliament.m .And..i.n the Second
Remonstrance, issued in Jan'Uary 1642, complaint is
111ade of ' the managing of the great affairs of the realm_
in Cabinet Councils, by men unknown and not publicly
trusted.'n
During the protectorate of Cromwell, Cabinets were unknown. The government of the country was conducted
by the supreme will of the great dictator, assisted by a
Council of State, which should at no time-exceed twenty-.
one members, nor be less tha,n thirteen. But public affairs
J,
1
m

Olar. Reb. book iii.
Olar. Automog. vol. i. p. 85.
ForRter's Grand Remonstrance,

•

pp. 272, 273.
n Olar. Hist. Rebellion, book iv. p.
537. And see book ,·ii .

rrs
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were chiefly transacted by certain committees of Parliament, until it became evident Jhat these committees were
assuming too much authority, -v~en the Long Parliament
itself was summarily abolished by this mighty autocrat,
who was~ disposed to submit his will to constitutional
restraints. The legislative assemblies subsequently convened by Cromwell were too much under his own control
to offer any serious obstructions to his government.
Immediately upon the restoration of monarchy, in Restoration of the
1660, the Privy Council was reconstitv.ted by the king, monarchy.
and resumed its origi!tal functions. But the public mind
at this period was not in the humour to reopen the
difficult question of J:he relations between the sovereign
and Parlialllent, ana Charles II. was too fond of pleasure,
and of his own prerogative, to be willing to agree to anything which would encroach upon either. But he was not
averse to an attempt to render the Privy Council itself more
efficient. For, after the Restoration, the Privy Council 1660.
included all those who had been members of the Privy
Council of Charles I., amongst whom were many faithful
royalists; but there were also some who had espoused
the cause of the Parliament. The number of councillors,mm
and the doubtful loyalty of some of them, rendered the
existing body 'ftn unsafe and inefficient instrument for the
direction of public affairs. .Accordingly, at the suggestion of Hy:de, the Lord Chancellor, and virtual head of
the administration, a plan was devised for the subdivision
of the Privy Council into separate committees, to each of
which should be assigned a special class of subjects.n"
This was hut the carrying out of a reform already
provided for by the regulations of 1553, under which we
find, in the reign of James I., a committee of the council 1620.
appointed for war, that included several of the king's

-

0

mm Fr->ra list of the Privy Councilsent, Dod's Peerage, ~. 1868, p. 795.
lors of England from the Restoration
no Lister, Life of Clarendon, vol.
to 1850, see Haydn, Book of Digni- ii. p. 6; Co~, Eng. Govt. f· 648.
ties, pp. 119-146. And, at the preo See ante, p. 38.
VOL. II.
F
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principal ministers; and another committee for foreign
affairs. It was now propo~ed that t}lel'e sh()uld be a~com
mittee for foreign affairs; :1 committee for admiralty,~naval,
and military affairs; a committee for petitions of complaint
and grievance ; and a committee for trade 'l)nd foreign
plantations. Furthermore, that 'if anything extraordinary
happens which requires advice, whether in matters relating
to the treasury, or of any other mixed nature, ~other than is
afOre tletormincd, his majesty's meaning and intention is,
that particular cop1mittees be in such cases appointed for
them as hath been heretofore accTistomcd ; such committees to make their report in writing, to be offered to
his majesty at tho next council da.v following. If any
debate arise, the youngest couneillor to begin, <and not to
speak a second time.' P
It is lloubtful whether all these committees were
ncttmlly orgaHised at this time. But the so-called committee for 'foreign affitirs,'-which consisted of the Lord
Chancellor nml five others, mo~:>tly his intimate friends
and adherents,-took the lead and bcemne in rea1ity a
Cabinet Council, to whom alone the king entrusted the
secrets of his policy, and wherein was lliscussed, invariably
in the presence of the king, all the most important affairs
of state, both foreign and domestic, bef~e they were
submitted to a general meeting of the Privy Council.
This confidential committee virtually superseded the rest
of the Council, who were only consulted on formal
occasions. In connection with the formation of this
Cabinet, or Cabal,q as it was then termed, the king greatly
increased the number of the whole Council ; and thus
Cox, Eng. Govt. p. 648.
This designation has been erroneously supposed to have been derived
from the initial letters of the members composing the Uabal, in the year
1()70 (see Ha)lin, Book of Dignities,
p. 90). But ~hi~, in point of fact,
was a mere comcidence; as the same
term was !tpplied to a former minisP

'I

try, in 1665. It is a derivation from
the Hebrew, originally signifying
something secret .or mysterious, but
!'\Tadually e~tended t~ i~Clude the
Idea of consprracy and mtngue. See
Pepys' Diary, edit. 1854, vol. iii.
p. 328, n.; Campbell's Chancellors,
Yol. iii. p.l91, n.; Notes and Queries,
vol. v. p. 520.
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obtained a valid reason for employing only a select body
of his advisers. For Charles .II. had an extreme dislike
to the formality of long disd:tssions in full Council, r
adverting to which, in 1679; his Majesty thanked the
whole bod~ of his councillors for all the good advices
they had given him, ' which,' he added, ' might have
been more frequent if the great number of this Council
had not made it unfit for the secresy und despatch that
are necessary in ~any great affairs. This forced him •to
u~e a smaller number of you in a forei~n committee (the
Cabal), and sometim~s the advices of some few among
them upon such occasions, for many years past.' •
Of the first minist.-y of Charles II. we are informed by
Clarendon,~ that 'the Treasurer (Southampton), the Marquis of Ormond, GeneJtal Monk, with the two Secretaries
of State, were of that secret committee, with the Chancellor (Clarendon himself), which, under the notion of
foreign affairs, were appointed by the king to consult all
his affairs before. they came to a pubhc debate.'u And
Roger Noi"th, referring to this period, says that ' the
Cal:iinet Council consisted of those few great officers and
courtiers whom the king relied upon for the interior
dispatch of his affairs ;' and that while ' at first it was
but in the nat::ttre of a private conversation, it came to be
a formal council, and had the direction of most transactions of the government, foreign and domestic.'v These
Cabinet meetings were holden, for a time, about twice in
the week; but after a while, for the greater convenience
of the king and his ministers, it became customary to
hold them upon Sunday evenings. Every Lord's day, the
great officers of state would attend the king to morning
service in the royal chapel, and be at hand to wait upon
him, in the evening, for consultation on public affairs. w
Dicey, pp. 65, 66.
Offices, p. 23.
v Life of Lord Gu~dford, vol. ii.
' Ibid. p. 66. And see Temple's
Memoirs, vol. ii. p. 45, n.
p. 50.
t Continuation of his Life, p. 27.
w Campbell's Chaucellors, vol. iii.
" And see Thomas, Hist. Public pp. 1911 n. tfJ5. This cur!bus custom
r
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THE CABINE'l' COUNCIL.

Charles II. was a monarch who coveted the possession
of arbitrary power. He th.erefore naturallypreferred to
avail himself of the services of a few trusty.cou.ri.cillors,
whom he could choose from amongst their less pliant colleagues. Hallam tells us that 'the delays a:Jta decencies
of a regular council, the continual hesitation of lawyers,
were not suited to his temper, his talents, or his designs.'
A!Hl it must be eonfessccl, that the Privy douncil, as it
was t~cn constituted, was too numerous for the practical
aclministration of. government. ' 'l'hw.l by degrees it became usual for the ministry or Cabi:het to obtain the k:ing's
final approbation of their measures before they were laid,
for a mere formal ratification, befm~a.t:he Pfi:vy:~(Joum;il:'"
N evertheloss, we are assured by Clar~nclon, wtJ.o as Lord
Chancellor, took an active part in all these proceedings,
that the Cabinet ' never transacted anything of moment
(l1is mnjesty being nlways present) without presenting the
:-arne first to the council-board.' He nclds, that while at
first they were 'all of one mind, in matters of importance,'
yet that nfter about two years, the king added otherH to
this Cabinet 'of different judgment :mel principles, both
in Church and State,' to himself, whereby his own influence with the king was considerably impaired.Y
rrhe ' Cabal' ministry lasted about three'jrears, and was
very unpopular. Nor need we wonder at this, for whatever might be the advantages of Cabinet government, the
chock upon the will of tho sovereign which was, to some
extent, afforded by a body so numerous and influential as
the Privy Council, was lost sight of, if not altogether removed, when the administration was placed in the hands
of a secret oligarchy. And should the enormous power
entrusted to the Cabinet be abused it would be difficult, if
of state attendance at church on
Sunrlav mornings, and of the holding
of Cabinet Ouiincils every Sunday
evening, continued to be observed in
the reiQ"ll of Queen Al1J1e. Campbell's Char!cellors, voLiv. p. 28G, 287.

" Hallam, Const. Hist. vol. iii. p.
250; Parl. Hist. vol. v. p. 733.
Y Lord
Clarendon's Address to
House of Lords upon his impeachment, in 1667. State Trials, vol. ,.i.
p. 376.
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vot impossible to c11ll them to account. The ' Cabal'
ministry was broken up in 167 4. Sir Thomas Osborne,
soon after created Earl of 1Janby, then became chief
minister, at!d retained office until 1678. The history of
England a~.this period is that of a continual struggle between the crown and the Commons, during which time
the executive was never more profligate and anti-national,
or repres~ntative government more factious and corrupt.z
The Earl of Danby; being impeached by the,. Cmpm~1s
for treasonable practices, was sent to the Tower. For
a short interval pubfic affairs were in miserable plight.
The Parliament became daily more and more violent;
while the king's a~thority was so low, that it seemed
equally ditficult to •dissolve Parliament, or to carry on the
government without a dissolution.
At this juncture his majesty applied to Sir William Sir
W.TemTemple, one of the foremost statesmen of the age, and by ple's
his advice was induced to accept a new scheme of ad- scheme.
ministration. This was nothing less than an ingenious
attempt to combine the advantages of the old system of
government by a council with those of the modern device
of government by means of a Cabinet, selected from
amongst the principal parliamentary leaders. As a necessary prelimin:;~.ry, the existing Privy Council was dissolved,
and a new one appointed, which consisted of only thirty
persons. Of these, one-half were selected from the cl1ief
officers of the crown and household, including also the
Archbishop of Canterbury and the Bishop of London.
The remaining moiety were chosen from among the leading
members of both sides of the two Houses of Parliament,
·without office, but being required, as an indispensable
qualification, to be possessors of large estates. This
Council was presided over by a Lor.d President, who however had neither t!1e authority nor the influence of a Prime
Minister. Otherwise, this new-fangled Privy Council bore
some resemblance to a modern Cabinet; but 11\lith the all-

a

• Dicey, p. 66; Knight, Hist. of Eng. •vol. i v. ch. 2Q,

•
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important difference, that there was no agreement that all
the councillors should concur in carrying into effect, and
supporting in Parliamen~, • the decision of the ;najority
upon questions of public policy ; or even that•they should
abstain from parliamentary opposition to ~ch other.a
And although the goodwill of Parliament was sought to
be conciliated at the :first formation of the new council, its
continued existence was not made to depend•upon its reta;ning that goodwill.
In the selection of persons to compose this council,
Temple's idea was that the leading interests of the whole
community should be represented therein. Thus, the
Archbishop of Canterbury and tho Bi~hop of London were
'to take care of the Church ; ' the Lr>rd Chancellor and
the Chief Justice to 'inform the king well of what concerns the laws;' the peers and landed gentry, by their
large possessions, to be fit representatives of the national
wealth, so that 'at the worst, and upon a pinch' they
might ' out of their own stock furnish the king, so far as
to relieve some grent necessity of the crown.' b
On April 21, 1679, the king nominated his new Council, and in person announced i.ts formation to Parliament,
informing them that he had made choice of such persons
as were worthy and able to advise him; an.d that he was
resolved, in all his weighty and important affairs, next to
the advice of his great council in Parliament (which he
should very often consult with), to be advised by them.c
But though planned for the express purpose of conciliating the approbation of Parliament, or at any rate, of the
constituent body, should a dissolution of Parliament become necessary/ this novel scheme of administration
wholly failed to obtain public confidence. And with
reason, for it aimed at reconciling two inconsistent principles; the appointment of some ministers solely because
• Temple's ~'J:emoirs, by T. P.
Courtenay, vol. ii. pp. 34-7 4.
b Ibid. P'34; Dicey, p: 66.

c
d

Lords' Journal, vol. xiii. p. 530.
Temple's Memoirs, vol. ii. p. 34.
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they were acceptable to the king, and of others merely
for the sake of their influence in Parliament. It was
moreover of too unwieldy dim~mions for a governing body.
For the~ Vf'as to he no interior Cabinet ; hut all the thirty
were to b~.entrusted with every political secret, and summoned. to every meeting.e Notwithstanding its apparent
plausibility, and the welcome accorded to it by some of
the most ~minent statesmen of the day, this elaborate
device was of very short-lived duration. ParliamentJeceived it coldly, and no wonder, since on Temple's own
admission, the authOlity of the new CO'Uncil was designed
to counterbalance the increasing influence of the legislature. Internal dissensions arose in the Council itself,
through *e intro~J!ction of certain members who were
opposed to the court ; and at last Temple dealt a finish- Fai~re of
Temple's
ing stroke to his own creation, by consenting to form an scheme.
interior Council therein ; though the essence of his scheme
had been that the whole body should always be consulted.
After the failure of this notable project, the king, in open
disregard of his solemn engagement to the contrary, sought
thenceforth to govern according to his own caprice. f
Ephemeral and impracticable as it was, Temple's project
is not without interest, as it serves to mark an important
stage in the.transition from government by prerogative,
administered through the whole Privy Council, and parliamentary government through the instrumentality of a
Cabinet.
During the rest of the reign of Charles II., as well as
during the short and stormy career of his unfortunate
successor, the king's Council shared the odium and unpopularity of their royal master. James II. introduced. into
his Council several Roman Catholics, who were naturally continuecl
regarded by the nation with mistrust. But the great blot larity
unpopuin its composition continued to be that which was pointed of the
CounciL
out in the Grand Remonstrance, namely, that it di d not
• Macaulay, Hist. of Eng. vol. i. p.
241.

f
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consist of men in whom Parliament was willing to repose
its confidence. Its proceedings, moreover, were conducted
with such secresy, that i4 \vas impossible to ~termine
upon whom to affix the responsibility of anr ol:moxious
measure. After a very brief duration, James'i,unpopular
reign terminated in his abdication and flight. With
the Hevolution which placed the house of Orange upon
the throne of England, a new era commenced, full of
prol.)mi~e to the frienclt:~ of constitutional government. There
was happily no need, on this occasion, for new fundamentallaws to be enaeted, or for anoth<ilr constitution to be
fnuned. Important amendments to existing laws were
doubtless required, and further securities to protect the
liberty of the subject from aggression; but tl1e effort to
secure these benefits was by no alteration of the established polity, but by restoring our ancient constitution to
its lil'st prineiplos, and reviving a spirit of harmony between the crown nnd Parliament. g
During the earlier pnrt of the reign of Willjum III.,
however, nothing was done to improve the efficiency and
accountability of the Privy Council, beyond the selection
of men to form part of the same in whom the king himself
could thoroughly confide. Helying upon his personal popularity, and unwilling to share his authority with others, the
king was reluctant to make any change which should lessen
his own power. At length an opportunity presented itself
whereby the Parliament could exact from the crown additional guarantees for constitutional rights. It was necessary to make legislative provision for the succession of the
crown, in the Protestant line, in default of issue of the
reigning sovereign, and of the Princess Anne, the heiress
presumptive,. by acknowledging the right of the Princess
Sophia of Hanover, and her issue, being Protestants, to
inherit the throne. Parliament took advantage of this
juncture to obtain the grant of further liberties, which

•
«

Macaulv, Hist. of Eijgland, •ol. ii. pp. 657-662; ante, vol. i. p. 3,
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should take effect upon the accesswn of the house of
'::'Hanover.
In the~ct of Settlement (1:! :md 13 William III. c. 2) Act of
a clause wa~ introduced-aimed at the existence of the Settlement.
obnoxious ;Cabinet,' which continued to be unpopular in
Parliamenth-enacting that from and after the time aforesaid, 'all matters and things relating to the well-governing
of this kingdom, which are. properly cognisable in·the
Privy Council by the laws and customs of this real~ sh!Tll
be transacted there, and all resolutions taken thereupon
shall be signed by su~h of. the Privy Council as shall advise and consent to the same.' But this measure, as we
have already noticed.in our introductory chapter/ proved
abortive, a,pd was tepealed before it went into operation.i
It was founded upon error,k as it endeavoured to enforce
the responsibility of ministers without its natural correlative, namely, their recognised presence in the two Houses
of Parliament to render an account of their stewardship.
Meanwhile, the House of Commons, having proved its State
strength, was rapidly acquiring increased power. But for ~o~: of
the want of proper control, it was a prey to caprice, indeci- Commons.
sion, endless talking to no purpose, and factious squabbling.
'The truth was that the change which the Revolution had
made in the House of Commons, had made another change
necessary ; and ~hat other change had not yet taken place.
There was parliamentary government : but there was no
ministry.' 1 In other words, although the chief offices in
the government were filled by persons who sat in Parliament, yet these offices 'were distributed not unequally
h See Parl. Hist. vol. v. pp. 722733.
; See ante, vol. i. p. 43.
i By 4 Anne, c. 8, sec. 24.
k The point specially aimed at by
the regulation requiring members of
the Privy Council to sign their resolutions was, evidently, in order to
identify those who were responsible
for any given act or proceeding. Cox,
in his Institutes (pp. 244-246JI-dig.--

cusses this question, and shows that
while in some cases it might be possible for a minister, by extreme
caution, to prevent the existence of
any direct evidence of his advice to
the crown, it is probable that, in
matters of moment, his papers and
official acts would ge~erally betoken
the nature of his counsels.
I l\iacaulay, vol. iY. p. 434.
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between the two great parties,' and ' the men who hold
those offices were perpetually caballing against each other, -;haranguing against each• ~ther, moving votes ~ censure
on each other, exhibiting articles of impeach!nent against
each other; and, as a natuml consequence, th_e temper of
the House of Commons was wild, ungovernable, and uncertain.'m
In this juncture, a plan was happily d~ised which,
while. it was calculated to conserve the weight and influence
that rightfully appertained to the crown in the conduct
of public business in Parliament, a:l.so afforded the means
of successfully controlling its turbulent majorities, and of
permanently conciliating their goodwil~. By the advice
of Sunderland, the king rosol vocl to •Cl:>nstruct. a ministry
upon a common bond of political agreement, the several
members of which being of accord upon the general prin.ciplos of state policy, would be willing to act in unison in
their places in PnrliamenC Gradually, as opportunity
ofi'cred, the Tory clement in the existing administration
was eliminated, flO that, at last, its political sentiments were
in harmony with the prevailing opinions of tho majority
of the House of Commons. When this had been accomplished, tho servants of the crown in Parliament possessed
the double advantage of being the authorised representatives of the government, and the acknowledged leaders
of the strongest party in the popular chamber. By this
happy contrivance the Parliament, through whose patriotic
endeavours the monarchy had been restored, and the
liberties of the people effectually consolidated, was recognised as • a great integral part of the Constitution, without
which no act of government could have a real vitality.'
Before the Revolution, as has been already noticec1, 0
Parliaments were wont to be considered as a troublesome
incumbrance, wh9se chief use was to vote money for the
service of the crown. It had been the continual endeavour

•
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Macaulay, vol. iv. p. 437.
Ibid. W· 438, 443-446.

o

Ante, p. 41.
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of the Stuarts to dispense, as far as possible, with the aid
of Parliaments. On the other hand, the experience of the
Civil W ~and of the earlier y~:Jrs of the Commonwealth,
had proved• that the attempt of the legislative power to
rid itself c.r. the restraints of a monarchy, was fraught
with peril to the State. 'The sagacity of Cromwell saw
that a monarchy, or "something like a monarchy," in conjunction with a Parliament, was best adapted to the whole
structure of the English laws, and best suited to th~ clmracter of the English people.P How to bind these hitherto
opposing elements !ogether, in a cordial and intimate
union, was a problem which the great Protector was unable to solve. But this difficult question was about to be
determine<l by one•who combined all Cromwell's energy
and foresight with a deeper regard for constitutional obligations.
Such a thing as the formal introduction of the king's
ministers into Parliament, for the purpose of representing
the crown in the conduct of public business therein, had
been previously unknown in England. It is true that, ?lacemen
from an early period, various ministers of state, and sub- ~~ ~~~e
ordinate officers of the executive government, had obtained mons from
.
.
.
early
entrance, f rom tune
to t1me,
mto
t l1e H ouse of Commons ; an
period.
there being no legal restriction to prevent any number of
servants of the crown from sitting in that assembly. The
presence of these functionaries served, no doubt, to increase the influence of the crown over the deliberations of
Parliament ; but they occupied no recognised position in
the popular chamber ; the House, in fact, merely tolerating
their presence, and often entertaining the question whether
they should be permitted to retain their seats or not. q
We read that ' in Henry VII.'s time, and Henry VIII's,
ministers of state, officers of the revenue, and other
courtiers, found an account in creeping, through boroughs,
P

Knight, Pop. Hist. of Eng. vol.

iv. p. 449.

fl. ~4

q
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Hatsell, Preced<mts, vol. ii. pp.
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j

into the House of Commons.' r As a natural result of
this proceeding, it is mentioned, in a debate on placemen in Parliament, in 1680, 'i~at in the 20th year...J?f Henry
VIII., there was an Act passed to release to the king certain loans he had borrowed, which Act •'• was much
opposed, but the reason that is given why it passed is,
because the house was mostly the king's servants; but it
gave great disturbance to the nation.' a
•
• rroo presence of the king's ministers in the House of
Lords was a matter of course, and unavoidable, becam;e the
chief ministers of state were generally chosen from amongst
the peers of the realm, who have always been regarded as
the hereditary councillors of the cro~n. But though they
were thereby in a position to do the 'king mu.ch service,
by furthering his plans in Parliament,t we have no proof
that they were authorised to represent the government in
their own Chamber, in the modern acceptation of the
term. They would naturally address their brother peers
with greater authority, wl1en holJing high oHices of state;
but this could not materially ~tffcct their relations towards
the House itself, so long as parliamentary government
was unknown, because it is essential to that system that
there should be official representation in both branches of
tho legislature, and especially in the House of Commons.
l!:ven had it been possible for a pa.rliamentary government
to have been administered through the House of Lords
alone, ' the effect would have been the depression of that
branch of the legislature which springs from the people,
and is accountable to the people, and the ascendancy of
the monarchical and aristocratical elements of our polity.' u
Such, indeed, was the actual result until after the commencement of the present century, when it became customary for a fair proportion of Cabinet ministers to sit in
the House of Commons.v Until then the members of the
r Gurdon, Hist. of Parls. vol. ii.
p. 355.
•
• Pari. Hist. vol. iv. p. 1269.
• Gurdon, IIist. of Pa,·ls. vol. ii.
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u Macaulay, Hist. of Eng. vol. iv.
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v See post, p. 251.
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House of Lords evinced a decided superiority over those
-of the Commons in education, ~efinement of manners, and
liberalit)'Qf sentiment, as well • as in the possession of
political po.;er.w
We are ~able to determine when Privy Councillors Privy
· d to s1t
. m
. t h e H ouse of Commons. . I t inCouncillors
were fi rst perm1tte
House of
was alleged in a debate in the House in 1614, that Commons,
' anciently' no ' Privy Councillor, nor any that took
livery of the king,' was 'ever chosen' to that asse!nbly.
But we have already noticed their pres~nce in the Commons in the reigns o!- Edward VI. and his royal sisters
(1547-1601 ). And in 1614 (temp. James I.), it being
remarked that severaJ Privy Councillors had got seats, no
one seemedt desirous of removing them. x
•
In the event of members of the Lower House being
appointed to offices of state, or places of profit under
the crown, it appears to have been the practice, prior to and other
the Revolution of 1688, to permit them to continue in officials.
the undisturbed possession of their seats, unless the
nature of their employment required a continued residence abroad, as in Ireland, or in the colonies ; or unless
they were assistants or attendants at the House of Lords ;
as in the case of the judges and crown officers. But unless the House of Commons were specially moved by the
crown to take action in the premises ;-or unless the
enforced and unavoidable attendance of any such member
in the House of Lords, or elsewhere upon the king's
service, by virtue of the office conferred upon him, justified
the House in declaring his seat vacant,-there -does not
seem to have been any lawful method of avoiding the
seat of members so appointed. And even where a new
writ might, in conformity with precedent, have been properly ordered, it was not invariably done.
Thus ;-in 1575, it was resolved by the House of
Commons, that any member being 'in service of Ambas-

•

"' See Buckle, Hist. of Civilization,

pp. 409-411.
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sade,' shall not in anywise be amoved from his place, nor
any other be elected duripg such term of service.Y In 1606, the Speaker info~med the House th~he had
received a letter from the Lord Chancellor, '"'stating that
since the previous session, his majesty had• appointed
certain members of the House on special services : to wit
one, as Chief Baron of the Exchequer in Ireland ; another
as Treasurer at War in Ireland ; others, as anibassadors to
ltran~ and Spain, respectively; and another as AttorneyGeneral ; and d~siring ' to know the pleasure of the
House whether the same members ~ere to be continued,
or their places supplied with others.' The matter was
referred to a committee of privilegOi, who were charged
to consider also the case of a member who• had been
appointed Master of the Ordnance in Ireland, and of
another, who had been sent on a foreign embassy. Upon
the report of this committee, the seats of the Chief Baron,
Treasurer, and Master of the Ordnance in Ireland, who
were presumed. to hold their patents for life, were declared
void, and new writs ordered; but the ambassadors were
permitted to remain. rrhe case of tho Attorney-General
gave rise to much difference of opinion; and finally, the
House evaded any direct decision thereon, by refusing to
allow a question to be made of it." In lo09, a new writ
was ordered in the case of a member appointed to be
governor of a cqlony in America." With reg~rd to members appointed to be judges of tho courts of law in
England, the question was raised in 1604, whether such
persons ' ought to have place in the Higher House, or sit
here during the same Parliament ;' hut no resolution was
come to by the House at that time.b In 1605, it was
resolved, upon a report from the committee of privilege",
that two members of the House of Commons, 'being
Attendants as J u.dges in the Higher House, shall not be
Commons-.Journal, vol. i. p. 104. the Exchequer, was Spealrer of the
House of Commons, 31 ·Henry VI.
• Ibid. pp. 315, 323.
Com. Dig. Parl. D. \1.
• Ibid. p. 393.
.
b Ibid. p,•248.
Thorp, a Baron of
Y

•
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recalled.' c In 1620, a motion was made for a new writ
in~lace of a member appointee\ Chief Justice of the King's
Bench, ~he decision theremt is not recorded.d And
in 1649, it was resolved, That the several Judges of the
Upper Bendl, Common Pleas, and Public Exchequer, that
are or shall be members, who have accepted, or shall
accept, of the said places, be excused their attendance in
this House whilst they shall execute the said places.e
But there is no order for the issue of a new writ in arTy
such cases. It is not until after the Restoration of Charles
II. that we find it e~pressly stated tha·t new writs were
issued in the case of members of the House of Commons
appointed to the be~h in England.r
The for~oing are the only instances which are to be
found in the Journals of the House of Commons,-previous
to the year 1694, when the first Act of Parliament was
passed upon the subject,-of the issue of new writs upon
the appointment of members to office under the crown :
with. the exception of the case of the Attorney-General,
which, as we haveseen; was speCially cmnmended to the
corisideratioiJ. of the House by the king, in 1606; he
being one of the officers who were (and still, as a matter
of form, continue to be) summoned, at the beginning of
every Parliament, by writ under the great seal, to attend
as an assistant and adviser in the House of Lords.g On
this occasion, however, the House declined to decide the
question either way, and the Attorney-General ventured
• Commons' Journal,.vol.i. p. 257.
d Ibid. p. 513.
In a previous case,
that of Mr. Bromley, appointed a
Baron of the. Exchequer in 1609,
the Committee of Privileges reported
in favour of the issue of a new
writ, but the entry of the action of
the House thereon is too vague to
enable us to determine the result.
Ibid. p. 392. In the instance of ' Sir
W. Gray, made a baron,' in 162!3,
when a new writ was ordered, the
General Index to the Commons'
Journals ( vol. i. P:,_ ~23)1 is incorrect

in :placing the entry under 'Judges.'
This gentleman, who represented the
com1ty of Northumberland in the
House of Commons, vacated his seat
upon his elevation to the peerage,
under the title of 'Baron Grey, of
W erke,' and not by being appointed
a judicial baron.
e Com. J ourn. vol. vi. p. 305.
f Ibid. vol. viii. pp. 80, 104, 187,
510,535.
•
g Macqueen, House of Lords, pp.
35,42.
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to take his seat 'by connivance.' But in 1614, after a
committee to search for urecedents, it was resolved tku.t' Mr. Attorney-General ~aeon [the famous?. Francis
Bacon, who previous to his election had received this
appointment] remain in the House for this•~arliament,
but never any Attorney-General to serve in the Lower
House in future.' It was argued in the debate upon
this case that heretofore ' no Attorney-General was ever
c'h.otlon.' In 1620, in 1625, and again in 1640, this order
excluding · the Attorney-General from the House was
strictly enforced, ~nd new writs wefe issued when members were appointed to that office.h In lOtH, at the
request of the House of Commons, ~ave was granted by
the House of Lords for the Attorney-General'io repair to
the House of Commons, for the purpose of giving information ' concerning some business wherein his majesty is
concerned.' 1 Sir Heneagc Finch, afterwards Lord Notting}~am, was the one on whose behalf this rule of exclusion
was almndonecl. He was promoted from the office of
Solieitor-Gencral to that of Attorney-General in 1670,
whilst a member of the IIow._;e of Commons, and he was
allowed to retain his seat without question.! Since then
this functionary has usually been one of the most prominent and important members of the Lower House.
The Solicitor-General was more fortunate. Twice, in
1566, and in 1580, he was 'adjudged to be a member,'
notwithstanding his holding this post, and was directed to
leave the House of Lords, where he had been summoned
as an 'Attendant,' and take his seat in the Nether House.k
And no question has ever been raised as to his eligibility
for a seat in the House of Commons.
Gradually, under the Tudor dynasty, we find the chief
ministers of state, having seats in Parliament, beginning
h General Index, Commons' Jour~
nals, volR. i,.-xvii. (published in
1852) p. 422.
1 f.mds' J ourna1s, val. ii. p. 290.
.
J Roger.- Law of Elec. ed. 18591

p. 186, n. ; Caml?~ell, Lives of the
Chancellors, val. m. p. R!)O,
• General Index, Commons' Journals, vols. i.~xvii. p. 425; Parl.
Hist. val. i. p. 1163.
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to be employed, to some extent, as mouth-pieces of the ~inist~rs
- -~n, to make known the wiJl of successive sovereigns ::e!t~~d~r
to their..&lithful Commons. Th~ Commons, too, availing the Tudor
~f h
, t h e1r
, m1'dst of certam
, crown monarchs.
t h emselves
o t e presence m
officers, beg:tn at this era to make use of them as channels
for conveying to the crown the expression of their parti,..
cular wants.
Thus, in the reign of Queen Mary, a curious circumstance is recorded in the Commons' Journals, which .UluStrates the position occupied by minist~rs of the crown
towards Parliament a~ that period :
On November 7, 1558, her majesty sent for the A..n. 1558.
Speaker of the Bou~ of Commons, and ordered him to
lay before the Bouse the ill condition the nation was in
•
by the war with France ; but the Commons were so dissatisfied, that they granted no subsidy. So on the 14th
November, the Lord Treasurer, Lord Chancellor, and
several other peers, went to the Commons' Bouse, and sat
• in the Privy Councillors' place there,' and showed the necessity for a subsidy to defend the nation against the French
and Scots, and then they withdrew; upon which the Commons immediately entered into debate about the matter
recommended to their consideration by the Lord Chancellor (who was the mouth-piece of the Lords), and spent
that day and the two following, without coming to any
resolution. On November 17, the death of the queen
occurred, and the session was abruptly terminated. 1
In the reigns of Edward VI. and Queen Elizabeth, the
members of the Privy Council sitting in 'the Nether
Bouse,' are mentioned as being ordinarily employed to
communicate orders of the Bouse to the king ; and in
the Journals reference is made to certain officers of state,
e.g., the Treasurer of the Household, the Comptroller of
the Household, and the Secretary of State, as having seats
in the House of Commons, and being deputed to convey

•

Gurdon, Hist. of Parlts. vol. ii. p. 383; Commons' Journals, vol. i.
p. 52.
•
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James I.

•

Charles I.

messages between the sovereign and that chamber: m and
_
we find all Queen ElizabE'j,h's privy councillors, wh~
seats in· the House of ~ommons, joining i~osing a
motion for the release of some members of the House
whom the queen had imprisoned, on the grotP.nd that ' as
her majesty had committed these persons for reasons best
known to herself, it was not to be doubted that she
would, of her gracious disposition, shortly release them of
lier ~wn accord.' n
Again, in the r~ign of James I., we find the Chancellor
of the Exchequer, the Secretary o:l' State, and the Chancellor of the Duchy of Lancaster, sitting as members of
the House of Commons, and emplojied in the transmission
of messages, and other communications on the business of
Parliament, between the House and his majesty. 0
But, in addition to these high functionaries, many minor
office-holders also contrived to get elected to the House
of Commons, and they united their strength to further the
interests of the court, as opposed to those of the Parliament. We find an old member of the Parliament of
Charles I. declaring,-' It was my fortune to sit here a little
while in the Long Parliament ; I did observe that all those
who had pensions, and most of those that had offices, voted
all of a side, as they were directed by some great officer, as
exactly as if their business in this House had been to preserve their pensions and offices, and not to make Jaws for
the good of them that sent them here. How such persons
could any way be useful for the .support of the government, by preserving a fair understanding between the
king and his people, but, on the contrary, how dangerous
to bring in arbitrary power and Popery, I leave to every
man's judgment' P Accordingly, it was one of the first
measures of the republican party, when they became sum Commoiis' Journals, vol. i. pp. 8,
pp. 428, 443, 461, 462, 473, 474.
9, 55, 56, 61.
P Sir F. Winnington, Pari. Hist.
n Parry's Paris. p. 233.
vol. iv. p. 1265.
o Ourd'bn, !-list. of Parls. vol. ii.

ITS .l!lARLY HISTORY.

_

83

preme in the Long Parliament, to pass the 'self-denying

Attempts

membe~ither

to exclude
placemen
from the

~ance'' in 1644 ' by which- it• was enacted ' 'That no

House should have or execute any office
or command, civil or military.'PP After the restoration of
the monar<!1iy, a Bill to prevent members of the House of
Commons from taking upon them any public office was
presented aJ:ld read twice, in 1675, but it was afterwards
rejected on division.q And in 1679, a Bill to provi<i,.e
that when any member of this House is preferred "by the
king to any office, o.r place of profit, ~ new writ shall
immediately issue for electing of a member to serve in his
stead, was ordered; but never presented. At length, on
December 30, 168~ in the 32nd year of the reign of
Charles II.~ it was Resolved by the House of Commons,
nem. con., That no member of this House shall accept of
any office, or place of profit, from the crown, without the
leave of this House; or any promise of any such office, &c.,
during such time as he shall continue a member of this
House ; and that all offenders herein shall be expelled
this House." This resolution, however, can only be regarded as an expression of opinion, indicative of a growing
change in the public mind in regard to the purity and
free action of Parliament. The House of Commons was
not constitutionally competent, of its own mere motion,
to create a disability to a seat in Parliament where none
already existed ; or to exclude from their midst anyone
who had been duly returned as the representative of a
city or borough, without the concurrence of the co-ordinate branches of the legislature.t We need not, therefore,

Hats. Prec. vol. ii. p. 67, n.
Commons' Journals, vol. ix. pp.
321, 327.
r Ibid. p. 609.
• Parl. Hist. vol. iv. p. 1270.
t In 1833, the House of Assembly
of Lower Canada attempted to void
the seat of a member who had accepted office under the crown, by a
resolutio~ declaring his seat vacant,
and ordenng the issue of a new writ.
PP

q

G

This was pending the agreement of
the Legislative Council to a Bill,
then under consideration, declaring
certain office-holders ineligible for a
seat in the Assembly. But the Governor (Lord Aylmer) refused to
affix his signature to a new writ of
election (see his messa~, in Assembly
Journals, March 8, 1833, P· 491 ).
Subsequently! the Secreta,l'y of St~te
for the Oolomes expressed the entire
2

House.

•
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be surprised that no attempt was made by the House to
_ ·
enforce their resolution; aij,d that the evil against wh~
was aimed continued urtabated, until it w~·adually
removed by legislative enactments, to which our attention
will be presently directed.
••
Sir William Temple's abortive scheme for the reconstruction of the Privy Council preceded by a few months
only the passing of the foregoing resolution;· having been
!aunc''hecl into existence, as we have already noticed," in
the year 1679. J3ut, although it authorised the introduction into the governing body of iiftetm members of Parliament, having seats in either House, it did not contemplate
or intend that these gentlemen sh~uld be office-holders
under the crown. Whilst forming part of the~ great consultative and administrative Council, they were unofficial
members thereof, and could not adequately represent in
the Honse of Commons any department of the executive
government. Moreover, they were not required to be
agreed amongst themselves upon political questions, which
were necessarily sul~jected to the control of the majority,
or to the preponderating inHuence of the crown.v
In the unsettled relations between the crown and Parliament, which characterised the fifty years preceding the
revolution of 1688, a vague notion arose in the minds of
some of the leading politicians in the House of C01m;nons
that the persons of chief weight in that House should also
be ministers of the crown, and should be instrumental in
carrying on the public business in that capacity. But
this idea did not take root, or assume any practical shape.
approbation of the Imperial Govern- the law, bl. a mere declaratory resoment with His Excellency's determi- lution (ibzd. Journals, January 131
nation, in a despatch, which was 1834). And see Imp. Act, 3 & 4
commllnicateiLto __the House by the Viet. c. 35, sec. 24.
u See ante, p. 69.
Ggv(Jr:r10r. 'fh!s despatch _admitted
the right of the Assembly to expel
This notable project 'was inany person whom they might adjudge tended to unite all parties, giving to
unworthy to .he a member of their the king's interests a preponderance,
body, but repudiated and condemned, through the official members of the
as unconstitutional, the attempt to Council.'· Temple's Memoirs, vol. ii.
create _a dl.'squalification, uillmown to p. 40.
y
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The House of Commons preferred to be a perfectly inde._ ~nt body, with the privile~e of criticising or opposing
the kln~s ~licy without let or lfi.ndrance. The king, on
the other nand, was resolute in maintaining his personal
authority, end refused to permit his ministers to be
held accountable for executing his own commands. w
Whilst, therefore, we have frequent examples of the king's
ministers sitting in the House of Commons, for at least
two· centuries before the Revolution, they were not there
for the purpose of maintaining a connection between the
crown and Parliamelft. On the contrary, their presence
was barely tolerated. If the king was unpopular, or their
own deeds equivocal,.their very continuance in the House
was apt to he regarded with suspicion. And the spirit of
mistrust against them at length became so general, as to
lead to a unanimous resolve for the total exclusion of all
office-holders from the popular chamber.
Meanwhile, upon the restoration of the monarchy,
Charles II. and his advisers clearly perceived the necessity
for some better understanding between the executive
government and the Houses of Parliament than had heretofore prevailed. So the king appointed his principal
minister, Lord Chancellor Hyde, 'and some others'
(most likely including the members of the' Committee on
Foreign Affairs,' which had begun to act as a Cabinet
Council), ' to have frequent consultations with such members of the Parliament who were most able and willing to
serve him, and to concert all the ways and means by
which the transactions in the Houses might be carried
with the more expedition, and attended with the best
success.'" This clumsy device probably suggested to Sir
William Temple the introduction of the ' unofficial members' from the ranks of members of either House, which
formed part of his short-lived scheme for the reorganisation
w See ante, vol. i. p. 37 ; Lord
John Russell, in Hans. Deb. vol. clvi.
p. 2058.

x
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Lister, Life of Clat!mdon, vol. ii.
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of the Privy Council, a few years afterwards. But nothing,
came of this ingenious attempt at carrying on the ki~-'
government in harmony. with the rising power _of-1?arliameni.
"
It was not until the formation by William.III. of his
first parliamentary ministry, that we find any instance in
our constitutional history of the cordial reception by the
House of the ministers of the crown, in ord~r that they
I»ight represent and be answerable for the great interests
of the nation in that assembly. For hitherto, although
the king's ministets might happen to. have seats in Parliament, there had been no ministry that claimed to be
associated together on principles of mutual agreement.
In the words of Macaulay, ' under tht\ Plantagenets, the
'Tudors, and the Stuarts, there had been ministers; but
there had bet>n no ministry. The servants of the crown
were not, as now, bound in frank-pledge for each other.,
They were not expeeted to be of the same opinion, even
on questions of the gravest importance. Often they were
politically and personally hostile to each other, and made
no secret of their hostility.' Y But a brighter day was
dawning. The sagacity of William enabled him to discern the importance of unanimity of opinion amongst the
chief advisers of the crown ; and also the necessity for a
harmonious agreement between his councillors and the
Houses of Parliament, in regard to the general policy of
his government.
Nevertheless, at the outset, the king appears to have
had no very clear ideas as to the lawful extent of ministerial responsibility, or as to the position which his
ministers should occupy towards the two Houses.z The
natural course of events gradually brought about the
settlement of these difficult questions, and contributed to
shape the project of the king to greater and more desirable
consequences than he could himself foresee. Wisdom and

•
Y

Macaulay, Hist. of Eng. vol. iii. p.13.

•

• Ibid. vol. iv. p.
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unanimity in council, vigour in action, and a cordial
between the sovereign and Parliament,
migll'f,..r~asonably be expected t<\ follow from the hannonious incol"t'oration of the ministers of the crown with
the legislat~v.e body. And these beneficial results have not
been wanting, whenever ministers have been sufficiently
strong to frame a decided policy, and sufficiently popular
to commend •their policy to the favourable consideration
of Parliament.
•
But we are not to suppose that such an impC:rtant
change in the politica.l system of Engla:ttd. was effected at
once. As will be presently shown, it was several years
after his accession to the throne before William III. began
to form a tegular m.!nistry.a His first Cabinets were not His_first
constructed upon any principle of unity. The members Cabme~.
composing the same were not even obliged to be agreed
upon questions of the utmost gravity, which in itself inevitably led to confusion and internal dissension. The
administration was in fact a government by separate and
independent departments, acknowledging no bond of
union except the authority of the sovereign) their common head and lord. In every successive administration,
Whigs and Tories were mingled together, in varying preponderancy. By this method, the king hoped to secure
his own ascendancy, and to conciliate the rival factions
in the state. b It is obvious that a ministry so constituted
was not in a position to command the respect of Parliament, or to exercise an adequate control over its deliberations. But as the power of Parliament, and especially of
the House of Commons, was steadily on the increase, and
as its attitude towards the government was becoming
daily more antagonistic, the king determined upon the
experiment of substituting for the individual direction of
public affairs the administration of a party, and of confiding the chief offices of government to leading Whigs,

~rstanding

a
b

See post, p. 97.
Macaulay, Hist. of England, vol.

•

iii. pp. 13, 65, 537; vol. iv. pp. 184,
299, 372.
•
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who at that time were the strongest party in the House
of Commons.c But in the endeavour to carry out ~ •
happy idea, which may ju'Stly be regarded as tl~ 1"l'rainspring of parliamentary government, a difficult1! presented
itself which for a while jeopardised, and t~atened to
frustrate altogether the king's design.
The evils attendant upon the presence of placemen in
the House of Commons had become so sePious that, as
~e h~ve already seen, it had been unanimously resolved,·
some ten years before the time when the king began to
entertain the thc1u.ght of a parliamentary ministry, that·
no member of the House, without express leave of the
House itself, should accept of any office, or place of profit
under the crown, under penalty ~f· expulsiQn.d This
resolution, however, had proved entirely abortive, and
since its adoption the House had continued to swarm
with placernen of all kinds, from high officers of state to
mere 10inecurists and dependents upon the court.e A
more constitutional attempt to remedy this great abuse
than was afforded by the adoption of a mere resolution
of the House of Commons, was made in 16~)2, by the introduction of a Bill 'touching free and impartial proceedings in Parliament,'-the object of which was to disqualify
all office-holders under the crown from a seat ·in the
Lower House. This Bill passed through all its stages in
the House of Commons rapidly, and without a single
division, but was rejected by the House of Lords/ In
1693, another Bill was passed by the Commons, substantially the same as its predecessor. This measure was
agreed to by the Lords with the important proviso that
all ofiice-holders whose seats should be vacated under this
Act might 'be afterwards chosen again to serve in the
same Parliament.' The Commons concurred in this
• Macaulay, Hist. of Eng. vol. iv,
• Macaulay, Hist. of Eng. vo1. iv.
p. 437; Knigh~ Pop. Hist. of Eng. pp. 121, 337; Parl. I-:list. vol. iv. p.
yol. v. p. 167.
1377, n.; vol. v. p. 468.
r Pari. Hist. vol. v. p. 745, n.
d See antlJ p. 83.
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amendment; but the king, who regarded the whole
as an encroachment upon his prerogative, refused
to gi~t the royal assent.g •.A!nd most reasonably, for Inadequate
while this ltct would have authorised the presence of the ~~':'~:Ts
king's mini_<ters in the House of Commons, it would also abuse.
have readmitted numbers of placemen who had no business there.
In this very year, however, a partial remedy was applied to this monstrous evil, by the adoption of a re,solue
tion, in connection with the Bill of Supply granting certain duties of excise,•' that no member• of the House of
Commons shall be concerned, directly or indirectly, in
the farming, collecti1,g, or managing of the duties to be
collected lzy this Brll, or any other aid to be granted to
their majesties, other than the present Commissioners of
the Treasury, and the Officers and Commissioners for
managing the Customs and Excise.'h This resolution was
added to the Bill, and became law. 1 It is memorable as
being the first statutable prohibition of any office-holder
from sitting and voting as a member of the House of
Commons. The principle hereby introduced was afterwards applied and extended by similar Acts passed in
this reign ;i the provisions whereof were rigidly enforced
by the expulsion from the House of several members who
had transgressed the provisions of the same.k
But these Acts were too limited in their operation to
meet the emergency of the case. Accordingly, we find
Place Bills, to the same general purport as the Bill of
1692, above mentioned, again submitted to the House of
Commons, in 1694, 1698, 1699, 1704, 1705, 1709, 1710,

~ure

g Macaulay, Hist. of Eng. vol. iv.
pp. 337-342, 479. The Commons
ventured to approach his majesty
, with an earnest representation, protesting against this exercise of the
royal prerogative, but they took nothing by their motion. Ibid. pp.
481-483 ; Commons' Journals, vol.
xi. pp. 71, 74, 75.

h Com. J ourn. vol xi. p. 99.
And
see t'bid. vol. xiii. p. 427; vol. xiv. p.
480.
i 5 & 6Will. & Mary, c. 7, sec. 57.
J 11 & 1~ Will. III. c. 2, sec. 150 ;
12 & 13 Will. ill. c. 10, sec. 89.
, k See General Indtx, Commons'
Journals, vol. i. (i.-xvii.) p. 423.
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1711 and 1713. These measures, however, were of too
sweeping a character to commend them to the fav~
able judgment of Parliam~nt, and they were in~ly
rejected, for the most part by the House o~ Commons
itself. 1
••
At length the majority of the House of Commons met
with apparent success in carrying out their long cherished
design of freeing their chamber from the presence of all
<~pefldants upon the crown.
In the year 1700, when
the Act Amendatory of the Bill of Rights, and to provide
for the succession of the crown iii. the person of the
Princess Sophia of Hanover, and her heirs, being Protestants-was under consideration; the Commons insisted
upon the insertion of a clause in th-e Bill, 'Yhich they
imagined would afford additional security for the liberty
of the subject, 'that no person who has an office or place
of profit under the king, or receives a pension from the
crown, shall be capable of serving as a member of the
House of Commons.'m But this chtuse was only to take
effect upon the accession of the house of Hanover, an
event which did not take place until the year 1714.
Meanwhile, the king had formed a ministry which was
composed of persons who had seats in one or other of
the Houses of Parliament ; and the nation had begun to
appreciate the advantages attending the introduction of
Cabinet ministers into the legislature for the purpose of
explaining and defending the measures and policy of the
executive government. So tha.t before the time came
when this ill-considered provision should go into operation, Parliament was prepared to substitute for it a wiser
and more temperate measure.
A due sense of the advantages attending the authorised
admission of the chief ministers of the crown to seats in
the legislative chambers, made it no less imperative upon
the House of Commons to diseriminate between the in-

•

General Index, Com. J ourn. vol.
i. pp. 675, 8~1.
1

m Act of Settlement, 12 & 13 Will.
III. c. 2, sec. 3.

~
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traduction of those executive officers, whose presence in
..... ~iament was essential to the harmonious and effective
wor~ of the state machine, And of other office-holders,
who could ""'nly serve to swell the ranks of ministerial
supporters, .flol1d stifle the expression of public opinion, of
which members should be the true exponents. A few years'
experience sufficed to point out the proper medium, and
by a revision• of the objectionable article in the Act of
Settlement-an opportunity for which was happily a:'forded in the reign of Queen Anne, before the period Wise profixed for its being e~~.forced-Parliameftt preserved the visions
by the
principle of limitation, and at the same time relaxed the Statute of
Anne.
preposterous stringency of its former enactment. n The
new Act p~ssed in•l707 established, for the first time,
...
two principles of immense importance, which have ever
since remained in force, as effectual safeguards against
an excessive influence on the part of the crown by
the means of place-holders in the House of Commons.
These are, firstly, that every member of the House accepting an office of profit from the Crown, other than a
higher commission in the army, shall thereby vacate his
seat, but shall be capable of re-election-unless (secondly),
the office in question be one that has been created since
October 25, 1705, 0 or has been otherwise declared to
disqualify for a seat in Parliament.
n The restrictive clause was repealed in 1705 by 4 Anne, c. 8, sect.
25 ; the new provisions, which were
the result of a compromise between
the two Houses, were enacted in
1707, by 6 Anne, c. 7, sees. 25, 26.
See Parl. Hist. vol. vi. p. 474. :Brief
l'emarks upon the Reform :Bill, as it
affects one of the royal prerogatives.
(London 1831), pp. 14-16.
" 6 Anne, c. 7, sees. 25, 26. The
25th clause of this Act further provided, in conformity to the principle
laid down in the Act of Settlement,
that 'no person having any pension
from the crown during pleasure,'
should be capable of being elected,

or of sitting and voting in the House
of Commons. :By 1 Geo. I. stat. 2,
c. 56, this was extended to persons in
the receipt of pensions for any term
or number of years. :By an Act
passed in 1859 (22 & 23 Viet. c. 5)
1t was provided that this ineligibility
should not be construed to extend to
the holders of pensions granted for
diplomatic service, under the Act
2 & 3 Will. IV. c. 116. The disability, moreover, does not extend to
pensions enjoyed for services in the
army or navy, or to the case of pensions awarded to persdlbs for services
as members of the government, under
the authority of the Acts fi7 Geo. III.
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rrhe statute of Anne, however, though it checked the
increase of the evil, left m~ch to be accomplished b~ •
the House of Commons ~ould be wholly freed f~ the
presence of all pJacemen, whose services were not actually
required for the purposes of parliamentary ~()vernment.
Some few classes of office-holders had been expressly disqualified by special enactment in this and in the previous
reign ; nevertheless, the number of ancient ~ffices which
were.still compatible with a seat in the House of Commons continued to be excessive and unwarrantable.
In the first Parliament of George I. there were 271
members holding offices or pensions ; being nearly one
half of the members of the then HoUiJe of Commons. In
the first Parliament of George II. the:t'e were 257.P The
reformers of that day were therefore obliged to renew
their efforts to rid the House of useless officials, by whose
continuance in Parliament the crown was enabled to exercise an undue influence. Place Bills were again intro-.
ducctl, year after year. But the court influence was too
powerful to admit of their success, and it was not until
17 43 (the very year of the overthrow of Walpole's administration, which had become notorious for its systematic corruption), that an Act was passed whereby a
great number of inferior officers were excluded from the
House of Commons. q Further reforms in this direction
were effected by various statutes passed in the reign of
George III., so that in the first Parliament of George IV.
there were but 89 office-holders, exclusive of gentlemen
c. 65, and 4 & 5 Will. IV. c. 24.
(See Hans. Deb. vol. clv. 180.) It
is probable that the restriction upon
persons holding a pension from the
crown for valuable public services,
. will ere long be still further modified,
if not altogether removed. The Disqualifying· Act was passed at a period
when corruption was prevalent, and
the reasons which c~.lll'd for it.~ enactment no l"nger exist. On the
other hand, ex-public officers, such
as former cqlonial governors;judicial

r·

functionarieR, or other persons who
had served the crown in a civil
capacity, would form a valuable addition to the House of Commons.
See ibid. vol. clxxx. p. 670.
P Commons' Papers, 1833, vol. xii .

P· 1.
q May, Const. Hist. vol. i. pp. 309813; Geul. Index, Com. Journ.
(1714-1774) Vf>.l'bo Mi!mber.q, xxiv.;
Hearn, Govt. of Eng. p. 244; Act
15 Geo. II. c. 22.
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holding commissions in the army or navy. · Since then,
placemen sitti11g in the House of Comfurther reduced by the abolition and
consolidatioi1 of offices. In 1833, there were only 60
members h~<.ling civil offices or pensions, exclusive of 83
having naval or military commissions/ In 1847, the
total number of offices of profit which might have been
held at one time, by members of the House of Commons,
was stated to have been only 46, and in 1867, bu~ 43"':
exclusive of certain offices in the royal household occasionally conferred l!pon members of ·Parliament, and
which may be held in connection with a seat in the
Commons, after re-el€ction upon acceptance thereof."
But inasmuch as· the principal offices in the adminis- Minist!s
tration are not 'new offices' in the contemplation,.of the ~~i!~'into
statute of Anne, and for the most part were in exist- Heouse of
ommons.
ence long before that enactment, the holders of them are
exempted from its disqualifying operation. But whenever the exigencies of state have required the creation of
additional crown offices-as, for example, the new Secretaries of State for India, and for War, in our own dayit has been necessary to obtain the sanction of Parliament
to the introduction of these new officers within the walls
of the House of Commons. And this sanction has been
afforded, in every instance, by a statute rendering the
office-holder in question eligible to be elected, and to sit
and vote in the House of Commons, but not dispensing
with the necessity for the re-election of a member upon
his first appointment to any such office. t By requiring
every member who should accept a non-disqualifying
office to return to his constituents for a renewal of their
suffrages, in his altered position as a minister of the
crown, security is afforded against the undue influence of

"dt2~mber of
mons ~s been

1867, No. 138. And see Rogers,
r Commons' Papers, 1833, vol. xii.
p. 1. And see Mr. Brougham's Law of Elections, edit-1859, pp. 191speech, Pari. Deb. N. S. vol. vii. p. 203.
1311.
t Stats. 18 and 19 Vic. c. 10; 21
• Return, in · Commons' Papers, ~nd 22 Vic. c. 106,, sec. 4•
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the crown in appointments to office. Owing to the acknowledged diminution ot;.such influence in our owy..day,
the necessity for this provision has become ~ess '"tS'bvious.
It undoubtedly creates much delay and confusion in
ministerial arrangements, without appearing t~ confer any
equivalent advantage. But, as will be hereafter shown,
Parliament has hitherto refused to countenance the frequent attempts that have been made to procure the reinovttl of this restriction ; although they have been
advocated by sta.tesmen of the highest authority.tt
It is worthy of notice that, from •the moment that the
presence of the ministers of the crown in the House of
Commons was legalised, the leading ~tatesmen of England
began to avail themselves of the so·-called '-nomination
boroughs,' as a means of entry into Parliament. Thus,
Lord Mahon states ' that in the times ofQueen Anne, as
in ours, all the eminent statesmen of the age, with scarcely
one exception, owed to the smaller boroughs, now disfi·anchised, either their introduction into public life, or
their refuge during some part of it.' u It is no sufficient
explanation of this circumstance to say that it was to
save themselves the trouble anel. expense of contesting a
larger constituency that prominent statesmen so freely
availed themselves of the small boroughs. As has been
already remarked, the smaller boroughs served a more
important purpose than this. They were the resort of
public men when suffering from the effect of transient
popular illwill, whether arising from local or general
causes ; and they have been mainly instrumental in
affording stability to successive administrations, when assailed by political animosity; and have also contributed
to relieve those who have undertaken official duty from
the cares which must largely engross the attention of the
representatives of populous constituencies. v
tt See post, f· 267.
" Hist. of England, vol. i. p. 64.
For particulars concerning the consti tuent bdllies at this period, see

Macaulay, Hist. of Eng. vol. iv. p.
332.
• See ante, vol. i. p. 11.
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It was a peculiar advantage attending the system of
ilomination boroughs-a system which must now be
reck~ amongst the things tha\ are past- that its benefits were not confined to any creed or party. While,
anterior to·~he first Reform Bill, the Treasury could count
on some 30 or 40 seats as available for the benefit of the
existing administration, others were at the disposal of
peers or wealthy proprietors, either as simple property,
or as the result of dominant local influence. In ~ithe1
case, it was for the manifest interest of ~he proprietors of
these boroughs to rll.ake choice of candidates likely to
reflect credit on their patrons, by an able and successful
parliamentary careoc. Moreover, a certain number of
these boro!tghs were generally to be purchased or leased
...
for a round sum of money, say for 5,000l. or upwards,
and in this way men who had amassed a fortune abroad,
or by trade, and who were desirous of a seat in the House
of Commons, but averse to a public canvass, or wholly
destitute of personal or political influence, could find an
entrance into Parliament, where they often rendered
themselves conspicuous by their talents or usefulness, and
were afterwards eagerly sought for by more prominent
and influential constituencies.,..
Hallam points out, with his usual sagacity, the evil con- Advansequences which most certainly would have attended ~;:i~;f
upon the exclusion of the advisers of the crown from the ministers
in Parlia.
.
House of Commons, and the 1mmense advantages wh1ch ment.
have resulted from their immediate connection with that
assembly. Nothing could have been devised more calculated to unite statesmen, of every shade of opinion, in the
defence of the liberties of Parliament, or to secure for the
Commons a preponderating share in the control of the
executive administration, than the fact that it is in Parliament, and more especially in the House of Commons,
that all great questions of public policy must~ in reality,
"'See Sir H. L. Bulwer's Historical Hare on the Election of Representr.Characters, vol. ii. pp. 207-210. And tives, chap. v.
•
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be decided. The only road to ministerial success is the
approbation of Parliamen_t. A minister may frame the
most judicious schemes • of administrative or ec~mical
reform, but he must be able to satisfy Parliament that his
views are sound and practicable before he is ~ermitted to
carry them into execution. The publicity which necessarily attends all proceedings of government, in consequence of the presence of ministers in Parliament to
~xpl&in or defend the conduct of public affairs, at home
or abroad, while it is liable to abuse, is nevertheless of
immense advant~ge to the country. • This obtains for the
action of government the approbation of Parliament, and
the sanction of public opinion, and .it is this which gives
peculiar significance to the foreign policy of. the British
crown, and to the declarations of English statesmen upon
foreign affairs. 'The pulse of Europe beats according to
the tone of our Parliament; the counsels of our kings are
there revealed, and by that kind of previous 'sanction
which it has been customary to obtain, become as it were
the resolutions of a senate; and we er~joy the individual
pride and dignity which belong to republicans, with tho
steadiness and tranquillity which the supremacy of a single
person has been S'\lpposed peculiarly to bestow.' x 'l'he
presence of Cabinet ministers in Parliament has moreover
contributed largely to enhance the importance which is
properly attached to the possession of a seat in the legislature. Members of Parliament excluded from office
would become mere members of 'a debating society, adhering to an executive;' and this is not a position calculated to gratify a noble ambition, or to stimulate zeal for
the public welfare. 'A first-rate man, indeed, would not
care to take such a place, and would not do much if he
did take it.' Y
•
x Hallam, Const. Hist. iii. 259. And
in his commentaries on the Constisee Macaulav. Hist. Eng. iv. RR9-34L tution of the United States (§ 809)
points out very forcibly the evils
Ilatsell's Pre~edents, ii. 66.
which have resulted from the clause
Y Bagehot on the Cabinet, Fortnightly RQoView, No. i. p. 19. Story, in the Constitution which excludes all
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These are some of the benefits which have flowed from
the formal introduction of the. principal servants of the
crown...,.nto the two Houses of Fadiament. The public
officers to whom this privilege is accorded, comprise not
merely the ~abinet ministers, but also certain other func-'
tionaries who, although not of the Cabinet, preside over
important departments of state, or who are political secretaries of-certain executive offices which require to be
specially represented in Parliament. But other subtlrdi-•Exclusion
nate officers of government are very p~operly excluded :a~:~t
from the arena ofpolittcal strife. The result of their exclu- officials.
sion is virtually to render their tenure of office that of good
behaviour. And in .the permanent officers of the crown
the state possesses 'a valuable body of servants who remain unchanged while Cabinet after Cabinet is formed
and dissolved; -who instruct every successive minister in
his duties, and with whom it is the most sacred point of
honour to give true information, sincere advice, and
strenuous assistance to their superior for the time being.
To the experience, the ability, and the fidelity ofthis
class of men is to be attributed the ease and safety with
which the direction of affairs has been many times, within
our own memory, transferred from Tories to Whigs, and
from Whigs to Tories.' •
In narrating the circumstances under which the ministers of the crown first obtained a legal right to sit in
Parliament, we have somewhat anticipated the order of
events, and must now revert to the history of the Cabinet
during the reign of William III.
It was in the year 1693, that the king began to effect Reign of
the important change in the status of the Cabinet Council Wm. III.
which inaugurates a new era in the history of the English
monarchy. By the advice of Sunderland, the king was
induced to abandon his neutral position between the
office-holders, including the presi- menheere, Const. of U. "States, 163.
• Macaulay, iv. 339. And see post,
dent's ministers, from a seat in either
House of Congress. And see Tre- p. 172.
•
VOL. ll.
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contending parties in the state, and to entrust his administration to the Whigs, wh<l were at that time the strongest
party in Parliament. Protracted negotiations -w€re required before this arrangement could be fully carried out,
and it was not until the following year thtlt the new
ministry, formed upon the basis of party, was complete.a
Even then, although the Cabinet was mainly composed
of Whigs, it was not exclusively so. 'The king was cau•tiou~, and still tried to share his favours between the two
contending parti.es. 'Two more years elapsed before the
last Tory was removed from the •council-board, and a
purely Whig ministry existed. b
Having at length succeeded in obtaining exclusive possession of the king's counsels, the Whigs devoted themselves to the work of instituting and maintaining discipline in their ranks, by the frequent assembling together
of their friends and supporters in the House of Commons.
Some of these meetings were numerous, others more
select; but they formed the origin of a system of party
organisation never before resorted to, but which has since
been adopted and matured by every influential section in
both Houses of Parliament.c
The first parliamentary ministry of King William was
of brief duration. At the outset it was eminently successful in conciliating the goodwill of the House of Commons, but a general election made great changes, and it
was soon apparent that the new House were not willing
to co-operate with the existing administration.d Montague, who filled the important offices of First Lord of the
Treasury and Chancellor of the Exchequer,-although
not the Premier, in the modern sense of the term, no
such supremacy in the Cabinet being yet acknowledgedbecame personally unpopular, and was violently assailed
by his opponents in Parliament. According to our present theory of government, he should have resigned his

•

• Macaulay, iv. 438-467,506.
b Ibid. ~2.
.

• Ibid. 734.
dSee Ibid. vol. v. p. 123.
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office, and given place to the chiefs of the opposition.
Out of office, the men who had become so obnoxious
to the-...Bouse, might have succeeded, by good statesman•
ship, in recovering its favour, and ere long have b~en
summoned .to resume their places. ' But these lessons,
the fruits of the experience of five generations, had never
been taught to the politicians of the 17th century. Notions imbibe<l before the Revolution still kept possession
of the public mind. Not even Somers, the foremost .man..
of his age in civil wisdom, thought it strange that one His subseparty should be in poi!Session of the exectltive administra- ~:!t~~:
tion while the other predominated in the legislature. tions.
Thus, at the beginning of 1699, there ceased to be a
ministry ; apd year~ elapsed before the servants of the
crown and the representatives of the people were again
joined in a union as harmonious as that which had existed from the general election of 1695, to the general
election of 1698. The anarchy lasted, with some short
intervals of composedness, till the general election of
17 05. No portion of our parliamentary history ' is less.
pleasing or moreinstructive.' Deprived of the constitutional control afforded by the presence of ministers of the
crown, in whom they were willing to confide, the painful
scenes of the earlier years of this reign were re-enacted,
and again ' the House of Commons became altogether
ungovernable; abused its gigantic power with unjust and
insolent caprice, browbeat king and Lords, the Courts of
Common Law and the constituent bodies, violated rights
guaranteed by the Great Charter, and at length made itself
so odious that the people were glad to take shelter,
under tl1e protection of the throne and of the hereditary
aristocracy, from the tyranny of the assembly which had
been chosen by themselves.'e
Such is the history, as drawn by the able pen of Macaulay, of the difficulties attending the first establishment
of parliamentary government in England. Wioth all his
• Macaulay, v, 168.
R2
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penetration, the king failed to perceive that the true remedy
for these evils lay in the formation of an entirely new
ministry possessed of the-confi<lence of that parliamentary
majority which he had found to be so unmanageable. He
contented himself with making some minor Qijanges ; and
with a view to conciliate the Opposition, selected his new
appointments from the Tory ranks. ' But the device
proved unsuccessful ; and it soon appcared•that the old
-practice of filling the chief offices of state with men taken
from various parties, and hostile to one another, or at least
unconnected witli one another, was .altogether unsuited to
the new state of affairs ; and that, since the Commons had
become possessed of supreme power• the only way to prevent them from abusing that power -with bo'!ndless folly
and violence, was to entrust the government to a ministry
which enjoyed their confidence.' r
In 1702 William III. closed his eventful career, and was
succeeded by Anne, during the greater part of whose reign
conflicts, of more or less intensity, prevailed between the
Whigs and the Jacobites, both in and out of Parliament.
As yet no better system of government existed than
that afforded by a ministry who, although they had seats
in Parliament, were neither necessarily united amongst
themselves, nor in harmony with the predominant political
party in the legislature. Thus far the lessons of wisdom,
taught by the experience of the preceding reign, had not
been duly appreciated by succeeding statesmen. As a
natural consequence, the queen's ministers were unable, at
first, to control the legislature. But after awhile the
splendid successes of Marlborough in the Netherlands, in
the campaigns of 1705 and 1706, gave strength to the
government, and restored their supremacy. Thenceforward, the usual changes occurred in successive administrations, each party preponderating in turn, and then
having to give place to their rivals. But no events took
place dm~ng this reign of material importanee in the

•

r Macaulay, v. 184-187.
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history of parliamentary government, with the exception
of the formal repeal of the iJJ.-advised provisions in the
Act o~ Settlement in regard •to the Privy Council,
and the disqualification of office-holders to be elected to
Parliament,• ·which, had they ever gone into operation,
would have hindered the development of Cabinet governments, and .have excluded the queen's ministers, in common
with all other placemen, from a seat in the House . of•
Commons. 8 Shortly afterwards, as we have seen,h a -new
Place Bill was enacted, which expressly.sanctioned their
presence in Parliamen\, thereby affixing the seal of legislative approval to the new constitutional system, and
establishing it upon ~firm and unimpeachable basis.
It is in this reign, in the year 1711, that we first meet Complet..,
with a positive declaration, in a debate in the House of ~;~;~t
Lords, that the sovereign ought not to be held personally ~!rfainis
responsible for acts of government, but that ' according r~sponsi
to the fundamental constitution of this kingdom, the mini- hlhty.
sters are accountable for all.' 1 Furthermore, that there
is no prerogative·of-the ·crown that may be exempted
from parliamentary criticism and advice. i
But in the exercise of their acknowledged freedom of
debate upon the conduct of the administration, there was
some difficulty at first as to the phraseology to be employed in Parliament to designate the queen's advisers.
Thus, on the occasion above mentioned, a discussion arose
as to the propriety of using the term ' Cabinet Council '
in an address to the queen. Through inadvertence this
expression had been embodied in aformal motion; butit
was afterwards objected to, as being 'a word unknown
in our law.' In the course of the debate, Lord Peterborough told the House that he had heard the Privy
Council defined as a body 'who were thought to know
4 Anne, c. 8, sees. 24, 25.
See ante, p. 91.
; Pari. Hist. vol. vi. p. 972. Hearn,
Eng. Govt. p. 135. See ante, vol. i.
g

h

p. 41, where the first pilblic assertion of this principle was erroneously
assigned to a later date.
J Parl. Hist. vol. vi. p. 1008.
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everything and knew nothing,' and the Cabtriet- as those
'who thought nobody kn~w anything but themselves.'~<
More than half a century afterwards, in the ~borate
treatises of Blackstone and De Lolme upon the British
constitution, the existence of the Cabinet wa~ entirely ignored, and no writer has hitherto attempted to trace the
rise and progress of this institution, and to explain, in
detail, its formation and functions. 1
•

-

P rinciples
of parliamentary
government.

II. The later Jtistory and present organisation of the
Cabinet. •

In entering upon this branch of pur subject, it will be
profitable to inquire more particulady into t~e origin and
working of three cardinal principles of parliamentary
government, to which-taken in connection with the
authoritative introduction of ministers into the legislature
-we owe its present organisation and efficiency. These
are (1) the rule (already partially considered) which requires political unanimity in the Cabinet; (2) the practice
of simultaneous changes of the whole Cabinet, as a result
of its dependence upon parliamentary majorities ; ( 3) the
office of Prime Minister, as a means of perfecting the machinery of administration, and of insuring the carrying
out of a policy that shall be acceptable alike to the sovereign and to Parliament.
1. The rule requiring political unanimity in the Cabinet.
By this is meant, not merely union of the ministers in
'their administrative capacity, but a unanimity, real or
professed, in advocating or opposing legislative measures
in Parliament.m William III., as we have seen, was convinced of the advantages resulting from a bond of political
k Pari. Hist. vi. 974.
And see
Knig-ht, Hist. of Eng. vol. v. p. HIS.
I See Mucaulay, Hist. of Eng. vol.
iv. pp. 435, '37. It is also very remarkable that in none of the writings
of th':':.. iltatesmen who framed the

Constitution of the United States, is
there any indication that they were
ucq uaiuteJ with the position then occupied by the English Cabinet. Hearn,
Govt. of Eng. p. 196.
m Oox,'hst. 252.
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agreement between the members of his Cabinet, and Theprinciformed his ministry in 1695 on this basis. A partial unammr
ple 0~ .ty
attempt was made by the House -:>f Commons, in 1698, to in t~e
hold all the leading ministers responsible for advising the Cabmet.
obnoxious ~tlrtition Treaties.n But the value of the principle was not sufficiently appreciated either by the statesmen
of that period, or by the king himself. In the various
changes whi~h ensued in the composition of the ministry
during the remainder of this reign, it was lost sig~t of,..
and men of opposite parties were included in the same
Cabinet. So long as the king was regarded as paramount
in the government, and his views as those which should
always prevail in ~ouncil, the discordance of opinion
therein wa~ compamtively unimportant. But in propor•
tion as the dogma of the royal impersonality began to
prevail, and the power of the Cabinet to increase, the
necessity for political agreement amongst the ministers of
the crown became more obvious and indisputable.
The ministries appointed by Queen Anne, however,
exhibited the same want of agreement apparent in the
later ministries of William III. Upon her accession, in
1702, her majesty, whose personal inclinations were in
favour of Tory principles, lost no time in forming a new
ministry, consisting for the most part of Tories, that continued in office until 1705, when it underwent extensive
changes, which gave the predominance to the Whigs. In
1707, the Cabinet was again partially remodelled, and
rendered still more Whiggish, Mr. Secretary Harley being
the only Tory of note who was permitted to remain. But
in the course of the year, Harley himself was removed,
for endeavouring ' to set up for himself, and to . act no
longer under the direction of the L.ord Treasurer.' Soon
afterwards the Earl of Pembroke retired, when the ministry consisted, once more, entirely of Whigs.P At length,
0

u See ante, vol. i. p. 42. Parl. Deb.
vol. vi. p. 327.
"Piet. Hist of Eng. iv. 1421 180.

P lbid. 200, 215, 22~ Burnet, Hist.
of his Own Time.
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through the influence of Dr. Sacheverell, Tory principles
began to get the ascendancy throughout England, whereupon the queen took <JCcasion, in 1710, to dismiss her
ministry, and entrust the formation of another to Harley, the acknowledged leader of the Tory par,y. Harley,
at first, attempted a coalition with the Whigs, but not
succeeding, he obtained the queen's consent to a dissolution of Parliament, there being evident tokens that the
..existjng Whig House of Commons would probably be
replaced by one of opposite politics. This anticipation
proved correct, dnd Harley had th<9refore no difficulty in
forming a Cabinet composed exclusively of Tories.q
But even then political union was IJ,Ot obtained. Harley
was a dissenter, strongly inclined to "toleratiop, and suspected of Hanoverian proclivities. His principal colleague,
Bolingbroke, on the contrary, favoured the Jacobites, and
was no friend either to Whiggery or dissent. This occasioned frequent disagreements, and even personal altercations in tho council chamber, and in the royal presence.
Moreover, the other members of the Cabinet were divided
in their political sentiments, some being attached to the
Protestant succession, and others partial to the Pretender.r
This want of concord between ·ministers upon questions of vital import was more and more apparent as the
end of the queen's life drew nigh. Each party calculated eagerly upon the chances of that event, hoping to
secure for themselves the supremacy. When the queen
lay upon her death-bed Bolingbroke's influence was
uppermost, and he managed to get the queen's authority
to form a new administration. His plans were suddenly
frustrated by an event which is quite unique in our parliamentary history, and which is worthy of notice, not
merely as illustrating the evil effects of divided counsels,
but also as exemplifying a state of things that could only
have arisen in the infancy of parliamentary institutions .

•
qPic~Hi~t.

of Eng. iv. 246,248.

r

Mahon, Hist. of Eng. i. 44, 45.

UNDER QUEEN ANNE.

i05

Bolingbroke was steadily engaged in the work of constructing his ministry, and had. already filled up most of
the principal offices with men ofthe Jacobite party. He
had ulterior designs in view of favouring the claims of the
Pretender t.:J succeed to the throne upon the demise of
the queen. Knowing her precarious state, he caused a
Cabinet Council to be summoned for June 30, 1714.
When that d'ay arrived the Council assembled at Kensington, the high officers of state, already appointed•
thereon, alone being present. Lord Mahon gives the
following graphic acoount of the meeting :-' The news
of the queen's desperate condition had just been received.
The Jacobites sat dis:p~irited, but not hopeless, nor without
resources .• Suddenljr the doors were thrown open, and
Argyle and Somerset (who were members of the Privy
Council, though not of the Cabinet) were announced.
They said that, understanding the danger of the queen,
they had hastened, though not_specially summoned, to
offer their assistance: In the pause of surprise which
ensued, Shrewsbury rose and thanked them for their
offer.' (This nob1e1nah, it appears, was in reality a Whig,
but he had succeeded in deceiving Bolingbroke, who
fully relied upon his :fidelity, and had bestowed upon him
the offices of lord chamberlain and lord lieutenant of
Ireland, while he was actually concerting in secret measures with the two Whig peers, the Dukes of Argyle and
Somerset, whose unexpected appearance at the Council
filled the Cabinet conspirators with dismay.) 'They,
immediately taking their seats, proposed an examination
of the physicians ; and on their report suggested that the
post of Lord Treasurer (which Bolingbroke had intended
to put into commission) should be filled without delay,
and that the Duke of Shrewsbury should be recommended
to her majesty.' 'The Jacobite ministers, thus taken
completely by surprise, did not venture to offer any opposition to this recommendation, and accordingly-a deputation, comprising Shrewsbury himself, waited upon her
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majesty the same morning, to lay before her what seemed
the unanimous opinion of the Council. The queen, who
by this time had been •r;used to some degree of consciousness, faintly acquiesced, delivered the treasurer's
staff to Shrewsbury, and bade him use it foJ:.l'ihe good of
her people. The duke would have returned his staff as
chamberlain, but she desired him to keep them both; and
thus by a remarkable, and I believe unparaileled combi-natic.m, he was invested for some days with three of the
highest offices of court and state, being at once Lord
Treasurer, Lord bhamberlain, and I!ord-Lieutenant ofirelancl.' 'Another proposal of the Dukes of Somerset and
Argyle, which had passed at the moJ;.Uing meeting, was to
send immediately a special summonff to all frivy Councillors in or near London. Many of the Whigs accordingly
attended the same afternoon, and amongst them. the
illustrious Somers. . . . His great name was in itself a
tower of strength to his party ; and the Council, with this
new infusion of healthy blood in its veins, forthwith took
vigorous measures to se(mre the legal order of succession.' •
Thus ends the narrative of this startling and successful
coup d'etat.
Circumstances favoured the daring statesmen by whom
it was accomplished. The next day the queen sank back
into a lethargy, and died on the following morning. Nothing but a consideration of the eminence of the peril
encompassing the state, and of the necessity for prompt and
decided action, could have warranted such a high-handed
proceeding; for then, as now, the meetings of Council
were open to those Councillors only who had been specially summoned in the name of the sovereign to attend.
With a monarch in possession of his proper faculties,
such an event could not happen;. for, as we have seen,t a
Privy Councillor may be struck off the list at the royal
discretion, so that even if one were to venture upon attend-

•
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See anteJ p. 53.
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ing a Council meeting without a summons, he would
subject himself to the risk of .instant dismissal, upon the
appeal of the Prime Minister to the sovereign.
Divisions in the Cabinet, from the want of a recognition C_o~t~nued.
of the prtrrciple of political unity, continued to exist ~:v~~I~us
during the administrations which followed upon the ac- Cabinet.
cession of the House of Hanover, save only when Robert
Walpole was chief minister. Owing to his extraordinary talents, thorough familiarity with the detai-ls
office, and skill in the art of governil}g men, Walpole
succeeded in engrossfng the supreme direction of affairs.
For twenty years his control in the Cabinet was unlimited
and undeniable. But when, in 17 42, he was compelled
to retire $rom office, there ceased to be any political
agreement amongst the ministers of the crown. Pulteney,
who upon Walpole's resignation was commissioned to
form a new ministry, was obliged to content himself with
a reconstruction of the old one on the Whig basis ; and
when reproached by his party that the Tories, though
forming the larger portion of the opposition under his
command, had been altogether excluded from office, he
counselled patience, and justified his conduct on the plea
that ' there was neither justice nor prudence in attempting
to dictate to the king.' Ere long the Tory party were
gratified by receiving a share of the ministerial offices,
and so the new administration was founded upon ' the
broad bottom' of both parties.u In 1763, upon theretirement of Lord Bute, the elder Pitt was sent for by the
king, but he refused to form a ministry unless there was
almost a complete change of men in the ministerial offices,
declaring ' that if his majesty thought fit to make use
of such a little knife as himself, he must hot blunt the
edge ; and that he and his friends could never come into
government but as a party.' The king refused to give
up those who had served him faithfully, and thus the

or
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negotiation came to an end, Lord Grenville being entrusted with the formation. of a ministry, the composition
of which was amicably arranged between himself and the
king.v
The lack of a common bond of union dfnongst the
ministers of the crown at this period, and the continued
interference of the king with the proposed arrangements
for the construction of ministries, natumlly resulted in a
~erie~ of weak and vacillating administrations. Moreover, it was no uncommon thing, at this time, to see.
colleagues in offi.ce opposing one :fnother in Parliament
upon !lleasures that ought to have been supported by a
united Cabinet.w This defective system continued in
operation during the first twenty years of tk.e reign of
George III., and until the rise of the second William
Pitt." For the long continuance of practices so entirely
opposed to the principles of constitutional government,
the king himself must be regnrded as mainly accountable.
In his love of power, and anxiety to carry out his peculiar
ideas of government, he ha<l formed a party of his own
which was known as ' the king's friends,' with whose aid
he endeavoured to influence the course of legislation,
irrespective of his responsible advisers, if the measures
they proposed were at all at variance with his private convictions. Many of' the king's friends,' who held offices
in the state or household, looked to the king and not
to his ministers for instructions; and accordingly, not
unfrequently opposed the ministerial measures in their
progress through Parliament.Y But after Mr. Pitt became
Premier, in 1783, this objectionable practice was discontinued. The king placed entire confidence in Mr. Pitt,
and yielded to his advice in state affairs, save only in

.

v Grenville Papers, vol. ii. pp. 104x Ibid. 303, 434, 439.
Mahon,
llist. of Eng. vol. vii. p. 213. Adol106, 198.
w See post, fP· 321'i-331.
Hearn, phus, George III. vol. iii. p. 349.
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regard to certain questions, which he would not permit to
be entertained. Pitt's suprem.acy in the councils of his
sovereign, as well as in Parlia~nt, was undisputed by
his colleagues, and continued unimpaired until his death.
After that tJ\rent, and during the existence of the Grenville ministry, the king for a short time, in 1807, renewed
his interference with the policy of his constitutional
advisers, thrt!\atening them with the opposition of his
'friends ' in Parliament, if they continued to support•
Roman Catholic claims. But on the dismissal of this
ministry a Tory Cabinet was again foimed, under Mr.
Perceval, to which the king gave an unqualified sup,ilort.
In 1812, during t\le Regency, an attempt was made to Polit!ca~
form a mi~istry, consisting of men of opposite political :~a~~':"~tz
principles, who were invited to accept office, not avowedly bl~sh~d
a'
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leaders that their friends should be allowed a majority of
one in the Cabinet. This offer, though declared at the
time to be not ' a very unusual thing,' was declined on
the plea that to construct a cabinet on 'a system of
counter-action was inconsistent with the prosecution of
any uniform and beneficial course of policy.'"
From henceforth this was an admitted political maxim,
and all Cabinets are now constructed upon some basis of
political union, agreed upon by the members composing
the same when they accept office together. It is also
distinctly understood that, so long as the different members
of a Cabinet continue in the ministry, they are jointly
and severally responsible for each other's acts, and that
any attempt to separate between a particular minister
and the rest of his colleagues in such matters would be
unconstitutional and unfair. a The existing usage in this
respect will receive a fuller explanation when we come
• Stapleton's Canning and his 1272. And see Grey, Pari. Govt.
Times, p. 201. Pari. Deb. vol. xxiii. new ed. pp. 51-58. Hearn, Govt. of
pp. 428, 450.
Eng. p. 201. Quarterl~Review, vol.
a Lord Palmerston, Hans. Deb. vol.
123, p. 544.
clxxiii. p. 1920 ; Ibid. vol. clxxvi. p.
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to consider the duties of the administration in connection
with Parliament.
(2) The practice of simultaneous changes of the whole
cabinet, as a result of its dependence upon the appro•.
bation of the House of Commons.
SimulThis practice, ]ike that to which our attention has just
~:~~~,~
been directed, was unknown upon the first establishment
formerly
of parliamentary government. During the"reign of Wiluuknown, 1' . III }
. t h.e mmiStry
. .
• mm. . c 1anges m
were a1ways- gradua1,
and were occasioned partly by the personal feelings of the
king, and partly l>y considerations of the relative strength
of parties in Parliament. From the Revolution until the
reign•of George I., there is no inst~ce of the simultaneous dismissal of a whole ministry, a~d their :~;eplacement
•
by another.b The first example of this kind occurs in the
time of George I., who immediately upon his accession
to the throne effected a total change in all the principal
offices of state. But this alteration took place on account
of personal ol~jcctions entertained by the king to the
ministers of Queen Anne, not because of prevailing opinions in Parliament.
Sir R.
Tho first instance on record of the resignation of a
Walpole.
Prime Minister in deference to an adverse vot.e of the
House of Commons, was that of Sir Robert Wa1pole.c
The career of this statesman is remarkable, as he affords
in his own person the first example of elevation to the
rank of first minister of the crown, and of subsequent
deprivation of office, without reference to the personal
wishes of the sovereign, but through the influence of the
dominant party in the House of Commons.
In the year 1721, George I. being the reigning monarch, and Lord Sunderland his :first minister, the Whig
leaders, who had a large majority in the House of
Commons, exerted their influence for the promotion of
Walpole, who held a subordinate office in the ministry,

•
•

b Cox,

Inst. 247, 251.

e

Ibid. 249,
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to be First Lord of the Treasury, in place of Sunderland,
who was obliged to resign, owjng to the popular odium
against him, on account of his tupposed implication in
the notorious South Sea Bubble. Sunderland was the
king's favoatite minister, and he himself was no party to
the proposed arrangement, even if it was not directly
contrary to his wishes. Nevertheless, although through
the efforts of··walpole he had been acquitted from the
charge of being directly concerned in this stupendous""
fraud, yet public opinion compelled him to resign his
post of First Lord <1f the Treasury. Walpole's ascen- Becomes
clancy in the House of Commons pointed him out as the ~~n;.:ter.
most capable man t~ succeed to this office, and thus he
became Prillle Minister.d His career in this capacity was,
...
as we have seen,e extremely successful. He soon contrived to ingratiate himself with George I. and to enjoy
the confidence of that monarch, and of his successor, for
nearly twenty y_ears. During the same period he managed
to retain his ascendancy in the House of Commons .
.At length the tide of popularity turned against him, and
in 17 41 it became evident that his downfall was at hand.
On February 13, 17 41, addresses for the removal of
Sir Robert Walpole from the king's presence and counsels
for ever, were proposed in both Houses of Parliament.
The mover of the address in the House of Commons
attributed to Walpole entire responsibility for the misgovernment of the country, because he had 'grasped in
his own hands every branch of government; had attained
the sole direction of affairs, monopolit,;ed all the favours
of the crown ; compassed the disposal of all places, pensions, titles and rewards,'-truly a scarcely exaggerated
description of the almost despotic power of a constitutional Premier. The line of defence adopted by Walpole
was singular ; and quite inconsistent with the modern
d Coxe, Memoirs 'of Walpole, vol.
i. chs. 21, 22.
.
• Ante, p. 107. See further particu-

lars in regard to vValpd!.e's character
and methods of administration, post,
pp. 120-125

"
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doctrine of the right of Parliament to control the fate of
the king's ministers. He :vindicated his conduct in office,
accepting the full mert"sure of his responsibility which
had been imputed to him, but declared that ' an address
to his majesty to remove one of his servant~,· without so
much as alleging any particular crime against him, was
one of the greatest encroachments that was ever made
upon the prerogative of the crown ; ' and h~ called 'upon
• all who respected the constitution, and the rights of the
crown, to resist the motion.' His speech produced a
strong efiect, and the motion was -negatived by a large
majority. A similar result attended the motion in the
House of Lords.r Soon after this,.Parliament was dissolved, it having reached the natural ierm of its existence .
•
When the new Parliament met, it was speedily apparent
that Walpole's popularity was gone. After a defeat on
the Chippenham election petition, on January 28, 17 42,
he took the advice of his friends, and, with great reluctance, resigned his oflice.s Thus the end of his political
eareer, as well ns its beginning, must be wholly ascribed
to the great and increasing influence of the House of
Commons.
Walpolo
Walpole's resignation, however, was not accompanied
resigns,
by
that of the whole of his colleagues ; the solidarity of
hut not his
colleagues. the ministry, and its dependence upon the continuance
in office of its recognised head, not having been as yet
established. On the contrary, the king (George II.) sent
a message to Pulteney, who had been commissioned to
form a new ministry, expressing a hope that he would
' not distress the government by making too many changes
in the midst of a session.' To this Pulteney replied, that
he did not insist on a total change, provided the principal
officers in the Cabinet, and ' the main forts of the
government,' were delivered into the hands of his party.
These terms were accordingly agreed upon.11

•

Mahon, Hist. of England, iii. 101112.
•
t

g
b

Ibid. 154.
Ibid. 165.
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The advent of Lord Rockingham's ministry to power,
in 17 82, is noticeable as being the first instance of the
simultaneous change of the wnole administration, in
deference altogether to the opinions of the House of
Commons. • "rhe ministry of Lord North, after an exist- Lord
ence of twelve years, began to be regarded with disfavour North's
minist,ry
in that House. A direct vote of want of confidence had
indeed been negatived, but only by a majority of nine.
A similar motion was about to be offered, when it "Was •
evident that the defeat of the ministry could not be
averted. The king himself was strongly averse to change,
but Lord North managed to convince him that it was
unavoidable. Aeconiingly, on March 20, 1782, the very
day when the new m·otion, to declare that the House had
•
lost confidence in his majesty's advisers, was to be brought
forward, Lord North was commissioned to inform the
House that his administration was at an end. 1 Seven days
afterwards the king wrote to Lord North, 'At length the
fatal day is come, which the misfortunes of the times,
and the sudden change of. sentiments in the House of
Commons, have driven me to, of changing my ministers,
and a more general removal of other persons, than I
believe .was ever known before.' Excepting that Lord retires alThurlow still remained as ' the king's chancellor,' i the together.
change of administration was total, a thing heretofore
unprecedented. k
Mahon, Hist. of Eng. vii. 205-208. office by an individual minister during
Thurlow was first appointed Lord successive changes of government, is
Chancellor in June, 1778, in Lord found in the case of the late Lord
North's administnition.
He con- Palmerston, who was first appointed
tinued to hold the office during the Secretary at War in 1809, and consubsequent administrations of Lord tinned to fill that office, without inRockingham and Lord Shelburne. termission, until 1828.
He was
During the Coalition :Ministry, from afterwards appoint.ed Foreign SecreApril to December, 1783, the Gr~Cat tary, in November 1830, which office
Seal was in commission. But on :Mr. he held until 1841, with the excepPitt's appointment to office, in De- tion of the brief interval of the Peel
cember, 1783, Lord Thurlow resumed ministry, in 1834-5. In his subseth~ Great Seal, and retained it until quent career, he invaria~y followed
his dismis&al, in January, 1793. (Ed. the fortunes of his party.
Rev. vol. ciii. p. 333.) Another
k Knight's Hist. of Eng. vol. 'vi. p.
striking example of the retention of 435. Cox, Inst. Eng. Govt.. 251.
VOL. IL
I
i

~

114

'l'HE CABINET COUNCIL.

Thence:fi)rward, the existence of a ministry has always
depended upon its ability to retain the goodwill or confidence of Parliament, •and when a change of ministry
has occurred, it has invariably been simultaneous and
complete. If any individual ministers have•remained in
office, upon the formal retirement of a Cabinet, they have
been obliged to make a fresh agreement with the incoming
Premier, oro they could form part of the n~w administra• tior:.. Tho precise circumstanceR under which resignations
of office become constitutionally necessary, will be hereafter considorecf.
•
( 3 ). The origin and development of the office of Prime
Minister.
•
,lntcrnnl
Our remarks on this head will be suitably. prefaced by
condition
a brief description of the interior condition of the
of tho
Cabinet
Cabinet Council at the precise stage in its history at
before the
whieh we have now arrived.
roign of
Goo. III.
At the period of the accession of the House of Hanover,
parliamentary government may be considered as fully
established} It had been accepted, both by the crown
nml by the people, as the polity best adapted for insuring
harmonious action between the executive and legislative
authorities ; and as affording the fi·eest scope for freedom
of opinion combined with an intelligent regard for tho
maintenance of monarchical principles. Nevertheless, the
new system was still in its infancy, and it exhibited all
the marks of immaturity. The Cabinet itself was frequently the scene of internal dissensions, which naturally
tended to weaken its influence very materially ; and
until this grave defect could be overcome, it was impossible that its legitimate authority could be properly
exercised or appreciated. Incidental notices, scattered
through contemporaneous writings, sufficiently betoken
how far the Cabinet Council was at this time from being
recognised fl.R a distinct institution, with definite rules of
practice and acknowledged responsibilities .

Since then
minititricti
hav<J gone
out together.

•

1

Hallam, Const. flist. iii. 390.
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From the first introduction of an interior, or 'Cabinet'
Council, in the reign of Charles II., until the time of
Queen Anne, all deliberations th~rein upon affairs of state Deli.berawere conducted in the presence of the sovereign.m No ~~~c': Jredouht, duri~g the frequent absences from the kingdom of th~ soYe·
William III., the ministers of the crown were permitted to rmgn.
meet and confer together on political questions, in an informal way. • But the right of the king to be present at
all such consultations was never disputed. It was Queen'"'
Anne's regular practice to preside at wee~ly Cabinet Councils, at which all publie business, foreign and domestic, was
debated and determined upon.n It was only upon the
accession of George.I., who was incapable of speaking
our language, that it became customary for ministers to
hold Cabinet meetings by themselves, and to communicate the result of their discussions to the king by means
of a leading member of the Cabinet, or some particular
minister, whose department might be affected by the
matter in hand. By the end of George II.'s reign, it
had become ' unusual' for the sovereign to be present at
consultations of the Cabinet. But we find an instance of
the practice soon after the accession of George III.P Since
that period, however, the absence of the sovereign from
Cabinet Councils may be considered as having been permanently engrafted into our constitution.q
Meanwhile, ministers had gradually acquired the habit Private
of meeting together, at stated intervals, usually at the conferences behouse of the principal minister, to hold private confe- tween ministem.
rences upon state affairs. Thus, in Queen Anne's reign
Dean Swift mentions that Mr. Harley, then the head of
the administration, used to invite four or :five of the
leading ministers to dine with him every Saturday, and
'after dinner, they used to discourse and settle matters
0

See ante, pp. 136, 137.
Harris, Life of Hardwicke, vol. iii.
Campbell, Chancellors, vol. iv. p.231.
p. 287.
q Campbell. Chanc~Iors, vol. iii.
o Hallam, vol. iii. p. 388.
p. 191, n. Hearn, Govt. of Eng.
P Waldegrave's
Memoirs, p. 66. p. 190.
I 2
m
n
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of great importance.' These meetings were not, however,
always strictly confined to members of the administration,
for the dean himself was· frequently invited to join them;q
In the reign of George II. it would appear from Lord
Hervey that the Cabinet meetings were held'hregularly,
and at no fixed times. Walpole, when first minister(1721.:...
17 42 ), met the whole Cabinet as seldom as possible, but
often invited two or three of his colleagues ·to dinner, to
•talk t>ver matters of business, and assist him in shaping
his intended policy, the which for the most part he kept
in his own hands.r And afterwards~ during the Grenville
administration (1763-65 ), weekly 'Cabinet dinners' were
again resortccl to, as affording a comenient opportunity
for mutual concert amongst ministe;s. 'rhese convivial
assemblies were ordinarily attended only by the Lord
Chaneellor, the President of the Council, the First Lord
of the 'l'rcasury, and the two Secretaries of State. But
when important matters were to be discussed, requiring
the advice of other ministers, having special acquaintance
with the particular subject, or ability to give counsel
thereupon, such were invited to be present.•
As regards the individuals who, at this time, were
usually included in the Cabinet, and their relative weight
and importance therein, we have no very precise information, although incidental notices in contemporary writers
furnish some curious particulars. Thus, William III. is
said to have appointed the Marquis of Normanby, as a
mark of favour and distinction, to a seat in the 'Cabinet
Council,' and yet to have 'never consulted' him; and Sir
John Trenchard, who was Secretary of State from 1692
to 1695, 'though he bore the title and drew the salary,'
'was not trusted with any of the graver secrets of state,'
and was ' little more than a superintendent of police.' t
Marlborough was a member of the first Cabinet of
q Campbell,•Chancellors, vol.
iv.
• Massey, Reign of Geo. III. vol. i.
p. 450, n.
pp. 277,328.
"Ibid. Pll· 607,608. Lord Hervey's
• Macaulay, vol. iv. ~P· 373, 506.
Haydn, Book of Dignit1es, p. 172.
Memoirs, b} Croker, vol. ii. p: 55l.
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George I.. holding at the same time the office of Commander-in-Chief, and yet he was.' scarcely ever invited to
the Cabinet, of which he nominally formed a part, and
was confined to the most ordinary routine of his official
functions,' f>eing unable to 'obtain even a lieutenancy for
a friend.'u In the reign of George II. we learn that the
great officers .of the household,-e g., the Lord Steward,
the Lord Chamberlain, the Master of the Horse, and the ...
Groom of the Stole, together with the Archbisho}> of
Canterbury, and the Lord Lieutenant of Ireland,-were
always included in ;hat was called the Cabinet,-but Interior
that there was an 'interior Council,' consisting of Walpole, Council.
who was virtually :f"rime Minister, the Chancellor, and
the two S~retaries of State, who in the first instance
consulted together on the more confidential points. v It
does not appear that the Chancellor of the Exchequer,
an officer who is now of the first importance in every
administration, was usuallya member of the Cabinet at
this time. When Mr. Dowdeswell accepted this office,
in 1765, we .find a doubt expressed in contemporary
correspondence, whether he would have a seat in the
Cabinet Council.w
During the Grenville administration, in 17 64, we learn
that it was considered ' the part of the Secretary of State
to open the subject on which the [Cabinet] Council
met ; to deliver his own opinion, and then ask that of
other lords."'' And at this time a Secretary of State
Mahon, Hist. of Eng. i. 153.
Lord Hervey'sMemoirsof George
II. edited by Croker, ii. 551, n. The
testimony of Lord Hervey on this
point may be relied upon, as he himself held the office of Privy Seal,
with a seat in the Cabinet. He
favours us with some amusing
minutes of discussion in the Cabinet
in 1740, which besides graver matters, chronicle the jokes and witticisms of the noble Councillors.
(Ibid. pp. 553-571.)
The facts
u

v

stated in the text are further corroborated by the papers of Lord Chancellor Hardwicke, who occupied a
very conspicuous position as a minister in this reign. These papers
prove, moreover, that the then Archbishop of Canterbury took a very
active part in politics, as a member of
the Cabinet. Harris, Life of Hardwicke, i. 383; ii. ll1, 415 ; iii. 453.
w Memoir of Dowdes~ll, in Cavendish Debates, i. 576.
x Grenville Papers, vol. ~· p. 515.
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was the official medium for communicating minutes of
tho Cabinet to the king.:Y
Gradations
So lately as in 1782, under the Shelburne administra~na~i~ot. tion, there appear to have been different ~radations of
power within the Cabinet. They were thus quaintly
described by the Earl of Shelburne himself, in conversation with tho famous Jeremy Bentham. Fir&t, the Cabinet
• simply, ineluding those who were admitted to that
hon(mrable Board, but without possessing substantial
authority. Next, the Cabinet withJhe circulation, that is,
with the privilege of a key to the Cabinet boxes, wherein
tho foreign despatches and other papers are sent rouml
for the perusal of ministers ; an highest of all, tho
Cabinet with the circulation and the Post O.ffice, in other
words, tho power of ordering the letters of individuals to
be opened at the Post Oilice, a right which technically
belongs only to it Secretary of State, and would naturally
be limited to the personages of the greatest weight and
intluenec in the administmtion."
Prom all these particulars it is evident that the Cabinet
was, during this period, in a transition state, and was very
far from exhibiting the homogeneity it now presents. In
fact, for the first century after the Hevolution, very little
of the order and subordination which has been since
established throughout the administration, from the
highest to the lowest offices, was in existence. GovernGovernment hy
ment was principally carried on by means of the separate
departments.
departments of state, each independent of the other,
and subject only to the general superintendence of the
crown. a No provision was made for regular concert
between the ministers ; nor was it even necessary that
the head of a department should inform his colleagues,
either individually or collectively, of the measures he

cr.

-

YGrenvill"' T'11rers; vol. iii. p. 16, n.
• Bentham's "\Vmk81 vul. ix. p. 218,
Previous to"l72l, the main authority n. And see ante, vol. i. p. 272.
had often been vested in a Secreta1'Y
a Macaulay, IIist. of Eng. vol. iii.
of State.'. Mahon, Hist. of Eng. vol. p. 14.
iii. p. 237.
1
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proposed to take. The consequence was that differences
of opinion between members of the administration, which
should have been accommodated in the closet, were often
disclosed for the first time in the presence of Parliament.
Periodical Oifbinet Councils, for the purpose of deliberating
upon affairs of state, were unknown.
The defective condition of the Cabinet, during this Lack of a
period, is chiefly attributable to the fact that, as a general h~~d~me
rule, it did not recognise the supremacy of any common ""'
chief. No doubt it has always happe12ed that men of
strong character, ant! gifted with the capacity for rule,
have taken the leud amongst their fellows. Thus, as we
shall have occasion ~resently to notice, Sir Robert W alpole, who was chiel minister under the first two Georges,
was able during the greater part of his long administration, to keep his colleagues completely in check. His
extraordinary ability, and unrivalled parliamentary influence, naturally gave him a controlling power in the
Cabinet. Blit his was an exceptional case. It was
not until the accession to office of the younger Pitt, in
1783, that the paramount authority of a Prime Minister
over his associates in the government was unreservedly
confessed.
Great as have been the changes, since the Revolution, Early
in the authority of the Cabinet Council as a body, the ~~t~c~rime
altered position of the first minister has been peculiarly Minister.
remarkable. From a very early period of English history
we find mention made of a functionary of this description.
But there is an obvious distinction between the Prime
Minister of a monarch under prerogative government, and
the Premier of a modern Cabinet. The one was simply
known as the king's favourite, whose rise and fall depended
solely upon his retaining the goodwill of his royal master,
while the other is the acknowledged head of a responsible
administration, whose tenure of office main!J depends
upon his ability to obtain parliamentary support. Bearing in mind this distinction, we have a clue to the yariation
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which has taken place in public opinion with regard to
this office.
We are told by Olare\ldon that nothing was so hateful
to Englishmen, in his day, as a Prime Minister. They
would rather, he said, be subject to a usurp~, like Oliver
Cromwell, who was first magistrate in fact as well as in
name, than to a legitimate king who referred them to a
Grand Vizier.b During the reign of William. III. there
• was. usually a ' chief adviser of the crown,' on matters
relating to the internal administration, and to the management of the two.Houses of Parliam~nt; but this funetionary was not necessarily the first minister virtute o.fficii.
The king himself was the aetual head-of his own ministrieH,
and the sole bond. of union areongst• the members earnposing the same.c So recently as 17 41, we find Sir Robert
Walpole resenting tho title of prime minister as an imputation.d And yet it was in his person, though not until
he had been for a considerable time First Lord of the
Treasury, that this office :first began to assume importance. 6
Sir R.
Walpole was :First Lord of the Treasury from 1715 to
Walpole
1717, and afterwards from 1721 to 17 42. It was under his
n.s ·.First
Minister.
administration that the government of this eountry began
to be conducted with direct reference to the prevailing
opinions in Parliament. He was the first Prime Minister
who sat in the House of Commons, and by his extraordinary sagacity as a parliamentary leader, he contrived to
conciliate the favour of that powerful assembly for his
measures, without derogating from its great and increasing
influence in public affairs. He was also the first to introduce a proper subordination amongst the servants of the
crown in Parliament in support of the policy of the government, and, in several minor points, the features of our
modern political system began to show themselves during
his career/

-

b See Mac!lJ.llay, Hist. of England,
vol. iii. p. 13.
• See Ibid, pp. 13, 538, vol. iv. p.
443. Ante,.vol. i. p. 44; vol. ii. p. 87.

Parl. Hist. vol. xi. p. 1287, n ..
• Macaulay's Biographies, p. ~31.
f See Hearn,
Govt. of Eng. p.
206.
d
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Walpole's love of power was such as to occasion the
remark that he would tolerate ' none but mutes in his
Cabinet.'g But he wielded his power with such tact, temper, and administrative capacity, that when his supremacy
was fairly ~'ablished, he did more to produce a good understanding between the crown and Parliament, and to
render the executive government efficient, than any man
in England, since William IIP Secure in the possession
of the king's favour, his prudence, steadiness, and •vigi-""'
lance, join~d to a remarkable moderatio~1 in his character
and politics, preserve<! the crown to the house of Hanover,
and with it their laws and liberties to his countrymen. 1
Lord Campbell a_~scribes Walpole as having been pro- As a party
bably the most dexterous party leader we have ever had- leader. .,.
egually skilled to win royal favour, to govern the House
of Commons, and to influence or be influenced by public
opmwn. He likewise well understood the material interests of the country, and, so far as was consistent with
his own retention of power, he was desirous of promoting
them;i He was just the man for the times, which called
for a statesman ofpeculiar discretion and common sense
to conduct the nation safely over the critical period of the
establishment of a new dynasty, and the consolidation of
a new political system. In proof of this we may be excused for quoting Carlyle's quaint remarks upon Walpole,
though they are neither flattering nor altogether just.
Incidentally referring to him, in his Life of Frederick of
Prussia; he says : ' For above ten years, for almost twenty
years, virtually and through others, he has what they call
" governed" England ; that is to say, has adjusted the conflicting parliamentary chaos into counterpoise, by what
methods he had ; and allowed England, with Walpole
g Mahon, Hist. of Eng. vol. iii.
Blackwood's Magazine for April,
p. 235. And see Ibid. vol. i. p. 391. 1868.
1 Burke's appeal fr~ the new to
h See Governor Pownall's essay,
quoted in Coxe's ·walpole, vol. iii. p. the old WhigA, p. 63.
j Campbell's Chancellors, vol. v.
617. And a clever sketch of the
character and care•or of Walpole, in p. 95, n.
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atop, to jumble whither it would and could. Of crooked
things made straight by Walpole, of heroic performances
or intention, legislative • or administrative, by Walpole,
nobody ever heard; never of the least hand-breadth
gained from the Night-Realm in England, o:ti Walpole's
part : enough if he could manage to keep the Parish Constable walking, and himself afloat atop.' . . . ' This task
Walpole did-in a sturdy, deep-bellied, long-headed, John
•Bull. fashion, not unworthy of recognition.' ' He bad
one rule, that st~od in place of many : To keep out of
every business which it was possible!or human wisdom to
stave aside. ''What good will you get of going into
that? Purlimnentary criticism, arglf!nent, and botheration! Leave well alone. And even leave ill•alone: are
you the tradesman to tinker leaky vessels in England?
You will not want for work. Mind your pudding, and
say little ! " At home and abroad, that was the safe secret.'
'In this manner, Walpole, by solid John Bull faculty (aml
methods of his own), had. balanced the parliamentary
s1vaggings and clashings, for a great while; and England
had jumblecl w·hither it could, always in a stupid, but also
in a peaceable manner.'k
Wnlpole'~
Walpole's ' methods ' of carrying on the king's governmethmls
we learn from the private journal of a colleague in
ment,
of governrneut:.
oflice. It seems that Sir Robert as seldom as possible
called meetings of the whole Cabinet; hut his favourite
mode of preparing business was to invite two or three
more immediately connected with the department to which
the su~ject belonged, or whose opinion he particularly
valued, to dine with him ; and after the most unrestrained
conversation with them, he settled what was fit to he
done. Thus, he would invite the two Tory law lords,
Harcourt and Trevor, to meet the Chancellot,thathemi.ght
consider with them respecting reformsof the Dourt of

-

•

k Carlyle's Fl'ederick the
Great, hazardous or difficult question was
.vol. iii. pp. 373, 374. This reminds propounded by his colleagues, used
us of Lord ~felbourne who when any to say 1 Can't you let it alone?'
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Chancery. It would appear that during the whole course
of his administration, he rarely. consulted with his colleagues in regard to the general policy of the government,
but usually confined his conferences with them to the
discussion ot measures concerning their own particular
departments. 1
Much has •been said in regard
to the corruption dis- His alleged
u
played by Sir Robert Walpole in his dealings with Par- li~~~lpliament. But the charges against him on this score were
greatly exaggerated ; m and although bribery practices are
undoubtedly a crying• evil, they were not peculiar to his
age. The Parliaments that preceded the Revolution
were notoriously o~en to the influence of bribery, and
more or let!s, in one form or another, it would seem that
this vice is well-nigh inseparable from popular institutions.n
.A keener sense of personal honour, and a higher tone of
public morality has, in our own day, freed our legislative
halls from this degrading offence, but the reproach still
rests upon the constituencies, and it is one that must be
equally shared by the electors and the elected until corruption shalL be happily purged out from every part of
our political system.
.At last, after a protracted period of almost absolute His downsway, Walpole's supremacy in Parliament came to an end. fall.
On February 13, 17 41, a motion was made in the House
of Lords for an address to the king, praying him 'to dismiss Sir Robert Walpole from his presence and councils
for ever.' In this debate it was vaguely asserted that
Walpole had made himself for the past fifteen or sixteen
years 'sole minister.' But this accusation was combated
by the Lord Chancellor (Hardwicke ), on the ground
that it was an impeachment of the king's impartiality to
0

1 Campbell, Chancellors, vol. iv.
pp. 607, 608.
m Mahon, Hist. of Eng. vol. i. p.
402.
n For an account of the rise and
progress of parliamentary corruption
m England, see Macaulay, Hist. of

Eng. vol. iii. p. 541, et seq. May,
Const. Hist. vol. i. ch. vi.
o See Brougham, Brit. Canst. pp.
61, 62, and Mr. Distaeli's observations on the causes and consequences
of bribery. Hans. Deb. vol. clxxxvii.
p. 1324.
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suppose that he could permit any man, or minister, solely
to engross his ear. And he added, 'it is very well known
that this minister's recoinmendation does not always succeed, nor does his opinion always prevail in Council ; for
a candidate has often been preferred in opp&;!tion to the
candidate recommended by him, and many things have
been resolved on in Council contrary to ~is sentiments
and advicc.'P The motion was negatived by a large rna• jori~. A protest was afterwards entered on the journals,
signed by thirty-.one peers, who declared their conviction
'that a sole, or even a first minister,~s an officer unknown
to the law of Britain, inconsistent with the constitution of
this country, and destructive of liberey in any government
whatsoever;' and that 'it plainly appearing to us that Sir
Robert Walpole has for many years acted as such, by
tuking upon himself the chief, if not the sole direction of
atrairs, in the ditrerent branches of the administration, we
could not but esteem it to be our indispensable duty, to
ofler our most humble advice to his majesty for the removal of a minister so dangerous to the king and the kingdoms.' The protest proceeded to allege various instances
wherein Sir Robert Walpole had ' grossly abused the exorbitant power which he illegally possessed himself of.''~
Simultaneously with the motion in the Lords for the
removal of Sir Robert Walpole, a similar motion was
made in the House of Commons, where after a long debate
it was negatived by a vote of 290 to 106.r Nevertheless~
the debates were instrumental in weakening the power of
the great minister out of doors. A dissolution ofParliament ensued; the elections went against Walpole, and
after defeats in the new House of Commons on certain
election questions, which were then considered as legitimate opportunities for a trial of party strength1 th~y~t~£~1Jl
statesman resigned allhis offices, and retired to the House

•
Parl. Hist. vol. xi. pp. 1083,
ll26.
P

q
r

Ibid. p. 1215.
Ibid. p. 1303.
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of Lords, with the title of Earl of Orford." .An attempt
\Vas afterwards made to procure Walpole's impeachment,
but it signally failed.t Since then there has been no
instance of an endeavour to proceed by impeachment
against a mi"rrister of the crown for political offences not
affecting his personal character.

!~~-~e.!~!.~<;,~.~lJ±~:o. !~!~E~LJ:~ars Inca~a~le

~~~]§effwas~~t~L~h~L~~.e!~!~~a p:em.e s.
more than a pp,minal control over his collea~;··-·~g'he
government was in the hands of the Whigs, and the Whig
party of that day 'di~played little ability for office, and
much for division and intrigue.'u Wilmington, Pelham,
and Newcastle were ~uccessively First Lords of the Treasury, but th@y were ~ll statesmen of an inferior order, and
the Cabinets over which they presided were weakened by
intestine divisions, and struggles for the mastery.v
In 17 44, however, under the Pelham administration, Ministerial
there occurred the first noticeable instance of a leading dissensions
and important member of the Cabinet being obliged to
resign, because of political differences between himself
and a majority of his colleagues. Lord Granville (prev.iously known as Lord Carteret), one of the Secretaries
of State, and a favourite at court, jealous of the supremacy of Pelham, endeavoured to lead a party in theCabinet against him. But after being repeatedly repulsed,
he declared that he could no longer submit to be out-voted
and overruled on every point. Then, addressing the
Pelhams, he said, ' If you will take the government you
may ; if you cannot or will not, there must be some direction, and I will do it.' At length matters came to a crisis,
when the king, who was inclined to side with Lord Granville, appealed to I.ord Orford for advice and assistance.
He advised the king to take part with the majority of
his Cabinet. Whereupon his majesty intimated to the
• Mahon, Hist. of Eng. vol. iii. pp. p. xxxvii.
•
101-155.
v Mahon, Hist. of Eng. vol. iii. pp.
' Ibid. pp. 180-187.
201, 503; vol. iv. pp. 41, 54-57.
u Donne, Conesp. Geo; III. vol. i.
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Chancellor his resolution that Lord Granville should resign.w These events speedily led to a reconstruction of the
ministry, still under tho•presidency of Pelham, which was
afterwards known as the 'Broad-bottom' administration,
because it comprised a grand coalition of all ~nties.x This
eireumstance is in itself indicative of the absence of any
fixed principles of public policy arnongst the statesmen of
Conti t ionH. this period; for coalitions nre contrar to the ver foun• dati4_m )rinc1 ) e o · )ai' mmcn ar )'overnmen w 11c ·1 is
a government 'Y means of that party which is for the
time being pre<lominate.Y Ooaliti~s are only justifiable
under peculiar and exceptional circumstances, as for the
purpose of carrying out some mealilure or undertaking
of national concern, upon which men of all. parties are
•
agreed."
l'itt's adBut in 1766, Pitt nfterwarcls Earl of Chatham became
rnln1~lra·

tion.

" Bedford Correspondence, vol. i.
pp. xxv-xxxv.
x This was the favourite phrase of
the day. Writing to Sir H. Mann,
:Feb. 18, 1742, H. Walpole says:
' One now hears of nothing but the
broad bottom; it is the reigning cant
word, and means the talring all
l)arties and people indifferently into
the ministry.' Mahon, Hist. of Eng.
vol. iii. p. 168, n.
Y See ante, vol. i. p. 8.
• The only examples afforded in
Inter times of Coalition Ministries,
are those of Fox and North, hi
1783, of' All the Tulenls,' in 1806, of
Canning, and afterwards of Goderich, in 18271 of Wellington, in
18281 and last of all af Lord Aber-

•

deen's administration in 1852. For
an account of these administrations,
and of the events which led to their
formation, see ante, vol. i. pp. 76-148.
In 18341 Lord Stanley refused to
coalesce with his political opponent,
Sir R. Peel, on the ground that, 'the
reputation of those who take part in
public affairs is a rn8tter of national
Importance: and confidence in public
men has been more shaken by coalitions than by all the other acts of
personal misco11d~1ct taken together.'
(Peel's Memoirs, vol. ii. p. 40.) For
arguments in defence of the Ooulition
Ministry in 1827, see Edinburgh Heview, vol. xlvi. pp. 248, 426, and in
relation to that of 1852, Ibid. vol.
xcvii. p. 264•
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hands, w4ile he continued to exercise the patronage ap~i~-g-to his rank as first minister of the Crown."
The events which ushered in this administration---perhaps
the greatest and most glorious that England had yet
known-are• very curious, and reveal an extraordinary
amount ofintrigue.and duplicity on all sides. George II.
was not partial to Pitt,b Newcastle was exceedingly jealous
and afraid or him, Fox had been his formidable antagonist; and yet all of them were reluctantly compelled to •
agree to his assuming the reins of government, upon his
own terms.c Ere lo!1g, Pitt succeeded• in winning the
favour of the km , b ~hiS vwour and atr1ot1sm, ari0:1It
mamtamma a rema.: a e ascen anc over
ouse=of
ommons. •
e e ect o 1s energy and v1gi ance as an
;hninistrator =;as soon apparent in every department
under his direction; for 'he was possessed of the happy
talent of transfusing his own zeal into the souls of all
those who were to have a share in carrying his projects
into execution.'e
Mr. Pitt's. administration lasted for upwards of five
yea~s,nandwas most o .ular and successful at home a1id
a foJL,~~=-ut a ter a tune his colleagues, and especmlly
the Duke of Newcastle, began to feel his yoke sit uneasily
upon them, and to wince at the haughty and despotic
conduct which he exhibited towards themselves as well as
to his own subordinates in office.£ In 1760, George III.

e·-

• Jesse,· Life of George III. vol. i.
p. 123.
h It was pithily remarked by Dr.
Johnson, that Walpole was a minister
given by the king to the pP-ople, but
Pitt was a minister given by the people
to the king (Mahon, Hist. of Eng. vol.
v. p. 245). George II. was the monarch referred to in both instances.
As we have already seen, Walpole was
originally appointed first minister by
George I. through parliamentary influence (ante, p. Jl1). Upon the
accession of George II. he was continued in office, contrary to general
expectation, and to his own great

surprise, through the interposition of
Queen Caroline, who perceived that
he was more fitted for the post than
any of his competitors. Coxe's Mem.
of Walpole, vol. i. ch. 32.
c Ibid. vol. iv. pp. 146--162.
d Ibid. p. 279.
e Pari. lEst. vol. xix. p. 1227. And
see Mahon, I-Iist of Eng. vol. v. p.
249.
f Donne, Corresp. Geo. III. vol. i.
p. xlviii. Mahon, Hist. of Eng. vol.
iv. pp. 350, 359; vol• v. pp. 25B,
271. .Jesse, Life of George III. vol.
i. pp. 77, 81.
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ascended the throne, and among the changes consequent
upon his accession: Was the introduction ofi~ord Bute,the
personal friend and adviser of the king, into the Cabinet.
Bute was no admirer of Pitt, and determined to oust him
from office. By his personal influence and •tntrigue, he
was soon enabled to accomplish his purpose. Pitt came
down to the Council with a project for an immediate
declaration of war against Spain. But only• one member
• of the Cabinet went with him ; the rest protested against
what seemed to. them a rash and unwarrantable step.
Pitt was left in a minority ; whereu~on, declaring that he
had been called to the ministry by the voice of the people,
to whom be considered himself as -accountable for his
conduct, a~d that he would not re~nain in •a situation
•
Pitt'H rewhich made him responsible for measures he was no
signation.
longer allowed to guide, he announced his intention of
retiring from offiee. The President of the Council, the
veteran Earl Granville, cxpresHed his regret at Pitt's'
<letermination ; but added, ' I earinot say I am sorry for
it, since he would otherwise have certainly compelled us
to leave him. But if he be resolved to assume the right
of advising his majesty, and directing the operations of
the war, to what purpose are we called to this Council?
When he talks of being responsible to the people, he
talks the language of the House of Commons, and forgets
that at this board he is only responsible to the king.
However, though he may possibly have convinced himself
of his infallibility, still it remains that we should be equally
convinced before we can resign our understandings to his
direction, or join with him in the measures he proposes.'
Afttr delivering his reasons in writing for adhering to
the proposed ·course, Mr. Pitt; on October 6, 1761, resigned his seals of office into the hands of the king.g
George III. was sorry to part with him ; but said that
upon the I~oint in question he agreed so much with the
majority of his Council, that if in this instance they had
• Mahon, Hist. of Eng. vol. iv. p. 361.

Donne, vol. i. pp. xlvi.-liii.
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sided with Mr. Pitt, it would have been difficult for his
Majesty to bring himself to yield to their opinion.h
Upon the retirement of his p;werful rival, Newcastle Newcastle
hoped that he might become in fact what he had been for ministry.
five years irf•name only-head of the Government. But
he was doomed to be disappointed. His associates in
office treated him with contempt, his subordinates with
disrespect; hi~ recommendations were disregarded by the
king, and at last the crowning indignity was offered to him by the creation of seven new peers, without any
previous consultation •with him as First Minister of the
Crown! Strange to say, he not only put up with this
affront, but plaintiv~y requested that his cousin, Thomas
Pelham, mi~ht be added to the number. Bute, who had
•
held the office of Secretary of State, in conjunction with
Mr. Pitt, took advantage of Newcastle's unpopularity, and
of his own ascendency at court, to assume the upper hand
in the cabinet. His friends and adherents were the
stronger party; and so, at length, on May 26, 176·2, the
timorous and despised old Duke of Newcastle thought it
best to withdraw from office. i
On the resignation· of Newcastle, Lord Bute immediately Bute
got himself appointed First Lord of the Treasury. But ministry.
his ministry was of very brief· duration. He was unpopular in the country, and unable to con,trol his own
cabinet. Upon the plea that his health was suffering from
the cares of State he retired to avoid an overthrow.i
" Notwithstanding his withdrawal from public life, Bute is
charged by contemporary writers with having, at least for
several years, continued to exercise an unconstitutional
influence over the king. But this accusation, so long
confidently maintained, is now declared to have been unwarrantable. k
h Bedford Correspondence, vol. iii.
j Ibid. p. 387. Donne, vol. i. p.lviii.
p. 48.
k Edinb. Rev. vol. cu:vi. pp. 14; Donne, vol. i. p. liv. Jesse, Geo. 17. Donne, p. lix. See ante, vol. i.
III. vol. i. pp. 120-122. Mahon, Hist. p. 50.
of Eng. vol. iv. pp. 365, 386.
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George Grenville succeeded Bute as First Lord of the
Treasury in 1763. His administration was chiefly remarkable for its bad qu~lities. Lord Macaulay is' inclined
to think that it was on the whole the worst which has
governed England since the Revolution :' f:r\ that it was
signalised by ' outrages on the liberty of the people, and
outrages on the dignity of the crown.' Grenville endeavoured to coerce the king into yield!ng to him in
everything, and as both were self-reliant and obstinate
men, the result.was not productive of harmony. Neither
were the ministers agreed amongst themselves, but were
continually quarrelling, either about the distribution of
patronage, or upon some matter of a~ministrative business.
Taking advantage of the growing w~akness @f this administration, the king dismissed it July 10, 1765, and by the
aid of his uncle, the Duke of Cumberland, he succeeded
in f(mning a new ministry with the Marquis of Rockingham as Pit·st .Lord of the Treasury.'
During their tenure of offiec, the Roekingham administration treated George III. with becoming reverence and
respect, and conducted tho aJfa.irs of the nation, if not
with vigour, at any rate with uprightness and propriety.
But unhappily the king did not reciprocate their good
feeling, and Pitt stood· aloof from them, so that their
existence was weak and precarious. In the summer of
1766, they sustained a severe loss in the retirement of tho
Duke of Grafton, who was one of the Secretaries of State,
and the king determined upon getting rid of them. His
Mt~jesty then applied once more to Pitt, and gave him a
carte blanche to construct a new administration.m
In resuming the helm of the State, Pitt nominated the
Duke of Grafton as Pirst Lord of the Treasury, and took
for himself the office of Privy Seal, with a seat in the
House of Lords, as Earl of Chatham. Pitt's conduct as
head of this ministry was characterised by the same

•

1

.Jesse, George III. vol. i. pp. 204,
278, 285-807. Edinb. Rev. vol.

•

cxxvi. p. 18. Donne, pp.lxiv.-lxviii.
m Ibid. pp. lxix.-lxxvii.
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haughty spirit which he had formerly displayed in a
similar position. Then, his ascendancy had been considerably greater than most prime·ministers possess ; now,
it was not only great but paramount.n The Duke of
Grafton cofltentedly acquiesced in his supremacy, but
others took such offence at his imperious conduct that
they retired from the ministry in dudgeon. Meanwhile
the physical powers of Pitt began to give way, and he
was disabled fOr 1nonths fro111 attendance in the cabinet. ~
He proffered to resign, and only remaine<j. in office at the
earnest entreaty of tf1e king, who continued to regard
him as the mainstay of his government. But in October,
17 68, Lord Chatha~s growing infirmities compelled him
to abandon• his po'st, an event which was hastened by
some misunderstanding with his colleagues, which had
arisen out of his enforced retirement from active business.
Until the month of March, 17 6 7, he had been virtually
Prime Minister ; from that time he scarcely knew what
was going forward. Even at the last, both the king and
his own colleagues entreated him to continue in office ;
but he was resolute, and though he survived for ten years
longer, and resumed his attendance in the House of Lords,
he never again took a share in the king's councils.
Upon the retirement of Chatham, the Duke of Grafton Grafton
beca~ne for a time the actual h~ad of the administration. ministry.
Internal dissensio~s, however, soon brought his ministry
to an end, and in February, 1770, Lord North, who had
been Chancellor of the Exchequer since February, 1767,
was appointed First Lord of the Treasury.P
The North administration was one of remarkable dura- Lord
tion. Six prime ministers had preceded Lord North, N?~h's
within the first ten years of this reign, but his ministry mlmstry.
lasted longer than all of them combined. It continued in
existence for upwards of eleven years, being sustained by
0

n Mahon, HiRt. of Eng. vol. v. p.
Hist. of Eng. vol. ~. R•c 3~8. Haydn,
271. Jesse, Geo. III. vol. i. p. 389. Book of Dignities,.¥;; ~4, n.
o Donne, vol. i. p. lxxx.
Mahon,
P Donne, vol. i. pp.·l;)j!y.-Ixxxiii.
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the favour of the king and the suavity of its gentle and
good-humoured chief. The mostpotent cause of North's
success was undoubtedly his influence over the House of
Commons. He was thoroughly conversant ·with the
practice of Parliament, and an adept in th~· art of controlling a popular assembly. Ready-witted, dexterous,
and agreeable as a speaker, he could fllways maintain his
ground, even aga1ntit the phalanx of wit and eloquence
that was generally arrayed against him; and yet his public
policy was we!Lk and vacillating. His (recently publishell) eorrespondence with Georg'b III. affords abundant.
proof of the persistent interference of his Majesty with
the details of governm<:'nt, both grettt and small,in every
lmmch of the public service ; and of-Lor(lNc~n·th'sFeflc~ly
submission to the king's will.q 'l'he North administration
came to an end in 1782. The events which occasioned
its downfall have been already explained in a former part
of this work, wherein will be found a notice of the successive administrations of England from that period to the
present timc.r A brief mention of the several ministries
from 1721 to 1782 was needful in this place, for the
purpose of elucidating the growth of the office of Prime
Minister under parliamentary government.
In March, 17 8 2, after the resignation of Lord North,
the Marquis of Rockingh~m was appointed First Lord of
the Treasury, and nominal chief minister. The king, who
felt the loss of his favourite, Lord North, very keenly, was
violently opposed to Lord Rockingham, whom he justly
regarded as the nominee of the ultra-Whig party. He
would have preferred Shelburne, who was also a "Whig,
but less extreme in his opinions ; but that nobleman declined to undertake the formation of a ministry, and
advised the king to send for Rockingham. The king was
obliged to consent, and Lord Shelburne quitted the royal
q Donne,;rol. ii. pp. 399,450. Jesse,
Commons upon Lord North's resignation, see Jesse, George III. vol. ii.
Life of George III. vol. 1. p. 487.
r See ante, vol. i. p. 73.
For an p. 347.
account of the. scene in the House of
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presence with full powers to treat with J_jord Rockingham
as to men and measures, and ~vith the understanding
that the latter nobleman should be at the head of the
Treasury. But so averse was the king to this arrangement, that rl~ expressed his' determination not to admit
Lord Rockingham to an audience until he had completed the c~nstruction of the cabinet. This mark of
royal displeasure would have induced Lord Rockingham .,..
to decline the proffered honour, had he not been urged
by his friends to foreg.o his objections. .Accordingly, on
March 27, he waited upon the king to submit the names c~alition
of the proposed ministry. It comprised Lord Shelburne mlmstry.
and Mr. Fox, as Sec~taries of State, and an equal number
of the Sheltmrne and Rockingham parties. These dis•
cordant elements refused to amalgamate, and naturally
produced dissensions in office and differences in Parliament.
Such, however, were the abilities and popularity of Fox,
that he was generally considered as the principal person
in this ministry, al).d, had he been so disposed, he might
easily have attained an acknowledged pre-eminence. In
proof of the small estimation in which Lord Rockingham
was held, it is stated, 'that while it is the admitted right
of the Prime Minister to 'take the king's pleasure' upon
the creation of peers, Mr. Dunning received a peerage on
the advice of Lord Shelburne, and without the knowledge
of the chief minister; -who, as soon as he ·became aware
of the circumstance, applied to his Majesty for a similar
favour on behalf of another lawyer, Sir Fletcher Norton."
After the death of Lord Rockingham, in July, 17 82, Shelburne
the king appointed Lord Shelburne First Lord of the ministry.
Treasury; whereupon his colleague, Fox, immediately
resigned. Fox accused Shelburne of gross and systematic
duplicity towards his brother ministers, and particularly
to himself when they were Secretaries of State together;
and now, in the words of his friend, Edmund _Burke, he
• Jesse, George III. vol. ii. pp. 352, 373.
vol. iii. pp. 348, 349.
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appeared to feel ' the utter impossibility of his acting for
any length of time as a ~ler!c in Lord Shelburne's administration.'t A letter written by Lord Grenville, in December,
1782, mentions 'Lord Shelburne's evident intention to
make cyphers of his colleagues.' u But in • the ensuing
February this ministry carne to an end. Then followed
the brief and inglorious episode of the Coalition administration of Fox and North, which was nominally under
the presidency of the Duke of Portland, but in which Fox,
who held the saals as Secretary of State, was virtually
suprcme.v The preparation of an unpopular and most
objectionable measure for the government of India -occasioned the downfall of this ministry, jmder circumstances
which have been already described in the previous
volume.w It was in December, 1783, that the Coalition
ministry received its dismissal from the king, and was succeeded by the powerful administration of Mr. Pitt, which
lasted from 1783 to 1801."
The method of government by departments-which
was in vogue before the Hcvolution, continued to prevail under Walpole, and was still in operation during the
period we have been passing under review-enabled the
sovereign to exercise a more direct influence in all tho
details of government than would have been possible under
a united administration subordinated to a political head.
In fact it gave to the occupant of the throne that general
superintendence over all departments of State which
is now exercised by the Prime Minister. But this bureaucratic system excited much dissatisfaction inParliament.
In 1781 the existing governmental arrangements were
strongly denounced in both Houses. The Duke of Richmond declared ' that the country was governed by clerks,
each minister confining himself to his own office ; and,
t Russell's Corresp. of Fox, vol. i.
p. 457. Je!se, George III. vol. ii.
p. 380.
u Buckingham Papers, vol. i. p. 84.
v Russell's Life of Fox, vol. ii.

p. 4. Corresp. of .Fox, vol. ii. :p. flfl,
w See ante, vol. 1. pp. 52, 77. Russell's Life of Fox, ch. xviii.
"Ante, vol. i. pp. 77-80.
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consequently, instead of responsibility, union of opinion,
and concerted measures, nothing was displayed but dissension, weakness, and corruption~'Y Upon the formation
of the Coalition ministry, in 1783, at a private meeting
which took•place between the new allies on February 14,
lVIr. Fox insisted ' that the king should not be suffered to
be his own minister ; ' .to which Lord North replied, ' If
• should not be a government by departyou mean there
ments, I agree with you ; I think it a very bad system. There should be one man, or a cabine~, to govern the
whole, and direct evtry measure. Government by departments was not brought· in by me ; I found it so, and
had not vigour and !esolution to put an end to it. The
king ought.. to be treated with all sort of respect and
•
attention, but the appearance of power is all that a king
of this country can have. Though the government in
my time was a government by departments, the whole
was done by the ministers, except in a few instances."
Lord North's doctrine in respect to the authority of the
crown was greatly in advance of his time, and was not, as
we have seen, in accordance with his own practice.a But
whatever theoretical opinions might be entertained by
his responsible advisers on this subject, the king himself,
taking advantage of the system which Lord North condemned, lost no opportunity of exercising the authority
which he believed to be the proper appurtenance of the
regal office, so as to be, in fact, ' his own minister.' b
It was-- impossible that any administration could tole- W. Pitt's
rate a continual interference, on the part of the sovereign, ministry.
in the details of government. Accordingly, when William
Pitt, at the earnest solicitation of the king, consented to
take the chief direction of the State, the constitutional
relations between the sovereign of England and his ministers underwent a change, and began gradually to assume
Y Parl. Hist. vol. xxii. p. 651.
• Russell, Corresp. of :Fox, vol. ii.
p. 38.

a
b

See ante, p. 132. •
See ante, vol. i. pp. 47-54.
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their present aspect. Mr. Pitt's principles being thoroughly
in accord with those of his royal master, the king was
content to acquiesce i~ his judgment and comluct of
affairs, so far as was consistent with a due regard to his
own prerogative.c While, so far as his col'leagues were
concerned, the commanding talents and indomitable energy
of Mr. Pitt enabled him to assert, without hesitation or
•
complaint, a supremacy in the Cabinet Councils that has
ever since been the acknowledged right of the First Minister
of the Crown. •
The development of the office of-rrime Minister in the
hands of men who combined the highest qualities of
statesmanship with great administr~.ive and parli~unen
tary experibnce-'-such as Sir Robert W alp~le, the two
Pitts, and Sir Hobert Peel-has contributed materially to
the growth and perfection of parliamentary government.
Before the Hcvolution, the kiug himself was the mainspring of the State, and the one who shaped and directed
the national policy. If he invoked the assistance of wiser
men in this undertaking, it was that they might help him
to mature his own plans, not that they might rule under
the shadow of his name. With the overthrow of prerogative government all this was changed. When the king
was obliged to frame his policy so as to conciliate the
approbation of Parliament, it became necessary that his
chief advisers should be statesmen in whom Parliament
could confide. And no ministers will accept responsibility unless they are free to ofler such advice as they
think best, and to retire from office, if they are required
to do anything which they cannot endorse. In every
ministry, moreover, the opinions of the strongest man
must ultimately prevail. Thus, by an easy gradation,
the personal authority of the sovereign under prerogative
government receded into the background, and was re . .
placed by the supremacy of the Prime Minister under
parliamentary government. In the transition period which
• See ante, vol. i. p.

5~.

Donne,
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Geo. III. vol. ii. p. 451.,
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immediately succeeded the Revolution, William III., by
virtue of his capacity for rule, 3Jl well as of his kingly
office, was the actual head and chief controller of his
own mmiStries. But the monarchs who succeeded him
upon the tli;one of England were vastly his inferiors in
the art of government. George I. was unable to converse in the ~nglish language/ and, therefore, disabled
from a systematic interference in administrative details. _.
His son, though less incapable, was conscious of his imperfect knowledge of domestic affairs, antJ., like his father,
directed his attentiem ~lmost exclusively to foreign politics.
This tended to reduce the personal authority of the sovereign to a very low ~bb, e and in the same proportion to
increase the" influence and authority of the cabinet. But
with the accession of George IlL a reaction, begun in the
preceding reign, set in for a time. Anxious to prove
himself a faithful and efiicient ruler, and being well qualified for the discharge of the functions of royalty, George
III. lost no opportunity of aggrandising his office. Whereupon the power of the crown, which had been weakened
and obscured by the ignorance and indifference of his
immediate predecessors, became once more predominant.
Not satisfied, however, with the exercise of his undoubted
authority, the king repeatedly overstepped the lawful
bounds of prerogative and the acknowledged limits of
his exalted station. It was reserved for William Pitt,
whose pre-eminent abilities as :First :Minister of the Crown
empowered him to control successfully the proceedings
()f_th~ legislature, while retaining the confidence of his
sovereign, to vindicate for the Prime :Minister the right to
initiate a policy for the conduct of all affairs of State, and
to urge the adoption thereof equally upon the Crown
and upon Parliament, with the weight and influence appertaining to his responsible office, thereby securing the
full and entire acceptance by each of the primacr maxims
of parliamentary government.
d

Donne, vol. i. p. xxiv.

• See ante, vol. i. p. 178.
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While this has been the effect of the development of
the office of Prime Min~ter upon the position and authority of the sovereign, its result upon the condition of the
cabinet has been no less important. In a conversation
with Lord Melville on this subject, in the year 1803which has been fortunately preservecl-Mr. Pitt, who was
then out of office, <.lwelt, 'pointe<Ily and de~idedly,' upon
' the absolute necessity there is in the conduct of the
affairs of this country, that there should be an avowed and
real minister, possessing the chief weight in the council,
and the principal place in the confil!ence of the king. In
that respect (he contended) there can be no rivality or
division of power. That power m~t rest in the person
generally called the First Minister, and that minister
ought (he thought) to be the person at the head of the
finances. He knew, to his own comfortable experience,
that notwithstanding the abstract truth of that general
proposition, it is noways incompatible with the most cordial concert and mutual exchange of advice and intercourse amongst tho different branches of executive departments ; but still, if it should unfortunately como to
such a radical difference of opinion, that no spirit of
conciliation or concession can reconcile, the sentiments
of the minister must be allowed and understood to prevail, leaving the other members of administration to act
as they may conceive themselves conscientiously called
upon to act under such circumstances.' r
The office of Prime Minister, as it is now exercised,
is a proof and a result of the necessity which exists in our
political system for the concentration of power aud responsibility in the hands of one man, in whom the sovereign and the nation can alike eonfide, and from whom
they have a right to expeet a definite policy and a vigo------------Stanhope, Life of Pitt, vol. iv. p. Honse of Commons, and in this
24. 'Pitt al..,.ays contended that the maxim, it appears to me, he was not
first minister should be the states- mistaken.' Earl Russell, Life of Fox,
man in actual possession of the con- vol. iii. p. 348.
fidence of the crown and of the
f
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rous administration. Nevertheless, strange to say, this
office is still unknown, not only .to the law, but also to
the constitution, which, as was remarked in Parliament
in 1806, 'abhors the idea of a Prime Minister.'g Again,
in 1829, an· eminent statesman, but recently deceased
(Lord Lansdowne), observed that 'nothing could be more
mischievous ~ unconstitutional than to recognise in an
Act of Parliament the existence of such an office,'h Legally and constitutionally no one privy councillor has, as
such, any superiority over another. All. are equally responsible for the aclvrce they may tender to their sovereign; and when they meet in council the vote of the
one who holds the .l!J.ghest office counts for no more than
that of anj of his colleagues. The Prime Minister is
simply the member of the cabinet who possesses pre-eminently the confidence of the crown, and to whom the
sovereign has thought fit to entrust the chief direction of
the government.; But the choice of a premier, however
necessary or notorious, must still be regarded as a matter
of private understanding, there being no express appointment of any member of the administration to be the
Prime Minister.
The Premier may be either a peer or a commoner, indifferently. During the hundred years which have elapsed
since the accession of George III. the office has been held
for nearly half the time by a peer. The distinction, moreover, is personal, not official. It Inight indeed be conferred on one who held no departmental office whatever.i
g Parl. Deb. vi. 278. And see ante,
p. 120. And Sir R. Peel's remarks,
in Mirror of Parl. 1829, p. 802.
h Mirror of Parl. 1829, p. 1167.
And see Lord Holland's speech, Ib.
p. 1164.
1
See Corresp. Will. IV. with Earl
Grey, vol. i. pp. 9, 1 t 7.
J See Camp. to British Almanac,
1847, p. 33. Although both official
and parliamentary experience are
invaluable qualifications for this

office, it is noteworthy that Lord
Rockingham in 1765, the Duke of
Portland in 1782, and Mr. Addington in 1812, had held no office
when they were first made Prime
Ministers (Y onge, Life of I'.ord
Liverpool, i. 396n.); and that Lord
Bute, the favourite of George III.,
became Prime J\Iinistedllefore he had
ever spoken in Parliament (Campbell's Chancellors, v. 200). "William
Pitt was made Prime Minister at

Unreeognisecl by
the Consti·
tution.
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Uwally, however, the Prime Minister has held the office
of First Lord of the T:r;easury, either alone or in connection with that of Chancellor of the Exchequer. Lord
Chatham, it is true, never held either of the~~ places, but
while he was Mr. Pitt, and at the time of his acknowledged supremacy in the cabinet--in 17 57 to 17 (:il-was
a Secretary of State. Afterwards, when he iormed a new
administration, in 17 G6, he himself (having then become
J.,ord Chatham) filled the office of Lord Privy Seal. Again,
fi·om September.. 1761 to May 1762• tho Earl of Bute was
premier, while holding the office of Secretary of State.
In 1806, Mr. Fox held the premiership, in connection
with the office of Foreign Secretary, lJord Grenville being
the First Lord of the Treasury.1c And we hltve it on the
authority of Sir Hobert Peel, that Mr. Canning, had he
lived to complete the arrangements connected with the
administration which he formed in 1827, shortly before
his death, had detl~rmined to hold the office of Premier
in conjunction with that of Secretary of State for Poreign
Affairs, 1 being 'satisfied that there could be no objection
to bis holding the two o1lices together, and hnving the
disposal of the church patronage of the country in his
hand:,; ; ' for, accon1ing to the law of England, such patronage ' attaches to the office of Secretary of State.' But
these were exceptional cases, and ever since 1806 the
position of ·Pirst Minister of the Crown has been invathe age of 24 (lb. 321). In like
JIHtnner, :Fox was ap11ointed a junior
Lord of the Admiralty in Lord
North's administration, in 1770,
when he was only in his 21st year
~dinb. Rev.' vol. xcix. p. 4). I.ord
Castlel·eagh commenced his public
career as Chief Secretary for Ireland
at the age of 27. Mr. Addington
was placed in the chair of the House
of Commons when but little over
30 years olt : and Lord Grenville,
befOl'e reaching that age, had been
Speaker of the House of Commons,
and Secretary of State. Lord Pal-

merston became Secretary-at-War
when he was but 25 yeal's of age.
George Canning was appointed an
Under-Secretary of State, at the a.ge
of 26 (see Stapleton, Canning and
his Times, p. 60). 'l'he present Earl
Granville was made Under-Secretary
for Foreign Affairs at the age of 22
(Rep. Com. on Education, 1865,
Evid. 1H96).
• Report on Off. Salarie~, 1850,
Evid. 286, 287. Parl. Hist. x:vi. 234.
1 Mirror of Pa:d.l829, p. 802. And
see Edinb. Rev. vol. ex. p. 73.
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riably connected with the office of First Lord of the
Treasury.m
Thus oscillating to and fro in the progress of successive
generations, from the great epoch of the Revolution until Present
position
now, the p~wers of the Cabinet Council have gradually of
the
attained to maturity, until the entire administration of the Cabinet.
affairs of the kingdom, at home and abroad, has been
assigned to the responsible advisers of the crown for the
time being ; leaving to the sovereign little else than the
right to offer _;mggestions, to exert a p~sonal influence
upon the public polic~, and the conduct of public affairs,
with the power-which, however, can be exercised only
under certain limit:ttions-of giving or withholding his
assent to th~ recom~endations of his responsible ministers.
The Cabinet Council, though (like the office of Premier)
it is a body unknown to the law and hitherto unrecognised by any Act of Parliament,n has now become firmly
established and universally recognised as an essential part
ofour polity: -It is, iri the words of Lord Campbell, 'in
the practical working of the constitution-a separate defined body in whom, under the sovereign, the executive
government of the country is vested,' and ' without whom
the monarchy could not now subsist.' 0 This definition
m Thus, in 1828, when the Duke of
~rellington undertook the formation

of a ministry, he resigned his office of
commander-in-chief, which was then
usually held in connection with a seat
in the Cabinet, and accepted the
office of First Lord of the Treasury.
The opinion of parliamentary authorities was decidedly adverse to the
union of military and civil supremacy
in the same hands.-See Hans. Deb.
N. S. vol. xviii. pp. 55, 63, 98.
n Hallam, Const. Hist.
iii. 253.
1VIacanlay, IIist. of Eng. i. 211. See
also the observations of C . .J. Fox,
and of Mr. Addington, in Parl. Deb.
i. 508-514.-A curious illustration of
the fact stated in the text recently
took place. In the vear 1851 a Committee of the HO'use of Commons

was appointed to consider of means
to prevent the inconvenient crowding
of members on their way to the bar
of the House of Lords, to attend the
opening and prorogation of Parliament. The committee reported a
series of resolutions to regulate the
attendance of members on these
occasions. But on considering the
report, notice was talmn of a certain
priority proposed therein to be
assigned to 'Cabinet Ministers,' which
· was disagreed to by the House, on
the ground that these functionaries
are unknown to the constitution, and
have no legal status, as. such, in t_l!.~
country.-Hans. Deb. vol. cxvm.
pp.l927, 1939-1947, 1960.
o Campbell, Lives of the Chief
.Justices, iii. 187, 188.
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must be understood as including, not the cabinet merely,
but the, entire administration, of which the -cabinet is. the
ruling head. The miilistry itself comprises the whole
assembly of political officers charged with the direction
of public affairs, whose tenure of office is dep~ndent upon
that of the existing cabinet. ' This body which is styled,
the Cabinet, the JJ1.inistry, and (not unfrequently) the
Government, is invested with two charactm~s. In one of
those characters they are ministers of the king as a branch
of the Parliam~nt, and of the king as the head of the
executive government. In the oth~r, they are virtually a
standing committee of tho two Houses of Parliament,
being respectively members of the- Upper and Lower
Houses, and preparing and conducting mu~h of their
business. As combining the two characters, they may be
deemed a small and select body to whom the sovereign
Parliament (which consists of king, lords, and commons),
del(~gates it:-; principal functions.' P
The leading characteristics of tho Cabinet Council arc thus described by
Lord Macaulay, whoso personal experience as a politician
and statesman gives poeuliar weight to his words. 'The
ministry is, in fact, a committee of loading members of
the two Houses. It is nominated by the crown, but it
consists exclusively of statesmen whose opinions on tho
pressing questions of the time agree, in the main, with the
opinions of the majority of the House of Commons.
Among the members of this committee are distributed the
great departments of the administration. Each minister
conducts the ordinary business of his own office without
reference to his colleagues. But the most important
business of every office, and especially such business as is
likely to be the subject of discussion in Parliament, is
brought under the consideration of the whole ministry'
(or rather, it should be observed, of that section of the
ministry which is known as the Cabinet Council). 'In
Parliamen•t the ministers are bound to act as one man on
P

Austin's Plea for the Constitution, p. 7.

143

ITS ORGANISATION AND FUNCTIONS.

all questions relating to the executive government. If
one of them dissents from the rest on a question too important to admit of compromise •it is his duty to retire.
While the niinisters retain the confidence of the parliamentary m~jority, that majority supports them against
opposition and rejects every motion which reflects on them
or is likely to embarrass them. If they forfeit that confidence, if the" parliamentary majority is dissatisfied with
the way in which patronage is distributed, with the way ""
in which the prerogative of mercy is used, with the conduct of foreign affai~, with the conduct of a war, the
remedy is simple. It is not ueces~ary that the Commons
should take on themliilelves the business qf administration,
that they s]::y}uld request the crown to make this man a
bishop and that man a judge, to pardon one criminal and
to execute another, to negotiate a treaty on a particular
basis, or to send an expedition to a particular place. They
have merely to declare that they have ceased to trust the
ministry and to ask for a .ministry which they can trust.
'It is by means. of ministries thus constituted and thus
changed that the English government has long been conducted ingeneral conformity with the deliberate sense of
the House of Commons, and yet has been wonderfully
free from the vices which are characteristic of governments
administered by large, tumultuous, and divided assemblies.
A few distinguished persons, agreeing in their general
opinions, are the confidential advisers at once of the sovereign and of the estates of the realm. In the closet they
speak with the authority of men who stand high in the
estimation of the representatives of the people. In Parliament they speak with the authority of men versed in
great affairs and acquainted with all the secrets of the
State. Thus the cabinet has something of the popular
character of a representative body, and the representative
body has something of the gravity of a cabinet.'q

•

Macaulay's Hist. of England, iv. 435, 436.
Govt., new edit., p. 23.
q

And see Grey on Pari.
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These eloquent paragraphs present an admirable summary of the present position of the Cabinet Council in
the British constitution~ They generalise upon a variety
of points which must necessarily receive ca.reful consideration in the remaining sections of this trMise. Meanwhile it should be distinctly understood that while all important questions, which from time to time may occupy
the attention of the government, and all plans of action,
whether to be carried out by acts of legislation or of administration, ar~ first proposed, considered, and agreed to
by the Cahinet, it i;; nevertheless a t1eliberative body only,
and whatever powers may belong to its members individually by virtue of their respective ~:ffices of State, it has
no authority to act collectively, except through the instrumentality of the Privy Council, of which technically considered it must still be regarded as a committee.
An<l not only is the existence of the Cabinet Council,
aR a governing bocly, unknown to the law, but the very
names of the individuals who may comprise the same at
any given period arc never officially comnmnicatcd to the
public. The London Gazette announces that the Queen
has boon pleased to appoint certain privy councillors to
fill certain high offices of State, but the fact of their haviug
boon called to seats in the- Cabinet Council is not formally
promulgated. Until the principle of collective ministerial
responsibility was fully established this circumstance occasioned frequent impediments in tho exercise of the inquisitorial powers of Parliament. rrhere was no method of
ascertaining upon whom to affix the responsibility of any
obnoxious measure, and Parliament had no alternative
but either to assuine that the responsibility rested upon
certain individuals holding prominent official rank, or to
address the crown to be informed by whom such measures
had been advised." No complete lists of existing administrations have ever been published by authority, nor iR
there any legal record of the names of persons of whom
r

See Commons' Journals! ix. 702 ; x. 298! 300.

!<'ORMATION OF A MINIS'l'RY.

145

any cabinet has been composed.a It was not until after
the year 1800 that regular lists of the ministry for the time
being began to be inserted in the •, Annual Register.' So
recently as tile middle of the last century, Lord Mansfield,
when chief•fustice of the Court of King's Bench, had a
seat in the cabinet during more than one administration,
and the fact was not certainly known to Parliament and
to the country until several years afterwards.t But it is
impossible that such a circumstance could now occur because of the publicity attending aU ministerial changes,
and the full recognitiort of the doctrine of collective ministerial responsibility for every administrative act.
The selection of t"ke advisers of the crown is a branch Appointed
of the royal. prerogative that must be exercised by the ~Io!.:~
sovereign himself: It is perhaps the sole act of royalty
which, under the existing constitution of Great Britain,
can be performed by the sovereign of his own mere will
and pleasure. Nevertheless, its performance is necessarily controlled by certain constitutional checks, it being
essential to the very existence of parliamentary government that the advisers of the crown should possess, or be
able to secure, the approbation of Parliament. We have
already traced, in a preceding chapter," the constitutional
usage in regard to the choice of ministers by the crown,
and have pointed out that while in theory it is presumed
that the sovereign is free to select whom he will as his
instruments for carrying on the government of the
country, he is practically obliged, by the spirit of the
constitution, to form his administration of men who can
work harmoniously with the legislature, and more particularly with the House of Commons. It was also shown
that while in the first instance the sovereign may be presumed to have acted without advice, when he dismisses
one ministry and appoints another, yet that in point of
fact the incoming administration are constitutionally

•

• Parl. Deb. vi. 309.
t Ibid. 303.
VOL. II.

u
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See ante, vol. i. p. 210.
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responsible to Parliament for the circumstances under
which they have accepted office, including the dismissal
of their predecessors, i"f they are prepared to carry out
the policy by which such a change was occas'ioned.
Upon the resignation or dismissal of a Ministry it is
customary for the sovereign to send for some recognised
party leader, in one or other House of Parliament, and
entrust him with the formation of a new ~dministration.
Or, shonl<l the position of parties be such that no particular pnrson tlJ_1pears to the king to be specially eligible
for the post of Prime Minister, he•may empower anyone
in whorn he can repose sufficient confidence to negotiate
on his behalf for the formation o! a mmistry, and to
present to him the names of the statesmen who are willing
to serve his Majesty in that capacity.v
Tho crown
15y modern usage, it is understood that no one but the
<·hoos.·s tho
Premier is the direct choice of the crown. He is empbatiPl·mnleJ',
whoreea11y an<1 eRpvcially thn king's minister, the one in whom
t·omnwJHls
the crown con,;Litutionally places its confidence, and the
his collc·aguos.
privilege is wnceded to him of choosing his own colleagues ; subject, of course, to the approbation of the
sovereign. rrhe list of persons selected to compoAe the
new ministry, and who have consented to serve, is submitted to tho king, who may approve or disapprove of
it, in whole or in part, even to the exclusion from office
of anyone personally objectionable to himself.w In like
manner when any vacancy occurs in an existing ministry,
it is the privilege of the Prime Minister to recommend
sorne one chosen by himself to fill up the same. If his
colleagues differ with him in the selection he has made,
they must either acquiesce in the choice or resign their
own offices. x
When negotiations are set on foot between the sovereign and any statesman to whom he may be desirous of
entrusting the direction of pn hlic affairs~ such negotiations
-

-
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w

See ante, vol. i. p. 224.
See ibid. p. 225.

~

Stanhope, Life of Pitt, vol. iv.

p. 288.
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will naturally invoh·e, to a greater or less extent, mutual
stipulations and conditions. On tjle one hand, the sovereign may set forth the policy which, in his judgment
ought to be" pursued for the national good, and may
stipulate for't11e carrying out of the same, as the condition
on which alone he is willing to accept of their advice and
assistance in t~e government of the country; and it will
be for the consideration of the statesmen who are invited
to accept office upon these terms, whether they are in a
position to carry out such a policy, consis4;ntly with their
own convictions, their •party obligations, and their assurance of adequate parliamentary support. On the other
hand, an incoming tninistry are warranted in requ1:ring
from the king, as a condition to their acceptance of office,
any assurances which are not incompatible with the
independence of the crown, or with the legitimate exercise of the royal prerogfttive. But a ministry have no
right to bind either themselves or their sovereign by
pledges in regard to proceedings in hypothetical cases ;
or to forestall their own freedom of advice in respect to
contingencies not immediately occurrent, but that may
afterwards arise.r
This point was finally established, by general consent, as a result
of the dismissal of the Grenville ministry, in 1807, by George III.,
for recording, in a Minute of Council, that it was their right and
duty to submit their views upon the Catholic question-which they
had consented to forego, for a time, in deference to the opinions of
the king-at any future period, when they might see fit to urge
them. The king insisted upon the withdrawal of this minute, and the
substitution of a pledge never again to propose for his consideration
Y See the
conduct of Pulteney,
when George II. offered him full
power to construct a ministry, after
the resignation of Sir P.,obert W alpole, provided he would pledge himself to screen Sir Robert from prosecution (Mahon's Hist. of England,
vol. iii. pp. 162-160).
In 1779
during the progre8s of the American
war, George III. declared that he
should expect a written declaration

L

from all new ministers tl1at they
would persevere in the contest, and
never consent to American independence (May, Const. Hist. vol. i.
p. 42). But in 1782, the House of
Commons expressed such a decided
aversion to a continuance of the
war, that the king was.ohli:.red to
agree that it should be abandoned.
-Ibid. p. 48.

2

Stipulations and
conditions.

...

Pledges,
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anything in favour of the Catholic claims. Upon their refusal to
comply with this demand, his Majesty dismissed them from his
councils. The constitutio11~l question involved in the conduct, both
of the king and of his ministers, was fully discussed, in Parlinment,
and resolutions were submitted to both Houses, declaring 'that<it
wa~ contrary to the first duties of the confidential•~rvants of the
crown to restrain themselves hy any pledge, express or implied, from
offering to tl10 king· any advice that the course of circumstances
might render neeessary .fbr tlw welfare and secur~t;y of any part of
the empire.' 'fho duettinc embodied in this resolution met with
little oppm.;iJ,ion in either House, although, as a matter of expediency,
aml to avoirl. eolliRion with the new ministry, it was agreed that no
rli1·cet vote should" he taken thereupon." • But we may freely accept
tlte conclnsimJf! of Mn.y on this subject, when he says that 'as a
question of policy, it lmd obviously been 11 false stop, on the part of
minisLcrs, to give oxpresRion to their rcse:ltvations in the minute of
tl1D cabinet.
They ha.d agreed to abnndon the Bill wl;lich had caused
the diftorcnco between themselves and his Mnjesty ; and by virtue
of their of!lce, as the king's ministers, were ft·ee on any future occasion to oJTer such advicu a,~ t;hoy might think proper. By their ill:J,i!vi~:>ed minute they in vi Led the retaliation of this obnoxious pledge.
But no eon~LiLuLiom"l w1·itm· eonld now be found to defend the
pledge ii.Holf; oe Lo maintnin tlwt tho rniniHtors who aeeepted office
in conHcquence of the rcfnsa.l of that, pledge had not t.n.ken upon
tlwmse.! ves the HIWW responsibility aCJ if tlloy hau ad vised it.' "

It was charged against Mr. Canning that, upon his
of office, in 1827, he had given George IV. a
pledge in respect to the Homan Catholic question, similar
to that which had been refused by the Grey ministry in
] 807. This accmation received considerable currency
at the time, and was afterwards repeated in the private
diary of the Duke of Buckingham, on the alleged authority of the king himself. But Sir Hobert Peel, who was
t,he friend and follower of Canning, discredits the impu~wcE;ptance

"Parl. Deb. AprU 9 and 18, 1807;
:Mr. Spealwr Abbott's Comments on
the Debate ; Colchester Diary, vol. ii.
p. 119; rmd ante, vol. i. pp. 80All.
~May, Const.Hist. i. 96, 97 .. See
also Sir R~bert !'eel's speech In the
Honse of Dommons on the 2nd of
1\farch, 18:lfi, wherein l1e fteclared
that it wot~ltl be ' nn becoming in

him, as a minister of the crown, to
consent to place any prerogative of
the erown in abeyance, or, upon the
principle of a hypothetical case, to
pledge himself, as a minister of the
crown and a privy councillo1·1 how he
should advise the crown as to the
course it should pursue.'-Annual
Register, 1835, p. llO.
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tation, and it appears to be now admitted that it was
wholly unfounded.b
•
The constltutional doctrine on this subject has smce
received still more authoritative confirmation.

••
upon

Freedom
of action
between
the crown
and minis-

In 1851,
the resignation of the Russell ministry, Lord
Stanley (now Earl of Derby) was invited by the Queen to form an ters.
administration; but was unable to succeed, owing to the Conservative party being· rna minority in the House of Commons. In giving
to the House of Lords explanations of his conduct during this
political crisis, Lord Stanley adverted to an erroneous impression
which prevailed, that his relinquishment of the atioempt to construct
a cabinet arose from the :efusal of her Majesty to grant him the
power of dissolving Parliament whenever he might think it desirable
to do so : a dissolution ai the time of his accepting office being con.
fessedly impracticable, owing to the state of the public business, and
unadvisable pe~haps on other grounds. This rumour, his lordship
declared, had not the shadow of foundation in fact. He had not
ventured to recommend a dissolution at this time, because he considered it impossible ; and he added, 'I hope I know my duty to
my sovereign too well to insist upon a pledge upon a question with
respect to which no sovereign ought to give a pledge. On the other
hand, I am confident that her Majesty knows too well, and respects
too highly, the mutual obligations, if I may venture to use the phrase,
which subsist between a constitutional sovereign and her responsible
advisers, to refuse to me, or to any minister who may be honoured
with her confidence, the ordinary powers entrusted to a minister, or
to depart from the ordinary understanding of being guided by his
advice; and I am authorised, on the part of her Majesty, distinctly
to state that no person would be justified in saying, or holding out
the belief that if I had felt it my duty to recommend to her Majesty
the dissolution of Parliament, her Majesty's consent would have
been withheld.' c

If a complete freedom of action, in respect to advice
to be offered to the sovereign, is essential to the due in~
dependence of a m.inistry from unconstitutional influence
on the part of the crown, it is no less imperative that they
should suffer no encroachment upon their liberty of action
from any other quarter.
Thus, when Lord John Russell was urged, in the House of Com·
mons, on July 24, 1854, to agree to a proposl!>l for the holPing of an
b Peel's Memoirs, vol. i. p. 275.
And see Knig·ht's Pop. Hist. of Eng.

vol. viii. p. 206.
.
c Hans. Deb. vol. cx1v. p. 1014,

.

150

'l'HE CABINJTIT COUNCif,.

nntumnal session of Pnrlimnent, on account of the disturbed state of
Europe, he refused, '.on the part of the ministers of the crown, to
accept at the hands of m~mbers restrictions on their freedom in
giving to the sovereign such advice as they may. think proper.
We must be left at full liberty to give such advice as the circumstances of the times at the time may seem from ns •tt demand . . .
we nmst be unfettered as to the time at which we may advise her
Ma:iosty to t~tko tho advice of Parliament.' d

Authorities having been adduced in prdof of the irregularity of pledges, in regard to advice to be tendered,
or received, in hypothetical ca::les, between the sovereign
Stipulaand his constitutional advisers, it! may be desirable to
tions upon
furni::ih a few examples of stipulations made, as conditions
accepting
office.
precedent to the aeceptance of offi<:¥3. Such stipulations
arc of frequent occurrence, and if ke!>t withii]. due boum1s
•
are quite justifiable. :For the king has an undoubted
' right to require that any administration about to be
formed shall be constructed upon certain definite principles, whieh woulc1 in hit:~ judgment best promote the
intere:st::l of the nation. And on the other hand, ministers,
(!J before agreeing to assurne the responsibility of office,
must be free to stipulate for permission to carry out such
a policy as they may deem essential for the publie good.
· Security against abuse, in either case, is afforded by the
neeessity for mutual agreement upon a line of action that
will satisfy their own sense of right, and will be likely to
obtain the approval of Parliament.
In 1765 the Grenville ministry consented to remain in office, after
fruitless attempts on the part of the king to form another administration, upon condition that Lord Bute, who had made himself
notorious, by frequent interferences, in secret, between the Icing and
his ministers, should not be suffered to take part in his Majesty's
councils ' in any manner or shape whatever.' To this the king
agreed, and there is every reason to believe that he kept his word.e
Similar conditions were made by the Rockingham administration
in 1766, and were acquiesced in by the king.t: On the other hand,
the king himself, in 1779, determined to admit none to his councils
without exacting from thetu a pledge to preserve the integrity of
the emp~e, and to pros!3cute with vigour the war against the
d Hans. Deb. vol. cxxxv. p. 612.
And see pp. 716, 764.

• May, Oonst. Hist. i, 27.
f Ibid. 29.
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rebellious American colonies. So long, indeed, as ministers were
willing to be personally responsible for such a policy, and could
carry Parliament with them, the right e0f the king to impose such
conditions cannot be questioned, without reducing the sovereign to
a mere automaton. But ere long George III. was himself obliged to
submit to the~gent representations of the House of Commons in
favour of peace with America. Lord North, his favourite n1.inister,
who had for a considerable period persisted in the war policy, to
please the king, and against his own secret convictions, was forced,
by an adverse vote of the House, in 1782, to declare that he was
prepared to advise the king to agree to propoflitions of peace. This
tardy concession came too late to save the ministry; they were soon
afterwards obliged to resign office on account 1\f the hostility of
the House of Commons. On the retirement of Lord North, the
king was reluctantly compelled to call to his counsels the Rocking·
ham administration, w~se first stipulation was, the concession of
independence
Americ\.g Again, upon Mr. Pitt's return to power,
in 1804, the king stipulated that he should not again renew ;the
agitation of the Catholic question, the advocacy of which had led to
his dismissal from office in 1801. lVIr. Pitt consented to these terms,
but contrived to evacle a more stringent condition, which the king
sought to impose upon him.h

to

The cabinet is composed of the more eminent portion
of the administration, but it does not ordinarily include
more than a fourth part of the same. Its numbers,
however, are indefinite and variable; for it is competent
to the statesman who is charged with the formation of
a ministry, with the consent of the sovereign, to put
as many persons as he pleases into the cabinet.i The
first cabinet of George I. consisted of eight members, of
whom not more than five or six were in regular attendance, the others being either resident abroad, or not
invariably in vi ted to attend the council meetings. i The
first cabinet of George III. (in 1760) eonsisted of fourteen
members, of whom eight we:r:e of ducal rank, five earls,
and but one a commoner.k In 1770, on the first formation of his ministry, Lord North introduced seven persons
l\fay, Const. IIist. i. 42, 47, 51.
vol. iii. pp. 210-212. Rep. Com. on
Ibid. p. 85. And see Stanhope, Official Salaries, Com. Papers, 1850,
Life of Pitt, vol. iii. pp. 310-313 ; val. xv. Evid. 1411. •
J Mahon, Hist. of Eng-1and, i. 153.
Jesse, Life of George III. vol. iii.
k Jesse, Life of George III. vol. i.
p. 537.
i Yonge, Life of Lord Liverpool,
p. 59.
g
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only into the cabinet. The Marquis of Rockingham's
cabinet, in 1782, consisted of nine or ten persons. That
of Earl Shelburne, in the following year, of eleven. 1 In
1783 Mr. Pitt's cabinet was limited to seven members, of
whom all, except himself, had seats in the House of
Lords.m After the death of Mr. Pitt it became customary
for the cabinet to consist of from ten to sixte~n individuals.
At the present time (1869) it comprises fifteen members,
which has been the limitation observed under several
successive admir~istrations. This number is ' as large as it
ought to be, and it seems to be generally adopted as
such by both parties. There are general and other
reHsons which mHkc it very undesi~ble to extend the
riumber of the cabinet.' n In fact Sir Robert Peel, in
1835, expressed his opinion 'that the executive government of this country would be infinitely better conducted
by a cabinet composed of only nine members, than by one
of thirteen or fourteen.' 0
The task of forming an administration is left almost
exclusively with the Prime Minister,P and yet he can
scarcely be regarded as unfettered in tho choice of his
colleagues, inasmuch as he is obliged to select them from
amongst the most prominent Hnd able men of his own
party who are likely to command the confidence of
Parliament, and the selection of individual ministers is
sometimes the result of a combination of parties rather
than the act of a Prime Minister himself. q It has been
well observed, by an able political writer, that 'the
position of most men in Parliament forbids their being
invited to the cabinet ; the position of a few men ensures
their being invited. Between the complilsory list, whom
h~ must take, and the impossible list, whom he cannot
Bentham's Works, vol. ix. p. 218, n.
Stanhope's Pitt, i. 71, 165.
P Earl Granville, Rep. Commons'
Com. on Ed~¥Jation, l8o5; Ev. 1883.
R :Mirror. of Pari. 1835, p. 1797.
u See ante, p. 14.6.
q Rep. on
Off. Salaries, 185.0 ;
J;vid, 285, 299, 1\'Io:reove.r, aristol

10

eratic prejudices on the 'Part of influential statesmen have often operated to debar acknowledged talent
from its rightful po~itiou in the
Cabinet.
Witness the cases of
Edmund Burke, and of George Canning,-See Campbell's Chancellors,
iv. 97, n,
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take, a Prime Minister's independent choice in the fonnation of a cabinet is not very larg~ ; it extends rather to
the division of the cabinet offices than to the choice of
cabinet mini;ters. Parliament and the nation have pretty
well settled ~~ho shall have the first places ; but they have
not discriminated with the same accuracy which man
shall have wh~h place.'"
The following are officers of State, who, according to
modern usage, would, under any circumstance, form part
of the cabinet, nam.ely, the First Lord of the Treasury,
the Chancellor of the Exchequer, the Principal Secretaries
of State, now five in number, the First Lord of the
Admiralty, and th~ Lord High Chancellor. s But it is
also customary to include amongst the number the Lord
President of the Council and the Lord Privy Seal.
Several other ministerial functionaries usually have seats
in the cabinet ; never less than three, and rarely so many
as seven or eight, in addition to those above mentioned.
The selection is made either from amongst such of the
principal officers of State, and heads of departments,
having seats in Parliament, whose rank, talents, reputation, and political weight would be likely to render them
the most useful auxiliaries ; or from those whose services
to their party, while in Opposition, may have given them
the strongest claims to this distinction : in other words,
the matter is commonly decided according to what may
be considered the claims of the individual, rather than
the special importance of the office he may hold. In the
choice of persons to fill this honourable and responsible
position it has been aptly remarked that it is of the
highest consequence that they should be men looking to
the public good rather than to private advantage ; sufficiently independent in their judgment to originate or
adopt a progressive system of policy; and sufficiently
independent in their personal character to resist the
r B11gehot on the Cabinet, Fort' Rep. on Off. Sal. 1850, Evid.
325. (Opinion of Sir Robert Peel.)
nightly Review, No. i. p. 10.
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exactions oC the sovereign, or the impulses of the people,
when these ~re at vari:;nce with the permanent interests
of the State<
It oecasi6nally happens that statesmen, possessed of
high character ancl experience, are aclmitte~•to a seat in
the cabinet without being required to undertake the
labour and responsibility of any depart.mental office.
'£his practiee dates back to the reign of Charles I., when
we iiml Hyde, afterwards Lord Clarendon, a member of
the king's 'inn~r eabinet,' without office." In 1767, we
rerrd that ex-Chancellor IIardwiekt:,v and, in 1770, that
General Conway w ·were respectively members of tho.
cabinet, without oflice. Of late y~rs the pmctiee has
been of frequent oceurrence; hut, o;ing to the diflieulty
of a~:>certftining with certainty of whom the cabinets previous to the present century consisted, it is not easy to cite
e:xnmplcs ; except as they may have been casually noticed
in tho pageH of hiHtory. We find it alluded to, however,
as a rceogniHcd us,1ge, in a debate in the House of Lords,
in 180G.x In 1807, Earl Fitzwilliam iR included in the
list of Lorcl Grenville's administration, as having a scat in
the cabinet without oJfiec. In 1812, tho nmno of the
Marquis Camden is inserted in the list of cabinet ministers, as given in the 'Annual Register,' but without oHice ;
a.ncl, in 1820, we notice a similar entry in reference to
the Earl of Mulgrave. Subsequently, we find that the
Duke of Wellington was a member of the cabinet without office, on different occasions, for several years previous
to his death. So also were the Marquis of Lansdowne
and Lord John Russell, together in 1854, and the latter
alone in 1855 and 1856. Lords Siclmouth and Harrowby,
moreover, continued in the cabinet for some time after
their resignation of office ; the former remaining for two
years, after re~igning the Home Secretaryship in 1822,
'Sir G. O.lJewis, in Edinb. Rev.
w Donne, Uorresp. Geo. III. vol. i.
vol. cviii. p. 285.
p. 12, n.
u Campbell's Chancellors, iii. 132.
" Parl. Deb. vi. 327.
• Ibid, v. 143.
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and until he retired from public life ; and the latter for
a short period after his resignatio~1 of office in 1827 .Y
No constitutional rule is violated by this practice.
The sovereign, in the exercise of his undoubted prerogative, n~ay summon whom he will to the Privy
Council; and any member of this body is eligible to
a seat in the c;abinet. But while the principal executive
officers of State are necessarily included in the Cabinet
Council, it would be an undue limitation of the choice
of the crown to declare that none but SlJ.Ch as were able
and willing to take ~harge of an executive department
should be permitted to sit therein ; thereby depriving
the sovereign of tqe assistance of men who could give
him the best advice, and render valuable assistance in
Parliament upon questions of public policy. The choice
of the sovereign in this particular should only be restricted in respect of persons who hold offices that
are constitutionally incompatible with the position of
a responsible adviser of the crown, or who have not
and cannot obtain a seat in Parliament.YY
It is true that the appointment of a member of the
House of Commons to a seat in the cabinet, without
office, is open to greater objection than in the case of a
peer. For the spirit of the statute of Anne would seem
to require that all members accepting ministerial functions should offer themselves to their constituents for
re-election.z But the letter of the law is undoubtedly
applicable to such members only as have accepted
salaried offices,a and the instances above quoted, of
General Conway and of Lord John Russell, are sufficient to prove that there has been no disposition on the
of Lord Liverpool, ii. 377, iii. 204Y Haydn's Book of Dignities, pp.
88, 96. Pellew's Life of Sidmouth, 206.
z See Mr. Walpole, in Hans. Deb.
iii. 396.
YY It has been doubted whether a
vol. cxxx. p. 383. An'l see post, p.
seat in the Cabinet without office 365.
• See post, p. 260.
should be given to one who has
never held office ; see Y onge, Life
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part of the Hot~se of Commons to enforce a strained mterpretation of the law i,p. this respect.
Moreover, the occasional appointment of a member of
either House of Parliament to a seat in the cabinet,
without office, is no infringement upon the ·principle of
ministerial responsibility. Ministers of the crown are
responsible by reason of their being privf councillors,
not as members of ' the cabinet,' which, as a separate
institution, is, as we have seen, unknown to the law. In
ordinary eases, it is true, the resignation of a scat in the
cabinet is necessarily accompanied by the relinquishment
of a high lucrative office ; but it is unquestionable that
tho possession of a scat at the Coundl Board, even without office, and, therefore, destitute of pecuniary advantages, furnishes more substantial means of influence than
is conferred by any office in the State, however lucrative,
to which a similar mark of the confidence of the crown
and of Parliament is not attached ; and that, therefore, the
obligation to relinqui::;h this exalted position upon the
withdrawal of the confidence of Parliament from an
existing ministry is as severely felt in tho one case as in
the other.b In former times, when tho members composing the cabinets, for the time being, were generally
unknown, except by means of the offices they held, it is
possible that such a practice might have given rise to
abuse; but now-a-days there is a sufficient safeguard in
the public notoriety which attaches to the person of every
cabinet minister, and in the fact that he receives his
appointment, not merely that he may preside over a
particular executive department, but chiefly in order that
he may be a mouthpiece and champion of the government
in one or other of the Houses of Parliament. And should
circumstances render it advisable to have recourse to such
a proceeding, it is as strictly constitutional for Parliament
to address the crown for the removal of a particular
person from the list of the Privy Council, whether he be
•

L

b

See Parl. Deb. vi. pp. 288, 309.
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an office holder or not, as it is to ask for the dismissal of
a ministry on the ground that it has forfeited the confidence of Parliament. c
•
In additi~n to the officers of State above enumerated,
of whom tl1t! Cabinet Council is now composed, there are
two or three other functionaries who formerly used to be
occasionally included in the cabinet, but who have ceased
of late years to be considered as eligible for that position.
Of these, the most important example is that of the Lord
Chief Justice of the Court of King's Bench, whose case is
•
deserving of particul~ notice.
Prior to the year 1806, there had been one or two instances of
persons holding this office being made members of the cabinet.
Lord Hardwicke, in 17~7, while Lord Chief Justice, was, for a brief
period, and under peculiar circumstances, a cabinet minister. While
presiding at the Court of King's Bench he was appointed Lord
Chancellur, with a seat in the cabinet, but did not resign his chief
justiceship until nearly four months afterwards.d .Afterwards, Lord
Mansfield sat in the cabinet for several years, while he was Lord
Chief Justice. But neither of these instances excited public attention at the time. In 1806, however, the prime minister, Lord Grenville, being desirous of strengthening his administration by the
assistance of Lord Ellen borough, then Chief Justice of the King's
Bench, recommended him to the king for the office of Lord President of the Council, which carried with it a seat in the cabinet.
The appointment took place, hut soon afterwards a resolution was
proposed in the House of Lords, on March 3, that it was highly inexpedient, and tended to weaken the administration of justice, to
summon to any committee or assembly of the Privy Council any of
the judges of his Majesty's courts of common law. On the same day
three resolutions were proposed in the House of Commons, which
were to the sa.me genera.] efi'ect, but more ca.rcfully framed. They
set forth that it was 'highly expedient that the functions of a
minister of State, and of a confidential adviser of the executive
measures of the government, should be kept distinct and separate
c See the case of Lord l\felville, in
1805, Parl. Deb. vol. iv. pp. 335, 344:155 ; Stanhope, Life of Pitt, vol. iv.
pp. 283, 294.
d Harris' Life of Hard wicke, i. 358.
In like manner Lord Eldon, when
appointed Chancellor, in 1801, declined to relinquish his office of Chief

Justice of the Common Pleas for
several weeks, lest the state of the
king's health should lead to a change
of ministry, and so, to use his own
expression, he might ' fall between
two stools.'-Camp bell' ~hancellors,
vi. 307. And see ib. vii. 137.
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from that of a judge at common law ; ' and that the summoning of
the. Lord Chief J ustico to t,his position was ' peculiarly inexpedient
and unadvisable, tending to-expose to suspicion, and bring into disrepute the independence and impartiality of the judicial character,
a:n.P. to render less satisfactory, if not less pure, the ~dministration
of public justice.' 'l'ho resolution in the Lords was•a\Jly advocated
by I•ords lilldon and Hawkesbury, and those in the Commons by Mr.
Canning, l•ord Castlereagh, and others ; nevertheless the ministry
was sustn,ined in both Houses, and the rosolutionstiWere rejected in
the I•ords without :1 division, and in the Commons by a large
• majority.
'rho principal arguments urged in support of the resolutions
were to the effect t,Jat while it was a<lmi~od tht1t tho king ha<l an
ahstmot right to summon whom he would to tho Privy Council, ~md
by consequence, to 11 sc~d, in tho cabinet, yet that it was highly inexpedient, and opposod to the principles of t-ood government, for a
scat in the cabinet to be held by anyone in conjunction with a permanent non-political office. Otherwise it might happen that an
individual in his capacity of minister of the crown might incur
mlium fLll(l the censure of Parliament for political conduct, so as to
oceasion l1iN dismiHR~tl ft·om i;hc cmmeils of his sovereign, and yet
sLill rom:tin a pnhlic serv:tnl;, n,lthoug·h necessarily weakened in his
eflieie11ey hy the Htigrna, tlmt lmd fallen upon him for political faults.
Such a position is alwa.ys to be dcproeai;ed, bnt more especially in
the eaRo of a judge, whm;e tenure of' of:liec is during good behaviour,
alHl wl10 iR not removable except upon tho joint Addr·esfl of the two
Houses of Parli:tmcnt.
Crtsc of
'J'he case of Imrd Mansfield was tho one chiefly relied upon by
Lord
the
defenders of J_,ord Ellenborough's appointment, that of l•ord
Mansfield.
Hardwieko having been too exceptional to he taken as a precedent,
and no instances prior to the Revolution being now in point, because
of tho great principle of the independence of the judges which was
then aKHerted, c :tnd was subsequently confirmed by the Act of
1 George III. Lord Mansfield's occupancy of a seat at the Council
Board, whilst holding a judicial office, was, however, unknown at
MJO time to either House of Parliament, and was not made public
until several years after he resigned the same. It was also alleged
tlmt Lord Mansfield, after holding a seat in the cabinet from 1757
to 1765, became convinced or" the impropriety thereof, and .withdrew
from it in 1765, expressing regret for his having been induced to
continue so long in an indefensible position; r and that nevertheless
he did not escape from public reproach, and the loss of popularity

•

e

See Hal!am, Const. I·:list. vol. iii.

p. 2G2.

r See Campbell's Lives of the Chief

Justices, vol. ii. pp. 450, 460, 466,
497.
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which overtook him so soon as the fact became known, tl1at he had
been a cabinet minister whilst holding a permanent judicial office.
Furthermore, the dictum of Blackstone-was cited, in condemnation
of this appointment, wherein be said that ' nothing is more to be
avoided, in a f!ee constitution, than uniting the provinces of a judge
and a ministe~M State.' g
And here it may be observed, that the position of the Lord Chan- The Lord
cellor, as a member of the cabinet, appears, at first sight, open to Chancellor.
similar objectioni, inasmuch as he also combines the funGtions of a
judge with those of a minister. But his situation differs materially
•
from that of the common law judges. He only decides questions of
property, and, with the exception of trials before the House of Peers
has no jurisdiction in mllltters of criminal law.• Moreover, apart
from his duties as principal legal adviser of the crown, he is necessarily concerned in advising upon weighty affairs of State; and, as
a natural consequence, W3 properly removable from office with every
change of administration.
•
To revert to the case of Lord Ellenborough. No doubt there Lord
have been numerous instances, both before and since the Revolution, Ellenborough.
wherein common law judges, in their capacity of privy councillors,
have been summoned to attend meetings of the Privy Council, or
of committees thereof, which have been specially convened to take
evidence in certain State enquiries concerning treasonable conspiracies, public riots, or the like. But such services are totally distinct from deliberations in the cabinet upon points of public policy,
which are determined upon political considerations. Recognising
this obvious distinction, it will be seen that the resolution proposed
to the House of Lords, in reference to Lord Ellenborough's appointment, was technically incorrect, inasmuch as the judicial investigations in question are formally entrusted to a committee of the Privy
Council, which includes not only the judges, but cabinet ministers
and others, who are likely to be of service in prosecuting the
inquiry.
On the other hand, the resolutions against this appointment,
•
which were submitted to the House of Commons, though they failed
to receive the sanction of the House at the time, owing to its being
made a ministerial question, were undeniably correct in principle.
Such an appointment would now be regarded as open to grave constitutional objections ; h not because it would be an instance of a
seat in the cabinet disconnected from an administrative office-for
this we have seen is not essential-but because, being an ·independent
Campbell'" Chief Justices, vol. iii.
g Black. Com. b, i. c. VII. p. 269.
And see Brougham, Brit. Const. pp. pp. 184-192. And, as ~o 1\:fr. Fox's
318,359.
doubts on the subject, see Brougham's
h See May, Const. Hist. vol. i. p.
Statesmen, 3rd series, p. 219.
86; Bowyer, Const. Law, p. 173;
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judicial office, it is incompatible, on true constitutional principles,
with the position of a responsible adviser of the crown. For however pure might be the ctmduct of one in such a situation, he
would be sure to bring suspicion upon the administration of justice
before him in all political cases. Moreover, as has b~en pertinently
suggested by Lord Campbell, 'the mischief is not ~nfined to the
period when he actually continues a cabinet minister; for when his
party is driven from power, although all his colleagues are deprived of their offices, he still presides in the Court.of King's Bench,
and there is much danger that in government prosecutions he will
be charged with being actuated by spite to his political opponents.' i
l''ortified by tlw decision of Parliament in his fnvour, Lord Ellenborough retained for 11 while his pbce ll,t the Council Board ; but
bcl(>re the end of the year a clw,nge of ministry occurred, which
compelled him to relinquish it. The mature and unbi11ssed opinion
of Parliament upon the question may be g.therecl from a debate in
the House of Lords on .July 7, 1837, upon the Lords' Justices Bill,
wherein the union of political functions with those of permanent
judicial officeR was unanimously reprobated by the highest legal
and COlJBtitutional autlwritics. Tho son of the ]ate Lord Ellenborongh informed the IIouHe, upon -Lhis occasion, that he had heard
l1iH fnthcr· Ray that, while he thought those who defended his appointnwnt t,o 11 Re:tt in tho cabinet; hall 'very rnueh the best of the
argnmcnt.,' novot·thelosA, if the thing wore to be dono again, he
should not aet aH he had done. J

rrhe A1·chbi8hop of Canterbury appears in tho list of
cab1net ministers during the ad1ninistration of Sir Hobert
Walpole, though not as a member of the 'interior council.'k
Contemporary memoirs represent him, at this period, as
taking an active part in politics, and conferring with
his colleagues on affairs of State.1 But we may safely
~onclude that no similar appointment would now take
place, not only because of the altered relations between
the Established Church and the State, arising out of the
Homau Catholic Emancipation Act, and the repeal of the
civil disabilities of dissenters, but on account of the·
altered state of public opinion in reference to the active
participation of clergymen in political affairs. m Both the
Campbell,~ CJ1ief Jnaticcs, vol.
iii. p. 188. •
j Mirror ofParl. 1837, p. 216G.
• Haydn's Book of Dignities, p. 92.
1
Harris's Life of Hardwicke, vol.

i. p. 383; Vf)l. iii. P· 453.
m See an article in the Law Magazine for May, 1862, on Holy
Orders, as disqualifying· for the House
of Commons or the Bar.
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Archbishops of Canterbury and York, however, claim a
prescriptive right to be summoned to the Privy Council;
and a similar honour is usually conferred upon the Bishop
of London. •The claim of the Archbishop of Canterbury
to a seat in. the Privy Council dates back to ancient times,
when this dignitary occupied a very prominent and influential positiQn in the government of the country.n
The Master of the Mint is another functionary who
used to form part of the administration, with occasionally
a seat in the cabinet, but who is now oo::cluded therefrom. This office is one of much responsibility, and from
an ear1y period in the reign of George III. was accounted
of high political coJ!sideration, and always :filled by a
prominent member of the existing ministry. This led to
its being regarded very much in the light of a sinecure;
and it became usual, at length, that it should be held in
conjunction. with some other public department. Pursuant; however, to the recommendation of a Royal Commil'l§iQJ!,ji1_I849_, ()U the constitution and management of
the Mint.. which wa-s confirmed by the Commons' Committee on Official salaries in 1850-the Mastership of the
Mint bas ceased to be a political office, and is now made
permanent, the incumbent being the working head of a
numerous establishment, under the superintendence of the
Treasury.o A similar arrangement in regard to the office
of First Commissioner of Public Works was advised by a
committee of the House of Commons, in 1860, who were
of opinion that great public advantages would result from
this department being made permanent and non-political,P
n In the lOth Rich. II. the Archiii. And See Brodrick's Judgments
bishop of Canterbury delivered to of the Privy Council, introd. lxiv.;
Parliar.1ent a solemn protest, clajm- Murray's Handbook of Church and
ing for himself and his successors the State, p. 105.
right of being present at all the
o Rep. Com. on Off. Salaries, Comldng·'s councils, whether general, or mons' Papers,\ 1850 (vol. xv.), p. vi.
special, or secret (Rot. Parl. vol. iii. Evid. 140, 142, 1193. Parkinson's
p. 223). The Archbishop of York Under Government,p.115.• Haydn's
also asserts his prescriptive right to Book of Dignities, p. 200.
be one of the king's councillors;
P Rep. on Misc. Exp. Commons'
Nicolas, Pro. Privy Conn. vol. i. p. Papers, 1860, vol. ix. p. 476.
VOL. ll.
M
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but the government have expressed a decided objection
to the proposed alteration upon constitutional grounds.q
The office of Comm~mde·r-in-Chi~l is one which, when
held by the Duke of Wellington, was assocl'iated with a
seat in the cabinet so long as his political f:r1~nds were in
power. Afterwards, when a Whig ministry came in, the
Duke was retained in ofTiec, but the post was made nonpolitical; and has continued to be so ·regarded ever
since.r
Having completed tho enumerilition of the officers of
State of whom the Cabinet Council is properly compoecd,
and of those who, for various reasons, have ceased to be
consi(1erec1 eligible for this high po$tion, we proceed to
designate the offices that constitute the Administration,
apart from, and beside those included in the Cabinet.
The following list inelucles all tho offices which, in addition to those held by eabinct ministers, are necessarily
vacated on a change of ministry." Certain of the most
eminent of these' functionaries arc invariably admitted
into every cabinet, but no partieular rule or custmn is
observed in their selection ; personal considerations, as
has been already remarked, influencing the ehoice of
the premier in this respect more than considerations
connected with the relative importance of the offices
themselves : Five junior Lords of the Admiralty.
Three junior Lords of the Treasury.
Chief Commissioner of Works and Public Bu,ildings.
Chancellor of the Duchy of Lancaster.
President of the Board of Trade.
Postmaster-General.
Paymaster-General.
President of the Poor Law Board.
q Hans. Deb, vol. clxvi. p. 1610.
• See Murray's Handbook, p. 102,
And see JY"st, p. 482.
· and Dodd's :Manual of Dignities, p.
r See further on this point, post,
309 ; revised and corrected from the
latest official lists.
p. 564.
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President of the Board of Health, and Vice-President
of the Committee of Council for Education.
Two joint Secretaries of the Tr;asury.
First Sec~tary of the Admiralty.
Parliamerfeary Secretary to the Poor Law Commission.
Parliamentary Under-Secretaries for the Home Department, for Foreign Affairs, for the Colonies, for War, and
for India.
•
•
Judge Advocate General.
Attorney-General and Solicitor-General..
For Scotland : the Lord Advocate, and the SolicitorGeneral.
For Ireland: the ~ord Lieutenant (who is invariably a
peer), the Chief se·cretary, the Lord Chancellor,t the
Attorney-General, and the Solicitor-General.
Also the following officers of the Royal Household :
the Lord Steward, the Lord Chamberlain, the Master of
the Horse, the Treasurer, Comptroller and Vice-Chamberlain, the Captain of the Corps of Gentlemen-at-Arms, the
Captain of Yeomen of the Guard, the Master of the Buckhounds, the Chief Equerry or Groom in Waiting, and
Cfei'lf Marshall, the Mistress of the Robes, and the Lords
in Waiting.
Some changes are occasionally made amongst the am- Officers
bassadors to the principal foreign courts, and also among ~i:!~~-~r on
the colonial governorships, upon a change of ministry; a ?h:>nge of
.
. bl e rul e preva1'} s m
. t h'1s respect. I t 1s,
. of mmlstry.
b ut no mvana
course, competent to any administration, upon assuming
the government of the country, to require the removal of
these, or of any other public functiona1:ies, whom it may
be desirable, for political reasons, to displace; but a wise
discretion is exercised on this point, with a view to encroach as little as possible upon the permanent element
of the public service, for reasons that will be hereafter
• The Lord Chancellor of Ireland
is expressly disqualified from sitting
in the House of Commons by the
Act 1 & 2 Geo. IV. c. 44. This is
M

the only office in the lisi which, if
held by a commoner, is incompatible
with a seat in that chamber.
2
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explained. And it is held that the continuance in office
of any such functionarY., under successive administrations,
involves no compromise of his private political opinions.a
The' ofTice of private secretary to a member of the
government, being purely a personal appMntment, is
necessarily relinquished on the minister resigning office.v
The members of the administration, w}1ile they may
vary in number, according as it is deemed expedient to
combine two offices in the hands of one person-or to
provide that a particular office shall be made permanent
and non-political, or the reverse--rarely exceed fifty, or,
at the most, sixty indivicluals. These gentlemen hold
their appointments during pleasure,~ a tenure which was
anciently universal, and still prevails in theory with regard
to nearly every office held under the crown ; the exception being in the case of the Judges, the Comptroller and
Auditor-General, and similar public functionaries, who are
made, by Act of Parliament, independent of the crown,
and who are appointed during good behaviour.w
All the members composing an administration are understood to coneur in general prindples of public poliey
and legislation ; and, if they possess seats in Parliament,
are expected to co-operate together in all matters not
specifically agreed upon as open questions. They all
resign when the cabinet retires, or is dismissed, and their
offices are placed at the disposal of the statesman who is
u Dodd's Manual of Dignities, p.
800. And see post, p. 505.
• Private secretaries of cabinet
ministers receive no salary, if they
have a seat in the House of Com·
mons, otherwise they ~are allowed
3001. a year, in addition to the salarv
they may derive from the department
to which they belong... (Report on
Off. Salaries, Com. Papers, 1850, voi.
xv.; Evid. 27-29.) Private secretaries to heads of departments, not
in the catinet, are allowed 1501. a
year. (Hep. on P11blic Offices, Com.
Papers, 1854, vol. xxvii. p. 855.)

Private secretaryships in the civil
service are generally considered. as
corresponding to a post or( the·staff
of the army, .11nd do not interfere
with the position which their occupants may hold in any _perlllanent
department. Almost all these func~
tionaries hold their appointments in
connection with a clerkship, either in
the office of -their.Cliief;::o-r-i:n-so:rne
other branch of the public service.
-Hep. of Committee on .J:)iplQruatic
Service, Commons' Papers, 1861, vol.
vi.; Evid. 2125.
,. See ante, vol. i. p. 889.
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nominated by the sovereign as the head of the new
ministry.
•
Among the offices enumerated in the foregoing list, Necessity
t •
d that partak e ofth e nature of smecures
.
some
some Wl'11 be.toun
; for
political.
or that, at any rate, have very light duties properly liffi~:s wtth
belonging to them : such as the Lord Privy Seal, the Pay- d~ties.
master-General, and the Cha1icellor of the Duchy of Lan•
caster. To these might be added, the Lord President of
the Council and the junior Lords of the Treasury, excepting that the duties formerly assigned to tke Lords of the
Treasury would, if still performed, render their offices of
considerable departmental importance. x This state of
things, if objectioname in theory, is, in practice, of mate•
rial advantage to the working of parliamentary government, and serves to remedy what would otherwise be a
serious defect in that system. Y As a general rule, cabinet
ministers, however competent, from previous knowledge
and experience, to give judicious advice on the subjects
which ordinarily engage the attention of a government,
have no time fo spare for the deliberate investigation of
new topics which unexpectedly present themselves for
consideration. And when it is necessary to institute
minute enquiries into matters of detail, in order to arrive
at a proper determination of such questions, recourse
must be had to the services of others whose time is not
wholly absorbed with their own official business. Members of either House of Parliament, who are out of office,
and are disposed to turn their attention to the questions
of the day, have ample leisure for such investigations; but
it is otherwise with cabinet ministers, who are usually
so engrossed with the duties of their respective departments, that they can seldom undertake new enquiries; or
even examine into the actual results, to the country at
large, of measures which have been adopted by ParliaSee post, p. 438.
Y See Report on Official Salaries,
Commons' Papers, 1850, vol. xv. ;
x

•

Evid. 135, 142, 170, 186, 193, 1225,
1259.

166

THE CABINET COUNCIL.

ment, perhaps, upon their own recommendation. This
defect, which has become sufficiently apparent to occfision
grave disquietude among the well-wishers of our present
constitutional system,z would be altogether. insurmountable if every man in the cabinet had his time as fully
occupied as is the case with the principal ministers of
the crown." But, by including among tl;e offices to be
hold by responsible ministers, some, the duties of which
are so light as not to require the continued personal
attendance of the incumbents of t~e same at their departments, the defect is considerably lessoned, if not altogether
removed. The persons chosen to fill offices of this description have generally been selected for their capacity to aid
the government, by the assistance they can afford to the
heavily worked ministers, and for the aptitude for public
bnsi neBs they have disphycd as independent members of
Parliament. b In this way an opportunity is afforded of
introdneing into the gov<:rnment men of marked ability
or influence- or who may represent large classes and
great interests in the country- or diff()rcnt shades of
political opinion among members of th(3 same partyand yet who may be unwilling or unable to undertake
the duties of a laborious department." By eonnccting
sueh men with a government, through the tic of a lucrative offiee, you are able to govern more effeetivcly, and
with the full strength of party combination, which is abso• Sec observations on the subject,
with suggestions for remedying this
groat and increasing evil, which
renders oificial service, especially in
the higher departments, more onerous
every year, and demands from minister.~ of the crown ' severe, unremitting, and exhausting labour, such
ns the physical fowers of few men
can long sustain, in the Edinburgh
Review, v-ol. xcv. p. 230. 'Anybody acqll'llinted with official life
knows how attention to a large
amount of details, and interruptions
by persons whose business is not

particularly important, exhausts the
energies of the head of an office, and
lessens the attention he could otherwise pay to important matters.'
Secretary of State, Sir S. N orthcote ;
Hans. Deb. vol. clxxxix. p. 817.
a Report on Official Salaries, 1850 ;
Evid. 1225, 1408.
b Ibid. 1261, 1262.
" Ibid. 168, 339, 1222. Upon the
formation of Lord Grey's gov(lrnment, in 1830, he offereJ Lo Lords
Lansdowne and Holland offices of
great labour and importance ; but
they both d<:Jclined, on the plea of

MINISTERIAL ORGANISATION.

167

lutely necessary to success under our parliamentary
system.d
•
The services of such persons are of great importance to s~r':"ices of
a ministry i~ various ways ; and their extra duties, though :~I~~ers
accidental a~d temporary, together give them very con.:. liih~.
stant employment.
They assist the deliberations of ~ut~~l
government, bringing the help of their talents or party
influence in aid of consultations upon measures to be
introduced ; and they afterwards afford substantial support in carrying the same through Parliament.e They
serve as unpaid memoers of commissions (being already
in receipt of salaries from their offices) and in such investigations acquire kn~wledge, which is of immense advantage to them as members of the government. They are
free to sit upon parliamentary committees on public
questions, on which it is necessary that the government
should be represented. They have leisure to undertake
the conduct of government business, generally, in Parlia.:.
ment, and to prepare themselves for the explanations
required. to further the same ; especially in regard to Bills
of_trade.and finance. They are able to look into mlmerous guestions that may arise, from time to time, whether
out of parliamentary enquiries, or on behalf of the Secretaries of State, or the Chancellor of the Exchequer ;
giving to these ministers the benefit of their opinion,
which is of great service in enabling them to form a jwlgment on matters, possibly, of very considerabl~ moment.f
They can also undertake to represent such of the adminis-

.

insufficient health and strength. He 1846, the government were enabled
then tendered to them the offices of to obtain the valuable assistance of
President of the Council and Chan- Mr. Macaulay, in the cabinet, -by
cellor of the Duchy of I~ancaster, tendering to him the easy post of
which they accepted. Had he not Paymaster-General ; he being unbeen able to proffer to these eminent willing again to accept the laborious
noblemen offices of this description, office of Secretary-at-\Var, which he
the government and the country must had held under a former administrahave lost the benefit of their abilities, tion.-Jbid. 1260.
•
d Ibid. 341.
and the political strength derivable
e Ibid. 190.
from their connection with the
t Ibid. 135, 142, 185-l!H, 1468.
cabinet. (Ibid. 1223.) Again, in
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trative departments, in both Houses, as are~ not dir-ectly
represented therein by their respective chiefs; a .service
which, in itself, is esse;tial to the satisfactory working Qf
parliamentary government. g
•
~
But, admitting the benefits arising from i'tle existence
of these offices, the question has been raised whether it is
not objectionable in principle to retain offices which are
virtually sinecures, in order that the incumbents thereof
may have seats in tho cabinet, and be free to undertake
any duty that _is required of them; and, it has been
queried, whether it might not be ~otter to set apart formally a certain number of seats in the cabinet, to be held
by salaried ministers of the crown, bm without the burden
of any departmental office in connection therewith. There
would, in reality, be very little difference between such a
plan and the existing practice ; the alternative suggested
would simply compensate persons for services as members
of government, without giving them direct oflicial functions; but such a proceeuing would be nltogether opposed
to constitutional precedent.h We have already seen tht"tt
it is not unusual for a. seat in the cabinet to be assigned
to some veteran statesman, who is willing to afford the
bene{it of his experienced counsels, although unable to
assume the cares of office ; but, under such circumstances,
no regular official labour, of any description, is exacted,
and no salary is given. For the usage of the constitution
requires that a distinct office shall be conferred in order
to justify payment for services rendered.i
The question whether such services are performed
exclusively on behalf of a particular office, or whether
they are of a more general character, is wholly immaterial.
It is impossible to ensure the regular and efficient discharge of any description of work without due compensation ; and it is therefore imperative that if the assistance
oLthe best men of the party in power, in carrying on

•

• Report on Official Salaries, 1850;
Evid. 136.

h Ibid. 1443, 1444.
' See post, p. 365.
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the government, is to be obtained, some method must be
found to secure to them a prop~r pecuniary equivalent
for their time and labour. This is now effected by the
retention of• the offices above enumerated among the
number of &ose set apart for members of the cabinet.
And taking into account the mass of work, official and
parliamentary,. which ordinarily devolves upon cabinet
ministers, it was the declared opinion of Sir Robert Peel,
that the number of political offices capable of being made
the assistuse of in order to secure for an administration
•
ance required, did n<1t admit of any reduction.i Since
his time, however, the Mastership of the Mint, which was
formerly a sinecure political office of this description, has
been made non-political and permanent; and another
office, that of Paymaster-General, the actual duties of
which are exceedingly light, is now invariably held in
connection with some other political appointment.k It is
evident, therefore, that in the progn~ss of administrative
reform efforts have been made to lessen the number of
offices that partake of the nature of sinecures, even to the
verge of interfering with the efficient discharge of the
onerous duties devolving upon the responsible servants of
the crown.
With reference to the combination of two offices in the
hands of one person, it should be observed, that this is
altogether a matter of ministerial arrangement, and is not
unfrequently resorted to, at the dis~retion of the Government. It can be authorised at any time by an Order or
Declaration of the Queen in Council, as it is a prerogative
of the crown to create, regulate, or abolish offices. 1 It
has been customary for the Vice-Presidency of the Board
of Trade, to be held in conjunction with the post of Paymaster-General ; for the office of Lord Privy Seal to be
occasionally associated with that of Postmaster-General;
for the Judge Advocate General to serve as one of the

•

Report on Official Salaries, 1850 ;
Evid. 324.
j

k

1

See post, p. 458.
See ante, vol. i. p. 385.

..
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Church Estates Commissioners, and for the different Secretaries of State to r~lieve one another in their several
departments upon any pressing necessity.m But such
arrangements. are merely provisional, and Jre set aside
whenever thmr temporary purpose has been fulfilled, or
the exigencies of the public service require it. When two
offtces are formally bestowed upon one pe:.son, it is usual
to provide that the salary of the principal oifice only
shall be paid ; thus effecting a saving to the public so
long as the plUiality continues.

•

The most notable example of a plurality of ministerial o:fl:iees in
Ute ha.nds of one individual occurred in 1834, at the time of the
dissolution of the Melbourne ca.binot, when-the Duke of Wellington
wa.il sent f(n·, and a.dvised tho king to entrust tho task of forming an
administration to Sir Robert Peel. Sir Robert Peel was then
travelling on tho Continent, AO that to prevent delay the Duke, with
char:wtm·istic promptitude, himself a.ccepted the office of First LorE.
of tho 'l'rca~ury, together with the seals of one of his Majesty's
Princip:tl Soercktrics of Stai>o, which gave him authority to act as
seel'Ct:u·y fot' :tll the deymrtmont.H, Home, ]foreign, n.nd Colonial.
lliH sole colleague waR Lord l;ymlhnr~:~t, who accepted tho of'lice of
J~ord Clmncollor. 'l'his proceeding, though confessedly merely provioiona.J, and only intended to socu.ro to Sir Hobert Pool, 11pon his
arrival, .a freedom of choice in tho filling up of his ministry, was
severely criticised at the time. Regarded as a tompora.ry expedient,
it could not be pronounced unconstitutional, though if resorted to
under other circumstances it might load to serious abuses. A precedent in defence of the proceeding was adduced in the case of the
Duke of Shrewsbury, who, at the close of Queen Anne's reign, accepted tho office of Lord High Treasurer, in a.ddition to the offices
of Lord Chamberlain and Lord J.;ieutenant of Ireland, already in his
poHscsHion. But this also took place under extraordinary circumRtm1cos, and did not continuo for many days. Neither case would
admit of justification except as a temporary and provisional arrangoment.n

We have already adverted to the principle whereby
all the prominent executive offices are held upon the
m The offices of First Lord of the
Tl'Oasury a~d Chancellor of thA liixchequer used frequently to be held
by the same person ; btit it is doubtful whethet· they will ever be so held

again. See post, p. 427.
n Duke of
ellington's explauations; Hans. Deb. February 24, 1835;
May, Const. Hist. vol. i. p. 23.
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tenure of parliamentary confidence, in the advisers of Political
the crown, and a fair proportion r;f the political element ~~n~:e
is maintained in the governing body of every political limite~ to
d
. . go1•ermng
. }
department.I • B ut t h e progress of enl1g 1tene opmwn body.
within the present century has led to the limitation of
political offices to the smallest possible number, consistent
with the preilervation and efficiency of a responsible
government, with a view to avoid the evils of the Ameri•
can system, the ill effects of which have been elsewhere
•
pointed out.P
It is doubtless most desirable in the interest of the
State, and of the whole commonwealth, that differences in
political opinion with the government of the day should
not disqualify for the service of the crown. That while
active opposition to the government, on the part of those
who are employed in the public service in direct subordination to some political functionary, is regarded as a
just ancl adequate cause for dismissal-the holders of
more dignified or independent offices, such as military or
naval officers, lords lieutenant of counties, sheriffs, ancl
other distinguished public functionaries, not immediately
engaged in political affairs, butwho occupy an influential
position in their respective localities, should be free to
act as their judgment may dictate upon all questions of
public policy.
Within the present centmy it has also become the established usage to account all offices of this description as
being tenable by men who are politically opposed to the
existing administration. And the dismissal of persons
from such offices on account of their opposition to the
government, which was no unusual occurrence in the
early part of the reign of George III., would now be
regarded as tyrannical and unjust.q
Futhermore, in the case of military or naval officers,
" See ante, vol. i. p. 377 ; and post,
p. 242.
P See ante, vol. i. p. 378; post, p.l76.

q See ante, vol. i. p. ~6 ; Edinb.
Review, vol. cxxvi. p. 12; Hearn,
Govt. of Eng. pp. 246-251.
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intemperate, or even factious language made use of in
their place in Parliament-unless taken up by the House
itself, and made the s~bject of an Address to the Crown
-would no longer be accounted a sufficie~ reason for
dismissal from the service. And similar freeaom of speech
is also allowed Ht ordinary political meetings, provided
that nothing be said that is treasonable, ~r a direct infi·ingement of the Mutiny Act, or the Articles of War!
As regards those who are directly subordinate to any
member of the. administration a different principle applies. They are bound in duty to•serve with the utmost
fidelity and impartiality their superiors in office, whatsoever may be the political opinions tJ.oJ.ey may respectively
hold. These subordinate functionaries constitute the permanent element of the public service ; and it is owing to
the happy combination of the political and the permanent
elements in the administrative system of Great Britain,
and to their mutual dependence upon each other, that its
successful operation is attributable. For ' in every department of State there is a permanent element, and also
what may be termed a progressive and political one.
The permanent public servants preserve all the traditions
of the office, and carry on the ordinary business. They
are the advisers of, and to a certain extent, a check upon,
the new political chiefs who come in without experience ;
while, on the other hand, the tendency of all permanent
officers is to get into a certain routine, and a change of
the heads, from time to time, checked by the permanence
of those who are always in office, tends very much to
produce an irnproved system of administration of any
department.' s
But it is undeniable, that an undue preponderance of
r Corresp. Will. IV. with Earl
Grey, vol. i. pp. 352-359, 368.
And see Edinb. Review, vol. cxxv.
p. 534.
•
• Evidence of Sir Charles Wood
(afterwards Lord Halifax)-a states-

man who presided over more public
departments than any of his contemporaries-in Repmt Oom. on Board
of Admiralty, Commons' Papers,
1861, vol. v. p. 336.
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the political element would entail great evils upon the Political
public service. Certain changes o\ policy are unavoidably ~~~t:f:a
incident to every change of ministry. As a necessary re- n:entscomresult of Pt,liamentary government, all the departments bmed.
of State are subjected to parliamentary control, and more
or less exposed to the fluctuating influence of party politics. The pre_dominant party will be in power, and will
select its own instruments of government; and of course
•
frequent changes of administration must lead to unsteady
steering at the helm, to repeated changes. of system, and
infirmity of purpose, i!nd to much wasteful expenditure.
On the other hand, corresponding evils, of perhaps greater
magnitude, would result from an undue preponderance
in the permanent element. Parliamentary government
is doubtless a complex and difficult system to work out.
It is invaluable in the respect it shows for the liberties of
the subject, but it . is peculiarly exposed to abuses in
matters of administration. So long as it continues in
operation the government of the country must be carried
on in harmony with the majority in Parliament, and to
ensure this, some measure of the parliamentary element
must be infused into every part of the governing body.t
Recent administrative reforms, however, have all tended
to reduce the proportion of the political element, by recognising the supreme authority and responsibility of the
parliamentary chief of each department; holding him
accountable for the weakness or efficiency of all his
subordinates.
Having thus secured an adequate responsibility for the Parlia·
' '
·
·
b y toment
not
effi Cient
a d m1mstrat10n
of t }1e wh o1e publ'IC serviCe,
intermeans of the control which is exercised by Parliament fere wi~h
p arl'mment sh oull
snbordl.
. .
over ca b met
m1msters,
c caref ully ab- nates.
stain from any direct interference with the subordinate
officers of government. Such persons can only receive
Report on Official Salaries, Commons' Papers, 1850, yol. xy. ; Evid.
2658, &c.; Report on Board of Adt

.

.

m1ralty, Commons' Papers, 1861, vol.
Y. p. 159.

...
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instructions as to the performance of their official fun<>
tions, from a responsible minister of the crown.u For 'it
is not the departments ;,.hich govern; they, strictly speaking, are only advisers of those who govern., A department ought not to be held responsible in·~ny way, for
very often the advice of the department is not taken.'
' rrhose who arc responsible f(:>r the conduc~ of the public
policy must act as they think i1t.' x
Upon this principle Mr. Lowe, the Vice-President of the Committee of Council ~n ]~dumtion (and :1 member of tho administration,
though not of the cabinet), notwitlu;tandilfg that he was tho working
hea,d of the Ji]clucation Department, doc:htr·od that he ~houlcl not luwo
thought it; nec:er,sary to resign hiH office-when the House of CommonH, on April 12, UW4, pftssecl a vote of c·ensure upon the department f(n' the nllogccl 'mut,ihttion' of inspectors' reports-had it not
boon tlmt he C011siclorocl his porsonnl honour and veracity to have
been impugned. He thus defined his position, in reference to the
vote of commro, hoforo n, oommittoe of tlw House of Commons: 'The
dnparLrncnt waR een;;nrud, hut th1tt would not have concerned me;
iilmt woula have been t,Jtc govomment'i'l look. ont. J conRidorcd my
pcrs01ml honour WltK RLrt.wk. at, wl•ich cam;ecl mo to resign.' Y

rro the same dfed :it )laS been declared, by the highest
authority, that whih~ tJJc Houses of rarliamunt me Ht
liberty to express their opinion as to the manner in whieh
any department of the public service is conducted, they
should never attempt to impute blame in such mattei's
" SPe the case of Sir Baldwin
W rtlkPr, Hans. Deb. vol. clxi. p. 1()31;
vol. clxiL pp. 140, 2!15. It is competent to any member of the legislature
to call the attention of l'arlimnent to
abuses or irregularities in the conduct
of business in any department of
State: but the intention to submit
a case of complaint to. the notice of
either House ought :fllst to be communicated to the department con·
cm·ned, so as to a.fford an opportunity
for the redrP.os oft.hR pA1·tirmln.r g'"i':Yance. If no remedy be thus obtainable, it wouM be proper to appeal to
the Ilou~e to appoint a committee of

enquiry. (Ibid. vol. clxxiv. p. 4Hl;
vol. clxxxiv. p. 2164.)
See also,
objections to the interference of
P1;rliament with the preparation or
publioation of annual reports, by
departmental officers, ibid. vol. chiii.
p. 2083 ; vol. clxx. p. 23.
x Evidence of the Right Hon. 'l'.
Milner-Gibson, before the Committee
on Trade, Commons' Papers, 1864,
vol. vii. tl· 549. And see Hearn,
Govt. of Eng. p. 254.
Y Report, 0om. nn Rflnr>~.t.ion Inspectors' Reports, Commons' Papers,
1864, vol. ix. p. 81. And see ante,
vol. i. p. 264.
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to the non-political servants of the crown: excepting, of
course, in cases of personal misconduct. But, under any
circumstances, responsibility for the actions of subordinates sboujd always be fixed upon their political beads.
' If ministe~" find that the (permanent) officers of the
departments do not work well under them, then it is
their duty to devise some remedy for this inconvenience ;
but the respon;ibility should not be divided, it should be
.
imposed only on those who are able to answer for themselves in the House."
It is of the first iml'Ortance to the publ!c interests that Good unthe best possible understanding should prevail between ~ersbtaendthe permanent oftic~rs of the crown and their political t:veen poli. c: Th'IS can on1y b e ensure db y rec1proca
.
l confid
and
cb 1e1s.
1 ence tical
permanent
and respect ; and nothing has contributed more to elevate officers.
the English administrative system to its present high
standard of excellence than the uniform maintenance of
a spirit of hearty co~operation and mutual good-will between the political and permanent servants of the crown,
totally iti·esi)ective of t)ersonal opinions upon the politics
()f t11e day. Witness the testimony of Mr. Disraeli, in
reference to his first appointment as Chancellor of the
Exchequer, in 1852 :-'When I went to the Treasury the principal pennanent civil servants of the crown were all men of even
extreme Liberal opinions. They had been appointed by
the previouR government, and of course they were, in ·
their opinions, hostile to our government ; but I treated
them with implicit confidence, and they served me with
the greatest zeal and fidelity, I may say even with devotion.' 'The permanent civil officers,' he added, ' did
their duty cordially and completely ; and they would do
their duty cordially and completely to-1~orrow, if there
~

u

Q

1l

~·' &1"

• Sir Charles Wood, Hans. Deb. Aud .. Genl. in Corresp ... &c.,
vol. clxi. p. 1266; :Mr. Gladstone, Exch. and Audit Depts .• Act, Comibid. p. 2035; and see vol. clxii. p. mons' Papers, 1867, No. 97, P· 47.
1392; Sir \Vm. Dunbar, Oomp. and

-
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were a change of government; that is my decided opinion."'
It is unquestionably the.bounden duty of all public servants
-whether they owe their appointments, in the first instance, to political preferences, or not-to shol"" the utmost
fidelity towards their official superiors, for tlie time being,
otherwise they would be juotly amenable to censure and
•
removal from office. b
Another cordial and emphatic acknowledgment of the
integrity, ability, and zeal displayed by the subordinate
officers of the crown in Great Britain will be found in a
paper laid before Parliament in 1~68, which contains a
series of letters written by the several Secretaries of
State for Foreign Affairs, from 183!!! to 1866, upon the
occasion of their quitting office. These letters vie with
one another in expressions of esteem and gratitude for
t}1e able and indefatigable assistance rendered by the
clerks in the Foreign Office of every grade, to the minister in charge of that important department.c Similar
testimony to the efficiency and honesty which characterises the permanent civil service of Great Britain has
been recently borne from a very different quarter, in recommendations to the Congress of the United States
by leading American ministers, in favour of the introduction of a new rule .of appointments in the executive
departments at Washington, requiring positions in a
higher grade to be filled from the grades below, together
w~th such provisions as would ensure the retention of
competent clerks through every change of administration;- thereby exchanging the objectionable and
demoralising system hitherto established in that country,
for the English civil service tenure.d
• Report on Docllyard Appointments, Commons' Papers, 1852-3,
vol. xxv. pp. 300, SOL
h See further on this subject, ante,
vol. i. p. 388, &c. ; post, p. 259.
c Statemjnt
respeding Foreign
Office Agencies, 1868, p. 19.
11
Letter of H. M'Culloch, Secre-

tary of the Treasury, dated January
29, 1868, on re-organisation of Tl·easury Department, U. States, p. 3.
Report of D. A. Wells, Special
Commissioner of the Revenue, tmnsmitted to Congress in January, 1868,
pp. 45-48; and see ante, vol. i. p.
379.
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·· Within the last ten years considerable improvements
have been effected in the orgltnisation and internal
economy of the various departments of State in Great
Britain. T~e dissatisfaction so universally felt by the
nation at the "conduct of the Russian war, and the widespread conviction that the disasters attending the early
Crimean camp~:tigns were mainly attributable to the iri:.
efficiency of the public departments, gave rise to a political agitation, whose rallying cry was 'Administrative
reform.' A society was formed to effect ~his object, but
it soon becanie appar~nt that, however necessary it was
that some alterations should be made in the machinery of
the State, this association was wholly incompetent to
devise appropriate remedies. Accordingly, it failed to
secure any perceptible hold either upon the sympathies
of the country at large or upon the convictions of th~
more intelligent portion of the community. Moreover,
the speeches in Parliament of the leaders of the movement indicated an absence of any clear conception of
the precise objects to be sought for, as well as of the
means for attaining them.e Fortunately, however, the
statesmen then in power took warning by the misfortunes
that had befallen the country from the want of an adequate control and responsibility in the governing body,
and set themselves in earnest to the work of investigation
and reform. They instituted a thorough and searching
enquiry, by means of official sub-committees, into the
actual condition of all the public departments. They.
sought the aid of parliamentary committees to enquire
into the causes of mal-administration and to recommend suitable remedies for the consideration of govern~
ment. The suggestions thus obtained were i1i their turn
• Annual Register, 1855, p. 144. cil in the previous month; intendi<ngSee debates in House of Commons this measure to be the commen<!leOJJ Mr. Layard's motion of June 15,
ment of an effective reform in the·
1855, and on Sir E. Bulwer-Lytton's public departments. So~e experi~
amendment thereto. The ministry enced administrators, lJOwevet; ha.ve
had established the system of compe·- doubted the policy of this sy~tem.
titive examinations by Order in Coun- See ante, vol. i. p. 385.
VOL. II.
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submitted to official scrutiny before ~eing carried out, and
the result has been th~ complete reorganisation of some
of the leading departments of State, heretofore so grievously mismanaged, and the introduction· tjerein. of an
improved system, calculated to prevent th•e recurrence
of former evils, and to place in the hands of responsible
ministers the requisite authority to carry Qn the government in every emergency, unfettered by official routine,
and with all the strength derivable from the ready cooperation of every branch of the public service. The
promptitude and efficiency displayed by the newly organised War Department, in despatching to Canada in
the winter of 1861-2, and to Ol:tina in the previous
summer, fully equipped armies, amply supplied with the
means for attack or defence, are proofs of the reality of
the improvements effected, and testify to the value of
administrative reform when it proceeds from within
instead of from without.
Nevertheless, so far as the Board of Admiralty is concerned, it must be confessed that much remains to be
accomplished before this important branch of the public
service can adequately discharge the duties which devolve
upon it. The existence of serious defects of organisation is generally admitted; and it may be hoped that,
profiting by past experience, the efforts now being made
for the reform of this great department of State will not
prove unavailing.
When first considering the important questions involved
in the reform of the War Office, and of the Board of
Admiralty, Parliament had the benefit of the practical
sagacity and great experience of that veteran administrotor, Sir James Graham, whose services in the committees of enquiry into the working of these departments
were invaluable, as we shall be able to point out more
particul~rly when describing the routine in these several
offices.
One prominent feature in the reforms recently effected
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in the public departments of Great Britain is deserving
of special mention. It is the general substitution of
concentrated responsibility, in the hands of a minister of
the crown, for the undefinable and irresponsible authority
of boards. •Formerly it was the custom, in most of the
public offices, to place the supreme contro11ing power in
the hands of a board, consisting of several members,
nominally of• equal rank, and who in their collective
capacity met together, at stated times, to transact the
business of the department. The TreasurY., the Admiralty,
the Board ofTrade a!'ld Plantations, the Board of Control
for the Government of India, the Ordnance, and the
Board of Works, w~re all originally constituted upon
thispri11<~iple.f Gradually, however, it became the practice for. the. president, or other presiding officer, to transact
the ordinary business of the· department, convoking the
assistance of his colleagues only upon rare and unusual
occasions. s But while, in most cases, the outward semblance of a board is still preserved, enlarged experience
in the _practical working ofgovernment has led modern
statesmen, with singular unanimity, to concur in condemning boards as instruments of executive authority,
on account of their being impediments to prompt action,
and destructive of personal responsibi1ity 1 without offering
any equivalent aclvantage.h Accordingly, with the solitary
f See Bentham's Works, vol. ix.
p. 218, n. By 6 AnnA, c. 7, sec. 27,
no increase in the number of commissioners. for exe(JU.ting any existing
office can be made without the consent of Parliament.
g Report
on Official Salaries,
Commons' Papers, 1850, vol. xv. Evid.
873, 87 4.
h 'A board is a very bad thing to
administer, but a very good thing to
check the expenditure of public
money.' Rt. Hon. Mr. Lowe, Rep.
Com. on Education, Commons' Papers, 1865, voL vi. Evid. 670.-See
Lord Henry Lennox's speech on a
mation for a minister of the crown to

N

be responsible for education, science,
and a1·t estimates, &c. in House of
Commons, on March 18, 1862 : and
the comments thereupon in an article
in the Edinburgh Review for January, 1868, on 'Public Galleries and
lrreRponsible Boards.' See also the
grounds whereon the govemment
opposed a motion in the House of
Commons on February 28, 1863, to
declare that where differences of
opinion have arisen with respect to
the interpretation of treaties between
the native princes of India and the
imperial authorities, the ~uestions at
issue ought to be referred for decision to the Privy Council instead of
2

Abolit,ion
of boards.

•
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exception of the Adm1ralty, all the boards above enumerated have practically ceased to exist. The Treasury
Board never assembles, except for certain formal or extraordinary business, its duties being transac&ed by the
Chancellor of the Exchequer, aided by his coi!eagues and
assistants at the Treasury. The business of the Board of
Trade is performed by the president and secretary. .The
Board of Or<lnance has been abolished, and its powers
transferred to the department in charge of the new Secretary for War. Tl!e Boanl of Control has also ceased to exi:;t,
upon the appointment of a Secretrt'ry of State for India.
The Secretary for India is, it is true, assisted by a permanent council, or board, composed• of men who have
local knowledge of Indian afntirs, and who are possessed
of certain specia1ly defined powers ; but the secretary
himself has supreme authority, and is personally responsible for everything connected with the government of
India. 1 The ol<l l3oanl of Works has been divided into
two branehes, one of which, that of Woods and Forests,
has been placed under the direction of two perrmment
commissioners, who 'consider that their work is much
more satisfactorily performed since they have ceasecl to
be a board, and have been empowered to act individually;' i and the remaining duties of the Board of Works
arc performed under the sole authority of a First Com-·
missioner. The consthution of the Board of Admiralty
alone remains unchanged. But while respect for its.
ancient organisation, and a fear of raising discussion
upon delicate questions of jurisdiction and authority,
have hitherto prevented the formal remodelling of this

.

•

being decided by the Secretary of
State for India, when Secretary Sir
C. Wood maintained that 'on all
questions arising with other powers,
independent . or . quasi'- independent,
the government mttst act on their
own responsibility, subject to the
control of Plrliament, and they could
not shift tha.t responsibility to the
JudicialComn:iitteeofPrivy Council.'
Hans. Deb. vol. clxix. p. SL4.

1 Sir C. Wood in Hans. Deb. vol.
clxxii. p. 784. The Indian Council
may indeed control the Secret:try
upon one or two matters specially
reserved for their concurrence by the
statute, otherwise his power is supreme. See post, p. U72.
·
J Rt. Ron. W. F. Cowper, First
Commissioner ofW orks, Report Com.
on Miscellaneous Expenditlll'e, Commons' Papers, 1860, vol. ix. Evid.884.
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important department of State, its actual working has
been so modified by usage as ~ bring it into greater
harmony with the modern ideas of responsible administration. k 1'~e Board of Admiralty is now conducted
in accordance with the system introduced by the Duke
of Wellington for the governance of the Board of Ordnance, at the time that he filled the post of MasterGeneral of that department. This system provided for
the subdivision of labour among the various members of
the board, to each of JVhom his special wcfrkwas assigned,
subject to the supreme control of the Master-General, to
whom every important matter involving new principles
was referred. This• plan has been found to work very
well at the Admiralty, as will appear more particularly
in a subsequent chapter, when the political functions of
the Board of Admiralty come under review. The President and Vice~President of the Committee of Council
on ·Education ire assisted by a committee of Cabinet
nii:nisters, appointed· by Order in Council, to advise upon
educational questions. But this committee never meets
unless--cspecfallj sul:nmorl.ed by the Lord President. It
never interferes· in matters of administration, being merely
a consultative body, which, in point of fact, represents
the Cabinet, so far as the adoption of general principles
of policy and the agreement to Minutes of Council on
Education is concerned. But the responsibility for every
thing connected with this department rests entirely and
absolutely upon the Lord President. 1 ,
The superior advantages of governing by means of
.
.
one responsible head, over the old-fashli:med system. of
administration by boards of control, is now so generally
acknowledged, m that of late years the internal government
• ' The Admiralty is not, in prac- mons' Papers, 1885, vol. -vi. E.vid.
tice, a board. Its affairs are admin- 1906, 2296.
istered by a responsible minister, with
m A noticeable illustraion of this
a .·. council of professional officers.' fact is found in the practice of the
Lord C. Paget, Secretary to the Ad- colony of Victori~t, wherein, after
miralty, in Hans. Deb: vol. clxix. the introduction of parliamentary
p. 824. And see po.5t, p. 597.
government, the · Board of Crown
1
Rep. Com. on Education, Com- Lands and Public Works was con-

•
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of British India has been gradually remodelled upon a
similar plan. At one time the Governor-General, ruling
over upwards of one hundred millions ofJeople, exercised his vast powers in conjunction with . . E~<:Nutive
Council, acting as one body, without any separate departmental functions. But at the suggestion of the late
Lord Canning, when Governor-General, ttnd with the
concurrence of his council, that system was altered, and
the Executive Council divided into departments, each
member thereof being charged wit~ a particular branch,
such as Army, Finance, Public Works, or the like, while
the responsibility of the council, as. a whole, remained
unchanged.n This scheme is being carried out, under
the provisions of an Imperial Act passed in 1861, which
empowers the Governor-General to divide the business
amongst the members of his council according to his
own discretion. The authority of the Governor-General,
however, remains paran:wunt and supreme, and can be
in no respect limited or controlled by the action of his
council. 0
Salaries of
Having discussed the questions of the origin and cornMinis tors.
position of the Cabinet Council, and briefly considered
the various 9ollateral points connected therewith, we have
now to refer to the salaries and other emoluments appertaining to the offices held by the principal members of
the administration. Formerly, the great offices of State
were much more lucrative than at present. Various
means existed, as by the possession of sinecures or reversions, or by fees and allowances, whereby the perquisites
of office were increased. But all these have been abolished, in the gradual progress of economic reform. Up
to about the year 1825 there used to be an allowance to the
verted into a department having a Eng. p. 258.
president and three vice-presidents,
• Evidence of Sir J. Graham,
each of the~ politiCJal officers, charged before Com. on Board of' Admiralty,
with a separate class of duties, and Commons' Papers, 1861, vol. v. pp.
assisted thetein by a board of ad vice, 140, 146. See also Evid. pp. 206,
composed· of permanent and non-poli- 358.
.tical office1·s. See Hearn, Govt. of
o See post, p. 580.
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First Minister, and to each of the Secretaries of State, for
a certain amount of plate, by way of outfit, on their first
accepting office. This was paid f~r out of the Civil List ;
but it ~as si1ce been taken away, together with all fees and
gratuities of •every kind.P Since 1830 the salaries of the
Prime Minister, of the Chancellor of the Exchequer, and
of the Princip.al Secretaries of State have been severally
fixed at 5,000l. per annum : that of the First Lord of the
Admiralty at 4,500l., and those of the other heads of
administrative departments generally ~t 2,000l. per
annum. This reduct~n was effected at the instigation of
ministers themselves.
Immediately upon the Grey
ministry acceding ro office, they placed the amount of
their respective salaries under the consideration of a committee of the House of Commons, and accepted the recommendations for reduction which were made by that
committee.'~
These salaries come under the revision of
Parliament every year, as ~they are included in the estimates; and voted in supply; In 1850 the official salaries
again underwent examination by a committee of the
Jiqgse .of (Jom;mons,but the committee were of opinion
that, with scarcely an exception, the salaries of the chief
administrative offices 'were settled in 1831 at the lowest
amount which is consistent with the requirements of the
public service.'r
·
Most of the leading statesmen of the day were examined
before the committee in 1850, and they concurred in the
foregoing opinion, alleging, with rt:;gard to the offices for
which a salary of but 2,000l. a year is given, that they
do not compensate the parties holding them, and offer no
pecuniary inducement to public men for their acceptance.•
Without advocating the ·increase of existing salaries, it
was urged on behalf of their present rate, that it is of the
p. v. May, Canst. Hist. vol. ii. p. 5~9.
P Report on Official Salaries, Commons' Papers, 1850, vol. xv. Evid. And see an article on the Pay of Mmisters of the Crown, i// Journal of
271, 272.
Statistical Society, vol. xx. p. 102.
q Mirror of Pari. 1833, p. 617.
• Rep. on Off. Sal. 1850, Evid. 91.
r Rep. on
Offic. Salaries, 1850,

.
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greateBt pub1ie advantage that men of ability, of small
private means, should be enabled to enter into public
employ instead of the •professions, without being placed
in an unfuir position towards such of their ~olleagues as
might possess private fortunes. Some of rl1e most. eminent statesmen of the past century were notoriously men
of very small private incomes, as for example the two
Pitts, :Fox, Burke, Canning, and Huskisson.t
In his evidence before the committee, Sir Robert Peel
quoted, with marked approbation, the following opinions
of Edmund Bnr"lw upon the queHtion at issue:-' What is
just payment for one kind of labour, and full encouragement for one kind of talents, is fmud.and discouragement
to others : many of the great officers have much to do,
and much expense of representation to maintain ; a
Secretary of State, for instance, must not appear sordid
in the eyes of the mini~;tcrs of other nations ; neither
ought our ministers alm:iad to appear contemptible in the
(·onrt.s where' tlwy reside. In, all ofriccs of duty there is,
nlm.ost ucccssnrily, a great neglect of all domestic affairs :
a person. in high office can rarely take a view of h1s
family house. If he sees that the State takes no detrimcmt,
the State must Aee that his affairs should take as little.
I will even go so far as to affirm, that if men were willing
to serve in such situations without salary, they ought not
to be permitted to do it. Ordinary service must be
secured by the motives to ordinary integrity ; I do not
hesitrttc to say, that that State which lays its foundation
in rare and heroic virtues, will be sure to have its superstructure in the bru;est profligacy and corruption. An
honourable and fair proftt is the best security against
avarice and rapacity, as in all things else a lawful and
regulated enjoyment is the best security against debauchery and excess.'u
Sir Robert Peel :md Lord John Russell uoLh concurred
m enfor~ing these enlightened opinions upon the com1

Rop. on Off. Sal. 18501 EYid. 260, 261.

u

Ibid. 328.
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mittee, with many apt arguments and illustrations, drawn
from their own experience in publjc life and their extensive acquaintance with political history. Some of their
statements were to the following effect :-It has frequently
happened th~'t the possession of office, by engrossing the
attention of the incumbent, to the exclusion of personal
concerns, has pccasioned the neglect and injury of the
private affairs of men who were not themselves prone to
extravagance. In considering the proper salary of a
member ofthe administration, it is also n~cessary to take
into account the pre~riousness of the tenure of office.
Mr. Fox, after forty years' service in Parliament, only held
office for about eig:k.teen months, including the two administrations of which he formed a part. And yet upon
accepting office, it is incumbent upon those who do not
already possess suitable establishments, to provide the
same withoutregard to the uncertain duration of official
life, Admitting-that men: are generally influenced by
motives ofhonourable:ambition in entering on a public
career; -arid are~p:tincipally actuated by a desire to do· the
Sttt_t<:)gogd service, witl:10ut regard to pecuniary considerations, it is the more obligatory upon the State to allot to
then4 such a provision as will suffice to sustain the un. avoidable expenses- of office, and leave no temptation or
excuse to abuse its opportunities ; otherwise the choice
of public servants would become too much restricted, and
it would be impossible for men destitute of private means
to accept office without serious risk of pecuniary embarrassment. v
An important item in the expenses of a minister of
State is that which is entailed upon him by the necessity
for exercising hospitality. No inconsiderable advantage,
in a public point of view, arises from the opportunity
afforded for friendly intercourse between ministers and
members of Parliament at official dinner-parties. It
was stated in evidence before this committee, that the
v

Rep. on Off. SaL 1850, Evid. 3451 346, 1227, 1231.
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opportunity of meeting in private to a much greater extent
than is now very practicable among public men would be
of very great service to all parties, and would materially
facilitate public business.w And Lord Palqwrston testified that when he filled the office of Foreign Secretary,
and entertained foreign ministers in his own house, he
had constant conversations with them on political topics.x
It is therefore essential that the official income of a
member of the government should be, at all events, sufficient to admit of the frequent exercise of hospitality.
In addition to their salaries, certain of the ministers are
entitled to an official residence. This privilege was formerly granted to a number of perso'l1s in the public service upon insufficient and unwarrantable grounds.Y But
since an enquiry into the matter by the House of Commons
in 1834,• it has been limited, so far as the administration
is concerned, to the First Lord of the Treasury, the Chancellor of the Exchequer, the :First Lord of the Admiralty,
the Secretary, and two or three of the Junior Lords of
the Admiralty."' The Foreign Seeretary is also allowecl
a house if he ehooscs to take it, but none have done so
since Mr. Oanning.b In fact the establishment at the old
Foreign Office was so large that every vacant spaee in
the building was occupied.c In the new Foreign Office,
recently erected, no provision has been made for a
residence for the Foreign Secretary, but the building
contains reception-rooms, which may be used by that
functionary or by other ministers.d The reason alleged
w Rep. on Off.
Salaries, 1850,
Evid. 94. But during the sitting
of Parliament, a cabinet minister is
never expected to dispen~e much hospitality, or to visit much, except on
the two days of the week (Wednesday
nnd Saturday) when the Houses of
J>arliament do not sit in the evening.
'l'his principally applies, however, to
the minisJiers who havA BARts in the
House of Dommons, for the House of
Lords rarely has evening sittings. At
the same time there are some invita-

tions, such as those given by foreign
ministers, which members of the
government do not feel at liberty to
decline. Ibid. 1240, 1243.
X
Ibid. 678.
Y Commons' Papers, 1831-2, vol.
xxvi. p. 551.
" Ibid. 1834, vol. xi. pp. 449, 453.
a Rep. on Off. Salaries, 1850, Evid.
87.
b Ibid. 76, 248.
c Ibid. 2889.
d Hans. Deb. vol. clxxi. p. 374.
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why no residences have been provided for the Home
Secretary and other responsible cliiefs of important administrative departments, is not one of principle, but that
convenient houses could not be found for more than a
•
certain number of ministers.e
It has been questioned whether an official residence is
ofmuch pecmiinry benefit to its possessor. Doubtless, on
other grounds, it is of the greatest possible service to the
head ofa heavily worked department to have a residence
at his place of business. It affords facilities-for transacting
official work at times ;hen it could not otherwise be done
atall, which is of great public advantage. But there are
heavy expenses attending an official residence. Nothing
is provided but the walls and fixtures. Fuel and lights
are not allowed, except in the rooms used for official
business. 1 T_hefurnitureis purchased by the incoming
minister of his PI'edecessor, ""hether he intends to occupy
the house or not, and is in turn disposed of by him to
_hiss.uccessor,altl10ughthis,to a-certain extent, is optionaL
(JiilJrepairsto the solid part of the building are done at
tlie cost of the public ; everything else by the tenant.
Ministers. are charged with income tax and all other imposts; they also defray part of the taxes on the official
- residences, in respect of their beneficial occupation of a
portion of the buildi:rig. g All these matters being taken into
account, it is not surprising that neither Lord Melbourne
nor Lord John Russell availed themselves of their official
residences during their tenure of office as Prime Minister.h
In France (at least since the reign of Louis Philippe)
a more liberal policy has prevailed in regard to the chief
ministers of State. In addition to their salary, they are
provided, on accepting office, with a house completely
furnished, and supplied with everything, including plate,
• Rep. on Off. Salaries, 1850, Evid.

the public; but this is an exceptional
case. Ibid. 1228.
•
r Ibid. 23, 69, 71. The First Lord
g Ibid. 71, 77-80, 269.
of the Admiralty has a suite of receph Ibid. 69.
tion rooms, which are furnished by
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linen, furniture, attendan~e, fuel, and lights. The expenses
of the table are the Orily items not defrayed· by the public.
All repairs, &c., are executed at' the public expense.
When a change of ministry occurs, the new incumbents
immediately take possession of these adva;.tages, just as
they have been enjoyed by their predecessors.i
On retiring from office, provision is matie by the Act 4
& 5 Will. IV. c. 24, for the grant of pensions to members
of tho Administration, varying in amount from l,OOOl. to
2,000!. per an.num, according to the importance of the
particular office. But to entitle ;n individual to receive
oue of these pensions it is necessary that he should have
been in the public service for a certain number of years,
and that he should declare that his private income is
inadequate to maintain his station in life. Moreover, tt
limited number only of these pensions may exist at any
one time. The term of service to entitle to a pension
Itee<l not be continuous, hut may be made up at different
perimls during t}lC public career of the applieant.i
III. The actual functions of the Cab'inet Conncil : w£th
its relation.-; to the Crown and to the Executive
Government.

Meetings
of Cabinet.

A meeting of the Cabinet Council is ordinarily held
once a week for the purpose of deliberating upon State
aflitirs; but when occasion requires, they assemble much
oftener. It forms ' no part of the duty of Government
to hold meetings of the Cabinet at any stated times, but
only according to the necessities of the public service~
Any minister may summon a Cabinet whenever he pleases
and for any object, either connected with his own departmont or for anything else. But instead of sending at
once, and ordering a meRsenger to assemble the Cabinet,
it has been usual to apply to the First Minister, who then

•

Rep. on Off. Sal. 1850, Evid.
J Rep. on Off. Sal. 1850, Evid.
412-416. I.ambert, Organisation Ad- 104, 105. Murray's HaJJ.dbook1 p.
ministrative, p. 64.
2.29.
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naturally orders the smmnons to be issued. During a
session of Parliament, it is customary for the Cabinet to be
summoned every Saturday, to discuss the progress of legislation and the current business of the week; but should the
public service '"require, it is also assembled on other days.'k
Upon the prorogation of Parliament, it has been usual to
intermit the me~tings of the Cabinet until some time in
- October, so as to enable ministers to absent themselves
from town, to recruit their strength after the labours of
the session:.
•

·-

During the Crimean war, in 1854, the Cabinet ministers separated,
as usual, at the close of the parliamentary session, about the middle
of August, and did not ~eassemble in council until the middle of
·-October; This circumstance was noticed by the Sebastopol Committee ''vith regret,' although both the Premier (Lord Aberdeen)
and the Secretary·at-War a,ssured the committee that nothing had
occurred meanwhile of lli nattn"e to require a meeting of the Cabinet,
oritwouldhavelieensummonedimmediately.m The late Sir George
Lewis, a most. excellent aut!lori~y _()U s1.1ch a s1:1bject, has pithily
remarked:-' People who- know how things are managed, know that
the oftener cabinets meet the better. Ignorant persons fancy that
when cabinets meet often there is something wrong; but that is a
mistal~e~ it
in the long vacation and in the country that some
ministers do somethi;ng brilliant and extraordinary that is much
objected to. When ministers get together, they can agree on solnething plain and satisfactory.' n

is

Meetings of the Cabinet are usually held at the Foreign
Office; but this is merely for convenienee : they may be
assembled at the private residence of the Premier;" or at
any other place where they can be got together.
It is not necessary that any definite number of members
k Lord Aberdeen, in
Rep01't of
Sebastopol Committee, Commons'
Papers, 1854-5, vol. ix. pt. 3. p. 294.
Ai1d see pt. 2; p. 210.
I Ibid. pt. 2. P· 209.
m Ibid. pt. 3. pp. 194, 2951 36').
n National Review, October lts::J3,
p. 497.
o Peel's · Menwirs; vol. ii. p. 140.
From the time of Harley, ·walpole,·

and Grenville, to our own day, it has
been customary for the Prime :Minister
occasionally to meet his coll!'lagues at
a Cabinet dinner-party. when afl1tirs
of State are discussed, and peradventure resolutions ag-reed upon which
are afterwards communicated to the
king. See ante, R· 115. • Corresl?.
\Vill. IV. with Earl Grey, vol. 1.
p. 74 ; vol. ii. p. 226.
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should be present to constitute a formal meeting of the
Cabinet Council, as there is no -fixed quorum:·P The
unavoidable absence •of the Prime Minister himself is
no hindrance, provided he is willing to allow the Cabinet
to confer together without him: 4
•
Ordinarily the Prime Minister would direct a summons
to attend meetings of the Cabinet to be sent to every
individual having a seat therein ; but this rule is not
inflexible. It is notorious to all persons who are familiar
with our constitutional history, that it has frequently
happened that men have been ~tained in office, with
nominally a seat in the Cabinet, on account of special
a(lministrative or departmental ability, who nevertheless
have ceased to carry political weight, or to be regularly
consulted by their colleagues on questions affecting the
general government of the country. Besides the instances
to this effect, anterior to the reign of George III., which
have been already noted in this chapter,~: we may
refer to the case of Lord Chancellor Eldon, who after
the accession of George IV. was very little consulted
by his brother councillors in political matters, and was
left almost exclusively to the discharge of his official
duties. It has even been alleged that Mr. Huskisson was
for the first time introduced into the Cabinet by the
Premier, Lord Liverpool, not only without previous consultation with Lord Eldon, but without his knowledge ;
and that the Chancellor was first informed of the fact by
seeing it mentioned in a newspaper. a,
Moreover, it is not unusual, in the working of a Cabinet,
which must include some individuals whose time is fully
engrossed with administrative duties, that ' matters are
matured and considered in the first instance by a small
number of members, and that many, especially of those,
P Commons' Papers, 1854-5, vol. ix.
clxxxvi. pp. 1590-1598.
pt. 2, p. ~9.
. . .
r See ante,
116, also p. 32.
q Corresp. Will. n-.. with Earl
.,. Campbell s Chancellors, vol. vii.
Grey, vol. 1. p. 352. Hans. Deb. vol. pp. 381, 383.
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who hold offices with heavy departmental work,-such,
for example, as that of the Secretary of State for India,are not in the first instance consulted as to measures
which are about to be proposed to the Cabinet.' When
the particular question has been suitably matured, a full
Cabinet Council is convened to decide upon it.t
In any case ~f emergency, requ,iring immediate action,
the Prime Minister would not scruple to assume the re.. sponsibility of exercising the supreme authority which
belongs to his office, availing himself lllerely of such
advice or assistance as-might be within reach.
An instance of this kind occurred in 1845, during the
premiership of Sir Hobert Peel, the particulars of which
are narrated in his posthumous ' Memoirs.' The sudden
failure of the .Irish potato . crop,. and. the threatened
scarcity of food which became alarmingly apparent from
infqrmation thati:~ac}1~g.hirn. after the separation of the
:CabinefonoNoveinn~er Tnri~th~:t year, induced the Premier
.{~.gtchtlK~!lc:cfQB,!i~l',kWith tw-o.of his· coll_eagues) ·to take the
l1nusualstepof authorising the purchase of one hundred
... JhJ)JISf\IlJ:i pounds worth of Indian corn in the United
·-states~ on account of tlie Government. It was necessary
- -~t6keep·thts:ti'aflsaction ·secret for obvious.reasons. It was
·coiiauctea-:\vith .great discretion by the house of Baring,
acting on _be.ha]f of the Treasury, which department
undertook the whole pecuniary risk. The corn was
intrusted to Irish commissariat officers, in the spring of
18{6, to sell from various dep6ts at
moderate price,
wherever a deficiency of food existed. This prompt and
energetic measure afforded a most timely relief, though
it failed to avert altogether the honors of famine in that
terrible crisis.u
The topics to be discussed in council on any particular
occasion are seldom known beforehand. Ministers are

a

• Lord Cranbourne, Secretary for
India. Harts. Deb. vol. clxxxv. p.
1348. Earl Russell, ibid. p. 1638.

u Peel's Memoirs, vol. •ii. p. 173.
Knight's Hist. of Eng. vol. viii. p.
548.
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generally aware of the questions under the consideration
of government, but it .is not customary to announce the
subject fol' which a meeting ofthe Cabinet is-convened;
The deliberations of the Cabinet are usually confined
to matters of general policy, whether domestic or foreign,
including such measures as it may be deemed advisable
to submit to tho consideration of Parli..ment for the
welfare and social a<lvanccmcnt of tho nation. But there
arc also other subjects tlHtt from time to time are brought
before this re~ponsiblc body. For example, questions
will continually arise which, though•not ripe for immediate
settlement, nevertheless require careful preliminary :invm;tigntion. The details of such ql!estions are first examined, either by individual ministers or by a committee
of the Cabinet, and ·when sufficiently prepared for discussion, are then submitted for the consideration of the
whole Cnhinct.v
It has been a frequent practiec of late years, when any
subject of importance has arisen, upon which the head of
a great department of State (being a Cabinet minister)
has been desirous of consulting his colleagues in the
government, for a comm.ittee of the Cabinet to he convened to go into the details of the question, previously to
submitting it to the Cabinet collectively. The mode of
effecting this is, for the minister who desires the advice of
his colleagues to request the Prime Minister to appoint a
committee to assist him in preparing the statement which
should afterwards be made to the Cabinet. Every year
it is customary for such conunittees to be appointed on
behalf of the War Office, the Admiralty, the Treasury,
and other departments of State.w
All questions of administration that involve either new
or important principles,-or which are likely to excite
discussion in Parliament,-ate brought up for the judg• Report~Oom. ori Official Salaries,
Commons' Papers, 1850, vol. xv.
Evid. 1307, 1409.

w Rep. Com. on Education, Commons' Papers, 1865, vol. vi. Evid.
1887-1894._
.
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ment of the whole Cabinet. For while, in the government of the country, each minister. is virtually supreme in
his own department up to a certain point (subject, however, to the constitutional control which is exercised by
the Treasury; in all cases where the expenditure of public
money is concerned), beyond that he must either consult
the Prime M\nister, or bring the matter before his
colleagues iri council.ww - For example ; it is the usage for
the Cabinet to consider of the number of men required
for the mili!ary and naval service of the year. Their
decision. is reported to the queen, and then formally
geclared by the Queen in Council. It is 'afterwards commtuiicated- by one t>f the Secretaries of State to the
Commander-in-chief an.d to the Board of Admiralty. It
then becomes the duty of the Secnitary of State for War
and of the F~rsL Lord. of the Admiralty to prepare
estimates, to b~__ §llPl'llitt!:)d to Parliament, for the necessary supplles to carry out the intentions of the Government. ____ The_man11er in which_ the naval power shall be
distributed is also a Cabinet question." And whenever
circumstances render it necessary to send troops abroad,
the consideration of the measure devolves, in the first
instance, upon the Cabinet. The number of battalions to
be employed in the different colonies is also a matter of
general policy, which is determined upon by the Cabinet.
And appointments of officers to chief commands, whether
naval or military, are generally made with the concurrence
of the Cabinet.Y
.Any matters of difference between subordinate members
of the ministry, in regard to their official duties-if not
reconcilable by the authority of the Premier•-and any
wwRowlands,Eng. Const. 4367 Rep.
Com. on Board of Admiralty, Commons' Papers, 1861, vol. v. p. 182.
x See post, p. 595.
Y Commons' Papers, 1861, vol. v.
p. 49. Report on Military Organisation, Commons' Papers, 1860, vol. vii.
pp. 95, 636. Sir G. C. Lewis, in Hans.
VOL. II.
0

Deb. vol. clxix. p. 1281; ibid. vol.
cxc. p. 368.
z See cases in Rep. Com. on Board
of Admiralty, Commons' Papers,
1861, vol. v. p. ,199. Rep •.rf Sebastopol Committee, ibz'd. 1864-5, vol,
ix:. pt. 3, pp. 293, 360.
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questions at issue between different departments of state,
ought to be submitted.to the decision of the Cabinet.
Thus, on June 27, 1862, on a motion in the House of Lords for
Kcrtchand
Yonikale the production of certain papers, attention wa:; called to the fact
prize
that some prize money, which had been earned by the army and
money.

navy at the capture of Kertch and Yenikale, in 1854, had not been
paid, in consequence of differences on the subject between the
Treaemy and the Boa,rd of Admil'alty. The Adrrfiralty had strenu·
ously advocated the payment, ·but the Treasury had interposed
ol)jections and difficulties, whereby the captors had been deprived of
their unquestion~d rights. The Cabinet, it seems, had never been
appea1ed to in the matter. Lord DerbJ' cemmred the Government
for not deciding upon the case; saying that 'it was one with which
the Government ought to deal in its executive capacity ; and that
when differences arose between two memb~rs of the Government, a
Cabinet wa,s of no use at all except as a final court of appea1.' "'
On July 8 the subject was brought before the House of Commons,
on a motion ' that it is inexpedient, in the opinion of this House,
that judgment should be any longer delayed on the amount of prize
money duo to hel' ma:jesty's land and sea forces employed in the
cn,ptnre of Kertch and Y cnikalo; on May 24, 1854, as it is calculated
to injure the confidence of the RoldierR, seamen, and marines in the
good faith of her majesty's Government in the matters of prize.'
After a short debate, Lord Palmol'ston (the Premier) consented to
this motion, with tho undor·st,andi.ng ' that the question should be
referred to a competent court of law;' and it wafl aceordingly
agreed to.b But upon mature consideration, and after further com.
munication with the law officers of the crown, the Government
came to tho conclusion that the claim was irresistible, so without
appealing to a court of law they submitted a vote to the House
of Commons in committee of supply for the sum of 85,925l., to com.
pensate the troops and seamen for the value of the stores they had
C}1ptnred on the occasion in question. This vote was at once agreed
to by tho House. c
And here it may be remarked, incidentally, that the public disclosure of differences of opinion between two or more departments of
Government, though sometimes, perhaps, unavoidable, has always a
• Hans. Deb. vol. clxvii. p: 1131. To
the same effect Earl Grey afterwards
said, ' there ought t() bf:lft'f.JC discussion
between thfl departments, and there
must oft~ be a differenc<o of opinion
between them. But there is a mode
of settling these differences. If the
matter is one of importance, the

Secretary of State may refer it to the
First Lord of the Treasury; and if his
decision is not satisfactory, he may
refer the matter to the Cabinet.'
ibid. vol. clxviii. p. 276.
b Ibid. vol. clxviii. P· 89.
c Ibid. vol. clxx. p. 613.
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mischievous effect upon the public service. It is obvious that discussion between different departments, upon points of policy or
practice, must frequently take place, a~d ought to be regarded as
private and confidential. Once a decision has been arrived at, the
whole administration are responsible for it; but meanwhile the
disclosure of any actual disagreement is unseemly, and is calculated
to produce most injurious results.d

The delibocations of the Cabinet upon all matters
which engage their attention are strictly private and
confidential ; being kept secret even from the other
members of the administration, who have no seat in the
Cabinet, and who therefore are not directly responsible
for the conduct of the Government. Upon their first
introduction into the Privy Council, ministers are invariably sworn to secrecy.e Hence they are not at liberty,
thenceforth, to divulge proceedings in council-or to
reveal to others any confidential communications they
may have had, either with the sovereign or with a
office-without express permission from the
colleague
crown. 1 This applies equally to those who have ceased
to form part of an administration, as to members of an
existing go~rnment. g
No secretary or clerk is permitted to be present at
meetings of the Cabinet Council; neither is any official

in

d Hans. Deb. vol. dxxxv. p. 463.
And see the discussion in the House
of Lords on the 14th July, 1862, respecting the differences between the
Treasury and the Colonial Office in
regard to the Jamaica debt, ibid. val.
clxviii. p. 260. And on this subject
see Commons' Papers, 1862, vol.
xxxvi. p. 817. See also Mr. Disraeli's remarks upon the effect of the
cases of misunderstanding between
public departments, which were
brought to light in the session of
1862. Hans. Deb. vol. clxviii. p.
1138. And see ibid. val. clxix. p.
1393. And as respects differences
between the Treasury and the Board
of Arlmiralty, ante, val. i, p. 561.
And between the Board of Audit and
the Board of Works, ante, vol. i. p.
572. And between the War Office

0

and the Indian Government, see Hans.
Deb. vol. cxc-. p. 175.
e See ante, p. 55.,
f Mirror of Parl. 1831-2, p. 2069.
See the observations in_ both Houses
of Parliament upon a letter from the
Lord~Lieutenant of Ireland (the Marquess of Anglesey) to the prime
ministe1· (Earl Grey), pointi!lg· out, for
the information of the Cabinet, the
views entertained by his lordship in
regard to the situation of IreJand;
which letter was read in the House
of Commons by Mr. Hume and other
members. The ullauthorised publication of this letter was stigmatisecl
as 'a most foul and scandalous breach
of confidence.' Ibid. 183\, PP• 1373,
1375, 1430, 1446.
g Ib£d. 1834, p. 2645.
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record kept of its proceedings. The decisions of the
Cabinet are either eml.odied in formal minutes, to be
submitted to the sovereign, or else are carried into effect
by the personal directions of the individual ministers, to
whose departments they may particularly apply.11
Mere decisions of the Cabinet, unless followed up hy
some formal order or declaration of the Qu~en in Council,
or other authoritative official act, are necessarily of an
ephemeral character; having a present efficacy so far as
concerns the matter in hand, but carrying with them no
permanent authority. • It is an important feature in the
executive government of this country, that there is no
department which is supreme over atl the other departments. It is quite true that the First Lord of the
rrreasury is the head of the Cabinet, and the Cabinet can
give any order, whieh it would be the duty of the departmontH to obey ; but it is not at all true that that order
would. become pmt of our executive or adrninistrative
system. On the contrary, it dws with the Cabinet that
gave it birth ; and it would be for the government
whieh followed it to revive it or not as they·might think
fit.' j
If any authoritntive action on the part of the crown
should be required, in order to give effect to a decision
of the Cabinet, it would be the duty of the Prime Minister
to advise a meeting of the Privy Council to be smnmoned,
from whence orders in council, proclamations, or other
official notifications might proceed. All commands of the
sovereign, whether emanating from the Privy Council, or
issued upon the advice of a responsible minister, should be
transmitted to the officer or department of state charged
with, giving effect to the same by a Secretary of State. i
Apart from the adoption of any formal minutes, the
extent to which documentary evidence may exist in

•

h
Murray's Handbook, p. 101. clxvi. p. 1847.
, Dod, Pari. Companion, 1868, p. 84.
J Hans. Deb. vol. cxl. p. 1047.
1 Mr. Gladstone, Hans. Deb. vol.
'
And s~e post, p. 493.
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regard to matters which have at any time undergone
discussion at Cabinet meeting:'f, depends in a great
measure upon accidental circumstances. ·when there is
an opportun~ty for frequent personal intercourse amongst
those who take a prominent part in Cabinet Councils, it
may happen that little or nothing is committed to writing
at the time.k• But it was the usual practice with Sir
Robert Peel to bring before his colleagues his particular
views in regard to great public questions, upon which he
desired to have a de.cision of the Cabin~t, by means of
written memorandums. These papers were generally
' read by himself at a meeting of the Cabinet, and afterwards sent in circulation amongst the members of the
Government. The best opportunity was thus afforded for
a mature consideration of statements made, and of arguments adduced, in support of measures proposed for
consideration, and the most effectual precaution taken
against misconstruction, and hasty, inconsiderate decision.' 1 This practice has been generally followed, not
only by Prime Ministers, but by subordinate members of
the Cabinet, who have been desirous of calling the attention of their colleagues to important matters that have
required careful statement or explanation. Such papers
are circulated amongst ministers by means of ' Cabinet
despatch boxes,' to which every Cabinet minister possesbes
a master-key.m
It sometimes happens that a member of the administration, being a Privy Councillor, but without a seat in
the Cabinet, is called upon to attend a meeting of the
Cabinet, in order that he may express his views upon
some question which intimately concerns his own department. Thus, Lord Castlereagh, when Chief Secretary to
Peel, Memoirs, vol. ii. p. 97.
J.bid. p. 99.
'" Ibid. pp. 184, 194. Donne, Corresp. Geo. III., vol. ii. p. 134.
Haydn, Book of Dignities, 88 n.Occasionally documents which are
k

I

intended to be perused by Cabinet
ministers only, are confidential~y
printed at the Foreign Offlce, to av01d
the necessity for multiplying manuscript copies f~r that purpose. Hans.
Deb. vol. clxv1. p. 711.
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the Lord-Lieutenant of Ireland, was invited to confer
with ministers upon Irish questions, in September 1800,
and again early in the following year.n If the occasion
be one of peculiar gravity and importance. a summons
should be issued by the proper officer directing certain
persons to attend a conunittee of the Privy Council, for
certain specified purposes; which committtle should consist of the Cabinet ministers and the other privy coun·
eillors whose attendance is required. The report of this
committee shoflld be made to the .sovereign in Comteil.
J3ut when a mere informal interview is sought by Cabinet
Ministers with a colleague in ofliee, he would simply be
•
invited to be present at a sitting of the Cabinet. Unless
some arrangement of this kind be adopted, a department
presided over by a minister who is not of the Cabinet is
unable to take the opinion of the Cabinet upon any
matter, except by means of a written memorandum, to
he presentetl to his colleagues in eouncil by the Home
Seeretary; a proceeding which does not nlways obtain
for the question a full and satisfactory consideration.P
The position of the Prime Minister towards the Cabinet
is peculiar. Although he is the head of the administration, and necessarily its most important and influential
member, yet he meets all his colleagues in council upon a
f()oting of perfect equality. At meetings of the Cabinet,
the only one who has precedence over his fellows is in
fact the president of the council. But inasmuch as the
entire responsibility for the Government devolves on the
First Minister of the Crown, he naturally must possess a
degree of weight and authority in council which is not
shared by any other member. Ordinary questions may
be put to the vote, and decided by a majority adverse to
the opinion of the Prime Minister.q But if he chooses,
0
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n Edinb. Review, vol. ciii. p. 350.
Grey, vol. i. p. 399.
P Rep. Com. on Education, 1865.
See also ~port, Com. on Education,
Commons' Papers, 1865, vol. vi. Evid. 667, 668.
q Corresp. Will. IV. with Earl
Evid. 2395.
o Corresp. Will. IV. with
Earl Grey, vol. i. pp. 431, 433.
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he may insist upon the Cabinet deciding in any matter in
accordance with his own particu4tr views ; otherwise he
has the power, by his own resignation of office, to dissolve
the ministry.r 'In case of irreconcilable differences with
his colleagues, he may require their resignation or a dissolution of the Cabinet.'"
The l;llder Pitt, who had been all-powerful as Prime Minister
during the reign of George II., was obliged when George III.
ascended the throne to submit hi:; measures to the Cabinet. Being
ou:t. voted therein, on the question of war with Spain, he resigned
office, declaring that ' 141 would not remain in "a situation which
made him responsible for measures he was no longer allowed to
guide.' t
In 1797, during the• premiership of the younger Pitt, he submitted to the Cabinet the expediency of renewing an attempt to
bring about a peace with France. The Cabinet were divided upon
the question. Lord Grenville and Mr. Windham were decidedly
averse to any overtures of the kind. But Pitt was resolved, and it
became Grenville's duty, as Secretary of State, to make the proposal to the French minister.u

But it is not usual for the Prime Minister to proceed
to extremity with the Cabinet, until he is convinced that
there is no other alternative between enforcing the adoption of his own views and his retirement from office. For
' a compromise is the natural result of all differences
between men in official stations under a constitutional
Government ; it is so even where they are not coequal in
authority.'v
At the time of the failure of the Irish potato. crop, in the
autumn of 1845, Sir RobP-rt Peel, who was then Prime Minister,
advocated in the Cabinet the opening of the ports for the admission
of foreign corn, and the temporary repeal of the duties on the
importation of corn ; but having the support of three only of his
colleagues, he was overruled, and did not insist upon it. Several
weeks later, the necessity becoming more urgent, Sir Robert Peel
r Report on Board of Admiralty,
p. 457.
Commons' Papers, 1861, vol. v. p.
u Massey, George III., vol. iv.
182. And see Rep. on Mil. Organi- p. 248.
v Rep. on Military ~rganisation,
sation, ibid. 1860, vol. vii. p. 511.
Commons' Papers, 1860, vol. vii. p.
• Cox, Eng. Govt., 652.
557.
t Campbell's Chief Justices, vol. ii.
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again advised the adoption of this policy ; but could not induce his
colleagues to agree with hiy:t. Whereupon he resigned office; and
as it was impossible to form an administ:ration from among01t his
late colleagues, Lord John Hussell was sent for by the queen. His
endeavours to form a ministry also failed. He:.; majesty then
requested Sir Robert Peel to withdraw his resignation, which he
agreed to do, and reconstructed his Cabinet by selecting for his colleagues men who wore willing to co-operate wit~ him in carrying
out his policy ; claiming for himself, as ' tho Minister of England,'
tho 'unfottere(l powrr' of judging of those measures which he
•
believed the public interests to require.w
On April 23, lla6!:l, the sum of 50,000l. was voted in committee of
Tho Prime
Minister
supply towards the expense of a national" memorial, or monument,
aml tho
to the memory of the late Prince Consort. It was understood that
O>tuinct.
this would be tltc extent of the pecuniary ~ssistance to be granted
hy Pa,r1iam.cnt towm·ds thifl undertaking." But at the same time
the Premier (I~ord Palmerston) promised the committee of eonc:truction tlu.ot tho (Jovcrnment woulJ. give them sufficient old
grur-mettLl for tho bronze work of the intended structure. Not
lwi ng immoditLLely wanted, there was no application made to the
'l'r·cmmry or· "\Vnr departmenl; for this gun-metal until 1865, when
tho mernori;d having· r<mel1od the stage at wl1ich tho metal was
requir·e•l it wtts applied ·f(n·. Lonl Pttlmot·ston then consulted the
Cahinet upon fl1e ma,tLoe, w}wn some of his colleagues (including
tho Cha.11collor of tho Bxchequer) expressed their dis11pproval of the
conl'se tak.cn in rcgrml to it. But thol'O appears to have boon no
formal decision of tho Cabinet on the question. r~ord· Pt.tlmerston,
however, took the responsibility of writing to the partiot> interested,
informing them of the objections made by some of his colleagues,
hut nevertheless repeating his original promise, and adding that if
nocet>Bary he Rhould be prepared to submit a vote to the House for
the metal. At this juncture lJord Palmorston died, and his ministry
was broken up. A year afterwardB, the Derby ministry, being
l.tppcalecl to on tho subject, resolved to give efFect to Lord Palmerston's engagement, upon the fa.ith of which the memorial committee
had continued to act. I'3ut pursuant to a rule which had been
adopted by the Treasury, at tho desire of the House of Commons, it
was determined to submit a resolution in committee of supply for
the grant ofthesumof 4,970Z., being the value of the gun-metal, to
enable the Treasury to purchase it from the War department and
present it to the promoters of the memorial. In debating this
resolution, the ex-Chancellor of the Exchequer (Mr. Gladstone)
demurred. to the statement that the Palmerstcn Go-verJ:lrnRnt had in
any way consented to this proceeding, whatever might have been
,.. Hans. Deb vol. lxxxiii. pp. 86-95.
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Ibid. vol. clxx. p. 605.
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said or done by Lord Pa1merston himself in the matter. But
Mr. Disraeli, as Chancellor of the Exchequer, contended that the
House would ' not be acting fttirly or in ~ libel'al spirit if they took
advantage of a petty objection to throw obstacles in the way of
carrying out th~ engagement ' made by Lord Palmerston in writing
on this subject. Whereupon the vote was agreed to, without further
remark.Y

vVe have ne!l:t to consider of personal communications
between the sovereign and the members of his Cabinet
Council. And in view of the constitutional relationship
which subsists betwee.ll the king and his Ililinisters it wj}}
be appropriate to notice, in this connection, the position
of political neutrality which is occupied by the sovereign
in his intercourse WJth all other persons ; including those
who have the privilege of access to the royal presence,
and who may desire to avail themselves of such an opportunity to express to him their own convictions upon
questions of public concern."
The official channel of intercourse between the sovereign and the Cabinet Council was formerly a secretary
of state, but is now invariably the Prime Minister.a It
devolves upon this functionary to convey to the sovereign
for his approbation all the important conclusions of the
Cabinet ; and to him the sovereign makes known his
decisions thereon. b Communications on affairs of state
are constantly passing between the sovereign and the
Prime Minister. Sometimes the sovereign will address
'the Cabinet' collectively; c but usually his official correspondence is conducted exclusively with the Prime Minister, by whom the royal letters are read to, or circulated
amongst, his colleagues in the Cabinet. Being confidential papers, they must necessarily be withheld from all
other persons ; unless by express leave of the king. For,
See ante, pp. 39, 118.
See Edinb. Review, vol. cxxv.
• For the proceeding necessary on p. 5413.
•
c Jesse, Life of Geo. III., vol. iii.
the part of a peer, holding no official
rank, to obtain audience with the pp. 448, 450, 5313.
.
sovereign, see ante, vol. i. p. 170.
Y

Hans. Deb. vol. clxxxiv. pp.l551,

1579, 11305.

a

.

b

Communications
betW'liJU
the' Crown
and
Cabinet.
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as has been already noticed, the king's counsels must be
kept secret by all who.take part therein.d
William IV., whose bearing as a constitutional monarch
won for him universal confidence and respect,e affords us
an admirable example of the nature of tlie intercourse
that ought to subsist between the sovereign and those
who are permitted to have an audience with him. We
learn, upon undeniable authority, that his majesty was
always accessible to everyone who desired an interview,
that he was i~ the habit of seeing many persons daily,
with whom he would converse freely upon any topic
upon which they had information to impart ; but that,
' although he may listen to them, 'he never converses
upon any matter which may be the subject of communication with his government, or respecting ministerial or
ofilcial arrangements in contemplation. Politics are never
the subject of conversation, . . . even common articles of
intelligence arc not noticed otherwise than as conveyed
in the newspapers.' r
The only deviation on the part of William IV. from
the strict rule of abRtinence from all political conversa,tion
with persons not of the number of his 'immediate constitutional advisers,' was when, at the request or with the
knowledge of his ministers, he would invite an interview
with some peer or lord of Parliament, for the purpose
of endeavouring to allay the violence of party strife, or
of promoting the success in Parliament of ministerial
measures which he deemed of vital consequences, and
which were in jeopardy through the extent of opposition
they were encountering. At such times, the king would
not hesitate to point out to his auditors the great public
d See ante, pp.
55, 195. And
Oorresp. Will. IV. with Earl Grey,
vol. ii. p. 229.
c See anJe, val. i. p. 186.
Oorresp.
·wm. IV. with Earl Grey, vol. i.
pref. pp. vii.-ix.
r Ibid. pp. 61, 62 ; and see p. 176.

'rhe conduct of George III., in 1806,
and later years, was characterised by
a like scrupulous impartiality. See
Yonge, Life of Lord Liverpool, vol. i.
pp. 217-221. See also as regards the
P1·ince Regent, Ibid. vol. ii. p. 242.
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advantages that in his judgment would ensue from a dispassionate and conciliatory consid€ration, in a spirit of
compromise, of the particular question.g
It is true that there is an ancient constitutional rule but not so
which forbid; the sovereign from taking notice of any ~:o!~{'~~
matter in agitation or debate, in either House of Parlia- thedinde1!
pen ence
. lly communicate d 10r
ment, until t 11e•same h as been officm
of Parliahis concurrence, and which declares that no opinion of ment.•
the sovereign, upon any bill or other proceeding depending in either House, o~ght to be reported, •With a view to
bias the votes of members.h This regulation is necessary
in order to guard the independence of Parliament in the
exercise of its legislative functions. But it was originally
framed under circumstances widely different to those of
our own time, and to remedy an evil which no longer
exists. While, as regards the Houses of Parliament in
their collective capacity, the. rule is still capable of the
strictest interpretation/ it must not be construed so as to
infringe upon the ancient and undoubted privilege of
every peer of the realm, as an hereditary councillor of the
crown, to have an audience with the sovereign, for the purpose of making any representation he may think fit upon
public affairs.i In general, the sovereign would receive
such communications without· comment ; reserving for the
ear of his constitutional advisers his personal opinion upon
any debateable political question brought before him in
this manner. But in extreme cases, when it may be
advisable to endeavour to reconcile conflicting opinions
and to conciliate rival parties, we are warranted by constitutional precedent in claiming for the sovereign a right
to interpose, and with the weight which belongs to his
elevated position to proffer counsel and advice to any
h See ante, vol. i. p. 52.
And see
g See Carr. with Earl Grey, vol. ii.
pp. 19, 21, 33, 38, 64, 198. Similar Jesse, Life of Geo. III., vol. i. pp.
eftorts were attributed, by public 337-347.
; See May, Pari. Prac~ ed. 1863,
rumour, to her majesty queen Victoria, during the party conflicts upon p. 314.
j See ante, vol. i. pp. 51-53.
the Reform question, in 1867.
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influential statesmen, irrespective of their particular standing towards the existing a.dministration. But such an
act of interposition is only suitable as a last resource, to
restore harmony to the body politic. It is never justifiable for the purpose of creating an antag~nism between
the two Houses of Parliament ; as when George III., in
1783, canvassed the House of Lords agttinst the India
Bill, which had passed the Commons, contrary to his
most serious convictions, instead of withholding his sanction to the n1easure, dissolving farliament, or (as he
afterwards did) requiring the ministers who introduced it
to resign.k It is only as a mediator in cases of emergency, and in order to remove obstructions to the progress of legislation, that the sovereign is constitutionally
at liberty to express his individual opinions to peers and
lords of Parliament, with the view of inHuencing their
conduct in Parliament upon a particular question. 1 And
any sueh exprosRion of opinion ought to be strictly
limited to aclviee and counsel, and should not (except in
the case of persons in the civil service of the crownm)
amount to an intcrfcrenee with the freedom of action of
any member of the legislature.
'l'hus, in the year 1700, when a furious controversy was raging
between tho two Houses on account of an attempt by tho Commons
to pass a measure which tho I1ords disliked, but which was popular
in tho country, by tacking it to a bill of supply, William III., though
he too objected to tho measure, saw tho extreme peril of any conflict
upon such a question, a1.1d exerted himself to get the bill passed by
the Lords. He let it be known that he considered the passing of
tho bill as, on the whole, a lesser evil than its acceptance. Whereupon the temper of tho Lords underwent a considerable chango.
" See ante, vol. i. l)· 52.
Hearn, Govt. of .Eng., p. 178.
'" Such persons, if holding seats in
Parliament, are subject to the rule
which requires political unanimity in
every nie1nUet' of the adn1inistration.
' Pei-fectlye sensible of the necessity
of giving a positive and unequivocal
snpport to his government,' King
William IV. insisted upon every
1

member of his household, having a
seat in either House, voting with
ministers on their Reform Bill, in
1831 and 1832, under penalty of ·
dismissal from office. His majesty's
conduct in this matter -;-va,r; highly
commended by the Prime Minister.
Earl Grey, Oorresp. with Will. IV.
vol. i. pp. 290, 295; vol. ii. pp. 167,
179. And see po.~t, p. 331.
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Few indeed altered their votes, but a sufficient number abstained
from voting to permit of the passing of the bill, without amendment.n
'
Again, in 1832, William IV. interposed to induce a majority of
the Peers to accept the Reform Bill which had passed the Honse of
Commons, as be1ng a less painful and hazardous alternative than
the proposed creation of a sufficient number of peers to ensure the
success of the measure in the House of Lords. This proceeding,
though upon the race of it an obvious interference with the independence of ·Parliament, and as such emphatically condemned by Sir
Erskine May, 0 was approved of, at the time, by Earl Grey, the
Prime Minister, as an act of conciliation, becoming in the sovereign,
as well as the means of :wl!lliding a far greater evil.~

vVe may therefore admit that the personal interposition of the sovere~n to ~nediate, in extreme cases,
between contending parties in the state, is a commendable and appropriate service, and of benefit to the commonwealth. But it is most needful that he should bear
in mind the weight that will naturally be attached to
every word he- utters,·and carefully avoid giving expres~ic)l1 tQ !t:Jly_ Qpinions at variance with those entertained
by his responsible advisers, unless, as in 1783, he is prep~a-n~g___ t.o. t.a.ke. _th.B _cons~quences of their resignation or
dismissaP Moreover, the substance of any such conversations should invariably be communicated to the Prime
Minister, with as little delay as possible, in order to
prevent any future -misunderstandings, or inconvenience!
During the Grey administration, in November 1831, a circumstance occurred which induced the Premier to address a word of
caution to the king, Jest the strict line of abstaining from the
expression of political opinion towards persons not in his· constituMacaulay, Hist. of England, vol. condemning the interference of the
ch. XXV.
king. I am now disposed to agree
o May, Const. Hist. vol. i. p. 120.
with Mr. Hearn in thinking the conBut see Hearn, Govt. of Eng., p. 177. duct of the king, under the circumA fuller examination of· this case, in stances, to have been justifiable.
P Earl Grey, C01·resp. with ""Will.
the light of the recently published
correspondence of Earl Grey with IV., vol. ii. pp. 439-452.
1 See ante, vol. i. p. 53. _ CampKing William IV., has led me to
modify the opinion expressed in my bell's Ohancellm·s, vol. v. ~- 565.
r Earl Grey, Oorresp. with Will.
first volume (pp. 65, 121) on this
subject, when 1 followed Mr. Mayin IV., vol. ii. pp. 40, 44, 48, 56, 147.
n
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tional service might be overstepped without the knowledge or
consent of ministers. In the lawful exercise of his privilege aH
a peer, the Duke of W ell!ngton (then in opposition) undertook to
write to his majesty, enclosing a memorandum on the great danger
to which the country was exposed by the violence of the political
unions, which had originated from the prevaili~g agitation on
parliamentary reform. The king, without waiting to communicate
this memorandum to any of his ministe:rs, at once replied to the
duke's letter, informing him that the Governmellt were fully alive
to the peril he referred to, ' and that there existed a cordial union
of sentiment on the subject betvy-een his majesty and his government.' Immediately afterwards the king forwarded copies of this
correspondence to the Prim.e Minister. i1arl Grey could not refrain
from expressing his surprise at the perusal of these papers, or from
st:ating to the king that 'the propriety and constitutional character
of them ' n,ppeared to him 'more tlmn que'!!tionable.' His majesty
replied tlutt on receiving tho duke's memorandum it had oecurroil
to l1irn 'that aB a peer and a privy councillor his grace had a right
to addreBs to him by lei;ter that which he might have communicated
in a pl'ivate audience if he had thought fit to ask it. That in any
other ease, his mnjosty might have Rent the letter, &c., to Earl Grey,
n,Jl(l omdhwd hirrwolf Lo n,n aeknowledgmont of the receipt, and to
iuforming tho writol' tlmt it had been so disposed of.' Subsequently
tbe king n.ssnrod ]l]arl Grey thrtt 'his majesty's reply to any communication from l1is grace relating to Ruch matters will in future be
limited to a simple acknowledgment,' a promise whieh he afterwards adhered to, on the roeoipt of n, second letter from tho duke on
the same suqjoct. In expressing his satisfaction at being informed
of this determination, Barl Grey added that ' it certainly might in
many oases procluee inconvenience, if his majesty were to express
opinions to any but his confidential servants in matters which may
come under their consideration, with a view to the advice to be
submitted to his majesty upon them.•

Upon the accession of our gracious queen, and until after
her marriage with Prince Albert, her majesty has confessed
that she permitted herself to he influenced by 'strong feelings of partisanship,' in favour of the Whigs, who were then
in power. But' the prince early understood the position
which it becomes the sovereign of Great Britain to hold
between conflicting political parties, and the line of
conduct which, as the consort of that, :suvereig11, it wat:~
• Earl Grey, Corresp. with vVill. IV., vol. i. pp. 413-426.
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right for him to observe.' He therefore 'held himself
aloof from all the trammels of pjtrty, its jealousies and
animosities, and resolutely abstained from even the appearance of political partisanship. And not only so, but
the feelings ~f that nature by which the queen so .candidly admits that she was herself biassed at this time,
soon ceased tq show themselves, under the influence of
his judicious counsels ; and all parties have long borne
willing testimony to the cordial and constitutional support
which, when charged with the admini~tration of the
government, each pa!ty in turn received from the queen,
and from the prince as her natural confidential adviser.'t
In his wise and patl~otic endeavour to inculcate upon her
majesty the duty of strict neutrality in political matters,
Prince Albert was ably seconded by Lord Melbourne, the
then Prime Minister, who, though himself a Whig, took
the opportunity of the royal marriage to urge upon the
queen that the time had come when she ' should have a
general amnesty for the Tories.' And upon another
occasion, 'speaking of the Tories, against whom the
queen was very irate, Lord Melbourne said, ' You should
now hold out the olive-branch a little.'u
The queen's predilection for the Whigs at the commencement of her reign may be easily accounted for. It
was partly attributable to her personal regard for Lord
Melbourne, who guided her first steps as a sovereign with
the most affectionate, loyal, and devoted care. It was also
fostered and increased by certain proceedings in Parliament in relation to the naturalisation of Prince Albert,
and the sum to be granted for the expenses of his household, wherein the Tory opposition evinced an unusual
degree of party ~asperity. v These circumstances, however,
although sufficient to account for and to explain her
majesty's bias, afford no justification for it, as she herself
has simply and touchingly confessed. But allowance

•
Grey, Early Years of the l'rince
Consort1 pp. 278, 284, 327.
t

u
v

Ibid. p. 327. . .. ... .
Ib·id. chapters Xl. xn. xm. x1v.

•
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must be made for the queen's youth and inexperience at
this trying juncture : t~e more so, as since her n:mrria~e
she has uniformly co-operated, in the most frank -arid
unreserved manner, with every leading statesman, of
whatever party, who has in turn enjoyed • her-political
confidence. w
The privilege of access to the sovereig:q is accorded to
every political head of an administrative office, who is at
liberty to make whatever communications may be necessary on behal' of his own department. But all correspondence between the sovereigfi and a subordinate
minister should be submitted to the Premier; if not
beforehand, at any rate immediately afteT it has taken
place."'
The sovereign is never present at meetings of the
Cabinet Couneil. l?ormerly, as we have seen/ a different
pradice prevailed. But it needs no argument to prove
that iu order to be jmpartial, the deliberations of the
respon:-;ible advisers of the crown upon affairs of state
must be private and confidentin1.
Until mini:-;ters have come to an understanding as to
the advice they will tender to their sovereign, upon
any given occasion, it would be premature for them
to communicate with the crown thereon. 'l'he Premier
himself is under no obligation, either of duty or of
courtesy, to· confer with the· sovereign upon any matter
which is still under the consideration of the Cabinet.
But so soon as any particular project, or line of poiicy,
has been agreed to, with a view either to legislative or
administrative action, it becomes the duty of the Premier,
as the minister in whom the crown has placed its eonstitutional confidence, to take the royal pleasure thereupon;
and to afford his sovereign an opportunity for the
exercise of' that constitutional criticism in all departments
See at~e, vol. i. p. 187.
116, 354.
• Cot-resp. Will. IV. with Eal"l
Y See ante, p. 115.
Grey, vol. i. pp. 46, 7tl, 70, 80, 83,
w
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of the state,' which is the right ahll duty of the Crown,
and which in its operation is 'conf~sedly ' most salutary '
and efficacious. •
A neglect of this rule by Mr. Pitt when, in the year
1800, his colleagues bad coincided with him as to the
expediency of a certain concession to the claims of the
Roman Cathol~s, led to his loss of office, and to the withdrawal of the king's confidence from the ministry.a
It is somewhat remarkable that Mr. Addington, who
succeeded Mr. Pitt as Prime Minister, sh~uld also have
exposed himself to the• charge of forgetting the deference
due to his sovereign, when, in 1803, he made overtures
to Mr. Pitt to restnne the premiership, without having
been authorised to do so by the king. b Mr. Pitt's reply
was, that before considering the matter, 'he should first
desire to know what his majesty's wishes might be on the
subject.'c He afterwards communicated to Mr. Addington the exact conditions upon which alone he would
consent to take office ; but intimated that any discussion
thereof must be ' considered merely as common convenation.' Adding that ' he must be fully acquainted with
his majesty's pleasure, before he could say a word or
pronounce a name which should be considered as binding.'
These terms proved to be unaeceptable to the Cabinet,
and the negotiation ended, whereupon Mr. Pitt declared
that he would ' in future reeeive no overtures but such as
might be made by the express command of his majesty.'
Several days afterwards, Mr. Addington informed the
king of the matter, and offered to lay before him the
whole correspondence. But his majesty, being annoyed
that he had not been earlier consulted, refused to read
"
Mr. Disraeli, Hans. Deb., vol. deavonred ,to recqncile the king to
clxxxviii. p. 1113. And see ante, vol. the measure about the Catholics.'
Ibz'd. p. 287.
i. pp. 201, 231.
a MaEsey, Geo.tiii., vol. iv. p. 550.
b See Sir G. C. Lewis's remarks on
Russell's Life of Fox, vol. iii. p. 202. this affair, ante, vol. i. p. &fn.
Stanhope's Pitt, vol. iii. pp. 268• Stanhope's Pitt, vol. iii. p. 432;
276. Mr. Pitt afterwards blamed vol. iv. p. 32.
himself for 'not having earlier enp
VOL. II.
z
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the letters, or to take any notice of them. Two days
later he said to Lord •Pelham, ' It is a foolish business
from one end to tbe other. It was begun ill, conducted
ill, and terminated ill.' d
What
· It may seem difiicult to determine, in e;ery instance,
matters
h
h
1·equire the precisely what matters oug t to receive the assent of t e
I)rev.i;ms
crown ' beforehand ' and what miaht
be Yl'lfO}X~rly
underHaJwt'o" of
b
.
the ~rown. taken at the discretion and upon the responsibility of the
several heads of executive departments. But this much,
at any mte, is•clear, that no impq.ltant acts of Government, which would commit the crown to a definite action,
or line of policy, which had not already received the
royal approbation, should be undertaken without the
previm1s sanction of the sovereign. This rule is not
meant to apply to the ordinary course of official communications, but to such only as, to any extent, may
initiate a new line of policy, or upon which it might be
conceived that a doubt would arise as to the sentiments
thai would be entertained by tho sovereign, citht~r in
regard to the act itself, the method of its performance,
or the language employed in relation thcreto.e On the
other hand, it is not necessary to consult the crown upon
ordinary matters of official routine, or upon minor points
of administration, which arc suitnble to be tmnsacted by
the direct authority of the head of the particular department of state responsible for the same. f
Ca.bin"t
Any minutes that may be agreed upon by the Cabinet,
::::~u;~~the and which are intended to be communicated to the
sovereign. sovereign, should be conveyed through the Premier,
either by letter or at an audience, to be requested for the
purpose. Such minutes. should invariably record the
names of the ministers present when they were adopted. g
a Stanhope's Pitt, vol. iv. pp. 361 • g Russell, Oorresp. Fox, vol. i. p.
37. Jesse, George III., vol. iii. p. 308. 351. Stapleton, Canning and his
• May, Oonst. IIist., vol. i. p. 132. Times, pp. 405, 419. Oov1·esp. Will.
And see eorresp. of William IV. with IV. with Earl Grey, vol. i. pp. 2, 18,
Ea<·i Grey, vol. ii. pp. 355, 364, 373, 38 1 225; vol. ii. p. 336. As early as
376. And pp. 457-459.
the reign of Richard II., we find the
' May, Oonst. Hist., vol. i. p. 135. names of the members of the king's
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The conclusions of the Cabinet in less important matters
are usually .made known to the sovereign by letter from
the Prime Minister.h If any Ininisters present at a Cabinet
Council disse~t from a minute which has been agreed to
by a majority of the ministers present, the names of the
dissentients, and the extent of their opposition, should be
communicated •to the king.i Sometimes the substance of
the deliberations of the Cabinet, upon a particular question, is explained to the king by the Premier at a personal
interview, when if th~ matter be of sufficient gravity and
importance, written minutes would be prepared of the
conversation betwee~ the sovereign and his chief minister,
in order to prevent misapprehension in communicating
the same to other members of the Cabinet.l
In 1825, under the Liverpool administration, the king (George IV.)
made an attempt to obtain separate memorandums from each
Cabinet 111:inister upon a particular question, in lien of a regular
minute emanating from the Cabinet collectively. The king's object
was to fix upon Mr. Canning, the l!'oreign SeCl·etary, the responsi·
bility forapolicy wl1ich had been adopted by the Cabinet upon his
recommendation, and to which the king was decidedly averse. It
concerned the recognition of the independence of the Spanish colonies in America, which had been urged upon the Cabinet by Mr.
Canning. George IV. was much opposed to this step, fearing that
it was at variance with the engagements of Great Britain with the
European powers. Accordingly, in reply to a Cabinet minute on
the subject, the king requested to be informed by his Cabinet,
'individually (seriatim),' whether it was proposed to abandon the
principles which had heretofore governed the relations of this
country towards her European allies.
In reply, the Cabinet
Council who were present at any meeting uniform.ly mentioned. Minutes
agreed upon are signed by the members present, before they are entered
in the 'Boolr of the Council.' (Nicolas,
Pro. Privy Council, vol. i. pp. xvii.,
xviii.) After the revolution of 1688,
the opponents of an inner council, or
Cabinet, attempted to introduce a l'egulation requiring all state affairs to
be transacted in the Privy Council,
and the resolutions agreed upon to be
signed by the ministers who had conI'

sen ted thereto (see ante, vol. i. p. 43).
This was for the purpose of ensuring
a 11ersonalliability for all questionable
measures; a security which is now
obtained by the direct responsibility
of the whole ministry for all acts of
government. Knight, Pop. fiist. of
En1h vol. v. p. 168.
·h. Corresp. Will. 1V. with Earl
Grey, vol. i. pp. 34, 44.
•
; Ibid. pp. 431, 433; and vol. ii.
pp. 70, 395.
j Ibid. vol. ii. pp. 68-80.
2
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'humbly reqdested ihe kiug's permission to give their answer
generally and collectively.'• 'l'hey declared that they had no wish
to conceal from the fdng that there existed amongst them some differeuce of opinion as to the advice to be tendered to his majesty on
this subject. But they had unanimously agreed in t)le opinion that
the measures in progress respecting Spanish America were in no
way inconsistent with his majesty's treaty obligations towards his
allies, rmd that they ought to be carried out. Mj-. Canning, however (with tho consent of Lord Liverpool), addressed a special
letter to tho king, justifying his conduct as !foreign Secretary in
tho negotiations upon this affair. Baffied in tho endeavour to make
a brea.ch in the ministerial ranks upon this question, the Icing's only
option was to dismiss all his ministers •or none. He chose the
latter alternative; returned a conciliatory answer to Mr. Canning's
letter, and accepted the advice of his Capinet. Sustained by the
Premier, and by his othm· colleagues, Mr. Canning was enabled to
Jlerscvere in hi:; South American policy, and ultimately to conciliate
tl1e goodwill of tho king.k
Decision
of tho
Crown
upou

ad1·ie" of
ministers.

In all his communications with the sovereign, the Prime
Mini.'ltcr is Lonnd to afford the most frank nnd explicit
infcmuaLion iu regard to measures agreed upon Ly the
Cal>inet, and sulnnitted for the royal sanction. 1 And ' it
is not merely the right, but the duty of the sovereign, to
exercise his judgment in the advice they may tender to
him.'m If the sovereign should not approve of the adviec
of his ministers upon any particular measure, they 'have
then to choose whether they will abandon that measure,
or tender their resignation.' n Under such circumstances,
a minister ' is bound either to obey the [directionJ of the
crown, or to leave to the crown that full liberty which
the crown must possess, of no longer continuing that
minister in office.' 0
k
Stapleton, Canning and his
Times, ch. xxv. xxvi.
1 The present Earl Grey, in the
Oorresp. of his father with William
IV. says: 'Nothing of import~
ance was done by the Government
without being fully explained to his
mrtjesty in the letter5 adure~~etl tu
him by his minister, while in those
written by the king, or by his order,
his opinions on the various questions
brought nuder his notic01 and the ob-

jections he sometimes felt to the ad~
vice offered to him, were stated with~
out reserve. These o~jections again
were met, and the policy of his con~
fidential servants was defended, when
necessary, in the answers retutned to
him.' (Preface, vol. i. pp. v. viii.)
'" Groy, Purl. Govt. n~>w eel. p. 80.
n Lord Grenville, Pari. Deb. (1807)
vol. ix. p. 239.
0
Lord John Russell, Hans. Deb.
vol. cxix. p. 90.
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In order to supply the crown with adequate means Official
for exercising an independent judgmen~. upon a.ll affairs t::~e::tto
of state, provision has been made, by constitutional to the
sovereign.
practice, for the regular transmission to the sovereignordinarily through the Prime Minister, or else through
other official channels-of every despatch, report, or
other paper, -which it is material should be perused by
the sovereign, or which may be of use to enable the
•
sovereign to decide upon the merits of any measure sub•
mitted to him by min~ters.P
In the year 1850, it was deemed advisable that more Royal indetailed instructions should be conveyed to Lord Palmer-· ~;:~~t~~ns
ston, who then held the seals of the Secretary of State for the .
Air'
. In
. regar d to th e manner In
. wh"lC h· he Foreign
.
F ore1gn
uarrs,
Secretary.
should communicate with the crown upon matters appertaining to his own department. These instructions were
framed when Lord John Russell was Prime Minister, and
were by him communicated to Lord Palmerston. The
memorandum was as follows : • The queen requires, first, that Lord Palmerston will
distinctly state what he proposes in a given case, in order
that the queen may know as distinctly to what she is
giving her royal sanction. Secondly, having once given
her sanction to a measure, that it be not arbitrarily
altered or modified by the minister. Such an act she
must consider as failing in sincerity towards the crown, and
justly to be visited by the exercise of her constitutional
right of dismissing that minister. She expects to be kept
informed of what passes between him and the foreign
ministers before important decisions are taken, based
upon that intercourse ; to receive the foreign despatches
in good time; and to have the drafts for her approval
sent to her in sufficient time to make herself acquainted
with their contents before they must be sent off. The
queen thinks it best that Lord John Russell. should
P See ante, vol. i. p. 231.
Corresp. Will. IV. with Earl Grey, vol. i.
pp. 43, 114.
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show this letter to Lord Palmerston.' Upon the receipt
of this memorandum,. Lord Palmerston wrote to the
Premier, stating that he had taken a copy of it, and
would not fail to attend to the directions it contained.q
The Prime Minister, being the recognisect medium of
comrrnmication between the sovereign and the heads of
the various administrative departments, and the minister
directly accountable to the crown for the government of
the empire, must necessarily he cognisant himself of all important corresuondence, which is received at or emanates
from any, of these departments. It is therefore required
that an such papers should be regularly forwanled in the
first plaeo to the Prime Ministur, then to tho queen, nml
atl:erwanls cireulntud amongst the other members of the
Cabinet. I3y this regulation, the Premier is enabled to
exercise tho controlling influonc~o which properly belongs
to his ofTI.ec, over the proeee<lings of every department
of stat<:! If' any (ptcstion Rhould ari:-;e in the mind of the
sovcrcigu, in n~speet to :my 1natter contained in the
oJiieiul paporR forwarclod for lwr cxmnination and approval, she would communicate with the Pritne Minister
thereupon." In this mmmur the who.le ndminiRtmtion
is brought into clue subordination to the supreme head.
Should it be necessary for the sovereign to interpose, in
order to control the conduct of any particular member of
the ministry, she would always act upon the constitutional
advice and responsibility of the First Minister of the
crown.
The usage on this su~ject will be further elucidated
by the narration of a circumstance which occurred in the
year 1851, and which led to the dismissal from office of
Lord Palmerston, the then Foreign Secretary, for an
alleged infringement of the royal instructions above mentioned.
Hans. Jleb. vol. cxix. p. 90.
Sir R. Peel, in Report on Official
Salaries, 1850. Evicl. 32(3 ..
q
r

• Lord John Russell, in Hans.
Deb., vol. cxix. p. 91. And see post,
p. 425.
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upon the occasion of the celebrated C01lp d'etat in France, of
December 2, 1851, when Louis Napoleon, President of the French
Republic, dissolved the legislative ass~bly, assumed dictatorial
powers, and appealed to the people for a confirmation of his acts,
the English Cabinet came to a general understanding that in this
critical state ofltaffairs in a neighbouring country it was the duty of
England to observe a strict neutrality. A despatch to this effect,
approved by the queen, was addressed to Lord Normanby, the
British ambassa<!or at Paris, by Lord Palmerston, as Secretary of
State for Foreign Affairs. But before this official communication
was written, it seems that M. Walewski, the French ambassador
at the Court of St. James's, had informed his government of a private conversation he ha~ had with Lord Palmer~on, in which his
lordship had 'expressed f,o him his entire approbation of the act of
the president,' and his ' conviction that he could not have acted
otherwise than he had odone.' This statement was communicated
to Lord Normanby by the ]'rench Minister for Foreign Affairs,
whereupon Lord Normanby, conceiving that it was quite inconsistent with the tenor of his own instructions, reported the matter
to Lord Palmerston, and requested further advice for his own
guidance. This despatch, in due course, came into the hands of the
Prime JYlinister, who wrote to his colleague for an explanation of it.
Before receiving a reply from Lord Palmerston, a conununication
from the queen herself arrived, making enquiry of Lord John
Russell, respecting the same despatch, expressing incredulity at
such an intimation of opinion on the part of her Foreign Secretary,
and asking for explanations; Accordingly, next morning (December 14)~ Lord John Russell sent a messenger to Lord Palmerston,
urging for an answer to his former letter, but it was not until the
17th that this request was complied with. On that day he received
copies of two despatches; one from Lord Normanby, which had
just arrived, commenting on the awkward position in which he was
placed, owing to his having learnt that language had been used by
his official superior that was inconsistent with his own instructions.
The other despatch was from Lord Palmerston, in reply to the foregoing, and entering into explanations with regard to his lordship's
own views concerning the state of affairs in France, justifying the
sentiments expressed in conversation with M. W alewski, and contending that they were quite compatible with the formal instructions
given to Lord N ormanby. This despatch was dated December 16,
and had been forwarded to Paris without having been submitted
for the sanction of her majesty or the concurrence of the Prime
Minister and the other members of the Cabinet. This proceeding
was regarded by Lord John Russell as being highly irr!iigular and
unconstitutional. While in matters of small importance a Secretary
of State was free to act according to his own judgment, without
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refel'onco to h1gher authority, yet in an affair of such moment as
tl1at of giving the moral influence and support of England to the
act of Louis Napoleon, it ~as evident that the approbation of the
Prime Minister and of the whole Cabinet should have been first
obtained, together with the express concurrence of the crown.
Viewing the matter in this ligM, Lord John Rus~ell felt that it
wns his duty to eallupon the queen to interpose for the vindication
of her own authority; but while still deliberating on the course he
should pursue, he received n long letter from Lord•Palmerston, also
d:1tod December lG, and explnining the reasons which had induced
him to r1pprovo of tho act of the President of the :H'rench Republic.
But those reasons were considered by Lord John Russell to be
immaterial, a,)l(l llbHide Lho question whci:JI.or a Secretary of State
wa,; entitled, of his own rtuthority, to write a despatch, in his offioinl
position as tho organ of Lho quoeu'l:l Government, in which his colleagues had not concurred, and to which U1!1 royal sanction had not
been given. He tlwrefor·o decided tlmt he must advise the queen
to remove ]~ord P;tlmel•ston from office. Before resorting to such
an extreme measure, he wrote (on December 17) to inform her
TnajcHty Llmt ho wa,s in eoi·resporHlenco with tho l!'oreign Secretary
011 {he: fml~jncL of Ll1o wiHlios of tl1e CJ'own regarding despatches and
diplmrmtie JlOLefl. At i~ho fmnw i,irno l1o inf()rrrw<l Lord Palmerston
thai~ Jw c:llUul(l hko no fm·Llw1· l:lbep:; iu the m:1f~ter fi1r a few days,
trusting Llmt he would make Homo proposit,ion that woulll rencler it
unnecoss:1ry to proceed further in the rrutLi;cr. In thiH lw was dis:tppointod. Lorcl PnJrnm·~i-on rnm·ely wrote in justification of his own
conduct, especially in :r·ug:w\l t(} the holding of 'non-oflie·ial ~onvcr
sations' with ·.B'oreign MiniHters, w hiel1 he observed could not in the
slightest degree fetter tho action of his Government, and on the
other hand tended to produce good mi.derstanding and to facilitate
public business. Lord John Itussell, in reply to this letter, stated
that it left him no alternative but to request her majesty to appoint
another Foreign Secretary.
Accordingly, on December 20, he
wrote to the queen, enclosing copies of the eorrespondenoe between
himsulf a.nd J,ord Pa1rnerston, and advising that his lordship should
be roquil'oLl to give up the seals of the ]'oreign Office.
In corning to this decision, Lord John Russell abstained from
consulting a,ny of his colleagues, being satisfied that it was a proceecling 'for which, in order to avoid anything which might hereafter be tortured into the appearance of a cabal, he ought to assmne
the sole and entire responsibility.' However, two days afterwards,
he met the Cabinet, read to them the entire correspondence, and
a.ppealed to their judgment to approve or disapprove of his conduct ;
stating th~ in the event of their disapprobation, he should retire
from office. The Cabinet were unanimous in approving of the course
taken by the Premier, he therefore proceeded at once to Windsor,

MINISTERIAL INSUBORDINATION.

217

and ad,ised the queen to make choice of Lord Granville, in the
room of Lord Palmerston, which appointment was made accordingly.t
•
In explaining this transaction to the House of Commons (in the
debate upon the address at the opening of the next session) Lord
John Russell bore the fullest testimony to the zeal and ability in
office of his late colleague, acquitting him of any intentional disrespect either to the crown or the Cabinet, although in reliance on
his own judgment, he had, in the opinion of Lord John Russell,
forgotten or neglected what was due to both. For his own part,
Lord Palmerston, while denying that he had been guilty of any
dereliction of duty, upon this occasion, nevertheless freely admitted
the right of the Prime Mi1tister to advise the quem~ to remove any
member of the administration at his own discretion, and without
assigning any reason to the person so removed." After these explanations, the debate on the address was resumed.

Any comment upon this case would be superfluous as
it merely illustrates the constitutional doctrine already
explained. But in reference to the mode in which the
queen's prerogative was exercised, in the removal of the
Foreign Secretary from office upon the advice of the
Prime Minister, it is worthy of remark that when the
royal commands are formally communicated to a minister
of state, through ·an authorised channel, that is to say, by
means of a responsible servant of the crown, it is unnecessary that any reason should be assigned for the same.v
Not only insubordination in office, but opposition to
the measures of Government, or to the policy insisted
upon by t~e Prime Minister, are sufficient grounds to
warrant the dismissal of a member of the administration,
whether he holds a seat in the Cabinet or not.
U pan the formation of a ministry which embraces men
of different shades of political opinion, it necessarily
follows that there must be, to a greater or less extent,
mutual concessions and compromises. But with the rare
exception of certain questions, which by previous consent
~ Hans. Deb. February 3, 1852, vol.

pp. 89-100.
Ibid. p. 112.

CXIX.
u

v See ante, val. i. p. 38~
Report
on Militm·y Organisation, Commons'
Papers, 1860, vol. vii. p. 7 ••
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it i~ agreed shall be considered as ' open,'w it is an admitted
principle that all the.responsible ministers of the crown
are bound to unite in furthering the measures of Government through Parliament, and in otherwise carrying out
the policy which has been agreed upon by"the Oabinet.x
rrhis policy is framed in the first instance by the Prime
Minister in accordance with the principlcs.of the party to
which he belongs. It then forms tho basis of negotiation between himself and those whom he may invite to
assist him in c!1rrying on the queen's Government.
Dnring the political existence or a ministry, questions
wjll oeeasionally arise whieh it is deemed advisable to
submit to the decision of tho whcie Cabinet, in which
ease the minority are hound to assist in giving effed to
the condusions arrived at by tho majority, or else to
retire from office. In no other way is it possible to have
a vigorntL"l admiuistmtion, with a decided policy upon important publie <Jll<'stions.
It waH mulor· o;ueh circumr;Lttncos i;hat lJOrd Granville was compello(l to roLit·e fr·orn the Pelham administmtion, in 1744; Y and
Mr. Pil;t fr·om Lho mini:-;ky, of wl1ich he wn.R tho ncl;ual though noJ;
the nominnJ ehiof' in 17(11." Ihnhrg tho G1·oj a.dmitliRh·ntion, in
Jnno lf:l3!J•, lJord SLmtley, and other mombm·H of tho Cabinet who
wore unable to a.groo wiLh their colleaguoB on tho que,;tion of appropriating the surplnR revenues of tho Anglo-Irish Church, retiro(l
from tho rniniNtry.a
Tn March 1867, lords Carnarvon and Cranbourne, and General
Peel-the Secretaries of State for the Colonies, for India, and for
War·, re,;poetively-retirod from the Cabinet, and from offioe,
because of objections they entertained to the Reform Bill which had
boon agl'ccd upon by a maJority of their oolleagues.b

The exigencies of the public service, or the interests of
Government, may sometimes require that there should
be a readjustment of offices between different members
w For thfl theory and practice in reY See ante, p. 125.
• Ante, p. 128.
gard to ' Open Questions,' see post,
~ See ante, vol. i. p. 121.
p. 327.
b Hans. Deb., vol. clxxxv. pp. 1309,
x lians. -:Deb., vol. cxxvi. p. 883.
For the origin and development of 1340.
this principle, see ante, pp. 102-109.
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of an administration, or the withdrawal of a particular
minister, and the substitution of Sr;Jme more efficient or
more desirable person in his place. Such expedients are
not infrequently resorted to as a means of strengthening
a Cabinet, anc' of securing for it a larger measure of public
support. They are usually effected by mutual consent
and amicable ,agreement; although cases of a different
description, and which savour more or less of intrigue, are
not unprecedented.
So far as regards the department of the .Secretariat, an
interchange of offices•is easily arranged. In a constitutional point of view, there is but one Secretary of State,
and though the offit;e now consists of five distinct and
separate branches, the functions of either secretary may,
upon emergency, be discharged by another. The letters
patent confening the appointment are couched in general
terms-as of' One of Her Majesty's Principal Secretaries
of State;' the assignment of special duties is a subsequent
and arbitrary arrangement that may be altered at any
time.c
..
. No exchange can be made between other officers of
the administration without a previous resignation of the
place intended to be relinquished, and a formal appointment to the new office; which, in the case of a member
of the House of Commons, until very recently vacated the
seat. This was long felt to be a hardship to individuals,
and a serious impediment to the reconstruction of a
Cabinet. But although some change in the law in this
respect was advocated by leading statesmen, without
distinction of party, it was not until the passing of the
new Reform Act, in 1867, that this restriction upon the
readjustment of a ministry was removed, and authority
given for the acceptance of another ministerial office by a
member whose previous acceptance of a similar office had
been endorsed with the approval of his constituents, without requiring a new election.d
•
e

See post, p. 493.

d

See post, p. 27 4.
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It cannot be expected that internal dissensions in a
Cabinet, however muoo to be deprecated, should never
occur. No cause of ministerial weakness has been more
fruitful of disaster ; but when men of activi~y and talent,
each having political prepossessions in favour of particular
views, or being actuated by personal motives of selfinterest, unite in the endeavour to form a• ministry, they
will sometimes dash. The supremacy of a master mind
in the person of the Prime Minister is the best security
for strength aRd unanimity in an.administration. But
even this has not always availe<l to preserve peace. Our
political history furnishes many instances of governmental
uimcultics from this cause, which is ·not peculiar to any
time, or to the predominance of any party. The undermentione<l examples may suffice to illustrate the usual
character of these difficulties, and to show the various
mcthotls tlwt have been resorted to at different times to
bring about the rearrangement of an existing Cabinet
with a viuw to the extrusion therefrom of particular
memLers.

'rho disagmomont between Lorct Olmncel1or Thurlow and Mr. Pitt,
which ended in tho rcmovuJ of tho former from o:!ficc, by comnutnd of
tho king, bus been eh~ewhcro noticed 0 and needs no further mention.
Tint r1s a, case in point, it ha.s a peculiar va.lue in this connection.
It is worthy of remark that I.ord 'L'hurlow was a great favourite of
George III., a.nd that nothing but the alternative of Mr. Pitt's own
resignation, and the consequent break up of the ministry, could
have induced tho king to consent to his extrusion from the Cabinet.
Granville.
In 171·4,, during tho Pelham administration, tho principal members of the n1binet, including the Prime Minister himself, were
dissa.tic;fied with the foreign policy of Lord Granville, the Secretary
of State for Foreign Afi'airs. 'rhey accordingly drew up a remonstmnco to the king (George II.) upon the subject, representing
their united determination to resign, unless his majesty would
dismiss I1ord Granville from office. The king was very unwilling
to accede to this demand, as Granville was his favourite minister,
and the one whose policy more especially accorded with his own
views. N evertbeless, the oppommt.R of the Foreign Recretary and
of his pol~y were too powerful to be disregarded, and at length the
Thurlow.

• See post, p. 328.
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king was obliged to give way. He called upon Lord Granville to
retire and transferred the seals to anoth~ member of the Cabinet,
who enjoyed the confidence of his colleagues.r

The foregoing cases are chiefly noticeable on account of
the personal attachment of the sovereign to the minister
whose conduct had lost him the favour of his associates in
office, and they indicate the supremacy of political considerations over personal predilections, on the part of the
king. The cases which follow are of a different description. They do not .involve any antago~ism with the
sovereign, but exclusively concern internal dissensions or
disagreements between Cabinet ministers themselves .
•

In 1766, during the Rockingham administration, the Earl of
Northington was Lord Chancellor. The ministry were in a feeble
state, and from the tone of recent debates iR parliament, it was
evident that a political crisis was at hand. Their overthrow was
actually brought about, however, by an intrigue on the part of Lord
Northington. After a private conf.rence with JVIr. Pitt, the Lord
Chancellor, unknown to his colleagues, waited upon the king, and
informed him ' that the ministers could not go on, and that at all
events he himself must resign the great seal, and would attend
cabinet councils with Lord Rockingham no longer.' He concluded
by advising his majesty to send for Mr. Pitt. The king very
willingly adopted this advice, and the negotiation with the Great
Commoner was successful. Northington was rewarded by his new
allies with the office of President of the Council.g
Another instance of ministerial differences is that of the memorable quarrel between Mr. Canning and Lord Castlereagh in 1809,
during the administration of the Duke of Portland. At this time
the seals of the War Department were in the hands of Lord Castlereagh, and those of the Foreign Office in charge of Mr. Canning.
The latter was dissatisfied with the way in which the war with
France was being carried on, under the superintendence of the
Minister for War. Memorandums in opposition to each other's
views were circulated by both ministers amongst their colleagues,
and the king himself was appealed to on the subject. Being unable,
by these means, to induce Lord Castlereagh to alter his policy,
Mr. Canning at last wrote to the Prime Minister, expressing his
conviction that' a change either in his own department or in Lord
1
Ifarris, Life of Hardwicke, vol. ii.
pp. 77-81.
g Campbell, Lives of the Chancel-

lors, vol. v. pp 207-213. ~ahon,Hist.
of Engl., vol. v. p. 235.

Rockingham.
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Ca,stlereagh's appeared to him to be expedient for the public service,'
and stating his own perfc~;t willingness to retire, if necessary. It
appears to have been the wish of Mr. c~nming that the Marquess
of VVellesley should be placed at the head of the War Department,
and this plan was generally 11pproved of by the.ministry. The
whole Cabinet, with the exception of Lord Castlereagh, were aware
of this correspondence, and they agreed with the Duke of Portland
in mgiJJg Mr. Canning to withhold his resignati~n. At the same
time they for·bore to 11ccpmint I.Jord Cr1fltlereagh that his remov~l
hacl been reRolved upon, notwithKtanding that Mr. Canning ht1d
repeateclly reque;;teJ that no coneealrnent should be practised
towa,niH his coll~agne, a,nd had been led to believe that he was
fully informed of the whole ft1ets. It ~eerns, however, that the
Duke of Pol'iJa,Jl(l timorouHly concealed the true state of the case
fpom :Lorcl Ca,r-;tlm:eagh, uni.il conco:1lmunt .was no longer possible.
J)is<tppointocl at the clulays in. effecting tlw chango, which he underr>l:oocl hall met with tho concurrenec of his bl'other ministers, M:r.
Cnnlling threatened himc;clf to resign. 'l'his led to a crisis. Lord
(h~tlonm.glt was put in posHosHim1 of !'l:r. Canning's communications, from wl1ielJ hu lea.ent tltat hic: own removal had been detm·nJilll'U npon lJy hiH eolloag~eR, mtd agreed to by the king, and
lw JlatiiJ':dly eo!lclwkd j,Jmi; t.ho whole nflhir was ttn intrigue
on tl1o JHLrL of :M.r. Ct1illli ng Lo ejcot him from o.fficc, in order
to ;;eeure l1is OWll aggmlHli,;omoni;.
Aceortlingly he sent Mr.
Cmming tt clmllcnge, which wm; ··accuptcd, :.md a duolh was
fought.
Vflwreupon hot.h p:trtieB rotirecl from tho C<Lhiuei;, a
result whieh w:m speellily fo1Jowed hy tho break up of tho Porthnd
administration,i
In reviewing these tra.nsactions, we ~1re forced to conclude tlmt
the Primo Minister was the most to blame, for disingenuously
concealing from Lord Castlerengh the nature of Mr. Canning's
rccommenuations, in respect to the administration of the War
Dcyxtrtmont, and tho general agreement of the Cabinet therein.
Had i;hc Duke of Portland been candid and sincere> Lord Castle" Duels between Cabinet Ministers
nnd other members of Pm·li!1nHmt
lwve been happily of very rare occurrence. In 1708, a hostile meeting took
~lace between J\Ir. Pitt and :Mr.
l'ierney, in consequence of words of
heat in debate in the Ho)lse of Commons (see l'm-L fiist., vol. xxxiii. p.
14tl2), and in 1830 the Duke of Welling·ton ehaJ,lenged Lord W incheisea,
for words spol<en in the House of
Peers, during the debate on the
Homan Catholic Emancipation Bill.

A duel ensued, happily without any
serious results. This is deserving·
of mention, as being the last hostile
e.neounter between statesmen before
this barbarous practice went into
desuetude. Alison's flist. of Europe,
1815 to 1852, ch. 22, sec. 7. Edinb.
Rev. voL ex. p. 02, Smith's Parl.
Rememb. 1862, p. 2<3.
1 Alit~uu,
Life of Castlercagh,
vol. i. p. 309-312. Stapleton, Canning and his Times, pp. 173-181.
Edinb. Rev. vol. cviii. p. 320.

MINISTERIAL DISSENSIONS.

223

reagh could never have charged Mr. Canning with intriguing
against him, and at the same time conni1ing at the concealment of
a matter so closely affecting his position in the ministry.
In 1833, when" Lord Grey was Prime Minister, and the seals of
the Colonial O:fi1ce were held by Lord Goderich, a great question
·
· t'wn 1n
· t h e W est 1n d'ws was pen ding,
concerning
negro eman01pa
and it was thought desirable that the office of Secretary for the
Colonies should ~e held by a man possessing more weight and
influence in the House of Commons, and who could enforce his
views with greater eloquence, than Lord God.erich. Lord Stanley,
then $ecretary for Ireland, was considered, under these circumstances, as the most fitting man for the post. J\ccorclingly Lord
Grey informed Lord God~rich that it would be of great service to
the Government if he would retire in favour of Lord Stanley, and
undertake the less pro~inent office of Lord Privy Seal. The
proposition was not very palatable to Lord Goderich, because it
was liable to be misunderstood by the public ; nevertheless, he
would not allow his personal feelings to interfere with anyLhing
that was regarded as advantageous to the Government, so he agreed
to the arrangement, and informed Lord Stanley of his consent,
without entertaining any feelings of annoyance or ang·er against
that nobleman. This transaction reflects the highest honour upon
the patriotism of Lord Goderich, the more so as he had formerly
filled the office of First Minister of the Crown)
Another example of disagreement in the Cabinet, followed. by
the attempt of a minister to obtain the removal of a colleague,
occurred in 1854, during Lord Aberdeen's administration. This
case is peculiarly instructive, as while it undoubtedly gave rise to
strong personal feelings on both sides, it was conducted throughout
in an honourable manner, without concealment or intrigue, and is
therefore a suitable precedent, for guidance, under similar circum.
stances. Lord John Russell, who then filled the post ol' President
of the Council, partook of the wide-spread dissatisfaction at the
conduct of the Crimean war, by the executive authorities at head.
quarters. He attributed the disasters which had occurred principally to the defective system of administration, and was of opinion
that if an exchange of offices could be effected between the
Secretaries for
ar and for the Home Departments, and the seals
of the War Department be entrusted to Lord Palmerston, instead
of to the Duke of Newcastle, it would ensure a greater degree of

'V

J Hans. Parl. Deb., vol. cxxxvi. for that of Home Secretary, for reapp. 1220, 1280. Haydn, Book of sons personal to Mr. Canning, but the
offer was declined. Befo~ the end
Dignities, p. 97.
In 1820, the Prime Minister (Lord of the year, Mr. Canning retired from
Liverpool) offered to Mr. Canning, the the administration. (Stapleton, CanForeign Secretary, to change his office ning and his Times, p. 2U4.)
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vigour and efficiency : it being a commonly received opinion tlmt
Iwrd Palmerston, from his known personal character, was the fittest
man who could be found fur that office. But independently of his
personal qualities, his position as a member of the House of Commons
would, in the opinion of Lord John Russell, tend materially to
strengthen his hands in the administration of this d;partment. The
ol:(joction entertained by Lord John Russell to the Duke of Newcastle
was not that he was personally unfit for the charge~fthe War department, but tlmt, under exisi,ing circumshtnces, it was necessary either
that the Primo Minister himself ;;hould trtke the lead in the eager
prosecution of tho W<tr, or else that the War Minister should be posse::mcd of cxtraor·~imtry authority, power, and energy. Lord Aberdeen
(the Pl'ernior·), ho comlidcred, was not"!!, man whose disposition
would lead him to act with the promptitude and energy required; it
was therefore the more imperative that the War Secretary should
be a person of pre-eminent energy and autl~ority, in order that their
combined action should lead to a successful issue}' After verbal communication on the subject with Lord Aberdeen, Lord
.Tohn Hm;sell addressed him a letter, setting forth his reasons for
ad vomt;i ng the proposed chango, and calling upon the Prime Minister
to usc his influcnco with hiH oollen.gnoR to induee them to acquiesoe
in sueh a. (lisb·ilmtion of oflieos :LK lto would consider most advantageous ;to Uw crown :.mel to tlte conn Lt·y. In m10ther note, written
on the following day, I,ot·d John ltw;sc:ll oxonortttcJ. tho Duke of
Nowcast.lc from ttny blame in "Lhe conduct of tho wa.r, and attributed
tho unC'orturuttc resultH to tho bck of p1·oper authority, aml nWl1l\S
of controllii1g suhordin:tte departments. He ahw requested tha,t his
former communication should he shown to the duke, before any
action waB ta.kcn upon it. In reply, Lord Aberdeen stated that he
had shown the letter to the Duke of Newcastle, and also to Mr.
Sidney Herbert, the Secretary at War, whose position would be
aflocted by tho proposed plan, and had been strongly urged by both
these gentlemen to adopt any arrangement with regard to their
offices he might think conducive to the public service. Upon
the merits of the plan itself Lord Aberdeen did not agree with
I,ord John Russell, considering that it would be viewed by the
public, not as the transference of an important office into the
hands of a member of the House of Commons, with a view to
increase its efficiency, but as a mere substitution of one man for
another. In justice to the duke, he did not think that his colleagues, without stronger and more imperative reasons, would wish
to place him in that position. Neither did he think that Lord
Palmerston, at his advanced age, would be willing or able to under-

•

• Subsequent explanations,
vol. cxxxvi. p. 1275.

by Lord .John Russell, in Hans. Deb.
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take the laborious and complicated duties proposed to be entrusted
to him. Some further correspondence passed between Lord John
Russell and the Premier on the subject ;•but the result was that
Lord Aberdeen adhered to his objection to the proposed scheme.
and declined to recommend it to the queen, expressing his conviction that any su<!h alteration would be of doubtful advantage to the
public, and unfair and unjust towards a colleague. He further
declared. his opinion that all changes ()f this kind, unless absolutely
necessary, only tmtded to weaken a government. Whereupon Lord
John Russell_declared his intention of submitting the matter to the
Dtlihirret; This corresporidencewas afterwards circulated amongst
alLthe Cabin:et ministefl'\, b1it Lord John Russell did not adhere to his
expressed intention of ~tppealing to them on the question, and in
point of fact it never was formally brought before the Oouncil. 1 The
refusaJof the Premier to concur in his views, led Lord John Russell
at first to doubt whether ~e ought to continue in the ministry, but
at the solicitation of Lor<'I.Palmerston and of his colleagues generally
he was induced to remain.
Parliament assembled in the following January and the state of
the war became at once the subject of discussion. Mr. Roebuck
gave notice of a motion in the House of Commons, for a committee
to enquire into the conduct of the war, which was tantamount to a
:vote of censure upon -the War Departmimt; Feeliilg his inability to
resist this motion, with the _opinioi~s:he entertained, and had ex_pressedctnhisoolteagues orrt:l:{esnbject; ·!Jord John Russell resigned
office, before -the debate commenced. Referring to this proceeding
in the course of the debate, both Lord Palmerston and Mr. Gladstone
blamed his lordship for resigning without having first afforded his
colleagues an opportunity, before the meeting of parliament, of
deciding upon his proposal in favour of a change in the head of the
War Department, as they had reason to believe that he had a ban~
doned the views he had formerly entertained upon the subject. He
should, they thought, have pressed the question at that time, and in
the event of a decision against him, should then have retired from
the Cabinet. In reply, Lord John Russell admitted that such a
course would have-been preferable; but declared that he had wiBhed
to continue in the Cabinet as long as possible; although he could no
longer remain when it was propose<i to institute an enquiry which
his -colleagues had deteiilliiled to resist, but which he could not
1
Report of Sebastopol Committee, 1·etire from the post of War Minister
Commons' Papers, 1854-5, val. ix. wo.s laid before his colleagues by Lord
part 3, Evid. 21319-21347. Corre- Aberdeen, and disapproved by o.~l of
spondence, in appendix to same vol. them. Hans. Deb., vol. cxt:.xv1. p.
pp. 355-360. It appears, however, 1245.
that the Duke of Newcastle's offer to
VOL. II.
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consistently oppose.m The retirement of Lord John Russell was
speedily followed by the resignation of the whole ministry, owing to
their defeat in the House •of Commons upon Mr. Roebuck's motion.
After the late Premier had made his late ministerial explanations, in
the House of Lords, he was followed by the Duke of Newcastle, who
claimed the privilege of taking the unusual course'of adding son1e
explanations of his own, in defence of his character and conduct,
after .the statements made by Lord John Russell in the House of
Commons. His grace ably vindicated himself fro•m erroneous imputations, affecting his personal character, and satisfied the House that
his unsuccessful administration of the war had arisen from defects
in the system, and not from errors on his own part ;n a conclusion
which subseque.nt events fully corrobor*d.
St>promacy
of tho
Primo
Ministor.

The foregoing precedents serve also to confirm the
doctrine previously explained in respect to the supremacy
of the I=>rime Minister in the Cabinet. If any member
of the Cabinet desires a rearrangement of ministerinl
offices, he must make known his views to the Prime
Minister. If he wishes to resign, he should in the first
in~-<tanec communicate his intention to the Premier, in
order that through him his intended resignation may be
communicated to the sovereign. It is the First.Minister
alone who, of his own choice, can make changes in an
administration, subject, ·of course, to the approbation of
tho sovereign. If he himself should vacnte his of:Iice by
death, or resignation, or be dismissed, the ministry is
ipso facto d1ssolved. Individual ministers may retain
their offices, if permitted by the sovereign, and may form
part of a fresh combination with another head ; but this
would be a new ministry, and the colleagues of the incoming Premier must make a fresh agreement with him.
The substantive power which is wielded by the Premier
over his colleagues in office is necessarily very great. If
he be a man of inferior ability, without :very decided
opinions, his authority and influence will be naturally
impaired, and the influence of the strongest mind in the
Cabinet will probably predominate. ··.But if he be. a man

.

.

..

m Commons' Debates, January 26
and 20, and February 5, 1855.

n

Lords' Debates, February 1, 1855~
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of powerful intellect, or of decided opinions, he will command the support of his fellow mi~isters, and leave them .
no alternative but submission or resignation. 0 A Prime
Minister will rarely interfere in the departmental arrangements of his" colleagues, or in the distribution of the
patronage which is plaeed in their hands ; but he will
require that afl matters which in any degree affect the
policy of the administration, shall be submitted for his
•
approval, and that if need be the whole strength of the
government, includin.g that which is aff®rded by the
exercise of the patronage of the crown, should be employed in the furtherance of his political views, and for the
purpose of enlarging the influence of the Cabinet of which
he is the head.
The resignation of office by a Cabinet Minister although Mi~isterial
.
resJgnaproper1y rna d e k nown to t11e crown t hrough t he Prune tious.
Minister, as the official channel of communication between
the sovereign and the Cabinet, may be consummated at a
personal interview with the sovereign-usually granted
previous to the assembling of a Privy Council, at which
his successor is formally appointed-for the purpose of
delivering up into the royal hands the symbols of office,
and in order to afford an opportunity for explanations on
the part of the retiring minister.P Under such circumstances, however, it is a courtesy due to the head of the
administration, to acquaint him previously of an intended
resignation, so as to enable him to take the necessary
steps for filling up the vacant office without delay.
When the dismissal of a subordinate member of the Dismissals.
administration has been determined upon, it is customary
for a formal letter of dismissal to be addressed to the
person in question by the Prime Minister, after he has
0
Stapleton, Canning and his TimAs, to serve 1vith Mr. Perceval, under a
p. 179. Thus Lord Wellesley re- common chief, but not in subordinasigned the seals as Foreign Secretary tion to him. Pari. Deb. vol. xxiii.
in 1812, because he would no longer pp. 367-370. Pearce, Merl!.oirs of
serve under Mr. Perceval, whom he Wellesley, vol. iii. p. 209.
<)Onsidered incompetent for the office
P Pellew's Life of Sidmouth, vol.
of Premier. He was quite willing iii. p.395. Edinb.Rev.vol. ex. p. 79 n.
Q2
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t<tken the royal pleasure thereon.q In the case of there. tirement of a Lord Cl:rancellor, whether by resignation or
dismissal, it is usual for the delivery of the great seal to
take place either at a meeting of the Privy Council, or at
an audience granted to him in the royal c!oset for that
purpose, as the 'clavis regni' is too important an instrument to be entrusted to anyone but its lawful custodian
or the sovereign himself. r If not surrendered to the
sovereign in person, it should only be given to one who
claims it with• a formal warrant Urjder the privy seal or
sign manuaLs
Where, in the exercise of the royal prerogative a whole
administration is dismissed, letters or dismissal are written
by the newly appointed Secretary of State, .in the name of
his sovercign.t. If the retirement of a ministry takes place
by voluntary resignation, it is customary for the indi~
vidnals composing the same to assemble at the palace,
nnd to be separately introduced into the royal closet for
the purpose of delivering up into the lumds of the
f:lovercign their respective wands, seals, keys, al).cl other
official badgcs,u or for the ceremony to take place nt a
meeting of the Privy Council, at which, also, the newlyappointed ministers are invested with the insignia of
office. But should a personal interview be objectionable
to the sovereign, he may direct the surrender of the
symbols of office to be made to some one else, whom he
may appoint to receive them.v
Rom1tining
rrhe resignation of an office which is held in connection
in the
with
a seat in the Cabinet necessarily involves a relinCal>inot
after resig- quishment of the right to attend Cabinet meetings, unless
nnt:ion of
uffico.
specially invited by the sovereign, acting upon the advice

of

Mirror of Parl. 1828, p. 1694.
u lbid. vol. vi. p 565. The keys
Campbell's Chancellors, val. v. Council or Cabinet boxes (not.being
insignia of office) should be returned to
p.613. . .
a Secretary of State or other minis• Ibu~ 1. 23.
t Jesse, Life of George III., vol. i. ter, and not given to the king. Jesse,·
p. 307. Campbell's Chancellors, val. Life of George III., vol. iii. p. 437.
v Campbell's Chancellors, vol. v.
v. P: 565._ .
p.565.
. ...
q
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of the Prime Minister, to retain the same, either with or
without some other departmental office.
When Lord Sidmouth resigned the seals of the Home Department,
at the ·close of. a long official career, he retained his seat in the
Cabinet, at the express command of the king, and by the earnest
request of all his colleagues. w
.A singular circ.Imstance occurred at the close of :M:r. Pitt's first administration, in 1801, which is deserving of notice, in this connection.
Lord Loughborough, who then held the great seal, was very unwilling to part from it, and ch~ng to the hope that he would be invited
to continue in office .. by• :M:r. Addington, the in~oming Premier.
Loughborough was under the impression that he was in great favour
with the king, on account of his fidelity to his royal master in the
transactiDns concerningeR0man Catholic Emancipation, which had
led to the dismissal- of. :M:r. Pitt. The king, however, had latterly
become better acquainted with his lordship's character, and as a
natural consequence had resolved to get rid of him, and to confer
the great seal upon Lord Eldon. The new Ministry took office on
MarchiO, butthe transfer of the great seal was postponed for more
than a month; on -account -of-personal- reasons which induced Lord
Eldon to delay his formal acceptance ··of office. On .April 14,
however, Loughborough was called upon to surrender the great seal
into the hands of the king and to give place to his successor. The
ex~Chaucelloi>, nevertheless, to the unspeakable surprise of the new
Premier, retained his key of the Cabinet boxes, and even continued,
though unsummoned, to attend the meetings of the Cabinet council.
_Th_is 1asted for about ten days, during which he was treated with
respect by the unwilling councillors; but as he seemed quite insensible
-t0- the-impropriety 0fhis conduct, he at length received his dismissal, in a polite letter from the Prime Minister, dated .April 25,
which informed him that the writer ' had reason to believe that his
majesty considered his lordship's attendance at the Cabinet as having
-naturally ceased upon the resignation of the seals, and supposed it
to be so understood by his lordship.' That mistaken delicacy, perhaps,
had hitherto delayed any communication to him on the subject, with
a view to remove this misconm'lption, but that a sense of duty to the
king, as well as to I1ord Loughborough himself, would not permit
it to be withheld any longer." This letter had the desired effect, and
the pertinacious ex-Chancellor unwillingly retired into private life.
nation, when the fate of the Government was announced; that he placed
• Campbell's Chancellors, vol. vi. himself in Mr. Addington's~ands, and
pp. 307,314. We learn from Pellew's was ready to accept the office of PreI.ife of Sidmouth (vol. i. pp. 312, 315) sident of the Council which the new
that LoughbOl'ough was all conster- Premier designed to give him; but that
w

Pellew's Life of Sidmouth, vol.

iii. pp. 393, 396.

Case of
Lorcl
Loughborough.•
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Upon the resignation or dismissal of a whole ministry,Y
it will devolve upon tl:!e sovereign to communicate with
some peer or member of the House -of Common~, who may
suitablY en::
possess sufficient influence with his party to
trusted with the task of forming a new administration.
We have elsewhere discussed the powers and duties of
the sovereign upon such a contingency, and the constitutional practice which governs the choice of ministers by
the crown. • We have next to enter upon a new field of
enquiry, and td investigate the relatiiins of ministers of the
crown to the Houses of Parliament. This important
subject may be appropriately re~erved for another
chapter.

be

the king a:ppears to have been averso to of every Ministry, from 1782 to tho
his being mclucled in the new admin- present time, see ante, vol. i. pp. 162istration. See Edinb. Rev. vol. ciii. p. 166.
866. Stanhope's Pitt, vol. iii. p. 823.
• Ibld. pp. 210-227.
Y For tho causes of the 1·etiremeut

•
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CHAPTER IV .

THE. MINISTERS OF THE CROWN IN PARLIAMENT.

tra-ce-d the "rigin and development of Ministerial Responsibility, as a foundation principle of the
English Monarchy, ound followed the fortunes of the
Cabinet Council from its earliest appearance on the stage
of history to~ its final acceptance as ari essential part of
our goverrn:lleritalsystem, we must now consider .the
mode in which this comparatively modern institution is
brought into active co-operation with the other and more
anc_ieutp_artionsofthe.political fabric.
It is by means of the introduction of the Ministers of
·
·
p arliament for the purpose of representth e crown
mto
ing therein the authority of the crown, and of carrying
on the government in direct relation with that body, that
the responsibility of ministers for every act of government is practically exemplified and enforced.
The whole executive functions of the crown have been
entrusted to ministers, chosen by the sovereign, and persmially accountable to him. In order that those functions fuf!_y1Je exercised in conformity with the most en~
lightenedopiriions of the great council of the nation, it
is indispensable that the king's ministers should be selected from amongst that council. Having in their individual capacity as members of one or other of the legislative houses, a right to sit therein, they are thus brought
face to face with those who are privileged to pronounce
authoritatively upon the policy of the government, and
whose consent must be accorded to their very continuance
in office as ministers of the crown.
HAVING

Responsibility of
ministers
to Parliament.

THE MINISTERS OF THE CROWN.

Responsibility to
House of
Commons.

Ministers, on their part, being the chosen and confidential servants of the sovereign, are necessarily the
depositaries of all the secrets of state, a11d _haye JlQQ~'le\
to the highest sources of information on \JVery political
question. They are usually J.nen who frorfi their ability
and experience are peculiarly qualified to guide the
deliberations of Parliament, and to aid th~ir fellow members in forming sound conclusions upon every public matter
that may be brought before them. They distribute the
patronage of•the crown at their cw.vn discretion; which,
in itself, adds very materially to their authority and influence. These advantages are of jpestimable service in
enabling them to mature and propound acceptable measures, and in facilitating the progress of the· same through
the legislative chambers.
On the other hand, either House of Parliament is at
liberty to give free expression to its opinion upon every
ministerial act or measure ; and no administration can
long remain in office that does not possess the confidence
of Parliament, and particularly of the House of Ocnnmons.
In giving or withholding their confidence, the Houses of
Parliament are only restrained by considerations of public policy. Unless they are satisfied that a ministry,
which does not fully represent their political sentiments,
can be replaced by another, more acceptable and efficient,
they will probably be content with vigilant supervision
and control over its proceedings and recommendations,
rather than to incur the hazard of a change of government. But if they believe that the direction of public
affairs ought to be entrusted into other hands, they have
only to declare-either expressly or impliedly-that
ministers have forfeited their confidence, and a change
must inevitably take place. So that, whether directly or
indirectly, the ultimate verdict upon every exercise of
political power must be sought ·for in the judgment of .
the House of Commons.
Let us proceed to examine in detail the various points:

THEIR PRESENCE IN PARLIAMENT.

included in the foregoing definition of parliamentary
government.. The subject will mtturally admit of being
divided into three heads: I. The presence of the ministers of. the <;rown in parliament. II. The functions of
ministers of the crown in relation to Parliament. III.
The responsibility of ministers to Parliament, and particularly to the House of Commons.

I. Thipriseiwe of the Ministers of the Crown in
• Parliament.
We have already, in a former chapter, disposed of the
historical part of tljis enquiry, and have described the
position occupied by the king's ministers in Parliament
anterior to the revolution of 1688; a and the growth of
the principle,,which was nbt.fornially acknowledged until
after that epoch, that the presence of responsible ministers in both chambers of the legislature is a fundamental
obligation, under our constitutional system. b
.·. ~~ ~W. }l()}V P.El o.l1r endeavour to take a practical view
of' thi~ subject; and to explain the established law and
custom of Parliament upon the several questions connected
therewith.
While, as we have S'een, c there is no absolute necessity for every member of the cabinet to hold a depart 7
mental office under the crown, the spirit of the constitu.,
tion requires that every one occupying a seat in the
Cabinet should also be a member of one or other of the
Houses of Parliament.d And no one should be introduced iiito the cabillet, or be permitted to continue therein,
who is out of Parliament ; unless he is likely to be returned by some constituency within a reasonable period.

Cabinet
ministers
must be iu
Parliament

During the short-lived administration of Mr. Canning, in 1827, Cabinet
the office of Postmaster-Genera~, which has been usually held by a ~;~~j;;~rliament for

See ante, p. 75.
b See ante, p. 86.
• Ante, p. 154.
d, Macaulay, Hist. of Eng. vol. iv.
11. 435.
Mr. Lambe (Lord l\Iela

bourne) in Parl. Deb. vol. ix. p. 287. a time.
Lord John Russell, Han~. Deb. vol.
ex. pp. 230, 231. Lord Stanley,
ibid. vol. clxii. p. 1901.
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Peer-because, until 1866, it disqualified for a seat in the House of
Commons e-was filled bJi a commoner, Lord Frederick Montagu,
who had no seat in Parliament. But so much inconvenience arose
from this great department being unrepresented in eitherHouse, that
thenceforth, until 1868, the office was invariably cooferred upon a
member of the House of Lords.f
When the Wellington administration was formed in July 1828,
the Right Hon. W. Vesey Fitzgerald, who at the•time represented
the county Clare in the House of Commons, was appointed to the
joint offices of President of the Board of Trade and Treasurer of
the Navy, with a seat in the Cabinet. This, of course, vacated his
seat in Parliameilt ; but on going for re-el~ction he was defeated by
Daniel O'ConnelU He continued out of the House, although retaining his place in the ministry, until March 1829, when he was
returned for the borough of Newport.h •.Adverting to this case,
some years afterwards, the Duke of Wellington remarked that it
was unprecedented and objectionable, but that it occurred at a time
(unlike tlw present), when it was possible on any day to find a seat
for a government candidate.l
In 1835, when Sir Robert Peel's ministry was being constructed,
it was determined to confer a seat in the Cabinet upon Sir George
Murray, the Master-General of tho Ordnance. He accordingly
became a candidate for a seat in the House of Commons, but was
defeated in the county of Perth. It was then agreed bet~een Sir
R. Peel and the Duke of Wellington, that it was inexpedient, and
would establish an inconvenient precedent, were he to continue in
the Cabinet. .After his rejection at Perth, Sir G. Murray volunteered to resign his departmental office, but Sir R. Peel wrote
and urged him to retain it. He added, however, 'I have more difficulty about the Cabinet, and I need not say solely and exclusively
on the score of constitutional precedent. The holding of a seat in
the Cabinet by a responsible adviser of the Crown-that adviser
being neither in the House of Lords nor Commons-is, I fear, extremely unusual, if not unprecedented, in modern times.
Of course if there were any immediate prospect of your return, the
objection could not apply.' J .After this Sir George ceased to
attend the Cabinet Councils, although he continued at the head of
the Ordnance Department until a change of ministry occurred.k
Upon the formation of the Melbourne ministry on .April 18,
1835, Lord Palmerston was appointed Foreign Secretary, though at
t Peel, Memoirs, vol. ii. p. 51.
• See post, p. 487.
J Ibid. pp. 50-52.
r Hans. i>eb. vol. clxxxii. p. 1077.
kHans. Deb. vol. lxxxiv. p. 758 ;
g Smith's Parlts. vol. iii. Jl· 197,
h Ibid. p. 18; Annual Register,
Hadyn, Book of Dignities, P• 192.
1828 (Chronicle), p. 191,
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the time without a seat in Parliament; having been defeated at the
previous general election, and no vacancy caving since occurred for
which he could offer. About a month afterwards enquiry was made
of Ministers in the House of Commons whether any arrangements
were in contemplation to obtain a seat for his lordship in either
House. Lord John Russell declined to answer this question, merely
observing that the absence of Lord Palmerston was only temporary ;
and that were it •' continued for any length of time these might
be very proper questions.' 1 But before the close of the month of
May Lord Palmerston was returned for the borough of Tiverton, in
room of Mr. Kennedy, who accepted the Chiltern Hundreds in his
benalf.m
. ·· ···
.
_
•
. In December 1845, Mr.• Gladstone, on being appointed Colonial
S_e.cretary il1 Sir R. Peel's administration, was defeated when he
went for re-election iri the borough of Newark. He continued out
of :P11rlialllent 1111til after the resignation of this ministry, which
took place in. June 184(). · The fact of his absence from P.arliament
was, eommettfeu upon in~t1ie-Itouse 9f Commons on the 6th March,
bJ]J t1o expllJ,nations were given by the Government, except. that be
continued to attend-theCabfuet Councils.u . _
In the year 1861 the Palmerstorr adtni~ist~ation had no Cabinet
or other minister specially representing Ireland in the House of
Commons, save the Chief Secretary for Ireland, and he resigned in
the_ cour~e of the session, but was speedily replaced by another
person. "For a great part of the time there was not even an Irish
Lord of the Treasury in the House, and an English minister had to
undertake the conduct of Irish business.0

Frequent allusion was made during the session of
c
'd extraora·mary and unprecedent ed
1861 ' to th e atoresai
deficiency of ministers for Ireland in the House of Commons, but no formal debate took place thereon, a forhearancJ:J which may be accounted for by the fact that
with regard to subordinate members ()f an administration
who have no seat in the Cabinet, the same constitutional
' Mirror of Parl. 1835, pp. 1029,
1030.
m Com. J ourn. vol. xc. p. 284.
Smith's Parlts. of Eng. vol. i. p. 79.
n Hans. Deb. vol. lxxxiv. pp. 754758. See Lord Campbell's comments
on this case, ibid. vol. clxxxix. p.
946.
0
Ibid. vol. clxiv. pp. 197, 1851.
The Attorney-General (Mr. Deasy)

had a seat, but vacated it just before
the session began, bv accepting a
seat on thelrish Bench (Com. Journ.
vol. cxvi. p. 15). The solicitor-general (Mr. O'Hagan) was not in Par~
liament, but was nevertheless appointed attorney-general. • He d1d
not obtain a seat until May 1863,
when he was returned for Tl'alee.
Dod, Parl. Comp. 1864, p. 264.

Subor~i-.
natemtmsters ex- .

pbect~d to
o tam
seats.
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necessity for their presence in Parliament does not
exist, as in the case '->f the responsible advisers of the
crown. Nevertheless, as a general rule, it is expected
that all political servants of the crown ~hould obtain
scats in Parliament, in order that they may assist in
carrying on the queen's Government. And it is customary for a ministry to cancel any sucli. appointments
when it is found that the original nominee is unable to
obtain a seat in either House.P
During Earl ('hoy's administration (1800-1834) Attorney-General
Campbell, and a junior Lord of the Admiralty, were without seats in
f<·rR out of
l'arlianwnt I'arliament for a considerable time. q The Attorney-General is said
to have been 'thrown out of a popular corfstituency by a cry which
the Dissenters raised on some temporary matter.' He remained excluded for tho grcu,ter part of the Session, but at last obtained a
scat vacated by the Lord Advocate on his being promoted to the
Scottish Bench."' But in England neither the Attorney-General nor
the junior Lords of the Admiralty are ever admitted to the Cabinet.
In 1846, when Sir R. Peel was Prime Minister, it was noticed
tl1:1t ' three or four persons lwlding office under tl1e crown allCl
nsnn,lly in Parliament,' were um1ble to get elected to the House of
Commons. Upon which Sir It. Peel remarked as follows: ! I do not
know any rule by which [persons J holding these offices should necessarily be members of this House.
I do not deny the inconvenience, but, having confidence in the approbation and support of
Parliament upon the policy of government, I am cont()nt to forego
that advantage which, in ordinary times, the crown possesses.' 8
Whereupon the subject was dropped without any further comment.
'rhe second Derby administration, from its appointment in February 1858 until l.farch 4, 1859, had no Scotch Lord of the 'l'reasnry, and the entire charge of Scottish business in the House of
Commons devolved in the interim upon the Lord Advocate,. which
occasioned m:uch dissatisfaction. t

Subordi-

na.1.eminis ..

P Corresp. Will. IV. with Earl
Grey, ''ol. 1. p. 23.
q "Mirtoi· of J>arl. 1834, p. 14..~5.
Campbell's Chancellors, vol. iii. p.
452, n. ·
.
.r Brougham, Brit.
Constitution,
p. 28L Sir J: Campb-ell vacated his
seat for Dudley on being appointed
attorney-~eneral, on .February 21,
1834. Losing his re-election, he was
~.fterwards. returned for Edinburgh,
after a, sharp_ cont!)st,_ in place of,J\Ir,_

Jeffery, ex-Lord Advocate, wh~ va:
cated his seat on May 151 upon being
appointed a Lord ofSessiOJ,l.. {Com.
.Tourn. vol. lxxxix. pp.60,295; Smith "s
:Parlts. vol. ii. p. 131 ; vol. iii. p. 134.)
The Attorney.:.General took the oaths
and his seat on June 5. Mirror of
Pari. 1834, p. 2045.
• Hans. Deb.vol. lxxxiv. p. 228.
• Ibid. vol. cl. p. 2150. Com.
Journ. vol. cxiv.. p. 89.
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Upon the accession to office of the Derby administration in July
1866, the office of Lord-Advocate of Scotland was conferred upon
Mr. George Patton. This gentleman was• unable to obtain a seat in
the House of Commons; he therefore resigned, and Mr. Gordon was
appointed in his stead. He likewise failed to obtain a seat during
the entire period of the session of 1867.u Early in the following
session, however, the Lord-Advocate was returned for the English
borough of Thetford, one of the members for which resigned in
order to make way for him.v
But, meanwhile, the absence of
th;is f~11cti9na,ry :fr9JP: the House of Commons led to very great
inconvenience and frequent complaints in the House, as the LordAdvocate, although not a member of the Cabinet, is a very important functionary, and is ~hiefly responsible for the management of
Scotch business in Parliament.w To some extent his place was supplied by the Scotch Lord of the Treasury, but the absence of the
Lord-A:dvocate was admitted by the Government to be 'a great misfortune.' x
During the continuanceof this embarrassing state of affairs, the
Scotch business in the House was principally entrusted to the
Scotch Lord pi'tb:e Treasury, under-othe general oversight of the
HomeSecretary, and h!. communication, out of the House, with Mr.
Patton himseH': Thiscmcoiiveni{mt arrangement gave additional
impetus to a feeling already existing in Scotland in favour of the
apRointme:gt ofauUnde:r:-Secretary of State in the ·Home Office, to
whom should be allotted the political duties now attached to the
office(jf Lord-Advocate. This project is at present under the consideration of the Government. Y In one respect the proposed change
would be undoubtedly advantageous, as, following the analogy in
similar cases, the new Under-Secretaryship, with the sanction of
Parliament, might be conferred upon a member of the House of
Commons without vacating his seat. Already, as we shall have
occasion hereafter to notice, Parliament has agreed to substitute an
Under-Secretary in place of a Vice-President for the Board of Trade,
for the express purpose of facilitating the representation of that important department in the House of Commons.

The increasing difficulty of finding seats for the suboru When the ministry took office in
July 1866, Mr. Patton was appointed Lord-Advocate, but on going
f():rTQ-electio:n was defeated .. (Com.
J ou:rn. vol. cxxi. p. 441. Dod, Parl.
Oomp. 1868, p. 106.) He then resigned, and !Vas replaced by Mr.
E. 8; Gordon, who was unable to get
a seat mitil December 1867. Dod,

p. 208.
'
v Hans. Deb. vol. cxc. p. 535.
w Ibid. vol. clxxxv. pp. 283, 461,
721; vol. clxxxvi. pp. 397, 408, 2023;
vol. clxxxviL p. 6 ; vol. clxxxviii.
p. 167.
x Ibid. vol. clxxxviii. p~167.
Y Ibid. vol. clxxxvi. pp. 397, 408,
2023 ; vol. clxxxvii. p. 6,
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dinate members of an administration, not to mention the
Cabinet ministers, and the growing -demand for- ·a.n. ade::.
quate representation in both Houses of every prominent
executive department,b have given rise to severaia:tte:fnpts
to obtain some modification of the law requiring the va~
cation of the seat of a member of the House of Commons
upon his accepting office, which will be noticed in another
•
part of this chapter."
Project to
Meanwhile, a proposition on this subject which was
get leading
seats
, d to •t}1e H ouse 0 f L Of(JS ~n
' 1861 , an d agaJ?, Ill
,
for
SUb m1tte
~e~~ut of 1867, by Lord Stratheden and Campbell, may be briefly
t e ouse. noticed. When a bill to appropriate four seats in the
House of Commons, which had beeh vacated by the disfranchisement of the boroughs of Sudbury and St. Alban,
was under consideration in 18tH, his lordship moved that,
in view of the number of leading men who, at different
times since the Reform Act of 1832, had been excluded
from the House from local circumstances, and against the
wishes of tho community at largo, from the want of a
corrective power in the state to supply the loss .to both
political parties of the old nomination boroughs, andreplace in Parliament men of acknowledged eminence, whom
the united body of the nation would have returned but
who had failed to secure the suffrages of the particular
sections before whotn they had presented themselves at a
general election-the bill in question should be referred
to a select committee to devise some means of applying
those surplus seats to the purpose above mentioned. Being
opposed by Government the motion was withdrawn; but
Lord Stratheden took occasion to embody the arguments
in favour of his proposal in a protest against the third
reading of the bill.d In 1867, upon the third reading of
the new Reform: Bill, his lordship moved the insertion of
a clause to enable the House of Commons to assign seats

•
See post, p. 242.
• Post, p. 267,

b

d

Hans. Deb. vol. clxiv. pp. 17161

1844.
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to four persons who might be accidentally excluded at a
general election, and whose presenCJ:J in Parliament would
be serviceable to the country. But the Premier (Earl
Derby) having declared that 'it would be a waste of
words to ent~r upon any discussion of a scheme so utterly
impracticable, and so entirely at variance with the principles of our :representative system,' the clause was immediately negatived.e
The administration is composed, for the most part, of Royal •
officers of state whose duties are of a deci~edly political Household.
character, but it also includes certain officers of the royal
household who, from their intimate connection with the
person of the sovere;gn, are supposed to possess peculiar
facilities for influencing the royal mind; an influence
which might be exercised to the detriment of the party
in power if in the hands of their political opponents.t
Officers of this class, if they sit in Parliament, are bound
to,s11pport the existing ministry, but they are not invariably required to be members of the legislature.g
The principle on which the direction of the chief ad- Political
ministrative departments i~ assigned to a political officer ;~~t~ ~fe·
is,that there are great political questions involved in their partments.
II1~11ageme11t.
This is especially true of the different
branches of the ·secretariat, but it holds good, more or
less, in respect to every office included in the adminis:..
tration. Sometimes, in the progress of departmental reforms, it becomes expedient to constitute an office, hitherto
deemed to be political, into a permanent non-political one.
This has occurred, since 1850, in regard to one or more of
the junior Lords of the Admiralty, and in the case of the
mastership of the Mint. A similar arrangement was recommended by a committee of the House of Commons
in 1860, in reference to the Chief Commissioner of Works,
on the ground that there is nothing political in his duties,
.

.

• Hans. Deb. vol. cl:x:xxix. p. 944. household, see ante, vol. i. p. 188.
r As to appointments in the royal
g See ante, p. 236.
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and that his office is merely a department for structural
works to 9arry out undertakings that have been sanctioned
by Parliament.h But if, under any circumstances, a public
office is made permanent, and the holder thereof not liable ·
to removal upon a change of ministry, it n'\3cessarily follows that he should cease to occupy a seat in Parliament;
for it would be contrary to constitutional practice to permit any govermncnt officer to sit in the House of Commoils who is not there in a representative capacity; and
'no administi~ation would act with colleagues who were
members of the House, unless they•were willing to act as
members of the same party.' 1
If it should be deemed advisable-to increase the numb er of po}'1tical offi1ces by add ing to ·tl1e list of the responsible servants of the crown additional ministers, having
charge of new departments of state, it is within the prerogative of the crown to effect the same. Within a very
recent period two additional Secretaryships of State have
been· established, one in 1854 for War, and the other in
1858 for India. In 1847, under tho authority of the
Act 10 & 11 Viet. c. 109, the office of President of the
Poor Law Commission wa8 created. Again, in 1856, the
office of Vice-President of tho Committee of Council for
Education was established, pursuant to the provisions of
the Act 19 & 20 Viet. c. 116. It rests with the Government exclusively to determine whether any such ohangcs
are necessary in order to secure a greater efficiency in the
public service; and they arc effected by order or declaration of the Queen in Council, an Act of Parliament
being required only in. cases where it is necessary to
make pecuniary provision for the duties to be undertaken
by the new department ; i or when it is proposed to auval. v. p; 57 ; and see Hearn, -Govt. of
h Report on Miscel. Expenditure,
Commons' Papers, 1860; val. ix. Eng. p. 250 : also pod, p. 2158,
J See the discussions in the House
Ji:vid. 1~2, 1413 ; and see post, p.
of Commons in 1826 upon the pro~
482.
. ' Report Col\1. on Board of Ad- posal of ministers that separate and
miralty, Commons' Papers, 1861 ; mcreased sala1ies should be allowed
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thorise the new minister and his secretary to sit in the
House of Commons.k Nevertheles;, it is quite consistent
with constitutional usage for the crown to receive advice
in such a maUer from either House of Parliament.
Thus, on February 12, 1857, an address was passed by the
House of Commons, praying that her majesty would be graciously
pleased to take into her .consideration, ' as an urgent measure of administrative reform, the formation of a separ11te u.nd responsible
department for the affairs of public justice.' The ministers acquiesced in this resolutio~; although, as yet, no steps have been
taken to give effect to the recommendation.!
On April 6, 1841, the House of Commons was moved to address
the crown 'to appoint •a responsible :Minister of Education;'
but after a short debate the motion was withdrawn.m . Again, on
March 18,1862, a motion was made in the House of Commons
in favour of the appointment of a responsible minister, to take
charge of, and represent in Parliament, the interests of education,
science, and art combined. The government opposed this motion,
alleging that it was unnecessary, inasmuch as these interests were
already representecl in the House of Commons, partly by the VicePresident of the Education Committee, and also bj officers connected
with the 'freasury. It was stated, however, that the question would
noi; be lost sight of by Government, who would take steps to
improve the existing regulations in reference thereto as soon as pos.
sible;.and~jhatmeanwhile it would be undesirable to fetter their
proceedings by thea<.loption of an abstract proposition on the Sli.b-.
ject. The motion_ was accordingly withdrawn. In the session
of 1868, minifll;ers themselVes brought in a Bill for the appointment of· a Secretary of State, who should have the whole range
of educational matters in the United Kingdom under his control
and responsibility. Owing to political difficulties arising during this
session, the Bill was withdrawn. 0
On May 19, 1868, a motion was made in the House of Commons
for the appointment of a select committee to enquire into a,nd report
upon the functions of various Government offices, so far as they
affect questions relating to Agriculture, with a view to provide for
the due consideration of such quest.ions by one department, responto the offices of the President of the 108-113.
Board of Trade and Treasurer of the
• See post, p. 257.
•
1
See further on this subj.ect, post,
Navy, in order that those offices,
heretofol'e held by one person, might p. 703.
m Mirror of Parl. 1841, p. 1228.
be disjoined, with an adequate salary
n See post, pp. 647, 648,
to each. Annual Register, 1826, pp..
VOL. II.
R
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sihlo to Parliament. ·Admitting the importance of the considerations
urged by the mover, the•Home Secretary declared t.hat tho quost.ion
was beset with difficultieR, owing to jealousies amongst conflicting
local authorities, hut that it was receiving departmental consideration. Whereupon the motion was withdrawn. 0
•
All pllb1ic
dopurtlllOnt.s to

ho J'opro(-;~~nicd in
J?a,r!ia.!llellt.

As the min1stry for the time being arc strictly and exclusively responsible for the government of the country,
ht all its various branches and details ; and as they possess, on behalf of the crown, an absolute control over all
the departments of state, so that every public officer in
the kingdom is directly or indirectly subordinate to them ;P
it is right, and in accordance with constitutional practice, that there should be some 1"ninister of the crown
specially answerable for each particular branch of tho
public service, and thn.t every department of state shoulcl
he adequately represented in Pnrliamcnt.q This representaLion may either be dircet, by the presence, in either
Hom:e, of the political cJricf of the department, or of some
political fnnctior1ary cormedc<l with the same; or it may
be indirect, through some other oilicer of gov~rnrnent,
who is specially charged with the duty of answering for
the department in question, as its parliamentary rcpresentative.r
o Hans. Deb. vol. cxcii. pp. 579IJDl. See also, in regard to attempts
to obtain the A.ppointment of a new
Aecrotary of State, or Undor-Secretnry for Scotland, post, p. 374.
P See ante, vol. i. p. 388.
'' Lord Stanley, Hans. Deb. vol.
clxii. p. 1901. 'l'he l)eculhtr advantages which result from the ttdoption
of this principle, and the prflctical
superiority of a system of govemment
with· changing parliamentary heads
over that of an administration composed of permanent officials not liable
to removal at the will of Parliament,
are ably stated by Mr. Bagehot, in
the F01:l;nightly Review, vol. vi pp.
513-537.
r The only exception to this rule
is in th~ case of the British Museum.
The parliamentary representative of

this national institution, by whom
the estimates for the same are annually moved in tl1e House of Commons, is by long usage one of the
trustees, who may happen to have a
seat in that assembly. This officer is
generally a man of eminence and
public worth, but in fulfilling this service for the museum he voluntarily
assumes a duty for which he is not
directly reponsible to Parliament.
Thi~ is an an01naly in our political
system which, as a rule~ -attaches responsibility to those only who are
empowered to regulate the details of
government, and requires them to
propound the men.Rures for which
they are themselves respongible. The
irregularity in this instance is, howeveT, more apparent than real, inasmuch as the estimates, though pre-
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ThA advantages of such an arrangement in the working
of Parliamentary Government, may be illustrated by the
following examples : ' When the Poor Law administration was not represented in the
House of Commons a constant series of vexatious attacks were made
on that department. But after it had a representative here, most
of those attacks ceased ;' and the business has ever since been
carried on to the general satisfaction of the country.•
The Derby ministry in 1852 was confessedly. weak in the composition of its Board of Admiralty. In his desire to secure the
efficient administration o~ that great department bf state, Lord
Derby did not sufficiently consider the importance of obtaining a
strong parliamentary element amongst the presiding officers. Only
one of the junio1· navall~ds had a seat in the House <iJf Commons,
and his professional rank was inferior to that of his colleagues at the
Board. It therefore devolved upon the political secretary alone to
be the medium of communicating to the board the prevalent opinions
in the House of Commons upon nava.l questions. Consequently
there failed to be that sympathy and good feeling between the
Admiralty and the Commons which ought to subsist under parliamentary government. The board consisted of most able and
efficient men, but from the lack of an adequate parliamentary element, they looked too exclusively upon what, in their opinion, the
interests of the service required, and viewed with jealousy and suspicion any appeals that were made to them out of 'defe.rence to the
temper of the House of Commons. There was not, in fact, a spirit
of harmony between this executive department and the popular
chamber, and this was confessedly owing to the want of an adequate representation of the Board of Admiralty in the House of
Commons.t
Another striking example of the ill effecf,s attending the nonrepresentation in parliament of leading executive departments, and
of the inconveniences resulting from the administration of such
departments being entrusted to subordinate and permanent officers,
is afforded by a recent occurrence in connection with the Office of
Woods and Forests. This office is presided over by two permanent
pm·ed in the first instance by the
trustees of the museum, are submitted
for the approval of the Treasury, before they are proposed to the Honse
of Commons. See further on this
point, post, p. 250.
• Sir Charles Wood, Hans. Deb.
vel. clxi. p. 1266. Lord John Manners, ibid. vol. clxxi. p. 425. And
R

see 1\Ir. Bagehot's remarks on this
example in Fortnightly Review, vol.
vi. p. 520.

· ' Report, Select Committee on
Dockyard Appointments, C~mmon~
Papers, 1852-1853, vol. xxv : 1\Ir.
Disraeli's e.vide1;1ce, p. 298, &c.; Lo1·d
Derby's evidence, p. 363.
2

Ill effects
of inadequate representation.
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commissioners, and is not directly represented in either bra,nch
of the legislature. Fro:n! a debate which took place in the House
of Commons in the early part of the year 1863, it was apparent
that the policy pursued by the Office of Woods and Forests in
regard to the forests of Epping and Hainault, h::fd tended to encourage forestal enclosures, and to deprive the inhabitants of'
London of the usc and enjoyment of these rural districts.
'l'lw
assistant commissioner in 'charge of this particular branch of
administration (Mr. J. K. Howard) governed his proceedings by
the principle that ·his office was one of revenue only, and that
whatever expenses attended the management of tho crown property ougllt M be strictly limited to thoe due conservation of the
same. ]'inding that the maintenance of the forestal. rights of tho
crown over such extensive tracts was a considerable source of expense, and l<'!'sing sight of the immense :!dvantages resulting from
them, .in the opportunities they atl"orded for healthful recreation to
an enormous city population, ho determined that tho public should
no longer be put to the cost of resisting encroachments on these
lands. He therefore commenced negotiations for the sale of the
rights of tho crown over tho remaining unenclosed lands in Epping
)j"orest, a proceeding which had it hcon con~;1mnnated would have
closed the whole of that invalurtblc Lliskict from tho public. This
gave rise to an anirrmtod d.ir;our;sion in the House of Commons, from
which it was evident that this adion of the dcpartmc:qt Wtl.S regarded as unpopular a.nd nnwise. Hn.d the presiding commiRsionor
been in the possession o£ a sm1t in that House, he would lmvo boon
directly amenable to the influence of its enlightened opinion~, and
a debate in Parliament on the policy of the course he had pursued,
would probably have convinced him of his error. In the absence
of imy representative of this department, the House was obliged
to adopt a rough and imperfect method of attaining its object,
namely, by an address to her ma:jesty (which was carried against
ministers), that directions might be given 'that no sales to facilitate enclosures be made of crown lands or.crown· fQrest::tl :I'ights,
within fifteen miles of the metropolis.'
'l'he crown was advised
to give a favourable answer to this address.u But this had the
effect of bringing matters to a. dead lock.v Mr. J. K. Howard rega.rded the address as an implied vote of censure upon himself, and
immediately caused all negotiations for the sale of the forestal rights
of the crown, which were then pending, to be stopped. Later in the
same session, however, the House of Commons appointed a select
committee to inveRtigH.t.e the whole subject, and the result of Llwir

•
u

Hans. Deb. vol. clxix. pp. 318,

723.

• Mr. Cowper, Commissioner of

Public Works, ibid. vol. clxxi. p.
420.
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enquiries was a recommendation that the enclosure of Epping Forest
should be partially resumed; while, at the same time, an adequate
portion thereof should be set apart for the• public use aud benefit.w
Nevertheless, Mr. Howard persisted in carrying out the terms of
the address, and not considering himself at liberty to sell, he determined to refrain•from all proceedings to prevent further encroachments, or to maintain the forestal rights of the crown.
Accordingly, in 1865, another select committee was appointed by
the House of Comnwns, on Open spaces in and around the metropolis. This committee agreed with the House in the opinion that
the Office of Woods and Forests ought not to have aimed so exclusively at making money out of these forestal rights, which had been
originally obtained by th• crown not for mere revenue purposes,
but for the recreation of the chase, and that it ought rather to have
endeavoured to make those rights contribute to the recreation of
the people according to 1~dern customs, by preserving the forestal
charader of at least a portion of the open spaces at Epping and
Waltham. They therefore recommended that no further enclosures
of royal forests, commons, &c., should take place within the metropolitan area.
Mr. J. K. Howard, the assistant-commissioner, appeared before this committee, and attempted a justification of his
conduct in stopping all sales,· and abstaining from all legal proceedings to abate enclosures and encroachments on the rights of the
crown. In their report, the committee refrained from animadverting upon. Mr. Howard's proceedings; although, in a draft report
which was proposed, but not agreed to, there was a paragraph regretting 'the narrow and technical view taken of their duty by the
officers of Her Majesty's Woods and Forests.' But they expressed
their disapproval of the action of the Government in this matter,
and advised that immediate steps should be taken to vindicate the
crown's forestal rights over the lands in question, and to abate enclosures therein. They also recommended that a new board should
l)e appointed to act as trustees for the preservation, on behalf of the
public, of the forests, &c., around the metropolis.x Pursuant to
this report, the Government introduced a Bill, in the following
session, to transfer the supervision of the forestal rights of the
crown in Epping Forest to the Office of W orks.Y 'l'his not being a
reve1me department, but one charged with the care of property held
in trust for public uses, the Government would feel at liberty to
w

Report, Com. on Royal Forests,

Commons Papers, 1863, vol. vL pp.
552, 565-569, 582.
" Second Report, Com. on Open
Spaces, Commons Papers, 1865, vol.
viii. pp. 364, 385, 492-502. See also
Commons Papers, 1866, vol. lx. p. 477.

Y The bill was passed as a General Act, 29 & 30 Viet. c. 62, 'to
amend the Law relating to theW oods,
Forests, and Land Revenue: of the
Crown.' The sixth clause contains
the provision in regard to -Epping
Forest.
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nAk for any necessary appropriation to carry out, the wishes of Pat·liament in regard to the forest.z The Office ~if Works, moreover,

would no longer tolerate •any encroachments npon the rights of the
public npon the plea that it would cost moneyto enforce redress."
The history of this case, both as regards the hasty and inconsistent
interference of the House of Commons to remedy thl'l effects of a narrow-minded policy on the part of the Board of Woods and Forests,
~1nd the equally ill-advir;ed proceedings of the board itself upon the
oecasion, shows the importance of bringing every pnblic department
into direct communication with Parliament, in order that it may
be administered in harmony with the most enlightened opinions,
t1nd for the benefit of the whole community.b

.

Connni1.;:->1Ullf::l.

•

In addition to the great admini:,;trative boards which
form part of the executive government of the empire,
Parliament has sanetioned the appc~intmcnt, from time to
time, of various minor board:,;, or commissions, to whom
partieular branches of administration have been assigned
whieh require speeial knowledge in the persons entrusted
with their guardianship. 'l'heso commissions are usually
appointed by the crown <luring pleasure.
But after
their utility has been tested by experience, they arc generally elothed by Parliament with aclditional powers, aud
Inade permanent.
As a general rule, nil statutory commissioners who are
paid for their services arc expressly declared to be ineligible to sit in the House of Oomrnons,c although a
direct enactment to this effeet is unnecessary, because all
' new offices' of profit di:,;qualify the incumbents thereof
under the statute of Anne.d This disqualifieation would
not, of course, apply to an unpaid commissioner. rremporary commissions, moreover, nppointed by the crown
to investigate a partieular matter, do not disqualify, and
• Chane. of Excheq. in Hans. Deb.
voL clxxxit.p. 958.
• See an article on this case in
I<'raser's Magazine for May 1866,
which wns afterwards republi"heJ
by the• author, H. W. Cole, Q.C.
Long·mans, June 1866.
b See also the Duke of Argyll's
complaint in the House of Lords in

regard to the Office
Forests, Hans. Deb.
1816.
• See Chambers,
Elections, p. 212,
d 6 Anne, c. 7, sec.
p. 261.
• See post, p. 260.

of Woods and
vol. cxcii. p.
Dictionr.ry of

25.

See post,
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it has not been uncommon to appoint members of the
Bouse of Commons to serve thereo~.
Since the revival of the Reform question in 1852, the Their
true principles of parliamentary representation have be- ~=8~~i~
eome better llnderstood, and great. and. increasing value, Parlia.
ment.
1s now attached to the representatwn, m both Houses of
Parliament, of protninent and important commissions appointed by the crown, or by statute, whether for instituting enquiries into special subjects, with a view to
future legislation thel"eon, or for the direct fulfilment of
certain public trusts. • Whenever a commission includes
one or more members of either House, satisfactory information can be afford~d in reply to questions. as to the
conduct and progress of a particular investigation/ and~
in the case of a statutory commission, the legislature are
enabled to satisfy themselves that the commissioners are
discharging their duty in accordance with the trust which
the legislature has confided to them. g Moreover, after
the presentation of their report, if the conclusions of tHe
commissioners are impugned, the actual presence of one
of their "number in Parliament would be most serviceable,
in explaining or justifying their conduct, instead of leaVing their defence to be undertaken, at second hand, by a
minister of the crown.h
vVith regard to permanent commissions, which are
charged with administrative functions, peculiar necessity
exists for their distinct and efficient representation in
Parliament. Being held in direct subordination to some
political head, and limited to certain prescribed duties, it
has not been usual to consider such comm1sswners as
r See Hans. Deb. vol. cxc. p. 1457,
1796 ; ibid. voL cxcii. pp. 1838, 1850 ;
and see post, p. 342.
g Mr. Walpole's Evid. before SeL
Com. on the Ecclesiastical Commission, Commons Papers, 1863, vol.
vi. p. 192 ; Hans. Deb. vol. clxxxv.
p. l\JO; ibid. vol. clxxxvii. p. 93.
4 .Mr. Disraeli, Hans. Deb. vol.

clxxxvii. p. 1941. And see ibid.
vol. clxxxviii. pp. 282, 435 ; and particularly ~Ir. Russell Gurney's defence of the Boundary Commission,
in 1868, after the Government and
the House of Commons had refused
to carry out its recomm~dations.
lbid. vol. cxcii. pp. 271, 1417.
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holding political appointments. Persons nre placed on
permanent as well as. on temporary commissions without
reference to their political opinions, and if in Parliament
are not removed upon a change of ministry. 1 · :BU.t so far
as members of the House of Commons are-concerned, it
is evident that by constitutional analogy this exemption
from liability to removal from office, must be restricted
to unpaid commissioners; and that a salaried member of
a permanent commission, being in the service of the
crown, should only retain his office, in connection with
a seat in the House of Commons, ~ long as he is a supporter of the existing administration.i
As yet, the first Church Estates Commissioner, who is
appointed under a statute passed in 1850, affords the on1y
example of a statutory paid commissioner (not being a
minister of the crown) to whom has been granted the
privilege of a seat in the House of Commons.k No advantage, however, hns been taken of this permission, but
this Commission was represented in the House of Common~, from 1856 to 1858, by tho third commissioner,
who, though a salaried ollicer, is not appointed· by the
crown, and sinee 1859, by the second commissioner, who
receiyes no salary. :B'rom August 186\") to .November
1865 this office was filled by Mr. Bouverie, an unofficial
supporter of the Government; it has since been held in
cor~unction with some ministerial office. 1
See poKt, p. 350.
This point, however, has only been
decided inferentially and not directly.
l<'or the p1·oof's that may be urged on
behalf of .the position taken in the
text, see post, p. 258; and note the
practice in the case of the Second
Church Estates Commissioner, who,
though not . paid and therefore not
removable, is invariably replaced, as
a parliamentary representative of the
commission, on a change of ministry.
• See :l~uther concerning this office,
post, p. 268. The office of ' First
Church Estates Commissioner' is not
I

.1

considered to be, in itself, a political,
but a permanent oJiice. (See Hans.
Deb. vol. clxxxviii. p. 1475.) It is
only in view of the holder thereol
sitting in the House of Commons and
representing the commission therein,
that it can be placed in the category
of political offices.
1 Namely, from November 1865 to
August 1800, by Mr. H. A. Bruce,
vice-president of the Education Committee, and upon the accession of the
Derby ministry by Mr. J. R.Mowbray,
judge-advocate-general.
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In 1863, a committee of the House of Commons appointed to enquire into the present state of the Ecclesiastical Commission and into
the expediency of reforming its administration of the ecclesiastical
property and revenues, recommended that the management of Church
property and the distribution of surplus Church revenues should
be assigned to r<~eparate corporations; and that the former should be
vested in a board to consist of two paid commissioners, who should be
ineligible for Parliament. But that there should also be one unpaid
commissioner on the board with a seat in the House of Commons
for the purpose of representing the commission in that chamber.m
Nothing has yet been done to give effect to this recommendation.
The Charity Commission is another permanent board, regulated
by Act of Parliament, a~ entrusted with administrative and quasijudicial functions, of very considerable importance.n This board is
at present represented in the House of Commons by the Vice-President of the Education ~ommittee, who is an unpaid commissioner.
In view of a further extension of the powers of the Charity Cornmission, it was recommended by the Schools Inquiry Commission,
in 1868, that in addition to its ministerial representative there
should be added to it ' a member of Parliament, who would be able
to explain in his place the reasons for every scheme that was proposed, to show its relations to other schemes, and, in the absence of
a minister, to answer any questions that might be asked' in regard
to the operations of the board. 0 The debate in the House of Commons o~ March 25, 1868, upon Tancred's Charity Bill, a measure
originally recommended by the commission, bnt which had been
materially altered by a select committee, and was finally rejected
by the House, 'showed the necessity that existed for some efficient
representative of the Charity Commissioners in that House.' P

Ecclesiastical Commission.

It is probable that, ere long, both the Ecclesiastical
and the Charity Commissioners will have their acknowledged representatives in the House of Commons ;
and should there be, hereafter, any other trusts of sufficient public importance to require a mouthpiece in Parliament, the precedent established in the case of the
Church Estates Commission will doubtless be followed,
and liberty given to some officer connected therewith to
sit in the House of Commons. For it is most desirable
that that chamber should open its doors to receive
accredited and competent representatives from every

Parliamentary.
rept·esentation of
every ·

o Report, vol. i. p. 634. •
m Commons Papers, 1863, vol. vi.
:pp. 46, 192.
P Mr. Thomson Hankey, Hans.
n See post, pp. 659-662.
Deb. vol. cxci. p. 232.

Charity
Commis-
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publie
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prominent and influential public interest. Nevertheless, the
strict rule of parliarn:e}J_tary government will undoubtedly
require that none but supporters of the existing administration should act as the parliamentary representatives
of permanent commissions appointed by th~ crown ; and
that however limited may be the scope of his official
duties, every member of such a commission, having a
tJeat in the House of Commons, who is clmrgcd with the
representation thereof in Parliament, should resign his
office upon a ~hauge of ministry.
Ilritish
The only exception to this gene!al rule is in the case
Th!tt.seum.
of the British Museurn. From an early period, this great
national institution has been represel'lted in the How~e of
Commons by one of the elected trustees, without any
t,~ reference to his political opinions. But this is confesseclly
0 an mwmalous practice, and is only retained on account
of certain peculiar advantages attending it, which have
\!j rendered it expedinnt to overlook its manifest infringe•.• mont of the establislwtl principles of parliamentary go~ vernmcnt. From the repented objections which have
been urged in the House, to the continuance '()f this
practice, it< w1ll probably ere long he repbeed by some
other arrangement more in aeconlance with constitutional

W

::r:..

<:t,;

usage.'~

The representation in Parliament of every prominent
"l"'"Jd J,., t1cpartment of state should not be contined to one cham1 11
;, 'u '
ber merely, but should always, whenever it is practicable,
] ltllll''·l'~.
iudude both Houses. This is most desirable: firstly, hecause of the respect due to each separate Rnd independent
branch of the legislature ; secondly, in order to promote
harmony between the executive and legislative bodies ;
and lastly, because it tends materially to facilitate the
despatch of public business through Parliament. When
the representative of any particular branch of the public
of
service in one House is the chief minister in chanre
u
the sa1~1e, having a seat in the Cabinet, the department
shoulcl be represented in the other House by an underq

See ante, vol. i. p. 4821 n.; vol. ii. p. 242, n.
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secretary, vice-president, or other _subordinate officer, as
the case may be.r
•
The proportion of Cabinet ministers to be assigned to
either House of Parliament necessarily varies according
to circumsta'"nces. It is impossible to fix any rule in
regard to a matter which must depend altogether upon
the strength of parties, and the amount of av<tilable talent
at the disposal of an existing administration. The prime
minister is responsible for the distribution of the chief
offices of government between the two Ho.uses of Parliament. But this is not infrequently a very difficult task.
As a leading principle it may be stated that every department entrusted -.,ith the expenditure of public money
should be represented in the House of Commons either
by its head, or by its political secretary.• Moreover, the
increasing weight and influence to which the House of
Commons has attained, in public affairs, has rendered it
advisable that a larger proportion of cabinet ministers
should have seats in that chamber. Under-secretaries of
State, however able, are not in a position to declare or
defend the policy of government, with the freedom, intelligence, and responsibility that is needful, "in order to
satisfy the demands of the House of Commons. In fact,
they merely hold a brief, and are required to justify a
policy in tbe framing of which they have had no share.t
It is curious to observe the change in constitutional
practice within the present century, in the relative proportion of Cabinet ministers in the two chambers; a
change which is a striking indication of the growth of
power on the part of the lower House. The first Cabinet
of George III. (in 1760) consisted of fourteen persons,
thirteen of whom were peers, and but one a member of
r Rep. Com. on Education, Commons Papers, 1865, vol. vi. Earl
Granville's Evid. 1883, 2317. Complaints were made in the House of
Lords, in the session of 1865, that
there was no official connected with
the Poor Law Department who had
a seat in that House, whilst both the
president and secretary of the board,

as also the secretary and under-secretary of state for the Home Department, sat in the House of Commons. Hans. Deb. vol. clxxviii. pp.

5, 193.

•

• Mr. Cowper, HHlls. Deb. vol.

clxxii. p. 364.
t See post, p. 369.

Proportion
of Ual}inet
ministers
in each

House.
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tl1c House of Commons. At the commencement of Mr.
Pitt's first administrati}lfi, in 1783, he was the sole Cabinet
minister in the House of Commons.u Mr. Addington's
Cabinet, in 1801, consisted of nine persons, five of whom
were peers, and the remainder commoners.v• When Mr.
Pitt returned to ofiice, in 1804, his Cabinet consisted of
twelve persons, of whom but one besides himself (that
is I"ord Castlercagh) was a member of the House of
Commons.w rrhis objectionable arrangement arose from
the impossibility of inducing the king to agree to Pitt's
proposal for tho formation of the• ministry on a more
extended basis. Tho want of proper assistance in the
House was a severe strain on Mr. Jfitt's powers, and in
the following year his enfeebled health compelled him to
reopen tho question to the king, but his majesty continued inexorable. l)itt never again appeared in Parliament. Within a few months fi~om this interview with the
king he wns no more." After the death of Mr. Pitt, the
Grenville miniHtry(known aH' All the Talents') was formed,
which consisted of eleven members, of whom seven were
peers and four members of the House of Commons:Y Mr.
Perceval's Cabinet, in 1809, consisted of ten members, of
whom six were peers, and four were eommoners. Lord
]:.,iverpool's Cabinet, in 1812, consisted of twelve rncmbers, of wh!)m ten were peers, and two only were commoners ; but in 1814, the relative strength of the government, in the two Houses, was altered, by certain ministerial
changes, which gave nine Cabinet ministers to the upper
House and four to the lower. In 1818, there were fourteen
Cabinet ministers, of whom eight were peers, and six were
commoners. In 1822 (Lord Ijverpool being still premier),
the Cabinet was composed of fifteen members, nine of
whom were peers." Since the Reform Bill, it has been
customary to apportion the leading members of government more equally between the two How<es .

•

See ante, vol. i. p. 78.
• Stanhope's Pitt, vol. iii. p. 322.
w Ibid. vol. iv. p. 189.
X IMd. pp. 333, 386.
u

Y Parl. Deb. vol. vi. p. xii.
• Sir G. C. Lewis, in Edinb. Rev.
vol. cix. pp. 157 n. 177,186, 198.
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Upon the fonnation of Lord P:;lmerston's second administration, in 1859, the Cabinet consisted of fifteen
members, of whom five were peers, and ten sat in the
House of Commons. But through various casualties,
which occasioned changes in the personnel of the government, it happened that from 1863 to 1865, eight of the Prepon.
derance of
Cabmet offices were held by peers, and but seven by ministers
members of the House of Commons. The heads of four ~:.~:.
principal departments of state, viz., the War Office, the
Foreign Office, the G.olonial Office, and tlie Admiralty,
were all of them peers, and these important departments
were represented in. the House of Commons by undersecretaries. a This apportionment of ministerial offices between the two Houses led to much inconvenience and
dissatisfaction; and advantage was taken of the retirement of the Duke of Newcastle from the Colonial Office,
in 1864, to confer the seals of this department upon Mr.
Cardwell, a men1:ber of the House of Commons. But
still the prepond~rance of Cabinet ministers in the upper
House ·remained the same ; for Mr. Cardwell had previously held a seat in the Cabinet as Chaneellor of the
Duchy of Lancaster, which office was conferred upon a
peer, the Earl of Clarendon.
On April 18, 1864, Mr. Disraeli took occasion-in a Ministers
general way, and without assuming to lay down any in- :,h~eo~~ht
flexible rule upon the subject-to point out the grave the Comobjections which existed to the continuance of such an mons.
arrangement. He gave it as his opinion that the following ministers ought to find seats in the House of Commons, viz. :-the heads of ' the two great departments of
the public expenditure,' i.e. the Army and Navy, a decided majority of the Secretaries of State, and on the whole,
the 'great majority' of administrative officers. He showed
that the constitution has practically provided for the
ac1eguate representation of the Government in th~ House
of Lords by allowing but four out of the five Seeretaries
a

Hans. Deb. vol. clxx. pp. 467, 1060; vol. clxxi. p. 18:.?4.
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.L:1tor prflc·
tien on this
head.

of State to sit in the Commons, and by requiring the
Ijord Chancellor, the Lord President of the Council, and
the Lord Privy Seal to be chosen from amongst the peers.
The Postmaster-General, moreover, was probibitec1 under
the statute of Anne from sitting in the House of Commons,b and the chief offices of the household are always
held by peers, and occasionally (as in tho ease of Ijord
Wel1etllcy) by eminent statesmen. The prime minister,
although he may be seJectod from either House indifferently, has rn tho Innjority of Cftflt8S since the Reform
Hill been a member of the H<::>usc of Peers. In reply to
Mr. Disraeli's observations, Lord J:'almerston did not
attempt to dispute the general doctrine enunciated, in
regard to tho distribution of Cabinet offices between tho
two Houses, but showed that it was attributable to unforeseen and unavoidable cireumstances that the proportiou of Cabinet ministers nllowecl to each House upon the
:lin-lt formation of bis ministry (viz. five to the Lords and
ten to the Commons) had been altered, and tho existing
mTm1gements necessitu.te<l."
Upon the formation of the Derby administration in
1866, seven Cabinet ministers were assigned to the Lords
and eight to the Commons. The Secretaries of State for
tho Home, Foreign, and War Departments, and for India,
all sat in tho House of Commons, aR well as the Chancellor of the Exehequer, the First Lord of tLe Admiralty,
nnd the Presidents of the Boards of Trade and of the
b But this disability has been Aince
l'emoved by the Act' 21J & 30 Viet.
ch. 55.
c Hans. Deb. vol. clxxiv. pp. 1219,
1232. Ibid. vaL clxxv. p. 596. On
.Tune 19, 1865, the s~1bject was again
discussed in the House of Commons,
upon a motion by Mr. Darby Griffith
to resolve 1 that in the opinion of this
House it would be convenient, under
present circumstanees, that the Se·
cretary of State for War should be a
member of the HouAe of Commons.'
The motion was opposed by Lord

Palrnerston, who showed tha'c the
present apportionment of ministerial
offices between the two Houses had
been occasioned bv unavoidable circumstances, that it in no way affected
the principle of ministerial responsibility, and that the adoption of the
motion would int1·oduce an entirely
novel principle, and would embarrass
the action uf Lhose charged from time
to time with forming a new Government. Whereupon the motion was
negatived, without a division.-lbid.
voi. clxxx. p. 457.
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Poor Laws. ·while in the House of Lords the following
Cabinet ministers had seats, viz. :...!_The Premier himself
as First Lord of the Treasury, the Lord Chancellor, the
Secretary fo~ the Colonies, the President of the Council,
the Lord Privy Seal, the Chancellor of the Duchy of Lancaster~ and the Postmaster-General
This distribution of
offices was in strict accordance with the principles advocated by Mr. Disraeli in 1864, when leader of the Opposition. Unexpected vicissitudes led, in the following year,
to some change in t~s arrangen;ent, by which the chiefs
of the Boards of Trade and of the Poor Laws were chosen
from the House of ~ords ; and their departments were
respectively represented in the House of Commons by
subordinate ministers. But no public inconvenience was
occasioned by this proceeding.d
Admitting, however, the obvious inconveniences at- .Ach~~tnlo a
tending the representation of a prominent public departof
ment in the House of Commons by an officer of inferior a seat in
the Lord~.
grade, who has no seat in the Cabinet, whilst his political
chief is.in the House of Lords, it has been well said that
there is another side to the question, and that there is
considerable practical advantage, in an administrative
point of view, when you have a man at the head of an
important department who has his evenings disengaged,
and who is not overburdened by the enormous labour of
regular attendance in the House of Commons.e This
should be allowed to counterbalance, in some degree,
the disadvantages resulting from an undue proportion of
principal ministers in the upper chamber, when, as will
sometimes happen, such an adjustment of ministerial offices becomes a political necessity.
It has been already remarked/ that in order to facilitate the representation of every prominent branch of the
public service in the two Houses of Parliament, under

•
d

Hans. Deb. vol. clxxxvii. p.

877.
c

Report, Com. on

Education,

Commons Papers, 1865, vol. vi. Evid.
760.
f Ante, p. 251.
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secretaries of state are permitted to act as auxiliaries to
the chiefs of their respective departments, in the discharge
of this important duty. OHicers of this description are not
made ineligible for a seat in the House by th~ 25th section
of the statute of Anne (6 Anne, c. 7), inasmuch as their offices are not 'new,' and therefore do not disqualify ;g they
are not appointed directly by the crown, and therefore do
not come within the scope of the 26th section of that Act,
requiring the vacation of the scat upon the first appointment to a ncni-disquali(ying office. Moreover, the Act 15
George II. c. 22, sec. 3, which was framed for the purpose
of excluding therefrom all ' deput].es or clerks ' in the
principal departments of state, contains a proviso that
this Act shall not be construed so as to prevent the
Secretaries of the Treasury, of the Chancellor of the Exchequer, and of the Admiralty, or the Under-Secretaries to the Principal Secretaries of State, from sitting
and voting in the House of Commons. Owing to the
form of appointment, any one of thm>e offices may be
c<.mfc~rred upon a mom bcr of the House of CGmmons
without vacating his seat. For an Under-Secretary i::;
uot appointed by tlw crown, but both in form and in
subfitance, by a Secretary of State, a E'irst Lord of the
Treasury, or other minister in a corresponding position.
He, therefore, in a technical sense, does not hold pfficc
umlcr or from the crown, and does not come within the
operation of that clause in the statute of Anne, which
vacates the scats of all persons who shall accept of office
of profit from the crown-.that is to say, an office conferred by a minister in the distribution of crown patronage.h Otherwise there. .is no real distinction between
these and other p9litical offices, either in their character,
or in the tenure by which they are held.i But it is a
matter of public convenience, and of considerable advantage t~ every administration, that they should be able to
g See 2 Hatsell, pp. 51 (Mr. Corvol. clxxiv. p. 1237.
bet's case), 61 n. lVIr. E. Walpole's . 1 Earl Grey, ibid. vol. clxxxix.
case.
p. 742.
It Attorney-General, Hans. Deb.
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ensure the presence in the House of Commons of confidential officers empowered to represent therein leading
departments of state, and who in the absence of ministers
specially char~ed with and responsible for the same, rbay
be entrusted with the conduct of public business in relation thereto.
In 186 7, Parliament consented to abolish the office of
Vice-President of the Board of Trade, and to substitute
a parliamentary secretary in lieu thereof, for the express
purpose of getting rid.of an office which neeessitated the
re-election of any member upon whom it might be c~m
ferred, and replacing. it by an office which, by analogy
with corresponding situations of a similar grade, should
not entail any such obligation. i
.
But inasmuch as the law allows but four out of the A limited
. • l Secretanes
. of State
. to sit
. m
. t h e H ouse of only
number
fi ve prmc1pa
m~y
Commons at any one time, so it has been decided that sit in th;
a similar number only of Under-Secretaries may sit therein ~~;_:_o~s
together. k
together.
During" the interval between April 28, 1863, and April 18,
1864, it happened, through inadvertence, that :five Under-Sec. retaries continued to sit aud vote as members of the House of
Commons. On the last-nall1ed day, the attention of the House was
directed to this Circ1nnstance by J\fr. Disraeli, and it was resolved,
that the provisions of the statute applicable thereto had been violated. Whereupon a committee was appointed to enquire, 'whether
the Under-Secretary who had been last a,ppointed to that office had
thereby vacated his seat.' The committee reported their opinion
th&t, inasmuch as the· prohibitory· enactment was couched in general terms, and did not specify any particular officer as being disquali:fieil to sit in Parliament; and as it did not positively declare
the seat, under such circumstances, to be void, but merely forbad
an additional Under-Secretary to 'sit ;1nd vote,' the seat of the
last appointed Under-Secretary was not vacated. Nevertheless, it
was deemed advisable to paes an Act of Indemnity, to absolve the
parties concerned from the penal consequences of this oversight.
.i Ibz'd. vol. clxxxvii. p. 475; Stat. Board is permitted to sit in t~ House
30 & 31 Viet. c. 72. And by the Act of Commons.
10 & 11 Viet. c. 109, sec. 9, one of
k See 2 Hatsell, 64 n.; ~~ct.s 18 & 19
the two Secretaries of the Poor Law Viet. c. 10; 21 & 22Vict. c.l06, sec. ,J.
VOL. II.
S
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And the Government remedied their mistake by conferring the fifth
under-secretaryship upon a member of the House of Lords.1

Why perm~1nent

civil offieers are

excluded
from the
IIouse.

From the proceedings taken in the foregoing case, we
learn tliat. while every facility is afforded tfl the efficient
working of parliamentary gov:.ernment by the permission
which is given to the political chiefs and their immediate
subordinates, in every public department, holding .office
upon a similar tenure, to sit in the House of Commonsthe House is extremely jealous of the introduction of any
other civil s;rvants of the crown- within its precincts.
The same statute that sanctions the presence in the House
of certain under-secretaries, expresily declares all other
'deputies or clerks,' in the offices therein named, to be
incapable of being elected, or of sitting and voting in that
assembly.m And even when there is no direct statutable
disqualification, constitutional practice requires that a
member of the House of Commons who accepts a permanent and 'non-political olnco under government, shall
vacate his scat in Parliamont.n
'l'here nrc sound constitutional reasons for tht3 exclusion of all non-political servants of the crown (exeepting
of course officers in the army or navy, who are exempted
from disqualifieation by the 28th section of the Statute
of Anne o) from the House of Commons. Strictly subordinate, and accountable for their conduct, to the minister
of state who is charged with the oversight of the department to which they belong-and who is exclusively re1 Hans. Deb. vol. clxxiv. pp. 1218,
1756; Act 27 & 28 Viet. c. 21. Until
of late years, it bas been very tin usual
for a peer to hold the subordinate
office of Under-Secretary of State.
(See Corresp. Will. IV. with Earl
Grey, vol. ii. pp. 340, 344.) But it
l111s occurred several times in recent
administrations. and is likely to become a gommon practice,_ as _a larger
number of cabinet ministers are a~
sorbed by the House of Commons.
It affords, moreover, an admirable.
training for higher official work.

"' 15 Geo. II. c. 22.
n Case of Mr. PhLnn, Hans. Deb.
vol. cxxxviii. p. 1187.• And sell_ ante,
p. 240; andvol;i. p. 377.
o An exception:--wliicn·construc""
tively includes several (lescriptions of
military appointments. -·(See 1\l!art
Parl. Pract ed.l883, p. 591.) Mere
promotion does not disqualif'y ; but a
c01;nmi~sion gl ven to a ciYilian avoids
-the seat,-except'in-certainccases-expressly exempted by law. See Rogers,
Elections, pp. 205-207.
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sponsible to Parliament for the administration of the sameP
-the presence, in either House, of a permanent officer
of any branch of the public service-who might possibly
differ in pol.i.tics with his responsible chief-would be
found highly inconvenien~, and might lead to unseemly
and injurious collisions.q
Besides the injury to free deliberation in Parliament
from the presence therein of persons who would be exposed to peculiar hindrances in the discharge of their
legislative duties, thei~ ineligibility serves to increase their
efficiency as departmental officers. A reputation for impartiality, honesty of. purpose, high sense of duty, and
fidelity to their political chief for the time being, is, we
are assured, eminently characteriscic of the whole body
of public servants in Great Britain. It is their possession
of these qualities that begets a just confidence on the part
of a minister of state in the subordinate officers upon
whom he must greatly depend/ .A.nd nothing could be
more adverse to the continuance of such esteem than to
permit a,n officer to occupy a position where a conscientious expression of his opinions might bring him into
collision with the government of the day, or with political
opponents, or partisans on either side."
We must now direct our attention to the terms of the Law of
existing law affecting the eligibility of persons holding ;~~g~~~?a
office under the crown to sit in the House of Commons. of Commons.
We have already reviewed the circumstances under
which Parliament, after many unsuccessful efforts, succeeded, in the reign of Queen Anne, in limiting the
number of office-holders who should be capable of sitting
in the House of Commons ; and finally, by subsequent
legislation, in ridding the House of all placemen who are
not required, either directly or indirectly, to assist in
See ante, p. 174.
r See ante, p. 175.
• ·
Mr. Gladstone, Hans. Deb. vol.
• See Mirror of Parl. 1839, pp.
clxxxii. p. 1862. And see post, p. 3939, 3942; Hans. Deb. vol. eli. pp.
613.
788, 1583.
s 2
P

q
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carrying on the Queen's Government, or whose presence
cannot be justified upon grounds ofpubfic policy.t
The Statute of Anne,u it will be remembered, established
two important principles, which have rem~J,ined substantially unchanged to this day. Firstly, that the acceptance
by a member of the House of Commons of an office of
profit from the crown, shall thereby vacate his seat.
Secondly, that such person may, nevertheless, be reelected ' provided his office be one that is not
declared
•
.
expressly (bJ' this or any other statlolte) to be mcompatlble
. h
. t he r:::r
Wlt
a seat m
::touse of' c ommons.
In regard to the first of these r.rinciples, it should be
observed that this statute is invariably construed very
strictly.
Thus, the acceptance of an office from the crown, accompanied by a formal renunciation of any salary, fee, or
emolument in connection therewith, does not disqualify.v
The disqua,lifieation, however, attaches immediately
upon acceptin/7 'an oHlce of profit' under the statute.w
So that the subsequent resignation of sueh an oiTice (before the meeting of Parliament), and tho refusal to accept
of any salary until the question of disqualification arising
out of the same shall have been determined, will not save
the seat.x
But where the remuneration is by fees and not by
salary, and the disqualifying office was relinquished oef6re
the performance of any duties, or the receipt of any fees
-though held for a period of three months=it was not
considered to vacate the seat.Y
· ····- - - :cc
Moreover, it has not been the practice to consider the
casual employment of members of the House of Commons
upon royal commissions, or on special services, &C.-'which are not regular ' offices,' and to whicli ri(j -stated
• See ante., p. !=11.
u 6 Anne, c. 7, sees. 25, 26.
. v Mr. Bathurst's case, May, Pari.
Prac. ed. l8G3, p. 593.
w As to what constitutes a dis-

qualifying acceptance~ see post, p. 278.
x Case of Mr. D. W. Harvev,
Mirror of Pari. 1839, pp. 81, 275. •
Y Case of Mr. Pryme, £bid. 1833,
pp. 3779-3785.

_
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salary is attached-a~ coming within the disqualifying
operation of the statute ; even when remuneration is received for such services.
The secontJ. principle which was initiated by the Statute
of Anne, and ratified and extended by subsequent legislation~ provides for the positive exclusion from the House
of Commons of all placemen not required therein. By
the 25th section of the Statute of Anne this exclusion Exclusion
of all unwas directly applied to the incumbents of all 'new offices' necessary
to be created after O~tober 25, 1705, as w~ll as to cer- officials.
tain other offices therein enumerated. There remained,
however, a numerous.class of officials, holding 'old offices'
under the crown, who were still eligible to be elected to
Parliament. But their exclusion was gradually effected
by various statutes subsequently passed."' So that, as a
general rule, no government office~holders are now competent to sit inthe House of Commons but such as have
a rep~esentative. character in connection with a particular
branch of the pl1blic service. It is true that there are
certain ~dignified and non-political offices to which the
principle of exclusion has not yet been applied, and which
it is contended ought not, on public grounds, to disqualify
for a seat in that assembly. But these privileged excep~
tions are the mere relics of a byegone age, are very few
in number, and are being gradually abolished. In proof
of these statements it will be necessary to take a brief
survey of the actual results of parliamentary action upon
this subject, since the Statute of Anne.
The 'twelve' judges of England, though holding Judges.
offices which were in existence long anterior to the
Statute of Anne, and not expressly disqualified by any
act of Parliament, are excluded from the House of
Commons by ancient usage, on account of their receiving
• Mirr. of Parl.1840, pp. 4541-4550.
And see Campbell'sOhancellors, vol.v.
p. 183 n. ; Mr. Cobden's case, Hans.
Deb. vol. clviii. p. 61JO; and Mr.
Gladstone's case, in 1858, ante, vol.

i. p. ::!80 note (y); and Commons
PaperR, 1859, sess. 2, vol. xt. p. 57G.
• For these statutea and the decisions upon them, see Rogers, Law of
Elections, ed. 1859, :pp. 192-207,
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writs of summons to attend the Rouse of Lords. b Since
Queen Anne's reign, other judicial functioria:des-have
been rendered ineligible by statutes passed from time to
time.° For example, the Scotch judges, by the Act 7
Geo. II. c. 16; the Irish judges, by 1 & 2 Geo. IV. c.
44 ; and the judge of the Admiralty Court in Ireland,
by the Aet 30 & 31 Viet. c. 114, sec. 9.d The judge of
the High Court of Admiralty was disqua1ified in 1840
by the Act 3 & 4 Viet. c. 66.e But as the then judge of
this court (Dr. Lushington) was a member of the House
nt the time of the passing of this Act, the words ' after
t}w present Parliament' were inserted in the clause of
disqualification, on the ground that ·inasmuch as he had
been ' chosen by his constituents while holding his judicial office,' it would be ' quite beyond the jurisdiction'
of ]Jarliamont to require him to vacate his seat/
Upon the establishment of County Courts in England,
tlw jut1gcs tlwrcof were oxdw1ed from the House of
Commons by the Aett> U & 10 Viet. c. 95 and 25 & 26
Viet. c. 99.
The recorders of the several boroughs in EngJ~nd and
Wales are not disqunlificcl from sitting in the House of
Commons ; but they are prohibited from repre8enting
the boroughs for which they act as recorders ;g and upon
their appointment to a recordership in the gift of the
crown, they must invariably present themselves for reelection, if they desire to remain in Parliament.h
" Mirror of l'arl. 1839, p. 4588.
And see ante, p. 77.
• Hogers,LawofElec. ed.l859,pp.
188-187. See an article in the Law
Magazh1e for August, 1888. Can a
person holding a judicial office sit in
the House of Commons?
d Up to the passing of this Act,
in 1887, the judge of this court· was
eligible to be elected.
Commons
Papers, Ui84, voL xxix. p. 282.
• See• Mirror of Parl. 1839, p.
181. But see Hans. Deb. vol. cxxvii.
p. 1008.
f Mirror of Pari. 1831), p.4587. The

learned judge remained in the House
of Commons, of which he had been
a distinguished ornament, for thirtyfour years, until the dissolution of
Parliament in 1841. He continued
to preside over the Admiralty Court
until1867!
g Act 5 & 8 Will. IV. c. 78, sec.
103. In like manner, a revising barrister may not sit in the House of
Commons for any county or borough
for which he is appointed tu act, by
6 & 7 Viet. c. 18, sec. 28
h Com. J ourn. lSEH, p. 158.
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The recorders of London and Dublin, however, are
eligible to sit in the House of Commons for any constituency. For the London recorder is not a crown
appointment, but is elected by the Court of Aldermen,
and the Dublin recorder is also (it is presumed) chosen
in a similar manner. i
The judges of the Ecclesiastical Court and the Master
of the Rolls are likewise still at liberty to hold seats in
the House of Commons.i

Judicial
officers

still
eligible.

The last occasion upon.which the Master of the Rolls sat in the
House of Commons was in 1851, when Sir John Romilly was
re-elected after his appointment to that office. At the general election in 1852 Si1• J. Romiily was a defeated candidate, and he did not
again enter the House of Commons. In 1853 a bill was brought
into that House, the chiefobject of which was to render the Master
of the Rolls incapable of sitting therein. But, on the motion for its
third reading, an amendment was moved by Mr. Henry Drummond,
to give it the six months' hoist, and being supported in an able and
eloquent speech by Mr. Macaulay, the amendment was carried on a
divi1:1ion.k So that this eminent legal functionary continues to be
eligible to a seat in the House of Commons. I

There is but one other person holding an office of
.
. d
pro fi t un d er or f rom t h e crown ( not b emg a recogmse
minister of the crown), who may now sit in the House of
Commons, namely, the First Church Estates Commissioner.m This functionary is a lay member of the Church
of England, appointed by the crown during pleasure, in
whom is vested all estates held in trust for the Ecclesiastical Commissioners of England, he being e.v-oJficio one
of the said commissioners. The Act 13 & 14 Viet. c.
94 authorises the appointment by the crown of First
and Second Church Estates Commissioners, and assigns a
i Pol. Cyclop. vol. iv. p. 614 ; Mirby the Master of the Rolls to the
ror of Parl. 1831-2, pp. 3331, 3496; administration in Parliament. StaIbid. 1839, pp. 3938, 4591.
pleton,Canning and his Times, p. 611.
J Mirror of Parl. 1839, p. 4588;
k Hans. Deb. val. cxxvii. p. 993.
1 See ibid. vol. clxxxviii.J>. 1475.
Hans. Deb. vol. clix. p. 1765. See a
letter of Mr. Canning to Lord Liverro See Return relating to tH!ices of
pool in 1826, pointing out the im- Profit, Commons Papers, 1867, No.
portant services heretofore rendered 138.

Church
Estates
Commiesioners.
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salary of 1,200l. per annum to the former, but no salary
to the latter. It also empowers the Archbishop of
Canterbury to appoint an additional commissioner, who
shall receive a salary of 1 OOOl. per annum. But ever
since the passing of the Act, the office of ,•first commissioner' has been held by a peer (the Earl of Chichester).
The second and third commissioners have been usually
selected from amongst the members of the House of
Commons, as the acceptance of these offices entails no
disability." ~he second commissi~ner is, in fact, competc~nt to sit, because, though appointed by tho crown,
he receives no salary. The third commissioner because,
though a salaried offieer, be is appointed by the Archbishop of Canterbmy. In the event of the office of First
commissioner being hereafter conferred upon a member
of the House of Commons, he would be required, under
the 2Gth section of the Statute of 13 Anne, c. 7, to vacate
his :wat upon n~eeiving tllC appointment, although by the
third scetic>n of tht' J\r,t ] 3 & 14 Viet. aforesaid, he is
declared capable of being elected, and of sittipg and
voting in tlw IIouse.o r:I~he office of Church Estates
Commissioner is not necessarily accounted to be political,
although it enables the incumbent to represent in Parliament an important public trust; thereby affording the
fir::;t example of the introduction of a new element into
the House of Commons, namely, the direct representation
therein of minor administrative boards, and royal commissions.P
The tendency of opinion in Parliament since the
Reform Act of 1832, has been to adhere with augmented
n
·rhe Second Church Estates
Commissi<lner has been a member of
the House of Commons since 1859,
and invariably either a U1ember or a
supporter of the exi8ting administration. s~~ ante, p. 248. The third
commissionership has been held in
succession bv Mr. W. Deedes, the
RightHon. Spencer Walpole, and Mr.

E. Howes, all of whom sat in the
House of Commons. Vide Annual
Reports of the Commissioners,. and
Dod. Pari. Oomp. 1856-1868.
o In illustration ofthis distinction,
see the Act 14 & 15 Viet. c. 42, sec.
20.
P See ante, p. 248.
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Reverity, to the principle of exclusion embodied in the Exclusion
of all offiStatute of Anne, by reducing the number of office-holders cials but
under the crown, who shall be capable of sitting in the represent
such as
House of Commons, and by extruding all such as are not a public
directly. servi.ceable in a representative capacity. We trust.
accordingly find that the number of offices of profit from
the crown which might have been held at any one time
by members of the House of Commons has been steadily
decreasing, through the abolition of various unnecessary
offices, and the con~olidation of others with kindred
departments. q
Moreover, within the past ten years, the principle of
exclusion has been still further extended, by its application to certain ofiices, newly created under tenure of
'good behaviour,' and by bringing it to bear upon the Offi?ials
House of Lords. Thus, in the Government of India Act ~~~~g
of 1858, it was provided that the members of the council b~haviour'
.
.
h
h
excluded
to a dvise and assist t e Governor-General, thoug ap- from both
pointed for life, during 'good behaviour,' should not be Houses.
capable. of sitting or voting in either House of Parliament.r And in 1866, in the Act empowering the crown
to appoint a Comptroller and Auditor-General, and an
Assistant-Comptroller and Auditor, notwithstanding that
these officers were likewise to serve during 'good behaviour,' a tenure which renders them practically independent of ministerial control, they were declared to be ineligible for a seat in the House of Commons, and it was
further enacted that no Peer of Parliam.ent should be cHpable of holding either of the said offices." In like manner it is provided in the Parliamentary Elections Act
of 1868, concerning the puisne judges to be charged
with the trial of Election Petitions, that while their
See atde, p. 92.
21 & 22 Viet. c. 106, sec 12.
And see Hans. Deb. vol. eli. pp. 7847fl0, 1582 ; Ibid. vol. clxxxvii. p.
1048.
' 29 & 30 Viet. c. 39, sec. 3. The
previous Comptroller of the Excheq

r

quer (Lord :Monteagle), whose office
was identical with that of the new
Comptroller and Auditor-General,
was a member of the House"bf Peer'·
But see Hans. Deb. vol. clxxxii. p.
1862.
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tenure is similar to that of other judges, which excludes
them from the House of Commons, no judge being "a
member of the House of Lords " shall be appointed an
election judge.t

•

Strtnding
eoun•el to

departments of
state.

In 1867 a case of considerable interest occurred, affea.ting the
position of persons holding the office of standing counsel to any of
the departments of state. These functionaries are not in the same
category with ordinary public officers, it being merely their duty to
advise upon legal questions. 'l'he appoinl;ment is necessarily conferred upon a barrister of high professional standing, and gentlemen
of this class o:@j;on aF:pire to a seat in P~r1iament. The standing
counsel to the Board of Admiralty (who is in receipt of a salary of
tlOOZ. per annum) has sat in the House of Commons for many yoat's,
retaining his of:Hce under successive admirwistrations. His scat was
not affected thereby under the Statute of Anne, beca11sc, technically
speaking, tl10 oflice was not accounted to be 'new,' and because ho
was appointed by the Board of Admiralty and not by the crown."
So also it had been customary for the standing counsel to the Board
of Control for India to sit in· the House without question.v In
1858, when tho Doard of Control Wttfl abolished, and a Secretary or
State f(n· In<lia nppointt•d, the then Rtandi:ng counsel for the Board
(Mr. Wigmm) wu.:> a member of the HonfJO, and continued to sit
therein without complaint. But in 18GG, in tho case of Mr. Forsyth,
who then filled this office, l1ntl who htt<l bDen returned as· member
for the borough of Cttmbriugo, it was deciued by an election committee that, by the combined operation of the Statuto of Anno and of'
that of 1858, transferring the dominion of India to tho crown, tho
office of standing counsel to the Secretary of State for India became
a 'new office ' within the meaning of the Statute of Anne, and its int 31 & 32 Viet. c. 125, sec. 11.
And see the first draft of the Dill,
No. 27, 1868.
u In like manner there is an officer,
styled the Judge Advocate of the
I<'leet, who is appointed under the
Naval Discipline Act (29 & 30 Viet.
c. 109, sec. <H), 'by the Admiralty.'
'l'his office is not accoun:tedpolitical,
and was lately given to J. W. Huddleston, Q.O., M.P. for Canterbury.
Law Times, March 9, 1867, p. [{59.
v Hans. Deb. vol. clxxxv. p. 1204.
It must have been assumed that the
counsel ~r these departments held
offices that were 110t accounted
' new' by the Statute of Anne. For,
in regard to any 'new ' office under

that statttte, the acceptance thereof
disqualifies for a seat in the House,
and, in the case of a member, forfeits
his seat,. whether it be in the gift_
nf the crown itself; or is-part-oftlie
privatepatronage of a mimster ofth(J
m;own. (See Harvey's case, in 18[{9,
l'togPrs' L!tw of Elections, ed, 1859,
p. 196 ; Mirror of Pari. 1839, pp.
tll, 275, 432.) Whilst the mere
vacation of the seat, on being appointed to a non-disqualifying office,
only takes place ·when a member accepts an appointment directly 'from
the crown_; ' that is to say, from a
minister distributing the crown patronage. Rogers' Law of Elec. p.
194. Hats. Prec. vol. ii. p. 51, n.

THEIR PRESEKCE IN PARLIAMENT.

267

cumbent thereby precluded from sitting in the House of Commons.
Whereupon the seat of Mr. Forsyth was declared void, and a new
writ was issued in April, 1866.w But an Act of Indemnity was
passed (receiving three readings in the House of Commons in one
day), to relieve Mr. Forsyth from the legal penalties he had unwittingly incurred, ~y continuing to sit in the House after the reconstruction of his office.x In the following session a bill was introduced into the House of Commons to do away with this accidental
and anomalous disqualification, by enacting that the said office shall
not be deemed one to render its incumbent ineligible for a seat in
the House. Upon the motion for its second reading, this bill met
with great opposition, as being an attempt to ' prejudice the principle
of a large andimportant J1'Ublic statute, resting on p.;;.blic policy, by
taking a particular case out of it, without any sound reasons applicable to that more than to other cases.'Y It was accordingly withdrawn, with an understa;_ding that a select committee should be
appointed, to consider the question of revising the diRqualifications
arising out of the Statute of Anne ' on broader and more general
grounds.' z But this has not yet been done.

While there is a decided disposition in Parliament to
insist with increasing emphasis upon the incompatibility
of a seat in the House of Commons with the acceptance
of a non-political office under ·the crown, there has been,
on the other hand, ever since the introduction of the :first
Reform Act of 1832, a growing conviction in the minds
of statesmen, wholly irrespective of party considerations,
that the clause in the Statute of Anne, obliging members
who accept ministerial offices under government to go
to their constituents for re-election, required some modification in order to adapt it to the exigencies of our
modern political system.a Originally introduced as a
ineans of protecting the House of Commons from the undue
w The House was informed by a
clxxxv. p. 1334.
" Ibid. pp. 1203, 1326-1335.
member of this committee, that 'an
accidental circumstance ' attending
• See the Right Hon. l\fr. Cave's
the reconstruction of the India Office remarks on the bill passed in 1867
under a Secretary of State, 'alone (and noticed ante, p. 257), to convert
tended to make Mr. Forsyth's office the office of Vice-President of the
a new one under the Act of Anne.' Board of Trade into an UndeJ'-Secretaryship, expressly to avoid.the o?liHans. Deb. vol. clxxxv. p. 1335.
gation of re-election upon acceptmg
x Act 29 Viet. c. 20; Hans. Deb.
office. Hans. Deb. vel. clxxxvii. p.
vol. clxxxii. p. 1763.
Y Sir Rcunclell Palmer, ibid. vol.
476.

Re-election on
accepting
ministerial
offices,
considered.
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influence of the crown, it has ceased to be ofany value in
this respect, and has frequently operated most injuriously
to the public· interests by limiting the choice of persons
to form part of a ministry to those who ~ere securec of
re-election upon their acceptance of office. Whatever
advantages may accrue from the continued enforcement
of this provision, as amendeLl by the Reform Act of 1867,
must be sought for, as will be presently shown, in an entirely opposite direction.
It should,· however, be remarke<l, that the re-appointment of a minister of the crown to an office which he
had resigned, either upon a change of ministry or otherwiHe-but to which no one else had been appointed in
the interim-has never boon accounted ' a new appointmont' under the statute, ::;o as to vacate the seat ; inasmuch as ministerial offices are not avoided by a mere
resignation thereof, but only upon the appointment of a
suee< 'Hf>Or. b
When the Reform Bill of 1832 was under discussion in
the House of Lords, it was proposecl by the Marquess of
Northampton to in::;crt a clause therein to render it unnecessary f()r members of the House of Commons to vaeate
their seats upon the acceptance of political offices. Earl
Grey (the prime minister) stated that he was favourably
inclined to the proposition, as it appeared to him that
great inconveniences resulted from the present practice,
which more than counterbalanced any advantages attaehed to it. But it was judged to be imprudent to
risk giving additional strength to the opponents of the
Heform Bill by attempting to introduce into it an amendment so liable to be misunderstood.c Accordingly, Lord
Northampton brought in a separate bill for the purpose.
The Duke of Wellington, who then led the Opposition in
the House of Lords, declared his opinion that some such
b See •2 Hats. Prec. pp. 45 n. 394.
And the case of the Chief Secretary
for Ireland, reappointed by a different
Lord-Lieutenant. Ibid. p. 65 n.; ~tat.

54 Geo. 111. c. 10.
c Mirror of Parl. 1831-2, p. 2382 ;
Grey, Pari. Gov. ed. 1864, p. 125 ;
Hans. Deb. vol. clxxxix. p. 740.
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measure would be necessary in consequence of the passing
of the Reform Bill, but he conceived that it ought to originate with the Government. The other peers who took
part in the ~ebate, though generally favourable to the
bill, required more time to- consider it: it was therefore
postponed and ultimately dropped.d
In 1834 a similar motion was proposed by a private
member in the House of Commons, but it met with little
favour. An amendment was moved to substitute a plan
for members of gov~nment to be allowed• seats in the
but without thee privilege of voting, un- sea
Ex-tofficio
House ex-officio,
•
s.
less returned by a constituency. This proposal proved
still more unacceptabie to the House, and, after a speech
from the Chancellor of the Exchequer (Lord Althorp ), in
which he said that the undoubted inconvenience occasioned by the present law was not sufficient to justify ' a
valuable privilege of the people' being taken away, although hereafter it might be so increased as to render it
necessary to adopt ~such a proposition, the motion and
amendment were both withdrawn.r
Several years elapsed before this question was again
mooted in Parliament. But upon the revival of the agitation for reform, by Lord John Russell in 1852, this
knotty point once more presented itself for solution.
ColY>led with a wider extension of the suffrage, it was
probable that the facilities then afforded for the introduction of the queen's ministers into the House of Commons
would be materially diminished by any new measure of
reform. This consideration gave additional weight to
the arguments in favour of a change in the existing law.
Wherefore, Lord John Russell, in the new Reform Bill
submitted to the House of Commons just before the breakup of his ministry in 1852, made an attempt to obtain its
modification. Warned by the fate of previous efforts in
d Mirror ofParl. 1831-2, pp. 2569,
2808.
• 1'he grave objections to such an
arrangement have been noticed in a

former chapter, see ante, volo! i. p. 26.
f Mirror of Pari. 1834, pp. 1431-·
1436.
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this direction, he contented himself with proposing that a
member of the House who, at the time of his election,
held an offLce under government, should not be required
to go for re-election upon a mere change of office. This
was intended to meet the argument so often urged against
the larger proposition, that tt constituency having chosen
a free and independent man as their representative, had a
right to an opportunity of re-considering their choice when
he undertook the trammels and reAponsibilities of public
employ. Adverting to this, Lord .John Hussell said, 'It
appears to me, that the electors having once had an opportunity of deci(}ing when their !'~presentative accepted
an ofHce under the crown, he should not again be called ·
upon to appear before them on changing his office.' g But
the bill did not pass, so that the law cuncerning the vacation of seats remained unaltered.
In 1854, Lord John Hussell, as the mouthpiece of Lord
Aberdeen's Coalitfon Ministry, introduced another Heform
Bill, which eontnined a clause to do away with the neces··
sity for re-election, in the first im;tance, upon a member
of the House of Commons accepting ofHce as a minister
of the crown. In advocating this provision, his lordship
commented upon the inconvenience and embarrassment
occasioned by the existing law; argued that the particular constituency rarely considered the question involved
in the acceptance of ofHee by their representative, but
often opposed his return upon totally different grounds;
and pointed out that the true responsibility of a mernl:Jel'
accepting a share in the government lay to the House
g Hans. Deb. vol. cxix. p. 267.
A
bill to prevent the necessity for vaeating a seat in the Commons upon a
mere change of office, was brought in
by a Mr. Wrightson in 1855. (Ibid.
vol. cxxxvii. p. 532.) It appeared to
excite but little intereHt, and, after a
very shol't debate, was rejected on the
second reading by a small majority.
(Ibid. pp. 1279--1281.) In 1858, Mr.
W1·ightson again moved for leave to

bring in a bill to this effect, but the
motion was negatived on division
without any discussion. (Ibid. vol.
cxlviii. p. 1544.) He renewed his application in 1859 (at the beginning of
a new parliament), but with a similar
result. (Ibid.· vol. cliv. p. 704.) It is
evident that the House was not prepared to entertain· any such proposition when mooted by a private
member.
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itself and not to his own constituents, while he was confessedly at liberty to change his course of politics without reference to his constituents, until he sought a renewal
of trust at th~ir hands.h But this bill did not pass.
In 1859 a Reform Rill was submitted to the House of
Commons by Mr. Disraeli, as the organ of the Earl of
Derby's administration,whicll contained a clause (No. 68)
to dispense with the necessity for re-election in the case That a
.
second
of a member who had been elected when holdmg an office re-election
of profit under the cr~wn, upon his again a~cepting any ~~o:,;~ not
office of profit (not being a disqualifying one) 'while he quired.
continues to be such member.'i This, it will be observed,
was a peculiar provision, differing from' any previous ~ttempt to amend the Statute of Anne. It was not commented upon, or discussed, in the House, during the debates on the bill, which was thrown out upon its second
reading.
In 1860, Lord John Russell, on· behalf of Lord
Palmerston's administration., again introduced a Reform
Bill. I{is speech on this occasion contained no direct
reference to the point we are now considering, although
it dwelt upon the service rendered to the constitution by
small boroughs in facilitating the introduction of ministers
of the crown into Parliament.i But by the 30th clause
of the bill it was_ proposed to enact-in the terms of 1fr.
Disraeli's bill of the preceding year-that it should not In the
be necessary for a member who had been elected whilst event of a
continuous
holding an office under the crown, to go for re-election holding of
upon his accepting another office, 'while he continues office.
such member;' provided only, that any subsequent acceptance of office ,shall be ' upon or immediately before
his resignation of the office ' previously held by him. k
After much debate, this bill was withdrawn without any
discussion having ensued upon this particular clause. The
Hans. Deb. vol. cxxx. p. 508, and
see p. 530.
_
1
Commons Papers, 18597 1st sess.
b

•

vol. ii. p. 678.
J Hans. Deb. vol. clvi. p. 2058.
k Ibid. vol. clvii. App. p. vi.
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Reform question was then allowed to slumber for several
years.
At length in 1866, after the death of Lord Palmerston,
the attention of the House of Commons was again aroused
to the state of the representation,.and a Reforin~ .Bl.lf was
laid upon the table by Mr. Gladstone, as the organ of
Earl Russell's ministry. Strange to say, this bill contained
no clause concerning the vacation of seats on accepting
ofrlce; an omission which, considering that Lord Russell
had repeatecUy advocated some cha~1ge in the law on this
subject, can only be attributed to an unwillingness on the
part of Mr. Gladstone to re-open the question. 1 But this
...... ~
bill also shared the fate of its predecessors.
Up then to the year 1867, the principle embodied in
the Statute of Anne, requiring a member to submit his ·
ncceptance of an office under the crown, upon every occasion and under all circumstances, to the approval of
his cousLituents, was resolutely and persistently maintained by the legislature ; m notwithstanding that some
modification thereof, more or less extensive, had beeH
propm;ecl by sucee::;sive administrations, aml atlvoeated by
political writers of ability and repute for upward::; of
thirty years. n
In 1867, however, it once more devolved upon Mr.
Disrae1i, as the organ of Earl Derby's administration, to
submit to parliament a bill to amend the laws relating to
the representation of the people, which, after undergoing
protracted discussion in tho House of Commons, was
finally agreed to by both Houses. As originally introduced, the 37th clause of this bill was an exact transcript
J This surmise is corroborated by
:Mr. Gladstone's remarks upon this
question in the following· session.
1hid. vol. clxxxv. p. 471.
m May, Const. Hist. vol. i. p. 308.
n For example: Earl Grey on Pari.
Gov. 1113W ed. 1864, pp. 1:!5, :!:31:! ;
Hearn, Gov. of Eng: p. 252; Brief
He marks upon the Working: of the l'l,eformBill, as it affects One of the Royal

Prerogatives (a pamphlet), printed by
Gilbert and Rivington, London, 1831;
Edinburgh Review, vol. lxi. p. 40;
vol. xcvi. p. 500; vol. cvi. p. 282 ; by
:Mr. W. R. Greg in North British Review for May, 1852, No. 1. On the
other side, see Toulmin Smith, Parl.
Remembrancer, 1857-8, p. 24; Q.uarterlyReview, vol. xciv. p. 602; Warren, Election Law, edit. 18571 p. 189.
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of the 68th clause of Mr. Disraeli's Reform Bill of 1859.
But objection being taken in committee that this clause
might be so construed that ' a defeated government could
again take ofUce without re-election,' whereas it was the
sense of the House that 'it should be clearly limited to
changes in the existing government after the members
had been once .re-elected,' the Government consented to
withdrawthe clause and substitute another to that effect.P
Upon the introduction of the new clause, it was agreed
to without a divi:o;ion, Mr. Gladstone expressing his approval of the alteration of the law as being the removal
of a very serious inc~mvenience, which more than outweighed the small constitutional privilege hitherto en-.
forced against a member of the House of Commons
whenever he might accept an office from the Crown.q
In the House of Lords, in committee on the bill, an
attempt was made,_ by Earl Grey, to substitute for the
clause above-mentioned another which, instead of merely
permitting niembers to exchange one office for another
without. vacating their seats, should render re-election
unnecessary whensoever a member of Parliament should
accept of any office now tenable by law with a seat in
the House of Commons. His lordship argued that this
' useless check ' should be removed, because of the increasing difficulty of ensuring the re-election of persons
selected by the crown as the most suitable to fill the
great offices of state ; and because it was highly desirable
that such persons should not be dependent for their seats
on the caprice of particular electoral bodies. A further
reason for the proposed change was predicated upon the
introduction into this bill of the novel principle of the
representation of minorities, by the clause enacting that
at a contested election for any county or borough represented by three members, no person shall vote for more
than two candidates. It was urged that a member el42cted
0

o Representation
of the People
Bill, 1867, Bill 79.
VOL. II.
T

P
q

Hans. Deb. vol. clxxxviii. p. 302.
Ibid. pp. 301, 614-616.
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by the minority in one of these constituencies, would almost inevitably lose his seat if required to present himself
for re-election, on account of his acceptance of office from
the crown. r
..
•
Earl Grey's amendment was opposed by the Earl of
Derby, on the ground that, however convenient such an
arrangement might be to a government, it would be an
invasion of the constitutional rights of the electors to
declare that a person whom they had chosen whilst in
an independent position, and free t~t devote the whole of
his time and attention to his duties on their behalf, but
who had afterwards accepted an offi~e which must require
a great portion of his time, and also to a certain extent
must cripple his independent judgment, should not have
to go before his constituents, in order to know whether,
in these altered circumstances, they were willing to continue him as their representative. It was further contended that it was not only essential that the government
as a body should possess the confidence of the House of
Commons, but also that every member of the ndministration should enjoy, in his own person, and as a component part of the executive, the full and perfect confidence of the constituency which had returned him to
Parliament. These arguments prevailed with the HousE),
and Earl Grey's al.ne.lldment was negatived, without a
division."
The clause as finally agreed to by Parliament is as
follows :-' Whereas it is expedient to amend the lavvrelating to offices of profit, the acceptance of which from
the crown vacates the seats of members accepting the
same, but does not render them incapable of being reelected : Be it enacted, that. where a person has been
returned as a member to serve in Parliament since the
acceptance by him from the crown of any office deRr-ribed
in s~hedule H to this Act annexed, the subsequent acr

Ibul. vol. cl:x:xxix. p. 740.

• Ibid. pp. 744-747.
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ceptance by him from the crown of any other office or di.spensing
offices described in such schedule, in lieu of and in im- ;:~:nd remediate succession the one to the other, shall not vacate election,
.
,t
upon a
hlS seat.
•
change of
This new enactment would seem to be a reasonable office.
settlement of this long-contested point. It preserves to
every constituency, that has returned a member to Parliament 1mtrammelled hy the fetters of office, an opportunity of re-considering their choice, upon their representative agreeing to asslWle such a responsibility; and it is,
to this extent, a check upon members who might be disposed to ignore the c~nditions upon which they had been
elected to serve in Parliament by a particular constituency.
On the other hand, it enables a member, whose acceptance of office ' from the crown ' has been ratified by the
suffrages of the electors, to change from one such office to
another without the personal trouble and inconvenience
to public business, which would result from his having
again to offer him~elf for re-election : provided only that
the change be immediate, and that the office subsequently
accepted, as well as that which has been relinquished, be
an office actually designated in the schedule."
The offices of profit referred to in the Act are thus
enumerated in Schedule H : Lord High Treasurer.
Commissioner for executing the Offices of Treasurer
of the Exchequer of Great Britain and Lord High
Treasurer of Ireland.
President of the Privy Council.
Vice-President of the Committee of Council for Education.
Comptroller of Her Majesty's Household.
Treasurer of Her Majesty's Household.
Vice-Chamberlain of Her Majesty's Household.
t

30 & 31 Viet. c. 102, sec. 52.

u

T

See Hans. Deb. vol. clxxxviii. p. 1475
2
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Equerry or Groom in Waiting on Her Majesty.
Any Principal Secretary of State.
Chancellor and Under-Treasurer of Her Majesty's Exchequer.
•
.Paymaster-General.
Postmaster-General.
Lord High Admiral.
Commissioner for executing the office of Lord High
Admiral.
Commissioner of Her Majest~s Works and Public
Buildings.
President of the Committee of P:·ivy Council for Trade
and Plantations.
Chief Secretary for Ireland.
Commissioner for administering the Laws for the Relief
of the Poor in England.
Chancellor of the Duehy of Lancaster.
Judgc-Ad vocate-General.
Attorney-General for England.
Solicitor-General for England.
Lord Advocate for Scotland.
Solicitor-General for Scotland.
Attorney-General for Ireland.
Solicitor-General for Ireland.
The foregoing list is nearly identical with that given in
the previous chapter, wherein is enumerated the officers
of which an administration is usually composed.v But it
omits certain subordinate functionaries, attached to the
royal household,-such as captains of the gentlemen-atarms and of the yeomen-of-the-guard,-who are occasionally appointed from the benches of the House of
Commons. These gentlemen necessarily vacate their
seats on receiving their appointments, but are not invariably required to seek for re-election. And it makes
no mention of the political under-tlecretaries, who, as we
have previously explained, do not vacate their seats on
v

Sec ante, p. 162.
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receiving their appointments ; w but are still obliged to do
so if promoted to a higher ministerial office.x
In Canada, where, as a general rule, the English parliamentary p~actice prevails, the law concerning the
vacation of seats on accepting office has been modified
in a similar direction ever since 1853.
First, by the
statute 16 Viet. c. 154, and afterwards by the amended
statute 20 Viet. c. 22, sec. 7, it was provided, that if a
member of the legislative assembly, or an elected member
of the legislative cou:Qcil, who holds any of the (enumerated) offices forming part of the provincial administration, ' resigns his o:ffi~e, and within one month after his
resignation accepts any other of the said offices, he shall
not thereby vacate his seat in the said assembly or
council.'

Law in
Canada.,

It is worthy of notice, as indicative of colonial opinion upon this In Aussubject, that the constitution which was established in South tralia.
Australia, upon the introduction of ' responsible government ' in
1855, expressly permitted a inember of either House (both chambers
being then elective), to accept a political office in the ministry without being· required to go for re-election.'Y Herein South Australia
differed from her sister colonies of New South Wales, Victoria, and
Tasmania.z It is, in fact, the only colony with a constitution
fmwed a,fter the English model, wherein the experiment has been
tried of dispensing with the vacation of the seat of a member accepting a ministerial office. Avowedly introduced in order to save the
country from the cost and excitement entailed by frequent elections,
and to facilitate a speedy re-adjustment of offices upon a cl1ange of
ministry, the experiment has failed ; and by removing an obvious
impediment to frequent ministerial changes, it has fostered the
element of instability, which is one of the most serious evils incident
to parliamentary government. During the first nine years of responsible government in South Australia, there were no less than
fifteen separate ministries, besides occasional modifications in the
personnel of existing Cabinets : a result to which the facilities of
change, afforded by the regulation in question, must have largely
.Ante, p. 256.
Y Local Ordinance, No.2, of 1855Case of 1\fr. Hunt, Secretary to 6, passed under the authority of the
the Treasury, whose seat was vacated Imp. Act, 13 & 14 Viet. c. 59'.
on Feb. 28, 1868, by his acceptance
• See Commons Papers, 1862, vol.
of the office of Chancellor of the Ex- ,.::xxvii. pp. 166-170.
chequer.
w

x
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contributed. a In the session of 1865-6 the SouthAustralian ministers
submitted to the Local Parliament a bill to amend the Constitution, which contain,ed a provision to abolish this objectionable innovation, and to oblige members accepting any ministerial office to go
to their constituents for re-election,b The introduction of such a
clause betokens a change of opinion on the part ;f colonial state~
men, and a desire to revert to ancient constitutional practice in this
pa1;ticular. But the bill was thrown out on its second reading: The
clause in question was much opposed, principally o:ri the ground tl1at,
·as the duration of the legislature was limited to three years, further
ministerial elections were undosirable. 0 No further attempt has
been made to amend tho constitution in this direction, and as the
existing law is now said to be working•' smoothly and well,' it is
unlikely that any chauga will be made. d
WhatconstitntoB
an accoptanco of
office,

Having ascertained tho circum&tances under which a
member of the House of Commons is required, by law,
to vacate his seat, upon accepting office under the crown,
we have next to enquire, what constitutes an acceptance
of office sufficient to justi~y the issue of a new writ?
Onlinarily, au(l ns a matter of convenience, mere agreement to accept a disquali(y.iug oHicc vacates the soat.e
But such agreement should be d.istinetly stated, as the
ground of vacancy ; and, at any rate, in offering himself
for re-election the candidate must appear before his constituents as an actual office-holder under the crown, in
order to legalise his new election after accepting the particular office.
In 1801 Mr. Addington, being at the time a member of the Honse
of Commons, received the king's commands to form a new administration, iu which it was intended that he should fill the post of
Chancellor of the Exchequer. The arrangemeuts for the uew
miuistry were iu progress, when they were interrupted by the king's
illness. Believiug that the delay would be short, Mr. Addington
thought to expedite matters by acceptiug the Chiltern Huudreds.
Thereupou, on February 19, a uew writ was ordered. Mr. Addingtou had fully autioipated that his appoiutment as Chaucellor
of the Exchequer would have takeu place before his re-election.
• Forster, South Australia, pp. lGO,

d PdvaLe leLtel'
f.rum Colonial
Under-Sec1·etary of South Australia,
b Ibid. p. 208, 209.
dated June 18, 18fl8.
" South Australian Parliamentary
• See Hats, Free. vol. ii. p. 61 n.
Debates, January 91 1866.
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But this was prevented by the continued illness of the king ; and he
was again returned, and took his seat in the House on February
27, not as a minister of the crown, but as a private member.
It was not until March 14 that the king was sufficiently recovered to admit of his receiving· the seals from Mr. Pitt, and transferring them t~ Mr. Addington. This formal acceptance of office
by Mr. Addington again vacated his seat; and it was March 23
before he re-appeared in the House as a minister of the crown.f
This double election would have been avoided had Mr. Addington
been able to vacate his seat in the first instance, on the ground of
his I111ving. 'agreed. to !I,C9ept' the office of Chancellor of the Exchequer.g Technically, this would have been quite justifiable, but
whether the probable fermation of the new administration was
likely to be affected by the state of the king's health, we are unable
to determine.
In 1864 Mr. Bruce a~cepted the office of Vice-President of the
Committee of Council on Education, a post which can only be held
by a Privy Councillor. Upon the motion for the issue of a new
IVTit, it was objected that Mr. Bruce had not yet been sworn in as
a member of the Privy Council. Secretary Sir George Grey replied,
that in several similar cases persons appointed had not been sworn
in as Privy Councillors until after the issue of the writ, and the reelection of the member. The motion for the writ was withdrawn at
the moment, but again moved later in the evening, and agreed to,
without .further remark.h Complaint having been made of this proceeding at the next sitting, the Attorney-General stated that it had
been repeatedly decided, ' that a vacancy under the Act of 6 Anne,
c. 7 attached on the earliest proof of the acceptance, whether by
letter, word of mouth, the kissing of hands, or in any other manner,
however informal ; and that it was not necessary to wait for the
complete appointment, but that then the writ might be issued, and
the election take place ; and if afterwards the appointment were
completed by warrant, letters patent, or in any other form, no
new vacancy was thereby created, because such appointment was
merely the sequel to the acceptance of the offer of office which had
occasioned the original vacancy.'
Therefore 'the House
need be under no alarm for having issued the writ ; on the contrary,
it would have been a departure from law not to have issued it.' 1
f

May, Const. Hist. vol. i. pp.164,

165.
g See ~Ir. Rose's case in 1804, cited
in 2 Hats. p. 45 n.
h Hans. Deb. vol. clxxiv. p. 1197 ;
Commons Journ. vol. cxix. p. 174.
1
Hans. Deb. vol. clxxiv. pp. 1288,
1289. 'It is the period of the acceptance of office, and not the period

at which the patent is made out, to
which the law is applicable.' On
this principle, Mr. Wynn was declared
not to have vacated his seat for Montgomeryshire, thoug·h he had received
a patent re-appoil'lting him to an office
he had held for years, but which was
annulled by the demise of the crown,
which patent was dated subsequently
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But while it is customary to issue a new writ so
soon as a member has agreed to accept a disqualifying
office, mere agreement does not of itself disqualify. 1 It
is true, that by agreeing to accept an office from the
crown, a member places himself under the influence
against which tho Statute of Anne is directed. Nevertheless, if there be a reasonable excuse to justify delay, it
has been usual for the House to await the performance
of some formal act of acceptance, before proceeding to
order tho issue of a new writ. Meanwhile, the member
is not debarred from tho exercise of any of his legislative
functions.
l!'or example : In the session of 1822• Mr. Canning spoke and
voted in the House of Commons rcpen,tcdly after he had agr·eed to
accept the poRi; of Oovcrnor-Genernl of India ; and even referred ]n
one of his earliest speeches to his intended deparb~re, whieh was to
tako pluco aft.or tho eloso of the session. But after all the office
was not conferred upon him; for when on his way to Liverpool to
bke leave of his com;tituonLs, ho reeei vcd intelligence which led to
hiR remaining in B11ghtncU
In 1811,() Mr. Hor~mn,n, M.P. for Cockormoni;h, issued an address
to his electors, dated tl1c J 8th May, inft)]'ming them that he had
boon offered tho post of :1 Junior Lord of tlw 'l'reasury, and had felt
it to be his 'dui;y to aeeept it;' n,Jcling, that after tho dub!1to on a
certain bill then under diseussion, l10 would prvsont himself for
re-election. It was not unt.il May 21 tlmt a now writ was
ordered for Cockormouth, Mr. Horsman having, meanwhile, spoken
and voted in the House. Next day the attention of the House was
called to these facts, and the above-mentioned address read from a
newspaper. But though undisputed, no proceedings could be taken
upon mere newspaper authority, and the Government declined to
state at what precise time Mr. Horsman had accepted office. So the
mn,tter was allowed to clrop.k
to his election, his acceptance having
been previous thereto. Commons
.To urn. 1839, pp. 58, 71; Mirror of
Pari. 1839, p. 433.
1 Lord Nugent's case, Mirror of
l'arl. 1831-2, pp. 3331, 3350. A mere
agreement to accept the Ohiltern Hundreds will not suffice, but 'before the
motion for a new writ could be made,
certain forms must be gone th1•ough.'
(Hans. Deb. vol.lxxxiii. p. 453; £bid.
vol. cxxxviii. p. 1188.) But when a

member applied in general terms for
the Ohiltern Hundreds by letter,
through a friend, and then left England, a new writ was_ orderec!, the
technicf1l objection being overnile-d.
Mirror of Parl. 1838, p. 4391.
J Pari. Deb. N. S. voL vii._ p. 136.
Ib1:d. TntlAx, 1Jet·bo Ol:mriing, G. Bell,
Life of Canning, pp. 319-322. Edi'1b.
Review, val. cix. p. 269.
k Min·or of P1trl. 1840 pp. 3243,
1
3265, 3308.
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Upon the formation of Sir R. Peel's administration in September

1841, the office of Lord Chancellor of Ireland was assigned to Sir
E. B. Sugden. On September 20 the question was asked in the
House of Commons, why no new writ had been moved for upon this
nomination, to :rhich Sir E. B. Sugden replied, 'it is quite true that
I have considered it my duty to accept the appointment; but those
measures have not as yet been completed which are necessary to
displace the former officers.' Sir R. Peel confirmed this statement,
sa,ying, ' it is intended the appointment should be made, but the
ceremony even of kissing hands has not yet taken place.' 1 Later in
the evening, a member having remarked on the presumed infraction
of constitutional principle in Sir E. B. Sugden remaining in the
House after he had agreeti to accept a disqualifying office, Sir E. B.
Sugden declared that he stood on his rights as a member, in maintaining his place in the !louse ; that though he had agreed to accept
office, he had not legally accepted, as the appointment had not
actually been made. The office in question is held by patent, and is
conferred by the delivery of the Great Seal into the hands of the
person nominated. He therefore considered that he should be
neglecting his duty to his constituents if he abstained from acting
as their representative, while he had a legal right to do so. Lord
John Russell adverted to the fact, that it was customary 'upon the
formal acceptnnce of office to move for anew writ,' and that, in many
such cases, the avoidance of the seat was immediate, though weeks
elapsed [Jefore the appointment was formally completed. But the
present case, together with that of Mr. Horsman above mentioned,
showed that it behoved the House to come to some decision on the
subject, and to adopt some uniform practice.m Next day tl1e matter
was again discussed. Sir R. Peel stated that, according to his interpretation of the Act, it was not necessary for any member, to whom
office may have been tendered, to vacate his seat ' until the comple.
tion of the formal proceedings, which may be considered legally and
specially to constitute appointment.' But he had no objection to an
understanding that a written tender and acceptance of office should
be accounted sufficient to vacate the seat. A mere verbal conversation was not enough to proceed upon. In Sir E. B. Sugden's
case the formal instruments had 'advanced to such a stage as
practically to preclude a revocation of the offer;' he therefore would
agree to a motion for a new writ. Lord John Russell very much
doubted the expediency of requirit'lg a 'written acceptance' before
vacating the seat. After some further remarks the new writ was
ordered.n
On November 22, 1830, a new writ was ordered by the
1 Mirror of Parlt. 1841 Sess. 2,
1
p. 327.

m Ibid. pp. 331-333.
" Ibid. pp. 366-368.
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House of Commons for. Preston, in the room of' the Hon. E. G.
Stanley, appointed Chief Secretary for I.re1and. On the 25th
November, a supersedeas thereto was directed to be issued, it being
stated that Mr. Stanley 'had not accepted' the said office 'with the
legal technicalities necessary ; and that therefore the House, in
directing tho issue of the writ, acted upon misinformation as to the
fn,ct of the vacancy.' This course was declared to be 'quite iri.
accordance with former precedents.' 0 Eight days afterwards the
writ was again ordered, without remark.P
In 1835, upon the formation of tho Melbourne Administ.ration,
new writs wero ordered :in the House of Commons on behalf of
several membm·s who had ftcceptod office therein; but in the case of
J_,ord Morpetl1, tho intended Secretary ~r Ireland, the writ was
ordered upon hiR having accepted 'the Chiltern Hundreds;' which
was explained by 'the circumstance of sufiicient time not having
yet elapsed for making out his appointm~nt as Chief Secretary for
Iroland.''l But ho nppearod nt tho hu~:~Lings, and was re-eloctod in
tho latter Cl1p!tcity.r
New writ~
upon elevation to
tho poorago.

'rhe proper time for tho issue of a new writ to supply
a vncaney in tho House of Commons may be further
illm:ltratcd by reference to vacancies occasioned by elevatioH to the pcernge.
When a member of the IIouHc is created a pe~r of the
realm, it is usual to issue the writ on his kis~-:ing han<lY
after the warrant lmder the sign manual has issued,
although this is bnt a preliminary step to the making out
of the patent; but the writ is sometimes delayed until
the patent has been made out, or the recepi endorsed.'
But where a peerage devolves by inheritance upon a
member of the House of Commons, it is customary to
await the issue of the writ of summons calling the heir to
tho other House ; when the motion for a new writ of
election should be ' in place of -.-- now summoned
up to the House of Lords.' It is not because the issuing
or withholding the writ of summons at all affects the
rights of succession, that this practice is obser~~"d, for
a

350.
P
q

r

Mirror of Parl. 18301 sess. 2, p.
Ibid. p. 365.
Ibid. 1835, p. 845.
Smith, ParL of England, vol. ii.

p. 139.
' Campbell, T,ives of the Chancellors, vol. iv. p. 125. But see May,
Parl. Prac. ed. 18681 p. 587.
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the legitimate heir is entitled to demand his writ of summons ex debito justitia, if it has been wilfully or inadvertently withheld; but because it affords the readiest
proof to the House of Commons that one of their number
has become peer, and is no longer entitled to a seat in
their chamber.t The fact of the issue of a writ of summons is not indeed the only conclusive evidence in such
cases, for should any unreasonable delay occur, or other
cause require it, the House might institute an enquiry
into the birth, paren~age, and legitimacy of the claimant,
he being a member of the Commons.
The exceptions to the general practice,-to await the
time when .the rnove·r of a new writ, upon a member inheriting a peerage, is able to assert that the summons to
the Lords has been issued,-have been very rare, and
have served to confirm the propriety of the rule.

a

Thus, in 1811, a new writ was ordered for Gloucestershire, in
place of Colonel Bei·keley, commonly called 'Lord Dursley,' the reputed son and heir of the Earl of Berkeley, upon the announcement
. of his father's death. But Colonel Berkeley's right to the title was
disputed; and finally disallowed by the House of Lords; so that the
colonel, having been previously deprived of his seat in the Commons by the premature and wrongful issue of a new writ, was for
the time altogether excluded from Parliament, though, had it not
been for objections raised on other grounds, he would probably have
been reinstated in his former seat. But he afterwards sat in the
Commons for ·another constituency.u
In 1840, in the case of Lord Stormont, M.P. for Perthshire, who
on the demise of his father succeeded to the English earldom of
Ma:t1sfield and the Scotch viscounty of Stormont, the House of Commons, upon being informed of thP- death of the late lord, although
it was admitted that no writ. of summons to his eldest son, as Lord
Mansfield, had issued, ordered the issue of a new writ of election.
This was because, while only the representative peers of Scotland
are summoned to the House of Lords, by the Scotch law, immediately
upon the death of a peer his eldest son becomes a peer of Scotland,
and no proceedings are required to give him all the rights thereunto
See Hans. Deb. vol.lxxiv. pp. 109, liaments, vol. i. p. 113. And see Mr.
Speaker's observations upon the Beeralston Writ, Mirror of Parl. 1830.
u Parl. Deb. vol. xviii. p. 807; vol.
xx. p. 782. Lord Colchester's Diary, sess. 2, p. 672 ; and on the Nottingvol. ii. pp. 306, 340. Smith's Par- ham County Writ, ibid. 1835, p. 279.
t
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appertaining: and, by the Act of Union, Scotch peers are made ineligible to sit in the House of Commons. But the motion for the
new writ gave rise to much debate, and was agreed to by only a
small majority.v
Chiltcm
llnu<lrcds.

Any statement of the law and practice concerning the
vacation of the seat of a member of the House of Commons upon accepting an office of profit from the crown,
would be incomplete without sorne account of the Chiltern Hundreds. It being contrary to the ancient law of
Parliament for a chosen representative of the people to
refuse to aceept, or to resign the trust conferred 11pon
him,w a member wishing to retire accepts an office by
which hi:; seat is legally vaeated. Ji'or this purpose it is
cnstomary to coufor upon itny member who may apply
for the same, the oHiee of steward or bailiff of Her Mfljcsty':-; three Chiltern Hnmlreds, of Stoke, Desborough,
nml Boncnhmn; or, of the Manors of East Hendred,
Northst(m.cl, or Hcmpholmc; or, of Escheator of Munster.x
These stewnr<1sJ1ips nre merely nominal olliJ:es ; but they
nrc teehnically sutrici~nt for the. purpose in view; ,and, as
soon ns that purpose 1s ::wcomplJHlwd, they are reRigned.Y
The appointment to t1Je Chiltcrn Hun<lrcds iH vcste<l
in the Chancellor of the Exchequer ; out he acts formally
nnd ministerially in conferring it upon any applicant,
unless there appears to be suflicient grounds. to justify a
refusal For example, it would never be granted to a
person in a state of mental incapacity, or where proceedings are pending whereby the applicant might be lawfully deprived of his seat, or expelled from the House.z
ordinary period for petitioning against
v Mirror of Pari. 18401 p. 1142.
For proceedings to correct a mistake their election: bv the Coiisol. States
attending- the issue. of this writ, see of Canada, c. a, sees. 10-14.
x 2 Hats. Prec. 55 n.
As an office
Ibid. pp. 1318, 1384. See also the
case of Lord Bruce, Hans. Deb. vol. cannot be cfJnferred twice on one day,,
lxi. p. 420. And see May, Parl. Prac. if there be a seconcl applicant, on the
same day, for the Chiltern Hundreds,
ed. 1863, p. 584.
it is necessary to have recourse to
w l'!Iay, Parl. Prac. ed. 186:1, p. Ml2,
Members of the Canadian LegislatUl'e another stewardship. Peel, Hans.
are empowered to resign their seats Deb. vol. lxxxiii. p. 505.
Y May, Pari. Prac. ed. 1863, p. 592.
11t 11ny time except when their right
• Ibid. p. 592. Hans. Deb. vol. lxv.
to the seat is contested, or within the
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Where a vacancy occurs in the House of Commons,- New writs
whether by death, elevation to the peerage, or acceptance ~~~1!~ be
of office,-prior to, or shortly after, the first meeting of u~til ex.c
days a f ter t h e time
p1ry of
.
. h'm 10urteen
a new p arl mment
;-or, Wit
for
return of a ~ewly-elected member,-a writ will not be ~;s1~!~n
issued upon any such member so vacating his seat, until turns.
the expiration of the time limited for receiving election
petitions ; which, by sessional order, is fourteen days from
the commencement of the session, or from the bringing in
of a new return. FJITthermore, upon any such vacancy
occurring, as a general rule, no new writ can issue, if a
petition has been presented against the election or return,
until the petition has been finally adjudicated upon by an
election committee.a And for the obvious reason that it
might appear, as a result of such an investigation, that
there had been no vacancy, for that, in fact, another person was the rightful owner of the seat.
But in 1852, the latter part of this general rule was dis- And if
regarded, and a contrary practice established, on behalf ~~~~t~o~~ a
of me111bers accepting office. In this year there was a ~o writ to
. of p ar- sea.t
lSSUe, 1f
.
general elect10n,
an d, sh ortl y a f ter t h e meetmg
be
liament, it became necessary to form a new administra- clanned.
tion. The wholesome and hitherto invariably respected
rule-to delay the issue of writs upon any vacancy until
the rights of the election (if called in question) had been
determined-would undoubtedly have occasioned some
public inconvenience at this jundure. Amongst the
members who had accepted office in the new ministry,
there were several whose returns had been petitioned
against. Whereupon the Speaker was appealed to, and
he decided, ' that in the case of an election petition complaining of an undue return, or of the return of a member
p. 1102. And see the Bodmin case member (W. Overend) accepted the
(Election Compromises), ibid. vol. Ohiltern Hundreds on February 2,
clv. pp. 960, 1039, 1293. See also 1860.
• See Clerk, Law of Elections,
the Pontefract Election case, ibid. pp.
1296,1254,1276,1406,1409. At the p. 223. Hans. Deb. vol. clxxxvi.
ter.nination of this enquiry the sitting p. ll91;l.
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in consequence of bribery, but not claimin,q the seat for
anotlter person, it was competent for the House to issue a
new writ. But that in the case of a petition complaining
of the undue return of a member, and clai.ming the seat
for another person, it was not competent for the House
to issue a new ~rit, pending [the decision uponJ the
petition; inasmuch as the House in that case could not
know which of the two [candidatesJ had been duly
elected.' As it happeneu that in every instance but one,
where petitions had been presented.against the return of
the newly-appointed ministers, the seat was not claimed,
new writs were immediately issuecP. But in the Athlone
case, where the scat of the sitting member (Mr. Keogh)
was claimed for another person, no new writ was ordered,
upon his being appointed Solicitor-General for Ireland,
until the petition against his return had been tried and
detennined. 0
The new practice-authorising tlw issue of new writs
upon members accepting office, direetly after the expiration of the time allowed f()r petitioning against the·return,
unless the seat was claimed-was followed, under similar
circumstances, in 1859.d But it gave rise, in one case
(that of Lord Bury), to much dispute. The decision of
the Speaker in 1852 was questioned before the Election
Committee, and the opinion expressed that the House
ought to reconsider the matter. e It must be admitted
that tho weight of legal authority is against the construction of the law adopted by the House of Commons/
however much may be said in favour of the speedy issue
of the writ on the score of convenience.
In 1867, an attempt was made to get rid of the distinction drawn by the Speaker, in respect to petitions
b Hans. Deb. vol. cxxiii. p. 1742.
The point had been previous!y decided
to the same effect in the ease of Sir
Fitzroy Kelly, in A prill852. See May,
Parl. Prac. ed. 1863, p. 595.
• Clerk, Law of Elec. p. 218. n.

d May, Parl. Prac. ed. 1863, p. 582;
Smith, }>arl. Remembrancer, 1859,
pp. 103, 105.
..
e Hans. Deb. vol. clvn. p. 1149.
f See Clerk, Law of Elections, pp.
212-224.
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claiming the seat for another candidate. On April 5, change
this prac1867, a member called the attention of the House to the tice.
practice that, ' when a petition praying for the seat was
presented agajnst any person who had been appointed to
an office of profit under the crown, no writ could issue
until the petition had been decided.' He pointed out a
recent example of the vexatious operation of the existing
usage, whereby a minister of the crown had been kept
out of the House of Commons by reason of a petition
claiming his seat, whi!;;h was afterwards withdrawn; and
he moved, that 'whenever a member of this House shall
accept an office of profit under the crown, a writ for a
new election may is;ue, notwithstanding that the time
limited for presenting a petition may not have expired,
or that a petition praying for the seat may have been
presented.' A technical objection prevented the debate
on this motion from proceeding; but it was remarked by
an old and experienced member, that the mover ' had
made out no case for altering the rules of the House ' in
this matter. For ' that which might turn out to be the
property of one person ought not to be given to another.
In the very rare case of cabinet ministers not being able
to take their seats for a fortnight or three weeks . . .
the Secretary to the Treasury, or some of the subordinate
officers of the Government who did not vacate their seats,
might very well discharge the necessary business in their
absence.'g
g Hans. Deb. vol. clxxxvi. pp. 11991201. And see ibid. December 15,
1008, which shows thrrt the House
of Commons continue to adhere to
the practice explained in the text,
notwithstanding the altered mode of
trying election petitions. In Canada
the proposed change has been adopted
since 1857. By the Consolidated
Statutes of Canada (c. 3, sec. ] 6)
it is provided that a new writ may
be issued for the election of a member of the Assembly to fill up any
vacancy arising subsequently to a

general election, and ·before the first
meeting of Parliament thereafter, by
reason of the death or acceptance of
office of any member, and such writ
may [also Jissue at any time after such
death or acceptance of office; but the
election to be held thereunder shall
not in any manner affect the rights of
any person entitled to contest the
previous election, who, if afterwards
proved to have been entitled to the
seat, shall take the same as if no such
subsequent election had been held.
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II. The Functions of Ministers of the Crown in relation
to Parliament.

,

Thus far our attention has been mainly directed to the
mode in which ministers of the crown find entrance into
Parliament, for the general purpose of representing therein
the authority of the crown, and the conduct of the several
branches of the executive government, and in order to
enable them to administer the affairs of state which have
been assigned to their control, ifi harmony with the
opinions of that powerful and august assembly.
We must now point out the fun~tions appertaining to
ministers in connection with Parliament, defining those
which belong to the administration collectively, and those
for which particular ministers are accountable.
1. THE PAllLIAliiENTARY DuTIES OF MINISTERS COLLECTIVELY.

Our observations on thi::; subject may be suitably arranged under the following heads :-(a) The Spee~h from
the Throne and the reply thereto. (b) The introduction
of public bills and the control of legislation. (c) rrhe
oversight and control of business generally. (d) r:rhe
necessity for unanimity and cooperation amongst ministers, on the basis of party, and herein of the functions of
the Opposition. (e) Questions put to ministers, or private
members, and statements by ministers. (f) The issue and
control of royal or departmental commissions.
Speech
from the
throne,

(ct.) 'The Speech from the Throne, and the Address 'in 1·eply.

According to modern conetitutional practice, the first
duty of ministers in relation to Parliament is to prepare
the speech intended to be delivered by, or on behalf of
the sovereign at the commencement and at the close of
every sessiOn.
Parliament being the great council of the crown, it has
always been customary for the sovereign to be personally
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present when it is first assembled. But the duty of
declaring the causes of summoning Parliament has been
assigned, from the earliest times, to one of the king's
principal ministers, usually the Lord Chancellor.h
In addition to the formal ' opening of the cause of the
summons' by the Chancellor, it was usual for the sovereign himself to address a few words of compliment,
congratulation, or advice to his faithful Parliament. This
was understood. to proceed directly from the heart of the
sovereign, and was DOt intended as a substitute for the
more formal and official utterance of the minister. Thus,
at the opening of tlte first Parliament of King James
(A.D. 1603) it is recorded: 'The king's speech being
ended' [the which is omitted from the journal, 'because
it was too long to be written in this place'] 'the Lord
Chancellor made a short speech, according to the form
and order.'i At other times, however, James I. dispensed with the services of the Cl1ancellor, and made his
own speech to be the vehicle of communicating to Par.,
liament·the causes of summons.i
Upon the accession of Charles I., the following ceremony was. observed at the opening of his first Parliament :-'The king's majesty being placed in his royal
throne, the Lords in their robes, and. the Commons present below the bar, his majesty commanded prayers to
be said. And, during the time of prayers, his majesty
put off his crown, and kneeled by the chair of estate.k
Then it, pleased his majesty to declare the cause of the
Elsyng·e, Meth. of Par!. c. vi.
the same.' Ibid. p. 265. ,
Lords' Journals, vol. ii. p. 264.
j Ibid. vol. iii. pp. e. 209.
These speeches, contrary to modern
k A similar beautiful example of a
usage, were spoken before the Com- monarch merging the sovereign in
mons were commanded to choose the man, in the presence of his peatheir Speaker. On the above occasion, pie, was afforded by George III.,
when the Speaker was presented when, at his COl'onation, 'unadvised
fo1' the king's approval, his majesty by precedent or counsel, he doffed
repeated the speech he had previously the royal crown that he might with
delivered, 'for that he supposed many becoming humility pa:take of. the
of the Commons of the Lower House Holy Communion.' Edmb. Review,
were absent when he then delivered vol. cxxvi. p. 37.
VOL. II.
U
h

1
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summons of this Parliament,' in a speech which, in comparison with the quaint and pedantic harangues of his
royal father, was brief and business-like. It concluded in
these words:-' Now, because I am unfit for. much speaking, I mean to bring up the fashion of my predecessors,
to have my Lord Keeper to speak for me in most things;
therefore, I commanded him to speak something to you
at this time-which is more for formality than any great
matter he hath to say unto you.' Then followed a few
observations from the Lord Keeper, setting forth the
king's reasons for calling the present Parliament. 1
After the Restoration, the anciept and constitutional
practice was continued of entrusting to the Lord Chancellor the formal communication of the causes for convening Parliament; whilst the sovereign gave personal
expression to his desires and sentiments upon the occa.sion.m One "Of' Charles II.'s own speeches is probably the
first inf:ltauce of an avowedly written speech read by an
English monarch to tho assembled Parliament. On October 21, 1680, both Houses being present, the king
said :-' My Lords and Gentlemen, I have many particulars to open to you; and because I dare not trust my
memory with all that is requisite for me to mention, I
shall read to you the particulars out of this paper.' Then
follows the royal speech, which, contrary to the ordinary
practice, was not supplemented by any observations fro1n
the Lord Chancellor. n
Since the Hevolution of 1688, there has been but one
address from the throne at the opening of Parliament=
that which is uttered by the mouth of the king when
present, or by the Lord Chancellor in his behalf, and by
his express command,o or by commissioners deputed by
1

Lords' Journals, vo1. iii. p. 435.
Ibid. vol. xiii. p. 293.
n IMd.voi. xiii. p. 610. See Smith,
Parl. Remembrancer, 1862, p. 4.
" As in the case of George I., who,
from his inability to speak English,
directed the Lord Chancellor to read
m

the speech, when he opened Parliament in person. Campbell's Chancellors, vol. iv. p. 600. Her Majesty
Queen Victoria followed this -precedent when she opened Parliament
on February 6, 1866, and again, on
February 5, 1867.
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the sovereign· in his absence. And it has become the in- Ministers
variable practice, and is an acknowledged constitutional ~i~f~~~r
right, to treat this speech, by whomsoever written, as the the khing's
'f,
·
speec •
mam esto of .the minister for the time being, so as to
admit of its being freely criticised or condemned, with
the usual license of debate.P
William III. was too independent a monarch to receive
his speech cut and dried from the hands of any one,
though he did not hesitate to avail himself of the ability
and experience of hii Lord Keeper Somers to clothe his
own high thoughts and purposes in dignified and judicious
language. q And ev¥n after Somers had retired from
office, his accomplished pen was still employed by the
king on this service.
We have a notice, concerning the speech at the opening
of Parliament in 1701, which points to the introduction
of that which has since become an unvarying usage. The
crafty and experienced Earl of Sunderland-who was the
chief adviser of James II. during most of his unhappy
reign, aud who contrived to exercise immense influence
over King William until his retirement from public life
in 1697-writing to Lord Somers, to advise him upon the
proper management of the new Parliament, says :-' It
would be well for the king to give order to two of the
Cabinet to prepare the speech, as the Duke of Devonshire
and Secretary Vernon, and bid them consult in private
with Lord Somers, rather than to bring to the Cabinet a
speech already made.' Sunderland's advice was taken in
such good part, that the speech with which King William
opened this his last Parliament, on December 31, 1701,
was entrusted to Somers to draft, notwithstanding that
the great ex-Chancellor was no longer a minister, although
P Massey, Reign of George III.
on February 5, 1833, when he styled
vol. i. p. 156. Pa1·l. I·Iist. vol. xxiii. the address a 'brutal and bloody '
P.· 266. 1\fil'l·or of Parlt. 1830, sess. one, without being called to order.
1i. p. 36. A simila1· latitude is al- Ibid. 1833, p. 36.
q Macaulay, Hist. of Eng. vol. iv.
lo~ed in the debate upon the address :
witneRs the speech of Mr. O'Connell, p. 726.

u 2

•
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he still remained one of the king's most honoured servants. Burnet pronounced this speech to be ' the best that
he, or perhaps any other prince, ever made to his people."
Prompted by her Tory counsellors, Queen .Anne's speech,
at the opening of Parliament inl711, was made the vehicle
of a startling attack upon the conduct of her great general, and quondam Whig minister, Marlborough, whose
recent campnigns upon the Continent had rendered him
unpopular at court and with the people. In the opening
words of her address, her majesty said: 'I am glad that
I can now tell you that, notwithstanding the arts of those
who delight in war, both place anL! time are appointed
for opening the treaty of a general peace.' To this the
Commons-whose feelings against Marlborough were very
bitter-responded by a special reference in their address,
to ' the arts and devices of those who, for private views,
may delight in war.' a
'l'he first speech delivered by George III., upon his
accession to the throne in 17(i0, was the production,
not of his eonstitutional advisers, but of ex-Chancellor
Hardwicke, in conjunction with the king's favourite, the
Earl of Bute, and with the addition of a paragraph, adverting to his birth and education as a ' Briton,' which
was penned by the king's own hand. The draft of this
speech, however, was communicated to the DukeofNew,.
castle, in order that it might be formally 'laid before the
king in Cabinet Council.'t We learn that up()n this occa,sion, the king endeavoured to procure the insertion of
other words, referring to ' the bloody and expensivewar'
in which England had been engaged, but Mr. Pitt,.who
had been mainlyresponsible for the conduct of tha,(wal',
succeeded with much difficulty in prevailing 'Upon .his
majesty to omit them.u
r Parl. Hist. vol. v. p. 1329. Pict.
Hist. of Eng. vol. iv. p. 134. Eng.
Cyclop. (Biography), vol. v. p. 592.
' Il:uight., Pop. Hist. of Eng. vol.
·
.
v. PP: 877, 378. .
' Harris, Life of Hardwicke, vol.

iii. p. 231. And see ante, vol. i.
p. 50.
·
·
~ 1\fay, Const. IHst: vol. i. p. 12;
Edmb. Rev. vol. cxxv1. p. 4. Lords
Journ. vol. xxx. p. 9.
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By modern constitutional practice, the royal speech
to be addressed to Parliament is drafted by the Prime
Minister, or by some one under his advice and direction;
it is then submitted to the Cabinet collectively, that it may
be settled arid approved, and it is afterwards laid before
the sovereign for consideration and sanction.v
Great care is necessary in framing a royal speech, so
as to avoid any expression that might occasion differences
of opinion in Parliament, lead to acrimonious debate,
or otherwise impair ~he harmony that ought to subsist
between the crown and the other branches of the legislature. v v The speech at the opening of a session shoul<l
include a statement of the most material circumstances
of public importance which have occurred since Parliament separated, and should announce in general terms
the most important measures which it is the intention
of ministers to bring under the consideration of Parliament.w But nothing should be mentioned by the
sovereign that Parliament cannot echo with freedom
and prqpriety, it being always borne in mind that Parliament echoes nothing without discussion. It is for this
reason that it is not customary to mention the death
of foreign sovereigns in a king's speech. To bring a deceased foreign sovereign before Parliament f()r discussion
would be a liberty unwarrantable with the sovereigns
of other nations. x Furthermore, in the speech at the
close of the session, as well as upon all other occasions,
the sovereign should abstain from taking notice of any
Bills or other matters depending, or votes that have been
given, or speeches made, in either House of Parliament,
until the same have been communicated to the crown in
a formal and regular manner.Y
• Campbell, Chane. vol. vii. p. 409. tended measure relative to the Civil
Yonge, Life of Lord Liverpool, List, in the speech from the throne.
Mirror of Parlt. 1831, p. 193.
vol. i. p. 207.
x Mr. Canning's letter, January 27,
w Earl Derby, Hans. Deb. vol.
cxliv. p. 22. See the reason assigned 1826. Stapleton's Canning, p. 610.
Y Hatsell, Free. vol. ii. pp. 353, 356.
for omitting any reference to an in-·
vv

Contents
of a royal
speech to
Parlia-

ment.
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In 1864, Lord Palmerston (Prime Minister) adverted
to the omission in the royal speech of the old stereotyped
phrase, that her majesty' had received friendly assurances
from foreign powers.' He said it was not ~he first time
that that very unmeaning passage had been left out, and
he trusted it would never appear again, ' because such
friendly assurances are never given or received;' and the
only meaning of the expression was that the sovereign
was in good relations with foreign powers, which when
it was actually the case should be s~ted plainly."
It was formerly the usage for the Prime Minister to
read over the royal speech to the supporters of government, on the day before its deliv;ry, in 'the Cockpit,'
i.e., the Treasury Chambers-so called from these apartments having been originally built by Henry VIII. as a
Cockpit, and assigned by Charles II. to the use of the
Treasury a-but the custom was dropped in 1794 or
1705.b It has since been the practice to read the speech
the evening previous to its delivery to the chief supporters
of the government in both Houses, at the dinn.er-table
of the leaders of the Lords and Commons respectively.
One of the first acts, in both Houses, at the commencement of the session, is to pass an address of thanks in
answer to the speech from the throne. It was during
the premiership of Sir Robert Walpole, in 1726, that
we find the first instance of the two Houses echojng
the words of the speech, in such addresses ; c a practice
which has since been invariably followed.
Prior to the Revolution of 1688, it was customary to
postpone, until a subsequent day, the consideration in
Parliament of the speech from the throne, so as to afford
an opportunity to members to become more fully acquainted with its contents. But since that epoch, it has
been usual to move the address in answer to the speech
on the same day that it was delivered ; inasmuch as
• Hans. Deb. vol. clxxvi. p. 1286. ii. p. 211, n.
a Thomas, I-Iist. of Excheq. p. 137.
c Campbell, Chancellors, vol. iv,
b Russell, Memorials of }'ox, vol.
p. 600.
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members had ample means of knowing the contents of
the speech before they were called upon to debate it,
either by attending overnight at the Cockpit, or through
the medium of the newspapers, into which the general
contents of tlote royal speech ordinarily find their way on
the morning of the day upon which it is uttered. In the
year 1822, an attempt was made in the House of Commons to defer the consideration of the speech for two
days, but without success. d
Royal speeches, in former times, were generally of Rule_in
considerable length, ~mbracing a variety of topics, which !:r::~~!.
rendered it advisable to take time in framing a suitable dresses.
reply; but since the introduction of parliamentary government, it has become the practice to treat the several
topics contained in the speech in a manner which does
not oblige the Houses, in their addresses of thanks, to
pronounce any opinion upon questions of a doubtful character, but rather enables them to reserve for separate
discussion upon subsequent motions all matters upon
which there is likely to be any material difference of
opinion amongst members of the legislature."
It has now become a well-established rule, to regard
the speech from the throne, and the address in reply
thereto, as reciprocal acts of courtesy between the crown
and the Houses of Parliament, and the address itself as
the unanimous and respectful expression of the deference.
with which the House should receive the first communication of the session from the sovereign, and as pledging
the House to nothina,
save the serious consideration of
0
the matters referred to therein. In this point of view,
both the speech and the address should be so framed that
no difference of opinion could ordinarily arise on either,
and no necessity be imposed upon the opposition to
move an amendment to the address. r
d Hans. Deb. N.S. vol. vi. pp. 27
ston, £b£d. vol. cii. p. 205; and see
1
ibid. vol. cxxxvi. p. 91.
·
47 ; and see £bid. vol. lxxii. p. 60.
f Sir R. Peel1 Mirror of
Pad.
• Lord John Russell, vol. lxxii.
p. 85; Sir R. Peel, ib. p. 94; Palmer- 1831-21 p. 20; Lo.rd Melbourne,
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Thus, on December 6, 1831, a formal amendment was made to
the address, in the House of Commons, on moti'on of the Chancellor
of the Exchequer, and in accordance with the general wish of the
House, for the purpose of rendering it still more non-committal on
a particular point.g See also, an instance in 1852, of the cautious
wording of a paragraph of the address, so as to avoict any expression
of opinion on a certain political questton ; with the observations of
Lord Derby (the leader of the opposition in the House of Lords) approving of this form of expression in regard to a proposed measure,
which, on its own merits, ho was prepared to condemn.h

Accordingly it has gradually become the practice to
refrain from moving an amendmeg.t to the address in
answer to the royal speech, ' unless some great political
objects were in view, and likely .to be attained;' or,
unless some assertion were made in the address to which
the opposition found it impossible to assent. 1
It has sometimes happened; however, that ministers
'have felt it to be their duty, and of importance to tho
pub1ic service, that on tho first occasion of meeting the
Parliament, tho definite and positive opinion of Parliament should Le taken on some great principle, introduced
for tho purpose of regulating their public conduct.' i
And sometimes tho opposition has deemed it to be incumbent upon them, at· the outset of a session, to propose amendments to the address for the purpose of
determining whether the administration does or does not
possess the confidence of the House,k But these are rare
nnd exceptional occurrences.
On January 16, 1840, the Duke of Wellington moved an amendment to the Lords' address in answer to the speech from the throne
ibid. 1837, p. 5; . Lord Brougham,
ibid. 1839, p. 16; Lord Derby, Hans.
Deb. vol. cxliv. p. 22; Mr: Gladstone,
ibid. vol. clxxxv. p .. 67;. and see
Mirror of Pari. 1836, p. 13; 1837,
p. 15 ; 1837-8, p. 46.
g M1rror of Parl. 1831-2, pp. 27,
29; see also, Hans. Deb. vol. cxliv.
pp. 191, 253 ; ~'bid. vol. clxi.
14.
,
b lbid. vol. cxix. pp. 13, 3 .
1
lbid. vol. elvi. p. 28.

8'

J Lord Stanley (Earl of Derby),
ibid. vol. lxxxix. p. 18.
. .. . .
k See cases of such amendments in
both Houses, in 1841, and in the
House of Commons in 1859; ante,
vol. i. pp. 138, 158; and see Smith,
Pari. Rememb. 1859, p. 91. See also
the amendment to the address carried
11,gainst ministers in the House of
Commons in 1835, ante, vol. i. p.
125.
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wherein her majesty's approaching marriage with Prince Albert
was announced, for the insertion of the word 'Protestant,' before
the name of the Prince. Having shown that it was in conformity
with precedent, the amendment was agreed to, notwithstanding the
opposition of the Prime Minister.! But the success of this amendment was atteftded with no political consequences, though the
matter gave rise to much discussion, both in and out of Parliament.m

It is customary for the leader of the House to entrust The mover
and
the moving and seconding of the address in answer to seconder
the
the speech to some member who is not an 'habitual of
address.
speaker; ,n and such <{Ccasions afford an excellent opportunity for the introduction to the notice of Parliament of
members from whom a successful debut may be anticipated. The House is always disposed to receive with
favourable consideration new candidates for parliamentary distinction, and the numerous topics of public interest contained in the speech present a peculiarly advantageous opening for an inexperienced debater. And
here it may be noticed, that by the 37th rule of the House
of Commons, the proposer and seconder of such a motion
ought tp ' attend in their places in uniform or full dress.'
In selecting persons for this duty, it is usual, in the
House of Commons, to make choice of a member who
represents the landed interest to move the address, and
some one specially acquainted with commerce and mercantile aff.:'lirs, to be the seconder. No particular uRage is
observed in the House of Lords in this particular.
The form and order of drawing up the address in
answer to the speech, and the stages at which it is permissible to propose amendments thereto, need not be
described, as they ate clearly explained in May's 'Parlia·
mentary Practice.'P
0

1 Mirror of Pari. 1840, pp. 8-21;
and see Hans. Deb. vol. clxix. pp.

646-650.
m See the Early
Years of the
Prince Consort, pp. 271-273.
n Hans. Deb. vol. clxxiii. p. 7.
o London Illust. News, Febl'Uary

16, 1867, pp. 165, 166.
P Mav, ed. 1868, pp. 200, 266 ;
but see ·cases on these points, Mirror
of Pari. 1831, pp. 7-10 ; ibid. 1834,
p. 37 ; ibid. 1839, p. 43; Hans. Deb.
vol. clxxxv. p. 78.
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Pending the agreement of the House to this address
questions may be put to ministers, and ordinary addresses
passed for the production of papers.q
(b.) The introduction of Public Bills, and the Control of

Legislation.
Ministerial
measures.

Bills affoct,ing the
right~

<>f

tho crown.

In addition to the measures specially commended to
Parliament in the speech from the throne, it is the right
and duty of ministers of the crown to submit to its consideration whatever measures the~ may deem to be
necessary for the public service.
Where the rights of the crown, its patronage or prerogative, are specially concerned/ it is not sufficient that
the subject matter of any Bill affecting the same has
been generally recommended to the notice of Parliament
in the speech from the throne, but a special royal message,-either under the sign manual, or verbally conveyed through a minister of the crown,-is also necessary to signify that her majesty is pleased to place at
the disposal of Parliament her interests, &c., in the
particular matter.r This intimation should be given
before the committal of the Bill." But where a measure
of this description is initiated by a private member, and
not upon the responsibility of ministers, the House ought
to address the crown for leave to proceed thereon, before
the introduction of the Bill; t although, according, to the
practice of Parliament, it is not absolutely necessary to
obtain this assent before the third reading.u
q Mirror of Pari. 18331 pp. 32, 57 ;
and see post, p. 341 n.
r This phrase does not mean that
the crown gives its approbation to
the substance of the measure, but
merely that the sovereign consents to
remove an obstacle to the progress of
the Bill, so that it may be considered
by both Houses, and ultimately submitted for the royal assent.-Hans.
Deb. vol. cxci. p. 1445; vol. cxcii.
p. 732.
• Church Tempomlities (Ireland)

Bill, Mirror of Pa1·l. 1833, pp. 1627,
1733, 2377, 2836.
t Ibid. 1835, pp. 608, 724, 1826.
Ibid. 1837-8, p. 778. Hans. Deb.
vol. lxiii. p. 1585. lbid. vol. cxci. p.
1899, vol. cxcii. p. 113. And see the
debate on this point in the House of
Lords, April 28, 1868.
u The Speaker, Hans. Deb. vol.
cxci. p. 1504. Mr. Gladstone, Ibid.
p. 1898. May, Pari. Prac. ed. 1863,
p. 430.
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By modern constitutional practice, ministers of the
crown are held responsible for recommending to Parliament whatsoever laws are required to advance the national
welfare, or to promote the political or social progress of
any class or interest in the commonwealth. This is a
natural result of the pre-eminent position which has been
assigned to ministers of state in the Houses of Parliament,
wherein they, collectively, represent the authority of the
crown, personify the wisdom and practical experience
which is obtainable through every branch or ramification
of the executive go;,ernment ; and as leaders of the
majority in Parliament are able to exercise powerful
influence over the na!Ional counsels.
But it has only been by degrees, and principally since
the passing of the Reform Acts of 1832, that it has come
to be an established principle, that all important acts of
legislation should be originated, and their passage through
Parliament facilitated, by the advisers of the crown.v Formerly, ministers were solely responsible for the fulfilment
of their. executive obligations, and for obtaining the sanction of Parliament to such measures as they deemed to be
essential for carrying out their public policy.w But the
growing interest which, of late years, has been exhibited
by the constituent bodies upon all public questions, and
the consequent necessity for systematic and enlightened
legislation for the improvement of our political and social
institutions, and for the amelioration of the laws, in accordance with the wants of an advancing civilisation,
together with the difficulty experienced by private members in carrying Bills through Parliament, have led to
the imposition of additional burthens upon the ministers
v Thus Earl Grey (then in opposition) contended in 1829 that ministers having advised the sovereign to
recommend a particular measure to
the consideration of Parliament, were
responsible for that advice, but that
for the introduction of the measure
into Parliament they were not at all

responsible as ministers, but merely
as members of Parliament ; a doctrine
which would not be countenanced in
the present day. Mirror of Parl.
1829, p. 586.
w See Lord John Russell's speech
in 1848. Hans. Deb.. vol. ci. pp. 709,
710.

Ministers

~ibf~~~r
legislation.
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of the crown, by requiring them to prepare and submit
to Parliament whatever measures of th4s description may
be needed for the public good ; x and also to take the lead
in advising Parliament to amend.or reject all crude, imperfect, or otherwise objectionable measures which may
at any time be introduced by private members.Y
These high functions arc performed in direct responsibility to Parliament, and especially to the House of Commons, to whom ministers are accountable for the policy
and wisdom, as well as for the legality, of all their acts ;
because they are bound to exert theinselves to the utmost
in the service of the crown, and arc justly liable to
punishment if they undertake sucH'. obligations without
possessing the ability requisite for the adequate dis~ charge thereor.z
But, in proportion to the enlarged scope of ministerial
duty in the initiation of important public measures, greater
0 latitude should be allowed to Parliament to c~iticise,
~ nmurt<l or reject the same, without it being assumed that
their general confidence in ministers is consequor}tly impaired.a On the other hand it should be freely coneeded
to private members that they have an abstract right to
x It is contrary to parliamentary
etiquette to divide the House upon a
motion for leave to introduce a Bill,
when moved by a member of the administmtion. Hans. Deb. vol. clxx.
pp. 494, 500. But see an instance
where the introduction of a government Bill relating to Ireland was
strenuously resisted, and several divisions taken thereon. Ibid. vol. clix. p.
18aD. And here it may be remarked
that a measure recommended to Parliament by the government, andfor_the
success of which they hold themselves
responsible, need not be introduced by
a· Cabinet minister, but may be entrusted to a subordinate member of
the ministry. Thus in 1831 the English Reform Bill was submitted to tho
House of Commons by Lord J obn
Russell, who was not 'a member of
the government,' but merely a sub-

ordinate political officer; i.e. Paymaster of the Forces. (See Mirror of
Pari. 1830-31, pp. 0, 285, 315.) In
like manner, the Irish Reform Bill in
1866 was brought in by Mr. Chichester Fortescue, ·the Secretary for Ire-•
land, but not a Cabinet minister. And
a similnr Bill in 1867, by Lord Naas,
under similar circumstances.
Y See Park's Lectures on the Dogmas of the Constitution, pp. 36-41.
And see ante, vol. i. p. 133.
• See Grey, Pari. Gov. chap. ii.
Bowyer, Eng. Canst. p. 136; Fischel,
p. 502 ; Rowlands, p. 437; Cox,
Inst. Eng. Gov. p. 30.
a See Edinb. Review, vol. xcv. p.
226 ; vol. cviii. p. 278, n. And see
ante, vol. i. pp. 516-525, as to modifications made by the House of
Commons in mimsterial financial
measures.
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subniit to the consideration of Parliament measures upon
every question which may suitably engage its attention,
subject only to the limitations imposed by the prerogative
of the crown,. or by the practice of Parliament.
Bearing this in mind, it must be admitted that the rule
that all great and important public measures should emanate from the executive has of late years obtained increasing acceptance. The remarkable examples to the
contrary, which are found in parliamentary history ante~
cedent to the first Reform A.cts, b could not now occur,
without betokening a weakness on the part of ministers
of the crown which i~ inconsistent with their true relation
towards the House of Commons. By modern practice,
'no sooner does a great question become practical, or a
small question great, than the House demands that it
shall be " taken up" by the government. Nor is this
from laziness or indifference. It is felt, with a wise instinct, that only thus can such questions in general acquire the momentum necessary to propel them to their
goal, "\V}th the unity of purpose which alone can uphold
their efficacy and [preserve their] consistency of character.'c The effect of adverse amendments by either
House of Parliament, to government Bills, upon the posi:..
tion of ministers towards such Bills, or towards Parliament itself, will naturally depend upon the circumstances
of each particular case.
b For example, the Bill for EcoDeb. vol. ix. p. 268.) And so recently
nomical Reform, catTied by Mr. Burke as December 2, 1830, a Bill to estabin 1782; the Currency Bill, carried lish Local Courts of Justice throughby Mr. Peel, in 1819. Moreover, out England was submitted to the
durin"'the administrations of Mr. Pitt, House of Lords by Lord Chancellor
and s~bsequently during that of Lord Brougham, in his individual capacity
Grenville, there were repeated in- as a Peer, and without previous constances of import!tnt public measures, sultation with his colleagues in the
( i.e.forthe reform ofParliament and for government. (Mirror of Parl.1830-31,
the abolition of the slave trade) being p. 377.) But ina subsequent session,
introduced into the House of Com- this Bill was again introduced as a
mons by a minister of the crown ' as an government measure. Ibid. 1833, p.
individual member of Parliament 2500.
without the responsibility of governc -Edinb, Review, vol. cxxvi. p. 565.
ment being attached to them.' (Pari.
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In 1830, a Bill to consolidate and amend the laws relating to
Adverao
amendforgeries, which was introduced into the House of Commons by
ments to
Mr. Peel (the Home Secretary) having been amended, by the introministerial
measures. duction of a clause abolishing the punishment of death for forgery,
against his consent, he renounced all further resp!iti.sibility for the
Bill, which was then taken up by an opposition member (Sir James
Mackintosh) who succeeded in passing it through the House. But
the House of Lords amended the Bill so as to make it acceptable to
the Government. Whereupon Sir Robert Peel resumed the charge
of it, obtained the consent of the House of Commons to the Lords'
amendments, and it became law.d
~
In 1852, J_,ord John Russell (then Prillljl Minister) on moving for
. leave to bring in a Bill to amend the laws respecting the local
1~ militia, was met by an amendment proposed by Lord Palmerston,
to omit the word 'local,' which was carwied against the Government. Regarding this as a determination on the part of the
House not to allow the ministers of the crown to lay before them
their plan for effecting an important administrative reform, but to
insist upon the introduction of some other measure which ministers
had not prepared, of which they knew nothing, and for which they
were not willing to be held responsible, Lord J"ohn Russell declined
to bring in t,he Bill, and three days afterwards, the ministry resigned.e Subsequently, t,ho order of leave was read, and members
of the new administration wore ordered to prepare and bring in tho
BilJ.f
•

The nature and extent of the responsibility which now
appertains to ministers of the crown, in matters of legislation, will be rendered more intelligible by a consideration of the following precedents :-Allowable
amendments.

In 1841, Lord John Russell, in defending his administration
against Sir R. Peel's motion for a vote of want of confidence, protested against a government being expected to carry all the measures they may submit to Parliament, or to possess ' the same general
and uniform support on the part of the House of Commons which
was required when ministers had merely acts of administration to
perform.' 'If,' said he, ' on the one hand, new duties have been
imposed on ministers, and you require them to carry through Parli:unent measures which they deem of essential importance, so, on
the other hand, yon must make a fair allowance for the effect of
discussion, and the expression of the deliberate opinions, first of
<1 Mirror of Pari. 1830, pp. 2105,
876, 887.
2245, 2056.
.
f Ibid. vol. cxx. pp. 267, 281.
" Hans. Deb. vol. cxix. pp. 838-
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members of this House and secondly of our constituents, which will
inevitably occasion the alteration of some measures and the rejection of others.' g
In 1844, Sir R. Peel's administration was defeated in Committee :Factories
of the House of JJommons, on the Factories Bill, the House affirm- Bill.
ing, by three distinct votes, each of which was strenuously opposed
by ministers, the expediency of reducing the hours of labour in
factories to ten instead of twelve. Ministers, however, tried the
question a fourth time, on a motion which involved the same principle, and succeeded in reversing the former decision, by a majority
of seven. The.effect of these adverse votes was to place the Bill in
a state of inextricable c~nfusion. Shortly afterwards, the Home
Secretary (Sir James Graham) expressed to the House, for himself
and colleagues, their sense of the imperative duty of ministers to
accept what they deemed. to be a deliberate expression of the opinion
of the House, provided only that they were not thereby called upon
to advocate what they believed to be opposed to the public interests.
Such being their opinion in regard to the vot~ ofthe Honse in
favour of a restriction of factory labour to ten hours, he moved for
leave to withdraw the Bill, and introduce another, which while it
embodied various points to which the House had acceded, nevertheless upheld the principle of twelve hours' labour.h Lord John
Russell opposed this motion, and deprecated the course of ministers, .. in- seeking to compel the House, unless they were prepared to
overthrow the government; to ·sanction the introduction of a new
Bill, to contain a principle which the House had already pronounced
to be objectionable. He did not think it would be for the public
advantage if a government should consider itself bound to carry
every measure in the House exactly in the shape they had proposed
it, and he hoped that, with respect to questions of legislation affecting the whole body of the people, of whose feelings so many members must be cognisant, the House would retain some of its legislative authority. i
In reply, Sir R. Peel acknowledged 'that with
respect to many great measures, the sense of the legislature ought
to prevail ; and that if no great principle be involved, and very
dangerous consequences are not expected to result, the government
ought not to declare to Parliament that they stake their existence
as a government on any particular measures, but are bound, on certain occasions, to pay proper deference to the expressed opinions of
their supporters.' And, when making such concessions, they ought
not to be taunted with yielding their own opinions and adopting
1 Ibid. p. 1638.
And see I"ord
g Mirror of Parl. 18il, pp. 2120,
2121.
.
Hawick's remarks, Ibid. vol. lxxiv.
h Hans. Deb. vol. lxxiii. pp. 1482
p.93l.
·-li93.
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those of a majority.

As to his asking the House to accept a new

Bill, containing the objectionable provision above mentioned, Sir R.

Reform

Bills.

Peel said, the constitutional practice was tocperm1t opportunities of
frequent deliberation on legislative measures, and not to consider
one or two decisions of the House, carrie<! by sm~l~ IDfl,jorities! to
be corwlusive. Thus, it has been expressly provided thatc 1hel'c
shall be a number of stages through which every Bill must pass, 1n
order that when opinions are divided, or nearly balanced, there may
be an opportunity for reconsidering a docision. J Whereupon the
first Bill was withdrawn, and a new one ordered. In committee
on this Bill, Lord Ashley again moved to insert a clause restricting
the hours of labour; bnt Sir R Pool l~ving stated that if thiR
motion were agreed to, ministers would rcsigiJ, it was negatived hy
a large ma.jority.k
On May 28, 1866, under liJarl Russell's administration, an instmc~
tion to make provision against bribery in the new Reform Bill was
carried, in the House of Commons, against ministers. N everthelesH
tho government determined to proceed with the Bill, but left it to
tho mover of the instruction to frame the bribery clauses. This course,
however, was objected to by tho opposition, who contended that it
wtLH t;lw d11ty of ministers to consider how this matter could be best
<lisposod of.l Hut soon :tftorwaT·ds, miniHtors wore :1gain defeated on
thiH Bill, wlwn they resignod office, and tho Bill w:ts withdrawn.
'l'he proeco<lingR in tlw HonRe of Commons on tho Hngli;;h Reform Bill, brought in hy tho Derby administration in 18t.i7, afford
a striking oxar:nplo of the extent and import:wcc of the modiHnations
to which ministorH may be induced to crmsent, in a moastLre submitted by them to the judgment of Parliament. 'l'ho nnnatn.ml
position of the ministry at this time, in having accepted office wheu
their party was in a minority in the HonRe of Commons, and in continning to hold office upon the sufferance of their political opponents,
coupled with the necessity, admitted on all sides, that a measure of
reform should be carried through Parliament at this juncture, was
the excuse if not the justification of ministers for consenting that
their Reform Bill should be virtually remodelled by the votes of
opposition men1bers.m
--- - ----------J Hans Deb. vol. lxxiii. pp. 103H,
1640. SeeLordHowick's observations
in reply to this argument,- ibid. vol.
lxxv. p. 1051.
• IMd. vol. lxxiv. pp. 8HH, lOH4,
1104. In ih(l year 18471.clluing Lord
John Russell's administration,-a-Te:ii
Homs' Factory Bill wros carried. It
was treated by the Cabinet as an open
question, ministers being divided in
opinion as to the policy and expedi-

ency of the measure. Knight, Pop ..
1Iist. of Eng. vol. viii. p. 552.
1 Hans. Deb. vol. clxxxiii. pp._li34:_8,
1589. But see the similar course
taken by Earl Derby's government
in 1858, when Capt, Vivian carried a
reso!iition· for the-reUTganisation- of
the War Department. IMd. vol. eli.
pp. 555:. 563.
"' See Homersham Cox, History of
the Heform Bills of 1860 and 1867. ·
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A similar excuse may be urged in extenuation of the proceedings
which took place in the House of Commons in the following session,
upon the Scotch and Irish Reform Bilis.a Upon this occasion a new
element of confusion was added, namely, that ministers, having
obtained permission from the Queen to dissolve Parliament upon the
question of the• Irish Church, were practically debarred from making
their appeal to the constituent body until the Acts for enlarging
the representation of the people should have gone into operation.
This involved a delay of several months, during which time they retained office without being able to insure the adoption of their measures by Parliament, and were compelled to submit to a far more
extensive alteration of those measures than was consistent either
with the respect due t~ their position as ministers of the crown,
or with the healthy action of parliamentary government.b These
anomalous proceedings, it may be hoped, will not be again repeated,
else they must inevitably lead to the destruction of the most important securities against the abuse of power, either on the part of
ministers, or of the House of Commons, which are afforded by our
present political system.
·

Adverting to the privilege of private members to take Important
~
t he initiative in all matters of legislation, it was contended brought in
by S_ir Robert Peel, in 184~, that." individual members of ;:e~~;:st;
Parhament had a perfect nght to mtroduce such measures
as they"thought fit, without the sanction of the government.' c Again, in 1850, Sir Robert Peel urged the propriety of affording to private members an opportunity of
inviting consideration to great ques~ions of public interest,
but nevertheless agreed that it was an excellent principle
that the duty of preparing measures of legislation in all such
cases should be undertaken by the ministers of the crown.d
Numerous precedents can indeed be adduced of the in- but never
troduction of important public Bills by private members ; ~~~:t
but unless with the direct consent and co-operation of co;n~ent of
· ·
· d t h e sanct10n
· of b oth mmrsters.
rmmsters,
t h ey h ave never ob tame
Houses of Parliament.
Thus, in 1838, on a private member moving for leave to bring in
a Bill for the provisional government of New Zealand, objection
was taken by Mr. C. W. Wynn (an eminent constitutional authority)
• See post, p. 411.
.
b See Park's Dogmas, p. 40.
" Hans. Deb. vol. !Xxv. p. 471'5.
VOL.

II.

And see Co;_, Commonwealth, p.
133.
d

X

Hans. Deb. vol. cviii. p. 974.
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and others, that Bills of this description, or which might involve
questions of international law, should be submitted to Parliament
by the administration. In reply, the case was cited of the Bill to
establish a colony in South Australia, which was brought in-by a
private 1 member, though with the formal consent of the crown to
the motion for its introduction. Whereupon Lord John Russell
(the Home Secretary) gave the consent of the crown to the introduction of this Bill; reserving the right to ministers to support
or oppose it at any fhturo stage ; and the Bm was accordingly
introduced.e But being found to contain certain objectionable
provisions it was opposed by ministers, and rejected on its second
reading/
In 1844, Lord Brougham brought in a ~ill to codify the criminal
law, urging in reply to objections by other peers, that 'he did not
understand that there was any maxim of ~onstitutional law which
required that a. Bill of this or of any other nature should be introduced by the government.' g But the Bill was dropped after its
soeond reading.
In 18tH, Mr. Locke King brought in a Bill for the extension of
i;he eounty franchise, and M1•. Ba.ineA a Bill to extend the borough
fi:anehiBc ; but both theRe measures were thrown out by means of
the previous question upon l;]w motion to rcttd them a second time,
being opposed by ]~ord Pn.lmerston (tho Primo M.inii'ltcr) on tho
ground tlutt me11sures of such importance '.ought to originate with a
responsible govm·nment, and not to be left in the lumds of a private
member to take their chance.' h And it was forcibly objected by
another speaker, that a private member, however able, was responsible only to himself and those who sent him to Parliament, and his
views werelikely to be limited by the desires and circumstances of a
small section of the community, so that it would be unreasonable to
expect from sueh an one a broad and statesmanlike measure.i
On tho other hand, an elaborate and important Bill to amend the
law regarding the registration of county voters in Scotland, was
submitted to Parliament, in 1861, by a private member, and though
it was objected that a Bill which made an alteration in the constitution of the eountry ought to have been brought in by ministers, the
J~ord Advocate denied that this was necessary, or sound doctrine,
and gave his cordial support to the Bill, whieh was agreed to by
both Houses, and beeame law. j
In 1865, Mr. Whiteside introduced two Bills to regulate the Irish
Court of Chancery, in opposition to a measure submitted to Parliac Mirror of Parl. 1838, pp •.45294532.
r Ibid. pp. 4914-4921.
g Hans. Deb. vol. lxxiii. p. 1600.

Ibid. vol. clxi. pp. fllO, 657.
Ibid. vol. clxii. p. 382.
j Ibid. vol. · clxiii. p. 599 ; Act 24
& 25 Viet; c. 83.
h

1
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ment by ministers. But these Bills were withdrawn after their
second reading. k
In 1866, Mr. Ward Hunt brought in a rival Bill to that of the
government, on the subject of the Cattle Plague, which he ~ucceeded
in passing thro~gh the House of Commons. But the Bill was subjected to such extensive amendments in the House of Lords that
its former supporters declined to adopt it, and it was ultimately
rejected, upon the question for the consideration of the Lords'
amendments.!
On March 1, 1867, a conversation took place in the House of
Commons with reference to the law of master and servant. In the
previous session, a selec~ committee had been appointed to consider this subject, which had reported that the present state of the
law was objectionable, and had advised certain specified changes
therein. It being admitted that a change was necessary, the question
arose by whom it should be made. It was urged that the matter
was too important to be dealt with by a private member, and
should be undertaken upon the responsibility of the government.
Whereupon Mr. ·walpole (the Home Secretary) stated that he was
in communication wi.th the .Attorney-General on the subject, and
hoped to be able to bring in a Bill in relation -thereto as soon as
the great pressure of government business would permit.m
On .April 9, 1867, a private member moved for leave to bring a
Bill into the House of Commons to amend the representation of the
people iri Ireland. The Secretary for Ireland (Lord N aas) said,
that the government did not object to the introduction of this BiH,
as it was desirable that the House should see the scheme which had
been framed by so experienced a member. But he reserved the
right to express his opinion on the measure until a future occasion.
The Bill was then presented, and read a first time.n On June 28,
however, the Bill was withdrawn.
On May 15, 1867, on motion for the second reading of a Bill, introduced by a private member, to remove certain anomalies and
abuses in the laws relating to grand juries in Ireland, a debate
arose, in which the opinion was generally expressed 'that the subject was too large to be dealt with in a satisfactory manner by an
independent member.' .Accordingly the mover, agreeing in this
opinion, obtained leave to withdraw the Bill, giving notice, that,
early in the following session, he would appeal to the Secretary for
Ireland 'to assist in legislating on this important subject.' 0
On .April 29, 1868, a Bill to establish county financial boards,
k Hans. Deb. vol. clxxx.
Inde:t·,
'Court of Chancery (Ireland).'
1
Ibid. vol. clxxxi. p. 383 ; vol.
clxxxii. p. 263. Annual Register,
1866, pp. 20-23.

m Ibid. vol.
clxxxv. pp. 12591262.
n Ibid. vol. clxxxvi. p. 1353.
o Ibid. vol. clxxxvii. pp. 592-600.
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and for the assessing of county rates, and for the administration
of county expenditure for England and Wales, which had been
brought iu by a private Member, and read a first time, -came up for
a second reading. But it was moved by a member of the administration that in lieu of proceeding with this Bill a sEll,ect committee
should be appointed to enquire into the whole subject, upon whose
report the government might be enabled hereafter to introduce a
more satisfactory measure. With this understanding the motion
was agreed to, on a division.P 'l'hc select committee reported in
favour of the adoption of a system of financial boards, partly elective and partly magisterial, whereby the county finances could be
placed more directly under the control of the ratepayers.q This
recommendation will probably be carried out, at an early period,
by the new Reformed Parliament.
Advantages of
froodiscussion in
Parliament.

But, although it is the especial duty of ministers of
the crown to prepare and submit to Parliament whatever
measures may he required for the defence of the empire,
the support of tho civil government, or to amend or otherwise improve the fundamental or constitutional laws of
the realm--and to eontrol by their advice and influence
all public legislation which is initiated by private members-a most useful purpose is served by the free.investigation and debate in Parliament of every question affecting the community at large.
It is not, in fact, the primary duty of either House to
pass the measures of the executive, but rather, as the
great council of the nation, to advise the crown as to the
way in which the public service may be most beneficially
conducted, and to give expression from time to time to
enlightened opinions upon the various topics which arc
attracting public attention.r This function cannot be fulfilled except by granting to private members adequate
opportunity for introducing to the notice of Parliament
projects for effecting desirable reforms in our political or
P Hans.Deb.vol. cxci. pp.1542-1559.
161-171.
q Commons' Papers, 1867-8, No.
And see the debat"' on the County
Courts (Admiralty Jurisdiction) Bill, 421.
r Mr. Disraeli, Hans. Deb. vol. clxi.
introduced in 1868 by a private member, but proceeded with by consent p. 163.
of ministers.-IMd. vol. cxcii. pp.
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social system, and by facilitating the discussion of such
measures until public opinion is sufficiently agreed upon
them to render legislation not only safe hut expedient,
when it will .become the duty of ministers of the crown
to assume the responsibility of advising the passing of
Bills in Parliament to give effect to the same. Nearly
all the great reforms which have received the sanction
of Parliament during the present century have originated
in this manner. 8
. Instances have in~ed occurred in our political history
wherein a majority of theHouse of Commons, acting contrary to the advice <tf the existing administration, have
demanded the immediate settlement of some great political reform in a certain way, bringing to bear upon the The will of
Parliaministers of the crown a pressure in relation thereto, ment
which th.ey hav~ been ur:a?le to ~ithstand. It ha~ then ~~~:il~~ly
been optional w1th the m1rustry either to render assistance
in carrying out the proposed reform, provided the consent
of the sovereign could be obtained, or else to resign and
give.J>l~ce to others, through whose efforts such legislation
might take place upon the particular question as would
conciliate the good-will of the several estates of Parliament. The repeal of the Test and Corporation Acts in
1828, and the settlement of the long-pending question of
Roman Catholic emancipation in 1829-to both of which
measures the ministry then in power were at first opposed
-were actually accomplished with the consent and cooperation of ministers themselves.t On the other hand,
the resistance of ministers to a reform of Parliament led,
in1830, to their enforced resignation, and to the appointment of another ministry pledged to succeed upon the
question.u
The repeal of the corn laws, in 1846, affords an illustration of a different principle, and shows what can be
•
• Hans. Deb. vol. clxi. pp.160, 161, 389-402.
657; vol. clxii. p. 353.
u Ibid. pp. 347-350.
' See May, Const. Hist. vol. ii. pp. p. 117.

Ante, vol. i.
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done by a bold and determined minister who views the
exigencies of the State with sagacity and resolution. No
such measure had been demanded by either House of
Parliament, for the Lords were staunch prot~ctionists and
the majority of the Commons had been elected as the
opponents of free trade. Sir Robert Peel himself had
been hitherto the great chnmpion of the protectionist
party. Nevertheless, being convinced that the time had
come when the national interests required the abrogation
of the corn laws, he assumed the reef>onsibility of advising
their repeal, and, after a severe struggle, succeeded in
obtaining the consent of his colleagu~s in office (the crown
being neuter upon this question), and of both Houses of
Parlimncnt to his Bill. v
rl'he position of ministers of the crown in relation to
important Rills brought in by opposition members will be
further elucidated by the following recent precedents.
On May H, 1868, Mr. GladHtono (tho loader of the Opposition),
having obtainocl tho sanction of tho crown to an address passed by
the Honse of Commons, that tho interests of tlw crown in .tho temporalities of tl1o Irish Church should be placed at the disposa,l of
Parliament, with a view to prevent by legislation tho creation of
now personal interests, throngh the oxoroiso of any public patronago,w brought in a Bill to prevent, for a limited time, any new a:ppointmonts to that church, which was received and read a first time.
'.l'he second reading was agreed to, on May 22, by a majority of fiftyfour, in spite of the most strenuous opposition by the ministry.x
Iu committee on this Bill a clause was inserted, notwithstanding
objections urged by :M:r. Gladstone, to -the effect that the right of
<1ny person to share in the future Maynooth grant, or the Reg1:um
Drrnum, should be subject to tho ploasure of Parliament.Y Finally,
the Bill passed the House of Commons, but on June 29, the motion
for its second reading was negatived, in the Horrse of Lords, by a
ma:iority of ninety-five.z
On June 30, 1868, a Bill to remove the disabilities of revenue
officers from voting at parliamentary elections was committed, and
ordered for a third reading in the House of Commons, on division,
not"VIilithstandiug the opposition of the Chfl,nr•Rllor of the Exchequer,
v
w
X

Ante, vol. i. pp. 140-143.
Hans. Deb. vol. cxcii. p. 113.
Ibid. p. 809.

Y Ibid. pp. 1187-1211.
• Ibid. vol. cxciii. p. 298.
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and of Mr. Gladstone, the leader of the Opposition. But, in deference to the opinion of the House of Commons, the government
decided to withdraw their opposition to this measure, whereupon the
second reading :ln the House of Lords was advocated by the Lord
Chancellor, and. the Bill became law.a
In 1866, Mr. Gladstone, then being Chancellor of the Exchequer, Church
and leader of the government in the House of Commons, brought rates.
:in a Bill for the compulsory abolition of church rates, which was
read a first time. Before the day fixed for the second reading, the
ministry went out of office. Naturally, upon such occasions the
measures of the outgoing administration are either formally withdrawn or allowed to dr~. But Mr. Gladstone, who had now become leader of the opposition, determined to proceed with this Bill,
alleging that in his opinion, and in that of his late colleagues, it
stood in a position diffevent from other measures, 'inasmuch as it
was originally a proposal not niade by the late administration, but
by myself, on my own individual responsibility.' Nevertheless, it
had been distinctly introduced into the House as ' a government
measure,' and other members of the government, in addition to Mr.
Gladstone, were ordered ' to prepare and bring it in.' The new
ministry, however, after Mr. Gladstone's explanation, consented to
the second reading ofthe Bill, upon the understanding that they did
not accept the principle of it, and that it should not be proceeded
'With any further during the session.b The Bill was accordingly
dropped:

All motions for the grant of money for the public service, or for imposing any pecuniary charge upon the
people, must, as we have already seen, emanate from
ministers of the crown in the House of Commons. By
new standing orders passed in 1866, and which are more
stringent than those previously in force, private members
are effectually debarred from initiating such proceedings,
unless with the recommendation of the crown.c
On June 6, 1867, a case occurred which shows that the House is
disposed to construe these new standing orders very strictly. A
private member, being desirous of moving a series of resolutions,
to require certain charges relating to courts of law to be defrayed
out of the Consolidated Fund, and not subjected to an annual vote,
obtained the formal assent of the crown thereto, which justified
a Hans. Deb. cxciii. pp. 389-410,
1080. Act 31 & 32 Viet. c. 73.
b Hans. Deb. vol. clxxxiii. p. 619;

vol. clxxxiv. pp. 1029-1032.
c See ante, vol. i. pp. 428-433.
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him, as a matter of form, in proceeding with his resolutions. But
afterwards, at the suggestion of Mr. Ayrton, the mover agreed 'that,
as a matter of policy, it was better that any resolution placing
a charge upon the Consolidated Fund should he moved by a minister of the crown, and should not proceed from J;he Opposition
side of the House.' He therefore abstained from moving such of
the resolutions as were of that character, and confined himself to
introducing 'resolution four, that the salaries and expenses therein
SI)eoified should cease t,o he charged on the Consolidated Fund.
That was a resolution diminishing the charge on the public, which
any member might move.' d
Ability of
ministers
to pass
thoir
measures.

The rules of the House of Oomlllons, as will be presently noticed, afford to an administration ample opportunity for inviting the attentive comideration of Parliament to whatever measures they may think fit to propose.
But their ability to carry them successfully through both
Houses must wholly depend upon the extent to which
they possess the confidence of Parliament, and especially
of the Lower House. An adequate degree of parliamentary support is etlsential, not merely to the continuance in
office of the ministers of the crown, but also to the integrity and usefulness of their legislative measures. ·If they
cannot rely upon being able to pass their Bills, at all
events without substantial alteration, they will naturally
refrain from bestowing the necessary pains to render them
perfect and complete ; and thus either the statute-book
will be encumbered with crude and imperfect laws, or
else the duty of framing desirable measures will pass out
of the hands of the responsible servants of the crown,
and will be assumed by men who merely represerit the
will and opinions of a popular assembly, to the manifest
detriment of the public interests, and in violation of the
foundation principles of parliamentary government."
Twice, within the past ten years, the executive government have had recourse to the unusual proceeding of
Hans. Deb. vol. clxxxvii. p. 16fl7. pp. 704-707. !11-. Low.::'s speech,
See Mr. Disraeli's speech on the Pebruary 25, 1867, ibid. vol. clxxxv.
Business of the Session, August 30, pp. 958, 960. Disraeli's Lord Geo.
1848, Hans. Deb. vol. ci. especially Bentinck, fourth edit. p. 573.
u
e
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inviting the House of Commons to assist them in deter- GovernBills
mining upon the leading principles whereon particular ment
based on
Bills should be framed, which were of the highest im- general re·
solutions,
portance in a. constitutional point of view, but in regard
to which successive administrations had failed to propound a policy acceptable to Parliament. The course
adopted by ministers upon these occasions was to submit
to the House, in committee of the whole, certain general
resolutions, which, after they had been altered by the
committee in accorda]lce with the prevailing opinions of
the majority, became the framework of a Bill, which was
introduced as a ministerial measure. A proceeding of
this kind, however, is at variance with the principle of
ministerial responsibility, and can only be justified on
grounds of public necessity.
The first case of this description occurred in 1858, in regard to the India Gogovernment of India. On February 12, 1858, a Bill to transfer her vernment
majesty's possessions iu India to the government of the British Bill.
crown was laid before the House of Commons by the Prime
Minister, Lord Palmerston, but before its second reading a change
of ministi-y took place. The question was then taken up by Mr.
Disraeli, the new Chancellor of the Exchequer, who on March 26
introduced a Bill for the same purpose, though differing materially
in the method for effecting the object. Neither of these measures
found favour with Parliament, or with the public. Whereupon, on
Aprill2, Lord John Russell, 'with considerable doubt and hesita.
tion:,' suggested another course, namely, that instead of persevering
with their Bill, ministers should consent to have the whole subject
discussed in committee of the whole, upon general resolutions, so
that there might be conclusions arrived at between the government
and the House of Commons as to the basis upon which the Indian
Government Bill should be founded. He referred to a former proceeding in 1813 as a precedent for this proposal, but it was ·shown
by other speakers that this case was inapplicable, inasmuch as
a preliminary committee was then required, in compliance with the
standing orflers concerning trade. Mr. Disraeli, however, promptly
acceded to Lord John Russell's suggestion, and even invited his
lordship to propose the resolutions. But the sense of the House
was against a matter of such importance being taken up by an independent member.f Accordingly, a few days afterwards, Mr.
f

Hans. Deb. vol. cxlix. pp. 858-877.
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Disraeli laid upon the table of the House fourteen resolutions, distinctly embodying the outline of a legislative measure, which
differed considerably from the original ministerial Bill. After much
debate in committee, five only of these resolutions were reported to
the House on June 1'7, the remaining resolutions hiving been withdrawn. A new Bill was then introduced by Mr. Disraeli, in conformity with tho scheme agreed to by the House, which was passed
into a law.g
The next attempt to obtain the sanction of the House of Commons
to this method of origim1ting a government measure was in 186'7,
in relation to the reform of Prtrliament. But this time the resolutions proposed were open to more serio11s objeetion, on account of
their vague and indefinite nature, and meeting with resolute opposition from the House itself the ministry abandoned them, and
brought in a regular Bill instead. The circumstances were as
follows:'l'he Russell administration resigned office in 1866, from their inability to induce the House of Commons to accept their proposed
J:toform Bill. They were succeeded by the Derby ministry, who, being
themselves divided in opinion as to the proper basis for any such
measure, determined nt the outset not to proceed by Bill, but by intt·odtlcing a ser.ios of' resolutions, through which they 'hoped to
elicit f'eorn tho House of Commons the views they took upon the
mnin questions which would be necessarily involved in any Reform
BilL' It was admitted that' the resolutions wore somewh!tt vaguely
and indistinctly drawn;' but the ohject was 'not to pledge the government to a specific point upon any one of those resolutions, hut to
endeavour to obtain the general opinion of' the House of Commons
as to what measures would be likely to meet with a general
assent.' h On li'ebruary 11, 186'7, Mr. Disraeli (the Chancellor of
the Exchequer) moved that the House of Commons should on a certnin day resolve itself into a committee of the whole to consider of
the original l~ef'orm Act; proposing to submit to this committee
thirteen resolutions on the subject of' Reform. Bu_t on the day
named, when Mr. Disraeli moved that the House should go into
committee on these resolutions, it was objected that they ' were
simply abstract propositions,' conveying' no definite idea whatever,'
and depending altogether upon details not yet made known as
to their actual operation. It was furthermore asserted to be 'the
duty of the executive government to give advice to this House,
to initiate its business, and to decide on what propositions shall
he brought forward on important public occasions:' while 'it .is
the business of the House to decide on the acts of the executive
h Earl of Derby, Hans. Deb. vol.
g Hans. Deb.
in loco.
Annual
HegiAter, 1858, chaps. iii. and iv.
clxxxv. p. 1285.
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government, and if it does not approve them to censure them. If
the House allows itself to be induced to take a consultative position
-if it begins a measure which government ought to begin, and
allows itself to be asked questions, and to give its views to the
government, th~ House will be taking away the responsibility of
thl) ministers of the crown.' i On the following day, Mr. Disraeli
informed the House that ministers had determined not to press their
resolutions, but to bring in a Reform Bill as speedily as possible.
This decision gave general satisfaction, and forestalled an intended
motion of Mr. Gladstone to the effect that a discussion of the proposed resolutions mnst have tended to delay the practical consideration of the questi<i:n, and that it would be for the public
advantage that the government plan should be submitted to the
Honse in a definite form)
The new Reform Bill was submitted to the House of Commons by
Mr. Disraeli on February 25; but being too restricted in its extension of the franchise to the working classes, it failed to satisfy the
House. Without waiting for any direct vote upon the question, the
government withdrew this Bill, and on March 18 introduced another
of a more liberal character. This measure had, it appears, already
engaged the attention of the cabinet, but being disapproved of by
three prominent and influential ministers, it had been laid aside in
favour ofthe one frrst presented to the House. Its resuscitation led
to the resignation of these ministers, but their places were filled up,
!l_nd the ":Bill proqeeded upon. During its progress through the
House of Commons, the ministerial measure encountered a formidaole opposition, and was subjected to numerous and important
amendments;. but was finally passed on July 15. After a narrow
escape, owing to further amendments which were inserted in the
Bill by the House 6f Lords, to which the Commons refused to agree,
it became law; materially altered, indeed, from the original draft
agreed upon by the ministers, in some respects contrary to their advice and approval, but not so as to induce them to abandon the charge
of it, or to be unwilling to hold themselves responsible for it.k

It will be observed that the peculiar responsibility which
attaches to ministers of the crown in matters of legislation is confined for the most part to the initiation and
control of public business. As regards Private Bills,
wherein the rights of private parties are adjudicated upon
by Parliament in a semi-judicial manner, an opposite
And see
i Mr. Lowe, ibid. p. 960.
Earl Grey's observations, ibid. pp.

1294-1298.
J Ibid. pp. 1021, 1022.

k Hans. Deb. Session 1867.
Cox,
Hist. Reform Bills of 1866 & 1867,
chapters vi.-xix.

Changes in
Reform

Bill to
make it
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principle prevails. Thus, it was remarked by Sir Robert
::~.~{~~ Peel, when Home Secretary in 1830, in reference to the
~fA::tte
Rye Harbour Bill, then pending in Parliament, ' I mu~t
decline interference with any private Bill,.and I cannot
but think, from the experience of every day, that the
principle on which ministers abstain from any such interference is most salutary.' 1 Again, it was stated by the
Chancellor of the Exchequer (Mr. Baring) in 1840, that .
'it is contrary to all established practice for ministers of
the crown to give an opinion upon.aprivate Bill.'m For
this reason, as well as on account of their pressing official
duties, the occupants of the TreaSLVY bench are exempt
from serving on Private Rill Committees.n
But if an attempt should be made to infringe upon the
establishe(1 rules of Parliament by urging the House to
permit a private Bill to proceed, notwithstanding the
report of the committee on standing orders against it, it
woul<.l be ' usual for the Vice-President of the Board of
Trade, or some other member of the government, to
support the general authority of eommittees. of the
House.' o So also if the interests of the public were likely
to be injuriously affected by a private Bill, ministers
would be justified in using their influence to oppose it ; •·
because they are responsible for exercising the prerogative
of the crown so as to control all legislation in Parliament,
whether upon public or private matters, for the further:mcc of the public welfare.
L~g-islati vo
Since the establishment of parliamentary government,
rights of
the
crown has ceased to exercise its undoubted prerogathe Crown.
tives, as an essential part of the legislature, by the direct
personal intervention of the sovereign. Its legislative
powers are now effectually put forth in both Houses,
and especially in the House of Commons, by means of
responsible ministers, who, availing themselves of the
1
m

n

Mirror of Parlt. 1830, p. 2009.
Ibid. 1840, p. 4657.
Hans. Deb. vol. clxxv. p. 15413.

o

Sir R. Peel, ibid. vol. lxxx. p.

177.
P

Case of the Mersey Conse1·vancy.
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influence which they possess as members of Parliament,
serve as the mouthpiece and representatives therein of
the monarchical element in our constitution.q Contemporaneously 'Yith the introduction into our political system of the constitutional usage whereby the sovereign
abstains from exercising direct ··and external authority
over the Houses of Parliament, in matters of legislation,
. we find the modern machinery for the control of legislation on behalf of the crown coming into play. The last
occasion upon which .an English sovereign vetoed a Bill
presented for the royal assent was in 1707 ,r whilst the
first resolution of the House of Commons, to forbid the
reception of petition; for grants of money without the
consent· of the crown, was agreed to in the previous
year." Thenceforth, the rules of Parliament, which prohibit the introduction of a Bill to appropriate any portion
of the public revenue, except at the recommendation of
the crown, through a responsible minister,-and which
require the consent of the crown before either House can
agree to. a Bill affecting the royal prerogative,t-together
with the admitted right of ministers, so long as they
retain the confidence of the House of Commons, to regulate the course of public business-have secured the
rights of the sovereign, as a constituent part of the
legislative body, as unmistakeably, if not more effectually
than by the direct interposition of a personal veto.
' The authority of the crown in England,' says Lord
Derby, 'does not depend upon the veto which her
Majesty theoretically possesses to impose upon Acts of
Parliament after they have passed, but upon the right
and proper influence which she exercises over her ministers, and through them, over both branches of the legislature, which gives her the opportunity of exercising her
and Docks Bill, ibid. vol. cxlvii. pp.
15-19.
q See ante, vol. i. pp. 7, 8, 249;
Park's Dogmas, p. 126.
.

' See Hearn, Government of Eng·land, p. 61.
' Ante, vol. i. p. 429.
' Ibid. and ante, p. 298.
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judgment upon measures before they have been submittecl
to Parliament, not after they have received-its ass~11t})'
'I'o the same effect, Lord Palmerston states tha,t it is ' a
fundamental error' to suppose that 'the .Powe1~ of the
crown to r~ject laws has ceased to exist.' 'That power
survives as before, but it is exercised in a different manner. Instead of being exercised upon the laws presented
for the royal assent, it is exercised by anticipation in the
debates and proceedings of the two Houses of Parliament. It is delegated to those wl~o are the responsible
advisers of the crown ; and it is therefore not possible
that a law passed by the two House~ should be presented
to the crown, and should then by the crown be refused.
Aud why is this P Because it cannot be imagined that a
law should have received the consent of both Houses of
Parliament, in which the responsible ministers of the
erowu are :-;itting, debating, acting, and voting, unless
those who ndv.i:-;e the crown have agreed to that law,
am1 are therefore prepared to counsel tho sovereign
to a:-;sent to it. If a law were passecl by the two. Houses
agn5m;t the will and opinion of the ministen; of the day,
those mini::;ters must naturally resign ~heir oJflces, and
be replaced by men in whose wisdom Parliament reposed
more confidence, and who agreed with the majorities in
the two Houses.' v
But, if need be, the dormant power of the crown to
veto a bill presented. by the two Houses of Parliament for
the royal assent could be revived and exercised ;-provided only that a ministry could be found to assume the
responsibility of such an act-for 'her Majesty has no
eonstitutional right to abdieatc that part of her prerogative which entitles her to put a veto upon any
measure she thinks fit.' w And ' although no minister
can introduce a measure into either House without the
Hans. Deb. vol. cxxxiv. p. 830.
Hans. Deb. vol. clix. p. 1380;
and see Hearn, Govt. of England,
u

v

pp. G0-04.
w Mr. Secretary Hardy, Hans. Deb.
vol. cxcii. p. 732.
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consent of the crown, such consent is only given in
the first instance in the executive capacity of the sovereign. It implies no absolute approbation of the
measure, but merely signifies the royal pleasure that the
two branches of the legislature should consult upon the
merits of the case. As a brancl1 of the legislature whose
decision is final, and therefore last solicited, the opinion
of the sovereign remains unshackled and uncompromised
until the assent of both Houses has been received. Nor
is this veto of the English monarch an empty form. It is
not difficult to conceiv~ the occasion, when supported by
the sympathies of a loyal people, its exercise might defeat
an unconstitutional mii1istry, and a corrupt Parliament.' x
A remarkable case, illustrative of this doctrine, occurred in 1858,
in relation to the Victoria Station and Pimlico Railway Bill, which
affected certain rights of property vested in the crown. The First
Commissioner of Public Works (Sir Benjamin Hall) had consented
to the measure, but during its progress through Parliament a change
of ministry took place, and the new Commissioner (Lord John
Manners) i11sisted upon a !>articular_ alteration of the scheme, to
which the applicants for the same were unwilling to agree. But the
House of Lords, before whom the Bill was pending, granted leave to
the Commissioners of Public Works to be heard by counsel against
the Bill, and it being intimated that unless it were altered the government would advise the crown to veto it, the committee amended
the Bill in accordance with the views of the First Commissioner,
and it received the royal assent.Y

threatened
to be exer-

Under ordinary circumstances, however, if ministers
sho111d be unable to prevent the passing of a measure
through the House of Commons to which they were
opposed, they would take advantage of the co-ordinate
and independent legislative powers of the Second Chamber, wherein the obnoxious Bill might be rejected, or
amended in conformity with their views, or so as to conciliate the favour of the contending parties. Less under
the influence of popular passion, or transient political

LegislatiYe

' Disraeli's Lord George Bentinck,

4th ed. p. 65.
Y

Hans. Deb. vol. eli. pp. 586--589,

692, 797.
p. 362.

Lords' Jounmls, vol. xc.

cised in
1868.

powers of

the Lords.

3~0

Appo~I to
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excitement than the House of Commons, the Lords often
interpose successfully to strengthen. the .hands of ministers
of the crown, by hindering, for a time at least, the adoption of measures which may reasonably be regarded with
mistrust or apprehension." Otherwise, and as a last resort
b e:..ore
I!
t h e 13'11
1 has ~gone ~h roug l1 b ot h H ouses, an appeal
must be made to the constituent body, which, if it
should result in an unmistakeable expression of public
opinion in favour of the particular measure, will ultimately lead to its acceptance by th~ crown."
(c.) The overwight and cont1·ol of Business in Pa1·liament.

MiniHterial
lead in
both
lioUBes.

Ministers of the crown are constitutionally responsible,
not merely for the preparation and conduct of legislative
measures through both Houses of Parliament, and for the
control of legislation which is undertaken by private
members, but also for the oversight aml direction of the
entire mass of publie business which may come before
either House. Nothing should be left to the will and
eaprice of a fluctuating mt\jority, but the efforts ~)f ministers should be continually directed to the furtherance of .
business in Pnrliament, in such manner as will beHt promote the public interests, and ensure the convenience
of members generally. For ministers are the natural
leaders in both Houses, as well as the proper guardians
of the powers and privileges of Parliament. Representjug therein the authority of the crown, and exercising
therein the influence which appertains to them in that
capacity, it is their duty to regulate the performance of
all parliamentary functions, so as to keep them within
proper limits, and in a steady course. b
In 16 92, before William III. had constructed his first
parliamentary administration, a formal complaint was
' See ante, vol. i. p. 28; also the case
of the Ji'orgery Punishment Bill, ante,
p. 302, and that of the lYish Church
Suspensory Bill, ante, p. 310 ; and
Hans. Deb. vol. cxciii. pp. 975, 1067.

See Bowyer, Oonst. Law, p. 165.
Govt. or Eng-land, p. 536.
Mr. Gladstone, Hans. Deb. vol. cxcii.
.
p. 1190-1194.
a

b

He~.rn,

TIIEIR PARLfAMENTARY FUNCTIONS.

321

made by ministers to the king, that 'nobody knew one Advanday what the House of Commons would do the next,' ~~y:sP~!e
and that 'it were perhaps too confident a thing for any- tice•
. one to pretend. to say the parliament will or will not do
anything whatsoever that may be propC)sed to them.'c The
present highiy organised system of parliamentary govemment has been elaborated by the wisdom and experience
of successive generations, in order to remedy this evil
condition, and to establish harmony and unanimity between the crown and.Parliament. Now-a-days, immediately upon the formation of a ministry, it assumes, in
addition to the ordina,ry duties of an executive government, other and more important fun~tions-unknown to
the theory of the constitution-namely, the management,
control, and direction of the whole mass of political
legislation, by whomsoever originated, in conformity with.
its own ideas of political science and civil economy; and
so long a.s it commands the confidence of the House of
Commons, it should be able to prevent the adoption by
Parliame11t of any measure, which, in the judgment of
ministers, is inexpedient or unwise.d
In view of the great and increasing amount of public
business which is now undertaken by ministers of the
crown, successive parliamentary committees have advised
the adoption of rules to facilitate the distribution and
disposal thereof by the government ; and the House of
Commons has always evinced the utmost readiness in
furthering the public business in the hands of ministers,
so far as is compatible with the rights and privileges of
.private 1llembers.
A select committee of the House of Commons on public
business, in 1848, concluded a report containing numerous valuable suggestions, which were afterwards incorporated into the practice of the House, by expressing their
c Dalrymple, l\femoirs pf Great of Eng. vol. iv. p..433 ; vol. v. p. 168.
Britain, 2nd ed. vol. ii. App. part
d Park's Dogmas, p. 39,
ii. p. 240 ; and see Macaulay, I:Iist.
VOL. II.
Y
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Co~<luct of belief ' that by the careful preparation of measures their
bUBIUOHS

1,y minis-

tcrs.

Government days.

•
d· uction, t h e JUC
• l"ICious
•
a·1stn"but10n
•
)•
earl y mtro
of b usmess
between the two Houses, and the order and method with
which measures are conducted, the Government can con- ·
tribute in an essential deg:r:E)e to the easy ;nd convenient
conduct of business. They trust the effo:rts oLthe (JqvernInent would be seconded by those of independent members,
and that a general determination wo1ild prevaiTto--cit-r1jon the p~blic business with regularity and despat611.'-" A similar committee of the H~use of Commons, ap'"
pointed in 1861, directs attention in their report to the
large proportion of the public bus~1ess transacted in Parliament, which is now devolved on the i'ninisters of the
crown; ancl proceeJs to t>tate, that ' although it is expedient to preserve for individual members ample opportunity for the introduction and passing of legislative
memmres, yet it is tho primary duty of the advisers of
tho crown to lay before Parliament such changes in the
law as in their judgment are necessary; and while they
possess the confidence of the House of Comro.ons, and
remain responsible for good government, and for the
safety of the state, it would seem roasona ble that a preference should be yielded to them, not only in the introduction of their bills, but in the opportimitiesfol' pressing
them on the consideration of the House.' c The cornmittee accordingly advised that more tilne should be
granted for the consideration of government orders-a
recommendation which was concurred in by the House.
By the present standing orders of the House of Commons, Monday, Thursday, and Friday in each ·week are
set apart for government orders ; W eclnesclay for orders
of the day, originating with independent members, and
Tuesday for notices of motions. At the close of a session, Tuesday and W ednesclay are also appropriated,
when necessarv.
for orders of the day,
orders
.... ,
.. government
-• Commons' Papers, 1847-8, voL
xd. p. 140.
_

r Ibid. 1861, vol. xi. p. 436.
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having the priority ; and morning sittings are sometimes
resorted to for the purpose of furthering the public
business.g
The leader of the House of Commons is at liberty to
arrange the m!'der of business appointed for government
nights as he thinks Jit, it being provided by a standing
order of the House that 'the right be reserved to her
majesty's ministers of placing government orders at the
head of the list, iri the rotation in which they are to be
taken, on the days on ~hich government bills have preced6cnce.'fi CThis privilege, however, should be exercised
with the most ' perfect courtesy, and the most impartial
fairness,' and with a due regard to the general feeling of
the House.i

GoYernment
orders.

On April30, 1868, when Mr. Gladstone brought in his resolutions
for the disestablishment of the Irish Cliurch, upon which he defeated the Government, fearing that ministers would not allow him
_a proper opportunity for proceeding thereon, he gave notice that on
thenext government day, at half-past four o'clock, heshould move
that the standirig order above mentioned should be suspended, and
the other orders of the day be postponed, until after the order of the
day for the committee to consider his 1;esolutions. But as Mr. Disraeli
J±:~<iE)rt()Qlc tltat_ample opportunity for the discussion of this question
shoul(i be afforded the motion was not made.J

.

':B~t rio -~;-nt7ofis c~~ceded to ministers over orders in 1'1Iotions
private
the hands of private members, which are governed by by
members.
the ordinary rules of Parliament. Moreover, any private
arrangement intended to permit an independent member
to _proceed upon a particular motion on a government
night, would be liable to be overruled by the House;
although, under ordinary circumstances, an engagement
made by the leader of the House would be respected.k g See May, Parl. Pract. ed. 1868,
pp. 242--244. Hans. Deb. vol. cxcii.
P· 1568.
.
h May,· Pari. Pract. ed. 1868, p.
243; and see Hans. Deb, vC>L clxxiv.
p. 189 ; ibicl. vol. cxc. p. 1200. .
. ; Mr. Disraeli, ibicl. vol. clxxxvi.
p. 131~; vol. cxci. p. 1707.
_ .....
J Ibul. vol. cxci. pp. 1680, 1706,

y

1716, 1745.
k Thus, in :;Jtme 1863, Mr. Hennessey's arrangement with Lord
Palmerston to debate a motion on
the affairs of Poland on a govei·nment
night was set aside by the House, and
Lord Palmerston agreed to give him
another day.-Jbi4, vQl. clxxi. pp.
8fl9,l253-i2-75.
.
2
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It is customary, in debates of the House, to allow
priority to members of the administration who wish to
speak; 1 and in all important debates, it is usual for the
speaker to give preference, alternately, to the k.tfow:n-sup~
porters and opponents of the question ;m a~d it would be
considered irregular to interfere with the speaker's call
in favour of any other member.n When rn.an:y members
desire to acldresr:; the House, it is common for an arrangement to be made between the Government and the
Opposition 'whippers-in' to afford .a suitable opportunity
for the several members to speak who wish to be heard. 0
The principal 'whipper-in' on pehalf of the government is the parliamentary, or, as he is otherwise called,
tho Patronage Secretary of the Treasury, who is a very
important personage. He is usually one of the tellers in
groat political divisions, and it devolves upon him, under
tho direction of the leader of tho House, ' to facilitate, by
mutual understanding, tho conduct of public business,'
and 'the management of the House of Commons-a position which requires consummate knowledge of human
nature, the most amiable flexibility, and complete selfcontrol.' 1' He is also responsible for 'making a House,'
and for preventing a ' count-out' at unseasonable times.PP
1

Hans. Deb. vol. lxvii. p. 898.
Ibid. vol. lxxvii. p. 866. May,
ed. 1808, p. 297.
n Hans. Deb. vol. cliii. p. 839.
But in disputed cases an appeal may
be made to the House.-May, p. 295.
o .Hans. Deb. vol. clxxxii. pp. 1972,
2173; ibid. vol. cxci. pp. 1422-1424.
1
It is a necessary consequence of our
parliamentary constitution, and the
mode in which business in this House
must be carried on, that generally
discussion must be confined to a few
what are called leading members;
yet there are questions which sometimes arise, like the one concerning
the maintenance of the Established
Church in Ireland, on which it is not
fair that the discussion should be
confined to those gentlemen only.'2\Ir. Disraeli, ibid. p. 1462.
·
ro

P Disraeli's Lord George Bentinck,
4th ed. pp. 14o, 314. Ritchie's
Modern Statesmen (the Treasury
Whipper-in), and Chambers' Journal,
December 26, 1868 (the Whips).
In the new House of Commons about
to be erected, there will be privnte
rooms contiguous to the chaml:ier, for
the use of the Secretary, and of the
ex-Secretary, in addition to the room
for the Cabinet ministers. It has also
been proposed to provide rooms near
to the House for the several departments of government, where their
boxes and papers may be kept, and
where ministers may transact business with their subordinate officers.
-Rep. Com. Ho. Commons Arrangements, 1868, p. vi.
PP See post, p. 449.
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As 'whipper-in; the Secn~tary is generally assisted by
two of the junior Lords of the Treasury. These useful
functionaries are expected to gather .the greatest numbers
of their own P.arty into every division, and by persuasion,
promises, explanations, and every available expedient, to
bring their men from all quarters to the aid of the
Government upon any emergency. It is also their business to conciliate the discontented and doubtful amongst
the ministerial supporters, and to keep everyone, as far .
as possible, in good hu.mour.
The Opposition, likewise, have their ' whippers-in,' who
perform similar services for their own party. They are
usually gentlemen who have filled the like offices when
their party was in powei', or others selected by the chiefs
of the Opposition for that purpose.
In the House of Lords, the Postmaster-General and the In the
Master of the Buckhounds have generally been the minis- Lords.
terial 'whippers-in,' and for the Opposition, peers who
have held, or expect to hold, similar offices are chosen.q

·

.

e:i .'{~ Gf{O

(d.) The necessity for unanimity and co-opera'Won amongst
Ministers of the Grown upon the basis qf party.

The influence which is rightfully exercised by ministers Political
of the crown in the Houses of Parliament depends, in ~~~nimity
the first instance, upon the degree of unity and of ministry.
mutual co-operation they exhibit between themselves ;
and finally upon the amount of control they are able to
exercise over the political party to which they belong.
We have now to consider the mode in which these vital
elements of ministerial existence a.re exemplified.
In tracing the origin and development of the rule which
requires political unanimity amongst the .ministers of the
crown, we have seen that it has become an acknowledged
principle that, so long as a minister continues to form
part of a government, he shares with his colleagues an
q

Private information from Sir Erskine l\fay.
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equal responsibility for everything that is done or agreed
upon by them. Except in the case of an admitted ' open:
question,' it must be taken for granted that the whole
Cabinet have assented to the ministerial pol.icy as officially
transacted or propounded by one of their number.r It
is not therefore allowable for a Cabinet minister to oppose
the measures of government-to shrink from an unqualified rcf:lponsibility in respect to the same-to refrain from
assisting his colleagues in the advocacy of their particular
measures in Parliarnent 5-or to 011tit the performance of
any ti<lministrative act which may be necessary to carry
out a decision of the govcrnment.,-even though .he may
not have been a consenting party thereto.t A minister
who infringes any one of these rules is bound to te:rider
his imrne<liate resignation of office.
1'he responsibility of a minister who has no seat in the
Cabinet is less comprehensive, although in its degree no
less complete. Such an one is required. to render activo
assistance in sustaining the policy of the government ;
and in carrying out, intelligently and f~titbfully, the instructions given him by his political chief. But his individual responsibility ends here. If called upon to
represent the department to which he belongs, in eithe1·
House of Parliament, he does so, strictly speaking, as the
organ and mouthpiece of his official superior. He cannot
be held answerable for a policy in the framing ofwhieh
he has had no share. His responsibility is that of a
subordinate, not of a principal, and mainly consists in an
:accountability for the efficient discharge of the duties
assigned to him, in subjection to the acknowledged au:..
thority
the head of his departmenC

of

' See ante, p. 218; and see Mr.
Gladstone's observation, quoted and
endorsed by Earl. Grey, ' that it is
one of our first duties to def\line to
, acquit any member of the Cabinet of
responsibility for the announced and
declared policy of another.'-Hans.
Deb. vol. cxcii..p. 2057.
' !fr. Gladstone, in Hans. Deb.

vol. clxviii. p. 176; and see ibid. vol.
clxvi. p. 1388.
t Earl Grey, on the Jamai~a debt,
t"b!"d. val. clx viii. pp. 276, 2/:lO. Itegarding diffel,'ences of opinion between two or more administrative
departments, see ante, p. 194.
u See post, p. 369; and Mr. Lowe's
case, ante, vo l. i. p. 267 note P.
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But questions will sometimes arise which, in the opinion
of leading members of a government, are of too doubtful,
delicate, or complex a nature to admit either of agree~
ment or compromise, and yet which require an immediate
settlement. ·upon such questions, Cabinet ministers may
agree to differ, and when brought before Parliament they
are treated as ' open questions ' to be advocated or opposed by individual ministers at their discretion.
It is impossible to define, beforehand, what questions
may properly be accounted ' open,' without detriment to
the character of a ministry, or to its claims to the respect
and confidence of Parliament. Since unanimity in the
Cabinet has become an acknowledged rule, such great
questions as Parliamentary Reform, the Ballot, the Abolition of the Slave Trade, Roman Catholic Emancipation,
Free Trade, with other minor matters, have severally been
considered as ' open questions ' by some administrations,
thm1gh not by others.v
B11t, how'E.;ver l.mavoidable tlie.Y niay ·he under certain
exceptional circumstances, the multiplication of 'open
questions' must be regarded as a great evil, as they tend
to diminish the sense of individual responsibility, which
ought to be keenly felt by everyone who is admitted to
share in the government of the country. If all questions
were open, and the minority in a ministry opposed, or
refused to support the majority, few important measures
could be carried ; and the degrading spectacle would be
exhihite(Lo£ a government without a decided policy upon
the grave political issues that are continually arising, and
which need to be detennined upon. deflnite principles
.. that can be understood and appreciated by the nation at
large.w
v Mirror of Pari. 1839, pp. 30673070; and see ante, vol. i. p. 146.
w Earl Grey, Parl. Govt. new ed.
Jl· 116. See Macaulay's arg·uments
In favour of open questions, Mirror of
Parl. 1839, p. 3067; Sir R. Peel's
arguments against them, £b£d. 1840,
P· 602; an article (probably written
by l\Iacaulay) refuting Sir R. Peel'~;

opinions, Edinb. Review, vol. lxxi.
p. 493 ; Lord John Russell, as to
their bein"' generally inexpedient,
Mirror of ParL 1840, p: 620; and
see Lewis, on :Matters of Opinion,
ch. vii. ' On the applicability of the
principle. of authority to the decisions
of political bodies.'

Open

questions.
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In proof of the growth and pTesent development ofconstitutional practjce on this subject, the following precedents may be cited : (1.) As re_qa7·ds Cabinet Ministers.
Cabinet
:ministers
opposing
govern:rnent
measures.

Lord Thurlow was Lord High Chancellor during the first administration of Mr. Pitt. From the commencement of this ministry,
in 1 '783, he made himself very troublesome, asserting his own independence, persisting in a systematic and violent opposition to the
measures of government, and never acting cordially with his colleagues. To such an extent did he carry his offensive conduct, that
it was a saying of Pitt's, that in the Cabinet Thurlow 'opposed everything, proposed nothing, and was ready to support anything.' x Tho
Prime Minister bore with him very patientljr for a long time, in consideration of his extraordinary ability and fitness for his distinguishc(l
office, but at last found it necessary to invoke the aid of the king to
compel his colleague to behave with mot·e propriety. Accordingly,
in 1 '789, Mr. Pitt wrote to his majesty, representing his difficulties,
and stating how desirable it was that there should be complete
cordiality b~Ji;woen tho members of the Cabinet. Upon this the
king wroi;o to tho Cha.ncellor, and received such a reply as led him
confidently to anticipate tlmt Mr. Pitt would have no reason to
complain again on the subject. I<'or two or throe years. matters
proceeded more smoothly, but after that time 1'hurlow began again
to be very intractable. At ministerial dinners, whore it was customary alter the cloth was removed to enter upon discussions on
state affairs, he would frequently refuse to express his opinion ; anrl
would sometimes withdraw to another part of the room and fall
asleep. In parliament he was so unreliable that it became necessary
to appoint another cabinet minister to act as leader of the government in the Honse of Lords. This made Thurlow very angry, and
he opposed the government measures in the House of Lords more
vehemently than ever. At length Mr. Pitt's forbearance was exhausted, and he wrote to the king, that his majesty must choose
between his Prime Minister and his Chancellor, for that it was impossible they could continue any longer to act together. Notwithstanding his attachment to Thurlow, the king at once gave way,
and caused a communication to be made to the Chancellor that 'his
majesty had no longer any occasion for his services.' Y The Great
x Campbell's Chancellors, vol. v.
pp. 601n, • 67 4. And see ibid. pp.
ol2, 474, 548.
Y Ibid. vol. v. pp.565,&o.676. Stanhope's Pitt, vol. ii. p. 148. Adolphu~,

George III. vol. v. p. 234. In 1770,
Lord Camden was dismissed from tho
Chancellorship for Ill attack upou his
c'olleagues in the House of LordH.
Campbell's Chancellors, vol. v. p. 28:1.
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Seal was then put into commission, 'until the appointment of Lord
Loughborough.

Since Mr. Pitt's day, a more stringent practice has prevailed ; and it has become an established principle that
when a member of the administration-whether he has a
seat in the Cabinet or not-votes against his colleagues
upon any government measure (not being an open question), he is bou1id to lose no tin1e in affording to the Prime
Minister 'an opportunity of placing his office in other
hands, as the only m~ans in his power of preventing the
injury to the king's service which might ensue from the
appearance of dism1i~Yl1 in his majesty's councils.' • It is
then optional with the head of the administration either
to advise the sovereign to accept the resignation of his
colleague, or to express his willingness to retain him in
office, notwithstanding his opposition to a particular measure of the government."

.

Thus, when Lord Liverpool's Cabinet had a.greed to commence
proceedings against the consort. of George IV., by a Bill of pains
and penalties, for alleged adultery, Mr. Canning-who then filled
the office· of President of the India Board-declined to take any
part in the proceedings against the queen, because he had formerly
beeJ:l employed as one of her confidential advisers. Whereupon
he tendered his resignation of office, at a personal interview with
the king. His majesty; however, by a letter through the Prime
Minister, insisted upon Mr. Canning retaining his place ; authorising
him to follow his own judgment in respect to the queen, and to
assign, if necessary, the king's express commands as the reason for
his remaining in office. Mr. Canning yielded to the royal pleasure,
and continued in the Cabinet for about six months longer; abstaining, the while, from all participation in the proceedings against the
queen. But at the expiration of that time, it became apparent that
• Mr. Huskisson's letter of resig- trary policy. ( Parl Deb. vol. ix. p.
nation, in Mirror of Parl. 1828, p. 396;ibid. vol. xxiii. p. 463.) In 1844,
1691.
and again in 1867, theLordChan'cellor voted against his colleagues in the
a See the case of Lords Sidmouth
and EllenbOI·ough, who were spe- ministry upon a clause of a bill to
cially invited to continue in the confer certain legal patronage upon
Grenville Administration, notwith- the Lord-Lieutenant of Ireland.
standing their opposition to any con- Hans. Deb. vol. clxxxix. pp. 843,
cession to the Roman Catholics, after 1603.
the Cabinet had agrfled upon a con-

Must
resign,

unless requested to
remain.
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discussions were likely to arise in the House of Commons upon tl1c
qucen's case; and that the presence of Mr. Canning, as a minister
in that chamber, if he took no part in the debate, would be productive of embarrassment both to himself and to his colleagues. He
therefore again tendered his ret:Jignation, which the. king, this time,
regretfully accepted. b
In 1828, Mr. Huslcisson, lwing then Secretary of State for the
Colonies, voted against l1is coJlengucs upon the East Retforcl Disfl'l1nchisement Bill, in fnvour of a clause to transfer the- rorfeil~od
i'mnehise to Birmingham, h1 order to redeem a pledge wl1ich he had
given on a former occasion. He immedial;ely afterwards tendered
his resignation of office, by letter to the Duke of Wellington (the
Prime Minister), who accepted the sam~, and communicated tho
letter of resignation to the . king. Mr. Huskisson, however; ·bad
expected that the Premier would urge hi~ to remain in office, and
was :much chagrined with the duke for acting so promptly-in the
matter. He attempted some further explanations, through a friend,
with the view of showing that his intention to retire from the
ministry had been misunderstood. But the duke characteristically
x·oplied, ' It is no mistake, it can be no mistake, and it shall be no
mistake.'"

(2.) A8 ?'egard.s .Mini8te1·s not in the Cab'inet.
In :b'ebruary 1/72, Mr. l!'ox resigned his scat at the ~dmiralty
OppoHition
of subBoard, chiefiy because of his intention to oppose the ltoyal Marriage
<m1innto
miniH(,ors. Act, a measure then in preparation, much desired by tho king, hui;

reluctantly adopted by his ministers. While the Bill was poudi11g
in Parliament, the king wrote to the Premier (Lord North),
threatening his heavy displeasure to all in his service who should
refuse to give it a hearty support.d In the following December,
·Fox was again in office, aR a ilunior ·:Oord of-Uie~~Treaiiury: - But
two years afterwards he was dismissed, for being iusuborcfinateto
.his official superior, IJord North.e
In 1822, Mr. Huskisson, who was not then a cabinet minister,
but held the office of First Commissioner of .Woods and Forests,
lmd felt it his duty to oppose his colleagues upon the Corn question,
whereupon he lost no time in tendering his resignation to Lord
.Liverpool, the Prime Minister, but he was induced to withdraw it,
and continue in office/ In 1829, Sir Charles W etherall, being
Attorney-General, opposed the Roman Catholic Reiief Bill, :w.Aich_
• Mahon. vol. v. n. 4JlR
b Stapleton's
Canning and his
f See Mirror of 'Pari.
1828, pp.
·Times, pp. 290-318.
c Edinb. Review, vol. c:x:. p. 81.
'1889-1708. In like manner, the Rt.
d Ibid. vol. :x:cix. p. 5.
Mahon, Ilou. U. \V. Wynn, after voting
Hist. of Eng. vol. v. p. 460.
against his colleagues on the Alien

•

•
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had been brought in as a government measure, and he was shortly
afterwards removed from office, and Sir J. Scarlett appointed in his
place.g In October 1831, Earl Howe was dismissed from his office
as Lord Chamberlain to the queen, in consequence of his vote in
opposition to iJ:le Reform Bill. l<,ormerly, when the Reform question
was before Parliament, he had intimated his intention of voting
against it, and had placed his office at the disposal of the government, but had been requested to retain it, with a distinct recognition of his privilege to vote as he pleased, from the circumstance
that he was attached to the queen's household, usually considered
as being independent of party politics. On this occasion, however,
Earl Howe had thougl;J.t it unnecessary to communicate with the
government touching his intended vote, and he was surprised when,
upon the recommendation of ministers, his majesty removed l1im
from office, in conseqoonce of his vote against their policy.h In
1832, Sir H. Parnell, the Secretary at War, left the House before
the division on a motion involving a censure. upon ministers, notwithstanding that the strongest representations were made to him
upon the nature of the question ; whereupon he was removed from
office, upon the unanimous recommendation of the Cabinet} In
1849, Mr. Baines, the President .of the Poor Law Board, voted
against the government measure for the repeal of the Navigation
laws, but the Prime Minister explained to the House of Commons
that ~{r; Baines had only accepted office conditionally that he
should "be allowed to. :vote as . he thought fit upon this question. j
·~gain; in cl854, upon another question, Mr: Baines felt it his duty
to oppose }liscollea;gues; but his proffered resignation was declined,
on account oftbe high sense entertainedofhis public services.k

The strictness of discipline which is now observe<.!
amongst the subordinate ministers of the crown may be
further illustrated by the following examples:In 1863, the Chief Secretary for Ireland, after writing to a member of the House of Commons, promising his assistance in passing a
Bill, and Lord Lonsdale, after a
similar vote on the Roman Catholic
question, were nevertheless continned in office. Hans. Deb. (3) vol.
·cii. p. 682.
g Mirror of Parl.l829, pp. 675-683,
907.
h Ibid. Oct. 1831, PP· 3027, 3127.
Corresp. Will. IV. w1th Earl Grey,
vol. i. pp. 370-372. In a letter
addressed to the Prime Minister before this. occurrence, the king declared that 'he had not hesitated to
·discard from his household any indi-

vidual, whether holding a superior or
an inferior situation, who, being a
member of either House, had withheld or stated his intention of withholding his support from the government upon the question of Reform.'
(Ibid. vol. i. p. 291.) Being unable
to vote for the Reform Bill, Lord
\ValdeO'rave resigned his situation of
Lord of the Bedchamber. Ib. p. 360.
l Corresp. Will. IV. with Earl
Brey, vol. ii. pp. 164, 173.
J Bans. Deb. (3) voL cii. p. 681.
k Jbicl. vol. cxxxii. pp. 72-80.
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certain Bill, afterwards opposed the measure in Parliament, because
' the authorities in Ireland ' disapproved of the measure. 1
In 1866, Sir Roundell Palmer (Attorney-General), 1n debate on
tho Government Reform Bill, ' with respect to the Savings Bank
I•'ranchise in that measure, took the liberty of sayipg that he regarded it as " by no means the best part of the proposal of the
Government,"' m which, as he afterwards remarked, 'was as much
as saying that, as far as he individually could, he disapproved of it.'
Commenting upon a similar proposition in the Reform Bill of the
Derby Ministry, in 18G'7, Sir R Palmer (being then in opposition)
characterised it as 'utterly wrong in principle, and untenable and
unsettling in practice.' n

•

Indier.root
l:Lnguap;o
l'Y Iniuistol"S,

Cabinet ministers, however, do not hold themselves
responsible for the language of sub,lrdinate members of
the government.
'l'hus, in the debate on the Reform Bill, on September 21, 1831,
the Solicitor-Genm·al for Ireland gave utterance to an unconstitntiona,l dogma, in regard to the power of the crown, in conjunction
with the House of Commons, to disfranchise boroughs, without
rde:ronco to tho House of Lords. 'l'his assertion occasioned great
excitement, and minifltors woro called upon to disn,vow it. But the
Chancellor of the Bxchcquer (Lord Althorp ), while repudiating the
::;entiment, s:1id he ' did not think it just, or fair, or caiJdi<l, or according to tho customs and usages of this House, to make tho
government responsible for any statement wl1ich may, in the courRo
of a debate, be made by gentlemen who are not members of tho
Cabinet.' 0
-----·-------1 Hans. Deb. vol. clxxi. p. 382.
references made to a speech by Mr.
Ibid. vol. clxxxiii. p. 1661,
I-bid. vol. clxx:x:vi. p. 590;
o Mirror of l~o,rl. 1881, pp. 2312'2315. Indiscreet or inaccmate langung-e upon questions of public policy,
if made use of by Cabinet ministers,
may justly be made the subject of
parlimnentary criticism, but it would
be more reasonable to call for explanations from the minister whose
language is complained of, than to
hold the head of the administration
responsible for the same:- See the
comment upon the alleged discrepancy between the ministel.'inl statements made by Mr. Disraeli in the
House of Commons and the Ea!'l of
Malmesbury in the House of Lords,
on May 4, 1868. (Hans. Deb. vol.
cxci. pp. 1787-1814.) And see the
m
n

Gladstone, wnen Chancelkn··of tke
Exch_equgr, in _the recess of 18621
upoi1 American affairs, wherein he
declared that President Davis had
' not only crettted an army, but made
a nation,' an observation which was
' regretted ' by his colleagues, and
explained away to the United States
Minister in London.
I bt'd. vol.
clxxiii. p. 148 ; vol. clxx:xii. p. 1164 ;
vol. clxxxiii. p. 108.. Lord Campbell says: 'It is remarkable tha.tthere
is hardly any public man who has
not, at some time or other, indisCl'eetly used some e:1Lpi"ession which
has pnsRed into a by-word against
him.' He mentions the well-known
instances of Lord Melbourne's 'heavy
blow nnd great discouragement to
the Church,' Lord John Russell'!!

•
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In order to enable ministers to carry on the government Ministers
in harmony and agreement with Parliament, without their ;:~~1:~ a
being subjected to the degradation of bes;oming the mere me~t~.rY.
• assem bly, It
• IS
• necessary
.
too ls of a d emocratw
th at t h ey ill&JOiltJ.
should be sustained by an adequate majority in both
Houses, and especially in the House of Commons. This
advantage is ordinarily secured to them through the
agency of party. Whichever political party predominates
in. the nation, and in the legislature, presumably selects
its best men to be. i~s leaders and representatives. The
sovereign having chosen from amongst such those whom
she is willing to appoint to be her councillors and administrators, the intere~ts of party and of the state alike demand that they should receive from Parliament a generous
support; and that so long, at least, as the House of Commons continues to repose confidence in them, they should
be permitted to advise and influence the deliberations of
Parliament, with the authority that belongs to their office
as Ministers of the Crown. Relying upoa the judgment
and di~cretion of the men to whom both crown and Parliament have agreed that the direction of public a:ffitirs
should be entrusted, the legislative chambers should be
willing to receive with favour whatever measures the
ministry may deem it expedient to submit for their
sanction ; and they should be s~ow to impede or interfere
with the action of ministers in executive matters, otherwise than by the free criticism and promptness to demand
the redress of all manifest grievances, which is the inherent prerogative of Parliament.
· The attendance of members who are known to be sup- Attendp orters of government is specially invited by circulars ancebof
mem ers.
from the Secretary of the Treasury, issued shortly before
the opening of Parliament, and occasionally during a session when important divisions are anticipated. Upon a
' finality of the Reform Bill,' Lord
Lyndhurst's 'aliens in blood, Iangnage, and religion,' and an unlucky
speech of his OWIJ 1 in which he said,

that 'the right of freemen to vote
was the plagu,e-spot on ourrepresentative system.' Lives of the Chancellors1 vol. v. p. 267 n.
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Decline of
pm·ty control.

particular emergency, the leader of the House himself will
address his supporters in this. way. Similar circulars are
issued, from time to time, on behalf of the Opposition.P
Prior to the Reform Act of 1832, and until the repeal
of the Corn Laws by Sir Robert Peel's ministry in 1846,
party organisation seldom failed to se.cure an adequate
~upport in Pftrliament . for the existing admiriistration;q ·
But the rapid nnd entire chango of oplnioi1 wnich--was·
exhibited by Sir Hobert Peel in the settlement of that
question, a change which he refrain~d from communicating beforehand oven to the leading members of the Conservative party, gnve a shock to the old system of party
government from which it has never fully recovered ;
thereby rendering the repeal of the Corn Laws a .landmark
llot only in our econon:iical, but also in our constitutional
history! Adtled to which, as the. other great questions
whieh of old divided the Whigs and rrories into hostile
camps wete disposed of, and as the bulk of the nation
began, in con~eguencc of the sprcnd of education, to take
n deeper interest in matters of political concern, th<: number of independent members has naturally and inevitably
increased, until it has become exceedingly diJftcult Jbr
any party to secure a reliable working majority in the
House of Commons.s It is, however, foreign to the intcn- .
P Yonge, Life of Ld. Liverpool, vol.
ii. p. 240. Mirror of Parl. 1835, p.
2808. Haps. Deb. vol. clxxxvi. p. 1684.
'' Grey, Parl. Govt. new edit. p.
22(). ·walsh, Results of HeformAct
of 18;32, pp. 93, 150.
r See Peel's Memoirs, vol. ii. . pp.
318-324. Quar. Review, vol. cxii.
p. 372.
• See Hare, Election .. of Representatives, _edit:. of 1865, pp. 235.237, in which will be ·rounathe ex"~
perience of the late Sidney Herbert
of the effect of. the declib'l of party
control in the House of Commons.
'l'he extent to which the old system
of subordination to party leaders was
sometimes carried, may be inferred
from the humorous description of an

old Scotch county member, who was
a staunch supporter of Mr. Pitt, and
of whom it was said ' that his invariable rule was never to be present
at a debate, or absent at a division,
and that he only once, during the
courAe of his long political life, ventured to vote according to hiseonscience, and that he found on that
occasion he had voted wrong.'
(Mirror of Parl. Sept. 23, 1831, . p.
237(l;) Edmund lllll'lfil HB_!ldto liefine an independent member of PaFO
liament as a member that no one
con ld depend upon; but, this is a
definition which would £nd nu favour
with legislators at the present day.
See Hans. Deb. vol. clxxxii. pp. 923,
926.
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tion of the present writer to enlarge upon this topic, or
to speculate upon the means of remedying the undeniable evils attendant upon a weak government. He professes to deal with facts -and not with theories ; and it has
been his aim • to -limit himself strictly to the purpose in
hand. He is now seeking simply to direct attention to
the facilities afforded under constitutional government,
for the free expression of the opinion of Parlia1nent upon
all ministerial acts, as well as upon all iegislative measures;
and to set forth the r~sons which entitle Ministers ofthe
Crown to expect from Parliament either a cordial support
or a fair trial.
A1~d here it will b~ appropriate to advert to a feature
in our political system, which began to be developed contemporaneously' with the establishn1ent of parliamentary
government; andwhichch~smaterially contributed to the
vigour and efficiency o.f the same-=namely, the presence
in both Houses of an organised Opposition.
The political party of which the administration for the
time being is the mouthpiece and representative, is invariably confronted in Parliament by another party, who
themselves expect to succeed to power, whenever they
acquire sufficient strength to overthrow their antagonists,
and to assume the responsibilities of office. Acting upon
well-defined principles, and within the strict lines of the
Constitution, to which they profess an equal attachment
to that exhibited by its official defenders, the adherents of
this party have been aptly styled 'Her Majesty's Opposition,' and although the propriety of this designation has
been disputed,t yet it may be understood as implying that
loyalty to queen and constitution which should distinguish
alike all parties in the Great Council of the nation.
t By I~ord Melbourne, who said,
opposition to the Government of the
' I have heard gentlemen in the country.' (Mirror of Parl. 1841,
House of Commons called to order Sess. 2, p. 549.) On ·the other hand,
for using the word "opposition," be- Mr. Disraeli,in 1861, made mention
cause nothing is more unparliamen- of ' the constitutional and formal
tary than to say that a gentleman name of opposition.' Hans. Deb.
came to Parliament pledged to an vol. clxii. p. 1323.

The Opposition,
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The Opposition exercise a wholesome influence upon
parliamentary debate, and uponthe conduct of the business of the crown in Parliament, for they are the constitutional critics of all public affairs ;u and whatever course
•
the government may pursue, they naturally endeavour to
find some ground for attack. It is the function of an Oppm;ition to state the case against the administration ; to
say everything which may plausibly be said against every
measure, act, or word of every member of the ministry;
in short to constitute a standing cens~rship of the government, subjecting all its acts and measures to a close and
jealous scrutiny.v
•
But while Parliamentary Opposition afiords a valuable
security against the misconduct of a Government, it is
liable to abuse, and may easily be perverted to factious
and unpatriotic issues. It may be made the vehicle for
personal acrimony nnd false accusation. It may pander
to the popular passions for selfish or sectional ends. It
is mainly kept in check by two considerations. Firstly,
that its own proceedings are reviewed and criticised by
the constituent body, aided by the free comments of the
public press. Secondly, that in the event of success attending the endeavours of its leaders to replace the existing government, they must, for the sake of consistency,
give practical e·ffect in office to the policy they advocated
in opposition. The view of this contingency exercises a
sobering effect upon the character of an Opposition, and
tends to keep it within the bounds of moderation.w 'Thus,
as the hope of acquiring office reduces the bitterness of
opposition, so the fear of a compulsory acceptance limits
its extravagance.'"
It is an old maxim, that ' the duty of an Opposition is
very simple, it is to oppose everything, and propose
nothing;'Y . AJ?.d in the same spirit, Sir Robert Peel used
" Mr. Disraeli, Hans. Deb. vol.
clxxiv. p. 1366.
• Edinb. Rev. on Parliamentary
Opposition, vol. ci. p. 14.

... Ibid. pp. 16, 17.
Hearn, Govt. of England, p. 540.
Y Attributed to Mr.
'L'ierney, a
friend and follower of Fox, and a
x
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to say that 'he declined to prescribe till he was called
in.' • The peculiar office of the Opposition is doubtless
'to watch with keen eye the conduct of the government
they oppose,. to see if anything be wrong, or blameable,
or liable to criticism therein-to trip theni up even before
they fall-at all events, if they stumble to mark their
stumbling, and call upon them to set things right again.' a
' The originators of measures and inventors of a policy,
the individuals who come forward with their schemes and
suggestions for public approbation, are not the Opposition, but the Ministers of the Crown; we (the Opposition)
stand here to criticise the suggestions and schemes which
they bring forward, and which are founded on knowledge
wherein we cannot share, and inspired, no doubt, by the
feeling of responsibility under which they act.'b
As 'a legitimate Opposition forms the true counterPoise of the constitution,' c so the · leadership of the
government is suitably reflected in a leadership of the
Opposition, by means of which the forces of the opposing
party are marshalled and controlled. Without efficient
leaders no party organisation canoe successful or complete.
A leader of Opposition is usually chosen from personal
considerations, and for the possession of qualities that
point him out as the most fitting man to be appointed to
the direction of the state, when his party succeed to power.
Meanwhile, he must be able to command the support of his
adherents by sagacity in council and promptitude in action.
In the words of Lord Bolingbroke, 'people will follow
· like hounds the man who will show them game ; ' but
a political leader must be prudent as well as energetic.d
A leader .of Opposition should not lend himself to any
great Whig authority. Mirror of
Parl. 1841, p. 2117.
.• Hans. Deb. vol. clxxvi. p. 811.
• Lord Palmerston.
Ibid. vol.
clxxiv. p. 1234.
• b Mr. Disraeli.
Ibid. p. 1366.
c See Mr. Bouverie's speech. Ib·id.
VOL. II.
Z

vol. cxci. p. 1729.
d Edinb. Rev. vol. cviii. p. 314 n.
And see ibid. vol. cix. p. 187 ; vol .
cxxvi. p. 565. Ana Yonge, Life of
Ld. Liverpool, vol. i. p. 210; vol. ii.
p. 164.
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attempts to thwart unnecessarily the progress of legislation in the hands of ministers ; but should rather endeavour 'to secure, as far as he could for both sides of the
House, a fair and free discussion; and when that discussion has been obtained, to facilitate the progress of public
business, even if he disapproved of the measures of the
government.' a In proof of the amenities which grace the
proceedings of the British Parliament, notwithstanding
the keenness and severity of party strife, it is regarded in
both Houses as the appropriate duty-of the Leader of the
Opposition to second any motion proposed by the Leader
of the Government, for the adopt~on of addresses of
sympathy or of congratulation to the sovereign, or for
giving the thanks of the House to particular individuals
for meritorious conduct.r Furthermore, it is customary
for members of tJ10 Opposition who formerly held office to
co-operate with ministers in endeavouring to prevent the
passing of any measures prejudicial to the public service,
by affording to the House the benefit of their advice and
official experience on the subject.g
It is also usual, with a· view to the furtherance of legislation in Parliament, for the Leader of the House to communicate freely with members of the Opposition, in order
to arrive at an understanding in regard to the conduct of
business which will tend to the convenience of members,
or to facilitate the settlement of somt:l delicate question,
which is not necessarily of a party character. h
Occasionally, such communications assume a more important aspect, and refer to difficult political questions, in
the settlement of which the co-operation of both sides of
the House is desirable.
Two or three interview!;! of this description occurred between Pitt
and Fox.i Mr. Addington consulted Pitt, his predecessor in office,
c Mr. Disraeli's Rule, ,in Opposition.
Hans. Deb. vol. clxxxii.
:p. 1860 ; and see p. 1973.
f See Yonge, Life of Ld. Liverpool,
vol. iii. p. 455. Hans. Deb. vol .
clxxxv. p. 814. Ibid. vol. cxciii. pp.
480, 526, 865, 914.

« Earl Grey> Ibid. vol. cxci. p.
680. Mr. Qladstone'A speech on the
Revenue Officers' Disabilities Removal Bill. : Ibid. vol. cxciii. p. 394.
h Mirror of Parl. 1834, p. 27 46.
. Hans. Deb. vol. clix. P.P· 234-236.
1 Edinb. Rev. vol. citi. pp. 321 n.341.
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on various occasions} Mr. Brougham, when in opposition in the
House of Commons; 'had communications often and again of the
most delicate nature with Lord Castlereagh, with Mr. Canning, and
with Mr. Perceval, to the last of whom he was more vehemently
opposed even j;Jlan is usual between those in opposition and the head
of a government.' k During Lord ~Ielbourne's Administration, the
Duke of Wellington, who then led the opposition in the Hquse of
Lords, was in constant communication with government, not only
upon 'all military matters, but likewise upon many others.' 1
Upon two occasions, in the year 1840, ministers sustained defeats
in Parliament, owing to the want of previous concert and understanding with the oppoJlition. One was, in the reduction by the
House of Commons of the amount proposed to be voted for an
allowance to Prince Albert, upon his marriage with the queen ; the
other, in the rejection, ~the Honse of Lords, of a clause in Prince
Albert's Natnralisation Bill, intended to confer upon him precedence
next after the queen. Both these mortifying occurrences ' might
have been avoided by proper communications beforehand, between
Lord Melbourne (the Premier) and the leaders of the opposition,
such as in after years, under the guidance of the prince himself,
were fi:·equently had recourse to, when the question to be settled
was onerather ()fa_J>ersonal than a political character.' m
But in 1834, _Mr. Littleton, the Chief Secretaty for Ireland, held
a confidential communication with Mr. Daniel O'Connell, in regard
to the c~nrse intended to be pursued by government upon the Irish
Coercion Bill, which communication produced no beneficial result,
and was afterwards made the occasion of angry debate in Parliament.
It was admitted to have been an irregular and imprudent proceeding, undertaken without the previous sanction of the government,
and one that imperilled the very existence of the ministry.n Mr.
Littleton's colleagues afterwards declared that his error consisted, not
in the act ofholding communication with the great opposition leader,
but in the extent to which that communication had been carried. 0
j Stanhope, Life of Pitt, vol. iii.
pp. 375, 381. Lord Liverpool, in
1815, 'had several meetings of members of all parties on the subject of
the Corn laws.' Yonge, Life of Ld.
Liverpool, vol. ii. p. 135.
k Lord Brougham, Mirror of Parl.
1834, p. 2747.
1 'l'he Duke of Wellington's letter
to Lord Stanley, written in 1846,
. and quoted in the Fortnightly Review, vol. iii. p. 664. .The Regency
question was settled in 1840, by

·mutual agreement between Lord
Melbourne ··and the leaders of the
Conservative party. Grey, Early
Years of the ~rince Consort, p. 350.
m Grey, Prmce Consort, pp. 276,
286.
n Mirror of Parl. 18341 pp. 2601,
2651, 2710.
o Ibid. p. 2746.
See Earl Grey's
r.emarks condemning ' private and
J.mauthorised consultations' between
Jeaders of opposite parties. Parl.
Govt. ed. 1864, p. 271.
z2
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(e.) Questions put to Ministers, or to private Members, in
Pa·rliament, ancl statements made by Ministers of the
Orown.
Questions

to Ministors.

•

It is the practice, in both Houses of Parliament, to
permit questions to be addressed to ministers of the
crown, and to other members, upon matters of public
concern. This proceeding is attended with great convenience to members, and is of public advantage, as it
affords an opportunity for removin~ erroneous impressions, and disseminating correct intelligence, upon a
variety of topics of general interest.. It is also serviceable as 11upersecling the necessity, in many instance11, of
motions for inibrmation; for it may be stated, as a rule,
that ' the proper limit of questions is, whether or no they
could be made the subject of a motion.•P
Tho earliest rocorclotl instance of this practice, now so prevalent,
occurred in tlw House of Lords, on ]'cbruary !l, 1721, when the
Earl of Sunderland was Prime Minister. Lord Cowper took notice
of a report that n certain offender, against whom tl1o HouHo of J~ords
wished to institute proceeding.'>, and who hact absconded, liad been
arrested abroad, 'which being a matter in which tho public w:~H
highly concerned, he desired those in the administmtion to ac<Jn.aint
tho House whether there was any ground for the report.' Whereupon
Lord Sunderland stated that the report was trne, and explained to
the House the mode in which the individual had been captured and
secured. An address was then passed praying the king to provide
for the return of the offender to England in custody.q

Notwithstanding the length of time during which it
has been customary to allow such interrogations to be
made, and even so as to interrupt the ordinary course of
parliamentary procedure,r it is only within a very recent
period that the practice has been formally recognised and
subjected to rule in either House.
P Lord John Rus8ell.
Hans. De:b.
vol. cxxxiii. p. 869. And see ib£d. vol.
cxxxvi. p. 684.
• Parl. Hist. vol. vii. p. 709.
Campbell, Lives of the Ohancell~r.s,

vol. i v. p. otl4.
r See Mirror of Pari. 1829, pp. 0,
22. Ibid. 1830, Sess. 2, p. 281 ;
1830-31' p. 1097; 1833, pp. 32, 247),
2491.
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On April 29, 1830, we find- the Speaker of the House of Commons
ruling that ' there is nothing in the orders of this House to preclude
any member from putting a question, and receiving an answer to it,'
and that the proceeding, ' though not strictly regular, affords great
convenience t:.l individuals.' s And on the following day, after some
objections and explanations, a question was, by courtesy, allowed
precedence over an item which -had been fixed as the first order of
the day. t

At length, in 1854, upon the occasion of a Manual of
the Rules and Orders of the House of Commons being
prepared by Mr. M~, under the direction of the Speaker,u
special rules were agreed upon to regulate the time and
method of putting ~nd answering questions.
By Rule 152 it is provided, that 'before the public
business is entered upon, questions are permitted to be
put to ministers of the crown, relating to public affairs ;
and to other members, relating to any bill, motion, or
other public matter connected with the business of the
House, in which such members may be concerned.'v
Notice is usually given of the intention to ask questions pf ministers, either by putting a formal notice on
the paper,w or by a private incimation,x and the want of
notice has been stated as a sufficient reason for not answering a question/ and likewise, because the enquiry has
not been directed to the proper minister.' But upon
urgent occasions, members may assert the right of putting
questions without previous notice."
In putting any such questions, no argument or opinion
is to be offered, nor any facts stated, except so far as may
be necessary to explain the question; b They should be
' See Mirror of Pari. 1830, p. 1428.
Ibid. p. 1449.
u May, Parl.Prac.ed.18f38,p.l78n.
v Revised Rule,. ed. of 185ll. And
see Hans. De b. vol. cxcii. p. 717.
w Mirror of Pari. 1839, p. 120.
X Ibid. 1828, pp. 1683, 2369.
Y Ibid. pp. 1515, 1863. Hans. Deb.
vol. cxcii. p. 1231. Commons' PRpers,
1852-53, vol. xxv. p. 303. It is
not ~ls~al to address any question to
a nnmster of the crown upon the
t

first day of a session; but it is sometimes done, even before the speech
from the throne is reported. Hans.
Deb. vol. cxxx. p. 108. Mirror of
Parl. 1833, p. 32; 1839, p. 3.
• Hans. Deb. vol. cxcii. p. 1755;
ibid. v. 193, p. 1539.
• Hans. Deb. vol. clxxv. pp. 2030,
2031. Ibid. vol. clxxxiv. pp. 1370,
1385. May, Pari. Prac. ed.1868, p. 302.
b Ibid. Rule No.153.
Hans. Deb_
vol. cxciii. p. 520.
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' simply and severely accurate in their allegations,' for
when mere opinions are exp:t:essed, at a time when they
cannot be rebutted, there is an encroachment upon the
liberty and freedom of discussion. c A.nd a <}Uestion has
been refused a reply because it l'eferred to a mere matter
of 0pinion.d
Hypothetical questions arc o~jectionable, and as a rule
should not be answered. For no minister can undertake
to say what the government, or what he himself will do,
in a certain event, until the case has•actually arisen, and
its circumstances are fully known.e 'No doubt there
may be subjects of sufficient import~nce to justify prosi)ective enquiry, but, speaking generally, the position of
the responsible servants of the crown in Parliament is to •
be responsible for what they do, and they are not called
upon to take this House into their counsels in regard to
what they are ,goin,q to do on every small matter.'r
If an intended question be couched in offensive terms,
or be otherwise objectionable, the Speaker in the Commons, or the House itself, in the Lords, will dired it to
be altered or withdrawn.~ And no question shoulcl bo
put to ministers that 'is not pertinent to the argument of
some question before the House.' 11
Besides questions to ministers of the crown, enquiries
are sometimes addressed to ex-ministers/ to the Leader
of the Opposition,i and to persons filling subordinate or
non-political offices, in regard to the particular interest
they represent; as, for example, members of royal or
statutory commissions,k the Archbishop of Canterbury, as
c Hans. Deb. vol. clxxxiv. pp. 1060,
1068. Ibid. vol. clxxxv. p. 1646.
d Ibid. vol. cxlvii. p. 133.
• Mirror of Parl. 1828, pp. 2257,
2275. Hans. Deb. vol. cxcii. p. 1335.
r Palmerston. Hans. Deb. vol.
cxliii. p. 1036.
g Mirror
of Pari. 1837-38, p.
3425. Hans. Deb. vol. cl. p. 1596;
vol. clxi. p. 342 ; vol. cxcii. p. 711.
h 'l'he Speaker.
Ibid. vol. cxcii.

p. 839. And see Mirror ofParl.1829,
pp. 1096, 1868. In regard to questions addressed to the law officers
of the crown, see post, p. 372.
1 Mirror of Pari. 1834, p. 324.
And see Hans. Deb. vol. lxxvii. p.
133.
J Ibid. vol. cxcii. p. 657.
k Mirror of Parl. 1829, p. 2071.
Ibid. 1834, p. 3384. Hans. Deb. vol.
cxc. pp. 1457, 1796.
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being President of the Upper House of Convocation/ and
members of the Metropolitan Board of Works m _ on
matters of public concern.
The rightto put questions to private members of either
House is strictly limited, however, to enquiries with re~
spect to particular measures or proceedings before Parliament in which they are concemed.n If a question does
not come within this category, the Speaker would interpose and prevent it;'l being put, or else inform the
member that he neEit not answer it unless he pleased. o
Answers to questions should be confined to the points
of enquiry, with su<;h explanations only as may be necessary to render the answer intelligible.P But it has always
been usual to accord a greater latitude in this respect to
'
ministers of the crown. 'l
It has become an increasing habit for minute enquiries
to be made in the House of Commons, in regard to public
occurrences in all parts of the globe; and sometimes
questions are asked which ministers find it inconvenient
to ans~er. Under such circumstances it is not unusual
for the minister responding to enter largely into detail,
but nevertheless to evade a direct reply to' the question.
This' is a course which is often fit and becoming to adopt
when questions are put to which it would be indiscreet to
give a direct answer.'s
If a minister decline to answer a question, upon a
matter of public concern, the subject thereof may be
brought before the House by a special motion.t This
course is sometimes preferable, as no matter ought to be
propounded in the form of a question which is calculated
1 Hans. Deb.
vol. clxxxviii. p. May, ed. 1868, p. 302. Rule No. 154.
q The Speaker.
Hans. Deb. vol.
1168.
clxi. p. 497; vol. clxxiv. p. 1423.
m Ibid. vol. cxcii. pp. 341, 2138.
r See Commons' Papers, 1852-,3,
n Ibid. vol. lxiii. p. 491.
And see
ibid. vol. clv. p. 1345; vol. clxvi. p. vol. xxv. p. 303.
'Lord Palmerston. Hans. Deb.
2028; vol. clxxiv. p. 1914.
o Ibid. vol. lxxvi. p. 1177.
And vol. clxx. p. 359.
• Mirror of Parl. 1838, pp. 5381,
see vol. lxxv. p. 1211.
P Mirror of Parl. 1831, p. 208.
5386, 15870.
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to raise discussion, or to anticipate explanations that could
only be properly given in a general debate. u
Numerous precedents can be cited wherein ministers of
· the crown,· and other members, have declineq to give any
answer to questions which they considered to be unnecessary, inexpedient, unusual, or impertinent. Generally
they state reasons for declining to afford the desired information, but sometimes when the question is peculiarly
objectionable no notice whatever is taken of it.v
In the House of Lords, a greater latitude is allowed in
Qunstions
in tho
regard
to questions. Until recently, a private notice was
Lords.
always deemed to be sufficient, whic]1 gave rise to much
inconvenience, as it is customary to permit debates to
take place, in the Lords, upon putting and answering
questions, commenting upon the subject matter of the
same, without any formal question being before the
IIouse.w But ii1 1867 a committee of the House of Lords
recommended that, with a view to direet the attention of
peers interested thc~reiu, to questions upon which a debate
may arise, notice of all questions whieh admit o:( delay
should be given in tho minutes.x After due deliberation
thereon, the House resolved, on April 2, 1868, that it is
desirable, where it is intended to make a statement, or to
raise a discussion on asking a question, that notice of the
question should be given in the orders of the day and
Notices.Y
Sonwtimes information upon a subject on which an
Ministerial
stat<·numts.
enquiry had been made of ministers is given at a later
period of the session, without further question or motion
thereupon.z Or ministers may voluntarily communicate
u Mirror of Parl. 1831, p. 2201.
Hnns. Deb. vol. clxix. p. 1932; vol.
clxxxvi. p.126.
• Mirror of Parl. 1828, p. 516.
Ibid. 1829, p. 137; 1831, p. 1262;
18:31-32, pp. 1197, 2427; 1Bi15, p.
1060; 1839, p. 171. Hans. Deb.
vol. clxxxiv. pp. 1659, · 2164 ; vol.
clxxxv. pp. 1239, 1327; vol. cxcii.
p. 2135.

w May, ed. 1868, p. 302.
Hans.
Deb. vol. clxxxvii. p. 367 ; vol.
clxxxviii. p. 1255.
. x Lords' Journals, vol. xcix. p.
497.
And see Hans. Deb. vol.
clxxxi~. p. 1329 ;, vol. cxc. p. 107.
Y Ib~d. vol. cxc1. p. 693.
• Mirror of Parliament, 1830-31,
p. 350. Hans. Deb. vol. cxxi. p. 685.
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information upon a matter of public interest, concerning
which no question had been asked.a
Ministers of the crown may make statements to Parliament, from information in their possession, without being
obliged to produce a written authority for the sarp.e.b
But they are not at liberty to read, or quote from, a
despatch or other state paper, not before the House, unless prepared to lay it on the table. But this rule only
applies to public documents, and to such as can be produced without injury J.o the public interests.c
(f.) The issue and cont.rol of Royal, Statutory, and Depart;_
mental Commissions.

In the preparation of measures to be submitted for the Commisconsideration of Parliament, and in the conduct of public ~ons .of
enquiries into matters which require the action of the nqmry.
executive government, it is necessary that the ministers
of the crown should be able to avail themselves of competent assistance from every quarter, in collecting accurate info-rmation upon all public g_uestions.
So far as the preparation of legislative measures is
concerned, the time of Cabinet Ministers is unavoidably
so much engrossed by their official functions, that 'there
are very few of them who can give their attention to a
great subject, and look at the consequences to the country
of the measures which are adopted.'d With a view to
afford substantial assistance to government in this direction, it has been customary of late years for select committees to be appointed by the Houses of Parliament,
either at the suggestion, or with the concurrence of
ministers, to investigate various important public questions
1868, p. 320.
Hans. Deb. vol.
clxxxvi. p. 907; vol. cxc. p. 667.
b Palmerston,
Hans. Deb. vol. And see ante, vol. i. p. 357 n.
d L01·d John Russell, Report on
clxx. pp. 1585, 1841. AttorneyGeneral (Palmer), iMd. vol. clxxix. Official Salaries, Commons' Papers,
1850, vol. xv. Evid. 1225. And see
p. 489.
• See cases cited, in May, edition ante, p. 165.
a

Mirror of Parl. July 18, 1831,

p. 638.
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upon which legislation founded upon evidence is necessary. But a resort to parliamentary committees in such
cases is sometimes objectionable, as it may tend to
diminish the responsibility which properly .belongs to the
advisers of the crown.e This method of enquiry, moreover, is open to the inconvenience of having to be conducted under the pressure and distraction of other parliamentary duties : and it has often happened that after a
protracted investigation into a particular subject, a parliamentary committee has been o"bliged to abandon the
attempt to complete the enquiry to its own satisfaction,
and has recommended that a royal. commission should be
appointed, who could bestow a more thorough and undivided attention upon it.
Preliminary enquiries by a royal commission are of inestimable service to the working of parliamentary governmont. Besides affording peculiar facilities for ascertaining facts, they frequently bring to light a mass of information upon the subject in ·hand which could bo obtained in
no other way, and the report of an able and jmpartial
commission is often of the highest value in the instruction
and enlightenment of the public mind. ' The questions
of pauperism and poor-law administration, of crime and
penal administration, of pestilence and sanitary legislation,
and of the evils attendant on excessive manufacturing
labour, are conspicuous instances of the effects of commis·
sions of enquiry in reversing every main principle, and
almost every assumed chief elementary fact, on which the
general public, parliamentary committees, and leading
statesmen, were prepared to legislate.'r
It is not only as being directly helpful to ministers of
the crown in the preparation of their legislative measures,
but also as a means for the impartial investigation of
Legislative Measures by the cabinet,
• See ante, vol. i. p. 270.
r Paper by Mr. E. Chadwick, C.B. by parliamentary committees, and
read before the Society for promoting by commissions of enquiry ; in Law
the Amendment of the Law, Janu- Amendment J ournal1 Feb. 31 1859.
ary 29, 1859, on the Preparation of
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every class of question upon which the crown or Parliament may need to be informed, that recourse may appropriately be had to a royal commission. It will therefore
be suitable in t.his connection to point out the rules applicable to the issue of cominissions, and to the subsequent
proceedings in relation thereto.
A royal commission may be appointed by the crown, Rules coneither at its own discretion, and by virtue of its preroga-" commiscernin_g
tive, or in conformity with the directions of an A.ct of sions.
Parliament, or in comr>liance with the advice of one e:>r
both of the Houses of Parliament. It is not necessary for
both Houses to unite .in an address to the crown for the
issue of a royal commission, except when the same is e:X'pressly required by a particular statute, as, for example, the
A.ct 15 & 16 Victoria, c. 57, which prescribes a joint address in order to obtain the appointment of a commission
of enquiry into the prevalence of corrupt practices in any
parliamentary constituency. g
While commissions are issued upon an address from
either H~;mse indifferently, such addresses emanate more
frequently from the Oommonsh th~n from the Lords ;i and
so much respect is usually paid to the expressed wishes of
either House of Parliament that even though an address
for the appointment of a commission be carried against
the opposition of ministers, it is customary for the crown
to direct the commission to be issued.i
The constitutional right of the crown to issue commissions of enquiry has indeed been questioned/ but mainly
for reasons which, however weighty they might have been
so long as prerogative government existed, are wholly
g See May, Pari. Prac. ed. 1863,
p. 635. Such an address should originate in the Commons, and be moved
for by the chairman or some other
member of the Election Committee
before whom the existence of bribery
in the constituency was proved.
Hans. Deb. vol. clxxxvi. p. 995.
h Com. J ourn. vol. cxviii. pp. 250,
265, 363, 377 ; vol. cxix. pp. 215,

229.
1
Lords' J ourn. vol. xciii. p. 633.
j Site of the National Gallery,
Hans. Deb. vol. cxlii. p. 2154. Ibid.
vol. cxliii. p. 510. Sea Fisheries,
ibid. vol. clxxi. pp. 261, 515.
k See Toulmin Smith, on Government by Commissions; particularly
pp. 150, 168.
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inapplicable to our present political system. Since mimsterial responsibility has been properlfdefiried arid ti.:iiderstood, commissions have become a recognised· part of our
governmental machinery, and it is now .freely admitted
that when confined to matters of legitimate enquiry they
serve a most useful and beneficial purpose. 1
But it would be unconstitutional to refer to a royal
commission 'subjects which are connected with the elementary duties of the executive government and with its
relations to parliament ; ' or to ap~oint a commission with
a view to evade the responsibility of ministers in any matter, or to do the work of existing departments of state, who
possess all needful facilities for obtaining information upot1
questions of detail, and who are directly responsible to
Parliament ; or to enquire into crimes and offences committed by particular individuals, and which are cognisable
by the ordinary courts of law. Neither should a commission be appointed unless the government are prepared to
give definite instructions to the commissioners.m
A cornmisHion of enquiry should be limited in. its operations to obtaining infotmation, and suggesting the points
to which it might be expedient that legislative or executive action should bo directed. No commission should bo
invited to ' enter upon any question of policy,' lest it
1
Cox, British Commonwealth, p.
250. Cox, Inst. Eng. Govt. p. 155.
In the fiscal year 1867-8, no less
than twenty-three temporary commissions of enquiry were sitting at
one time ; though this number was
considerably beyond the average.
Civil Service Estimates, 1808-9,
class ii. p. 63.
m See
Hans. Deb. vol. clxx. pp.
915-919. Ibid. (Mr. Gladstone)
val. clxxv. pp. 1208, 1219. Toulmin
Smith on Commissions, pp. 150-159.
In 1867, however, a royal commission on Trades' Unions was specially
empowered by Parliament to enquire
into ' any acts of intimidation, outrage, or wrong, alleg·ed to have been

promoted, encouraged, or connived at
by Trades Unions or Associations,
whether of workmen or employers, in
the town of Sheflield or its neighbouJ:hood, and as to the causes of
such acts, and the complicity therein
of such Trades Unions,' &c. But
the commissioners were subjected
by the statute (30 Viet. cc. 8, 74)
to restrictions in the exercise of these
extraordinary powers. See post, p. 354.
Without the authority of Parliament,
any obstruction of, or interference
with, the administration of justice by
a royal commission, would be illegal.
See Hans. Deb. vol. clxxvii. pp. 345,
378, 401.
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should trench upon the proper limits of ministerial responsibility, and upon ground which belongs to Parliament.n
Commissions of enquiry appointed by the crown, or by
the head of any department of state, to examine into a
particular matter, or to collect information on any important public question and advise the crown upon the same,
are usually issued from the office of the executive government which they may specially concern, whether it be
that of a secretary of state, the treasury, or any other department. o When not_ otherwise ordered, it becomes the
duty of the Home Office to conduct the correspondence
with the commissioners. And as a general rule, ' all the
reports of royal commissioners come within the provinc~
of the home department alone.'P
'
The sovereign, by a commission issued under the sign
manual, or by patent under the great seal, authorises certain persons therein named to enq11ire into a specified subject and report to the crown thereon.q It is customary
on all occasions that the royal commands set forth in the
commissi9n should be more fully explained by instructions issued from the department. of state specially concerned in the enquiry.r If the enquiry has been instituted
upon the recommendation of either House of Parliament
• Mr. Gladstone, Hans. Deb. vol.
clxxvii. pp. 2.33, 236. Sir Stafford
Northcote, ibid. val. clxxxiv. p.l73l.
And see val. clxxxv. pp. 1768, 1781.
o Commons' Papers, 1859, Sess. 2,
val. xv. pp. 5!57-559. Hans. Deb.
val. cxci. p. 1456. The Railways
(Ireland)Conl!lli_ssion was appointed
by-aTreasury n1inute on October 15,
11367, _ . See their report in Com- n10ns' Papers, 1868.
P Cox, lnst. Eng. Govt. p. 672.
Hans. Deb. val. clxxxvii. pp. 880,
1294.
q The Lord-Lieutenant of Ireland,
as the Queen's Yiceroy and representative, is empowered to appoint
commissions of enquiry. Such commissions are issued from' Her Majesty's Castle of Dublin, by His Ex-

cellency's command,' and are signed
by the Secretary for Ireland. They
authorise the proposed enquiry ' by
all lawful and proper ways and
means.' See Report of Commissioner to enquire into the Laws of
Pawnbroking in Ireland, presented to
Parliament in 1868.
r Hans. Deb. vol. clxxxv. P• 1769.
Bi!t in the case of a Statutory Commission, the Assistant Commissioners
are appointed by, and receive their
instructions from the principal Commissioners, who are themselves governed by the instructions contained
in the Act; although they must receive any such instructions through a
minister of the crown. Ibid. vol.
clxxxviii. pp. 431, 4~6, 522.
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the government are not precluded :from making it more
extensive than was sought for by the terms of the parliamentary resolution.s
The persons appointed to serve on royal or statutory
commissions are selected without reference to their political opinions as supporters or opponents of the existing administration, t and generally on account of their familiarity
with the subject-matter of the proposed investigation, or
because they possess special qualifications for the task
Sometimes at tho discretion of gq.vernment, members of
one or both branches of the legislature are appointed upon
important public commissions, not merely because of their
personal :fitness, but also for the purpose of obtaining a
direct representation of the commission in parliament."
AR a general rule, members of the government should
not be appointed on commissions of enquiry, as it might
afterwanls become their duty to decide upon some executive aetion growing out of the same, as a question of state
policy upon whieh a minister of tho crown ought not to
have previously committed himRelf to an opiniontv But this
rule is not without OXC'A3ptions. It would be quite justifiable and expedient to appoint a Cabinet minister on a
' Earl of Derby, Hans. Deb. vol.
clxxxviii. p. 489.
1 Hans. Deb. vol. cxciii. }). 972.
uSee ante, p. 247. On March 2G,
1868, two members of the Houso of
Commons declined to vote on a question before the House, because it was
about to be considered by a royal
commission, upon which they had
been appointed. Hans. Deb. vol.
cxci. p. 323.
v Thus, Lord Stanley
and Mr.
Spencer Walpole having been appointed (by the Russell Administration) members of a royal commission, consisting of twelve persons, to
enquire into Official Oaths, and report
whether any ~uch could be dispensed
with or altered, upon their taking
office under Earl Derby, in July
1866, a new commission was forthwith issued, substituting other per-

sons in their places on this commiHsion. Again, the Schools Inquiry
Commission, appointed in 18G4, included Lord Stanley, and Sir Stafford Northcote. When these gentlemen entered Earl Derby's ministry
they remained upon the commission,
but abstained from signing· the report,
which was presented in December
18G7, as they stated, ' ;partly on the
ground that official duties have prevented us from attending the later
meetings of the commission, or studying with sufficient care the evidence
produced; partly, also, because, as
members of the executive, we think
it better to reserve our opinion €ln the
points at isstte until the time comes
when action can be taken upon them.'
Rep. Schools' Inquiry Com. 1867-8,
vol. i. p. 661.
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commission of enquiry into matters particularly affecting
the department of state over which he presides,w or on a
commission charged to consider and determine upon any
matters which.had no connection with politics.x
Under any circumstances, a commission of enquiry
ought not to be of a ' partisan' character, but should
comprise ' the fairest and fullest representation of all
opinions,' even such as may be 'strong and extreme' on
the question proposed to be investigated. At the same
time, the composition. of a royal commission is a fair
subject for parliamentary criticism/
If a commission is to be appointed under an Act of Statutory
Parliament, the selection of the members thereof should S~~s~is
be left to the executive government. But it is in the
discretion of ministers either to choose the commissioners
themselves or to present to Parliament the names of persons
whom they recommend to be nominated in the Act." In the
year 1692, the commissioners appointed to determine the
Land Tax Assessment were named in the Bill, as it passed
the House of Commons ; a and that precedent has since
been frequently followed. b In ihe case of a royal, as
distinct from a statutory commission, it is not usual to
w Thus, in 1858, General Peel,
Secretary of State for War, and
Lord Stanley, President of the India
Board, were placed on a commission
to enqui~e into the organisation of the
Indian Army; and in the same year
the President of the Council (Marquess of Salisbury) being a colonel of
militia, was appointed on the commission on the .. orga11isation,. &c. of
the Militia: (Gon1inons' Papers, 1859,
Sess. 2, vol. viii. p. l ; ibid. vol. ix. p.
3.) In 1868, Lord Chancellor Cairns
was a member of the commission to
consider the state of the Neutrality
Laws. Hans. Deb. vo1. cxci. p. 342.
x Thus, the royal commission appointed in 1841, and which is still in
existence, to enquire into the decOI'ation of the new Houses of Parliament, and generally into the promotion and encouragement of the Fine

Arts in the United Kingdom, has included actual as well as former Prime
Ministers, with other leading statesmen. (Commons' Papers, 1861, vol.
xxxii. pp. 215-224,) See also a list
of the commissioners for the International Exhibition of 1851. Ibid.
p. 282.
Y Hans. Deb. vol. clxxxv. pp. 100,
514; ibid. vol. clxxxviii. pp. 121125,243.
• See Mr. Gladstone's observations
deprecating private members assuming the responsibility of naming a
proposed commissioner. Hans. Deb.
vo1. cxcii. p. 1941. And see ibid.
vol. cxciii. pp. 1658, 1905.
a Macaulay, Hist. of England, vol.
iv. p. 317.
b See Act
30 & 31 Vic. c. 51.
Public Schools Bill of 1868, sees. 1620.
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communicate to Parliament, beforehand, the natnes of
persons intended to be appointed, with a view to invite
discussion upon the choice of the crown,c although the
government sometimes deem it expedien.t to take this
course.d
In the case of a statutory commission, while it is disc
erctionary with the government to give or to withhold
from Parliament the names of intended commissioners, it
is not unusual to submit them for parliamentary approval,
with a view to create a good undel,;Standing between the
crown and Parliament in the settlement of a particular
question.
Thus, in 1831, before the passing of the first Reform Act, after
an ineffectual attempt to obtain tho sanction of Parliament to a Bill
contr1ining the namos of tho Boundary Commissioners, ministers
t.hcJmRolvos ammmorl t.ho responsibility of appointing the individualr>
proposcd. 0 In 18G'7 the names of the intended Boundary OommiHHimwwl, undc1· tho new Reform Act, were submitted to the House
of Commons, agrcell to, m1d insortod in the BilJ.f
Componsai,ion.

Powers.

Tho services of persons appointed as mom bers of a
royal commission are generally rendered gratuitously ;
although compensation •is occasionally allowed for their
time and labour. Actual expenses incurred are, of eourf)c,
defrayed out of the public funds.g
It is customary for a royal commission not only to take
evidence, but also to receive written communications from
competent persons who may be willing to address them
on the subject-matter of their enquiry. They are at
liberty, moreover, when it may be necessary for the
furtherance of their investigations, to institute and conduct
experiments for the purpose of testing the accuracy of
particular theories, or the utility of inventions, &c.
But unless expressly empowered by act of parliament,
no commission can compelthe production of documents, or
Hans. Deb. vol. clxxxvii. p. 1489. 1940; vol. clxxxviii. pp. 176, 270,
Ibid. vol. clxxxviii. p. 983 ; vol. 522.
" Commons' Papers, 1856, vol.
clxxxix. p. 602.
:xxxviii. p. 395. Ibid. 1859, val. xv.
c Ibid. vol. clxxxviii. p. 430.
p. 5(-il; ibid. 1867, vol. xl. p. 361.
f Ibid. vol. clxxxvii. pp.l120 1547,
7
c

d
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the giving of evidence,h or can administer an oath.; It
was, indeed, provided by a statute, passed in 1851, that
any ' commissioner,' &c., now or hereafter having by law,
or by consent of parties, 'authority to hear, receive, and
examine evidence,' shall be ' empowered te administer an
oath to all such witnesses as are legally called before'
him.j But this Act would seem to refer to commissioners
appointed by the courts of law, or acting under statutable
authority, and not to extend to those whose appointments
proceed direct from bhe crown. Upon certain occasions
the crown has undoubtedly claimed the right to confer
upon commissioners appointed by prerogative 'full power
and authority, when the same shall appear to be requisite,
to administer an oath or oaths to any person whomsoever
to be examined' before them. k It is extremely doubtful,
however, whether this is not an unlawful assumption of
power, 1 Sucha <:;lause is, in fact, but rarely inserted in
h Cox, Brit. Commo-nwealth, p.
251. Tonlmin Smith, p. 202. Law
Magazine, yol. xv. p. 85.
1 Toulmin Smith, p. 188.
•
j 14 & 15 Viet. c. 99, sec.
16.
But see the decision on this clause,
in Reg. v. Hallett, 2 Denison C. C.
237. In Canada, ever since 1846,
the Governor in Council has been
empowered (by Act 9 Viet. c. 38)
-when he deems it expedient to
cause enquiry to be made into any
matter connected with the good
government of the province, the
conduct of public busine~s, or the
administration of justice therein, to
confer upon the commissioners compulsory powers, in the summoning of
witnesses, the production of documents, and the taking evidence upon
oath, in ordel' to the. full investigation of the matter l'eferred to them.
(Consol. Stats. Can. p. 185.) No
formal complaint having been made
of the abuse of these powers, in
1868, after the union of the British
North American provinces, this provision was re-enacted, and extended
to the whole dominion, by Act 31
YOL. II.
A

Viet. c. 38. But see Mr. T. K. Ramsay's pamphlet (Montreal, 1863) protesting against the legality of a commissi"on appointed under the statute
'to investig·ate certain charges of
malversation of office,' which had
been made against a clerk of the
peace and a clerk of the crown, in
Lower Canada, as well as 'to enquire
into the organisation' of the offices in
question.
1
For example: The Navy (Dockyards) Commission, in 1860; Commons' Papers, 1861, vol. xxvi. p. 3.
The Children's Employment Commission (1862) in Com. Papers, 1863,
vol. xviii. p. 3. The Irish Church
Commission, 1867, Com. Papers,
1867-8.
1 See Lord Campbell, Hans. Deb.
vol. lxv. p. 491. Stat. 5 & 6 Will.
IV. c. 62, sec. 13. Smith, Parl. Rememb. 1857-8, pp. 21, 51. Ibid.
1865, p. 43. See the case stated in
regard to compulsory powers to commissions appointed under the authority of the crown in India, Hans.
Deb. vol. cxci. p. 1223 ; and Act 31
& 32 Viet. c. 63, to enable commisA
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a royal commission ; and the want of compulsory powers
has seldom prevented a commission from obtaining full and
impartial information upon the Sll~ject-matter of tlieir
enqmry. On the other hand, there have been frequent
instances of the interposition of Pnrliament, to confer
upon royal commissioners, in certain cases, additional
powers, and to authorise the appointment of commissions
with extmordinnry powers.m
·
Thus, on February 8, 1867, Mr. Walpole (the Home Secretary)
obtained leave to bring in a bill to facilitate the proceedings of a
Royal Commission appointed to make enquiry respecting Trades'
Unions, &c., by conferring upon it certain extraordinary powe:fs,1or
tho purpose of investigating into a recent outrage perpetra,ted at
Sheffield, the perpetrators of which the government, notwithsta11d~
ing repeated attempts, had been unable to discover. These powers
were to enable the commissioners to compel the production of documents, to enforce the attendance of witnesses, to take evidence upon
oath, to punish persons guilty of contempt, and to indemnify
witnesses from tho penalties which might othot·wise attach to them
for illegal acts which they hncl commit;tod, on condition of their
making fnll and complete confession of the same. After considerable deba.to this Bill was agreed to, ana became htw. It also contained a provision empowering the Secretary of Stnt.e, on npplica.tion
from the Commissioners, to appoint certain qualified persons !Hi
examiners, to assist, in taking evidence in regard to the Sheffield
outrage. But all enquiries under the Act were directed to be conducted in public, and after due notice.n
Before the close of the session, the government deemed it incumbent upon them to apply to Parliament for an extension. of the
powers conferred by the aforesaid Act; with a view to enable the
Secretary of State, upon application of the commissioners, to authorise similar investigations to be instituted at other places. Accordingly an Act was passed for this purpose. 0

The authority of Parliament has also been invoked to
extend the operation and functions of a commission
sioners appointed by the GovernorGeneral of India to enquire into the
failure of the Bank of Bombay, to
examine witnesses on oath in the
United Kingdom.
m For example, see Stat. 1 & 2 Geo.
IV. c. 130; 3 Geo. IV. c. 37; 5 Geo.
IV. c. 20, sec. 11; 3 & 4 Will. IV.c.

37, sec. 165; 17 & 18 Viet. c. 117;
30 & 31 Viet. c. 104.
n 30 Viet. c. 8 ; Hans. Deb. vol.
clxxxv. pp. 179-189, 994; vol.

clxxxvi. p. 271.
o Ibid. vol. clxxxviii. p. 1398. Act
30 & 31 Viet. c. 74.
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originally appointed by the crown, as the following
example will show : During the Crimean war, in 1854-5, large sums of money were Patriotic
raised by private benevolence and public subscription, for the relief Fund.
and succour of •the families of soldiers and seamen who fell in that
war ; and for the education and training of their orphan children.
For the better administration of this ' Patriotic Fund,' it was deemed
expedient to appoint a Royal Commission, on October 7, 1854, to
take charge of and appropriate the same, for the purpose hereinbefore mentioned.P In 1866, after all the legitimate claims upon tbr.e
fund had been prov:ided for, and a large surplus still remaining,. i~
became necessary to apPly to Parliament for authority to expend
this money for other purposes, of a like nature, in connection with
the army and navy.q Whereupon an Act was passed, mak:fug tlie~
fund permanently available: (1) for the purpose for which :iit was
originally collected; (2) for- the education, training, and advance:..
ment of children of soldiers, seamen, or marines, who had lost, or
might hereafter lose their lives in battle, &c., in any other war ; and
(3) to defray the salaries of a secretary and clerks, to whom:, might
be awarded suitable retiring allowances, 'the same, with @tlier ex;..
penses, to be paid out of the Patriotic Fund.' r
In 1867, another Act was passed, confirming the previl:mS' rillispo-sition of the Patriotic Fund, and authorising its extension S@J as to•
confer similar benefits upon the children of any soldiers or seam~m,,
&c;, who had died, or may hereafter d~, while in the service of the
crown. Also providing for the appointment of official trustees in
whom the property of the Fund might be vested; and for a regular
audit of the accounts of moneys expended.•

Within the limits of their prescribed functions, and
subject to the provisions of any act of parliament defining
the same, royal commissions have 'the absolute power
of regulating the proceedings of their own tribunal, and
of admitting or excluding what persons they please' from
attendance during their .sittings. But it must be understood that they are liable to have their proceedings
questioned in either House of Parliament.t
.All the expenses attending a Royal Commission are
P

For a copy of the commission,

and of the First and Second Reports
of the Commissioners, see Commons'
Papers, 1857-8, vol. xix. p. 557.
'I Hans. Deb. vol. clxxxiii. p. 1684.
A A

Act 29 & 30 Viet. c. 120.
• Act 30 & 31 Viet. c. 98; Hans.
Deb. vol. clxxxviii. p. 1255.
t Hans. Deb. vol.dxxxviii. p.l437.
r
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defrayed by the Treasury, out of moneyf'! annually voted
by Parliament for such purposes." But it is not usual
for commissioners to incur any extraordinary expenditure
without the previous sanction of the Home Office, by
whom the application would naturally be r~ferred to the
Treasury.v
The expenses attending certain permanent public
commissions form a very considerable item in the
Civil Service estimates. It has been a growing opinion
for several years that these ough~ not to be a public
charge, but that the offices in question, so long as it may·-be necessary that they should continue in operation,
should be self-supporting.
On April 24, 1868, on motion of an independent member, it was
resolved, by the Honfle of Commons, that the expenses of the Copyhold, Inclosure, and Tithe Commission, Inclosure and Drainage
Acts, and Charity Commission ought not to be borne by the public.
'l'he Hesolution was only carried by a majority of one, ministers
voting against it, although tho government would have readily asserted to it, if the word ' entirely ' had been !\,dded before the word
'borne.' w

Secretary.

As a check upon the proceedings of commissions,
in pecuniary matters, it is required that the secretary,
even of a statutory colU:Inission,_ should be appoilrted
either by or with the dire~t approvaL of :the~~~§_9-[t1ve ·government. He is often nominated in the com:missior1
itself. Unless special qualifications occasion another
choice, it is not uncommon to select the secretary
of a commission from amongst -the subordinate ·officers
of the rrreasury .x
A Royal Commission continues in existence until it
has completed its laboilrs, unless its duration be expressly
limited by the terms of the Letters Patent or Act of
Parliament, under which. it was appointed; or unless it
---·----·--w Hans. Deb. vol. cxci. pp. 1280u
See Civil Service Estimates,
1867-8, Class VII. pp. 3-9.
1295.
x Ibid. vol. clxxxviii. pp. 436, 527.
v Hans. Deb. vol. clxxxiv. p. 1070.
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JJe sooner revoked and discharged by the crown.Y When
the whole, or any particular portion of the enquiry, has
been brought to a close, the commissioners present their
report to the. crown through the Secretary of State for
the Home Department. This report is 1J.Sually transmitted
to Parliament by command, or communicated upon an
address.

Report.

But a motion in the House of Commons, on May 17, 1836, for an
address to the crown to direct a certain commission to report forthwith upon a particular ~ortion of the enquiry entrusted to it, was
declared by ministers to be a very unusual course, and an attempt
to ' take out of the hands of the crown the direction of a commission
appointed by it.' After a short debate, the motion was withdrawn.z

Commissions
in relation
to Parliament.

For royal commissioners are not directly amenable
to Parliament, but only to the crown." And Parliament
ought not to interfere with their proceedings, unless
it could be shown that they were acting unfairly, or
were incompetent, or were otherwise unworthy of the
confidence of the government, or of Parliament, when
either House might address the crown for their removal
from offi·ce. b
On March 24, 1868, Mr. Disraeli declined to lay before the House
Reports of the Assistant Boundary Commissioners, on the ground
that they were ' essentially confidential documents, supplied for the
information of the Boundary Commissioners, who form their opinion
upon them, and who are responsible for the opinion they give to
this House.'c Accordingly, a reference to these Reports by one who
had perused them was declared to be out of order.d But afterwards
ministers consented to produce them.e
Y The Criminal Law Commission,
appointed in. 1833, was revoked on
February 22,1845 (Commons' Papers,
1854-5, vol. xliii. p. 405). T_he West
Indian Encumbered Estates Commission was appointed under the authority of the Act 17 & 18 Viet. c. 117,
which limited its duration to six years.
By subsequent statutes, it has been
prolonged to August 1869. (Civil
Service Estimates, 1868-9, Class VII.
No.1.) The Oaths Commission, appointed on May 17, 1866, was revoked,
anclanew one issued on July 161 1866.

The Commission on Popular Education in England was required by its
letters patent of June 301 18581 to
complete its enquiry 'within the space
of two years.' But on June 8, 18591
it was extended for another year.
Com. Papers, 18611 vol. xxi. part i.
P· 5.
z Mirror of Pari, 1836, p. 1521.
a Hans. Deb. vol. clviii. p. 2083.
b Ibid. vol. clviii. p. 902, 903
c Ibid. vol. cxci. p. 146.
d Ibid. vol. cxcii. p. 12(ll,
c Ibid. p. 1335.
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There is another species of commission, of a less prominent and important character, but which is nevertheless
of great utility in furthering the work of administration,
viz. : what is usually termed a departmentfJ]. committee,
appointed by a Treasury Minute/ or by the authority of a
secretary of state, for the purpose of instituting enquiries
into matters of official concern, and suggesting improvements or remedies for obvious defects or deficiencies in
existing administrative arrangements. 8 - Such committees
are general1y composed of two or -morepel.'manenfanci
experienced officers, belonging to the particular depart~--
ments concerned in the proposed_i.ny-~stigatiollL_'Yi_t:P,
whom is frequently associated a Lord of the Treasury, or
some other subordinate member of the adirl.inis_tmtl<>.n~
On May 8, 1868, a motion was made in the House of Commons,
to resolve, that 'two members of this House, and another civil
engineer, should be added to the committee appointed [by the Secretary of State for War J to consider the question of the fortifications
for the defence of the United Kingdom and of the colonies, and that
arrangements shall be made to stop, as far as possible, all further
outlay until that committee shall have reported to this House.'
After a long debate, during "'hich it was objected that the appointment of members of the House of Commons on a departmental committee, 'would have the effect of taking away, iu a great measure,
the responsibility in the matter which ought to rest solely on the
executive government,' the motion was withdrawn, Another motion to suspend the said works until the report of this departmental
committee shall have been oommunicated to the House, was then
put and negatived.h

If a political officer be in¢fuded in a departmental
committee, and a change of ministry should occur before
its labours are completed, the committee would necessarily become defunct. Although, if the committee were
prepared with a report, they might be permitted to pre1 For copy of the Treasury Minute,
on the utility of an official committee
of April 12, 1853, appointing a Com- of practical men, as a means of breakmittee of Enquiry into the organisa- in!!' ground upon a question of adtion of the permanent Civil Service, ministrative reform. Hans. Deb. vol.
see Commons' Papers, 1854-5, vol. cxciii. p. 320.
h Hans. Deb. vol. cxci. pp. 2021XXX. p. 375.
2054.
110 See Mr. Gladstone's observations
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sent an informal and unofficial statement, or draft report,
to the new administration, setting forth what they had
intended to embody in their report, which would receive
the careful consideration of the government.;
The remuneration of persons not already in official
employ, who are appointed to serve on a departmental
committee, should be authorised and prescribed in the
Treasury Minute, and charged to the account of civil
contingencies) It would thus come under the review of
the House of Commons, when a vote is submitted in
supply to mak~ good ~dvances out of this fund.k
Reports from departmental committees are usually regarcled as confidential documents, and are very seldom
•
communicated to Parliament. 1
Thus, on June 8, 1868, the Home Secretary declined to lay before
the House of Commons the report and evidence taken by a committee -appointed by him to enquire into the management of the
J\fetropolitan Police; ' for the reason that the witnesses were informed
that their evidence would not be made public.' Immediately afterwar(ls, the .Secr1;3tary for War_ declined to .·lay upon the table the
t:eport ci{ the committee on Obstructions for the Defence of Harbours,-&c.; ' as- it contained matter wJ:tich it would be inexpedient
to make public.' m
2.

THE pARLIAMENTARY DUTIES OF PARTICULAR MINISTERS.

We next proceed to consider the duties which are
appropriately assigned to particular members of the Administration in connection with Parliament. Our observations on this head wiil chiefly apply to the House of
Commons, that being tlie chamber wherein the most
arduous labours and responsibilities are exacted from
ministers of the crown.
But first let us briefly notice the places assigned by
1
Hans. Deb. vol. clxxxviii. p.1909. Service Estimates, 1867-8, Class VII.
Commons' Papers, 1867, vol. xxxix. p. 20.
1 Hans. Deb. vol. clxx. p. 198;
p. 425.
J Commons' Papers, 1854-5, vol. MirrorofParl. 1840, p. 1120; and
XXX. p. 376.
seeante, vol. i. p. 280. ..
k See ante, vol. i. p. 551.
Civil
"' Hans. Deb. vol. cxcu. p. 1222.
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usage in the Houses of Parliament to the leaders of the
respective parties of the Government and of the Opposition.
In the House of Lords the members of the.admiriistration sit on the front bench, on the right of the woolsack ;
and the peers who usually vote with them occupy the
other benches on that side of the House. The peers in
opposition are ranged on the left side of the chamber;
while those who desire to maintain a political neutrality
usually sit upon the cross bench9.s, which are placed
between the table and the bar.n
In the House of Commons, the front bench, on the
right hand of the chair, is reserved for members holding
oHice under the crown ; and the front bench opposite is
ordinarily occupied py Privy Councillors and other
members who have held office under the crown. 0 The
accommodation provided for members who desire to
occupy a neutral position between contending parties is
very iuadequatc.P
On the opening of a new parliament, the four ll}Cmbers
for the City of London clnim, by ancient usage, and gonerally exercise, the right of sitting on the Privy Councillor's
bench; at other times that bench is left for the ministers
of the crown, who are supposed by their avocations to
be prevented from coming down to take places for themselves. But though the reservation of the Treasury' bench
to the use of Privy Councillors is traceable at least as far
back as the reign of Charles I., it is only as a matter of
courtesy and not of right. Mr. Holies, an eminent
member of Parliament in 1628, ~nd William Cobbett, at
the opening of the first Reform Parliament in 1833, are
memorable examples of private members asserting the
right, on particular occasions, of sitting on the front
bench ' above the Privy Councillors. •q In Walpole's time
n May, Parl. P~·ac. ed. 1859, p. 204.
1859, p._ 205. IIatsell, Prec. vol. ii.
• Rule, H. of C. No. 90.
p. 94. Knig·ht, Popular Hist. of Eng.
1
P Hans. Deb. vol. clxxxii. p. '913.
vol. viii. p. 317.
Q Ibid.
pp. 920, 924. _ May, ed.
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(17 4:1) it was customary for the leaders of adverse parties
being Privy Councillors to sit upon that bench together ;r
but since the accession of George III. it has been usual
to concede to ministers of the crown of every grade,
including even the officers of the royal household,s the
undisturbed possession of the Treasury bench.
(a.) The Leader of the Government in the House of Lm·ds.
of
In the House of Lords, as well as in the Commons, there Leader
the House
is always a minister- specially entrusted with the lead of Lords.
and management of public business on behalf of the
executive government. When the Prime Minister is a
peer, he will generally undertake this duty himself.
Otherwise, it is confided to the minister who, in virtue of
his position and qualifications, is considered by the Prime
Minister as being the most capable of filling it with
advantage.ss ·By whomsoever undertaken, the leadership of the House of Lords is a charge which confers
'great importance' upon its possessor, as well as 'great
influence in the general administration and patronage of
the government.'t It naturally calls for the exercise of
the ·highest qualities of a statesman, inasmuch as ' the
fixed character of our Constitution renders it the interest,
not to say the paramount duty, of every minister so to
shape his course as, if possible, to keep the two Houses
of Parliament in harmony, and not to throw himself
absolutely and entirely into the hands of one branch of
the legislature, regardless of the wishes and feelings of
the other.'<!.
r Mahon, Hist. of Eng. vol. iii. p.
102 n. Ministers, in the early days
of George III., used always to attend
the sittings of the House in full court
. dress. Donne, Conesp. Geo. III. vol. ii.
p. 432 ; Edinb. Rev. vol. xcix. p. 53 n:.
' Hans. Deb. vol. clxxxvi. p. 226.
'" It was customary, until the early
part of this century, that when the
Prime Minister was a commoner, the
lead of the House of Lords should be

given to the Home Secretary, if a
peer·. As such, Lord Hawkesbury
was Leader, in 1807, notwithstanding
that the premier (the Duke of Portland,) was a peer. Yonge, Life of
Ld. Liverpool, vol. i. pp. 145, 193,
228.
t Marquis Wellesley, Parl. Deb.
vol. xxiii. Appx. p. iv.
u Earl of Derby, Hans. Deb. vol.
cxxxiv. p. 840.
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(b.) The Leader of the Government in the House of Commons.
l>cador of
tho HouBt'
of Commons.

If the Prime Minister be a member of the House of
Commons, he will personally undertake the leadership of
that House. For this is an office of too ela.vated and in~
fluential a character to be conferred upon a subordinate.
It is, in fact, ' the crown of the premiership itself, if
united with it; if detached, the function which continually
threatens the official chieftaincy with eclipse.'v The extreme importance of the duties of this office towards the
most popular and powerful brancn of the legislature,
places it, under any circumstances, in the very front rank
of the ministry. The Leader of the House of Commons
occupies a post second only in dignity and responsibility
to that of chief minister of the crown; for in addition to
his ministerial functions, he is the proper ' champion of
the rights and privileges of the House of Commons, and
the trustee of its honour.' w
The position and duties of the leadership have been
thus dcfinecl by one of the ablest occupants of the office
within the present century : 'It is that station in the
House of Commons whie11 points out him who holds it as
the representative of the Government in that House, the
possessor of the chief confidence of the crown and of the
minister. Its prerogative is, that in all doubtful questions, in all questions which ha:\ e not been previously
settled in Cabinet, and which may require instan~ decision, he is to decide-upon communication with his colleagues sitting by him undoubtedly, if he be courteously
inclined-but he is to decide, with or without communication with them, and with or against their consent.'x
The strength and efficiency of a .govern})}~nt, a!ld the
activity ancl \l~~fulnes;triLtheJionse itself,~l~rg~1F-~ep€ll1d
upon the character, energy, tact, and judgment of the
7

Edinb. Review, vol. cxxvi. p. 565.
Mr. Disraeli, Hans. Deb. vol.
clxxiv. p. 1230.
x Mr. Canning, Letter to Wilberforce, in 1812, citing examples, Life
v

w

of Wilberforce, by his Sons, vol. iv.
pp. 38-40. Stapleton, Canning and
his Times, p. 208. And see Yonge,
Life of Ld. Liverpool, vol. i. pp.
408-423.
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leader of the House of Commons? In conjunction with
his trusty aids, the financial and parliamentary Secretaries
of the Treasury, it devolves upon him to control the conduct of busi11ess in that chamber so as best to promote
the.public interests ;z ~;tnd outof.the House to.contribute,
as far as possible, to the maintenance of a good under·
standing amongst members, of every shade of political
opinion, by a frank cordiality and social intercourse.a
The office of leader or manager of the House of Com- Origin of
mons is coeval with. the existence of parliamentary go- the office.
vernment. It was first filled by Charles Montague, Chancellor of the Exchequer in William IIL'R first party
ministry, who for four years (1694-1698) exercised an
authority in the House of Commons which Macaulay
says 'was unprecedented and unrivalled.' b Under the
discordant and vacillating Cabinets that immediately followed, there was no opportunity for the leader of the
Commons to assert his true position. But in 1715, in
the hands of Sir Robert Walpole, the office began toreassume.its original importance. 0 It has since been held
arid adorned by most of the emment statesmen who have
shed lustre upon our annals from .that period until now.
On account of the dignity and influence belonging to Upon
this office, it is usually held in conjunction with that of re~;~. conFirst Lord of the Treasury, or Chancellor of the Exchequer, or with both combined. When the Prime
Minister is a peer, the leadership of the House of Commons is most suitably conferred upon the Chancellor of
the Exchequer. Formerly, it used to be given, by
preference, to a Secretary of State, but according to
recent precedent, it may be associated with any Cabinet
office, provided it be one of the highest grade. Within the
present century, it has been held by Lord Castlereagh and
Y Edinburgh Review, vol. cviii.
pp. 279, 280.
• See ante, pp. 324, 333.
• MI.'. Disraeli, Hans. Deb. vol.
clxxxvi. p. 1593,

b Macaulay, Hist. of Eng. vol. iv.
p. 732; vol. v. pp. 157, 165.
c Mahon, Hist. of Eng. vol. i, pp.
165, 198; and see ante, p. 120.
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by Mr. Canning,cc in connection with tho office of Foreign
Secretary ; by Sir H.. Peel and by Lord John Russell
with that of Home Secretary ; and. again by Lord
John Russell in conjunction with the Presi.dency of the
Council.d But in 1850, in view of the increasing labour
and responsibility attaching to the office, it was agreed
between Lord Palmerston and the Earl of Derby, that it
was no longer possible to combine tho lead of tho House
of Commons with the duties of an extensive and laborious
department. e Since then the lead~ship has been held
by I~ord Palmerston, as Premier and First Lord of the
Tremmry, by Mr. Gladstone am1 by Mr. Disraoli as
Chancellors of the Exchequer. In 1868, when, upon the
resignation of the Earl of Derby, Mr. Disraeli became
First I~ord of the Treasury, he assigned the office of
Chancellor of tho Exchequer to Mr. Hunt, but retained
in his own hands the lead of tho House of Commons.
Hold with
110 dqmi'L-

rnontal
ollko.

On J!'ebnmry 21,, 1803, upon the occasion of Lord John Russell,
who was tho lcador of t.ho House of Commont:l !tnd lJ'oreign Secretary,
resigning the seals of tho ]'oreign Office, and continuing to hold the
leadership without any doparJ;.montal offico, a private memoer of the
House of Commons gave notice of his intention to move a resolution
that 'considering the great increase which has taken place of late
years in the business of this House, and the corresponding increase
in the amount of labour and responsibility which devolve upon the
leader of this House, rendering it next to a physical impossibility
that he should conduct the business of this House and at the same
time satisfactorily discharge the duties of one of the great departments of the state, it is desirable that a salary should be attached
to tho leadership of the House of Commons (an office second to
none in the Government), commensurate with its duties and responsibilities, whenever it is held unconnected with any salaried
office.'f During this session, however, no such motion was made,
Lord John Russell continuing, meanwhile, to lead the House without
office. But on February 9, 1854, the same member moved for the
appointment of a select committee, 'to consider the duties of the
•• In 1812, Mr. Canning claimed a Lord Liverpool, vol. i. pp. 408-423,
right to the Leadership, in connection vol. iii. p. 191.
.·
d Hans. Deb. vol. cxxx. pp. 380
with the office of Foreign Secretary,
1
over that of the Chancellor of the 385; ibid. vol. cxxxvi. p. 937.
• IMd. vol. cxxxvi. p. 1344.
Exchequer, but was overruled on
r Ibid. vol. cxxiv. p. 549.
rersonal grmmds. See Yonge, Life of
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member leading the Government in this House, and th,!l expediency
of attaching office and salary thereto.' The mover urged the
increasing importance of the office, and the peculiar experience and
ability required to fill it: also, that the leader must be present in
the House earlJ and late, and must make himself master of every
question introduced, whether by Government or by private members.
In reply, it was objected on the part of ministers, that it was wrong
in principle ' to attach a salary to an office that did not exist, and
the duties of which could not be defined : ' and that 'it was clearly
incompatible with constitutional practice that a salary should be
given to any person except for the discharge of official duties as a
member of the Governm~nt.'g It was asserted, moreover, that the
precedent established by Lord John Russell was 'very inconvenient
if not unconstitutional.' There were certainly instances of Cabinet
Ministers 'sitting in the House of Lords, without holding at the
time any particular offices. In the House of Commons, however,
there was one such instance only, until the case of the noble lord;
and there was none in which be had acted, like the noble lord, as
the organ of the Government.' Were this practice to be followed,
it would permit the crown to ' select its ministerial advisers from
members of that House, without requiring that the persons so
selected should go back to their constituents for re-election: ' and
'the country would be deprived of the 1Ileans of knowing who, in
fact, were the responsible adviser<~ of the crown.' For there being
no respoflsibility which enabled the Commons to question, by impeachment, the conduct of a minister; unless the act complained of
couldbe proved by an official signature or seal, ministerial responsibility, which has already become little else than responsibility to
public opinion and to parliamentary censure, would be still further
weakened, and the 'anomalies of the constitution' increased.h Lord
John Russell replied to these arguments by declaring ' that it is not
merely the business which a minister transacts by virtue of his
office, but any advice he has given, and which he may be proved
before a committee of this House, or at the bar of the House
of Lords, to have given (in the capacity of a privy councillor) for
which he is resp::msible, and for which he may suffer the penalties
which may ensue,' equally whether he holds office or not, beeause
all privy councillors are responsible for any advice they may tender to
g To the same effect, a committee of the House of Commons, in
1863, on Private Bill Legislation,
reported against a proposal to appoint salaried Chairmen of Select
Committees on Private Business, who
would sit continuously through the
S~ssion, on the ground that the constitutional objection to having Mem-

bers of Parliament, who are returned
to perform their duties· to their constituents and the public, paid for
serving as chairmen would outweigh
the undoubted advantages that would
accrue therefrom. Commons' Papers,
1863, vol. viii. pp. 210, 302, 556.
h Sir C. Wood and Mr. Walpole,
Hans. Deb. vol. cxxx. pp. 379-385.
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the sovereig:p. Without wishi11gJ;o ell.terjnto_any question personal
to him13elf, Lord J obn Russell admitted ' that the
-or tlie
Government in this House should, generally speaking, hold office.'
After which the motion was withdrawn.! On June 9, certain
ministerial changes took place, and Lord John Russell was appointed
President of the Council) After his re-election be ·continued to act
as leader of the House of Commons.

organ

(c.) Ministers charged w'ith the moving of Estimates, and
submitting the Budget in the House of Commons.
Moving of
Supply
votocl.

As a general rule, any member ~f the administration
who represents a department on behalf of which votes
are to be taken in Committee of Supply, is competent to
propose such votes.k But it is customary, under ordinary
circumstances, to assign this duty to the parliamentary
secretftry of the particular department.
In tho event of the Secretary of State for War and the
First Lord of the Admiralty being members of the House
of Lords, the under secretaries of these departments become their official representatives in the Lower House.
Otherwise, they ought nQt to move the estimates tor their
respective departments, except in the presence of their
official superior-who is the responsible minister to afford
the necessary explanations upon matters of importance
to parliament-unless with the intention of merely taking
a vote ' on account,' or upon a minor question. 1
The Civil Service Estimates are ordinarily moved by
the :financial Secretary to the Treasury, in presence of the
Chancellor of the Exchequer and other ministers for whose
departments the supply is required, who should be at
hand to explain or defend a vote or item that may be
objected to.m Any unusual or extraordinary vote, however, would be proposed by the Chancellor of Exchequer
Hans. Deb. vol. cxxx. pp. 386- vol. i. p. 482, where the exceptions
to this rule are stated.
1 Hans. Deb. vol. clxxxv. p. 1818;
.I Commons' Journals, vol. cix. p.
ibid. vol: cxciii. p. 535.
296.
m Ibid. vol. clxxxi. p. 1779.
k See May, ed. 1868, p. 553; ante,
i

388.
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himself ;n or, at his discretion, by the First Lord of the
Treasury, notwithstanding that the Chancellor of the
Exchequer may be present. a
On March 4r 1867, General Peel, Secretary of State for War, Votes
moved. by
having differed with his colleagues upon the Reform question, retired an
exfrom the ministry, and was replaced by Sir John Pakington, on minister.
whose behalf a new writ was issued on March 8. On March 7,
however, General Peel being still the nominal Secretary for War,
with the consent of the ministry moved the Army Estimates, in
committee of supply, having expressed his willingness and desire
to have an opportunity o:i explaining to the House 'those estimates
and that policy which he had recommended to his colleagues, and
which they had adopted.' No objection was made to this proceeding, and, after the general had finished his statement, the vote for
the number of men was taken.P
On March 14, 1867, a question of procedure arose upon the Navy
Estimates. The newly appointed First Lord of the Admiralty
had gone for re-election, and the ex-First Lord, who had been
appointed Minister for War, had not yet resumed his place in the
House, accordingly the Secretary of the Admiralty, Lord H. Lennox,
was charged with the moving of these Estimates. It has been already
stated q that, upon the opening of the Army or Navy Estimates, and By a Secretary in the
on movin~ the first vote thereon, it is usual for a discussion to take absence
of
place upon the whole policy of the eitimates; and that after the his chief.
first vote has been agreed to, it is not competent for any member
to discuss questions of general policy. Under these circumstances,
it was objected (by Mr. Gladstone and others) that while the Secretary of the Admiralty was perfectly competent to move the estimates, and make the general statement thereon in Committee of
Supply, the committee ought not to be asked to agree to the first
vote until the responsible minister was present. If the First Lord
had been a peer, then the secretary would be the recognised organ
of the department in the Commons. But when the First Lord sits
in the House of Commons, it would be highly inexpedient to discuss
the naval policy of the government in his absence. Whatever arguments might be urged against that policy would be thrown away
upon the secretary, who is the mere mouthpiece of his chief, it not
being 'his business to announce a policy, or to give an opinion' of'
his own. A simple vote 'on account,' or a vote on a question of
n Hans. Deb. vol. clxxii. p. 75; vol.
in Committee of Supply under someclxxxi. p. 1055.
what aualogous circumstances; see
o Ibid. vol. clxxi. pp. 903-924.
ante, vol. i. p. 81.
P Ibid. vol. clxxxv. pp. 1310, 1448.
q See ante, vol. i. p. 482.

In 1801, :1\'Ir. Pitt opened the Budget
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detail, could be agreed to, upon motion of the secretary, in the
absence of the First Lord, without any irregularity; but no discussion, or vote, upon 'the principle of the estimates ' should proceed
under such circumstances. It was finally agreed that the Secretary
of the .Admiralty should be allowed, ' for the sake o~ the public convenience,' to make his general statement in Committee of Supply,
after which, at the suggestion of Mr. Gladstone, and with the consent of tho Chancellor of the Exchequer, the committee reported
progress before agreeing to the ·first vote.r After the l!'irst Lord
had resumed his smtt tho doblito was renewed, and the estimates
wore agreed to.•
The
l~udgot.

It is the obvious uuty of the Ohanccllor of the Exchequer himself to submit the annual financial statement,
wmally termed 'the Budget,' to the House of Oommons.t
But on November 28, 18G7, the Chancellor of the Exchequer (Mr.
Disraeli) being absent from illness, the Secretary of the 'l'reasury
undertook to submit, in Committee of Ways and Means, a financial
statement and resolution in respect to the raising of funds to defray
the cost of the Abyssinian expedition, for which the House had
voted a supply of 2,000,0007. No objection was taken to t.his proceeding, and Mr. Gladstone complhnonted the secretary upo!l the
manner in which he had discharged tho duty. Moreover, on account of the temporary nature of the proposed financial arrangement, and its being liable to alteration when the annual budget
should be introduced, it was unanimously agreed to permit it to be
debated at once, and passed the same day, instead of adhering to
the usual practice of adjourning to a future day before expressing
opinions or deciding upon the merits of a financial statement.u

(d.) Subordinate Members of the Ministry.
Secretaries
of tho
~'reusury.

The most prominent . and useful of the subordinate
members of the Administration are probably the two
joint Secretaries of the Treasury. But it is unnecessary to dwell upon the position and responsibility of
these functionaries, as we have already directed attention to their services, as the confidential assistants of the
Leader of the Government in the control of the House
of Oommons,v as well as to the official duties of the
Financial Secretary in matters of supply.w Their departr Hans. Deb.
vol. clxxxv. pp.
1814-1857.
• Ibid. vo1. clxxxvi. p. 317.
t J\lay, edit. 1868, p. 560.

u

357,
v

w

Hans. Deb. vol. cxc. pp. 345,
:~58.
.
See ante, pp. 324, 363.
Ante, p. 366.
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mental functions will be more appropriately described in
another chapter.x
When the responsible minister of a department of
. presen~, It
. IS
. not usual £or t h e secretary or understate IS
secretary to answer questions upon departmental affairs.Y
An under-secretary or other subordinate minister must
~e regarded as being merely the mouthpiece of his superior officer, and as only responsible for giving effect to
the instructions of his chief, and for his personal good
conduct. The politici61 head of the department is alone
responsible to parliament. ' All subordinate officers are
really bona fide subordinates, and have no authority to
speak for themselves in any single thing.' z This applies
even to an under-secretary who represents his department
in one House whilst his chief sits in the other, though an
under-secretary or vice-president who is in this position,
and is required to take a prominent part in the conduct of
public affairs, is naturally supposed to have a share in the
government of the department, and cannot absolve himself from.a certain modified responsibility in regard to the
same, notwithstanding that a much greater degree of responsibility attaches to the departmental chief, whose
directions the subordinate officer is obliged to carry out,
and whose authority is supreme. a
On March 21, 1867, on motion by a private member of the House
of Commons for leave to introduce a bill to repeal the Ecclesiastical
Titles Act, there being no Cabinet ministers present, but merely
the Solicitor-General for Ireland representing the Government, the
leaders of Opposition intimated that 'they understood his position
better than to expect him to express any opinion upon a question
like this.' And for his own part, 'all that he could say was, that
he had no special communication with the Government on the
subject.' b
a See Rep. Com. on Education,
Commons' Papers, 1866, vol. vi. ;
Evid. 689, 695, 1896, &c. 2410,
1520.
• Rep. Com. on Foreign Trade, 2901, &c.
b
Hans. Deb. vol. clxxxvi. pp.
Commons' Papers, 1864, vol. vii. ;
363-370.
Evid. 1771, 2234.
BB
VOL. II.

" Post, p. 451.
Y
Hans. Deb. vol. clxxxviii. p.

Position
of subordinate
ministers.
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(e.) The Law Officers of the 01·own.
J,aw bustness in
llouse of
Lords.

In the
Commons.

Crown
law

officers.

The legal business of the crown in the House of
Lords is conducted by the Lord Chancellor, who is e.xo.fficio Speaker of the House and a prominent and influential member of the Cabinet in every administration. He
is chiefly responsible for the administration of justice
throughout the kingdom, in connection with the Home
Secretary. And he usually takes a11. active part in furthering the measures of Government in the House of Lords.<)
The common law judges, also, it may be observed
(not being of the peerage), may be specially summoned
to attend as astJistants in the House of Lords, and their
opinion may be asked by the House, not only in relation
to points of law and equity when their lordships are
sitting as a court of judicature, but also upon public bills
pending in Parliament, and as to the strict legal construction of existing statutes. But they will decline to answer
any question whieh they consider should not have been
propoumled to them-Dr which involves pointti likely to
come before them in the courts below.d
·
The Home Secretary is generally a member of the
House of Commons, and is answerable then:in for all
matters relating to the administration of justice, and
especially for the exercise of the prerogative of mercy,
which is administered through him.e
The law officers of the crown who are now considered
eligible to sit in the House of Commons, are the AttorneyGeneral, the Solicitor-General, and the Judge AdvocateGeneral; together with the Lord Advocate, and the
Solicitor-General for Scotland, and the Attorney and
Solicitor-Generals for Ireland.f None of these func1122; ibid. vol. cxliv. pp. 2033, 2050.
See post, p. G80.
• See ante, vol. i. 1:'· 344.
See cases cited, Macgueen, House
r See Return on O:ffice.s of Profit,
of Lords, pp. 46-61. Muror of Parl.
1831-2, p. 442. See also ibid. 1840, Commons' Papers, 1867, ·vol. lvi.
p. 2370; Hans. Deb. vol. lxv. p. p.l9.
c

d
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tionaries are ever included in the Cabinet. Their continuous presence in the House of Commons, though very
desirable and most serviceable, is not therefore essential
or obligatory ._g
It is an acknowledged principle that the House of
Commons ought not to proceed to make any alterations
in the administration of law and equity, except with the
sanction and authority of the law officers of the crown.h
This sanction cannot be effectually given unless by the
presence of those f~nctionaries in Parliament, when
questions of legal reform are under consideration, in order
that they may advise as to the proper method of accomplishing the same. Wherefore, it has been the uniform
practice, from a period anterior to the Revolution of 1688,
to require the presence of the Attorney and SolicitorGenerals of England in the House of Commons/ to assist
in framing laws, and in carrying on the government of
the crown in Parliament.
In 1826, wl1en Mr. Canning was leading the House of
Commoqs in the ministry of Lord Liverpool, he wrote to
the Premier representing that there were three legal
offices, usually parliamentary, 'which have been, for the
first time, suffered to go out of parliament by the present
government, and which, if not restored in the next House
of Commons, will be considered as lost by desuetude,'
viz.: 'the Master of the Rolls, the Judge Advocate, and
the King's Advocate ; all important in the highest degree
to the well carrying on of the king's business in the House
of Commons, and all within my memory, and till of very
late years useful and efficient supporters of the administration.' After pointing out the important services that
could be rendered by these officers, he concluded by a
protest to his chief ' against all these defalcations from the
constitutional and accustomed support of the government
See ante, p. 236.
1340.
Mr. Roebuck and Mr. Walpole,
i See ante, p. 80, post, p. 699.
in Hans. Deb. val. clxii. pp. 1338,
n n 2
g

h
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in the House of Commons.' i Since this letter was
written, the King's Advocate-General, though still holding
office during pleasure, has ceased to be accounted as a
political functionary, and is therefore not .regarded as
being eligible for the House of Commons.k He is in a
similar position in this respect to the Master of the Rolls,
who, as we have seen, though not legally disqualified, is
no longer required or expected to find a seat in Parliament.1 It therefore rests with the Attorney and SolicitorGenerals, and the other officers ahove enumerated, to
represent the legal clement of the administration in the
popular chamber.
It is customary for members to address questions to
the law officers of the crown in the House of Commons,
for information upon legal points, arising out of measures
before Parliament, or relating to matters of public interest.
But it is not imperative upon these functionaries to reply
to such questions. They are the legal advisers of the
Government, and in that capacity are confidential officers,
and 'nothing could be more inconvenient' than tJ:1at they
should be liable to be interrogated by all members who
might desire to be enlightened on a point of law.m But
within reasonable limits, and according to the discretion
of the law officers themselves, the practice is attended
with considerable advantage to members, and to the
public generally.
On March 30, 1854, the Attorney-General was invited by tl1e
leader of the House of Commons (Lord John Russell) to reply to a
question put by a private member upon a point of international law,
'so far as he thought it consistent with his duty to do so,' it being
'obvious that it would be very improper for members of the government to give answers to questions which might become the subject
of controversy in the courts of law.' Whereupon the Attor:D.eyGeneral gave the information required.n
J Stapleton, Canning and his Times,
p. 611. k See post, p. 703.
1
See ante, p. 263.
m Sir Roundell Palmer (ex-At-

torney-Generul), Hans. Deb. vof.
clxxxv. p. 1334. And see iMd. vol.
clxxxvii. p. 14.93. Mirror of Parl.
1831-2, p. 3523.
n Hans. Deb. vol. cxxxii. pp. 62-65.
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Accordingly, it is not unusual for the several law
officers of the crown above mentioned to reply to the
enquiries of members in the House of Commons for information upon points of law arising in debate0 -0r
with a view to determine the necessity for additional legislation upon a particular subjectP-or to explain the legal
effect of certain provisions in a Bill before the House q
-or in regard to a legal question of interest to the
whole communityr-or as to the legality of the conduct
of public functionarie.;; in particular cases. 5
The House should not require from crown law officers
an opinion on matters of policy, but should simply ask
for information as to matters of fact. t Neither should they
be called upon to define beforehand a point which is
determinable by a judge and jury,n or which is about
to be brought before a legal tribunal_V Finally, it should
be understood that legal information given to the House
by the crown officers merely expresses their ' individual
opinion,'w and that it cannot be received as conclusive
authority, however much it may be entitled to respectful
consideration. x
On July 3, 18'68, an Irish member moved in the House of Commons the adoption of an abstract resolution to declare that a writ of
error should be issued in criminal cases as a matter of right and
not of grace. The motion was aimed at the Attorney-General for
Ireland, by whom the contrary doctrine had been asserted upon a
recent occasion ; and the mover severely censured that officer for
his assumed erroneous construction of the law. The Irish AttorneyGeneral vindicated his conduct upon the legal question, and being
sustained by the Attorney-General for England the motion was
withdrawn.Y

The Lord-Advocate is charged with the conduct of the
·
· t h e H ouse of 0 ommons
legal b usmess
of t h e crown m
Hans. Deb. vol. clxxxv. p. 1140.
Ibid. vol. clxxxvi. p. 902.
q Ibid. vol. clxxxviii. p. 608.
r :Mirror of Parl. 1839, p. 4212.
• :Mirror of Pari. 1833, p. 3746;
ibid. 1834, p. 3399.
• Hans. Deb. vol. clxxxv. p. 1331.
0
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Ibid. vol. clxxxviii. pp. 542, 543.
Ibid. vol. clxxxii. p. 288.
Ibid. vol. cxc. pp. 126, 127, 515.
Minor of Pari. 1839, p. 4205.
Hans. Deb. vol. cxciii. pp. 655-
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relating to Scotland. He is sometimes assisted by th<:J
Solicitor-General for Scotland ; but it rarely happens that
both these officers have seats in Parliament together~ The
Home Secretary, as a Cabinet minister, is directly responsible to Parliament for all Scottish aiTairs, but he is
advised and assisted by the Lord Advocate, who acts
to a partial extent as an under-secretary of state for that
part of the United Kingdom."
'There has been for several years past a growing desire
for some change in the position- an<l number of the
members of the administration on behalf of Scotland.
These consist, at present, of the Lord Advocate, and of
a junior Lord of the Treasury,a with the help of the
Solicitor-General for Scotland, when he may happen to
be a member of the House. During the last half century
the progress of Scotland in wealth and population has
been most remarkable, and unparalleled in any country
of the Old WorkP Under sueh circumstances it is
natural that additional "facilities for transacting Scottish
business in the House of Uommons should be required .

.

On June 15, 1858, a motion was made in the HouAc in favour of
the a,ppointmcnt of a Secretary of State for Scotlaml, to perform
the political duties at present assigned to the Lord A<lvocato.
Being opposed by the leading members of the Government and of
the Opposition the motion was negatived.c On June 3, 1864, a
motion waA made for the appointment of a select committee to
enquire how far the number of the members of the administration
charged with the conducb of Scottish affairs, and having seats in
Parliament, is commensurate with the requirements of that part of
the United Kingdom. This motion obtained few supporters, and
after a brief discussion was withdrawn.d
The Lord Advocate appointed by the Derby ministry in July
1866, having failed to get re-elected, resigned office. His successor,
• See post, p. 710.
House of Commons, and the restoran See post, p. 450.
tion of the ancient Palace of Holyb Hans. Deb. vol. cxcii. p. 436.
rood. After a short debate, the
See a debate in the House of Lords, previous question was put thereon,
on April G, 1854, upon a motion in and negatived. Ibid. vol. cxxxii.
favour of' the appointment of an ad- pp. 49~-522.
c Ibzd. vol. cl. pp. 2118-2150.
ditional Secretary of State for Scotd Ibid. vol. clxx:v. pp. 1168-1199.
land, a larger representation in the
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however, was unable to get a seat in the House until December 1867.
Meanwhile great inconvenience was occasioned.e On March 22,
1867, a Scotch member enquired of the Home Secretary whether
any changes were contemplated in the management of Scotch business in the House ; adding that there was a growing feeling in
Scotland in fa.;our of the appointment of an under secretary of
state in the home department to perform the political functions of
the Lord Advocate, leaving to the latter the professional duties.
In reply, the Home Secretary (Mr. Walpole) admitted that both in
and out of the House there was an increasing desire ' that some
civilian in the shape of an assistant or under-secretary should be
the medium of communication with the people of Scotland instead
of the Lord Advocate' tnd promised that the matter should be
attentively considered by the Government. He also confessed that
he was unable to conduct Scotch legislation without the aid of the
Lord Advocate; although for the present the Scotch members could
avail themselves of the services of the Scotch Lord of the Treasury
on all such subjects, whilst out of the House the Lord Advocate
would continue to communicate with them.f On June 20, however,
Mr. Gathorne Hardy, who had succeeded Mr. Walpole as Home
Secretary, intimated that 'he did not think there was a sufficiency
of business to render necessary the appointment of a distinct undersecretary of state for this particular purpose.' Agreeing that ' it
was a great misfortune' that the Lord Advocate should be without
a seat, 'ke hoped that at some time Scotland would do him the
justice to give him one.' Until then, 'the Scotch Lord of the Treasury would do his best to compensate for his absence.g Early in
the following session, one of the members for the English borough
of Thetford retired, and the Lord Advocate was elected in his stead.h

It has long been the practice for Scottish members in
the House of Commons to meet together, occasionally,
during a session, to discuss, in a friendly and confidential
way, all questions pending in Parliament, which affect the
interests of Scotland. They are thus enabled to discover
points of difference, and to arrive at a mutual agreement
They then communicate their
upon such measures.
views, in an informal manner, to the Lord Advocate,
who, without pledging himself to any particular course,
is generally materially influenced by the opinions thus
See ante, p. 237.
r Hans. Deb. vol. clxxxvi. pp. 397,
408.
e

g
h

Ibid. vol. clxxxviii. p. 167.
Dod, Parl. Comp. 1868, p. 134.
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expressed. Sometimes, the Lord Advocate will himself
convene and preside at a meeting of the Scotch members,
for a similar purpose. It is indisputable that the harmony
and success of legislation for Scotland has been materially
promoted by these conferences.;
•

III. The responsibility of Ministers of the Crown to
Pa1·liament.
1. IN
Cmnplain1B
n.p;ainHL
p:tt·ticular
mini~ters.

MATTERS OF COMPLAINT AGAINST PAUTICULAR MINISTERS•

•

Notwithstanding the modern rule of parliamentary
government, whereby responsibility is attached to the
whole administration for the acts of the several members
of which the same is composed, the ancient rule that
'the constitution of this country always selects for responsibility the individual minister who does any particular act 'i continues to hold good, and is directly applicable in cases of personal misconduct, for which the
collective administration decline to be answerable.
The growth of the principle of collective mjnisterial
responsibility was, as WC!. have seen, very gradual, and its
entire acceptance as a constitutional dogma of but
recent date.k So lately as in the year 1806, Mr. Fox,
when Secretary of State, repudiated the notion of considering the whole Cabinet to be responsible for every
ministerial act, claiming that there was a greater security .. _
against wrong doing in holding each particular ini:iiistel-- ·
directly if not exclusively responsible to Parliament and
to the country for the management of his own department. But the fallacy of this position was exposed by
Lord Castlereagh, who showed that the proceedings of
the House of Commons in regard to the Partition Treaties,
in 1698, proved that even at that early period all the
prominent members of the ministry were equally held
1 See Hans. Deb. vol. clxxv. pp.
11731 1179, 1197, 1490. Ibid. vol.
clxxviii. p. 15~1; vol. clxxix. p.
1191.); vol. clxxx1. pp. 510, 512.

j Earl Grey, in Parl. Deb. vol.
xviii. p. 1075.
k See ante, p. 109.
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accountable for a particular act of public policy, and
not merely the minister who had been instrumental in
giving effect to the same.1 The true doctrine on this Collective
subject was afterwards enunciated by the Earl of Derby, res:ponsi•
bility.
in the following terms: 'The essence of responsible
government is, that mutual bond of responsibility one
for another, wherein a government, acting by party, go
together, frame their measures in concert, and where if
one member falls to the ground, the others, almost as a
matter of course, fall. with him.'m
But the application of this principle would be often Does not
partial and insufficient for the ends of justice, were it not extend to
1
for the exception implied in Lord Derby's definition, and ~~:~~~~
which admits of a definite and unqualified responsibility duct.
being exclusively attached to a minister of the crown, who
is proved to have done anything which renders him personally liable to the censure of Parliament, or to punishment by legal process.n While the general responsibility
of the .whole administration would not suffice to screen
such al! one from the consequences of his own misdeeds,
neither would it necessarily follow that his colleagues
should be made accountable for the wrongful acts of a
minister in a matter which peculiarly concerned his own
department, unless they voluntarily assumed a share of
the responsibility, or were proved to have been implicated
therein.
The following are the leading cases of complaints in
Parliament in reference to the misconduct of particular
ministers. In none of these cases, did the administration
interpose to prevent enquiry ; nor did they venture to
1 Parl Deb. vol. vi. pp. 310-327.
And see the debates in the House of
Commons on July 9, 1782, when a
particular act of the late ministry
having been questioned, Mr. Fox
himself said that he had been one of
that ministry, ' and although he was
not the person in whose department
it lay to adYise the king on the sub-

ject, still he held himself responsible
to Parliament for the advice that was
given.' Parl. Hist. vol. xxiii. p. 159.
See also Edinb. Review, vol. cviii. p.
303. And ante, vol. i. p. 42.
m Hans. Deb. vol. cxxxiv. p. 834.
" As tv illegal or oppressive acts
by individual ministers, see ante,
val. i. p. 299.
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assume responsibility for the acts alleged to have been
committed; wherefore the censure of Parliament was confined, or, as the case might be, its investigations limited
upon each occasion, to tho conduct of the individual
minister, without any attempt being made· to affix any
portion of tho blame upon his colleagues.
CttH('f:l

of

emnpla.intH
agninHt
a 1niuister.

Tn 1805, Lord Molvillo, who wafl then ]'inrt Lord of the Admiralty, was impeached by tho Honse of Commons for certain irregularities committed while holding tho office of 'l'roastJrer of the Navy.
After tlw criminatory vote had been agreed to by the House, Lord
Melville resigned his ministeri:1l office. It-was nevertholoAs deemed
oxpocliont to era,so l1is name from the list of Privy Councillors ;
nlthough he was afterwardll acquitted of the charges preferred
a.gai nst ltirn. 0
011 May l,J,, 1ROG, rec;olut;ions wero movod in tho Honse of CommonH, eh:u·ging tl10 J<hrl of Rt. Vincent with negligence, misconduct,
Hltll <lurolidion of dtd;y, wltilst lto ltelU tho office of :First Lord of
Uw A.t1mira,l1,y, which he hn,d rm;.ignod two years previously. The
elta,r·g<:K wcr·o diNeUAKod 011 their morii>R, and it appearing that they
were <pt iLo nnfonJI(led, Lhoy wut·o negatived without a division.
VV lt<~ron pon !VIr. SoeroLa,ry I~' ox 1n·opm;ed a voto of thanks to }jJarl
St. Vincent fur hir; nnvaJ a<lminiflk:d;ion, which was ag·rood to,P
In 18(1\l, li.RH. tho Duko of York was chn,rgod with ~onniving
at the corrupt ~ale of military commissions, 11nd though exculpated
afi;or enquiry by t,ho House of Commons, he resigned his o1lico.q
In 1810, tho Earl of Chatham, who commanded tho unfortunate
W11lchoren Expedition, and who was also a Cabinet minister, was
censured by the House of Commons for having irregularly and unconstitutionally reported directly to tho king, in regard to that
oxpedit.iorJ, instead of transmitting his report through the proper
chnnnel. r
In 1825, Lord Chance1lor Eldon's delays in adjudicating upon
cases before tho Court of Chancery gave rise to a motion in the
Honse of Commons for a return of the causes pending ' during the
last eighteen years, wherein judgment has not yet been given,'
which was allowed to pass, though it gave gx'eat offence to the
Chancellor, who 'almost came to a determination,' after disposing
of these arrears, to resign his office. This investigation led to the
introduction, by ministers, of a Dill to expedite proceedings in
Chancery, and stimulated Lord Eldon to greater activity, without
occasioning any ministerial difficulties.•
0
State Trials, vol. xxix. pp. 5491481.
P Purl. Deb. vol. vii. pp. 158- 214.
q See ante, vol. i. p. 408.

Ante, vol. i. P· 171.
• Campbell, Chancellors, vol. vii.
pp. 419-429.
r
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In 1844, Sir James Graham, the Home Secretary, complained to
the House of Commons of remarks made by a member of the House
in a speech delivered at Leeds, which reflected injuriously upon his
p3rsonal conduct as a member of Parliament and of the Government.
Upon the advioo of Sir Robert Peel, the Leader of the House, the
complaint was fully investigated, after which, resolutions, declaring
that the charges were unfounded and calumnious, were agreed to
by the House.t
During a debate in the House of Commons on March 11, 1845,
on the affairs of New Zealand, a charge was preferred against Lord
Stanley, the Secretary of State for the Colonies, by a member, connected with and represe;tting the New Zealand Company, to the
effect that his lordship, after agreeing to a certain arrangement
with the Company, in 1843, and undertaking to give Instructions
to the Governor of New Zealand in accordance therewith, had
afterwards transmitted secret Instructions to the Governor which
were entirely inconsistent with his previous engagement to the
Company.u It was agreed that an opportunity should be afforcled
to the Colonial Secretary of rebutting this accusation. Accordingly,
on March 18, the Under-Secretary for the Colonies (Lord Stanley
being a peer), on a motion for papers, entered into full explanations
in vindication of his chief. From the debate which ensued it
was evident that the House acquitted· the ·Colonial Secretary 'of
any intention to deceive, or of any actual deception.' v
On Fe"bruary 29, 1864, the attention of the House was called to
a recent trial in Paris of certain Italians for a conspiracy to assassinate the Emperor of the French, at which the name of Mr. Stansfeld,
a member of the House, and the Civil Lord of the Admiralty, was
mentioned as having been in personal communication with some of
the conspirators. Mr. Stansfeld warmly rebutted the implication,
and expressed his abhorrence of the crime.w Nevertheless, on
March 17 it was moved to resolve 'That the statement of the
Procureur-General on the trial of Greco, implicating a member of
this House and of her Majesty's Government, in the plot for the
assassination of our ally the Emperor of the French, deserves the
serious consideration of this House.' After much debate, the
motion was negatived by a majority of ten.x But this having been
t Com. J ournaJs, vol. xcix. pp.
2.'35, 2.39. Hans. Deb. val. lxxiv. pp.
2.'36, 299-BOEl.
" Hans. Deb. val. lxxviii. p. 645.
v Ibid. pp. 89El, 1094-11.37.
w Ibid. vol. clxxiii. p. 1255, and
see ibid. p. 1931.
x Ibid. vol. clxxiv. pp. 250-28.3.
Mr. Stansfeld was present in the

House during this debate, and voted
against the motion. This proceeding
was afterwards commented upon,
but the Speaker decided that it was
no infringement of the rule for bidding
the vote of a member upon a question
in which he was peculiarly interested.
Ibid. p. 340.
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evidently a party vote, it was generally supposed that Mr. Stansfeld,
considering the position wherein by an act of indiscretion he had
placed the House and the Government, should have resigned. It
appeared, however, that at the outset of the enquiry he had placed
his office at the disposal of the crown, but that th~ Premier (Lord
Palmerston) had refused to accept of his resignation. This occasioned another debate.Y At the next sitting of the House, Mr.
Stansfeld announced that, having become convinced that he had
ceased to bring strength to the Govemment, and fearing that he
might prove a source of difficulty and a cause of embarrassment to
them, he had resigned his office. He then proceeded to give satisfactory explanations as to his former conduct. He was followed by
Ijord Palmerston, who spoke in high pr:ise of Mr Stansfeld, and
declared that his resignation, which was much regretted, had been
entirely voluntary. Tho matter was then dropped.•
Complaint~
('OV('l'Cd

by cullt>ctive responsi!Jility.

In the following cases, the ministry assumed entire
responsibility for the proceedings complained of ; and the
quc:-;tion was aceordingly dealt with by the House as one
of confidence in the administration.
On September 4, 1835, Mr. Hume submitted to the House of
Commons a ~:~erios of resolutions, couuemnatory of the terms upon
which tho late West Indian Compensation Loan had been contracted by Mr. Spring Rice, the Chancellor of the Etohequer ;
whereby, as he alleged, a serious loss had been sustained by tho
public. The Chancellor of the Exchequer rose immediately and
entered into an elaborate defence of the transaction; admitting,
however, that it was one ' on which the House ought to look with
extreme attention, if not with some jealousy,' that he had no right to
complain of the present motion ; and that if it were substantiated,
it should be followed up by an address to the king to remove him
as well from the office he held as from his councils for ever. He
concluded his defence by moving, ' That the terms on which the
said loan had been contracted were such as to afford the most
satisfactory proof of the public credit of the British Empire.'
Having undertaken to refer Mr. Hume's resolutions to an eminent
Hans. Deb. vol. clxxiv. p. 322.
• Ibid. pp. 396-401. See also the
circumstances, already stated, attending the resignation by Mr. Lowe, in
18134, of the Vice-presidency of the
Education Committee of the PrivyCouncil, in vindication of his 'personal honour,' which he considered
to have been impugned by a resoluY

tion of the House of Commons (ante,
vol. i. p. 267). Also, the resignation
of Lord Chancellor Westbury_, in
1866, upon the passing of a resolution
by the House of Commons, which
imputed to him ' a laxitr, of practice
and a want of caution w1th regard to
the pnblic interests ' in his capacity
of Lord Chancellor. Ibid. p. 426.
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accountant and calculator, the Chancellor of the Exchequer's
amendment was agreed to without a division.a
On March 6, 1838, Sir William Molesworth moved, in the House
of Commons, an address to the queen to declare that (Lord Glenelg)
the present SeG;retary of State for the Colonies did not enjoy the
confidence of the House or of the country, being deficient in the
qualities of' diligence, forethought, judgment, activity, and firmness.'
Ministers at once met this motion by asking the House to consider
it, with them, as an attack on the Government generally ; for ' in
this country, the Government is not an administration of separate
and distinct departments ; but, as is well known, the measures of
each department are submitted to the consideration of the Cabinet,
and the Cabinet is resp~nsible in its individual capacity for the
policy of each department, though the execution of the measures
may rest with the departments themselves.b After a long debate
on the colonial policy of the Government, the motion was negatived
on division.c
In the sessions of 1844 and 1845, complaints were made to the
House of Commons by Mr. T. S. Duncombe against Sir James
Graham, the Home Secretary, for an alleged arbitrary and illegal
exercise of power in causing certain letters to be opened at the Post
Office. Committees oL secrecy were appointed by both Houses
(that of the Commons being proposed by Sir James Graham himself)
to enquire into the matter, but it appeared by their reports that
nothing had been done by the Home Secretary abusively, or without
legal warrant. Attempts were then made in both Houses to obtain
the consent of Parliament to an amendment of the law, so as to
prohibit the continuance of the practice. But ministers, while
consenting to enquiry, justified the conduct of the Home Secretary,
and assumed entire responsibility for the same.d
On June 17, 1850, a resolution, proposed by Lord Stanley, was
agreed to by the House of Lords, censuring the policy of the
Government in relation to Greece. This resolution was especially
aimed at the conduct of Lord Palmerston, ·the Foreign Secretary.
It was met by a counter-resolution, agreed to by the House of
Commons after a protracted debate, approving of that policy; The
defence was principally undertaken by Lord Palmerston, whose
speech on this occasion is said to have been one of the finest ever
delivered in Parliament.e Of this debate, Mr. Disraeli (as a leader
a Mirror of Pari. 1835, pp. 29462952.
b Lord Palmerston, Mirror of Pari.
1838, p. 2429.
e Ibid. pp. 2415, 2530; see Sir R.
Peel's comments on this case, ibid.
1839, p. 1722, and Hans. Deb. vol. cl.
p. 582.
d Hans. Deb. vol. lxxv. pp. 892,

97 4, 1264; vol. lxxvi. p. 311 ; vol.
lxxvii. pp. 668, 834, 932; vol. lxxix.
p. 307; vol. lxxx. p. 1033; Commons'
Papers, 1844, vol. xiv. pp. 501, 505 ;
and see Broom, Oonst. Law, p. 616;
May, Oonst. Hist. vol. ii. p. 294.
e Hans. Deb. vol. cxi. p. 1332; vol.
cxii. pp. 107, 380, 739.

382

THE MINISTERS OF TilE CROWN.

of the Opposition) afterwards remarked that he approved of tho
manner in which it had been conducted, for although the motion
' involved a direct impugnment of the policy of the department over
which Lord Palmerston presided,' he repudiated the idea that' the
transactions of the part.icular minister could be diss~ciated from the
policy of the complete Cabinet.'f
On February 19, 1852, a vote of censure was moved in the House
of Commons directed against the conduct of Lord Clarendon, the
I1ord-Lieutenant of Ireland, in paying a newspaper editor out of the
public funds, for writing in defence of the Government during a
time of disaffection in Ireland. The motion was aFJ follows : ' That,
in the opinion of this House, the transactions which appear recently
io have taken place between the Irish Gov·ernment and the editor of
a Dublin newspaper are of a m1ture to weaken the authority of t'ho
oxocui>ive, and to rofloet diserodit on the administration of public
aflhirs.' 'l'ho Premier (Lord John Russell) defended his colleague,
and alleged tlmt such praetiees, though never resorted to in England,
had tnJmn place in Ireland under different administrations, and
under existing cir·eumstanccs in that country were not unjustifiable.
The motion was ncga.tived on a division.g
Cn~os

whoroin
offimding
miJJister
resigned.

In the following cases, the minjstry were relieved from
the respont:~ibility they would otherwise have incurred for
the com1uct of a colleague upon a particuln.r occ~sion, by
the resignation of tho minister whose proceedings bad
been questioned, and by their own disavowal of the
act complained of.
In June 1855, during the progress of the war with Russia, Lord
John Russell, being then Secretary of State for the Colonies, was
sent by the Government on a special mission to Vienna. He there
entered into engagements for a treaty of peace between the contending powers, which he brought home and laid before the Cabinet.
His colleagues, however, did not approve of the treaty, and tho
matter dropped. 'l'he war proceeded, and Lord John Russell, notwithstanding his disapproval of it, continued in the Cabinet. These
facts having leaked out, Lord John Russell was questionedin the
House of Commons on the subject, when he justified his own conduct
and position, but not to the satisfaction of the House. Whereupon
Sir E. B. Lytton notified his intention to move a vote of censm·e
upon his lordship, as follows : ' That the conduct of our minister
in the recent negotiations at Vienna has, in i.he opinion of this
r Hans. Deb. vol. cxix. p. 137.
g Ibid. vol. cxix. pp. 764-824.
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House, shaken the confidence of this country in those to whom its
affairs are entrusted.'h It being probable that this motion would
pa.ss, which would have pla,ced the Cabinet as well as Lord John
Russell in an awkward predicament, his lordship forestalled the
action of the :J;Iouse by announcing, on July 16, his resignation of
office. It was hinted that his colleagues had urged his retirement,
although Lord Palmerston undertook to assume the responsibility of
defending him if he chose to remain. At all events, his resignation
had no sooner been notified to the House, than Lord Palmerston
gave assurances that the projected treaty had been abandoned, and
declared that the Government were united in a determination to
pi•osecute the war with vigour. The hostile motion was then
withdrawn.i
•
In May 1858, the Earl of Ellenborough, being then President of
the Board of Control, wrote a despatch to Lord Canning, GovernorGenera] of India, disapproving of a proclamation about to be issued
by him to the natives of India, in regard to their conduct during
the Indian mutiny, on account of its undue severity. This despatch
wa,s of a secret and confidential nature, yet Lord Ellenborough
caused it to be communicated to both Houses of Parliament prematurely, and without the sanction of the Premier (the Earl of
Derby) or of any other members of the Cabinet. Opinions adverse
to the despatch having been~ generally expressed in Parliament, his
lordship promptly assumed entire responsibility for it; and transmitted to the queen direct (and not, as is customary, through the
Premier) his resignation of office ; nbtifying his colleagues afterwards of the step he had taken. Shortly after tlus occurrence, on
}\fay 14, the Earl of Shaftesbury submitted to the House of Lords
resolutions disapproving of the despatch, and censuring its premature
publication. In moving these resolutions, Lord Shaftesbury urged
that the ministry were bound by the act of their colleague, and
ought to have resigned as a body, and not permitted Lord Ellenborough to be the sole sufferer for an act which must be regarded,
constitutionally, as proceeding from the Cabinet collectively. In
reply, it was contended by the Premier ancl by the Lord Chancellor
that ' the responsibility of a Cabinet for the acts of each of its
members must cease when a particular member of a Cabinet assumes
to himself the blame of any acts, and quits t,he Cabinet in consequence ; ' and that while by 'remaining in office and acting
together, a1l the members take upon themselves a retrospective
responsibility for what any colleague has done,' that responsibility
ceases if they disavow and disapprove of the particulm· act upon the
first occasion that it is publicly called in question. This doctrine,
Annual Register, 1855, p. 154.
; Hans. Deb. vol. cx:x:xi:x:. pp. 880-

h

944, 1204 ; and see ibid, vol. cl. p.
659.
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Lord Derby showed, was confirmed by the above-mentioned case of
Lord John Russell, in 1855. As regarded the substance of Lord
Eilenborough's despatch, the Premier declared that he adopted it,
adhered to it, and stood by it ; but regretted and disapproved of its
premature publication. He alleged, moreover, that the severe expressions made use of in the despatch were chiefly attributable to
tho fact that certain information in reference to the intended proclamation, which had been communicated by Lord Canning to tho
ex-President of the Board of Control (Mr. Vern on Smith), with the
idea that he was still in office, had been withheld from the new
Government. At the close of this debate, the previous question was
put on the proposed resolutions, and negatived) On the same day,
a similar vote of censure was moved in. thE!' House of Commons, but
condemning in more explicit terms the writing of the despatch, as
well as its premature publication. An amendment was proposed
thereto, to resolve that the House would abstain from expressing
any opinion on Lord Canning's proclamation until it had further
inform~1tion on tho subject.
After four nights' debate, the resolution
and amendment wore both withdrawn; the ministry having rested
their defence on similar grounds to those taken in the House of
J_,ords. 1' In the course of the debate, Mr. Vernon Smith (exPreHidcnt of the Board of Control) was induced, after repeated
rofu;;nlH, to cmrm1 unimto to the House, through :Lord Palmerston,
the exJ;raetH on public affairs fl'Dm ]etters received by him since l1is
resignation of ofiice, from J_,ord Canning.'
Past, misconduct of
ministors,
how cloalt
with.

The extent to which the respom1ibility of a minister of
the crown for misbehaviour in office remains in operation
after his retirement from the Cabinet, and the appropriate
proceedings to bring such an offender within the reach of
parliarnentary censure and punishment, were the subjects
of discussion in the House of Commons in 1855, after the
report of the Sebastopol Committee, which exposed a
grievous amount of mismanagement on the part of certain
ministers who held office during the early stages of the
Hussian war. The following conclusions were arrived at
upon that occasion, viz. : that a new ministry should not
be held ace-ountable for the misconduct of one of their
number under a previous administration ; and that the
j
k

1

Hans. Deb. vol. cl. pp. 579-670.
Ibid. pp. 674-1060.
Ibid. p. 925; see comments upon

this case, in Smith, Parl. Remembrancer, 1857-8, p. 77.
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only available methods of procedure against an ex-minister
of the crown, were by parliamentary impeachment; or,
by addressing the crown to remove his name from the
list of the privy council, or otherwise to proceed against
him by due process of law.a
Responsibility to Parliament permits of and ensures a
greater degree of vigilance over the acts of public men
than was attainable under prerogative government. Consequently, it tends to prevent the commission of political
crimes, such as disgr~ed our history in former periods,
and which compelled a recourse to the extreme measure of
impeachment. On the other hand, it has substituted the
milder punishments of censure and clepriva:tion from office
for such ministers as have justly incurred the displeasure
of Parliament by their incapacity or misgovernment. Impeachments, however, though rarely necessary under our
modern political system, may still be resorted to on suitable
occasions.b Since Walpole's downfall-when the last
attempt was ineffectually made to impeach a minister of
the crown for political offences 0 -it has been the salutary
practice, although not strictly according to the theory of
our constitution, to consider the loss of office and the public
disapprobation as punishments sufficient for errors in the
administration not imputable to personal corruption.d But
should any case of administrative abuse- either by a responsible minister of the crown, or by any other high
public functionary-hereafter occur, of sufncient gravity to
• See ante, vol. i. pp. 334-336. The
last impeachment in England was in
1805, in the case of Lord Melville,
for alleged malversation in office, see
ante, p. 378. After the resignation of
Mr. Pitt, in 1801, a motion was made
in the House of Commons for an
address to the king, to thank his
Majesty 'for having been plAased to
remove the Rt. Bon. W. Pitt from
his councils;' but an amendment was
proposed, to substitute resolutions
expressing a high sense of the value
VOL. II.
C

of i\fr. Pitt's public services, and of
the wisdom, energy, and firmness of
the government during his administration. This amendment was agreed
to by the House. Com. J ourn. vol.
lvii. p. 419.
b See May, Const. Hist. vol. i. p.
464; May, Prac. of Parl. ch. :x.xiii;
and see Sir W. Molesworth's speech,
~Iirror of Pari. 1836, p. 1306.
c See ante, p. 125.
d J\:Iacaulay, Essays, vol. i. on Hallam's Const. History, p. 204.
C
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justify a proceeding of such peculiar solemnity, it would
be appropriate to have recourse to this ancient remedy
f()r the investigation and redress of political offences.e
In the event of the head of a responsible }lepartment of
state absenting himself, from whatever cause, from the
fulfilment of his official duties, it would be proper to
take notice of the matter, in Parliament, and, if necessary,
to invite action thereon.
When, in February, 1855,I,ord John Russell was sent as plenipotontif1ry to Vienna, to diseuss with tht ropresent~•tives of other
powers the terms on whieh a treaty of peace with Russia might be
concluded, he was not a member of the administration; but, upon
tho reconstruction of the cabinet, on J3'ebruary 22, a telegram was
tranRmitted to his lm.·11Khip a,t Vienna, offering him the Rcals of the
Colonial Office, which he immediately accepted.£ On March 9, the
l~arl of Derby took notice, in the House of r,ords, of 'the very great
:iucnnvonionco and injury to tho public service' occasioned by the
absence fr·om tho eonntry, and from his ofiicial duties, of the Colonial
Secrota.ry; more ospeein,lly as no Undor·-Socretrtry had been yet
n.ppoinl,o<l to J'Oprosont t;]w department in tlw House of Commons.
l~m·l Granville (the ProFJ.idont of tho Council) replied, that for the
present tho Homo Socrot~1ry (Sir George Grey) would. also take
charge of tho Coloni!tl dcparotmonL, being- 'formally and tochnien.lly'
competent, as a Secretary of State, to control £my bmneh of tho
Seeretariat.g On March 12, Sir John Pakington called ai;tontion, in
the House of Commons, to tho same matter. Be characterised tho absence of the Colonial Secretary on a special mission as 'most unusual
and extremely unsatisfactory;' the only precedent for it being when
a Foreign Secretary had gone abroad to conduct negotiations, which,
however, were closely counected with his particular department.
hml Palmerston (the prime minister) defended the arrangement;
alleging that it would be of brief duration, and that, meanwhile, the
coloninl business would not be neglected.h On March 30, Sir John
Pakington again mooted tho matter, intimating that it was understood that Sir G. G~y had been obliged to relinquish the additional
duties laid upon him, and that they had been assumed by the Premier
himself. He gave notice that if, after the Easter holidays, the
" The expediency of proeeeding by Appx. pp. 208, 209.
g Hans. Deb. vol. cxxxvii. p. 336;
impeachment against Governor Eyre
was mooted in the House of Commons and Ree post, p. 4113.
h Hans. Deb. vol. cxxxvii. pp. 419in 1866. Hans. Deb. vol. clxxxiv. p.
425.
1838.
f Annual Register, 18551 p. 53;
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interests of the Colonial Office were not better attended to, he should
take the sense of the House upon the question. Sir G. Grey admitted that the facts had been correctly stated, and that the present
arrangements could not be sanctioned for any length of time ; but
declared that t~e prime minister was constitutionally competent to
take temporary charge of any department.i Parliament was afterwards informed that Lord John Russell would probably be at his
post by April 28. In point of fact, he resumed his seat in the House
of Commons on April 30, when no further reference was made to
his absence)

2.

IN REGARD TO T!IE ADMINISTRATION COLLECTIVELY.

The responsibility of the ministers of the crown to
Parliament, as it is now understood, is practically a responsibility to the House of Commons. For, notwithsta:nding the weight and authority which is properly attached
to the opinion of the House of Lords upon affairs of state,
the fate of a minister does not depend upon a vote in that
House.k 'The Lords may sometimes thwart a ministry,
I'eject or n1utilate its measures, and even condemn its
policy ; . but they are powerless to overthrow a ministry
supported by the Co£nmons, or. to uphold a ministry
which the Commons have condemned.' 1 But the verdict
of the House of Commons itself derives its strength and
efficacy from its being a true reflex of the intelligent will
of the whole community. Until a vote of the Commons
has been ratified by the constituent body, it will seldom be
regarded as conclusiv·ely determining upon the existence
; Ib;rl. pp. 1405, 1415.
the House of Commons, passed on
Ibirl. pp. 1503, 1785, 1791, 1951. October 10, declaring their unabated
k See ante, vol. i. pp. 27-31 ; Hans.
confidence in ministers, and their
Deb. vol. clxxxviii. p. 133.
adherence to the principles of the Re1 J\fay, Canst. Hist. vol. i. p. 467.
form Bill. (Roebuck, Hist. of Whig
But when the second reading of the Ministry, vol. ii. p. 217; Mirror of
Reform Bill was negatived in the Parl. 1831, pp. 2880, 2910.) A
Honse of Lords, by a majority of 41, second defeat on the Bill, in the
on the morning of October 8, 1831, it House of Lords, in the following
appears that the prop1·iety of resign- session, actually produced a resignaing was seriously discussed by the tion of the ministry, but being susadministration, and that they were tained by the Commons, no other
only deterred from that step by the administration could be formed, and
anxiety of the king that thev should they were speedily recalled to office.
1·etain office, and by a resolution of See ante, vol. i. p. 120.
c c 2
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of a ministry. When, in 1848, Sir Robert Peel was first
informed of the overthrow of royalty in France, an!J the
proclamation of a republic, he shrewdly remarked:' This comes of trying to carry on a govern~ent by means
of a mere majority of a chamber, without regard to the
opinion out of doors.'m
The prerogative of the crown, in the choice, nomination, and dismissal of ministers, and the circumstances
under which Parliament may lawfully interfere therewith,
have already engaged our attentio~ in a former chapter;
wherein it has also been shown, that the lack of a
majority in the House of Common~, favourable to the
choice of the sovereign, however unuesirable, and even
obJectionable, as a general rule, does not operate as a
positive restraint or limitation upon that choice in the
first instance.n Tho recognition of this principle serves
not only to secure for tho sovereign a legitimate share
in thu direetion of tlw government, but is otherwise
valuable. l!'or it will sometimes hnppcn that a ministry,
though in possession of tho general eonfidonco of Parliament, loHes for a time "its popularity; and until it shall
have become capable of again administering the government in harmony with the House of Commons, it is
11ecessary and advisable that it should relinquish the
holm of the state into other hands. Tho new administration, selected by the crown from an opposite political
party, has meanwhile an opportunity of vindicating the
choice of the sovereign, and of winning, in its turn, the
favour of Parliament-without which it must speedily fall
-by skilful administration and by 8n acceptable policy.o
This is, in itself, a public advantage, for a long unbroken
tenure of power on the part of any ministry has a natural
tendency to beget corrupting influences, and to create
an inJ·urious sense of jrresnonsibilitv.P
j_

~

cepting· office without a majority in
m Cobden, Political Writings, vol.
the House of Commons, see ante, vol.
ii. p. 232, n.
i. pp. 212-214; also, Hans. Deb. vol.
n See ante, vol. i. pp. 211-214.
o See
Edinb. Rev. vol. cxxvi. cxci. -p. 1704.
p. 502. I<'or cases of ministers acP Edinb. Rev. vol. ex. p. 61.
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It is of the utmost importance that tl1ere should be a .Th!inisexcomplete understanding between the members of a newly- terial
planations.
appointed administration and the Houses of Parliament.
It is, therefor~, customary upon the formation of a new
ministry, for explanations to be immediately given in
both Houses, if they are then in session, and if not, as
soon as possible after they have met.q This course was
pursued in 1782, upon the reconstruction of the Whig
ministry under Lord Shelburne, consequent upon the
death of the late prel'll.ier, Lord Rockingham, when the
principles which formed the basis whereon the new
ministry was formed were communicated to the Lords
and Commons on July 9 and lO.r In like manner, when
Sir R. Peel resigned on the Corn Law question, in 1845,
and, after an ineffectual attempt by Lord John Russell to
form a ministry, resumed office, with enlarged powers,
these events having occurred during a recess, upon the
re-assembling of Parliament ministerial explanations were
given in both Houses ; voluntarily, by Sir R. Peel, in the
Common~, and in compliance with a formal request, by
the Duke of Wellington, in the :Cords." Until, however,
the re-appointment of the Palmerston administration, in
18fl9, it was accounted sufficient if the ministerial statement was made by the Premier in his own chamber,
without it being needful to repeat it in the other House.t
But, owing to complaints, in 1858, of the irregularity of
this course,u it has since been the usual, though not the
invariable practice, for ministerial statements upon a
change of ministry to be addressed, simultaneously, if
possible, to both Houses, the consent of the crown to
such disclosures having been duly obtained."
Mirror of Parl. 1835, p. 61.
• See Hans. Deb. vol. cliv. pp. 457,
Parl. Hist. vol. xxiii. pp.152-J89; 478. ·when Earl Russell succeeded
and see ante, vol. i. p. 75.
to the premiership upon the death of
• Hans. Deb. vol. lxxxiii. pp. 68, Lord Palmerston, in 1866, no minis165, 1003.
terial statement was made to either
t See Lord John Russell. Hans.
House, upon the meeting ofParliament.
Deb. vol. cxxiv. p. 17.
·
When the Ea1·l of Derby took office
u See particularR of this case below.
in July, 1866, he made hiR statflment
<1
r
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But the House ' has no right to ask for more than a
general exposition of the main principles on which a
government is formed. It has no right to enquire into
all the conditions which may have taken :Qlace between
the several members of the government.' Any conditions,
however, which have been ' specially referred to ' in debate by new ministers as the ' stipulations and conditions '
upon which they agreed to accept office, may be suitably
enquired into by other members.w
When Lord John Russell was appoint~ prime minister in 1846,
upon the resignation of Sir Robert Peel, the Whig party being then
in a considerable minority in tho House of Commons, Mr. 'r. S.
Duncombe enquired what were the principles on which the new
government was formed, and tlw policy they intended to pursue ?
observing that, 'according to all parliamentary usage, when a now
man became prime minister, he had felt it a duty due from him to
tho country and to the people to expln.in to Parliament on the first
occasion tho principles on which his government would be conducted.' Lord J·olm H.usscll quostionoll tho necessity for any such
explanntion; observing, thn,t ho had hoen a member of tho House for
more than thirty years, proclaiming and declaring his opinions on
almost every occasion, so that they could now he no se<;lret to the
House. NovcrtholesR, in reply to enquiries that lmd bt,on made in
regard to his int011dcd policy on certain groat public questions, he
admitted that he was bound, as fi1l' as he could, to stt~to his opinion
as to the mo€le in which the government should bo conducted in
respect to those particular questions ; .and he did so at considerable
length, refraining, however, from pledging himself to any particular
course with regard to some of those questions.x
On February 27, 1852, when the Earl of Derby took office, he
explained the general principles upon which his administration
would be conducted. But afterwards, in reply to an enquiry as to
the intended policy of ministers in reference to tlw corn laws, Lord
Derby claimed the right of abstu.ining from any positive declarations on the subject until after the election of a new House of
Commons, when ·II1inisters would adopt a policy in accordance with
the general opinions of the country therein expressed.Y Upon the
in the House of"Lords (Hans. Deb.

w

Mr. Disraeli, confirmed by Mr.

vol. clxxxiv. p. 726), and it was not Gladstone. Hans. Deb. vol. cxxxviii.
repeated to the Commous. But when p. 2039.
Mr. Disraeli replaced Lord Derby, as
Premier, a ministerial statement was
addressed to each House on March 5,
1868. Ibi.d. vol. cxc. pp. 1104, lllG.

• IMd. vol. lxxxvii. pp. ll68-1185.
Ibid. vol. cxix. pp. 889-906, 9981014.
Y
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return of Earl Derby to power, in 1866, the new ministers again
claimed the right of refraining from an explicit statement of certain
parts of their intended policy until the subject matter thereof should
be brought before Parliament in the ordinary manner, i.e. by the
introduction of~ bill for the settlement of the particular question.•
On March 1, 1858, upon the re-appointment of the Earl of Derby
as premier, he stated in the House of Lords the general principles upon which he would carry on the government.a No similar
statement was made in the Commons. .Accordingly, on March 12,
after the new ministers had been re-elected, Mr. Osborne expressed
his surprise that no account had been given to that House of the
policy intended to be pursued by ministers. He trusted that when
the new Chancellor of the Exchequer asked a vote in Supply, he
would be prepared to give the House some programme of his intended measures, and that the House would grant no supplies until
he bad done so. The House then went into committee on the Navy
Estimates, when Sir J. Pakington (First Lord of the .Admiralty) deprecated the observations just made, and said that the Premier had
given the required information 'in another place,' and the Chancellor
of the Exchequer (Mr. Disraeli) and other ministers, in their addresses to their constituents : any repetition of these statements
would, he thought, be a waste oftime.b On March 15, Mr. Osborne
again adverted to the unusual course taken by ministers in omitting
any explanations of their intended policy to the House, and expressed
astonishment at being referred to statements made elsewhere on the
subject. He also characterised Lord "Derby's explanations in the
House of Lords as being vague and incomplete. In reply, Mr.
Disraeli denied that it was an essential or invariable practice for
ministers to offer to the House a formal programme of the measures
they intend to bring forward, or of the principles they profess. He
showed that according to precedent, when the Premier was a peer,
it was unnecessary to repeat in the Commons any statement he
might have addressed to the Lords. .And he declined to give the
House any additional information upon the policy of the government
beyond that which had already been communicated elsewhere.
Lord John Russell reiterated his conviction that it was unnecessary
for a minister on taking office to make a declarati"on of his policy,
and urged upon the House their duty to abstain from an attempt to
embarrass the Queen's ministers upon their first appointment, and
to judge of them by their measures. After a few remarks from
other members the matter was dropped. c

z Ibid. vol. clxxxiv. pp. 907-909.
• Ibz"d. vol. cxlix. p. 22.

b

c

Ibid. pp. 1067 1077 111.
Ibid. pp. 182-222.
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The most eminent authorities agree that when a cabinet is reconstructed, it is as necessary to enter into explanations as when a total change of government takes
place ; and particularly in order to avoid tqe imputation
of intrigue.d But the practice in this respect is of recent
origin," and has not been uniform. Up to the year 1854,
repeated instanceR occurred of partial changes in an existing administration in relation to which no information
was communicated to Parliament; r while, on other and
similar occasions prior to that time,.such information was
freely given. It is now afforded, as a matter of course, to
both Houses. g
When Mr. Gladstone retired from the cabinet, before tho beginning of the session of 1845, owing to a difference with lds collcn,gues
in 1·egard to n, proposed increaRe of the Maynooth grant, he availed
hirnscH' of tho dehnte on tho address at tl1c opening of Parliament to
oxplnin t1w cauAo of his rm~ignation. He said that he 'freely and
entirely recognir-wd the claim of tho House to be correctly informed
of' tho motives whielt lend members oitllor to accept oflico under the
CJ•own, or to un<lol'trtko U10 sonrcoly less grave responsibility of
quitting it; an(l, therefore, could not refuse to give some account of
what had reccr1tly occurred ~ith respect to himself'.'h
~
Wl10n Lord John Russell resigned his position in Lord Aberdeen's
ministry, in 1855, he notified the House of Commons, through a
fr·iend, that he 'would take an early occasion of stating the grounds'
of his resignation. Next day he gave this information.; And when,
shortly afterwards, the ministry itself was broken up, and ineffectual attempts were made, both by the Earl of Derby and by Lord
John Russell, to form another, explanations were given, in both
Houses, by t1l0so noblemen, as well as by the Duke of Newcastle,
ex-Secretary for War)
d Mr. Disraeli.
Minor of Parl. Derby's ministry, occasioned by resignations the causes of which had
1840, pp. 24, 70.
• See, in regard to Mr. Pitt's resig- been fully explained to both Houses,
nation in 1801, ante, vol. i. pp. 80, 82. no further explanations were made
f See Mirror ofParl. 1839, pp.5231,
on behalf of the newly-appointed
52g8; ibid. 1840, p. 23 ; Hans. Deb. ministers. The bare fact was stated
vol. exxx. p. 94; ibid. vol. cxxxii. p. to the Commons, but nothing seems
to have been said about it in the
80 ; vol. exxxiv. P· 921.
g Soe l\!Iirrm of Parl. 1831), p.ll4;
Lords. IMd. p. 1575.
h Ibid. vol. lxxvii r- 77.
Hans. Deb. vol. exxxiv. p. 335; ibid.
' Ibid. vol. exxxvi. pp. 04] 1 960.
vol. elxxxv. pp. 1284, 1323, 1339.
J See ante, vol. i. p. 14.9.
But when, in 1867, three Dukes were
appointed to fill up vacancies in Lord
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On the foregoing occasion,,:Lord Derby observed that
he thought it was 'the duty of every public man, whether
he accepts or whether he abstains from accepting office,
to be prepar~d to give at the proper time a full explanation, both to his own friends and to the country, of the
motives which may have induced him so to accept or
abstain.' Such explanations, however, 'should never be
given until a government is actually formed, and the
state of affairs is decided.'k
After what has be~n already stated, it will be obvious,
that upon the resignation of a ministry, or of any prominent minister, explanations should be given of the causes
thereof, when the fact is announced to Parliament ; ; provided that the permission of the sovereign to disclose the
same has been first obtained.m But when a single member of a cabinet retires, until he has made his own statement in the House to which he belongs, the government
cannot explain the grounds of his withdrawal to the
other House. n
All llJ.inisterial explanations in the House of Commons
are subject to the rule which flrovides that 'by the indulgence of the House, a member may explain matters
of a personal nature, although there be no question before
the House; but such matters may not be debated.'o .Any
debate, therefore, following upon a ministerial explanation,
would be irregular ; and no speech at such an occasion
should be concluded by a formal motion, with a view to
bring on a general debate.P
k Hans. Deb. vol. cxxxvi. p. 1259.
This rule h~ts not been held to apply
to the subordinate office of a junior
Lord of the Treasury. Upon the resignation of one of these functionaries,
in 1861, the Premier (Lord Palmerstan) declined to state the reason for
his retirement. Ibid. vol. clxiv. p.
197.
1
Ibid. vol. cxxiii. p. 1698; vol.
clxxxv. pp. 1312, 1323.
m See ante, p. 56.
n Hans. Deb. vol. cxxxvi. pp. 989,

943, 960; and see ante, vol. i. p. 149,
n, a delay in announcing the resignation of a whole ministry to the Commons, because the Premier, by whom
the formal statement should first be
made, was a peer, and the Lords had
adjourned over the day.
o Rules, Orders, &c., No. 155.
P The Speaker, and Mr. Disraeli.
Hans. Deb. vol. clxxiv. pp.l215, 1216.
But upon May 4, 1868, on a formal
motion to adjourn, a debate took
place after a ministerial statement by

Rule concerning

explanations.
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On May 5, 1868, however, Mr. Gladstone, on a forma.! motion for
the adjournment of tho House, asked Mr. Disraeli (the Premier), to
explain an apparent discrepancy between a statement he had made
to the House on tho day previous, and one addressed to the House
of Lords on the same subject by another minister. In reply, Mr.
Disraeli gave a clearer statement of his intended ~caning, which
led to some debate and further explanations from Mr. Disraeli, when
tho matter dropped.q

Ministm·ialnngotiatiun8,

In the House of Lords, the practice on such occasions
is less strict.r
During the progress of rninisteria~ negotiations, it is, as
a general rule, inexpedient and objectionable to make
enquiries in Parliament as to whether particular individuals
have been chai·ged to form a ministry-or invited to form
part of a ministry-and upon what conditions. Such
questions arc inconvenient, as tending to the prematuTc
disclosure of confidential matters." But when difficulties
and delays have arisen in the formation of a ministry,
and it is in contemplation to aduress the crown on the
subject, it is not unpreceucntcd to permit enquiries of this
kind, ' as tending to explain the conduct anJ cJear the
characters of pnblic men.' It is, neverthclcsFJ, optional
with those to whom such questions are put, whether they
will answer them or not.t
We have already pointed out the reasons which would
justify a sovereign in dismissing his ministers : u likewise
the eircumstances that would naturally lead to the resignation or reconstruction of a ministry.v It now remains
to explain the nature and extent of the control over the
ministers of the erown which is constitutionally exercised
by the House of Commons.
As it is essential that the ministers of the crown should
possess the confidence of the popular chamber, so the
Mr. Disraeli. Ibid. vol. cxci. pp.
1Gn4-1717.
q Ibid. pp. 1787-1819.
r See ante, vol. i. p. 160; Hans.
Deb. vol. cxci. p. 1687.
• Lord Brougham. Mirror of Pari.

1834, p. 2715.
' See Parl. Deb. vol. xxm. pp.
313-316. Mirror of Pari. May 11,
1832,p. 2001.
u Ante, val. i. pp. 67, 211.
v Ante, pp. 199, 21D.
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loss of that confidence will necessitate their retirement
from office. The withdrawal of the confidence of the
House of Commons from a ministry may be shown either
(1) by a direct vote of want of confidence, or of censure for
certain specified acts or omissions; or (2) by the rejection
of some legislative measure proposed by ministers, the
acceptance of which by Parliament they have declared to
be of vital importance ; or, on the other hand, by the
determination of Parliament to enact a particular law
contrary to the advic;.e and consent of the administration.
The direct vote of want of confidence, as a procedure
for the removal of an obnoxious or an incapable ministry,
is of comparatively recent origin :w and for its present
accepted form, whereby the House declares that it has no
confidence in an administration, without assigning their
reasons for such declaration/ no precedent exists anterior
to 1841.
The assault upon Sir Robert Walpole, which was made simultaneously in both Houses of Parliament, on February 13, 1741, and
which, though unsuccessful at the time, was the proximate cause of
his dow~fall, was substantially inten1ed as a vote of want of confidence. The motion was for an address to the king, praying him to
remove Sir Robert Walpole, the then chief minister, 'from his presence and counsels for ever,' without alleging any particular offence
he had committed. For this omission, Sir Robert declared the
motion to be ' one of the greatest encroachments that was ever made
upon the prerogative of the crown.' The motion was negatived by a
large majority, but a few months afterwards a general election took
place, and defeats in the new House of Commons speedily compelled
Sir Robert Walpole to resign his office.Y
In 1779, a proposed amendment to the Address in the House of
w Something very like a vote of
want of confidence was introduced in
Grand Committee, on November 23,
1692, but it was not followed up, and
<came to nothing.' (Parl. Hist. vol.
v. pp. 733, 770.) See Lord John
Russell's animadversions upon the
hesitancy of Pitt to propose a vote of
want of confidence in the Addinj.rton
ministry, in 1803-4, lest it should be
deemed an encroachment upon the

royal; prerogative, notwithstanding
his conviction of the weakness and
incompetence of ministers. Life of
Fox, vol. iii. p. 310.
x For a vindication of the propriety
of this method, see Massey, IIist. of
Eng. vol. iii. p. 235.
Y Pari. I·Iist. vol. xi. pp.l047-l388.
Mahon, Hist. of Eng. vol. iii. pp.
101-113, 153.

Vote of
want of
confidence,
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I~ords, setting forth tlw necessity for 'new councils and new counsellors,' was characterised by r~ord Chancellm· Thurlow as 'an
outrage on the constitution,' on the ground that it was an attempt
to condemn ministers 'by a side-wind, without notice, and without
evidence.' Lord Camden very properly rebuked the.Chancellor for
this speech; but the amendment was negatived.z
In 1782, after repeated attempts in tho House of Commons to
overthrow Lord North's administration, a direct vote of want of
collfidence was moved. Jt was embodied in a long resolution,
enumerating causes of dissatisfaction connected with the loss of the
American Colonies, and the continuance of the war, for which the
House ' can have no further confidence ' in the existii1g minist,ry.
'l'his motion wa,s negatived by a majority of nino only, in a full
Honse. Whereupon notice was given, that it would be followed by
!1I10ther, to the same effect, unless the Government retired. But on
the day appointed for tho intended motion, Lord North ann01mced
hiR reRigrmtion. 'l'his was the first example of a change of ministry
as the immediate result of a vote of the House of Commons. a
When tho great fl,ttack was made upon the newly appointed
miHiKtry of Mr. Pitt, in 1784, several resolutions, partaking more
or leRs of tho nature of votes of want of confi.dence, wore passed
l1y tho House of Commons. But tho minister gallantly struggled
on aguinRt a powcrflll majority until tho time was ripe for an appeal
to the country, when he obtained a reversal of tho verdict against
him by a dissolution of Parliftmcnt. The a,dverse motions" against
Mr. Pitt embodied, in every inst11ncc, reasons of complaint, ttlthongh
Mr. Fox, who then led the Opposition, declared that 'it ltad always
been his opinion that the House could advise the removal of ministers
without giving their reasons.' b
Thenceforward, we find repeated i)lstances, in both_}IQusesof
Parliament, of motions to express a want of confidence in the
ministry, none of which were successful-all of them, however,
setting forth, with more or less detail, the grounds of objection and
the causes of complaintc-until we come to the memorable case
of 18M.
On May 27, 1841, after Lord Melbourne's ministry had sustained
numerous defeats in both Houses of Parliament, and particularly a
defeat in the House of Commons upon the important question of

vol. vi. pp. 591-594. In the Lords :March22, 1798, Parl. Hist. vol. xxxiii.
p. 1317; June 2, 180?, ibid, vol.
xxxvi. p. 1571. In the Uommons :December 4, 1800, ibid. vol. xxxv.
p. 710; June 3, 1803, ibid. vol.
733, and especially p. 697.
xxxvi. p. 1535.
c :For example, in 1797, in both
Houses, see Adolphus, I·Iist. of Eng.

• Parl. liist. vol. xx. pp. 1087,
1002.
" Ibid. vol. xx1i. pp. 1170, 1214;
ante, vol. i. p. 73.
b Parl. Hist. vol. xxiv. pp. 239-
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the Sugar duties, and had declared their intention of proceeding
with the public business, Sir Robert Peel moved to resolve that
'Her Majesty's ministers do not sufficiently possess the confidence Modern
of the Rouse of Commons to enable them to carry through the form of
such votes,
House measures which they deem of essential importance to the
public welfare; and that their continuance in office under such circumstances is at variance with the spirit of the constitution.'
After a protracted debate, this motion was agreed to by a majority
of one. Whereupon, as soon as the necessary business could be
completed, a dissolution of Parliament took place. Upon the meeting of the new Parliament, amendments were agreed to, in both
Houses, to the Address, to substitute three paragraphs in lieu of
others in the Address wltich had been moved on behalf of ministers.
' The corner-stone of the amendment ' was to declare that it was
'essential ' that ' the government should possess the confidence of
this House and of the country, and respectfully to represent to her
Majesty that that confidence is not reposed in the present advisers
of her Majesty.' Exception was taken to this motion, by Lord
John Russell, that in announcing its opinion in regard to the
ministers of the crown, the House 'is bound to state the reason of
its proceeding,' and that 'motions of this description have always
been founded on facts evidently sufficient to justify the intervention
of the House.' d Nevertheless, the adverse amendments being carriedin both. Houses, by large majorities, the Queen responded with
an assurance that she would take ' immediate measures for the
formation of a new administration.' e •
Again, on June 7, 1859,-upon the meeting of a new Parliament
after a dissolution to take the sense of the country in regard to
Earl Derby's administration, which had been defeated in the House
of Commons on the question of Reform,-an amendment was proposed to the Address in answer to the Speech, in the House of
Commons, to add certain words to submit to her Majesty that it is
essential that her Majesty's government should possess the confidence of this House and of the collntry ; and respectfully to represent that such confidence is not reposed in the present advisers of
her Majesty. This amendment being agreed to, the ministry
resigned office/

The House of Commons is constitutionally competent
to express, at any time, either its partial disapprobation
of a ministry, or its general want of confidence in the
d

Mirror of Pari. 2nd. Sess. 1841,

pp. 21::l, 213.
e

For a more detailed narrative of

this case, see ante, vol. i. pp. 131-1;30.
f See ante, vol. i. pp. 154-158.

'l'HE MlNIS'l'ERS 0.1!' THE ClWWN.

\Vhon n

Yote of
want of
confirlcuce

i8 appro-

priate.

VotoH of
CClli)Ul'O.

policy and proceedings of the administration.
The
latter, however, is a right which should be sparingly
exercised, and reserved for great occasions. A vote of
want of confidence, though justifiable under certain
circumstances, is open to serious objection if' it be hastily
or unreasonably entertained for mere party purposes.g
Moreover, no person has a right to bring forward a
resolution of want of confidence, or a vote of censure, in
respect to any ministry, unless he is prepared to assume
the consequences of such a proc~eding, and the responsibility of placing the government in a minority.
Those eonseq\lences would naturally be either a <lissolution of Parli'ament, or that the sovereign would call
upon the promote,rs of the successful attack to assist in
the formation of a 'new ministry.h
A vote of censure upon a particular act or policy of
tho administration-like a vote of want of confidenceis a matter of vitnl eoneern. When passed by tho House
of I1ords, sueh a vote, though not noceBsarily fatal, is, as
we lmve seen, of very great importance, and can pnly be
counterbalanced by the .distinct approval of the same
policy by the other House. 1 The foEm"~tl censure of a
ministry, for any act or omission in tho o:xerciBe of their
administrative functions, by the House of Commons, will
ordinarily lead to their retirement from office, or to a
dissolution of Parliamont,i unless the act complained of
be disavowed, when the retirement of the minister who
was especially responsible for it will propitiate the House,
and satisfy its sense ofjustice.k
g Mr. Disraeli, Hans. Deb. vol.
cxxxv. p. 226.
Sir G. C. I,ewis
(Chane. of .Exch.), ibid. vol. cxxxviii.
p. 2129. Hearn, Govt. of Eng. p. 210.
Stanhope, Life of Pitt, vol. i. p. 190.
And see ante, vol. i. p; 212.
h Upon this principle the leaders
of the Conservative party united
with the government in opposing a
hostile motion submitted to the House
of Commons on June 3, 1862, and

which the Premier (Lord Palmerston)
declared that he should regard as
equivalent to a vote of want of confidence. Hans. Deb. vol. clxvii. pp.
349, 386. See also ibid. vol. cxci.
p. 1902; vol. cxcii. pp. 648, 797, 1035.
1 See ante, vol. i. p. 28; Beam,
Govt. of Eng. p. 160.
J Ante, vol. i. p. 133.
k See ibid. pp. 267, 426 ; ante,
p. 382.
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'l'hus : the Coalition ministry resigned, in 1782, on account of a
vote of censure by the House of Commons upon the terms of peace
with America ;1 the Aberdeen ministry resigned, in 1855, because
of the appointment by the House of Commons of a select committee
to enquire into the state of the army before Sebastopol, which was
regarded by th"e government as condemnatory of their conduct of
the war ;m the Palmerston ministry appealed to the country, in
1857, against a vote of censure by the House of Commons, in relation
to certain proceedings in China.n Being sustained upon this occasion
by the new Parliament, the ministry were again subjected to a vote
of censure, in 1858, in consequence of an objectionable correspondence with the French government in regard to the law for the
punishment of conspiracf to murder. 0
On the other hand, Sir Robert Peel persevered in retaining
office, in 1835, notwithstanding a vote of censui·e which was carried
against ministers in the House of Commons, by the insertion of a
paragraph in the Address in answer to the Speech at the opening of
Parliament, condemning the 'unnecessary dissolution' of the preceding Parliament. But Sir R. Peel justified this course upon the
ground that no minister who is obstructed by a powerful Opposition,
upon the first formation of his government, is bound to resign after
his first defeat ; and that inasmuch as the constitution has conferred
upon the sovereign the sole right of nominating his ministers, they
were entitled to a fair trial, and should be judged of by their policy
and conduct in office.P

~ "l Want of confidence
in an adtn"inistration is not necessR1
d
n

Defeat of
ministers
in Parlia-

y expressed on y by a vote of censure, or by a istinct

resolution to that effect ; .., it may be unequivocally ment.
declared in other ways, as bythe refusal of the House to
follow the lead of ministers upon any particular oceasion.
In such cases, however, it must rest with the ministry to
determine upon what policy or proceeding they will take
their stand; and what extent of deviation from the
course they have advised Parliament to pursue will be
regarded_ as a withdrawal of t~~ co~1:fi:len:e heretofore :/1/..lk:J. ~;;lj.t"f!:.
reposed m them by the House."' It IS m the power of 'lob,/..i('J, ?t:f(
ministers to treat any motion that may be made in the
House, even a motion of adjournment, in this way; q and
1

· •·

i

P Ibid. pp. 126, 135, 212.
'bSir, Hugh~ Cairns, Hans. Deb;
n•l. clxxxii. p. 1489; and seep. 1856.

"
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they will sometimes meet a motion on a question of
public policy, which was not intended to be a censure on
the government, with a declaration that if agreed to by
the House, they will considm:. it as equivalent t_oa vo,te of
want of confidence.r ~ •. <:fitr.t"'"*'''-:.lh'flJ4t~iJ lvt I~· 3~ l \
Vot.rJH of'
As a general principle, the confidence of tlie House of
eon!i,lnnco.
Commons in the ministers of the crown should not be
assertc.id by any abstract resolution, but should rather
be inferred from the support given by tho House to
the executive government, and by its mode of dealing
with the measures proposed for •its consideration by
..the ministry. There are undoubtedly occasions which
(!)would justi(y a government in asking for an express
v;)dcclaration of· conflUence fhnn the House of Commons,
Oeither in reference to their general policy, or to some
~articular feature of it ; but such occasions are very
t.!'l mre.s A direct vote of confidence may suitably be
a::?'agroud to by the Ilm1He of Commons, when the policy or
_ conduet of miniHtCn:l l1as been assailed elsewhere, in a
Inanncr calculated, unless neutralised by tho a~tion of
the Commons, t~ impair their just authority and influence, or to lead to their resignation of office.t
"i

'-

On May 3, 18G7, a motion was made in the House of Commons,
' That her Majesty's Government, in refusing the use of Hyde P~nk
for tho purpose of holding a political meeting, have asserted the legal
right of tho crown, and deserve the support of this House in so
doing.' Mr. Gladstone, while admitting the duty of the Honse to
ro:-;poct and support tho authority of the crown and of the ministers
in the administration of the law, considered it to be beyond ·the
duty of tho House to assume responsibility fOI" any step tho executive
government might take in the exercise of their legal powers, so as
to affirm or question tho correetnesR of t.heir judgment. He, therefore, advised that the motion should be withdrawn; a request which
the mover, after a short debate, complied with.u

r See ante, vol. i. p. 479.
148 ; ante, vol. i. pp. 28, 120.
" Hans. Deb. vol. clxxxvi. pp.
' Sir R. Peel. Mj;r,ror of Parl.
1839, pp. 1721, 173Ut.W. ~141'1... 19GG, 1973, 1987.
' Hearn, Govt. of Eng. pp. 145-

''::.~'

"~

'· '.,,~...~~ ....
.....

~ ~-

"'-%

"

t \

-t.l!

~-~.: "-~ '4' ~ ~'*\ft

THEIR RESPONSIBILITY TO PARLIAMENT.

401

We have next to enquire, how far the inability of Minisministers of the crown to control the course of legislation t1:~ts on
on public questions should be taken as an indication that Bills.
they had lost the confidence of the House of Commons.
It has beeb. already shown that whereas, by modern
constitutional practice, ministers are required to initiate
Bills upon all questions affecting the public welfare-it
being in the power of private members likewise to introduce similar measures-it is customary and expedient
that considerable latitude sh~uld be granted to the legislative chambers in amending or rejecting the ministerial
measures, without it being assumed by any such proceeding that they have withdrawn their confidence in the
advisers of the crown."
In proof of this position, precedents have been adduced,
in the preceding pages, of important public measures
brought in by ministers, which were rejected by Parliament,w or so amended as to lead to their abandonment.x
Also, of Bills of a constitutional character introduced by
private wembers, and carried through one House, notwithstanding the opposition of ministers? But we find
no example of any Bill being permitted to pass through
both Houses to which ministers were persistently opposed."
Where the opinion of Parliament has been unequivocally
expressed in favour of a particular Bill, regardless of
objections thereto expressed by ministers, it has been the
invariable practice for ministers either to relinquish their
opposition, in deference to that opinion, and to lend their
aid to carry the measure, with such amendments as might
be necessary to conform it to their own ideas of public
policy,a or else to rcsign.b Every successive administration,
Ante, pp. 302, 310.
See ante, pp. 305, 318.
523.
• See ante, pp. 303, 311.
x Ante, p. 302.
Case of the Irish
b Resignation of the Russell minChurch Appropriation question, May, istry in 1851, on a franchise Bill,
Const. lEst. vol. ii. p. 486; and see and in 1852, on a militia Bill being
Earl Russell's comments on this case, carried against them ; ante, val. i.
p. 145.
Hans. Deb. vol. cxci. p. 1441.
VOL. II.
DD
v

w

See ante, pp. 300-315.
See ante, vol. i. pp. 132, 133,

Y
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under parliamentary government, has thus been enabled
to maintain-with more or less adherence to their party
principles, or to their political programme-the constitutional control over the proceedings of Parliament in
matters of lcgiHlation which appertains to their office : a
control which the majority ordinarily possessed by ministers of tlie crown in tho legislative chambers enables them
to exercise without infringing upon the independence of
Parliament.
If, however, a Bm is introduc~d, or an amendruent
carried, in either House, to which ministers are unable to
agree, and· they arc unwilling to permit it to pass that
House upon the chance of its being rqjected by the other,
a mini:-;terial c1;isis must ensue; and ministers will either
request the House to re-consider its vote, unless they are
prepared to take the consequences of defeating the ministry
upon a vital question,c or they will at once appeal to the
cot1ntry, or retire from oince.'1
A mere defeat, or even repeated defeats, in tho House
of Commons, upon isolated questions, would npt necessarily require the resigi"lation of a ministry whieh retains
the general confidence of Parliament." But if miuistors
deelare that they regard the passing of a particular
measure, in a certain shape, as a matter of vital importance, the rqjection of their advice by Parliament is
tantamount to a vote of want of confidence, and must
occm;ion their resignation.r For if the ministers of the
crown ' do not sufficiently possess the confidence of the
House of Commons to enable them to carry through the
c See ante, vol. i. p. 140; Lord cxxxiii. p. 1075; ibid. vol. cxxxv. p.
John Russell, Hans. Deb. vol. cxvi. 227; (defeats of the Derby ministry)
pp. 632-634: and see ibid. vol. eli. ante, vol. i. p. 155; and upon the
pp. 551-563; vol. cxcii. }lP· 485-404, general doctrine, see Grey, Pal'l.
Govt. Ed. 1864, p. 113 ; Edin.
022, 841. "tl.l! H{ ~.k ~ l..ru
Rev. vol. xcv. p. 228 ; Hearn,
<~ See ante, vof. 1. p. 145.
• Soc ante, vol. i. (defeats of Sir Govt. of Eng. pp. 221-233, and ante,
R ]>eel's ministry) pp. 125-127; vol. i. p. 1.32.
r See ante, vol. i. pp. 128, 143,
(defeats of the :Melbourne ministry)
130 note•, 132; (defeats of the Aber- 152, 160.
deen ministry), Hans. Deb. vol.
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House measures which they deem of essential importance
to the public welfare, their continuance in office under
such circumstances is at variance with the spirit of the
constitution.'g
Fnrtherrnore, while, as we have already noticed, questions of finance and taxation are especially within the
province of the House of Commons to detef'mine, and
they should be free to act in relation to such questions
without being hampered with the possible effect of their
votes upon the stability of the ministry,h yet, as regards
the estimates, it is otherwise. When ministers assume
the responsibility of stating that certain expenditure is
necessary for the support of the civil government, and the
maintenance of the public credit, at home and abroad, it
is evident that none can effectually challenge the proposed
expenditure, to any material extent, unless they are prepared to take the responsibility of overthrowing the
ministry. ' No government could be worthy of its place
if it permitted its estimates to be seriously resisted by the
Opposition ; and important changes can be made therein
only under circumstances which -permit of the raising of
the question of a change of government.'i
After the defeat of ministers upon a vital question, in
the House of Commons, there is but one alternative to
their immediate resignation of oiiice, namely, a dissolution
of Parliament, and an appeal to the constituent body.i
This alternative, however, is not constitutionally available
whenever a majority of the House of Commons has condemned a ministry ; it should only be resorted to under
certain ·circumstances, to be presently explained.k
While the decision of the House upon any question
g Resol. House of Commons, June
cxci. p. 1747.
j See Russell's 'Life of Fox, vol. ii.
4, 1841 (ante, vol. i. p. 131 ). See
also, Mr. Disraeli and Lord John pp. 54, 95; Gladstone, Hans. Deb.
Russell's observations. Hans. Deb. vol. cxcii. p. 1606.
vol. ci. pp. 704-707, 710.
k See post, p.405; Toulmin Smith,
h See ante, vol. i. p. 517.
Parl. Rememb. 1859, p. 74: Edin.
i Mr. Gladstone.
Hans. Deb. vol. Rev. vol. cxxviii. p. 575.
D D 2
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which is calculated to affect the relations of ministers
towards the House of Commons is pending, it is highly
irregular and unconstitutional to refer to a dissolution of
Parliament as a probable contingency, with a view to
influence the conduct of members upon the particular
oecasion. For the Houses of Parliament should always
be in a position to exereise an unbiassed judgment upon
every question brought before them, fearing neither the
crown on tho one hand nor tho people on tho other.'
But after an appeal to the countrl has been determined
upon, the dissolution should take place with the least possible delay; that is to say, as soon as tho necessary business
before Parliament has boon disposed of ; tho Opposition
meanwhile ai~lingtho ministry in completing the same, and
refraining from any further attempt to embarrass them.m
By necessary business iH to be understood such measures as are imperatively required for the public service,
or as may be proceeded upon by common consent. 'It
is inconsi:-;tent with all usage, and with the spirit of the
constitution, that a government should be en~blcd to
select the measures wl1iQh it thinks proper to submit to
tho consideration of a condemned Parliament,' or, 'to
exercise its own discretion, for party purposes, as to what
measures it will bring forward or what it will withhold."'
Upon the same principle, it is customary, when Parliament
is about to be dissolved upon the occurrence of a ministerial crisis, to restrict the grant of supplies to an amount
sufficient to defray the indispensable requirements of the
public service, until the new Parliament cn,n be assembled. o
In 1868, however, this wholesome constitutional rule was
departed from, by common consent, for reasons of public
convenience.P
1 See Hans. Deb. vol. ix. pp. 346n Sir R. Peel, Mirror of
Parl.
.348, 435, 449, 588; Romilly's Life, 1841, pp. 2136, 2137; and see post,
vol. ii. p. 194; Mirror of Parl. 1841, P· 41?.
, .
4~"
o t:;ee ante, vo1. 1. p.
bti.
p. 2113; Hans. Deb. vol. cl. pp.
P Hans. Deb. vol. cxcii. pp. 1126,
107U, 1085; vol. cliii. p. 1256; and
1223, 1602.
ante, vol. i. p. 146.
m See ante, vol. i. pp. 136 146.
1
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And here it may be suitable to notice the particular When it
may be
occasions upon which, by constitutional usage, a minister advised.
is justified in advising the crown to exercise its prerogative of dissolv.,ing Parliament.
Firstly, a dissolution may properly take place in order
to take the sense of the country in regard to the dismissal
of ministers by the sovereign, as in 1784," in 1807," and
in 1834.t
Secondly, on account of the existence of disputes
between the two Hou.iles of Parliament, which have rendered it impossible for them to work together in harmony.u
But happily there have been no cases of this kim1 since
the complete establishment of parliamentary government. ,
Thirdly, for the purpose of ascertaining the sentiments)
of the constituent body in relation to some important act·
of the executive government ; v or some question of
public policy upon which the ministers of the crown and
the House of Commons are at issue.w
Fourthly, whenever there is reason to believe that the
House ~f Commons does not correctly represent the
opinions and wishes of the nation. Upon this ground,
ever since 1784,x 'it has been completely established, as
See ante, val. i. p. 77.
' See ante, val. i. p. 93.
t Ibid. p. 124.
u Hans. Deb. vol. lxxxiii. p. 34.
As in 1679, because of the refusal
of the House of Lords to proceed
with the impeachment of Lord Treasurer Danby (Parry's Parls. p. 590);
in 1701, because of dissensions on
account of the impeachment of
Somers and other ministers; and in
1705, on account of disputes in the
case of the 'Aylesbury men.' Burnet's Own Time, A.D. 1701, 1705;
State 'l'rials, vol. xiv. p. 695.
v As in 1806, after the failure of
the negotiations for peace with
France, and to strengthen the hands
of government in the continued prosecution of the war. Parl. Deb. vol.
viii. p. 27 ; but see Mirror of Parl.
183."i, p. 64.
r

w As in 1831 (see ante, val. i. p.
119); in 1852 (ibid. p. 146); in 1857
(ibid. p. 151); in 1859 (ibid. p. 154);
and in 1868 upon the Irish Church
question. Upon this .occasion Mr.
Disraeli claimed a right to dissolve
upon other grounds, the propriety of
which were disputed by Mr. Gladstone. But upon the question at
issue between ministers and the
House of Commons, Mr. Gladstone
admitted that a dissolution would be
justifiable, provided that there was
a rational prospect of the adverse
vote of the House being reversed by
the country. As Mr. Disraeli entertained a strong conviction that the
country would support him, he had
clearly a right to make the appeal.
See post, p. 410.
x See Russell, Memorials of Fox,
vol. ii. p. 245,
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the rule of the constitution, that when the House of Commons refuses its confidence to the ministers of the crown,
the question whether, in doing so, it has correctly expressed the opinion of the country, may. properly be
tested by a dissolution ; and that the House of Commons
cannot attempt to resist this exorcise of the prerogative,
by withholding the grants of money necessary for carrying
on the public service till a now Parliament can be assembled, without incurring the reproach of faetion.'Y
'l'he prerogative of dissolution,. however, should be
exereised with much forbearance. :V"~requent or abrupt
dissolutions of Parliament ' blunt the edge of a great
instrument given to tho crown for its protection,' and
whenever they have occurred, have always proved
injurious to the State."
It is not a legitimate use of this prerogative, to resort
to it when no grave political question is directly at issue
between tho contenrling parties, and merely in order to
maintain in power the particular ministers who hold the
reins of government." The dissolution in 1834 lms been
impeached on this grot'md. It was avowedly done for
the purpose of strengthening the newly appointed
ministers in the House of Cmnmons, and without reference to any great question of state policy. 'Though
Sir Robert Peel's arguments in defence of it were very
plausible,b .the result was unfavourable to his administration, and the dissolution itself was condemned by the
House of Commons. The king was obliged to recall tho
ministers whom he had previously dismissed, and it is
Grey, Parl. Govt. new ed. p. 79. £rained from advisil1g a dissolution
• Peel, :Memoirs, vol. ii. pp. 44, when his administration was defeated
in the House of Commons, in 1852;
294.
and for the same reason he declared
a Sir R. Peel, Hans. Deb. vol.
lxxxvii. p. 1042 ; Sir R. Peel and that the dissolution upon the defeat
Lord John Rus~ell, ibid. vol. cxix. of I~ord PrJmerston's govcrnrnent in
p. 1070 : ibid. vol. cl. p. 1076, and 1857 was not justifiable. Hans. Deb.
Peel's 1\T~moirs, vol. ii. p. 295. Upon vol. cl. pp. 10761 1077.
b Peel's :Memoirs, vol. ii. PP· 43-48.
this principle Lo1·d John Russell reY
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now generally admitted that this dissolution was illadvised, and therefore an objectionable precedent.c
Mmeover, no minister of the crown should advise a
dissolution of Parliament unless he has a reasonable
prospect of securing thereby a majority of members in
the new House of Commons, who will 'honestly and
cordially concur with him in great political principles ; '
in other words, unless he entertains ' a moral conviction '
that a dissolution will procure him a Parliament ' with a
decided working majority of supporters.'d
Nor is there any co~stitutional principle which requires
that there should be an appeal to the country previous
to legislation upon great public questions, even though
they may involve organic changes in the constitution
itself; for, by the true theory of representation, asserted
by the highest authorities and enforced by the uniform
practice of Parliament, the actual House of Commons is
competent to decide upon any measure that may be
necessary for the well-being of the nation.e
NeveTt.b.eless, after the passing of the Reform Act of 1867,
whereby the area of representation was considerably enlarged, it
was objected, with great force, that no legislation involving new
and impOTtant principles ought to be undertaken by the existing
Parliament. Under such circumstances, to permit a Parliament
c May, Const. HiRt. vol. i. pp. 126,
127. Edin. Rev. vol. cxv. p. 236.
• Peel, Memoirs, vol. ii. pp. 294,
297 ; see also Grey, Parl. Govt. new
ed. p. 80; Hearn, Govt. of Eng. p.
1513. Upon this ground, Sir R. Peel
afterwards declared his belief that
the dissolution by the Whigs, in
1841, was unjustifiable; and for the
same reason he refused to advise a
dissolution upon his own defeat, in
184.6. See ante, vol. i. p. 143.
e For example, the Septennial
Bill of 1716 (see Hallam, Const.
Hist. vol. iii. p. 316 ; Mahon, }list.
of Eng. vol. i. p. 301); the Unions
between England and Scotland, and
between Great Britttin and Ireland
(Parl. Hist. vol. xxxv. p. 857) ; and

the repeal of the Com laws, in 1846,
by a Parliament elected in the interest of their maintenance, were severally enacted without an intermediate
dissolution, and the arguments of
those who, upon these occasions,
urged the necessity for a dissolution,
were declared to be 'ultra democratic,' 'dangerous,' and 'unprecedented,' by Whig and Tory statesmen alike. Hans. Deb. vol. lxxxiii.
p. 33 ; vol. lxxxiv. p. 464 ; vol.
lxxxv. pp. 224-226; ibid. vol. cxci.
p. 930. See also the obsel'Vations of
the Earl of Carnarvon, and of Lorcl
Monck, on the British North America
Bill, in 1867. Ibid. vol. clxxxv. pp.
572, 580; and Nova Scotia Assembly
Journals, 18613, Appx. No. 10, ]il 12,
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elected by the old, extinct, and uprooted constituency, to go on
making laws, dealing with taxation, and the govornmcut Qf the
country, would, it was urged, be quite inconsistent with sound constitutional principle.f

A valuable security against the imprope1: exercise of
this prerogative is that, before a dissolution can take
place, it must be clearly approved of by the sovereign,
after all t1Je circumstances shall have been explained to
him, and he shall have duly consiuered thom.g Upon
such an occasion, ' the sovereign ought by no means to
be a passive instrument in the hands of his ministers ; it
is not merely his right, but his duty, to exercise his
judgment in the auvice they may tender to him. And
though by refusing to act upon that advice he incurs a
serious responsibility, if they shoulu in the end prove to
be supported by public opinion, there is perhaps no case
in which this responsibility may be more safely and more
usefully incurred than when the ministers ask to be
allowed to appeal to the people from a deeision pronounced against them by the House of Commons.' For
they might prefer this request when thoro 'was ·no probability of the vote of the House being reversed by the
nation, and when the measure would be injurious to
the public interests. In such cases the sovereign ought
clearly to refuse to allow a dissolution.'h
In the Session of 1868, the newly appointed ministry of Mr.
Disraeli-aftcr sustaining a minor defeat upon a government Bill to
t,rttnsfer certain fines and fees in Ireland to the Consolidated Fundiwere defeated, on April 3 and 30, upon a vital question raised by
Mr. Gladstone in regard to the disestablishment of the Irish Church.
On the ground that this vote had ' altered the relations between her
Majesty's government and the present House of Commons,' andrequired that ministers should consider their position, Mr. Disraeli
obtained an adjournment of the House from Thursday to Monday)
On Monday (May 4) both Houses were informed that ministers had
f Sir Hugh Cairns, Hans. Deb.
val. clxxxii. p. 1182 ; Mr. Disraeli,
ibid. vol. cxc. p. 1787; vol. cxci. p.
897 ; Lord Stanley, ibid. p ..501.
g

Wellington, in Peel's. Memoirs,

vol. ii. p. 300.
h Grey, p,,.]. Gnvt. new ed. p. 80.
i Hans. Deb. vol. cxc. pp. 12271234.
j

Ibid. vol. cxci. p. 1679.
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advised the Queen to dissolve Parliament, ' and take the opinion of Dissoluthe country as to the conduct of her ministers, and the question of tion of
the Irish Church;' but had also stated, ' that if her Majesty were of Parliament in
opinion that the question at issue could be more satisfactorily settled, 1868.
or the just inte:ests of the country more studied, by the immediate
retirement ' of ministers, they would resign at once. ' Her Majesty
was pleased to express her pleasure not to accept the resignation of
her ministry, and her readiness to dissolve this Parliament as soon
as the state of public business would permit.' Whereupon Mr.
Disraeli 'advised her Majesty that, although the present constituency was no doubt as morally competent to decide upon the
question of the disestablishment of the Church as the representatives of the constituen~y in this House, still it was the opinion of
ministers that every effort should be made with a view that the
appeal, if possible, should be directed to the new constituency
which the wisdom of Parliament created last year;' adding, that if
ministers had the cordial co-operation of Parliall'l;ent, the dissolution
might take place in the autumn.k
In the House of Lords, Earl Grey denied the right of ministers,
on being defeated in the Commons, to ask the crown for a dissolution of Parliament, unless there was strong reason to believe that
the House of Commons had misrepresented the feeling of the
country. In reply, it was contended by Lord Chancellor Cairns
that the present Parliament, having been elected under a prime
minister"Whose opinions in regard to the Irish Church were k11own
to have been adverse to those recently expressed by a majority of
the Rouse of Commons, the vote of the House on that question presented exactly one of those occasions on which ministers might
fairly advise a dissolution.!
·
In the Honse of Commons, Mr. Disraeli asserted that 'practically
it had been held to be the constitutional right of a minister, upon
taking office, to advise the crown to dissolve a Parliament elected
under the influence of his political opponents;' that the Earl of
Derby hacl waived that right upon his appointment, in 1866, because
'the Parliament itself was then but recently elected, and there were
other reasons of gravity and principle which induced him to hope
that he might be able to carry on affairs with the present Parliament.' At the c1ose of 1867, Earl Derby, having succeeded in
passing the Reform Act, might have claimed the right ' to take the
opinion of the country upon the conduct of ministers in carrying
this measure.' But he was deterred from doing so because there
were certain supplementary measures connected with the settlement
of the Reform question which still remained to be enacted. In the

k

Hans. Deb. pp. 1686, 17051 1794.

1

Ibid. pp. 1687-1689.
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present session, Lord Derby resigned, and was replaced in the premiership by Mr. Disraeli, the policy of ministers continuing unchanged. Under these circumstances, Mr. Disraeli claimed that
the original right to advise a dissolution of Parliament had devolved upon him. He added, that the approval gen~rally accorded
to the administrat.ion of public affairs by the new ministry was
such, that they felt free to appeal to the country, and had no fear
of the result. He had accordingly advised a dissolution upon the
question whether or not the Chm·ch in Ireland should be disestablished, having 'a profound conviction that the opinion of the
nation does not af,rreo on this subject with tho vote of the House of
Commons.'m
In reply, Mr. Gladstone denied the right•of a ministry to 'in.flict'
l1 ' penal' dissolution upon the country, for no other cause than its
'sitting in a Parliament that was called into existence before tho
ministry itself.' He argued t.hat there were two conditions necessary
to justify an appeal to the country by a government whose existence
is menaced by an adverse vote in the Commons. ' The first of them
is, that there should be an adequate cause of public policy; and the
second of them is, that there should be a rational prospect of a revel'RfLl of the vote of the House.' He denied the propriety of a dissolui.ion merely to determine the qneHtion wlwtlwr lln administration
Hhould COJJtinue in o!lico. Admitting tho right to dissolve wl1ere
ib W<Ml dou.htl'ul whether tho country would ratify tho vote of tho
Hollso, he contended that tho l:wge rn:~joritios (of UO :tnd Gtl'? against
ministers on the Irish ChurfJh question wore 'a sufliciont evidence
of the judgment of tho country.'"
Mr. Gladstone, moreover, protested against a postponement of ·t]w
dissolution-which, according to precedent, should be immediateto 'the autumn; ' ministers meanwhile proposing to submit to the
House questions of great constitutional importance. He also declared his intention of following up his resolutions upon the Irish
Church with a Bill to suspend appointments therein until after the
meeting of the new Parlin.ment. 0
Other leading members took part in the debate, and vehemently
opposed the contemplated delay in the dissolution of Parliament, and
the continuance of ministers in office for eight or nine months, until
a new Parliament could pass judgment upon them.
Mr. Disraeli, in reply, stated that ministers were willing to abstain
from all unavoidable legislation, and to limit themselves to passing
the Scotch and Irish Reform Bills, and the Boundary Bills, which
would permit of a dissolution in November, with an appeal to ' the
m Hans. Deb. vol. cxci. pp. 1695o Ibid. pp. 1714-1717.
For the
1702.
proceedings. upon this Bill, see ante,
n Ibid. pp. 1708-1713.
p. 310.
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new constituencies.' But he repudiated the notion that the adverse
vote on the Irish Church question-which he believed to have been
a conscientious vote on a subject of great importance-was to be
regarded as meant ' in any way whatever to imply a general want
of confidence in.the government.' On such a matter there ought to
be no mistake or misunderstanding. 'If you wish to pass a vote of
want of con-fidence, propose one. Let the case be fairly argued, Iet
the House give a deliberate opinion, and let the country judge.' If
the Opposition objected to the course proposed by ministers, it would
be their duty to propose a vote of this description, which, if carried,
would lead to an immediate dissolution. The reason why an immediate dissolution had not been already determined upon was, as
everyone knew, because lltinisters were 'placed, in reference to that
point, in circumstances of a peculiar and unprecedented character,'
wherein they would ' endeavour to arrive at some understanding
with the House which, while it would facilitate the progress of
public business, would be of the greatest advantage to the country.' P
But upon this, as upon later occasions, the House showed an evident
disinclination to favour the introduction of a vote of want of con-fidence, and no attempt was made, in either House, during the remainder of the session, to force the ministers out of office by such a
method.q
l\1eanwhHe, the Scotch and Irish Reform Bills, and the Boundary
Bills, were proceeded upon, and ministers were obliged to permit
very ext~nsive and important amendments to be made in these
measures. Upon one occasion, howe"ver, they stood firm, and refused to be responsible for certain amendments which had been
carried against them in committee on the Scotch Reform Bill. A
compromise was afterwards agreed upon, and the Bill allowed to
proceed.r
On May 29, l\1r. Disraeli repeated that the government were of
opinion that they shoulrl expedite the dissolution as much as possible, and confine their legislation, ' generally speaking, to that which
was necessary ; ' in other words, ' to the supplementary Reform Bills
and the Estimates.' Various government measures would accordingly be dropped. But it was urged that there were ' special
reasons' why the Bribery and Corruption Bill, the Telegraphs Bill,
and the Foreign Cattle Importation Bill, should be allowed to proceed, either wholly or partially; although it was admitted that it
P Hans. Deb. pp.1742-1745, 1816.
q See ibid. p. 1902 ; vol. cxcii. pp.
Next day, a discussion arose as to an 648, 797, 1036, 1224; vol. cxxiii.
apparent discrepancy between the p.l809.
r Ibid. pp. 436 1 473, 486, 622 1 841.
terms of the ministerial statement in
the House of Commons and that given See also the summary of proceedings
in the House of Lords, a point which on these Bills, in the Annual Register
has been noticed in a previous page ; for 1868.
see ante, p. 394.

412

THE MINISTERS 01•' THE CROWN.

would be ' for tho House to express an opinion' on this subject.
Mr. Gladstone concurred in these arrangements,• and finally all ~he
aforesaid Bills were passed through both Houses, except the ]'oreign
Cattle Bill, which encountered groat opposition, and was withdrawn}
Some difficulty arose on account of ministers propo~ng to take the
Votes in Supply for the whole year, instead of for a limited period,
and until the mooting of tho now Pn;rliament, at,r:reoably to precedent
in Himilar cases; but it being Hhown that the course proposed was
atlvisablo ou tho score of public convenience, the Opposition consented to it,u and tho session closed without further strife.
Uoviowing the relations of ministers towards the Honse of
Commons during the whole of this session, it is evident that they
were most unsatisfactory and objectionabl~. It would, however, be
unfiLir to impute blame, indiscriminately, to any party or person,
for w1tat was really owing to a combination of circumstances, which
prevented ministers from making that immediate appeal to the
country from tho adverse vote of the Honse of Commons which is
ordinarily required by constitutional usage. By mutual consent, the
ministcrN and. the House of Commons agreed, that the dissolution
should be deferred until the new constituencies were organised.
'l'his prolongeu, for several months, the unseemly and unconstitutional spectacle of a ministry holding onico by sufl'omnco, and unable
Lo cxol'oiso any efiectunl control over the proceedings of tho House
of Commons ; a condition of things whiclt, ib noel! soal'Cely be said,
was palpably at variance with the first principles of parli!tmonk~ry
governmcnt.v
Parlia·
mentnry
irltorforonce in
regard to

diHsolutiou~.

It is the undoubted right of either House of Parliament to address the erown, praying that Parliament may
not be dissolved,w or to express an opinion in regard to
the circumstances under which this prerogative has been
exercised.x But modern authorities are agreed in deprecating any interference by Parliament with the right
of the crown to appeal from the House of Commons to
the country whenever it may be deemed expedient ;
whether the House may think such an appeal to be more
or less advisable.Y By general consent, the alternatives
s Hans. Deb. vol. cxcii. pp. 10651068.
t Ibid. vol. cxciii. p. 1775.
u IMd. vol. cxcii. pp. 1126, 1223,
1602.
v See ante, vol. i. p. 2; Edin. Rev.,
_
vol. cxxviii. p. 572.

See ante, vol. i. pp. 119, 157.
Ibid. pp. 93, 126; Pari. Hi st.
vol. xxiv. p. 832 ; May, Oonst. Hist.
vol. i. p. 469.
Y Lord Palmerston, ante, vol. i. p.
156. Yonge, Life of Lord Liverpool,
vol. i. p. 222.
w

x
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of resignation of office, or of dissolution of Parliament,
ar~ now left to the discretion and responsibility of
ministers ; and though, when they have elected to dissolve, ministers have been met with remonstrances, there
has been no direct attempt, since the memorable year of
17 84, to interfere with the prerogative of the crown to
dissolve Parliament when and for what reason it thought
fit.'
A dissolution of Parliament having taken place,
ministers are not limited in their appeal to the country
to the question in dispute between themselves and the
House of Commons, but are at liberty to raise any other
issue, or rallying cry for the hustings, which they may
consider to be consistent with their policy and principles.3
vVhile it is usual for the ministers of the crown to
appeal to the constituent bodies in regard to any given
line of policy, or public measure, upon which they are
desirous of eliciting the opinions of the country-an
appeal ~vhich is responded to by the return of members
more or less pledged as to the coocse they will pursue upon
the particular question-the British Constitution rejects
the idea that a member of the House of Commons is, in
anywise, a delegate. Once chosen to this high trust, he
should be at liberty to act upon his own independent
judgment, as belonging to a free deliberative assembly ;
and though he is bound to respect any engagement that
he has distinctly made, yet, if he be wise, he will be exceedingly chary of fettering himself with pledges and
conditions, and will always bear in mind his paramount
obligations as a member of the great council of the
crown which is convened to decide upon matters of state
as they arise, not for local reasons, or in accordance with
• Lord Derby, ante, vol. i. p. 154;
l\Iay, Const. Hist. vol. i. p. 460.
• See ante, vol. i. pp. 138, 152,

...

155; Peel's Memoirs, vol. ii. pp. 292297.
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local prejudices, but with a view to promote the highest
advantage of the whole cornmunity.b
The verdict of the country having been pronounced
against ministers at a general election, it isz nevertheless,
competent for them to remain in office until the new
l)arliament has met, and given a definitive and final decision upon their merits ; for tho House of Commons is
the legitimate organ of the people, whose opjnions cannot
be constitutionally ascertained except through their representatives in Parliament." It is necessary, however,
and according to precedent, that the new Parliament
should be called together without delay.d
Under such circumstances, it is usual to take the
earliest opportunity to obtain a decisive vote upon the
fate of the ministry. A suitable occasion is afforded by
the AtJt1rcHs in answer to the Speech from the throne, to
wllieh an amendment may be moved, to declare that the
ntlviser:-; of the crown do not posseRs the conftdence of
the House. 'l'hi:-; motion, if agreed to, will leau to an
•
irnmediate resignation of the rninistry. 0
·whenever the Ilous<:s. of Parliament are notified that
the ministers of the crown have resigned, or have been
dismissed from their offices, and that the administration
is dissolved, it is customary for them to ac1journ over to
some future day, until a new ministry is formed. The
motion to adjourn, upon such an occasion, is usually and
properly made by one of the ex-ministers, at the request
of the person who has been entrusted with the formation
b ul)On
this subject, see Lord
Brougham's excellent canons of representative government, in his Political Philosophy, part iii. ch. xi. ;
Grey, Parl. Govt. new ed. p. 77 ;
Mill, Repres. Govt. p. 228; Park's
Lectures, pp. 134-138, citing a valuable article from The American
Jurist, No.8; Hearn, Govt. of Eng.
p. 475; May, Const. IIist. vol. i. p.
445; and Mr. Gladstone's eamest
protest in the House of Commons

against any 1 circumstances by which
the business of governing this country
is taken from within the walls of
this House and transferred to places
beyond them.' Hans. Deb. ,;vo1;.,! "l
clxxxvii. p. 719. '1/ :l.-'!:IG" (l'i ~ t l 5 ~
c Russell, Life of Fox, vol. ii. p.
89 ; Mirror of Parl. 1R35, p. 47 ;
ante, vol. i. p. 138.
d Ante, vol. i. pp. 136, 147, 157.
• Ibid. pp. 138, 158.
~
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of a new ministry.r Any further adjournments that may
be necessary before the new arrangements are complete,
should be proposed in a similar way. g For, notwithstanding their resignation, the out-going ministers are
bound to conduct the ordinary business of the House,
inasmuch as they retain the seals of office, and continue
in full possession of their official authority and functions
until their successors are appointed.h
Upon this point, it has been declared by Sir Robert Appointto
Peel, that ' though the members of an administration may ments
office by
have tendered their resignations, they were still entitled outgoing
Ministers.
to make any appointments which the exigencies of the
public service might require ; and these appointments
they were undoubtedly entitled to go on making until
they were actually superseded by the entrance into office
of their successors. It was always the practice to fill up
vacancies. Peerages promised by a minister's predecessors in office had been granted, though no instrument
had been signed or sealed on the subject. The moment
it was :eroved that those peerages had really been agreed
to by the out-going minister, ~ having taken the pleasure of the crown on the point, that moment the ministers
in power agreed to confirm the g~·ant, and thus respected
the engagements of their predecessors. Occurrences of
this kind constantly took place.' ;
Nevertheless, the political power of filling up vacancies
is one that is not invariably exercised by an out-going
minister. In 1782, George III. interposed to prevent it ;i
and when the Russell ministry resigned in 1852, they left
r Hans. Deb. vo1. cxxiii. pp. 1705,
1706.
g Ibid. p. 1717.
h Pari. Deb. vol. xvi. p. 735.
See,
In reference to Mr. Pitt's position in
1801, ante, vol. i. p. 81 ; Stanhope,
Life of Pitt, vol. iii. p. 296; see also
J\finor of Parl. November 16, 1830
pp. 273, 536, 541; ibid. 1834, p. 2720;
and see Campbell's Chancellors, vol.

vi. p. 566; Campbell's Chief Justices,
vol. ii. p. 389.
; Hans. Deb. vol. lxxiv. p. 82.
William IV. created two or th1·ee
peers after the Grey ministry had
resigned, acting upon the advice of
Earl Grey. Corresp. Will. IV. with
Earl Grey, vol. ii. pp. 397, 405.
J Donne, Corresp. Geo. III. vol. ii.

p.419.
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several vacancies not filled up.k But, in 1866, upon the
dissolution of the second Russell ministry, an offiue was
filled up by that government, which did not become
vacant until two days after their resignation had been
•
tendered to her Majesty. 1
During the interval between the resignation of a
ministry and the appointment of their successors in office
-an interval which has varied in duration, within the
past century, from one to thirty-seven uaysm-andlikcwisc
during the period which mm;t necessarily elapse from the
issue of new writs in tho House of lJommons on behalf of
the incoming ministers and their re-election, whatever
may bo the abstract right of Parliament to continue its
deliberations,n it is not customary for any important political quoHtion to be discussed in either House of Parlianwnt..0 It is usual to adjourn, from time to time, over
these periods, meeting only in order to dispose of 'businesH which is absolutely essential, and beyond dispute.' P
If the Houses couLiuuc t:litting, as a general rule, 'no
motion on which a diiTcroncc of opinion would qe likely
to arise ' should be subn:J.i.tted.<I
But this rule admits of one exception. While it would
not be regular to address the crown to ask for tho production of papers whilst the sovereign was without any
responsible adviscrs,r and no answer could be given to
::my such address until the sovereign had a responsible
minit-Jter through whom to act; s yet, if a ministerial ina ministerial interregnum in 1866,
I< Commons Papers, 1852-3, vol.
xxv. pp. 344, 345; II:tns. Deb. vol. the royal assent was give.n by commission to seveml Bills. Ibid. p. 694.
cxxvi. p. 87\3.
1 Hans. Deb. vol. clxxxiv. p. 751.
With re<rnrd to the sitting of select
m See ante, vol. i. pp. 162-lGG.
committ~es at such a time, the pracn See ibid. p. 114.
tice has not been uniform. See Mirror
of Parl. 1835, p. 847; Hans. Deb.
o Minor of Parl. Novemb. 1830,
pp. 272, 337; Hans. Deb. vol. cxiv. vol. clxxxiv. p. 649.
'' Mirror of Pari. 1841, Sess. 2. p.
p. 889.
250; Han~. De b. vol. cxxiii. p. 1709.
P Hans. Deb. vol. cxix. p. 914;
t
Mirror of Parl. 1835. p. 819..
ibid. vol. cxxxvi. p. 1202 ; ibid. vol.
• Lord John Russell. Hans. Deb.
cxlviii. pp. 1870-1892; ibid. vol.
clxxxiv. pp. 6921 697, 722. During vol. cxxv. p. 724.
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terregnum should continue for an unreasonable length of
time, it would be proper for the House of Commons to
interpose, and by an address to the crown, endeavour to
put an end .to so injurious and inconvenient a delay.t
Such addresses have been passed, or proposed to be
passed, upon several occasions, and they have usually
elicited from the sovereign a response in harmony with
the constitutional opinions therein expressed.u
Upon the occurrence of a change of ministry, it is cus- Interviews
between
tomary for the out-gtJing ministers to explain to their the
old
and new
successors, at personal interviews, the state of the public ministers.
business in their respective departments.v They are also
bound in honour to communicate to the proper officers
any private information upon public affairs that may
have been forwarded to them upon the presumption that
they were still in office. w
All public officers are required to leave behind them, Custody of
· d ocuments documents.
official
J
w 1en t h ey retire from offi ce, wh atever pubhc
may have come into their possession during their term of
office, in•order that a complete history of all public transactions may be preserved in the· archives of the department. Private letters, however, do not come within this
rule, even though they may exclusively relate to affairs
of state. But no ex-minister is at liberty to quote in
Parliament from any document which he may have received while in office unless it has first been made public
by being laid before Parliament. x
When an opposition comes into office, it is not expected to ' abandon its own engagements and adopt those
' Hans. Deb. vol. cxxxvi. p. 1300. municated to his successful rival
u See ante, vol. i. p. 214; .May,
(Sir R. Peel) all the suggestions
Conet. I-list. vol. i. p. 462.
which he thought likely to facilitate
v Hans. Deb. vol. cxix. p. 245;
the communications of the new goibid. vol. cxxxv. p.l226; vol. clxxxiv. vernment with her majesty.' Saturpp. 1344, 1606. As a proof of Lord day Heview, August 3, 1867, p. 152.
.Melbourne's 'unselfish regard for the
w Hans. Deb. vol. cl. pp. 404---409,
pu?lic interest, and genuine affection 526; and see ante, p. 384.
x Hans. Deb. vol. clxix. pp. 378,
for the queen,' it has been stated,
that upon relinquishing the premier- 475; and see post, p. 507, and vol. i.
ship, in 1841, 'he thoughtfully com- p. 605.
E E
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of jts antagonists.' Y And though, as we have seen, it is
customary for in-coming ministere to ratify and give
effect to the intentions of their predecessors in the distribution of personal honours and rewards,• ~et they are
nnder no such obligation in any matter which involves a
question of public policy. If they disapprove of contemplated arrangements, agreed upon by their predecessors,
but not fully completed when tbe change of ministry
took place, they arc justified in peremptorily overruling
su(~h arrangements; and they rnay.properly avail themAni ves of any technicality to refrain from the formal completion of a grant, appointment, or commission, issuable
hy the crown, for which they are not willing to become
responsible."
It has never been the usage in England for any government, npon acceding to ollicc, to make use of its power
and infhrcnee in Parliament to bring under investigation
the acts of its predeceHsors. Those acts were open to
parliarnentary eritieism when they wore performed, and
being nrteoiHlemlled aL the time mnst be preslotmoll to
have huon sanetioncd. :r.t is, of course, eompetunt to Parliament to investigate particular n1atters of complaint
against individual ex-ministers, whenever facts arc
brought to light which call for enquiry. b But the power
of a government should never be employed against their
predecessors in office to obtain a censure upon their past
policy for mere party considerations, or to promote an enguiry into the policy and justice of public measures which
were undertaken by them· whilst they held the reins of
govcrnment,c except with a view to the reform of administrative defects or abuses.d
Y Sir G. C. Lewis, Hans. Deb. vol.
cliii. p. 1424.
z See ante, p. 415.
a See cases in Pari. Deb. vol. ix.
ll· 426; Hans. Deb. vol. clxix. p. 777;
ibid. vol. clxxxv. p. 1321; and ante,
p. 319.
b As for example, the allegations
against Lord Palmerston, in 1861, for

alleged falsification of despatches,
under a former administration. Hans.
Deb. vol. clxii. p. 37 ; ante, vol. i. p.
603, n.; see also ante, p. 378.
c Lord
John Russell and Sir
Robert Peel, Hans. Deb. vol. lxvii.
pp. 147, 184.
d Ante, vol. i. pp. 334, 414.
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Our sketch of the origin, development, and present
state of the governmental system of England, and of its
relation to the crown on the one side, and to Parliament
on the other.., is now complete.
In reviewing the successive phases through which the
constitution has passed, from the N annan Conquest to
our own day, we observe that they exhibit, in turn, the
supremacy of political power in the crown, under prerogative government ; in the higher classes, from the period
of the Revolution to \he Reform Bill of 1832 ; and in the
aristocratical and middle classes combined, from that
epoch until now. By the enlargement of the representation in1867 and 1868, we have entered upon a new era,
wherein the democratic elenient will undoubtedly be in
the ascendant, and under which we may expect to find
all our institutions, both in Church and state, severely
tried.
It seems fitting, at such a time, to point out, to those
who are now entrusted with political power, the practical
operatic:m of that system, wherein the various excellences
of the monarchical and arista'tratical element~ have
hitherto harmoniously combined, with those of popular
representation, to ensure a vigorous and stable government, to promote the national welfare, and to maintain
the liberty of the subject unimpaired.
The continuance of these blessings to the British nation,
under their extended franchises, must depend upon their
holding fast their allegiance to those fundamental principles of government which form the unwritten law of the
constitution, and embody the wisdom and experience of
many generations. By a recognition of these principles,
the authority of the crown, and the influence of property,
have each been permitted a legitimate share in controlling
the deliberations of the House of Commons, which has
now become the centre of supreme political power in
the state. A House of Commons wherein the executive
Is strong-and wherein the advisers of the crown can
E E
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administer the government, and guide the course of legislation, upon a definite policy, known and approved by an
adequate majority of that chamber-is the last refuge of
the ancient monarchy of England. But in or.der to secure
this result, the House of Commons itself must be free ;
not subservient to the fluctuating will of the people, or
hampereu by pledges in respect to its future actions.
Otherwise, it cannot give an intelligent support to the
queen's government, by whomsoever it is administered, or
rightly fulfil its appointed function~. A House of Commons dependent upon popular capdce, and swayed to and
fro by demagogues out of doors, will inevitably produce
a ministry which will be a reflex of its own instability,
and whid1 will attempt to govern without having a fixed
policy, and as tho mere exponent of the will of all' unenIightmwcl and tyrannical democracy.e
I eannot more appropriately conclude this chapter than
by quoting tlw wonls of one of the most eminent exJ>Ollll(kr~ of rcprn>-:lmLative government, whose ideas,
though elabonttml in the closet, have been tested and confirmed _by pradical expc,.·ieueo in Parliament. In one of
his latest speeches to tho House of Commons he says:'When a popular body knows what it is fit for, and
what it is unfit for, it will more and more understand
that it is not its business to a<lminister, but that it is its
business to see that the administration is done by proper
persons, and to keep them to their duties. I hope it will
be more and more felt that the duty of this House is to
put the right persons on the Treasury Bench, and when
there to keep them to their work. Even in legislative
business it is the chief duty-it is more consistent with
the capacity-of a popular assembly, to see that the business is transacted by the most competent persons: confining its own direct intervention to the enforcement of
real discussion and publicity of the reasons offered pro
• See an able and instructive article
on 'Democratic Government in Vic-

tori a,' in theW estminster Review for
April, 1868.
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and con ; the offering of suggestions to those who do the
work, and the imposition of a check upon them if they
are disposed to do anything wrong. People will more
value the i~portance of this principle the longer they
have experience of it.' r This wholesome advice has
been given at a very seasonable time; and it may be
hoped will not be disregarded by the representatives of
the people in the Reformed Parliament.
f

Mr. J. S. Mill, Jun,.l7, 1868; Hans. Deb. vol. cxcii. p. 1731.
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described the parliamentary duties and respom;ibilities of the ministers of the crown, we have next to
consider their administrative functions.
We therefore now proceed to examine the origin of
the variouK departments of state, and the particular duties
whi(~l1 lluvolve upon the ministerial officers in charge of
the Kame. rl'his enquiry is not intended t~ embrace a
ddailetl :weonnt of the routine of business in the several
puhli(~ departmeutt::, lmt rather to point out the share
allotted to each in the .general government of "the empire, the relations of the diilerent departments to one
another, and the method by which the separate parts of
our political organisation are subordinatecl to the supreme
authority of the crown, as exercised through the instrumentality of the Cabinet.
In reviewing the origin and growth of the principal
departments of state, we cannot fail to observe how
largely they have been indebted to parliamentary criticism for their present form and efficiency. For nearly
one hunclred years past,a Parliament has persevered, with
more or less earnestness, in the work of administrative
reform. Numerous select committees of the House of
Commons have been appointed from time to time to investigate the internal condition and management of the

HAVING

A<lministrativo <lcpar·tmonts.

Ro-moi!ellcd hy Parliament.

a Commencing with the efforts of
Economic Reform. See May, Oonst.
Edmund Burke, in 1780, on behalf of History, vol. i. p. 200.
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public departments. In the light of the information thus
obtained, successive administrations have devoted themselves to the task of improving this portion of our national
polity, and of bringing it into stricter harmony with the
general principles of constitutional government. From
the period of the war with Russia in 1854,b the process
of departmental reconstruction has been going forward
at an accelerated pace; and if the future labours of Parliament, in this direction, are characterised by the same
spirit of cordial and enlightened co-operation between the
ministers of the cro\vn and the representatives of the
people which they have hitherto exhibited, we may confidently hope that they will serve to detect and remove
the defects which still disfigure certain parts of our executive system, and which are attributable mainly to the
want of sufficient vigour in the controlling authorities,
and to an excessive adherence to routine.
THE TREASURY, which first claims our attention, is the
chief and most important department of the executive
government. It consists of a board of five members, who
are offi~ially known as ' the LorD-s Commissioners for executing the office of Lord High Treasurer.' The board
comprises the first Lord of the Treasury (who is usually
the Prime Minister), the Chancellor of the Exchequer, and
three junior Lords.
The Lord High Treasurer (whose badge of office was
the white stafi') was anciently the sole head of the Treasury, and the most powerful minister of state in England;"
but no one has been appointed to this high office for
more than a century and a half: The last person upon
whom it was conferred was the Duke of Shrewsbury, who
was appointed by Queen Anne on July 30, 1714, only
two days previously to her death. The circumstances of
this appointment were very remarkable, and have been
already mentioned in a former chapter.d On the 13th of
b

c

See ante, p. 177.
Macaulay, IIist. of Eng. vol. iii.

p. 538.
'1 Ante, p. 106.
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the followmg October, George I. nominated the Earl of
Halifax and four other persons, of whom the Chancellor
of the Exchequer was one, to be 'Lords Commissioners
for executing the oifice of Lord High Treasurer ; ' and the
oifice has continued in commission ever sine<:! .According
to the terms of the patent (in which :respect it is identical
with that of the Boan1 of Admimlty, which was first put
into commission about the same time), the several membeFs of the board arc on a footing of perfect equality.
The practice of putting those groat offices of state into
commission originated long before the Revolution, but it
did not become invarinble, in respect to the Treasury,
until the accession of George I.
li'rom a fragmentary 'Account of the Court of George I.,'
written by Mr. Wortley Montagu, who was one of the
Jonls of the rl'rca::mry in 1714, we learn that the commissioners usc<1 a1l to be men of considerable importance up
to that period, and were never <1epcndent upon the iirst
lord, or ll<>minatcd by him, hut by the king himself, until
the time of Lord Oxt()rd, who was first lord in 1711, and
cl1os<~ all his colleagues upon the hoard." In 1715, the
cclebmtcd Hobert Wnlpo1u became first lord, since which
period the junior lords have always boon subordinate to
and L1cpenc1cnt upon the first lord ; and although the
terms of the patent remain unaltered, nevertheless the
position of the junior lords has become, by usage, to be
one of inferiority and subordination.
'rhc position and duties of the First Lo1·d of the Trea8U1'Y will first claim our attention.
Ever since the year
1806, this important office has been filled by the Premier,
or Fi:rst Minister of the Crown. Although, as we have
already seen/ there is no necessary connection between
the two oifices, yet the length of time in which they have···
been associated, renders it increasingly improbable that
hereafter they will be again divided. Accordingly, it will
• LetterA of Lady Mary Wortley
Montagu, edited by Lord Wharncliffe,

3rd edit. 1861, vol. i. pp. 120, 140.
f Ante, p. 140,
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be convenient and appropriate, in this place, to consider and Prime
of them together.
Minister:
The First Lord of the Treasury occupies a position of
great dignity and authority. His duties are not confined
to the departmental business of the Treasury-which, indeed, is principally transacted by the other members of
the board-but he chiefly occupies himself with the consideration of questions of public policy. As head of the
government, he exercises a controlling influence in the
Cabinet, and is virtually supreme over his colleagues, and
must therefore be cogrtisant of all matters of real importance that may take place in any of their respective departments. He is the medium of intercourse between the
Cabinet and the sovereign, and has to conduct the whole·
of the official communications which may be necessary
between the sovereign and his responsible advisers. To
enable him to discharge this duty aright, it is indispensable
that he should have cognisance of every important state
paper, or despatch, that may emanate from, or be received
by, any branch of the executive government, in order
that he inay be prepared to advi~e upon the same. For
example, he cannot consult with the Secretary of State
for Foreign Affairs, and exercise the influence which he
ought to posses& with respect to our intercourse with
foreign nations, unless he is master of everything of real
importance going on in that department. So also with
respect to the other departm.ents-the Home and Colonial
Offices, India, Ireland, the Finance, and the War Officeshe cannot judge of the policy to be pursued therein, unless he is acquainted with all the current correspondence
of any importance appertaining thereto.g The precise
order in which the despatches received, and the drafts
prepared in reply, are brought under the notice of the
Prime Minister will be hereafter explained.gg
The Prime Minister has necessarily to maintain an
g
gg

See ante, p. 214. :Murray's Handbook, p. 126.
See post, pp. 498, 511.
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extensive correspondence. Besides the enquiries he has to
make in referenee to the exercise of the patronage of the
crown, he has to write letters on political matters which
are engaging the attention of his government, and generally
to keep up an extensive correspondence on· state affairs.
He has continually to receive deputations on matters of
public interest, and must find time for attendance at court
ceremonials. During the sitting of I>arlia.ment, he is expected to be present in his seat in the House six or seven
hours of the day for four or five days in the week, to
explain and defend the policy ot• government, and to
guide the deliberations of the legislature.ll To assist him
in fulfilling these onerous and multifhrious duties, it is
req nitrite that in addition to the cordial co-operation of
his colleagues generally, he should be able to avail himself occasionally of tho services of one or two members
of the Cabinet, whose departmental labours are inconsiderable, and who are therefore free to give the benefit
of their aHsistance to their over-burthcned ehief, bringing
with them the infltwnee of high oflice, and boun~l to him
by the ties of a common.. respon::;ibility. rrhi:,; important
duty is discharged by personr:.; specially selected to fill offices without Emy laborious functions attached to them, in
order that they may be at liberty to assist their eolleagues,
and especially the Prime Minister, from time to time, as
may be required. 1
The salary of the First Lord of the Treasury is now
fixed at 5,000l. a year, with an official residence, but with
no other perquisites or emoluments whatever.i In former
times the First Lord of the Treasury used frequently to
hold, or ' appoint himself to,' other offices in connection
J Rep. on Off. Sal. 1850. Evid.
h Lord Brougham tells an anecdote,
that 'when the conversation once 22, 23. He has an allowance for two
turned upon the quality most required private secretaries (ibid. 267) ; but
in a Prime Minister, and one said elo- this advantage he shares in common
quence, another knowledge, a third ·w·ith other n1embers of the governtoil, Mr. Pitt said, "No, patience."' ment, who are ordinarily allowed one
(Sketches of Statesmen, vol. i. p. 278.) such officer.
See ante, p. 105.
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therewith, as a means of increasing his emoluments. For
example, he has generally held the office of Lord Warden
of the Cinque Ports, which used to be worth 4,000l. or
5,000l. a year, with a residence by the sea-side, and other
advantages.k ·But since Lord Liverpool's time, no First
Lord has held any other office with emoluments, and those
appertaining to the wardenship of the Cinque Ports (since
held by the Duke of Wellington and by Lord Palmerston,
in conjunction with the premiership), have been abolished,
nothing remaining but the right to occupy the Warden's
Castle at Dover. 1 Tlie only exception to this has been
that, until a very recent period, the office of Chancellor of
the Exchequer was frequently held together with that of
First Lord of the Treasury, especially when the Premier
has been a member of the House of Commons. The two
offices were held jointly by Mr. Pitt from 1783 to 1801,
and afterwards from 1804 to 1806, by Mr. Addington
from 1801 to 1804, by Mr. Perceval from 1809 to 1812,
by Mr. Canning from April toJuly1827, and by Sir R. Peel
during his short tenure of office, from December 1834 to
March 1835. On this last occasioJ1, in accordance with the
recommendations of a committee of the House of Commons
in 1830, the joint salary for the two offices was limited
to 7 ,500l. instead of, as heretofore, the full salary of
5,000l. for each office.m But when Sir Robert Peel was
again called upon, in 1841, to form an administration, he
determined not to undertake the double duty, but selected
another person for the office of Chancellor of the Exchequer, retaining for himself the post of First Lord. This
being the first instance in which the office of First Lord
of the Treasury had been filled by a commoner, except
in conjunction with that of Chancellor of the Exchequer,
Sir R. Peel formally assimilated it to the same office when
k 'l'he official emoluments of Lord
ii. p. 195.
1
North as First Lord of the Treasury,
Itep. on Off. Sal. 1850.
as Chancellor of the Exchequer, and 16-26, 255.
as Lord Warden, exceeded 12,000!. a
m Ibid, 245.
year. Donne, Corresp. Geo. III. vol.

Evid.
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hold by a peer. Since then ·the two offices have always
been held by separate individuals ; and from the great
increase of ministerial and parliamentary business, it is
very improbable that they will be again combined, unless
it should happen that a person peculiarly qualified to be
Chancellor of the Exchc~quer might, on becoming First
Lord of the rrreasu:ry, desire to retain both appointments.n
The First Lord of the Treasury is an ex-ojjicio trustee
of the British Museum and of the National Gallery. a
By stat 10 Geo. IV. c. 7, a Roman Catholic is disqualified for the office of First Lorcf.
Although the salary attached to this office is very inconsiderable, and can afford no inducement to a statesman
to incur its toils am1 responsibilities, yet it is doubtless
' a very great thing to be at the head of the administration, and to direct the resources of the country.' P A
laudable and patriotic ambition to serve the public, and
to conneet hiH name honourably with the history of the
state, are tmffieient motives to actuate anyone to undertake the discharge of such exalted functions. As a matter
of fact, no Prime Minister during the last centu;y, however powerful, has become rich in office ; and several (for
example, the Duke of Newcastle and the younger Pitt)
have impaired their private fortunes in sustaining their
public position. It is well that there should be no
pecuniary advantages directly connected with the supreme
direction of public affairs ; and it is also a fortunate circumstance that, in England, the emoluments of the highest
class of functionaries have not increased, but rather diminished, in proportion to the general growth of national
wealth.q
In estimating the advantages arising from the possession of office, it is necessary to enquire what are the facilities it affords . to a minister, and especially the Prime
Minister, to benefit himself, the members of his family, or
n Rep. on Off. Sal. 1850.
246, 1255.
o Ibid. 303.

Evid.

v Ibid. 1373.
Ibid. 90, and see Journal of Sta-

q

tistical Society, vol. xx. p. 105.
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his personal friends, in the distribution of the patronage
of the crown.
So recently as 1810, as appears by official returns,
there were no. less than 242 sinecure offices in existence,
throughout the king's dominions, yielding an aggregate
income of nearly 300,000!. per annum. The Reform
ministry of Lord Grey, immediately upon taking office,
announced their intention of abolishing 210 sinecure
places ; r and as a result of the labours and recommendations of committees of the House of Commons in 1810
•
and 1834, the work of reduction was steadily carried on,
so that by the year 1850, it is presumed that they had
been entirely done away with ; the intention of Parliament to abolish all sinecure offices, as a means of reward,
Now, among
having been unmistakably expressed.
those sinecures were places which the ministers of the
crown had, generally, the power of appropriating to
themselves, or their relatives. These offices were specially referred to by Mr. Burke, in his mem.orable speech
upon Ecpnomical Reform in 1782, as having been then
left untouched expressly becau9e they were considered
as a legitimate means of enabling ministers to reward
public servants, and to make provision for their own
But sinecures have since come to be
descendants."
regarded in a very different light. Any minister who
would now seek to enrich himself or his friends at the
expense of the state would be justly exposed to public
censure ; and accordingly all opportunity for the perpetration of such abuses has been removed by the total
abolition of offices of this description.t
The question of patronage was fully discussed before
the committee of the House of Commons on official
salaries, in 1850. It was then contended by Sir Robert
Peel, and others, who had filled the principal offices in
r l\l:irror of Parl. Feb. ll, 1831,
p. 168.
• Rep. on Off. Sal. 1850. Evid.

253, 254.
t Ibid. 255.
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tl1e state, that in the distribution of the patronage of the
crown, it was perfectly justifiable to give a preference to
the relatives and connections of those in power, provided
they were otherwise competent for the sam~. But it was
alleged that more care is taken now than formerly in
making appointments to office ; the minister now acts
umler the control of public opinion, the influence of the
press, his own conscience, and his responsibility to Parliament. The selection of persons to fill so many offices in
the public service as ordinarily bec~me vacant during the
existenee of an administra6on is a very great privilege
and a very great trust. u If a Ininister has relations whom
he knows to be properly qualified, and who agree with
his own political views, it has generally happened that he
has appointed some of them to office. But of late years
they have generally been offices held during pleasure,
and terminable with his own. :For now-a-days, a Prime
JVIillister could not confer very large benefits upon his
own immcdiatl~ relations or dependents without comIH·omisillg his public character.v Sir James Gr~ham, at
the doKl~ of a long earc84.', thus expresKcu himself on this
t>ubjcct :-'I do think that the claims of friends will be
eonsidcrcc1 by those who have patronage jn their J1ands;
and the great question is, whether, on the whole, it is
abused. Publicity is a check, and I am disposed to think,
having closed my career of patronage, that, on the whole,
public character is so valuable to public men, that much
abuse of patronage, in the days in which we live, is not
to bo apprehended.' w There is certainly immense power
in the hands of the Prime Minister ; but at the same time
the amount of patronage of which he has the absolute
di'sposal, and by which he can make provision for those
among his relatives and dependents, who may possess the
necessary qualifications, is in reality very small. x Such
u Rep. on Off. Sal. 1850. Evid.
18&l, p. 154.
x Rep. on Off. Sal. 1850.
282-284.
314-310.
v Ibid. 1270, 1271.
w Heport on Board of Admiralty,

Evid.
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are the difficulties and responsibilities attending the exercise of patronage, and the many considerations affecting
the interests of the party in power, that must be taken
into account, that even Mr. Pitt is known to have said
that it never but once occurred to him, during his long
and powerful administration, that he was able to place
exactly the man he wished into the office for which he
deemed him to be the best qualified.Y
The amount of patronage attached to most of the principal departments in the state, and especially to that of
the first minister of tl;e crown, is undoubtedly large. It
is also rather on the increase, as the resources of the
country are enlarged and its colonies extended. But it
brings with it no pecuniary advantage, whatever, to its
possessor.z
The exact limit ofthe authority of the Prime Minister
in the distribution of patronage cannot be very strictly
defined. The amount of patronage in his hands, either
by way of nomination or recommendation, must be
very gre.at. He is virtually responsible for the disposal
of the entire patronage of the c1>own. Practically, however, he permits his colleagues in the ministry to recommend the filling up of vacancies connected with their
respective departments ; reserving to himself the right
of control, in all cases.a But we have the testimony of
Sir Robert Peel that, in the whole of his experience, he
did not remeinber any difficulty with his colleagues upon
a question of patronage. b It is, in fact, extremely improbable that a Prime Minister should be obliged to resort
to extremity, or should be compelled to dissolve the
Cabinet by his own resignation of office, in order to effect
an appointment in any branch of the executive government contrary to the wishes of the departmental chief.
There is, or ought to be, such an intimate concert and
Y Rep. on Off. Sal. 1850.
Evid.
1267.
• Ibid. 275, 276, 290, 1278.

• Ibid. 291. (Parkinson's Under
Govt. 175.)
b Ibid. 291, 292 .
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cordial agreement between all the chief ministers of state,
as would naturally induce them to confer together in
regard to every important ftppointment. In other words,
no such appointment should be made, by any departmental head, without previous communication with the
Primo Minister; who, for his own part, should not directly
make any appointment, except it be a recognised part of
his patronage. All other appointments should be officially
mado by the mh1istcr presiding ovor the department ;
though not without previous consujtation with the Prime
Minister, in the case of all important appointments.c
The general rule in regard to appointments to office,
by the Prime Minister, and by his colleagues in tho government, has been thus Etatocl :-In a department which
is pre;-;illed over by a political head, all appointments
that are not of special importance are usually in the gift
of tho lwad of the department. Where there is no politieal head, appointments are usually conferred by the Prime
Minit>tcr, aeting through one of the parliamentary Secretaries to the rrrensury, who is emmnonly know11 as the
patronage secretary. The nominations or appointments in
the Inland Hevenue and Customs depaTtments, are made
in this manner. With regard to the Post-office, which is
under a political head, but yet is a revenue department,
and therefore subordinate to the Treasury, a portion of
the officers receive their appointments from the PostmasterGeneral, and the remainder are nominated by the Secretary to the Treasury.d In the case of the more important
< Rep. on Off. Sal. 1850. Evic1.
278, 288. Mr. Pitt, however, insisted
on ·the appointment of Sir Pepper
Arden, as Master of the Rolls, notwithstanding the lmown aversion
of Lord Chancellor Thurlow to the
man, ~nying'" 'Pepper, you shall have
tho oflice; and as to Thurlow, I may
just as well quarrel on that as any
~1thor subjectwith him.' (Campbell's
Uh:mcellors, v. 602.) Upon another
oecasion, whm1 the Prime Minister
attempted to interfere with Lord

Chancellor Eldon's patronage in fil~
ing up a vacancy on the bench, hrs
lordship 11ppealed to the king·, respectfully claimed the right of recommendation, and concluded by tendering his own resignation. 1'his act of
firmness had the desired e:ffect of
inducing the Prime Minister to give
way, and to permit the Chancellor's
nominee to be appointed.-Ibid. vii.
654.
d See po.st, p. 485.
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offices under the crown ; as for example that of GovernorGeneral of India; the Prime Minister would have at
least as much influence in the choice as the secretary or
other functionary in whose department the formal appointment might be. At the same time, the Prime
Minister is so much engrossed with his own duties, that he
would ordinarily be glad to leave to the departmental
chief the privilege of making all appointments, excepting
such as would materially influence the conduct of public
affairs. e
•
'
The Prime Minister himself, as we have seen/ virtually Special
selects all his colleagues in the ministry. And it is upon ;;t;;:~e
his recommendation that new peers are created ; and Minister.
other distinguished honours conferred by the crown, excepting in certain cases, hereafter to be noticed, where
honours are bestowed upon the recommendation of a
secretary of state. He also recommends to the sovereign
all appointments among the archbishops, bishops and
deai1s of the Established Church ; and to all the church
livings belonging to the crown which are not in the gift
of the Lord Chancellor. These oenefices are about 120
in number, and are principally valuable livings. Contrary to the practice in regard to the smaller livings,
which are diHposed of by the Chancellor, upon his own
discretion and responsibility, the Prime Minister consults
the crown upon the distribution of all this church patronage ; excepting only some very small livings which
have been lately established.g But so heavy is the responsibility which devolves upon the Prime Minister in
filling up bishoprics, and appointing to high offices of
state, that we are assured it brings with it ' very little
personal gratification.' h
The patronage which is regarded as the most disagreeable and invidious for the Prime Minister to exercise, is
b Rep. on Off. Salaries, 1850. Evid.
293, 304, 307.
r Ihid.1264. (And see ante, p.l52.)

VOL. II.

g Ibid. 277, &c. 1273, &c.
(And
see post, p. 691.)
h Ibid. 309, 1282, &c.
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that which especially appertains to the Treasury, in connection with the revenue departments. Promotions in
this branch of the public service, however, are usually
determined upon certain fixed rules ; and the actual
power of the Treasury, exc¢pt in the appointment of the
Hevenue Commissioners, and other principal officers, is in
reality very sma]J.I
Moreover, since the introduction of the principle of competitive examinations for appointments in the civil service,
am1 the gradual extension of that surstem to the different
departments of state, the direct patronage of ministers of
the crown has been materially diminished. i
Trn<: CIIANCELWR OF 'PilE ExcnBQUER is the second member of the Treasury Board, and the one who is personally
responsible to Parliament for everything clone at the
'l'rc:umry.k
In point of fact, he exercises at present all the powers
which fonrwrly <levolve<lupon the Treasury 13oard. Subject to the provisions of law which regulate the office
of Comptroller of the Exchequer, and Auditor.-General
of the Pul>lic Aceounts, 'the Chancellor of the Exchequer
has the entire control and management of all matters relating to tho receipt and expenditure of public money,
from whatever source it is derived, even including the
private revenues of the sovereign ; and the custody of all
pnbli.c property, or property belonging to the crown. In
tho execution of these duties, he has to frame regulations,
&e., for conducting the business of all the financial departments of the country ; and also to control the expenditure and fix the salaries and expenses, not only of those
departments, but of all other offices, wherein there is an
expenditure of public money. And he is called upon to
decide, within the limits of the law, upon all questions
between the sovereign and tho subject, which may arise
out of the receipt and expenditure of public money, &c. 1
1 Rep. on Off. Sal. 1850.
Evid. Report on MiRe. Expenditure, Com308, &c.
mons' Papers, 1847-8, xviii. p. 419.
1
j See ante, vol. i. p. 385.
Thomas, Excheq. of England, p.
k Rep. on Off. Sal. 1850. Evid. 34,
102.
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The annual estimates of the sums required to defray Ris control
the expenditure of. government in every branch of the ofpubHc
public service, while they are submitted to Parliament ture.
by the Cabiuet collectively, are framed upon the especial
responsibility of the Chancellor of the Exchequer, who
must satisfy himself that they have been prepared with a
due regard to economy, and to the exigencies of the public service, as well as in proper relation to the whole
financial interests of the country. It is true that the
ministers who preside over the War and .Admiralty departments,-being specially cognisant of the requirements
of the state in this behalf,-must be free to form a conclusive judgment as to the expenditure required for the
adequate defence of the country, in peace or war.m Nevertheless, it is the duty of the Chancellor of the Exchequer,
in conference with his colleagues in the Cabinet, to oppose
all expenditure which he may deem improper, in a financial point of view; bearing in mind that his official responsibility for the supplies sought for from Parliament
is very. great, and exceeds that of any other minister,
except the head of the government, and the minister in
charge of the particular department on behalf of which
the expenditure is required. For it is his peculiar duty
to advise the House and the country in all financial matters, including the relations, the course, and the prospects
both of revenue and expenditure. n
It is also his duty to prepare and submit to the con- Ris Budsideration of the House of Commons the annual statement get.
of the estimated expenses of government, and of the ways
and means whereby it is proposed to defray these charges,
including the imposition or remission of taxes, which is
known as ' the Budget.' When about to commence the
preparation of a Budget, the Chancellor of the Exchequer
obtains from the permanent heads of the revenue department their estimates of the public revenue for the ensuing
~~00~

m

See ante, vol. i. p. 558 n. 561-·

56(),
F F

n Mr. Gladstone, in Hans. Deb.
vol. clxvi. pp. 1388-1395.
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year upon the hypothesis that the existing taxation will
remain unchanged. If, afterwards, he decides upon an
alteration in the taxes, he requires a report upon the prolmblc effect of the same. If he proposes to J;Onew exche<JHer bills, OI' Otherwise operate upon the money market,
he consults with the principal o.fficers at the National Debt
Ofliee and at the Treasury. Finance Ministers have fre<tuently expressed their obligations to these skilled advisers
l'or their valuable assistanee upon sueh oceasions. 0
Since the year 16tH, the oHice ,pf Chancellor of the
Ex<~hcqucr has been combined with that of Under Trea:ourer, which is properly the financial office, and by virtue
whereof he perfonns most of the functions anciently perfonne<l by the Lord High 'l'reasurer. The two offices,
however, arc still held under separate patents.
The Chancellor of the Exehequer was formerly a prin·
cipal ofli1~er both of the Court of Exchequer and of the
Hccuipt of Exelw<1ucr; hut hc has now very little connediun with Lhc forrner, nnd is not ineludcd in the
modem constitution of the latter. So late as 1735, Sir
Hobert Walpole, as Cluu:rccllor of the Exchequer, sat judicially in the Exchequer Court, and gave judgment in
a case wherein tho barons were equally <livided.P Nowa-days, the only occasion on which· the Chancellor of the
Exche<ruor takes his scat amongst the barons is on the
annual nomination of sheriffs, when he sits first of all the
judges who assemble at that ceremony.q He also presides,
in the absence of the Lord Chancellor, at the court which
is held about once in every six years for ' tho trial of the
pyx,' for determining tho sufficiency, in weight and fineness, of the gold and silver coins issued from the Mint.
It then becomes his duty to deliver a charge to the
pyx jury: if the Lord Chancellor, as the senior officer,
be not present! By an Act passed in 1866, the custody
o See ante, p. 175..
Bagehot, in
Pm-tnightly Heview, vol. vi. p. 53G.
P Cox, Inst. p. G\J5.

Thomas, Eng. Excheq. p. 102.
Mr. Chisholm's Rep., in Commons' Papers, 186G, vol. xl. p. Gl.
q
r
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of the standard trial pieces of gold and silver coins, and
all books, documents, and things used in connection therewith-and which had been previously deposited in the
Exchequer office-were transferred to the charge of the
Commissioners of the Treasury, to be deposited in any
place they may direct." They have been assigned to the
care of a warden of standards, who is one of the assistant
secretaries to the Board of Trade.t
According to ancient usage, when the office of Chan- Seals of
cellor of the Exchequer is vacant, the seals of it are de- Office.
livered to the Chief•Justice of the King's Bench for the
time being, who transacts certain formal business appertaining to the Court of Exchequer until a new Chancellor
is appointed; u when the duties in question are performed
by the ' sealer and under secretary to the Chancellor,' an
officer who is appointed by the Chancellor of the Exchequer for the time being.v There are two seals used by
the sealer ; one, the great seal of the Court of Exchequer,
the other a small one, containing the initial letters C. E.
[Chanc~llor of the Exchequer.] w
•
Appointments in the National Debt Office are in the Patronage.
gift of the Chancellor of the Exchequer ; and as a leading
member of the Treasury Board he has necessarily much
influence in the disposal of the patronage appertaining
thereto. He also appoints to the nominal office of steward
of the Chiltern Hundreds,x and to other similar offices,
which are bestowed for the purpose of vacating a seat in
the House of Commons. I-Iis salary is 5,000l. per annum,
with an official residence. Y
• Act 29 & 30 Viet. c. 82, sec. 13. (Campbell, Chief Justices, vol. ii. p.
Ree po~t, p. 67 4.
448.) In 1834, Lord Chief Justice
u Such a provisional arrangement
Denman held the office for eight
rarely lasts more than a few days ; days.
v Thomas, Eng. Excheq. p. 102.
hut in 1757 Lord Mansfield continued
nominally Finance Minister for three
w Ibid. p. 103.
x See ante, p. 284.
months, and speculations began to be
Y Murray's Handbook, pp. 127,131,
made as to how, being a peer, he
would be able to open the Budget. Thomas, Hist. Pub. Depts. pp. 12-W.
t
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The Treasury Board.
~'J·i•asury

13ottnl.

According to modern usage, the Treasury is regarded
as the highest branch of the executive government. It
has the entire control and management of the public revenue and expenditure ; and exercises a supervision over
aU the revenue officers and public accountants of the
kingdom ; and, so far as receipt and expenditure are
concerned, over every department of the public service. •
rrhc nominal conHtitution of the Treasury, under the
patent issued to the Lords CommisSioners thereof, is the
transaction of business by a board of five members of
equal authorit.y, any two or more of them being competent to execute the authority of the whole.a Originally,
when the business of the Treasury was much smaller than
it is at present, it was really transacted by the Board, in
presence of the sovereign who occupied a chair which
still remains at the end of the board-room. The First
J,on1, tho Chancellor of the Exchequer, and the junior
lords (then f(rur in number) used to sit at the table : the
seex;etarics attended witl\ their pnpers, wl1ich they read;
and the sovereign and the lords gave their opinions
thereon; the secretnries taking notes of the proceedings,
which were afterwards drawn out in the shape of minutes
and read at the next board meeting. When business increased during the seven years' war, the American war,
and especially the French war, it could no longer be disposed of in this way; and it then came to be transacted
on the principle of individual responsibility. The passing
of papers at Board meetings was still retained, however,
in order to preserve regularity, and to comply with the
directions of certain Acts of Parliament, and the usages
of government, all of which had regard to that method,
in the transaction of Treasury business. But gradually
• Act 56 Geo. III. c. 98. And see to the Report of the Committee on
antre, vol. i. p. 556.
the Board of Admiralty, 1861, p. 657.
" See the Commission appended (Com. Papers, 1861, vel. v.)
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the Board ceased to be a reality; and the business was
transacted by the junior members, the secretaries, and the
permanent officials ; all of them being personally responsible to the Chancellor of the Exchequer and to the first
Lord of the" Treasury for the due performance of the
same. After the sovereign ceased to attend at meetings
of the Board, they were presided over for a time by the
First LOTd, or by the Chancellor of the Exchequer. b
Then, for a number of years, neither of these functionaries ever met the Board, except on some extraordinary
occasion, such as to t~ke a loan ; its formal meetings were
attended only by the junior lords and the secretaries.c
The manner in which the Treasury business was transacted, during this interval, is described in the Report of the
Committee on Miscellaneous Expenditure, 184 7-8, Commons' Papers, vol. xviii. pp. 144, 423, &c. Butfor the last
twenty years or thereabouts the Treasury Board has practically ceased to exist. Its formal meetings were found
to take up a great deal of time unnecessarily. Therefore,
although still in theory a power it never assembles, and
its functions are now exercised by the secretary and the
permanent officials, acting under the general directions of
the Chancellor of the Exchequer-who is the supreme
authority of the Board in important financial mattersand also under the direction of other members of the
BoarQ., in particular cases, where certain branches of
business have been entrusted to them. As a natural
consequence, the position of the junior Lords of the
Treasury has been materially altered. They are virtually
set e,side, and have no regular departmental duty to perform, excepting of a mere routine description, such as
formally signing Board warrants pursuant to the directions of .Acts of Parliament. d
b Report on Misc. Expenditure,
Com. Papers, 1847--8, vol. xviii. p.
148. Ibid. 1860. Evid. 1370, &c.
c Report on Board of Admiralty,
1R61, pp. 17 4, 316, 382.
d Report of Com. on Misc. Exp.

1860. Evid. 1370-1376. Report of
Committee on Public Accounts, 1862.
Evid. 774, &c., 1450, &c 1766.
1 Evid.
Rep. Com. on Education, 186o.
611, 773, 77 4.
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rrhc actual constitution of the Treasury at the present
time is this : The First Lord does not concern himself
with financial details, but leaves all such matters to be
settled by the Chancellor of the Exchequer, who is the
practical and effective head of the Treasury uepartment.e
The respective powers and functions of the several members of the Board, nominally of equal rank, but exercising
widely different degrees of authority, has been determined
by usage. This is partially indicated by the fact that while
the salaries allotted to the ]'irst Lord and to the Chancellor of the Exchequer are each 5f)OOl. per annum, the
junior Lords receive each but l,OOO[.f All the Treasury
business is now transacted by delegation from the Chancellor of the Exchequer to the individual officers who may
be entrusted with the same. However objectionable this
may appear in theory, in practice it works extremely well.
Its peculiar advantage is, that with the name and authority of a I3oard-composed of great officers of statethoro is cornbirwd n unity and vigour of administration
by a single ofllccr of the first financial ability. And this
;without disturbing the associations connected ~ith the
formal constitution of the office in the public mind, or Hs
traditionary plaee in our political system. g
Treasury business now-a-days, instead of coming hefor<:::!
the Board in detail, as formerly, is transacted by the
executive officers of the department. First of all the
pi1pers are dealt with in the divisions of the office to
which they relate; they are then submitted to the assistant secretary and investigated by him. After he has
satisfied himself of the correctness of the proposals ~hey
contain, he passes them on to the financial secretary for
his opinion. If this officer feels in doubt as to the proper
decision he should give, he consults the Chancellor of the
• Rep. of Com. on Army before
Sebastopol, 1854-5, vol. ix. pt. 3, p.
302. Rep. of Com. on Pub. Accounts,
1862. Evic1. 783.
,. Hep. on l3oard of Admiralty,

1861, p. 382. Murray's Handbook,
p. 131.
g Rep. on lVIise. Exp. 1847-8, vol.
xviii. pp. 144, &c., 423, &c.
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Exchequer, or perhaps, in certain cases, the other members of the Board. In all important or doubtful matters
the Chancellor of the Exchequer would naturally be appealed to. h Nevertheless, the position of the Chancellor
of the Exchequer towards the Treasury does not resemble
that of a secretary of state towards his department. He
is not able to exercise the same direct personal control,
because much of the current business of the office does
not come under his notice at all ; and he is obliged to
rely very much in matters of detail upon his official advisers, who know the -precedents and keep up the traditions of the department, and who are able to assist him
very materially in the course which he may have to
pursue.;
The business transacted by the Treasury is of the most
multifarious description. It is the duty of the Lords of
the Treasury to 'provide for and take care of the king's
profit,' including everything ~hat concerns the pecuniary
affairs of the nation. The Treasury should be able to
exercise an effectual control and revision over the whole
public income and expenditure,.and to maintain a super- .
intendence, more or less strict, according to circumstances, over the finances of the numerous colonies and
dependencies of the crown, in order to be prepared to
afford any requisite information for the use of Parliament,
the country, or the government.i In this service, the
revenue departments, the Boarils of Trade, and of Public
Works, and the Post Office, afford material assistance,
and they may in fact be regarded as departments of the
Treasury.It is an important part of the business of this office to
exercise a controlling and revising influence over the
great establishments employed in the receipt and expenditure of the public revenue, and over all other departh Rep. Com. Pub. Accounts, 1862.
Evid. 1766, 1767.

i

5

Ibid. 1\fr. Gladstone, 1640.
See ante, vol. i. p. 556.
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ments of the state in financial matters. Practically the
superintending control of the Treasury is still further
extended, for no now departmental arrangements involving a change in the existing relations between two or
more public offices can be originated or matured without
the sanction of the Lords Commissioners of the Treasury.
AH plans for consolidating two or more public offices, or
for altering the duties appertaining to an existing departJnent, must be either initiated or sanctioned by a Treasury
minute.~< This control over the other departments of
state is vested in the Treasury bf ancient usage, and is
intended to ensure one governing and responsible power
in regard to the expenditure needful for the public service.
It is desirable that this control should be constantly exercised, oven to the extent of preventing any temporary
m1uition to the working staff of any office, or any increase of salary, extra allowances, or other emoluments
being granted to individuals, or presents made of public
propmty, by any other department, without the authority
of a minute of tho r:rreasury ; so that Parliament can hold
the Trea:'lury responsible. for every act of cxpontlitnrc in
each departmcnt. 1 It is accordingly the practice for the
k Commons'
Papers, 1854, vol.
· xxvii. pp. flO, 347. And see Appx.
to Rep. of Com. on Military Organisation, 1800, pp. 469, 592-607. See
also a paper on the Treasury ]3oard,
&c., in Companion to British Almanack for 1847, pp. 30-38. If a secretary of state, or other uepartmental
head, requires additional assistance
in his office, he communicates with
the 'freasury, stating the individuals
he proposes to employ, and the salaries he recommends to be assigned to
them, and requests the concurrence of
the Treasury thereto. If the Treasury
considers the arrangement objectionable, or the salaries excessive, they
will suggest such alterations as they
deem expedient. After these preliminnries have been agreed upon, if it is
intendoll to crente a new establish-

ment, or to reorgnnise an existing
establishment, the secretary or otber
presilling officer will submit to her
majesty a warrnnt approving of the
same. This warrant will be retmned
to him, signed by the sovereign, and
countersigned by the Chancellor of
the Exchequer. In this way, the
control of the Treasury is secured,
both in the inception ana completion
of the new arrangements. Hep. Com.
Pub. Accounts, i868, p. 45. Correspondence, and further correspondence
as to the establishment of a new Department of Control at the War Office, Commons' Papers, 1867-8, Nos.
373, 373.-l.
J RepOl't on Public Income and
Expenditure, 1828, pp. 5, 6. Hep.
Board of Admiralty, 1801, 11p. 172,
213.
Rep. Com. Public Accounts,
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Treasury to append to the annual estimates any correspondence had with other departments on such subjects,
when it may be necessary to submit the same to the consideration of Parliament. And there is 'no principle of
finance more· important than that of maintaining an
efficient control over departmental expenditure, such as
can only be exercised by a central office, like the
Treasury.' m
The Treasury is pre-eminently a superintending and
controlling office, and has properly no administrative
functions. The two spheres of duty are distinct and incompatible.n
The ordinaiy functions of the Treasury consist in the
preparation, under the direction of the political chiefs of
the office, of estimates, reports, and statements connected
with the public revenue and expenditure, or the financial
concerns of other departments of state. It has also to
decide upon appeals from the decisions of its subordinate
departments, in all cases arising out of the receipt of
reVenue, and to determine as to the remission or return
of fines,· estreats, and property .forfeited to the crown.
This business is of a judicial character, and is guided by
precedents, with "which the permanent officers are better
acquainted than the Lord Commissioners. P
The business of the Treasury has increased with the
increase of public business generally, and from the duty
which is more and more required of the Treasury, of
exercising a rigorous control over the expenditure of all
the other departments. Every sort of expense, or money
question, in any branch of the public service, at home or
in the colonies, comes necessarily under the supervision
0

1862, Min. ofEvid. 841,1172. Hans.
Deb. vol. clxxxii. pp. 848, 890. First
R£p. Com. Pub. Accounts, 1867, p. 12.
m Commons'
Papers, 1854, vol.
xxvii. p. 341.
n See Lord H. Lennox's and Mr.
Gladstone's speeches, in Hans. Deb.
vol. clxv. pp. 1751, 1787. On this

principle the charge of the Commissariat Department, formerly belonging to the Treasury, was transferred
in 1856 to the Secretary of State
for War; see post, p. 557.
o Commons' Papers, 1856, vol.
xiv. p. 562.
P Murray's Handbook, p. 128.
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of the Treasury; and no expense can be incurred therein,
for any purpose whatever, beyond that which has been
sanctioned by the Treasury.q Practically, however, this
rule is subject to some limitations, in respect to certain of
the public departments. Since the appointn1ent of a VicePresident of the Education Committee, the Treasury have
ccaseu to exercise any direct control over the expenditure
which may be recommended to them by that officer, for
the promotion of education throughout the kingdom. In
like manner, also, while the army and navy estimates are
invariably submitted to the Treasut·y, who are eompetent
to object to the details of any proposed expenditure for
these services, yet, in the case of large undertakings,
which have been deemed to he necessary by the military
or naval authorities, the Treasury (especially in time
of war) could not practically object. Should it appear,
however, to the Board that any proposed expenditure, by
any <"lepartrncnt, was disproportionate and excessive, the
Lords would bring the matter before the Chancellor of
the Exehequcr, and if necessary, in a question of importanee, through him befqrc the Cabinet, so as to" obtain a
decision of the whole government upon the subject.r
All departments of the state being subject to the
I'ropnrntion of tho Treasury in financial concerns, it is essential that every
E~tirrmtes.
facility should be afforded to tho Treasury for the careful
preparation of the estimates of supplies required to be
voted by Parliament for every branch of the public service. The routine observed in this matter is as follows:
in the autumn of every year a circular is addressed by
tho Financial Secretary of the Treasury, to every department of the government, including the naval and military
establishments, requesting that by a certain date an estimate of the sums required by the particular department,
for the serviee of the current year, may be prepared, for
• Uep. on Offic. Sal., 1850. Evid.
33, 34, 40. Ante, vol. i. pp. 558-569.
r Uep.
on Misc. Exp. 1860, pp.

21, 22 [in Com. Papers, 1860, vol.
ix. p. 473].
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the information of the Treasury. The estimates are
called for thus early, in order to afford time for considering the questions of supply, and :of ways and means.
They are fra~d, in each department, under the authority
of the political head, who decides upon the items that
shall be included therein ; and in accordance with instructions conveyed to every department, through a secretary of state, to the effect that the estimates are to
be framed as low as the exigencies of the service will
permit. To facilitate. a good understanding upon this
important matter, it is customary that at least a month
previous to the es~imates being formally submitted to the
Treasury, there should be a communication between the
Chancellor of the Exchequer and the other ministerial
heads, with a view to settle the principal items of the
required expenditure. The estimates are then transmitted to the Treasury, to be drawn out in regular shape
for communication to Parliament."
These departmental estimates, however, are frequently
delayed .in their respective offices, and the Treasury
thereby prevented from bestowin~ upon them the necessary degree of consideration. And the amounts for
certain services in the civil estimates, even after consultation between the financial secretary and the chief clerks
of the departments concerned, are often merely approximative.
In all ordinary cases, it devolves upon the Chancellor
of the Exchequer to determine upon any question that
may arise in the preparation of the estimates. But if the
question be one of large national importance, and the
demands on behalf of any particular service are greater
than, in the opinion of the Chancellor of the Exchequer,
the public finances will warrant, an appeal lies from his
decision to the First Lord of the Treasury, and to the
Cabinet.
' Rep. Oom. Pub. Accounts, 1862.
609-616, 2083, &c.

Evid. 1342-13±.5. Ibid. 1865. Evid.
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Lion of Lito
1~8timato8,

It has in fact been urged, by the First Lord of the
Admiralty, that ministers connected with great departments, whose expenditure is liable to be altered by applications from secretaries of state, directing .certain things
to be done to carry out the policy of the government,
should have an understanding between themselves in
regard to the question of expenditure, and should not be
required to communicate with the Treasury on matters of
such high concern. Indeed, ever since the commencement of the Russian war, in 1854, .the questions involved
in the settlement of the army and navy estimates
have been too large and important to be disposed of~
either by the mere departmental and formal investigation of the Treasury, or between the First Lord of the
Admiralty, or War minister, and the Chancellor of the
Exchequer individually. They have been such as could
only be settled by the Cabinet, assisted by the Chancellor
of the Exehequer aH a Cabinet minister. Accordingly an
early communication takes place between the Chancellor
of the Exchequer and these great department4tl heads,
upon the principal questl'ions which present themselves in
the framing of estimates, in order that these questions
may be put into shape for the consideration of the
Cabinet. 'l'his renders the subsequent .
the
estimates by the Treasury, in the main, a formal·proceed.;;
ing; and confined to minor particulars. Moreover, the
Chancellor of the Exchequer would consider his own
responsibility to be chiefly in reference to the principal
items ; and as to smaller matters, and in all questions of
rule, form, and order, he would rely upon the skill and
experience of the departmental officers, at any rate for
puttinghim in motion.t

niview of

• Rep. Com. Pub. Accounts, 18G2, make them tally very exactly with
Evid. 1487, and see Mr. Gladstone's the subsequent expenditure, so many
ovid. 1543, &c.
Considerable im- unforeseen causes derange the calcuprovements have recently been ef- lations upon which Lhey are ba~ed.
J'ected in the framing of the army and No item, however, is at any time calnnvy estimates. Dut it is impossible culated with a view to be in excess
to prcpttre these estimates so as to of what will be required for a par-
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·when finally agreed upon, the Civil Service estimates
are divided into six classes, for fixed services ; with
a seventh class, for miscellaneous items of expenditure,
of a tempor.ar}) special, or supplementary character.
The whole of the estimates must be communicated to
Parliament early in the session. Full explanatory details
are appended to all the printed estimates, to enable
members to understand them, and to avoid the necessity
for viva voce explanations in Committee of Supply."
The views entertai11ed by the House of Commons in
regard to all matters of .detail in the conduct of public
affairs, and especially where the expenditure of money is
concerned, are treated with increasing deference and
respect by the Treasury ; and it is the duty of that department to revise the public expenditure in conformity
therewith.v But it is to be regretted that of late years
the House of Commons has shown a disposition to interfere, much more than formerly, with the internal arrangements of the public departments, by calling for information on. minute points, and expressing opinions upon
matters which are purely admini~trative. This is a great
evil, and one that is difficult to remedy.w
The ordinary functions of the Treasury in the disposal
of the supplies granted by Parliament for the public service, and the constitutional position which it occupies in
the control of the public expenditure, have been fully explained in a former chapter.x
When it is necessary to obtain from Parliament a vote
of credit for any purpose-as for the prosecution of a
war, &c.-the Treasury is responsible for fixing the
amount to be applied for, for distributing the vote among
the respective departments concerned, and for adjuditicular service, or for the purpose of Com. Misc. Exp. 1860, pp. 27-33.
meeting the demands of extraneous Evid. 932, 985.
services. Rep. Com. Pub. Accounts,
• Ibid. pp. 6, 7.
1864. Evid. pp. 2, 3, 24, and Appx.
"' Rep. Board of Admiralty, 1861.
No.4, p. 73.
Evid. 2612, 2905.
x See ante, vol. i. p. 534, &c.
u See ante, vol. i. pp. 473,481. Rep.
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eating upon their several claims to a dU:e proportion
thereof.Y
The Lords of the Treasury are also entrusted· with the
grant of all pensions, compensations, and ~llowances which
may be applied for by any clerk or civil officer in the
public service, pursuant to tho provisions of the Superannuation Acts. Formerly two of the junior lords composed what i::l termed the Superannuation Committee, and
wore required. to consider and report to the Board upon
every application that might be I-:Qade for a pension or
retiring allowance. But it is .probable that this duty
is now performed by some of tho permanent officers of
the Treasury. The Superannuation Committ~e, however, has been recognised by board minutes passed from
time to time, and its decisions, and the grounds for the
same, are regularly rocordece The statute defines the
maximurn amount of pent->ion which may be granted, and
the eomlitions of tho grant, but with a proviso that no absolute right Hhall be conferred: hence tho importance of
the proceedings of this Committee.
Special duties have l1een, at different times, assigned
to the junior lord& ; sometimes in conformity with the
provisions of a minute, delegating certain partieuhr
duties to particular members of the board, and sometimes
pursuant to a mutual understanding between the lords
and the secretaries." The duty of examining into the
eases of persons imprisoned for breach of the revenue
laws is entrusted to a committee of the board, and a,
record is kept of the proceedings in such cases. This
eommittee, as well as that upon superannuation, requires
constant attention, with a view to preserve a consistent
code of precedents. b
Rep. Com. Pub. AccountR, 1862.
2292, Chane. of the Excheq.
Hrtns. Deb. vol. clxiv. p. 1491.
• Com. Papers, 1847-8, vol. xviii.
pt. 1. 142, 165. For an account of the
prineiples which govern the decisions
Y

J~vid.

of the Superannuation Committee,
see ibid. p. 165.
a See ca.ses ci.ted, ibid. :pp. 166,
107, 426.
b Ibid. 166.
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Up to 1848 the number of Junior Lords of the Treasury
was four, but a committee of the House of Commons in
that year recommended that they should be reduced to
three, and that more efficient service should be exacted
from them in· the superintendence of economy in every
branch of the public service. The reduction took place
accordingly ;c but hitherto the latter part of the recommendation has not received due attention. Mr.
Canning used to describe the duties of the Junior Lords to
consist merely in ' making a House, keeping a House, and
cheering the minister.~ It is doubtless a part of their
duty' to come down and make a House;' and an arrange·
ment is made amongst all the members of the Government, for some of them to be constantly in attendance in
Parliament during session ;e but the Junior Lords of the
Treasury have also, we are assured, abundant employment
in their own department, if they are disposed to attend to
it. It has been charged against them, however, that, as
a body,_ they are more anxious to give the prefeFence to
work which brings them into notice in the House of Commons. r An estimate of the in1,portance of the., duties
which would naturally devolve upon these functionariesfrmn. the increasing interference of the H6use of Commons
in matters of detail, and the necessity for the continual
supervision of some member of the Government conversant
with every description of parliamentary business, in order
to make sure that the business is clone in conformity to
the views entertained by the House-induced Sir Charles
Wood to declare that the reduction of the number of Junior
Lords from four to three was a very doubtful advantage.g
c Com. Par,ers, 1847~8, vol. xviii.
pt. 1. p. 15, Treasury Minute, Aug.
15, 1848, Act 12 & 13 Viet. c. 89.
d Report,
Board of Admiralty,
1861, p. 132. But the responsibility
of ' making a House ' is now understood to belong to the Secretary of
the Treasury, who is authorised to
send and 1·equest members of the
VOL. II.
G-

Government to quit their offices, and
come down to the House, for that
purpose, whenever he may consider
their presence to be necessary. Hans.
Deb. vol. clxxxiii. p. 1314.
e Rep. Off: Sal.1850. Evid, 52, 5.'3.
r Rep. on Misc. Exp. 1847-8, p.
423.
g Rep. Ofl: Sal. 1850. Evid. 46, 48.
G
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But this statement was made in 1850. 'I'en years ·later,
an ex-1ninister of the crown publicly declared that the
Junior Lords of the Treasury had no departmental duties
whatever !h
All the Junior Lords are generally, though not inTho Junior
T,orclH in
variably,
in Parliament, where their presence is found
rarlianJOnt.
exceedingly serviceable. But it is very difficult to find
persons who are wimng to run the risk, and incur the
expense, of an election contest for the sake of a place of
such small emolument and power .as a Junior Lordship of
the Treasury ; accordingly the Government are not unfrequently deprived of the services of one or more of the
Junior Lords in the House of Commons. 1 But even when
they have seats in Parliament they are not to be considered
as officially representing the Treasury; the entire parliamentary responsibility, as has been already stated,i rests
with the Chancellor of the Exchequer.
In selectjng persons to fill the post of junior lord, it is '
Thoy roproBont tho customary to choose one from each of the three kingdoms,
tln·oo kingdoruB.
with a view to their exercising a general supervjsion over
the Treasury business of their respective countries, wbich
differs in many particulars. Another benefit resulting
to the Government from such an arrangement is, tlmt these
gentlemen constitute additional channels of communication with the country at large, each with the kingdom
they specially represent. They come from time ~to time,
fresh from the ordinary business of English, Scotch, and
Irish society, and form very useful vehicles of communication with the Treasury. Numerous applications are
made to them on a variety of subjects, and they either
get the business transacted f()r the parties, or else are able
to satisfy them that it cannot be done. k
Their other
The Junior Lords are, furthermore, very useful to the
services.
Government in receiving deputations or individuals upon
Lord Llanover, in R.ep. Com.
Evid. 1370, &c.
; R.ep. Com. Off. Sal. 1850. Evid.
h

Misc. Exp. 1860.

48, 50, 62. And see ante, pp. 235,
236.
j See mde, p. 434.
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official business ; also in serving upon parliamentary
committees, to watch their proceedings on behalf of
Government, and to afford information thereupon, so as to
prevent misaP.prehension upon important public questions.
They afterwards give their assistance in carrying out the
recommendations of such committees, so far as they have
been sanctioned by the Government. 1
In short, although, upon the whole, their regular duties
may be light and inconsiderable, yet they perform several
useful functions, and fulfil an important part in the business of the Treasury.nf The office, moreover, affords an
admirable training for the higher ranks of official service,
and several of our most eminent statesmen have commenced their public career in this capacity.n
Mr. Gladstone's Ministry, however, which was appointed in December 1868, have determined to turn the Junior Lords of the
Treasury to good account. To a 'Third Lord '-who will rank
• next after the Chancellor of the Exchequer-will be assigned confidential duties as the assistant of that Minister ; and other work in
connection with the department of receipt, which will relieve the
pressure upon the Financial Secretary. It is, also intended to appoint an additiol'ial Junior Lord, to sup.ervise military expenditure.

Joint Secreta1·ies to the T1·easu1'Y•

Ever since the year 1714, there have always been two
joint principal Secretaries to the Treasury-one of whom
is termed the Parliamentary, and the other the Financial
Secretary. They are both eligible to sit in the House of
Commons, and both retire from office, with the Lords of
the Treasury, on a change of ministry. Since 1805, there
--~~-------

Rep. l\Iisc. Exp. 1847-8, pp. 142, 430. Rep. Off. Sal. 1850. Evid. 49.
lSi).
When the Derby Ministry
m Ibid. pp.142, 143,418-424. Report
took office, in February 1858, they on Board of Admiralty, 1861, p. 382.
chose one Irish and two English The Act 12 & 13 Viet. c. 89 makes
Lords of the Treasllry, but none for the signature of any two lords suffiScotland. This occasioned great dis- cient, instead of three, as formerly, to
satisfaction, and they were obliged to Board warrants and other instruremedy the grievance early in the ments issued bv the Treasury.
following year.-See Com. Journals,
" Rep. on Off. Sal. 1850. Evid.
vol. cxiii. pp. 73, 74. Ante, p. 236. 2655, 3238. Rep. oh Pub. Accounts,
1 Rep.l\lise. Exp. 1847--8, pp. 422,
1862. Evid. 1615.
a a2
k
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has also been a permanent under-secretary, who is the
Treasury. official head of the department, and who is ineligible to
a seat in Parliament. These three officers receive each
2,000l. per annum, an additional 500/. per .annum being
allowed to the permanent secretary after five years' service. 'rhere is also an auditor of tlw civil list and assistant-secretary, who .receives 1,500l. per annum.
The secretaries assist in the transaction of the business
of the Board, anu in preparing its decisions upon all
rnatters submitted to it. Through their instrumentality,
in fact, the whole Treasury business is conducted, under
the direction of the political chiefs, for, ns we have seen,
th(~ Board has little more than a nominal existence. They
are consequently very heavily workeLl.
All communications between the 'rreasury and other
public depmtrncnts pass through the hands of a principal
seeretnry, who exercises a delegated nuthority from the
Chanec11or of the Exchequer, and iH therefore warranted
in writing in the name of the Board. Accordingly, in
communieating a dceision, or minute of the Treasury,
the Se(:rotary uses the .expre:;sion, 'My J_,ords have directed,' &c.
The Secret~uies of the 'Treasury, as well as the other
principal officers of the Board, are in constant comwuni- .
cation with tho Chancellor of the Exchequer ; it is. not
therefore nccessfLry to trouble him with every detait, unless any question should arise to which his attention had
not been directed. By statute, Board warrants require
the formal signature of two Lords of tho Treasury ; but in
cases where a warrant is not required, a letter signed by
the secretary is legally sufficient.~'
The parliamentary, or political, Secretary to the TreaP,u·liamcntary Secis also known as the 'Patronage 1 Secretary, because
sury
retary.
it is through him that the Prime Ministeracts in making
appointments to subordinate offices. q

RccrotarioR
of UHl

0

"Thomas, Eng. Excheq. 142; Civil
Service Estimates, 1868-9. Class II.
No. 1.

l' Rep. Com. Pub. AccountA, 1862.
Evid. 774, &c. 1468.
'1 See ante, vol. i. p. 380.
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Whenever the Secretary to the Treasury nominates to an
office, he is mainly influenced by political considerations.
The candidates are recommended to him by political supporters of the Government. But they always undergo
an examination in the office to which they are appointed,
and those who do not satisfY the prescribed rules are
r~jected, and their places supplied by fresh appointments.
All promotions are in the power of the particular department, which can likewise dismiss at any time for misconduet. This affords a i\Ufficient security for the efficiency
of the permanent civil service
The political Secretary to the Treasury is a very useful
and important functionary. His services are indispenssable to the leader of the House of Commons in the control
of the House and the management of public business."
His influence in strengthening the hands of his party by
the distribution of patronage is very great. A number of
small situations in the revenue departments, and in other
branches of the public service, are in his gift, and are
placed hy him at the disposal of members of the House
for distribution among8t their coflstituents, generally with
a view to promote the interests of the party in power, but
without exclusive regard to political preferences.t He
has a1so a control over many offices in the civil service,
so f~r atJeast as the supervision of the Treasury extends.
SucJ:I offices may be assigned to the jurisdiction of the
permanent secretary ; but even so, the authority of the
political secretary is permanent; and if the former comes
to any decision in which the latter does not concur, he is
liable to be overruled, and his decision reversed.u
r Commons Papers, on the Civil
Service, 1854-5, vol. xx. pp. 113, 125.
The whole power of promotion in the
civil service was surrendered to the
permanent beads of departments by
Lord Liverpool, ' an act which entitled him to the highest praise.' Mr.
Gladstone, Hans. Deb. vol. cxciii. p.
398; and seep. 1082.
• See ante, p. 324.

t Hans. Deb. vol. cxciii. pp. 323,
393, 398. Commons Papers, 1867-8,
No 51. Ante, vol. i. p. 384. .Pos~, P·
485. But it is only nommahons
of candidates for first appointments,
to be subject to passing the usual examination, which are in the hands of
members of the House of Commons.
u Com. Papers, 1854-51 vol. xx.
pp. 270, 294.
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The Financial Secretary is also, as we have seen,"'' a
valuable assistant to the Chancellor of the Exchequer in
the House of Commons.
The establishment at the Treasury consists of a numerous
staff of clerks of different grades, who are chiefly employed
in promulgating and recording decisions of' the Board.' v
In order to secure a regular attendance of the employes
in this department, a time-book is kept of the arrival of
the clerks, and at a certain hour a line is drawn across;
and every one whose name is not e11tered before the line
is drawn is thereby seen to have come to hil-l duty later
than he should have done. A similar rule is established
at the War Office, at the Admiralty, and at the Poor Law
Board. At the other public departments, the business is
of such a nature that regular early attendance is not enforced, but the clerks are often required to remain until
a late lwur in the evening.w At the Colonial Office a
periodical report il'l made to the chief in regard to the
attendance of the clerks.
And here it may be noticed, that in addition to the
ordinary stafl' of the several departments of state, the exigencies of the public service necessitates the employment
of a number of supplemental clerks; and also, from time
to time, that ' temporary or extra clerks,' in addition to
those on the supplemental list, should be called in. On
account of the disadvantages attending this practice, the
Lords of the Treasury, in the year 1860, appointed a
departmental committee to enquire into the subject, who
reported a recommendation that the class of 'supplementary clerks' in the several departments of government
should be gradually abolished ; and that a central copyingoffice should be established, under proper control, and
attached to the office of the Civil Service Commissioners,
to whicl~ the several public departments should apply for
See ante, pp. 363, 366.
See Civil 8ervice Estimates,
1808-0, Class II. No. 1.
1111

v

w Rep. Com. on Official Salaries,
1850. Evid. 1537, 1551, 1915, 2708,
2840, 2878.
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whatever assistance they might at any time require, in
excess of their ordinary permanent staff: the new department to be organised under the directions of the
Treasury. Should this plan be carried out, it is anticipatecl that t"he public service will be rendered much
more efficient and less expensive than at present.x
One branch of the Treasury establishment is termed
the Solicitor's Office. It is presided over by the solicitor
and assistant-solicitor to the Treasury, who are barristers,
and act as attorneys for the Government. The law busi, ness of all the principal public departments, not having
their own special solicitor, is referred to the Solicitors to
the Treasury. Y
The following offices are more or less immediately connected with, or subordinate to, the Treasury,z viz. : The Paymaster-General's Office.
The Exchequer and Audit Department.
The National Debt Office.
The Public Works Loan Office.
The Mint.
The Board of Works.
The Office of Woods, Forests, and Land Revenues.
The General Post Office.
The Customs.
The Inland Revenue Office, and
The Stationery Office.
An account of the routine duties in these offices will
be found in Murray's 'Handbook of Church and State,'
and in Parkinson's 'Under Government.' Such of them
as are presided over by members of the administration, or
x See the Report, in Commons
Papers, 1865, vol. xxx. p. 219. Judging by the small number of clerks,
(viz., four junior and four supplementary clerks) at present attached to
the office of this Commission, we may
infer that this recommendation has
been but partially carried out, as yet.See Civil Service Estimates, 1868-9,
Class II. No. 16.

Murray's Handbook, p. 133.
• The Act 56 Geo. III. c. 98, which
united the offices of Lord High 'l'reasurers of Great Britain and of Ireland,
provided that all officers employed in
collecting and managing the public
revenue should be ' in all respects
subject to the control of such Lord
High Treasurer or Commissioners· of
His l\fajesty's Treasury.'
·
Y

Solicitor to
the Treasury.

Offices subordinate to
the Trea-

sury.
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are directly responsible to Parliament, will claim attention in this chapter.

1. The Paym,a8ter-General's O.ffife.
Tho Pay
Office.

This office was originally a branch of the military
establishment, and was presided over by a political head,
who was designated the Paymaster of the Forces. In
1834, the Act 4 William IV. c. 15, under which the
Exchequer Office was re-organised, removed from the
Exchequer all payments which had. been previously made
in detail in that office, and authorised the appointment
by the Treasury of a Paymaster-General.• In 1836, pursuant to the Act 5 and 6 William IV. c. 35, the Army
and Navy Pay Offices were amalgamated, under the title
oC the Paymaster-General's Office. Subsequently, under
the statute 11 anc112 Viet. c. 55, the offices of Paymaster
of Exchequer Bills and Paymaster of OivH Services were
merged into this dcpartrnent. The duties appertaining to
this office consist in the payment of all voted services and
other charges connected with the naval, military, and
civil expenditure, accon1ing as credits are given, from
time to time, upon the public moneys in the Bank of
England, by the Comptroller-General of the Exchequer,
pursuant to applications from the Treasury.
The Pay Office has also charge, by way of deposit, of
large sums of money from various public departments,
which do not strictly form part of the public revenue,
but which have accrued under the authority of permanent
Acts, and are placed in the hands of the PaymasterGeneral as the banker of the said departments, and are
entered by him in his cash aecount, as distinguished from
his Exchequer receipts.
It is the practice of this office to make use of all funds
paid into the same, from whatever source derived, whether
as deposits or Exchequer receipts--unless they should
I

• fee Treasury Minute of August 4,1858, in Commons Papers, 18601 vol.
xxxix. pt. i. p. 188.
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have been invested in Exchequer bills, and thus withdrawn
from the floating balance in hand-as one cash balance,_
out of which all lawful payments are indiscriminately defrayed. This practice has been formally sanctioned by
the Committee on Public Moneys of 1857, and by the
Public Accounts Committee of 1863. Otherwise it would
require that an immense number of separate accounts
should be kept standing for different objects, which would
involve the existence of an exceedingly complex and embarrassing system, an_d occasion a heavy pecuniary loss,
by having useless balances lying at the Bank of England." '
There is no uniform system in regard to the mode of
applying to the Paymaster-General for moneys required
for the different branches of the public service, but the
naval, military, and civil departments have each their own
rules on this subject. The principal security against fraud
or negligence in issuing orders, or drawing cheques upon
the Paymaster-General, by any department, consists in the
use of a counter-signature. b
The .particular duties which devolve upon the Paymaster-General, under the Exchequer and Audit Departments Act of 1866, are described in a Treasury Minute,
dated March 2, 1867 .c
The Public Moneys Committee of 1857 advised that
there should be a daily revision of the accounts of the Pay
Office by an officer of the Board of Audit-a suggestion
which was reiterated by the Public Accounts Committee
of 1863, in their second report. The Treasury, however,
consider that such a regulation would be impracticable
and unnecessary, inasmuch as the said accounts have for
the most part been already subjected to the scrutiny of
the Audit Office, in the department from whence the orders
for payment emanated.d
The Paymaster-General himself, ever since the creation
" Rep. Com. Pub. Moneys, p. 45.
Second Rep. Com. of Pub. Accounts,
1863, Evid. pp. 13, 15.
b Chane. of Excheq. in Hans. Deb.

vol. clxxx. p. 623.
c Commons Papers, 1867, No Ill.
<! Rep. Com. Pub. Accounts, 1864,
Appx. No 4.
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of the office in 1836, has been charged with merely nominal duties: On his first appointment, he grants powers
of attorney to certain officers to act for him, in supplying
the accounts opened at the Bank of England. in his name
with funds, and in drawing upon those accounts for the
payment of public services. He never interferes in the
details of business, or signs anything except the receipt of
Exchequer bills, a duty which the Comptroller of the
Exchequer has required him to perform. 0 The Committee on Public Moneys, in 1857, :r;.ecommended that the
Paymaster-General should cease to be a political officer,
discharging his duties by deputy, and should become the
acting and efficient head of the Pay Office. But the Treasury were unwilling to incur the inconvenience of any
change in the existing arrangements.r
Pursuant to a recommendation of the Committee on
Miscellaneous Expenditure, in 1848, it has been usual to
associate the office of Paymaster-General with that of some
other necessary offiec of honour and trust of a similar
tenure, but the duties of which are nlso light. TJntil the
abolition, in 1867, of th~ Vice-Presidentship of the Board
of Trade, this office was held conjointly with that of Paymaster-General. But hereafter it is proposed to confer
the latter appointment· upon the Judge Advoca.tE)-Q~n~raL
By this arrangement a considerable saving" is .. effected, as
but one salary (viz., 2,000l. per annum) is voted forthe
incumbent of the two offices.£
The Paymaster-General has frequently, though not invariably, a seat in the Cabinet, where he is able to be of
considerable service to such of his colleagues as fill the
more onerous and laborious offices of state. g
The labour and responsibility of superintending the
business of the Pay Office devolves upon the Assistant
Paymaster-General, to whom the necessary powers are
• Second Rep. Com. Pub. Accounts,
1863,p. 14.
'
f Treasury Minute, December 23,
1858. Commons ,Paper~, 1860, vol.
xxxix. pt. i. p. 176.

f Commons Papers, 1847-8, vol.
xviii. pt. 1, p. xvii. Rep. Com. Pub.
Moneys, p. 44.
g See ante p. 169.
1

EXCHEQUER AND AUDIT OFFICE.

459

delegated, and who receives a maximum salary of 1,200Z.
a-year.h

2. 1'h,e Exchequer and Andit Department.
Reference has been made, in a former chapter, to the
funetions appertaining to Her Majesty's Exehequer, in
exereising a check upon the illegal application of any
portion of the public. income ; and to the Act passed in
the year 1866 for consolidating the duties of the Exchequer and Audit departments, and to provide for the
more effectual audit of the public accounts.i
Previous to the year 1785, the audit of the public Audit of
accounts of Great Britain was entrusted to two patent ~~:~~-ac
o:fficers, styled Auditors of the Imprest. All public officers to whom money was issued from the Exchequer by
way of advance, orimprest, were required to transmit to
these auditors tlieif ~accOunts in teiatiori to the same.
But, though highly paid, the services of these functionaries
were most inefficient. The accounts became involved in
the greatesteonfusion, andtheir: audit fell into arrear to
the extent of 534 million pounds ! In order to put an
egg to this sc~ndal, and in. compliance with the recom])lendation of the Commissioners o{ Public Accounts in
their thirteenth report, Parliament directed the patent
of the Auditors of Imprests to be revoked (the liberal
allowance of 7 ,OOOZ. per annum being granted to each
of them for life, as a compensation for the loss of office),
and a Board of Audit to be established.i By subsequent
enactments, the powers of the Board of Audit were considerably enlarged, and it continued for sixty years to
perform the duties assigned to it.~<
h Rep. Com. Pub. Accounts, 1862.
Evid. pp. 208, 209 ; Hans. Deb. val.
clxiv. p. 557. Civil Se1·vice Estimates,
1867-8, Class II. p. 14. For an account of the routine of business at
the Pay Office, see the Shilling Magazine, vol. iv. p. 50.
i See ante, vol. i. pp. 53.5-539, 573.

j By the Act 25 Geo. III. c. .52.
Correspondence, &c. 1·elating to the
Excheq. and Audit Act, 1866, Commons Papers, 1867, vol. xxxix. pp.
183, 199.
k 45 Geo. III. c. 91r 46 Geo. III.
c. 141, &c. Rep. Com. on Public
Moneys, 1857.
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No imputation appears to have been made upon the
eificiency of this Board, or upon its method of tmnsacting business. Nevertheless, the result of an enquiry into
the general question of the control of the pliblic revenues
and the accountability of the several departments of expenditure, which was instituted by the Select Committee
of the House of Commons on Public Moneys in 1857,
proved the inadequacy of the system of audit hitherto
generally .applied to meet the requirements of Parliament,
and the necessity for the universal itpplication of the new
principle of the Appropriation Audit (introduced by Sir
James Graham in 1H32), to enable the Board to co-operate
effectually with the House of Commons in detecting any
instances of misappropriation of parliamentary grants.
The closest ::tttcntion of Government, and particularly of
the Treasury and other financial departments, and also of
the Committee of Public Account:,;, was devoted to this
subject, at different periods, from 1857 until 18GG, when
the Act above mentioned wns passed, uniting the hitherto
independent offices of the Exchequer and the Board of
Audit, and providing for• the extension of the Appropriation Audit to all the rnonoytl voted by Parlimnent. 1
This statute is, in its main provisions, the legal embodiment of the recommendations of the Public Moneys Committee of1857, thus tardily but fully matured; and it is
destined to effect one of the most important departmental
changes which have been sanctioned by Parbament of late
yoars.m 'From the period of the extinction, in 1785, of
the insulficient audit of the public expenditure by the
Auditors of Imprest, up to the present time, and
during the whole existence of the B.12ard of Audit; the
audit check has never taken up the broken tlm3ad of
Exchequer control; nor, except to the limited extent of
the Appropriation Audit, hitherto in operation, hns ParJ 29 and 30 Viet. c. 39; ante, vol. i.
Act, Com. Papers, 1867 ( vol. xxxix.),
p. IJ74.
·
pp. 151 16.
•
'" Oorresp. &c. Excheq. and Audit
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liament or the public ever been informed how the public
money has been applied in accordance with the trust conveyed by the Exchequer issues. The union of the two
departments for the first time provides the means of securing a continuous check and control over every transaction
connected with the public moneys, from their original
collection, in all the various channels, from the public, to
their concentration at the Exchequer account at the Bank
of England, and their dispersion to the great public accountants and others, by issues from the Exchequer, constituting by law the public expenditure, up to the final
examination of the purposes to which the moneys so
issued have been actually applied. All the results of
this continuous control by the consolidated departments
are now to be reported and certified to Parliament and
to the public.' n
'The head of the Audit department is now for the
first time directly recognised as a functionary of the
House of Commons, charged with the duties of control
over th~ application of the public moneys by the Execu·
tive Government, and a latitud~ is afforded to him in
reporting his opinions to Parliament, such as had not
been previously accorded to the Board of Audit. The
Auditor-General, moreover, is thereby brought into immediate relations with the Committee of Public Accounts,
and is enabled to explain in detail every particular connected with the appropriation of the public grants upon
which he may think it desirable that Parliament should
have further information.' o Satisfied with the provisions
of the E:¥:cheqU:er and Audit Act as they have passed the
legislature, the newly-appointed Comptroller and AuditorGeneral predicts tl1at ' the measure, when fairly tested,
will prove a complete success.'P
But this great departmental reform was not effected with_out strenuous opposition from influential and experienced
n Sir vV. Dunbar, Comptroller and
, Auditor-General, ibid. pp. :JG, 37.

•

o Ibid. p. 43.
" Ibid. p. 48.
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officers heretofore connected with the Board of Audit, or
without the occurrence of much dispute and controversy
in regard to the relative position aml duties of the principal officers created by the Act. Mr. Romilly, the exChairman of the J3oard, who had been one· of the Commissioners for auditing the Public Accounts for nearly
thirty years, addressed tt letter to the Chancellor of the
Exchequer in the autumn of 18GG, remonstrating against
certain prominent features in the new Act. q And as soon
as the Bill bad passed both Houses, Mr. C. z. Macaulay,
who had acquireu a high reputatidh for zeal and ability
as Secretary of the Board of Audit for eleven years, and
who had been promoted to be a Commissioner of the
Board a few months previously, wrote ·to the Treasury
condemning the position assigned to 'the Assistant Comptroller and Auditor ' under the statute. It had been the
:intention of Government to have selected Mr. Macaulay to
fill this ofliee ; bnt as he entertained opinions upon the
scope of the duties which would devolve upon him in
that capacity, entirely at variance with those of the
r:rreasury, and, as the :(_,ords of the Treasury t)elieved,
with the intention of Parliament, they were compelled to
decide that it would not be f(w the public interest to appoint him the Assistant Comptroller and Auditor. The
office was accordingly conferred upon Mr. Anderson, a
gentleman of great knowledge and experience in the
financial department of the Treasury/
Both Mr. Romilly and Mr. Macaulay agreed in thinking that the inferior position assigned by the Act of 1866
to the Assistant Comptroller and Auditor was incompatible
with his standing as a patent officer, and at variance with
the principle upon which the Act was originally framed.
Other objections were expressed by Mr. Romilly, particularly as to the union of the Executive and Audit departments, to the substitution of one responsible head for
q

This lotter

wa~

published as a

pa·.nphlet by Ridgway, London,1807 ;

it is also reprinted ibid. pp. 21-30.
r Ibid. pp. 18, 19, 49 .
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an Audit Board of co-ordinate Commissioners, and to the
supposed subordination of the consolidated office to the
authority of the Treasury. These will be briefly considered,
as explanations upon these points will enable us to understand the nature and extent of the po"lvers vested in the new
department. But first it will be desirable to define the
position and functions of the presiding officers, under the
statute, as the same has been interpreted by the Treasury.
At any time within one year, from April 1, 1867, the Comptroltwo offices of Comptroller-General of the Exchequer and ~~~~~r
of Chairman of the 13oard of Audit were authorised by General.
the said Act to be united together, and a 'Comptroller
and Auditor-General ' appointed, with a salary of 2,000l.
per annum. The Act also directs the appointment of
an 'Assistant Comptroller and Auditor,' with a salary of
1,500l. per annum. On March 15, 1867, Sir William
Dunbar was appointed Comptroller-General of the Exchequer and Auditor-General of the Public Accounts;
and W. G. Anderson, Esq., Assistant Comptroller and
Audito~. 'rhe tenure of both these offices is that of good
behaviour, -they being removable only upon an address
from the two Houses of Parliament. They are forbidden
to hold any other office under the crown, and may not be
members of either House of Parliament.s
In the absence of the Comptroller, the Assistant Comp- Assistant
0 .omr·
troller is empowered to do anything which may be done tro
11er.
by his superior officer, ' except the certifying and reporting on accounts for the House of Commons; ' wherefore
it was deemed imperative that a functionary who might
be called upon to act judicially, and to control the acts of
the Executive Government, should have the independence
afforded by a tenure equal to that of his own official
chief.t But the Comptroller and Auditor-General alone
is authorised. to certify, report upon, and sign the appro' 29 & 30 Viet. c. 39,
See ante, p. 265.

sec~.

•

3, 4.

.' Oorresp. Exch. and Aud. Act.,
Com. Pap. 1807 (vol. xxxix.), p. 13.
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priation accounts, and transmit them to the Treasury, to
be laid before the House of Commons. 11
.It must not be supposed, however, that the Assistant
Comptroller has no other legal duties but such as are representative, and which devolve upon hini only in the
absence of his principal. The Treasury understand t;hat
he should also perform, as his designation shows, the
duties of an assistant. By the ninth section of the Exchequer and Audit A.ct, it. is provided that ' the Comptroller and Auditor-General shall have full power to make
from. time to time orders and rules for the conduct of the
internal business of his department.' This power was
evidently intended to include the duties of the Assistant
Comptroller, and therefore rendered it needless, even had
it been pmcticable, to define them more particularly in
the Act.v 'Subordinate in grade to the Comptro11er and
Auditor-General only, so thnt be may not unduly trench
upon the independenee and authority of tho officer primarily responsible~ for everything done in the department,'
the oHiee awl functions of the assistant are equally independent and uuthoritativ!3, and his Qpinions and jt1dgment
entitled to respect. In a limited sense, he shares the
responsibility of his principal to Parliament, and is free
to appeal to the Committee of Public Accounts against
that officer, should his conduct be such as to justify
complaint.w
The ground upon which it was assumed by Messrs.
Romilly and Macaulay that the Assistant C~mptroller bad
been placed in an inconsistent and degraded position by
the Act from that which was at first assigned to him,
was the striking out, by the House of Commons, of a pro. vision itrserted-irr--the..BilLby. the Committee of Public
Accounts, which empowered the Assistant Comptroller to
report, jointly with the Comptroller, on the appropriation
of the .parliamentary grants, and to certify, with him,
" 29 & 30 Vkt. c. 39, sees. 7, 22.
v Corresp. &c. Exch. und Aud. Act,

Com. Papers, 1867, No. 97, p; 12.
w Ibid. pp. 14, IG, 41, 44.
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certain public accounts. But 'the Bill, as originally introduced, and as finally sanctioned, was, in regard to the
position of the Assistant Comptroller, substantially and
almost identically the same measure.' The Bill as introduced, and as it finally passed through the select committee and through Parliament, assigned to theComptroller
and Auditor-General the sole power of examining and
deciding all questions from time to time arising out of
the accounts submitted to hjm ; and this function was
entrusted to him alo~e, and only in his absence to the
assistant officer. The mere reporting upon or certifying
accounts previously examined is evidently more an executive than a judicial act. And the committee were willing to allow the assistant to participate therein. But
upon its being shown to them that this was a departure from the principle of individual responsibility, which
had been advised by the government, and approved of
by the committee, the chairman of the committee agreed
with the House in the alteration of the Bill, so as to deprive
the~assi~tJtnt officer of all such powers, and to confine hm
independent authority to the representation of the .Amh
tor-General in his absence. It was moreover decided that
no one but the .Auditor-General himself should be competentto report to the House of Commons.x
Impugning the wisdom of Parliament in subordinating
. the Assistant Comptroller to the principal officer, while
conferring a patent office upon each alike, Messrs. Romilly
and Macaulay endeavoured to prove that the independence
and utility of this great department must materially suffer
from such an arrangement.Y But their arguments were
ably met. and satisfactorily refuted by Sir. William
Dunbar, the newly-appointed Comptroller and AuditorGeneral."
Placed in a position of complete independence of the
executive government, and respunsible to Parliament
c

j

x Corresp. &c., Ex.&Aud.Act.,Oom,
Papers, 1867, No. 97, pp. 8, 10, 12.

VOL. II.

Ibid. JlP· 4, 30, 34.
• Ibid. pp. 8-14, 40-45.
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alone, .the Comptroller and Auditor-General may well be
trusted to discharge his functions with impartiality and
ildelity. Under any circumstances, the great security for
the faithful performance of his onerous dutie& is this, that
he will be amenable to public opinion, and to the super~
vision of the Public Accounts Committee, healthier restraints, if such were needed, than any check that could
be established in his own oifice upon the performance of
his arduous and invidious labours."
There is more plausibility in th~ objections urged by
Mr. Romilly to the union of the hitherto distinct departments of the Exchequer and the Board of Audit, and to
the substitution of. one responsible head, in the examination and audit of the public accounts, for a Board of
co-ordinate and independent commissioners.b
But the consolidation of these important offices was not
agreed upon without the most anxious consideration and
discussion, ' and at no stage of the proposed Bill was any
point of importance finally settled without the knowledge
of the representatives of the two departments, and, indeed, the acquiescence t>f the Board of Audit itself.'"
rrhis great change of system was, as we have seen, recommended to Parliament by high authority so far back
as 1857; and it is but the carrying out of the principle
of concentrated individual responsibility for acts of administration which meets with such general acceptance at
the present day.d
Much undoubtedly may be said in favour of the administration of the Audit department by a Board composed of an equal number of co-ordinate members, not
less than four, the chairman having a second or casting
vote. But for several months, if not years, previous to
the abolition of the Board of Audit a gradual change of
practice had been introduced whereby the work was
-----------• Corresp. &c. Excheq. and Audit
Act, Com. Papers, 1R67, No. 97. (in
vol. xxxix.) pp. 11, 17.

b

c
<I

Ibid. pp. 23~26.
Ibid. p. 7.
Ante, p. 181 ; and vol. i. p. 537.
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divided between single commissioners, and only difficult
and unusual cases brought up to the Board, collectively.
Latterly, indeed, discussions at the Board were 'reduced
to a minimum.' e
'The main object of substituting for the Board of Audit
a single chief with supreme authority in the department
is to fix the whole responsibility of the due execution of
all the duties upon one public officer. It tends also to
insure definite and uniform decisions on questions requiring them, nor is the atlvantage really lost of that deliberative and collective judgment which is considered to be
afforded by a Board consisting of several members. In
his decisions as the responsible chief of a great public
department, the Comptroller and Auditor-General must
be held to express not merely his own individual and
unaided judgment, but the well-considered and matured
opinions of the department which he represents, including the Assistant Comptroller and Auditor and all the
most experienced officers under him. These decisions are
:recotdecr in the books of the office, and are consequently
known. to the whole establishme~t, who constitute a suffic1ent]y numerous and influential body to counteract any
personal leaning which might possibly exist in the mind
of the chief, and bias his judgment.'f
It is the duty of the Audit office 'to ascertain facts, to Its special
make them known to those whom they concern, and who duties.
are in a position to deal with them; to sift the pecuniary
transactions of the several public accountants of the kingdom, to investigate the real nature of those transactions,
to classify them, to consider the legal and financial questions
arising out of them, to distinguish between what requires
notice and what does not, and to lay before the House of
Commons and the executive the results of its deliberations.'g
Wherefore, the practice of the office in the examination
.Ibid. pp. 9, 10.
,; .Ibid. p. 23.

" Corresp. Excheq. and Audit Act,
Com. Papers, 1867, No. 97, pp. 39-42.
H
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of accounts submitted to them has been as follows : Each
account, when received, is placed in the hands of an inspector, whose duty it is to take a general view thereof,
to satisfy himself of its substantial accuracy. It is then
referred for examination to one or more examiners, who
are bound by rules specially prepared for their guidance
to take note of all irregularitieR, and to bring them under
the notice of the inspector. AU questions of a minor dmracter are disposed of by the in,-;pector (with whom, in
fact, it rests to judge how far they !U'e so, and wlmt items
he shall pass and allow), and those ou1y of a more important nature, and involving a decision by a superior
authority, are brought before the commissioner under
whom the inspector works. With very few exceptions
these questions are fina11y decided by the commissioner,
and such alone are referred for clecision to the Hoard as
may appear to him to require their c1eliheratc attention.h
It i,-; worthy of notice, that while apparently a new and
untried system wm; introduced by the Exchequer and
Audit Departments Act, HO far HH tho husine~~ of the
Audit Oilice is concerned, the Act is to a great extent an
embodiment of the existing practice. ]_'he business, we
are assured, will continue to be conducted as heretofore,
with this difference only, that references or appeals on
di!ficult questions, when they arise, will be decided by a
single responsible chief, instead of by the majority of tt
I3oard of four members, or by the casting vote of the
chairman. A special share of the work will, moreover,
be assigned to the Assistant Comptroller, in lieu of that
heretofore entrusted to one of the commissioners.i
We have now to consider Mr. Romilly's 'complaint that
under the new Act the Comptroller and Auditor-General
is 'virtually the servant of the Treasury.'i It is true
that in the _new forms of procedure authorised by the Act,
the Treasury is, in some cases, substituted for the Exh Oorresp. &c. Excl1. and And. Act,
Com. Papers, 1807, No. 97, pp. 38, 39.
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Ibid. pp. 40, 46.
Ibid. pp. 28, 29.
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chequer1 or the Privy Seal Office, in the issue of formal
orders for giving effect to parbamentary grants.k But it
is equally true that the substantial powers of the Treasury
over the .Audit department are materially diminished by
this statute. •
Fnr example, the Treasury can no longer prescribe
rules for the conduct of the internal management of the
.Audit Office. This power is now vested in the .AuditorGeneral. The necessity for the sanction of the Treasury
for the promotion, suspension, or dismissal of .Audit
officers is now dispensed with, and the .Auditor-General
is constituted the supreme head of his department. The
subordinate officers are thereby secured against any arbitrary interference of the executive government ; their
salaries are fixed by Order in Council, and their position
made entirely dependent upon their conduct and efficiency.1
The 21st section of the .Act provides that the reports
of the Comptroller and .Auditor-General on the .Appropriation_ .Accounts shall be annually sent to the Treasury
at a stated period before the meeting of Parliament for
presentation to the House of Commons. ' This provision
was inserted with the object of enabling the Treasury, on
the part of the executive government, to obtain such explanations from the several departments as might appear
to be required, and to accompany the reports with such
observations as they might think fit to offer thereon:
thus supplying the House of Commons with additional
information in reference to the appropriation of the
public grants.'m .And the Treasury merely act ministerially in transmitting such reports to the House: if they
should not communicate them within the time prescribed,
the Comptroller and Auditor-General is empowered, by
See ante, vol. i. pp. 540-543.
from Treasury control are mentioned
Corresp. Exch. and Audit Act at p. 42.
m Ibl'd. p. 10.
Com. Papers, 1867, No. 97, pp. 42,
44. Other instances of exemption
k

1

Annual reports to
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the 32ncl section, forthwith to present any such report
himself.
The particulars to be embraced in the Comptroller's
reports to the House of Commons are enumerated in the
32nd clause as follows :-He shall call attention to every
case in which it may appear to him that a grant has been
exceeded; or that money received by a department from
other sources than the grants for the year to which the
account relates has not been applied or accounted for
according to the directions of Parliament ; or that n sum
charged against a grant is not supported by proof of payment; or that a payment so charged did not occur within
the period of the account, or was for any other reason
not properly chargeable against the grant.
Thus far our attention has been mainly directed to a
consideration of the duties of the Exchequer and .A.udit
department so far as the .A.udit branch is concerned. Its
Exchequer functions need not be here enlarged upon, as
they have been already explained in a former chapter. n
It wi1l suffice to say that the mwiunt authority of ~he Exchequer-in the receipt aud custody of the entire publie
revenue, and in restricting issues therefrom to such purposes only as have been sanctioned by Parliament-remains unimpaired ; although a simpler machinery has
been substituted for the cumbrous process hitherto in
use in order to give effect to a grant of supply by Parliament.0
If any question should arise between the Exchequer
and the Treasury upon which the Comptroller and
.A.uditor-General, before executing any direction of the
Treasury for the issue of public money, mny need aid
or counsel to guide his opinions and strengthen his judgment, he is at liberty to follow the practice of his predecessors at the head of the Exchequer, and obtain the
See ante, vol. i. pp. 536-542.
Treasury Minute of March 2, 1867,
The new Forms enjoined under for carrying the Act into effect. Comthe Act of 1866 are appended to the mons Papers, 1867, vol. xxxix. p. 337.
n

o
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opinion of the law officers of the crown to assist him in
determining any difficult point of law that may be involved in the application.P
But, after.all, the position of independence given to the Efficiency
of new
Comptroller and .Auditor-General by the .Act of 1866, system.
and his direct accountability to Parliament alone for his
official conduct, furnishes both Parliament and the public
with more ample securities and safeguards for a thorough
and impartial examination and audit of the public accounts, as well as for a more complete and efficient check
and control over th; public expenditure, than have ever
heretofore existed.q
By the .Act 29 Viet. c. 25, to consolidate and amend Exchequer
the laws regulating the preparation, issue, and payment Bills.
of Exchequer bills and bonds, all such bills are directed
to be prepared at the Bank of England, and issued upon
the joint authority of the Treasury and the Comptroller
and Auditor-General, and to be signed by the Comptroller or .Assistant Comptroller/
As we have already remarked, the Exchequer and Organisation of deAudit Departments Consolidati01o. .Act went into operation partment.
on .April 1, 1867. The first step taken in the organisation of the new department was to. assign to the immediate direction of the .Assistant Comptroller and .Auditor
the duties heretofore appertaining to the Exchequer office.
Soon afterwards, the Comptroller and Auditor-General
issued a minute detailing the permanent arrangements
to be adopted in his office for giving effect to the Act
P Corresp. Exch. and Audit Act,
Com. Papers, 1867, No. 97, pp. 13,
42. It has also been suggested by Sir
"'Villiam Dunbar, that the Comptroller andAuditor-General should be empowered to confer with a Council, to
consist of the Speaker of the House
of Commons, a Baron of the Exchequer, an Equity Judge, and the Deputy-Speaker. This would prevent
a_ny question as to his ability to resist any pressure that might be
brought tn bear upon him by the
Treasur:·, or other great public de-

partments, in the discharge of his
important functions, and would give
confidence to Parliament and to
the public that the great object of
establishing an effectual check and
control over the public expenditure
would be fully accomplished. Ibid.
p. 42.
q Ib1'd. p. 47, and see Hans. Deb.
vol. clxxxvii. p. 856.
r See 'l'reasury Minute of March 9,
1867, to give effP-ct to the Exchequer
Bills Act. Commons Papers, 18671
vol. xxxix. p. 413.
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af(n·esaid ; and directing cert~in books to be kept, and
forms observed, for the purpose of insuring that the issues
of public money from day to day should be in strict conformity with the provisions of the several AG,ts of Parliament authorising such appropriation and expenditure.s
In administering his department the Comptroller is
assisted by a secretary, thirteen inspectors, thirty-four
senior examiners of accounts, and sixty-seven junior
examiners, by whom all the business will be prepared
for the eye of the chief. These officers were appointed
in the first instance by the Treasu~y, upon the issue of
an Order in Council regulating the new department, and
fixing the amount of salaries to be paid therein ; but
afterwards they will be amenable only to the Comptroller
and Auditor-General.t
rrl1e department of Exchequer and Audit is represented
in the House of Commons by the Lords of the Treasury."
Provision has also been made to bring the expenditure
f(n' <:;ivil scrviecs in Ireland and in Scothmd (as administered through the Irish Board of Works, and the office
of the Queen's and Lorcl Treasurer's Hemembrnncer in
Scotland v) under th~ more immediate control of tho Treasury, and in subjection to the improved regulations which
are now applied to civil service expenditure in England
under the Exchequer and Audit Departments Act.w
Pursuant to the 23rd section of the Act of 1866, a
royal commission was appointed in 1868 to. frame an
'entirely new system of accounts and audit' to be.
applied to all the departments of Her Majesty's service.
It consists of two commissioners, one of whom is unpaid.x
On May 12, 1868, Mr. Dillwyn moved, in the House of Commons,
to resolve 'that those who conduct the audit of public accounts on
• ~Iinutesr &c. issued under the
Excheq. and Audit Depts. Act, Com.
I'apers1 1867, vol. xxxix. p. 357.
' Corresp. E. & A. Act. Ibid.
1867, No. 117, pp. 28, 42, 44. 20 & ~0
Viet. c. 39, sees. 8, 9. Civil Service
Estimates, 1868-9, Class II. No. 17.
" Hans. Deb. vol. clxxxii. 1), 1864.

v See the nature of these services,
Civil Service Estimatfl~, 1868-9,
Olass 11. Nos. 10,12; & post, p. 713.
w Minutes, &c: C'ommons Papers,
1807, vol. xxxix. p~. 374-411,
x Civil Service Estimates, 1868-9,
Class VII. p. 8.
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behalf of the House of Commons ought to be independent of the Further
Executive Government, and direct1y responsible to this House ; and reforms
that inasmuch as the appointment, salaries, and pensions of the proposed.
officers entrusted with the conduct of such audit are more or less
under the contrQl of the Treasury, the present system is one which
imperatively calls for revision.' The friends of this motion urged
that the new Act left too much room for Treasury interference with
the Audit Office, and did not sufficiently facilitate the conduct of
business in that department. In reply it was stated that so far as
the Act had been tried it had worked well: that whereas several
years used formerly to elapse before the application of the sums
voted by Parliament could be entirely tested, now it might almost
be said that during one ~ession the expenditure of the previous
session was thoroughly audited and laid before the House.x This
point has been steadily aimed at, although ' three or four years will
probably elapse before the system gets into perfect working order.'
The debate was closed by Mr. Gladstone, who advised Mr. Dillwyn
not to press his motion to a division ; whereupon it was withdrawn.Y

3. The Mint.
The Mastership of the Mint was formerly a political
office, and was frequently held in conjunction with some
other appointment. z But pursuant to the recommendation of a Royal Commission on the Constitution and
Management of the Royal Mint: in 1849a-which was
endorsed by the Commons' Committee on Official Salaries,
in 1850 b-the department was reorganised, and placed
under a permanent head. c

4. The OJJice of Wm,ks and Public Buildings.
The public works and buildings of Great Britain were,
for the first time, placed under the management and control of a responsible minister of the crown in 1832, when
they were assigned to the charge of the Commissioners of
Woods and Forests. But under this arrangement the very
objectionable practice was introduced, of using balances
of the land revenues of the crown to defray expenses
Hans. Deb. vol. cxcii. p. 123.
xxviii. p. 347.
Ibid. pp. 116-136.
b Ibid. 1850, vul. xv. ~: ~ 79.
.
• For particulars see C1 Vll ServiCe
• Ibid. vol. cxvi. p. 542; rmte, p. 161.
• Commons Papers, 1849, vol. Estimates, 1868-9, Class II. No. 21.
x
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connected with public parks or buildings. .Wherefore, in
1851, Parliament directed that the land revehlies should
be kept apart, and that the cost of erecting . or maintaining public buildings should be met. by votes in
Committee of Supply.d And in order to prevent the
recurrence of this evil, the departments of Woods and
:Forests, and of Public Works, wore again separated by
the Act 14 and 15 Viet. c. 12, which created a Board,
under the name of the Office of Her Majesty's Works and
Public Buildings.e
ConstiteThe Board consists of a First Ooinmissionor, and of the
tion of the
ex-o.fficio members, namely :-the Principal
following
Board.
Secretaries of State, and the President of the Board of
Trade. The First Commissioner has power to act alone ;
aml, in point of fact, the other Commissioners never take
part in the proceedings, except in cases of absolute neces-·
sity, when tho office of First Commissioner is vacant.
Though tho Board has a nominal existence, the departmcmt is practically in ehargo of one responsible head,
who is subject to the direction awl control. of the
Treasury.r
The Chief Commissioner is always a Privy Councillor,
and since 1823 has frequently had a scat in the Cabinet.
The Board has the custody and supervision of the
Its dutii•s.
royal palaces g and parks,h and of all public buildings not
specially assigned to the care of other departments,
whether the same are appropriated for government offices,
for national collections, or for the recreation and enjoyment of the public. It has also the administration of
d

o

213.

Hans. Deb. vol. clxxi. p. 377.
See May, Const. lEst. vol. i. p.

f Rep. Com. Misc. Expend. 1860.
(vol. ix.) Evid. 851-855, 1090.
Hans. Deb. vol. clxxi. p. 415.
1< See Mr. Disraeli's (Chane. of
Excheq.) remarks as to the need
there is for an additional royal palace, which shall be capable of affording suitable accommodation for the

reception of royal guests; and the
discussion thereon. Hans. Deb. vol.
clxxxviii. pp. 1681--1690; vol. clxxxix.
p. 1252.
h The parks are crown property,
but are thrown open to the public
under certain regulations, which are
enforced by the Commissioner of Police, acting under instructions from
the Home Secretary. Hans. Deb.
vol. clxxv. p. 774.

THE BOARD OF WORKS.

475

moneys voted by Parliament for the ereetion and maintenance of all such works.
The buildings in charge of the Board include the royal
palaces and the Tower of London, Hampton Court and
gardens, and the following parks, viz. :-Richmond, Hyde,
Green, St. James's, Regent's, Victoria, Kensington, and
Battersea, all of which are in or near London ; also the
public parks and royal gardens in other parts of the
United Kingdom ; also the Houses of Parliament, Westminster and Chelsea bridges, together with the multifarious arrangements ana-responsibilities connected with the
great Metropolitan improvements which were commenced
in 1813 upon land belonging to the crown, or which had
been purchased by Parliament for public improvements.
The Board is also charged with the maintenance and
·repair of the roads and other public works at Holyhead, on the coast of Wales, which were undertaken by
government principally for the purpose of facilitating the
direct postal communication between England and Ireland. The probate registry offices, and the buildings in
which the post offices throughout. the kingdom are held,
have also been recently placed under the supervision of
the Board. As a rule, all works undertaken at the public
expense, and not specially given in charge of other departments, are under the direction of the Board ; but the
exceptions are so very numerous, that it may be said that
in point of fact ' the mass of the public works in England, are not under the control of the Board.'1 For
example, the buildings which are subject to the supervision of the Home Office, such as prisons, police courts,
county courts, and hospitals, although their cost is defrayed out of public funds, are erected and maintained
' Rep. Misc. Exp. Com. Pap. 1860.
vol. ix. Evid. 1968. See a debate on
a proposal for the reorganisation of
the Boa1·d of Works in charge of
a responsible minister, under whose
control all the public works of the

GflO

country, for which votes were passed
in the House of Commons, should be
placed, and who should be assisted
by a permanent council of three or
four )?ractical men. Hans. Deb. vol.
clxxil. p. 577.
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without any reference to the Board of Works. In like
manner also, the Dritish Museum, the Admiralty (as regm·ds harbours, doeks, coast-guard houses, &c.), the War
OfTice (for barracks), the Inland Revenue and Customs
departments (for custom-houses, &c.), have • the exclusive
control of their own public buildings. Railways, and in
part lighthouses, nrc under the supervision of the Board
of Trade. Other lighthouses are under the control of
special commissions) Moreover, it must be remembered that in Great Britain the construction of roads,
railways, bridges, canals, and si1nilar undertakings, is
generally effected by private enterprise. But as regards
works executed at the public expense, it has been eonsidcrccl by eminent authorities that all public works
throughout the kingdom (except those undertaken for
purposes of naval or military defence) ought to be placed
nm1er- the management of this Board. The committee of
tl1e House of Commons on Miscellaneous Expenditure, in
1860, reported an opinion to this effect, provided, however, tho government should carry out another. of their
recommendations, to wit, that the office of First Commissioner be made llOn-po]iticnl and permanent, whieh, in
eonsicleration of the duties and requirements of the oifice,
aml the evils arising frmn frequent changes therein, they
com;idered to be most desirable.k But in reply to an enquiry on this point in the House of Commons on May 13,
1862, Lord Palmerston stated that the government had no
intention of earrying out, this recommendation, as it would
withdraw from responsibility in that Honse the chief
<lirr~ction of the works on rmhlie buildings, and would
also withdraw therefrom the direct constitutional control
over a large amount of puhlie expenditure. 1
On June 5, 1863, a motion in fn,vour of the appointment of a
permanent Commissioner of Public Works and Buildings was submitted to the House of Commons, but was strenuously opposed by
J
k

Hans. Deb. vol. clxxi. p. 206.
476, 603.
1 Hans; Deb. vol. clxvi. p. 1616.
Com. Papers, 1860, vol. ix. pp.
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government, and, after a short debate, was withdrawn.m A motion
to a similar effect was proposed and negatived on July 7, 1863. On
June 5, 1866, a member of the House of Commons moved for an
address to the Queen, praying the appointment of a royal commission to enquire ~nto the constitution of the Metropolitan Board of
Works, the Office of Public Works, and the Office of Woods and
Forests, with a view to the better improvement of .the metropolis ;
but after a short d.ebate the motion was withdrawn .

.And here it may be remarked that the government ~ocal taxahave, until lately, claimed the privilege of occupying tl~~rf: prohouses, premises, and lands, without being subjected to ~erty.
any rates for local purposes, such as poor-rates, land-tax,
water-rates, &c. This has operated prejudicially to the
holders of property in· neighbourhoods which include
government buildings within their limits, inasmuch as
they are obliged to contribute a greater proportion of
rates than their fair share, in consequence of the government not paying their quota for the property in their
occupation. But a more liberal policy in this matter is
being gradually adopted in accordance to the wishes of
Parliament.
From" time immemorial it had. been customary to consider charitable institutions as being exempt from local
rates, but by various decisions of the courts of law, which
were sustained and confirmed in 1865 and 1866 by cases
before the Court of Appeal,n property of this description,
and, in fact, all property in useful occupation, whether
held by trustees or otherwise, has been declared liable to
local rates. The only property since held to be exemptand that not by statute, but by the authority of the
courts of law-is that occupied by the crown, whether for
personal or for public purposes, the crown not being held
liable to any rates or taxes, unless specially named by Act
of Parliament.o The whole subject was, in the year 1858,
Hans. Deb. vol. clxxi. pp. 406-

and others, 12 Jurist Rep. p. 571.
o Leith Hrtrbour
Commissioners
n i\fersey Docks & Harbour Board
v. Poor Inspectors, 1 Law Reports,
Trustees v. Cameron, 11 House of Scotch Apps. 17. (Fisher's Digest,
Lords' cases, p. 443. Mersey Docks 1866-7, p. 145.)
and Harbeur Board v. Penhallow,
m

425.
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referred to the consideration of a select committee of the
Honse of Commons, who reported it as their opinion that
all lands and buildings occupied for p-q.blic · purposes
ought to be liable to local rates, in the t!ame manner
as other property, and should pay rates accordingly .P
A Bill was prepared to be submitted tG the House to
carry out this recommendation, but owing to the opposition of the representatives of the charitable institutions
that would have been affected by it-ancl whose liability
to such payments had not then b~n established by the
courts-it was abandoned. But consequent upon this
report, in the year 1861, the government voluntarily
agreed to assume a liability, from which they were legally
exempt, and to contribute to the poor-rates of certain
parishes wherein government property formed a considerable part of the assessable property, in order to relieve
those pari~he~ from n, portion of their expenditure on behalf of tl1e poor. But, in all such cases, the government
refused to be accountable for police, county, or other
local rates usua1ly mm1e or levied with poor-rates.D
In 18GO, by tho 33td clause of tho Aet 23 & 24
Viet. c. 112, to provide for acquiring lands for the defence of the realm, tho principle of continuing the rateability of property acquired by the government for the
public service-provided that tho same is not assessed
at a higher value than that at which it was assessed
when assumed by government-was expressly recog, nised; thereby carrying out and confirming a principle
previously acknowledged in several statutes passed in the
last century, but which had fallen into desuetude. In
1865 this matter was investigated in a report by a
Treasury Committee, appointed to consider the su~ject of
rating houses in the occupation of government officials ;
P Commons Papers, 1857-8, vol.
xi. })· 247.
q HanE. Deb. vol. cliv. p.
7D4.
Ibid. vol. dxxxii. p. 1DD5. And see

Rep. Sel. Com. on Poor Rates'
Assessment, &c. Commons Papers,
1867-8, No. 342.
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and it was recommended that it should be the duty of the
Office of Works to examine and adjust, not only claims
for local rates under compulsory enactment, or under the
Defence Act of 1860, or otherwise, but also all cases of
claims for the payment of local rates upon the public departments, in respect of government property, with a view
to insure a uniformity of action in regard to the same,
all claims duly allowed being afterwards payable by the
department concerned.r
This arrangement, however, failed to satisfy those who
complained of the unfairness and unreasonableness of any
exemption whatever of property in the occupation of the
crown from the liability to local rates. Accordingly, on
April 24, 186 6, a resolution was proposed in the House
of Commons, calling upon the government to consider of
recommending to Parliament a measure for the settlement
of this question. In the course of debate, it was pointed
out by the Chancellor of the Exchequer that owing to
the want offullirtfotiliation on the subject, it was not yet
possible to come to any conclusion upon it. Further- 1 1. b. 1.
. came to be considerBd m
, totSlaLlty
more, t hat• when t h'IS questiOn
general
all its bearings, it would be found to involve another im- ~~c:;p!~::
portant question ; namely, the liability of all public buildings, whether governmental, municipal, or charitable, to
contribute towards the revenues of the State by the payment not merely of local rates, but also of direct taxation,
which is levied for imperial purposes. Whereupon the
motion was withdrawn." On June 21, 1867, the Home
Secretary undertook to consider the question, with a view
a measure, if possible, at the next
to the introduction
session.t

•.

or

r Commons Papers, 1865, val. XXX.
p. 519.
' Hans. Deb. vol. clxxxii. pp. 19902002. And see Corresp. between
the Treasury and the Board of Inland
Revenue in 1863, respecting the exemption from income tax of rents
and dividends applied to charitable
purposes. Commons Papers, 1865,

vol. xli. p. 5. See also a paper by
1VIr. Thomas Hare, on Charitable Endowments, in their 1·elation to the
State and to Public Taxation, in the
Fortnightly Review, for August l,
1867, p. 129.
t Hans. Deb. vol. clxxxviii. p. 266,
and vol. cxc. p. 331.

4~0

]'arks, HlaJ,uos, &e.

'1\•mpol':try

offices.

:Furnittll'n

for public

otlicu"·

THJ<.: D.EPARTMENTS OF S'rA'I.'E.

The Office of Works is also entrusted with the important task of providing, for the recreation of the public
at largo, free walks and parks, and access to the nn.tional
buildings and collections ; also, by the S~atute 17 & 18
Viet. c. 33, with tho charge, repair, and maintenance
of the public statues erected in the thoroughfares of the
metropolis ; and the assent of tho First Commissioner is
required for the erection of any such statue hereafter."
The Board has also to provide offices for the different public departments, such as commissions of enquiry,
which are of a temporary characler, and have no fixed
aceornmoclation. Public buildings for the use of the
British cmbassie8 abroad arc also under its control.
Another duty required of tho Board is tho providing of
furniture f(n· all the government offices, courts of law, and
otlwr public buildings throughout the l<ingdom, with the
exception of the Admiralty and Inland Revenue offices,
who arc permitted to provide thcm8olvos. This service
was first imposed upon tho Board in 1828, in respect to a
few of tho public offices, and it has boon gracJually extended, under the diroction of the Tl'easury, until the
greater part of them l.1ave been included in the arrangemont, which has been found conducive to economy of
expenditure, and to general convenience. Every year the
l3oarc1 request, by circulars addressed to the head of each
public office, and to the persons in charge of all public
buildings throughout the kingdom, to know their requirements as regards furniture, repairs, or additional accommodation. Each department asks for what it may need,
and the Board exercise their own judgment in supplying
what they consider really necessary. 'Furniture' is
" See Observations on the Public
Statues in London, and on Governmeut control over the same, in Hans.
Deb. vol. clxviii. pp. 1084, 1087.
And the de bate on J nne 2.5, 1868, in
the House of Commons, upon a 1·eso-

lution, that in the opinion of this
House, the Peel ~tat.11R onght to be
removed from its present site in New
Palace Yard.
Ibid. vol. cxcii. p.
2138.
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understood to include all upholstery and repairs. A vote
.of 12,000[. is annually taken for this service, and the sum
remaining unexpended is repaid to the Exchequer. It is
impossible to state beforehand, in the estimate, the amount
that will be r"equired for each building ; but appended to
the estimate for the year ending March 31, 1867, there is
a statement showing the cost of furniture, and repairs of
furniture, for the year ended March 31, 1865. The furniture of the palaces in the occupation of the Sovereign is
paid for out of the Privy purse, and is not under the control of the Office of Works. But the Board supplies, out
of a separate vote, the furniture and repairs of those parts
of the royal palaces which are only used on state occasions ; upon the application and under the direction of
the Lord Chamberlain. Up to the year 1854, it was
estimated that the total sum annually expended by the
Clerk of the Furniture, in the Office of Works, amounted
on an average to about 25,000[.... There is a certain class
of houses belonging to the crown, but which are occupied
under grace and favour by individuals; the Office of
Works does not provide furnitur~ for these houses, but it
executes all external repairs, they being part of the royal
property.
When the Board has any work to be done by contract,
it is not thrown open to indiscriminate public competition,
but is confined to about fifteen or twenty of the best
tradesmen, &c. in London, from whom the lowest tender
is accepted.
The Board is placed by Act of Parliament under the
direction and control of the Treasury, whose sanction is
required 'to any work not directly ordered by Parliament.
All estimates for large public works are submitted for the
special approval of the Treasury. The Treasury appoint
the secretary, clerks, and ordinary employes of the office,
and, with the sanction of the Treasury, the Board appoints
v Commons Papers, 18547 vol. xxvii. p. 357.
See Peto on Taxation,
pp. 318, 319.
VOL. II.
I I

For royal
palaces.

Contracts.
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or employs such architects, surveyors, and other professional persons as may be required.
The salary of the First Oornmissioner is 2,000l. per
annum. By the Act 14 & 15 Viet. c. 42, sec. 20, he is
permitted to sit in the House of OommonR far the purpose
of representing the department therein. It has been
already noticccl that efforts have been made to induce the
Government to consent that this office shall cease to be
political, inasmuch as there is nothing political in the
duties of the Chief Commissioner, he being merely the
principal surveyor of the State, add his office a department for structural works, to carry out um1ertakings
which have been sanctioned by Parliament. Should the
Government wish to retain a political First Commissioner,
it has been urged that his functions should be limited to
answering questions in Parliament, and moving estimates
on behalf of the Board ; aml that the office itself should
be reorganised, and placed under the direction of two
permanent commissioners. But Ministers are unwilling
to advise any such changes on public grounds.w
rrhcre is a pcnnancut.sccrctary (with a salary Of 1,200l.
per annum) in this department, an assistant secretary, and
numerous dntftsmen, surveyors and clerks.x
There is a separate Boa·rd of Public JiVo·rk.s in Ireland,
constituted under the Act 1 & 2 Will. IV. c. 33, which
was passed in 1831, having charge of aU the public works
in that country, which do not belong to counties or to
tho Poor-law administration, including all public buildings,
parks, harbours, roads and bridges, canals, educational
buildings, coast-guard houses, custorns houses, fisheries,
drainage, inland navigations, railways, police courts,
prisons, hospitals, &c. The jurisdiction of this Board, it
w See ante, p. 476.
Corresp. &c. 476. Murray'sHandbook, 140. 'l'horespecting department of Woods and mas' History Public Depart. pp.
Works, Com. Paper~ 1852, vol. liii. 83-1()~), And see ante, p. 161.
x Civil Service Estimates, 1868-0,
p. 299. Report on Office of Works,
Ibid. 18541 vol. xxvii. p. 351. Report Class II. No. 11.
on Miscel. Expend. 1860, vol. ix. p.
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will be seen, is much more comprehensive and complete
than that of the Office of W arks in England. It is in
charge of two paid commissioners, with a third (being
the Chief Commissioner of Valuation) whose connection
with the Bo~rd is little more than nominal. There are
also a secretary, engineers, and a numerous staff of clerks,
&c. The Board is subject to the control of the Treasury?

5. The OJfice of Woods, Forests, and Land Revenues,
which, until 1851, wa~ combined with the Office of Works,
has since been placed in charge of two workingcommissioners (with salaries of 1,200l. per ann.) who are permanent
officers, each taking a share of the duty and oversight, to
one being allotted the control of the land revenues, to the
other the management of the woods and forests." The
property under the management of this department is in
the hereditary possession of the crown, and is administered
for revenue purposes, subject to the necessary outlay for
the maintenance and improvement of the inheritance."'
The Commissioners' powers are very extensive, as the
crown lands and royal forests bf Great Britain are of
Y Rep. on Misc. Exp. 1860, Evid.
2270-2293, 2382-2409. For a brief
account of the hisbry of the Irish
department of Public Works, and
a statement of its present duties,
see Minutes, &c., issued under the
Exchequer and Audit Departments
Act; Commons Papers, 1867, vol.
xxxix. p. -379. There is also a
Board of Control of Lunatic Asylums
in Ireland, which is nominated by
the Lord-Lieutenant, under the Act
18 & 19 Viet. c. 109, It consists of
four commissioners, two of them
being the commissioners of the Board
of Works, and the other two medical
inspectors. Though l1eretofore this
Board has acted under the Lord·
Lieutenant, the Treasury are about
to assume a control over it. Ibid.
Civil Service Estimates, 1868-9,Class
II. Nos. 8, 12.

I I

z See a learned note, pointing out
the distinction between lands which
have been assigned by the State for
the maintenance of the honour and
dignity of the crown, and estates
which belong to the reigning sovereign, for the time being, as a private
person,-in Smith's Parl. Rememb.
18(i2, p. 104. See stat. 25 & 26
Viet. c. 37, concerning the private
estates of the crown. And see a
discussion upon a Bill to grant to
her Majesty the enjoyment of Claremont House during her life or
pleasure. Hans. Deb. vol. clxxxii.
pp. 960-965, 1075. Ibid. vol. clxxxiii.
pp. 423, 921. Act 29 & 30 Viet. c. 62,
sec. 30.
• Hans. Deb. vol. clxxviii. p. 16.
Ib1:d. vol. clxxxiii. p. 958.
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great extent aml value.
They are required to report
annually to Parliament.
This office is represented in the House of Commons by
the Secretary of the Treasury, the commissioners being
declared by the Act 14. & 15 Viet., c. 42; sec. 10, ineligible to sit therein. But this arrangement has proved
very defective, and has occftsioned great public inconvenience.aa Tho Board is subordinate to the Treasury,
and subject altogether to its supervision and controJ.b
On April 21, 1863, a motion was made ;n the House of Commons
for the appointment of a select committee to enquire into the operation of the Act 14 & 15 Viet. c. 4,2, by which the Office of Woods,
Forests, &c., and tho Office of Works and Public Buildings, were
eonstitutecl as two separato departments, with a view to the reunion
of tho same; but after a short debate tho motion was negatived. On
March 21, 1865, a similar motion was made and negatived.

T!te Oeneral Post 0../Jice.
The PoHtOffice.

Tl1e Post Offiee i:-; a branch of the public service whieh
directly concerns the in.torests of the whole c01nmunity.
It is also a principal source of public revenue. At the
present time (1868) the Post Office yields a net revenue
of nearly a million and a half pounds sterling, notwithstanding the large expenditure for the conveyance of mails
by sea. It has been often urged that this income should
not go to enrich the State, but should be applied for the
purpose of extending postal advantages to remote country
districts. But the Government have hitherto refused to
admit the justice of this claim, considering that it would
be virtually taxing one part of the nation for the benefit
of another; and that if the large revenue thus obtained,
without pressure or difficulty, were so absorbed, it would
•• See ante, p. 243.
ch. vii.
" See Civil Service Est. 1868-9, 132.
Class II. No. 18. Peto on 'l'axation,

Rep. Misc. Exp. 1860, p.
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necessitate additional taxation of a much more objectionable character to make up the loss to the State.c Wherefore as a general principle the Post-office authorities in
England refrain from sanctioning any extension of postal
facilities, unless they are likely to prove self-supporting.
This rule, however, is not rigidly adhered to, but every
particular case is dealt with in a liberal spirit.d
Although presided over by a minister of the crown,
who is usually but not invariably a member of the Cabinet,
the Post Office, consiJ.ered as a revenue department, is
subordinate to the Treasury. Otherwise, the Postmaster- The PostGeneral has the entire control over its administration. mGaster
1
enera.
His office is accordingly both onerous and laborious, as it
involves the oversight and direction of an immense establishment. He has also to negotiate postal treaties with
foreign powers ; to determine questions connected with
the establishment of increased postal facilities at home
and in the colonies, subject, of course, to the approval of
the Treasury in pecuniary matters; to regulate promotions, and to distribute the patronage of the department.
The patronage in the hands of the Postmaster-General Appointis very great. He has the appointment of all his subor- :~~!~to
dinate officers and clerk_s, with the exception of the 'Receiver-General,' who is appointed by the Treasury; and
of the various local officers and employes of every grade
throughout the kingdom, amounting in all to upwards of
20,000 persons, with the exception of the postmasters in
small country places. where the emoluments are so small
as to require the office to be held in conjunction with
some business or profession. In such cases, it is deemed
to be for the interest of the public that the appointment
should be conferred upon a resident in the place, and be
in the gift of the Treasury, though officially proceeding
from the Postmaster-General. In making these appointments, it is usual for the Secretary to the Treasury to
See 1\Ir. Gladstone's observations
in Hans. Deb. vol. clxxxii. p. 1082.
c

.
d

Ibid. vol. dxxiv .. p. 41.5.
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take the recommendation of the members of the House
of Commons for the particular district or locality) with a
view to ascertain the convenience and wishes of the
neighbourhood. a
Regulations have been established for promotions from
one class to another, amongst the Post-office employes,
with a view to insure the selection of the fittest persons
to fill up m1y vacancy. Country postmasters are permitted to appoint their own clerks, subject to the approbation of the Postmaster-General, .who also retains tho
right of dismil'lsing them for misconduct.
Post-office clerks, in common with otl1er employes in
the civil service, though they may owe their appointments in the first instance to parliamentary influence, are
expressly forbidden from making use of any political or
parliamentary interest for their subsequent advancement;
and tl1cy arc :-;trietly prohibited from sending forward
any oftleial eommunieation in regm·d to their personal
claims or grievances, except through the he£td of their
particular department, under penalty of dismissah~"
Members of Parliamcrtt on both sides of the House arc
often consulted by the Postrnastor-General in regard to
the appointment of letter-carriers, &c., in country places,
but in the distribution of his patronage the PostmasterGeneral is free to exercise his own discretion.
The salary of tho Postmaster-General is 2,500/. per
annum. It is only since the passing of tho Act 1 Will. IV.
c. 8, consolidating the offices of Postmaster-General of
Great Britain and of Ireland, that this has been accounted
a political office. Previously, or until the accession of
" Report of Commission of Inquiry
into the Post Office, 1854, p. 35. The
'l'reasury Minute confirming these
recommendations fixed upon 175l. as
the maximum salary to be assigned
to the Treasury nominees (Commons'
Papers, 1854, vol. xxvii. p. 442). ]Jut
this amount has since been rectueed
to 120l. in England, and 1001. in

Scotland and Ireland; and all postm[1sters whose salary exceeds these
amounts are nominated by -the Postmaster-General; Lewins, Her Majesty's Mnils, p. 189.
f See ante, vol. i. p. 396.
Papers
relating to the case of John Carroll.
Com. Papers, 1867, vol. xxxix. p: 291.
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George IV., it was held by two joint commissioners, who
were expressly disqualified for sitting in the House of
Commons, on account of the office having been created
in 1711, subsequent to the statute of Anne, which
declared that all ' new offices ' should render their
possessors ineligible for a seat in the House of Commons.
For this reason the Postmaster-General- has been hitherto
almost invariably a peer. During the Canning administration, in 1827, the office was conferred upon a commoner; but this occ:i~,sioned considerable inconvenience,
as the department was unrepresented in both Houses, and
the experiment was never repeated. g At length, after
several unsuccessful attempts,h an Act was passed in the
year 1866 to render the Postmaster-General eligible for
the House of Commons.; When he is a member of the
House of Lords it becomes the duty of the Secretary of
the Treasury to represent the department in the Lower
House.i
The Postmaster-General reports annually to the Lords
of the Treasury upon the condition of his department,
antd these reports are invariably 1aid before Parliament.
j In 1839 the system of transmitting Money Orders New duties
)through the Post Office was first formally established, imposedon
the depart/·· though it had been in partial operation for some years ment.
/ previously; and in the year 1861, advantage was taken of
~""""'
the facilities afforded by the Post-office money order
system in operation throughout the kingdom to introduce
Post-office Savings Banks, which have proved of incalculable benefit to the poorer classes in Great Britain and
Ireland.k And in 1864 another boon was bestowed by
See ante, p. 233.
See :Mr. Darby Griffiths' motions, Hans. Deb. vol. clxxvi. p. 1390 ;
Yol. clxxviii. p. 378.
1
Act 29 & 30 Viet. c. 55.
J Authority for the preceding
statements, and further particulars
concerning this department, will be
found in the Report on Official Salag

h

ries, 1850, Evid. 3238-3292. Commons Papers, 1854, vol. xxvii. p.
399. Report on Misc. Expenditure,
1860, Evid. 1370. Hans. Deb. vol.
clxxiv. p. 1219. And the annual
Heports of the Postmaster-General.
• By the Act 24 Viet. c. 14. For
an account of these banks, see Rep.
of Committee of Public Accounts for
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Government upon the poorer cLsses in the United Kingdom by empowering small payments to be received
from time to time through the Post Office, towards the
purchase of Government Annuities of small amounts, and
on behalf of contracts for payments of sums of moi1ey on
death. 1
A question has lately arisen before tho Committee of
Public Accounts, in regard to the disposal of unclaimed
Post-office money orders. Hitherto the moneys accruing
from lapsed Post-office orders have peen used by the department to form a fund for assisting its officers in the
insurance of their lives. But as it is obviously improper
for a department to create a fund out of money which
neither belongs to them nor has been appropriated by
Parliament, it has been suggested by Mr. Vine, of the
Audit Olfice, in evidence before the Committee of Public
1\eeonnt:-, in 1867, that the money represented by these
lapsed orders should be paiu into the Exchequer, and if
the orJers are afterward:.; presented, Parliament :.;hould
provide the means of paying them. But as yet the ques-tion Btands open, the rrrel'lSUI'Y having Come to HO dccisit-1n
upon it.1n
I
The propriety and expediency of enjoining the cess~\
tion of Sunday labour in the various Post Offices through-·,_
out the United Kingdom has also frequently engaged the \
attention of Parliament, and has sometimes given rise to
the expression of contrary opinions thereon.n In 1850, a
18135, Appx. No. 2, })p. 156-180.
Hans. Deb. vol. clxxix. p. 104. And
Lewins on Post-oflice Savings Banks.
For recent statistics, showing tho
extraordinary and unexpected advantages which have accrued to the
public generally from tho 1\Ioney
Order system, and the Post-office
Savings Banks, and the rapid growth
and development of the same, see
the Postmaster-General's Report for
1867, and JYir. Scudamore's evidence
before the Committee on the Electric
Telegraphs Bill. Commons Pnpms,
1867-8, No. 435, pp. 121-124.

J Act 27 & 28 Viet. c. 43. See tables of premiums to be charged under
contracts for the insurance oflives or
the o-rnnt of Government annuities;
nnd ~nder contracts for the grant of
Government deferred ljfe annuities;
nlso re"'nlations mnde pursuant to
the ~\ct "aforesaid, by the PostmasterG. eneral respecting Government insurance; and annuities. Commons
rapers, 1865, vol. xxx. PP- flR3-806.
m Second Rep. Com. Pub. Accts.
1867. Min. of Evid. 509-517.
n See ante, vol. i. p. 262.
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royal commission appointed to investigate this question,
made various recommendations on the subject, 0 to which
the Lords of the Treasury gave effect, with a view to
lighten as far as possible labour in this department on
the Lord's Day, and to discontinue all Sunday posts in
rural districts, at the request of ' the receivers of sixsevenths of the Sunday letters.' P But persons employed
in the Post Office are expressly prohibited from agitating
for a discontinuance of the Sunday delivery of letters. q
It devolves upon the Post-office department to enter Postal con.
-" th e • transm1sswn
. .
mto
contracts 10r
of mm.1s b y stearn or tracts.
sailing vessels to places beyond the seas ; but no such
contracts are considered to be binding until an opportunity has been afforded to the House of Commons of
expressing its opinion thereon. r And while it is manifestly undesirable that either the Government or the
House should be fettered by the House of Commons
adopting an abstract resolution defining the terms upon
which all postal subsidies shall be hereafter granted," it is
essential. that every postal contract should be submitted
to the House at a sufficiently early stage of the agreement, to admit of a free expression of opinion in regard
to the same, without entailing any pecuniary responsibility to the proposed contractors, in the event of the
House objecting to the contract.t
In 1868, an important addition was made to the duties Electric
of the General Post Office by transferring the control of ~:l;hs.
the Electric Telegraphs within the United Kingdom of
Great Britain and Ireland to that department. This
reform had been in contemplation by the government for
several years, and had been advocated by the Chambers
. of Commerce throughout the kingdom, as well as by a
large and influential portion of the public press. It was
o Commons Papers, 1850, vol. xx.
p. 455.
P Ibid. vol. liii. p. ISS. Ibid. 1854,
vol. lx. p. 27. 18El7-8, No. 230.
q Ibid. 1867-8, No. 230.

r See ante, vol. i. pp. 298, 501.
' Hans. Deb. vol. cxc. p. 2010.
t Ibid. vol. clxxxix. pp. 658-702,
1561. See the Ohurchward case,
ante, vol. i. p. 498.
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ultimately effected by means of a permissive Act; which
empowers the Postmaster-General, with the consent of
the Lords of the Treasury, from time to time to purchase,
with moneys to he granted by Parliament. for the purpose, the undertakings of any existing telegraph company
whose shareholders may consent to such sale and transfer.
Provided that the tenn8 of the proposed purchase shall
have previously 'lain for one mcmth on tho table of both
Houses of Parliament without disapproval.'
This Act is not intended to cont~r on the JlostmasterGeneral any rights which the telegraph companies hnvc
not been authorised to exercise, or to give him any
greater powers over the holders of private property than
the said companiefl have already obtained from Parliament. It is designed merely to place the PostmasterGeneral in the position of a newly organised telegraph
company, leaving him to negotiate with the existing companies for the transfer of their propurty on sueh terms as
shall be satisfaetory to him and to them, and shall be
approved of by Jlurlimncnt.
When the object cont~mplatod by this Act shall have
been fully accomplished, there is no doubt that it will be
attended with groat ndvantages to tho State, as well ns
to the public at large, by establishing a cheaper, more
widely extended, and more expeditious system of telegraphy throughout the whole of the United Kingdom,
and also by strengthening the moans of defence against
hostility from without, and aiding in the maintenance of
law and order within the kingclom.v
c..
u Act 31 & 32 Vic. 310. In its progress through the House of Commons
the Bill was referred to a select committee,who took evidence thereon, and
reported it with amendments, and
with an opinion 'that. it iR not desirable that the transmission of messages for the public should become a
lei'·al monopoly in the Post Oflice.'
Also, that the Postmflster-Geneml,
with the eonsent of the Treasury,

should be empowered to mako special
agreements for the transmission of
certain classes of messages at reduced
rates, but that the House of Commons
shall be duly informed of the same;
and fnrthermore, recommendations in regard to the acquisition and
working of submarine cables, &c.
Commons Papers, 1867-8, No. 435.
• See Reports, and· other p11pers,
upon the proposed transfer to the
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The department of the Postmaster-General is under
the control of a secretary, whose salary ranges from
l,500l. to 2,000l. a year; with two assistant secretaries.
The number Qf employes in the chief offices in London,
Dublin, and Edinburgh, amounted, in 1868, to 4,430.w

Employes.

THE SECRETARIAT OJ!' STATE.

The origin of the ofnce of Secretary of State, or, as it Secretary
was formerly styled, King's Secretary, is difficult to trace. of State.
From the researches• of Sir Harris Nicolas we may
infer that the ancient English monarchs, like those of
other countries, were always attended by a learned ecclesiastic, known at first as their 'clerk,' and afterwards as
'secretary,' whose duty it was to conduct the king's
correspondence, and to convey his commands in writing
to the high officers of State, when they were not personally communicated by the mouth of the sovereign.
These functionaries were not, however, in any sense
regarded as Secretaries of State, nor were they styled
such, in" England, until the end of Queen Elizabeth's
reign; after which the term was generally employed to
designate the king's secretary. Moreover, unless they
had a seat in the Privy Council, they were never accounted responsible for the measures of government.x
Until the middle of the reign of Henry VIII., the
king's secretary appears always to have been a priest.
After a few years' service, he was usually promoted to a
bishopric, or to some other lucrative post. He was not
ordinarily a member of the Privy Council until tbe time
of Henry VI., but when admitted to this distinction, although he shared the responsibilities of other Councillors,
he was otherwise nothing more than an executive officer,
w Civil Service Estimates 1868-9.
Post Office of the control and management of the Electric Telegraphs. Revenue depts. pp. 33-47.
x Nicolas, Pro. of Privy Council,
Commons Papers, 1867-8, Nos. 202,
272. Also Edinb. Rev. Jan. 1869, vol. vi. pp. xcvii. cxxix.
Art. vi.
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answerable only to his sovereign for tho performance of
his duties, which entailed upon him no constitutional
responsibility, and required nothing more than a faithful
and implicit obedience to the king's comma:ud~;.Y
The Secretary's oiiice became gradually more important from this period, but it was not until after the
Revolution of 1688, when the direction of public affairs
passed from the Privy Council to the Cabinet, that the
Secretary of State began to assume those high duties
und responsibilities which have ren~ered his ofllce one of
the most important and influential in the government,
and his authority to use the name of the sovereign, such
as can be questioned by none but the sovereign himself.
With this accession of dignity and authority, he became
directly answerable to Parliament for the constitutional
and judicious exercise of the prerogatives of the crown."
The principal Secretaries of State have the sole control
of the business of their respective offices, and are entirely
rcs1>onsiblc for uU aflhirs of State transacted therein; subject, of course, to the general snperintomlence. of the
Cabinet Cotincil.a
As high officers of State, acting in the name and on
behalf of the crown, they possess great, if not undefinable
powers, in addition to those which they derive from the
statute or common law. In cases that involve the liberty
of the subject, a Secretary of State has a right to act in a
magisterial capacity. The proper safeguard against the
abuse of these enormous powers is to be found in the
protection afforded to the sul~ject from all illegal acts, by
whomsoever committed, by the courts of law ; b as well as
in the responsibility for every act of administration to the
high court of Parliament. 0
Y Nicolas, Pro. of Privy Council,
straining the authority of a Secretary
vol. vi. pp. cxxxii.-cxxxiv.
of State, in Broom's Oon~titutional
• Ibid. p. cxxxvi.
IJaw, pp. 525-617, 726, n. 727. See
a Earl Russell, Rep. Committee
also, Nicolas, Pro. of Privy Council,
on Education, 18G5, Evid. 2905.
vol. vi. p. cxxxvii.
c See ante, vol. i. p. 209.
b See cases cited defining and re-
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The number of Secretaries of State has varied, from_
time to time, with the exigencies of the public service.
Up to the reign of Henry VIII., it was customary to
But in the latter part of this
have but one secretary.
reign, a sec01id principal secretary was appointed, with
coordinate powers and duties. Thenceforth, with some
exceptions, it became usual to appoint two Secretaries of
State, until after the union with Scotland, when, as will be
presently noticed, the number was again increased. There
are now five Principal Secretaries of State, viz. :-the
Home, the Foreign, a:t1d the Colonial Secretaries, and the
Secretaries for War and for India. Constitutionally considered, however, there is but one Secretary of State.
The office may be said to be in conimission, as its division
into separate departments is merely by conventional
agreement. Whatever may be their number, the Principal Secretaries of Statereally constitute but one officer,
each being co-equal and co-ordinate with his colleagues,
and authorised, if need be, to transact the business appertaining to all or either of them ; though, each has a department which is ordinarily SJ)signed to his particular
charge.d
The Secretaries of State are the only authorised channels whereby the royal pleasure is signified to any part of
the body politic, whether at home or abroad ; and either
of them may be empowered to convey the Queen's commands, at any time, to any person. e The counter-signature of a Secretary of State is necessary to give validity
to the sign-manual. It is under this safeguard that the
patronage of the crown is administered, and every official
act of the crown performed. Thus, while the personal
immunity of the sovereign is secured, a responsible adviser for every act is provided, who must be prepared
to answer for what the crown has done. r
d Pro. of Privy Coun. vol. vi. pp.
cviii. cxx:iii. cxxx. cxxxix.
• Rep. Com. on Foreign Trade,
1864-, Evid. 1933.
r Hep. Com. on Orl$·anisation of

the Army, 1860, pp. vi. vii. Evid. p.
32. Sir R. Peel, in Mirror of Parl.
1829, p. 806. And see ante, vol. i.
pp.l70-l72.

4D4
1\locln of
appoil!L-

ment.
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A Secretary of State is appointed directly by the
crown, and is removable at the royal pleasure : but while
he holds tho seals of his office he is responsible for the
acts of his sovereign, and administers the royal authority
and prerogative which are delegated to hiin without reserve. In time of war, or in cases of emergency, the
Secretaries of State exercise a power direct from the
crown, oven over their colleagues in the administration.
'J'hus, J~ord Chatham, when Secretary of State, is said to
have required the First Lord of the Admiralty to sign
instructions which he did not alloW' him to read. s Both
military and naval commanders, during the Peninsular
campaigns, corresponded direct with tho Secretary of
State. And more recently, Mr. Sidney Herbert, when
Secretary-at-War and a Cabinet mini5ter, was overruled
and controlled, in a matter within his own department,
by a written order from a Secretary of State.h
A Secretary of State receives his investiture by the delivery of the ·seals of ofrico fmm the hand of the sovereign
in couneil, and the ::t,ppointment is formally terminated
by the return of tho H~als into the sovereign~~ hnnds.
Upon the delivery of the sealH/ although he may not
have received a patent, a Secretary of State becomes invested with the full enjoyment and exercise of all his
powers. It has been the general practice, however, since
the year 1578, at least, to issue letters patent of appointment, during pleasure ; but in the frequent changes of
office, of late yen,rs, this has sometimes been dispensed
with. But the attention of Parliament having been
di1:ected to this irregularity, it has been decided that
See post, p. 506.
graved. Bither the ~ignet or the
Rep. on Org. of Army, 1860. pp. second seal above mentiOned, accord306, 447.
'
ing to circumsta;1ces, is _affixed to the
1
'l'he seals n,re three in number, instruments wh1ch rece1ve the royal
namely, the Signet, which conhiins si"'nature. 'fhe Cachet is only used
the royal arms and •npporters ; an- fo~ sealino- the klng's (ul' queen's)
other seal of a smaller size, having letters to"' SOl'ereign princes. Pro,
an escutcheon of the ldng·'s arms Privy Council, vol. vi. p. ccxviii. Stat.
•. only; and a still smaller seal, cRlled 14 & 15 Viet. c. 82.
the Cnchot, which is sin1ilarly eng

h
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hereafter the necessity for taking out a patent will be
strictly maintained.i The patent is couched in general
terms, conferring the office without limitation of powers.
There is a fee of 200l. payable upon the receipt of the
patent, whicli payment has been recently enforced by
order 9f the Chancellor of the Exchequer.k Upon the
creation of the office of Secretary of State for War, in
1855, a supplementary patent was issued containing certain special reservations in the powers granted to that
functionary ; the constitutional question arising out of
which will come und~r review when we are considering
the powers belonging to this department of the secretariat.
The Secretaries of State were formerly resident in the
royal household, and continue to be in personal attendance upon the Sovereign on all public ceremonies and
state occasions. One is always in attendance upon the
Queen during her occasional visits to various parts of the
kingdom ; and it is a rule that one must always be present in the metropolis. 1
The Secretaries of State are invariably members of the
Privy Council, and have alway~ a seat in the Cabinet.
.A.s Cabinet ministers it is necessary that they should sit
in one or other of the Houses of Parliament.
Pursuant to the statute of .A.nne,m two only of the Principal Secretaries of State (and two Under-Seeretaries)
were at liberty to sit at any one time in the House of
Commons. This was the actual number of Secretaries of
State at that time. But in 1708, Queen .A.nne herself, in
consequence of the increase of public business consequent
upon the union with Scotland, appointed a third secretary.
j Proc. Privy Council, vol. vi. p.
cxxxix. Hans. Deb. vol. cxli. pp.
1105, 1247. Ibid. vol. cxlii. p. 620.
Ibid. vol. cxliii. p. 1426.
" Ibid. vol. cliii. pp. 1300, 1808,
1828.
1
Rep. on Off. Sal. 1850, Evid.
1237. Macaulay, Hist. of Eng. vol. iv.
P· U.

m Chap. 7, sec. 25, as construed in
connection with the Act 22 Geo. III.
c. 82, abolishing the third Secretaryship of State, and declaringthatifthe
same should be afterwards revived,
it should be deemed a 'new office,'
rendering the incumbent thereof ineligible to a seat in the House of
Commons.

To attend
on the
Sovereign,
&c.

Presence in
P.trliament .
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On a vacancy occurring in this office in 17 46, the third
secretaryship· was dispensed with. This continued until
1768, when the increase of Colonial business rendered
it again necessary to appoint a third secretary, to take
charge of the same.n But in 1782, upon the recommendation of Edmund Burke, and as a measure of economical reform, the office of third Secretary of State was
abolished by the Act 22 Geo. III. c. 82, and the charge
of the colonies transferred to the Home Secretary. In
17 94, owing to the increase of military correspondence,
consequent upon the war with Frat'lce, it became necessary, once more, to appoint a third Secretary for War.
And in 1801, the charge of the colonies was added to
this department.
On December 30, 1794, a point of order was raised in the House
of Commons to the effect that the presence therein of Mr. Secretary
Dundas, the Secretm·y for tho now department of War, was contrary to the statuto of Anne above mentioned. 'l'o this it was replied
that inasmuch aA Mr. Dn.ndas had been Home Secr·et;ary lJefore the
charge of the War Department was assigne!l to him, the Duke of
Portland, the now Homo Secretary, must bo considerrd as tho
'third Secretary' under tho l'j.tatutc: but th:1t as his Grace sat in tl1c
House of Lords, the statute had not been violated. 0 On November
7, 1797, the objection was again raised upon a formal motion. But
it was opposed by Mr. Pitt on the same grounds as before, and was
negatived on a division.P Since this time it has been the practice
that one, at least, of the principal Secretaries of State should be· a
·
member of the House of Lords.

In 1854, upon the creation of a fourth Secretaryship
of State, for the exclusive charge of the War Department,
it was necessary to pass an Act of Parliament to .<mabie !1_.
third Secretary of State, and a third Under-Secretary~ -_to
sit in the House of Commons. q So also, _l!pon tll.~ crea::'. _
tion of a fifth Secretaryship, for India, in 1858, it beca111e
necessary for an Act to be passed authorising any four of
n

o

Cox. Inst. 665.
l'arl. Hist. vol. xxxi. p. 1003.

P
q

Ibid. vol. xxxiii. p. 977.
18 & 19 Viet. c. 10.
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the principal secretaries of state, and under-secretaries,
to hold seats in that House.r
· Every principal secretary of state receives a salary of
5,000!. per annum; and there is attached to each branch
of the secretariat a permanent under-secretary, with a
sa!ary of 2,000l. a year, and a parliamentary, or political
under-secretary, with a salary of l,500l. a year."

Salary.
UnderSecretaries
of state.

The Under-Secretaries of State
are appointed by the joint action of the head of the
department, and the Prime Minister. The secretary
would probably consider that the Premier was responsible for the general conduct of public affairs, and would
be ready to acquiesce in the appointment of any capable
person suggested by him, while he might himself recommend some one in whom he had particular confidence.t
All matters relating to the discipline of the office devolve upon the permanent under-secretary, and the
whole o~ the work passes through hif:l hands.
The political under-secretary. has the general supervision of all that is done in the department, but is unable
to devote much time to the details of ordinary official
business,- on account of the· engrossing nature of his parI~amentary duties. He is required to represent his department in Parliament; and if- the principal secretary of
state be a member of the House of Lords, he should have
a seat in the House of Commons. PoliticaLu_nder:-secrealsb frequently called upon to represent either
theitowri department, or the government generally, upon
parliamentary committees. u

tarles-are.

• 21 & 22 Viet. c. 106, sec. 4. In
1864, a question of order arose in the
House of Commons, in consequence
of five under-secretaries of state
holding 1\!)ats in the House together.
The particulars of this case have
VOL. II.
K

been already noted. See ante, p. 257.
' See Civil Service Estimates for
1868-9. Class II.
' Rep. on Official Salaries, ] 850.
Evid. 300.
- u Rep. on Oil. Sal. 1850. Evid.
K

Political
UnderSecretary.

'fliE DEPARTliiENTS OF STATE.
PermanonL
UnderSecretaries.

Every branch of the secretariat, with the exception of
the Home Department, has a permanent assistant undersecretary, who shares the labours of his superior, and
superintends the business of the office, during his unavoidable absence. . These assistants receive, each of them,
1 ,500l. per annum.
·
The permanent heads of departments have to write the
drafts of despatches. If a despatch arrives which adverts
to former correspondence, they are required to refer to
the same, and to prepare a minute of the subjects which
particularly require attention, suggesting tho course that
ought to be taken in the matter. This minute is first
submitted to the permanent under-secretary, then to the
parliamentary unuer-secretary, and then to the secretary of state. All ordinary business is expected to reach
the secretary of state in such a form, that he can dispose
of it by simply adding hil':l i";cwJs.v
Tho permanent under-secretaries of the groat departments of state are empowered in all official correspondence to make use of the name of the department, as they
would a common seal. .They do so upon their· own responsibility ; and if they abuse or misuse their trust, an
appeal can be made to tho chief; who is really as responsible to the crown and to Parliament for the act of his
subordinate as if he had signed the document himself.w
Thus, in the Treasury, the Admiralty, or the Education
Office, the secretary would write in the name of ' My
Lords,' and in any branch of the secretariat, in the name of
the particular secretary of state, although practically the
communication would emanate from the under-secretary
himself. Considering the immense amount of business
which passes through the principal public departments,
such an arrangement is unavoidable, as it would be impos-_
sible to submit the correspondence, in every instance, to
89, 1471, &c., 1939, &c. Rep. Com.
on Diplomatic Service, 1801, pp.
50, 94.

Rep. Oft'. Sal.1850.Evid.1548,&c.
See Hans. Deb. vol. cxcii. p.
1825 ; ante, p. 174.
v

w
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the official head. But in every doubtful or difficult case,
the head of the department is appealed to, and his instructions obeyed.x
Drafts of d.espatches, and other important papers, are
circulated amongst the members of the Cabinet, in private
despatch boxes, to which each Cabinet minister has a
master-key.
These boxes are conveyed to and fro in
charge of queen's messengers, who are confidential servants, all of them, nominally, upon the staff ofthe Foreign
Secretary's office. In practice, however, they are divided
into· two classes, for home and foreign service ; and as
their duties require them to be at the command of all the
Cabinet ministers, vacancies in their number are fi1led up
by each of the secretaries of state, in rotatiDn. Y
The establishments of the several branches of the secretariat are regulated by order in council.
The Secretaries of State for the Home Department, for
the Colonies, and for India, are each assisted by a standing munsel, as their confidential adviser upon legal questions. Tjle standing counsel to the Home Office is usually
employed professionally in drafting government Bills.z

Cabinet
boxes.

Standing
counsel.

The Home Secretary.
The Secretary of State for the Home Department has
·
.
l
.
d1rect
superv1s10n
over all matters relatmg to t h e mterna
affairs of.Great Britain and Ireland ; but England is such
a self-governing country that a large proportion of administrative business is transacted Without the necessity
for his immediate control. His duties and responsibilities
are principally confined to the maintenance of the internal
peace of the United Kingdom, the security of the laws,
o

0

x Rep. Com. on Education, 1865.
• Hans. Deb. vol. clxxxv. pp. 1208,
Evido 145, &c. 290, 338-356. And 1235. As to the eligibility of the
see post, p. 649.
standing CQtmsel to sit in the House
Y Murray's Handbook, p. 276.
of Commons, see ante, p. 266.

KK2

Home Secretary,
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and the general oversight in the administration of criminal
justice.
The Home Secretary is especially responsible for the
preservation of the public peace, for the d1.1e administration of the criminal law, so far as the prerogative of the
crown is concerned, and for the security of life and property throughout the kingdom. For this purpose, acting
in the name of the sovereign, he exercises by long usage
extensive powers over the civil and military authorities of
the country. He himself is a magi~trate, and has a power
of commitment to prison by warrant for just cause.a So
Jar as regards the movements of the regular army, and
tho direction of the militia, yeomanry, and volunteer
forces, his authority was superseded by the appointment,
in 1854, of a Secretary of State for War. But in the
suppression of riots and tumults, the Home Secretary
would still be the proper channel for conveying her majesty's commands to the lords-lieutenant of counties, or
to the officers in charge of districts, placing them in communication with tho magistracy upon any emcrgs:mcy, and
directing them how to uct. b
In addition to his prescriptive police powers, largo
statutory authority has, within the last forty years, been
specially assigned to the Home Secretary. He has a direct
controlling power over the administration of justice and
police in the municipal boroughs, and over the police in
and around London, and the supervision of the county
constabulary.c He also exercises, by long usage, a power
• Lord Campbell, in 5 Ellis and
Blackburn, 353. Lord .John Hussell,
in Hans. Deb. vol. :~>cii. p. 355.
b Hans. Deb. vol. cxxxi. p. 237.
And see Ibid. vol. clxix. p. 108.
Heport of Commissioners on the
Volunteer Force, Commons Papers,
1862, vol. xxvii. p. 89. For returJ1s of applications to Home Secretary for a military force in aid
of the civil power in England, and
of cases wherein magistr1ltes hnve

acted without previous application to
government, see Commons J?apers,
1855, vol. xxxii. p. 669, and 1856,
vol. 1. 1?· 521.
c ObJections
have been urged
against the excessive extension of
the police force of late years, and its
subjection to the direct and exclusive
control of the Home Office. See
Peto on Taxation, pp. 332-3:19. In
U:l33, complaint was made to the II.
of Comnwns of the conduct of the
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to examine and commit for trial persons charged with
offences against the state; and he may, by virtue of reeent
statutes, direct certain fugitiv~:;_ offenders from France and
the United States of America to be delivered to their
respective governments. He has a similar power with
respect to colonial offenders, and may authorise the execution of warrants, under which they may be apprehended
and returned to the colonies· for trial.
In carrying out the provisions of the Loeal Government Local GoAct of 1858, for self-government, local improvement, and vernment.
the preservation of th-e public health in towns, the Home
Secretary (in conneetion with the medical department of
the Privy Council) has a superintending power ; also, in
regard to interments, and the opening and closing of
burial grounds, on sanitary considerations.
Other duties have been imposed upon the Home Secre- Protection
tary by the Acts for the regulation of factory labour, for ~c.labour,
the inspection of fisheries and of coal mines, for the regulation of labour in mines and collieries, for the regulation
of schools of anatomy, for the protection of pauper lunatics, and for the general control ~nd supervision of lunatic
asylums.
The Home Secretary has the general oversight and Criminal
ultimate control in all matters relating to prisons, peni- matters.
tentiaries, reformatories, criminals, and the administration
of criminal justice. He is especially responsible for the
exercise of the royal prerogative in the reprieve or pardon
of convicted offenders, or the commutation of their sentences. Applications for the exercise of the prerogative
of mercy, amounting to some thousands of cases in a
year, occasion great labour to this officer, requiring always his personal investigation and decision, with such
assistance as may be derived from the judges before whom
·police force, imputing to them equivocal practices, too much akin to the
spy system, so prevalent on the Continent ; but enquiry by a select

committee elicited little more than
the misconduct of a single policeman,
who was dismissed from the service.
See ante, vol. i. p. 358.
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Other
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Appointments, honours, &c.
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the case in question has been tried. Hence he is obliged
to be in frequent communication with the presiding judges
at the assizes, and of the central criminal court, and also
with the local magistracy throughout the kingdom.d Complaints in reference to the conduct of particular magistrates
are forwarded (through the lord-lieutenant of the county)
to the' Home Secretary, by whom they are transmitted for
the consideration of the Lord Chancellor.
' Those are the principal duties of the Home Secretary,
in relation to administrative affairs, but he exercises controlling powers, under the provision.s of several statutes,
in respect to the registration of births, deaths and marriages, the commutation of tithes, the enclosure of commons, turnpike trusts, small debts courts, the registration
of aliens, &c., and he is empowered to grant certificates
of naturalisation, conferring civil rights as British subjects on foreigners of good repute who are able to produce
proofs of a long residence and intention to continue to
reside in the United Kingdom.
The Home Secretary has the formal preparation. and authentication of such roya.l warrants, grants, approbations
of lords-lieutenant, appointments, patents, licenses, &e., as
do not specially belong to the other branches of the secretariat, or to the Treasury. All such matters pass through
his oflico, and are laid by him before the sovere.ign for
signature or approbation.e He also receives all addresses
to the queen (except those presented at levees), and all
memorials and petitions, upon which, if respectfully
worded, he takes the royal pleasure, and conveys the
same to the persons from whom they emanated, acting as
the official channel of communication between the sovereign and her subjects.
The Home Secretary recommends to the sovereign for
the honour of civil knighthood. By long custom, he no<1 Rep. on Oft'. Sal. 1850.
Evid.
2887. Campbell's Chancellors, i. 19 n.
Harrison v. Bush, Ellis and Black-

bum, vol. v. p. 344. Ante, vol. i. p. 344.
• First Report on Fees, 1786, p.
19.
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minates to some of the offices in the gift of the crown,
and many offices have been placed in his gift by recent
statutes. In his patronage is included that of his own
department and the State Paper office. He nominates the
Keeper of the Records in the Tower, and the Chief Porter
of the Tower, the Military Knights of Windsor, and the
almsmen of the various cathedrals ; also the chief officers
of the Channel Islands and the Isle of Man. He has also
the patronage appertaining to the police and to prisons,
and the appointment of the various government inspectors
of factories, mines, &c., and to several important offices
in Scotland. The minor patronage in the hands of the
Home Secretary, including numerous appointments to
benefices in the Established Church of Scotland, is distributed by him in the ordinary discharge of his duties,
and without reference to the crownf
His authority extends over England, Wales, and Scot- Extent of
land, the Channel Islands, and the Isle of Man, and he is Jt·~risdicron.
the organ of communication between the Cabinet and the
vice-regal government of Ireland, for which he is deemed
personally responsible ; and thopgh he does not interfere
actively in lesser matters, he is informed of and advises
upon all the m.ore important measures adopted in that
country.g
The following political officers, all of whom are usually Subordiin Parliament, are subordinate to the Home Secretary, nate omi.e. the parliamentary Under-Secretary for the Home Dec cers. ·
partment, the two law officers of the crown, the President and Secret:;try of the Poor Law Board, the Chief
Secretary for Ireland, and the Attorney-General for Ireland, and the Lord Advocate for Scotland.h
There are two under-secretaries-one permanent and
f Mr. Gladstone, in Hans.
Deb. account of the several minor departvol. clxxxv. p. 1118.
ments, &c., which are more or less
g See post, p. 717.
And Murray's directly subject to his control and
Handbook, pp. 163-175 for further superintendence.
particulars respecting the patronage
h Rep. on Off. SaL 1850.
Evid.
of the Home Secretary, and for an 2737. Po8t, p. 710.
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the other parliamentary. The former has charge of the
law and criminal business and the general domestic correspondence ; the latter conducts the correspondence with
Ireland, Scotland, and the Channel Islands, ~ogether with
the parliamentary business and the correspondence connected therewith.; Full particulars in regard to the
Home Office, and the several departments subordinate
thereto, will be found in the Civil Service Estimates for
the year ending March 31, 1869, Class ii. No. 3.

•
The Foreign Secreta1·y.
Foreign
Socrotary.

The duties of tho Secretary of State for Foreign Afk<tirs
are not so varied as those of the other secretaries, but
they are nevertheless most important and influential. He
is the official organ and responsible adviser of the crown
in all communications between Great Britain and foreign
powers. 'rho constitution vests in the crown the conduct
of all foreign negotiations, and the Foreign Secretary 1s
the minister charged with this duty. He negoiiates all
treaties, leagues and allmnces with foreign states, either
directly with their representatives in this country, or
through the British ministers abroad. It is his duty to
afford protection to British subjectsresiding abroad, to
enquire into their complaints, and to demand redress and
satisfaction for any injuries they may sustain at the hands
of foreigners. He introduces to his sovereign all foreign
ministers accredited to the British government; he enquires into and redresses their just complaints; and mairi=
tains their privileges inviolate.
He keeps the ministers of foreign governments informed
of any acts of his own government, or of her majesty's
subjects, which may be liable to misconstruction, explaining their nature and purport; and it his duty to
maintain, as far as possible, a friendly understanding with
1

Commons Papers, 1847--8, vol. xviii. pp. 278, 279.
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foreign powers, while he loses no opportunity of advancing the interests of his own country. On such matters
he is in regular and frequent communication with the ·
diplomatic agents of the British government abroad, and
receives from them like information and explanations from
the governments to which they are accredited.
The Foreign Secretary grants passports to native born
or naturalised British subjects going abroad, under the
regulations in force concerning the same.
Intimately connect~d with this department of state are Ministers
the ambassadors, diplomatic agents, and consuls, accre- actourts.
Foreign
dited or employed in foreign countries ; in fact, the
diplomatic service. may properly be regarded as a portion
of the Foreign Office serving abroad. They are the eyes,
and ears, and tongues by which the British government
sees, and hears, and speaks in its foreign relations.j
Formerly, it was customary that the representatives of
the British crown at all the great courts should be known
political adherents of the party in power, and the heads of
the · priiJ.ci:pal missions, such as Paris, Vienna, Constantinople and St. Petersburg, were -removed on a change of
administration at home. But while it is certainly important that the ministers at the gr.eat courts should have
tlie political confidence of the government of the day, it
has not of late years been usual, as a rule, to change these
officers on the appointment of a new ministry. The practice
is now conformed to the system which prevails on the
Continent, where foreign ministers are considered as being
totally independent of any political party, and as the mere
organs of the government by whom they are employed.
· In general; the foreign policy of the British government
is so uniform and consistent, that it is not difficult for a
minister to carry out instructions from secretaries of state
of different political opinions. If, however, he has become
j Murray's
Handbook, 176-178. agents are defined, and their duties
And see p. 178, where the respective described. And see ante, vol. i. p.
positions of the different diplomatic 601.
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personally committed to a particular policy, a new Foreign
Secretary, on taking oifice, would naturally consult him
as to whether he could conscientiously and zealously carry
out instructions of a different description, more especially
if, being a member of the House of Lords, he should have
voted, in person or by proxy, against the incoming administration ; because it is necessary for the benefit of the
state that there should be reciprocal confidence between
the Foreign Secretary and the agents of the crown in
other countries.k
'l'he leading features of our foreign policy are-to promote and extend our commercial relations, not to interfere unnecessarily in the affairs of other countries, and to
endeavour, as far as we legitimately can, to promote the
good government and prosperity of other countries. The
policy of England in this respect iB consistent, and, to a
certain degree, unchanging; and there is no reason why
ministerfl at the smaller missions, at all events, should not
always be able to carry out a policy of this kin(l_l
Oormnunieations frequently pass between publi<: officers
on foreign service and Johe Foreign Office by mcnns of
private letters.m This is done in cases where the interests
of the public service require that freedom of communicn.tion, coupled with mutual confidence and secresy, should
be maintained. These letters are strictly secret, and cannot be produced without the consent of the individual
from whom they emanated, unless, as sometimes occurs,
they are formally made public letters, by a subsequent act
on the part of the writer." The rules respecting private
correspondence between the Foreign Qffi.Qe an<}the_I11il1i~
ters abroad have been thus stated. No instructions on·
which any servant of the crown is required to act should
k Rep.
of Com. on Diplomatic
Service, 18tll, pp. 89, 104, 179. And
see Hans. Deb. vul. dxix. p. 1040.
1
Rep. com. Dipl. Serv. 1861, Lord
Clarendon's evidence, p. 110; and see
p. 179.
•• Hans. Deb. vol. clvii. p. 1182.

n Ante, vol. i. p. 604.
And see
Sir James Graham's explanation
and justification of this system:
in his evidence before the Sebastopol
Committee, Commons Papers, 1854--5,
vol. ix. pt. 3, pp. 273-276.
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be sent in a private letter, unless also accompanied by a
public despatch. Letters or despatches marked ' private
and confidential,' if written in regular form, on large
paper, are usually considered as part of the public correspondence, subject, as regards publicity, to the discretion
of the Secretary of State; but private letters between
public functionaries, although relating to public a:ffairs, if
marked 'private,' and written in the usual form of private
personal correspondence, are very rarely seen by any
one, except the Foreign Secretary himself, and perhaps
the Prime Minister ; and they ought not to be communicated to the public without the consent of the writer.
Copies of all private and confidential despatches are left
on record in the office of the embassy, but no record is
kept of private correspondence.o As a matter of usage,
the Foreign Secretary is not bound to place those private
letters even in the hands of his sovereign. They may
occasionally be communicated to his colleagues in office,
but they come so frequently, and the other ministers are
so absorbed in their own departments, that they would
seldom care to see or have leisu:re to peruse them. Upon
quitting office, the Foreign Secretary takes them with him,
and they therefore form no part of the record of our
diplomatic Jransactions or authentic history.P Though it
is, in fact, ' entirely in the discretion of the Secretary of
State to make use of information conveyed in private
letters in any way which he pleases,' and to cause such
letters to be ' made public and printed,' if he think fit. q
The practice of private diplomatic correspondence
between the Foreign Secretary and the diplomatic ser·vants of the crown, has been severely animadverted upon
in Parliament, but all those who had filled the office of
o Hans. Deb. vol. clvii. pp. 91-102.
Rep. of Com. on Diplomatic Service,
18(31, pp. 167, 211.
P Mr.Disraeli, Hans. Deb. vol. clvii.
p. 304; and see pp. 1179, 1181.
q Ibid. p. 2134.

r Ibid. pp. 91, 304, 2113. See also
Smith's Pari. Remembrancer, 1857-8,
p. 29, with precedents respecting private correspondences between English
ministers and ambassadors abroad.

508

Private
<'01'/'!~Hpmt-

uoHce.

1'HE DEPAH1'MEN1'S

01~

STATg.

Iroreign Secretary, together with other eminent and experienced public men who were examined upon t he subject before the Committee on Diplomatic Service, in
1861, concurred in the opinion that it was necessary, and
of great public advantage. This will more fully appear
from the following abstract of evidence given before that
committee. I"orcl Wodehouse (the political Under-Secretary for Foreign Affairs), said that he thought it indispensable that there should be a private correspondence
kept up between the Foreign Secretary and the heads of
missions abroad ; but all matters ·of public importance
should be formaliy recorded in despatches, so that there
may be a complete record at the Foreign Office of all the
trammctions .of the government with foreign powers, and
a private letter should only be supplementary to a public
despatch! containing perhaps particulars of a private
nature, which it might be desirable to communicate, although inexpedient to record in a public document. It
is often desirable, moreover, for a minister of the crown
to communicate freely and confidentially to a:, foreign
minister upon subjects of~ public political interest at home,
so as to put him in possession of English views and
opinions on matters upon which it may be essential that
he should be informed.s Lord Clarendon (ex-Foreign
Secretary}, said that it would be totally itnpossible to
carry on the bttsiness of the . Foreign Oflice with.c.<:Jl1~ .
agents abroad unless by writing private letters~ Such
letters were never intended to supersede public instructions, but were always, in fact, either com1Il~l1.t.l1:ri~1LQ!'
explanations of public despatches, and were meap~ . to
afford information, of mutual use. and benefit, which. it
would be neither desirable not perhti:Ps. prgp~iiCim~.[~:
a matter of instruction, orthe sl1bjecfof a public despatch.
But the notion that this is made use of to carry ori a
system of secret diplomacy, and that one set of despatches
is written to be really acted upon, and another set to be laid
• Rep. of Com. on Diplom. Service, 1861, pp. 96, 97.
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before Parliament, is utterly without foundation.t Secret
and confidential despatches, not being of the nature of
private letters, constantly pass between the Foreign Secretary and ministers abroad. Lord Stratford de Redcliffe
(the eminent diplomatist), considered it unadvisable to
impose restrictions upon the practice of private correspondence. He conceived the use of private correspondence to be to afford a clearer view of the scope and
intent of the official instructions, and as intended to convey suggestions, or information, without being trammelled
by the formalities
official correspondence, or exposed
to the publicity which frequently attends the same. But
anything which has the effect of contradicting in private
what is made matter of instruction in the public correspondence, or anything that produces an action in public
affairs of which the public correspondence affords no
trace, is open to objection and liable to abuse.u The
necessity for private correspondence arises partly from
the liability to publicity of everything that is official.
The se~retary of state must have reasons for wishing
ministers abroad to understand. exactly the views of the
government and the motives of their policy, which could
scarcely be stated fully in a public despatch ; and the
private correspondence enables an agent to put himself
more completely in the position of his government.
Moreover, this practice is not of recent introduction,
but has been uniformly followed, in the recollection of
our oldest diplomatists.'"

or

------------------subject of a

Rep. of Com. on Diplom. Service,
1861, p. 106. This was fully corroborated by Lord Uowley (p. 223) and
by Lord John Russell, p. 308.
" Ibid. p. 167.
v Ibid. pp. 168, 211. The practice
of addressing confidential letters to
departments of the government is
not confined to questions of diplomacy.
It is resorted to by officers employed
in special services of other kinds,
where they have mattm·s to communicate that are either too unimportant, or too peculiar to be made the
t

public despatch. If
either House insists on the production of such confidential documents,
the obvious result will be that they
will cease to be written. 'The practice
only exists on the faith that Parliament will not call for the production
of private documents of this kind,
written in the expectation that they
will be treated as confidential.' (Secretary Sir George Lewis, Hans. Deb.
~~ol. clxv. p. 208.) And see ante, ·vol.
i. pp. 279, 280.
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In regard to the language in which diplomatic intercourse is conducted by the represent~tives of the British
government, with the agents of foreign states, it was formerly the practice to use the French language, generally,
throughout the European kingdoms. But in the year
1800, by direction of King George III. and Lord Grenville, the then Foreign Secretary, a different rule was
adopted, as regards the English court ; and the ministers
accredited to the court of St. James, by foreign powers,
were then begun to be addressed in tho English language.
It is doubtful whether the practic•e was at this time extended to communications from British ministers abroad
to the ministers at foreign courts. But Lord Castlereagh,
when with the army in 1812, wrote in English to foreign
sovereigns and their ministers. In 1823, Mr. Canning
dirceted tho British minister at Lisbon to 'USe the English
language, nnd in 1826 he gave the same direction to the
British minister nt Berlin, though he allowed the English
notes to be accompanied by n translation.w ~rho question
was again revived in llussia and Austria in 1?31 and
1834, and ruled the samn way; it was again so ruled by
Lord Aberdeen in 1844; and lastly, in 1851, it was
further ruled that translations should not be sent with
English notes, as in that case foreign governments would
deal with the translation as though it were an original
document. And now it is only as an exception, and under
very peculiar circumstances, that a British minister would
be authorised to accompany an official note with a translation in the language of the country wherein he resided.
The reason given for this change, is partly because all
despatches of the queen's ministers are liable to be produced in Parliament, and ought therefore to be originally
written in the language in which they must be produced ;
and partly because it was not considered dignified forEngland to be dependent upon France for the language
., See Stapleton's Canning and his Times, pp. 49-54.
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of diplomatic communications. x A similar rule has been
adopted by the German courts~ who used formerly to
write in French. In Spain, Portugal, and Naples it has
always been customary to use the language of the country,
and at the present time the exclusive use of French has
been generally given up in the diplomatic service abroad.
The exception is~ in communications from the Porte to
the heads of missions· at Constantinople,. which are generally made in French~ although on solemn, or very formal
occasions, the Turkish language is used.Y
A large portion or-the government correspondence is
now conducted through the electric telegraph. The despatches are sent in cypher, and the answers thereto communicated in the same form. The government afterwards publishes the substance of these despatches~
although in different phraseology to the original draft."
In all the great departments of state, with the exception of the Foreign Office, a great deal of the business
which comes before them is necessarily decided by the
subordinate officials. But it is not considered safe to
allow any decision to be given in. the Foreign Office without the knowledge and consent of the secretary of state.a.
In point of fact, every paper of any importance that is
not of a merely routine character, or upon which any
decision is to be founded, or action taken, comes under
the personal notice of the Secretary of State. b
No important political instruction is ever sent to any
British minister abroad, and no note addressed to any
foreign diplomatic agent, without the draft thereof being
first submitted to the Prime Minister, in order that the
pleasure of the crown may be taken thereupon ; and if
either the crown or the prime minister suggest alterations
in such a document, they are either made, or the despatch
" Rep. of Com. on Dip1om. Service,
• Earl Russell; Rep. Commons
1861, pp. 33, 72.
Com. on Education, 1865. Evid.
Y Ibid. pp. 24,25, 32, 161.
3022, 3063.
" Under-sec. Layard, in Hans.
b Sec. Lord Stanley, Hans. Deb.
Deb. vol. clxxv. p. 1333.
vol. cxc. p. 607.
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is withheld. 0 The manner in which despatches from and
to her majesty's ministers abroad are communicated to
the queen, and to the Cabinet ministers generally, has
been thus described :-' When the Secretary of State has
given his directions on the despatches which arrive from
abroad, or has not seen occasion to give orders, the despatchos,-and in matters of importance the drafts of
answers, when approved by the Secretary of State,-are
sent by the senior clerk of the division to the Prime
Minister first, then to the queen (in case of important
drafts, for her majesty's approva!, previously to their
being sent off) ; and they are afterwards circulated among
the Cabinet ministers generally. But the boxes, on their
way to the Prime Minister, ought to pass, in the first
instance, through the hands of the under-secretary of
tltatc under whose direct superintendence the correspondence of the several countries is not placed, and he is
thus enablc<1 to make himself acquainted with matters of
political interest rocordo<1 in that correspondence.'d
In the offices of the other branches of the secretariat tho
whole of the work passe~ through the hands of the ponnanent under-secretary, while the political under-secretary has
a general supervision of all. But in the Foreign Office a
somewhat different system necessarily prevails. It is there
considered essential that the most important work should
be in the hands of the permanent under-secretary; because
a change of government may occur at any time, and a
new secretary of state and political under-secretary may
come in who have no special acquaintance with foreign
c. Hans .. Deb. vol. cxix. p. 105.
'l'his rule is inore explicitly stated in
a memorandum addressed to Lord
Palmerston, when Foreign Secretary,
in 1850, by command of the queen.
See ante, p. 213.
d From an official statement, explaining in detail the org·anisation of
the Foreign Office, and the system
upon which the business is conducted

therein. Rep. of Com, on Diplom.
service, 1861, pp. 7 4-76. This memorandum, which was written by Mr.
E. Hammond, permanent Under-Secretary for Foreign Affairs, is quaintly
entitled 'The Adventures of a Paper
in the Foreign Office.' It will also
be found in the Report of the Oom.
on Trade with Foreign Nations, 1864,
pp. 73-75.
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affairs, so that if large portions of the important business
were not advisedly concentrated in the hands of the permanent under~secretary, very serious inconvenience might
occur. Moreover, a rapid transaction of business is of
greater importance in the Foreign Office than in any other
public department, and that is greatly facilitated by the
present system of dividing the whole business into two
parts, between the two under-secretaries, allotting to the
permanent under-semetary decidedly the most important
share. Each· of the two under-secretaries has certain
countries in his charge ;• and the general supervision and
management, under the Secretary of State,· of the correspondence of those countries, belongs to the undersecretary in whose division they are placed. At the same
time, each sees the business after it has passed through th~
hands of the other, which insures a sufficient acquaintance
with details on the part of both, and the parliamentary
under-secretary is kept sufficiently informed, by daily
consultation with his colleague, of the course of business,
so as to b~ enabled to answer all parliamentary enquiries.e
The Foreign Office is advised. on business involving
principles of international law by the Queen's Advocate,
-vvho is an officer of the Court of Admiralty. r
Pursuant to a recommendation of the Committee on Trade
with Foreign Nations, in 1864, a new division has been
created in the Foreign Office, styled 'the Commercial and
Consular division,' consisting, as other divisions in this
office, of a senior clerk, an assistant clerk, and such a
proportion of junior clerks as circumstances may req~ire.
This division is charged with conducting all correspondence on commercial matters with the representatives of
foreign powers in England, with the Board of Trade and
other departments of her majesty's Government, and with
commercial associations and private persons, at home and
• Rep. Com. on Diplom. Service,
f Hans.
1861, pp. 1, 94, 95. But see Hans. ll08.
Deb. vol. cxc. p. 608.
L L
VOL. II.

Deb. vol. clxxxvii. P·c

Commercial
division.
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abroad, excepting in China, Japan, and Siam, which is to
be conducted as heretofore. This division will also, in conjunction with the 'l'reaty department, deal with all matters
bearing on ncgot1aLious for treaties of commerce. It will
likewise carry on the ·correspondence with British consuls
abroad on matters stridly commercial. This new department is planed under the immediate supervision and
eontrol of the parliamentary Umlcr-Sccrctary for Foreign
Aflhirs.g
The Secretaries of Embassy apd Legation are also
re(1uired to make periOllical reports to the Foreign O:flice
on nu1tters of public concern, more especially those relating to the commerce and industry of the countries in
which they reside, for the information of her majestY:s
government. These reports nrc always laid before Parliament, nn<l are of great value an<l public interest.h
All matters relating to the discipline of the oflice rest
with the permanent under-secretary.; And it is a rule of
the Foreign CHilce that only tlH~ under-scerctarics eommuuicate witl1 the Scm'dary of State.i
The ]'oreign Seerotm'Y has tho selection of all mnbas::;aclors, ministers, and eonsuls aeereditcd from Great Britain
to foreign powers. He makes all appointments connected
with the patronage of his own oflice. :Formerly it was
tho custom for the head of the mission to appoint his
own attaclH~s; but, since tho time of Mr. Canning, such
appointments have been entirely in the hands of the
Secretary of State. If tho hend of a mission chooses to
select his own private secretary, he must pay him out of
his own pocket. But though attaches arc now appointed
by the Secretary of State, they are rarely selected from
mere party considerations, and they are required to pass
an examination before the Civil Service Commissioners
" Minute by Earl Hussell (Foreign
Secretary) citcrl in HnnR. Deb. vol.
clxxvii. p. 1880. And see post, p. GG7.
h Circulars to Foreign Ministers,
1862-GG. Commons Papers, 1868, p. 6.

; Rep. Com. on Diplom. Service,

Ism,.r.no,

J Rep. Com. on Trade, 1864, Evid.
2109.
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before they can enter upon the perforniance of their
duties, and another examination in the interval between
the grant of a commission as third secretary, and that of
a commission as second secretary.k
Pursuant to the recommendations of the committee of
the House of Commons on the Diplomatic Service in 1861,
various regulations for the governance of that service were
framed by the Foreign Secretary, and revised at different
periods from 1862 to 1866. These regulations, which chiefly
coneern the appointment, examination, salaries and allowanc~s and general duties of the service, and more particularly of the junior members thereof, were laid before the
House of Commons, pursuant to an address of March 13,
l868, and will be found in the papers of that session. In
June 1868, another paper was presented, being a comparison of the salaries and allowances of her majesty's
diplomatic servants under the scales of 1831 and 1868.
Ever since the year 1786, it has been customary for Foreign
Office
some five or six of the principal clerks in the. Foreign agencies.
Office tq act as agents on behalf of British ministers,
consuls, and other diplomatic • servants of the crown
abroad, receiving and forwarding to them their salaries,
transmitting, when opportunity offered, their private correspondence, and other things they might occasionally
require, and generally fulfilling any services suitable for
a private and confidential agent. For such service these
gentlemen have been allowed to retain a small percentage
(usually one per cent. or thereabouts) from the salary of
their emplQyers, it being optional, however, with everyone
to avail himself of their serviees or not. The expediency
k See
Regulations of July 17, by Govemment; but the seventh (in
1865, for examination of attaches ; favour of an increase in the salaries
presented to House of Commons in and_ allowances of the larger mis1~68.
Rep. Com. on Diplom. Ser- sions) was not approved of. (See
VIce, 1861, pp. 160, 192, 219, 225, Hans. Deb. vol. clxxi. p. 1667.) See
392. This Committee made seven also in regard to paid attaches, or as
recommendations, for improvements they are now termed, third secrein the routine of the diplomatic ser- -taries to embas~ies, Rep. Com. Pub;
vice. i::lix of these were cauied out Accts. 1805, Evid. 1830.

L L

2

.516

THE DJ£PARTMI£NTS 01<' S1'A1'JD.

of abolishing this practice has been mooted in the House
of Commons/ and hat> engaged the attention of various
parliamentary committees, from time to time, on the
ground that it is inconsistent with the rules laid down
for the governance of other public departments. But it
has been repeatedly shown that the Foreit,l'Il Office, from
the secrecy and promptitude with which its communications with its several representatives and servants abroad
must needs be conducted, is in an exceptional position ;
that numerous public advantages have arisen, as well to
the office itself as to the service generally, from the continuance of this practice ; and that, upon the testimony
of successive foreign secretaries, and other high public
functionaries, for a number of years past, there has been
an entire absence of irregularity or abuse in connection
with the same. It therefore has remained in operation
until now, subjeet, however, to various regulations that
have been framed by the department for the guidance of
elerks who arc permitted to act in this capacity. Understanding that I~ord Stanley, the then Secretary. of State
for :Foreign Affitirs, had it in contemplation to abolish the
agency system, tho clerks engaged therein laid before
his lordship a statement upon the su~ject, which was
communicated to Parliament in :February 1868, together
with a return of the names of the persons for whom the
derks now act as agents, or have so acted at any time
during the last five years, and of the aggregate emoluments _of the agents during that period. Ultimately Lord
Stanley notified the Treasury that he was prepared to
abolish the system if adequate compensation were made
to the clerks now holding such agencies for the loss they
would incur thereby. 'l'he Treasury, however, declined
to admit that such compensation should be made a charge
upon public funds ; but they suggested whether it would
not be preferable to effect the abolitiuu gradually, by
prohibiting the appointment of new agents, and directing
1

Hans. Deb. vol. clxiv. p. 552.

Ibid. vol. cxcii. pp. 930, 932.
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the present agents not to undertake any new duties of
this nature. Lord Stanley, on May 16, 1868, expressed
his regret at this decision, and reiterated his opinion that
if the agencies were abolished the parties were entitled
to compensation. The suggestions of the Treasury for
the gradual abolition of the agencies would, he apprehended, ' provide a very insufficient and dilatory course
for carrying that object into effect.' But failing to obtain
the concurrence of the Treasury to his former recommendations in the 1~atter; Lord Stanley intimated, on
June 24, that he was obliged to confine himself to laying
down 'rules for the eventual abolition of the existing
system of agencies when the interests which have grown
up under it may be extinguished,' which rules have been
communicated to her majesty's diplomatic servants, and
laid before Parliament.m
It has hitherto been an acknowledged principle that
. ancl pensiOns
.
t11e sal anes
payable to the h"
. 1gh er class of
the diplomatic servants of the crown should be provided
for . by permanent grants, and not subjected to annual
revision by Parliament.n Up to•1831 it was the practice
to charge all expenditure on behalf of the diplomatic
service upon the Civil List: But in conformity with the
recommendation of a Committee of the House of Commons
in that year, this charge was transferred to the Consolidated Fund. The amount then :fixed for the future
effective diplomatic expenditure of the country was limited
to 140,000l. per annum, with a further sum of 40,000l.
per annum to defray the pensions of retired ministers. A
total sum of 180,000!. is accordingly placed at the disposal of the Foreign Secretary, for salaries and allowances of this description, the details of which expenditure
remain at the discretion of government. But annual accounts thereof are directed to be submitted to Parliament.o
m See four Papers on Foreign Ofn See ante, vol. i. p. 471.
o Report of Committee in Comfice Agencies, presented to both
Houses of Parliament in 18681 and mons Papers, 18311 vol. iv. p. 339.
Hans. Deb. vol. cxciii. p. 1712.
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Since this nrrnngcment was ma~le, new diplomatic
relations have been etJtaolished with China and Japan,
additional duties have Geen assigned to our consuls abroad
for the security and promotion of our foreign trade, and
other unexpected services have become chargeable upon
tlJC l?orcign Ofllco, oc<:asioning n great increase in the
cxpen<1ituro of that departmont, so that for the year ending March 31, 18GO, a vote of upwards of 430,000l. was
required on behalf of this office in addition to the abovementioned grant out of the consoli~lated funcP
Without disputing the care and economy with which
the l<..,oreign Office has appropriated the sum entrusted to
it for the payment of diplomatic salaries,q the importance
in a constitutional point of v1ew of bringing the whole
expenditure f(::n· the diplomatic service under the review
of the House of Oomrnons, gave rise to attempts to induce
the House to rec.ommend the with(1ruwal of the permauent grant aforesaid ; hut so long as Lorll Palrnerston
continued in power these attempts were nugatory.
Thus, on Marolt 2G, 18G3, it wtts moved. to reHolve ' TI1at in tho
opinion of the Ho11Ro, u,ll sn'!rns xoquircd to dofhty tho expenses of
the diplomatic service ought to be annunlly voted by Parliament,
and that estimates of all such sum~ ought to be suhmitt;od in a :form
that will admit of their effectual supoxvision and control by thi13
HouRo.' While admi:tting tho abstract propriety of this plan, tho
Chancellor of tho Exchequer opposed the motion, on tl1e ground.
that it would impair the independence of the diplomatic service,
and would not be productive o:f economical results. The motion
was then put and negatived.r On May 26, 1868, a similar motion
was made in the House of Commons. It was opposed by the J!~oreign
Soeretary (Lord Stanley), on tho groundthat no practicalinc()n.venicnce had resulted from the present arrangemen£. But the
.weight of argument and opinion evide11tly preponderated in favour.·
of the motion, which was carried by a majority of fou1·; ·sothatcit ·is probable that very speedily the whole.of thediplomaticexpenai:
Act 2 & 3 Will. IV; c. 116, sees.
4-8. Finance Accounts for 1867-8,
No. 34.
P Civil Service Estimates, 1868-9,
p. 13.
q See Salaries and Allowances of

her ma;jesty's diplomatic serva.ntR,
as payable in 1831 and 1868, presented to the House of Commons in
1868.
r Hans. Deb. vol. clxix. pp. 19361947.
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ture, and not merely a portion of it, will be Sc'lbjectecl to an annual
vote in Committee of Supply."

Besides the political and the permanent under-secretaries at the Foreign Office, there is an assistant undersecretary, with a salary of 1,500l. per annum, and a superintendent of the commercial and consular division, with a
salary ranging from 700l. to l,OOOl. a year. The entire
establishment,including office-keepers and porters, numbers
eighty-five persons. This does not include the Foreign
Office messengers and couriers, whose allowances and
expenses amount to •upwards of 26,000Z. per annum.t
The cost of the consular establishments, and the extraordinary mqlenses of her majesty's embassies and mis.sions
abroad, are defrayed out of separate votes. 11

Subordinates.

The Colonial Sec1"etary.
In 1660 the oversight and direction of the colonies of
E ngland. was entrusted to a Committee of tl1e Privy
Council, called the ' Council of Foreign Plantations,' which
was afterwards consolidated with the ' Council of Trade,'
and was known as the ' Board <Of Trade of Plantations.'
In course of time this Board underwent many alterations,
to which it is unnecessary to advert. But after the loss of
a large portion of the North American colonies, an entire
change of system was determined upon. The Plantation
Board, as then constituted, was abolished, and the remaining colonies were placed under the charge of the Secretary
of State for the Home Department. But on the breaking
out of the revolutionary war, at the close of the :ast
century, it became necessary to create a new Secretary of
State for War in 1794, and in 1801 the business of the
colonies was consolidated therewith. The department was
then permanently established as the office of the Secretary
of State for War and the Colonies. After the return of
• Hans. Deb. vol. cxcii. pp. 927939.

_ ' Civil Service Estimates, 1868-9,

Class II. No. 4.
" Ibid. Class V. Nos. 5, 61 7.
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peace the colonial business absorbed the attention of the
department, and became so engrossing and important,
that upon the breaking out of European war again, in
1854, it was considered advisable to transfer the conduct
of military affairs to a new secretary, then appointed, for
the exelusive management and control of war business.v
The duties of the Colonial Secretary are now ,restricted
to the oversight and government of the numerous colonial
possessions of the British crown. 'The administration of
the different laws and customs under which these colonies,
scattered over the face of the globe, are governed, and
the varied interests by which they are affected, are· subject
to the espceial supervision and control of this officer. He
watches over their intere:ots and directs their government
in eonformity to the principles of colonial responsibility
whinh have recently been m1opted as the basis of colonial
rult~ by the parent :-;tate, He apportions the troops necessary f(H· their intemal or extemal protection {tnd defence;
nnd he eo-operates with the Secretary of State for War
for this purpose.
•
The authority of the Secretary of State for the Colonies
is now·chicfly excreised in the appointment of governors
over the various dependencies of the crown, and in the
sanction or disallowance of the enactments of the colonial
legislatures. In matters of imperial concern, or whieh
may affect the well-being of the colony as a part of the
empire, he corresponds with the colonial governors, com'municating the views and opinions of the imperial authorities, and making such recommendations or suggestions
as may be expedient to guide or assist the deliberations
of the colonial councils, and promote the welfare of her
mAjesty's colonial subjects. To him is usually assigned
the responsibility of devising and submitting to the Imperial Parliament laws peculiarly affecting the colonies,
such as enactments constituting colQ11ial legislatures, or
regulating the sale of crown lands in the colonies, and
enactments for the protection of emigrants.w
• Murray's Handboolr, p. 181.

w

Cox, Inst. p. 675.
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The Privy Council Committee for Trade, wherein, as Trade
we have seen, the business relating to the colonies was 0Cfocmmitt~
OUUCl.
1-e
originally transacted, still retains a share of the same.
Though its colonial jurisdiction has been long ago
abolished, yet the committee, being composed of individuals of_ eminence, some of them, usually, having had
large experience in the consideration of colonial questions,
it has been recently considered advisable to revive in part
its ancient functions, and to authorise the Secretary of
State for the Colonies to have recourse to it for advice
and assistance in tne settlement of certain important
colonial questions. Upon sueh occasions, the Committee
for Trade, of which the Colonial Secretary is an ex-ojficio
member, is summoned, he attends and invites their assistance to the matter in hand. The questions submitted
to this committee have been of the following description : Questions relating to the constitutional system
proposed to be given to the colonies of the Cape of Good
Hope, and in Australia, and to the rights of the respective
branch~s of the local government therein, under existing
forms of government ; or quejtions arising out of personal controversies between imperial and provincial
officers, in a colony ; or respecting internal improvements,
·or matters of policy affecting great local interests therein.x
In all such cases resort has been had by the Colonial
Secretary to the Committee of Council for Trade, by whom
the questions have been carefully examined and rAported
upon:, in such a shape that the advice given, together with
the reasons for the same, could be submitted to Parliament, the country, and to the colonies, in proof that the
government had bestowed the best possible attention to
the investigation and determination of the questions at
issue.
The tendency of the imperial policy, for many years
past, has been t~ favour the gradual introduction of
x Rep. on Oif. Sal. 1850, Evid.
Handbook, p. 182.
761_:7641 875. Commons Papers, post, p. 663.
1847-81 Yol. x;riii. p. 493. Murray's

And see further
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responsible government into all the British colonies.Y The
principal obstacle to the grant of representative institutions has been the existence in certain of the British
dependencies of a large native population, incapable of
exercising with advantage the privileges of self-government ; whilst the European population is small, and often
iluduating. 'l'hc interests of the European settlers might
often conflict with those of the aboriginal races, and it
would accordingly be unjust, if not impossible, to establish
in such colonies representative institutions framed after
the British model. Of these colonies India, Ceylon, tho
Mauritius, and Natal, are striking examples. They are
governed by a governor and council, and it is necessary
(except HO far as India is con<:ernecl) that resort should be
had, in all new or extraordinary cases, to the advice and
direction of tho Colonial Office; while, in respect to the
colonies wherein responsible government has been establiHhe<l, the correspondence with the Colonial Office has
eonsiclerably diminished, and the labours of the Colonial
Secretary have proportionably decreased.z Th}l direct
over:;;;ight of the queen in. colonial ·affairs is not exercised
to the extent to which it is given to the Foreign relations
of the British crown. Much of the correspondence of
the Colonial Office is of a routine description, not involving any new or important principle. Accordingly,
while her majesty 'is desirous to know all important
decisions affecting the Colonial Office, every particular
despatch need not be submitted to her.' a
The Secretary of State for the Colonies is directly responsible for every act of the governor of any of the
colonial dependencies of the British crown ; and generally he has the appointment of all these officers, subject
to the approval of the Prime Minister, whose opinion,
especially in the case of the more important governorships,
Y Rep. on Off. Sal. 1850, Evid.
1476.
• Rep. on Off. Sal. 1850, Evid.

1474, 1477. Hans. !Jeb. vol. cxxxi,
p. 243.
a Hans. Deb. vol. cxix. p. 251.
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would have much weight. b Colonial governors are appointed by letters patent under the great seal, and they
act under the immediate directions and instructions of the
Colonial Secretary. The nature and extent of the powers
entrusted to governors differ essentially in the different
colonies. In the colonies where responsible government
has been established, the direct authority of the governor
is very limited and circumscribed, his position being somewhat analogous to that of the sovereign in the parent
state; but with this important distinction, that he is an
imperial officer, and rs the link of connection and com-...
munication between the colony and the mother country.
In other colonies, the governors exercise a much larger
share of authority, differing, however, in every case according to the peculiar form of the colonial constitution.
The colonial patronage in the hands of the Colonial
Secretary is nominally very considerable ; although, since
the introduction of responsible government, as a rule all
appointments in the colonies where self-.:government has
been established are made upon the recommendation of
the Colonial Executive Council- In the other colonies,
however, the patronage of the Secretary of State is much
more extensive. The colonial and governors' secretaries
are technically appointed by him, although usually on the
recommendation of the governor himself. In the colonies
wherein Crown nominations to the episcopal office continue to be made~ bishops are appointed upon the recommendation of the Secretary of State for the Colonies,
after consultation with the Archbishop of Canterbury.c
Until about the year 1850, it was usual to fill up vacancies in colonial bishoprics by sending out clergymen from
England, because there were not, in the colonies, clergymen eligible for such appointments, but thenceforth, in
conformity to the principle which governs civil appointments, it was authoritatively stated that colonial clergy
b Rep. on
Off. Sal. 1850, Evid.
1478. And see ante, p. 432.

c Ibid.1478-1490. Hans. Deb. vol.
clxx. p. 990. Bntsee ante; vol. i. p. 308.
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would have the preference, whenever suitable men
could be found amongst them for the office.d Judicial
appointments, in the ease of the principal colonies,
are in like manner invariably filled up from the colonial
bar ; in smaller colonies, either from home, or from some
other colony. Other civil or ecclesiastical appointments
are generally made upon the recommendation of the governor or thq bisl)()p ; so that while the higher class of
ollices in the colonies are generally filled up by warrant
under the royal sign manual, in practice, in almost all the
~ colonies the governor's recornmer';.dation is taken as a
matter of course, and the persons selected arc from
amongst the residents in the colony. 0
Coloninl
Governors of eolonies are appointed under the sign
GovurnorH. manna1 or t 1
'
10 great sea1 cl urmg
pl ensure; anc1 are removable at any moment, without notice or cause assigned,
by authority of the crown. They usually retain their
appointments for a period of six years only, a limitation of time which wail first fixed by Mr. Seeretary HuRkiilson ; it being of the greatest possible importance, to
insure impartiality ..()f eou.duct, that'a governor should be
entirely unconnected with the eolony over whieh he pre~
sides. In some eases, however, governors are permitted
to continue for longer penods, at the discretion of the
Colonial Secretary. r The salary of a colonial governor is
usually defrayed out of colonial revenues, except in the
case of some of the smaller colonies, where it is paid from
the revenues of the United Kingdom, and annually voted
by Parliament. But it is important that a governor should
always be independent of the local legislature; and it is
accordingly customary to provide, ·where the salary is defrayed out of the colonial chest, that no governor shall
d Hans. Deb. vol. cxxxiv. p. 180.
And see, as regards Canada, ibid. vol.
cxxxvii. p. 1403. Soon after the
first appointment of colonial bishops
in the West Indies, during Mr. Pitt's
administration, it was agreed to allow
tlwrn to be styled 'my lord;' and

since then the practice has become
invariable. Rep. on Off. Sal. 1850,
Evid. 1494.
• Rep. on Off. Sal. 1850, Evid.
1469, 1483-1487.
£ Ibid. Evid. 1563. Mirror of Pari.
"1836, p. 926.
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assent to an act raising his salary, and that no legislature
shall be empowered to reduce it, without the consent of
the imperial authorities. It would be better if the salaries
of governors were always paid by the mother country; as
colonists are apt to complain of salaries which are really
not more than sufficient to secure the services of suitable
persons from England. In colonies having representative
governments there is no school for a goveqwr so good as
the House of Commons, yet the rate of salaries is so low,
considered in referenc.e to the amount of state and hospitality which such an officer must maintain, and the many
calls upon his purse for benevolent purposes, that it is
difficult to induce a gentleman of any standing or position
in the House of Commons to accept such an appointment.
In fact, in many instances, the salary is so inadequate to
support the dignity of the office, that it would scarcely
suffice without the assistance of private means, and the
governor is tempted to diminish the hospitalities which,
rightly considered, form a very important element in his
duties 3.13 a servant of the crown. For it is a great advantage in colonial society, that·there should be frequent
opportunity, through the hospitalities at government
house, of bringing together persons of different views
and opinions, and of thereby exercising a conciliatory
influence over the minds of leading men, of opposite
parties, in the presence of the queen's representative. g
The position of colonial governor was m.aterially improved by the Acts 28 & 29 Viet. c. 113, and 31 & 32
Viet. c. 128, authorising the Secretary of State to grant
them perisiom; after a certain term of service.
All colonial enactments are brought under the consideration of the Colonial Secretary, by whom they are referred
to legal officers, whose duty it is to exainine every act
and report upon it, for the purpose of discovering any
g Lord Grey's evidence in Rep. on
of requiring all the colonies to pay
Off. Sal. 1850, Evid. 1557-1562. And the salaries of their own governors,
see a discussion as to the expediency in Hans. Deb. vol. cxlvi. p. 902.
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defect, and of determining the expediency of allowing or
disallowing the same. Unless there is some special reason
to the contrary, Acts which merely relate to the internal
affairs of a colony are seldom if ever disallowed, but are
at once confirmed, upon report of the examining officers.
Vcry often, however, technical errors or defects are found
in colonial statutes, whieh are brought under the notice
of the govm·nor by the Colonial Sccrotnry, and are generally amended without delay by the colonial legislatures.
If the defect be not serious, the Act is permitted to remain
in operation, pending the action ot tho local legislature,
but it is not meanwhile formally submitted to the queen
for confirmation or disallowance.h A large number of
colonial laws annually pass under the review of the examining offtccrB. The groat bulk of them require, of
course, a very cursory inspection, but occasionally questions mise of coimidorablc nicety and importance. Formerly the duty of examining colonial laws wa~ performed. •
by the Colonial Land nml Emigration Board, and they
still examine aud report on such laws as may relate to
land or emigration.
•
The business of the Colonial Office is corulucted on a
very admirable system. The ofiice is divided into five
branches, each of which takes cognizance of the affairs of
a distin~t group of colonies. On the arrival of the mails,
the dcHpatehes nrc opened by an oificer specially charged
with this service ; and they are handed over to the branch
to which they respectively belong. They are then first read
by the chief clerk of the braneh, who notes upon the
despatch his opinion concerning it ; it is afterwards sent to
the permanent Under-Secretary, who also reads and makes
a minute upon it. It then proceeds to the parliamentary or
political Under-Secretary, who docs likewise. It is then
sent for the consideration of the Secretary of State, who
deliberates upon the despatch, with the advantage of the.
h Rep. on Off. Sal. 18501 Evid. 1500-1510. And see Hans. Deb. vol.
cxxiv. pp. 5621 574, 717.
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minutes made by the officers through whose hands it has
previously passed. The Secretary then forms his own
decision, making a separate minute thereof, which either
becomes the subject of a despatch in reply; or, if the
matter is very important, the Secretary writes the despatch
himself, or makes a brief minute, stating the sense in
which it is to be answered, upon which a draft letter is
prepared for his approval, which, having received his
initials, is copied and forwarded to the colony. Thus
everything is brought under the direct notice of the Colonial Secretary. i It is of great consequence that the
responsible head of a department should keep the reins of
government in his own hands, and permit nothing important to be done without his knowledge and approval.
The Colonial Secretary requires of his employes that
the necessary work of the department shall be faithfully and punctually performed. Once a fortnight he receives a return of the business in arrear, from which he
can see whether anything has been neglected. The duty
of distriJ:mting the work among the subordinate clerks
rests entirely with the"permanent Under-Secretary.i
• The appointment of the officers and clerks of his own
office and in the office of the Colonial Land and Emigration
Commission is in the patronage of the Colonial Secretary,
who has also the appointment of the queen's messengers,
alternately with the other Secretaries of State.k

Patronage.

The Colonial Land and Emigration Board.
This department is a subordinate branch of the office Land and
of the Colonial Secretary. It is of comparatively recent ~~~~:~rd.
establishment. The germ of it is to be found in a Commission appointed in 1831, by Lord Ripon, then Colonial
Secretary, to enquire into the question of emigration. Of
this commission Mr. Elliot was secretary, and after the
i

Rep. on Board of Admiralty, 1541, 2880.
p. 180.
.
k Murray's Handbook, p. 183. See
Rep. on Off. Sal. 18501 Evid. ante, p. 499,

18~H,
J
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close of the enquiry, he was charged, as an officer of the
colonial department, to conduct the correspondence connected with emigration. In 1837 he was named AgentGeneral for Emigration. In 1840, the first board was
appointed, under its present title, consisting of Mr. Elliot
tmd two other comm1ssioncrs. In 184:6, the duty of reporting on colonial laws, which had previously been performed at the_ Colonial OIJice, was transferred to the
commissioners; and (a vacancy having occurred at the
board) a legal member was appointed for this service.
In 184 7 the board was reorganised, and was specially
charged:It~> dutir~>.
1st. To consider all questions relating to colonial lands·
which may be referred to them by the Secretary of State,
to report on claims to lands, draw up leases for minerals,
and draft orders in council relating to land or emigration.
As recent examples of these duties may be mentioned
certain large claims of the Hudson Bay Company, the
working of tho eoal mines at Labuan, tho complex land
dispute in I)rinee Edward Island, tho mode of dealing with
•
the Guano islands, &c. •
2nd. To c1oal with all matters relating to the convey-•
anee of omignwts to the various colonies of G-reat Britain,
especially Australia. For this purpose thoy administer,
and from time to time reconstruct the Passengers' Act,
wl1ich regulates the emigration of the poorer classes, when
eomlucted at their own cost.
3rd. To diffuse information respecting the British Colonics, in aid of the settlement thereof.
4th. To report on all colonial laws and ordinances referred to their consideration, especially such as relate to
land or emigration.
The duty of repmting on colonial la11d questions was
formerly very onerous. But of late years, the managem<':mt of the crown lands has been generally transferred to
the colonial legislatures ; so that the duties of the board
in this respect are now considerably reduced.
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Emigration from the United Kingdom has also materially decreased of late years ; but the commissioners have
been charged with the administration of the Passengers'
Act (18 and 19 Viet. c. 119, as amended by 26 and 27
Viet. c. 51), a duty which involves a considerable correspondence with the emigration officers at the several
outports, and with all others engaged or interested in
•
emigration.
The commissioners have also to watch or conduct the
immigration from India, Africa, and China into Mauritius
· and the West Indies ; •and in this connection to consider
and report on the various schemes connected with its
management, and on the laws by which the relations of
masters and servants are governed in those colonies.
The Board now consists of two permanent commissioners, the number having been reduced pursuant to the
Report of the Commons' Committee on Public Offices, in
1853. All ordii:iafy~onstness1s-disposed of by the Board
on their own responsibility, general directions, only, being
received-from the Colonial Secretary, who is consulted by
the comniissioners uport any difficult or important matter. 1
T'he commissioners report annually to the Secretary of
SUite for the Colonies on emigration, colonial land questions, and whatever has come before them during the
year, and their report is communicated to Parliament.
In view of the consolidation and improvement of the
.
( f
.
.
transport serviCe
o troops, conviCts,
emigrants,
stores,
&c.), at present performed under the direction of various
public departments, and the transference of the same to
a new office, to be placed under the sole control of the
Lords of the Admiralty, the abolition of the Emigration
Board has been recommended. Should this recommendation be adopted, the transport of emigrants will devolve
upon the new Transport Office, and the remaining functions of the Emigration Board will be transferred to the
1
Rep. on Off. Sal. 1850.
vol. xxvii. pp. 293-306.
VOL. II.

Evid. 1464. Rep. on Public Offices, 1854,
M M
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Colonial Office, to which they legitimately appertain.'U'
'rlw government, however, have since expressed. their decided ()bjection to this proposal, so far as the abolition of
the Emigration Board and the transference of its powers
to other departments is concerned, being of opinion that
the plan now in operation is satisfactory to all parties,
and cspccia1ly to the colonial interests.n
The Chairman of tho Emigration Board receives 1,200l.
n year, and the second Commissioner 1,000!. The staff
of the office is but small. o
•
The Secretary of State for War.
This hran1~h of the secretariat is of very recent origin,
at leaRt as a distinct and independent department.
Ii'or cibviou:-; reasons, whicl1 have been already noticed in
a previous cl1aptor,P the army has always been regarded
with grc~ater constitutional jealousy, in England, than the
navy ; all(] the command of the army has, by uninterrupte<lusagc-nntil a comparatively rceent periocl-bcen
more inmwdiatcly
. :in the han<ls and under the aontrol of
the crown, than of its responsible a<lvisers. As respects
the navy, over since the Act of 1690, authori:-;ing the
placing of the office of Lord High AdmiruJ in COJ?nrission,
the delegation of the royal authority in tl1e government
of the navy has been absolute and entire; and the respoHsibility for the administration thereof has, from the
epoch of the Revolution, been considered as resting upon
the First Lord of the Admiralty. But it was not until
the commencement of the present ~entury that the principle was fully conceded that the control of the army
must be exercised by the crown through the medium of
a responsible minister. q

.

m Rep. of Committee on Transport
Service, 18tH, pp. v.-vii.
n Hans. Deb. vol. clxv.
pp. 703,
&0., 854. And see Correspondence
between the Admiralty and Colonial
Oflice on this subject, in Commons

Papers, 186~ vol. :xxxiv. p. 901.
° Civil tiervice Estimfttes for
1808-9, Class V. No. 10.
P f:leEI ante, vol. i. pp. 320-324.
q See ante, vol. i. p. 324.
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Until the recent change in the organisation of the War
Department, the direction and responsibility in military
affairs, although formally centred in the administration
for the time being, was practically divided between the
Commander-in-Chief at tl1e Horse Guards, the MasterGeneral, and the Board of Ordnance, the Secretary-atWar, and the Secretary of State for War and the Colonies.r
The working head of the War Office at thii time was the
Secretary-at-War, an officer of very subordinate position,
who administered a P.ortion of the affairs of the army at
home, while the Colonial Secretary had the sole management of all troops directly they left the shores of England.
The extensive Ordnance Departments were under a separate head,s and the Commissariat was attached to the
Treasury. The position of the Commander-in-Chief was
anomalous and unsatisfactory.
On the declaration of war against Russia, in 1854, the
opinion which had for some time prevailed, that a more
direct and efficient control should be exercised by the
governn1ent in military affairs,t led to the separation of
the duties of War Minister from -those of Colonial Secretary, and the appointment of a Secretary of State for War,
in whose hands should be concentred the supreme and
responsib1e authority over the whole military business of
-the country, heretofore transacted by various independent
departments. This important change was effected by a
r See Cox, Inst. 708.
• For an account of the constitution
and powers of the Board of Ordnance
before its amalgamation with the
office of Secretary of State for War,
see Commons Papers, 1854, vol.
:xxvii. pp. 307-350.
t See a
speech of Sir William
Molesworth in the case of Lord Brudenell, in Mirror of Parl. 1836, p.
1306. A plan for the consolidation
of the different departments .conneyted with the civil administration
of the army was recommended by a
Royal Commission in 1837 (see
Commons Papers, 18371 vol. xxxiF-

pt. 1) but was not carried into effect,
owing to the opposition of the Dnl{e
of Wellington thereto. His grace's
objections were chiefly on constitutional grounds. He demurred to the
proposal to entrust to the Secretaryat-War the concentrated powers and
responsibility which should only be
exercised by a principal secretm·y of
state. These objections induced the
government to refrain from any attempt to carry out the suggestions of
the commissioners. Hans. Deb. vol.
·cxxxi. p. 2231 &c. Ibid. vol. cxxxiii.
p. 1270.
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declaration in· Council, on Juno 12, 1854; u but it was
unaccompanied by any order in Council, minute, or other
document, defining the special duties of the War Department. The Cabinet did, indeed, contemplate a speedy
and effectual organisation of the new office, but the press
of business consequent on the disasters which befell the
British army at that period, occasioned the indefinite
postponement-of tbeso arrangements. Meanwhile, however, the Duke of Newcastle, who, on being relieved frmn
the charge of the colonies, assum~d the charge of the
War Department, was at no loss for proper authority.
As Secretary of State, he undoubtedly possessed, before
a~:~ well as nfter the chnnge, ample powers over the different branches of the military service, and could issue
such orders as he thougbt fit for their guidance and.
direction. 'I'he mere division of the secretariat into separate (1(~partmcnts made no difference in that respect, for
the control of the crown over the army, which is constitutionally exercised through n Secretary of State, has
always been acknowledged and supremo.v Much remained to be done, by-consolidation and otherwise, to
perfect the internal organisation of the new office, and to
establish the mutual relations and interdependence of the
different depnrtments absorbed into the same. But all
such reforms were unavoidably postponed, until the re-""
turn of peace should admit of careful attention being
directed to the subject.w
On tho first formation of the new secretariat, the Duke
of Newcastle made choice of this office, in place of continuing in charge of the colonies, because he was desirous
of applying himself exclusively to carrying out, with
vigour, the plans he had already devised for the prosecution of the war. The grievous mismanagement attending the conduct of the Crimean campaigns at the outset,
u Hans. Deb. vol. cxxxv. p. 318.
Ibid. vol. cxxxvi. p. 42fi ; vol.
cxxxviii. p. 730.
v See Han~. Deb. vol. lxi. p. 1042.

w Rep. of Com. on Army before
SAhnstopol, 1854-5, vol. ix. pt. 2, pp.
J1H, 184, 197; and pt. :3, pp. 2H5,
369,423.
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is a matter of history. The numerous acts of maladministration, in reality the result of a combination of untoward ci_rcumstances, were too readily attributed to the
want of skill and energy on the part of the vVar Minister ;
and Lord John Russell, then a member of the Cabinet,
opened a correspondence with Lord Aberdeen, the Prime
Minister, in which he suggested that the Duke of Newcastle should be removed from office, ant!- replaced by
Lord Palmerston, who, he contended, was the only member of the government properly qualified to prosecute
the war with success;on account of his inherent mental
vigour and experience in the details of military administration ; and last, though not least, from the fact of his
being a member of the House of Commons. For Lord
John Russell insisted that it was necessary that the Secretary of State for War, like the Chancellor of the Exchequer, should always be in the House of Commons, and
that the adoption of a nile to that effect was open to no
constitutional objection. At the same time he proposed
that the. office of Secretary-at-War should be abolished,
and that the War Miflister should himself move the estimates, and represent his department in the popular assembly. This latter arrangement has since been carried out.
But Lord Aberdeen refused to admit the principle that it
was absolutely necessary for the Secretary of State for
vVar to be invariably a member of the House of Commons, viewing it as objectionable in principle, and likely
to be inconvenient in practice. He thought it might often
be desirable to appoint a military man to this office, and
extremely probable that a man possessing the necessary
qualifications might occasionally be found in the House
of Lords. He considered that the office should stand on
the same footing as that of the First Lord of the Admiralty, who may be either a peer or a commoner, as the
public interest may require. So far as the personal question was concerned, the Premier was not of opinion that
any change was called for, as he was quite satisfied with
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the manner in which the War Department had been con~
d ucted by the Duke of Newcastle. The correspondence
terminated with a declaration from Lord John Russell
that he must submit tho matter to the Cabinet, as he was
satisfied that the office of War Minister ought, for the
present at least, to be held by a member of the House of
Commons.x But, in point of fact, his lordship never did
appeal to the. Cabinet, and tho Premier concluded that
he had changed his mind on the subject, until after the
meeting of Parliament, when Lord. John Russell retired
from the ministry, giving as his reason that a motion
was about to be made in tho House of Commons for an
enquiry into tho disasters whieh had befallen the army
bef()re Sebastopol, and that he could not concur with the
government in opposing enquiry, as he was not himself
satisfied with the manner in which the war had been
conductecP The retirement of Lord John Russell was
speedily followed by the defeat of the ministry on the
motion in question, and by their consequent resignation
of office, on January 31, 1855. The new War Secretary
was Lord Panmure, also n member the House of Lords,
who held the office for three years; since then it has
been filled by a member of the House of Commons.
:Powers of
In proof of the necessity for a concentration of power
:tW:tr
·
in
tho direction of military affairs in the hands of one man,
Mini.~ tor.
at all events during the continuance of hostilities with a
foreign power, Lord John Russell makes the following
remaTks, in the correspondence above refened to :-In
the prosecution of a war it is clear either that the Prime
Minister must be himself the active, moving spirit of the
whole machine, or else the War Minister must have
ample authority to control other departments. 'A Cabinet is a cumbrous and unwieldy instrument for carrying
on war ; it can furnish suggestions or make a decision
upon a measure submitted to it, but it cannot administer.'

of

x See ante, p. 223.
Rep. of Com.
on Army before Sebastopol, vol. ix.

pt. 3, pp. 359-364.
Y Ante, p. 225.
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To do this effectually you must have 'a vVar Minister
of vigour and authority.' Elsewhere he says, 'In order
to carry on the war with efficiency, either the Prime
Minister must be constantly urging, hastening, completing the military preparations, or the Minister of War
must be strong enough to control other departments.
Every objection of other ministers, the plea of foreign
interests to be attended. to, of naval preparations not yet
complete, and a thousand others-justifiabie in the separate heads of departments-must be forced to yield to
the paramount nece~sity of carrying on the war with
efficiency of each service and completeness of means to
the end in view. This great duty may be performed
either by the Prime Minister himself, or by a separate
War Minister. We have examples of both. Lord Godol-:
phin, on the one hand, as first minister of the crown,
superintended the campaigns of Marlborough ; Lord
Chatham, when Secretary of State, guided the operations
of the Seven Years' War. Again, the glorious termination of. the war against Napoleon was directed by the
Secretaries Castlereagn and Batlturst, under the premiership of Lord Liverpool.' z
In point of fact, however, during the Crimean war, as
appears from the evidence of the Duke of Newcastle, while
the War Secretary had the responsible direction and control in everything, yet the Cabinet were largely consulted,
and exercised considerable influence. The selections for
the post of Commander-in-Chief in the Crimea, and of
two or three of the g~P:.era1s of division, were submitted
by the Secretary of State for War, to the Cabinet for their
approval; the names of other commanding officers he did
not think it necessary to submit; but all important operations, the number of troops to be sent out, and so forth,
' were, of course, submitted to the Cabinet.' He also
communicated to them every despatch he received from
the commander of the forces in the Crimea, and informed
' Rep. of Com. on Army before Sebastopol, pp. 360-363.
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them of the steps he wus about to take in consequence
thereof, so that they had an opportunity of dissenting
from the same, if they thought fit; otherwise, they shared
the responsibility of his acts. This practice he followed
so long us the members of the Cabinet remained in London ; but, when they separated for country excursions,
the despatches received were not circulated amongst them
until their ret~rn to town.a
It is distinctly understood, that whenever circumstances
render it necessary to send troops abroad, the consideration of the measure devolves, in the first instance, upon
the whole Cabinet. Their decision is communicated by
the Secretary of State for War to the Commander-in-Chief,
with instructions to take the queen's pleasure as to the
regiments to be selected for the service. The appointment
of a general of!icor to command a force for active service
is mauc by tho Cabinet, ancl communicated by the Secretary for War to tho Commander-in-Chief, with instructions
to take the quoen's pleasure thereupon. The Secretary
for War, however, i::; himself considered rospolijlible for
[my such selection; and also, to a c()nsiclorablo degree, for
the selection of officers to hold important subordinate
commands, inasmuch as all general and superior staff:.
officers recommended by the Commander-in-Chief for
commands or appointments, must be submitted by him
ior the approval of the Secretary for War.b
During active service, the Secretary of State for War
must have entire control over the operations, as bearing
upon the conduct of the Commander-in-Chief~ of the Admiralty (notwithstanding that department is presided over
by another Cabinet minister), of the Commissariat, of the
Transport Board, and even of the Treasury itself; all
these must be, to a certain extent, superintended by him;
and it is his duty to combine and concert together the
• Rep. of Com. on Army before
Sebastopol, vol. ix. pt. 21 pp. 208-

211.

b Rep.
on Mil. Organis. 1860
(Com. Papers, vo1. vii.), Appx. p. 576.
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various powers and authorities of all those different departments, in such a manner as to conduce to the proper
management of the military operations of the country.
This was the opinion of Lord Derby, as expressed in the
Rouse of Lords in 1856, and it embodies, in the main, the
present practice. c This statement was acquiesced in at
the time, by Earl Grey, with the qualification that, in his
opinion, the Prime Minister, or the Oabi~et collectively,
ought to be regarded as the chief director on such an
occasion ; acting, however, through the Secretary for War,
as above described.d • To a similar effect, it was stated by
the Duke of Newcastle, in evidence before the Transport
Committee, in 1860, that considerable alterations take
place in the relative position of the departments of l:ltate,
upon the breaking out of a war. The Admiralty is a
totally independent office in time of peace, no secretary of
state interferes or contl'ol~ it-_iitany _way whatever ; but,
the instant war is declared, the whole thing is changed,
and the Eoard of Admiralty comes under the immediate
and entire control of the Secretary of State for War.
Thenceforward,-so long as the •war continues, the operations of the War Office and of the Admiralty, and the
directions of the movements, both of the army and
navy, become a part of the special duty of the Secretary
for War. And this, he declared, was no new system, but
that it had always been so.e This must not be considered,
however, as interfering with the direct responsibility of
the Admiralty for the conduct of naval operations during
a war; or as limiting the responsibility of the Board of
Admiralty in regard to the details of the naval service,
which continue to be transacted, as in time of peace, without reference to any other department. r The Secretary
e Hans. Deb. vol. cxl. p. 102(3.
evidence before the Sebastopol Com.
Rep. of Com. on Mil. Organis. 1860, 1854-5, vol. ix. pt. 2, p. 112.
r Rep. of Transport Com. 1860,
pp. 382, 386.
pp. 204, 207. And see Sir James
d Hans. Deb. vol. cxl. p. 1046.
• See examples cited in Rep. of Graham's evid. before the Sebastopol
Transport Com. 1860, pp. 143, 233. Committee, 1854-5, vol. ix. pt. 3,
See also the Duke of Newcastle's p. 260.
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for vVar gives his instructions to the Admiralty, and it is
the duty of the Board to see those instructions properly
carried out. g
Having discussed the principle of control and responsibility in war matters, involved in the establishment of a
separate branch of the secretariat, to take charge of
military business, and pointed out the customary limit and
extent of interj'erence, by the Cabinet collectively, with
the functions of the War Secretary, we will now consider
the relative position and duties of the Secretary of State
for War, and of the Commander-in-thief.
It was on June 12, 1854, as has been already observed, that the Declaration in Council was made, appointing a fourth secretary of state, to be styled the Secretary
of State for vVar. But it was not until May 18, 1855,
that letter:::; patent were issued, formally conferring this
o1Ii<~e upon Lord Panmuro. Shortly afterwards, the separatt~ departments of the Ordnance and the Commissariat,
together with the oflico of Secretary -at-War, and the control
of the militia, including the yeomanry and the volunteers,
were consolidated, and oommittcd •to the charge of the
new War Secretar.y.h Tho letters patent were necessarily
framed in general terms, conferring upon him the administration and government of the army and ordnance;
including all matters relating to the pecuniary affairs,
establishment, and maintenance of the army. In addition
to this patent, however, there was issued, on the same
llay, a supplementary patent, revocable at pleasure, which
contained a reservation of the general powers granted to
g Rep. of Sebastopol Com. 1854-5
1
voL ix. pt. 2, p. 150.
h And see the Act 18 and 19 Viet.
c. 117, vesting the estates and powers
of the Board of Ordnance in the
Secretary for \Var. The militia, however, me still s11bj ect to the lordslieutenant of counties; and the War
Office never interferes with a militia
regiment (as, for example, to pre-

scribe routes for them when on the
march) except through the lieut.colonel. (Hans. Deb. vol. clxxxviii.
p. 87.) As regards the volunteers,
see the Report of Commissioners appointed to enquir<:J into the condition
of the volunteer force. Commons'
Papers, 186:!, vol. xxvii. p. 89. And
see post, p. 554.
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the Secretary for War : as respects (1) the military command and discipline of the army, and (2) appointments
to, and promotions therein ; so far as the same may be
exercised by the crown through the Commander-in-Chief,
for the time being.; .A supplementary patent, of this
description, was issued, in the case of every appointment
to the office of Secretary of State for War, up to that of
Sir G. C. Lewis, in 1861, when it was disp~nsed with, and
an official memorandum, defining the respective duties and
authority of the Secretary for War, and the Commander~
in-Chief, was substituted in its place.i
.Although expressly designed to limit and define the
respective powers of the War Secretary and of the Cgmmander.;.in-Ohief, these supplementary patents proved to
be alike unsatisfactory and objectionable. The committee
of the House of Commons, in 1860, on military organisation, took much evidence on this point, and embodied
the same, with their own views on the subject, in a report,
which was ably drawn up by their chairman, who was
that veteran administrator, Sir James Graham. As the
ques6on is one of <!onsiderabl.e importance, it may be
profitable to notice the conclusions arrived at by the
committee, and the principal points established by the
evidence.
It has not been customary to make any limitation or
reservation of powers in the patents of secretaries of
state. .As we have already seen,k the receipt of the seals
of office from the hand of the sovereign in Council confers
the office, with all the powers thereunto properly belonging, even before the issue of the patent. The present is
; Rep. on Mil. Organisation, 1860,

p. 452.
j See post, p. 548.
This document
would have been of much service in
determining the delicate questions involved in the relations between these
two high functionaries; but unfortunately it is lost. We are informed,
by the return to an address of the

House of Commons, dated August
10, 1800, respecting the pA,tents of
the Secretaries at State for War,
that this memorandum 'has not been
traced since its possession by the late
Right Hon. Sir G. C. Lewis.' Commons Papers, 1866, vol. :xli. p. 877.
k See ante, p. 494.
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the first oceasion of tho issue of a supplementary patent,
restraining the full exercise of the powers conferred by
the original patent. It is very doubtful whether any
supplementary patent was necessary. Such a document
merely indicates the pleasure of the crown as to the ordinary exercise of the powers of the Secretary of State for
War, forbidding him to interfere with the routine of
military comlr\and and discipline, or the distribution of
army patronage; authority in respect to which has been
vested in the Commander-in-Chief. The Commander-inChief himself is not now (as heretofore) appointed by
letters patent, but by a letter from the Secretary of State
for War, noti(ying him of the royal pleasure that he do
serve as General Commanding-in-Chief of the royal forces,
and do obey such orders as he shall receive from her
Im~jcsty, or any other his superior officer. The terms of
this appointment, coupled with the constitutional responsibility which necessarily attaches to the office of Secretary
of State, in regard to all matters whore he is the minister
by whom, and through whom, the commands of the queen
arc received and conveyo<i, matorialty affect the consideration of this question.
The sovereign is the recognised supreme head of the
army, and generalissimo of all the national forces, both
by land and sea, and everything done in connection with
them must receive the sanction of the crown. At the
same thne, the queen cannot act, except through a responsible minister. In the control of the army, this responsible
minister is clearly not the Commander-in-Chief, for he is not
a parliamentary officer, or a member of the Cabinet. He
receives only a delegated and subordinate authority, and
is not ordinarily removed from office upon a change of
ministry. The responsible minister is, undeniably, theSecretary. of State, for through him the royal will is declared
and exercised, and his counter-signature, making himself
responsible for the act of his sovereign, is appended to
every c01mnission in the army, and is necessary to g1ve
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validity and effect to the sign-manual. 1 The Secretary of
State for War has, accordingly, a double authority and
responsibility, in respect to the army: first, the limited
authority which he exercises under the reservation of his
patent; and secondly, the constitutional control which
belongs to him as the responsible adviser and ofticer of
the crown in military affairs. In this latter capacity, he
wields, in fact, the power and authority. of the whole
executive government; and where he overrides the
opinions of the Commander-in-Chief in matters peculiarly
within the jurisdiction of that functionary, he does so, not
n~erely as Secretary of State for War, but as the medium
of the decision of the entire Cabinet.m
Any reservations in the patent of the Secretary for War
must, therefore, be regarded as merely indicative of the
pleasure of the crown that the ordinary. exercise of the
functions of military discipline and cmnrpand would properly appertain to the Commander-in-Chief, subject to the
constitutional supervision of a responsible minister, and
must noJ be considered as absolving the Secretary of State
from his constitutional respons:ibility, or precluding him
from exercising the oversight and control which inseparably belongs to the supreme authority of the civil power,
in a parliamentary form of govemment. Upon examining
the practical working of the system, we find this distinction entirely bome out. The reservations in the patent
are now omitted. So long as they were continued they
were, in fact, virtually inoperative. The present Commander-in-Chief has frankly and fully acknowledged the
supremacy of the vVar Minister, and his own subordinate
position. For example, he informed the committee that,
with regard to the distribution of the forces, at home and
abroad, the Secretary for War is cognisant of every movement ; that a schedule is sent to him, containing the
1
Rep. on Mil. Org;mis. 1860, p.
448.
m Ibid. p. 453.
And see Lord

Hardinge's evidence before the Seba"topol Committee, 1854-5, vol. ix. pt.
3. pp. 234-236.
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scheme of new distributions, which he approves, or not,
as he may think fit, and that the movements take place
under his previous sanction. A secretary of state has,
indeed, the power of ordering the Commander-in-Chief to
move the army, without assigning any reason to him.
In a system of parliamentary government, it is absolutely
essential that the management of tho army and navy, the
two most impoitant branches of our administration, should
be under the complete control of the oxecutive.n
This doctrine of keeping the military administration
subordinate to the civil government is not new. It was
asserted by I,ords Grey and Grenville, during th,e
Hcgency, in 1812, and was fully recognised by Lord Hill,
and. by the Duke of Wellington, when they held the
omce of Commander-in-Chief, before the consolidation of
the civil and military departments of the army. Lord
Wellington, in 1836, publicly declared that 'the Commander-in-Chief cannot at this moment move a corporal's
guanl fmrn London to Windsor, without going to the
civil department for authority ; he must get a ro'ijte.' o
In answer to the supposed danger• of such a doctrine, as
tending to make the nrmy subordinate to the Parliament
instead of to the crown, it was aptly remarked by Earl
Grey, that ' the whole notion of there being anything
unconstitutional in bringing the army more under the
ministry of the day, seems to me to arise from a confusion
between the powers exercised by responsible ministers of
the crown and powers exercised by parliamentary committees, or some rnode of that kind. Undoubtedly it
was very unconstitutional in the Long Parliament that all
the power~ of the state should be assumed by committees
of the House of Commons, but that power over the army
should be exercised by a responsible servant of the
crown appears to me to be an absolutely es~ential principle of our constitution.' Lord Grey was then asked
n Rop. on :Mil. Organis. 18GO, pp.
vii. 446.

o Ibid. pp. viii. xix.
Rep. Com.
on 'l'ransport service, 1861, p. 48.
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whether certain changes he had recommended (which
would assimilate the army administration to that now
prevailing in respect to the navy) would not bring the
army more under the influence of the House of Commons,
than in times past. Observe his reply : ' The truth is
that the House of Commons has always exercised, and
always ought to exercise, a great control over the
administration of the army ; it cannot be called on to
provide for the expense of the army without enquiring
in what manner the money so granted is appliecl.'P Moreover, the very existence of a standing army depends on
the annual Mutiny Act. The army would be disbanded
de facto at the end of a year, if the Mutiny Act were not
renewed.q
To proceed from general principles to matters of detail.
And, first, as concerns the discipline of the army. The
committee thoroughly investigated into the practice in
regard to interference by the civil authorities, with
matters affecting army discipline, as well before as since
the issu~ of the supplementary patents. The result appears
to be embodied in tl:te evidenc~ of Lord Panmure, who
says that while he did not think that any Secretary of
State for War would interfere gratuitously with the
discipline of the army, as exercised by the Commanderin-Chief ; nevertheless, ' if there were anything in the
conduct of the Commander-in-Chief which required his
interference, the Secretary of State has not only the right,
but it is his bounden duty to interfere. It was his business
to trust to the Commander-in -Chief the administration of the
discipline of the army, and, except under peculiar circumstances, not to interfere with that at all.' Again, ' the Secretary for War, and through him the executive government of
the day, is responsible for all the acts of the Commanderin-Chief; but the government and the Secretary of State,
putting confidence in the Comrnander-in-Chief, trust to
" Rilp. on Mil. Organis. 1860, p.
384.

q

See ante, vol. i. p. 320.
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him entirely, and without interference with the discipline
of the army.' Several instances of interposition, however,
were adduced, but they were all cases involving political
considerations, or implying some collision between the
military and the civil portion of the community.r To the
same effect. Mr. Sidney Herbert, the then Secretary for
War, observed that, in his opinion, • the ordinary discipline of the army ought to be in tho hands of military
men and not civilians; but in cases which become public
questions tho Commander-in-Chief will always be glad to
have the assistance of the Secretary-of State.' s
Next, in regard to appointments in the army. Notwithstanding the reservations in the patent, the Commanderin-Chief admitted to the committee that, with respect to
chief commands whether at home or abroad,-with
respect to tho appointment of colonels to regiments, and
with respect to promotions, and to the higher staff appointmcuts,-the consent of tho Sccrctttry of State for War is
invariably ohtainet1 before appointments of this description
are submitted to bcr majesty by the Commander-inChief.t
•
•
•
Ordinary promotions in regiments arc made by the
Commander-in-Chief without communication with the
Secretary of State, who has this check, however, that they
are sent to him before being submitted to the queen, so
that he can put his finger on any departure from regulations, or on anything else which ought to prevent the
appointment or promotion from taking place.u
r Rep. Mil. Organisation, 18GO, pp.
viii. ix. xx. And see pp. 127, 128.
Before the reorganisation of the
army departments, it was understood
that any military officer could be removed from the lialf;pay list, by the
will of the sovereign, upon the advice
of the Secretary-at-War (for which
he is responsible to Parliament); but
snch a power is never exerciRed excepting for an offence affecting the
moral character of the delinquent .

•

(Mirror of Pari. 1833, p. 1846. Ibid.
1836, p. 125.) This power would
now be constitutionally exercised by
the Secretary of State for War. See
ante, vol. i. p. 326.
• Ibid. pp. ix. xix. And see General Peel's remarks on this subject in
Hans. Deb. vol. clxxxix. p. 10i5:
t Rep. Mil. Organis. 1860, pp. R4,
230.
u

Ibid. p. 446.
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administration of the army ; that he may either act
directly himself, or through the Commander-in-Chief, who
is his military adviser, and subordinate to him; and that
'there is no act of the Commander-in-Chief, however small,
or however great, that. does not constitutionally come
within the revision of the Secretary for War,' and for
which he is not therefore responsible. a It may not always
be easy to determine the relative positiOJ! and rights of
these two high functionaries, in every contingency that
may occur, but 'practically, both are in such constant
and confidential cmninunication together, that ntlither of
them takes any great step without its being known to the
other.'b Some more precise regulations may hereafter
be found advisable to prevent the Secretary of State from
unnecessarily invading the province of the Commander-inChief; but to quote the words of the Duke of Wellington
on this very point, ' there can be but general rules, as
landmarks by which the official arrangement of the service
ought to be conducted. The best rule is, the mutual good
temper ~nd forbearance of theparties.'c It was impossible to
reconcile strictly the J:'owers exercised by the Secretary for
War, in respect even to discipline and the movements of
the army, with the reservations in his patent. It was therefore suggested by the committee that the wording of the
supplementary patent should be reconsidered, and the
limitation be more accurately defined, in conformity with
existing usage, so as to avoid the awkward anomaly of a
practice at variance with the written authority regula~ing
the same. Pursuant to this recommendation, when Sir
a Lord Panmure, in Hans. Deb.
vol. cxl. p. 1041. And see ibid. vol.
clxxxvi. pp. 77 4, 791, vol. cxciii. p.
1241. 'The duties of the Commander-in-Chief, important as they
are, are carried on to a very great extent under the control, and in every
respect under the responsibility, of
the Secretary of State for \Var.' Secretary Sir John Pakington, Commons' Papers, 1868, No. 281, p. 28.

b Rep. on Mil. Organis. p. 449.
Bearing in mind the acknowledged
responsibility of the Secretary for
War, he ought not to be called upon
to state to the House, the times, circumstances, and subjects of his consultations with the Commander-inChief upon departmental matters.
Hans. Deb. vol. clxxxvi. p. 904.
c Rep. on Mil. Org. 1860, p. xxiii.
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G. 0. Lewis, in 1861, succeeded Lord Herbert in the
office of Secretary of State for War, his patent did not
contain any reservation whatsoever, as to his responsibility
or power. But Sir George Lewis himself drew up a
memorandum in accordance with the recommendations of
the committee, regulating the responsibility and authority
of the Secretary of State for War and of tho Commanderin-Chief. This document wns signed by the queen, and
it remains in force until it shall be revoked, whatever
changes may take place in tho persons elevated. to these
respective offices.d It is important that some such ofrlcial
regulation should exist, as a means of preventing undue
encroachment, by the Secretary of State, upon the authority and patronage which properly appertain to the
Commander-in-Chief; and any departure from the ordinary routine, as prescribed by the letters patent, will be
gnulually settled by usage, in accordance with constitutional prineipleH. In fhct, as was truly remarked by Mr.
Seeretary Herbert, 'whatever you may put into a formal
patent, the minister who holds tho purse-string.s of the
army, and who ropresentH it in the:! HmtHo of Commons,
will always have the power in his hands.' e If irreconcilable differences should occur between the Secretary of
State and the Commander-in-Chief on any question, appeal
must be made to the Prime Minister, or to the Cabinet ;
and the Commander-in-Chief must ultimately defer to
their decision, or retire from office.' r
Division of
Upon the practical question of the division of duties
duties
between the Horse Guards and the vVar Department, in
between
Horse
ordinary cases, the following rule has been given in an
Guards
and War
official memorandum. The duties of the Commander-inOfiice.
Chief embrace the discipline and patronage of the army,
entrance into the army, and ordinary promotion therein;
d Secretary for War (Lord Hartington), Hans. Deb. vol. clxxxi. p.
1516. And see ante, p. 539.
• Rep. Mil. Organis. 1860, p. xix.

•

Rep. on Board of Admiralty, 1861 1
pp. 149, 192, 216.
f Rep. on Mil. Organis. pp. 451
1
497, 668.
-
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in short, the direct superintendence of the personnel of
the army. With these exceptions everything connected
with the management of the army, in peace or in war,
its materiel, and civil administration, remains in the hands
of the Minister for War.g To illustrate this by examples.
'When an army is engaged in active operations in the
field, the commanding officer reports direct to the Secretary of State for War, as the official organ of her
majesty's government, and receives his instructions. He
only corresponds with the Commander-in-Chief upon
strictly military deta!ls. In proof of this, Lord Hardinge
(the then Commander-in-Chief), read to the Sebastopol
Committee, a communication to Lord Raglan, upon his
appointment to the chief command in the Crimea, in
1854,-which he stated was similar to the letters sent to
Sir Arthur Wellesley, in 1809, and to the Duke of Wellington, when he took command of the British army
before the battle of W aterloo,-and which was couched in
the following terms: 'My Lord, her majesty having
been graciously pleased to appoint your lordship to the
command of a detac~ment of "Q.er army, to be employed
upon a particular service, I have to desire that you will
be pleased to take the earliest opportunity to assume the
command of this force, and carry into effect such instructions as your lordship may receive from her majesty's
ministers.'h Furthermore, in all matters relating to the
administration and government of the army, as for
example, the introduction of a new system of recruiting,
arrangements for determining the number of men required,
or the like, the Secretary of State for War, after consultation with the Commander-in-Chief, takes the pleasure of
the sovereign, to whom, as well as to Parliament, he is
responsible for the measures which he may advise.i He
also prepares for the royal signature, and countersigns,
g Rep. on Mil. Organis.
p. 597.
And see General Peel's remarks on
· this subject, in Hans. Deb. vol.
clxxiv. p. 36.
h Hep.
Sebastopol Committee,

1854-5, vol. ix. pt. B, p. 233. See
also the evidence of the I>uke of
Newcastle, ibid. p. 147. And Rep.
on l\lil. Organisation, 1860, p. 576.
i Rep. on Mil. Organis. p. 576.
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all military commissions, except those that may be prepared by the Colonial Secretary for oiiicers serving in
colonial corps, upon a notification of her majesty's pleasure
having been taken thereon by the Commander-in-Chief.i
The distribution of honours in the army is not under
the control of the Commander-in-Chief. All honours flow
directly from the crown, and should therefore b.e bestowed under the express authority and recommendation
of a responsible minister. All that the Commander-in-Chief
can do is to represent to the Secretary of State for War
the names of those officers whom• he considers to be
worthy of being recommended to the sovereign for such
distinctions. Officers are not allowed to receive foreign
honours, except by the previous permission of the sovereign ; and the queen's pleasure in this instance is taken
by the Secretary of State for Foreign Affairs.k Regulations
in regard to the acceptance of foreign distinctions by
British su~jects have been issued from time to time by
direction of the sovereign. But it is always within the
power of her majesty to dispense with the observance of
any rule of this kind whe:Q.ever she may think fit/
The Secretary for War, while he presides over the administration of the army unaided, or rather uncncumbered, either with a Board or a Council, has around him
experienced professional advisers, in the shape of permanent heads of the various military branches of the department, whose opinions he can consult, either separately or
collectively, according to his discretion. This organisation has been adopted advisedly, as presenting all the
advantages of a Board, without the objections attending
upon that obsolete and irresponsible system.m And in
the event of a sudden emergency arising, rendering it
expedient to take the advice of his colleagues in office,
the Secretary has authority to convene a War Committee
of the Privy Council, to consist of the principal members
.I

clxxxviii. p. 2071.

k

Murray's Handbook, p. 200.
Rep. on Mil. Organis. pp. 40-42.
1 Lord Sttmley, Hans. Deb. vol.

m Rep. on Board of' Admiralty,
1861, Evid. pp. 126, 147, H56, 211 .
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of the Cabinet, and of such other Privy Councillors as it
may be desirable to consult.
From the time of the Crimean war, until the present
. .
day, th e orgamsatwn
of t h e War D epartment }1as been
undergoing a gradual change and improvement.n Further
and more extensive alterations, however, are still in contemplation, with a view to greater efficiency, and to the
su~jection ofthe entire department to one central superintendence and control. One of the prin4!ipal complaints
that has been made against the department hitherto, is
that on account of its enormous extent, its complicated
machinery, and the various independent elements of which
it consists, it is too unwieldy for one man to be able to
manage it effectually. Again, the large and increasing
expenditure for army and ordnance services, on the one
hand, and the importance of perfecting our military organisation, regardless of cost, on the other, involve extremely difficult and often conflicting considerations for
any man or set of men to determine.
In June, 1864, a departmental committee of the War
Office a·nd the Treasury, was a:Epointed to investigate and
report upon the constitution of the War Department, and
the possibility of a more efficient and economical despatch
of business therein. o This committee presented four reports, in the years 1864 and 1865, all of which were
communicated to the House of Commons.P In 1866,
there was great activity displayed at the War Office in
furthering the work of internal reform. Several official
committees were employed in enquiries connected with
the various branches of the War Department.q
In March, 1867, a departmental committee, presided
over by Lord Straithnairn, made an elaborate report upon
the Transport and Supply departments of the army, and
generally upon the whole question of the reorganisation
of the War Office. This committee recommended the
Hans. Deb. vol. clxxxv. p. 605.
xxxi. p. 601.
Rep. Com. Pub. Accounts, 1864,
q Mr. Greg's letter, in Civil SerEvid. 1090, apx. No.5.
vice Estimates for 1866-71 Class 2,
P Commons
Papers, 1865, vol. p. 49.
'
n

o
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appointment of a Chief Controller, who should have
charge of all departments of supply (i.e., the Barrack service, the Commissariat service, the Purveying service, the
Military Store department, and the Transport department,
each of which had been previously administered by an independent head), and who should be in direct communication with the Commander-in-Chief, and with the Secretary
of State for War. It also recommended the entire reorganisation of the administrative establishments of the
army as a matter of imperative necessity/ On June 6,
1867, the Secretary for War inform<!d the House of Commons, that this report had been referred to the considera ·
tion of the various heads of departments in the War
Office, some of whose departments were materially affected
by it. When in possession of their views, he would decide whether to remit the whole subject to a parliamentary committee, or to a royal commission, for a thorough
investigation into the most suitable organisation for the
War department."
On December lD, 1867, tho Secretary of State for
War advised tho Treasurl of his intention to appoint Sir
Henry Storks to the office of Controller-in-Chief~ 'with a
position equal, in every respect, to that of a permanent
under-secretary of state, on a salary of 2,000[. per
annum;' requesting Treasury sanction thereto, which was
given ; though, as will presently appear, the position and
salary of this officer were afterwards altered. On December 28, the Secretary again applied to the Treasury for
their consent to the appointment of Major-General Balfour as Assistant Controller, with a salary of l,OOOl. a
year, 'as a temporary arrangement to assist in carrying
on the measures of amalgamation and reform recommended by Lord Strathnairn's Committee.'
This also
was agreed to.
But before the new organisation was complete, a quesr F?r the Report see
~ommons
Pape1s1 18G7, vol. xv. p. 343.

•

' Hans. Deb. vc.l.

clxxxvii. p.

1699; vol. clxxxviii. p. 586 .
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tion arose between the War. Office and the Treasury, as Difficulties
to the relative standing and powers of the new Controller ;;;~~~::!.
in the department. It became evident that there was a tion.
disposition, on the part of the military authorities, that the
military rather than the civil :power should bepredominant at the War Office, whilst the Treasury were equally
determined to maintain the supremacy of the civil government.
On March 5, 1868, the MiHtary Secretary at the War
Office forwarded to the Treasury, for their consideration
and approval, a memorandum of the proposed arrangement of the new Control department and its subdivisions,
stating the rates of pay proposed for the officers therein.
In reply, the Treasury objected to the scale of salaries, as
being excessive, and asked for more information. This
request was complied with, and on June 29, the Treasury
again wrote to the War Office, reviewing all that had
been recommended, since 1860, by Commissions or Committees, for the improvement of military departmental
organisation, and expressing a decided opinion that the
functions of the Contreller-in-Chief, as head of the Supply
department of the War Office, ought to be kept entirely
distinct from those of the Financial department : that the
heads of the Financial and of the Audit departments
should be independent of the Controller-in-Chief; and
that the Committee of Public Accounts should be consulted upon the regulation of these departments. Furthermore, the Treasury proposed that the War Office
establishment should hereafter comprise the following
principal officers, namely- the Secretary of State, a
parliamentary under-secretary, a permanent under-secretary, 'who shall be generally, if not always, a military
man,' a Controller-in-Chief- without the rank ·of undersecretary, with a salary of 1,500!. a year, and who might
be either a military man or a civilian-and of a principal
financial officer, of equal rank and salary with the Controller, but who should be 'always a civilian.'
On June 30, the Secretary for War notified the Trea•
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sury, that he concurred in the aforesaid proposals, though
doubtful of their effect upon the position of the Controller.
He also transmitted statements of the intended changes in
the official arrangements in the War Office, and amended
regulations for the new department of Control.
Meanwhile, on April 25, a royal warrant was issued,
authorising the establishment of a Department of Control, to be superintended by a Comptroller-in-Chief, acting
under the ortlers of the Secretary of State for War,
and subject to such regulations as he may from time to
time determine. Tho House of eommons was duly informed that this appointment had been conferred on Sir
Henry Storks, and that of Assistant Controller on General
Balfour, in furtherance of the recommendations of Lord
Strathnnirn's Committee for the consolidation of the
departments of Supply and Transport under one head ; the
which, by placing in the hands of one person a control
over the expenditure of the War Office, will, it is believed,
conduce to greater economy and efficiency both in peace
and war. They were also notified that another valuable
administrative Tefonn had been eff<~ctcd in the creation Of
an Inspector General of the Reserve Forces, who will
take charge of the volunteer, yeomanry, and militia
forces, the enrolled pensioners, and the army of reserve.t
On June 22, 1868, Sir Henry Storks forwarded to the
Secretary for War, a letter with a copy of proposed
regulations for the Audit department of the War Office,
intended to secure a thoroughly detailed departmental
audit, of all military expenditure included in the accounts
presented to Parliament." These papers were laid before
the House of Commons, and referred to the Committee of
Public Accounts. But in view of a speedy extension of
the Appr~priation Audit to Military and Naval Accounts
--the expediency of which the Public Accounts committee
recommend Rhould be considered by an officinl committee

.

-----------' Commons Pa.pers, 1867-8, Nos.
373, :374-I. Hans. Deb. vol. cxci.
pp. 50, 57, 280. Ibid. vol. cxciii.

•

pp. 1233, 1265. Queen's speech at
close of session.
" Com. Papers, 1867~8, No. 428.
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during the recess-they reported that it was not desirable
to adopt any new regulations on this subject at present.
rrhey would be willing, however, to enter upon the examination of the proposed regulations at the commencement of the next session, after the enquiry by the official
committee shall have been completed.v
On July 9, 1868, it was moved in the House of Commons toresolve, ' that the Controller-in-Chief should be an ~der-secretary of
state; and that the audit of the War Office accounts should be
entirely independent of the War Office.' But the arrangements of
the government being apptoved, in the main, by leading opposition
members, any interference therewith was deprecated by the House;
and the motion, after a long debate, was withdrawn.w

As at present constituted,x the department of the Secretary of State for War consists of the principal Secretary
of State, a parliamentary Under-Secretary, and a pennanent Under-Secretary, with an Assistant, both of whom
are military men. There is also a Controller-in-Chief,
and an Assistant Controller ; likewise a Military Assistant,
who is an officer of high rank, and is charged with the
conduct ~f the military correspo11dence. As the office of
Secretary for War is liable to change hands very frequently, and will in all probability be usually held by a
civilian, it is the more desirable that several of those who
belong to the permanent staff of superior officers, should
be experienced military men. It is also expedient that
either the political under-secretary or some other departmental officer in the House of Commons, should be professional, and capable of affording assistance to his chief
in the discussion of military questions in Parliament.Y
The War Office establishment includes all the civil

War Office
establishment.

v Rep. Com. Pub. Accts. July 21,
Y Rep. on Military Organisation,
1860, pp. xvm. xxii. Evid. p. 465.
1868, p. iii.
Hans. Deb. vol. clxii. p. 1815. In
w Hans. Deb. vol. cxciii. pp. 922948. The Secretary for War after- 1867 and 1808 the political under~
wards stated that Lhe Controller was secretary was a military man; but he
to rank M an under-secretary of state. wa,<; a peer, and represented the department in the House of Lords.
Ibid. p. 967.
x Army Estimates, 1868-9, p. 83.
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administrative departments of the army, whilst the military control is exercised through the Commander-in-Chief
and his own immediate subordinates. In a return, presented to the House of Commons on August 14, 1867,
the following departments are enumerated as being then
consolidated under the Secretary of State for War, and
the particular duties assigned to each department are
described : (1) tho Central department, including the
general business connected with army administration,
appointments, promotions, &c. &c., (2) Ordnance, (3)
Contract, (4) Commissariat, (5) Militia, (6) Volunteer
corps, (7) Stores, (8) Accounts, (9) Audit, (10) Solicitor's
department, (11) Army Medical, (12) Purveyor's, (13)
Clothing, (14) Barrack, (15) Works, (16) Surveys and
Topographical department.z Since the date of this return,
as we have seen, the Barrack, Commissariat, Purveying,
StoreR, and Transport departments have been consolidated
under n Controller-in-Chief.
'rho oversight of general business at the War office is
divided between tl1e parliamentary and permanept undersecretaries, according to convenitmce ; except that all
matters relating to the militia and volunteers arc taken
by the parliamentary under-secretary. This officer, being
a political functionary, is appointed by the princ1pal secretary for the time being, who has also the entire patronage
of his department, and the approval of all appointments
in the gift of the several heads of the manufacturing
departments at Woolwich, and other out-stations, under
the War Ofilce.a
The official staff of this branch of the public service is
very numerous. It was stated in the House of Commons,
jn 1868, that 'there were 621 employes in the War department, and 156 in the Commander-in-Chief's departz Commons
Papers, 1867, No.
541. For a comparison between the
constitution of the war departments
in England and France, see General
Balfour's paper in the Journal of

•

the Statistical Society, vol. xxix. p.
427.
a Rep. on Mil. Organis. 1860, pp.
591 138. Parkinson, Under Govt.
pp. 1651 169.

THE COMMISSARIAT.

1557

ment, making a total of 777 persons employed m the
administration of the army. b

The Commissariat.
This branch of the War department has been subjected Commisto many changes, from time to time. In 1816 it was sariat.
placed under an officer of the Treasury, the commissariat
officers being then officially known as ' Sub-treasurers to
the Lords Commissioners of the Treasury tn the foreign
possessions of the crown.' In 1822, it was proposed to
attach the Commissariat to the Ordnance Office, but the
then Master-General of the Ordnance obiected to the
union. However, upon the organisation " of the War
Office under a separate Secretary of State, illi 1850, the
Commissariat was transferred from the Treasury to the
War department, and is now a branch of the new department of Control : all appointments therein being conferred by the Secretary for War.c
There is a Commissary General-in-Chief; but the Commissariat. Office, in common with all other accounting
departments, is still su~ordinate to the Treasury in matters
of finance. It has the custody of large sums of money for
army purposes, and distributes the same, under fixed regulations, to regimental paymasters, ordnance storekeepers,
and other army accountants, for the supply of provisions,
forage, and the means of transport for the qneen's troops.
Commissariat officers are attached to every military station
throughout the empire ; and they render directly to the
Audit department of the War Office, monthly accounts of
their cash and store transactions. In time of war, all the
expenditure connected with every department of an army
in the field, except the ordinary charges for regimental
and barrack services, is conducted by the officers of the
commissariat department. Important alterations in the
" Hans. Deb. vol. cxci. p. 84.
partments of the Army, 1867, Appx.
c Murray's Handbook, p. 132. ReNo. xi.
port on Transport and Supply De-
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duties and personnel of the commissariat have been suggested by the official committee on the Transport and
Supply department.s, in their report in 1867, which are
now under the consideration of her majesty's governmont.d

The Secretm·y-at- Wm·.
Sooretaryat-Wal'.

Defore quitting this branch of our subject, it is desirable
to advert, bri<ily, to this o!Iice, though it has now ceased
to exist. On :B..,ebruary 8, 1855, a commission was given
to the Secretary of State for War t~ act also as Secretaryat-War; e and from thence until 1863, when the office
was formally abolished, tho two offices were invariably
held by the same person. By various Acts of Parliament,
particular duties were impo::;ed upon the ' Secretary-atWar,' and until those statnto.s should be amended or
repealed, no other officer could perform the same. The
Scerctnry-at-W::~r was strictly tt financial officer, reprc~;enting tho 'J'roasury, whose duty it wa~; to exercise a
control and check over nll military expenditure ; and no
alteration, oven in matters of pr(,)motion or diseipline,
necessitating any increased expense, could be carried into
effect by the Commander-in-Chief without his sanetion.
The office originated in a delegation from the Treasury of
the financial business of the army, which is too minute
nnd complicated to be direetly controlled by the Treasury.
The Secretary-at-War was charged with the preparation
of the annual Mutiny Bill, and the conduet of the Estimates in the House of Conimons, and had other duties of
a minor character to perform, the which will be found
enumerated in a memorandum given in evidence by Mr.
Fox Maule, before the committee on army and ordnance
expenditure in 1850. The office w-e.s rarely held by a
Cabinet minister; but when this has occurred (as in the
case of Mr. Sidney Herbert, in 1854) it made no difference
d See Index to Report, p. 537.
• Rep. Com. Mil. 01·ganis. 18GO, Evid. 533, 534.

'THE SECRETARY-AT-WAR.

559

in his official position. Since the consolidation of the
office with that of Secretary of State for War, the oversight and control over army expenditure has reverted to
the Treasury, who are still responsible for the same. Lord
Aberdeen, who was Premier at the time the change was
efiected, was in favour of continuing the office of Secretary-at-War, as distinct from that of Secretary for War,
as a means of controlling the expenditure of the army ;
but his views did not prevail, and soon after his administration gave way to that of Lord Palmerston, under which
the present organisa~on of the vVar department was
matured/ In 1863, by the Act 26 Viet. c. 12, the office
was formally abolished, and its duties and privileges transferred to the Secretary of State for War.
T!te Cornrnander-in-Cldef

rrhis high functionary is the queen's executive officer in
the exercise of the royal prerogative of military authority.
He is also (through the intervention of a secretary of
state) h~r majesty's organ of communication with the
army, to carry out an~ maintain. the prerogative so far as
regards the military command and discipline of the army,
and the appointment or promotion of subordinate officers
therein. This royal prerogative is, nevertheless, subject to
the control of responsible ministers of the crown, and the
Commander-in-Chief himself is necessarily subordinate to
the supreme authority of the civil power. In the preceding
section we have carefully considered this question, and
endeavoured to point out the relative jurisdiction of the
Commander-in-Chief, and of the Secretary of State for War,
who is the civil and responsible head in all military affairs.
We have now to indicate the authority and duties of the
Comrnander-in-Chief, as head of the army; bearing in mind
that all his acts are subject to the constitutional oversight
and control of the Secretary of State for War.
f Rep. Com. Mil. Organis. 1860,
Committee, 1854-55, v0l. ix.
Evid. 11-40. Report of Sebastopol pp. 165-67, 302 .
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The Commander-in-Chief (or, as he has been styled
since the death of the Duke of Wellington, the General
Commanding-in-Chief) of the British army is the supreme
executive military authority; having, with the exception
of the militia, yeomanry, and volunteers (which are under
the immediate direction of the Secretary for War), the
entire practical control and personal superintendence of
the military force of the country, and of all matters
relating to its hltorior economy and discipline, so far as is
consistent with the acknowledged supremacy and responsibility of the Minister for War; a'nd his proposals and
recommendations are very rarely disregarded or interfered
with by that functionary.g The finances of the army,
however, are altogether in the hands of the civil power,
and as every movement of troops is attended with expense,
the constitution gives no authority to the Cmmmmder-inOhief to move or direct the distribution of troops, until
tho signature of a secretary of state to the proposed route
warrants the same, and provides for tho cost thereof. The
necessity for obtaining this preliminary sanction forms a
check upon any combination of trGops not authorised by
the executive govcrnme:r{t.
The Commander-in-Chief receives through 9ne of the
secretaries of state the royal instructions with respect to
tho distribution and employment of the troops, whether
at home or abroad. h He also provides for carryjng into
execution the military operations of a campaign planned
by the Secretary of State for War. The QuartermasterGeneral and the Adjutant-General are his subordinate
anything, and the mover was unable
g Hep. on Military Organisation,
1800, p. 42. And Mr. Godley's evi- to follow it up by any scheme of
dence, ibid. pp. 128, 129. On army reform. (See Hans. De b. vol.
June 1, 1858, a private member cl. p. 1447.) But the resolution virof the House of Commons car- tually embodies the actual practice.
h Ante, p. 542.
But it has been
ried against ministers a resolution
1 that the departments of the Horse
officially stated that ' the sending out
Guards and War Office should be and recalling of [particular] regiplaced under the control of one ments on foreign service were matters
respon~ible minister.'
No further entirely within the control of the
action was taken u:pon this resolution, Commander-in-Chief.' Hans. Deb.
as the government declined to do vol. clxxii. p. 435.

Tim
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officers, and are appointed by the queen upon his recommeqdation. Through the former he directs the disposition and movements of the army, and the plans and
surveys necessary to a campaign ; through the latter he
makes known all general orders and instructions. His
patronage and influence extend over the whole military
force of the country, except the militia and volunteers.a
First commissions in the cavalry and infan~ry are principally in his gift ; and, as regards regimental appointments
and promotions, the Secretary for War almost invariably
concurs, as a matter o·f course, in his recommendations.b
His recommendations in respect to the higher appointments, which are strictly within the gift of the war
minister, are also very influential.c
The Commander-in-Chief has the privilege of personal
communication with the sovereign, to receive the royal
commands in matters of military administration. The army
take pride in seeing their chief brought into immediate
communication with her majesty; and, at the same time,
no constitutional objection exists to the practice ; for, as
will be seen in considehng the three instances in which
this privilege is ordinarily exercised, it is purely formal
and ministerial, and does not derogate from the supreme
control of responsible advisers of the crown.d
a Murray's Handbook, p.
246.
Thoro's British Directory, 1862, p.
891.
b See the debate in the House of
Commons on May 26, 1865, on the
case of Lieut.-Col. Dawldns, whom
the Commander-in-Chief, acting on
the report of a departmental committee of enquiry, had directed to be
placed on the retired list; regarding
him as unfit to be placed in command
of a regiment, although there was no
imputation upon his character as an
officer and a soldier: and especially
observations of Lord Palmerston on
this ca;e, vindicating the right of
the crown to dismiss officers from
the army, without assigning any reason, if it should think fit to do so.
VOL. II.
0

This power is of course exercised
upon the advice of a responsible
minister ; but the government have
refused to give 'the names of all
those officers who had been removed
or placed on half-pny, without a fair
trial,' as such a return would be 'extremely invidious,' and, moreover,
would not include all who had been
thusdealtwith by the military authorities, as in some instances officers,
rathel" than be dismissed, had made
formal application to be placed on
half-pay. Hans. Deb. vol. clxxx.
pp. 456, 457; and ante, vol. i. p. 327.
c See ante, p. 544.
d Rep. of Sebastopol Ct.mmittee,
1854-5, vol. ix. pt. 3, p. 235. Lord
Hardinge's evidence.
0
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On amount
The first occasion in which the Commander-in-Chief is
~~{;:J.e re- permitted the privilege of taking the royal pleasure at a
personal interview is, in regard to the amount of force
required for the year. The decision on this point is taken
by the Cabinet in Council. It is then communicated, in
an official letter, to the Commander-in-Chief, by the Secretary of State. The Commander-in-Chief then formally,
and as a mipisterial agent, takes the pleasure of the
sovereign thereupon. But it is the advice of the queen's
ministers, for which they are exclr~sively responsible.
On army
The second occasion of this description is. in regard to
clothing.
the patterns of army clothing. These are, in the first
place, selected by the Commam1er-in-Chief, and submitted by him to the queen. 'rhey are then sent by the
Oommrmdcr-in-Chief to the office of the Secretary of
State, a>':: having passed under the cognisance of the sovereign. 'J'he Secretary, if he sees no reason to advise the
queen upon the sn~jeet, either as eorwerns the pnttern or
the expense it involves, then obtains the royal authority
to seal the pattern for the adoption of the army. But
where any chango is ctmtcmplated which involves additional outlay, the previous consent of the Secretary for
War is indispensable ; and practically no great change
in uniforms can be made without his concurrence.
On miliThe third instance is with regard to appointments and
t!try apIt has always been customary
pointmonts promotions in the army.
and prothat
the
appointment
of
officers
in the army, of whatever
motions.
rank and to whatever military position, should be submitted to the queen, for her approval, by the Commander-in-Chief. Lists of these nominations are, in the case
of first appointments, submitted to the Secretary of State
for War before they are presented by the Commander-inChief to the queen for her sanction. And all other appointments are submitted to the queen after consultation with
the Secretary. So that, as we have already seen, the SecrE:>tarJ of State has the power of exercising a veto on
every promotion and appointment in the army, excepting

THE COMMANDER-IN-CHIEF.

first commissions, and even with respect to these, the
existence of an indirect control has been clearly demonstrated.
If her majesty approves of the submission list, she
places her sign-manual at the top of it. At the bottom
of the list there are written directions to the Secretary of
State to issue commissions to the persons named therein,
and this also is signed by the queen. e :eya :recent statute it is declared, that the affixing of the royal signmanual to the commissions of officers of the Army or of
the Royal Marines shall be unnecessary, provided that such
commissions are duly authenticated as having been issued
by royal command, by the signatures of the Commanderin-Chief and of a Secretary of State, &c/ This Act conforms the practice in regard to military commissions to
that of naval commissions, which are signed by the Lords
of the Admiralty only, and not by the sovereign.g
The foregoing are the only occasions in which official
personal communications take place between the officer
comman<Jing the royal army and the sovereign ; and in
every one of them the virtual control and supremacy of
the Secretary of State for War is apparent.h
Until the beginning of the present century the sove- Responsireign claimed the right of nominating the Commander- ~~lit! ~or
in-Chief.i Then, as now, a Prince of the Blood was occa- po~nt~ent.
sionally appointed to this office. And it is only since 1806
that the responsibility of ministers for the control and
management of the army has been fully acknowledged.k
In 1850, two years before his death, the Duke of Wellington, then Commander-in-Chief, urged his royal highHans. Deb. vol clxv. p. 1487.
subject, wrote to the Premier (the
25 Viet. c. 4. And see ante, vol. Duke of Portland) nominating Sir
David Dundas to be commander-ini. p. 238.
.
g Hans. Deb. vol. clxv. p. 1486.
chief. He was appointed accordingly,
h Rep. on Military Organisation,
and retained the office until 1811,
when it was ugain conferred upon
1860, pp. xxi. 34, 39, 86.
i Upon the resignation of the Duke
the Duke of York. Jesse, Life of
of York, on March 17, 1809, George Geo. III. vol. iii. p. 532.
k See ante, vol. i. pp. 56, 324.
III., without waiting for any com. munication from his minist~rs on the
0 0 2
e
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ness the Prince Consort to consent to succeed him in
the office. The professed object of the Duke, in desiring
to see Prince Albert invested with this honourable office,
was to maintain ' the principle of the army being commanded by the sovereign.' He had himself' endeavoured
to make the practice agree with that theory, by scrupulously taking, on every point, the queen's pleasure before
he acted. Bl\t, were he gone, he saw no security, unless
the prince undertook the command himself, and thus supplied what was deficient in the constitutional working of
the theory, arising from the circun~.stance of the present
sovereign being a lady.' Prince Albert adinitted the force
of this argument, and aclmow1edged it to be his duty to
support the queen's authority in this as in all other matters, but he was strongly impressed with the conviction
thnt the proffered appointment would be incompatible
with the adequate discharge of the duties devolving upon
him as consort of the queen. He therefore declined to
become a candidate for the office, and, after the death of
the Duke of Wellington, it was conferred. U]}Oll Lord
•
Hardinge. 1
While it is imperative upon the Commander-in-Chief
Its relation
to the
that he should administer the affairs of the army in subministry.
ordination to the will of the ministry for the time being,
as expressed by the Secretary of State for War, it is not
essential that his political opinions should be identical
with those of the party in power. Lord Hill, for example, retained the post of Commander-in-Chief through
all the changes of ministry that occurred between 1828
and 1842; though his opposition to the Heform Bill, in
1832, gave great offence, not only to the Prime Minister
(Earl Grey) but also to the king.m The Duke of W ellington, who, upon the retirement of Lord Hill, in August
1842, by reason of his growing infirmity, succeeded him
in oiiice (having previously occupied the post for a short

Offered t0
Princo Albert.

1
Prince Albert's Speeches, &c. pp.
71-78. And see ante, vol. i. p. 198.

m Oorresr.. Willia.m IV. with Earl
Grey, vol. 1i. pp. 272-280.
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time, in conjunction with a seat in the cabinet, inl827 -8 ),n
and continued in command of the army until his death,
in 1852. During this interval there were several successive ministries, of different political creeds, and in one
of them, that of Sir Robert Peel, the Duke was permitted
to hold his office in connection with a seat in the Cabinet,
from 1842 until the downfall of the ministry in 1846.
The circumstances attending this appoin~ment were as
follows :-His Grace was already in the Cabinet, though
without office, when he was made Commander-in-Chief.
But in the year 1837 ·it seems that he had publicly stated
that, in his opinion, the Commander-in-Chief ought not
to be a cabinet minister, lest he should' be supposed
to have any political influence or bias upon his mind,
particularly upon the subject of promotions in the army.'
Whereupon, soon after Parliament met in 1842, Lord
John Russell called the attention of the House of Com-:
mons to the subject, and pointed out that there had been
no instance of a member of the Cabinet being entrusted
with thi~ executive office since the time of General Conway, in 17 82, with tlie excepti@n of the Duke of W el-:lington's own case, above mentioned, in 1827. In reply,
Sir Robert Peel ' apprehended that there was no constitutional rule against the tenure of a seat in the Cabinet
by tJ:e Commander-in-Chief,' and considered that it was
justified by the analogous cases of the Master-General of
the Ordnance and the First Lord of the Admiralty. He
added that the Duke of Wellington had retained his seat
in the Cabinet upon accepting the command of the army,
at the unanimous request of the whole Cabinet, and he
himself, as Premier, assumed 'the whole responsibility of
the act.' o The matter was then dropped.
When Lord Hardinge was made Commander~in-Chief,
in 1852, he was assured by the Premier (Earl Derby) that
n See ante, vol. i. p. 114.
And 1347-1351.
p. 611.
Hans. Deb. N. S. vol. xvii.p. 462.
0
Hans. Deb. vol. lxvi. pp .
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he ' was under no obligation of a party or political nature ; ' and though he continued in office under a Whig
ministry, he was never interfered with in the distribution
of patronage, or in the management of business at the
Horse Guards.P His lordship was succeeded in the command of the army, in July 1856, by his royal highness the
Duke of Cambridge, the present Commander-in-Chief. No
seat in the Ca~inet has at any time been offered to his
royal highness, partly because, in the words of Sir Robert
Peel, in reference to the case of the Duke of York, ' it
wasnot probable that a prince of ti1e blood, holding the
relation that he did to the throne, should have a seat in
the Cabinet; 'q but chiefly in consequence of the more decided opinions entertained as to the inexpediency of such
an arrangement, since the re-organisation of the W'<tr
Department, under the immediate control of a responsible
minister of the crown.
Being the executive head of the army, and the direct
representative of his sovereign's authority, it is considered
inexpedient that the Commander-in-Chief shonlcl.exercise
any political functions w"h_ich might.lead to encroachment
upon the royal prerogative. Ji'or a similar reason, it has
also been deemed wrong in principle that his subordinate
officers, the quartermaster-general and adjutant-general,
or his military secretary, should accept seatsinthe:f!:ouse
of Conimons, and enter into the public discussion of military matters. This complete disconnection from the poli:tical administration of affairs gives a greater stability to
the office of Commander-in-Chief, and enables him to
exercise a more independent control over the army. It
also serves to discourage officers from the hope of professional advancement through p()litical interest.r ... The
Commander-in-Chief is, however, a member.of the Privy
Council, and must be considered as a responsible, although
non-political, officer of the existing government. Though
v Hans. Deb. vol. exxx. p. 100.
q

Ibid. vol. lxvi. p. 13:!0.

,. See Grey, Parl. Govt. new edit.
p. 285 .
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not removed upon every change of administration, he
nevertheless holds office during pleasure, and is removable by the queen upon the advice of the Prime Minister;
but it would only be upon a very grave and sufficient
occasion that his removal would take place."
From the dignified and important position which he I!is posi. t h e Command er-m. Ch'18f lS
. genera11y a peer of liament,
twnmParOCCUpleS,
the realm, and is accordingly at liberty to afford information respecting the army in the House <1f Lords. The
War Department, however, is officially represented in Parliament by the Princ:ij:>al Secretary of State for War and
by the political Under-Secretary, one or other of whom
should have a seat in either House, as it might be convenient. If the Principal Secretary be a member of the
House of .Commons, then the Under-Secretary should be
in the House of Lords.
The Permanent Defence Committee, which was first Defence
established during the Crimean war, is a valuable auxi- ~11:;e.
liary to the War Department. It is composed of certain
artillery and engineer officers, being heads of the principal military deparbnents, and. of a naval Lord of the
Admiralty, and is presided over by the Commanderin-Chief. The Committee acts purely as a council of
advice ; it can originate nothing, but confines its deliberations to subjects connected with the fortifications and
armaments of the country, which may be referred to its
consideration. Its reports are addressed to the Secretary
of State for War. There is also a Fortification Com- Fortifica.
. }:1 one exceptwn
. ) of d'1uerent
cr.
tion Committee,
composed ( w1t
mitte"e.
members to the other, but likewise of distinguished officers of engineers and artillery, with two admirals and a
civilian, whose duty it is to consider the plans of the
fortifications, now in progress of construction, for the
defence of the dockyards and naval arsenals, &c., of the
• ReJ;>.onMil.Org.l860,p.42. Rep.
on OffiCial Salaries, 1850. Evid. 1517.
Murray's Handbook, p. 247. See also
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United Kingdom, previously to their being submitted to
the Defence Committee.t
There is also a Council of Military Education, which is
presided over by the Commander-in-Chief, and consists of
a vice-president and four ordinary members,u who usually
retain their seats at the council for five years, according
to the practice in regard to all staff appointments, but
.may be continued for a longer period, at the discretion of
the Commandh-in-Ohief. 'fhis council arose out of a
Hoyal Commission, appointed in 1856, to consider the
subject of the military education of' officers of the British
Army, with a view to the improvement of the same,
cspeeially in the case of staff officers. The commission
reported in 1857, and shortly afterwards the Council of
Education was appointed.v Its duty is generally to supervise the education of the army, to control the preliminary
examinations tl) which all officers are subjected before
obtaining their first commissions, to conduct and control
the competitive examinations in the higher branches of
the serviee, including the engineers and artillery, and to
conduct examinations fQr appoin1Jments on the staff of
offieers below a certain rank. The council is very strict
in refusing to pass any for commissions who are unable to
pass the preliminary examination, and the Horse Guards
rarely interfere with their decision."' The Secretary to
the Council is a military officer.
The Commander-in-Chief has a military secretary, appointed by himself, who occasionally holds levees, at which
officers and others having business to transact attend and
make known their claims and wishes. There are also two
assistant-secretaries, a private secretary, and a numerous
staff of clerks, all of whom are appoint~d by the Oommander-in-Ohief.x The other principal officers suboidi~
t Rep. on Mil. Organisation, pp.
vi. p. i. Ibid. 1860, vol. xxiv. p. 1.
298, 577. Rep. of Progress on For,. Hans. Deb. val; clxxxii.- pp.
tifications. Commons Papers, 1867, 473-478.
vol. xlv. p. 491.
• Murray's Handbook, p. 248.
• Army Estimates, 1868-9, p. 64.* Army Estimates, 1868-9, pp. 85, 86.
' See Commons Papers, 1857, vol.
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nate to the Commander-in-Chief are the adjutant-general,
the quarter-master-general, and the judge-advocate-general. Pursuant to a recommendation of the Recruiting
Commission of 1866, the recruiting service has been made
a separate department, presided over by an officer who is
responsible to the adjutant-general, and through him to
the Commander-in-Chief.Y

The Judge-Advocate-General.
The judicial depa•tment of the army is presided over
by the Judge-Advocate-General of the United Kingdom,
who is appointed by the queen under the sign-manual, and
holds office during pleasure. He is the sole representative
of the government in all military proceedings before gene·
ral courts-martial, maintaining the interests of the crown,
and prosecuting either in person or hy deputy, in the
sovereign's name, and all matters arising out of the administration of marti31 law come under his supervision.
It is his duty freely to advise the military court, as the
ordinary judges dire~t the jury, upon such questions as
may arise, either on points ofla,w or in the form of procedure, whether the question be one of military or common law. His statutory powers are defined in the annual
Mutiny Act. He appoints the time and place for holding
the court, and summonses the witnesses. On the trial he
is bound so far to assist the accused as to see that the case
is brought fully and fairly before the court. He has no
absolute judicial authority, nor any voice in the sentence
of the court; but, after the trial, the proceedings had are
transmitted to the Horse Guards, and from thence to the
Judge-Advocate-General. It then becomes the duty of
this officer to examine into the sentence, and to lay the
report of the proceedings before the queen, tendering his
advice whether they have been legally conducted, and
whether the sentence should be confirmed or rejected.
~

Com. Papers, 1867, vol. xv. p. 8. Hans. Deb. vol. clxxn. pp. 1770, 1780.
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He then returns the proceedings to the Commander-inChief, with a memorandum of the advice offered to her
majesty, and of the queen's commands thereupon.¥ His
advice, however, is strictly confined to the legality of the
proceedings and sentence ; it must not interfere with the
royal prerogative of mercy, which is exercised or withheld up~n the responsibility of tho Secretary of State.
The Judge-Advocate-General, though a quasi-judicial
officer, has usl!ally a seat in the House of Commons,
where he acts as the legal adviser of the government on
military questions. He is necessarily a political adhere,nt
of the party in power, and retires from office on a change
of administration. He is also sworn of the Privy Council ;
and is the only ofncer of the government, out of the
Cabinet, who has the right of personal access to the sovereign, with the exception of the Commander-in-Chief. He
appoints, by general warrant, a Deputy-Judge-Advocate,
who is the permancmt and working officer of the department.
He has also the nomination of the various clerks employed in the departmer:t ; but the office is urider the
general control of the Commander-in-Chief, except in pecuniary matters, which come under the direction of the
Secretary of State for War."

Secreta1·y of State for India.
.C:rcrctal'.Y
fm· India.

From the year 1784 to 1858, the territories of the
Britii::ih Crown in the East Indies were governed by a department of State designated the Board of Control for the
Aifairs of India, which was established under the authority
of the .Act 24 George III. c. 25, in conjunction with the
Court of Directors of the East India Company, who were
• See Hans. Deb. vol. clxxviii. p.
3H5.
• Rep. on Mil. Organisation, 1860,
'PP· xxi., xxii. Rep. Off: Sal. 1850,
Evid. 204. Murray's Hanclbook, p.

250. Parkinson's Under Govt. pp.
100, 112. Stapleton's Canning and
His Times, p. ol2. Hans. Deb. vol.
clxxiii. p. 1161. Ibid. vol. clxxxi.
p. 1763 .

•

THE INDIA OFFICE.

571

incorporated by a royal charter, which had been amended
by various Acts of Parliament.b
But, in 1858, this double government was abolished,
and the entire administration of the British Empire in India
was assumed by her majesty. Henceforth India was no
longer to be regarded as in any sense a colony, but as part
of the territory of the British sovereign, and subject to
the direct authority of the crown, exercised through the
instrumentality of a Secretary of State. -rJnder the Act
21 & 22 Viet. c. 106, all the powers hitherto vested in the
East India Company and in the Board of Control for the
Government of India were transferred to a fifth principal
Secretary of State.
By the Act aforesaid, a Council of State for India was
established, consisting of fifteen members, each being
allowed a salary of 1,200l. per annum, who should hold
office during good behaviour, and be removable only upon
an address of both Houses of Parliament. This Council
is intended to advise and assist the Secretary of State in
the transaction of Indian business, and to be to some
extent ~ check upolt the exer13ise of his administrative
powers, otherwise arbitrary, there being no representative
system in India to control his acts.
Of the fifteen members composing the Indian Council,
seven were chosen by the Court of Directors of the East
India Company from their own body, and the other eight
members nominated by the crown, upon the advice of the
Secretary of State. Vacancies amongst the elected membersaxefilled 11p by the choice of duly qualified persons
by the elected members; and vacancies amongst the
nominated members by too crown."
The Council is appointed to meet at least once in every
week, when they are to be presided over by the Secretary
of State, or, in his absence, by a vice-president appointed
b For particulars concerning the
pp. 194-200. J\iurrny's Handbook,
functions of the Board of Control, p. 221.
c 21 & 22 Viet. c. 106, sees. 8, 9.
see Report on Official Salaries, 1850,
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more favourable opinions began to be entertained in regard to the same by those most competent to judge ; k
{tnd especially by statesmen who had served as Secretaries
of State for India, who have repeatedly borne testimony
to the very valuable support and assistance afforded to
them by their Council. 1
The Council is divided by the Secretary of State into Committees of
six Committees of five members each, every member being Council.
on two Committees-to wit, the Reven~, the Judicial,
the Public Works, the Political, and the Military Committees, and a Commit~ee on other miscellaneous matters.
Each Committee is charged with its own particular branch
of administration, and is required to advise upon drafts of
despatches, to frame answers thereto for the consideration
of the Secretary, and genera1ly to discuss all matters referred to them by the whole Council, or by the Secretary
of State.m In addition to the ordinary, and sometimes
merely formal, reference of despatches and other documents to the Committees, it was usual for Sir Charles
Wood, when Secretary for India, to consult his councillors
individually, inviting -a free expression of their opinions;
and in difficult cases he would himself attend the Committees, and share in their deliberations. He was thus
enabled to avail himself to the uttermost of the experienced advice of his permanent Council. And such was Council
over-ruled
the unanimity that prevailed between himself and his by
Secrecouncillors, that, during his whole tenure of office (fi·om tary of
State.
1859 to 1866 ), he only overruled their decisions four
times, and then upon matters of minor in1portance.n
But almost immediately upon the appointment of Sir
Stafford Northcote, in March 1867,, to be Secretary of
State for India, he found it advisable to overrule his
kHans. Deb. vol. clxix. pp. 1797- Wood, p. 17. Hans. Deb. vol. cxc.
1803 ; vol. clxxii. pp. 778-=791 ; vol. p. 366 ; vol. cxci. p. 1203.
m West, p. 12.
Hans. Deb. vol.
cxci. p. 1~02. And see Rep. Commons Com. on Education, 1865, clxxxvii. p. 1047; vol. cxcii. p. 1881.
n West, pp. 12, 17, 18.
Evid. 2299.
1 ·west, Administration of Sir 0 .
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Council in a very important case. The decision which
he trans)llitted in a despatch to the Governor-General of
India respecting the claims of the Maharajah of Mysore
was arrived at contrary to the opinions of a majority of
his councillors. The attention of the House of Commons
having been called to this despatch on May 24, the
Secretary explained and justified his conduct to the
satisfaction of the Houso.
The system ereated by tho Act 21 & 22 Viet. provides
that the government of India shall be administered by a
Governor-General, who is su~ject 'to the control of the
Secretary of State in England. But the Secretary for
India is himself made personally responsible for everything
connected with Indian government, at home and abroad.P
He is likewise responsible for the security .of the Indian
revenues, no part whereof can be appropriated without
hiH eonsunt mHl autltority. His responsibility is complete
ami umli vidl:<l, snve only that if he propose a grant of
money, and tho Council think :fit to refuse it, tho responsibility for such a proceeding must rest upon tho Qouncil.'~
rrhe constitutional relations between the Secretary for
India and his Council, and between the governing powers
of India and the Imperial Parliament, gave rise, in 1867
and 1868, to some interesting debates in the House of
Commons, wherein questions were mooted that still remain to be settled.
The control of Indian affairs has been entrusted by the
Act of 1858 to a responsible minister of the crown, who
must be prepared to defend in Parliament his conduct and
policy, and also to determine upon his own responsibility
all questions affecting the welfare and good government
of that country which have not been specially reserved by
Parliament for the decision of other authorities. Certain
0

HrBponsi-

bility of
tho Secretary.

Snpromc
control of
1-)arlia.l!Wllt,

0 Hans.
Deb. vol. clxxxvii. pp.
1027-1075.
P Ibid.
vol. clxxii. p. 784; vol.
cxci. p. 1202.

•

q Lord Stauley, ibid. vol.
cxxii.
p. 789. And see Commons Papers,
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questions, however, have been distinctly reserved by .Act Restri~tive
of Parliament to be determined by a majority of the Indian ~;i~oa'i!~
Council, viz. appointments to the Supreme or Presiden- Council.
tial Councils, and grants of money out of the revenues of
India. If, therefore, a Secretary of State be overruled by
his Council upon either of these questions, he cannot be
held personally accountable for the same.
It has, indeed, been argued, that ' almost every question
connected with government raises in son'ie way or other
the question of expenditure. The construction which
high legal authoriti~ put upon the .Act is that, directly
or constructively, every despatch or order raiRes a question of expenditure, over which the Council of India have
a conclusive and absolute veto, and from which there is
no appeal, except by an Act of Parliament.'h But this is
a manifest misapprehension of the intentions of Parliament, in regulating the respective powers of the Secretary
for India and his Council, and is a doctrine utterly subversive of the true responsibility of the Secretary of State.
The powers of the Secretary can only be limited by the
precise ·terms of the -statute, av.d in the particular cases
therein set forth.
So far as regards the restrictive authority of the Indian
Council, the intention of Parliament in the creation of
that body was evidently that it should serve as a check
and restraint upon the Secretary of State in certain acts
required to be done in council, and not that it should be
invested with the general functions of control which constitutionally appertain to the House of Commons .
.An eminent ex-Secretary for India has remarked on ItsrelatioJ>
this point : ' The House of Commons is so overwhelmed il'o;h8 .~
with business nearer home, that it has no opportunity of Con....lons.
making itself acquainted with all those vast fields of
knowledge that will enable it to exercise an efficient
vigilance over the acts of the Secretary of State for India.
Therefore it has instituted this Council to be its deputy,
h

Hans. Deb. vol. clxxxvii. p. 1071 .
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mittee, or even by the House itself, would be legally
binding on the Council of India, because Parliament has
decided, on general grounds, to remove from itself the
duty of administering the finances of India, and has referred that duty to another body.'r
The manner in which the House of Commons exercises
its general controlling power over the proceedings of the
Indian Government in ordinary cases, IUJlY be seen by
referring to the debates in the House on August 2, 1867,
concerning the famin~ in Orissa, and the despatch of the
Secretary for India respecting the conduct of the local
authorities upon that emergency ; s and, on April 20 and
24, 1868, on the policy and conduct of government in
advancing loans of public money to the Madras Irrigation
Oompany.t
Reference has already been made to the debate in the Honse of
Commons on May 24, 1867, upon the claims of the Maharajah of
M.Ysore, as being the first occasion of a disagreement between the
Secretary for India and his council upon an important public
question.u It was alleged in that debate, that certain dissents recorded by-members of th14 Indian Council against the action of the
Secretary of State in this question, evihced ' a tendency to encroach
beyond the sphere which Parliament has assigned to them, and to
entrench upon the prerogatives of the House of Commons.' v But
injustice to the members of the Indian Council it should be stated,
that their published dissents do not appear to justify this complaint.w
The councillors objected to the then Secretary for India (Lord
Cranborne) having sent a despatch to India, upon a question of such
magnitude as the re-establishment of a native state in Mysore, by
the free gift of the crown, without the subject having been ' once
mooted in council,' thereby overlooking 'the law and the constitutional checks interposed by Parliament.' The Council merely
claimed ' to be heard ' on such a question ; and Lord Cranborne was
so fully impressed with the reasonableness of this claim, that he
afterwards 'frankly avowed his inadvertence in the matter.' Sir
S. Northcote succeeded Lord Cranborne at this juncture, and before action could be taken upon the aforesaid despatch, the new
u See ante, p. 57 4.
• Case of Sir T. J.1vletcalfe, Hans.
v Hans. Deb. vol .. clxxxvii. p. 1071.
Deb; >:ol. cxci. pp. 1275, 127.9.
w Papers relating to the Claims of
' Ibtd. vol. clxxxix. pp. 770-818.
' Ibid. vol. cxci. pp. 946-971, the Maharajah of Mysore, Dommons
1298.
Papers, 1867, vol. 1. p. 569.
VOL. II.
1' l'
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Secretary laid before the Council a draft despatch on the same subject, but 'intimated to the Council that he felt himself bound, as a
member of Lord Derby's government, to carry out the main policy
indicated by Lord Cranborno, whatever the views of the Council
might be;' thus practically settling the question on his own authority.x But having afforded to the Council an opportunity of recording their opinions upon tho policy enunciated in this despatch
before it wa.<> sent out, and having afterwards obtained the tacit
ap}Jroval of the House of Commons to his proceedings, the conduct
of the Secretary f~o~r India upon this occasion was amply justi.fied.
Indin,n rcV<'nuos.

Indian
]lndgot.

The whole of the Indian revenues a.re at the disposal
of the Secretary of State and his Cotmcil, and they arc at
liberty to draw upon these revenues for all expenditure
required for the service of India, whether at home or
abroad. But the debt of India cannot be increased with··
out the sanction of the House of Commons. And all expenditure incurred must be made known to that House.Y
Since the appointment of a Secretary of State for India,
who is responsible to Parliament for the government of
that country, it haH been customary for an annual statement to be made to the House of Commons, by the Secretary for India, upon tl~e revenue- and expenditure, and
upon the moral and material progress and condition of
the country during the past year. rrhe 53rd section of
the Act 21 & 22 Viet. c. 106 requires a statement of
this description to be presented to both Houses of Parliament; but for some years this direction was not strictly
complied with. •
The statement addressed to the House of Commons is
known by the name of the Indian Budget, and is intended
to afford an opportunity to those members of the House
who are specially interested in India to offer suggestions,
or ask for information, upon the general condition of the
country. It is delivered in a Committee of the whole
House, and is followed by no application for any vote to
Com. Papers, 1867, vol. 1. p. 580.
.Hans. Deb. vol. clxxxix. p. 341.
• See Smith, Pari. Remembrancer,
x

Y

•

1864, p. 176. :Hans. Deb. vol. clxxix.
p. 582. Ibid. vol. clxxx. p. 944.
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control or influence the taxation of India~ but merely
by certain formal resolutions, setting forth the actual
revenue and expenditure in India for the past year. It
usually gives rise to a debate upon the policy of the
government in relation to India.a
On July 5, 1866, with a view to a stricter compliance
with the requirements of the statute, the Under-Secretary
for India (Mr. Stansfeld) laid upon the table of the House
of Commons, for the first time, summarie; of the detailed
statements descriptive of the moral and material progress
of India within the • preceding year. This rendered it
unnecessary to enlarge upon these topics upon the presentation to the House of the ' Indian Budget.' b
In 1868 it was decided, that the Indian Accounts,
together with the Report of the Auditor-General for India
thereupon, should be hereafter referred to the Standing
Committee of Public Accounts, to be examined and reported on. Accordingly, on June 16, the audited East
India (Home) Accounts for the year ending March 31~
1867~ w.,ere referred to this Committee~ with instruction
to examine into them, and intC1 the arrangements under
which such accounts are audited. The Committee reported~ on July 21, that they had no remark to offer upon
the accounts ; that they did not recommend that the
Comptroller and Auditor-General should be at present
required to audit these accounts ; but yet they were of
opinion that the present arrangement was not free from
objection, 'as it unites, in one officer, the duty of auditing the accounts of the Secretary of State (and~ if necessary~ of disallowing charges authorised by him)~ and the
examination, on behalf of the Secretary of State, of accounts with and claims upon the principal departments
of government.' The evidence taken by the Committee shows that there will be no difficulty in assigning
the audit of the India Home Treasury Accounts to the
a

Hans. Deb. vol. clxxvi. p. 1852.
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b

Ibid. vol. clxx:xiv. pp. 718, 1091.
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Oomptrollet mid Auditor..:Genoral, if it should hereafter
be deemed desirable."
It is intended hereafter, that the Secretary for India,
upon bringing forward his budget, should move a resolution, in adcbtion to the formal resolutions now submitted
upon that occasion, stating that the House, having seen
the report of the Committee of Public Accounts upon
the Indian Accounts, approves of the same. This will
afford a better· opportunity to the House, if so disposed,
of challenging any particular item of Indian expenditure;
without, on the other haml, asking the House in any way
to vote such expenditure, because that would change, in
an inconvenient manner, the relations between India anu
the Imperial Parliament in financial matters.d
The internal government of India is entrusted to a
Governor-General, who is the queen's representative, or
viceroy, in that country. IIo is possessed of immense
executive powcrA, but is entirely su~ject to tho constitntional control of the sovereign, through the Secretary of
State.
The Governor-Gcneral.is assiste<1 iu Lhe discharge of
his weighty and responsible funetions by a Couneil, which
possesses both exeeutive and legislative powers. It is
styled the Supreme Council fo:r India, and is aX¢=otg~uJi~
sation of the Legislative Council, which was first established in India by the Act of 18 33. It is empowered, in
its legislative capacity, to frame laws and regulations for
the government of India. The Council is competent to
advise the Governor-General upon a.ll matters connected
with the welfare and good government of India, but at
the same time leaving him at full liberty to act upon his
own responsibility in all cases where he may think fit to
do so. The position of the Governor--General towards his
Council has been 'likened to that of an absolute mon-

.

c Rep. Oom. Pub. Accts. 1808, pp.
iv.34-M>.
d Secretauy Northcote, Hans. Deb.
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vol. cxci. p. 1:&09. And see ~1;id.
vol. cxcii. p. 1599; vol. cxciii. pp.
1852,1870. .
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archy, where the king rules through responsible ministers,
but yet rules himself.' e
The Supreme Council consists) at present; of five ordinary or executive members, who may be considered as
ministers of the Crown in: India, and of twelve additional
members who, being incorporated with the Executive
Council, transform it into a legislative body.
The Secretary of State for India, with the concurrence
of a majority of his Council, appoints three of the ordinary
members, and may a!so appoint the Commander-in-Chief
in India as an extraordinary member of the Supreme
Council ; the other two are appointed by the queen upon
the advice of the Governor-General. But certain special
qualifications are required of all these councillors, and
their tenure of office is during pleasure.r The first three
must have had experience in the service of the crown in
India, and, of the remaining two, one must be of the legal
profession and the other must have a practical knowledge
of finance. g
The .administratioN. of the Indian Government is
conducted through separate ~epartments, to wit, the
financial, home, foreign, military, and public works
departments, ancl each of the five ordinary members of
Council is charged with the oversight and management of
one or more branches thereof. Since Lord Canning's
time it has been agreed that the business should be conducted much as it is done in the English Cabinet, each
councillor settling by himself all minor questions in his
own department, taking the opinion of the GovernorGeneral on those only that are more important, and
bringing before the whole Executive Council such questions merely as are of imperial interest. But the departmental system has not yet been fully carried out ; the
e Indian Polity: A View of the
System of Administration in India.
By G. Chesney, Accountant-General
to the Government of India. London, 18GS, p. 151. And see Hans.

Deb. vol. clxxxix. p. 1342.
r Act 24 & 25 Viet. c. 67, sec. 3.
g See Chesney, Indian Polity, p.
47.
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Governor-General usually superintends himself the political business of the foreign and of the home offices, and
no responsible head has yet been assigned to the Public
Works Department.h
The additional members of the Supreme Council are
appointed by the Governor-General for a term of two
years, and for legislative duties only, they having no right
to attend the ordinary meetings of Council. They may
be of any rank or profession in life, and either Europeans
or natives. But at least half of them must be non-official
•
persons. 1
The Governor-General may assemble his Council at any
place within the territories of India; and the Governor,
or Lieutenant-Governor of the presidency, province, or
territory, wherein it may be convened, shall attend the
same, for the time being, as an extraordinary member if
he be governor of a presidency, but merely as an additional councillor for legislative purposes if of lower rank.i
The first Council under the Act of 1861 was convened
at Calcutta. Besides the Governor-General, the Lieutenant-Governor of Bengal, .and the ot:dinary councillors, it
included a civil servant from each of the presideneies,
recommended for a seat therein by the respective governors of the same ; three native noblemen, and two Calcutta merchants of European origin ; a proportion, as
regards race, which continued to be observed until 1866.
In 1867, another native of rank was added to the Council.
Thus, for the first time since India became a British
dependency, the employment of natives in the work of
legislation has been legalise<P
The policy of inviting the co-operation of native talent
in the government of India has been likewise introduced
into the Legislative Councils of the presidencies, and
h See Chesney, Indian Polity, pp.
10, 11.
J Ibid. sec. 9.
Hans. Deb. vol.
146-152, 157. Hans. Deb. vol. clxiv.
p. 587 ; Ibid. vol. clxxxix. pp. 13581 clxiv. p. 589.
13'71.
• West, Administration of Sir C.
; Act 24 & 25 Viet. c. 67, sees. Wood, p. 24•
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elsewhere, with the most marked success. 1 In 1867
various officers of rank throughout British India were
called upon by the Governor-General to make confidential reports pointing out the opinions generally entertained by the natives, i11 regard to the relative superiority
of the British or native systems of government. These
reports were laid before Parliament.m Subsequently, a
despatch from the Secretary for India to the GovernorGeneral, urging the· ' political necessity f~ opening up to
natives of ability and character a more important, dignified, and lucrative ~phere of employment in the administration of British India,' with enclosures to the same
purpose, was communicated to the House of Oommons.n
The Bill submitted to Parliament by ministers in 1868,
concerning the internal government of India, contained
provision for the admission of natives into the covenanted
civil service. 0
The Legislative Councils of India, which were appointed Its proper
under the Imperial statutes of 1833 and 1853, failed to functions.
work s!ltisfactorily, or in harmony with the executive
government. They 1nisunderstpod and abused the powers
entrusted to them. The intention was to confer legislative
functions merely upon the Governor's Council, and not to
erect it into a species of parliament, with authority to discuss and redress grievances, refuse supplies, and the like.
It endeavoured to usurp these privileges, so that a change
in its constitution became necessary.P This change was
effected by the Act of 1861, under which the Supreme
1 Chesney, Indian Polity, pp. 165,
238, 265. Commons Papers, 1867-8,
No. 39, p. 7. A similar policy has
beenf{)llowed in New Zealand, where,
by an Act passed in 1867 (31 Viet.
No. 47), four Maori, or native aboriginal inhabitants of the colony, were
rendered eliojble for election to represent the Maori race in the House
of Representatives ; and at the same
time the Provincial Councils were
empowered to authorise one or more

•

Maori members to be elected thereto.
m Commons Papers, 1868, No. 108.
n Ibid. No. 178.
See the debate
on the East India Civil SeTvice, on
May 5, 1868. Hans. Deb. vol. cxci.
p. 1838.
• See post, p. 587. See Chesney,
Indian Polity, chap. ix. xi.
P Hans. Deb. vol. clxii. pp. 1162-1170. Ibid. vol. clxiii. p. 633 ; vol.
clxiv. p. 586.
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Council is now convened, and by which the paramount
authority of the Governor-General is secured. He is
empowered by this Act to make rules and orders for the
transaction of business in his Council ; and, in cases of
emergency, to make and promul~ate ordinances for the
peace and good government of India upon his own responsibility ; such ordinances, however, not to continue in
force for more than six months. q
The formal ai'l'Scnt of the Governor-General is necessary
to the validity of all laws or regulations of the Council,
whether or not he has been present at the passing thereof.
No measure affecting the public debt, revenue, religion,
the army or navy, or foreign relations of India, may be
introduced into the Council without the previous sanction
of the Governor-General ; and any law or regulation of
Council may be disallowed by the crown, upon the advice
of the Secretary of State for India!
Councils in
By the Aet of 18G 1, the governors of the presidencies
the prefJiof Port St. George (i.e. Maclr·as) and Bombay, were emUoncieH,
pt·ovince~,
powcrcu to form Legislative Councils, after the n!odel of
&e.
the Supreme Couneil, hy a~lding to i!heir ordinary executive couneils certain members, either of European or native
origin, but one-half of whom must be non-official persons.
These local lcgis1ntures may frame laws for the government of their respeetive presidencies, but may not discuss
any matter which affects India generally without the
previous sanction of the Governor-GeneraL" The same
Act authorised the Governor-General to establish similar
councils, at any future period, for I~engal, for the NorthWestern and other Provinces, and in the Punjab respec24 & 25 Viet. c. G7, sees 18-24.
uativeA. The Bombay Council had
Ibid. sees. 19-21. West, Admin. eleven members, viz. seven official
of Sir C. Wood, pp. 55, 154.
and four unofficial; the latter con• 24 & 25 Viet. c. G7, sees. 28- sisting of three natives and one
43. In 186G the Legislative Council European. (Papers relating to Ceyof Madras consisted of ten members, lon, Com. Papers, 1867-8, No. 39,
of whom seven were official, and p. 7.) lu 1807, Lhe .Madras Council
three unofficial persons. Of the latter, was increased to thirteen, and an
one was au European and two were additional native was added to the
q
r
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tively.t At present, however, Bengal is administered by
a Lieutenant-Governor, appointed by the Indian Government, whereas the Governors of Madras and Bombay are
appointed by the crown. The Lieutenant-Governor of
Bengal has no council, although .that presidency is equal
in extent and difficulty of control to the other presidencies.
But the expediency of placing Bengal upon a similar
footing to :Madras and Bombay is now engaging the serious attention of the Imperial Government.u Members
of Council in Madras and Bombay are not merely consultative, but each take different departments, superintend details, and receive numbers of persons on business
·vvho would otherwise have to go direct to the Governor:v
Within the last two years reforms in our system of
. .
. m
. I n d'1a h ave b een b rought 10rwar
.1'
dm
. th e
a dmm1strat10n
House of Commons, as well by independent members as
by ministers of the crown. But the absorbing question
of parliamentary reform, and the ministerial difficulties
growing out of the same, have prevented any further
legislation on this subject. A brief notice of the proposed pl~ns for the improvement. of Indian administration
will not, however, be out of place in these pages.
On August 12, 1867, Mr. Ayrton moved, in amendment to the
motion for the House to go into Committee to receive the financial
statement for India, the adoption of a series of resolutions upon the
subject of Indian government: (1) That the Governor-General of
India should be empowered, with the sanction of the Secretary of
State for India, to conduct the business of each department of
government in concert with one· or more members of his council, instead of the whole council. (2) That in order to insure better
attention to the affairs of trade and agriculture, an additional member of the said Council should be appoi!lted to superintend those
affairs. (3) That the government of Bengal should be placed upon
the same footing as the government of Bombay. (4) That one
nominated and one elected member of the Council of the Secretary
Bombay Council in lieu of one of

European origin.
See Colonial
Directory for 1868.
' 24 & 25 Viet. c. 67, sees. 44, &c.
u Despatches, &c., on the Adminis-

•

tration of Bengal, Commons Papers,
1867-8, No. 256. And see Chesney,
Indian Polity, chap. iv.
v Secretary Northcote, Hans. Deb.
vol. clxxxix. p. 817; and see p. 1349.
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greater facilities in overruling his council, in matters affecting the
safety and good government of India.
To define the power of the Governor. General in council in making
laws binding upon native Indian subjects living beyond the Indian
territories.
To confer upon the Lieutenant.Governors, &c. of the Punjab, of
the provinces, and of other parts of India having no legislature,
power to propose regulations to the Governor in council, for legal
enactment.
To erect the government of Bengal into a presidency, on the footing of Madras and Bombay, either with or without a council, as may
be expedient to the Secretary for India in council.
And to permit natives ~o be appointed, under certain regulations,
to offices in the Covenanted Civil Service of the crown in India,
without being obliged to obtain a certificate from the Civil Service
Commissioners. a
Owing to the political crisis which arose during this session, it
was found impossible to proceed with general legislation ; accordingly, after undergoing considerable discussion, these Bills were
withdrawn.b

The permanent establishment of the Secretary of State
for India in council was fixed by a declaration of the
queen in council on June 30, 1860, upon a representation
of the Secretary for I.adia ; and }Vas afterwards revised by
similar authority, on August 3, 1867. It consists of two
Under-Secretaries, one .Assistant-Secretary, and the fifteen
members of Council above-mentioned. There is also a
numerous staff of officers and clerks, who are appointed
by the Secretary of State. The entire expenses of the
establishment are defrayed out of the Indian revenues,
even to the cost of the building erected for the accommodation of the India O:ffice. 0
T-he Secretary for .India and one Under-Secretary are
allowed to sit in the House of Commons ; but the members
a Bill, No. 92.
Hans. Deb. vol.
cxci. pp. 1210-1216.
b Hans. Deb. vol. cxcii. pp. 15981602, 1870. Ibid. vol. cxciii. p. 1870.
c 21 & 22 Viet. c. 106, sees. 15,
& 16.
Commons Papers, 1860,
vol. lii. p. 227. Ibi'd. vol. xviii. p .

•

101. Ibid. 1867, vol. xxxix. p. 753.
Hans. Deb.vol.clxxxvi. p. 1333. For
particulars showing the independent
position of the India Office towards
all other departments of state, see
Com. Papers, 1864, vol. vii. pp. 546549.
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of the Council for India are declared incapable of sitting
or voting in Parliament.d
The India Office is divided into separate departments :
one to conduct tho correspondence, both civil and military;
another, under an Accountant-General ; and another under
a Director-General of Contracts, with an Inspector of
Stores subordinate to him.e
Routine of
Drafts of despatches intended to be sent to India are
lm~inc8H.
prepared by the secretary of the department to which they
relate, revised by one of the Unde,r-Secretaries of State,
and then submitted to the Principal Secretary, who after
altering them as he thinks fit refers them to a committee
of the Council. The draft is therein considered and
amended, if necessary, and r~turned to the Secretary of
State, by whom it is laid before the Council, in such shape
as he may please, for their consideration and approval.
Every important despatch must be approved by the Secretary of State and signed by him, before it is sent. Those
of minor consequence are pa::;sed by the chairman of the
committees, or by tho departmental secretaries,. without
reference to the Secretary of State.~"
rosition of
The Under-Secretaries of State for India occupy the
Undt'r-Sc::;ame position towards their chief as do similar officers in
urotarios.
other dep~rtments. But, unlike the Secretaries to the
Treasury and Admiralty Boards, they have no recognised
place in the Indian Council, and are not permitted to join
in the deliberations of that body. When Sir CharlesWood
was Secretary for India he partially remedied this inconvenience, by directing that all papers should be referred
to the Under-Secretaries, and that one of them should
always attend the meetings of Council, so that he
~night at any rate hear the discussions which take place
therein. g But an Under-Secretary is still debarred from
participating in the proceedings of the Council, even in the
21 & 22 Viet. c. lOG, sees. 4,
And see ante, p. 265.
e West, Admin. of Sir C. Wood,
llP· 12-14.
d

12.

•

f Ibid. p. 12.
Commons Papers,
1861, vol. v. p. 359.
g West, Admin. of Sir 0. Wood,
P· 10.
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absence of his chief, which is regarcled as anomalous aml
unsatisfactory.h
THE AD.l\HRALTY.

This department of State may be said to date its origin Origin of
from the year 1512, when Henry VIII.-who had founded ;~~t.~dmi
the naval dockyards at Deptford, Woolwich, and Portsmouth, planted and preserved timber for ilaval purposes,
and made the sea service a regular profession-created an
office for the transadion of naval affairs, and appointed
commissioners to inspect the state of the ships of war and
naval stores, and to report thereon to the Lord High
Admiral, to whom the government of the royal navy was
then entrusted.
The guardianship of 1he seas, and, as a consequence, the
command of the naval forces, is by the common law vested
in the crown. In early times the crown delegated this
power to officers who were at first styled Guardians of the
Seas, and afterwards Admirals. The office of Admiral thus
forms ontl of the prerQgatives of the crown, but is distinct
from that of the sovereign, and" is capable of being conferred, either partially or in full, upon a subject. At first·
it would appear that there were four Admirals, having
charge of different parts of the coast, and answering to
the four seas, as they were called, of England. However Lord High
this may be, the first officer recorded to have been Lord Admiral.
High Admiral, or Admiral in full, was appointed in 1385.i
The office of Lord High Admiral is one of such dignity
and consideration, that it has frequently been conferred
upm;t a member of the royal family, and occasionally
retained by the king himself. It is only from the year
1405, however, that an uninterrupted series of these high
functionaries can be traced.
In 1636 the office of Lord High Admiral of England
was, for the first time, put into commission, the great
h

1

Hans. Deb. vol. cxcii. p. 1598.
of' Admiralty, 1861 (Commons PaReport of Committee, on Board pers, vol. v.),p. 41.
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officers of state being the commissioners. During the
Commonwealth, Admiralty affairs were managed by a
Committee of Parliament. At the Restoration of the
monarchy in 1660, James, Duke of York, was appointed
by his brother, the king, to be Lord High Admiral, and
he held the office for thirteen years. AfterwaTds, when
he ascended the throne as James II., he again declared
himself, in council, to be Lord High Admiral. In the
interval of his appointment and reappointment, and subsequently upon the accession of William III., the Admiralty
was a second time put into commission, pursuant to an
Act passed for that purpose by the Revolution Parliament
in 1690,i and which was enacted on account of the abuses
of power by the Lords High Admiral, in the reigns· of the
Stuarts, and for the purpose of removing any doubts as
to the complete and absolute transference of all the powers
appertaining to the office in question into the hands of
commissioners, whensoever it may please the crown to
place it in commission. This Act would seem, however,
not to have been brought into operation until ty,ro years
afterwards, when the House of Cbmmons came to the
following resolution : ' Resolved, That it is the opinion of
this Committee, that, in pursuance of his majesty's speech,
the House be moved that his majesty be humbly advised
to constitute a commission of Admiralty of such persons
as are of known experience in maritime affairs ; and that
for the future all orders for the management of the fleet
do pass through the Admiralty that shall be so constituted.'
This is the origin of the Board of Admiralty, as it now
exists ; and with two or three brief exceptionsth.e. commi§.- ....
sion bas endured under this statute from· the reign of
William III. until the present time.k The exceptions are as
follows : first, for about four months in the year 17U2,· the.
Earl of Pembroke was appointed Lord High Admiral.
His removal followed upon the accession to the throne of
2 Will. & Mary, 2nd sess. c. 2.
• Rep. on Board of Admiralty, p. 112.

J
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Queen Anne, who immediately afterwards replaced him
by her royal consort, Prince George of Denmark. Prince
George held the office for six years until his death.
Again, in 1827~ H.R.H. the Duke of Clarence (afterwards
King William IV.) was appointed Lord High Admiral on
the retirement of Lord Melville. His royal highness,
however, held the office for a very short period. He was
not allowed to have a seat in the Cabinet, contrary to
the invariable usage in the case of Fir:St Lords of the
Admiralty. Certain professional men, and others, heretofore acting as Junior Lords of the Admiralty, were appointed to act as councillors to his royal highness, after
the precedent established in the case of Prince George of
Denmark ; but the system was found to work so ill that,
in less than eighteen months, the Duke of Wellington
(then Prime Minister), was obliged to recall the patent
of the Lord High Admiral, and revive the Board of
Admiralty, agreeably to former usage. 1
The Commissioners consist of the First Lord and five
Junior Lords. They form a board, and are commonly
called, 'The Lords of the Admiralty.' They are appointed
by letters patent under the great seal, during pleasure,
' Commissioners for executing the office of High Admiral
of the United Kingdom of Great Britain and Ireland, and
the dominions, &c., thereto belonging, and the territories
or parts beyond the seas possessed by any subjects of the
queen.' Under this patent, as interpreted by usage, the
Admiralty Board conducts the administration of the entire
naval force of the empire, whether at home or abroad,
commands the royal marines, and has control over all the
royal dockyards, and of an immense number of labourers
employed therein in the building of ships and in the preparation of stores and materiel for the use of the naval service. It has also exclusive jurisdiction in respect to harbours, creeks, and inlets throughout the United Kingdom.m
1
Haydn's Book of Dignities, pp.
151-165. Rep. on Board of Admiralty, 1801, pp. 104, 111.
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m Rep. Board of Admiralty, pp.
108, 110, 152. For a graphic account of the multifarious labours of
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The Board is usually composed of eminent civilians and
distinguished naval officers. It comprises a First Lord,
who is a Cabinet minister, four naval lords, and a civil
lord, who is usually a member of the House of Commons. 11
There are two secretaries, one of whom is permanent, and
the other political. The political secretary is the organ
of tho board in the House of Commons, when the First
Lord is a member of the House of Lords. Any two lords,
with the secre~ry, constitute a quorum for the transa.ction
of business ; and an order signed by any two lords is
equally valid as if signed by the wh'ble boarc1. 0 The First
Lord and four Junior Lords only are eligible to a seat in
the House of Commons at any one time.P But a seat in
Parliament is not considered essential to the appointmeut,
except, perhaps, in the case of the civil lord. Before tho
Heform Bill it was easy enough to obtain seats for two or
throe of tho naval lords. Since then it has become much
more difficult ; and it has frequently happened that two
or throe of the naval lords have been out of Parliament; <I
consequently the position of tho civil lord has become more
important. It is, in facti, no adva1ttago to a naval offieer
to offer him a scat at the board, if yon also oblige him to
get a seat in the House of Commons. It is not easy, and
is very expensive, for naval officers to obtain seats. During
this gigantic department, see Mr.
Lindsay's Rpeech in Hans. Deb. vol.
clxix. p. 818. And see Mr. Cobden's
speech on .July 22, 18G4, condemning
the recent grent extension of government manufacturing establishments,
for the production of warlike stores,
clothing, &c., for the use of the Army
and Navy. Ibid. vol. clxxvi. p. 1907.
n 1'he number of Junior Lords-lm;s
varied from time to time. From
1718 to 1822 there were six, and also
a controller- and a treasurer- of the
navy, all having (or being eligible to
have) seats in Parliament. From 1822
to 1832 there were four Junior-Lords,
since whert there have been always
five. The Junior Lords, when in
Parliament, give their !tssistance to

government in the g·eneral conduct
of public business, in like manner as
the Junior Lords of the Treasury.
Hep. on Off". Salaries, 1850, Evid.
2G5G-2662. 1'ho question of the
composition of the Admiralty Board,
and the preponderance thel·ein either
of the naval or the civil element, is
one which rests altogether with the
government; and a11 attempt to in~
duce the Honse of Commons to pass
resolutions thereupon, has been resisted as an encroachment upon the
prerogative. Hans. Deb. vol. lxi.
Pl1· 1061, 1070.
_
_
__
o Hep. on Board of Admiralty, "P· 90.
P Act 2 Will. IV. c. 40. sec. 1.
.: Bee ~ommons Papers, 18iH, vol.
xlu. p. flo .
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nearly the whole of the Duke of Somerset's administration
(1859-1866) no:tle of the naval lords were in Parliament,
and they were not required to get seats. It need never
be a condition to their appointment, as it suffices, for all
purposes of naval administration, to have the First Lord,
the civil lord, and the political secretary in Parliament,a
provided they are men of sufficient weight to represent
the temper and wishes of the House of C~mmons at the
deliberations of the board. Injurious consequences have
resulted, in former times, from the naval lords having
been selected, primarily, with reference to political considerations, and their ability to get returned to the House
of Commons. It is not likely that this will be insisted
upon in future.b In fact, with a view to prevent the injury to the public service resulting from frequent changes
at the Admiralty Board, on the occasion of new administrations, the principle has been recently introduced of
considering one of the junior lords as permanent. This
rule, though not invariably acted upon, has been sanctioned to.a great extent, with manifest advantages.c And
here it may be remarked, that the fluctuating character Its defecof the board has, undoubtedly, given rise to many of the ~~T:u~io~.
causes of complaint and mismanagement which have been
directed against the Admiralty administration for several
years past. In 1860, a royal commission was appointed
to enquire into the control and management of her majesty's dockyards. This commission reported, early in
186'1, that the dockyards were in a state of inefficiency,
a Rep. on Off. Salaries, 1850, Evid.
2656, 2859. Rep. on Board of Admiralty, 1861, p. 49. Admiral Sir
F. W. Grey's letter in the Times,
April 20, 1867. But Mr. Disraeli, in
1853, gave his opinion in evidence
before a committee of the House of
Commons, that it was desirable that
a majority of the members of the
board should have seats in the
House of Commons, in order to ensur-e that harmony which ought to
VOL. II.
Q
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exist between every branch of the
administration and the House. He
attributed the weakness of the DerbyDisraeli ministry, in 1852, in regard
to its Admiralty Board, to the defective representation of the board in
the House of Commons. See ante,
p. 243.
b Rep. on Bd. of Admiralty, 1861,
p. 72.
• Rep. on Misc. Exp. 1860, Evid.
1415.
Q
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attributable chiefly to the defective constitution of the
Board of Admiralty, and to the existing organisation of
the subordinate departments, all of which tended to prevent due responsibility in any quarter, and was wholly
incompatible with effective and economical management.
The commission made various recommendations, for the
purpose of introducing a more efficient and responsible
control ; d and ~heir report was referred, in the same year,
to a committee of the House of Commons on the Board of
.Admiralty, which tookvoluminous evidence, and reported
the same to the House at the close of the session, but
without expressing any opinion thereon, having been
unable to complete their enquiry. In the following sesoion no attempt was made to re-appoint the committee,
tltere being a general impression, both in the country and
in Parliament, that the work of internal reform had been
suecessfully undertaken by the department itself, and that
many of the evilH formerly complained of had ceased to
exitlt.c
With the assistance afforded by the investig,ations of
this committee-which il'lducled amongst its members Sir
James Graham, confessedly one of tho best departmental
administrators ever known/ and who had twice iilled the
office of First Lord of the Admiralty-we will now consider, in detail, the functions of the Board of .Admiralty,
and the relative position and duties of the several rriem-·
bers thereof.
And first, as respects the mode in which the department
is controlled by the executive government.
It is the usage for the number of men required for the
naval service of the year to be considered by the Cabinet,
d Rep. of .Commission on Dockcarried into effect by government in
y11rds, Commons' Papers, 1861, vol. 1864, and the principal points of difference in regard to the remaining
xxvi. p. 5.
·
• But see Hans. Deb. vol. clxix. recommendations.
f See Mr. Gladstone's eulogium on
pp. 662, 666. And ibid. vol. clxxiii.
p. 10801 for a statement of the ex- Sir J. Graham, in Hans. Deb. vol.
tent to which the recommendations clxvi. p. 5.29.
of the Royal Commission had been
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determined upon by them, and then formally declared by
the queen in Council. The result is then communicated
to the Board- of Admiralty, upon whom it devolves to
carry out the decision of the government, by increasing
or diminishing the naval force, as the case may be ; and
to apply to Parliament to sanction the employment of the
force required, by voting the necessary supplies for the
maintenance of the same.~J
Again, the manr~er in which, her majestJ''s ships shall be
distributed upon home or foreign service is a Cabinet
question, and depend~ upon considerations with which the
Lords of the Admiralty are sometimes unacquainted, and
which are kept within the bosom of the Cabinet.h It is
the Colonial Office and the Foreign Office that guides
the Admiralty with respect to the strength of foreign
squadrons. 1
One or other of the principal Secretaries of State
is the medium for conveying to the Board of .Admiralty
the queen's commands for the execution of any service
which t~egoverinnent of the country may require. Every
Secretary of State h[!S co-ordiqate and co-equal power,
and any one of them conveying to the Admiralty, or to
theHorse Guards, the queen's pleasure, must be implicitly
obeyed by that department, which is, in fact, subordinate
to all the Secretaries of State when they convey the royal
commands. There is this distinction, however, between
the .Admiralty and the Horse Guards,-the former have
the power of moving ships, &c., delegated to them under
their patent, saving cases of exception where the queen's
pleasure is notified by a Secretary of State. The Horse
Guards do not hold by patent, but are distinctly subordinate, and the Commander-in-Chief never moves even a
corporal's guard from one place in the kingdom to
another, much less troops from home to the colonies,
g

Rep. on Bd. of Admiralty, 18611 Admiralty), Hans. Deb. vol. clxxxvi.
p. 967.
Mr. Corry (First Lord of the
i Ibid. vol. cxcii. p- 40.

pp. 35, 325.
h
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without the authority of a Secretary of State.k The
supreme authority of a Secretary of State, conveying the
queen's pleasure, is instantly recognised and obeyed by
the Board of Admiralty. If the Foreign Office require to
send a iieet on any particular service, the queen's pleasure
is convoyed through tho Secretary of State foi Foreign
Affairs. If it be deemed advisable to despatch a ship of
war to a colony, the queen'R pleasure would be conveyed
by the Secretarjr of State for the Colonies. If it be necessary to provide freight for the army, the qucen's pleasure
::;hould be convoyed by a formal <!ommunication to the
Admiralty, signed by the Secretary of State for War, or
by the under-secretary. This is the constitutional course;
although in practice, no doubt, the ordering of ships to
a particular station is very much a matter of arrangement
between the First Lord of the Admiralty and the Secretary of Statc. 1 After the first moving power has emanated
from the supreme authority, the department of the Admiralty is immcd.iately put into communication with the
working department on whose behalf the service is to be
undertaken ; and the board becomes directly responsible
in regard to the details of the service required, which
remain always in the hands of the departmental chiefs,
only that no change of plan should take place without the
cognisance and approval of the supreme authorities.m
In proof of the supremacy of tho executive government,
we are told that during the administration of the great
I~ord Chatham, he took the correspondence with naval
commanders into his own hands, and required the First
Lord of the Admiralty to sign instructions which he did
not allow him to peruse.n Ancl in 1807, the principal
See ante, ·p: 542~
And see Sir James Graham's evid.
Hep. on Off. Sal. 1850. Evid. before the Sebastopol Committee,
1553, 1554. Sir James Graham, 1854-5, vol. ix. pt. 3, p. 260.
n Knight's IIist. of Eng. vol. vi.
Rep. of Com. on Transport Service,
p. 227. Brougham, Sketches, &c.
1861, p. 42.
m Ibid. pp. 42-4{3,
Rep. of same first series, vol. i. p. 24. Rep. on
·
Committee in 1860, pp. 204, 207. Mil. Organisation, 1860, p. 396.
k
1
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members of the Board of Admiralty, in a document signed
with their own hanJs, formally denuded themselves of all
future knowledge and control of the secret expedition for
the seizure of the ships at Copenhagen, and directed that
the admiral in charge of the expedition should receive his
instructions from the Secretary of State, without the cognisance of the Admiralty. The effect of this was that the
First Lord, being a member of the CabineJ;, was cognisant
of the expedition, but that the other members of the
board were in total j_gnorance about it. o After all, the
Admiralty is but an executive board, and is necessarily
subject, on occasions of emergency, to the supreme control
of the crown, to be exercised through the Secretary of
State, whose order, in such case, would even supersede
the authority of the First Lord and of the whole board.v
This brings us to consider, secondly, the authority and
position of the First Lord. By the terms of the patent
creating the Board of Admiralty, every member of the
same has equal powers and responsibilities vyith the rest
of his c~lleagues; bu.t by uniform practice, amounting to
an unbroken prescription, the 1:latent is otherwise interpreted, so as to confer the power and responsibility principally, if not altogether, upon the First Lord. The First
Lord, in fact, exercises supreme and controlling authority,
and is personally responsible for the whole naval administration, his authority being only limited by the necessity
of carrying the naval lords with him in his measures, so
long as they remain in office. q
The junior lords are responsible to the First Lord for
the different departments which they superintend,r and
they must also be considered as responsible to the service
and to the country for their share in the naval adminis0
Rep. on Bd. of Admiralty, p.
124. A similar instance occurred in
1815, the particulars of which are
mentioned by Sir James Graham,
ibid. See also pp. 156, 157.
P Ibid. pp. 218, 504.

•

• Ibid. pp. 8-10, 28. See Sir
James Graham's evidence, ibid. pp.
103, 104, 135. And Admiral Sir F.
W. Grey's letter in the Times, April
22,1867, on the Board of Admiralty.
r Ibid. p. 44 .
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tration, and for the advice they have given to the First
Lord in respect thercto.a A vote of censure in Par-_
liament against the naval administration would affect the
whole board, equally with the First Lord ; they must
therefore be considered as sharing equally with him in
the credit or discredit of the same.t
The First Lord, being a member of the Cabinet as well
as head of the J\dmiralty Board, has the power of changing
the board-a power not indeed to be lightly resorted to;
but should differences occur which cannot otherwise he
removed, the other members of th•e board arc virtually
dismissible by him. Or, such members thereof as continue to oppose his policy, must necessarily resign. The
question being then practically presented for the decision
of the Prime Minister, he would have to determine whether
he would change his First Lord, or alter the eomposition
of the board.u In consequence of tho practical supremacy
of the First I"ord, though serious differences of opinion
between hi.rpself and his colleagues have arisen, yet they
very rarely lead to the retirement of the junior .members
of the Board, but the jttdgrnont o":f tho First Lord ultimately prevails. v If required, the First Lord will obtain
the sanction of the Cabinet, and the approval of the queen,
to measures which his colleagues are unwilling to adopt on
his sole recommendation.w
While it is admitted that the Board of Admiralty can
only be worked efficiently by the First Lord exercising
power to such an extent as to render the board really
subordinate to his will, there are grave constitutional
• Rep. on Bd. of Admiralty, pp. members of the board, who are never
91, 162.
mentioned in this connection. Ibid.
t Ibid. p. 06. It must be remarked,
p. 143. And see Hans. Deb. vol. lxi.
however, that when the naval ad- p. 1043.
ministration is discussed in Parliau Rep. on Bd. of Admiralty, pp.
ment, with a view either to censure !H, 135, 141.
v Cases cited, ibid. p. 184.
And
or approval, it is always spoken of as
the administration of the First Lord, Bee Sir James Graham's evidence
for the time being ; and he is always before the Sebastopol Uommittee,
praised or blamed, as the case may 1854-5, vol. ix, pt. 3, p. 261.
be, without reference to the other
w Rep. on Bd. of Admiralty, p. 185 .
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difficulties in the way of revoking the existing patent and
granting another, more in conformity with the usage
under which the terms of the patent are interpreted and
controlled. These difficulties were pointed out to the
committee by Sir James Graham, and they appear to
have been generally acknowledged by the executive
government a.nd ·by the leading statesmen of the day ; so
that while the Army administration has, within the last
fourteen years (since 1855 ), been underg8ing re-organisation on the principle of concentrated responsibility, both
in theory and practi@e, no attempt has yet been made to
alter the constitution of the Board of Admiralty.x
There is no rule or usage which either requires or
forbids that the First Lord of the Admiralty should be a
naval officer. Since the Revolution of 1688, the true
epoch of the commencement of Parliamentary government, there has been a certain proportion of naval lords
at the head of the Admiralty; the larger proportion,
however, have been civilians.Y But inasmuch as it is
essential, in a representative form of government, that the
First L~rd of the Admiralty should be a minister of the
crown, it will rarely happen that a naval officer will be
found in Parliament who is properly qualified for this
office ; it is therefore, of necessity, generally given to a
civilian. Moreover, as a rule, naval :First Lords have not
been such successful administrators as civilians, and their
appointment has not tended so much to bring naval knowledge to the Admiralty as it has to bring politics into the
navy, and to occasion chief commands to be conferred for
political reasons." Naval officers, while they are the most
able and trustworthy negotiators that the British government could employ in foreign parts, unquestionably clo
not make the best administrators in matters of a mixed
naval and civil character, including the conduct of business
x Ibid. pp. 138-140. See Hans. Deb.
vol. clxxxv. pp. 605, 616, 623, 639.
Y Rep. on Bd. of Admiralty, p. 116.

• Ibid. pp. 46, 71. And see historical precedents cited by Sir James
Graham, ibid. pp. 108, 109, 147.
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in Parliament.~ Sir James Graham was strongly in favour
of a civilian being at the head of the Admiralty ; and, in
view of the House of Commons being now the great
centre of power, he also considered it preferable that he
should be a member of the House of Commons, of high
parliamentary standing and experience. He regarded it
as very objectionable and inconsistent with the discipline
of the board, and the position of the First Lord, to
permit either a junior lord or the parliamentary secretary,
being subordinates, to represent the board in the House
of Commons.b On the other hand, ~uch a state of things
cannot always be avoided, as it would l;>e unwarrantable
to resolve that a peer should be disqualified from being
First Lord. In fact, it was admitted by Sir James Graham
himHelf, that the most brilliant and successful naval administrations have been those in which the First Lord was
n, peer." In the event of the First Lord being a member
of the House of Commons, the Admiralty must be represented in the House of Lords by some colleague in the
ministry. The centre of difficulty to a government is
with the body that holds the purse·st.rings, which naturally
leads to a predominance of Cabinet ministers in the
popular assembly. Since the time of the Hevolution, the
First Lord has not unfrequently been in the House of
Commons, and no difficulty has been felt on account of
the department not being directly represented, by one of
its own officers in the other House.d
The First Lord of the Admiralty has a very respom;ible
and laborious office. His duties may be stated, in general
terms, as follows :-First, the general supervision and
control of every department in the service ; secondly, the
consideration and determination of all political questions,
including all matters connected with the suppression of
Deb. vol. clxxviii. p. 698.
·
a Rep. on .Rd. of Admiralty, -pp.
bibid.vul.dxi.pp.l261~l289. Rep.
117, 14.'3. See also the opinions
of Sir F. Baring, and of Lord St. on Bd. of Admir. pp. 104, 110.
• Report, p. 114.
Vincpnt on this point, ibid. p. 164.
d Ibid. p. 114.
And of Sir John PaJdngton, in Hans .
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the slave trade; thirdly, the settlement of all questions
connected with naval expenditure, and the preparation
of the naval estimates, which are signedby him; fourthly,
all appointments to commands; fifthly, all civil appointments ; sixthly, all promotions; seventhly, all honours
and distinctions given to naval officers; eighthly, the
Mersea conservancy, the state of foreign navies and
intelligence; then, ht:J,rbours of refuge, railways, new
works, &c.e

•

The precise distribution of business amongst the other
members of the board rests entirely with the First Lord,
and it has varied from time to time. In the main, however, it is similar to that which was settled by Sir James
Graham, after his appointment as First Lord of the
Admiralty, in 1830/ and which will be described when
treating of the duties of the junior lords.
By usage, the First Lord is empowered to act, in cases ~ay act.
.f'
. Without.hJ~
. w1t
. h out re1erence
of necess1ty,
to h'1s coll eagues. g Certam
colleagu"'·
papers, as, for example, recommendations for the commutation of the sentence of death, or for the mitigation of
penal servitude ; or ·for the r~moval of a naval officer
from the half-pay list, are submitted for the royal sanction,
signed by the First Lord alone. h But in minor matters
of naval discipline, or where minor punishments are concerned, the recommendations to the crown proceed from
the board collectively.;
The patronage of the Admiralty is principally in the Patronage.
hands of the First Lord, subject to the approval of the
queen. The British navy and army are ostensibly commanded by the sovereign ; accordingly, the choice of
officers for all commands therein must depend upon regu.:.
lations established by the responsible advisers of the
crown, whose public characters are involved in the merits
of all subordinate officers, in every branch of the public
• Rep. on Bd. of Admiralty, app:s::.
No.1, p. 639.
f Ibid. p. 317.
g Ibid. p. 365.

h Ibid. p. 41.
Mirror of Parl.
1834, p. 2121.
; Cases cited, Report, p. 122.
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service.~<

The patronage appertaining to the First Lord
of the Admiralty is enormous. There are about nine
thousand naval officers, and two thousand civil officers,
who are dependent upon him for promotion. 1 He appoints admirals,m captains, commanders, and lieutenants,
to separate commands. The step from post-captain to
admiral is by seniority ; but promotion to the rank of
captain, and generally all promotiqns, except masters and
warrant officcrl!'l, rest with the First Lord. The First
Naval Lord has usually the scledion, with the First
Lord's approval, of lieutenants and·miclshipmen, masters,
pursers, and warrant officers. J3ut none of these promotions are infiuenced, in the least degree, by political
considerationH, which are not allowed to interfere in the
selection of officers for promotion, either in the naval or
civil departments of the service, or for particular commancls.n Groat pains are usually taken to select the best
men, whether for appointments or promotion.
Rep. Ild. of Admiralty, p. G:3G.
Jbi£7. 1)• 113.
m Tho ancient division of the flag
list into three squadrons of rod, white,
and blue, was abolished in 1804,
]~lag oflicers are now only rearadmirals, vice-admirals, and admirals. The white flag is now the
ensign of her majesty's fleet; the
blue, that of ships of the Royal
Nnval Heserve; and the red, the ensign of the merchant service. Hans.
Deh. vol. clxxvi. p. 258.
n See the Report of a Committee
of the House of Commons in 1853,
on dockyarcl appointments. This
committee was specially charged to
investigate ce1·tain alleged acts of
corrupt interference with the rules in
regard to appointments and promotions for the purpose of favonrmg the
interests of the party in power.
(Commons Papers, 1852-3, vol. xxv.
p. 3. And see ante, vol. i. p. 414.)
In 1858, when Sir J. Pakington was
at the head of the Admiralty, he
took effectual measures to prevent
promotion in the dockyards being
k

I

•

influenced by political favouritism.
(IIans. Deb. vol. clxxxvi. R· 1872.)
1n 18()0• when the Duke /If i:3omerset
was First Lord, a hoord minute was
passed, based upon an Order in Council of March 11, 185!3, expresAly discountenancing the use of political
influence in applications for appointments to office in the naval service ;
and another minute, to the same
effect, but still more stringently
worded, in regard to dockyard promotions. (Rep. on Board of Admiralty, pp. 30, 39, 95-98.) See Lord
Grey's obs11rvations on the vast improvement which has taken place of
late in regard to the principle which
governs the exercise of patronage,
in the navy and army. (Parl. Govt.
new ed. p. 285.) In proof of the imyartiality of the Palmerston adminIstration towards employes in the
dockyards, and of the independence
of the employes themselves, it i:nay
be mentioned,' that in February 1863,
Mr. Ferrand (a Conservative) was
elected as member of Parliament for
the borough of Devonport, a place
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The system of promotion and retirement in tl1e Royal Naval nomblations
Navy is now regulated, for the most part, by Orders in and proCouncil. The nomination of cadets is principally vested motions.
in the Board of Admiralty ; the First Lord having usually
some sixty or seventy in a year, and each junior lord
about five or six ; but a flag officer, on being appointed
to a command, nominates two, and a captain ordinarily,
on commissioning a ship, nominates one. Certain nominations are likewise placed by the Admiralty i!t the disposal of
colonial governments, and some are given for competition
to certain schools. The age of entry is from twelve to
fourteen. The cadets then commence their professional
education and career. The system of naval promotion
may be described generally as one of selection, from the
rank of sub-lieutenant to that of captain, and of advancement by seniority from the rank of captain to that of
flag officer ; certain qualifications, however, being required
of every candidate for promotion. The crown retains, of
course, the right, by its prerogative, to advance a captain
out of lJ.is turn ; but in practice this power is rarely exercised. In time of "\'tar, emine11t services may call for an
extraordinary promotion ; and even in time of peace, the
government has the power, by Order in Council, to have
recourse to promotion by selection, whenever a necessity
may arise for the exercise of this prerogative. o
Some few promotions are made by the board ; some
for special services, others according to custom, as on an
admiral hauling down his flag; but for these the First
which contains large public establishments in connection with the Admiralty, against Sir F. W. Grey, a
junior lord of the Admiralty, who, if
the dockyard people had abstained
from voting, would have been returned; but who had a majority of
150 dockyard votes recorded against
him. (Hans. Deb. vol. clxix. p. 784.
Ibid. vol. clxxiii. p. 910. Dod's
Parl. Companion, 1864, pp.109, 195.)
For testimony as to the honourable

conduct of Admiral Grey, in refusing
to receive any deputation of dockyard men, or to promise to redress
any grievances, during his canvass,
see Hans. Deb. vol. clxix. p. 1030.
See further, on this subject, ante, vol.
i. p. 392, n.
o Report of Commons' Committee
on Navy (Promotion and Retirement), 1863, pp. iii. vii.-ix. And
index, p. 476. See also ante, vol. i.
pp. 3:.J7, 329, 337.
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Ijord, as head of the department, must also be considered
responsible.P All the higher appointments, whether naval
or civil, appertaining to the Admiralty, the dockyards, &c.,
are in the gift of the First Lord, who in fact has the whole
patronage of the navy, with the exception of the Vice-Admiral and Rear-Admiral of England, the Commissioners,
Governor, and· Lieutenant-Governor of Greenwich Hospital,q which are in the hands of the Prime Minister. But
the Pirst Lord *ould make no appointment to commandsin-chief, on foreign stations, of any importance, without
previous communication with the Prime Minister. Promotions from mnk to rank in the royal dockyardswherein some 16,000 labourers, of various kinds, are
employed r-are made upon the recommendation of the
superintendents, agreeably to seniority and merit combined."
It must be observed, however, that in tho exercise of
his patronage, the :First Lord has not, like the Secretary
for War, any exclusive authority; he ean only act in conjunction with the board. All naval officers' COirlJllissions
are from the Lords of the.Adrniralty, not from the queen;
and like all their other acts, arc not vaJid in the name of
the First Lord alone, but require the formal signature of
a second lord, and to be countersigned by the secretary.
. 'rhe oommissions of officers of the marines are signed by
a Secretary of State.t

-------------------

'Board promotions are promo~
tiona made for distinguished service.
Instead of being made by the First
Lord alone, they are made by the
board, and they are therefore loolred
upon as a greater compliment.' Rep.
on Navy Promotion, 1863, p. x.
q By the Act 28 and 29 Viet. c. 89,
the offices of Commissioners and
Governors of Greenwieh Hospital
are abolished, and the government of
Greenwich Hospital and of the
schools thereof, as weU as the lands
and property belonging to the same,
are vested exclusively in the Board
of Admiralty ; who are empowered
P

•

to appoint such officers, &c. as tl1ey
think fit. The expenses of the institution, and of everything connected
the1·ewith, to be annmtlly voted by
Parliament.
r Hans. Deb. vol. clxxvii. p. 1136.
' Rep. on Off. Salaries, 1850, Evid.
2684-2094. Rep. on Bd. of Admiralty, 1861, p. 159. Murray's
Handbook, p. 265. The government
patronage in the dockyards is now
very small, as promotions are mostly
nuder fixed rules. Hans. neb. vol.
clxxi. p. 670.
t Murray's Handbook, p. 266. Act
25 Viet. c. 4.
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. The appointment of naval cadets formerly rested entirely
with the First Lord, subject to the candidate passing a
standard examination. .But according to present practice,
the First Lord claims only one-half of such appointments,
and the other moiety is divided between the junior lords
and the first secretary. Every captain is allowed on~
nomination, and an admiral two.u
The salary of the First Lord of the Admiralty is 4,500l. Salary.
per annum, together with an official residence. Beyond
this he has no emoluments or advantages of any kind.v
We have next to consider the appointment and duties Junior
of the junior members of the Admiralty Board. They are ;;~i~~~.
five in number, and are all fully occupied in transacting
the business of the department.
When a new administration is formed, the person selected
by the Prime Minister to be First Lord of the Admiralty
communicates with him upon the choice of the other
members of the board, and when they have agreed together upon certain naval officers and civilians as likely to
constitute a good board, they submit the names to her
•
majesty ior approval.w•
Of the five junior lords, four are always naval lords,
two of whom are generally admirals.
Before the appointment of Sir James Graham, in ] 830, Their duties.
to preside over the Admiralty, the junior lords had no
special and distinct duties assigned to them, and the business was conducted by a very cumbrous and inefficient
machinery. The control and the responsibility were alike
divided, and there were endless delays in the transaction
of business."' But this able administrator succeeded in
effecting some valuable reforms in the departmental organisation. He introduced the system of concentrated
responsibility, which-together with the best advice obtainable, to aEsist the judgment of the head-he declared
u Rep. on Bd. of Admiralty, pp.
152, 201, 257.
v Parkinson's Undflr Government,
p. 15. Rep. on Off. Salaries, 1850,

Evid. 2672.
w Rep. on Bd. of Admiralty7 pp.
50, 148.
x Ibid. pp. 131, 146.
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to be indispensable to good administration. He divided
the whole business of the department into five separate
heads, and appointed one lord to attend exclusively to each
class of matters. He maintained that no one man could
conduct a great department like the Admiralty unless he
1pade good choice of his instruments. This is unquestionable ; his own eye cannot see, nor his own hand perform
everything : he must see through the eyes, and .work
through the in~rumentality of others. Much depends on
the choice of the junior members of the board, who are
the eyes and hands of the First Lord. If they do their
duty diligently, and act faithfully by him, he is, or ought
to be, through them, cognisant of everything, and must
be supreme over all the five juniors, who are each subordinate, and co-ordinate under him. It was upon these
principles that the reorganisation of the Admiralty was
cffeetcd by Sir James Graham, and the scheme he intro<ltteccl has Ktood the test of thirty years' experience, and
met with tho approval of successive chiefs of this great
department of Statc.Y
The arrangement of clqtics among the junior lords is as
follows:" It is the province of the ~"'irst Sea Lord to attend
to the composition, distribution, and discipline of the British
fleet, the preparation of orders to ships in commission,
the steam navy, the advanced ships, the protection of
trade and fisheries, dockyards, the appointment of commanders, coastguard and volunteers, pensioners, seamen
riggers, naval rendezvous. Another sea lord has the
appointment of officers under the rank of commander,
punishments, courts-martial and courts of enquiry, prize
and admiralty courts, marines and marine artillery, dockyard battalions, pirates, salvage, collisions at sea, and the
Royal Naval College. Another sea lord superintends the
victualling and store departments, transport, convict, and
Y Hep. on Off. Salaries, 1850, Evid.
dence, ibid. p. 342.
2703, 28GO. Sec Hep. on Rd. of
• See the distribution of business,
Admiralty, 1861, pp. 121, 127, 134, in Rep. on Bd. of Admiralty, 1861,
142. See also Sir C. Wood's evi- Appx. No. 11 p. 639.
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emigration service, appointment of paymasters and clerks
ships' libraries, signals, yard craft, and experiments, except
in steam. .Another sea lord overlooks the pension, hydrographic, harbour, and medical departments, medical
surveys, officers' pay, debts, compensations and allowances, compassionate fund, admission to Greenwich Hospital, passages,. pilotage, Humane Society, medals, and
uniforms.
The Civil Lord superintends the depaortments of the
Accountant-General of the Navy and of the Director of
Engineering and Architectural Works, the mail packet
service, the civil affairs of Greenwich Hospital, the educational, and minor branches of the service. By an order
of the First Lord of the Admiralty (the Duke of Somerset), at the commencement of the financial year 1864-5,
a change was made in the position and duties of the Civil
Lord of the Admiralty. He is now called the Financial
Lord ; he signs the estimates that are presented to the
House of Commons., and- is- considered to be in charge
(under the Fitst~Lord)of, arid tobe responsible for advising him" upon, all qu~stions inv_olving financial considerations ; either alone, as in the case of works-of which
department he is the superintending lord, or in concert
with the superintending lord, as in the case of shipbuilding, stores, and other expenditure. The effect of this
arrangement is, to place in the continuous knowledge of
one of the parliamentary representatives of the Admiralty,
all matters connected with expenditure. This change has
been very carefully considered, and appears likely to work
well. a
But this scheme of duties is liable to alteration, from
time to time, according to circumstances. Such alterations would rest with the First Lord, after consulting the
• Rep. Com. on Pub. Accts. 1865, Commons, is familiarly known by
Evid. 631-641. Hans. Deb. vol. the name of 'Boots,' within the
clxxviii. p. 692. The junior civil walls of Parliament.
Hans. Deb.
lord, having a seat in the House of vol. clvii. p. 1335.
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other members of the board.b Each lord, while individually responsible for the details of his particular branch,
consults the First Lord or the ·board, by whose delegation
he acts, on all the larger questions which arise. c For this
purpose, and to carry on routine business, the board meets
daily, except on Saturdays.d But upon an emergency,
orders can be given, signed by any two lords, and the
secretary, without a formal board meeting.e
The duties ~nd functions of the board have been
defined, by Sir James Graham, as follows :-Board meetings ought to be held constantly. All reserved points,
from all the different departments, should be brought before the board by the superintending lord, as well as the
current business of the clay ; and the First Lord, being
always present, in the chair, should, before giving his
opinion aH to what the answer to a letter ought to be, or
what the decision upon a matter submitted, first afford to
every member of the board an opportunity of expressing
an opinion on the matter before him, and should then state
his decision-in the light afforded to him by the views
expressed by his colleagups-ancl <Jirder the secretary to
note it.r rrhe present routine· of business at the Admiralty Office agrees, in the main, with Sir James Graham's
ideas; the difference being merely such as would confer
greater personal authority upon the First Lord, and less
upon the board in its collective capacity.
The daily routine at the Admiralty has been thus described by Admiral Sir F. W. Grey, who was senior Naval
Lord of the Admiralty (1861-66) :-The department is
divided into ten branches, each having a chief clerk. On
the arrival of letters, they are opened by the reader, in
presence of a secretary, who reads and endorses upon
them the name of the lord or lords to whose branch they
b Report on Bd. of Admiralty,
p. 28.
c Rep. on Off. Sal. 1850, Evid.

2705.

Hans. Deb. vol. clxxviii. p. 692.
• Rep. on Off. Sal. 1850, Evid. 12.
r Rep. on Bd. of Admiralty, pp.

d

118, 133 .

•

THE ADMIRALTY.

609

relate. Ordinary business is disposed of by the superintending lords, who make the necessary minutes on the
papers, affixing their initials thereto. On any important
question the superintending lord obtains from the heads
of branches, ·and from the Record Office, any previous
correspondence or other information he may require.
When prepared to do so, he brings the subject before the
First Lord, and such of his colleagues as are interested in
it. The result of their deliberations and•the decision of
the First Lord are then embodied in a minute, to be
brought before the board at its meeting, at noon. Thus
each lord is prepared to bring forward all the business
belonging to his branch which it may be necessary or
desirable to communicate to his colleagues, or to discuss
more formally at the board. The minutes as finally agreed
upon receive the board stamp. In most of the important
cases, the course to be followed is to a great extent previously decided by the First Lord, after consultation with
the lords to whose branch the business belongs, and the
board stamp is then little more than the formal authority
for carrying out that decision.
The minutes are sent through the chief clerk to the
branch which they concern. The letters or orders thereon are framed with the most rigid adherence to the
minutes ; and any deviation therefrom, or from established
precedent, should be represented by the head of the branch,
to the superintending lord, or to _the secretary. When
duly prepared, the letters are submitted to one of the
secretaries for oversight and signature. The result is,
that the business of the of-fice is transacted with rapidity
and regularity, while the daily meetings of the board, and
the. free and unreserved communications of the different
m.embers with each other, and with the First Lord, contribute materially to the efficient working of the system ;
thus combining complete unity of action with a welldefined responsibility. It would be easy to show by examples, adds Sir F. W. Grey, that this system, 'while it is
VOL. II.
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admirably adapted for carrying on· the daily routine of a
department charged with the most complicated duties,
admits of the most rapid and vigorous action whenever
an emergency requires it.' 0
As a general rule, every board order, issuing from the
Admiralty must be signed by two lords, and the secretary ; and if proceeding from the sole authority of the
First Lord, it is nevertheless requisite that the signature
of another lord •should be appended. If he cannot induce
any other lord to take the responsibility of signing the
order with himself, the First Lord has no a]ternative but
to obtain, from the Cabinet and the Crown, a new board.
In some very exceptional cases, however, board orders are
signed by a single secretary. Mere letters, of COJ.lrse,are
signed only by the secretary/
The teehnical rules of a board, apart from usage, are
not observed at the Board of Admiralty ; it is not usual for
divisious to take place at board meetings, though there is
no positive rule forbidding the practiee. But votes are
never taken for the purpose of overruling the decision of
the First Lord. g Tho board is inv~luablo as a c"ouncil of
advice to tho First LorJ, but, as we have alremly seen,
though in theory a governing body, each member under
the patent constituting the board having equal powers and
responsibilities with the rest, in practice the First Lord is
virtually supremc.h
Owing to the multiplicity of business, a great deal must
be left to the secretary of the Admiralty, much also to
the charge of the junior lords. It is only the more important matters which are submitted to the First Lord.
But much discretion, and mutual confidence, is necessary
in carrying out a system so complex and laborious. Most
of tho ordinary routine business is transacted by the principal subordinate officers, who are all responsible, through
• Letter on ' the 'Board of Admiralty,' in the Times, of April20, 1867.
, t Rep. on Bd. of Admiralty, 1861,
pp. _193, 23G, 318 •

•

Ibid. pp. 125, 159, 173, 339.
See ante, p. 597. Rep. on Oft: Sal.
1850, p. 8. Rep. on Ed. of Admiralty, 1861, pp. 2181 504.
g

h
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the superintending lords, to the First Lord.; But while
the supremacy of the First Lord in the control of the Admiralty is unquestionable, and is essential to the complete
carrying out of the principles of parliamentary government, nevertheless, the First Lord himself undoubtedly
derives weight in Parliament, and in the opinion of the
community, from the belief that he speaks and acts, not
on his own sole responsibility, but with the concurrence
of competent naval advisers. And in addition to the concentrated naval advice obtainable from its own members,
the board has the power of appointipg commissions of
enquiry, composed of persons, either professional or otherwise, who, may be deemed capable of affording valuable
counsel on any doubtful question coming under the notice
of the depa.rtment. Moreover, the First Lord is at liberty,
· 11er Wlt
· h or w1t
· h out concert amongst JliS
• co11eagues, to
e1t
apply to any quarter whatever, for advice and assistance
to aid him in forming a correct judgment on any matter.i
With these advantages, it is not surprising that the
Admiralty is remarkable, in eomparison with other department"s of state, fo:e the rapi~ity with which its work
. transacte d ; an d espec1a
. lly 10r
.c
. wh'1ch
IS
t h e manner m
business is conducted at board meetings, without unnecessary discussion. Whatever faults may be found with the
theoretieal eonstitution of the board, it is undeniable that
the entire system of Admiralty administration has, for
several years past, been gradually improving ; and it may
now be considered as working, on the whole, satisfactorily,
notwithstanding tha. complaints which continue to be
made, from time to time, upon the subject.k
The principal defeet in the present system, as an instrument of naval rule, has been stated by Sir Jc,hn Pakington
(who was First Lord during the Derby administration), to
i Rep. on Bd. of Admiralty, pp.
Clarence Paget, on August 1, 1862,
in Hans. Deb. vol. clxviii. p. 1146.
44, 45.
And the debate on Mr. Seeley's moJ Ibid. pp. 68, 168, 339.
Ibid. vol.
k Ibid. pp. 56, 146, 160, 165, 174, -tion, on Feb. 19, 1867.
3UJ. See the remarks of Lord clxxxv. pp. 588-640.
}!.

}!.
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be this: That while the First Lord is practically supreme
and responsible, in rcganl to things done, there is a lack of
proper responsi!Jility for things left undone. For example :
the First Lord may have a strong opinion in favour of the
adoption of certain improvements in the department, or
serviec, but may meet with strenuous opposition from his
prol'c,~siona1 colleagues, to which he may yield, without
being eonvinced, and may justify his own course to the
ptthlie by snyin~ that he was unwilling to sot aside the
opinions of men who were generally better informed in
11avnl matters than himself; while, in faet, his own views
were those which ought to have prevailed. This leads to
a Rystem of compromise, which is wholly incompatible, so
fitr ns it may extend, with vigour of administration. Sueh
a llcfcct ean only be rcmeuiod by defining more strictly
the rcspom;ibjlity of tho First LonV
It has also been urged that the board is defective, from
the abseuec~ of individual responsibillty for the practieal
aclministration of the· several department:;; personal responsibiLity beiug, to a great degree, superseded by the
collective responsibility 9f the board, which is a very
imperfect and unsatisfactory substitute for tho distinct
personal responsibility of each lord for the bmnch over
which he presides. The remedy suggested for this evil is
the introduction of the principle of permanence into the
ofHce of junior lords, assimilating their position to that of
the permanent Under-secretaries of State.m Already this
prineiple has been recognised ; for example, the late Sir
R S. Dundas, First Naval Lord, wiho died on June 3,
18.61, was a member of successive Boards of Admiralty,
of different politics ; and generally the board has not had
sueh a decided political eharacter of late years as formerly.
Neither is it necessary that it should have, as in fact very
few political questions eome before the board. Sometimes two, sometimes one, ofthe.old members a.rP retained,
1 Rep. Bd. of Admiralty, 1801, pp.
190, lD7, 212.

m

Ibid. pp. 514, 034.
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on a change of ministry; although, be it observed, they
are all formally reappointed. It is not considered advisable that they should be made permanent in any other
sense, lest it should affect the responsibility of the First
Lord.n Sir .James Graham expressed himselfin favour of
such an arrangement, provided the members of the old
board who may remain in office be not in Parliament,
and opposed to the new administration. It is quite indispensable that any lord of the Admiraltj, having a seat
in the House of Commons, should be a political adherent
of the party in power. This has not always been the
case ; during the existence of the old Navy Board it was
otherwise, but it would now be regarded as imperative.
0

Upon the appointment to office of the Gladstone Ministry, in De- New Adcember, 1868, they resolved upon effecting some important reforms miralty
in naval administration. On December 22, the New Admiralty Board.
Boa,rd wa,s ga,zetted. It consisted of the First Imd (Mr. R. C. E.
Childers, M.P.) and four Junior Lords, instead of five, as heretofore.
Two of the Junior Lords are Admirals,-one of them being also the
Controller of the Navy,-and the other two, members of the House
of Com~ris ; one of whom is a naval officer, and the other a civilian.
•

Apart from the question of organisation, there is one
important feature of Admiralty administration which
has attracted much notice in Parliament latterly, and
which is confessedly susceptible of improvement, viz. : the amount of expenditure incurred by the board in the
construction and repair of ships.
On February 19, 1868, ;Mr. Seeley, a private member, suc- Cost of
ceeded in obtaining the appointment of a select committee of the ships, and
Admiralty
House of Commons to enquire and report-first, as to the applica- accounts.
tion of moneys voted by Parliament for the use of the Admiralty in
the building, repairing, and equipment of her majesty's ships; and
secondly, as to the accounts of the department, and more especially
as to the method in which they should be prepared for presentation
to the House.P On July 27 this committee made their report. They
approved in the main of the form and construction of the accounts
n Rep. on Board of Admiralty, pp.
P Hans. Deb. vol. cxc. pp. 89010, 11, 44, 48.
.•
924.
o Ibid. pp. 107, 131, 181.
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furnished to Parliament, but suggested certain improvements there-.
in, and fuller explanations to be appended to the estimates. In regard to the other portion of their enquiry great differencftS of opinion
were disclosed in the evidence taken, and in draft reports laid before
the committee on behalf of the opponents and defenders of the board,
as to whether ~lw charg·cs of a wasteful and improvident use of the
moneys granted for Admiralty purposes, were well founded : but inasmuch as, in the view of the committee, no imputations rested on
the cl1aractor of the officers of t.ho Admiralty, they did not feel able,
so· late in the se~sion, to do more than roport the evidence, and
the observations thereon in the proposed draft reports, to tho
House.q
Socrobnier-::
to tho Admiralty.

We have next to consider the position and duties of
the Secretaries to tho Admiralty. There are two, one
political or parliamentary, who is usually appointed by
the rrimo Minister, and who vacates his office with a
change of the ministry ; the other permanent, who holds
oiliee during good be.haviour.r rnlo two secretaries have
very important nnd responsible duties. They arc always
ill ntten<lalln<~ at meetings of tho board, keep minutes of
tho proceedings, conclnct the ofT:kinl correspondence, and.
eommun.ieate to the heads of the various departments of
the Admiralty the oflicinl instrueti<'ns of tho board.
The permanent secretary is, moreover, a safeguard to
prevent the individual junior lords from tmnsgressi.ng
their ordinary powers, as it woulcl be his duty to call the
attention of the board to any act which was irregular or
unauthorised. He is in direct communication with the
· :First Lord every day."
The permanent secretary may be either a naval officer
or a civilian. But Sir James Graham, who had experience of both, gave a decided preference to a civilian
for this office. t In like manner, the first, or parliamentary secretary may be either a civilian or a naval
officer, but experience has shown that it is preferable he
Commons Papers, 1867- S,N o.4G9. pol. secy. to the Admiralty, in Hans.
Rep. on Board of Admiralty, 1861, Deb. vol. cxxvi. p. 883.
• Rep. on Board·. of Admiralty,
p-p.l07, 23G. While in oflice together
each secretary is responsible for the 18Gl, "PP· 47, 52.
• Ibid. p. 146.
acts of the other. Mr. Stafford, exq

r
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should be a civilian, on account of his peculiar position at
the board. };Ie is, strictly speaking, the servant of the ,
board, to attend all its meetings, and note down the
decisions thereat; and he has no right to vo~unteer his
opinions at board meetings, ·or otherwise attempt to
exercise any co-ordinate authority. It has sometimes
happened, when a naval officer of rank higher than that
of members of the board has been appointed to this
office, that he has been tempted to assmhe an authority
beyond his position. At the same time, the true position
of the first secretary is one of great trust and responsibility. It is important that he should have a seat in the
House of Commons, and that he should be the political
friend and confidant of the First Lord. As such, he has
every opportunity of communicating confidentially with
his chief, and bringing his views on any matter under his
notice, without obtruding them informally.u The opinion
of the secretary may also be regularly given, in writing,
in the 'circulation papers' or minutes which are circulated a~ong the members of the board, for the purpose
of ascertaining their t>pinion on questions, prior to their
being submitted. for the decision of the board collectively.v
T.he duties of the parliamentary secretary vary consi~
derably with the position of the members of the board.
If the First Lord is in the House of Lords, it usually devolves upon the secretary to represent the department in
the House of Commons ; to move, explain, and defend
the .estimates, and generally to take charge of the financial business. Should, however, a junior lord be in the
House of Commons, it is probable that he might undertake a large portion of this work because of his superior
position to the secretary. w In point of fact, however, the
parliamentary secretary is considered as the mouth-piece
and organ of the department in the House of Commons;
u Rep. on Board of Admiralty,
1861, p]l. 115, 145, 155} 189.

v

w

Ibiri. p. 190.
See Ibid. p. 435.
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unless the First Lord hrts a seat therein, when he is, of
course, the representative, and takes charge of the more
important matters, being assisted) as regards details, by
the secretary."
The salary of the First Lord of the Admiralty is 4,500l.
per annum, with an official residence. The five junior
lords receive l,OOOl. per annum each, in addition to
which three of them arc allowed residences, another a
HUm of 200l. per annum, in lieu of a residence ; but the
civil lord has no residence or allowaneo in lieu thereof.
rrhc parliamentary secretary receives 2,000l. per annum,
with a residence, and tho permanent secretary ll500l. per
annum.Y Tho committee on official salaries, in 1850, rer:ommendccl that reside11ces should be allowed only to the
:First Lord, tho senior Naval I..~ord, and the :first secretary;
but this arrangement has not been carried out. It is of
great importance that at least those three functionaries
should always be at hand, to form a board and to act for
tho c1cpartmont, on any suddun emergency."
Under the general direction of tho secretaries. the Admiralty Office is superintended by s!x principal officers of
tho navy, ~o each of whom is given a salary of 1,300l. per
annum--3001. of which is in lieu of a house, and is to
be deducted whenever an officer is in occupation of an
Admiralty residence. These officers are as follows : The Controller of tho Navy (in whom is vested the entire
responsibility of the dockyards; a) tho Accountant-General
of tho Navy; the Storekeeper-General (who checks the
x Rep.
on Off. Salaries, 1850.
Evid. 2704. Murray's Handbook,
p. 266.
Y Navy Estimates for 1868-9, p.
13. The First Lord, however, receives
an allowance of 166l. per annum, and
each of the junior lords, as well as
the first secretary, an allowance of
110l. per annum-' in lieu of' oil.' 'l'he
second secretary receives 37l. a-year
for the same purpose. Commons
Papers, 18661 vol. xlvi. p. 1. Hans.

Deb. vol. clxxxi. p. 1848. Navy
Estimates for 1867-8, p. 11.
• Hep. onOfi'. Sal. Evid. 2869.
a Hans. Deb. vol. clxxiii. p. 1306.
It was proposed by secretary Sir
John Paldngton, in 1867, to create a
new office, to be called the Superintendent of Dockyard Accounts, whose
duty it should 1m to co-operate with
the Controller in the financial management and general oversight of' his
department, in connection with the
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supply of stores al}d timber to the Controller of the Navy);
the Controller of Victualling ; the Director-General of
the Medical Department ; and the Director of Engineering
and Architectural Works (who constructs the barracks
for the marines, and all the great buildings connected
with the dockyards). All these officers are independent
of each other, but are responsible to the board for the
general conduct and for all the details of the duties of
their respective departments. They are always consulted
upon every important measure affecting those duties, but
they are subject to general directions from the superintending lord as to any particular service which they may
be required to undertake. Whenever occasion calls for it the
First Lord himself communicates directly with these officers.
With the Controller of the Navy such communications are
most frequent, affording to him constant oppo;tunities of
laying before the First Lord his views upon the state of
the shjps of thfl ~. pavy,. and the measures he may deem
necessary to maintain them in an efficient condition. b
There are also other minor but important departments,
such as that of the Di'rector of Transports, the Registrar of
Contracts and Public Securities, and the Hydrographer.c
Each department is placed under the superintendence of
one of the junior lords. All the subordinate officers hold
office during pleasure; but this tenure is considered to
be tantamount to that of good behaviour, as it is admitted that the power of removal should be exercised
with great discretion, and certainly not upon changes of
administration. d
presentValuer, and Inspector ofDock,yard Work. Kans. Deb. vol. clxxxv.
pp. 614, 622, 625, 647. The idea has
not yet been carried out ; but see
Ibid. wl. cxc. p. 914.
b Admiral Sir F. W. Grey, letter
on the ' Board of Admiralty,' in The

Times, of April 20, 1867.
• Navy Estimates 1868-9, pp. 13,
16,26.
d Rep. on Board of Admiralty, pp.
118, 173. Hans. Deb. vol. clxxi. p.
669. And see ante, vol. i. p. 389.
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The Transport Department.
1'ransport
Office.

A select committee of the House of Com1nons on the
Transport service, in 1861, recommended the creation of
a distinct and separate Transport Office, to be under the
responsible control of the Lm;ds Commissioners of the
Admiralty, for transport of every kind that might be required by the ~ovornment to any part of the coast of
Great Britain and Ireland, and to all the colonies and
possessions of the British crown, including India, and to
comprise all such services heretofore performed under
the direction of the Admiralty, the War Office, the India
Office, and the Board of Emigration. The new office to
be conducted by permanent working commissioners with
a competent staff of employes. Particulars in regard to
the duties •proposed to be assigned to these commissioners,
and the :.~dvantages anticipatecl from the new system, will
be found in the report of the select committee ; although
the committee, in recommending to the consideration of
the House, and to the attention of her majesty's .government, the general question of the • proposed change of
system, forbore to express any lengthened opinion on
mere matters of detail, from a desire not to encroach
upon the proper functions of the executive. 0
The system as above proposed was not altogether new.
During the Russian War, in 1854, when Sir James Graham
was :First Lord of the Admiralty, it proved that the branch
conducted by the Controller of the Victualling and
Transport services, under the supervision of one of the
lords of the Admiralty, was quite inadequate to perform
the increased duties ofth(3_Transport service satisfactorily.
Accord.iogly, --in February 1855, a separate Transport
Board was established, which continued in operation until
1857, after the close of the Russian War, when it was
abolished. It consisted of three wo:rking commissioners,
• Commons Papers, 1861, vol. xii. pp. 379-384.
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one of them a naval officer, another a military officer,
and the third a gentleman from the merchant service. It
is now proposed to re-constitute this board, with enlarged
powers, as a permanent department; a board being considered preferable, because it is necessary to represent
different interests. r
Pursuant to the recommendations of the committee of
1861, the question of the Indian Transport service was
referred to a departmental committee composed of officials
belonging to the .Admiralty, the War Office, and the India
Office, who duly reported on the subject. Nevertheless,
up to the present time the recommendations of the Commons' committee in regard to the proposed Transport
Office have been but partially carried out. The War
Office and tge _Adrnir:a.lty __are .both favourable to the.
scheme, but it has been strongly opposed by the Indian
department and by the _Colonial Office. g Consequently
the Transport service is still conducted as heretofore under
theauthority~of-cTistiiicfclepartments; although great improveln~nts ·have been effected in the Transport business
of the vVarOffice -ana the .Adm.iralty.h
()n April 5;, 1864, the House of Commons were in-fonned~h~at-negl'rtiattonsWere-iri-progress with a view to
bringing the Indian Transport service between England
and Alexandria under the control of the Admiralty. i
The Transport department of the Admiralty is presi~~d_OVt:)r_l:>ya director of transports (who receives
1 Commons Papers, 1861 vol. xii.
1
PP· 379, 448.
·
-- - --·g See correspondence between the
India Office and the Admir_alty,---an<l.
between the-Doloni9JOffice and the
.Admiralty,-relative to the recommendations of this committee (Commons Papers, 1862, vol. xxxiv. p.
901 ; vol. xxxviii. p. 467. Hans.
Deb. vol. cxc. P• 338.) The experience derived from the Abyssinian w~w,
in 1868, wherein everything went
on well but the Transport service,
has revived the question, and will

probably lead to the establishment
of a transport system, 'which might
be beneficially employed in times
of pilace, and be·capable ofindefinite
expansion in time of war.' Secretary
Pakington, Ibid. vol. cxci. p. 59.
And see Ibid. vol. cxciii. p. 1247.
But see Quar. Review, Jan. 18691
p. 216.
h Hans. Deb. -vol. clxv. pp. 665,
705-708. Ibid. vol. clxix. pp. 657,
666.
i Ibz'd. vol. clxxiv. p. 445. But see
Ibid. vol. clxxx. p. 1023,

-620

THE DEI'AR'rMI<JNTS OF STATE.

1,200[. a year), assisted by a military officer for India
and about twenty clerks.i
THE PRIVY COUNCIL.

In a preceding chapter a brief account was given of
the Privy Council as the great constituti6nal council of
~;~, 0°~~~u- the sovereigns "f England, out of which the Cabinet, or
partmont. select body of ministers unto whom the principal functions
of government are now entrusted, has, in process of time,
evolved. We have now to consider the present position
and duties of the Privy Council as a department of state.k
Although the high and important powers which
anciently belonged to the Privy Council-as the board
whoreia the whole business of tho country was debated
and lletorrninod in the presence of the sovereign-have
boon gradually curtailed, owing in part to the developmont of tho authority of Parliament, and also to the more
perfect organisation of the executive departments ; and
although the recognition of the special responsibility of
tho Inner Council or Cabi.net, for advice tendered to tho
sovereign, has, to a gront extent, chnngecl the character of
the whole body; nevertheless there still appertains to tho
Privy Council no inconsiderable amount of its original
functions, both in the prosecution of public enquiries
and the formal tender of advice to the sovereign thereupon, and also in the discharge of special administrative
duties.
Inasmuch as the monarch of the United Kingdom can
only act through Privy Councillors, or upon their advice,
it follows that all the higher and more formal acts of
ndministration must proceed from the authority o( the
sovereign in council, and their performance be directed
Pri'

Con~·il

ns

J Navy Estim11tes, 1868-9, p. 16.
Thorn's Directory of the United Kingdom, 1868, p. 168.
k Many of the
following parti-

culars are substantiated by an
official report on the Privy Council
Office, in Commons Papers, 1854,
vol. xxvii. p. 253.
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by orders issued by the sovereign at a meeting of the
Privy Council specially convened for the purpose.
No precise rule or definition can be made to discrimi- Orders in
nate between those political acts of the crown which may Council.
be performed upon the advice of particular ministers, and
those which are properly exercised only 'in council.' The
distinction depends partly on usage, and partly, in certain
cases, upon the wonling of Acts of Parliament. It may
be assumed, however, that acts of the most general operation and importance are usually performed in council,
while prerogatives affecting individuals, such as appointments to office, or the grant of pardons, are performed
upon the advice of particular ministers. 1
The subjects generally disposed of by the authority of
an order in council have been already specified in a
former chapter,m and it is needless to repeat the details
therein enumerated. Suffice it to say that the subjects to
which these orders relate usually come under the especial
cognisance of some one department of the executive go··
vernment, which is responsible for the expediency of
issuing "the order as. well as for its general tenor and
effect. The law officers of the crown are also invariably
consulted upon such orders, and are responsible for their
legality. It is necessary, however, that there should be
a proper machinery for ensuring uniformity in this branch
of quasi-legislation, by an adherence to precedent, and for
bringing the business in hand under the notice of the
sovereign. And also to provide for the proper framing
of the order, in cases where no particular department is
charged with this duty. These are some of the functions
entrusted to the department of the Privy Council.
When the matter to be determined in council relates to Dechm·
a mere question of administration, it is usual for what is tions i:1
. counc1'l to b e ma de CvunCll.
. of t h e queen m
termed a d eclaratwn
thereupon. For example, m creating additional Secre1

Cox:, lust. p. 650.

m

See ante, vol. i. p. 288,
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taries of State, from time to time, and appointing the
necessary establishments for the new departments, this
procedure is resorted to, and forms the ground for the
subsequent issue of patents to such o:fficers.n
Furthermore, all declarations of, or public engagements
by, the sovereign, all consents to marriages by members
of the royal family, appointments of sheriffs o for England
and Wales, and the like, are mad.t:l by the queen in
council.
•
Meetings of the Privy Council wore formerly held very
frequently. They now seldom occur oftener than once in
three or four weeks. They are always convened to
assemble at the royal residence for the time being. At
these board meetings, the whole of the business transnct<~d by committees, including the Cabinet itself, which
is, in strictness, a committee of the Privy Council, or, by
particular departments of state, which may require the
sanction of the queen in council, is submitted to her
majesty; orders, or declarations, of council nrc made
thereon, and are issued to the several branches of the
government specially concerned, for .the purpose <Jf giving
effect to the same.
•
The attendance of seven Privy Councillors at tho Icnst,
with one of the clerks of the Council, by whose signature
alone its acts are attested., used to bo regarded (by custom) as necessary to constitute a council for ordinary
purposes of state.l' But since the death of tlJe Prince
Consort, a different practice has prevailed. Within throe
weeks of that melancholy event, the state of public affairs
rendered a meeting of the Privy Council indispensable.
n Thomas, Hist. Pub. Depts. p. 27.
Commons Papers, 1860, vol. lii. p.
227.
o The sheriffs are annually nominated by the queen,. at a meeting
of the Privy Council. A list is submitted to her majesty containing the
names of three fit persons for each
county ; the first of whom is usually

chosen, unless he assign good reason
for exemption. The queen pierces
with a ptmch a perforation opposite
the name of the person selected, and
this is termed 'pricldng' the sheriffs.
Cox's Commonwealth, p. 391.
P Corresp.Will. IV. with Eal'l Grey,
vol. i. p. 36.
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Out of deference to the feelings of her majesty, a council
was convened, on January 6, 1862, at which three
Cabinet ministers only were present; nai:nely, the Lord
President of the Council, the Home Secretary, and the
Secretary for the Colonies. Since then Privy Councils
have not infrequently been held, at which fewer than
seven members have been present, and these consisting
solely of Cabinet ministers. It has been usual, however,
that some members of the Privy Council, in addition to
those who have seats in the Cabinet, should be summoned
to attend. But this custom is not founded upon any
principle, and can be dispensed with if necessary. No
Privy Councillor presumes .to attend upon any meeting of
the Privy Council (or, of a Committee of Council) unless
he is summoned, in her majesty's name, by the Lord
President, acting under the authority of the Prime Minister. Upon ordinary occasions, summonses might be
sent to the niinisters, the great officers of the household,q
and to the Archbishop of. Canterbury. On extraordinary
occasions, the ministers determine to whom the summonses t5hall be add~ssed. The whole council is rarely
convoked ; the last time it was called together was on
November 23, 1839, to receive her majesty's declaration
of her intended marriage. On this occasion eighty-three
Privy Councillors were present/
The issue of orders of council under Acts of Parliament, i.e. concerning vaccination, or the cattle disease, is
provided for in the particular statute, which usually fixes
the number of Privy Councillors to be a quorum for such
purposes. 8
q Two instances have been cited,
of the Duke of Somerset, and of the
Earl
Albemarle, who, at different
times, held the office of Master of
the Horse, and retained the same for
several weeks after the resignation of
the ministries of which they formed
a part, and yet ceased at this juncture
to attend at meetings of the Privy

of

Council; to which they had previously been summoned, by virtue
of their position in the Royal household. Lord John Russell, in Mirror
of Pari. 1835, p. 11.
' Commons Papers, 1847-8, vol.
xviii. p. 299. • Grey, Early Years of
Prince Consort, ch. xi.
• See post, p. 630.

6:24
Commit;toee of
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'l'HE DEl'AR'I'MEN'fS OF S'l'A'l'E.

All the ancient functions of the Privy Council are now
performed by committees, with the exception of the
formal acts which are constitutionally required to emanate
from that body, and which proceed from the authority of
'her majesty in council.'t The acts of these committees
arc designated as those of the Lords of the Council, to
distinguish them from 1 Orders in Council,' which are
made by the sovereign at a meeting of the Privy Council.
The persons tq, compose such committees are usually
selected by the Lord President of the Council, who is
responsible for appointing and summoning the same, for
receiving their reports, and submitting them for the ratification of the Privy Council.
The ' Lords of the Council' constitute a high Court of
Hecord for the investigation of all offences against the
government, and of such other matters, chiefly of an extraordinary nature, as may be brought before them.
They are empowered to administer oaths, and to commit
offenders to any of the qucen's prisons, on their own
warrant, for safe custody, in order to bring them to trial
before the ordinary tribunals : their; jurisdiction ·in cases
of treason being the only·sccret criminal procedure now
known in England. But their power extends only to
enquiry, not to punishment, and persons committed by
their order are entitled to ltabea~S corpus, in like manner
as if they had been committed by an ordinl!lY Il}a;gis-:
trate.u
It is competent to the sovereign. in .counciJJq"r~()~iY~c~
petitions and appeals. from India and the Colonies, an~l to .
refer these or any matter whatever, to the consideration
of a committee of the Privy Council, upon whose report
the decision of the sovereign il':t council is pronounced:
Such a reference may be made upon any petition or' claim
of right, or for the redress of any grievance which does
not come within the jurisdiction of other courts, or depart:Macqueen, Privy Coun, 67 41 n.

•

u

Cox, British Commonwealth, p. 390.
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ments of state, If the matter be one that is properly
cognizable by a legal tribunal, it would be referred to the
Judicial Committee of the Privy Council, which by the
Act 3 & 4 Will. IV. c. 41, in addition to its ordinary
functions as a court of appeal from the decisions of
courts of law, is empowered (by section 4) to consider
'any matters whatsoever' that the sovereign shall think
fit to refer to it.v In order to increase the efficiency of
this tribunal, it is customary to summon to the Privy
Council judges and men of eminence in every branch
of legal study, expressly that they may assist at the deliberations of the Judicial Committee.w Whenever it may
be desirable that persons already holding the rank of
Privy Councillors, but who do not ordinarily belong to
the Judicial Committee, should •attend at any particular
sittings theteof, a letter is addressed to them by the clerk
or registrarof th~ Privy Council to inform them of her
majesty's pleasure, in addition to the usual summons
which is isst1ecTbyorc1-er: ofthe Lord President." If the
matter t9 be <!nv~stigated be not of a legal nature, it
would be referred to an ordinary COlmnittee.
Examples of investigation by Committees of Council, in
cases not criminal, are found in the enquiry respecting the
birth of the male heir of James II, into the insanity of
v See Bowyer, Con~t. Law, p. 127.
And Hans. Deb. val. clxxxiv. p. 1281.
Ibid. vol. clxxxv. p. 871. By a provisa to clause 21 of the Act 3 & 4
"\Vill. IV. it is declared that nothing
therein contained shall impeach or
abridge the existing jurisdiction and
authority of the Privy Council, its
constit11tion or duties; except so far
as the sa.me are expressly altered by
the said Act.
w Macqueen, Privy CoLmcil, p. 688.
JHacpherson, Prac. of Judicial Committee, p. vii. It is noticed by Sir
Harris NicolM, that so far back as
the reig11 of Hemy VIII. there were
certain persons termed 'the King's
Ordinary Counsellors,' whose duti~s
seem to have been sh·ictly confined
VOL. II.
S

•

to the performance of legal busine8s ;
from which he infers that' the Privy
Council must then, as now, have consisted, in practice, of two classeR,
namely, of the King's Ministers, and
of those who were not usually and
as a matter of course consulted on
political affairs, and who merely acted
as judges to try particular causes.'
Preface to Pro. of Privy Council, vol.
vii. pp. xvi.-xxiii.
x Hetmn to address on Ecclesiastical Appeals Commons Papers, 1866,
vol. lv. p. 51. See tne testimony
of Sir Houndell Palmer, in favour
of the constitution of the Judicial
Committee. nnd its efficiency as a
legal tribunal. Hans. Deb. val. clxxxv.
p. 855.
S

•
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George III., into the claim of Queen Caroline to be
crowned as Queen Consort of George IV., and into certain
alleged clandestine or illegal royal marriages. Y
In 1813, the Prince Regent referred the subject matter
of the conduct of the Princess of Wales, together with all
the papers emanating from the commissioners who were
charged with the ' delicate investigation ' in 1806, to
twenty-three Privy Councillors, including the Cabinet
ministers, the three Archbishops, the Bishop of Londpn,
and the principal judges, with instruction to report their
opinion whether it was fit that the intercourse between
the Princess of Wales and her daughter, the Princess
Charlotte, should continue to be subject to regulations
and restrictions."
In 1863, under the authority of an Act of Parliament,
the question of the site of the Assize Town for the West
Hiding of Yorkshire was referred to a Committee of
Council, to consider and advise upon, in order that it
might be determined by the queen in council."
Previous to the coronation of the English monarchs, a
committee of the Privy. Council is appointed "to sit, as
a court of claims, to receive npplications and determine
upon all privileges claimed by any persons in connection
with that state cermnonial. In reference to the proceedings of this committee, it has been alleged that in a
constitutional point of view the Cabinet were only responsible for the selection of the Privy Councillors who
should compose the committee; and that th<3 c0111111ittee
itself was solely responsible to Parliament for the aavice
they might give, or decisions agreed upon in the matters
referred to them.b
It is seldom that general references to committees of
decision of the Privy Council in this
Murray'!! Handbook, p. 107.
matter; but it did not succeed. Ib£d.
Edinb. Hev. vol. cix. p. 170.
a Hans. Deb. vol. clxxiii. p. 809.
p. 817. See ante, vol. i. p. 269.
b Lord Holland, in debate in House
An attempt was afterwards made to
induce the House of Commons to of Lords, August 11, 1831 1 'The
address the crown to reverse the Coronation of "William IV.'
Y

z
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the Privy Council are now made; or that the examination
of witnesses upon oath takes place. But the practice has
always prevailed, and still continues, of referring particular questions, or whole classes of subjects, to such
committees.0 Some of these committees are standing and
pennanent bodies, as, for example, the committee for
trade, the committee on education, and the judicial com- Standing
mittee. Of these, the committee for trade has become, ~~~~lit
both in fact and in name, a separate department of state.
The committee on education, and the judicial committee,
are still connected with the Privy Council Office, at least
through their subordination to the Lord President.
The judicial committee of the Privy Council has juris- Judicial
diction in appeals from all colonial courts. It is also the commitsupreme court of maritime jurisdiction, and the tribunal tees.
wherein the crown exercises its judicial supremacy in
ecclesia~tical cases. Since the establishment of resporr'sible government in most of the British Colonies, the
supreme interpretation and application of the law upon
appeal tQ the mother-country, is wellnigh the sole remaining exercise of rfower retaj.ned by the crown over
the dependencies of the empire ; and it is one which the
Colonies have hitherto shown no disposition to throw off.d
But the several Lords President ' have uniformly declined
to recommend her majesty to refer abstract questions of
law to the judicial committee.'e
The Attorney and Solicitor-General are bound to attend
at meetings of committees of the Privy Council when required, as assessors, to advise the committee on points of
law, or to act as counsel for the crown.f
If any difference of opinion arises between the members Repor1.s.
of a committee of council upon the matter referred to
them, no reasons can be promulgated by the dissentient
• Commons Papers, 1854, vol.
xxvii. p. 254.
d See l\Iacpherson' s -Practice of the
J adicial Committee, 1860. Eclin.
Rev. January, 18691 p. 6.'3.
s s

'' Votes and Proceedings of Leg.
Assembly of Victoria. Second Session, 1866, vol. i. C. No. 8 1 p. 13. And
see post, p. 759.
r Campbell, Chancellors, vi. 101.
2
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minority, because, by Privy Cotmcil practice, the advice
agreed upon by the majority is submitted to the sovereign
as the report of the whole committee.g
In view of the di[ficulty experienced by successive administrations in framing a now Reform Bill which should
meet with acceptance from Parliament, it was suggested by
Earl Grey h t1mt resort ~hould he had to this ancient and
undoubtedly constitutional maehinery. He proposed that
the queen should nominate a committee of her Privy
Oouneil, to eonsist of members taken from different
political parties, to consider and report upon a measure
of Heform. If necessary, prominent party leaders might,
with great propriety, bo made Privy Councillors, for the
purpose of enabling them to serve on this committee.
Should the committee, or a majority of them, coneur in a
report recommending n plan of ncform, suited to the
public requirements, this report, after being approved of
by the qnccn in council, upon the advice of ministers,
might he mm1e the basis of n Bill to he submitted to Parhmi.Hmt. Earl Grey eitcd n precedent for snch n. proceeding in the case of tho 4-ustralian • constitutions, the consicleration of whieh was referred, in 1850, to the full
committee of Council on Trade and Plantations, 1 but with
the difference that this committee was exchmive]y eomposod of members of the administration, and their political
supporters. This proposal was undoubtedly valuable, but
it was not genomlly approved; tho objections to it were
tltonght to be very formidable, sufficiently so, perhaps, to
outweigh the obvious advantages of the plan.i The
question of pnrlinmontary reform has since been disposed
of, by the joint action of the Ministers of the Crown
and Parliament. Meanwhile, in a new edition of his
essny, published in 1864, Earl Grey reiterated and enforeed his proposition by additional arguments. He
" Edinb. R-ev. vol. cxxi. p. 170.
" l'arl. Govt. (Edin. 18G8) p. 1G2.
1 See ante, p. 521.

J Thc.se objections we1:e ~t.atP.il,
with great force, in the Ediub. Heview, vol. cviii. p. 275 .
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further recommended, in view of the notorious inability
of ministers of the crown to find leisure for the due preparation of measures to be submitted to Parliament for
the amendment of existing laws, that the Privy Council
should be systematically employed in preparing business
for Parliament. Committees of the Privy Council, presided over by a Cabinet minister, might undertake, with
peculiar advantage to the public interests, much of the
work which has hitherto been done by leSil formal departmental committees, or by royal commissions, provided a
sufficient number of men of experience and :tbility were
appointed Privy Councillors, with annual salaries to compensate for the time and labour to be expended in such a
service.k This suggestion, as proceeding from a statesman
of Earl Grey's experience, is, at any rate, deserving of
serious consideration.
If it be necessary to conduct enquiries at a distance
from the metropolis, for governmental purposes, it is
customary for persons to be sent to conduct the same
by an order of the Lords of the Council ; as, for example,
medical ~nquiries in •espect to quarantine; or enquiries
into the merits of applications for municipal charters,
under the provisions of the Municipal Corporations Act. 1
By the Public Health Act of 1858, the Privy Council
was charged with certain duties and responsibilities for
the encouragement of the practice of vaccination throughout the empire ; with the oversight and direction of local
authorities throughout the kingdom. in matters affecting
the preservation of the public health ; and generally to
make enquiries and regulations for the furtherance of that
object amongst all classes of the community, especially
amongst those who are engaged in industrial pursuits.
The interference of government in matters affecting the
public health dates from the calamitous visitation of the
cholera throughout the United Kingdom, in the summer
of 1831. A Central Board of Health was formed at
k Grey, on Parl. Govt.
New ed.
pp. 270, 323.

•

1 Commons Papers,
xxvii. p. 254 .

1854, vol.

Public enquiries.

Public
health.
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that time by the authority of the Privy Council, which
. operated most beneficially in the enforcement of proper
sanitary regulations. Since then experience·has suggested
a vastly superior organisation for the furtherance of this
desirable object, whereby the health and morals of the
people have been greatly improved, and the average
duration of life considerably prolonged. The Public
Health Act of 1868 is now administered by a permanent
SLlb-division of• the Privy Couneil, known as the Public
Health department, which may consist of any three of the
Lords of the Council, the Vice-Presil1ent of the Committee
of Council on Edueation being one. These functionaries
are authorised to appoint an officer, styled the Medical
Oflieer of the Privy Couneil, who is required to report
annually to the Privy Council upon the subjects above
mentioned. His reports are directed to be transmitted to
Par-liament; and will be found in the series of sessional
papers. 'l'hey arc exceedingly important, and ttbound in
practieal suggcRtions of great vnlue.
Vd.oriimry
Umler the Contagious Diseases (Animals) Act of 1867,
depm·tnwut.
a new department has been recently organised, s'tyled the
Cattle Plague or V etcrinai~Y department. This Act provides
that the powers of the Privy Council, so far as regards
the issuing and revocation of licenses under an order of
Council, may be exercised by ' any two ' of the members
of the Privy Council.m
J>n~Hi<lont
The office of Lord President of the Council is one of
of tho
Counl'il.
great dignity and importance. It was created in the reign
of Henry VIII. n The I.ord President presides over the
department of the Privy Council, and has the patronage of
the entire establishment appertaining thereto. He sits
next the sovereign at the council-table, to propose the
business to be transacteu, and to take the royal pleasure
thereon. He has the general superintendence and control
m 30 & 31 Viet. c. 125, sec. 4.
Hans. Deb. vol. dxxxix. p. flflfl. And
see Civil Service Jijstimates 1868-\.l.

Class II. p. 36.
n See Palgrave,
on the King's
Council, p. 98.
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of the education department. Besides his duties at the
education office, which usually take up a comparatively
small part of his time, he has duties in connection with
the preservation of the public health, and in framing
minutes of Council upon subjects which do not belong to
any other department of state to prepare. He is also responsible for appointing and summoning such special
committees of Council as may be required from time to
•
time, and for receiving their reports.
The Lord President is usually, though not necessarily,
the leader of the government in the House of Lords,
when, as is generally the case, he is a member of that
Ohamber.
His salary is 2,000l. per annum, and his tenure of
office dependent upon that of the ministry of which he is
a member.
The clerks of the Council were formerly two in
number, but a vacancy occurred in 1859 which has not
since been filled up. The clerk's salaryis 1,400!. per annum.
He is ex-ojjicio secretary of all committees of Council, even
-when tl!e duties are. exclusively performed by assistant
secretaries. He is appointed under the Great Seal, and
holds office during pleasure. He is assisted by a deputy
and a small staff of clerks. The general duties of the department consist in attendance upon councils and committees, in framing minutes, orders, and proceedings of
Council, and in conducting the official correspondence. P
There are separate establishments, subordinate to the
Privy Council Office, in relation to public health, the
cattle plague, and quarantine.q
0

0 Report, Commons' Com. on Education, 1865. Evid. 51-53, 634, &c.
2311. The only occasion upon which
this office was held by a member of
the House of Commons, was when
l,ord John Russell filled it in 1854.
t'lee ante, p. 364.
P Mmray's Hand-book,
p. 109.

Official establitshmen.

Rep. on Official Salaries, 1850.
Evid. 122, 325, 125\::l. Civil Service
Estimates, 1868-9. Class II. No 14.
q Civil Service Estimates, 1868-9.
Class II. No 14. In regard to probable reductions in these departments, ,
see Hans. Deb, vol. cxciii. pp. 1194,
1288.
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Education Committee of tlte Privy Council.
Origin of
"l~duC'ation

ComrniLtoo.

A committee of tho Privy Council with authority to
provide ' for the general management and superintendence
of Education,' was first appointed, by order in Council,
in 1839, and is now reguluted by various minutes of
Council, whieh have been ::>ubmitted to Parliament from
time to time.'" A::> enrly as the year 1833, a sum of
20,000l. was vQted by Parliament for the promotion of
education in Great Britain ; but it was not until 1839,
that a separate establishment was created to supervise tho
uistribution of the moneys granted for e<lucational purposes. At first, this committee wns altogether subordinate
to the Privy Council, and merely consisted of a few
Cabinet miniHters, who were empowered to meet together
in order to dispose of the very small Hum whieh was appropriated in" behalf of education. But in 1853, pursuant
to the report of a Royal Commission appointed to conHider of the subject, an Education Department was organised, and was placed under the supervision of the
I~ord President of the Privy Cour~i1, with n sci'Cretnry,
two assistant secretaries, af1d numerous clerks.
In 18M}, in consequence of suggestions made in the
House of Commons by Sir John Pakington, ::t vicc-prcr:;ident was appointed, by order in Council, under the
authority of the Act 19 & 20 Viet. c. 116. rrhis functionary is a member of the administration and a Privy
Councillor, but is not a member of the Cabinet. He is
empowered by the said Act to sit in the House of Commons, in order that the department may be properly represented in that House," and subject to the supreme
authority and general oversight of the Lord President,
he is entrusted with the active administration of the depnrtrnent.t
r Rep. of Commons' Com. on Educntion, 1865. l\Iin. of Evict 2302.
' lbirl. 1887.
1
Report on Mice. Expend. l8GO,

p. 21. Hans. Deb. vol. clxxv. pp.
;J7tl, 377, 383. Rep. Corn. on Education, 18G5. Eviil. 827, 828.
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The importance of this change, and the extended
sphere of the operations of the Education Committee,
will be apparent upon referring to the great and increasing appropriations by Parliament for the encouragement
of education. From 1838 to 1841, only 30,000l. per
anhum was voted in aid of public education in Great
Britain. It then went on rapidly increasing, until in
1868, the sums appropriated on behalf of public education in Great Britain alone amounted to ~42,554l. (This
is exclusive of the grant on behalf of Science and Art
in the United Kingdom, which has likewise increased,
from 1,100l. in 1841, to 239,290[. in 1868.u) It must
be borne in mind that this vast appropriation for educational purposes is in addition to the expenditure from
endowments, andfrom voluntary subscriptions to schools.
Taking these intoJtccq_unt;it has been estimated that the
annual expenditure on behalf of elementary education in
the United Kingdom (exclusive of Ireland, for which
separate provision is made) amounted, in 1863, to at
least two million pounds sterling.v
Since then, by the
u Civil Service Estimates~ 1868~9,
Class IV. Nos. 8, 9.
v Sandford's
Bampton Lectures
for 186_1, p. 148. And see the StatisticalTa.bles appended to the RPport
of the (Duke of Newcastle's) Cornmission on Popular Education in
England; Commons Papers, 1861,
vol. xxi. pt. i. p. 578. This Report,
which, with its appendixes, comprises
six folio volumes, is one of the most
thoroug·h and exhaustive investigations eye!_ln!lc!e~into;any csubject.
It describes the vmious institutions,
whether in connection with the govemment, or with the great charitable societies of the cotmtry, by which
the f.lducation of the poor is superintended and assisted, and the different
classes of elementary schools. It
includes accounts of reformatories,
naval and army schools, and training
colleg~s, and suggests important reformsm the· manag·ement ofthe same.

(See Hans. Deb. vol. cxci. p. 106.)
This commission was followed up by
anothm·, of which the Earl of Ciarendon was chairman, which was appointed by letters p<ttent on July 18,
1861, to enquire into the condition,
&c., of thenine principal schools in
which boys of the middle and upper
clas.~es are educated, viz. :-Eton,
Winchester, Westminster, Charter
House, St. Paul's, Merchant Taylors,
Harrow, Rugby, and Shrewsbury.
This commission reported in 1864.
Their report, with appendix and evidence, occupied four volumes. (Com.
Papers, 1864, vol. xx. xxi.) Pursuant to. the· recommenuations of -this
commission, a Bill to make further
provision for the good govemment
and extension of the public schools
of England, was presented to the
House of Lords, in the session of
1865, by the Ett:d of Clarendon, the
chairnutn of the aforesaid com-

Expenditure for
education.
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operation ofthe new Hevised Gode,,this immense expenditure has been checked, and considerably reduced. But tho
additional grants, in 1868, on behalf of day and evening
schools, in England and Wales, have again increased the
amount.w Before proceeding to notice the particular
duties assjgned to the Educatjona1 Department, :it will be
necessary to explain the position and authority. of the
presiding 'Officers.
As a natural oonsequence of the additional duties which
have devolved, of late years, upon this department, its
constitution has undergone a gradual change. The responsible heads for administrative purposes are no longer
the ordinary members of tho Education Committee, but
the Lord President and the Vice--President conjointly.
The members who compose the Committee of Council
on Education are usual1y (with the exception of the VicePresident) members of tho Cabinet.x Accordingly, they
vary with every change of ministry. They are always
mission. (Hans. Deb. voL clxxviii. p.
()32.) 'l'his Bill was fully discussed
:mel extensively nwllifled in both

Houses, and in select eommittnP,s
thereof, until the session of ] 8()8,
when it became law (31 & 32 Viet. c.
118). The Act is limited to the
seven principal public schools, and
does not extend to St.. Paul's or Merchant Taylors. l<'inally, on December
28, 18<34, another commission was
appointed to enquire into all educational institutions in England and
vVales not inclulled within the limits
of the former enquiries. 'l'his was a
very wide range: it crmprised, in
fact, all schools (other than the nine
above mentioned) which eduente children excluded from the operation of
the parliamentary grant; whether endowed, private, orproprietnry schools
for boys or ghls. 'l'he report, a most
voluminous and exhaustive one, was
presented to Parliament in 18<38.
With the minuLes of evidence and
appendix, and reports of assistant
commitlsioners on sccond:>ry educa-

•

tion in Canada and in certain foreign
countries, it fllls twenty-four octavo
volumes. • It being impossible to legislate immediately ou the sul~ject, a
Susponsory Act wnH l)assed, in 1808,
to provillo that any p(~rson appointed
to any mastership, &c., in any of tho
endowed schools referred to in the
aforesaid report, shall take the olfiee
subject to any provisions th.at may
be enacted hereafter reRpectmg the
same ( 31 & 32 Viet. c. :32).
w Hans. Deb. vol. clXlv. p. 205.
Ibid. vol. clxxiii. p. 1355. The vote
for 'public education, Great Britain,'
for the yeAr ending :MllJ'ch 31, 18G8,
was only 705,8G5t., whilst 804,002t.
was voted for the same service in
18G3-4. For the year 1868-9 the
estimates were increased to 842,5541.;
but owing to the abandonment by
the government of their Educition
Bill, they only took a vote for
781,324l. Hans. Deb. vol. cxcii.
p. 1134.
x Rep. Educ. Committee, 18G5,
Evid. 227•
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selected by the Lord President of the Council, and are
chosen partly with reference to the offices they hold in
the executive government, and partly on account of their
personal interest in educational questions. At the present
time, by declaration of the Queen in Council, on Dec. 12,
1868, the committee consists of the Lord President, the
Vice-President, the First Lord of the Admiralty, the
Secretaries of State for the Home Department, for the
Colonies, for War, and for India, ; the Pirst Lord of the
Treasury, the President of the Poor Law Board; and the
Chancellor of the Exchequer. The latter functionary must
necessarily be a member of the committee, because almost
every minute, either directly or indirectly, affects the
question of money. It is a matter of propriety, also, to
have the Home Office represented. Otherwise, there is
no absolute necessity for any other office in the ministry
to be represented on this committee?
It is very .desirable that there should be a sort of
standing committee of the Cabinet for educational purnosf)s~~" _'N}j:Vertheless; since the existing organisation of
tl:Ie~depart1nent:nas -~een esta15jished; the co:rmni ttee exercise no administrative functions,. and take no part in the
current· business of the office; ·They are summoned, from
time to time, at the discretion of the Lord President, and
in his name, to meet in the Council chamber, for the
purpose of deliberating upon proposed minutes, or upon
questions of importance, involving considerations of general
policy, submitted to them by that functionary.a The
members summoned do not all invariably attend. The
quorum of the committee is three ; but supposing that
number not to be present on a given day, the Lord
President and Vice-President would undertake of themselves to decide the business upon which the committee
Y Rep. Educ. Com. 1865, Evid. of
Earl Granville, 2327-2330, 2864; of
Earl Russell, 3052.

• Ibid. Mr. Lowe's Evid. 810.
a Ibid. Evid. 117, 130.
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was summoned; b and might, in point of fact, pass a
minute on their sole authority.c
The committee, howeve:l', is an active working body;
but only for quasi-legislative or consultative purposes.
They never originate any measures, but merely advise and
concur in the ' bye-legislation,' which, under the name
of Minutes of Council, emanates fr-om their authority.d
Technically, the Committee of Council on Education are
the depositaries• of the whole power; in practice, they
delegate all the executive and administrative functions
to the Lord President; and notwith:-;tancling the responsibility which, in theory, attaches to them, the pmctiee is now established that the Lord President is responsible to Parliament for everything conneeted with tho
departmcnt.o Even were tho other members of the commitee to 'outvote' the President and Vice-President, a
case which never occurred, they could not compel those
responsible ministers to aeccpt tho decision of the majority.r But, like the Cabinet itself, the opinions of this
eommittee are usually declared in an informal way ; and
there is no rceorc1 kept of their pro~ecdingK, unl~ss they
pass minutes.g In faet, it i:-> ouly by nlCHns of the 'Court
Circular' that it could be aseertninetl how often the committee met, and who attended on any partieulnr occasion. 11
The secretary of the department is not obliged to be
present at meetings of the committee ; he only attends
when specially required.i
While it is entirely in the discretion of the Lord President whether he will submit the consideration of any
particular question of policy to the committee or not, it
is nevertheless his duty to submit the minutes to them ;
b Rep. Educ. Com. 1865. Evid.
m-64, 361-365, 1318, 1347.
c Ibid. 133.
d Ibid. 609-614.
c Ibid. 703, 770.
f Ibid. 118-122.-It would be, no
doubt, 11erfectly competent to a majority of· the committee to overrule
a decision of the Lord President ;

but he would have a perfe-ct 1iglii to
appeal to the Cabinet to_ decide on.
the question. Earl Russell, ibid.
3064, 3065. See also Enrl Gmnville's Evid. 1903, &c., 2324, 2400.
g Ibid. 151, 223.
h Ibid. 418.
i Ibid. 691 70.
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for so far as- extends to the making of minutes, the committee is designed to act as a check upon the Lord President.i Mr. Lowe even went the length of contending
that the responsibility for making minutes rested on the
committee ; and that if the ·cmnmittee differed in opinion
with the President, in regard to a minute, their opinion
would certainly prevail. Admitting that it has never
come to direct opposition, he asserted that an expression
of opinion on the part of the committ~e has always inchl.ced the Lord President to modify his opinion ; and
that nothing has ever been done against the opinion of
the committee.k The then President of the Council
(Earl Gmnville) whilst vindicating the constitutional responsibility and supremacy attaching to that office, was
similarly impressed with the value of the Education Committee as a consultative body. He declared that he would
not undertake the responsibility of passing measures of
importance without the sanction and agreement of his
colleagues in the Cabinet; and this consent he considered
is best obtained by means of a committee of the Cabinet
specialTy conversant- with edpcational questions. 1 Personally, he had found the Education Committee very
useful, and its members always willing to attend. By
consultation with it, minutes have been rejected, postponed, or altered, from time to time. ·whilst his predecessor in office (Lord Salisbury) had found it difficult
to get the committee together, he had never done so.m
At the same time, he declared that he ' never, by any
chance, consulted the committee upon any question of
administratimL' n And that he did not consider that any
responsibility attached to them, except as members of
the existing Cabinet. To a similar effect, Earl Russell
.expressed his opinion, that those who concurred in a
minute were, to a certain degree, responsible for its
0

j Rep. Ednc. Com. 1865.
.Mr.
Lowe's Evid. 615, 663.
k IlYid. 620, 764-768, 777, 806.
I Ibid. 1887, 2325.

Ibid. 1886-1888, 2401.
Ibid. 1801.
o IMd. Hl02, 2433.
See Mr. Adderley's EYid. to the same effect, 834.
m
n
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general contents, but that it would be very difficult to
define what their responsibility amounted to.P
The Lord President of the Council is the controlling
and responsible ofli.cer in this department; and his authority, in all matters of administration is supreme and
final, whenever he may choose to exercise it.q
It has sometimes been questioned whether it is desirable that the responsible head of this office should be one
who occupies sut~h an important post as that of President
of the Privy Council; but from the evidence of the leading statesmen who explained their views on this subjeet
before the Committee on Education in 1865, it is clear
that the arrangement is attended with many advantages.
In the first place, tho Lord President is the connecting
link between the department and the Cabinet, of which
he is invariably a member; whilst the Vice-President has
no seat in the Cabinct.r No department which is not
presided over by a Cabinet minister can make a reference
to the Cabinet on any mat.tcr, except by drawing up a
memorandum to be presented by the Home Sec!etary ;
a proceeding which would. en.rry litm_e weight, comparccl
to a direct appeal from a Cabinet minister to his eollcagues." Whilst therefore the presidency of the Education Department does not correspond, in dignity and
importance, to that of other Cabinet officers, and whilst
the work is not of a class to entitle the chief to be a
Cttbinet minister, there is nevertheless a great advantage
in his being in the Cabinet. t
Again, it is necessary that there should be some responsible officer to represent the department in the House
of Lords. This is peculiarly advisable on account of the
presence of the bishops in that House ; inasmuch as it is
estimated that four-fifths of the money voted by Parliament for the encouragement of education is expended on
P

Rep. Educ. Com. 1865. 2890-

28()2, 3047.
9 Ibid. 28, 11.3, 620, 1906.

•

Ibid. 142.
• Ibid. 1367, 668.
' Ibz'd. 664. ·And see 8.'39, &c.
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schools in connection with the Church of England, in
which the bishops naturally take a deep interest. Besides
which, so many educational questions are connected with
religion and with the interests of the Church that it is
important to be able to communicate freely with the
bishops thereupon.u The Lord President of the Council
is usually not only a member of the House of Lords,
but the leader ofthe government in that assembly.
The duties which devolve upon the Lora President of the
Council, in connection with the Education Office, though
not sufficiently onerous for a minister of his high position,
were it not that he has other duties to perform on behalf
of the Privy Council, are by no means inconsiderable.
They usually take up a compar_ativelysmall portion of his
time; but when work comes, it is both anxious and important. The Education Office is one which is exceedingly difficult and delicate to administer, on account of its
touching people's pockets, and also on account of its
relations to the Church.v
Over and above the direction of the general policy of
the office, the Lord ~resident takes entirely into his own
hands the patronage of the department, and the appointment and dismissal of school inspectors. He is also consulted by the Vice-President in regard to any proposed
alteration in the ordinary routine of administration. The
consequence is that there is no one set of questions in
the office with which the Lord President is not familiar.
From time to time, in some shape or other, everything is
brought before him, and he is quite competent to answer
questions in the House of Lords without consulting the
Vice-President, or anyone else, unless it be on a mere
point of detail. w
The Vice-President of the Education Committee is the
officer by whom the current business of the department
u Rep.
Educ. Com. 1865. 141.
(And see Hans. Deb. vol. clxxvii.
p. 875.)

•

v Ibid. 634, 664, 665, 755.
see 839-845.
w Ibid. 869, 907-DIO .

•
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~s transacted. He is made a Privy Councillor in order
that he may be a member of the Education Committee,
all the me~tings of which he invariably attends. He is in
constant communication with the President. Whilst it is .
a Inatter of discretion with the Vice-President as to what
he may think fit to bring before his chief-and, in point
of fact, nine-tenths of tho business of tJ1o detmrtment is
transacted without reference to the President-there is,
nevertheless, a ~neral unclerstam1ing that no new rule of
practice should be established, and no alterations made in
existing rules, without the President's sanction."
The authorising of building grants, ancl the general
disLribution of the educational grant, as at present settled
by Parliament, is exclusively managed by the Vice-President. But he would consult his chief upon any intended
alteration in the mode of distribution.Y
A<:con1ing to Mr. Lowe, the position of the VicePrefliclent is analogous to that of an under-secretary of
state-with the single exception of his having a scat in
the Education Committee ; and his responsibility i~ limited
to that of administering tl1e departi~ont with honesty, to
the best of his ability, and in obedience to his oflicinl
superiors, the Lord Prcf:lident an<l the Committee of Council. In other words, he is simply responsible for his
. personal good conduct." rrhe ex-President, Lord Salisbury, and ex-Vice-President, Mr. Adderley, incline to
agree with Mr. Lowe on this point, viewing the Lord
President as being solely responsible to Parliament for
the conduct of the business of the offic,<;;." On tho other
hand, the then Vice-President (Mr. Druce) held that
the President and Vice-President were jointly and severally
responsible to Parliament for the department. b And the
x Rep. Com. on Education Inspectors' Heports, 1864, V· 55. Hep.
Com. on Education, 18ti5. Evid.
23--49, 113, 220, 334, 624, 828,
1872-1878, 2308.
Y Ibid. 221, 869, &c.
• Ibid. 621-024, 070, G80, 814, &c.

•

~ Ibid. 948-952, 1316-1322. At
the same time, Mr. Adderley thought
that Lhe discordant opinion~ on the
subject proved the necessity for better
defining the position of the VicePresident.
b Ibid. 827-834.
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then President of the Council (Earl Granville), who had
had twelve years' experience as head of this department,
viewed these two opinions as, to a certain extent, reconcilable. He considered ' that the ultimate decision of all
questions rests entirely with the Lord President; and that
if faults are committed, either by himself or by any of his
subordinates of any grade in the office, he is the person
responsible to Parliament to the greatest extent.' Lord
Granville illustrated his views by referen~e to the case of
Mr. Lowe.
In 1864, that gentleman resigned the office of Vice-President of Case of
the Education Committee on account of a vote of censure which Mr. Lowe.
was passed upon the department by the House of Commons. His
lordship conceived that Mr. Lowe's resignation arose from'a misapprehension of the facts. He himself did not resign, but had no
doubt that he should have done so. In fact, he had waited on Lord
Palmerston, and tendered his resignation. But the Premier begged
him to withdraw it, which he agreed to do, on condition that the
government would invite the House of Commons to re-consider the
subject, when he would await their final decision. He considered
that Mr. Lowe's resignation was unnecessary; but he justified it on
the ground of personal feeling as to his own honour. Technically,
the Lord ~resident· should have resigned, and the Vice-President
might have retained his ofnce.
•

Upon the general question of responsibility, however,
· the fact of representing a department in Parliament makes
a great difference in the position of a subordinate officer,
be he a vice-president or an under-secretary. It may
not make any technical difference, but the subordinate
minister is clearly responsible to the House of Commons
as the representative of the department to which he belongs, although a much greater responsibility attaches to
the departmental chief, whose orders he is obliged to
carry ·out, and whose authority is supreme.aa A vicepresident, moreover, is of a higher grade than an undersecretary, and his personal responsibility is proportionably
greater. An under-secretary, even, who represents his
a• Rep. Com. on Education, Evid. of Mr. Lowe's case1 see ante, vol. i.
1896, 1897. For furtht•r pa1·liculars p. 267.
.
VOL. II.
'l' 'J.'
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department in the House of Commons, and who takes a
prominent and able part in the conduct of public affairs,
is naturally supposed to have something to do with the
government of the office, and cannot free himself from a
certain modified responsibility in reference to his own
department. bb
The functions of the Education Department, it has been
already intimated, arc of a very subordinate description
to those which. devolve upon the principal offices of
government. It does not administer important affairs of
state, but merely pays out public money on the performance of certain conditions by the recipients of the same.
In other words, the whole business of the office consists
in drawing up such sets of rules as the House of Commons will grant money upon. c
The most important of these rules are those which arc
termed minutes of the Committee of Council on Education. Miuntos of council differ from orders in counciL
The latter arc presumed to emanate fi·om the whole body
of the Privy Council, and are issued by order of the sovereign. The former are departme~al regulatiolls, which
are binding upon all concerned when they have received
the tacit approval of Parliament, by remaunng on the
table of both Houses for one calendar month.d
There is no uniform practice in the preparation of
minutes. They are always drafted by the Secretary under
instructions received from the Lord President, or the VicePresident, who would act together in such a matter.
They are then usually printed and circulated, confidentially, among the members of the committee, for their
written opinions. When finally settled, a meeting of the
committee is convened, at which the minute is passed.
Sometimes the Lord President settles the minute in the
bb Rep. Com. on Rducation, Evid;
1001, 1906-1909, 2342, 2410, &c.
Earl Russell expressed his general
concurrence in these views of Earl
Grav.ville, 2901, &c.

•

Ibid. 6M, ~&c.,c 75~f.~~s:ee: Eal:T
evidence on this point;:IUrL
2919, 2968, &c.
d Ibid. 229, 2955, 3032.
See ante,
vol. i. pp. 291-296.
c
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office, and after conferring with the Vice-President and
his subordinates on the subject, takes it with him to the
Cabinet, in order to consult his colleagues thereupon, or
as a convenient mode of consulting the other members of
the Education Committee. But whatever may be the
intermediate and provisional steps, the final and decisive
proceeding is to obtain official sanction to the minute, by
calling a meeting of the Committee of Council. If the
committee neglect to attend when dul~ summoned, a
minute mightbe passed by the President and Vice-President alone ; but of late years there has been no difficulty
in getting the committee together when required. After
a minute has been passed, it must be laid upon the table
of both Houses for one month before it is acted upon.e
Supplementary rules are in the nature of instructions Supplearid directions to the school inspectors, in explanation of rues.
melntary
the Revised Code, or other minutes of council, their scope
and purport, and the mode in which they should be administered. These rules represent the generalisation of
decisions which have arisen in the daily practice of the
Education Office. T~ey are framed by the Secretary,
with the assistance and authority of the Vice-President.r
The Committee of Council on Education, out of the Appropriafunds placed by Parliament at their disposal, make grants tions.
towards the building, enlarging, and furnishing of schoolhouses, elementary and normal ; they aid the purchase of
books, maps, diagrams, and scientific apparatus ; they give
stipends to pupil-teachers, and make allowances to certified industrial and ragged schools. They also augment
the incomes of many of the teachers, schoolmasters and
mistresses, throughout the kingdom. g
It is furthermore the duty of the Education Department to consider of grants in aid of schools, and to keep
• Rep. Com. on Education, Evid.
71, &c., 13.3, 229, 346, 375, 791.
f Ibi'd. 86, &c., 184, 250.
« See l'arkinson"s Unuel' GoYernT

•

ment, p. 76. Cox's Commonwealth,
398-401. And the Report of the
Education Commission in 1861,
Com. l'ajlers, 1861, vol. xxi.
T
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a strict watch and account over the expenditure incurred
in behalf of the same, by a regular system of school in
spection; to conduct public examinations from time to
time, both of teachers and pupils ; to establish training
colleges for teachers, and generally to foster and promote
the diffusion of education, pursuant to the rules laid down
in the minutes of the Committee of Council for the establitlhment of a sound system of public education in Great
Britain and Ireland. An annual report of progress is
presented to the Queen in Council, signed by the President and Vice-President.h Appended thereto are separate reports from the government inspectors of the various
elementary schools, training colleges, Admiralty, and
rngged sdwols 1 throughout the kingdorn, whieh come
unller their supervision.
'l'hc eonstitution of the Edueation Committee has recently excited much dis,'Satisfaction, both in and out of
Parliament, and it is probaule that ere long it will be
reorganiHctl, and the ii.c1d of its operations extended to
schools at present uru:ts~isted by the state.
On February 28, 18Gi:l, on motion of S~· John Pakingt~n, a select
cornmittice was appointed by tho House of Commons to enquire into
tltu emmtitution of the dcpartmerd;, with a view to its re-organisation, and bettor adaptation for the important; functions it hftS now to
perform. This committee sat until June 28, when, being unable
to complete their labours, they reported the evidence already taken
to the House, with a recommendation that the enquiry should he
resumed in tho next session) Accordingly, on February 13, 1866,
the committee was re-appointed, again under tl1e presidency of Sir
h

See Commons Papers, 1856, vol.

xiv. pp. 574-576.
ln 1865, the management of the
education of the poor, so far as it
depends upon state gmnts, was tranHferred from the Privy Council to the
Poor Law Board, who now supervise the district and workhouse
schools in England and Ireland. (See
:post, p. 708. Oivil Service E~ti
mateA. 1868-9, Class II. p. 43.) The
.industrial and reformatory schools,
and the, militm'y. schools, were also,
1

for a time, placed under the direction
and supervision of the Education
Committee; but in practice it was
found impossible to carry out this
arrangement, and they are now administered, the former by the Home
Office, and the latter by the Wal'
qmce,, being the departments spemally mterested therem; Hans. Deb.- .vol. cxc. p. 506.
J Commons Papers, 1865, voL vi .
P· 3.
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John Pakington. They sat until July, when, having finished their
investigations, and being engaged in deliberating upon a draft report
presented to them by their chairman, a change of ministry occurred,
and Sir John Pakington was called upon to assume office. Under
these circumstances, the committee decided to refrain from making
any recommendations to Parliament, upon the important and difficult questions which had engaged their attention, until the new
administration had had time to consider them. They therefore
resolved to lay the evidence alone upon the table of the House,
leaving it for the House to determine whethe~ they should be
re-appointed next year, in order to prepare a report thereon.
The committee was not re-appointed; but on December 2, 1867, Minister of
education.
Earl Russell submitted resolutions to the House of Lords, in favour
of the extension of education and the improvement of the existing
machinery for that purpose ; also recommending the appointment
of a minister of education, with a seat in the cabinet. But the
propositions were regarded as untimely, and after a brief debate
they were negatived, without a division.k
In the proceedings of the committee of 1866, there appears a
copy oLthe draft report submitted by Sir John Pakington, and
which it is probable, but for the change of ministry, would have
been adopted by the committee.
· A<lyerting to tile ()OP,;fli,cti:og opiniuns ·expressed by several gentlemen who . had presided over the Education Office, concerning the
ut_ility: of oth€l Committee.of Council as a permanent part of the
dermr.tmE)p.t, it is stated in this draft report, as the conclusion of the
committee, ' that the agency of the said committee, in the ordinary
business of the Education Department, whether administrative or
legislative, is anomalous and unnecessary ; that it tends to diminish,
on the part of the education minister, that sense of individual responsibility which is the best security for efficient discharge of
official duties; and that in those rare cases in which the minister
requires advice from his colleagues, it would be better that the
whole cabinet should be consulted.' And in regard to the question
whether, under the present regulations, there are one or two educa..
tion ministers (a point upon which the statements of the official
witnesses are at variance) the draft report recommends-1. That the
Committee of Council on Education, being no longer adapted to the
purpose for which it was formed, should cease to exist. 2. That
there should be a minister of public instruction, with a seat in the
cabinet, who should be entrusted with the care and superintendence
of all matters relating to the national encouragement of science and
art and popular education in every part of the country.!
k Hans. Deb. vol. cxc. pp. 478-506.
And see ante, p. 241.
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Report Com. on Education, 18661
pp. x. xvi .
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From the testimony of the most experienced and competent wit.
nesses before the Education Committee, in 186.5 and 1866, it is evident that the system now admh1istered by the Education Department
is partial, incomplete, and too highly centralised. And also, that
the Education Dopm~tment, as at present constituted, is not well
adapted for the administration of a reformed system, which shall
penetrate and provide for the educational wants of every part of the
country. To remedy those serious defects, it was proposed to declare in the draft report of 18GG, that the duties of the proposed
minister of publi~ instruction should not merely be administrative,
but also suggestive, that local organisation in connection with the
central department should be resorted to ; that power should be
given to levy a rate in certain cases, in lieu of the principle of voluntary aid; and that resort should be had to a system of mixed
religious edueation, as a substitute for the denominational system
now in operation. But the committee were unanimously of opinion,
that until they were aware of the view which might be taken upon
these gl'eat questions of policy by tho new administration, and had
a clear prospect of arriving at conclusions which it might reasonably be expeeted would be adopted by the legislature, it would
he undesirable to disturb and unsettle the minds of thoRo who arc
actively engaged in the promoJ-ion of the existing sysi;em.m
Another educational question which has given ricm to much cont,roversyn has grown out of what is termed the Conscience clause.
'l'his is a regulation (not yet embodied ir• any formal minute) which
was first fmmcd by tho Bducation Office about tho year 1860, and
which has since been made generally, though not invariably, a.pplicable to grants on behalf of schools. It iH as follows: ''l'he managers of the school shall he bound to nutke such orders as shall
provide for admitting to the benefits of the school the children of
parents not in communion with the Ohurch of England, as by law
established; but such orders shall be confined to the exemption of
such children, if their parents desire it, from attendance at public
worship, and from instruction in the doctrines or formularies of the
said Ohurch, and shall not otherwise interfere with the religious
·
·
teaching of the scholars.' 0
··
··•·•·
The practical effect of this clause is, to allow parents who do not
~. Rep. Com. on Education, 1866,
pp. xi. xii. xvi. xvii.
n See the voluminous evidence on
the subject before the Education
Committees. Commons Papers, 1865,
vol. vi. Index, pp. 16-20. Ibid. 1866,
vol. vii. Index, pp. 881-333.
o This is the form usually chosen ;
but there is another form to the same

general effect, which has be!ln in
use for a number of years, in cases
wherein the proportion of Dissenters
attending the school seemed to make
it nccossm'Y that some security should
be taken to ensure a due regard to
their religious convictions.
Rep.
Educ. Com. 1866. Evid. 8485-3439.
And see Hans. Deb. vol. cxcii. p. 407.
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wish their children to be taught any particular doctrine, to withdraw them from the schools at the time religious instruction is
given. At first this clause was strenuously opposed by the clergy
of the Established Church, who deprecated the withdrawal of any
children from their own oversight and pastoral care, and who feared
that even this concession to Dissenters would tend to destroy the
denominational character of the schools, and lead to all religious
teaching therein being done away with. But the objections to the
operation of the clause are gradually subsiding, and the impression
is gaining ground amongst all parties that it is fair and reasonable.
The government are desirous that the clause sho'hld be so applied as
to give protection and liberty to parents to remove their children
from the influence of any religious teaching which they may deem
objectionable; and, at the same time, to secure that denominational
teaching in the schools shall not be interfered with. Thus interpreted, the principle of the conscience clause is now acted upon 'in
almost every school.'P The draft report proposed by the chairman
of the Commons' committee of 1866 recommended that it should
be rigidly enforced in every instance, under penalty of the suspension of the annual grant to any school where it is not acknowledged. q This, however, as we shall presently explain, has not been
agreed to by the government.
In conformity with the leading ideas in the draft report above
mentioned, a Bill was presented to the House of Lords, on March
24, 1868, by the Duke of Marlborough, the Lord President of the
Council in Mr. Disraeli's•administrat.i.on, to regulate the distribution
of sums granted by Parliament for elementary education in England and Wales. This Bill was intended to effect some important
reforms, and to initiate a new and more extended policy in regard to
education. Instead of the Education Department being, as at present, merely administrative, and 'following in the wake of voluntary
efforts,' it was proposed that Parliament should empower her Secretary
:Majesty to appoint a secretary of state, who should have the whole for Educarange of educational matters in the United Kingdom under his tion.
consideration and control. That besides administering the sums
granted by Parliament for educational purposes, the secretary
should also, on his own responsibility, investigate the various questions connected with national education, and submit to Parliament
plans for the promotion thereof. Also, that such portions of the
Revised Code as relate to the terms upon which the educational
gTant shall be administered, should be embodied in an Act of Parliament. That hereafter the condition requiring all schools aided
P Duke of Marlbo1•ough (Lord Prevol. cxcii. p. 1158.
sident of tbe Council). Hans. Deb.
q Report of 1866, p. xvi.
vol. ex c. pp. 500, 501. A.nd Ree Ibid.
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by the state to be in connection with some religious denomiimtion,
should be dispensed with, and payments be made for results obtained in regard to secular teaching alone. NevertheleAs, that
denominational schools might eontinue to receive state aid, provided that, when required by the circumstances of the particular
case, management. clauses (otherwise called. ' conscience clauses ')
fm· the protection of the rights of children of other denominations
attending tho school, are cluly inserted in their trust-deeds. To
avoid misapprehension, it was proposed to insert, in the schedules
of this Bill, tho management clauses of tho Church of England,
the Wesleyan, tho 'Congregational, the Roman Catholic, the Jewish,
and other denominational schools, as at present used by those religious bodies. It was also intended that tho Dill should state under
what circumstances the government would require tho acceptance
of a ' conscience clause ' hy the trustees of a Church of England
school, find tho preeise terms wherein that clause should be hereafter framed.
This wouhl have offered a fair :Htd reasonable settlement of questions that ham_l hitherto proved difficult and embarrassing. If a
purely secular school presents its scholars for examination, the state
would not refuse to examine 11nd pay for the results of their teaching. On tlw other hand, by 11 clJaJJgo in tho terms of tho 'conscience
clause,' it could be made generally acceptable both to Churchmen
and to Dissenters : that is to say, by tho omission of tho word
'doctrine,' which occurs only in tho trust-deeds of Churd1 schools.
This would have afibrdod oqua.l security t~ all against tlw teaehing
of the peenliar tenets of any Church or soot to children of another
denomination, while it would secure religions instruc:tion to all
whose parents might desire that they should receive it.r
But owing to the difficulties encountered by ministers in tl1e
House of Commons during this session, the government announced
their intention of not proceeding with their Bill. It was accordingly withdrawn on May 18. In regard to the conscience clause, it
was determined that there should be no deviation from the present
practice, or from the principles at present acted upon by the Education Department;, until the direct sanction of the legislature had
been obtained. s
Contemporaneously with the introduction of the government
Bill, a larger and more comprehensive measure, to provide ele·
mentary education in England and Wales, was brought in by Mr.
Bruce, the Vice-President of the Education Committee in Earl
Russell's administration. After undergoing some discussion in the
House, this Bill was also withdrawn, on June 24, 1868. But it will
,. Duke of Marlborough's speech,
Hans. Dob. vol. cxci. pp. 105-129.

• Ibid. vol. cxcii. pp. 405-411, 11G8.
And see 31 & 32 Viet. c. 118, sec. 12..
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probably be re-introduced, and become in substance the law of the
land, at an early period.t

The establishment at the head office, in London, consists of a permanent secretary (with a salary of 1,500l.
per annum), two assistant secretaries, ten examiners, fiftyfour clerks, seventy-eight inspectors, aml twenty-three
inspectors' assistants, together with an advising counsel,
an architect, an accountant, and a private secretary to the
Vice-President.u All the patronage oCthe department,
whether it be direct, or by nomination for competition
under the civil service competitive system, is in the hands
of the Lord PresidenC
The correspondence of the department is conducted by
the secretary, but always in the name of 'My Lords' the
members of the Committee of Council on Education. In
fact, every letter that leaves the office is written in the
name of' My Lords,' even though it may be but 'the decision of an assistant secretary, or of an examiner, upon
a minor point of practice, and may not even have been
seen by.the secretary. In this, as in other public departments, for the transaction of @rdinary business, the permanent officer is trusted with the name of the department
as he might be with a common seal. He uses it on his
own responsibility, and if he misuses it, the appeal lies to
his chiefs. In the great mass of daily business, it is impossible to submit every letter to the official head : and
where a case is clear, and according to precedent, the
secretary would be justified in deciding it himself, in the
name of 'My Lords.' w Any case which fairly admitted
of doubt, or wherein the writer had made a special request that the responsible rninister should be consulted,
he would carry to his superior officers ; upon whom devolves the sole rEsponsibility to Parliament for every act
t Hans. Deb. vol. cxcii. p. 1983. Bill
No. 64. l<'or an analysis and comparison of both Bills, see Dublin
Review, July 1868, p. 174.
u Civil Service Estimates, 1868-9,

Class IV. p. 12.
v Report
Committee on Education, 1865.' Evid. 217, 218, 631.
w Ibid.145-147, 281-291,327-330.
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of administration.x Letters on minor points are drafted
under the directions of the examiners, and are usually
signed by an assistant secretary.Y

The Science and Art Departrnentjo1· the United Kingdom.
Depart-

By an order in council, issued in February, 1856, the
Department of Science and Art (previously under the
direction of the .Board of Trade) was transferred to the
superintendence of the Education Committee of the Privy
Oouneil.
The Department of Science and Art owes its origin to
suggestions contained in the second report of the Commissioners for the Exhibition of 1851, which being favourably entertained by the government, the cooperation of
rarliament was invited, by the speech from the throne at
the opening of the session of 1852-3, in a 'comprehensive
~scheme for the advancement of the Fine Arts and of
WJ?ractieal Science.' In furtherance of this idea, the Lords
~of the Treasury, in March, 1853, authorised the establish:J::.. ment of a new department, under .tho directiorr of the
(!J Board of 1'rade, to be called tho Department of Practical
Science and Art.
~
Already, in 1837, a government school for the study of
• Ornamental Art and Design, as applied to manufactures,
tt.'!l had been established, pursuant to a report of a committee
of the House of Commons in 1836, on Arts and Manufactures, which recommended that 'specimens from the era
of the revival of the arts, everything in short which exhibits in combination the efforts of the artist and workman,' should be collected together for the use of artstudents." This recommendation was afterwards carriecf
into effect by the South Kensington JVluseum ; whilst. in

mont of
Science
and Art.

' Report, Com. on Education,
1865. Evid. 290-202, 507, 869-873.
'l'he Secretary invariably communicates with the Vice-President upon
official business; though he has ti·ee

access to the Lord President when
necessary. Ib£d. 208-214.
Y Ibid. 330.
z Commons Papers, 1836, vol. b,c,

P·

1.
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1838,
about 1,500!. was exp•ended in the purchase of ob- uSCld·enAcert
.
Jects of ornamental art for the benefit of the School of DepartDesign.a From this school several branch institutions ment.
emanated, in various parts of Great Britain. These were
conducted with varying success. Two enquiries were
subsequently made into the progress of the Government
School of Design, one in 184 7-by the Board of Trade,b
the other in 1849, by a committee of the House of Oommons.c The result was the organisati~, in 1852, of a
department of practical art, which should endeavour, by
means of elementary art schools and museums, to foster
and encourage a taste for art amongst all classes of the
community throughout the kingdom, and, by establishing
central institutions in London and elsewhere, to train
teachers, and supply higher instruction in special branches
thereof. A museum of practical geology and mineralogy
was also founded by government, and a school for instruction in mining,~ metallurgy, and various manufactures.
The Department of . Practical Art, the Jermyn Street
Musewn ()f PraCtical Geology, and the Royal School of
Mines were all merged into 9Jld placed under the control
of the Science and Art Department of the Board of Trade
in the year 1853.
The Department of Science and Art is furthermore entrusted with the prosecution of the Geological Survey of
the United Kingdom, and the collection and publication
of mining records.d It has charge of the National Portrait Exhibition, which is one of great historical interest,
::~;nd owes its .origin to certain suggestions made by the
Earl of Derby, in 1865.e
a Commons Papers, 1860, vol. xvi.
pp. 529, 550.
b Ibid. 1847, vol. lxii. pp. 473, 615.
c Ibid. 1849, vol. xviii. p. 1.
d In regard to the progress of the
Geological Survey, and the present
condition of the Jermyn Street Museum and School of :Mines, see Civil
Service Estimates, 1868-91 Clas::; IV.
pp. 30, 34.

•

• Ibid. 1867-8, Class IV. p. 17.
This collection must not be confounded with the National Portrait
Gallery, which is under the control
of fifteen trustees, who were first
appointed in 1857, and who report
annually to the Lords of the Treasury
(see Commons Papers, 18671 No. 274 ).
In like manner the National Gallery
of Painting~ is controlled by trustees,
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Navigation schools for the instruction of officers of the
mercantile marine, and youths intended for a seafaring
life, have been instituted in different parts of the United
Kingdom, and placed under the superintendence of the
Sc;ience and Art Department.r In 1864, the government
decided upon founding a school of naval architecture, for
the scientific cclucation of shipbuilders; which is also
under the direction of this department. Though primarily intended fur the instruction of government pupils,
to be employed in the Admiralty dockyards, this school
is also made available to the public generally, with a view
to its becoming a great national institution, for the service
both of the royal navy and of t~e mercantile marine.g
The school is working wclP During Sir R. Peel's administration (1841-46), a similar institution was established at Portsmouth, to which selected pupils from the
other doekyards were sent for instruction ; and it proved
very serviceable. When Sir James Graham became First
Lord of the Admiralty, in 1853, this school was abolished,
a step which operated very injuriously to the m&ritime
interests of the country, so. that its r~-establishment produced general satisfaetion.i
The attention of the Science and Art Department, as
well as of the public generally, has been lately directed
to the necessity for making more liberal provision for the
encouragement of technical education, and the scientific
instruction of the artisan classes.i The following questions
who are appointed by the First Lord
of the Treasury, and who report anJmally to the Treasury. Ibid. No.
176. See a debate in the House of
Commons on August, 11 18671 on the
National Art Collections, and their
future administration.
· f See Captain Ryder's Reports on
Navigation Schools,CommonR Pn]WrR,
1859, vol. xxi. pt. 2: p. 583 ; ibid.
1860, vol. xxiv. p. ll'i; and, in subsequent years, Captain Donnelly's
Reports on Science and NaviO'ation
Schools; appended to the A"nnual

Reports of the Science and Art
Department of the Com. of Coun.
on Bducation.
g Ibid. 18041 vol. xxxvii. p. 611.
Hans. Deb. vol. clxxiii. pp. 1112,
1308 ; vol. clxxvi. p. 498. Civil
Service Estimates, 1868-9, Cla~s IV.
p. 24.
h Hans. Deb. vol. clxxvii. p. 1153;
vol. clxxX:i v. p. 1572; vol. clxxxvii.
p. 1840.
I Ibid. vol. clxxxiv. p. 1572.
J The Schools Inquiry Commission made a special report in 1867
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were addressec1, in November 1867, to Chambers of Commerce throughout the kingdom:1. What trades are now being injured by the want
of a technical education?
2. How, and in what particulars, are they injured?
3. How do other countries, from their greater attention to technical instruction, absorb our trade ?
Giveinstances, and, if possible, statistics.
4. What plan of technical educati~n would remedy
the evil?
Copies of answers received to these queries-together
with reports upon technical, industrial, and professional
instruction in various foreign countries-were laid before
Parliament.k And on March 24, 1868, the House of
Commons appointed a select committee to enquire into
the provisions for giving instruction in theoretical and
applied science to the industrial classes. The debate on
this motion proved the necessity for additional exertions
to secure the ancient superiority of British workmen over
their continental competitors, while it also showed that
i:he go;ernment had• not been .supine in the matter .1 The
committee reported, on July 15, a series of valuable suggestions for the promotion of scientific instruction in
England, together with much evidence taken by them on
that subject.m
concerning information received by
them that the IndustTial Exhibition
of Paris in 1867 furnished evidence
of a decline in the superioTity of
certain branches of English manufacture over those of other nations,
which was attributed, in part, to the
want of technical education in England. They were induced to make
this report as the pTosecution of any
enquiry into this subject appeared to
be beyond their powers. Commons
Papers, 1867, vol. xxvi. p. 261. See
a1so Mr. Scott Russell's paper in
Macmillan's Magazine, April, 1868.
And copy of minutes on the munificent gift of 100,000!., by Mr. Whitworth, to found 30 scholar~hips, of

•

the annual value of 100!. each, for
the further instruction of young men
in rnechanical science. Cum, Papers,
1867-8, No. Hl4, I.
k See Commons Paper~, 1867-8,
Nos. 13, 33, 168. And the translation, with notes, of the Report of the
Commission on Technical Instruction
appointed by the French government
in 1863. To this is appended a summary of the aid given by the British
government to technical education, a
list of the science and art schools in
the United Kingdom to January 1,
1868, &c.
1 Hans. Deb. vol. cxci. p. 160.
m Commons Papers, 1867-8, No.
432.
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The government hnve also resolved to enlarge the
grants for secular inr:;truction (beyond reading, writing,
and arithmetic) in elementary schools ; and, in order to
assist artisans who may show an aptitude for scientific instruction, have created scholarships or exhibitions for the
encouragement of science instruction, and for the support
of students of the industrial classes while continuing
their education. These arc intended to supplement existing action on th~ part of the Science nnd Art Department,
and by promoting secular instruction in elementary schools,
to form a connecting link between them and the ,f:lcience
and art schools and classes. 11
The Department of Science and Art is charged with the
8nuthKensington
administration
of the South Kensington Museum, an
Museum.
institution which-like the department itself-may be
said to have arisen from tho Groat Exhibition of 1851 ;
inasmuch as Parliament voted 5,000l. for the purchase of
articles out of that Exhibition, whieh wore afterwards
deposited in the Museum at South Kensington.
This museum, however, was not formally opened aH a,
separate institution until 1857, when.it began to embody,
on a larger scale tlum had' hitherto been attempted, the
suggestions and recommendations of successive parliamentary committees since 1836 for the improvement of industrial art in this country.
The collections in this
museum now consist of-1. Objects of Ornamental Art,
as applied to Manufactures, with an Art Library; 2.
British Pictures, Sculpture, and Engravings ; 3. Architeetural Examples ; 4. Appliances for Scholastic Education ;
5. Materials for Building and Construction; 6. Substances
used for Food ; 7. Animal Products ; 8. Models of Patented Inventions; and 9. Reproductions by means of
Photography and Oasting. 0 On three days in the week
the museum is freely open to the public, and on
Science

and Art
Department.

n Copy of Minute, &c., of the Education Committee on Scientific Instruction, Commons Papers, 1867-8,
No. 1D3. And see Hans. Deb. vol,

cxci. p. 180.
o Commons Papers, 1860, vol. xvi.
pp. 529, 551.
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other three days to students ; the general public may also
attend on these days~ on payment of a small entrance
fee.P
It is an important branch of the system of Art Education, that the South Kensington Museum is supported by
government, and is made use of as a central repository
for choice examples of foreign and domestic art. It is
also entrusted with the distribution of specimens of art
(as gifts) to provincial museums and sch~ols of art ; and
with the circulation, by way of loan, of similar articles for
local exhibitions, museums, and schools of art throughout
the kingdom ; also of books from the Art Library to local
art schools. A travelling collection of articles from each
division of the Central Museum has been organised, which
is sent in rotation to local schools of art, upon certain
conditions, a practice which has proved most serviceable
to art students who frequent such schools.q
The kindred institution of the new College of Science
in Dublin, which was founded in 1867, as a strictly
instructional institution, in place of the old Museum of
Irish Irrdustry, whicl1. has ceased to exist, its exhibitional
functions having been merg£ into the Royal Dublin
Society for the promotion of arts, manufactures, &c.,r
together with the Dublin Zoological Society, are also
connected with, and enriched by contributions from, the
Department of Science and Art. Similar museums of
science and industrial art, and of natural history, have
P Thorn.
Official Directory of
United Kingdom, 1868, p. 177. The
annual average of visitors to the Museum from 1857 to 1867 (excluding
1862, the year of the Exhibition) has
been 624,714. Civil Service Estimates, 1868-9, Class IV. p. 29. New
and magnificent buildings are in
coursfl of erection for the accommodation of the Museum. Ibid.
q Commons Papers, 1860, vol. xvi.
pp. 711, 739. Rep. Sel. Com. on
Paris Exhibition, Commons' PaperR,
1867, vol. x. pp. 614, 645, 658.
A catalogue of the printed works

•

of all countries relating to the fine
arts, from the in'iTention of printing up to the year 1865, is in course
of preparation, and is being printed
weekly in Notes and Queries. The
first scheme for publishing this universal art catalogue was objected to
by the House of Commons, but
grants have been since obtain~d for
the prosecution of the work. Hans.
Deb. vol. clxxxvii. p. 391 ; ibid. vol.
ex c. p. 1218; vol. c,xcii. pp. 1165 -1172.
' Papers relating to the College
of Science (Dublin), &c. Commons
Papers, 18671 vol. lv. p. 777.
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been established in Scotland in connection with this
department. a
The South Kensington Museum is under the control of a
General Superintendent, who is at present (1869) also the
Secretary of the Science and Art Department. And there
are three Museum Superintenuents, ' one for works anu
lighting, another for the arnmgement of objects of science
and art, and the third for custody, police, and general
duties,' t besides .three keepers, und ten assistant keepers.u
It is customary for Parliament to vote a sum of
10,000[. annually, to be appropriated to the purchase of
works of art, to be deposited in this Museum. No purchase is made from this fund without the approval of the
presiding officer~:~ of the Science and Art Department, and
they are advised in such matters by the Art refcrees.v
A minute of the Education Committee, dated March
17, 1863, created two permanent Art referees of the
KcnsiBgton Mrweum-onc to be 'responsible for advising
the Bonrd in rospod of the purchase of all elasses of
objects of art (whether o1:namcntal or inc1ustrial, ancient
or modern), except modern (dating .from 17 50) l'ictures,
Hculpturc, and engravings/ the other, to advise in regard
to the aforesaid exceptions. Tho iirst referee made a
point of visiting the Continent every year in search of
works of art to be added to the Museum. It was also
his duty to procure casts or other reprodu,ctions of works
of art in museums and public buildings both at home and
abroad, which should either remain at the Kensington
Museum, or be circulated amongst the affiliated museums,
or loaned to local exhibitions;·· iii vario·o.s parts of-the
country.w But in 1868, government, upon the advice of
• Civil Service Estimates, 1868-9, art are distributed and administered.
Class IV. pp. 31-33. Rep. Sel. Com. Commons Papers,l864, vol. xii. p. i8G.
• Ilans. Deb. vol. clxxxvii.p. 936. ,Paris Exhibition, 1867, .pp. 16,. 22,
24. And see Report of Committee Rep. Com. Paris Exhib. p.-10.
to enquire into the constitution, work" Civil Serv. Est. 1868-9, IV. p. 28.
• Hans. Deb. vol. clxxxvii. p. 693.
ing, and success of the Government
Schools of Art, and into the system Rep. Com. Paris .Exhib. PP• 24, 42.
under which the parliamentary grants
"' Rep. Com. Paris Exhib. 1867,
for promoting national education in p. 24.
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a departmental committee of enquiry, abolished these
offices, and in lieu thereof consulted gentlemen skilled in
different branches of science and art, as to intended pur.chases, paying them according to a set scale of fees."
The South Kensington Museum. is rapidly growing in
public estimation, and the distribution therefrom of special
collections, illustrating particular branches of science and
art, to local museums in England, Scotland, and Ireland,
is much and increasingly valued throughout the country.
It is the me~ns of affording recreation and instruction to
the whole nation, and especially to the poorer classes, and
has tended greatly to improve the taste and skill of
mechanics and manufacturers. This remark applies with
equal force to the admirable collection of art manufacture
and implements of education at the Central Museum itself,
:which has attracted great attention abroad, and led to the
formation of similar industrial museums in other lands.
All these results are a,t~ributable, for the most part, to
the International Exhibitions which sprang into existence
in 1851.~
·
The Board for th~ control· and management of the
Science and Art Department, and its affiliated schools, &c.,
is composed of the Lord President and the Vice-President
of the Committee of Council on Education, the controlling
power, in this as in other matters, being with the Lord
President. None of the other members of the Education
Committee are consulted on the business of this department.
The Board usually assemble about once a week, generally
at South Kensington, for the transaction of business. 0 To

•

Hans. Deb. vol. cxcii. pp. 1168,
1171, 1607.
b Rep. Oom. Paris Exhib. 1867,
pp. 34, 38-41. Hans. Deb. vol.
clxxxix. p. 1232. The Select Com~
mittee on Schools of Art, 1864, recommended 'that the collection of
works of decorative art at South
Kensington be made more generally
useful than at present throughout the
countl'y, especially in connection with
VOL. JI.
U
a

local museums.' Accordingly, the
annual grant for the pmchase, loan,
and distribution of objects to schools
of art, or for local exhibition, has
since been largely increased. Civil
Service Estimates, 1868-9, Class IV.
p. 26. See Hans. Deb. vol. cxcii.
p. 1161.
c Rep. Sel. Oom. on Education,
1865. Evid. 822, 1329, 2308, 2461,
&c.
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advise and assist this Board, there are, in addition to the
secretary and assistant secretary, other permanent oiiicors.
First, a general inspector for art, who is presumed to be
always present at the 13oard to answer questions, and to
advise upon reports in regard to purchases, &c. He also
superintends the various :ochools of art throughout the
country, and conducts examinations thereat.d In 1851,
there were but seventeen art schools in the provinces, and
one central i:icl1ool. There are now (1868) ninety-eight
art schools ; seventy-two night schools, first established in
18GG, for the elementary instruction of workmen, after
hours ; and !188 schools for the poor, in connection with
this department. Thoro is also an inspector-general for
seicncc, in connection with the royal school of Naval
Architectnre, who superintends 302 schools for instruction
in Heience generally, including mathematical, mechanical,
:mel physical science. All these schools are examined
yearly, am1 receive government uid in proportion to the
nui:nber of pupi.lt> under instruction.e
An ammal report iK t>nbmitted to Parliament by the
Annualroport.
President and Vicc-Prcsi<l•ent of the ·committee of Council
on Education, exclu:,;ivcly eoneerning the proceedingH of
the Science and Art Department within the year, in
relation (1) to the aid given to the industrial classes in
obtaining instruction in the branches of science and art
which have a direct bearing on their occupations ; (2) to
the administration of the South Kensington Museum ; and
( 3) to the condition of tho institutions for the promotion
of science and art which are subject to the superinten~
dence of the department. App~nded to this report arc
special reports from the directors, &c., of the particular
institutions or scientific bodies under the control of the
department.r

Science

and Art
Dopart-.
ment.

•I Rep. Com. Paris Exhibition, 'the State for technical education in
Great Britain and in other countries,
1867, pp. 5, 9.
• Ibid. pp. 3, 16. Civil Service Es- see ibid. vol. clxxxix. p. 359 .
.timates, 1868-9, Class IV. pp. 24-27.
r Commons Papers, 1865, vol. xvi.
Hans. Deb. vol. cxcii. p. 1162, For a p. 305.
comparison of the provision made by
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There is a separate vote on behalf of Public Education
in Ireland, which is administered by the Irish Commissioners of National Education. It amounted for the year
ending :March 31, 1869, to the sum of 360,195P
The Science and Art Department, however, is for the
whole United Kingdom, and takes charge, at present, of
the grants on behalf of scientific institutions in Ireland.h
But it is in contemplation to constitute a separate Department of Science and Art for Ireland, simi!ar to that above
described, and to amalgamate as far as possible all existing Irish institutions, now in the receipt of state grants
for the encouragement of science or art. With this view
a royal commission was appointed in 1868, to report on
the best means of carrying out this object.
The Charity Commissione?·s.
In the year 1853, her Majesty was authorised by Act
of Parliament/ to appoint four com1nissioners (with a
secretary and two inspectors) to act as ' The Charity
Commib1lioners for :&ngland and Wales,' with power to
enquire into all charities the:r'ein, their nature and objects, administration, management, and results, and the
value, coi1dition, management, and application of the
estates, funds, and incorne of the same. In lieu of, or in
conjunction with, the courts of equity-which in general
take cognizance of all charitable uses, or public truststhis Boatel is empowered to call trustees to account for
the funds committed to their charge, to appoint new
trustees, rescind improvident alienations, consider and adopt
schemes for giving effect to the donor's object, and afford
g Civil Service Estimates, 1868-9,
Class IV. No. 14. But practically
the government has no control over
this expenditUl'e. The whole system
of Irish education is at present in an
unsatisfactory state, and will doubtless ere long be placed under a more
responsible management. Hans. Deb.
vol. cxci. p. llO. In 1868, a royal

commission was appointed, to enquire
into primary education in Ireland.
Civil Serv. Est. 1863-9, Class VII.
p. 8.
h Ibid. Class IV. pp. 31-33.
i Act 16 & 17 Viet. c. 137, amended
and extended by 18 & 19 Viet. c. 124
23 & 24 Viet. ce. 134, 136; 24 Viet,
c. 0; 25 & 26 Viet. c. 112.
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every species of relief that may be required by such
institutions.
The term ' charitable ' is understood to include endowed schools (not being universities), and endowments
for education, whether of rich or poor, which are subject
to the operation of this law, and amenable to the jurisdiction either of the Court of Chancery or of the Charity
Commission.j
All proposed 'hlterations or improvements, as well as
all sales or exchanges of charity lands, require the sanction of the commissioners ; who are bound to institute
enquiries and make reports to the Attorney-General, from
tjme to time; and also to present to the crown an annual
report of their proceedings, to be laid before Parliament.
If any legislative action be required to give effect to a
particular scheme approved of by the Charity Commission,
a 13111 (()r the purposJ, after being sanctioned by the ViceI)rnsident of the Eclueation Comm.ittce, should be submitted to the legislature by some member of the governm~k

•

U n<ler the provisions of the Chat-itablc Trusts Act of
18GO, the juriscliction of the Board was considerably
extended, and it now constitutes ' a distinct court of law,
as a subordinate branch of the Court of Chancery.' 1 rrhe
operations of the Board have been attended with groat
.I See an account of the existing
law of cllm·ities, as afl'ecting endowed
schools, with particulars as to the
j uri~diction, powers, and proceedings
of the Charity Commissioners, in the
report of the Schools Inquiry Comrolssion, presented to Parliament in
1868, vol. i. ch. iv. This chapter
}1oints out the inadequacy of the
.1 urisdiction at present exercised on
behalf of educational endowments,
whether by viBitors, or by the Court
of Chancery and the Charity Commission, to effect the needful reforms.
These commissioners further recommend an enlargement of the powers
of the Cbrity Commission, and the

appointment of additional members
specially acquainted with all that
concerns education, and of sufficient
weight and reputation to have great
influence with the country. 'l'hey
also advise that one of the new members should be 'a member of Parliament, who would be able to explain
in his place the reasons for every
scheme that was proposed, to show
its relations to other schemes, and in
the absence of a minister to answe1•
any questions that might be asked'
(p. 604).
k Hans. Deb. vol. cxci. p. 234.
1 Ibid. vol. clxxxvii. pp. 772 925.
1
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public advantage, and are of increasing magnitude and
importance. m
The Commissioners on Popular Education, in 1861,
advised that the Charity Commission should be incorporated with the Education Committee of the Privy
Council, and that the Privy Council be empowered
through this Committee (on Education and Charities) to
make ordinances for the improvement of educational
charities, and for the conversion to eduootional purposes,
in whole or in part, of any charities which as at present
administered had become useless or objectionable. These
ordimmces to be laid before the trustees of the respective
charities (who should be at liberty to appeal to another
Com:inittee of the Privy Council from any such decision),
and afterwards to be submitted for the approval of
Parliament.n This recommendation, however, has not
been carried out ; and it is doubtful whether Parliament
would sanction the transference of the functions of a
q~~si-]~dlci~l Board to an executive and administrative
department of state. .It is more likely that, pursuant to
the suggestions of tithe Schoo]s Inquiry Commission of
1868, the powers of the Charity Commission, as an administrative Board, and as a central authority, under the
control of Parliament, will be extended and enlarged.
The commission is nevertheless under the general
supervision and control of the Privy Council. P
The Board consists of a chief commissioner, and two
assistant commissioners, who hold office during good
behaviour, and who, with the secretary and the inspectors, are declared to be incapable of sitting in the House
0

m SeeFourteenth andFifteenthReports of the Charity Commissioners,
for 1866 and 1867. Rep. Commission
on Pop. Education, 1861, part v.
Charitable ;Endowments. Hans. Deb.
vol. cxci. pp. 1283-1290.
' n Commons Papers, 1861, vol. xxi,
part i. p. 540.
o Hans. Deb. vol. clxi!· p. 184.

P See a debate in the House of
Commons, on June 16, 1864, on a
motion for the appointment of a
select committee to. enquire into the
construction, expense, and working
of the Charity Board. The motion
was opposed by minii'ters, and negatived.
li
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of Commons.q The chief commissioner receives 1,500l.
per annum, and the assistant commissioners 1,200l. each.
The fourth commissioner is unpaid, and holds office during
pleasure.r This office is always conferred upon the VicePresident of the Education Committee, so as to enable him
to represent the Board in the House of Oommons.s It
has no parliamentary representative in the House of
Lords, as the President of the Council is in no way connected with it.t •
There are now attached to the Board four inspectors,
a secretary, and twenty-seven clerks, of various grades.u

TII11.l BOARD OF TRAD1<1.

In reviewing t1w poRition ancl duties of this important department of state, it will be appropriate to consider
(1) its constitution, and (2) its functions.

1. T!te Constitution of t!te Board of Trade.
Its origin.

The origin of this department ~1u.tes from t)w year
1660, when Ohnrlcs II. <!stnbJishcd two separate councils, one for Tra<1e, and another f(n· Foreign Plantntioni'l.
These two councils were afterwards united as a board,
which was commonly known as the Board of Trade.
After undergoing various changes, this board was utterly
suppressed and abolished, in 1782, by the Act 22 Geo.
III. c. 82.v From this time affairs of trade were placed
under tho direction of a committee of the Privy Council,
which was set apart by order in council in 1786, as the
office of the Committee of Privy Council for the consideration of all matters relating to trade and foreign plantations ; in other words, as a Board of Trade, with juris~ 16 & 17 Viet. c. 137, sees. 2, 4,
5; amended by 18 & 19 Viet. c. 1241
sec. 2.
r Hi & 17 Viet. c. 1371 sec. 1.
Civil Service Estimates, 1868-9,
Class II. No. 29•

•

: Hans. Deb. vol .. cxcii. p. 952.
Ilnd. vol. clxxxtx. p. 170.
u Civil Service Estimates, 1868-9,
Class II. No. 29.
v 'l'homas, IIist. of Public Departments, p. 77.
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diction over the colonies of the British crown. The
colonies continued in the charge of this department until
the close of the American war, when they were transferred
to the care of the Home Secretary.w Until a very recent
period, however, all colonial acts requiring the confirmation
of the Queen in council were referred to the Board of
Trade, and were made the subject of minutes by the
President. But now the Colonial Office merely refers to
the board such Acts as relate to trade, for examination
•
and report thereon.x
This Board, or Committee, is appointed by order in or whom
council at the commencement of every reign. It consists composed.
of a president/ with certain ex officio members, viz.:the Archbishop of Canterbury, the Lord Chancellor, the
First Lord of the Treasury, the principal Secretaries of
State, the Chancellor of the Exchequer, and certain other
Cabinet Ministers, with other Privy Councillors who do
not form part of the administration, but are added to the
board either on account of their official position, or
because of their special knowledge of colonial questions.
Of this• latter class, s~1ne privy councmors are occasionally
summoned to attend meetings•ofthe board without being
made permanent members thereof: So recently as the year
1835, during the presidency of Mr. Paulett Thompson,
meetings of the board used to take place, but it was afterwards considered advisable to dispense with them, partly
on account of its being extremely inconvenient for high
officers of state to attend, and so by degrees the office
became departmental.a Nevertheless, within the last few
years, it has happened that several important questions of
colonial ~olicy have arisen upon which the government
have felt it advisable to consult all the members of the
z Rep. Com. Official Salaries, 1850.
"" See ante, p. 519.
Evid. 872, 878, 959. Rep. Com. on
x Dwarris on Statutes, p. 908.
Foreign Trade, 1864, pp. 128, 129.
Hans. Deb. vol. cvi. p .. ll20.
a Rep. Com. on Board of A dmiY There was also a Vice-President,
until that office was abolished, as will ralty, 1861, p. 610.
be hereafter mentioned, in 1867,
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Doard of Trade. Upon these occasions, the whole board
has been convened, and by this means the services of
various eminent men, professional and non-professional,
who were of the Privy Council, though not of the
existing administration, have been secured for the consideration of grave constitutional questions. Upon the
reception of reports of this description from the Committee of Trade, ministers have advised that the same
should be approved by the Queen in council, and they
have afterwards introduced bills into Parliament founded
upon such reports. b
At the present time, the Board of Trade, as a branch
of the executive government, means nothing more than
the president, who, with the assistance of the secretaries
and other official staff, transacts all tho business which has
been assigned to this dcpartmcnt.c The president is not
necessarily and was not invariably a member of the
Cabinet, until after the recommendation of the Committee
on Foreign Trade in 1864-, that henceforth he should
always ha.vc a place therein, in order to insure for his
advice and opinions on commercial matters a due consideration; whieh has since .Ueen carried out.d
Until 1867, when the oflice was abolished, there was
invariably a Vice-President of the Board of Trade who
was a privy councillor and a member of the administration, but who never had a seat in the Cabinet. Having
no special or onerous duties to perform, the Vice-President usually held his office in connection with that of
l'aymaster-General, receiving (f()r the two ol-Iices) a salary
of 2,000l. per annum, being the same as that allotted to
the President.e The existence of two offices so similar
as that of the President and Vice-President of the Board
b See ante, p. 521. Grey, Parl. Gov.
ed. 1864, p. 272.
c Hep. on Off. Sn1. 1850.
Evid.
762, 765, 799. Hep. on Fo1·. Trade,
1804, p. 249.
d Hep. Com.
For. Trade, 1864.

Evid. pp. 168, 245-254. The President has been in the . Cabinet ever
since 1865.
• Ibid. pp. 128,246. Hep. Com.
on Education, 1865. Evid, 624. And
see ante, p. 458,

•

BOARD OF TRADE.

665

of Trade proved most anomalous and unsatisfactory.
Each had an equal right of access to all official papers,
and it was usual for the share of business to be undertaken by each to be a matter of private arrangement ;
the president, however, as the chief officer, being held
responsible for everything. In the absence of the president, the vice-president filled his place, and, if sitting in
a different chamber to his chief, he represented the department in Parliament, being necessaril~helcl responsible
for his own share in the business of the board.r But at
length the office of vice-president fell into an unsatisfactory state of irresponsibility. Being able 'to refuse
to do anything,' whilst the president could ' refuse to
allow him anything to do,' g it was evident that any
further continuance of the office was incompatible with
the interests of the public service. Accordingly, aclvan- Abolition
tage was taken of the opportunity afforded by an appli-, ~ct!~re
cation of the Board of Trade to the Treasury in 1866, sident.
for some addition to the staff, owing to the large increase
of duty which had recently devolved upon the board, to
appoirir a departmen1al committee, consisting of the vicepresident and the financial secretary of the Treasury, to
enquire into the constitution of the Board of Trade, with
a view to the introduction therein of greater efficiency,
and of a more economical administration.
The committee presented an elaborate report on the
state of the office, specifying the new work assigned to
the ·board within the last few years, and making numerous recommendations for its improved organisation
and management.
The principal alteration suggested was that there should
be but one responsible head of the board, namely, the
president; that there should be two secretaries, one ofwhom
should sit in Parliament; that the office of vice-president
f Rep.
on Off. Sal. 1850, Evid. miralty, 1861, p. 605.
'175. Commons Papers, 1854, vol.
g Corresp. Bd. of Trade, Commons
xxvii. p. 129. Rep. on Board of Ad- Papers, 1867, vol. xxxix. p. 220 .

.
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should be abolished, and that there should be as mariy
assistant-secretaries as might be required for transacting
the business of the board.
It was also recommended that the office should be
subdivided into four departments, each having an assistant-secretary, namely, one for railway matters, another
for mercantile marine matters, nnother for harbours and
foreshores, and another for general commercial business.
AnAct wasaccor~1ingly passed to carry out the arrangement
for the abolition of tho ofiiee of vice- president, and to
allow one of tho secretaries to sit in tho House of Commons." The post of Paymaster-General, which of late
years has boon usually held in connection with this o:ffice,
is proposed to be hereafter attached to the office of the
Judge-Advocate General_! And tho salary of the new
parliamoutary secretary has been fixed at 1,500/., being
a reduction of 500l. on the snlary formerly given to the
vi co-prcs.i c1 er 1t. j
The other recommendations of the committee, after
being approved by the Board of Trade, were sanctioned
by tho Lords of tbe Treasury on· ,ranuary 7, 1007, and
were directed to be put int~o immctliatc operation.k
Accordingly, the office is now divided into six depart~
ments, each in charge of an assistant-secretary (in the
ease of the first four), or other principal officer. The
departments are as follows :-1. rrhe Commercial and
Miscellaneous.
2. The Hailways and Telegraphs. 3.
That relating to Harbours, ineluding Fisheries and Foreshores. 4. The Mercantile Marine and ·vvreck. 5. The
Statistical. 6. The Financial, which includes the two
branches, Seamen's Pensions, &c., and .Accounts. 1
Before proceeding to state the duties whjch appertain
to these several departments, it will be necessnry to direct
h Stat. 30 & 31 Viet. c. 72. Hans.
Deb. vol. clxxxvii. p. 67.
l Hans. Deb. vol. clxxxv. p. 358.
J Ibid. vol. clxxxvii. p. 873.
k Corresp. &c. rel. to the Board of

Trade, Com. PnpA!'~'~, 1667, vol. x=ix.
p. 215.
1 Ibid. p. 220. And see Thoro's Official Directory, U. Kingdom, 1868;
p.174.
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attention· to one or two other points affecting the constitution of the board.
In the year 1864, much dissatisfaction was expressed,
both in and out of Parliament,m at the defective arrangements which existed in the Board of Trade for the furtherance of British interests in connection with foreign
commerce. All applications to and from foreign countries
were required to be transmitted through the Foreign
Office, which. occasioned serious delay apd ]nconvenience
in commercial matters. And the inferior position hitherto
occupied by the Board of Trade, as a branch of the
executive government, detracted from its influence and
ability to deal successfully with mercantile questions.
On April 15, 1864, the House of Commons appointed a
committee to enquire into the existing arrangements
between the Board of Trade and the office of Secretary
of State for Foreign Affairs in regard to trade with
foreign nations. This committee reported much evidence, and also recommended : 1. That the Board of
Trade should be placed more nearly upon a footing with
·the Foreign Office, .s; as to insure that its opinions in
matters of trade might have· due weight; and that the
president should always be in the Cabinet. 2. That the
board should be put in direct communication with the
members of the diplomatic and consular services, through
the Foreign Office, in order to facilitate the prompt and
speedy transmission to the board of information concerning foreign trade. And 3. That an officer should be
appointed in the Foreign Office to conduct its correspondence with the Board of Trade.n The first recommendation, we have seen, has been complied with. On March
17, 1865, the House was informed that the government did not intend to carry out the second recommendation, which, in fact, had been only agreed to in
committee by the chairman's casting vote; but that, in
conformity with the third recommendation, they ha•l
rn

Com. Pap.l864, yol.lviii. p. 101 •

•

n

Ibid. vol. vii. p. 284.
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created a new division in the Foreign Office, to be known
as 'the Commercial and Consular Division,' which would
be charged with correspondence upon all commercial
matters, whether with the Board of Trade or any other
department of the imperial government, or with any
other persons or associations at home or abroad, upon
matters affecting the interests of con:nnerce.o
Tho .PrcsiThe opinion has always been entertained by the House
drn_t not to of Commons a"''l ratified by the practice of successive
he
~
traue.
administrations, that the control of the Board of Trade
should never be entrusted to any man who was directly
and personally engaged in any branch of trade in England. For it is the duty of the minister of trade in this
country to take a large and impartial view of the interests
of trade, not only as between persons engaged in particular branches of commerce, hut also as to the relations
of trade with the community at large ; and it is of the
utmost importance, and essential to the adequate discharge
of the functions of this Board, and to the maintenance
of its credit and confidence, that the members and presiding officers of the board shou1d. be themsolV'os free
from '·participation in trade: and above suspicion in that
respect.P Accordingly, in 1865, upon Mr. Goschcn.
being appointed Vice-President of the Board of Trade,
he relinquished his position as head of a well~known
commercial firm, and retired from the directory of the
Bank of England. And in 1866, his successor in office,
Mr. Stephen Cave, at once gave up his directorship in the
Bank of England, and every other directorship he held at
the time of his appointment, thinking it 'inconvenient that
public men in his responsible position should be supposed
liable to be actuated by personal or interested motives '
when dealing with commercial or monetary questions.q
It is very desirable that the Board of Trade should be
1

In

'

o Hans. Deb. vol. clxxvii. p. 1880.
Secretary, and ex-Vice-Presdt. of the
Civil Service Estimates, 1867-8. Board of Trade, Hans. Deb. vol.
Class II. p. 8. And see ante, p. 513. cxlv. pp. 1139-1141.
P JU.Hon. H. Labouchere,Colonial
q Ibid. vol. clxxxvi. p. 100•
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represented in the House of Lords either by the president Represenor the parliamentary secretary ; but heretofore it has too ~~~~I~-iu
often happened that both the presiding officers of the de- ment.
partment have been members of the House of Commorfs,
leaving the board without any direct representative in the
other House, or in the Lords' committees upon questions
concerning trade, an arrangement that has always proved
most inconvenient and objectionable. r

•
2. The Functions of the Board of Trade.
Formerly, the Board of Trade was mainly a consultative
department, with scarcely any administrative duties to
discharge. But . of late .years, under the authority of
various Acts of Parliament, a large and increasing amount
of executive business, of avery important and multifarious
character, has been assigned to it.
The duties which now appertain to the department are Present
principally as follows: To take cognizance of all matters ~~:i~o:d.
nllating to trade and commerce, and the protection of the
mercantile interests of the United Kingdom; to advise
other departroents ·of state •upon such questions-.the
Foreign Office in commercial matters arising out of
treaties or negotiations with foreign powers ; the Home
Office with respect to the grant and provisions of charters,
or letters patent from the crown ; the Colonial Office upon
questions affecting commercial relations with the colonies,
and .in regard to the construction and management of
lighthouses abroad ; and the Treasury as to alterations
n1ade or contemplated in the customs and excise laws,
cases of individual hardship arising out of the operation of
those laws, and points connected with the said laws which
require solution. It also frequently devolves upon the
Board of Trade to draft Bills and Orders in Council upon
matters of trade. And it is the duty· of the board to
superintend the progress of Bills an<i questions before
r

Rep. on Off. Salaries, 1850, Evid. 125, 136, 329, 784.
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Parliament relating to commerce : to exercise a super-'
vision over railway, patent, telegraph, harbour and shipping Bills, and other matters affecting trade or commerce: and to conduct preliminary enquiries, under the
authority of Parliament, into intended applications to Parliament for local Bills : also to receive deputations from
parties whose interests may be affected by measures relating to trade which nrc pending in l 1 arliament.a
In 1832 the B~ard of rrradc was charged with the duty
of collecting and publishing statistical information. Since
1840 it has exercised under various statutes a surveillance
over all railway companies. About the same time the
Government School of Design (since transferred to the
care of the Education Office) was placed under its superintendence; the office for the Registration of Designs or
varieties of Manufactmc ; and the office for the Registration of Joint Stock Companies-with various duties under
the Companies' Act of 18G2-havc also been attached to
it. Since 1850 a most important addition to the functions
of the board lws been made, by jjhe Acts for regulating
Merchant Shipping and PilQtage ; for•winding up the Merchant Seamen's J!'nnd, aml for Steam Navigation Inspection ;t and a General Register Office for Merchant Seanwn
has been established, and placed under the superintendence
of the board.u In 1855 the Meteorological department
was established. In 1861 the Commission on Lights,
Buoys, and Beacons recommended that the duty of representing the general lighthouse service in Parliament, moving and explaining the estimates concerning the same, &c.
(a duty which had been performed by the Board of Trade
since the passing of the Merchant Shipping Act of 1854),
should be forma1ly assigned either to the Board of Trade
or to the Admirnlty.v . In 1862, and again in 1865,
t Commons Pa'{lers, 1847-8, vol.
• Rep. Off. Sal. 1850. · Evid. 700,
761, 7871 789, 800. Murray's Hand- xviii. p. 489. Ibid. 18541 vol. xxvii.
book, p. na. May, Parl. Prac. eel. p. 129.
u Parkinson's Under Govt. p. 44.
1868, p. 680. Rep. Com. For. Trade,
• The Trinity House Corporation
1804, p. 141.
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certain powers and duties in connection with harbours
and navigation under local Acts, were transferred from
the Admiralty to the Board of Trade;"' and authority has
been given to the board to make provisional orders for
the incorporation of pier and harbour companies ; subject
to the approval and sanction of Parliament.x In 1863
certain duties, under the Anchors and Chain Cables Act,
were allotted to the board ; and, by the Act 26 and 27
Viet. c. 124, the board was empowered to appoint Inspectors of Alkali Works, in order to secure the better
condensation of the muriatic acid gas evolved therein.
In 1866 the rights and interests of the crown in the shore
and bed of the sea, and of every channel, creek, bay, and
navigable river (with certain exceptions enumerated in
the schedule of the Act) of the United Kingdom, as far
up the same as the tide flows (i.e. the foreshore), were
transferred from the management of the Commissioners of
vVoods to that of the Board of Trade.Y And in the same
year the Standard Weights and Measures Department
was established. By the Sea Fisherier; Acts of 1866 and
1868, certain powers are co]lferred upon the Board of
Trade for the establishment, improvement, inspection, and
maintenance of such fisheries in Great Britain. And by
the Act 29 and 30 Viet. c. 89, the Board of Trade is
authorised to appoint one member to the existing body of
conservators of the whole of the upper part of the navigable waters of the river Thames, within certain prescribed limits, to aiel in maintaining the preservation and
improvement of this stream. In 186 7, by the Act 30 and
is the body cha1·ged by law with the
administration of the Lighthouse
system. The duty of the Board of
Tmde is confined to a general supervision and control of the expenditure
for this service. Mr. Milner Gibson
(Presclt. Bel. of Trade), Hans. Deb.
vol. clxxi. p. 429.
w By Acts 25 & 26 Viet. c. 69 ; 28
& 29 Viet. c. 100.
x By General Pier and Harbour

•

Act of 18fH. For Acts confirming
such Provisional Orders, see 29 & 30
Viet. cc. 56, 58, &c.
Y By Act 29 & 30 Viet. c. 62 sec.
7. See a memorandum as to the
duties of the Board of Trade with
respect to foreshores and bed of the
sea, Com. Papers, 1867-8, No. 18.
And see Hans. Deb. vol. cxcii. P•
1814.
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31 Viet. c. 124, the Board of Trade was authorised to
appoint Inspectors of Lime or Lemon Juice to be obtained from bonded warehouses for use as an anti-scorbutic on ships navigating between the United Kingdom
and any place out of the same ; and is required from time
to time to issue, and cause to be published, scales. of
medicines, and medical stores suitable for different ships
and voyages, with books of instruction for dispensing the
same. In 1868, by the Act 31 & 32 Viet. c. 33, the
hoard was authorised to collect and publish statistics of
the importation and exportation of cotton.
The board has, moreover, duties to discharge under
tho Metropolitan Waterworks Act of 1852, under the
Telegraphs Act of 1863, and uncler the Fisheries Convention Act of 1868. It advises the crown in the issue
of royal charters, settling the terms of such as may
he granted. It is also expected to originate, or to
watch over, all legislative measures connected with trnde,
or affecting cornmercial interests, with the exception
of questions relating to customs. or excise legislation,
banking or currency; whic~h of late•years have been exclusively undertaken by tho Treasury!
Having enumerated tho several classes of duties whieh
from time to time have been assigned to the performance
of the Board of Trade, we now proceed to ~tate the particular departments which have been entrusted with the
execution of the same.
It has been already mentioned that a new classification
of the office took place in 186 7, whereby it was divided
into six departments," the special duties of which are as
follows:• Report of Commons Com. · on
Foreign Trade, 1864, p. 129.

a

See ante, p. 066.
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(1) The Comme1·cial and Miscellaneous Department,
including also the Standards Department~
CommerTo this division is allotted the preparation of treaties cial
Deof commerce and navigation with foreign states or British partment.
colonies, and questions connected therewith ; also, miscellaneous matters, such as art unions, copyright, trademarks, companies, partnerships, &c. ; and generally all
questions concerning trade not assigned to any other
branch.
In 1864, an Act was passed 'to render permissive the Decimal
system.
use of metric weights and measures in the United Kingdom.' aa This Act had been long sought for by the
advocates of decimalism,b and was the result of a parliamentary enquiry in 1862 by a Select Committee of the
House of Commons, appointed to consider ' the practicability of adopting a single and uniform system of weights
and measures, with a view not only to the benefit of our
internal trade, but to facilitate our trade and intercourse
with foreign countries/ The Committee came to the
unani1nous conclusiol'l of recm11mending the introduction,
' cautiously and steadily,' of the metric or deci:mal system
in the United Kingdom, as the only means for remedying
the great inconvenience now experienced from the multitude of weights and measures in use. c Since the passing
of the Act above mentioned, much has been done to promote the practical adoption of the new system, not only
in England, but throughout the colonies and dependencies
of the British ClVIVn. d
The Committee further recommended the establishment
of a department of weights and measures in connection

•• 27 & 28 Viet. c. 117.
See Report of Sel. Com. 0n
Decimal Coinage, Commons Papers,
1852-3, vol. xxii. p. 387. Two Reports of the Decimal Coinage Commissio~, Cop1. Papers, 1859, Sess. 2,
vol. x1. p. 1. Ibid. 1860, vol. xxx.
VOL. II.
X
b

•

p. 387.
c Commons Papers, 1862, vol. vii.
p. 189.
•
d See papers relating to weights
and measures (East India), Commons
Papers, 1867-8, No. 16, and especially
pp. 87, 89.
X
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with the Board of Trade, to whom should be entrusted
the conservation and verification of the standards, the
superintendence of inspectors, and the general duties in~
cident thereto. They also advised that the proposed
department should take measures, from time to time, to
promote the use and extend the knowledge of the metric
system in tho offices of government and among the
people.
Accordingly, i41 1866, an Act was passed, authorising
the constitution, in the Board of Trade, of a standard
weights and measures department,e in cltarge of an officer
to be called the Warden of Standards, whose duty it shall
be to take custody of the imperial standards, heretofore
deposited in the Exchequer Ofiice, and to conduct all such
comparisons, verifications, and other operations, with reference to standards of length,' weight, or capacity, in a.id
of scientific researches or otherwise, as the Board of Tra.dc
may direct ; and to report annually to the Doard, for the
information of I>arlinmcnt, ou the proeeec1ings and business of his department. 'rhis Act also provides for the
periodical comparison and a(~justin~nt of the Ik>ard of
Trade standards with the" imperial standards, copies of
which are deposited clsewheref
It is intended that hereafter the functions of the Wan1en
of Standards shall be performed by the Assistant-Secretary
of the Commercial Department, who will receive an allowance of lOOt. a year for this additional duty.g
In June, 1867, an International Conference on weights,
measures, and coins was held in Paris, composed of rer Act 29 & 30 Viet. c. 82, sees.
• For particulars as to the organisation of the Standards Department, 10-12. And see Hans. Deb. vol.
its proceedings in regard to the clxxxiv. p. 817; vol. clxxxv. p. 466.
metric system, and other matters, see See also Il.eports &c. on Standard
First Report of the Standards Com- vVeights and Measures, Commons
mission, July 241 1868, .Commons Papers, 1854, vol. xix. p. 933. Ibid.
Papers, 1867-8; and First and Second 1864, vol. !viii. p. 621.
g Civil Service Estimates, 1867-8,
Reports of the Warden of the Standards, presented to Parliament in Class II. p. 11.
1867 and 1868.
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presentatives from twenty nationalities, who unanimously
agreed to recommend to the nations concerned the adoption of measures to promote the study and use of the metric
system as extensively as possible.h In 1868, a Bill was
introduced into the House of Commons to supply an omission in the Act of 1864, the want of which had made
that Act inoperative-namely, to authorise the Board of
Trade to construct metric standards for the purpose of
verifying and guaranteeing the accuracy of the metric
measures in use under the said Act. The Bill further
provided that after a certain number of years the metric
system should be exclusively used, and the present measures abolished. After a long debate, the Bill was read a
second time, on May 13, with an understanding that it
should be then dropped until next session.; Meanwhile,
a Royal Commission was appointed to consider the recommendations of the International Conference and their
adaptability to the circumstances of the United Kingdom,
which repOTted in the autumn of 1868.
(2

J The Railways. and Telegraphs
. Depa1·tment.

Through this division the Board of Trade exercises an Railway ·
active and vigilant supervision over railways and railway ~:~~.rt
companies, not only with respect to their original forma:tion, but also as to their subsequent management. Railways were first placed under the Board in 1840 by the
Aet 3 & 4 Viet. c. 97. A few years afterwards, these
powers were transferred to a separate Board of Railway
Commissioners, but in 1851, by the recommendation of
the Committee on Official Salaries in 1850, this Board was
abolished, and their powers resumed by the Board of
Trade, pursuant to the Act 14 & 15 Viet. c. 64.i Further
powers were given by the Act 31 & 32 Viet. c. 119.
h This
1·eport was presented to 209; vol. cxciii. p. 425.
the House. of Uommons, pursuant to
J Rep. on Official Salaries, 1850,
an address, in 1868.
Evid. 969, &c. Murray's Handbook,
' Hans. Deb. vol. cxcii. pp. 176- p. 114.
X X 2
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In 1845, the Board of Trade were charged to make
preliminary enquiries in regard to all proposed railway
Bills; but this plan proved unsuccessful, mainly, it is
alleged, because the enquiries of the officers of the Board
were conducted in private. They saw the promoters and
opponents of the various measures submitted to them
::;eparatoly, and received from each communications that
were not communicated to the other party. Suspicions
of unfair dealing were thus engendered, that wholly destroyed the authority of their reports. The Parliamentary
Committees to whom the Bills were afterwards referred,
declined to he guided by their conclusions, and the reports
failed to carry the weight to which they were often intriusicnlly entitled. The scheme was therefore abandoned,
and investigations into proposed railway undertakings are
now entirely conducted by Committees of Parliument,
notwithstanding the obvious disadvantages of this system,
which have been inermu;ingly felt of late years.k
'rhe Board of Trade, however, still perform a duty
in connection with railway legislation. ]'rom 1852 to
1867, by virtue of a sessional ordei· .{>f the House "of Com.mons, the Board was requii:·ed to report to the House upon
every intended railway or canal Bill, or Bill affecting tidal
waters or harbours. 'rhese reports were designed merely
to call the attention of the Committees on such Bills to
any deviations from the ordinary practice of Parliament
in regard to the same, to evasions of the Consolidation
Acts, to novel provisions or alterations of the general
law, and to provisions contrary to the standing orders.
This duty might perhaps have been more suitably assigned to some parliamentary functionary instead of to
the Board of Trade. In fact, a similar duty is entrusted
to one of the officers of the House of Commons. 1 It is
not, therefore, surprising that these reports-having failed
k Report of Sel. Com. on Private
1863, vo1. viii. Evid. pp. 98, 100, 347.
Bill I,egis1ation, Commons I'apets, . 1 Ibid. pp. 29, 30, 135.
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to serve any useful purpose, and it being 'notorious that
they were almost wholly neglected,' 'even by the Committee to whom the Bills were referred'-should now,
for the most part, be dispensed with. By· a resolution of
the House of Commons, on March 14, 1867, it was agreed
that henceforth those railway Bills only which affected
tidal waters or harbours-which are reported on under
the Harbours' Transfer Act of 1862-shall continue to be
reported upon by the Board of Trade.i' If any such
reports should be unfavourable, it would be competent
for the Committee on the Bill to require the attendance of
the professional officers by whom they were draw:n up, for
the purpose of testing their conclusions or making further
enquiries. The duty of the Board itself terminates upon
the presentation of the reports to Parliament.n
By the standing orders of both Houses, notices of intended applications to Parliament for railway Acts must
be deposited at the Board of Trade, together with plans,
&c. of the proposed railway, before the introduction of
the Bill.
•
Before a new line \)f railway can be opened for traffic,
notice must be given to the Board of Trade, and its permission obtained, upon the report of an inspector appointed by the Board for this and other purposes. So
also, when accidents occur, notice must be sent to the
Board, and an inspector is generally directed to enquire
into the case, upon whose report the Board may require
alterations to be made in the mode of working the line,
for the greater protection and security of the public.
And on July 13, 1868, the House of Lords agreed to a
resolution, to be afterwards made a standing order,
that no railway Bill that proposes to increase existing
rates for conveyance of passengers or goods shall be read
a second time until a special report from the Board of
m Oorresp. on Board of Trade,
p. 1800. And see ibid. vol. clxxxvi.
Com. Papers, 1867, vol. xxxix. pp. p. 704.
n Hans. Deb. vol. cxci. p. 831.
220, 229. Hans. Deb. vol. clxxxv.
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Trade on the subject shall have been laid before the
House. a
To this department belongs also all business connected
with telegraphs.
( 3) The 1-1arbow·8 and Fi8heries Department, and ( 4) The
Marine and Wreck Department.
Marine
]lop:>rtnH.mts.

These divisions arc both of them very important, and,
when united together as the marine department, transacted probably one-half of the ordinary business of the
Board of rrrade. They are now separated into distinct
branches, and the Financial Department has also been set
apart as a separate division. But as these arrangements
are consequent upon the reorganisation of the Board of
Trade in January 1867, it must here suffice to refer generally to the duties appertaining to these offices as the
same existed prior to the recent changes.
By the Merchants' Shipping Act of the 17 & 18 Viet.
c. 104 (extended and modified by the Act 25 & 26 Viet.
c. 63), it became the duty of the Board of 'l'~ade to
undertake the general supei'intenclence of matters relating
to merchant-ships and seamen, and to carry into execution the provisions of this Act and all other Acts on the
same subject, with the exception of such Acts as relate to
the revenue.· Accordingly, it devolves upon the Board,
through the appropriate department, to grant certificates
to all masters and mates in the merchant service, to supervise consular accounts, and to control the building and
maintenance of all lighthouses. The protection of tidul
waters, the issue of orders concerning docks, piers, and
harbours, and in relation to pilots, the administration of
the Merchant Seamen's Fund Winding-up Act, the super0
Hans. Deb. vol. cxciii. p. 1069.
For further partic11la.rs as to the duties
and responsibilities of the Board of
Trade in respect to railways and railway accidents, see the speeches of
:M:r. Milner Gibson, Presdt. of the

Botwd of Trade, in Hans. Deb. vol.
clxxvii. p. 1132 ; vol. clxxx. p. 1169.
See also ibid. vol. clxxxiv. p. 1602;
and Corresp. on Board of Trade,
Com. Papers, 1867, vol. xxxix. p.
213.
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intendence of investigations into collisions and other disasters at sea, the oversight of lifeboats, and the reward of
persons for saving life at sea or on the coast, wreck and
salvage receipts, pensions to the mercantile marine, the
wages and .effects of deceased seamen, the auditing of
shipping masters' accounts throughout the kingdom, and
assisting the Admiralty in organising and superintending
the Naval Reserve, so far as it concerns merchant seamen,
are all of them matters which come within the supervision
and control of the Board of Trade through these departments.

(5) The Statistical Department.
This division was created in the year 1832, and was
originally intended to serve as a general statistical office,
not exclusively or even necessarily attached to the Board
of Trade, but exercising a general supervision over all
statistical in.formation coming into the hands of the Government, with a view to the publication thereof in one
unifonp. manner. Hi1iherto this idea has been but partially carried out. •The Statistical Department is nominally subordinate to the Board of Trade, and its chief
officer entirely su~ject to the control of the President;
but in practice it is usual to allow any other branch of
the Government that may require statistical information
to apply direct to the chief of this department.
The office is principally employed in preparing classified returns of all statistics explanatory of the financial,
agricultural, commercial, and social condition of the whole
British Empire, in abstracting the most important part of
the statistics of other countries, and in compiling accounts, which are published monthly, of the trade and
navjgation of the United Kingdom.P Everything that
reaches the Foreign Office which has any bearing upon
our trade with foreign countries (and important commuP See Report on Official Salaries,
Com. on Trade with Foreign Nations,
1850, Evid. 9131 fn8, 941. Rep. of 18G4, pp.l35, 141, 2·15 .
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nications of this kind are regularly received from the
British consuls abroad), is at once referred to the Board
of Trade. Hitherto the Board has not been allowed to
communicate directly with our foreign consuls, but only
through the Foreign Office.q But it is probable that this
retJtriction will be removed when the proposed reforms
in regard to the Board of Trade have been carried into
effect.
In addition to. tho valuable reports which are periodieally issued by the Statistical Department, it is expected
to be always prepared to furnish returns ordered by either
House of Parliament, and such other statistical informa1ion, relating to questions of public interest, as may be
rcftnirccl by members of the legitJlature or of the government" A Comptroller of Corn Heturns is attached to this
office, whose duty it is to collect, and prepare for publieation in the 'IJorH1on Gazette,' weekly returns of the
average price a.t which corn has been sold at the different
market towns iu tho United Kingdom. rrhis information
was J(mnerly made usc of to regula~e the amount of duty;
and it is still servieettblc for statistical-and other purposes.a
'l'he library of the Board ·of rrradc is directly connected
with the Statistical Oflicc. It is very extensive, and, unlike other departmental libraries, is 'far too large' for
the purposes for which it is required. It has been suggested that this library should be made available for all
the government offices, and that the Bonrd should retain
only a small collection for departmental use.t

( 6) Tlw Financial Depa1·tment.
FinancinJ

Department.

We have already referred to the duties of this division
in connection with the old Marine Department, ofwhich
dence before the Commons' Comq Rep. on Off. Sal. 1850, Evid.
mittee on Parlimnentary Proceedings,
857, 858, 867.
' Ibid. 855. '!'here are some valu- 1862, p. 46.
• Parkinson, Under Govt. p. 42.
able suggestions for the more efficient
t Corresp. rel. to Ed. of Trade,
and economical administration of this
department, in Mr. Leone Levi'sEvi- Com. Papers, 1867, vol.xxxix. p. 221.
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it used to form a part. Particulars of the duties specially
belonging to the department, under the new arrangements,
will be found in pp. 7-9 of the correspondence on the
Board of Trade laid before Parliament in 1867.
The general oversight and control of the business
transacted by the Board of Trade is under the direction
of two secretaries, a parliamentary and permanent secretary, who, with the sanction of the PresirJent, auange between themselves the distribution of the work. The great
increase of business within the last few years has, as we
have seen, necessitated the appointment of fonr assistantsecretaries and three 'assistants to the secretaries,' besides a large staff of officers and clerks, some of whom
are professional men.u
It only remains to notice the JJfeteorologic O.ffice, which
has lately been disconnected from the Board of Trade,
but was formerly a branch of the Marine Department.
This office owes its origin to certain suggestions made by
the well-known Lieut~nant Maury, of the United States
navy, to Sit James ~raham, the then First Lord of the
Admiralty, in 1854. It was :hrst established in the following year, and has been instrumental in collecting and
publishing numerous facts and observations useful to navigators, serviceable to seamen, and of public utility, as
contributing to the preservation of human life. Through
the publication of 'storm warnings' and 'forecasts' of
the weather, and their extensive circulation along the
British coast, a great saving of life and property has been
already effected ; and additional benefits may be hereafter
anticipated from the study of meteorology, as an applied
science, by those who avail themselves of the investigations of this office.v
u Hans. Deb. vol. clxxv. p. 1601;
v See Reports of the Meteorologivol. clxxxv. :p. 357. Civil Service Esti- cal Department of the Board of Trade
mates, 1868-9, Class II. p. 16. And in 1858, 1862, &c. Hans. Deb. vol.
clxxxviii. pp. 1728-1739.
see ante, p. 666.
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It is considered to be doubtful whether meteorological
science has yet arrived at sufficient perfection to admit
of ' forecasts ' of the weather being made with any certainty. But it is undeniable that great public benefits
have resulted from the labours of Admiral FitzRoy, who,
until his lamented decease in _18G5, had the oversight and
direction of this department. The system of utilising the
observations of meteorological phenomena for the benefit
of our seafaring;. population, which was introduced into
England by Admiral FitzUoy, is being gradually adopted
throughout the.European continent ;w and the British Government have been at considerable pains to ascertain by
what method those researches could be best continued so
as to secure more decided and permanent advantages to
humanity."
After the death of Admiral FitzRoy, the Government
applied to the Royal Society to be ad vised as to the expediency of continuing the annual grants of money for tho
publication of 'forecasts ' in the present state of the
science of metcorology.Y This le_d to the appointment
of a departmental Committee to cor.lli3iuer· of the Mcteorologieal Department, its origin, functions, the degree of
success it has hitherto met with, and the improvements
required for its more efticiont service. This Committee
presented an elaborate report containing much valuable
information. They advised that the issue of 'daily forecasts ' of the weather should be abandoned, as they had
not proved to be generally accurate or useful ; that the
issue of ' storm warnings' should be continued, but on
an improved plan ; and that new and more comprehensive duties should be assigned to this department for the
furtherance of meteorological investigations, as well for
purposes of practical utility as for the advancement of
science.z
Hans. Deb. vol. clxxvi. p. 1599.
Ibid. vol. clxix. p. 1059 ; vol.
c1xxv. p. 1602. Commons Papers,
1863, vol. lxiii. p. 95.
w
x

Y Hans. Deb. vol. clxxix. p. 1278.
• Report of Meteorological Committee, Commons Papers, 1866, vol.
lxv. p. 329.
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At this juncture a change of ministry occurred. Up
to the close of the session of 1866 no steps had been
taken in pursuance of the foregoing recommendations ;
but the new Derby administration. undertook to give
them· a· prompt and careful· consideration. a
Early in the year 1867, after further communications
between· the Board of Trade, the Admiralty, the Treasury, and the Royal Society, it was announced that the
Government, feeling itself incompetent. to deal with a
purely scientific matter, had resolved upon detaching
the Meteorological Office from the Board of Trade, and
transferring it to the management of a Scientific Committee appointed by the Royal Society (of which the
Hydrographer to the Admiralty should be a member),
who would give their time, labour, and talents gratuitously.
This Committee is now charged with the duties heretofore performed by the Meteorological Department. Its
operations comprise three distinct branches :-1. Collec·
tio11 of ocean statistics ; 2. Issue of weather reports ;
3. Establishment of 1peteorological observations in the
British • Isles. The •new office is considered as being
wholly separated from the state ; its officers are appointed
and controlled by the Scientific Committee aforesaid, and
have been notified that they are not civil servants of the
crown, or entitled to superannuation, or compensation
allowances in the event of the abolition of their offices.
But all appointments must be submitted for the approval
of the Board of Trade, and the cost of the establishment
is defrayed out of a vote (fixed for the year 1868-9 at
lO,OOOl.) 'for the Meteorological Committee appointed
by the Royal Society, at the request of the Government,
to conduct meteorological observations and experiments.' o
The 'storm warnings' were entirely given up for a
Hans. Deb. vol. clxxxiv. p. 1661. vol. clxxxviii. p. 1733. Civil Service
Papers relating to the Meteor0lo- Estimates, 1868-9, Class IV. No. 1.
gical Department, Board of Trade, Report of the JHeteoroiogical ComCom. Papers, 1867, vol. lxiii. p. 497. mittee for the year 1867, presented
Hans. Deb. vol. clxxxvii. p. 1731; to Parliament in 1868.
a

b
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time as not being founded upon a sufficiently ascertained
basis ; but in consequence of strong remonstrances from
various parts of the kingdom, by and on behalf of persons engaged in the coasting trade, against this determination-which were regularly referred for the consideration of the Scientific Committee-while the department
still declines to prognosticate what will be the weather
on any future day, the circulation of information on
the subject of stt>rms has been partially resumed. The
weather reports continue to be published as heretofore,
and information is now being collceted from which it is
eonfidently anticipated that 'sooner or later' positive rules
for prognosticating the weather can safely be framed.c In
January 18G8, Heveml 'land meteorological observatories'
were established ; and the Jepartment began again to
transmit telegrams to the principal ports on the sea coast
announcing the existence of atmospheric disturbances elsewhere.d 'These messages, which are now limited to a
notice of "existing fact~J," are obviously capable of extension hereafter, in proportion as. the basis upor\ which
sound meteorological anticipations Il'lay rest shall be enlarged.' e Arrangements hnve also been made for the
daily interchange of meteorological information between
England and France.t
Departments subordinate to
the Board.

The following departments are subordinate to the Boar<l
of Trade, under the provisions of the several Acts of Parliament constituting the same, viz.-The General Register
aml Record Office of Seamen ; the Joint-stock Companies'
Registration Office ; the Designs Office ; the Inspectors of
Alkali Works; the Inspectors of Proving Establishments
for Chain Cables and Anchors ; the Inspectors of Lime
• Com. Papers, 1867, vol. lxiv. pp. 1867-8, Nos. 10, 96.
185,205,209. Hans. Deb. vol.clxxxv.
e General Sabine's Address to the
p. 401. Ib!?: vol. clxxxvii. p. 1731 ; Royal Society, November 30, 1867.
vol. clxxxvm. pp. 426, 1188, 17::!6.
r See Commons Papers, 1867~8,
d See further particulars, with the
No. 181.
new forms, &c., Commons Papers,
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Juice ; the Inspector of Oyster Fisheries ; and the Inspectors of Corn Returns. For the number of persons employed in these offices, and their remuneration, see the
Civil Servjce Estimates for 1868-9, Class II. pp. 17-19.
THE LORD PRIVY SEAL.

This is an office of great trust, and of a highly important character. It is nevertheless one of the offices of
which the actual duties are neither onerous nor burdensome. They consist in applying the privy seal once or
twice a week to a number of patents. From the time of
Henry VIII., the privy seal has been the warrant of the
legality of grants from the crown, and the authority of
the Lord Chancellor for affixing the great seal. All
grants of the crown for appointments to office, creation
of honours, licenses, patents of inventions, pardons, &c.,
mu~_t be.1nade by charters or letters patent under the
gl'eat se:al, and the comma1id to the Lord Chancellor to
prepare such a document is (as a general rule) by means
of a writ or bill .. se::tled with the privy seal, because
theqi1eeri caiiriot · h:~tself mal~e letters patent except by
means of her ministers, who act according to her legal
commands. Therefore, when a patent is written, the
words ' by writ of privy seal' are inscribed, to show by
what authority the Lord Chancellor seals the grant.g This
office was reformed and regulated by the Act 14 and 15
Viet . .c. 82.
The incumbent of this high office is invariably a Cabinet
minister. Having but light official duties, he is at liberty
to afford assistance to the administration in other ways,
and is very often called upon to bestow his attention on
g See Report on Office of Privy
warrants of PrivySeal, pointing out
Seal, Commons Papers, 1849, vol. also the instruments which require
xxii. p. 453.-Full particulars in re- such a warrant, are given by Sir H.
gard to the instruments which now NicolaR, in his learned preface to vol.
pass the Great Seal, pursuant to vi. of the Proceedings of Privy
warrants signed by the lring, without Council, pp. ccv.-ccxi.
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subjects which require to be investigated by a member of
the Government. Sometimes the Lord Privy Seal is
despatched on a special mission abroad, at which times
the seal is put into commission. rrhis occurred when Lord
Durham held the office, a.nd afterwards when Lord Minto
was Privy Seal.h The office is sometimes held in connection with another; for example, in 1860, during the temporary absence, upon public service abroad, of Lord Elgin,
the then Postma.,ter-General, the Duke of Argyll, the
Lord Privy Seal, was also appointed Postmaster-General
pro tem., but he only received one salary for the two
offices-namely, that of Postmaster-General, which is
2,500l. per annum, while the salary attached to the office
of Privy Seal is 2,000[.!
There is no patronage attached to this office, excepting
in tho appointments of a private secretary and two
clerks, who transaet the whole business of the office.i
TliE J...OIW HIGH CHANCELLOR.

Origin of
this office.

The authority which appertains t6 this high functionary
of state is declared by th~ Statute 6 Eliz. c. 18 to be
identical with that of the I.~ord Keeper of the Great Seal.
According to Sir Edward Coke, the name is derived from
his power of cancelling(' a cancellando ') the king's letters
patent when they are granted contrary to law. Hi.s
proper title is ' Lord High Chancellor of Great Britain
and Ireland,' the great seal which he holds testify~ng to
the will of the 1 sovereign in regard to acts that concern
the whole empire ; though there are some patents which
are confined in their operation to Seotland or Ireland
respectively, and which pass under the great seals appropriate to those particular parts of the United Kingdom.
The office is conferred by the sovereign himself forh Re~ort
on Offici_a.l Salaries,
1850, Evid. 325, 1383, 1386, 1418
1423, 1436. And see IltLns. DelJ.
vol. clxvi. p. 1019.

Huns. Deb. vol. clix. p. 1235.
Rep. Off. Sal. 1850, Evid. 14471
1448. Civil Service Estimates 1868~91
Class II. No. 15.
1

J

•

THE LORD

687

CHANCELLO~

mally delivering the great seal, and addressing im recipient by the title of office. There is not necessarily any
patent or writ, although it is customary for letters patent
to be aft~rwards prepared. After he has taken the
oath of office, the Lord Chancellor is duly invested
with full authority to exercise all the functions appertaining to his place and dignity. Being held during pleasure,
the office is vacated by the voluntary surrender of the
great seal into the hands of the sovereign; or by its being
delivered up, at the command of the king, either to himself in person, or to a messenger bearing a warrant for
its delivery under the privy seal or sign manuaP
In ancient times, the king used occasionally to deliver
to the Chancellor several seals of different materials, as
one of gold and one of silver, but with similar impressions,
arrdto he used forthe same purposes. Heneethe phrase
of' the seals ' being in commission, &c. But for several
ce11turies there has been but one great seal in existence
at a time. At the commencement of a new reign, when
it becomes necessary to make a new seal, the old one is
btoken,-and the fragrp.e"nts are presented to the Chancellor
for the time being. 1
The great seal is considered as the emblem of sovereignty-the clavis re_qni-the only instrument by which,
on solemn occasions, the will of the sovereign can be expressed. Absolute faith is invariably given to every
document purporting to be under the great seal, as
having been duly authenticated by royal authority. The
law, therefore, takes anxious precautions to guard against
any abuse of it. To counterfeit the great seal is high
treason; and there are only certain modes wherein the
seal can be lawfully used. Since the Revolution of 1688,
it has been an acknowledged principle that, in order to
prevent the crown from acting without the sanction of its
responsible advisers, the great seal can only be constitutionally made use of by the proper o{flcer to whom it has
k

Campbell's Chancellors, vol. i. pp. 22, 23, 490.
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been entrusted, and he becomes personally responsible for
every occasion in which he affixes the great seal to any
document; and cannot plead his sovereign's command as
sufficient justification, apart from his own agreement to
the act.m
With some few exceptions-where the Lord Chancellor
has a prescriptive right of making appointments or passing
certain grants without first taking the royal pleasure
thereupon-the great seal cannot be used without the
express comma~d of the sovereign. By the statute 27
Henry VIII. c. 11, all crown grants (with certain exceptions) must issue upon a warrant under the signet to the
Keeper of the Privy Seal, whose warrant becomes the
authority to theLot·d Chancellor to pass the same under the
great seal. But, in practice, there are certain instruments
appointing to office, or for the issue of certain royal commissions or warrants, for which a warrant of privy seal
is not required ; but which pass the great seal pursuant to
warrants signed by the king, without being entered either
at the Office of l">rivy Seal or of the Signet. N evertheless, the law pays little regard to ::iny other manif-estation
of the royal authority than those written instrnments to
which one or more responsible ministers of the c:r:own
have given their sanction. 'Any declaration of the intention of the crown to make grant,' says Sir Harris Nicolas,
'whether expres::;ed verbally, by letters under the signet,
or even by warrant of privy seal, is wholly useless, unless
those preliminm~y measures be· completely carrie~] into
eflect by the great seaL' n
m Campbell's Chancellors, vol. i.
pp. 23-27. The forms whereby the
Great Seal is authorised to be affixed
to any document are herein described.
n Proceedings of Privy Council,
vol. vi. pp. clxxxiii., cc., cciv.-ccxi.
This volume contains a leamed and
curious history of the ltreat Seal
and sundry of the other Hignets by
which from time to time validity has

been given to the written commands
of the monarchs of England, pp. cxl.ccxix. And see the case of Chancellor
Y Ol'ke, in 1770, who died after his
patent ofpeerage had passed through
all the forms, except that the Great
Seal had not been affixed to it, so
that the title did not descend to his
heirs. Campbell's Chancellors, vol. v.
pp. 416, 427 .
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Such is the constitutional importance which is attached
to the custody of the great seal, that whilst, comparatively
speaking, little regard has been shown, as a matter of
r~cord, to. the movements of the king, except when he
quitted the realm, and none has ever been paid to the
custody of the crown, even though it be the peculiar
emblem of sovereignty, and is, metaphorically, the representative of monarchical authority, the great seal has very
rarely been placed by the king in the hands of his Chancellor, orin those of any other person, even for a single
day, without the fact being recorded.
The Lord Chancellor is, by prescription, ex- officio Speaker
of the House of Lords, though he is not necessarily a
member of that assembly.P It is only in modern times
that it has become the practice to confer a peerage upon
the-Lord Chancellor; the first instance of the kind having o:£cutreuil1 t603. On November 22, 1830, Henry
J3ro11glmm, being then a lllCJ11ber of the ·House of Comfii6i1s, was app-ointed• Lord Chancellor, and thereupon
took his seat on the ":oolsack q as Speaker of the House
of ·Lords. On the 3.3rd, he was created a peer of the
realm ; and on the same day new writ was ordered to
be issued by the Home of Commons for the election of a
member in the place of the Right Ron. Henry Brougham,
' now Lord Brougham.'
According to the standing orders of the House of
Lords, it is the paramount duty of the Lord Chancellor
to be ill his place, as Speaker, during their lordships' sittings, and not to suffer any other duty to interfere therewith. In 1722, Lord Chancellor Macclesfield incurred
the displeasure of the House for being absent at the hour
of meeting, even though he pleaded that he had been
sent for, at that time, by the king.r The modern usage,
0

a

o Proceedings of Privy Council,
I"'ord Chancellor sits, is not convol. vi. p. 149.
sidered as being within the limits of
P Campbell's Chane. vol. i. p. 16.
'the House.' Macqueen, House of
q According to constitutional pracLords, p. 24.
tice, the woolsack, upon which the
r Campbell's Chancellors, iv. 384.
VOL. II.
Y Y
•
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however, is less strict. Tho occasional absence of the
Chancellor, for a reasonable cause, excites no complaint,
provided he gives notice to a Deputy Speaker to be in
attendance, so as to protect the royal prerogative, and
not oblige the House to have recourse to their ancient
privilege of choosing their own Speaker. •
But, whether a peer or commoner, the Lord Chancellor
is not, like the Speaker of the Commons, moderator of
the proceedings-of the House over which he presides. He
is not addressed in debate ; he does not name the peer
who is to speak ; he is not appealed to as an authority in
points of order, a.ncl he may cheer, without offence, the
sentiments expressed by his colleagues in the ministry.
This arises from a constitutional distrust of a functionary
who retains his offiec at the pleasure of the crown, and
who is naturally an active political partisan. Nevertheless,
the lack of a recognised authority to maintain order, without the neec:-,:sity for appealing to the House collectively,
is often productive of nwst inconvenient conscqucnces.t
Political
In eow-;iderntion of his exalted position, the I . ord Chanimportanco
iH necos:-mrily a melJlhcr of tltc I)rivy Couricil. He
cellor
of thi~
oflic~.
has alwayt:J been one of the principal advisers of the
crown in affairs of state. In former times, he was frequently Prime Minister. rrhe Earl of Clarendon, in the
reign of Charles II., was the last who occupied this position ; but his successors in office have invariably been
leading members of the Cabinet, and have taken a prominent part in the direction of the national councils.e.
In his legal capacity, the Lord Chancellor is the highest
judicial officer in the realm ; the visitor of all hospitals
and colleges of royal foundation ; and the general guardian, on behalf of the crown, of all infants, idiots, and
lunatics. He issues writs for summoning and proroguing
Parliament, and trHm;acts all business connected with the
custbdy of the great seal. He presides over the Court of
• Campbell's Chancellors, vii. 379,
516.

t

u

Ibid. i. 18.
Ibid. 16, 20.
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Chancery ; and also exercises a special jurisdiction, conferred upon him by various statutes, as original or appellate judge, in certain cases.v And it is his duty to take
the pleaslue of the sovereign upon Bills that have passed
the two Houses of Parliament and await the royal assent. w
Objections have frequently been urged agail)st the Union of
combination of judicial and political functions in the j;o~\~~~;~nd
office of Lord Chancellor. But the weightiest authority functions.
appears to be in favour of this appa!rently anomalous
union. The late Sir Robert Peel has borne testimony to
the great advantage accruing to the Cabinet in its having
the assistance of the highest equity judge, and to the
fact that there is no proof of any injury to the interests
of justice having taken place in consequence of the
frequent changes of this functionary which are incidental
to parliamentary government. He was of opinion that
there was no ground for the apprehension that because
this office is held upon a political tenure, unfit or unworthy persons might be selected to fill it. The peculiar
aclvant.ages of a Lord .Chancellor to a government would
be wholly lost, if hi:! were not a man of the highest character and professional reputation. If a ministry were to
select an inferior man as Lord Chancellor, in order to
obtain thereby political aid apart from professional service, they would sink immeasurably in public estimatiou,
as well as in the opinion of the bar. It would be manifestly. to their interest to choose a man of the highest
character and legal ability, whose political views were, at
the same time, of the same complexion as their own. x
There is a very considerable amount of patronage annexed to this office.
He is the patron of all the king's livings (i.e. church Church
benefices) of the value of twenty pounds and under. Out patronage.
of 840 church 'livings' at the disposal of the crown, 720
v See Campbell's OhancellorR, introd. to vol. i.
w Ibid. vol. v. p. 670.

x SirR.Peel,beforeOom.onOfficial
Salaries, 1850, Evid. 225, 226, 241,
&c. And see an,te, p. 159.
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are in the sole and indisputable gift of the Lord Chancellor, without its being necessary for him to consult the
crown in regard thereto ; and he is free to dispose of
these according to his notions of what is due to-' religion,
friendship, or party.' The remaining 120 benefices in
the king's books arc in the gift of the Prime Minister/
By a statute passed in 1863, the Lord Chancellor was
empowered to dispose of 327 of tho smallest of the church
livings in his gift; and to apply the proceeds of the sale
to the augmentation of their value. A return of sales
effected is required to be annually laid before Pttrliament.z
The weight and influence which is attached to the office
of J;onl Chancellor has naturally obtained for this functionary a peculiar degree of independence in the distribution of patronage, even in times when the personal
wislws of the Bovereign in such matters were better
respeetc(l than they have been since the system of parliamentary government has been matured. 'I'hus we read
that George II., upon his accession. to the throne, ;nade a
great em)rt to obtain thq, control •of the ecclesiastical
patronage in the hands of the Lord Chancellor. But Lord
King, who then held the great seal, so strenuously re::;isted
this attempt, that his majesty was obliged to abandon it."_
And it was said of Lord Chancellor Eldon that, in the
exercise of his immense patronage, 'the solicitations of
the royal family were his chief embrtrrassment.' b An
an:msing story is told of the Prince Regent forci;g his
way into Lord Eldon's bedchamber, where he lay ill of
the gout, and declaring that he would never leave the
room until he had obtained the Chancellor's promise to
confer a mastership in chancery upon his friend Jekyll.
Y Rep. on Official Salaries, 18501 an account of the beneficial operaEvid. 1273, &c. Han~. Deb. vol. tions of this Act, see Hans. Deb. vol.
clxx. pp. 122, 131; Lord Chane. clxxvii. p. 226.
Westbmy, in Hans. Deb. vol. clxix.
" Campbell's Cham~.ellors, iv. G04.
p. 1910; Campbell's Chane. vol.'i. p.20.
" Ibid. vii. 653, (:)65.
z Stat. 26 & 27 Viet. c. 120.
For

.
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After a long resistance the royal pertinacity was successful, and Eldon gave in. c Dpon another occasion
Lord Eldon was firmer in defence of his peculiar privileges. A· vacancy having occurred among the puisne
judges, the Prime Minister took it upon himself to recommend a person to the king for the office, whereupon
Lord Eldon ren10nstrated with his majesty, respectfully
claimed the right of recommendation, and concluded
by tendering his own resignation. This prompt proceeding had the desired effect ; the Prime Minister
abandoned his pretensions, and the Chancellor's nominee
was appointed. d
The Lord Chancellor is generally permitted to have a
voice in the nomination of the law officers of the crown ;
but this is not invariably the case, as the Prime Minister
would natiually expect that his own views should prevail
in regard to the filling up of these important political
offices. Dnder any circumstances, however, the Lord
Chancellor and the Prime Minister would doubtless consult together on this s1.1bject.e
The Lord ChancE~1or is pi:Jvileged to take the royal
pleasure upon the appointment of Puisne Judges, and
himself swears in the new judge. He always informs
the First Lord of the Treasury and the Home Secretary
who it is that he has selected, but rather by way of information and friendly concert, and the First Lord would
not t~ink of interfering with the proposed appointment,
unless, indeed, it were very objectionable.r Judges of the
county courts are appointed by the Lord Chancellor,
and are removable by him' for inability or misbehaviour'
in office. g
Judges in Ireland are appointed on the recommendation
of the Lord-Lieutenant, and Scotch judges by the Home
f Sir R. I>eel, in Rep. of Com. on
c Campbell's Chancellors, vo1. vii.
Official Salaries. 1850. Evid. 121'!7.
p. 655 ..
2871.
.
.
'
ct Ibid. p. 654.
g 9 & 10 Viet. c. 95 sees. 9, 18.
e See ibid. vol. v. pp. 20, 29, 64,
1
239; vol. vii. p. 660.
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Secretary, who generally consults with the Lord Advocate
tl1creupon.h
Chief Justices and the Chief Baron of the Exchequer are
appointed upon the recommendation of the Fir11t Lord of
the Treasury, after consultation with the Lord Chancellor. 1
I>uisne Judges are generally selected from amongst
hard-working chamber counsel, not from amongst very
leading advocates, who usually endeavour to obtain seats
in the House of. Commons, with an eye to the highest
honours of their profession.i Puisne Judges are seldom
promoted; although they undoubtedly include among
their number men who are qualified to fill the highest
jwlicial offices, rmd sometimes, under peculiar circumHtaneeH, they are chosen to fill the chief places in the
courts to which they severally belong.k
'fhere were formerly a number of sinecure places
attaehcd to the courts of law, in the gift of the judges;
and though most of them have been abolisho'd, i'leveral Htill
remain, which are in the gift of the chiefs of the courts.
The l)uisne J\l(lgcs have no patrorvJge, strietly so called,
except tbc right of appointing thciremarslu:tls dm1ng the
time they are on eireuit. ·They have also tho appointment of revising barristers, hut they arc hound to select
for this office rncn who are specially qualified. And
should the clerkship of assize fall vacant, the judge pre~
siding at the time has the appointment. 1
Until the year 1866, the Lord Chancellor possessed the
power, under certain Acts of Parliament, of granting
various pensions in the Courts of Chancery, Lunacy, and
Bankruptcy, which were paid out of funds under the Lord
Chancellor's control. But by the Act 29 & 30 Viet.
c. 68, the practical responsibility and control in regard
pen- to the grant of pensions to all persons (save only the
h Hep. on Off.
Sal. 1850, Evid.
1338, 1342.
; lbid. 1341. (And see Corresp.
Will. IV. with Earl Grey, vol. i.
p. 50.)
j Ibid. 1609, 1614P-1616.

k Ibid. 1355, 1360, 1361 ; and see
cases cited, 1850.
J lbid.l677-l680, 1740.
Seeadebate on the appointment of a certain
clerk of as~ize, Hans. Deb. vol. cxcii.
pp. 343, 497.
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judges) who may hold offices connected with the administration of justice in the courts aforesaid, is vested in
the Treasury, and must be administered in accordance
with the P,rovisions of the Superannuation Acts.m
In order to insure the due administration of justice
.
·
h
t h roug h out t h e k mgdom, much depends upon t e
efficiency and good conduct of the local magistracy. The
right of appointing magistrates in counties, in England,
devolves upon the Lord Chancellor, who is responsible to
Parliament for the exercise of the royil prerogative in
the appointment or removal of all magistrates.n But as
he cannot be aware of the persons suitable for this office
throughout the kingdom, it is customary for him to
receive suggestions, or to consult with the Lord-Lieutenants of the county (as custos rotulorum) o in respect
to every new commission of the peace that may be issued
hy l1im. He is not bound to accept anyone thus recommei1ded, ~mel may, if he. thinks fit, consult members of
Parliament, or others, upon whose judgment he can rely
to . assist his choice. In like manner, with regard to
borough magistrates, while technically the Lord Chancellor is equally responsible far these appointments, it is
customary for him to confer with the Home Secretary
on the s1Ibjed, upon whom rests, in fact, the full responsibility for the selection of individuals to compose the
borough magistracy. To assist his choice when necessary,
it is not unusual for the Home Secretary to confer with
local •town-councils on the subject. Magistrates ought
not to best:lected on account of their party politics, but
such only should be appointed as are duly qualified to
discharge the important duties entrusted to them. If men
of one particular party are exclusively admitted to this
responsible office, though justice itself may not be corrupted, the administration of it may be subjected to doubt
Hans. Deb. vol. clxxxi. p. 428.
See ante, vol. i. p. 361 ; and Lord
Campbell's judgment, in Harrison
v. Bush, 5 Ellis and Blackb. 351.
m

n.

•

0 See a learned paper on the office
of Lord-Lieutenant and his deputies,
in the Law Magazine for November,
1862, pp. 44-62 .
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a.nd suspicion. Governments generally have endeavoured
to act upon the prineiplc tha-t amongst the local magit-~
tracy there should be an admixture of the principles of
both parties. Where a contrary practice has. been followed by any administration, it has resulted in the
endeavour, on the part of their successors in office, to
redrcsB the balance awl to restore a due representation of
the rival parties in the state, without placing upon the
commission met\ who have been conspicuous for violent
party conduct.P
The dismissal of magistrates from the commission of
the peace takes place upon the discretion and responsibility
of the I..or·d Clmnedlor. If he can satisfy himself that
good grounds cxiRt for the exercise of this power, there
is 110 appeal from his decision.'~ While he would generally eommlt with the Lord-Lieutenant of the county
bdcm; rernoving anyone from the commission of the
peace, it is nevertheless hiH duty to ttct upon his own
judgment. J,onl Eltlon was peculiarly careful in such
mattm·s, and would suffer no one to be dismissed from the
magistmey until he had been hea;<.l. in his own <'1efence,
nml proved guilty of som(~ ofltmee which rendered hirn
unfit to assist in the administration of justice Magistrak's guilty of misconduct have occasionally been
suspended for a time, as a secondary punishment less
severe than disinissal. The constitutionality of this prac-

•
See Mirror of Parl. l83u, p. 40;
1S;ls, pp. 5284, 5504. Hans. Deb.
vol. lxii. pp. 506, 514; ib. vol. lxiii. p.
125. Police magistrates, althoug·h they
have a more extended and important
jurisdiction, are also appointed and
are removable at the pleasure of the
crown.
When the Metropolitan
Police Courts Bill was under the
considemtion of the House of Commons, a elause therein, permitting
poliee mag·istrates to be 'superseded
at the discretion of the Sem·etm·y of
State,' was amended by inserting
P

'her majesty,' in lieu of the Secretary, as being more constitutional,
and a greater safeguard ngainst the
arbitrary exercise of power; Mirror
of Pari. 183!), p. 4388.
q Hans. Deb. vol. cviii. p. 001 ; see
the correspondence relative to the
dismissal of Mr. W. R. Havens from
the commission of the peace for the
county of Essex, in Commons Papers,
11:l62, vol. xliv. p. 347.
r Campbell's Chancellors, vol. i.
p. 19; vol. vii. p. 665.
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tice, although doubted by some, has been confirmed upon
the high authority of Lord St. Ijeonards.•
Magistrates in Ireland are appointed and removed from
office by the Lord-Lieutenant, acting upon the advice of
the Irish Lord Chancellor.
The salary of the Lord Chancellor is fixed by 1aw at
the sum of 1 O,OOOZ. per annum, in lieu of fees, and inelusive of compensation for his services as Speaker of the
House of Lords.t He is entitled to a pension of 5,000l.
per annum on retirement from office, without any limitation as to the time he has served ; provided only that if
he again accept of any salaried office, the amount of the
pension should be merged therein, so long as he may hold
the same.u Ordinary judges are obliged to serve for a
number of years to entitle them to a pension; but in the
case of the Lord Chancellor this allowance is regarded
as part of the inducement to a_man of the highest legal
reputation to leave his profession and embark in political
life, with the liability, at any time, of being deprived
of office upon a ch~nge of ministry. As there is no
limitation of the number of ex-Lord Chancellors who may
be in receipt of pensions at" the same time, there have
been instances, in our own day, of five retired Chancellors
enjoying pensions together ...

Pecuniary
allowances.

The Law O.fficers of the Crown.

Tlole Attorney-General, the Solicitor-General, and the
Queen's Advocate-General, are the advisers of the crown
in all cases of legal difficulty, particularly those which
arise in the departments of the Privy Council and of the
Secretaries of State for Foreign and Colonial Affairs,
where the questions are often of a mixed nature, in' Hans. Deb. vol. cxxvi. p. 29.
Papers, 1830-31, vol. iii. p. 445.
u 2 & 3 \Vill. IV. c. 11], sec. 3.
'By 14 & 15 Viet. c. 83, sec. 17.
v Rep. on Off. Salaries, 1860, Evid.
This is a considerable reduction of
the emoluments formerly enjoyed by 223-231, 2210; Macaulay, IIist. of
the Lord Chancellor : see Commons England, vol. v. p. 258.

.
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volving points of civil and international law, as in
maritime and ecclesiastical eases. 'rhey also advi::;e in the
framing of royal proelamations and of orders in council.
The Attorney and Solicitor-General (sometim~s in con.
.
• l
l
.1'
•
l
) d
h l f'
.JUnctwn
Wit
1 ot 1cr proxesswna men a vise the eans o
the other departments of state in matters relating to
common or municipal lnw, and in regard to all prosecutions proposed to be instituted against public offenders.
'rhey conduct the prosecution or defence in all cases
\Vhere proceeding; are instituted for or against any public
department or servant of the crown, or in obedience to
the orders of either House of Parliament.w
As the representative of the sovereign in the courts,
tho prosecution of all public offenders is entrusted to the
Attorney-General. All offences which disturb the peace
or affect the welfare of the community, are com;idered as
committed either against the king's peace, or against his
crown and dignity. :For though they seem to be rather
offences against the public, yet, as the king is chief
magistmte of the nation, he t>tands as the representative
of the state aml community, and a~ such is the t>roper
prosecutor (as well as panlotwr) of all public offences and.
breaehes of the peaee; and these proseeutions he conducts
through his Attorney-General. In all proceedings at law,
or in equity, which involve the security of the crown, tho
maintenance of the royal dignity, or the proper discharge
of the kingly functions, the Attorney-General is the
leading advocate. In prosecutions for seditious libl!ls he
is privileged to put a man immediately upon his trial, by
filing what is called an 'ex ~fficio information,' without
preferring an indictment or moving a court on affidavit
for a criminal information.
The Attorney and Solicitor-General also jointly approve
of all charters granted by the crown to municipal or other
bodies. They exercise a separate discretion in advising the
crown upon applications for letters patent for inventions.
w

See May, Parl. Prac. edition 1868, p. 87.
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The Attorney-General hears all applications upon
petitions referred to him by the Home Secretary from
persons claiming dignities or peerages, and reports thereon
to the croJVn ; and upon ' petitions of right' on a similar
reference. He files informations in the Exchequer to
obtain satisfaction for any personal wrong committed on
the possessions of the crown, and conducts suits for the
protection of charitable endo~ments in which the queen
is entitled to interfere. He stands, in fa~t, in the personal
relation of attorney to his sovereign, and appears in her
behalf in all courts where the interests of the crown are
in question.x The Solicitor-General participates in the
lab.ours of his colleague, and in the absence of the
Attorney-General, or during a vacancy of his office, is
empowered to do every act and execute every authority
of the Attorney-General, his powers being co-ordinate.Y
Neither of these functionaries can be employed against
the crown or its officers in any cause, civil or criminal ;
but in ordinary cases, between one subject and another,
they are frequently retained, where the matter in dispute
is suffi~iently important to warrant the expense. The
Attorney-General is consider~d to be the leader of the
bar ; and such an office is sure to bring him considerable
private practice, if he have time to undertake it.
One who has not held the office can have no conception
of the labours of an Attorney-General. In addition to
his public duties, he has to prepare himself for his private
practtce. During a session of Parliament he is kept
officially at the House of Commons until a late hour of
the night, and is obliged to be in court, during term time,
at an early hour on the following morning."
x Murray's Handbook, pp. 94-96.
Dodd's Manual of Dignities, pp. 334338.
.
Y See Wilkes v. the King, in Wilmot's Opinions, 326-340.
z Rep.
on Off. Salaries, 1850,
Evid. 1795. The Attorney-General
is summoned to the House of Lords

•

by a writ, ihe same as that of a peer,
excepting that it omits the words
'ad consentiendum.' On the trial of
a peer he sits without the bar, if a
member of the House of Commons,
and within the bar ifh(J is not. If he
returns his writ, he may sit on the
woolsacks ; but then he is precluded
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The presence of the law officers of the crown in the
House
of CommonH iH, ns has been already remarked, of
1'nr1iamont
immense advantage to the working of parliamentary
government.a It is, therefore, of the greatest importancethat these offices should be conferred upon men of undisputeu legal eminence, who at the same time possess the
confidence of the country, and arc able to command a seat
in Parliament. Lord John .HuHscll has shown it to have
been the uniforrq, practice, in the working of the British
" constitution, to require the assistance of the first lawyers
in the country in the House of Commons, and afterwards
to promote them to the highest situations on the bench,
arHl by this moans to induec the best legal talent to :find
its way into Parliament. He has abo asserted that whHc
in theory it mfty seem to be ol~jcctionable that a political
career should be the avenue to the judicial ermine, yet in
praetice no evil results have followed ; for tl1at, reviewing ·
the legal history of tho country, it is impos.~ible to point
out any traeeH of political partiality in those who have
been promoted from sents jn rarlit;ment to preside over
our courts of law and equity.b
•
'
l'romotion.
Upon a vacancy occurrir"tg in the ofrlec of AttorneyGeneral, the Solicitor-Goncml is almost invariably uppointed to :fill it ; wherefore these two ofiices ·nrc naturally regarded us certain steps to the highest professional
honours in the stt1te. The Attorney-General of the
day is considered, by general usage, not an10unting however to absolute right, to have a claim to be appmnted
on a vacancy occurring in the Chief Justiceship of the
Common neas or of the Queen's Bencb.c It is a rare
occurrence, though not altogether unprecedented, for the
Their proseneo in

from pleading in any' private cause at
the bar. From 1620 to 1670 l1e was
excluded from the House of Commons. Since then he has always
had a seat therein, unless casually,
since the Reform Bill, from the difficulty of securing his election ; see
ante, pp. 80, 236, 2 Hats. Prec. 26.
.
• See ante, p. 371. •

b Rep. on Off. Sal. 1850, Evid.
136!)-1372.
c IMd. 1347, 1789, 18'48. But the
usage has not been extended to the
Court of Exchequer; see cases cited,
both as to the usage anu the exception, ib. 1850-52; see also Campbell's Chancellors, vol. iv. p. 634,
vol. vi. p. 116 n.
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Attorney or Solicitor-General to accept a puisne judgeship. The opinion of the bar is opposed to the AttorneyGeneral accepting such an appointment, and upon one
occasion when offered it was declined, on the ground that
it was not of sufficient dignity for one who had filled the
office of Attorney-General.d
There is no salary attached to the office of Attorney or ~emunera
Solicitor-General.e The Committee on Official Salaries, in twn.
1850, recommended that they should be.allowed a salary,
in lieu of fees ; but their recommendation has not been
carried into effect. The emoluments of the law officers
of the crown are derived from fees which they receive
for all official opinions, prosecutions, and reports. The
fees are much less than those often obtained from private
practice; but perhaps the number makes up for the
smallness of the amount. The official income of the
Attorney-General is said to have averaged somewhat over
10,000!. a year/ but he is necessarily obliged to relinquish
much lucrative private practice. The Solicitor-General's
emoluments are not Il!uch less than those of his colleague,
and are derived from the same source. But they both
perform many duties for the "government for which they
receive no remuneration. When desired to attend upon
the Home Secretary (who is their superior officer) for
ordinary consultation, they make no charge. g And no
law officer of the crown, when a member of Parliament,
receives any fee or emolument for preparing or supporting
any measure before Parliament.h At the same time, if a
BiU,_whether introduced by government or by a private
member, is referred to the law officers of the crown to
consider whether it involves any question as to the rights
of the crown, this is considered as part of their official
d Rep. on· Off. Sal. 1850, Evid.
the Crown on patents alone in Civil
1349-1352, 1617.
Servi<:e Estimates, 1868-9, Class II.
No. 30.
e See Campbell's Chancellors, vol.
g Hep. on Oft: SaL 1850.
Evid.
iv. p. 614 n.
172(), l7fJl-l800.
f See ibid. vol. vii. p. 98 n.; see the
fees payable to the Law Officers of
h Mirror of Parl. 1830, p. 427 .
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duty, and as entitling them to a fee, as their necessary
official remuneration.;
George III., in 1788, laid down a rule, which has ever
since been observed, that the Attorney and. SolicitorGeneral, as also the judges, if not 'honourable' by birth,
shall have tho dignity of knighthood conferred upon
them.i It is also cu11tomary to confer tho rank of Queen's
Counsel upon any person who is appointed a law officer
of the crown, in.order that, when he retires from offiee,
he may not be reduced to the ranks.k By the etiquette
of the bar, one who has served as Attorney or SolicitorGeneral cannot, after relinquishing office, again go on
cireuit, though he may return to other branches of his
profession. On one occasion, where an Attorney-General
had accepted a puisne judgeship, he expressly stipulated
that ho should not be obliged to travel circuit, but finding
that such a stipulation could not be carried out, he was
obliged to accept of the inferior office of Master in
Chancery. 1
'rhe Attorney and Solicitor-Gen.,cral arc appointed by
letters patent, during pleasure. 'rh~y are nominated to
office by the Prime Minister, after consultation with the
Lord Chancellor, whose opinion would naturally have
great weight in the selection of these important functionaries.rn They are expected to have seats in the House
of Commons, and their tenure of office depends upon
that of the administration of which they form a part.
Tho Patent Office is subordinate to the Attorney and
Solicitor-General, who are, ex o..fficio, two of the Commissioners of Patents ; and the appointments in that office
are made by the Attorney-General.n He also nominates
the counsel to be returned in all criminal cases which he
i Hans. Deb. vol. eli. pp. 2191,
m See ante, p. 693.
2347-2352.
n Murray's Handbook, p. 95.. But
Parkinson states (p. 121) that apj Campbell's Chancellors, vol. v.
p. 504n.
pointments in the l'atent Office are
k Ibid. p. 403.
m the gift of the Lord Chancellor,
who is the senior Commissioner.
I Rep. on otr. Salaries, 1850, Evid.
1617, 1793, 1802. •
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is instructed by the government to prosecute on behalf Queen's
of the crown.
~~~~~~[.eThe Queen's Advocate-General advises the crown in
questions. relating to civil and international law. He
prosecutes or defends on the part of the crown in all
cases tried in the High Court of Admiralty. Though
holding office during pleasure, he is not now regarded as
a political officer, and is not removed upon a change of
•
administration. 0
The attention of Parliament has been frequently directed Department of
to the expediency of establishing a Department of Public Public
Justice, to be presided over by a responsible minister Justice.
having a seat in Parliament ; and to the propriety, in
connection therewith, of making better provision for
drafting and superintending the progress of public Bills
through Parliament, especially such Bills as may be introduced by the government.
In the year 1854, a departmental Committee of enquiry into the
establishment of the Irish Office, in London and Dublin, adverting
to the question of retaining a counsel for this office in London-a
functionary hitherto chiefly occupied in drawing Bills for Parliament connected with !:reland, an~ assisting in the preparation of
other government Bills - recommended the consolidation of the
offices of counsel to the Irish Office, and of solicitor for Scotland,
-with that of the counsel at the Home Office, and the employment of
the latter functionary to draw or arrange the Bills of the different
public departments of the United Kingdom, receiving, when necessary, the assistance of the law officers in Parliament for the Scotch
or Irish Bills.P The office of counsel to the Irish Office was
abolis'"hed, ·but no measures were taken to create the new consolidated office, as above recommended.q
In the session of 1855, the Select Committee of the House of
Commons on Public Prosecutors reported to the House the opinions
of Lord Brougham, of the Lord Advocate (J\ifoncrieff), of Sir A.
Murray's Handbook, pp. 94, 95.
salary of 2,0001. a year; and a 'draftsCommons Papers, 1854, vol. man of Bills for "the Irish Government,' attached to the Chief Secre:xxvii. pp. 115-118.
q Hans. Deb. vol. cxli. p.l034.
At tary for Ireland's Office, in Dublin,
present, there is a 'counsel for draw- with a salary of 600!. a year; Civil
ing Bills for Parliament' attached Service Estimates, 1868-9, Class II.
to the Home Office, who receives a Nos. 3 and 8 .
o
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Cockburn (Attorney-General), and of Mr. Waddington, UnderSecretary of the Home Depm.·tment, in favour of the appointment
of a responsible minister of justice, with a seat in Parliarnent.r
On :Webruary 12, 185G, Mr. Joseph Napier, who was a member
of the Select Committee above mentioned, moved a rooolution in
tho House of Commons, to affirm that, ' as a measure of administrative reform, provision should bo made for an efficient and responwible Depa1·frnent of .Fuu7Je ,hf,sU()(!, with a view to secure the skilful
pt'npm·ntion and proper structure of l'>11~liamentary Bills, and promote the progrm;;sivo amendment of tho lnws of tho United Kingtlom.' 'l'ho govorrm~ent generally appeareu to incline favourably
to this proposition, but deprecated tho lutsty attempt to create a new
eabinet minister with such extensive powers. ·l~inally, Mr. Napier
withdrew l1is motion, and moved another, omitting the words (in
itn.lics) concerning the Department of Public Justice, which was
n.greml to by the Honse without a diviBion."
Shor·Lly aJter·w;,rdH, the Sbtuto Law Commissioners, in their
Hecond report, recommo11ded the appointment of a responsible officer,
with a HtaJr of as;;istants, to report on cvor·y Bill introduced fer the
n.ltomtiou of the law, and to assist in tho proper framing of such
Bill~ ; and tho govemmcnt expressed their intention of giving eflecb
to thi;; recommorH1ation.t
On Jl'ehrut1l'y 12, 1HG7, Mr. Nn.picr moved an address to the
quocn thnt she would be pleasetl to t.:tke into consideration, as an
urgent mea.stn·c of administ.mtivc reform, the formation of .a sepamte mHl responsible department for the :t!!'i1irs of Public .Justice.
'l'.l1e government consented to t!Iis motion, hut with an hJt,imai;ion
that they would cntloavour t.o carry it out, not by creating a new
Minister of Justice, but rather by attaching the proposed new
llcpartmont to some existing branch of' the executive; and tho
addrcf!s was agroctl to.u On ]'ebruary Hi, the quean's answer to
1il10 address was reported, that she would 'give directions that tho
::mbject may receive the attentive consideration w11ioh its import:tnco demands.' v Mr. Napier was afterwards appointed Chaitcellor
of Irebnd; and when he left the House of Commons no othot·
member pressed this question upon the notice of governmcnt.w
But it continued, as heretofore, to be warm~y advocated by Lord
Brougham, though without success. In the session of 1862, after
r Commons Papers, 1854-,-[i, vol.
exliv. pp. 84, 451, 489... But the
xii. p. 291. And see a communica- proposed appointment was afterwardstion from the Law Amendment So- postponed indefinitely (£ln'd. vol.
ciety, recommending the appointment cxlviii. pp. 1168, 1734; vol. eli. p.
of' a Pnblic Pro8ecutcr, in the Law 1Hl6), and ha.s not yet taken place.
u Ibid. vol. cxliv. pp. 589-576.
Times, JtHL 2, 1800, p. 104.
• Ibid. p. 700.
' Hnns. Deb. vol. cxl. pp. 014-GG8.
w i::locial Sci en. Transae.l862, p. 199.
' Ibid. vol. cxliii. p. 1080 ; vol.
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a fruit,less attempt to elicit a public statement of the intentions of
government upon this subject, his lordship was privately informed
by a leading member of the administration that nothing whatever
had been concluded upon it.x Nor has an.ything since been done
in compliance with the address of the House of Commons.

Chancellor of the Duchy of Lancaster.

.~
- _.

This functionary is an officer of great eminence in the
government, and is frequently a Cabinet minister. He holds
his office by letters patent, and, if a peer, takes precedence
according to his rank in the peerage ; if not, he takes
precedence next after the Chancellor of the Exchequer,
and immediately before the Lord Chief Justice of the
Queen's Bench. In ancient times this office was one of
considerable importance, but within the last century it
has become practically a sinecure, the duties attaching
thereto being few ancl unimportant. The office is now
. regarded as a political appointment, and is usually filled
by a leading statesman, not necessarily a lawyer, whose
:etiriie· js:af.tlie service of the Govemment for the con.lli9§_r§ti@_Qf_large:r ql!estions which do not come immediately within the p1ovince o\ other departments, for the
preparation of measures of legislation, and the advocacy of the same through Parliament, of one or other
House· of which he is expected to be a member. The
emoluments of the office average about 2,000/. per
annum.Y
The Right Hon. Spencer Perceval was appointed to
this office in 1807; and when he became First Minister
of the Crown, in 1809, he continued to hold the Chancellorship of the Duchy of Lancaster conjointly with the
two superior offices of First Lord of the Treasury and
x Hans. Deb. vol. clxviii. pp. 131,
214. Lord Broug·ham's letter to Earl
of Radnor, Law Magazine, N.S. vol.
xiv. p. 64. See an article in the
Law Mag. for Feb. 1866 (£b. vol.
xxi. pp. 33-41), pointing out the
necessity for the appointment of a
VOL. II.
Z

•

board of able and experienced lawyers to superintend the legislation in
both Houses of Parliament, and suggesting the principal dutios tO be
required of them.
Y Haydn's Book of Dignities, p.
189. Murray's Handbook, p. 210.
Z
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Chancellor of the Exchequer. This is the only instance
on record. of the three offices being held by one individual.'
POOR-LAW BOARD.
Its origin.

Of whom
compo~ed.

This Board takes its origin from the Statute 4 & 5
William IV. c. 76, to control and render uniform the
administration of poor relief in Englund and Wales, under
which Commissioners were appointed to carry out the
important duties• then for the first time entrusted to a
central authority. These Commissioners were not authorised to sit in the House of Commons, but were required
to report their proceedings periodically to the Secretary
of State for the Home Department, and through him,
annually, to Parliament. The Commission was appointed
only for a limited period; it was continued by several
Acts, and would have expired in 1847. The magnitude
of the interests concerned, the numerous details connected
therewith, and the difficult task imposed upon the Home
Secretary in explaining and defending the same in Parliament, led, on a renewal of tlte Commission; to its
•
erection into a separate am~ independent
Board, presided
over by a responsible minister who is eligible to a seat in
the House of Commons.a This change was effected by
the Statute 10 & 11 Viet. c. 109, which reorganised
the Board, making it to consist of a President, to be
appointed by the queen, and of four Cabinet ministers,
who are members ex o..fficio, viz.-the Lord President of
the Council, the Lord Privy Seal, the Home Secretary,
and the Chancellor of the Exchequer. The President of
the Board is the only paid functionary, and he has the
general exercise of the authority of tlie Board., and is
responsible for all that is done.
_
Subject to the approval of the Treasury, the President
appoints the various Poor-law Inspectors, clerks, and ser• See ante, vol. i. p. 408; Haydn,

p. Hl9, n.

.

a See Hans. Deb. vol. ex. p. 230;
ante, p. 243.
..
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vants required to carry out the provisions of the statute,
with the exception of the secretaries, who are chosen by
the Prime Minister, though formally appointed by the
President.. Any officer of the Board may be dismissed
upon an order signed by the President.b
The Poor-law Board was originally a temporary Commission, and its existence was renewed, from time to time,
by Acts of Parliament. But at first the Board was regarded
by the legislature with so much jealousy. that it was difficult to obtain the prolongation of its authority. But its
duties have been invariably discharged with such care
and diligence, that it is now looked upon as· being the
rightful guardian of the interests of the poor. 0 Accordingly, in 1867, the Poor-law Board was made perma- Made pernent, with a considerable enlargement of its powers ; d manent.
and by the Metropolitan Poor Act, of the same year,
additional duties were assigned to it.e
The Board is charged with the administration of the Its duties.
law for the reliefof the poor in England and Wales, and
the amount of busines~ it transacts is large, and of increasing importance. 0' late years, there has been a great
fluctuation in the amount of pauperism in England and
Wales. In 1848, upwards of six million pounds were
expended in poor relief, while in 1861, and again in
1865, it barely exceeded four millions. But it rose
again, in 186 7, to nearly seven millions. Exceptional
cases-like that arising from the distress amongst the
operatives engaged in cotton manufactures in 1862-5,
and amongst those employed in• ship-building in 1866-7
-have swelled the amount of suffering ; and although, at
such times, private contributions have borne the greater
part of the burden, yet there has always been much addic Earl of Kimberley, Hans. Deb.
b Murray's Handbook, p. 201. Report on Misc. Expend., Commons vol. clxxxvi. p. 109; and see ib£d.
Papers, 1847-8, vol. xviii. p. 344. vol. clxxxv. p. 1696.
d Act 30 & 31 Viet. c. 106.
Report Com. on Education, 1865,
• Act 30 Viet. c. 6; Hans. Deb.
Evid. 1887. Hans. Deb. vol. clxxxv.
pp. 1674, 1687. . .
.
vol. clxxxv. p. 1695,
zz2
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tiuual pressure upon the poor relief fund. N everthcless,
apart from these exceptional instances, the demand upon
the poor rates has shown a tendency to diminish.
The actual duties of the President of the. Poor-law
Board are exceedingly onerous. 'There is not a question
which may arise upon anything which affects the moral,
physical, or economical condition of the poor, that must
not be examined into and decided by him ; and in order
that he may givq, a decision, he must read all the papers
that bear upon the subject.' He has al:-:;o to determine all
matters of complaint against medical men and other o:fiicials who may be charged with misconduct or neglect of
paupers. ' Besides all this, additional permanent business
has been thrown upon the office, by the transfer, within
the last two years, from the Privy Council to the Poorlaw Boan1, of the management of the education of the
poor, so far as it depends upon state grants, which, of
itself, has produced upwards of five hundred reports, all
of which have to be rend and eonsiderod.' r
General orders, affoeting parislws and unions, must be
signed by three rnembers, at least, ()f.the Poor-law·Board.
Common orders arc merely signed by the President, and
countersigned by the secretary. But the rresidont is
equally responsible for both. In fact, his colleagues append their signatures to general orders, as a matter of
course, when they see his name thereto.g
By the ninth clause of the Poor-law Amendment Act,
of the 10 & 11 Viet. c. 109, one only of the two •secretaries of the Board is dec!ared capable of sitting and voting
in the House of Commons upon the footing of the UnderSecretaries of State-that is to say, without the necessity
for reelection upon being appointed to office.
It has been made a question, of late years, whether it
is necessary that the Board should be represented in Parliament by two officers, the President and a secretary.
f Rt. Hon. 0. P. Villiers, Presdt.
of the Poor-law Board, Hans. Deb.
vol. clxxvii. pp. 462 460.

g Ibid. vol. clxxxv. pp. 1674, 1686,
1687.

6

•

POOR-LAW BOARD.

700

But, inasmuch as the interests they represent involve
' grave considerations of a political and general character,'
and 'principles which can only be dealt with by government with reference to questions of a much wider application; the government, with the approbation of the House
of Commons, have decided that it is not desirable to make
any change in this respect. It is alleged, moreover, that
great public advantage has accrued from the introduction
into Parliament of these functionaries, n.ot only on behalf
of the poor-law administration, but on account of the
assistance in other matters which they are able to render
to their colleagues in the Ministry.h
Until the appointment of the Earl of Devon as President of the Poor-law Board, in 1867, the office had
uniformly, from its :first institution, been held by a member of the House of Commons. Lord Devon's appointment
tookplace on account of his special qualifications for the
oilirie,1ie having served•for several years, with remarkable
ability, as pernianent secretary to the Board, before his
accession to the peeraEe.i By this arrangement, the de.partmeht has at length obtained a representative in the
House of Lords ; for hitherto• neither the President nor
the political secretary had ever sat in thatHouse.i
The President was first admitted to a seat in the Cabinet
in the year 1859.k
In addition to the political secretary, who receives
1,500l. per annum, and who quits office upon a change of
goverhment, there is a permanent secretary, who receives
l,OOOl. a year, two assistant-secretaries, and a number of
inspectors and clerks. 1
i Hans. Deb. vol. clxxxvii. p. 876.
h Report on Public Offices, Commons l.,apers, 1854, vol. xxvii. pp. Burke's Peerage, 1867, p. 330.
i Report Commons Com. on Edu247, 248. Lord Palmerston, Hans.
Deb. vol. clxxvii. p. 237. A motion cation, 1805, Evid. 2318, 2474.
to abolish the office of Parliamentary Hans. Deb. vol. clxxvii. p. 466.
k Annual Register, 1859, p. 374.
Secretary of the Poor-law Board
1 Civil Service Estimates, 1868-9,
was negatived by the House of Commons, on February 20, 1865, by a Class II. No. 20, Hans. Deb. vol,
larg-e majority ; see also Report on c1xxxvii. p. 858.
Official Salaries, 1850, Evid. 60,

•
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There are separate Poor-law Boards for Ireland and
Scotland. The Secretary for Ireland is an unpaid member
of the Irish Board, and represents it in Parliament. The
Lord Advocate usually represents the Scottish Board.m
THE OOVERNMJnN:r OF SCOTLAND.

Scotland.

Since the union of England and Scotland into the kingdom of Great Britain, in the year 1707-a union which
was not merely l<!gislative, but also executive-the government. of Scotland has become a part of the general
administration of Great Britain. The business of government was thereafter under the control of officers who
acted for the entire United Kingdom-except that, to
meet some difficulties which were experienced in the
collection of the revenue, separate commissions of customs
and excise were for a time continued, but have since been
abolished. The Act of Union provided, however, that a
separate seal should be kept in Scotland, to be used in
all documents relating to private rights or grants which
formerly passed the great seal of S'c~tland; and t<hat the
Scottish courts of law shouid continue separate and independent.
At the union a third Secretary of State was appointed
in London, to take charge of Scottish affairs. But in
17 46 this officer was discontinued, and his duties divided
between the two remaining Secretaries of State, until the
Home Department of the Secretariat was organiged, in
17 82. Then the business relating to Scotland, which was
necessarily of a domestic character, fell to the Home
Secretary, by whom it has since been transacted, having
become, in fact, amalgamated with his general duties.
The Lord Advocate is his adviser in matters particularly
affecting Scotland, and may be regarded as his undersecretary for that part of the kingdom. n
m Commons Papers, 1847-8, vol.
32 and 37.
n Murray's Handbook, p. 278. And
xviii. pp. 352, 353. Civil Service
Estimates, 1868-0,. Class II. Nos. see ante, p. 374.
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.At the period of the union, the executive government
of Scotland consisted of the following great officers of
state :-.A Lord High Chancellor, a Lord Justice-General,
a Lord Justice Clerk, a Lord Privy Seal, and a Lord .Advocate. By degrees, the entire political functions of these
offices devolved upon the Lord .Advocate. To him all
inferior officers in the kingdom look for advice and direction, and he is entrusted with the particular care of the
whole executive government of ScotlaiJ-d at the present
time. o Nevertheless, the Home Secretary exercises a
general control over all his acts. Not only in legal and
criminal business, but in the exercise of church patronage, he acts upon his own judgment, whatever recommendations may be made by the Lord .Advocate.P
The Lord .Advocate is the chief law officer of the crown
for Scotland. His duties are very onerous and multifarious. He is necessarily a member of the Faculty of .Advocates, and is generally selected from amongst the most
able men of his political party. He acts as AttorneyGeneral and public prosecutor for Scotland, and has the
conduct and superi•tendence of the whole criminal business of that country. In th•e discharge of his duties as
public prosecutor, he has the assistance of the SolicitorGeneral and four practising advocates appointed by himself, and called advocates-depute. These functionaries
together form the crown counsel. There is an agent or
solicitor in Edinburgh, appointed by the Lord Advocate,
and called the crown agent. The crown counsel and
crown agents are all salaried officers, and vacate their
offices with the administration. q
The Lord Advocate is the legal adviser of the crown in
o Lord Advocate Hope's speech Health (Scotland) Act, 1867, 30 &
in the House of Commons, June 22, 31 Viet. c. 101, sees. 10, 11.
P See Hans. Deb. vol. clxxxvi. pp.
1804, on a motion to censure him for
certain alleged oppressive and illegal 408-410.
q Fortnightly Review, vol. i. p,
conduct ; Parl. Deb. vol. ii. p. 801 ;
and see the powers conferred upon 680.
the Lord Advocate by the Public

Lord Ad-

vocate.
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Scottish affairs, and has the preparation and. charge of Bills
in Parliament concerning Scotland. He is also in constant
confidential communication with the Home Secretary, and
transacts on his behalf many of the administrath.re duties
for Scotland which in England engage the attention of that
functionary. He has to advise the Home Secretary as to
the distribution of a large portion of the patronage of the
crown in Scotland, and especially as regard.s the principal
legal appointment;; therein. As an officer of state in Scotland, he has under his command the staff not only of advocate-deputies, but also. of procurators-fiscal r throughout the
country, by means of whom he can, on tho shortef:it notice,
collect information on all subjects. He is therefore ontrusted substantially with the conduct of Scotch business
in tho House of Commons, on account of the peculiar
facilities he possesses for the adequate performance of the
same. He receives a salary of 1,5001. per annum, with an
allowance of 1,000!. in commutation of certain fees. His
other allowances are about 500l. a yenr, making a total
·
of about 3,000!."
Thoro is also a Solicitor-General" ior Scotland, "whose
duties resemble those of th~ similar officer for England.
He is retained in tho same crown eases as tho Lord
Advocate, and takes charge of the criminal business in
his absence. Neither the Lord Advocate nor the Solicitor-General attends circuit: that is done by their deputies,
who also assist in the discharge of criminal prosecutions.
Both these officers, however, attend trials in the High
Court of Justiciary at Edinburgh, and give personal
attention to every case of importance which is to be
brought up at any circuit. The emoluments of the Solicitor-General do not much exceed l,OOOl. a year.t
Both the Lord Advocate and the Solicitor-General hold
political offices, which terminate with the administration
r For au exvlauation of the duties
• Murray's Handbook, p. 282. Rep.
of these functiOnaries, see Commons on Off. Salaries, 1850, Evid. 2965,
Papers, 1854-5, vol. xii. pp. 25-27 ; 2906.
•Ibid. Evid. 2970-2980.
Fortnightly Heview, vol. i. p. G81.

•
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by whom they are appointed. Although both are eligible
to seats in the House of Commons, it rarely happens that
they have seats together ; generally the Lord Advocate
only is a·member of that assembly.u To facilitate the
transaction of Scottish business, one of the Lords of the Lord of the
Treasury, as we have seen,v is selected from amongst th e ~~
members of the House of Commons representing Scotland, or from amongst leading men likely to be able to
obtain a seat for a Scottish constituen~y, to whom the
general supervision of Treasury business concerning Scotland is entrusted, and who also assists the Lord Advocate
in the charge of Scottish business in Parliament, with the
exception of legal business, for which the Lord Advocate
is wholly responsible.
The o.fjice of the Queen's and Lm·d Treasurer's Remem- Remem;
· Scot lan d IS
· a1so one of cons1·derable 1mport·
brancer s
brancer m
office.
ance. It acts as the pay department of moneys voted
for civil services in Scotland, in like manner as the Paymaster-General in England. It devolves upon this departm¥nt to exami11J3 and audit a numerous class of
Scotch accounts, to•prepare annually, in detail, the estimates of civil services for S~otland, and to fulfil many
other important duties connected with the public expenditure, &c. in Scotland. This office has recently been
subjected to the provisions of the Exchequer and Audit
Departments Act of 1866, with the view of assimilating
its s~stem to that of the corresponding departments in
Englancl.w
The Queen's Lord High Commissioner to the General Commisto
Assembly of the Church of Scotland is, to a certain ex- sioner
General
tent, a political office, being generally, although not in- Assembly.
variably, changed with the administration of the day.
u Rep. on Off.
Sal. 1850, Evid.
2985,2986.
' Ante, p. 450.
w For a 1·eport on the duties of
the Queen's and Lord Treasurer's Remembrancer's office, see Minutes,

&c., issued under the Exchequer and
Audit Departments Act, Commons
Papers, 1807, vol. xxxix. p. 400.
For particulm·s Df the cost of the
office, see Civil Service Estimates,
1808-9, Class II. No. 10.
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This officer is the representative of the sovereign at the
meetings of the General Assembly of the Established
Church of Scotland in Edinburgh, and has a right to be
present at all the meetings of that body. At th.e opening
of the sessions, he delivers a speech from the throne, and
at the conclusion of the proceedings dissolves the Assembly, and appoints the time for its next meeting. But the
Assembly claim a similar right, and by their Moderator
likewise announC4.l their diH::,;olution. The Commissioner
is regarded as a medium of communication and link of
connection between the sovereign and the Presbyterian
Church of Scotland, the integrity of which, as the established religion of that country, has been guaranteed by
the Act of Union.
The Lord High Commissioner receives a fresh commission every year ; but it is customary to reappoint the
same individual, so long as he is able and willing to act,
during the existence of each admini::,;tration. The Commissioner is required to maintain a certain amount of
state, to uphold the honour and dii_wity of his office. He
holds levees, as the representative oP royalty, whi~~h are
generally attended by persons of all denominations, out
of respect for his position; and he gives a series of
entertainments during the time (usually about ten clays)
when the Assembly is in session. His salary (which is
paid out of the Consolidated Fund) is 2,000l. a year;
and he appoints his own purse-bearer and chaplain.x

•

THE GOVERNMENT OF IRELAND.
Ireland.

The kingdom of Ireland, which, before the Act of
Union (39 & 40 Geo. III. c. 67) in 1801, was connected
with the crown of England by prerogative alone, has
since become united in its legislature, its church, and its
• Rep. on Oft: Sal. 1850, evid.
See fmther particulars
in regard to this functionary in
3~23-3371.

•

•

this Evidence; also Murray's I-Iand'book, p. 279; Hans. Deb. vol. cxci.
p. 1884.
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revenues. Unlike Scotland, however, the Iritsh executive
still remains, to some extent, separate and distinct. But
this independence is merely nominal ; the pageantry of a
court and the outward symbols of royalty are kept up,
whilst practically the entire direction of the government
of Ireland is in the hands of the English Cabinet/
The government of Ireland is formally entrusted to the
. usually stye
1 d the
Queen 's Deputy or v·1eeroy, who IS
Lord-Lieutenant, but whose official ciesignation is the
Lord-Lieutenant-General and General Governor of Ireland.
This high officer is appointed under the Great Seal of the
United Kingdom, and bears the sword of state as the
symbol of his viceregal authority. He is assisted by a
Privy Council, consisting of between fifty and sixty members, who are sworn pursuant to a sign-manual warrant
to the Lord-Lieutenant, and are designated right honourable. This body possesses very extensive executive
powers; and its sanction is essential to give validity to
many of the official acts of the Lord-Lieutenant. The
office .of the Irish Prj..:y Council, however, as a branch of
administration, has•been abolished, and its business transferred to the department "of the Chief Secretary for
Ireland.
The Lord-Lieutenant is commissioned to represent the
person of the sovereign in Ireland, to keep the peace,
the laws, and customs of that country, to govern the
peo~le therein, to chasten and correct offenders, and to
encourage such as do well."' He is placed in supreme
authority, to attend to the impartial administration of justice, and has power to pardon criminals, or to commute
their sentences. The police is subject to his entire control. He may issue such orders to the general commandthe early part of the reign of George
Y See :M:r. Wynn's speech, in Parl.
III., and on the manner in which the
Deb. (l8l2) vol. :xxi. p. 614.
• Earl of Derbv, Hans. Deb. vol. king;s business was carried through
the Irish Parliament, see Donne,
clxxxviii. p. 1373.
• For curious notes on the a.dmi- Oorresp. Geo. HI. vol. i. p. 149; vol.
nist1·ation of the Lord-Lieutenant in ii. p. 37.

•
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ing the troops in Ireland as are necessary for the support
of the civil authority, the protection of the subject, the
defence of the realm, and the suppression of insurrection.
The queen reserves for her own signet the. grant of
money, lands, or pensions (the Lord-Lieutenant recommending such cases to the consideration of the Treasury),
and the grant of titles of honour, but not without communication with the I.~ord-Lioutenant, who may himself
confer the distin~tion of civil knighthood. The queen
also appoints the privy councillors, judges, and law
officers, governors of forts, and military officers. The
I . ord-Lieutenant is entrusted with the absolute and
complete disposal of the whole patronage of the crown
within the Established Church in Ireland, and generally with the disposal of all the other crown patronage
of the country.a The Lord-Lieutenant also enjoys, by
virtue of an ancient prerogative of tbe crown in Irchmd,
the right of .filling up certain subordinate offices in the,
superior courts of justice in that country. In England,
aU such offices are in the gift of the heads of the courts
of law. In 18G7, an attempt was n;::tde to introdttce the
:English practice into IrclarH1, by inserting a. clause in ~t
Bill concerning the Irish Law Courts, which was pending
in the House of Lords, to vest the appointment of the
officers in question in the chief judge of each court. But
the clause was rejected in the House of Commons ; and
rather than imperil the fate of the Bill, the Lords did
not insist upon it. b In the distribution of this patronage
the Chief Secretary is occasionally consulted."
The terms of the Lord-Lieutenant's commission attest
the confidence reposed in him by the imperial government. He has the free gift of all the places left to his
disposal. No new office is to be created without his
opinion thereon ; no appointment which is reserved to
a But see Yonge, Life of Lord
1602.
• Ibid. vol. clxxvii. p. 245; ibid.
Jjverpool, vol. iii. p. 390.
b Hans. Deb. vol. clxxxix. pp. 842,
vol. clxxxv. p. 1112.
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the queen is to be made without his advice and recommendation; and he is required to inform her majesty of
every man's merits, that she may bestow marks of favour
on such StS do well. Her majesty will not admit of any
particular complaint of injustice or oppression in Ireland,
unless it has been first made to her Lord--Lieutenant; nor
will she require him to execute her orders in any business of which he may disapprove, until he can communicate with her majesty and receive furth.er instructions.d
Such is the authority of the Lord-Lieutenant of Ireland.
As the queen's Viceroy, he is vested with more extensive
regal powers than any other subject of her majesty,
except, perhaps, the Viceroy of India. Nevertheless, he
acts under instructions from the crown, conveyed to him
by the· ministry for the time being, whose business it is to
direct hi1n as tohis proceedings, arid to animadvert upon
his.conduct if they see him act improperly, or iil. a manl1~r detrimental or inconvenient to the public service, or
displeasing to the crown. e The Cabinet minister who is
ordinarily responsible for advising and directing the conduct of the Lord-L~utenant is the Secretary of State for
the Home Department, r but ~n matters of great moment
the Prime Minister interposes his authority, or the Cabinet
itself is summoned to deliberate and ad vise upon the
instructions to be given him. On matters of revenue, the
Lord-Lieutenant is required to correspond with the Treasury, and on all other_ subjects with the Home Secretary,
who •keeps him informed of the views and opinions of the
Cabinet upon all the more important questions connected
with his government. g
In 1828 the Marquis of Anglesey, then Lord-Lieutenant, pursued
a line of conduct towards the leaders of the Irish Roman Catholic
party, calculated to embarrass the horne government, and to augment
the difficulties they experienced in administering affairs in Ireland.
d Murray's Handbook, pp. 273, 27 4.
Mirror of Parl. 1829, p. 802.
• The Duke of Wellington, in
l\Iirror of Pad. 1829, p. 1402.

r Hans. Deb. vol. clxxxv. p. 1120.
g Dodd's Manual, p. 307.
Murray's
Handbook, p. 275.
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These proceedings led to a remonstrance from the Prime Minister
(the Duke of Wellington) and to the ultimate recall of the marquis.
He, however, feeling himself to be the aggrieved party, obtained the
Icing's permission to read, in his place in Parliament, the entire
correspondence between himself and his colleagues in tke administration, in vindication of his policy and conduct whilst at the head
of the Irish government. He did so, upon a formal motion for
papers, in order to obtain an expression of 'their lordships' .opinion
of his conduct.' 'J'he motion Wt\R resisted by the Duke of Wellington,
who, while he went into details to justify the conduct pursued
towards the noble ;narquis, asserted that 'Parliament had no
business to interfere with regard tq the dismissal of any of his
majesty's servants from the government of the country, except in
cases in which some material public injury has been thereby occasioned, or some considerable inconvenience has been felt, or except
in cases where Parliament has found it necessary to interfere to obtain a change of government.' h This explanation was accepted by
the Honse ; the foemal motion for papers was negatived, and no·
further proceedings had in the matter.

The Ij(ml-Lieutenant of Ireland is always chosen from
amongst the peerage ; nevertheless, his presence iu the
House of I.JCm1s, when any motion is about to be submitted respecting his conduct in office, is not necessary,
as the ministers of tho crown are responsible for his acts,
and are there to answer fo~ him. 1 Sometimes, however,
the Lord-Lieutenant appears in his pla.ce in the House of
Lords to justify and explain his conduct,l but this is of
his own free will.
The Lord-Lieutenant maintains an establishment of a
regal character, holds courts, levees, and drawing-rooms,
and is attended by a household for the support of ~hich
he receives an extra allowance of between 3,000l. and
4,000[., besides his annual salary of 20,000l,k He is also
allowed two residences, one in Dublin Castle, the other in
Phamix Park. In thus upholding~ and representing the ·
Mirror of Parl. 1829, p. 1401.
Ibid. 1831-2, P· 159.
.
J Hans. Deb. vol. clviii. p. 1643.

sum of 3,630l. 9s. lid. is voted
annually in Committee of Supply to
pay the· salaries of the officers of the
k The salary is :fixed by the Act
vice-regal household; Civil Service
2 & 3 Will. IV. c. 116, and is paid Estimates, 1868-91 Class II. N e. 7.
out of the Consolidated Fund. The
h
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dignity of the crown, he is assisted by his wife, who performs such regal duties as would appertain to the position
of a queen consort, and on all occasions takes precedence
of every other lady in Ireland during the viceroyalty. 1
The Lord-Lieutenant of Ireland, being by direct delegation a viceroy of the British crown, must necessarily be
a Protestant. Since the office of Lord Chancellor of
Ireland has been thrown open to Roman Catholics, this is
the sole remaining office in Ireland that.must be filled by
a person ' who is of the same religious persuasion, and
bound to maintain the same religious principles, as the
occupant of the throne itself.' m
The question of abolishing the viceregal government
of Ireland, and transferring its duties to an additional
Secretary of State tobe appointed for that country, has
heen agitated from time to time. In June, 1850, a
project to this effect was formally submitted by the
government to the consideration of Parliament, as being
calculated to simplify and improve. the administration of
Irish affairs ; bttfit
not meet with the approvaLof
experienced statesnllen,- or receive the sanction of the
legislature. Similar propositions have been made since
then, but they have not been favourably entertained by
the House of Commons. n
The Lord-Lieutenant is assisted in carrying on the
executive government of Ireland mainly by four persons:
the Chief Secretary, the Lord Chancellor, the AttorneyGeneral-each of whom is a member of the Irish Privy
Council-and the permanent Under-Secretary.o
The Chief Secretary to the Lord-Lieutenant, or, as he Chief
Secretary.
is otherwise styled, Chief Secretary for Ireland, is an

qia

1

Dodd's Manual, p. 308.
1866, showing the growth of opinion
Earl of Derby, Hans. Deb. vol. in favour of the abolition of the viceclxxxviii. p. 1373. Act 30 & 31 Viet. regal office: Hans. Deb. vol. clxxxiv.
c. 75.
p. 1966.
o Hans. Deb. vol. cxc. pp. 1358,
nSee Commons' Debates, July7,
1.857, March 25, 1858. But see a 1434. Thorn, Irish Directory, 18681
smgular statement by Mr. Bernal p. 887.
Osborne in the House on August 2,
m

•
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officer of more importance in the administration of the
Irish government than might at first be supposed from
his official designation. When there was a local parliament in Ireland, the relation of the Chief •Secretary
towards the Lord-Lieutenant was more strictly constitutional and less anomalous than it is now. He then stood
in a subordinate capacity ; all he did emanated from the
authority of the Lord-Lieutenant, and his relation to him
corresponded in all material respects to that in which
a minister of st~te ordinarily stands with reference to
the crown. But since the union the relative position
and influence of these two functionaries have been materially changed.P The Chief Secretary is now strictly the
'prime minister' of the Lord-Lieutenant; he exercises,
in point of fact, many of the viceregal functions. He
is a minister responsible to Parliament for every act of
the Irish administration.q He necessarily possesses great
power, which he is sometimes called upon to exercise
without connnunication with his chief, however desirous
he might he of doing nothing vvi.thout consulting hirn.r
The Chief Secretary is invariably a"frivy Councilrur, and
generally a member of the House of Commons, representing the Irish Government therein. He is also occasionally a Cabinet minister ; but, in the opinion of Sir
Robert Peel, grave objections exist to this dignity being
conferred upon him, inasmuch as it not only disturbs the
rdations of a chief to his subordinate (the Lord-Lieutenant never being included among the Cabinet Councillors), but directly inverts those relations, and encourages
the Chief Secretary still more to assume for himself the
exercise of independent powers.". It is calculated, moreover, to interfere with the direct and acknowledged
responsibility of the Horne Secretary for the acts of the
Irish Government.
P See Mahon's IIist. of England,
vol. iv. p. 190.
~ Hans. Deb. vol. clxxxv. p. 1113.

Ibid. vol. cxi. p. 1409.
' Ibid.; and see Hans. Deb. vol.
clxiii. pp. 1460, 1473.
r
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The duties of the Chief Secretary are to see that the
commands of the Lord-Lieutenant, in keeping the peace,
the laws, and the customs of Ireland, are fulfilled. On
revenue matters he corresponds with the Treasury, but
on other subjects with the Secretary of State for the
Home Department. He also acts as keeper of the privy
seal. of Ireland.
The Chief Secretary is unavoidably absent for a great
portion of the year, attending his parliamentary duties in
Lomlon, and engaged at other .times with parliamentary
and political business. His salary was formerly 7 ,OOOl.
a year, but was fhed in 1831, and again in 1851, at
5,500l. per annum, in lieu of aU fees and emoluments.
It has since been reduced to 4,000l., but he has an extra
allowance of 425l. 'for fuel.'t
This salary, though double in amount to that assigned
to an Under-Secretary of State, is given because the Irish
Secretary is exposed to much additional expense by b~ing
obliged to reside partly .in London and partly in Dublin,
and to entertain larg~ly when at the viceregal capital.
He has ·an oflicialresfdence
. in the Phcenix Park.
There is a permanent Under-Secretary, whose duties UnderSecretary.
are exceedingly various and important, and who is practically the working head of the Irish establishment, at
Dublin Castle.u
There is also a Lord Chancellor,v an Attorney-General, Law
officers.
and a Solicitor-General for Ireland, whose duties resemble
•
thos<il of the similar appointments in England. The two
latter are eligible to sit in the House of Commons, though Lords of
Treait rarely happens that both of them can obtain se;:tts the
sury.

.

t Hans. Deb. vol. clxiv. p. 636.
Civil Service Estimates, 1868-9,
Class II. No. 8.
u See Commons Papers, 1854, vol.
xxvii. pp. 99-102, 121, 155. M'Lennan's Life of Thomas Drummond,
Ex-Under Secretary, pp. 250-254.
Earl of Mayo, in Hans. Deb. vol.
cxc. p. 1358.
VOL. II.
3

•

v :For his duties, see Hans. Deb.
vol. clxxxv. p. 1113; and vol. clxxxvii.
p. 1372. The present LOI'd Chancellor is a Roman-Catholic; being
the first appointment of one of that
faith to the office since the Revolution of 1688 ; see ante, p. 719; Law
Times, Jan. 161 1869, p. 211.
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therein. One of the I~orcls of tl1e Treasury, we have
seen, is specially chargec1 with the transaction of Irish
business,w and is selected from amongst the members of
Parliament representing Irish constjtuencies,• or from
amongst individual::; likely to be able to obtain a scat for
some p1aco in Ireland. 1'1wse offi.ecrs-viz. the Lord
Chancellor, tlJC Attorney nnd Solieitor-General, and one
of the Lords of the Treasury-together with the I~ord
Lieutenant and *l1c Chief Seerotary, constitute the members of the administration on behalf of Ireland, and all
vacate their offices upon a change of government.
l<"'rom the union until IJord Norrnanhy's administration
in 1 HBE), the Irish law officers were not invariably change(}
with the government, and were neither obliged nor expected to cuter the House of ComrnonK. 'Their position
wns non-political unless they entered Parliament, when
tlH!Y wen~ required to Hupport the government or resign. x
.But since 1835 tlte system of having an exe1usivcly party
oflicial har lms prevailed in Irc)and ; the law oJfiecrs of
the crown retire w.ith the ministry., nnd when anpointed
to office they must (mct<..~f.W<;LlH" to get•a scat in rarJimnent,
though their inability to find a constituency docs not
nceessitate their resignation of office.Y
'The only remaining persons who are considered as
forming part of the administration, and who consequently
vaeate their offices on a change of ministry, are th!3 chief
omccrs of the royal household. They may be enumerated
as follows :•rrhe Lord Steward of the Househok1.
The Lord Chamberlain and the Vice-Chamberlain.
The Master of the Horse. a
w See ante, p. 450.
• M'Lennan, Memoir of Thomas
Fraser's
Drummond, p. 252 n.
Magazine, vol. lxxv. p. 822. Edin.
Itev. vol. cxxvi. p. 163.
Y See ante, ·p. 23~.

z Dodd's Manual, p. 311. List prefixed to vo1. cxc. of Il&Jlsard's DobateR.
·
a It is the duty of the Master of
the Horse to regulate the conditions
under which 'the Queen's Plates,'
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The Treasurer and the Comptroller of the Household.
The Captain of the Corps of Gentlemen-at-Arms.
The Captain of the Yeomen of the Guard.
The Master of the Buckhounds.
The Chief Equerry and Clerk Marshal.
The Lords in Waiting. b
These dignified offices are for the most part usually
held by peers or members of the House of Commons;
and therefore, as well as from the in±tuence the incumbents thereof would naturally exercise upon the royal
mind, from their close proximity to the person of the
sovereign, it is reasonable that they should be held by
political adherent:;-of the existing ministry. Since 1841,
it has also been admitted that the offices of Mistress of the
Robes and of Ladies of the Bedchamber, when held by
ladies connected with the outgoing ministers, should be
consit:lm~ed at the disposal of the new Cabinet. But
Ladies of the Bedchamber belonging to families whose
poJitical connection hlls been less pronounced, have been
suffer~d to remain.in the household, without objection,
on a change of ministry.c
For particulars concerning the original functions and
present duties of these officers of the royal household, see
Murray's' Handbook ' and Dodd's 'Manual of Dignities ; '
and in regard to the office of Lord Chamberlain, which
was originally one of very great importance, see Sir
H. Nicolas' 'Proceedings of the Privy. Council,' vol. vi.
pp. CCXlX.-CCXXVlll.
voted by Parliament, with a view to
promote improvement in the breed
of horses, shall be run for.-Hans.
Deb. vol. cxciii. pp. 1208, 1485.
" The new Gladstone ministry propose to affiliate the Lords in Waiting,

•

being peers, to certain public offices
which are not otherwise represented
in the House of Lords, in order to
effect a more efficient representation
of the public service in that chamber.
c See ante, vol. i. p. 191.
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JUn<mS IN RELA'riON 'rO 'rim ClWWN AND TO
l'ARUAMgN'f .

•

TnE administration of justice, freely and indifferently, to
ail people, of whatsoever degree, is of the highest importance to the wellbeing of a commonwealth.
By the constitution of this kingdom, the sovereign is
reganlcll as the dispenser of justice; but the exercise of
this prerogative is regulnted and restrained by law. Thus,
the king is tlebarred from adjudicating upon any matter
except through the instrumentality of persons du1y appointed to t.hat end." rrhe courts of law, originally created
for the purpose of he:tring nml detcrminiug actions and
suits, mu~Jt proceed according as tlw law directs. And
the crown cannot of itself cstab1isl; -.:'1ny new court, or
change the jurisclietion or procedure ·of nn existing court,
or alter the number of the j udgcs, the mode of their
appointment, or the tenure of thmr office. :For all such
purposes the co-operation of Parliament is necessary. b
It is, moreover, one of the principal duties and functions of Parliament ' to be observant of the courts of
justice, and to take due care that non.e of them, fron~ the
lowest to the highest, shall pursue new courses unknown
to the laws and constitution of this kingdom, or to equity,
sound legal policy, or substantial justice.' c
Nevertheless, the integrity ·imd 1rideperidence of the.
judicial office are amply secured from encroachment
either by the cro'\vn, the courts, or the people. ··· From
• See ante, vol. i. p. 173.
c Burke, quoted ante, vol. i.
p.
Ibid. p. 352. Hearn, Govt. of 353.
Eng. p. 74.
b
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the reign of Edward III., any interference on the part Judicial
in depenof the crown with the due course of justice has been dence.
declared to be illegal ;d it is a principle of law that no
action will lie against a judge of one of the superior
courts for a judicial act, even though it be alleged to
have been done maliciously and corruptly ;e and constitutional usage forbids either House of Parliament from
entertaining any question which comes within the jurisdiction of a court of law to determine ; or from instituting investigations into the conduct of the judiciary,
except in extreme cases of gross misconduct or perversion
of the law, that may require the interposition of Parliament in order to obtain the removal of a corrupt or incompetent j udge.i
All judges are sworn well and truly to serve the queen
and her people in their several offices, and to 'do equal
law and execution of right to all the queen's subjects,
rich and poor, without having regard to any person.'g
But in the event of a. judge, either wilfully or through
igl'torapce,violating his oath, or otherwise misconducting
himself in the judieial offic~, the constitution has provided an adequate remedy, and a method of depriving
him of his judicial functions.
Previous to the revolution of 1688, the judges of the Tenure of
office.
superior courts, as a general rule, held their offices at the
will and pleasure of the crown. Under this tenure there
were.frequent jnstances, from time to time, of venal, corrupt, ot oppressive conduct on the part of judges, and of
arbitrary conduct-in the displacement of upright judges,
and conniving at the proceedings of dishonest judgeson the part of the crown, the which gave rise to serious
complaints, and led to several attempts, during the seventeenth century, to limit the discretion of the crown in
Hearn, n. 79.
the refusal of a Bill of Exception ;
• Broom,. Constitutional Law, pp. Hearn, p. 137.
f Ante, vol. i. p. 355.
763-772.-Except for the refusal of
g Report
of Oaths Commission,
a W1·it of Habeas Corpus, under the
Act 31 Car. II. c. 2, sec. 7, or1 for 1867, pp. 42-45•
d

•

JUDGES JN HKLA'l'ION '1'0 'l'Im ClWWN

726

regard to appointments to the Bench. u At length, by
the Act of Settlement, passed in the year 1700, it was
provided, that after the accession of the house of Hanover
to the throne of England, 'judges' commissions •be made
quamdiu se bene ,r;e88erint, and their salaries ascertained
Rcmow;hlo nnd established ; but, upon the nddress of both Houses
~ir:~~~e:~~,;;.; of Parliament, it may be lawful to remove them.' 1
mluress.
One step only remained to place the judges in a position of complete independence of the reigning sovereign,
and that was to exempt them from the rule, ordinarily
npplicable to all oil1ce-holc1ers, whereby their commission:;
should be vacated upon the demise of the crown. It is
very doubtful whether this rule applied to the judges
after they began to be appointed ' during good behaviour,' i but it was deemed cxpcclient to place the
matter beyond diBputc. Accordingly, one of the first
public aetH of George III., upon his ~teccssion to the
throne, waH to recommend to Parliament the removal
of this limitation. 'rho suggestio.n was aJoptcd by the
passing of an Act which clednrcll that tho Comrn.issions
of the Judges shall rernain. in foreo~ during their good
behaviour, notwithstanding tho demise of the crown :
'Provided always that it may be lawful for his MaJesty,
his heirs, &c. to remove any J uclgo or Judges upon the
aLlclrcss of both Houses of Parliament.' It was further
proviJed that the amount of the judges' salaries now or
hereafter to be al~owod by any Act of Parliament s:Q.ould
be made a permanent charge upon the Civil List.k By
various subsequent statutes, the judges' salaries are now
made payable out of the Consolidated Fund/ which
removes them still more effectually from the uncertainty
attendant upon an annual vote in Committee of Supply.m
Before entering upon an examination of the parliak 1 Geo. III. c. 23.
h Hearn, pp. 80, 85. Atkinson, Pupinian, p. 121.
I Commons Papers, 1865, vol. xxx.
I 12 & 13 Will. III. c. 2.
p. 50.
m See ante, vol. i. p. 472.
J Campbell, Lives of the Chan·
cellors, vol. v. p. 148~
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mentary method of procedure for the removal of a judge
under the Act of Settlement, it will be necessary to enquire
into the precise legal effect of their tenure of office
' during good behaviour,' and the remedy already existing,
and which may be resorted to by the crown, in the event
of misbehaviour on the part of those who hold office by
this tenure.
In an elaborate opinion of the crown law officers of-the
colony of Victoria, delivered in 1864,n the doctrine on
this subject was explained as follows:~' The legal effect
of the grant of an office during "good behaviour" is the
creation of an estate for life in the office. Such an estate,
however, is conditional upon the good behaviour of the
grantee, and like any other conditional estate may be
forfeited by a breach of the condition annexed to it; that
is to say, by misbehaviour. Behaviour means behaviour
in the grantee's official capacity.P Misbehaviour includes,
firstly, the improper exercise of judicial functions ; secondly, wilful neglect of duty, or non-attendance ; q and,
thirdly, a conviction for any infamous offence, by which,
aftllol!gftlt be not ~<.51lnected with the duties of his office,
the offender is rendered ul'tfit to exercise any office or
. ptlQlie fra]lchise._r In the case of official misconduct, the
decision of the question whether there be misbehaviour,
rests with the grantor, subject, of course, to any proceeclings on the part of the removed officer. In the case of
misconduct outside the duties of his office, the misbehaviour must be established by a previous conviction by
a jury.s vVhen the office is granted for life: by letters
patent, the forfeiture must be. enforced by a scire facias.t
'rhese principles apply to all offices, whether judicial or
ministerial, that are held during good behaviour.'u
0

n See Return to an Order of the
Leg. Assembly of Victoria (Australia) of 9 December, 1864, for Correspondence respecting the Rig·hts
and Privileges of the Judges. Votes
and P~oceeding·s Leg. Assy. Victoria,
1864-o; C. No.2, pp. 10, 11.
o Co. Lit. 42.
•

P 4 Inst. 117.
" 9 Reports, 50.
r Hex 1!. Richardson,
1 Burrow,
539.
'Ibid.
t Com. Digest Officer, (K. 11).
u 4 Inst. 117.
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The legal accuracy of the foregoing definition~ of the
circumstances under which a patent office may be revoked
is confirmed by an opinion of the English crown law
officers (Sir William Atherton and Sir Rounde].l Palmer)
communicated to the Imperial government in 1862,
wherein it is stated, in ref(~rence to the kind of misbehaviour by a judge that 'woul<l be a legal breach of
the conditions on which the oiftec is held,' that 'when
a public olrtce i~ held during good behaviour, a power
[of removal for ·misbehaviour] must exist somewhere;
and when it is put in force, the tenure of the office is not
thereby abridged, but it is forfeited an<l declared vacant
for non-performanec of the condition on which it was
originally eonfcrre(1.'v To the same effect, Mr. (afterwards I,(m1 Chid' Justice) Denman, stated at the bar of
the House of Commons, when appearing as counsel on
behalf of Sir Jonah Barrington,w that indeptmdcntly of a
parlianwntary :vldrcss or impeachment f()r the rcmovnl of
a judge, there were two other courses open for such a
purpose. 'These wore (l) n writ M scit·e .fru~£as to repcnl
the patent by whieh the oflb~ had h~cn <~onferre(l'; and
(2) a criminal in.formation [i'l the Court of King's J3eneh J
at the suit of the Attorney-General. I~y tho latter of
these, especially, the case might speedily be decided.'x
Elsewhere, the peculinr circumstances under which each
of the courses above enumerated would be specially
applicable have been thus explained : ' First, jn cases of
miscondnet not extending to a legal misdemeanour", the
" Cited in V otos and Proceedings,
Leg·. Assembly, Vietoria, Seeond
Session 1866, vol. i. 0. No.8.
w See post, p. 736.
x Mirror of Parlt. 1830, p. 1807.
Foster on the Writ of Scir·e E'acias.
Boolr 3, ch. 2.-For a recent decision
as to the circumstances under which
a writ of Scire :Facias may be issued ;
see Moore, P.O. cases; N. S., vol. iii.
p. 430. On November 23, 1805, the
hon. Robert Johnson, one of the

•

j udg·es of the Court of Common
Pleas in Ireland, was convicted by the
Court of King's 13euch, l~ngland, of
a libel upon the Lord Lieutenant of
Ireland, and others (Howell's State
Trials, vol. xxix. l)P· 81-502 ; and
see Pari. Deb. vol. v. pp. 557, 622).
After his conviction, the iudge was
permitted to effect' a co"mpron\ise;
::md resign his office; Mirror of Parlt.
1830, p. 1897.
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appropriate course appears to be by scire facias to repeal
his patent, "good behaviour" being the condition precedent of the judges' tenure ; secondly, when the conduct
amounts.to what a court might consider a misdemean~mr,
tl1en by information; thirdly, if it amounts to actual
crime, then by impeachment; fourthly, and in all cases,'
at the diseretion of Parliament, 'by the joint exercise of
the inquisitorial and judicial jurisdiction' conferred upon
both Houses by statute, when they pro~eed to consider of
the expediency of addressing the crown for the removal
of a judge.Y
By these authorities it is evident the crown is duly
empowered to institute legal proceedings against the
grantee of a judicial or other office held during 'good
behaviour' for the forfeiture of such office on proof of
'misbehaviour' therein.
But, in addition to these methods of procedure, the Acti?n of
· ·
}1as appropnate
· 1y COl11erre
c
d upon th e two for
Parliament
constitUtiOn
removal
Houses of Parliament-in the exercise of that superin- of a judge.
tendence over the proceedings of the courts of justice
which" is one of theii most important functions-a right to
appeal to the crown for the removal of a judge who has,
in their opinion, proved himself unfit for the proper
exercise of his judicial office. This power is not, in a
strict sense, judicial ; it may be. invoked upon occasions .
when the misbehaviour complained of would not constitute a legal breach of the conditions on which the office
is held. . The liability to this kind of removal is, in fact,
qualification of, or exception from, the words creating
a tenure during good behaviour, and not an incident or
legal consequence thereof.
In entering upon an investigation of this kind, Parliament is limited by no restraints, except such as may be

.a

Y Lords' .T ournals, vol. lxii. p. 602.
-It must also be remembered that
whatever immunity may attach to
the judges for acts done judicially, in

•

respect of all wrongful actB done in
their private capacity they are amenable to thA laws. See Broom, Const.
Law, pp. 765,791.
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self-imposed. Nevertheless, the importance to the interests of the conmtou wealth, of preserving the independence of the judges, should forbid either House from
entertaining an application of this description, unless such
grave misconduct were imputed to a judge as would
warrant, or rather compel the concurrence of both Houses
in an address to tho crown f(n· his removal from the
boneh. ' Anything short of this might properly be left
to public opinior~, which holds a s::dutary cheek over
judicial conduct, and over tltO conduet of public functionaries of all kinds, which it might not be convenient to
make the subject of parliamentary enquiry.'"
Bearing thi:-; in mind, the House of Commons, to whom
it peculiarly belongs to take the initiative in such matters,
should remember the words once addressed to them by
Edmund Burke : ' Vlf e may, when we see cause of complaint, administer a remedy ; it i~:~ in our choice by an
address to remove an improper juclge ; by impcaehment a
before the Pem·:-; to pmsuu to dm;trudion a eorrupt judge;
or, by Bill, to assert, to exp1uin, tt> enforee, or to reform
the law, just a:·J tho ocem;ion all(1 iJoCeessity of th•e case
shall guide us. vVe Htaud iil a situation very honourable
to ourselves nm1 very useful to our country, if we do not
nlmse or abandon the trust that is p1aced in us.' b
The first ease wherein the interposition of Parlinment
was invoked for the removal of a judge, under the provisions of the Act of Settlement, occurred in 1805, in
reference to Mr. Justice Fox, of the Irish Bench. After
a protmeted investigation, however, the prosecution was
abnndoned, on the ground that the proceeding, which
had originated in the House of Lords, should hnve been
commenced in the House of Commons. But the case 1s
z Attorney-General Pollock, Hans.
Deb. vol. lxvi. p. 1090.
" As in the ca~e oC Lol'u llacon, in
1020 (2 St. Trit<ls, 1087), and Lord
Chancellor lVIacclesfield, in 1725 (1G
St. Trirtls, 767).-The procedure upon

rtn impeachment by the House of
Commons is described in detail in
the 23rd chapter of Sir Erskine
J\Iay' s treatise on the Usages of Parliament.
b Burke's Speeches, vo1. i. p. 80.
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deserving of a careful study, as, notwithstanding the
omission in the statutes of any directions as to the way in
which such investigations should be. conducted-an omission whi~h led at the outset to considerable difficulty in
arranging the .course of. procedure-there was, and ever
has been, a manifest determination, on the part of the
House of Lords, to be governed upon such occasions by
the established principles of justice in the trial of criminal charges.
•
Mr. Fox was a Judge of the Court of Common Pleas in Ireland. Case of
On May 31, 1804, a petition was presented to the House of Lords, Judge :Fox.
complaining of his judicial conduct upon various occasions; which
was followed by a petition from the Judge himself, that.he might be
duly informed of the charges preferred against him, and be per1Ilitted to .answer by himself and counsel in his own defence.
Wliereupon- copy of tb,e petition of complaint was ordered to be
commmr.lcated: to the Judge.c On July 5, articles of complaint,
founded in part upon the said petition, were presented to the House
of Lords •by a peer, ordered to lie on the· table, and a copy thereof
to be furnished to Mr. Justice Fox,d But the articles were not proceeaed upon; as soon after}Vards Parliament was prorogued.
Earll in the ensuing EZession, on January Ill, 1805, three petitions
were presented against.Judge Fox, together with new and amended
articles of complaint, which the •House resolved to consider in a
committee of the whole. e • Upon the order being read for the House
to resolve itself into this committee, it was agreed to appoint a select
committee to consider of the matter alleged against the Judge, and
of the evidence which might be brought in support of the same.r
But neither the Judge, nor any person on his behalf, was allowed to
be present at the meetings of this committee,g the proceedings of
whick were, after a time, ordered to be discontinued by the Horrse,
and the matters of complaint against Mr. Justice Fox to be examined
into in a committee of the whole House, ' with a view to consider of
an address to the king to remove ' the said Judge, 'if a sufficient
ground for such address shall be substantiated by proof before this
House.'>h Accordingly, on May 22, the House agreed to resolve

a

c Parl. Deb. vol. iii. pp. 22, 46.
c Lords' Journals,
vol. xliv. pp.
r Lords' Jls. vol. xlv. p. 21.
558, 619.
g Parl. Deb. vol. vii. p. 704.
" Parl. Debates, vol. ii. p. 9150.h Lo.rds' Journals, vol. xlv. p. 181.
The Lords' entry of this proceedingwas afterwards ordered to be ex- On June 7, upon petition of Judge
punged from the Journal. See Lords' Fox, that he might have access to
Jls. vol. xliv. p. o47, vol. xlv. p. 181. the orders, proceedings, and evidence
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itself into a committee of the whole, to consider of a motion for an
address to the king, representing various instances wherein M1·.
Justice Fox had miscondilct,cd himself in the exercise of his judicial
functions, 'and for these reasons praying that his majesty will be
graciously pleased to remove the said Luke Fox from his tlaid office,'
and to enquire into the facts alleged in the said motion. The
petitions of comphi.nt were referred t.o this committee, and leave
goivon to tho pei>itionors to be hoard hy counsel in support of the
;mmo. lJG!1Vc waf! al~o given to Mr. ]<'ox to be present, and to be
ho:ud by himself or counsel, ngaimJt; tho motion; copies of which,
and of the pctil.iionlll wm·o ordm·od to he communicnted to him. i
After Rome dolibe.mtion fl.fJ to the pln.co in which Mr. JTox Rhould be
}Ieard, it was ordered tb:1t he should be aecommodatcd with a chair
helow tho bar) 'l'ho enquiry at tho bar was then commenced, aTI(l
conLiuued from tinw to time until tho close of tho session, when tho
case on 11o11alf of ihe poW.ionors WtMl still unfiiJishod. A Bi1l was
aeeor1liug-ly introtlnood, wl1ieh rocoivod the royal assent, t.o continue
tho pr·ocoo1lings in tho House of Lords upon this matter, notwithsktnllillg' any proroga.tion or dissolution of Pl1rli£1mont.k
On Ji'ehru:1l'Y 21·, 180G, a da.y was ttppointod by the House of
l,onls f'or rosuming Lho erH]Uiry into tho c:Mm of Mr. ;ruHtico I1'ox;
1HtL tho m·der of' the <by wnH 1'()(111 n.nll post.ponod again nn<l agr1i11,
wiLlwnt :mything being done. At length, on ;June B, Jmlgo]!'ox
_poLiLioucd Lhc ll.on;;o, o<>mpbining of lwin-g· Hnl~joet.ed to a prot1•aoted
:mel costly in veKtign,t;iou, ex Lund ing over tln-co RGRsionH of' I'm·lt:1mont,
and reflecting upon l1i14 good 11:11!1D :1ml ustlfu lnoss. 'l'.h iB }HJtition
w:1fl bkon into con;,;idorat,ion 011 Juno 1\l, when J,ord Grenville (tho
Primo Minister) moved tlmt fnrLI1er pr<~ceedillgH in tho mu,ttor of
eomplaint against Mr. ]'ox bo postponed fbr two months ('i.e. to t1
period beyond tho session), urging, on behalf of this motion, that
Ute proceedingf! lmd been wrong from the beginning, in having
originated in tho Lords inste:1d of in the Commons. It being nn
undeniable law of Parliament that, except for the maintenance of its
own privileges, 'no criminal compbint can he preferred anct" proeeeded upon in this House,' originally. ''l'he Honse of Commons is
the grand inquest of the high court of Parliament, and it is competent for them alone to bring commoners before your lordships for
high crimes and misdemeanors. Even in the case of Peers, the inquest is preferred elsewhere, and the Bill is removed to your lordships' House, in order that you may proceed.' Were the proposed
taken by the select committee, it was
ordered to be revived, and to report
forthwith the evidence to the House.
Ibid. p. 246. The report was made on
.Tune 10, and was directed to be

printed fo1· tht> uRe of members. ibid.
pp. 253-295.
1 Ib~·a. pp. 203, 204.
J Ibid. pp. 208, 219, 223.
k 45 Geo.III. c. 117 .
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address persevered in, it would still require the concurrence of the
Commons to give it force and effect. The House of Commons, when
the case came before them, might think fit to regard it in a different
aspect, and might constitutionally resolve that the charges against
Mr. Justioo Fox ought to be proceeded upon by way of impeachment at the barof the House of Lords, instead of by the more
lenient method of an address for his removal from office. ' Then,'
said Lord Grenville,_' see in what a situation we stand. Every one
of yoltr lordships · would be liable to be challenged upon the mere
fact that you had already decided.' 'It has been said, that unless
you admit the power of the House of Lords, there is no clause in the
.Act by which you can give effect to the claus~s for the removal of
the judges.' But, 'there are many other cases, with regard to
which matters may arise for the discretion of the House, without
the necessity of your lordships deciding originally.' For example,
where a judge had been convicted elsewhere of an offence, 'it might
be a proper exercise of your lordships' functions to say, that although such conviction was not for a misdemeanor that induced
the forfeituxe of__ofl:ic(J, yet it rendered him uu'fit to be continued in
the exercise of the judicial functions, . . . . and a fit object for the
discretionary exercise ofthe power of this House to advise his re_moval.'_ While it would he well to satisfy every clause in an Act of
Parliament, 'yet I would wish that some should remain unsatisfied
rather than yon should aiisume a jurisdiction so inconvenient to
exercise, and so perilous tp the subjects of this realm.',' At the close
of the debate Lord Gremrille' s motion was agreed to, on a eli vision,
. ancLthust.he p:rQOee<J.ings against Judge Fox came to an end.l No
further proceedings against the Judge were instituted in either
House of Parliament, and he remained upon the bench until July 23,
1816, when he resigned his office.m
On June 2, 1819, a member of the House of Commons, in his Case of
place, presented an article of charge of certain crimes and miscle- Baron
meanors against the Ron. James McCleland, one of the Barons of 1\'IcOleland.
the Cc1nrt of Exchequer in Irebnd, which was delivered in at the
table of the House and read. He then moved that, on that day
fortnight, the House would resolve itself into a committee of the
whole, to take the said article into consideration. Lord Castlereagh
(the Foreign Secretary) denied that 'there was any rational ground
to impute such corruption to Baron McCleland as to justify the
1 Pari. Deb. vol. vii. pp. 226, 506,
upon which the House acted; e'bid•
.516, 7152-772.-See a protest signed p. 788.
by LOl'ds Abercorn, Eldon, and - m Haydn, Book of Dignities, p.456;
others, against the abrupt termina- and see Wright's History of Ireland,
tion of these proceedings, and dis- vol. iii. p. 323.
puting the validity of the reasons
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onquit·y;' and after a short; debate the motion was withdrawn; and
it was resolved that the said Article of Charge be rejccted. 11
In 1821 Chief Baron Standish O'G-rady, of the hish Court of
Exchequer, was accused by the Commissioners on the Courts of
Justice in Ireland, in their ninth and eleventh reports, with having
unjustly and arbitrarily increased his own fees. 0 The charge was
investigated by two select committees of tho House of CommonR, by
whom the accusation was confirmcd.P 'l'lwir r·eports were communicated by tho govemment to tho CornmiRsionorR, who again exa.mined
the Chief Baron and other wit;nossoR in ro]n.t.ion thereto, and made
known to the govm;nrnont tho rmmH of this further investigation.
Finally, the several reports of the CommiRsiomwR wore rofcr·red to a
committee of the whole House, who reported a sories of resolutionR,
explanatory of the allegations ~Lgainst tho Chief Baron, which wore
agreed to by tho House. Whereupon it was resolved, after much
<lcba.te, and the rejection of some amendments exculpatory of tho
Chief Baron: (1) That the receipt of fees by judges in the Courts
of Common J.Jaw r1nd Bxchequer has been recently abolished by
law. (2) 'L'hat this Honse, under all the circumstances above
Rt,n.tod, dof~S not deem it necessary to a.dopt n,ny fuethor proceedings
in the en.;-:e of tl1e Chief Bm·on O'Gl'nfly.'l
On .Tn11o 14, lH20, :L potition from 0110 0<Lnfor w:Ls JWCRcml>od to
tho HmiHO of Cmnmons, complaining of t~l1o conduct. of William
Kenrick, ]'1Rq., one of' Ll1e Su::;tieN-: of t;lJo l'oaco in Uw eount.y of
:-lmTey, mulor em+a.in eirmmH-:ta.llccs t-.lwr·•'in dotr1ilurl, whic~1 it was
n,llegecl amotnd;o(l to 'a denial of ;jucrLi.eo ' tin :1 p:wticttbr enso, 'by
whieh n ehn.rgo of folony wa;.: t-~niiJn·et-:Hocl :wrl defeat;ed.' Mr. Kenrick was also a Jndgo of Gt·oa.t SosHion~ in W:tlos, an oflicc since
abolished, but which at this t,imo ranked, both aA rogardod jurisdiction and tenure, with that of a .Judge of the Court of King's Bench
in Bngland.r Canf'or's petit,ion was ordered t.o lie upon the table and
to be printed ; and copies of certain affidavits in the case ordered to
be laid before the House.' On June 21, the foregoing l)etition was
road, and ordered to be taken into conRicleration on a future d!Ly, tho
petition and order to he communicated to Mr. Kenrick ; and the
petitioner and Mr. Kenrick, by himself or counsel, ordered to attend
the House on the day mentioned.t At the time appointed, the
petition was considered in a committee of the whole House, wherein
n Com. Journals, val. lxxiv. p. 493.
Parl. Deb. vol. xi. pp. 850-854.
° Com. Journals, vol. lxxvi. p. 432;
vol. lxxviii. p. 135.
P Ibid. vol. lxxvi. p.
499 ; vol.
lxxviii. p. 321.
'~ Ibid. yol. lxxviii. pp. 467, '170 •

r See l'arl. Deb. N. S. vol. xiv. p.
659; 11 Geo. IV. and 1 Will. IV. c.
70, sec. 14.
• Com. Journals, vol. lxxx. j). 536.
Pari. Deb. N. S. val. xiii. p. 1138.
t Com. J aurn. val. lxxx. p. 582.
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several witnesses were examined, and the evidence taken ordered to
be printed by the House.u On the same day a petition was received
from Mr. Kenrick, setting forth certain statements in his own defence, submitting his conduct to the favourable consideration of the
House, and praying that justice might be done him in the premises ;
which petition was ordered to lie upon the table and be printed.v
On June 28, Mr. Kenrick again petitioned the House for time to
enable him to prepare instructions for his counsel, and til obtain
counsel to cross-examine the witnesses in this enquiry; the House
immediately resumed their investigation of the case, in committee
of the whole, when a resolution was reported., that the committee
did not think it necessary to recommend any further proceedings
with reference to the petition of Oanfor.w The enquiry into this
case proceeded (as was afterwards stated) on the ground that if it
could be proved that Mr. Kenrick had acted improperly in his
character of justice of the peace it ought to be considered as unfitting
him to fill the higher office of a judge.x
Meanwhile, on the same day, and before the House went into
committee, a member in his place charged William Kenrick, Esq.,
one ofhis majesty's Justices of Great Session in Wales, a Justice of
}]Je_Peace for Surrey, and Recorder of Dover, with another offence,
viz; : That he prel'erred before a neighbouring magistrate a charge
of felony_against a poor man Iiamed Franks, without any sufficient
l"roof; and that lie had otlterwise misconducted himself in regard to
this matter. It was tloen ordered, that a copy of this charge he
communicated to Mr. Kenrick.Y • The transaction complained of in
this case referred solely to Mr. Kenrick as a private individn.al, and,
_if in-fault, he -we;s answerable for the same to the ordinary legal
tribunals.z Nevertheless, early in the ensuing session, on February
14, 1826, the House was moved for the reading of the Journal of
June 27, 1825, relative to the charge against Mr. Kenrick, in the
case of Franks, and resolved to consider the said charge in committee
of the whole on a future day, giving leave to Mr. Kenrick to attend
by h!mself, his counsel, or agents, and ordering a copy of the charge
to be communicated to him."' On February 17, this committee sat,
examined several witnesses, and reported the minutes of evidence
to the House, which were ordered to be printed, and to be taken
into consideration on Tuesday next ; Mr. Kenrick, &c., having leave
to attend.h On the day appointed, after consideration of the case,
Com. J onrn. vol. lxxx. p. 600.
.Ibid. p. 602.
w Ibid. p. 612 ; see Parl. Deb. N. S.
vol. xiii. pp. 1425-1433.
x Ibid. vol. xiv. p. 511.
·Y Com. Journ. vol.lxxx. p. 607.
• Parl. Deb. N. S. vol. xiv. p: 511.
u

v

Com. Jonrn. vol.lxxxi. p. 44.
.Ibid. p. 76.-0n this occasion,
the Sneaker advised the Honse, in
detail,' as to the course of procedure
in committee of the whole, and upon
the report, see Pari. Deb. N. S.
vol. xiv. pp. 500-502.
a
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it was moved to resolve: that the charge against W. Kenrick, Esq.,
one of his ma:jesty's Justices of Great Sessions in Wales, has been
fully established by evidence, except so far as it imputes to hi!ll t].lat
he applied for leave to withdraw his prosecution against J. ll'ranlis,
on account of his good character ; but the motion was ()pposed by
the Attorney-General on the ground that it was not proved, and it
was negatived without a division,c
Oa~~ of Sir
.Jonah Darrington.

The. next case of this kind which engaged the attention
of Parliament was that of Sir Jonah ]3nrrington. It is
memorable as bei~g the first instance wherein an address
for the removal of a judge received the sanction of both
Houses, and the compliance of the crown.
On May 20, 1828, the House of Commons addressed the crown
with a ref)_uest tl11tt tho Commissioners of Judicial Enquiry in Ireland
migltt be direetod to enquire into the state of tho A.dmiraity Court
thereof, whiuh was presided over by Sir Jonah Barringtou.d Directions were given accordingly. In the following session a report of
tl1o flltid Cmmnim-:ionors on tho conrluot of Sir Jonah Barrington,
wiUt other tloetHJWJd,A, i·nch;.ding a <leposit;iou fwrn Judge Barrington
in vindica{,ion of' !ti:> emuhwt, were l11id hoforo tho House, andreferred to a, Aelet~t emmni(;Lon to report i;hcir observations on tho
ae(mRationN profot·t·od nwl Lho dofoneo JTirt.<li\. 0 ~l'lJiR eommitioo,
wiJ,houL fM>Ruming l;ho ri~~]d; of stnmnoni ng t:lir ,Tonn,h to appear hef(n·e them, underHtmtdiHg Umt he .wn.s do;;i.r·~nR of' being examined,
notiii.ed him of th.eir nppoiniMHmt, and perm iLtod him to td;i;ond n,n(l
gi\'O cvidonoe, as well as t,o state Uto por·sonR whoso cvidcnco lto
desired might be tn,ken in ltis own bohnJf. After r1 f111l invcstig~t
tion, the committee reported their opinion that tho ,Judge bacl been
guilty of malyerRation in office on certain specified occasions ;
leaving it to the House to determine the expediency of addressing
the crown for his removal from the bench.£ On March 18, 1830• the
several reports aforesaid, with the Judge's deposition, were read,
and the Ho11se resolved to go into committee to consider of the same
on i~ future day named. 'l'his day was fixed for about six weeks
hence, so as to give Sir Jonah Barrington sufficient tin1e to. enable
him to shape his defence.!! On May 6 tho House went into committee, when the members in charge of this case moved a series of
resolutions, setting forth the grounds of complaint against Sir
• Parl. Deb. NS., vol. xi.v. pp. 670678.
d Mirror of Par1t. 1828, p. 1577.
• Ibid. 1829, p. 1158.
f Commons Papers, 1820, vol. iv .

p. 10; Mirror ofParlt. 1829,_P. 1921;
Speech of Mr. W:ynn, c~W;lrman of
the select committee, ~btd. 1830,
p. 1899.
g Ibid. 1830, p. 865.
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Jonah for his misconduct and- malversation in office, and declaring
it to be the opinion of the committee that he was unfit to continue
to hold the office of Judge of the High Court of Admiralty. These
:eesolutions were agreed to, and ordered to be reported to the House.h
At this stage, Sir Jonah petitioned for an enquiry at the bar, and
that he might be allowed counsel for his defence.i Leave to be
heard by counsel was given, and !fr. Denman addressed the.House
in that capacity} It was urged by counsel, that in a proceeding
for the removal of a judge under the statute, the House ought to
adopt as the foundation of their own judicial proceedings nothing
b11t proof of guilt, given according to the fitrict rules of legal
evidence. That the House ought not to be bound by any previous
enquiry, conducted by a select committee of its own members, but
should not proceed by address except after the fullest previous investigation into the case by the House itself. In reply, it was
argued that the House, being free to choose its course of procedure
against the delinquent judge, had, out of compassion for his age and
infirmities, prefened to proceed by an address, to instituting an impeachment, or sending him to a court of justice for trial ; the punishment consequent upon an address being lighter than that which
would follow upon either of the other courses. Finally, the House
refused to -take additional evidence at the bar, on the ground that
so strong a case against the Judge had been already made out, on
sworn testimony before the Commissioners, ancl after a searching
investigMion before a cotnmittee-evidence, moreover, of a documentary- description; fo:nded upoli admissions by Sir Jonah himself-that there was no necessity for further testimony. This
decision, however, was much questioned by some learned members,
and particularly by Sir Charles Wetherell (an ex-Attorney-General),
who said, although he required nothing to convince him of Sir
Jonah's guilt, and was ready to. make allowance for the special circunJ.stances of the case, yet, ' looking at the question in· a constitutional point of view, he could not but think that an address for
the re~noval of a judge ought to be passed upon the hearing of
evidence at the bar.' k This view was entertained by the Judge
himself, who petitioned the House for such. an investigation, prior
to the passing of an address.!
Nevertheless, at the close of the debate, on May 22, the series of
resolutions were agreed to by the House, without further enquiry,
and a committee appointecl to draft a,n address to tho crown thereupon. The address, which recapitulated the acts of malversation of
which Sir Jon:=Lb Ba,rrington ha,cl been guilty, and declared thn,t it
h Mirror of Parlt. 1830, pp. 15721576.
j I!Jid. p. 1702.
VOL. II.
3 B

•
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Ibid. pp. 1803, 1897.
Ibid. p. 1904.
Ibid. p. 19GO•
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would be unfit, and of bad example, that he should continue to hold
office as a judge, was reported, agreed to, and ordered to be com~
municated to the Lords for their concurrence.m
The House of Lords applied, by message, to the Commons for
copies of all the documents upon which the address was founded,
including the report of tho select committee on Sir Jonah Barrington's case. All those papers were communicated to their lordships.n
At this stage, Sir J-onah petitioned tho House of Lords, asseverating
his innocence of tho charges mrtdo against him, protesting against
the unconstitutionnlit;y of' tho course adopted by the Rouse of
Commons in pn.ssinQ; nn add.roRs to the crown for his removal from
o:ffiee, under a penal statuto, wiU1out 'public onquiry and investigation ltt the htr,' and praying tlUJ,t their loru:-;]lips would gmnt him
leave to bo hoard by counRel, and to produce evidence at their bar
in his own defeneo. Permi:;micm was grn,ntcd aecordingly. 0 'l'he
enquiry then proeeedod in due form, th.o Attorney-General being
ordered to n,ttend, with the necessary witnesses on both sides. 'l'ho
case against tho judge was opened hy tho Attorney and SolicitorGenerals at the bar of the House, in presence of Sir Jonah
Barrington and lti.R com1Rol. 'rho dofenoo n,n<l m·osR-exam.inations
wore condnei;od in prtt•L by Sit• ;Jonah nnd in pm·t by his COllllAol.
After tho witnuNHUN !"or tho proReenti.oll hail boon oxa.mined, tho
Jutlgo'fi counsel spoke on ltiH holmlf, and tho AtLol·ucy-Genort~l in
reply. 'l'he ovidoneo wn,s then Ol"(lereLltltJ be printou.P Afterwards,
tho rttltl.I·oKR wrtN fully eonsidored and agoood to, 11nd tlw Jiouso of
CommonR acrpminl;od l;lwrowiUt:I Cortailf members wore doputod
by tho two HousoR to present i;lw rMldroRfl, and hiFJ mnjoHI;y was
pleased to reply to the same 11s followH : 'I eannol; but rog.r·ot tho
eiro11mstanoes which have led to this address. 1 will give directions
UHtt Sir Jonrth Barrington be removed from tho oflico which ho
holds of Judge of tho High Court of Admimlty in Ireland.' r 'l'hus
after a protracted investigation, extending over three seAsions of
Pt1rlirtment, the proceedings against Judge Barrington were brought
to a succe~>sful close.
•
CaRo of
]i;J.t'(Jil

Smith.

The next case of this description which engaged the
attention of Parliament was that of Sir William Smith,
one of the barons of the Court of Exchequer, in Ireland,
in 1834, the particulars of which have been described
in a previous chapter. 8 The point established upon this
m

Mirror of Parlt. 1S30, pp. 1905,

1D6G, 1050.
n

q

Lords' Journals, vol. lxii. pp. 162,

106, 583, 5D7.
o Ibid. p. 590.

•

Ibid. PP· ()02, 71G, 873, 87D. DOL
Ibid. ~· 908.
r Lords and Commons' Journals,
July 22, 1830 ..
• Ante, vol. 1. p. 358.
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occasion was that the House will not sanction the nomination. of a select committee to enquire into the conduct of a
judge, unless a prima facie case-sufficient, if substantiated
to justify his removal from the bench, pursuant to an
address to the crown under the statute-is made out by
the mover for the appointment of such committee;.t
On February 21, 1843, Mr. Thomas Duncombe called attention in Case of
Lord
the House of Commons to certain objectionable expressions in the A
binger.
charges of Lord Abinger, Chief Baron of the. Court of Exchequer,
and alleged that his lordship's judicial conduct had been partial,
unconstitutional, and oppressive ; also, that he had made use of
ultra political and party language on the bench. He then moved
to resolve, ' that petitions having been presented to this House,
complaining of Lord Chief Baron Abinger, when presiding as judge
upon the ·execution of the late special commission, executed in the
eounties of Chester and Lancaster, this House do summon witnesses
to the bar for the purpose of ascertaining the language used by the
said Judge in charging the grand juries, and in summing up the
cases to the petty juries who were empannelled under such special
CO:riirnissions, aTid also ih paSSing sentences upon prisoners COnvicted
under the same commission.' u The Attorney-General (Sir F.
Pollock) resisted this motion, and defended the conduct of the
Judge. He ' did not \!eny the proper vocation of the House of
Commons for such eng"tliries in lieneral,' but considered the present
CQII1J>laint to be wholly unsubstantiated.v It is in fact an admitted
principle that 'no government should support a motion for an enquiry into the conduct of a judge, unless they have first made an
investigation, and are prepared to say that they think it a fit case
to be followed up by an address for his dismissal.' w
In: reference to the allegation that Lord Abinger had spoken from
the bench in tenns that were more appropriate to a politician than
·to a~udge, it was allowed that, according to ancient usage and the
requirements of his office, it sometimes became the duty of a judge
to refer to political affairs; x but Lord John Russell objected that
Lord Abinger had 'spoken both as a politician and a lawyer,' when
he should have spoken only as the judge. Nevertheless, 'he regarded theindependence of the judges to be so sacred, that nothing
• Mirror of Parlt. 1834, p. 304 ;
and see Hans. Deb. vol. clxxxii.
p. 1636.
u Hans. Deb. vol. lxvi. pp. 10371068.
Ibid. p. 1088.
w Si:r J as. Scarlett, Mirror of Parlt.
y

3

•

B

1834, p. 136 ; the Chane. of the
Excheq. (Lord Althorp ), ibid. p. 188;
Mr. Wortley, Hans. Deb. vol. lxvi.
p. 1102.
x Hans. Deb. vol. lxvi. pp. 1071,
1100.
2
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but the most imperious necessity Rhonld induce the Honse to adopt
a course that might tend to we a,ken their "standing or endanger
their authority.' Y Sir ;James Graham 'did not object to questionfl
of this nature being asked in tho House,' but yet he considered it
was 'due to the cause of justice itRelf to defend the judgtJs of the
land, unless we shall be 8atisHcd tlmt their conduct has been corrupt, and their motives dishonoRt.' He further declared thatexeopt iTt Baron Smith's case (above mentioned), wherein the
House retraced ii,s :>Lops--thoro had boon 110 instn.nco of the House
of Cmnm(ms instituti11g an enquiry with a view to diHeovm· ovi(loncc,
hut that it had boon tlHJ .invm.·iablo pmetieo for distinct; eltargos nnd
Hpecific allegations to he rnado, with a profFer of evidence in support
of tho same, before tho Honse was called upon to comrnonco procooclings of tlli;; description.• Mr. Duncombe's motion was Uwn
negn,Livo(l hy a largo mnjority."
C:~so of Sir
On Folmmry 12, 18G7, ]iJarl Russell pro!'lonted a petition to tl1o
Vit~eoy
Hrrm:o of T,m•Llf: fr·om a, Mr. Wason, comphining of certain conduct
Kelly.
of 8ir Ji'iii~Cr·oy Kelly, which, it was alleged, rendered him unfit for
the oHice to which he lmd been recently appointed, of Lor·d Chief
Brtron of tho ]~xehc<pwr, and praying for an enquiry into tho same,
in order that, if (;]JC dtargo should ho proven, an address to tl1o
erown fol' tJ,e removal of tho R11i<l judge might ho passecl by 1x>l,h
1 louHos of' Pu,rlimncnt. lDarl Jtm:r:oll r:i;al:od tlmt ho did not concur
iH tho prayer of tho putition (which rola'tio<l lio ovcnts whieh ha<l
tu,kun place thirty-two yonrH proviom:ly), 1nilt tlntt ho had felt it to
be his dut,y- to proi'lont it, rather tlmH rofn.so•Mr. WaRon an oppol'tmlity of obktining a com;t,ilintionnl rome(ly inn matter of greuJ; pulllie importance. Ho added, that he hnd given a copy of Uw petition
hof(>r·olmnd to the Lord Cltrmcellor, for the information of tho 1Jord
Chiof Baron, 1'10 as to enable him, on tho preHeltiiaLion of tho petition, to rebut tho ch~orges theroin contained.. A debn,t:o then followed,
wherein tho conclnct of the judge upon the occasion in question was
eomplotoly vi11dieaticd by tl1e J_,ord Chancellor and other peers.
E;1rl ItuKo:oll acknowledged tlmt ~111 the clmrgm; preferred had teen
srttiBfaetori1y answered, and, with the unanimous consent of the
House, lw withdrew tho potition.b
Hans. Deb. vol. lxvi. p. 1124.
" Ibid. pp. ll2D, llHO.
a Ibid. p. 1140.
b Hans. Deb. vol. elxxxv. pp. 257273.-'l'his case gave rise to an action
in the Court of Queen'~ Bench by
Mr. V.'ason against Mr. Walter, tho
proprietor of the Time8, to recover
damages for an !Llleged libel contained
in a report of the debate in the House
Y

•

•

of Lords on the presentation of Mr.
Wason's petition, and in leading
articles commenting· on that debate.
But the court, upon two occasions,
in l8G7 and 18G8, decided that ' a
faithful and bond fide report of a
debate in I'arJiamemt iR a rrivilegcd
pnblication, and cannot be made
the 8ubject of an action for libel
on account of ~tatements contained

•
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From an examination of the foregoing cases of procedure under the statute for the removal of judges of
the superior courts for misconduct in office, it is not
difficult to ascertain the correct mode of proceeding, in Procedure
•
.
.
I t IS
. inParliab oth H ouses
of p ar1lament,
upon sueh occaswns.
ment for
true that t1~e statute i~ sile~t W:ith regard to th~ method j~a~~:~l of
of conductmg these mvest1gatwns, but the w1sdom of
Parliament in applying to this particular class of questionst115'l constitutional maxims that regulate all judicial
enquiries affecting the rights and liberties of the subject,
has gradually evolved certain definite rules which are
applicable to all cases of this description.
1. It is evident that, while the consent of both Houses
of Parliament is necessary to an address to the crown,
upon which the sovereign shall be empowered to remove
a judge holding office during 'good behaviour,' and while
it is equally competent to either House to receive petitions complaining of the administration of justice, or of
the conduct of persons holding judicial office, or even to
institute preliminary ~nquiries, by a select committee, into
such "compbtints ; · jet that a joint address under the
statute ought properly to • originate in the House of
Commons, as being peculiarly the impeaching body, and
preeminently ' the grand inquest of the high court of
parliament.' c
2. It is also evident that the action of Parliament for
the removal of a judge may originate in various ways.
It n~ay be invoked upon articles of charge presented to
in the speeches therein reported;'
also, that 'criticisms on matters of
public interest, if written honestly,'
&c., are equally privileged [Law
~l'imes Reports, N .S., vol. xvii. p. 386.
Ibid. vol. xix. p. 409]. This judgment is a direct enlargement of the
liberty of the subject, for hitherto
the attempts to protect reports of parJiamentary proceedings, when published bond fide, from the law of
libel, had failed of complete success;

•

(see May, Parl. Prac. ea. 1868, p.
85; Canada Law Journal (ll'Iontreal)
vol. iv. p. 77). But the new doctrine merely rests upon judicial authority, it will need to be ratified by
Parliament, as proposed in the Libel
Bill submitted to but not passed by
the House of Commons in 1867-8;
Hans. Deb. vol. cxc. p. 390 ; vol.
cxcii. p. 604; vol. cxciii. p. 471.
• See Judge Fox's case, ante, p.

730.

•
•
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the House of Commons by a member in his place, recapitulating the cases of misconduct of which the judge complained of has been guilty; d or, after a preliminary enquiry-by a royal commission (at the instance of.government,e or at the request of either House of Parliament)/
or by a select committee of the House-into the judicial
conduc•t of the individual in que~:;tion ; s or, upon a petition pre~:;entod to tho Hout:Je from some person or persons
who may have a cause of complaint against a judge ; h provided that, while the interpo::;ition of 1\n-liarncnt may be
::;ought by petition for the application of the remedy prescribed by law for a special grievnncc in any particular
instanec, no petition should be received, by either House,
that othmwise reiiects injuriously upon the character or
conduct of the courts of justice. 1
3. Bearing in mind the general responsibility of ministers of the crown for the due administration of ju:;;tiee
throughout the kingL1mn, nml the obligation whieh they
owe to the dispcn:c:cr;-; of justice to preserve them f'rom
injw·iou:c: attadc or calunmious achtsn.tions, it is necessary th:tt, befm·c eon:c:mrting to any_ i~otion f(n· a I)ttrliamentnry enquiry into the ed'n<luct of a judge, ministers
should themselves bave investigated the matter of complaint, with a view to determine whether they ought to
oppose or facilitate the interference of Parliament on the
particular occasion. i
4. r.rhat the House of Commons should not initiate,
and ministers of the crown ought not to sanction, • any
attempt to institute criminative charges against anyone,
unless upon some distinct and definite basis; k and in the
d Baron
M'Cleland's case, ante,
" Judge Fox's case, ante, p. 731;
p. 733.
Judge Kenrick's case, ante, p. 734.
1
c ChiefBaron O'Grady:s case, ante,
O~tse of Judge Best, Com. J ouru.
p. 734.
vol. lxxvi. p. 105; Parl. Deb. N. S.,
r Sir Jonah Barrington's ca~e, ante, vol. iv. pp. HIS, 11~2; vol. v. p. 4156;
p. 736.
and see ante, vol. i. p. 355.
g Judge Fox's case, ante, p. 730 ;
J Chief Baron A binger's case, ante,
Sir J. Barrington's case, p. 736; Baron p. 739.
Smith's case, ante, vol. i. p. 358,
k Ibid.; and see ante, vol. i. p. 354•

•
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case of a judge, such charges should only be entertained
upon allegations of misconduct that would be sufficient,
if proved, to justify his removal from the bench. 1 But it
it~ immaterial whether such misconduct had been theresult of an improper exercise of his judicial functions, or
whether it was solely attributable to him in his private
capacity, provided· only that it had been of a na~re to
unfit him for the honourable discharge of the judicial
office.)ll
5. That no address for the removal•of a judge ought
to be adopted by either House of Parliament, except after
the fullest and fairest enquiry into the matter of complaint,
by the whole House, or a committee of the whole House,
at the bar ; notwithstanding that the same may have
already undergone a thorough investigation before other
tribunals. n The application of this principle will obviously nec~ssitate that the person COD}p]ained of shall be
-cluly informed- oftlie iriteiiCled proceedings against him at
every stage of the enquiry; that copies of all petitions,
articles of complaint, and orders of the House in relation
there~o, shall be J?!Omptly communicated to him ; and
that, upon his applying to t1e House for such permission,
leave should be given him to appear by himself or counsel in his own defence.
6. That in requesting the crown, by an address under
the statute, to remove a judge who, in the opinion of the
two Houses of Parliament, is unfit to continue to discharge

•
Chief Baron A binger's case, ante,
p. 739; Chief Baron Kelly's case, ante,
p. 740;.
m Judge Kenrick's case, ante, p. 735.
n Judge Fox's case, ante, p. 731 ;
Chief Baron O'Grady's case, ante, p.
734.-It is true that in Sir Jonah
Barrington's case, the House of Commons refused to take further evidence
at the bar, deeming that the allegations against the judge had been
sufficientl.v established by the preliminary investigations before a royal
conunission and a select committee of
1

their own. Nevertheless, the judge
himself, in a petition to the House of
Lords, protested against this course,
as being unconstitutional, urdng
very forcibly that 'the evidence taken
and reported by a select committee
is only the basis of further enquiry,
but that taken before the whole
House is evidence for its decision!
(Lords' J ourn. vol. lxii. p. 602.)
The House of Lords, by their own
action in the matter, tacitly condemned the course taken by the
House of Commons. See ante1 p. 738.

•
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judicial functions, the acts of misconduct which have
occasioned the adoption of such an address ought to be
recapitulated, in order to enable the sovereign to exercise
a constitutional discretion in acting upon the advice of
Parliament. 0
•
•
But it is not merely judges of the superior courts who
arc ar!lcnab1o to the juriticlidion of Parliament, and liable
to removal upon tt,n address of both Houses. rrhe statuto
i8 equally applicable to the case of' any judge,' holding
oHiee umler the -tcllm·c of 'good bclmviom.' It iH true
that the judges of the inferior court8 nrc unller the general supervision of tho Queen's Bench, whore they may be
proceeded agninst by n criminal inforrnation for corruption or gross misconduct, and they are removable for
miHhclmviour, either ut common law or by statute. The
Lord Chancellor, moreover, has jurisdiction over coroners
HIHl County Court jw1gcs, and, if he shall see fi.t, 'm.ay
rumovc fo1· inability or misbcbaviour' any of these functionaries. P J~ut, ind(~pomluntly of the power of Aupervision nnd contml over judges of inferior jurislliction,
whieh is tlnts eonfurTl)ll 11pon the hi~her legal trilmnals,
it is in the diseretion of Jladimnont to institute enquiries
into the conduct of any pen.;on holding a judicial ofliee,
and if necessary to addres8 the crown for his removul. '~
Thus, on Juno 7, 1858, Viscount Hutcbin,;on (Barl of Donoughmore) alleged in his phtee in the House of Ilords, articles of charge
against Wil1iam l\kDcrmott, assistant barrister for the county of
Korry,r attributing to him corrupt conduct, perjury, and the ijlegnJ
sale of an oflice; and wiiih n, view to an addt·ess to the crown for his
removal from office. The articles were laid upon the tltble, and ordered to be printed, and a copy ordered to be furnished -toJV.[r;~-~ ~
0

Sir Jonah Barrington's case,_ ante,

p. 737.
P See Broom, Constitutional Law,
p. 790 ; Stats. 9 & 10 Viet. c. D5, sec.
18 ; 23 & 24 Vi11t. c. 116, sec. G.
q See ante, p. 734.
1\fr. Kenriclr's
case.
rAn assistant barrister in Ireland
presides at sessions of the peace in
the county for which he is ap-

pointeJi, ':J'he office was originally
held at the pkasiu:e of the Cl'OWlli but of late years it has become so
important that the tenure has "been
changed to that of 'good behaviour,'
the incumbent being remov~tble
' upon the address of both Houses of
Parliament.' Hans. Deb. vol. cl.
p. 1588; 14 & 15 Viet. c. 57. sec. 2.

•
•
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McDermott. .And it was resolved that the said articles be referred to
a committee of the whole House, to examine witnesses, and report
thereon to the House, and that Mr. McDermott have leave to appear
personally and by counsel before the committee. Several witnesses
were ord~red to attend, and some to produce documents; and a correspondence, with representations from magistrates of Kerry, as to the
improper conduct of this functionary, were presented (by command),
and ordered to be printed. s On June 14, certain amendJi!-ents to
the articles of charge having been made and presented by Lord
Hutchinson, in his place, the same were ordereu to be laid on the
table, and the amended articles to be printed, and a copy delivered
to 1\ifr. McDermott; and the previous orders !'or the sitting of the
committee thereon were again made.t On the same day, a petition
wa,'l.recflivE:Jd from Mr. McDermott, that the enquiry might be post-pcined, which was read, ordered to be printed, and to be considered
next day.u .At the time appointed the petition was considered, but
no order made thereon.v But on June 18, the Lord Chancellor informed the House that Mr. McDermott had resigned his office,
whereupon the orders for the House in committee, the attendance
of witnesses, &c., were discharged.w

The control of Parliament over the judiciary is exer- ~h~n.ge of
• l not mere1y m
" procee d"mgs to effect t h e remova1 of JUCheial
ciSec
tenure by
an unworthy occupant of the bench, but also in legislation ~~~~~
to re~ulate or alter ;,lie tenure of persons holding judicial
office.
•
In 1867, .a remarkable case oc~urred, which illustrates the power
of Parliament over public functionaries holding office during 'good
belmyiour.' . {Jpon the introduction of a Bill 'to extend i;he jurisdiction, alter and amend the procedure and practice, and regulate
the establishment of the Court of .Admiralty in Ireland,' with a view
to bring under the cognisance of this Court matters of common law
in relation to which the presiding judge had no professional experientle, ministers, being of opinion that the judge would be incompetent to discharge the additional duties, introduced a clause into
the Bill to repeal his tenure of office, so as to permit of his removal at the pleasure of the crown. The judge protested strongly
against this proceeding, and his friends took the sense of the House
,upon the clause. But, as it was provided in another part of the
Bill that the judge should be entitled, on his retirement, to receive
an annuity equal to his full salary, the proposed clause was agreed
to by a large majority.x
• Hans. Deb. vol. cl. p. 1587.
Lords' J ourn. vol. xc. pp. 221, 237.
' Ibid. pp. 239, 244.
u Ibid. p. 243.
• Ibid. p. 251 .

•

Ibid. p. 261.
Act 30 & 31 Viet. c. 114, sees. 4,
18. Hans. Deb. vol. clxxxix. p. 1212.
In Canada, b¥ the Act 9 Victoria, c,
w
x

•
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The vice-warden of the Stannaries, in the Duchy of Cornwall, is
another functionary having judicial powers within certain limits
Bpecially assigned to him. He exorcises both a common law and
an equity jurisdiction as judge of tho Stannaries Court, and is appointed by the Duke of Cornwall during' good behaviou.r,' and is
removable by him upon a requisition, stating sufficient grounds for
t.lw same, and signed by a majority of the council, &c. of the duchy.Y
When a_Bill to improve the administration of justice in this court
was under t.ho conRidomtion of Parliament, Lord Wynford (Chier
;Justice BoHt) proposed i;hat tho judge should bo removable 'upon
Uw eertificnte or the Ihrons of tho liJxcltcquer,' ttddresscd to tho
Duke of Cornwall, bU't the motion was negatived.z

Colonial Judges.
ColoninJ
Judges.

'rh0ir
tPlllll"O

ofllco.

of

So long as Judges of the Supreme Courts of law in the
British Colonies were appointed under the authority of
Imperial statutes, it was customn.ry for them to receive
their appointments during pleasure. 'l'hus, by the Act 4
Gco. IV. c. 9G, which was re-enacted by the 9 Geo. IV. c.
83, the Judges of tho Supreme Courts in New South
WnleH null Vau Diemnn'tl Lttml nrc removable at tho
will of the crown. And by the Ret 6 & 7 Will. IV.
c. 17, sec. 5, the Judges of tho Supr~e Courts of •Judrcature in the W eHt Indies a-r·u appointed to hold oflice
during the pleasure of the crown.
Nevertheless, the gren.t constitutional principle, embodied in the Act of Settlement, that judicial office
should be holden upon a permanent tenure, has been
practically extended to all Colonial Judges; so far at least
as to entitle them to claim protection against arbitrarjr or
unjustifiable deprivation of oifice, and to forbid their
removal for any cause of complaint excApt after a fair
and impartial investigation on the part of the crown:
In 17 82 an Imperial statute was passed which con3G, the tenure of office of thejudges of the London District Court was _
of the district courts in Upper pending. Leg. Assembly Journals,
Canada -was chanGred. from that of 184G, pp. 176, 220, 310.
'good behaviour,- to'' during pleaY G & 7 Will. IV. c. 106, sec. 2.
s1ire,' although, at the time, an en• Mirror of Parlt. 1836, p. 2903.
quiry into the conduct of the judge

•
•
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tains the following provisions :-That from henceforth
no office to be exercised in any British Colony 'shall
be granted or grantable by patent for any longer term
than durj.ng such time as the grantee thereof, or person
appointed thereto, shall discharge the duty thereof in
person, and behave well therein.' That if any person
holding such office shall be wilfully absent from the How recolony wherein the same ought to be exercised, without movable.
areasonablecause to be allowed by the Governor and
Council ofthe colony, 'or shall neglect•the duty of such
office, or otherwise misbehave therein, it shall and may
be lawful to and for such Governor and Council to
amove such person ' from the said office : but any person
who shall think himself aggrieved by such a decision
may appeal to his majesty in councita
This Act still continues in force,b and although it does
not professedly refer to Colonial Judges, it has been
repeatedly decided by the Judicial Committee of the
Privy Council to extend to such functionaries. Ad·~:v:erting",to.this statute,! in.1f358, in the ease of Robertson
v. Tl1eG-ov:ernor-(]eneral of New South Wales, the
Judicial Committee detern1ined that it ' applies only
· to offices held by patent, and to offices held for life
or for a certain term,' and that an office held merely
dumnte bene placito could not be considered as coming
within the terms of the Act. 0
From these decisions two conclusions may be drawn ;
firstty, that no Colonial Judges can be regarded as holding their offices 'merely' at the pleasure of the crown ;
and secondly, that be the nature of their tenure what
it may, the statute of the 22 Geo. III. c. 7 5 confers upon
the crown a power of amotion similar to that which
a Act 22 Geo. III. c. 75.
This
Act was confi1·med and amended by
the Act 54 Geo. III. c. 61, which
regulates the method of procedure
by patent officers in any colony wh<l
may desire to obtain temporary leave

of absence; and declares that any
public officer vrho shall not con1ply
with such provisions shall be deemed
to have vacated his office.
b Hans. Deb. voL clxxxvii. p. 1495.
c 11 Moore, P.C. 295 •

•
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corporations possess over their officers, or to the proceedings in England before the Court of Queen's Bench,
or the Lord Chancellor, for the removal of judges of the
inferior courts for misconduct in office. Under this
statute, all Colonial Judges arc removable at the discretion of the crown, to be exercised by the Governor
and ~ouHcii of the particular colony, for any cause
whatsoever that may lle deemed sufficient to disquali(y
for the proper discharge of judicial functions, subject,
however, to an appeal to tho Queen in Council. But
before any steps arc taken to remove a judge from hiH
offiee by virtue of this Act, he must be allowed an opportunity of being heard in his own dcfenco.d
In p1~oof of these assert,ions it may he stated that in 1846, l;ord
Chancellor I;yndhurst, in tho JudicirLl Committee of tho Pl'ivy
Council, cxpreRr:ed a donbt whether :1 colonial governor waH at
liberty to remove a jnt1go under tho powers of l1is commiRsion, but
<loelarod tJntt it eould ho dono muler tho staLuto 22 Goo. III. He n.ildecl
that tho fin;t case of mnotio11, umlor tlli:-J stn,tuto, wn,s that of Judge
Willis, who was removed fmrn the boncl; in Upper Canada hy tho
governor n,nd council in tho ycn,r 1H2H ; but the order of amotion
being appoa.led feom was Rot fLHi<lc by the I'•ivy Council hceU:use tho
n.ppolbnt was not hen,n1 in 0aJtada. 0 'l'his caBo l1!LS not been
reported, but it is evident, fr·om contmnporm·y f1trthority, that tho
chancellor's memory was at f\1ult in regaecl to tho grounds of this
decision, for the Privy Council rejected the n,ppeal, and confirmed
tho proceedings of tho Canadian government.£
Nevertheless,
whether the point that the appellant wn.s not hen.rd in his own
defence was raised in this instance or not, tho intention of the law
obviously i·equiros that there should be n. full and fair investi!i1tion
hoibro rcmovn.l, n.s will appen,r from the following case, which, strange
to sn.y, arose out of the removal of the sn.mo gentleman from n.
judicial office in New South Wales.
Upon an appeal against an order of amotion of J. W. Willis,
Er:q. from the office of Judge of the Supreme Court of New South
Wn.les, made by Sir George Gipps, the governor and executive
council of that colony, the Judicial Committee of the Privy Council
decided, on July 8, 1846, after hen,ring counsel on both sides, that
the governor in council had power in law to amove Mr. ¥Villi:-J from
<1 Lord
Chancellor Westbury.
Hans. Deb. vol. clxiv. p. 1003.

c
f

5 Moore, P.O. 388.
Hans. Deb. N. S. vol. xxiv. p. 551 •

•
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his office of judge, under the authority of the 22 Geo. III. ; that
upon the facts appearing before the governor in council, and established before their lordships, there were sufficient grounds for such
removal; but that the governor and council ought to have given
Mr. Willis <6ome opportunity of being previously heard against the
amotion, and that for their neglect of this, the order of removal
should be reversed.g

•

Again, in 1849, in the case of Algernon Montagu, Esq., late a
puisne judge of the Supreme Court of Van Dieman's Land, against
the lieutenant-governor and executive council of that colony, the
Judicial Committee decided that the govern~:.· and council of a
colony have power under the statute 22 Geo. III. c. 75, to remove
a judge from his office for misbehaviour. And that where a judge
availed himself of his judicial office, through au incident connected
with the constitution ofthe court over which he presided, to obstl'uct
his_ creditor from reeovm·ing a debt clue from him,_ and upon investigatiori was found to be involved to a large extent in bill transactions
and pecimiary embarrassment, there was sufficient ground to justify
tlJ.E3_G:o_vernor-ancl Council in removing him from office. It was also
held, that although there had been some irregularity in pronouncing
an order for amotion, when the judge had been only called upon to
show muse against an order of s~tspension, yet that as the facts
justified the order of anwtion, and the judge had sustained no
prejudice by such irregular!ty, the order of amotion ought not to be
reversecr. h
:

But it is not only upon an appeal from the decision
of a Colonial Governor and Council for the removal of
a judge under the statute 22 Geo. III., that the Privy
Council has jurisdiction in such matters of complaint.
It is competent for the crown, under the provisions
of the Act 3. & 4 ·wm. IV. c. 41, sec. 4, to refer to
the c~nsideration of the Judicial Committee a memorial
from a legislative body, in any of the colonies, complaining of the judicial conduct of a judge therein.

Judge
Montagu.

·

_

.Turibdiction of
Privy
Couueil
over

Judges.

Thus, in 1847, on a memorial being presented to the Queen in Chief JusCouncil by the House of Assembly of the Island of Grenada, com- tice Sandr·rson.
plaining generally of the conduct of John Sanderson, JiJsq. in his
office of Chief Justice of that island, and enumerating various illegal
and oppressive acts which he had committed during the fourteen
years of his occupancy of the bench, her Majesty referred the
g

5 Moore, P.O. 392.

•

h

6_.Moore, P.O. 489.
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memorial to the Judicial Committee.
The Chief Justice also
presented a memorial to tho Queen, in which he complained of tho
reopening of bygone matters, which had been disposed of by competent authority, and protesting against the application, in the first
instance, to the Privy Council, whilst there was a legitimate mode
of proceeding by impeachment before the Council in Grenada, where
both parties could be conveniently heard ; he prayed that the
Assemtly's comphtint against him might bo referred to that tribunaL
l3ut Her Majesty rcfcnetl tho juugo's memorial to tho Judicial
Committee. After hearing comlFlel on hoiJJ sides, the Committee
decided that during the fourteen years he had held office, the Chief
Justice appears to 11avo committed several intemperate and some
illegal acts ; but that thefle acts were performed many years before
tho complaint was made, with only one exception, tl1at of fini11g two
magistrates for taking depositions in the third instead of tho first
JlOrson, t;hc w"hioh, thongh erroneous and improper, was done in the
execution of wlmt the Chief Justice thought to be his duty.
Wherefore, the Committee did not think that he ought to be removed
for nliseonduct.i
Chief .TusIn July 18GB, Chief Justice Be11umont, of British Guiana, was
t.ieu Henruremo.ved
ft·om the bench, upon a memorial to tho Crown from tbo
mont.
Local Conrt of Poliey. 'l'his memoriuJ charged the Chief ;Justice
with improperly and internpcrately lw1ding up the Executive Government to contempt; vcxtttiom;ly taking occasion to embarrass
tho colonial rtdrnini.stmtion; ir.npocling hltl'~h and vin<lictivo~punish
mont,fl ; using o!fonsivo, intemperate, ant crtlumniouH languAge;
illegally cxerciHing n-rhitmry pn~cr; !Mtcl improperly interfering
with the judieia,l rceorus. 'l'ho memorial was rcferrOll to the
Judicial Committee of tho Privy Oouneil, n,nd ~•t their recommendl~
tion nn Order in Oouncil wu,s issued f(>r tho l'emoval of the Chief
JuHtico from office)
Colonial
Judges,

J uriH<lietioH of l'arliamont.

Upon several occasions, a direct appeal has been
made to the Imperial Parliament by, or on behalf of,
judges who had been removed from office by the local
authorities in various colonies or dependencies of the
realm.
R. GffOS€.

8.

Ionian
judges.

In 1863, a case of,his description occurred in reference to certain
judges in the Ionian Islands, which were then under the protection
of the British Crown. Two of the judges of the Supreme Court in
those islands had been removed by the Senate, with the approbation of the Lord High Commissioner, under a clause of the
constitution which made judicial offices terminable at tho end of
1

6 Moore, P.O. 38-42.

•

j

Law Magazine, N.S. vol. xxv. p. 358.
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every five years. Taking advantage of the fact that this provision
had not been invariably enforced, the judges in question claimed
that they ought to be considered as practically irremovable,
and they appealed to the Secretary of State for the Colonies to be
reinstated in office. But after a careful review of the circumstances,
the Colonial Secretary ratified and confirmed the removal of these
functionaries)j 'l'he matter was then brought before Parliament,
and debates arose in both Houses npon motions for the proclt.ction of
papers, and subsequently in the House of Lords for further papers
upon the case. The latter motion was resisted by ministers, on the
ground that it was a most dangerous precedent to authorise an
appeal to Parliament from acts of responsible n!inisters in the execution of the law, &c. Nevertheless, after much debate, the motion was
agreed to, and the papers produced. But no action followed in either
House.k In the course of the debate an able despatch was quoted
that had been addressed by the Colonial Secretary (Lord Glenelg)
tp the T.Jord High Commissioner (Sir Howard Douglas) in 1838,
pointing out the incompatibility of an independent tenure of the
judicial office with institutions so unlike those of Great Britain ;
and showing that the principle of irremovability, as it is established
in this country, and in other free states, is qualified and protected
from abuse by other principles of at least equal importance. 'Such
especially are :-1st. The right of the repreRentatives of the people
to address the orown fo.- the removal of any judge for imputed
misco~duct ; 2nd, the rjght of the public at large freely to discuss
the judicial administraDion; and 3rd, the right of a supreme tribunal,
exempt from all reasonable susp-l'cion of prejudice, to receive and tq~
decide upon impeachments of the judges.'1
In 1843, Mr. Langslow, a district judge in Ceylon, waR suspended Ceylon
by the local government of Ceylon, and afterwards dismissed by the judge.
Colonial Secretary (Lord Stanley), for personal misconduct, not
affecting his judicial character. On petition from Mr. Langslow, an
address to the Queen was moved in the House of Commons, on
his *ehalf, for a consideration of his case, and that such relief might
be granted to him as might seem tit. But after debate, wherein the
justice of the sentence against Mr. Langslow was substantiated, the
motion was withdrawn.m

Since the introduction into the eonstitution of various
British colonies of the principle of ' responsible government,' under which their political system has been assimijj Commons
Papers, 1863, vol.
xxxviii. p. 141.
k i:::lee ante, voL i. p. 417 n.
1
Hans. Deb. vol. clxx. p. 284.

•

m Hans. Deb. vol.xciv. pp. 278-305.
}lnd see the case of Sir J. T. Claridge, Recorder of Prince of Wales'
Island, ante, vol. i. p. 413 .
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lntod, as far as possible, to that of the mother country,
a provision similar to that contained in the Act of SettleJ<,onwnthlo
on 11 J'ar- ment, authorising the Judges of the Superior Courts of
JimuonLary Law and Equity to be appointed during 'good bebaviour,'
mkll'oss.
subject to removal upon an ad<lress from both Houses of
nu·liamcnt, has been established by lcgi8lative enactment
in the i>articular colonies.
The constitutional Acts of the several Australian colonics, for examplo,.contain clauses that tho Judges of tlw
Superior Courts therein shall be nppointecl during 'good
behaviour ; ' but, nevertheless, it shall be lawful for he-r·
Majesty to remove any such judge upon the address of
both Houses of the colonial Parliament/' In Canada the
law is substantially the same, except that ' the Oovernor-'
is empowered to remove a judge upon tho address of
both Houses of the dominion Parliament ; and in mtHe
any judge so removed thinks hinu;elf aggrieved thereby,
he may, within six months, appeal to her Majesty in her
Privy Council, and his amotion shall not be final nntil
determined by that authority.o The effect of this distinction will be hereafter explained.
;
i\ lw J,y i.ho
N
otwitbstanding
tho
facilities
afforded
for tho removal
Gu\~(ll'HOL'
of
a
judge
for
misconduct,
under
the
constitutional
Act~,
a11<l Council.
it has been held that the imperial sttttutc 22 Geo. III.
may still be invoked by the Governor and Council of any
British colony, for tho amotion of a judge for any reasonable cause. But in a colony where ·procedure by parliamentary address against an offending j ndge has l:!een
established, recourse to tho statute of George III. should
only be had upon complaint of ' legal and official misbehaviour.'
n South
Australia Local Act,
1855-6, No. 2, 8ecs. 30, 31, passed
uniler authority of Tmp. statuto 1a &
14 Viet. c. 60. New South Wales:
see Imp. Act, 18 & Hl Viet. c. 54,
sees. 38, 30. Victoria : see Imp.
Act 18 & 10 Viet. c. 55, sec. 38.
0
Upper Canada Consol. Statutes,
cap. 10, sees. 11, 12; I.ower Canada

•

Consol. Stats. cap. 81, sec. 1. By
the Imp. Act 30 Viet. c. ~. sec. !)!:),
it is provided, that 'the JUdges of
the superior courts,' throughout the
whole dominion of Canada, 'shall
hold office during good behaviour,,
but shnll be removahle by the Governor-General on address of the
Senate and House of Commons.'
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The law officers of the crown in 1862 advised the Secretary of
State for the Colonies, in reference to a case which had occurred in
Queensland, Australia, as follows :-Although the judges' commissions in Queensland continue in force during 'good behaviour,'
subject to a power in the crown to remove a judge upon the address Under
of both Houses of the Legislature, ' we think that in this colony the certain
circumgovernor and council have power to remove any judge who (in the stances,
words of the Act 2::l Gco. III. c. 75) shall be wilfully ab::l\lnt from
the colony without a reasonable cause to be allowed by the governor
and council, or shall neglect the duty of his office, or otherwise
misbehave therein. In so advising, it is hardly necessary for us to
add, that what the statute contemplates is a ~ase of legal and official
misbehaviour and breach of duty ; not any mere error of judgment
or wrongheadedness, consistent with the bond ficle discl1arge of
official duty.. And we should think it extremely unadvisable that
this power should be exercised at all, except in some very clear and
urgent c~se of unquestionable delinquency : the power given to the
crown, upon the addresses of the legislature, being adequate, and
more appropriate, for all other exigencies which may arise.
We do not think that any aotion would lie against the Governor
for any act bona fide done by him under the powers of the statute
aforesaici. 'P

From this opinion we may infer that where the remedy
by parliamentary address is open, a judge should only be
proceeded against tinder the statute 22 Geo. III., in a
case analogous to that which, in England, would warrant
the issue of a writ of scire facias to repeal the patent of
a judge for misdemeanour in office.'l If so, the institution
of proceedings by a governor and council under the
statute, against a delinquent judge, may be looked upon
as a substitute for the more formal and less available
met'hod of applying for the repeal of a patent granted
during ' good behaviour,' upon an alleged breach of the
condition thereof.r
P Quoted in Votes and Proceeding8,
Leg. Assembly, Victoria, Second Se~sian, 1866, vol. i. 0. No. 8.
q See ante, p. 727.
r There are certain technical dif~
ficulties in the way of a recom·se to
the preTogative judicial writ of' 8cire
facias in any colony of' the British
crown, that, without express legislaVOL. II.
3

•
•

tion on the subject, would render it
a hrtzardons, if not an lllegal, proceeding, on the part of tne Executive
Government, to make use of this
writ for any purpose whatsoeyer. (See
the decisio-n 'of the Privy Council in
the case of The Queen v. Hughes,
Mooref ,P,G.. Ga$es, N.S. vol. iii. pp.
447-456.) An A-et to facilitate the
•
C
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~rho question a::; to the applicability of this Htatute to
colonies wherein the jm1ges hold office during 'goo(l he~
havio .• r,' again arose in 18G4, upon a controversy between
the judges of the Supreme Court in Victoria ~nd the
executive government of tl1at cobny upon this very point.
The case was ultimately subrnitted to the decision of the
imperiai authorities, whoso verdict confirmed tho opinion
above exprcssccl, that the Imperial Act 22 Goo. III.
c. 75, empowering the governor and council of a colony
to remove a judge.for certain specified offences, is neither
repealed nor superseded hy the introduction into the
colonial syt:~tom of tho principle of irremovability implic(l
ill tho tenure of ' good behaviour' for judicial appointmeut::L Another que::;tion, as to the right of a governor
aml couneil to suspend, in lieu of removing, a judge
under certain eircumstancos, was alr>o disposed of upon
this oceasion; as will appear by the following narrative
of the case.
On .hnmwy 4, lfH)4, Sir Uodmond Bn;rry, one of tJw judges of tho
Snpl'omo Court iu Victrn·irt, Ansb·rtlia, dosirir1g a short vaeation,
noLifio<l tl10 Uovm·Hoi', Si1· C. H. Darling, o:~ l1iK intuwlotl abhmeo,
but without fol'mrtlly n,sking lorwe. lJis oxeoJloncy rofonoll Uw
nmttor to tho AUornoy-Gonorn,l, to know whether thiR Wt1H IPg:tlly
correct. The Attornoy-G<morn-1 reported tlmt judgoslu:td lJO right to
act thus ; that lon.vo should not; he 'bkon ' hut ' allowe<l' by tho
Governor and Council, pm·Ruan!; to tho Colonial Act 15 Victoria,
No. 10, soc. 5, which 1wovidos 't1mt it shitll be ](1wful for tho
Lioutommt-Govornor, with the advice of the :Bixccutive Council, to
suspend from his office until the pleasure of her majesty be kn~wn,
any judge of the Supremo Court who shall be wilfully absent fi:·om
i;ho colony without a reasonable cause i;o be allowed by the said.
Lieutenant-Governor and Executive Council.' 'fhis opinion was
afterwards eommnnicated to Judge Barry by th~ Attorney-General,
together with a minute of council ' allowing' his intended abseneo.
Judge Dany then wrote to tho Governor that he did nob consider
it nocessar·y to obtain leave of absence before leaving the colony, since
the passing of the Constitution Acts by whieh the position of the
issue of suclYwrits was passed in
New Zealand in 1887. Local A(;ts
31 Viet. No. G6 1 sec. !),

• Imp. Act 18 & 19 Viet. c. 551
scl1ed ule 11 sec. 38.

•
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judges of the Supreme Court had been altered. Under that Act
they are appointed during 'good behaviour,' and 'are removable
only upon the address of both houses of the legislature.' He therefore declined to be bound by the Attorney-General's opinion, and
(in a subsequent letter) denied the right of the Executive Council
to call in question his judicial conduct, alleging that 'that conduct
can be enquired into in the way appointed by the constitution and
in no other manner.' These letters were referred by the ~ovemor
to the consideration of the Cabinet.
At this stage of the proceedings, a sharp correspondence took Direet
place between Judge Barry, the Attorney-General, and the governor, C0Hl11HWicnt.:o:l
as to the right of the judges to communicate with the governor with
tho
direct, notwithstanding 'the practice since the coming into force of GoYOlJtul'.
the Constitution Act for all judicial and other offieers in the public
service of Victoria to communicate upon 1111 questions affecting their
official rights or responsibilities with the minister of the crown, who
is charged with the duty of advising the governor in e>Lch particular
case.' Ultimately Judge Barry was informed by the govm'nor and
Council that the Attorney-General was the responsible minister for
the proper conduct of the legal business of government, t.he head of
the department to which the Suprerne Court is attached, and the
proper medium of communication between the executive government
and thejl!dges of that court, and that all official communications
from the judge~respectin,fJ their rights, privilegBs, or duties, intended
for th~ eonsiEI.~ration of. his excellency, or the government, must in
future be add~ssed to !ihat functionary. On September 29, Sir }1,,
Barry, in the niiime and on the Behalf of the whole juclici>Ll bench,
again wrote to the governor requesting him to submit this quest.ion
'for the consideration of the Secretary of State for the Colonies, ' by
whose determina-tion they are willing to abide,' viz.--' whether the
judges are entitled to communicate directly, in person or by letter,
with the Governor of Victoria, on matters connected with theiY
personal rights and privileges.' On April 19, 1865, the Colonial
Secretary (Mr. Cardwell) replied to the effect that the judges, iu
common with all other inhabitants of the community, possessed the
right of addressing the qneen's representative on matters affecting
their personal rights, but he declined to give directions as to the
mode of conducting their official correspondence, upon matters
which concerned their official rights and privileges, leaving it to the
governor, after consulting his advisers, to determine the manner in
which such communications should pass between the executive and
judicial autl1orities of Victoria. 'But whatever be the mode of
correspondence adopted, the arrangements ought to be such thltt
the judges may feel secure that any communication they mig·ht maku
would reach [the . governor's J hand, and would recoi vo from tlJe
representative of the crown tho attention to which it was entitled;'
3 c 2
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In transmitting a copy of this despatch to the judges, tho governor
intimated that the rule previously communicated to them, as to tho
mode of communicating with the government in regard to official
matters, must be adhered to, but that all such communications
would receive from him the attention to which they were ilntitled.t
Upon the merits of the main question at issue between .the judges
and the executive government, the Attorney-General of Victoria, in
n letter •) Governor Darling, of August 22, 1864, asserted his conviction that tho judges' claimR wore founded upon a construction of
tho 38th section of tho Coustitut,iou Act, 11nd of the Act of Settlement, and tlw Aet 1 Goo. IlL, whioh waA ' clearly erroneous,' and
'has not boon sanotior'ted by a single EngliAh constit.utional or legal
a.nthority.' 'l'he true doctrine on the subject., as helcl by t.bo MiniAter
ot' Justice and Attorney-General, was communicated to his excellency
hy these functionaries in a.!). elaborate opinion.
'rhi~ opinion flrst enquires whether the Act 15 Viet., No. 10, sec. 5,
anthoriRing Ute governor and council to suspend, until the quoon's
pleasure he known, a judge of the Supreme Court of Victoria who
wilfully absents l1imsolf, without leave, iR fltill in force, and it contends thai; inasnmch aA it ha::1 not boon expressly repealed, and is
not inoonRi.stent with tho now tenure dm·ing 'good behaviour' of
the judicial o1liee, under i;]w Constitution Act;, it remains in foreo;
together wii.h i.lw Irnper.irtl Acts 22 Goo. IJJ. c. '75, and 51 Goo. IlL
c. 61, whieh, joint.ly, conf{w on tho govet'nQr and council the power
of suspending as well aR ot' removing a jn<1gc.
In proof of Llwso staLcuWll ls Lhc opiuion pi·oceedH to enqu ir·; wlw,t
'mi:>bch:wiour ' would OOlJRtitn to :1 log1tl hl'oaeh of tho condition A
of tl1is Lenw·e, in bngua.go nh·ondy q 11oLe<l ;u and having (tRcortttinml
t.hil:l, it set.s fot'l.h that tho ofl1eo of jrHlge is nlso d<Jtcl'minnble upon
~m ltddress t,o tho crown by both houses of t.ho local pa.l'lirtmont:
that, upou tho presentation of such an address the estate in
l1is office of i.lw judge in regard to whom tho address is presented,
may be defeated : tha.i; tho crown iH not, hound to a.ot upon such an
address, bnt if it thi11k fit so to do, i~; t.het·ehy empowered to rm~ve
tl1e jnclgo without any furt.lwr enquiry, or without any other 'muse
assigned tlHm tho roques1; of the two houses.'
Assuming, therefore, th:>t a judge is remova,ble either for 'misbehaviour ' in office, sufficient to constitute a legal breach of the
condition of his patent\ or at the pleasure of Parliament, expressed
by an address from both Houses, and for no other canso whatsoever,
the opinion next examines whether the powet• of suspension, under
the Act 15 Viet. No. 10, is really consistent with the tenure of' good
behaviour.' At common law the grantor of an office has the power
• Votes and Proceeilings, Leg. Assembly, Victoria; 1804-5; B .. No. 34,

C. No.2.
u

See ante, p. 727.
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to suspend the grantee from his duties, though not to affect his
salary or emoluments. It was held by Lord Nottingham, in Slings- by's case,v that this power of suspension may be exercised when
there is in the office an estate, not merely for life, but even of inheritancJ'e. But it can only be exercised by a power similar to that
by which the office was conferred. And as judges are appointed by
-the. crown under ·letters patent, they could only be sus~ended. or
deprived by a proceeding at law for an avoidance of the patent, or
by some other legal action on the part of the crown.w
Colonial judges, however, have been placed by imperial statutes in
a different position. The 22 Geo. III. c. 75, lf,S confirmed by the 54
Geo. III. c. 61, supersedes the necessity for a sch·e facias, and gives
the governor and council a power of amotion similar to that which
corporations possess over their officers.x Wherefore, it is argued in
this opinion, since the greater includes the less, this power of
amotion will bring with it the power of suspension.
The opinion concludes by asserting: 1. That the altered tenure of
the judges under the Constitution Act is not inconsistent with the
Act 15 Viet. No. 10, sec. 5, empowering the governor and council to
susp~n(l ajudge who absents himself without leave.
2. That the
said section is still in force. 3, 4, and 5. That the imperial Acts 22
_(}eo. a]ld 54Geo. III., so far as they relate to judges of the supreme
court, are also in force in Victoria, and empower the governor in
council to suspend as weil as to remove the judges.
Being agreed to by: the Council, this opinion was transmitted to
the judges, with an inhlmation fJ:tat they must hereafter comply with
the provisions of the Act 15 Viet. No. 10, sec. 5. Whereupon Sir
R. Barry, on behalf of the bench, protested against this declaration,
and deeming it unbecoming that the judges should discuss a
question of law with a body having executive and political functions,
expressed a desire that the governor would endeavour 'to obtain the
judgment of the only tribunal competent to determine the question,
namely, the Judicial Committee of the Privy Council.'Y

•

3 Swanston, 178.
See ante, p. 728.
" See ante, p. 7 48.
Y Meanwhile, the ministry introduced into, and passed through, the
Assembly of Victoria, a bill to consolidate the laws relative to the
Supreme Court. This bill included
v

w

the particular section 5 of the .A.ct llJ

Viet. No: 10, which the judges contended had been repealecl by the
Constitution Act, but which the Government declared to be still in force .

•

This led to an angry conespondence
between the Chief Justice and the
Attorney-General, and finally to a
petition from the judges to the Leg1slati ve Council, before whom the bill
was pending, protesting against the
measure, as an attempt to legalise an
arbitrary assumption of power. On
June 22, 1Ro6, the bill was rejected
by the Legislatiye Council. See
Votes, &c., Leg. Assembly, Victoria,
1864-5, C. No. 2; Yotes, &c., Leg·.
Council, 18GJ-5, E. No. 4.

'758
Coloninl

.Tudg<·s.

JUDGES IN REJ,ATION TO TilE CROWN

On September 30, 1RG5, the Chief Justice transmitted to the
.Attorney-General (to be forwarclc•ll by the governor to the Colonial
Secretary) a petition of the juctges of the Supreme Court to the
llueen, praying that the question-whether, as regards said judges,
tho Imperial Act 22 Geo. IIL, mul tho Colonial Act 15 Vi~t. af<>re:snill, me still in fox·co-might be referred to the Judicial Committee
of tho Privy Council for hm>ring antl consi<le:ration.
'fhiH p~i.ition claimctl tlmt tho s:tid statutes wore-by the Consti1-ni>ioJl Aet, which deelaeod that tlw jmlgoB Hhonhl hold office during
goo<l bohaviom·, and be removable npon a p!trliamentary address
- ' ab:,;olutely repelllcU.--if not in express terms, :tH being laws con.tmry to that stat.nto-at least by nccessm·y intondmont, as being
inconsistent therewith and repugnant thereto.' And it alleged that
tho oxeentivo, ~toting on a.n opinion fi·om their Iogu.I adviserR,
as::>erLell tho contrary,- and had mmonnood their intention of enforcing
them agn.inst 1ihe petit;ioncrs, to tilto m>utifest rbtdment of their
jnd.ioial indopendenee, and the proper administration of justice in
i,ho colony.
'l'he poliiLion, wii,h explanatory documents mmoxcd, was referred
hy tho Uovenwr to tho Attorney-General, to be reported upon
bef(Jl'o h·mtHmiKc:ion to tho Colonial Soc:.;rdfHJT.
On Od. 2:~, 18()/i, tlw repcn·t of tho law rt<l vjH(H'R of tlw crown on tltis
petition W:LK forwardell to t!Jo g'tJYOT'T\Or. It l'OCa.pitulatcd tlw argulllOnt8 cmtbinod in t-heir opinion above m(~utionod, H also showed
tlmt i11 tlwc:.;ourr;c of tho di;,;cns:;ion tho j udg-t,H hod altered their g!l(mnd,
f(n· wlw1·oaH tlwy lta<1 'nb lit·:-;t collt~I<.k"tl t.l1:tt they wm·o rm>ponsible
to tho g·ovornor, moved 1>y tho two lfonHoH of Pal'limncni;, a;Hd to no
utl_tOl' lx>dy, and that i-.lwy wero romovahlo only npon an adtlrcss of
hutlt HonHoR,' tltoy had n.fterw:m]s admiMml ' that they wore removnhlo not only upon an :v1dress, but ~tlsn upon proof of miH1Jeltavionr
iu o(I\c:.;c, bcf(Jrc a court of competent ju!'it>lliction.' If so, it was
nl11Lom1od there wns no such inconsistency or l'Cpugrmncy between
ilto Hoveral Acts alleged to be in foroo a::; tho judges had u.ssertcd.
l:+'urthmcmoro, :it w:tR. urget1 tluti; 'the judici:tl imlopondence of•tho
judgus uf the Snprmno Court i.s not in any cltigrot' ~t!fcctod by this
question,' for tlmt suuh indopendonce is as highly prized 1Jy the
people of Victorin ns it is in Englnncl. Nevertheless, if it were
vropor to mn,ko mention of political oonsicleratim1s to iuftuencc the
opinions of the ,Judicial Cmnmittoe on a rmrely legal question, it
could be 'dcnwnstrated hy various proceeding::; of the Judges of the
Supreme Court in thiH, as well ao; in the neighbouring Australian
('olonies,' tktt it is expollient 'to retain a certain degree of authority
over judges of all ranb; in nmttm·R not connected with the exercise
of judicial fmwtions.'
On October 2cJ, iJte GovPmcn· tra.nsmittod to the Colonial Scerohwy
Hm judgclJ• petition, iJw Attol'ney-Gcneral's report thereon, m<<.l the

•
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documents annexed thereunto. While refraining from expressing any
opinion upon a purely legal question, his excellency intimated his
desire that it should be settled by competent authority.
On January 25, 1866, the Secretary of S~ate for the Colonies (Mr.
CardweJ.l), in a despatch to Governor Darling, decla1·ed that he considered it ' by no means undesirable that important constitutional
questions should be habitually referred by colonial governments, or
legislatures, for the judg·ment of the Judicial Committee ;• but that
in the present instance the Lord President of the Council, after consulting precedents, had decided that on grounds both of previous
practice and of principle, it was inexpedient to comply with the
judges' application. ' The question raised ty the judges is as yet
entirely of an abstract and theoretical character,' 'and it l1ppcars to
the Lord President to be highly inconvenient to call upon a court of
appeal-such as the Judicial Committee of the Privy Council is, in
relation to the colonies-to decide abstract questions of law, so that
whenever a case actually arises for the application of the law it
should be pre-determined.'
But prior to the refusal of the President of the Council to entertain
the judges' petition, the Colonial Secretary had referred the papers
to the law officers of the cr9wn (Sir Roundell Palmer and Sir R,
P. Collier), by whom, on January 10, 1866, he was advised 'that,
notwithstanding the })assing of the Constitution Act (18 and 19
Viet. c. 55), the govm•nor and council can still 'amove' judges
undt'l' the Imperial S~tute 22 Geo. lii. c. 75, and that the governor
and council probably•retain the power of suspending judges under Power of
the local Act.' The Colonial ~ecretary forwarded an extract from suspentl1is report, with a copy of a report to the same effect, in November sion.
1862, by the then law officers (Sir )'Vm. Atherton and Sir R.
Palmer), on a similar question which had been raised in the colony
of Queensland.
The first-named opin-ion, after confirming that of their predecessors in the Queensland case, that the authority conferred upon the
goternor and council to ' amove ' colonial judges, by the Act 22
. (}eo. III., remains in force, adds-' We also think it is the better
opinion, that they can still suspend judges under the Local Act 15
Viet. No. 10, sec. 5, the power of suspension, for the causes therein
mentioned, being not incom;istent with the tenure of the office dm·ing good bel1avionr, especially if the office is (as we consider it to
be) held subject to the power of amotion, for the like causes, given
by the 22 Geo. III. c. 75.'
The opinion of the law officers of the crown in the Queensland
case enters mOTe fully into the question before them, which was
strikingly analogous to the Victoria case, except that there was no
Local Act in Queensland to authorise the S'nspensiun of a judge .
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After defining the circumstn,nccs under which the power of the
crown to remove judges and others holding office during ' good
behaviour' might bo exorcised, nuder the Imperial Act 22 Geo. I]I.,
and pointing out that, on geneml principles, ' except so far as it may
be controlled by express ·legiHlfl.tion, there is no constitutional reason
why, in a colony where pal·liamcntary or responsible government is
eHi.alllishc<l,' that. power might not conbinue to be exercised, together
with tlloepower of l'cmov~tl upon l1 parlimnont.ary address, the opinion
rn·ocee!ls to consider· tho right of SUKJXmsion.. Inasmuch as there was
no lJocal Aet lmiJwriHing the sa.me, tho crown Ia.w otlicers 'do not
think that the governor lm;; a.ny power, with or without the advice
of the executive counc!l, to wu8pmul a judge. An order of suspension
(as distinguished from amotion) would he, in OlH' opinion, a mere
nullity; though, in order to determine that question, an appoal.to
her Majesty in Council, if presented, would doubtless be entertained.
And we think tlmt. an action would lie against the governor if he
were to attempt to enforce any such order of suspension.'
On 1-lal'Ch 20, 1866, the Attorney-Gonm'a.l of Victoria forwarded
to tho Chief ,Justice, for tho informa.tion of the jn<lges of the Supremo Court, the aforesaid despatch from tho ColoiJial Sccretftry,
with its enclosures, in reference to thoie petition to the (~uoon in
"Connci1. In reply, tho Chief Ju~:;tioe exproc;se<l tho regret onkn·tainod
by the judges tha.t her majesty had not been advised to submit their
case to the decision of the Judicia.! Committ£Jo.z

While the English law officers of ;the crown, in• the
preceding case, concur in dcnytng the right of it governor
sn~pension and council without express statutable authority to s·usof judg('~. pend a judge holding office during 'good behaviour,' there
can be no question t~at such a power may be lawfully
exercised if conferred upon the governor and council by
a local enactment."' But it judicial officer so suspended
would have a right of itppenl to the Queen in Council. •
Thns, upon the suspension, in 1853, of tJ10 lion. H. Cloetc, from
the office of Recorder of tho District Court of Na.ta.l, by the governor and council, under the a.uthority of an o;dinance of the
"·For the CorJ'espondence, Petitions, and Second Scss. 18GG, vol. i. C. No. 8.
a 'l'he }WOVisions of the Victor~a
ami other papers, in this case of the
Vidoria Jndges, from .Tanua1·y 4, Aet 11) Viet. No. 10, sec. 5, to th1s
lflG,~, to lHareh 27, UlGG, see Votes c!lect lmve been E'nacted in other
aml ProeoedingH, LPp;. 1\ssembly, Vic- eolonies in Australi!t.
toria, 1804-81 JJ. No. 34, C. No. 2:
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Cape of Good Hope colony, for misconduct in office, the Judicial
Committee of the Privy Council, on appeal, decided that the order
of suspension was unfounded and frivolous, and directed. it to be
rescinded. b

It now remains to consider the circumstances under
which the two Houses of Parliament in a British colony
may approach the crown with an address for the ,.emoval
of a judge holding office under a parliamentary tenure,
. and the proceedings necessary to give validity and effect
to any such address.
•

Th6ir
remoya}
upon an
address.

The first occasion wherein the crown was addressed by the two Case of
Houses of Parliament of a British colony for the r.emoval of a judge Judge
Boothby.
holding office during 'good behaviour,' was in the year 1861, in the
case of Mr. Justice Boothby, a puisne judge of the Supreme Court
of South Australia. Mr. Boothby had given offence to the Colonia,!
legislature by calling in question the legality and constitutionality
of certain of their proceedings, aud especially of an Act agreed to
by both Houses, and sanctioned by the governor. Whereupon the
legislative council passed an address to the queen that her majesty
would be graciously pleased to exercise the power reserved to her
by the Constitution Act, and remove Mr. Boothby from his judicial
office. The House pasS'ed a separate address to the queen to the
sam!J effect, adding ~hat ' in consequence of the position assumed
· by Mr. Justice Booth~y, publiQ confidence in his administration of
the laws of this province is destroyed.' But no reasons were given,
or grounds of complaint specified, by either House.
In communicating the aforesaid addresses to the Colonial Secretary, the Governor of South Australia (Sir R. G. MacDonnell) stated
that he thought ' both branches of the legislature had pursued a
dignified course in finally determining not to give any reasons for
the request which they urge, as it is not to be presumed that they
wo~ld move in such a matter lightly, or till after such repeated provocation as would justify them in urging on the sovereign the request' for Mr. Justice Boothby's removal. At the same time, his
excellency proeeeded to enumerate, for the information of the
Colonial Secretary, various particulars in the conduct of the judge
which he deemed an ample justification of the course taken by the
two chambers. He also transmitted communications from the
judge, in his own defence, in reply to a letter addressed to him by
his excellency's command, informing him of the 'addresses that had
b

8 Moore, P.O. 484.
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hccn prtsscd for l1is remova-l, specifying the several proceedings of - tlte judge which, in his excellency's opinion, had ' apparently inllueneed -the Parliament in adopting those addt·esses,' and offering
the judge 'six months leave of absence on full pay' to enable him
to visit England to vindicate Iti8 character and conduct before tho
imperial authoritieR :-he having declined to attend a select committee of tho legislative council, appointed to examine his 'recent
judicial ~ocisioml an<l conduct,.' "
On the receipt of the~c aJJrcRses, the Colonial Secretary (the
Duke of Newcastle) took tho opinion of the l:tw ofliccrs of the
crown (Sir William Atlwrton mul Sir Hound ell Palmer) on the sub-·
joct. In conformity ~ith their advice, he informed the governor
thrtt her ma:iesty's government considered 'tlmt a. colonial judge is
not only at liberty but is bound to entertain the quesLion whether a
colonial law, material to tho decision of the question before l1im, is
or is not valid;' that Judge BooM1by was right in the main, though
nut iL every instance, when he quest,ionod tho validity of certain
.AutFJ of the South Australian Legislature ; and thnt innsmuch as
this legislature, when it passed tho addrosRes for tho judge's removal
was not, strictly speaking, legaily conRtitnLcd--althongh Uw Imperial Parliament had since remtlclie~l the <lofod-ib lw,d not, been
deemed expedient to advise tho crown to 1·omovo ;Judge Buothhy,
pursuant to the said addresses. With regard to other nmttors
wherein the judge had given offence to the•logi:-;bi>ivc ehnmhol'R, so
long as it was unadvisable to give effect to tliJJ ndtlruHH08 for l1~'l removal ft'om tho bench, her majesty's govortu,LCnt cmlHitlored that it
would be unbecoming 'to exprcRs ar~y mere unanLhoritaLivo opinion
respecting the ofl:icial conduct of a judge.'
1!'1nthermore, added the ,Secretary, 'I hold tl1o pmetical independence of the superior courts of a colony to be, with tho appointment of the governor, the right of exercising ~L veto upon colonial
enactments, and tho right of. apperLl to her Majesty in Council ammtg
Lhe l1n1<R wl1ich lJinc1 together the colonial empire of Great Britain.
It is of vi tal impovtance not only to the colonies, but to all those l'l'ho
lawe dmlingFJ with them of whatever kind, and to the imperial
govermnont itself, that those courts should exercise their functions
in entire independence not only of the local oxc011tive, but of tho
popular feelings wl1ich are from time to time reflected in tlw legislnture, or of any political party which ma,y happen to be in the
<tscendant. And. I consider that tho principal guara11tce of this
independence is to be found in the assurance that a judge, once
appointed, will not be displaced without the reasonable concnrrence
of an authoriLy wholly removed from all local or temporary influences. By tho existing law of South Australia I consider such an
' CommonB Papers, 1 tlU~, vol. xxx vii. pp. 17:!-177.

•

•

•

...___

,.

i!llf

f.

763

AND TO PARLIAMENT•

authority to be entrusted very properly to her majesty, acting on the
advice of her ministers in Great :Britain, and I hold that in dismissing a judge in compliance with addresses from a local legislature,
and in conformity with that law, the queen is not performing a mere
ministeri:tl act, but adopting a grave responsibility, which her
majesty cannot be advised to incur without satisfactory evidence
that the dismissal is proper.'
The Colonial Secretary was prepared to admit that !1 jud~ might
be properly removed on a parliamentary address, if satisfactory
proof we1e adduced 'that owing to his perversity, or habitual
disregard of judicial propriety, the administration of justice might
be practically obstructed by his continuance• in office:' and this
might be shown 'by his :inflexible enforcement of opinions which
were inconsistent with the beneficial performance of his duties,' and
which might be regarded by competent authm·ity as ':incorrect in
point of law.' In conclusion, his grace observed, that 'while
expressing no opinion respecting Mr. Boothby's conctnct, I have
thought it due both to him and the colony to state thus explicitly
the principles by which I shonlcl be guided in dealing with any
charges which might hereafter be brought against a colonial judge,
on the authority of a coloni~ legislature.' (Signed) Newcastle, •
April 24, 1862. In conclusion, it may be remarked that the crown
law officers made no objection to the ·circumstance of there being
separate addresses from• the two Houses, in place of one join.t
addreiis. Nor did theJ' deem it to be irregular thfvt the addresses
omitted to state any .rpecific charges, ' provided that the crown
is by any means satisfied of tl;e reasons on which the address is
founded.'d
In June 1866 both Houses of the South Australian legislature
again addressed the crown for the removal of Mr. Justice Boothby.
Inasmuch as the addresses were accompanied by despatches, wherein
statements were made that required judicial investigation, her
majesty was advised to refer the matter to the Judieial Committee
of ~e Privy Council. These pa.pers haye not yet been published ;"
but it appears that the address was complied with, and that the
judge was formally removed from his office on July 29, 1867. He
contemplated a further appeal to the Privy Council, but before
he could take any steps to that end, he died in Adelaide, South
Australia, on June 21, 1868.f

And here it may be observed, that while, as will
appear from cases cited in this chapter, an appeal lies to
d Corresp. relative to I\h. JuRtice
Boothby, Commons Papers, 1802,

vol. xxxvii. pp. 180--184.

' Huns. Deb. vol. clxxxvii. p. J,HJ4.
Law Times, Sept. lfl, 1tl(;8, ]l• 372.
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the Queen in Council, upon the removal of a judge m
Judges.
any colony by the governor thereof, whether it be in
consequence of a proceeding under the Act 22 Geo. III.,
or, in compliance with a parliamentary address;-there
~Ul'isdic- is no appeal to the Privy Council, or to any other trihon
· c:u:ecte
.cr
d l)y t 11e cl'1rect auJlrivyof the buna1• w h ere t J10 removn1 1s
Council.
thority of tho queen. ;Nevertheless, Earl Grey, when
Secretary of State for the Colonies, regarded the principle
of judicial indepe11denco as of such vital importance, that
he would never recommend to her majesty to remove a
colonial judge, without referring the questions connected
with the conduct of the judge to the judicial committee
of tho Privy Council_!;
N··gl••rt of
Au examination of the proceedings in the South Aus};;·~~:~:~ities tralian Legislature in tho case of Mr. Jus6ce Bootl1 by
in .Jndge
will show that none of the formalities which have inl\ooth l>y's
• 11
.
. .
l)y
case.
• vnna
) y attcnc1ec1 t l1e con d· uct. of sue11 mve:-;tJgatwns
the Houses of Lords and Commons were obt>ervc<1upon
this occasion. In both chambers, s~lcet committees were
appointed to enquire into certain jm1ieiu1 decisions Qf the
judge, and his honour was summouea to attend and give
evidence before the same. wr1ile he appeared as a witness
before the House of Assembly committee, he thought
proper to decline to attend upon that of the Legislative
Council. But after the reports of these committees were
drafted, no opportunity was afforded to the judge, by
either House, to rebut the criminatory charges the1;ein
contained, or to appear by himself or counsel nt the bar
in his own defence. rnwre was no further enquiry instituted by either House, and the addresses .were severally
passed without embodying the specific charges of misconduct which had induced the Houses to agree to thern. 11
These grave departures from constitutional practice can
only be accounted for or excused by the want of adeColonial

g

h

Hans. Deb. vol. clxx. p. 200.
See the Proceedin~s of the Pm·-

limnent of South Australia, 1861, 3
vols.
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~nate

information as to the proper course of procedure
in Parliament against judges-a want which the present
work attempts, for the first time, to supply-and by
the fact that the highest constitutional authorities seem
to have ·overlooked the cases that have actually arisen in
;England, of a like ·nature, under the Imperial Statutes.i
It is to be regretted, moreover, that the EngMh law
officers ofthe crown should have acquiesced in the omission of the particular grounds of complaint against Judge
Boothby, in the addresses for his remov'hl, 'provided that
the crown was, by any means, satisfied of the reasons on
which the addresses were founded.' Such an omission
was undoubtedly irregular and unparliamentary, and
might serve as a precedent hereafter for a more serious
departure from substantial justice. In one of the few
States of the American Republic wherein the British
tenure of judicial office is still retained, the governor refused to comply with an a<!dress of the two branches of
the legitdature for the removal of a judge, because no
reasons for the same •had been assigned in the address,
while• in every forrper application of the kind to the
executive, 'full n~asons' fur removal had been given.i
If hereafter it should unhappily be necessary for the
1
Thus, in Lord Brougham's Treatise on the British Constitution (2nd
edit. 18Eil) it is said, in reference to
the removal of judges upon a joint
a'ddr~ss of the two Houses of Parliament, 'there is no instance of this
ever having been done ' (p. 357). And
the law officers of the crown, in a
legal opinion, dated" April 12, 1802,
remark that 'no instance of the removal of an English judg·e by the
crown, on the address of both Houses
of Parliament, has occurred since the
passing of the 1 (}eo. III. c. 23 :'
quite overlooking the case of Sir
J ona.h Barrington, not to mention
the Reveral other cases cited in this
chapter, wherein the procedure upon
an address was resorted to. Commons

Papers, 1802, vol. xxxvii. p. 183.
j Acts and Resolves of the Strtte
of Massachusetts, 1850, pp. 325335. And see Story, Constitution
of the United States, sees. 1600-1032,
as to the importance of maintaining·
the independence of the judges without encroa,chment. The American
Law Review, for October 1868
(p. 85), in an article on certain fiagra,nt acts of judicial miseonduct in
the State of New York, pleads for a
return to a judiciary appointed by the
executive, and holding office during
good behaviour, as the only means of
reseuing the nation from the disgrace entailed by the proceedings of
a judiciary elected by popular vote,
and for a limited period.
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Jegil:llutive chambers in any British colony to assume the---'
responsibility of nd<1rw;siug the crown to remove au unworthy occupant of the judicial bench, it may be hopecl
that the proceedings will be conducted with the t;olemnity,
impartiality, and rcspeet for constitutional right; which
ought always to attend npon the exercise of such important ft!nctions by a legislative body.

•

•

.

•

•

•

•
•

INDEX.
ABE

A

BE~D~EN, L~:d, his administratiOn, 1. 148 ; n. 223
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Administrations, Annals of, i. 72; tabular view of, 162
Aclministrative audit. i. f/f7
Administrative reforius0 since 1854, ii.
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Beales, Mr. E., case of, i. 390

•
•
•

•

INDJ~X.

768
BED

Jloilehambor question, i. 190
Jktholl, Mr., case of, i. 424
l3owicke, Mr., case of, i. 365
Bill of nights, ii. 51
Bills in Pl'lrliament., sus:t;ended anc1 resumed at next Session, i. 247 n.
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491

--(public) introduced by Ministers,
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members, 305 ; introduced by
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Ministers
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-preparation of, at the Treasury, ii.
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Bute administration, ii. 129
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46, 217; its origin and early history, ii .. 60; unknown to the
lH.w, 101, 141 n.; its condition
under the Georges, 114, 116;
constructed on a basis of agreement, 109; simultaneous changes

CHI
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memborsformerlyunknown, 144;
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- - tho Soverf'ign wus formerly prcsrut, at, ii. 115 ; not now at• tond<·d by the Sovoroign, i.
229; ii. 208.-Bee also Privy
Council
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329
Cttt•olino, Queen, ca.s<l of, i. 62; ii. 329
Catt,!e plaguo, logislntion.on the, i. 251
- - dopnrtment of tho Privy Council,
ii. 630
Chancellor of Duchy of Lancaster, his
office described, ii. 705
•
Chancollo~ of tl1e Exrhoqner, his official
duties, ii. 434.·-&e also Budget
Chancellor, Lord High, his office doscribed, ii. 686; his position ILS a
Cabinet Minister, ill.•159 ; his resigtmtion of office, 228
Chaplains to House of Commons, i. 403
Charity commission described, ii. 659
Charles, I., events of his reign, ii. 43 ;
his execution, 45
Charters, how granted, i. 372
Churtist prisoners, case of the, i. ?,50
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China, mortality of troops in, i. 340
Chinese question in 1857, i. 151
Church of England, its legal position
in England, i. 305 ; in the colonies,
308; in Canada, 312; in New Zealand, 1014; in foreign countries, 317
--controlled by Act of Uniformity,
i. 318

Church patronage, distribution of, i.
382 ; ii. 433, 691
.
Church Estates' Commission, ii. 248,
263

Churchyard, Mr., case of, i. 483, 498
Civil Contingencies Fund, i. 551
Civil List, charges on the, i. 398
Civil Service.-See Public Officers
Clerks in public offices, their .attendance, ii. 454 ; extra clerks, zb.-See
also Public Officers
Coalitions, objections to, ii. 126
Colenso, Bishop, case of, i. 310
Colonial Church, position of the, i. 308;
ii. 523
Colonial defences, i. 27 5
Colonial Secretary, his office described,
ii. 519
Colonial G-overnors, ii. 524
Colonial Judges, ii. 746-761
Colonial self-government, ii. 522
Commander-in-chief, his office described,
ii. 559.-See also Cabivet War
Secretary
Commissariat Department-described, ii.
557
•
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appointment, control, &c., ii. 345357; departmental, 358
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246, 263
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i. 465; proceedings in, 482 ; effect
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Confidential matters.--See Secrets of
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schools, ii. 646, 648
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control, i. 296, 493
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306

Corn laws, repeal of the, i. 140; ii.
199, 334

Corporations, how created, i. 372
Council of State (1648-53), ii, 45
VOL. II.

County Families.-See G-overning Families
Courts of law, origin of, ii, 14,-See
also Justice
Courts martial, i. 327
' Cries ' at the hustings, ii. 413
Crimean expedition, i. 334
Cromwell, his government, ii. 47, 64, 75
Crown, its dormant powers• i. 6 ; its
waning authority, i. 70
- need for strengthening its influence
in Parliament, i. 15, 19
- its acts to be authenticated by Ministers, ii. 31
-may not <!ispense with existing lawP~
i. 287

remission of debts due to the, i.
455, 456
- relinquishment of any part of its
dominions, i. 614
- introduction of bills affecting rights
of the, ii. 298.-See also Ministers ; Sovereign; Parliament;
Prerogative
Curia Regis, ii. 11, 14
Customs' officers, their exercise of the
franchise, i. 391 n.; their remuneration, 420, 423
-

DANISH Claims, case of the, i. 441
Debts due to the Crown, how remitted, i. 455, 456
Decimal system, in United Kingdom, ii.
673

Defence Committee (War Office), ii. 567
Departments, government by, ii. 118,
134

Departments of state, their constitution
and functions, ii. 422 ; complaints in
Parliament over abuses in, ib. 17 4 n.;
cases of differences between various,
195

Departmental audit, i. 576
Departmental committees, i. 271 ; ii. 358
Departmental regulations, i. 291
Derby, Lord, his first administration, i.
146 ; second administration, 153 ;
third administration, 160
- - on the influence of the Sovereign.
i. 208
Despatches, when communicated to, or
withheld from, Parliament, i. 279, 602
-confidential, i. 604
Differences between Ministers, or public
departments, how settled, ii. 193, 220 ;
injurious effect of, 195
Diocesan Synods in England, i, 307 ; in
the Colonies, 313
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Diplomatic correspondence, language
l1St•d in, ii. 510
Diplomatic expenditure.-See Foreign
Office
Dispensing power of tho Crown, i. 287
Disraeli, Mr., his administratiou, ii. 408
Dissolutions of Parliameut, cases of
(1780-1866), i. 162. In 186'8, ii. 409;
threats of, unconstitutional, 404 ; whon
and for •hat cause a disHolutiou ma.y
take place, i. 1;H, 154, 209; ii. 404408; duty of tJw Soverc•ign in rolat.ion
to, •108; intorfcronco of i>arlimnent
•
with a, 412
Duels with, or between, «Jabiuot Mi, nisters, ii. 222 n,
EDMUNDS, Mr., case of, i. 424 n ; 595
Education Office, mutilution of Inspe(\tor's 11(•ports, i. 2M.; dcp>wtmontnl dnliuH dc·scribod, ii. G:32;
propoHo<l Minister for Eilucation,
6Mi

- - minutes to bo laid before Pm:linmcnt, i. 292; how submitted to
H.ouso of Commons, 295
·Edward tho ConfesR<ir, lnws of, ii. 8 n.
EJcctiOllH, intor:foronco of pnPrS a.t., i. 9;
proBccutions fm, misconduct at, 356.Sec also BriboJ'Y
Elizalwt.h, QuPon, her governm0nt, ii. 41
]Ill on borough, Lord Chief .J ustico, caso
of, ii. 157
Emigration Board described, ii. 527
Engledue, Lieut., cnso of, i. 415
Estimates.-See Supply
]<;xchequer, functions of the, i. 536
- unitccl with tho Audit Office, i. 537,
575; f\mctions of the new departr
mont, 539; ii. 459.-See also l'reasury
Exchequer ]3illA, i. 510 n.; ii. 471
Executive autho:rity.-Rec Ministers
Extra receipts, i. 553, 595
FEES, public, audit and collection of, i.
575 595
Finance ~ommittees, i. 590
Financial propositions.- See Budget; Supply
FOl'eign Affairs, Secretary of State for.See Foreign Office
Foreign Office, expenditure of, how far
under Treasury control, i. 563 n. ; How
defrayed, ii. 517 ; audit thereof, i.
576 n.; departmental dutios doscribed, ii. 504

G AI,WA Y postn,l cont.rnct, i. 508

G<•orgoJ. :mdiJ. as sm·eroigns,i.177
Gcorgo HI., hiH clwructcr and conduct,
i. 48, 180, 207; ii. 202 1t.; his por~<mal inflnonce, 58 ; proeocdings upon
his insanity, 235, li41 n.; his ilrst
~pooch to Parliarnoul·, ii. 292
Goorgo IV. us a sovereign, i. 61
Gl:v1Htono7 Mr., his IJullgots, i. 523
Goclorich, 14>rd, his administral;,ion, i.
111 ; hi~ removal from the Oolunit1l
• Office, ii. 223
Govoming families, their infhwnce, i .1 0,
26, 59, GG.- Sco also Whig l<'amilies
Govc•rnmont.- See Dopttrt.n\cnts; Parliament ; Prerog11tivo ; Sovereign
Government d,tys, order of businoss on,

ii. 322
Great Council, under the Norman kings,
ii. 11 ; reviva.l of, by Charles I., 23 n.
Great Sl'al.-Bce Senls
Grenville adrninistra.tion, i. 66, 88 ~ ii.
1:30
Grey, second Earl, his administration,
i. 118
Grey, third Earl, ,l1is suggestions on
parlhtmentary reform, i. 20 ; his plan
to strengthen tho ministry in Parliament, 23 ; ii. 273; on the office of
sovereign, i. 208; his st~gg.~stions
concerning tho Privy Council, 11. 628
HARBOURS of refuge, i. 274
Holyhead harbour, committee on,

i.
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Foreign Office Agencies, ii. 51 fi
l!'o;oign policy, controlled by Parliament,
J, 602; leading features of, ii. 506
Foreig.n Powers, prerogative in relation
to, 1. 697 ; official intercourse with,
601.-See also Foreign Oiffice ; interference in domestic concerns of, i.
614; discussions in Parliament thereon, 619
- - otiCJ.]etto obsorvcd towards foreign
· princeR, i. 605 ; ii. 298.-See
also N cgoti11tions; P1trliamont,
Houses of; Treaties
Forestal inclosuros, i. 27G
l!'oJ·tiJications on tho co11St, proceedings
in l'arliatm·nt eoncerning, i. 263, 299,
496; ii. 3iiS
Fortiiication Committeo (War Offico),
ii. 567
:France, democratic institutions of, i. 17
Frlmchise.-&ePublic Officers ; l{eform
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''-Home Secretary, his office described, ii.
499
•
Honours, the gift of the Crown, i. 366 ;
ii. 560 ; proceedings in Parliament
conce~ing, i. 367; permission to accept 'Foreign distinctions, ii, 550
House of Commons, its origin, i. 35 ; ii.
18; its growth in power, 20, 23, 2!> ;
when separated from the Lords, 21 93. ;
its state after the Revolution, 73
- -introduction of the King's Ministers therein, i. 7, 45
- - i t s present position and power, i.
30
- - increasing difficulty of controlling
it, i. 66
- - sanctions transfers of surplus
grants for military and naval
expenditure, i. 568
- - should adjttst accounts of all public expenditure, i. 672, 587
- - cannot alter the law by a mere
resolution, i. 250 ; ii. 283
- - . -See also Judges ; Leader; Ministers ; Parliament ; Reform
Household (royal), appointments therein, how made, i, 188; offices therein
described, ii. 722
Hume, Mr. Joseph, as an econon!ical
reformer, i. 489 n.
IMPEACHMENT for political offences,
.1\st ~:;se o[, ii. 126; ef•Ministers, i.
43 ; n. 38o ; of Judges, 730
India, Secretary of State for, his o:ltice
described, ii.~570
- internal government of, described, ii.
680 ; employment of natives therein, 582
Indian Budget, presentation of, to House
of Commons, ii: 578
Indian army, employment of, out of
India, i. 321 n.; grievances of Indian
41fficers, 339
Informati()n to Parliam,.ent, when to be
given or withheld, i. 278.-See also
Papers ; Questions
Intervention and non-intervention of the
British Governntent in Foreign affairs,
i. 615.-See also Foreign Policy
Ireland, Government of, ii. 714; Lord
Lieutenant of, 716 ; Chief Secretary
for, 719

· JAMAICA, 1viartiallaw in, i. 342
Jews, admission of, to Parliament,
i. 250

Judge-Advocate-General, his duties described, ii. 569
Judges (of superior courts), excluded
from House of Commons, ii. 79, 261;
ought not, to be in the Cabinet, 167
- their tenure of office, ii. 724, 745 ;
revocation of their patents for misbehaviour, 727 ; may be removed
on a parliamentary address; 729
- supervision over, in Parliament, i.
353, 358
•
-(of inferior courts), how removable, ii.
744
-(of colonial courts), how appointed
and removed, ii. 746; jurisdiction
of P!ivy Council over, 7 48 ; removable on an address· of colonial
Parliament, 7 52 ; their suspension
from office, when allowable, 754,
759; procedure upon address for
removal of, 761 ; communications
with government, how conducted,
765
.
- in the Ionian Islands, case of, i. 417
n.; ii. 760
- in United States of America, their
tenure of office, ii. 766
Judicial appointments, how made, i. 383,
418; ii. 693
Justice, administration of, subject to
parliamentary control, i. 352
- department of public, proposed establishment of, ii, 703
- erroneous convictions, i. 364
KEMPENFELDT expedition, enquiry
into, i. 330
Kennedy, :nfr. T. F., case of, i. 416
'King can do no wrong,' meaning of, i.
40
'King's Friends,' temp. George III., i.
49; ii. 108
•
Kingly Office.-See Crown ; Sovereign
LANDS.-See Public Lands
Law Officers of the Crown, their
parliamentary duties, ii. 370 ;
questions addressecl to, 372;
their official duties, 697.-See
also Attorney-General, &c.
Law Offic0rs of the Crown for Ireland,
ii. 721; for Scotland, 711.-See also
Lord Advocate
Leader of the House of Commons, his
position ~md duties, ii. 323, 362-366
Le3.der of the House of Lutds, ii. 361
Libel, law of, as concerns parliamentary
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reports and criticisms thereon, ii.
740 n.

I,ife peerages, i. 368
I,iverpool, Lord, his administration, i.100
I,oans by -the- Crown, how rna.cl", and
how remitted, i. 455,456; proceedings
in Parliament respecting, 516, 648 n.
Lopez, Sir M., case of, i. 349
Lord-Advocate of_ Scotland, unable to
get a se~ in Parliam<,nt, ii. 237; his
parliamontarydutios, 373; hi~ offici~tl
duties, 710
Lord High Commissioner to General
Assomhly of Scotland, ii. 713
Lords of the Admiralty.-8,e Admiralty
Lords of the Tre~tsm·y.-&e Treasury
I,ords in waiting, pl'oposed parliamentary
duties of, ii. 723
Lords, House of, its dormant powers,
i. 6 ; its constitutional position, 27 ;
its important services, 29 ; its indopond Ant legislative powors, ii. 31 !J
- - aholishod during the Itebellion,
ii. 46
- - indifference of peers to their
parliamentary duties, i. 30
- - practice upon petitions for aid,
and financial enquiri~s, i. 433
- - presence of Ministers thcroin,
undP-r prArogative government,,
ii. 76; control of Ministers
therein, under parliamentary
governme11t, 361.-&e aiso
Budget; Parliament
Lowe, Mr. R., his administration of the
Education Office, i. 266 ; ii. 641
MCMAHON, Col., case of, i. 409
Magistrates, how appointed and
removed, ii. 696 ; >tppointmont
and, concluct of, complained of in
Parliament i. 361
- may direct the troops to he employed
in aid of the civil power, i. 341 n.; ii.
500
Magna Charta, grant of, ii. 17
Mail contracts.-See Contracts
Martial law, i. 341
Melbourne, Lord, his firstadministration,
i. 67, 122; his second administration,
128; acts as the Queen's Private
Secretary, 194
Mercy, prerogative of, i. 334
Meteorologic Office, describ~d, ii. 681
Military Education, Council of (War
Office), ii. 668
Militia officers, dismissal of, by the
Crown, i. 327 n.

Mill, Mr. J. S., his advice to the House• of Commons, i. 620 ; ii. 420
Ministers, the channel of commmlication with the Crown, i. 170 ; modo
of such communication, 23!.; early
recognition of their cons1Jiutional
relation to the Crown, ii. 26, 43 ;
when first held responsible for the
acts of the Crown, 101.
- thoir appointment and dismissal by
tho Crown, i. 210, 224, 228;
opinions of Parliament considerecl
in their appointment, ii. 30
- their salaries, i. 395, 419
- entitled to a f11ir trial from Parliament, i. 212
-accept and retain office without a
majority in House of Commons, i.
214; importance of their having a
majorit,y, ii. 333, 388
- how far they are the personal choice
of the Sovereign, i.218, 226; ii. 14,5
- must possess the confidence of Parliament, and. especially of tho
House of Commons, i. 223 ; necessity for their responsibility to Par·
liament, ii. 44, 231 ; extent of
• that responsibility, 384, 387 ;
when fir~t aclmowledged, 74 ;
originally sat in Parliament without. responsibility, 76; origin of
their •introduction int-o tho Rouse
of Commons, 84; l'•wliament sanctions ~ltlitionnl Ministers h~viug
• seats thoroin, 93; vacate their scats
onfirstneceptin·goffico, ib.; advant·
agos attending t-htir presonco in
Parliament, 95, 101, 143 ; nect,~
sit,y for thoir 1)resence in Parlil1·
ment, 233; propos~-ls to insure
their seats th~rein, 238
- thoir lack of political unity at first,
ii. 102 ; their political agreement
and mutual responsibility now
doomed essential, 109, 164, 2~,
325, 377 ;, internal dissensions
bd>WOf'll, 220

resignation of p~utieular Ministers,
bec~tuse of disagreement in the
Cabinet, ii. 116 ; resignation of
the whole Ministry, 164, 226, 414;
dismissa-ls, 21 7, 227
- age of particular Ministers on first
taking office, ii. 139 n.
- stipulations or pledges with the
Sovereign or Parliament, how far
justifiable, ii. 147
- with sinecure or easy offices, their
value to Government, ii. 166 ;
-
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.,plurality of offices, when allowable, 169
Ministers, their salaries and allowances,
i. 419; ii. 182; their officialhospi.., talities, 186 n. ; official residences,
" 186; pensions, 188
- dismissal of a particular Minister,
without cause assigned, ii. 217
- readjustment of ministerial offices,
ii. 219
-'- should sit in both Houses, to represent every public department
therein, ii. 242, 250 ; proportion
of,· appropriate to each House,
251; representation by UnderSecretaries, 256
- to iuitrate all important public Bills,
and control legislation, ii. 298 ;
effect of alterations made in Parliament to Government Bills, 300 ;
should be able to carry their
measures through Parliament,
312; and to originate suitable
measures without the help of
Parliament, 313; should have
the control of all business in
Parliament, 320; their defeat on
Bills, &c. in Parliament, 40J ; on
financial questions, 403
- indiscreet language used by particular Ministers, ii. 332
- official services in Pal"liament, ii. 81
-'-should receive the implicit confidence
• of the Sovereigu,-;._:J27
- their executive acts, how far. controllable by Parliament, i. 254 ;
proce~re upon an excess or
abuse of executive authority, 284 ;
illegal or oppressive acts of particular Ministers, 299, 303; particular Ministers complained of,
or censured, by Parliament, ii.
376-384, 386
-Impeachment of, i. 43; ii. 385.•
See also Administration in Parliament ; Bills ; • Prime Minister ;
Privy Councillors·
Ministerial defeats in Parliament, i. 78,
130 n., 131 ; on financial propositions,
'517
•
Ministerial explanations, ii. 389-394
Ministerial interregnum, i. 107, 151,
226 ; proceedings in Parliament
during a, ii. 414, 416
Ministerial responsibility, origin and
early indications of, i. 37, 41
- - progress and extent of, i. 46, 53,
169, 174, 245,256, 335, ii. 376,
&c.

OPP
Ministerial responsibility is to Parliament, and to no other tribunal,
i. 301
- - for the dismiss.al of their predecessors, i. 68, 124, 223
- - for the official acts of their subordinates, i. 301, 388
Ministerial statements, ii. 344
Mint, Master of, formerly in the
Cabinet, ii. 161 ; his ~fficial duties,
473
Minutes of Council, rightful limits of, i.
291 ; on Educational matters, i. 292;
ii. 642; preparation of, ii. 631
Money.--..See Public Money
Money B11ls, i. 52.5
Muir, Palmer, &c., case of, i. 348
Museum, South Kensington, ii. 654.-See also British Museum
Mutiny Act, its history and obligations,
i. 320
NAVIGATION Schools, ii. 652
Navy.-See Army and Navy
Negotiations with Foreign Powers,
when communicated to Parliament.,
i. 603, 612 n.
- belong exclusively to the executive
Governm~nt, i. f\12;
but their
result to be submitted to Parliament, 613
New Zealand, Anglican Church in, i.
314
Nomination Boroughs, use of, i. 11,
59 ; ii. 94; attempts to supply the
loss of, to Government, 238
Nor man Conquest, effects of the, ii. 8 ;
polity then established, 11, 16
North, Lord, his administration, i. 73;
ii. 113 ; his idea of the kingly office,
135
QATHS in Parliament, legislation
concerning, i. 250; ii. 55
Officers.-See Army and Navy; Public
Officers
Official residences, ii. 186
Open Questions, ii. 327
Opinions of Law Officers, confidential
documents, i. 357; verbal opinions
expressed in debate, or asked for, ii.
373
Opposition, its functions, ii. 335;
Leader of the, 337 ; communicationH
between. and the Government, ih.
57, 338; its duty on succeediug to
office, 418
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(.)rdors in Council, propnr limits of, i.
!:186; ii. 6!:11 ; when they require tho
~auction of Parliament, i. 2S9

I) ALMER,

Mr., case of, i. 438
Palmerston, Lord, his first administration, i. 150 ; his second
administration, 158; his long
official career, ii.ll3 n.; his dismissaffrom office in 1861, 214
Papers, whflll communica.tod to Parliament, and when refused, i. 278, 602 ;
cost; of furnishing to l'>trliamont, 2S1
-concerning private ~~ffhir.~, i. 281
Paper-duties m1so, i. 4ii9
•
l':1rdon, prerogative of, i. 343
I>:Lrliament, its origin, ii. 11, 16; anmmlly elected and assembled, 23 ;
dttration and interval of its sessions,
2·1, 43; advises the Crown on tho
fnrmation of n Ministry, i. 211 ;
ma.y advise the Crown on :;ny matter,
263 ; and enquire into all :tdministrativo tLcts, 256
- may not interfere with the dismissal
of a minister, i. 228
- its consti tutionn.l rohttion to the
Crown, i. 240 ; its proper functions, 020 ; may regulate tho
succession to the Crown, ii. 8 n.
- ropnlsentation of all departments of
stllto therein, i. 388; ii. 242
- prcwoe,lings in, during tho absonco
of Ministers, ii. 4H, 410
- should not legisl~tte on matters
proper for negotiation, i. 012
--prorogation of its cffoct, i. 2·16.&c nlso Dissolution of Parlittmont
l'arlin.mont, llmmos of, appointment of
thei1· olliem·s and sorva.nts, i. 387;
Lh<·ir salat·ios a.ndcontiugout expenses,
40~,

4().1

-may not communicnto rlirectly with
Foreign Powers, i. 607 ; or with
otlwr legisl:ttiYo bodies, ()09.81!0 also. House of Commons;
Lords, House of; Votes of
Thanks
Parlinment:n·y Government., defined, i.
1 ; to whr;t it owes its success, 13 ;
its peculiar advantages, 32 ; how it
is conducted, ii. 231
Partition Treaties, case of the, i. 42
p,trty Government, defined, i. 8 ; origin
of, 4 7 ; its growing we"lmcss, ii. 334
Pntronngo, in tho hands of an out·going administration, i. 137
·-abuse of, i. 370; how dispensed,

380; ii. 429; extent of, in G~eat
Britain, i. 384.-Bee also Church
Patronage
Patronage of the Board of Admiralty,
alleged abuse of, i. 414
..,
Pa7ma~ter-General, application of f,!!MB
111 h1s hands, i. 64·1, 649 ; his cas!\
account, 664 ; his office described, ii.
466
•
.
Pool, Sir R., his first administration, i.
OS, 123 ; his socor1<l administration,
139
Poors, creation of, i. 3GS ; their interforence at elections, ii. 9
- life peerages, i. 368.-Bee also Lords,
Ilouso of
Pelham administration, ii. 12fi
Pensions on the~ Civil List, i. 398
Pensioners, ineligible for tho lions() of
Commons, ii. 90, 91 n.; probable
romovnl of this restriction, 92 n.8ee also Public Officers
PorceY!ll, Mr., his administration, i. 93
- his appointment as OhaMollor of tho
Duchy of Lnncastor, 408
Petition of Hight, procedur(l on, i. 239
l'<'titions for Aid.- See Supply
Pitt, W. (Lord Chatham), hiH flr8t ndmint~tmtion, ii. 12G; his soeoml adminiHtrn.tiou, ] :l()
Pitt., W., his 1irst administration, i. 64,
77; his secooHl adminiHtration, 90
l'l,•<lgos, l1otwoen MiniHtors nnd tho
Crown, ii. :j.4'1'; hotwoou Momum'!;
a.JHlthoir <'Onstit.tumt.s, '113
l'om·-f,,w Bo:Hu, its origin aml functionH, ii. 70Ci; Prosidunt tj'tho, 70()
Portl:tnd, Duko of', hiH Jlrst; a.tlminiHtra. t:on, i. 70; his sccomlndmiuistratiou,
90
Postmnster-General, his office doscribod,
ii. 484
Post-Office, right to open letters investigated, i. 272
- conti•rtcts controllable by Parlittmont, •
i. 297, 497 •
- Sunday labour in t}ie, i. 202
Prerogr;tivc defined, i. 244; how fnr it
is controllable by Pmliamcnt, 246
Pr~rogntive Govor;:nnent' dofmecl, i. 3 ;
its continuance until the Hovolution of
1688, 36; its defects, 39; its clownfall, ii. 43, 49
Prime Minister, origin r;nd devclopmer;t
of tho office, ii. 114, 119, 136; h1s
control over and position towa.rcls the
Crtbinet, 138, 121, 198; his supremacy and power, 214, 21~, 22?; the
free choice of the Sovermgn, 1. 219;

•
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by his colleagues in office,
221 ; who is eligible for the office,
ii. 139; with what office usually held,
s~cted

140

Pr,ilfte Minister is permitted to choose
'Fiiol own colleagues, i. 218, 225
- the channel of communication between Ministers and the Crown, i.
228, 231?; ii. 201, 210
Prince Consort, his position and duties,
i. 191i.-See also Albert (Prince Consort)
Private affairs, of persons or companies,
not to be interfered with, by Pa:diament, i. 281
Private J3ills, position of Ministers
towards, ii. 315
Private correspondence between officials
on public matters, i. 604; ii. 506
Private Secretaries to Cabinet Ministers,
ii. 164
Private Secretary to the Sovereign, i.
191

•
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Privy Council, its origin, ii. 10, 32; its
connection with, and responsibility to,
Parliament, 24, 61 ; its growing powers
under prerogative government, 25, 29,
35, 40, 52; regulated by Parllltment,
28; its functions, 33, 38; under Parliamentary government, 62; no longer
a deliberative body, 68; its history
after the Restoration, f;fi
.;.. -meetings of the, i. 233; none to
attend · unless l!lpecially summoned, ii. 32; infringe~nt of
th,is rule, 1 06; present duties
of~e department described, 620
- - decisions of, questioned in Parliament, i. 269
--committees of the, ii. 12, 39, 65,
621; judicial committee, 625,
627; its jurisdiction over Colonial Judges, 748.-See also
Minutes of Council; Orders in
Council
Privy councillors, tl&ir appointment and
responsibility, i. 43, 61, 217, 222, 226 ·
their qualifications and oath of office;
ii. 53, 55 •
- - struck off the roll, ii. 53
- - must keep the King's counsel
secret, i. 301; ii. 56
- - when they first sat in the House
of Commons, ii. 77
Privy Seal Office described, ii. 685
Prize money, distribution of, i. 327 n,
367 n., 436 n., 454 n,; ii. 194
'
Proclamations, their
constitutional
limits, i. 288

PUB
Procurators, fiscal, ii. 712
Promotions.-See Army and Navy;
Public Officers
Property the basis of representation, i. 9
Public accounts, form of the, i. 592 n.;
audit of the, 573.-See also Exchequer
and Audit Office
--standing committee of, its origin
and functions, i. 589; its reports,
693
•
Public Health Office, ii. 629
Public lands, sale or exchange of, under
Parliamentary control, i. 552
Public money, Parliamentary control
over t~e grant and appropriation of, i.
453 ; over its issue and expenditure,
634, 542
- - control over its issue and expenditure.-See Exchequer and
Audit Office; Treasury
- - proceedings to give effect to a
Parliamentary grant, i. 540
- - unauthorisecl expenditure of, i.
546; discretion of government
in emergencies, 646
.
- - increasing strictness ofParliamentA:;;
over the public expenditure, i. • •*
552, 588.-See also Addresses;
Bills; Supply; Taxation
Public moneys' committee of 1857, i~
589 n.; ii. 457, 460
~.,..,
Public officers, rights of the Crown in()
the appo~~tment, remu,ner;,tion, and~n;
control of, 1. 3 76; how far controllabl~ ·•
by Parliament, 401, 407
(l ~
- - political and non-political ap"'
pointments, i. 377, 382; ii. 239
- - advantages of a permanent civil
service, i. 378; ii. 171, 175, 259
- - promotions not to be influenced
by political considerations, i. 383.,
397; ii. 453
- - competitive examinations, i. 385,
417
- - all subordinate to some political
head, i. 388; ii. 172
- - for what cause they may be dis·
missed, i. 389, 393; ii. 453
Public officers (permanent), should
abstain from interference in politics,
i. 391 ; ii. 171 ; are excluded from
Parliament, ii. 97
·- - their exercise of the franchise, i.
391 n.
- - attempts to exelude them from
House of Commons, ii. 77, 83,
88; who may now sit therein, 93;
must sit in a political or representative capacity, 239-268;

•
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PUB
law regulating their presence in
l'arlinment, 259; law requiring
re-election on accepting a ministerial office, 267; recent modification thereof, 274-; coloninl
practice, 277; what constitutos
a disqualifiying acceptance of
office, 278
Public officers', salaries, how r~gulatod, i.
593;oiParlin.mentaryo:fficorsand
servants, 404·; ofrovNnwofficers,
payable out of rocoiptR, 471,555
- - pensions anll 1·otiring allow!tnces,
. i. 394, 397, ;ll 8, 421; ii. 448.See ulso Patronage; T1••oasury
Public opinion in relation to Parliament,
i. 14, 228 n.; on questions of foreign
policy, 60211.; in rognrd to the conduct
of judges, and othor public officers, ii.
7;30
I'lllJlie property, taxation of, ii. 477
]'ublic prosecutors, proposed appointmont of, ii. 703, 704 n.

Q UEEN.-Bea King; Victoria
Queen's Univm·sity (Iroh1nd), charter, caso of the, i. 373
t[upstions to Minister~, ii. 340; to
private mombors, 342
IJ

RAILWAYS, supervision of, by Board
of Tmdo, ii. 675
Rod Sea and India Toleg.mph, caso of
tho, i. 506
Il.oform, Parliamentary,. probable consequences of further reform, i. 16, 80;
1\h. Pitt's plan, 60
l'!.eform Act of 1832, its enactment, i.
119; its offi>cts, Ill, 6.5, 70
Roform J3ills of 1858, 1866, &c., i. 154,
159
Roform Bills of 1867 and 1868, ii. 314,
411
Representation in Parliament, true basis
of, i. 9 ; origin of present system, 35;
ii. 17
Resolutions, Parliamentary, effect of a
prorogation on, i. 247; how far bind"
ing, 250
- in favour of money grants, i. 434, 435;
in favour of the repeal, &c. of
particular taxes, 446
- abstract, i. 262
Returns.-See Papers
Hevenuos, public, how derived, i. 467
-gross receipts paid into the Exchequer, i. 468

sov
Revenue officers, their right J{l(f" t.lw
fmnchiso, i. 391 n.; ii. 310; their
salaries paid out of receipts, i. 471,
655
.
Rovolution ..of 1688, its effects, i.~ 7,
26, 40; 11. 49, 72
..
Rewards.-See Honours
Rockingham itdministrations, 73; ii. 130,
132
•
Roman Catholic question, i.57, 85, 116;
ii. 327
Russell, Lord, hi.Y first administration,
i. 144; his second administration, 158;
his leadership of the Commoll§, ii, 3()4
SALARIES.-See Minister;; Parliament, Houses of; Public Officers
Science aud Art Department (Educutiou
Office), ii. 650
Scotch members, meetings of, ii. 375
Scothmd, Ministers for, ii. 710
Soals, Great and Privy, their custody
nnd use, ii. 30, 228, 687; used by a
Secretary of Stato, 4 94 n.
Secrets of State not to bo divulged,
without leave of tho king, ii. 56, 195
Secrot.service expez1diture, i. 551
Secretary-at-war, ii. 51i8
Socrotary for ll'ehmd, his duties described, ii. 719
Secretary of State, thA medium of COJ:Jt·
muuication witJl. the Sovereign, i. 17~;
origin and ~voloprnent of tho office,
ii. a9; his relation to the Cabinet, 11 7 ;
and to the king, 118; the jilocrotariat
doscribod, 491; Undor S.fretaries of
State, 497
--for the· Colonies, ii. 619
- - for the Homo Department, ii. 499
- - for Foreign Affairs ; ii. 504, how
he commtmicates with the
Sovereign on official business,
ib. 213
- - for Imlia, ii.. 570
- - f o r War, ii. ~30
Secretary of the Treasury, ii. 368, 461 ;
Parliamentary secretary, ib. 324, 333,
4.52; financial secretacy, 366, 454
Select committees, not to assume administrath·e functions, i. 257
- - utility of, within constitutional .
limits, i. 270; precedents of their
appointment and procedure, 272
Shelburne administration, i. 75; ii.133 ·
Sovereign, on the office of, i. 167-243
- personal irresponsibility of the, i.
168, 239, 242; his impersonality,
17 6; since the Revolution, ii. 136

•

•
•

•

-
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SOY
~ign, his powers in Anglo-Saxon

times, ii. 2, 7; elected by the Witan, 4;
aJld subsequently, 8 n.; his powers

afte:r the Conquest, 13; under prerogovernment, 37; his office

~ti -ve

&,~Jolished,

45

-with whom he may advise, i. 51
- n1ust act through a minister, i. 17 3; ii.
2 (],),
•
- his personal acts in government, i.
1 76; , interference in details of
g()vernment, ii. 135
-may employ a private secretary, i.
Hll

-

constitutional position defined, i. 201
eeremQnial functions, i. 204; social
p:re·eminence, 205
-political influence, i. 210; to be consulted on all state affairs, 230; and
nust have a veto on all acts of
g()vernment, ii, 208; and on· all
Bills before Parliament,. 316, 318
-his ]Jolitical neutrality, ii. 202, 206;
nudla1es between contending parties, 202; must not encroach on the
independence of Parliament, 203
~ appointment and dismissal of his
Ministers, i. 210, 217, 225 •
- com:munications with his Ministers,
i. 231; ii. 208; how he receives
Cabinet minutes and official papers,
210, 213
•
--..t roya,J sign-manual, j. 233, 238, 541 n.
- delega!ion of royal fuflctions, i. 233;
abeyance thereof, 235
•
- absellc~rom the realm, i. 234
- as a. wi1ltess, i. 243; as a churchwarden, 243 n.
- his prerogatives stated, 244, &c.
See also Crown; King; Ministers; Parliarne :nt; Prime Minister; Speech from
the Tl!rone; Victoria
Speaker of the HQuse of ~Commons, the
Crown addressed on his behalf, i. 367,
• 403
- - - h i s duty in' regard to supply
grants, i. 511 n.; 526
- - --his ~peech on presenting money
billS. for the royal assent, i.
531
Speech :from the Throne, described, ii.
288; :how framed, 293; address m
BllS'We:r to,. 294; by whom to be
movecL and seconded, 297; amendments
thereto, practice concerning; ib. 296
Standards of Weights and Measures
Depart>ment, described, ii. 674
Sta.nding Orders, theil• validity and
operation, i. 247 n.
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Standing Counsel to public departments,
may sit in House of Commons, ii.
266
Star Chamber, ii. 39, 43
Statistical Department (Board of Trade)
described, ii. 680
Stocks, redemption of, how effected, i.
516
Sugar duties, reduction of the, i. 519
Superannuation a.llowatl!es to public
officers, i. 397 ; ii. 448
Supply, origin of Parliamentary control
over, i. 38
- cannot be raised by prerogative, i.
286 •
-prerogative in relation to, i. 427
- only granted on demand of the
Crown, i. 428 ; petitions or motions for aid must be recommended
by the Crown, 429, 434; exceptions to and ev.asions of this rule,
' 435 ; supply votes must be initiated by Ministers, ii. 311, 366
- how granted by Parliament, i. 453 ;
grant refused, 508; approp1;iation
of, ii. 42
- temporary advances on government
responsibility, i. 456
- rights of the Commons concerning,
i. 457 ; ii. 20; rights of the Lords,
1. 458
-permanent grants, i. 471; annual
charges, 472
-preparation of the estimates, ii. 444
- presentation of estimates, i. 473;
supplementary estimates, 47 4 ; of
committees to revise estimates,
475, 597; classification of estimates, 480, 585 n. ; Ministers
charged with moving estimates, ii.
366
- motions for reduction of expenditure,
i. 478; minor items of estimates
rejected by the House, 490 ; effect
of important amendments to the
estimates upon the position of
Ministers, ii. 403
- yotes of credit, and votes on account,
i. 485; votes for payments within
the year, 571
- votes in committee of ways aud
means, i. 510
- admnces in anticipation of Appropriation Act, i. 511
- all financial operations to be submitted to Parliament, i. 515
- bills of supply and of appropriation,
i. b:!5
- RurphlEes on Army and Navy grants

•
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Treaties, right of making, i. 609 ;~
tion of Pal·liament iu relation thereto,

availal,Ie for deficiencies on similar
gr;LUtS, i, o28
See nlso, Budget Committee of Supply; Public Money; Taxation;
Treasury

rr'AX BILLS, precoodings on, i. 525 ,
Taxation, limits of prerogative in
regard~. i. 286, 427, 453
-by Parliament, origin of, ii. 20
- motions con~orning, should proceed
from Ministers, i. 4-11; ministerial
scheme amended by Parliament,
451, 517

•

-

abstract resolutions on, proposed by
private members, i. 445
- consists of annual and permanent
duties, i. 512
- when now rates of du,ty may bo
levied, i. 513; Umtou States' prac~
tice, 514 11,.
-local, on pul,lic property, ii. 477
Technical Instl'tlCtion, promotion of, ii.
652
'£olegraphs, cont.rol over, given to tho
Post Office, ii. 489
'l'omple, Sir William, his scheme for
reforming tho Pl'i1•yCouncil, ii. 69, 84
~rhom's case, i. 3;31
Thurlow, Lord Uhancollor, his lot1g retention of otlico, ii. 113 n. ; his final
dismissal, 328
Tmnsfors of army awl mwy grants.-Sae
'l'reasm·y
-- of civil service votes, not pol·missiblc,
i. 569
'fransport Office described, ii. 618
'l'roasuro trove, i. 456
'l'reasury regulates salaries and pen·
sions of public offic8rs, i. 395 ; duties
of the Board described, ii. 423, 438
Treasury to ttpply to Exchequer for
supplies granted by Parliament, i.
540

.

610

Troops.-See Army and Navy; China;
Indian Army ; Magistrates
UNAUTHORISED expenditure by
Government, how <ilealt with by
Parliament, i. 546
Under secretaries of ministeeial offices,
ropresen t their de>pitrtmen ts in Parliament, ii. 2.56; do 11ot; vacttto their
seats on appoint1n~mt, 25G ; IL limited.
number, only, may sit in HotJso of
Commons, 257.; appointment, of peers
to this office, 258 11. ; their position
and duties, 369, Hl7
Unexpended balarl)e& of grants to IJe
repaid to Exchequer, i. 486, 569;
differences between the Board of
Works and. the' :Eoard of Audit on
this point, 572
U nitod States of Arnerica, working of
their domocmtie institution.9, i. 1 7;
ohjoctionablo tomue of office therein,
379; judicial apr)ointments and remO\als therein, ii. 765
- - - prttctico in regard to the !eYy
ol' new duties, i. 514 n.
VICTORIA, Quec11, as a Sovereig~,
i. 70, 18~; ,1er original 1predilec·
• tion for the 'Whigs, ii. 206 ; her
strid impa1'tin.lity :t./;l all her
Ministers, 208
Volunteer Corps, formn.tion t\nll control
of, i. 323
Votes of censure, ii. 398
Votes of confidence, ii. 400
Votes of credit, and votes' 'on account,'
, i. 485 ; to bo included in till Appro, pria,tion Act, 5:l2
Votes of thanl<s for public sorvices, i. •

r

-

powers of, in controlling all piihlic
368
'
Votes of wtmt of con!idohce, ii. 39,5
expenditure, i. 556, 560, 58?.... ?· ....... ·. .
""- empowers Army and Navy depart~'
ments to 1\Se surplus of grants for
WALCH~REN expeaition, Cttse ,,f
deficiencies, i. 528, 560 ; subject
to the sanction of l'arliament,
the; 1. 171, 332
566
• , Wp,~p.ole, Sir R., ~1is ltlinisterit~l career,
-responsible for the audit of public , ' ii. 110, 120; h1s methods of gov<>rllaccounts, i. 574
mont, 122; his downfa.ll, 123
Treasury, First Lord of the, his posiWar, Secretary of State for, his office
tion and duties, ii. 424; the Junior
described, ii. 530; his relations to·
Lords, 448
wards tho Comrrunder-in-chief, 538,
547 · recent proofs of the eftieieucy
Treasury Bench, ii. 360
Treasury Chest :Fund described, i. 550
of tl~is depttrtment, ii. 178, 619 u .

, •

•

•
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~nd peace, prerogative in relation
to, I. 598 ; how far controllable by
Parliament, ib.
Way& and Means.-See Supply
W el~gton, ·Duke of, his administra~n, i. 114 ; plurality of offices held
bf him in 1834, ii. 170; urges
Prince Albert to accept the office of
Commandei·inchief, 564
Westbury, Lord Chancellor, case of, i.
424
Whig families, their political influence,
i. 4 '( ; their claim to nominate the
king's ~Iinisters, 6\), 218, 220.-See
also Governing .Families
Whippers-in, ii. 324
Wilde, M:t'. H. S., case of, i. 424
William III. as a constitutional sovereign, i. 44; appoi~ts the first parliamentary administration, 45; ii. 86,
97; his speeches to Parliament, 291
William IV. as a constitutional sovereign, i. 18.'); ii. 202

THE

William IV., his conduct in relation to
the Reform Bill, i. 65, 120
- dismisses his Ministers upon insufficient grounds, i. 67
Witenagemot, its constitution and
powers, ii. 3
Woods, Forests, &c., office of, describecl,

ii. 483
Works, office of, described, ii. 473
Writ, issue of a new, on a member
accepting office, ii. ~8, 285; on
elevation to the peerage, ib. 282 ; on
accepting the Chiltern Hundreds,
284
- not t'4 issue until expiry of time for
petitioning against the return, ii,
285

YEOMANRY Cavalry, vote to defray
the cost of drilling, i. 444
Y ~k, Duke of, enquiry into his official
l:mduet, i. 409
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