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• PREFACE .• 
• 

IN presenting this volume to the public, I h.~ve been • 
enabled to complete a design which I ha\'e long had in 
contm11plation, and which was partly fulfilled when, 
about thirteen years ago, I published my treatise on 
Parliamentary Government in England. In the pre
face to the first volume of that work, I alluded to the 
obvious want of some manual to explain the operation 
of "parliamentary government," in furtherance of its 
application to colonial institutions. For over a quar
ter of a century my own researches had been largely 
directed to this subject, in assisting Canadian statesmen 
in giving effect to the grant of" responsible govern
ment," which began to be extended to the colonies of 
Great Britain when it was introduced into Canada in 
1841. The fruit of this protracted investigation into~ 
hitherto untrodden field was embodied in the publica
tion, in 1867 and in 1869 respectively, of the volumes 
above mentioned, which, however imperfectly, supplied 
for the first time a practical exposition of" the laws, 
usages, and traditions of Parliamentary Government.'' 

The favour with which this attempt was received 
throughout the British dominions, and the desire so 
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• 
frequently expressed for additional information- upon 
the matter, rn its relation to the British colonies, have 
induced me to undertake the present work. . ' 

Desirous of avoiding needless repetitions, I have re-
f~rred to my former treatise in all point~ of detail or of 
general principle wherein colonia] practioo is profes
sedly. identical ~ith that of the mother country, and 
have aimed in th1s volume to treat the subject from a 
strictly colonial aspect. This has compelled me to cite, 
more frequently than I could have wished, my pre-

• vious pl'l~licaijon, as it still remains the only existing 
work devoted to the elucidation of this imp~rtant 
topic from a practical point of view. 

It will be noticed that I have bestowed much atten
tion to questions which have arisen in the working of 
the new constitution conferred upon the British North 
American colonies in 1867, when they were confede
rated into the Dominion of Canada. Whilst this por
tion of my work is primarily intended for Canadian 
use, it mny not be without interest or value in other 
parts of the empire, in anticipation of the contemplated 
introduction of similar institutions in South Africa• and 
in Australia. 

/,' In the discussion of certain weighty precedents which 
have been recently determined in Canada and else
where, it is not unlikely that the opinions I have 
expressed thereon may differ from those entertained 
by prominent public men who have taken part in their 
consideration and settlement. I would, however, ven
ture to affirm, that I have approached the investigation 
of these " burning questions " in an impartial spirit, 

• 
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havin'g no party bias or inclinations, ancl;eeking only 
the public good. If my criticisms contribute, in any 
measure, to promote that end, they will n<Jt have been 
In vam. • 

I would further remark that in this- as in ~y 
• 

larger work- I have directed parti~ular attention to 
the political functions of the Crowll, which are too 
frequently assumed to have been wholly obliterated 
wherever a "parliamentary government'' has been 
established. In combating this erroneous ide~ I have 
been careful t.o claim for a constitutional ·governor .. 
nothil'!g in excess of the recognized authority and voca
tion of the sovereign whom he represents; while, on 
the other hand, I have endeavoured to point out the 
beneficial effects resulting to the 'vhole community 
from the exercise of this superintending office, within 
the legitimate lines of its appropriate position in the 
body-politic. 

Practical statesmen are usually well-informed upon 
this question. But much ignorance and confusion of 
thought prevails upon it amongst all classes outside 
of Parliament. As was pertinently observed by the 
Marquis of Hartington (the leader of the Opposition in 
the House of Commons), in a debate during .the last, 
session of the Imperial Parliament, " There is no doubt 
that men of great ability, in periodicals of much politi: 
cal influence, have put forward doctrines respecting 
the relations of the Executive to Parliament and the 
Crown, which are altogether contrary to the doctrines 
which have been generally held on both sides of this 
House " (Hansard's Debates, vol. 246, p. 318). 
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If, then, I .appear to have laid too much stress, in 

this volume, upon those attributes and functions of the 
Crown whioh are lawfully exercisable by a governor 
under " responsible government," it ii because I am 
i:npressed with the great and growing necessity for 

• properly instruct~ng the public mind upon a vital ques-
tion of practical politics. But, as this treatise is in-

• 
tended to be expository and not speculative, I have 
uniformly refmined from obtruding individual opinions, 
and luw~ stated nothing therein that is not capable o£ 

·• proof and. col"foboration from the public utterances of 
English statesmen of the present day, irresrective 
of party divisions, and of unquestionable authority in 
the interpretation of our constitutional system. 

LrnnAnY OF PARLIAMENT, OTTAWA, CANADA, 

January 24, 1880. 

• 

ALPHEUS TODD. 

• 
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• PARLIAMENTARY GOVERNMENT • 
IN THE • 

BRITISH COLONIE~ . 
• 

CHAPTER I. • 

THE sm•EREIGN, IN RELATION TO PARLIAMENTARY GOVERN

MENT IN ENGLAND. 

.. 

THE government of England is conducted in confor- English 

mity with certain traditional maxims, which limit and ~{;::~~~~tu
regulate the exercise of all political powers in the state. maxiUls. 

These maxims are, for the most part, unwritten and 
conventional. They have never been declared in any 
formal charter or statute, but have developed, in the 
course of centuries, side by side with the written law. 
'fhey embody the n'latured experience of successive 
generations of statesmen in the conduct of public affairs, 
and are known as the precepts of the Constitution." 

Prominent amongst these constitutional maxims is 
the principle that "the king can do no wrong." Rightly .. 
understood, this precept means, that the personal actions 
of the sovereign, not being acts of government, are not 
under the cognizance of the law, and that as an indivi-

·rlual he is not amenable to any earthly power or jurisdic
tion. He is, nevertheless, in subjection to God and to 
the law. For the law controls the king, and it is, in 
fact, "the only rule and measure of the power of the 

& See Freeman, Growth of Eng. Constitution, chapter iii. 
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'Orown, and of the obedience of the people.': b • And 
while the 413overeign is personally irresponsible for all 
acts of government, yet the functions of royalty which 
appertain• to him in his political capacity -;ue regulated 
by law, or by constitutional precept, and must be dis-

• charged by him solely for the public good, and not to 
gmtify personnl inclinations. c • 

Before tHe H'evolntion of 1688, the monarchs of Eng
land ruled by voirtue of their prerogative, and with the 
aid of ministers of their own choice. 'fhese ministem 
had no nece:,;sary connection with Parliament; although, 
if peers of the realm, they were entitled to sit therein . 
The sovereign was the originator of his own policy, and 
was not bound to take advice before decidi~g upon 
affi1irs of state. Moreover, he was usually sufliciently 
conversant with the detttils of administration, to be able 
to govern independently of the consent of his ministers. 
'rhey wet'e only answerable to Parliament for high 
crimes and misdemeanors, anu f(jr acts of mal-adminis
tration which were directly attributable to themselves. 
'fhis method of government gave rise to frequent alter
cations and struggles between the Crown and Parlia
ment, which sometimes could only be decided by an 
appeal to the sword. 

• 'l'he Hevo1ution of Hi88 was the great epoch at 
-vvhich the power of the Crown was subjected to con-

• stitutionallimitations and restraints, for tho purpose of' 
bringing it into harmony with the will of Parliament. 
The foundation principle of monarchy, upon which the 
Constitution of England is based, was carefully main~ 
tained : the ancient maxim, that '' the king can do no 
wrong," was deliberately re-asserted, and thereby the. 
monarchy itself was protected from injurious aspersion 
or assault; but thi;s maxim was interpreted so as to 

h Sir R. ·walpole, in State TrialR, vol. xv. p. 115. 
• Todd, Parl. Govt. vol. i. pp. 168, 242. 

• 
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mean .that no mismanagement in government is im
putable to the sovereign personally. :~furthermore, 
another counterbalancing principle of equal importance 
was then brought into manifestation; nam!!ly, that no 
wrong can be done to the people for which the Con
stitution does not provide a remedy. The a.pplicatiOI1 
of these priflciples, at the period of the Revolution, to 
acts of government contributed to th~ introduction of 
our present political system, under•which ministers 
of state participate in all the functions of r;Jyalty, on 
condition that they assume a full responsibility for tho 
same, before Parliament and the people. And inas
much as no minister could appropriately•undertake to 
be res}'onsible for a policy which he could not control, 
or for acts which he did not approve, it has necessarily 
followed that the direction and administration of the 
policy of government has passed into the hands of the 
constitutional advisers of the Crown, for the time being; 
subject only to their continuing to retain the confidence 
of their sovereign and of Parliament, and to their admi
nistration of public affairs being approved both by the 
Crown and by the people. 

The three leading maxims of the British Constitu
tion, in its modern form and developments, are : the 
personal irresponsibility of the king; the responsibility 
of his ministers for all acts of the Crown ; and the in
quisitorial power and ultimate control of Parliament• 
These maxims Wf)re first distinctly asserted ancl•poten
tia1ly secured by the Revolution of 1688. Since that 
epoch, they have been gradually matured, by practice 
and precedent, so as to embody and constitute in their 
operation what is known as Parliamentary Government. 

Personal government by royal prerogative having 
given place, under the British Constitution as now inter
preted, to parliamentary government, the question arises 
as to what is the actual position, and what are the 

.. 

Definition 
of Parlia
mentary 
Govern
ment. 
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powers possessed hy the sovereign in connection there
with. To {tssume that the sovereign has become a 
cipher in the state,- " a dumb and senseless idol,"
without an)r measure of political power, is entirely in
eonsistent with the continued existenceein England of a 
inonarchien1 government. Such an assumption would 
trnm;form the queen's cn.binet ministers •into an oli
garchy, exercising an uncontrolled power over the pre
rogatives of the Grown and tho admini:'ltration of public 
affairs, upon the sole condition that they are able to 
secure and retain a majority in the popular branch of 
the leg:.i~lu.ture, to approve their policy and to justi(y 
their continua•nce in office. There lmve not been wrmt
ing some politicai thinkers who have argued in•favour 
of a system of this kind; but, however theoretically 
defensible it may appear from their point of view, it is 
not a true representation of the British Constitution, 
and, should it ever unhappily preva,il, would deprive us 
of one of the main socuritim> upon which the liberties of 
Engla,nd depend. 

Moreover, the fallacy of such an idea, and its con
trariety to existing constitutional practice, will be 
readily apparent to those who will refer to the ex
pressed opinions of the most eminent British sta~~smen 
of our own day upon this subject. Brougham, Gr<'y, 
Russell, Derby, Gladstone, Disraeli, and Stafford North
~ote- all of them representative men, of diverse par
ties -nave severally testified, upon diflerent occasions, 
to the vital and influential position which appertains. to 
the sovereign of Great Britain under parliamentary 
government. <I 

d See Todd, Pari. Govt., vol. i. pp. 170-212. (SAA hiR l1111anings of 
JJP· 201-211, vol. ii. pp. 205-214, Past Years, vol. i. for a reprint of 
408. Mr. Gladstone, in Contempo- both these articles.) "The consti
rary Review, vol xxvi. p. 10 ; and tutional maxim, 'the king reigns 
see, especially, his able paper, here- and does not govern,' has never been 
inafter cited, in the North Ameri- accepted in England in the sense of 
can Re-:iew, for Sept.-Oct. 1878, reducingthesovereigntoacipher.'" 
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It is true that, under our parliamentary system, 
which regards the sovereign as the repres:ntative and 
living symbol of the institutions of the count.ry,e rather 
than as an active, energetic personality, the personal 
will of the mon:'trch can only find a legitimate public. 
expression tl~rough official channels, or in the perform
nnce of nets of state which have lieen advised or 
approved by responsible ministers. ~ut we must not 
lose sight of the fact, that what has been termed the 
impersonality of the Crown only extends to direct acts 
of government; that the sovereign is no mere automa
ton, or ornamental appendage to the b~dy-p~ritic,
but is ile personage whose consent is necessary to every 
act of state, and who. possesses full discretionary 
powers to deliberate and determine upon every recom
mendation which is tendered for the royal sanction by 
the ministers of the Crovvn. As every important act 
-that is to say, every thing that is not in the nature 
of ordinary official routine, but which involves a dis
tinct policy, or would commit the Crown to a definite 
action, or line of conduct, which had not previously 
received the royal approbation- should first be sanc
tioned by the sovereign, the Crown is thereby enabled 
to exe!"cise a beneficial influence, and an active super
vision over the government of the empire; and an 
opportunity is afforded to the sovereign for exercising 
that "constitutional criticism" in all affairs of. state,• 
which is the undoubted right and duty of the Crown, 
and which, in its operation, Earl Grey and Mr. Disraeli, 
amongst living statesmen, have concurred in declaring 

· to be most salutary and efficacl.ous.r 
During the lifetime of the prince consort, her 

Mr. Cardwell's opinion (secretary 
of state for the colonies), cited in 
Commons Papers, 1867, v. 49, 
p .. 661. Hansard Debates, vol. 
clxxxviii. p. 1113, vol. cxci. p. 
1705: vol. cxlvi. p. 311. 

e Martin, Life of the Prince Con
sort, vol. iv. pp. 40, 1M. 

f Todd, Parl. Govt. vol. ii. pp. 
209, 212. 

Functions 
of tlw 
Crown. 

.. 
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present Most Gracious Majesty enjoyed, as is 'well 
known, exc~ptional advantages in the fulfilment of the 
arduous a~d responsible duties which devolve upon 
the Crown. The eminent qualities of Prince Albert, 
·his extensive and accurate political ·knowledge, and 
his varierl atta,inments in other fields of .-esearch and 
observation, enai>led him to render incalculable service 
to the queen, ~md his acknowledged constitutional 
position as her Majesty's alter ego, justified him in the 
performance of the onerous and multifarious dutieR, 
appertaining to the "consort and confidential adviser 
and as~istant pf a female sovereign." g 

After the lamented denth of the prince, iJ! 1861, 
her Majesty was compelled to withdraw, for a season, 
into 'retirement, and she has never since been able to 
J'esume, as fully n,s before, her public and ceremonial 
dutie::;. llut while her long continued seclusion has 
been :1 source of universal regret, and even to some 
extent of eompbint, "it is the only reproach which 
her people have ever addre::;sed to her." 1'en years 
a.ftor this overwhelming aflliction befell tho q neon, 
two eminent English statesmen gave assurance of her 
Majesty's unabated zeal and e:fliciency in tho fuHilment 
of all other duties appropriate to her exalted ~ation. 
Earl Granville, then secretary of state for foreign 
affi1irs, said, in the House of Lords, on August 8, 1871, 
•• I do ,11.0t know any time of her life when her Majesty 
has given more attention than she does at present to 
the current business of the state, or when the inte· 
rest she takes in all parliamentary and administrative 
measures, the knowledge she takes care to possess on · 
all important measures, whether home or foreign, and 
the supervision she exercises over all appointments to 
be made and honours to be distributed, have been more 

g For a discussion of the constitutional position of a prince consort, 
see ibid. vol. i. p. 195. 
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• strilcingly shown." He added, that so far from her 

Majesty, as some had surmised, "only get~ng informa
tion from one political party," it was characteristic of 
her "that, whatever party may be in power, she ever 
holds the most open and confidential communications. 
with them;"· but that, "without in any degree acting 
in a manner liable to misconstruction, Jlhe does see the 
leaders of the party in opposition to the government.''h 

A few weeks afterwards, Mr. Di~raeli (then the 
leader of the opposition) corroborated the foregoing 
statement; and took occasion to observe that, although 
the queen was still unable " to resume the per{o4:'mance 
of those public and active duties whicli it was once 
her pride and pleasure to fulfil," yet that, "with regard 
to those much higher duties which her Majesty is 
called upon to perform, she still performs them with a 
punctuality and a precision which have certainly never 
been surpassed and rarely equalled by any monarch of 
these realms." He went on to say that "a very erro
neous impression is prevalent respecting the duties of 
a sovereign of this country. Those duties are multi
fiuious; they are weighty; they are incessant. I will 
venture to say that no head of any department of the 
state •performs more laborious duties than those which 
fall to the sovereign of this country. There is no 
despatch received from abroad, nor any sent from the 
country, which is not submitted to the queen; th~ 
whole of the national administration of this country 
greatly depends upon the sign-manual; and of our 
present sovereign it may be said that her signature 
has never been placed to any public document of which 
she did not approve. Cabinet councils . . . are re
ported and communicated on their termination by the 

h Hans. Deb. vol. ccviii. p. 1069. mons, in the debate on May 13, 1879, 
See a]s·o the observations of Sir Staf- on the Prerogative of the Crown. 
ford Northcote (chancellor of the Ibid. vol. ccxh·i. p. 311. 
exchequer) in the House of Com-

.. 
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minister to the sovereign, and they often call from 
her remark~ that are critical, and necessarily require 
considerable attention," ... and "such complete mas::. 
tery of wl:at has occurred in this country, and of the 
,great, important subjects of state po!icy, foreign and 
domestic, for the last thirty years," is t-JOssessed by 
the queen, that.'' he must be a wise man who could 
not profit by her judgment and experience." i 

Adverting to ~ point referred to in Earl Granville's 
speech, in 1871, above cited, and discussing the deli
cate constitutional question involved in the peculiar 
relntions. occupied, as well by Baron Stockmar and 
by the prince consort, in their lifetime, towards the 
Throne, Mr. Gladstone- speaking with the ·weight 
which belongs to his position as an ex-prime-minister, 
and with the precision which distinguishes his utter
ances upon public questions - claims for the sove
reign, liLerty to seek for information, to assist her ovvn 
judgment, from every available source at her com
mand. He says, "it does not seem easy to limit the 
sovereigu'H right of taking friendly counsel, by any 
absolute rule, to tho ca::;e of a husband. If it is the 
qnoen'K duty to form a judgment upon Important 
proposals submitted to her by her ministers, she has 
an imlispnta,ble right to the use of all instruments 
which will enable her to discharge that duty with 
().tTE~ct; subject always, and subject only, to the one 
vital condition that they do not disturb the relation, 
on which the whole machinery of the Constitution 
hinges, between those ministers and the queen. She 
cannot, therefore, as a rule, legitimately consult in 
privnte on political matters with the party in opposi-

t Speech a,t Hughendon, on Sept. proval of her Majesty, are cited in 
26, 1871. Remarkable examples of Martin's Life of the Prince Consort, 
judicious and efficacious criticism vol. iv. pp. 78, 88, 90, 201-205, 284, 
upon ministerial rneasures, submit- 310, 486. 
ted for the consideration and ap-
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tion to the government of the day; but she will have 
copious public means, in common with the ~est of the 
nation, for knowing their general views, thro.ugh Par
liament and the press. She cannot consult at all, 
except in the strictest secrecy; for the doubts, the • 
misgivings, th~ inquiries, which accompany all impar
tial deliberation in the mind of a sove.-eign as well as 
of a subject, and which would transpire in the course 
of promiscuous conversation, are not matters fit for 
exhibition to the world." Of such private and con
fidential counsellors, Prince Albert was a conspicuouH 
and truly normal example; "and another,. hardly less 
normal, was Baron Stockmar. Both of them observed, 
all along: the essential condition, without which their 
action would have been not only most perilous, but 
most mischievous. That is to say, they never affected 
or set up any separate province or authority of their 
own; never aimed at standing as an opaque medium 
between the sovereign and her constitutional advisers. 

• In their legitimate place, they took up their position 
behind the queen; but not, so to speak, behind the 
Throne. They assisted her in arriving at her conclu
sions ; but those conclusions, once adopted, were hers 
and heJaS alone. She, and she only, could be recog
nized by a minister as speaking for the monarch's 
office. 'rhe prince, lofty as was his position, and ex
cellent as was his capacity, vanished as it were frorr). • 
view, and did not and could not carry, as towards 
them, a single ounce of substantive authority."j 

Coinciding, unreservedly, in the caution conveyed 
in the foregoing extract, tts to the need for the most 
scrupulous a,voidance, on the part of the sovereign, of 
any communication with non-official persons, which 
would justify an imputation of a desire to revive the 

i Gladstone's Gleanings of Past Years, vol. i. pp. 72-74. 
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unconstitutional practices of a former reign;-· when 
there was• an influence behind the Throne, known as 
that of '!the king's friends," k_ and repudiating any 
ttttempt to distmb the harmonious relations which 

• should always subsist between the Crown and its con
stiLutional advisers,- we may nevertl~eless perceive, 
in the frank a~nission of the right of the sovereign to 

Inrlc>pcn- avail herself of all proper means to enlighten and in
~\~',',',t,~;"~~;c form her own ·judgment, how completely the indepen
bovurui:;ll. denL position of the sovereign of Great Britain, under 

parliamentary goverriment, is recognized by English 
state~n:tcn .• We may also learn from this argument 
that no obstacle should be interposed to prevent any 
legitimate endeavour, by the sovereign, to obtain all 
needful assistance to enable her to fulfil her constitu
tional functions to the best advantage. The possible 
abuse of such freedom of action, in any given case, 
would be effectually restrained by the equally inde
pendent attitude of ministers towards the Crown; by 
their liberty to accept or to reject the ultimate con- • 
elusions of the sovereign upon all public questions; 
and by the consideration that they alone are held 
responsible to Pa,rliament nnd to the nation for every 
act of state, and for everything which is doi"W) in the 

Vnlue of 
the sove
reign's of• 
fice. 

name of the Crown. 
Bearing in mind the weight of responsibility which 

dev~lves upon the sovereign, personally, in the fulfil
ment of the onerous functions of royalty, it is manifest 
that a constitutional monarch " should be, if possible, 
the best informed person in the empire, as to the pro
gress of political events, and the current of political 
opinion, both at home and abroad." "Ministers change, 
and when they go out of office lose the means of access 
to the best information, which they had formerly at 

k See Todd, Parl. Govt. vol. i. p. 49. 
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comman'd. The sovereign remains, and to him this in
formation is always open." Moreover," the ~nost patri
otic minister has to think of his party. His judgment, 
therefore, is often insensibly warped by party conside
rations. Not so the constitutional sovereign, who is • 
exposed to no.such disturbing agency. As the perma
nent head of the na,tion, he has only t~ consider what 
is best for its welfare and its honour; and his accumu-• lated knowledge and experience, and his calm and 
practised judgment, are always available, in council, 
to the ministry for the time, without distinction of 
party." 1 

• • • 

A con~titutional ruler is, in fact, the permanent presi
dent of his own ministry; with liberty to share in the 
initiation, as well as in the maturing of public measures: 
provided only, that he does not limit the right of his 
ministers to deliberate, in private, before submitting 
for his approval their conclusions in council; and that 
they, on their part, are equally careful to afford to 

• their sovereign an opportunity of exercising an inde
pendent judgment upon whatever. advice they may 
tender for his acceptance. 

In subjecting that advice to the scrutiny of a mind 
intent ~nly upon promoting the public good, an ex-· 
perienced and sagacious sovereign is able (should the 
necessity unfortunately arise) to detect and rebuke 
selfish and unworthy aims, unmask the charac~r of
measures which may have been prompted by party 
motives rather than by a regard for the interests of 
the state, and exert, towards his ministers, on the public 
·behalf, a healthy moral suasion, capable of correcting 
the injurious operation of partisan or sectional influ
ences. 

As Earl Grey has pointed out, in his admirable Essay 

1 Prince Albert's Memorandum, in Martin's Life of the Prince Consort, 
vol. ii. p. 159. 



• 

12 THE SOVEREIGN, IN RELATION TO 

• 
on Parliamentary Government, the obligation· imposed 

Safe- upon the f1ov.ereibO'n's ministers that they should obtain guards 
against the direct sanction of the Crown for all their most im-
abusc of <l' 
ministcri- portant measures is a safeguard against abuse. "'l'he 
al power,. Crown, it is true, seldom refuses to act upon advice 

deliberately pressed upon it by its serv..,nts, nor could 
it do so frequ~ntly without creating great inconve
nience. But tho sovereigns of this country may, and 
generally have; exercised much influence over the con
duct of the government; and in extreme cases the 
power of the Crown to refnsc its consent to what is 
propds~d bY. its serva,nts may be used with the greatest 
benefit to the nation." m 

Should it bEl needful for the sovereign to p;.oceed to 
extremity, and rqjcct the advice of his ministers, upon 
a pneticular occasion, it is (()r them to consider whether 
they will deior to tho judgment of their sovereign, or 
insist upon their own opinion ; and as a last resort they 
must decide whether they will yield the point of difter
ence, or tender their resignations. ·For a minister, in • 
such a position,"' is bound either to obey the Crown, or 
to lc~wc to tho Crown th1tt full liberty which the Crown 
must possess of no longer continuing thttt rnini:;:ter in 
office." n • 

. or of roy- In such an emergency, of course, the personal will 
:M~tho- and opinions of the sovereign are, for the tirne, nppa~ 

-r .. ~nt ~nd predominant. But these occasions are of rare 
occurrence in the practical operation of parliamentary 
government. And when they do happen, all possible 
abuse is prevented by the necessity which then arises 
for the sovereign to find other advisers, who are willing 
to accept his views, and become responsible for them to 
Parliament and to the country. Should he fail in this 
endeavour, then comes into operation one of those sahi'~ 

m Grey, Parl. Govt. (ed. 1864) p. 5. . 
~ Lord John Russell, Hansard's Debates, vol. cx1x. p. 90. 
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tary cheoks, which the practice of the Constitution has • 
imposed upon the exercise of the royal p1~rogative, 
and the sovereign is compelled to abandon a line of 
conduct for which he cannot find any statesmen who 
are willing to become responsible. 

But if, in the question at issue between the sove
reign and his Ininisters, those ministers are sustained 
by a majority in the Commons, House ·of Parliament, 
or are in the enjoyment of the confidencl:! of that house 
upon their general policy, it is still open to the Crown 
to appeal to the country. In order that the sovereign 
may be able to appeal, in a constitutional manner,from 
the advice of his ministers, and from th~ exrjressed 
approval "'f the ministerial policy by the popular 
chamber, recourse must be had to the prerogative of 
dissolution. It is true that this prerogative, like all 
other acts of sovereignty, is ordinarily exercised upon 
the ad vice of ministers, for the purpose of determining 
an issue between themselves and the House of Com-

Jtrerog.a
tive of <lis
solution. 

• mons. But it may suitably be resorted to by the sove
reign, after the resignation or dismissal of ministers 
whose advice the sovereign has been unable to accept, 
or whose policy and public conduct the sovereign has 
ceased t~ approve. This reserved power is inherent in 
the Crown, in the English Constitution : although it 
can only be constitutionally invoked upon grave neces
sity, and for reasons which are capable of being ex
plained and justified to Parliament. And, as a sectTtity 
against arbitrary or unreasonable action on the part of 
the sovereign, it is needfnl that a new administration 
~;l10nld first be formed, who are willing to assume 
responsibility for the action of the Crown in the dis
missal or resignation of their predecessors; and for any 
consequent appeal to the constituencies. And, fur
thermore, that there should be a reasonable ground for 
believing that, upon the question involved in the 

., 
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• change of administration, the existing HOl.ISG of Com
mons doe.; not correctly represent the opinions and 
wishes ofthe rtation." 

"The ~overeign ctmnot, indeed, impose a policy, either 
upon his minister or his Parliament,• but he can dismiss 
his minister, and he can appeal to the country against 
the judgment of Pa.rliament. George III. was strictly 
within his rigl:ts when he dismissed the Coalition [both 
in 1784 and irt' 1807]. William IV. was equally within 
his rights when he dismissed Lord Melbourne, and 
n.ppealed to the country. In these several cases n 
gTeat ~ uestion of policy was rai~;ed, and determined by 
competent •authority. In tho one case [or, rather, in 
the first two cases], the action of the king- was con
firmed by the nation; in the other, it was reversed. 
Everything was clone constitutionally and in order." ~' 

DiilcrenecR of opinion, between the sovereign and his 
\'lll'PS be-
1\Vl'l'll mi- constitutional advisers, upon minor matters, are eaRily 
ni.-d(•rs t't l f ]' t J • . • ""<1 the :-mscep JO eo· aC.JUStrnen , JY concess10n or compronnse. 
Crown. But vital and essential disagreement must. inevitably. 

result in a snrrouder of the question at issue, or in n 
cha.ng.o of miniBterR. And the practical obligation, 
whieh tho Crown thereby incurs, of finding a ministry 
who are wi1linbo· to assume full responsibility: for the 

~ . 
policy which oecasioned tho transfer of power to them• 
selves, and the necessity for a ratifieation of that P?licy 
by the new1y eleeted House of Commons, will always 

-su~e to restrain the Crown from an und ne exercise 
of prerogative in this direetion; and from the endeavour 
to impress the personal will of the sovereign upon the 
government of the empire, where that will is not su~
tained and approved, in the last resort, by public opinion 
and national consent. 

0 See Todd, Parl. Govt. vol. i. 
p. 220: vol. ii. p. 40i) et seq. 

P Edinburgh Revie,w,July, 1878, 

p. 274, and see Mr. Gladstone's re
marks in his Gleanings of Past 
Years, vol. i. p. 231. 
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Ample security is thus obtained that no changes of" 
administration will be effected by the int81fvention of 
the Crown, but such as would ultimately commend 
themselves to the judgment of Parliament. • 

The right of a ~vereign to dismiss his ministers is 
unquestionable; but that right should be exercised • 
solely in the "interests of the state, and on grounds 
which can be justified to Parliament. • By the opera
tion of this principle, the personal int~rference of the 
sovereign in state affairs is restrained within appropriate 
limits. It is prevented from assuming an arbitrary or 
self-willed aspect, and is rendered constitutional and 
beneficent. • • -

Thus f:n, we have been endeavouring to ascertain the Limita-
tions on exact limits within which, in the constitutional monar- tlll' action 

chy of Great Britain, the Crown is competent to act, in (;~,~;~~1 . 
accepting or rejecting the advice of ministers who are 
responsible to Parliament for the government of the 
empire. We have considered the circumstances under 

• which the sovereign would be justified in withholding 
his consent from recommendations submitted for his 
approval, and the ultimate consequences of su.ch dis
agreement. And we have arrived at the conclusion that, 
under parliamentary government, the national will, as 

• conveyed to the sovereign through ministers in whom 
Parliament, and particularly the House of Commons, 
has placed its confidence, must finally and absolutelJ: 
prevail. ___.-

The unqualified acceptance and cordial recognition 
of this principle, by the occupants of the throne, since 
~he constitutional system of England has assumed its 
present shape, have contributed to produce the best 
understanding between the sovereign and Parliament 
without hindering the exercise of the rightful influence 
of the monarch in the conduct of public affairs. 

On the one hand, the sov~reign s\~-~tt~.4)Wnk1y and 

23908 ~fld' 4~ - -;-1 2 ,I U t l9GQ ~ IJIM1tY. ~-· • • 
'\. --'~ 

RAMMW'~· 
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IntC'rac
tion h<'
iwC'<~ll the 
Crown 
~UH! its ad-

iwnourably, and with all his might, the ministry for the 
time being, so long as it commands a 'majority in the 
House of Commons, and administers the government 
with integrity, ior the welfare of the nation. Elevated viscrs. 

-

• above the blinding influences of par~y, and intent only 
upon promoting iihe public good, the sovereign never 
ceases to influence, by opinion or ::mgge~ion, the direc
tion of the stat~. And to this end he is free to avail 
himself of all tke opportunities afforded by his exalted 
station and eminent advantages. By suggestion or 
remonBtranco, by impartial advice, and by enlightened 
critici....,m, proceeding from a mind that should be richly 
stored ~ith knowledge and experience upon all affitirs· 
of state, or questions of public pol.icy, that "lnight at 
any time demand eonsideration or settlement, the in
fluence of the monarch may be legitimately exercised 
and expressed. But the final conclusion of the matter 
must reRt with the minister, upon whom devolves 
respon::<ibility to Parliament for every act of execu
tive authority. 

l.,.IH'(','.;{'l~V

l'd :~pplica
tion ol' 
lllilliHff1ri
aJ l'('Hpon
siiJility. 

On the other hand, it is in the highest degree unwar-
rantable to aRBume that any exception exists to the 
operation of the constitutional rule whieh requires that 
the ministers of tho Crown should be held responsible 
fot the performance, by the sovereign, of ali acts of 
state. It is obviously impossible to require responsi
bility where power has not been previously entrusted. 

-:tcC'(trdingly, an endeavour to exempt from the opera
tion of this rule the exercise of any prerogative, or the . 
fulfilment of any function of royalty, would be a viola
tion of the first principles of parliamentary govern. 
ment. The prerogatives of the Crown in relation to 
the army and navy, and in the direction of the fo
reign policy of the empire, were at first, and for a time, 
practically excluded from ministerial control; but these 
monarc~1ical functions gr_adually became subject to the 
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supervisi\ln of ministers :q and it is now obvious that • 
any attempt on "the part of the sovereign t<1 retain in 
his own hands power, in respect to military administra
tion or diplomacy, would be as inconsistent with con
stitutional usage :ts would be the personal and direct • 

·interference by the sovereign in domestic affairs. In 
all acts of government, the ministers of .the Crown are 
required to assume, on behalf of and with the consent 
of the svvereign, the burden of perso11al power, and 
thereby relieve the Crown of all personal responsibility. 
Even in his choice of a first minister, which has been 
termed "the only personal act the King of England 
has to perform," r that choice is practicall_y1 infl~enced 
by the n~essity for its being confirmed by the appro
bation of Parliament: so that, in a constitutional point 
of view, so universal is this principle that." there is 
not a moment in the king's life, from his accession to 
his demise, during which there is not some one respon
sible to Parliament for his public conduct; and 'there 

• can be no exercise of the Crown's authority for which 
it must not find some minister willing to make himself 
responsible.'" s 

The personal irresponsibility of the sovereign, and 

q See Tbdd, Pari. Govt. vol. i. which could be the subject of cen-
pp. 44, 56. sure or blame." (See :Mr. Court-

r By the Duke of Wellington: ney's speech in Hans. Deb. vol. 
see Colchester Diary, vol. iii. p. ccxlvi. p. 253.) The reasonableness 
501. of such a rule, as well as its I~-

• Todd, vol. i. p. 170. The po- sity, cannot be questioned. • n 
litical acts of the sovereign during incoming premier, in order to jus
a ministerial interregnum are no tify his own acceptance of office, 
exceptions to this rule. \Vhen Sir must acqitahit hhnself with the cir
Robert Peel took office, after the cumstauces in which the offer is 
dismissal, by \Villiam IV. of the made, including all that has been 
Melbourne administration, he "ac- done since the office became vacant; 
cepted the responsibility of every- and his acceptance of office thus be
thing that had been done in the comes a guarantee to the nation, 
interval between his accession to that to the best of his judg1nent 
office and the dismissal " of his pre- and conscience everything has been 
decessor, thereby proving that not rightly done." (Henry Dunckley, 
even in such an extreme case "could in Fortnightly Review, June 1879, 
the Crown itself commit an act p. 870.) 

2 
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• 
!f{.f,~1\<:~~;f his absolute immunity from the consequence-s of mis-
thl· ";,·u- governme!lt, is a fixed principle in the English political 
rdgn, Hystem. "rflwre is no provision in the Jaw of the 

-

United 13!Jnpire, or in the machinery of the Constitution, 
• for calling the sovereign to accoun~; and only in one 

solitary and improbable, but perfectly defined, case,
that of his su~mitting to the jurisdiction of the Pope, 
-is he deprived by statute of the throne. Setting 
aside that peeL,liar exception, the off"pring of a neces
sity sti11 freshly felt when it was mnde, the Constitution 
n1ight seem to be founded on the belief of a real 
in!idiibility in its head." 

The eabi- The· coui1terpoiRo and correlative of this constit;n-
lleL 

tional maxim is in another, no less import:t'nt, which 
affixes upon the cabinet- in other words, upon the 
m1viscn; ~tnd miniRtcrs of the Crown-the ultimate and 
1m qualified "responsibility of deciding what shall be 
-,one in the Crown's na.me, in every branch of adminis
tra,t,ion, and every department of policy, coupled only 
with the alternative of ceasing to be ministers, if what • 
thoy may advisectly deem the requisite power of a,ction 
he denied them." The political action of the monarch 
mnRt invariably ::md "everywhere be mediate, and con~ 
<litional upon the concurrence of confidential a.dvisers." 
He cannot "assume or claim for himself final or pre
ponderating, or even independent, power in any one 

_.,department of state." 
'h'"The cabinet is the threefold hinge that connects 

together for action the British Constitution of King or 
Queen, Lords, and Commons. Upon it is concentrated 
the whole strain of the government, and it constituteto, 
from day to day, the true centre of gravity for the 
working system of the state, although the u1timat,e 
superiority of force resides in the representative cham
ber." And upon the cabinet "it devolves to provide 
that the House of Parliament shall loyally couni3el and 
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serve the Crown, and that the Crown shall act strictly 
in accordance with its obligations to the n;tion." It 
is, therefore, incumbent upon ministers aJ.ways to 
remember that they are charged with the defence and 
maintenance of tl"l.e rights of the Crown under the l1uty of 

British Constitt.ltion, and that it is their especial duty to minist~rs 
to the• 

protect and preserve intact, to the uimost of their Crown. 

power, the royal prerogative. Practicapy, ever since 
the commencement of the Reform movement, in 1830, 
the constitutional monarchy of England has been in 

. danger, through the onward progress of democratic 
ideas, of being converted into a purely .ministerial . -. 
oligarchy; to the detriment, not only of the personal 
rights of•the Crown in the body-politic, but also of 
those vital interests therein which are of national con-
cern, and which it is the peculiar province of the sove-
reign to conserve. It is upon the :fidelity of ministers 
to the principles of the Constitution, as well as upon 
their personal loyalty to the sovereign, that the nation 

• must rely for the prevention of such a calamity. 
"This ring of responsible ministerial agency forms a 
fence around the person of the sovereign, which has 
thus far proved impregna,ble to all assaults. 

" In t~e face of the country, the sovereign and the 
ministers are an absolute unity. The one may con
cede to the other: but the limits of concessions by the 
sovereign is at the point where he becomes willin~,~""" 
try the experiment of changing his government; and 
the limit of concession by the ministers is at the point 
where they become unwilling to bear, what in all cir· 
cumstances they must bear while they remain ministers, 
the undivided responsibility of all that is done in the 
Crown's name.'' 

"The.re is, indeed, one great and critical act, the 
responsibility for which falls momentarily or provision
ally on the sovereign; it is the dismissal of an existing 



,. 

20 THE SOVEREIGN, IN RELATION TO 

• 
DismiRsal ministry, and the appointment of a new one:'' · "Un
of minis-
ters. conditionllly entitled to dismiss the ministers, the 

. -. 

sovcreigv. can, of course, choose his own opportunity. 
He may defy the Parliament, if he can count upon the 

• people. William IV., in the year 1~34 [when he dis
missed the government of Lord M~lbourne], had 
neither Parliawent nor people with him. His act was 
within the limits of the Constitution, for it was covered 
by the responsibility of the acceding ministry. But it 
reduced the liberal. m::1:jority from a number considera
bly beyond three hundred to about thirty, and it con-
stituleil an. exceptional, but very real and la,rge, action 
on the politics of the country by the direct will of the 
l 

. ,, • 
nng. 

"But this power of ·dismissing a ministry at will, 
large as it may be under given circumstances, is neither 
the safest, nor the only power which, in the ordinary 
course of things, falls constitutionally to the personal 

Constitu
tional 
pow<•rs of 
till' HOVC-

share of the wearer of the Crown. He is entitled, on 
all subjects coming before the ministry, to knowledge • 
and opportunities of discussion unlimited save by the 
iron necessities of business. Though decisions must 
ultimately conform to the sense of those who are to be 

reign. 

responsible for them, yet their business is tQ inform 
and persuade the sovereign, not to overrule him. 
Were it possible for him, within the limits of human 

-t.im.e and strength, to enter actively into all public 
transactions, he would be fully entitled to do so. 
What is actually submitted is supposed to be the most 
fruitful and important part, the cream of afihirs. In 
the discussion of them, the monarch has more tha.n 
one advantage over his advisers.'' "He may be there
fore a weighty factor in all deliberations of state." 
The sovereign is, moreover, entitled to invite the con
sideration of ministers to any matter or question which 
may appear to the Crown to be deserving of atten-
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tion. • This privilege is not to be regarded as warrant
ing the initiation,. by the sovereign, of ql~stions of 
public policy, in derogation of the special functions 
and responsibility of the advisers of the Crown. The 
right to initiate, in the sense of dictation, would in- • 
volve a claim to control or impair the right of free 
deliberation, and would savour too m~h of personal 
government. . It is otherwise when the sovereign 
simply suggests to ministers topics or• arguments, in 
relation to public affairs, to which their consideration is 
invited, without endeavouring to coerce their freedom 
of action or of deliberation thereon. If the mjnrstry 
agree to carry out such suggestions, they must do so 
on conditton of assuming entire responsibility for the 
same; for no responsibility can be attached to the 
Crown itself. After all, the power of the sovereign 
"spontaneously takes the form of influence; and the 
amount of it depends on a variety of circumstances, 
-on talent, experience~ tact, weight of character, 

• steady untiring industry, and habitual presence at the 
seat of government. In proportion as any of these 
might fail, the real and legitimate influence of the 
monarch over the course of affairs would diminish; in 
proportion as they attain to fuller action, it would 

• increase. It is a moral, not a coercive, influence. It 
operates through the will and reason of the ministry, 
not over or aga.inst them." ~· 

Finally," it is a cardinal axiom of the modern British Supre

Constitution, that the House of Commons is the great- ti~~cf:r~~se 
est of the powers of the state." It is to the House of of Com-

C<;>mmons that every act of government, performed by 
responsible ministers in the name and on behalf of the 
Crown, must be explained and justified, and by them 
that it must be ultimately approved. And " the sole 
appeal from the verdict of the house is a rightful ap-

mons. 
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peal to those from whom it received its· commis
sion.'' t • 

The strict adherence to the maxims of parliamentary 
govcrnn;ent which has characterized the conduct of her 
.Majesty Queen Victoria, since hm• accession to the 
throne, is too well known to need remark in these 
pages. But it.fortunately happens that the public has 
been placed in possession of her .Majesty's own ideas of 
her duty as n, eonstitutional sovereign. Writing to the 
Emperor Napoleon III., in explan:ttion of the difference 
between the English and French systems of govern· 
mcn•t, the Queen observes : '' I am bound by certain 
rules ~,nd "usages. I have no uncontrolled power of 
decision. I must adopt the advice of a ~ouncil of 
responsible ministers, and these ministers have to meet 
and to agree on a course of action, after having arrived 
at a joint conviction of its justice and utility. 'fhey 
have, at the same time, to take care that the steps 
which they wish to take are not only in accordance 
with the best interests of the country, but also such • 
that they can be expla,ined to and defended in Parlia
ment, and that their :fitness may be brought home to 
the conviction of the nntion." In this system, her 
.Majesty proceeds to point out, she has an adv\l'ntage of 
which the Emperor of the French is deprive·d: "1 can 
allow my policy free scope to work out its own conse-

• guences, certain of the steady and consistent support 
~my own people, who, having had a Rhare in determin

ing my policy, feel themselves to be identified with it." u 

t The quotations, in the seven 
preceding paragraphs, are taken 
from a paper by the Rt. Hon. W. E. 
Gladstone with the fanciful title of 
" Kin beyond the Sea,'' ftrst pub
lished in the" North American Re
view" for Sept.-Oct. 1878, (and 
afterwards included. in his '' Glean
ings of Past Years," vol. i. pp. 203-
248) which met my eye after the 
previous pages were written. The 

intrinsic value of Mr. Gladstone's 
observations upon the question u~l
der discussion, and their complete 
accord with the opinions advanced 
in the text,"inrlnced me to epitomize 
them, in this form, as corroborating 
my own exposition of the subject. 
The whole paper is deserving of 
careful study. 

u Martin, Life of the Prince 
Consort, vol. iii. pp. 397, 398. 

• 
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From ·the secrecy which properly enshrines the inter-• 
course between the Crown and its advisert, it rarely 
happens that the opinions or conduct of the sovereign 
in governmental matters become known to lhe public 
at large. AccorCPingly, those functions of the Crown 
which are most beneficial in their operation are apt to 
be undervalue•d ; because, whilst strictll constitutional, 
they are hidden from the public eye. But no atten
tive reader of English political history, 'Since the acces
sion of Queen Victoria, can fail to have noted frequent 
instances of timely action, wise interposition, or valu
able suggestion upon affairs of state, which have. ema
nated from her Most Gracious Majesty or her consort; 
and whieh, being approved and endorsed by the exist
ing administration, have contributed largely to the pro
motion of the public good. In Martin's Life of Prince 
Albert, especially, repeated mention is made of valuable 
memorandums upon public questions, prepared by the 
queen, or by the prince on her behalf, and submitted 

• for the consideration of ministers. These papers were 
often of great service, and sometimes contained the 
germs of practical administrative reforms, which, sooner 
or later, were advantageously accomplished. And this 
was in. addition to the unceasing exercise, by the 
sovereign, of that "constitutional criticism" over all 
state papers, already referred to; and which on one 
memorable occasion (during" the Trent affair" in 1861) 
led to the modification of terms of remonstranc!Mfa~ 
dressed in a despatch to the United States govern~ 
ment, and largely contributed to avert a threatened 
rupture between Great Britain and America.v 
· rrhese facts and considerations may suffice to explain 
the aetna] position and powers of a British sovereign, 
under parliamentary government. 

v Martin, Life of the Prince Consort, vol. ii. pp. 433-445 ; vol. iii. 
pp. 146, 382. 

.. 
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• CHAPTER II . 

• TilE APPLICATION OF PARLIAMENTARY GOVERNMENT TO 
COLONIAL INSTITUTIONS. 

LET to~.s now turn our attention to the· colonies of Great 
Britain; and· briefly examine the reasons which led to 
the introduction therein of the political syste!n of the 
mother country. This will lead us to consider the man~ 
nor in which parliamentary government has been ap~ 
plied to colonial institutions. 

Until within the past forty years, the administration 
of public affairs in such of the British Colonies as were 
in the possession of representative institutions was un~ 
deniably in an unsatisfactory state. An irresponsible 
system of government prevailed therein, which was 
analogous to the method of administrntion in England 
under the personal rule of the house of Stuart. • 

Under this polity, the responsibility of government 
was centred, absolutely and exclusively, in the gover
nor. He was, indeed, assisted by an executive council, 
nomtnated by the Crown, and selected from the princi
pal administrative officers in the colony. But these 
functionaries, though accountable to the Crown for 
the faithful discharge of their respective official duties,. 
were not answerable, either individually or collectively, 
for the result of the advice they might offer to the 
governor. He consulted them at his own discretion ; 
and the responsibility of government in no way devolved 
upon them. This rested solely upon the governor ; and 

• 
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he was ·responsible only to ihe supreme authority of 
the empire.a • 

Complaints of misgovernment, and of the want of Defects of 

h b 1 . d l . I .. b a· the old armony etween t 1e executive an egis at1ve o 1es, colonial 

in the principal co!onies of Great Britain, were frequent; system. 

and the necessity for some reform in colonial adminis- • 
tration was obvious and unquestionable, though the • sagacity of British statesmen was severely tried to find 
an adequate solution of this perplexmg and difficult 
problem. It was during the administration of Lord 
Melbourne (in the years 1835 to 1841) that a remedy 
was first devised for colonial grievances, whereby the 
prevailing discontents in the colonies wete removed. 
This wa~ effected by the wise adaptation of British con
stitutional principles to colonial polity; and by the 
gradual introduction into each dependency, according 
to its political condition and circumstances, of the prin
ciple of self-government in all matters of local concern, 
coupled wi:th the unreserved application, in regard to 

• the same, of the constitutional maxim of ministerial 
responsibility to the colonial assembly.b 

During the period of transition from the paternal 
government of . the colonial office in London to the es
tablishpent of self-government in British North America 
and in Australia, the office of her Majesty's secretary 
of state for the colonies was held, first, by Lord John 
Russell, from 1839 to 1841; and afterwards in succession, 
from 1841 to 1852, by Lord Stanley, by Mr. Gladston"e, 
and by Earl Grey. So that all these eminent statesmen, 
representing both political parties, shared in the work of 
.extending to the most distant pa,rts of the empire, the 
full benefits of the British Constitution. 

The change to "responsible government" was one 

a Votes and Proc. Leg. Assembly, b Mills, Colonial Constitutions, 
New South Wales, 1859-60, vol. i. Introd. p. xlviii. 
p. 1130. 
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·which required no legislative process to effect or "ratify 
it. It scafcely necessitated any alteration in the go
vernor's "Commission and Instructions;" although, as 
the new system has matured, these organic instruments 
of colonial government have been occasionally modified, 
so as to bring them into more perfect accord with the 
existing polity .• The only definite change in the royal 
instructions upon the introduction of responsible go
vernment into 'f1 colony was to provide that henceforth 
the members of the ]~xecutive Council should be ap
pointed with the understanding that, upon their ceasing 
to rdain the confidence of the populftr branch of the 
legislature, they must resign office. But, in connection 
with this virtual transfer of power from an ifresponsi
blc, to a responsible executive, the imperial govern
ment surrendered the exercise of local patronage ; and 
appointments to pl{wes of power and profit in the colony 
passed from the hands of the governor and the horne 
authorities into those of the Executive Council, or "re
sponsible " ministry. 

At the firflt introduction of this new method of ad
ministration, it was frequently necer-;sary for tho secre
tary of state to advise, admonish, and instruct the 
quecn's representative in the several colonies,_ in the 
application of the novel principles of parliamentary 
government to colonial use ; and to assist in determin
ing controversies between the governor and his adviflers, 
orr>etween the local executive and the legislative bodies. 
But gradually, as the colonies which were intrusted with 
powers of local self-government began to appreciate the 
value of the gift and the obligations which it entaileq 
upon them to use their freedom with wisdom and mutual 
forbearance, it has become the polity of the imperial go
vernment to withdraw from anv interference with colo~ . ,; 

nial legislation and administration in matters of local 
concern. 

• 
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The•mother country, however, still retains the right to 
interpose,- either by advice, remonstrance, or, if need 
be, by active measures of control,- whenever the powers 
of self..government are attempted to be exercised, by Imperial 

controL any colony, in a'n unlawful, unconstitutional, or oppres; 
sive manner. "The whole qu~stion of the relations of 
the imperial· authority to the represe~tative colonies is 
one of great difficulty and delicacy. It requires con
summate prudence and statesmanshi1' to reconcile the 
metropolitan supremacy with the worthy spirit of colo~ 
nial independence. As a matter of abstract right, the 
mother country has never parted with the daim of 
ultimate, supreme authority for the imperiaJ legisla-
ture. ff it did so, it would dissolve the imperial tie, 
and. convert the colonies into foreign and indepen.dent 
states."" 

The only 'instance wherein it would seem that im~ 
perial intervention and control had been formally sur
rendered is in the case of the colonies which are now 
included as provinces in the Dominion of Canada, and 
in reference, especially, to locai· legislation in those 
provinces. By the British North America Act, 1867, 
section 90, it is provided that the ultimate authority 
for dfterm.ining upon the expediency of giving or 
withholding the Royal assent to bills passed by the pro-
vincial legislatures, shall be the governor-general of 
Canada, and not the queen. This declaration of the 
Imperial Parliament has been construed by the impe-
rial government itself to be a virtual relinquishment 
of the right to interfere with provincial legislation 
under any circumstances ; and as vesting in the Domi~ 
nion governor in council an absolute and unlimited re
sponsibility for deciding thereupon.d 

c "Hi!>toricus" (Sir W. Vernon-Harcourt) in the "London Times," 
1 June, 1879, p. 10. 

d See post, p. 330. 
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• And here it may be well to remark that the 'gra
dual relaxatrion, by the mother country, of the tie of 
political dependence on the central authority of the 
empire, in ·respect to any British colony, or even the 
.actual sundering of connection bet~een them, does 
not necessarily involve the overthrow or abandonment 
of the system of parliamentary governinent which, 
after the model of the parent state, has been esta
blished therein. 'rhat system might be suitably retained, 
on account of its obvious advantages, long after the 
control of the mother country has been relaxed, or 
even withdrawn. 

But iri order to secure to a colony the benefit of 
British institutions, after the relinquishment •of the 
right to interfere with its local self-government, the 
limits of authority appropriate to the governor should 
be well defined. and carefully secured. · To ascer
tain those limits and to define such powers, we must 
study the complex phenomena of the British Constitu
tion. In that admirable system, as settled by constitu
tional usage within the prLst fifty years, there is- as 
we have sought to show jn the preceding pages - a 
practical recognition of the authority which appertains 
to the Crown in a ljmitcd monarchy; controll~d by 
the unreserved assertion and exercise of the principles 
of ministerial responsibility, and of the ultimate su
premacy of Parliament. These several principles must 
each"be maintained inviolate, and in harmonious action, 
wherever it is sought to perpetuate, in any land under 
whatsoever political conditions, the blessings of consti
tutional government. And, even in the supposable 
case of the amicable separation of a colony from the 
parent state, the superior ad vantages of possessing insti
tutions based upon the stable foundation of a limited 
monarchy, and similar in principle to those of England, 
would naturally induce the young community to retain, 

• 
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with· as 'little alteration as possible, the most prominent 
features of a polity that has, for so many ~enerations, 
preserved freedom without lawlessness to t.he British 
race. 

• 

These considerations have led to the present attempt. 
to depict, in t.he first place, the actual position of the 
sovereign in connection with parlia~entary institu
tions, in the mother country, and then to point out the 
corresponding position and functions of a constitutional 
governor, in self-governing communities within the 
limits of the British Empire. 

There is, no doubt, a general impression afuroad, zt~~;i~~~
amongst pers«JnS who have not bestowed much thought tutional 

upon the matter, that the governor of a British colony, governor. 

or province, is little less than an ornamental appendage 
to our political system; necessary, to fulfil certain 
ceremonial duties; useful, to represent the community 
at large upon public occasions, or as the mouth-piece 
of public sentiment; and of unquestionable service to 

• society, in the discharge of a dignified and liberal 
hospitality, to be freely extended to whoever may be 
a suitable recipient of viceregal .favour, without distinc
tion of creed or party. 

But.if this were all that we had a right to expect 
from a governor, it would be quite insufficient to jus
tify the pre-eminence which is attached to his office 
as a representative of the Crown. Without underr,llt
ing for a moment the incalculable advantages which 

. society and the state derive from the fulfilment of the 
duties above enumerated, by men in exalted positions, 

. -assisted by the ladies of their household,- such cere
monial observances and festivities might, without much 
loss of dignity or efficiency, be assigned to cabinet 
ministers, and other prominent officers of government, 
of adequate rank and fortune. 

The governor of a British dependency, however, 
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;vithin the limits prescribed by his commissio'n, rs 
essentially~ political officer; and the necessity for his 
ofllce mu~t be estimated according to the gravity and 
importance of the duties allotted to him in the body-

• politic. · If his duties in that relation are mainly for
mal, and his poEtical functions of small. account, the 
continuance of tlw office ·will be apt to be regarded as 
an expensive luxury, which cannot be justified by an 
economical pco1~le, or endured in an age which is into
lerant of shmns. 

But if: on the other luwd, a com:titutional governor 
is aett•mlly invested with an m1thority which is emi
nently c;;.pable of being mnploycd for the. public good; 
and if he fills a place of tnmt, wherein he is corrlpotent, 
npon fitting occasions, to interpose to guard and pro
tect the political liberties of those over whom he 
presi(le:o;,- then it becomes the interest as well aR the 
duty of all good citizens to respect his office, and to 
strengthen and uphold him in the exercise of its lttwful 
prcrogati ves. • 

The gmdrml but vital chango which the present 
generation has witnessed in the relations of executive 
authority, in the Aolf:g<)verning colonies of the British 
empire, to the people, in their local legiAlatur~s, has 
led to the impression that no political dnties remain to 
be fulfilled by a constitutional governor, save only 
such as are of a formal and ceremonial kind. 

This idea has been fostered by the wide-spread bnt 
most erroneous assumption that the sovereign herself, 
whose commission the governor holds, has ceased to be 
to any appreciable extent a power in the sta.te. We 
have shown the falsity of this belief, and have en
deavored to point out suwe of the most prominent 
benefits which accrue to a nation from the existence 
and operation of the monarchical element in its politi
cal constitution. 
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In· the various dependencies of the British emp1re Colonial 

which are in the enjoyment of representa~ive institu- ~~,~~1i:_u
tions, their respective constitutions are all, with more 
or less distinctness, framed on the model of the parent 
state. The sov~reign, the House of Lords, and the • 
House of Commons, are severally reproduced, in so far 
as the altered circumstances of colo_nial de1Jendence 
will permit, by a governor, who represents the Crown; 
by a legislative council or senate,- e'ither nominated 
by the Crown or chosen by election, - which is in
tended to exercise " the legislative functions of the 
House of Lords;" and by a popular chamber, •which 
possesses, within the colony, "the rights and powers of 
the Hou~e of Commons." e 

In every British colony of adequate extent and im- The go-
vernor. 

portance, the personal authority of the Crown is re-
presented and monarchical functions discharged by 
a governor, who is nominated to his office by the 
sovereign in council, and appointed by letters-patent 
under the Great Seal; his jurisdiction and powers 
being defined by the terms of his comrmss10n, and 
by the royal instructions which accompany the 
same. 

A g~vernor so appointed is empowered, by his com
mission, " to do and execute all things that shall be
long" to his office, and be appropriate to the trust 
confided to him by the royal instructions/ then or after
wards to be communicated to him through one of 1:er 
Majesty's principal secretaries of state, who is the consti-

e This distinction between the 
-constitutional rights and powers of 
the two houses is taken from a for
mal definition of the constitution of 
Victoria, whic~h was accepted by 
the Crown and by both houses of 
parliament in that colony. (Victoria 
Leg. Assembly Votes and Proc. 
~877-78, vol. i. pp. 192, 289.) 

f The Royal Instructions are di-

rectlv referred to in the British 
North America Act, 1867, sec. 55, 
and in the South Africa Act, 1877, 
as a part of the constitutional law, 
for the g·uidance of a governor. 
They are issued. upon the responsi
bility of the ministers of the Crown, 
and especially of the secretary of 
state for the colonies. 
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tutional mouthpiece of the Crown. He is authorized 
to exercis~ the lawful powers and prerogatives of 
the Crow~, in assembling, proroguing, and dissolving 
the colonial parliament; to give or withhold the royal 

• assent to bills passed by the parliament ; or to reserve 
them for the signific~ttion of the royal pleasure, pursu
ant to his instruwtions from the Crown. 'He is empow
ered to appoint to office all ministers of state, and other 
public officers i:rtthe colony, and upon sufl1cient cause to 
suspend or remove them from office. He is authorized, 
under certain restrictions, to administer the preroga
tive of mercy, by the reprieve or pardon of criminal 
ofl(mders within his jurisdiction; and to remit fines 
and penalties due to the Crown. All moneys to be 
expended for the public service are issued from the 
treasury, under the governor's warrant. And further
more, it is expressly declared that, "if any thing 
should happen which may be for the advantage .or 
security of the colony, and is not provided for in the 
governor's commission and instructions, he may take 
order for the present ,therein." g 

It is true that the governor of a colony is not a vice
roy, and that unlimited sovereign authority is not dele
gated to him. He cannot exorcise all the prero.gativcs 
of the Crown, but only such as are expressly or i:m
pliedly included within the scope of his commission. 
T~e lawful extent of a governor's powers has, in re
peated instances, been ascertained and determined by 
courts of law.h Nevertheless, there is a general de
volution, to every colonial governor, of so much of the 
authority of the Crown as may be necessary for the. 
purpose of administering the government of the co
lony over which he is placed by the sovereign, whose 

g Col. Reg, 187!l, c. 2. gazine (Nov, 18()1), vol. 12, pp, 170-
h See Broom, Constitutional Law, . 185. 

pp. 623-650. And the Law Ma-

• 
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• office· al'ld authority he represents. Pursuant to his 

commission and the accompanying instrtlctions, he The go-
. h. 1 • veruor. becomes w1t m the limits assigned to mm the em-

bodiment and expression of the monarchic~! element 
in the colonial p~lity, so far as that element can find • 
a constitutional channel for its exercise under parlia
menta,ry goveh1n1ent. The office of. governor is as 
much a constituent part of the constitution, in every 
colony, as is that of either of the otl'ler branches of 
the local legislature. A constitutional governor is not 
merely the source and warrant of all executive autho
rity within his jurisdiction: he is also the pledg~ and 
safeguard against all abuse of power, by ·who;nsoevcr 
it may 11e proposed or manifested ; and to this end, 
he is entrusted with the maintenance of certain rights 
and the performance of certain duties which are essen
tial to the welfare of the whole community. And, while 
he,may not enci·oach upon the rights and privileges of 
other portions of the body-politic, he is equally bound 

• to preserve inviolate those which appertain to his own 
office ; for they are a trust which he holds, in the name 
and on the behalf of the Crown, for the benefit of the 
people. 

Should a governor exceed his rightful powers, or 
commit any act to which exception could be justly 
taken, an appeal is always open to the sovereign, 
through the secretary of state/ and to the Imperial PnJ·
liament, which is the grand inquest of the nation for 
the redress of all grievances. 

But a governor is not personally responsible to the 
<;olonial parliament or to any local tribunal; save only 
in respect to civil or criminal liability which he ma,y 
have incurred for personal acts of wrong-doing commit
ted while holding the royal commission, and wherein 

i Col. Reg. 1879, c. 7, sec. 6. 
3 
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• 
the courts of law may be capable of affording redress 
or of awarl!ing punishment.j 

~~;~~~~:t rrhroug~out the British empire,- even in colonies. 
authority. where self-government has been conceded to the fullest 

• extent compatible with the mainteitance of imperial 
supremacy,- there is ~1 reservation of the paramount 
authority of Pa1·liament, and of the right of every 
British subject to appeal to that tribunal. But while 
the ultimnte co:t'Hrol, alike over colonial and imperial 
administration, is vested by the Constitution in the 
Imperial Parliament, which is at nll times ready to 
lil'lten•to comp1aints of an undue exercise of povnH' on 
the part of "any minister of the Crown, that i-mpremc 
authority may be constitutionally invoked •only in 
extreme caf'es, and enforced only when it is inclis
pemmbly necessary to maintain the integrity of the 
empire.~< 

Moreover, certain prerogatives of the Crown are s-yit
ably reserved, in evory colony, to the direct and immedi
ate expression of the royal pleasure thereon. The powers 
so reserved differ, aceording to the position and circum
stances of the particular colony; but they invariably 
indw1e the abstract right of dealing with all colonial 
legislation, and of disallowing such acts as IJln·Y he 
deemed objectionable, or in direct opposition to itnpe
rial policy.1 Sometimes, colonial laws which, for defect 
inJorm or substance, might otherwise need to be disnl
lowed, are remitted to the colony wherein they were 

.i See ForByth, Constitutional 
Cases, pp. 84-88 ; Haynes, Stu
dent's Leading Cases, pp. 15-2:3. 
And see the Imperial Act 11 Wil
liam III. c. 1:2 (which is still in 
force), "to punish Governors of 
Plantations in this kingdom for 
cnmes by them committed in the 
PhwtationB ; " also, 42 Geo. IlL 
c. 85; and the Act 13 Geo. III. 
c. 63, sec. 39. And see a memo-

randnm hy the :Marquis of Nor
nwn by, governor of New Zealand, 
to 'the p1~"mier of the colony, dated. 
,J nne 17, 1878, in the New Zealand 
Gazette of ,June 21, 1878. 

k See Secretary Cardwell's de
spatch to Governor Eyre, dated 
Dec. 1, ISGG, iu CoututuJJi:i l~~Lpers 
(on ,Jamaica), 1866, vol. li. p. 250; 
Forsvth's Cases, p. 21. 

1 ·col. Reg. 1878, c. 3. 
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enacted, ttccompanied by a despatch from the secretary· 
of state for the colonies, suggesting their n~diii.cation 
or repeal.m The judicial pr~rogative of the 9rown, or 
the right of determining in the last resort all contro
versies between stlbjects in every part of the empire, • 
has been universally reserved, as being one of the 
most stable safeguards, and most be~eficial acts of 
sovereign power." The administration of the preroga
tives of mercy and of honour is either •reserved to the 
Crown or is made the subject of special and limited 
delegation. Finally, all questions which involve the 
relations of British dependencies, and consequentiy of 
the United Kingdom itself, with foreign states,- the 
formatiorf of treaties and alliances; the naturalization 
of aliens; the declaration of war or peace, and, by con
sequence, all regulations affecting the disposition or 
control of imperial n1ilitary forces,- are, invariably 
and for obvious reasons, reserved for the direction and 
control of the parent state.0 

• The governor of every British colony, as represent- Tlw go 

ing the authority of the Crown therein, is appropri- vcrnor. 

ately entrusted with the exercise of all lawful powers 
of control over all public officers, whether civil or mili-
tary, wi~.hin the limits of his government; and he is 
ordinarily nominated as captain-general, commander-in-
chief, and vice-admiral therein.P But, though he may 
be styled . commander-in-chief, he is not thereby iv
vested, without a special appointment from the sove-
reign, with the command of the reguhr forces in the 
colony. In military matters, he must act in concert 
·with the officer in command of the forces, who, in the 
event of the colony being invaded or assailed by a fo-

m M:ills, Col. Const. p. 36. 
n Ibid. p. 47. 
o lbirf. p. 48. 
P Ibid. pp. 24-26. And see the 

terms of the several commissions 
and letters-patent constituting the 
office of governor in different col
onies. 
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• 
reign enemy, and becoming the scene of active' military · 
operations~ assumes the entire military control of the 
troops.'1 • 

In colonies possessing responsible government, the 
• ordinary control over civil servants •_ including their 

nomination, appointment, and removal from office-
• is practically ve.'lted in the hands of the local admin-

iBtmtion. Appointments arc made, in such colonies, 
by the govern~r, with the advice of his executive 
couneil ; and they do not require confirmation hy· the 
imperial government. And the governor, acting by 
and \vit!l h~s council, possesses the ab:solut.e right of 
su8pending or dismissing all public servants who hold 
ofliec during pleasure.' While the governor f.s free to 
suggest or remonstrate with his ministers, when re
q nested to give the sanction of the Crown in cases of 
appointments or removals from oflice, it is only under 
very exceptional circumstances that he would be j usti
fied in uisregarding the rocomriwndation of his reBpon
Hible advisors on such su~joets.~ 

In tho case of ofiices not of a political nature, it is, 
however, highly inexpedient, improper, and at variance 
with tho constitutional practice of the mother country 
to remove individuals from oHice from political \110tives, 
or for any cause other than incompetency or oHicia1 
misconduet.t But an active interference in political 
CQntests, in opposition to the existing administration, 

q Col. Reg. 1879, sees. 10-20, 
And see post, p. 279. 

r Ibid. 1879, sees. 4, 30, 63. 
• Bon. K B. Chandler's case 

(New Brunswick Assembly Jour. 
n::tls, ~862, pp. 192-196). See Go. 
vernor Musgrave's message to the 
Legislative Council of South Aus· 
traha, in reply to their address re
monstrating against a certain ap
pointment, in alleged violation of the 
Civil Seryice Act. (South Australia 

Parl. Proceed. 1875, vol. i. p. 27 .) 
And see the case of the civil ser· 
vauts dismissed in Victoria, in 1878, 
and the rebuke addressed by the 
imperial goyernment to Governor 
Bowen, for ~auctioning these dis
missals. (Post, p. 507.) 

t Despatch of the Duke of New
castle to GovP.rnor Gordon, of Feb. 
22, 1862. (New Brunswick Assem
bly Journals, 1862, P· 192.) 
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• would C'Onstitute a sufficient offence to justify the re-

moval of any public ofiicer.u • 
In colonies wherein responsible government is esta- Governor 

and eoiJn~ 
blished, the administration of public affairs is ~onducted, cil. 

as elsewhere, thr<'ugh the agency of a governor and an • 
executive council. But, while the outward organization 
remains unchanged, effect is usually given to the sys
tem of ministerial responsibility, when it is introduced 
into any colony, by means of special•instructions, au
thorizing the same, which are transmitted to the go
vernor by her Majesty's colonial secretary.v 

As a practical result of such instructions, it i~ cus
tomary to provide that, under the new ·polity, when 
formally-introduced into a colony, the executive coun
cil shall not be assembled, as under the old system, for 
the purpose of consultation and discussion with the go
vernor, but that ministers shall be at liberty to delibe
rate on all questions of ministerial policy in private, 
after the example of the cabinet council in England; 
and that the executive council, privy council, or by 
whatsoever name the official council of ministers is 
known, shall only be convened for purposes required 
by law, or when it may be necessary to hold consulta
tions upconnected with party politics.w 

The practice in Canada, for a, number of years, bas 
been that the business in council is done in the absence 
of the governor. On very exceptional occasions, the 

• 

u Earl Grey's despatch to the 
governor of Nova Scotia, of Nov. 18, 
18,18; and Duke of Newcastle's de
Rpatch, in 1860, in the case of Mr. 
I>. S. Hamilton, of Nova Scotia, 
cited in Todd, Parl. Govt. vol. i. p. 
891, n. Iu South Am:tralia, offi
cers of the civil service are expressly 
en,ioined, hy regulation, under the 
Civil Service Act, to take no part 
in political affairs beyond the exer
cise of the elective franchise. (S. 

Austral. Assembly Votes and Proc. 
1877, p. 59.) 

v See ante, p. 26. 
w Commons Papers, 1860, vol. 

xlvi. p. 21-'L fn the enrly dap of 
responsible govemment in Canada, 
the governor used to debate ·with 
his ministers in council; but this ir
regular proceeding· was soon aban
doned. (Walrond's Letters of Lord 
Elgin, p. 116.) 
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• governor may preside; but those would occur ohly at 
intervals <Jf years, and would probably be for the pur
pose of taking a formal decision on some extraordinary 
matter, a:ul not for deliberation thereon. The mode in 

• which business is done is by report to the governor 
of the recommendations of the council sitting as a 
committee, Rent to the governor for his consideration, 
discuBsed, when necessary, between the governor and 
tho premier, a.,td made operative by being marked 
"approved " by the governor. This systmn is in ac
cordance with constitutional prineiph:H." But every 
govc,·nor i;:; in VLl:sLed by tho roya] instruetious with 
ample i>owcrs that " if~ in any ease," he should " see 
~mHieient cause to dissent from tho opiniofl of the 
majm part or of the whole " of his executive council, 
or privy council, as tho case may be," it shall be com
petent'' for him to oxeeute the functions and aut1wri
ties vested in him by his eommission from the Crown, 
and by his instructions, as aforesaid, "in opposition to 
such tl1eir opinion ; " provided only that it shall be • 
always cornpetent to any member of his council to 
record at length, on the council minntes, " tho grounds 
and reasons of any advice or opinion he may give 
upon nny question brought under the consider~tion of 
such council." Y 

Rcsponsi- The result of the grent constitutional reform in eolo
~~~~~~~nt. njal government which was effeetcd by the introduc

tion of" responsible government," is briefly this: that, 
while the governor of a colony under the parlia
mentary system remains, as formerly, personally re
sponsible to the Crown, through the secretary of 
state, for the faithful and efficient discharge of his 

" R<>port of M1'. Edward Blal,e, 
minister of justice for Canada, Sept. 
5, 1876, in Canada Sess. Papers, 
~877, no. 13, p. 8. 

Y See the ordinary commissions 
and instructions to governors, cited 
post, p. 85. 
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high 'tru"st, in obedience to the instructions conveyed tcf 
him for his guidance, the members of hi~ executive 
council, who are his constitutional advisers, now share 
-and, so far as the colony is concerned, e'ntirely as~ 
sume- the resp~nsibility, which previously devolved 
upon the governor exclusively, of framing the policy • 
of the loca,l government; of embodying the same in 
measures for the sanction of the legislature ; of mak
ing appointments to office ; and of su_rJerintencling and 
controlling all public affairs through the appropriate 
departments of state in the colony. 

The responsibility of the local administration for all 
acts of government is absolute and unqtfalifi~d. But 
it is es~entially a responsibility to the legislature,
and especially to the popular chamber thereof,- whilst 
the responsibility of the governor is solely to the Crown. 
It i's indispensable to the welfare and good govenm1ent 
of the colony that these separate responsibilities should 
never be permitted to clash ; and the best guarantee 

• against the possible occurrence of such an eveut is 
to be found in the continued existence of the most cor
dial and unreserved harmony and co-operation between 
the governor and his advisers." 

It i~ undoubtedly incumbent upon a constitutional 
governor to co-operate honourably, though in no parti
san spirit, with his ministers for the time being, and 
to accept their advice on all public matters, unless he 
should see sufficient cause to justify him in refusing• to 
concur in their recommendations. On the other hand, 
every objection raised by the governor to a policy or 

. proceeding submitted for his approval, should be con
sidered by his ministers with the deference and respect 
due to his office. In the free interchange of opinion 

z See New South 'Vales Leg. Assembly Votes and Proceed. 1859-60, 
vol. i. p. 1130. ~ 
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•between those who are equally concerned in· tlte en
donvour to-promote the public good, it is reasonable to 
suppose that a unity of sentiment would ultimately 
prevail. • 

But, if it should prove otherwise, tt must be always 
rcrnomhcrcd thnt the governor is not bound to com
ply with the a,d¥ice of his ministers. IIi the event of 
:t recommendation being submitted to him that in
volved a breadt of the ]n.w, or that was contrary to 
expresR instruetiom; received fhm1 the Crown, he would 
be obliged to refu:,;e to :·mnetion it. :B'or no violn.tion of 
tho la.w eonld be cxeusod on the plea that it wa,s ad
vi,sed by•oth~r.s; tho governor must be held personally 
answcmble for the same to the impcr.ial autltority, or 
to a court of competent jurisdiction, taking cognizance 
thereof; unles;-;, indeed, tho case should hnve been one 
of such urgent and imperative necessity as would war
mnt :1 departure from the laws of the land, and would 
ju::-;ti(y a subs(~q ucnt application to Parliament for an 
act of indemnity. 

In tlJC ordinary exercise of his constitutional discre
tion, a governor iH unquestionably competent to reject 
the advice of his ministers, whenever that advice 
should seem to him to be adverse to the public wel
fare, or of an injurious tendency. In such t1 con
tingency, if no compromise be possible, either the 
resignation or the dismissal of ministers must ensue. 
Th·e governor must then seek for other advisers. If he 
succeeds in obtaining a new ministry, who are willing 
to become responsible for his act which led to the re
tirement of their predecessors, and if the new adminis- . 
tmtion is sustained by the popular chamber, there is 
no further difficulty. But if the local assembly refuse 
to give their confidence to the incoming ministry, and 
if a dissolution of pa.rliament (should that take place) 
fails to give them adequate support, the governor 
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must ei.tlrer recede from the position he had taken in 
the first instance or retire from office.a • 

Under certain circumstances,- as where the point 
• in dispute involved a question of imperial policy,- the 

governor would be•entitled to invoke the interposition 
of her Majesty's secretary of state for the colonies, 
before surrende!'ing the contest. It .is, in fact, his 
duty invariably to communicate to the secretary of 
state any difference of opinion betwel!n himself and 
his ministers which involves the question of his respon
sibility to the Crown, in connection with the responsi~ 
bility of his ministers to the local parliament. lf• the 
Crown should decide against the governoi·, he must 
yield the •point in dispute or resign. If the Crown 
upholds him, the contest is immediately transferred 
from the agent to the principal ; from the governor to 
the imperial authority, from whence his powers are 
derived. In no case is a governor to be held perso
nnlly responsible to a local parliament for his policy or 

• conduct in office.b 
Constitutional usage will not permit of any attempt 

to affix upon the governor of a colony, by either branch 
of the colonial legislature, a direct personal responsi
bility fo~ public acts of government: all such responsi
bility should be assumed by his ministers.c Neither is 

· it constitutional for a local legislature to pass a resolu
tion of censure upon a governor for his conduct i~ 
office, " unless as preliminary to an address to the 
Crown to remove an obnoxious representative." <1 

a See post, c. 4, pt . .3 ; and espe
cially post, p. 439. 

b See despatches beLween the 
Marquis of Nornmnby (governor 
of New Zea.land), and the secretary 
of st.ate for the colonies, in New 
Zealand Gazette, 1878, pp. 909, 
920. And see Hearn, Government 
of England, p. 128. 

c See post, p. (c. 4, pt. 3, p. 20.) 
d Governor Frere, in Commons 

Papers, 1878, C. 2079, p. 241; 
New South \'Vales Leg. Assembly 
Votes, 1876-77, vol. i. pp. 25, 
273. For the form of a vote of 
censure upon a governor, in con
junction with a proposed address 
for his recall, see 'ibid. p. 517. 
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On 29th of May, 1878, in the House of Assembly of the 
Cape of Q.)od Hope, the Speaker called attention to certain 
paragraphs in a motion st~bmitted for the consideration of the 
House, a~d ruled that they could not be put from the chair, 
as they involved a direct censure upon his Excellency the 
Governor. The motion was accordingly withdrawn.e 

Authority to appoint, and to remov~ from office, nn 
unlimited numter of members of the executive council, 
-"with refer~nce to the exigencies of representative 
government," -is vested in the governor of every 
colony wherein responsible government has been estn
blis].wd, without tho necessity for obtaining tho coneur
renco -vf U1e horne government; and it is urulorstoc>d 
that councillors who have lost the confide.-gco of the 
local legislature will tender their resignation to the 
governor, or discontinue the practical exercise of their 
functiom;, in analogy with the usttge prevailing in the 
United Kingdom.r 

As a rule, all outgoing ministers should resign their 
scats in tho executive council, or be formally removed 
from thn,t body. Hitherto, it has not been deemed • 
expedient to retain ex-cabinet ministers on the liHt of 
colonial executive councils, merely as honorary memberR 
and in analogy to imperial practice. An organization 
resembling the imperial privy council, and •liable to 
he convened on special occasions, or for ceremonial 
purposes, is not ordinarily required in colonial institu
•tions, which, at the outset at least, should be as simple 
and practical as possible.g But, in the Dominion of 
Canada, the practice prevails that "the queen's privy 
council for Canada"- the members of which are ap
pointed by the governor-general, " to aid and advise 
the government," and are removed at his discretion 

• See post, p. 289. 
f Col. Reg. 1879, sees. 4, 57. 
g Colonial Secretary's (Labou

chere) despatches in 1857-58 to 

the governor of New South ·wales. 
N. S. \Vales Votes and Proc. 1,859 
-60, vol. i. pp. 1135, 1137. 
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- are· n~vertheless permitted to retain an honorary 
position in the council after their retirement from the 
cabinet. By command of the queen, "memb~rs of the 
privy council, not of the cabinet'' have a special pre
cedence within th~ Dominion, and are permitted to be 
styled "Honourable" for life.11 

It is of the essence of responsible g~vernment that 
the governor should choose, as his constitutional ad
visers, persons who already possess, or ~ho can readily 
obtain, a seat in one or other of the legislative cham
bers of the colony, in order that they may be the 
authorized exponents therein of the opinions of goV"ern
ment, as well as of the well-understood wishes" of the 
people. ft is usual to assign to each of these re
sponsible ministers the charge of a sepnratc depart
ment of the state ; so as to place the entire public service 
under the superintendence and control of responsible 
administrative heads, who possess the confidence of 
the representative assembly. Nevertheless, pursuant 

• to well-~stablished constitutional practice, it has been 
everywhere regarded as allowable to strengthen the 
executive council, or ministry, by the occasional intro
duction therein of non-official members, holding no 
portfolio~, or departmental office, but who serve as 
active members in council, and share equally in the 
responsibility of their colleagues in the cabinet, pro
vided only that they must possess a seat in parlia; 
ment.i 

It may be of interest to note a few details in regard 
to the numbers and composition of the various respon
si):>le ministries which are now in operation in the prin
cipal colonies of Great Britain. 

In New South Wales, the cabinet originally consisted 

h See post, p. 231. vol. i. pp. 1130, 1137. And see 
i Leg. Assembly, New South Todd, Parl. Govt. vol. ii. p. 154. 

'Vales, Votes and Proc. 1859-60, 
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of five members; it has since been increased t6 eight. 
Certain offices- viz., the auditor-geneml, the attorney
general, and the solicitor-general- have been made 

• non-political; but, in lieu of the two latter, a minister 
of justice has been added to the cabinet) 
· In Victoria, the ministry is composed of nine mem
bers, including.an attorney-general, as ·well as a minis
ter of justice.k 

In South Auttralin, there are six ministers, including 
an attorncy-general.1 

In 'I'~tsmania, there arc five cabinet ministers hold
ing "t>flice, and two others without portfolioB.m 

In N cw ·Zealand, the cabinet, since 1870, may con
sist of seven oHicial rnembcrs, and of two otlfers of the 
Maori race. It now comprises seven members, including 
an :tttomcy-gencraJ ::tnd a minister of justice. CJ'hough 
provision was made in 1873 to add to the cabinet two 
Maori ministers,- ttnd they huve been included in 
preceding cabinets, without portfolios,- they are not 
to be {(Hmd in the last official return.n 

In Queem~hnd, there are usually six responsible mi
nisters, including tho attorney-genera]. Sometimes an 
additional minister is appointed, but without otlice or 
salary.o • 

In the Cape of Good Hope, thoro are five cabinet 
ministers, including the attorney-generalY 
• In the Dominion of Canada, at the time of con
federation in 186 7, there were thirteen cabinet minis
ters. This large number is explained by the fact that 
it is customary to choose members of the cabinet from · 

i Trollope, Australia, voL i. p. 
245. Heid, Essay on New South 
Wales, in 1876, p. 14. Colonial 
Office List, 1879, l-'· 127. 

k Viet. Stats. 23 Viet. No. 91. 
C. 0. List, 1879, p. 169. 

1 Trollope, vol. ii. p. 247. C. 
0. List, 1879, p: 14:6. 

m C. 0. List, 1879, p. 159. 
n Ibid. p. 183. N. Zealand 

Official. Pa,pers, ~872, A. No. 1, p. 
44. N. z. Stats. ~876, No. 70. 
Ibid, 1878, No. 30, sec. fi. 

0 Trollope, vol. i. p. 157. C. 0. 
List, 1879, p. 139. 

P Ibid. p. 54. 



UNDER COLONIAL INSTITUTIONS. 45 

·the principal provinces included in the confederation, • 
in proportion to their relative extent and ir11portance. 
Upon a change of ministry in 1873, the nlnnber of 
ministers was increased to fourteen, but two of them 
were then without•portfolios. There are now fourteen 
ministers, all h.olding office. One is styled the minis
ter of justice and attorney-general of C~nada.<I 

Particular n1ention has been made of the office of at- Should 
the attor-

torney-general, in the foregoing enumerations, because 
in various Australian colonies there have been repeated 
attempts to render this office non-political.' The main 
reasons alleged for this endeavour are briefly tlrese: 
that it is contrary to imperial practice for the raw offi
cers of tire Crown to sit in the cabinet; although they 
form part of the government, and invariably retire upon 
a change of ministry;"- that the representative of 
the Crown should not be obliged to seek for legal ad
vice from law officers who, after advice given, are able, 
it may be, by a casting-vote in council to insist upon 

• the same being accepted and carried out;- and that, 
in the conduct of state prosecutions, the interests of 
justice ·would be jeopardized by the combination of 

q Trollope, vol. i. p. 40. Can. 
Stats. 1868, c. 39; ibid. 1879, 
c. 7. 

'In 1873, the Legislative As
sembly of New South Wales agreed 
to resolutions to render the offices 
of attorney-general and of solicitm·
generalnon-political. But in March, 
1878, the assembly reversed their 
decision, so far as the office of attor
IJ.ey-general was concerned. That 
functionary, however, is not in
cluded in the list of ministers in the 
lftst retttrns. In New Zealand, by 
an act passed in 1876, no. 71, the 
attorney-general may be either a 
permanent and non-political officer, 
ot· a member of the cabinet, with a 
seat in parliament, at the discretion 

of the governor in council. See 
the South Australia House of Re
presentatives' Votes, 1871, p. 202, 
a resolution to the same effect. In 
Canada, so far back as in 18i50, th,il 
exclusion of the crown law officers 
hom the cabinet, in conformity 
with imperhtl usage, and in order 
that they might be able to devote 
more time to their official duties, 
was advocated by men of special 
experience and ability; viz., by Mr. 
J. Hillyard Cameron, Chief Justice 
Draper, and Mr. ,T. E. Small. See 
Leg. Assembly Journals, 1850, 
Apx. B. B. 

' Todd, Parl. Govt. vol. ii.- p. 
162. 
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• policy and law in the persons who conduct crown pro
secutions.t 

As a set-off' against these o~jections, it may be ob
served t1Iat in practice it luts been customary, at 

• least in Canada, for the attorney-general to fill the 
ofiice of premier, in most instances since the establish
ment of respoiJsible government, and • that no great 
difficn1ty has resulted therefrom at any time. The 
knowledge of taw and of the Constitution necessarily 
possessed by one qmtlified to fill this responsible office 
has usually led to his selection for tho most prominent 
po:-;itJion in the ministry. When this bas been the case, 
the cm\<1w~t of crown business in the courts is gene
rally a:-:signed to professional men, otherwib\) discon
IJected with the government. 

Upon the nicer question as to the discretion of a 
governor who applies for legal advice to la;w officers 
who are also cabinet minif'ters, and has reason to believe 
that their legaJ judgment lms been unconsciously biassed 
by political considerations, so that he cannot accept • 
their interpretation of the la\v, it should be remembered 
that a governor is not bound by opinions given under 
suc:h circumstances, but is free to nsk further assistance 
from elsewhere, to aid him in his judgment: ~ith this 
proviso, however, that, in questions o'f purely local con
cern, the governor 'must finally decide upon his perw
nal responsibility ; and whomsoever he mn.y consult, and 
f1~om whatever source his opinion may be enlightened, 
he cannot shelter himself behind advice received from 
any persons outside his own ministers.u 

In the colonies of Great Britain under responsibl~ 
government, members of the popt1lar chamber, upon 

t Judge Boothby's Memoran~ 
dum ; Com. Papers, 1862, vol. 
xxxvii. p. 156. Forster's South 
Australia, pp. 182, 208. New 
Zealand Acts, 30 Viet. no. 63. 

New Zealand Assrmbly .Tnm·na]s, 
1870, app. 1). no. 32. 

u See ante, pp. 8-10, and post, 
p. 134. 
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acceptit1g·office, as a rule vacate their seats and require 
to be re-elected. In South Australia and in New Zea
land only, does a different usage prevail. In both these 
colonies, from the first, members of elective ho;ses have 
been permitted to aecept political office without thereby 
vacating their seats. This peculiarity in the consti
tution of these • colonies was avowedly. introduced in 
order to save the community from the cost and. excite
ment entailed by frequent elections, ar?d to facilitate 
the speedy re-adjustment of offices upon a change of 
ministry. But the experiment has not succeeded. By 
removing an obvious impediment to frequent ministerial 
changes, it has fostered the element ofinstabi"lity;which 
is one of the most serious evils incident to parliamentary 
government. There are indications, however, that pub
lic opinion in these colonies is becoming favourable to 
the abolition of this doubtful and exceptional advan
tage to provincial statesmen, and desirous of introduc
ing therein the usage of the mother country in this 

• particu]ar.v 
The instability of colonial administrations, and the 

frequent changes of government and consequent vacil
lations of policy, have been very lamentable, in the 
various 4ustralian colonies ; not merely in the colonies 
above-mentioned, but likewise in others, as the follow
ing statistics will show: In South Australia, from 1856 
to 1876, there were no less than twenty-nine successive 
administmtions.w In New Zealand, from 1856 to 1876: 
there were seventeen ministries in succession. In the 
brief period of seven months, ending April 8, 1873, 
:fiye distinct administrations were formed, of whom 
the premiers were successively Messrs. Fox, Stafford, 

v Todd, Pari. Govt. vol. ii. p. Zealand Parl. Deb. (in 1876) vol. 
'.277. South Australia Par]. Proc. xxii. p. 162. 
1869-'70, vol. i. p. 146. New 

w Blue Book of S. Australia, 1876, p. 7. 

• Vacation 
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ministers. 
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• Waterhouse, Fox, and VogeJ.x In Victoria, from" 1855 
to 1877, there wore eighteen different administra
tions.Y In Tasmania, from 1856 to 1877, there were 
twelve ·successive administrations.z And, in New 

• South Wales, from 1856 to Sep~mber, 1877, there 
Ex('('pt in wore seventeen different ministries." The Dominion 
Canacla. f ( 1 l • · 

Ministr·rs 
in tile 
llJlJll'l' 
house•. 

o Amac a ha~ pre:o:onted a marked contr:u;t to this 
lmRtablc political condition. Upon the confederation 
of the British• North-American provinces in 1867, Sir 
:John A. Macdonn1d was appointed premier (his minis
try having been already in existence, in tho province 
of €anada, f(>r three years) ; and he con tinned prime 
mini1-d.er ur1til November 5, 1873, when i,he Mackenzie 
administration was formed. This ministry•lastod for· 
five years. In 1878, Sir J. A. Macdonald returned to 
power, brjnging with him most of his former col-
leagues. h 

In :mother matter of special constitutional im
portance, the Dominion of Crmada has presented a 
comrnen<lable example to the sister colonies in Austra- • 
lin. Following tho practice previously observed, from 
the fir::.;t introduction of rcRponsible government into 
the ohl province of Canadn, it has j:Jecn customary 
that tvvo mernbors of the cabinet should have. seats in 
the upper house, to take eharge of public business 
therein, and generally to represent the adminjstmtion 
in the Legislative Council, or, as it is now termed, the 
Sennte. 1t is understood that loss than two members 
wottld not snffice for this purpose ; and, upon the forma
tion of the present ndministration, in November, 1878, 

x New Zealand Papers, 1873, 
A, 1 a. New Zealand Statistics, 
1876, p. G. 

Y Viet. Year Book, p. 1. 
• Col. Statistics, 1877, p. 8. 
a Official Papers, N. S. W. 

1878. 

b Can. Pari. Companion, 1879, 
p. 188. The first responsible mi
nistry in the Cape of Good Hope, 
likewise had a long tenure of office. 
It existed from Drw•mher, 1872, un
til February, 1878. See po8t, p. 73. 
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the inm1-ber was increased to three,- the speaker of • Cabinet 

h S b · -<" h fi · · fi d · ministers t e enate emg, .tOr t e rst time smce con e eratwn, in the 

made a cabinet minister. Upper 
House. 

In Australia, it appears almtys to have been the 
rule hitherto to a~ign but one cabinet minister to the • 
upper chamber. 'rhis has repeatedly occasioned diffi
culty, and has ·sometimes led to formal.complaint. 

Thus, in Victoria, during the contentions between 
the two houses, upon the relative rights of each in 
matters of supply and taxation,- which will be fully 
considered in a subsequent part of this work,- the 
only representative of the ministry in the legisl~tive 
council (the postmaster-general) resigned· hi~ office, 
because l!e could not agree with his colleagues in the 
ministry, respecting their proposed bill for the reform 
of the constitution of that chamber. This led to 
much inconvenience. For although, in Victoria, there 
has never been more than one departmental· minister 
in the Legislative Council, and he has rarely filled a 

• very prominent office, yet sometimes a cabinet minister 
without a portfolio has sat in the council. At this 
time, however, the resignation of the postmaster-gene
raJ deprived the council of any representative of the 
government. This circumstance had a natural ten
dency t~ identify the council, as a body, with the oppo
sition in the assembly ; whereas a patriotic statesman, 
filling the honourable position of premier, will readil_z 
apprehend that it is " the interest, not to say the para
mount duty, of every minister so to shape his course 
as, if possible, to keep the two houses of Parliament 
in harinony, and not to throw himself absolutely and 
entirely into the hands of one branch of the legisla
ture, regardless of the wishes and feelings of the 
other." c 

• Earl of Derby, Hans. Deb. vol. 134, p. 840. 
4 
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A committee of the Legislative Council of 'ViMoria, 
in conference with a committee of the Assembly on 
constitutional reform, pointed out the necessity that 
existed for the constant presence of at least two-

• and, if possible, more - responsibl~ ministers in the 
Legislative Council. They believed "that such a rule, if 
it were habitually observed, would, as it h~'1S done in Eng
land, promote the harmonious working of the two houses, 
would ntcilitate•Iegislation, and divide its labonrs; and 
would tend to prevent the danger of colli:-;ion between 
the house~->, by tram:ferring to the cabinet, in confor
mit.7 with con:-;titutional theory and u:-;nge, the most nu
nwrous·ancl the most serious causes of dispute." u 

In New Zealand, up to 'the passing of tho• new dis
qua1ifica,tion act of 1876, it had been customary to 
have two official ministers- or, at least, one minister 
holding office, and another without a portfolio- to re
present the government in the Legislative Council. But, 
by the operation of the act aforesaid_, the ministry con
sidered themselves debnrrcd from assigning to more • 
than one legislative councillor a cabinet seat. Where
upon tho Legislative Council, on October 10, 1876, re
solveu, "that it is desirable that tho government of the 
colony should bq represented in this conncil b.f at least 
two responr,;ible ministers." No effect having been 
given to this resolution, a bill was brought into the 
:(.egislative Council, on behalf of the government, on 
Aug. 16, 1878, to authorize the appointment of a se
cond minister, not being a salaried officer, expressly 
to assist the government in the Legislative qouncil. 
This bill passed the Council, but was laid aside in th~ 
House of Representatives.e 

In South Australia, for about three months in the 
session of 1877, the Legislative Council, because they 

d Commons Papers, 1878-79, C. 2217, pp. 4, 40, 56. 
• New Zealand Parl. Debates, vol. xxviii. p. 294; vol. xxx. p. 699. 
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disapproved of the public conduct of the chief secre- ·~xtrnor
tary, who was the only minister sitting in that cham- ~~~~~~d
ber, resolved that the control of public busin~ss should ~!u~~ 
be taken out of his hands, and entrusted to a member Australia. 

of the opposition. • This extraordinary proceeding was • 
protested against by ministers, and also by the go-
vernor, as being an infringement upon.the prerogative 
of the Crown. The council, however, adhered to their 
determination; and this unprecedented•state of affioirs 
continued until the downfall of the ministry ; when the 
opposition, succeeding to power, assigned the position 
of leader of the government in the Legislative CoTrncil 
to the man who had been chosen by the CouncU them-
selves to 1111 that office.r 

Further points of interest concerning legislative 
councils in the colonies, and their relation to the repre
sentative assemblies, will come before us, in a subse
quent chapter, descriptive of the constitution and 
powers of colonial parliaments. 

• Wherever parliamentary government has been esta- Politicnl 

blished, the determination of all political and party ques- ~~7;r1~/~' 
tions, and the adjudication upon complaints against the posed 

1
?f 

m par 1a 

existing administration, should be reserved for the con- ment. 

siderati~n of legislature, in parliament assembled. A 
defeated minority is not entitled, after a prorogation or 
dissolution of parliament, to appeal either to the gover-
nor of the colony or to the imperial government to inter-
pose, for the purpose of giving immediate effect to a; 
assumed change in public sentiment, and to place the 
reins of government in the hands of other leaders, on 
the plea that their party have obtained a majority at 
the polls, or that the remonstrants do, in fact, consti-
tute a majority of the popular chamber. Addresses or 
petitions, for such a purpose, although they may ema-

f See the particulars of this case, post, p. 482. 
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nate from members of the legisl~tture in tlteir' indi-
vidual capacity, are highly irregular, and objectionable 
in principle. Complaints against ministers of t.he 
Crown,. on matters aJfecting the performance of their 

• public duty, ought not to be pressetl upon the atten
tion of the governor or of the imperial authorities, 
during a pa,rlia,;mcntary recess; but sh;uld be formu
lated in conformity with the ordinary rules of parlia
mentary procec!ure, and subrnitted to the consideration 
of tho local parliament, at the first ava,ilable opportu
nity, when they can be regula,rly investigated and 
deewed upon, in accordance with the usrtgos of the 

• • 

Itesigoa~ 
tion of a 
ministry 
after de
feat at the 
hustings. 

Constitution.g 
Modern constitutional practice . has, howe~er, sanc

tioned one deviation from the rule which forbids an 
apponl to any ot,hcr tribunal than that of Parliament 
it::-;ell' to decide Hpon the fttte of ministries. Up to the 
year 1SG8, " tho general curron t of precedon t" was 
decidedly "in favour of }1 minister, beaten at a general 
election, accepting his defeat only at the hands of Par- • 
liament ; nnd this custom was grounded on the salu
tary doctrine that it is only through Parliament that 
the nation ca,n speak." h 

But, in 1868, the Disraoli administrati~n, and 
again, in 187 4, the Gladstone administration, re
spectively resigned office, soon after the adverse result 
Qf their appeal to the constituencies was apparent. 
Their speedy resigna.tion- in anticipation of a result 
which must have inevitably followed, as soon as it had 

g See Correspondence of Gover
nor Mulgrave with 'the colonial 
secretary, in 1859, Nova Scotia 
Leg. Council ,Journals, 1860, appx. 
p. 59; Queensland Leg. Assernbly 
Votes and Proc. 2d Sess. 1867, 
vol. i. p. 628; and the answer of 
Earl Dufferin, governor-general of 
Canada, to a deputation of mem-

bers of the Canadian Parliament, 
on Aug. 13, 1873: in Canada Com. 
Jourmils, 2d Sess. 1873, p. 30, 
and h1 the Imperial Commons Pa
penl, 1874, vol. xlv. pp. 25-30, 
and ibid. p. 265. 

h Fortnightly Review, August, 
1878, p. 265; Todd, Parl. Govt. 
vol. ii. p. 414. 
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been possible for Parliament to give formal expression • 

to the popular will- was unquestionably productive 
of much public advantage and private conve.nience, in 
the orderly conduct of state affairs. i Mr. E. A. Free
man views these precedents as introducing a new prin- • 
ciple into the unwritten Constitution of England, by 
means of whi~h the direct action of. the electors at 
their polling-booths is capable of effecting a change of 
ministers, without the intervention or the House of 
Commons. While deprecating this novel departure 
from ancient constitutional usage, he considers these 
recent cases as indicating the course which in all 
probability will be generally followed hereafter, upon 
similar o~casions; subject, of course, to the discretion 
of ministers, who must retain a liberty of choice in a 
matter of such grave importance, which involves seri
ous consequences to themselves, to their party, and 
to the nation) 

The effect of adverse votes in Parliament upon the 
• fate of a ministry, and the constitutional practice 

which regulates the granting or withholding by the go
vernor of an appeal by a defeated administration to the 
constituencies, will be ~considered in a later part of this 
treatise. 

i Hans. Deb. vol. cxcv. p. 739. 
So likewise, in Victoria, upon the 
defeat of the McCulloch ministry 
at the geueral election on 1\ciay 11, 
1877, the administration resigned 
on May 21, the drty previons to the 
meeting of the new parliament. 
And in Canada, - shm·t.ly after the 
genm·al election, held in September, 
1878, and which resulted in the de-

feat of the Reform party at the 
hustings, -,the .Nlackeuzie admin
istration resigned, and were 1~
placed by the conservative admims
tmtion of Sir ,John A. Macdonald. 
The new parliament met, at about 
the usual period, in Febmary, 1879. 

j International Review, vol. ii. 
p. 374. 
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IIISTORICAL ACCOUNT OJ;' THE INTHODUCTJON OF P ARLIA
MEN'l'ARY GOVEHNMEN'l' INTO THE COLONIES Ol!' GREAT 
mUTAIN . .. 

RAVIN~ in;,cstigated the general principles of parlia
mentary government, in their application t~ colonial 
rule, we will proceed to inquire into tho particular cir
cumstances which gave rise to the establishment of 
that system in the more important colonies of the 
empire. 

1 

The first colony of Great Britain wherein this great 
memntro of colonial administrative reform was intro- • 
duccd, was Canada. 

Both in J .... ower and in Upper Canada-which were 
then separate provinces, with distinct governments
political grievances had for several years exitwted, and 
begun to assume a threatening aspect, tending to the 
overthrow of the authority of the British Crown, nnd 
the assertion of independence under republican insti
tutions. These grievances were mainly a,ttributable to 
the lack of a spirit of harmony and co-operation be
tween the legislative and executive authorities. Similar 
complaints found expression in the maritime colonies 
of British America; although the orderly and loyal 
spirit prevailing therein kept back the spirit of dis
affection, which had manifested itself in overt acts of 
rebellion in both Canadian provinces. 

The insurrection in Canada was, however, promptly 
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sup;resied by the strong arm of military power; aided, •Lor~ Dur-

l - h . b th k d l hams re-at east m t e upper provmce, y e awa ene oy- port. 

alty of the great bulk of the population. At .this junc-
ture, the Earl of Durham was deputed to proceed to 
Canada, as govefnor-general and lord high commis- • 
sioner to inves~igate the affairs of British North Ame-
rica. In 1839, the year after his ap-pointment, Lord 
Durham presented to the queen an elaborate report 
on the result of his inquiries. In this •report, his lord-
ship recommended, as a panacea for all existing politi-
cal complaints, the introduction into the several British 
North American colonies of the principle of local "iself
government; thereby rendering our coloniiiJ polity, so 
far as w:ts consistent with the maintenance of British 
connection, and of imperial supremacy, "an image and 
transcript of the British Constitution." a 

Mr. Paulett Thomson (afterwards Lord Sydenham) 
was sent to Canada, in the autumn of 1839, as governor
general ; and he was instructed to give effect to the 

• principles set forth in I.~ord Durham's report. Lord 
John Russell (then colonial secretary) officially notified 
Mr. Thomson of the system under which he was to 
administer the government, in a despatch dated Sept. 7, 
1839, ""\ihich embodied her Majesty's instructions upon 
his assumption of the government of British North 
America; and subsequently in two despatches dated 
Oct. 14 and 16, 1839. These despatches depreca,te.d 
any a,ttempt to apply the principle of ministerial 
responsibility to a provincial assembly, to acts of the 
governor which were performed by him in obedience 

a This phrase wi't& first employed lishment of representative institu
by LicmtmmntGovcrnor Simcoe, in tious in that proviuce; although 
his speech from the throne, at the these intentions did not apparently 
close of the first session of the contemplate, at that early period, the 
first provincial parliament of Up- introduction of "responsible go
per Canada, in 1792. It expre:-;8ed vernment." See Comrnons Papers, 
the intentions of the imperial go- l.839, vol. xxxiii. p. 166. 
vernment in reference to the estab-

Lord J. 
Husscll's 
despatch
es. 



56 PARLIAMENTARY GOVERNMENT IN THE COLONIES. 

• to the royal instructions, or to questions of an 'in:ip~rial 
nature; as being at variance with the allegiance due 
to the Iiritish Crown. But the application of this 
principle to questions of local concern was approved; 

• and directions were given to change the tenure of 
ofiice of tho heads of public departmel}tS in the pro
vince, so as to. admit of such offices being held by 
executive councillors who should possess the confi
dence of the assembly, and of the removal of such 
pen.;ons from ofliee "as often as any sufficient motives 
of public policy might suggest the expediency" there
of. .. Lord Sydenharn took an early opportunity of 
giving effec:'t to these im;truetions, by publiely announc
ing that henceforth the government of Cana(!a, Rhonld 
be conducted in harmony with the well-understood 
wishes of tho people, and that the attempt to govern 
by a minority would no longer be resorted to; a 
declaration which was received with satisfaqtion, by 

(;an1ulian 
resolu~ 

t.ion8 on 
l't'i"ponsi~ 
bll' go
V(:l'lllliCilt. 

all moderate men, throughout the province.b 
Accordingly, on Sept. 3, 1841, roRolutions wore sub- • 

mittocl to the I.egisltttive Assembly of Canada by Mr. 
Secretary llarriRon (in amendment to a series pro
posed by Mr. Hobert Baldwin), which were unanimously 
agreed to, and which constitute, in fact, arti.clcs of 
agreement, upon the momentous question of respon
sible government, between the executive authority of 
t.be Crown and the Canadian people. 

It was resolved, (1) that" the head of the executive 
government of the province being, within the limits 
of his government, the representative of the sovereign, 
is responsible to the imperial authority alone; but that, 
nevertheless, the management of our local affairs can 
only be conducted by him, by and with the assistance, 
counsel, and information of subordinate officers in the 

b Scropr>, Life of Lord Sydenham, 2d ed. pp. 257-2GB; Canada Leg. 
Assembly Journals, 1841, p. 390 and appx. B. B. 
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proviri~" (2.) "That in order to preserve, between • 
the different branches of the provincial parliament, ~~:~~~~;1 
that harmony which is essential to the pe~ce, wel- responsi-

ble go
fare, and good government of the province, the chief vernment. 

advisers of the rc•presentative of the sovereign, con
stituting a proyincial administration under him, ought 
to be men possessed of the confidence ~f the represen-
tatives of the people; thus affording a guarantee that 
the well-understood wishes and interest~ of the people, 
which our Gracious Sovereign has declared shall be 
the rule of the provincial government, will, on all 
occasions, be faithfully represented and advocat~ed." 

(3.) "That the people of this province have: moreover, 
a right to expect from such provincial administration 
the exertion of their best endeavours that the imperial 
authority, within its constitutional limits, shall be exer-
cised in the manner most consistent with their well
understood wishes and interests." 

A further resolution was proposed, by Mr. Baldwin, 
• to assert the constitutional right of the Assembly to 

hold the provincial administration responsible for using 
their best exertions to procure, from the imperial 
authorities, that their rightful action, in matters affect
ing Cal(.adian interests, should be exercised with a 
similar regard to the wishes and interests of the Cana
dian people. But this resolution, being presumably op
posed to the principle of non-interference, by colonial 
ministers, in matters of imperial concern,-- as main
tained in Lord John Russell's despatch of 14th October, 
1839,- was, after debate, unanimously rejected. 

Lord Sydenham_ died, unexpectedly, from injury sus
tained by a fall from his horse, a few days after the 
passing of these memorable resolutions. Sir Charles 
Bagot and Sir Charles Metcalfe, who severally suc
ceeded him as governors of Canada in 1842 and in 
1844, emphatically declared their acceptance of respon-
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• sible government, as embodied in the foregotn"g ·reso
lutions. nut, during their term of office, the system 
itself wa~ imperfectly understood, and mistakes were 
made, on all sides, in the application of this hitherto. 
untried experiment in colonial g<tvernment to the 
practical administration of local aflhirs." 

After a brio~ interval, durin.g which • Lord Cathcart 
(a military offiCer) was appointed governor-general, in 
view of the tlrreatening aspect of our relations with 
the United States, the imperial government were im
pressed with the necessity for entrusting the manage
mei1t of aflitirs in Cana(b to a person who should 
possess"an·intimate knowledge of the principles and 
practice of the British Constitution, some e-xperience 
of the House of Commons, and a familiarity with the 
political qncstions of the day. Such an one was hap
pily found in I .. ord Elgin, who was accordingly selected 
by the government of which Lord John Russell was 
premier, and Earl Grey the colonial secretary. 

Previous to his departure for Canada, in January, • 
184 7, Em1 Grey carefully instructed the new governor
general as to the line of conduct he should pursue, and 
the means he should adopt, in order to bring into full 
and beneficial operation, in British North Ame.rica., the 
novel machinery of constitutional government. 

In Earl Grey's History of the Colonial Po1icy of Great 
!1ritain, during I~ord John Russell's ministry, we are 
informed of the general tenor of the instructions given 
to Lord Elgin, and of the successful result of his policy 
and cond uct.d 

Lord Elgin's private letters to Earl Grey (written from 
Canada, and posthumously published) afford us some 
interesting details and vahw.ble suggestions as to his 

c Grey, Colonial Policy, vol. i. 
p. 205. Adderley, Colonial Policy, 
p. 27. See also Fennings Taylor's, 
Are Legislatures Parliaments? c. 6. 

d See Grey, Colonial Policy, 
vol. i. pp. 206-234. Adderley, p. 
31. 
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metl;o~ of administration. He says therein : "I give •Lord El-
.._, gin on re-

to my ministers all constitutional support, frankly and sponsi!Jle 

without reserve, and the benefit of the best aqvice that g~e~;:n
I can afford them in their difficulties. In return for 
this, I expect that •they will, as far as possible, carry out 
my views for the maintenance of the connection with • 
Great Britain, and the advancement of .the interests of 
the province." "But," he adds, " I have never con
cealed from them that I intend to do• nothing which 
may prevent me from working cordially with their 
opponents, if they are forced upon me;" shewing my 
"confidence in the loyalty of all the influential parties 
with which I have to deal," and being devoid of "per
sonal antipathies." "A governor-general, by acting on 
these views, with tact and firmness, may hope to esta
blish a moral influence in the province, which will go far 
to compensate for the loss of power consequent on the 
surrender of patronage to an executive responsible to 
the local parliament." But "incessant watchfulness 

• and some dexterity are requisite to prevent him from 
falling, on the one side, into the neant of mock sove
reignty, or on the other into the dirt and confusion of 
local factions." e 

To th~ question," whether the theory of the respon
sibility of provincial ministers to the provincial parlia
ment, and of the consequent duty of the governor 
to remain absolutely neutral in the strife of political 
parties, had not a necessary tendency to degrade his 
office into that of a mere roi faineant.?" Lord Elgin 
gave an unqualified negative. "I have tried," he said, 
"both systems. In Jamaica, there was no responsible 
government; but I had not half the power I have here, 
with my constitutional and changing cabinet." Even 
on the viceregal throne of India, he missed, at first, 
something of the authority and influence which he had 

• Walrond's Letters of Lord Elgin, pp. 40, 41. 
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exercised, as constitutional governor, in Canafla: This 
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infiuence, however, was "wholly moral,- an influence 
of suasipn, sympathy, and moderation, which softens 
the temper while it eleva,tes the aims of local politics." r 

The success of responsible gove-rnment in Canada, 
under the presidency of Lord Elgin, led to its gradual 
introduction in.to the maritime colonies ~f British, North 
America, and subsequently into the several colonies of 
Australia whe~in representative institutions had been 
established; and into New Zealand, 'rasmania, and .the 
Cape of Good Hope. 

Ultimately, upon the confederation of the provinces 
of Upf)cr ·and Lower Crmada, Nova Scotia, nnd New 
Brunswick, into one dominion, under the t(:jrown of 
Great Britain and Ireland, in 1867, it was provided, in 
the imperial act of union that the constitLltion of the 
new dominion should be " similar in principle to that 
of the United Kingdom." g 

Hesponsible government was introduced into Nova 
Scotia and into New Brunswick in 1848, whilst Earl. 
Grey, an experienced statesman, and an able writer 
·upon constitutional government, held the seals of the 
colonial o ffice.11 

At tho outset, a difliculty arose in Nova Scotia, in 
regard to the application of Hw new tenure of appoint
ments to office, which serves to expbin the extent to 
.which the imperial government was prepared to con
cede the principle of non-interference in matters of 
local concern, and at the same time to show the legiti
mate extent of the powers of a governor. 

In a despatch to Governor Harvey, of Nova Scotia, 

f Walrond's Letters of Lord El
gin, pp. 125, 126. 

g British North America Act, 
1867, 31 Viet. c. 3, preamble. 

h See the correspondence he
tween the governors of the British 

North American provinces and the 
secretary of state, relative to the 
introduction of responsible govern
ment therein. Commons l'apers, 
1847-48, vol. xlii. pp. 51-88. 
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datef."March 31, 184 7, Earl Grey adverted to certain • 
necessary qualifications and restrictions in the applica
tion of parliamentary institutions to the colonies. He 
dwelt with much emphasis upon the impo1~tance of 
"abstaining from <going further than can be avoided, 
without giving up the principle of executive responsi
bility, in making the tenure of offices i~ the public ser
vice dependent upon the result of party contests; " 
and he ac:lvised that, with the exceptiol'!. of a very few 
prominent and necessarily political offices, the remain
ing appointments to pubJic employ should be held inde
pendently of party, and be virtually irremovaLle, except 
for obvious misconduct or unfitness. The coloilial sec
retary likt)wise pointed out the necessity, on the part 
of the people of Nova Scotia, of refraining to effect 
any reform in their institutions, ho·wever j~1st or de
sirable, at the cost of injustice to individuals. And 
therefore, that, in replacing, by political heads of de
partments, men who had served faithfully under a 

• non-political tenure, it would be most unfair not to 
compensate those who had been removed from office, 
on this account, by ensuring them a provision that 
would make up for the loss of official income.i 

Nevertheless, the first administration formed in Nova • Scotia, under responsible government, ignored the wise 
and considerate counsels of Earl Grey in this particu~ 
lar, and insisted upon the removal of an old public offi; 
cer, who filled the position of colonial treasurer (and 
whose office it was proposed to divide into two political 
departments,- that of a receiver-general and of a 
financial secretary),- without making any compen
sation to him for his loss of office. The governor 
demurred· to this proceeding; but his objections were 
overruled. He then, at the suggeAtion of Earl Grey, 
directed that . the whole correspondence on the sub-

i Commons Papers, 1847-48, vol. xlii. p. 77. 
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• ject should be submitted to the colonial Ieg~'Lture. 
'rhis was done ; but the Legislative Council and the 
House of Assembly upheld the ministry, and passed an 
act for the division of the oflice, as above-mentioned, 
without making any provision for the existing incmn-. 
bent, who wtts accordingly left without redress. 

'rhe non-int~rvention of the imperiar government to 
prevent such an a.et of personal injustice was regarded 
by many inhaleitants of Nova Scotia with alarm; and 
they petitioned the Imperial Parliament, representing 
the injury sustained by the province in the lo::;s of the 
supervision of imperial authority as a safeguard against 
oppres~imt or abuse of power by the local government. 
This petition gave rise to a long debate in etl1e HouRe 
of Lords, on March 26, 1849, wherein leading states
men of both parties expressed themselves freely upon 
the q nestion, bnt without any motion being proposed 
thereon. 

Earl Grey defended the course taken by himself and 
by Governor Harvey, upon this occasion. He showed. 
tlw,t: as a general rule, the advice given to the local 
authorities, upon the in trod nction of responsible go
vernment, had been iitvourably received, and frankly 
adoptctl ; that, in the present instrmce, there were cir
cumstances (which he explained) that reJ1(fcrcd the 
action of tho local government less objectionable than 
.would at first appe:tr; and th:tt, for the governor to 
have insisted upon compensation to the ex-treasurer, 
would have led to the resignation of his ministers, 
would have caused "the affai-rs of the colony to be 
thrown into confusion," and " would have been an 
overstraining of the powers of the Crown." On the 
other hand, the secretary of state felt "bound to assert 
that the power :md influence of the Crown are by 
no means to be ineffective or unimportant." Doubt
less, that power "should be used, not resolutely to 
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resist";;nd oppose, but judiciously to check and guide, • 
the public opinion of the colonies into proper channels." 

His advice to Sir John Harvey had been: "Act 
strict1y upon the principle of not identifying· yourself 
with any one part?; but, instead of this, making your
self both a mediator and a moderator between the 
influential of aU parties. In giving, th.erefore, all fair 
and proper support to your council for the time being, 
you will carefully avoid any acts which .:an possibly be 
supposed to imply the slightest personal objection to 
their opponents, and also refuse to assent to any mea
sures which may be proposed to you by your council 
which may appear to you to involve an impfopE~r exer
cise of thE.! authority of the Crown for party rather than 
for public- objects. 

" In exercising, however, this power of refusing to 
sanction measures which may be submitted to you by 
your council, you must recollect that this power of 
opposing a check upon extreme measures, proposed 

• by the party for the time in the government, depends 
entirely for its efficacy upon its being used sparingly, 
and ·with the greatest possible discretion. A refusal to 
accept advice tendered to you by your council is a 
legitimate ground for its members to tender to you 
their resfgnation; a course they would doubtless adopt, 
should they feel that the suqject on which a difference 
has arisen between you and themselves was one upo~ 
which public opinion would be in their favour. Should 
it prove to be so, concession to their views must sooner 
or later become inevitable ; since it cannot be too dis
tinctly acknowledged that it is neither possible nor 
desirable to carry on the government of any of the 
British provinces in North America in opposition to the 
opinion of the inhabitants." j 

j Conm1onR Papers, 1847-48, vol. xlii. p. 56; Hans. Deb. vol. ciii. 
pp. 126:2-12b9. 
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Particulars in regard to the events which Iedto the 
introduction of responsible government into the Austra
lian colonies, and of the circumstances attending the 
same, will be found in the sessional papers of the House 
of Commons, for the years 1849 to 1856 inclusive. 

General authority' to effect the changes in the consti
tutions of the ~eveml Australian colontes necessary for 
the eBtablishrnent of local self~government therein, was 
conferred by the Imperial Act 13 and 14 Viet. c. 59. 
Under this statute, or under the subsequent Acts of the 
18 and 19 Viet. cc. 54 and 55, parliamentary institu
tion;:; were introduced into Australasia at the umlermen
tioncd • pe1'iods; viz., into 'l'asmnnia, and Victoria, in 
HlGG; into New South Wales and South A"stmlia, in 
1856; into New Zealand, by special enactment, in 1856; 
into Queem>land, upon its being set apart as a separate 
colony, in 1860; and into Western Australia in Ml1reh, 
1875. 

In reganl to N cw Zealand : so early as in 1852, a 
representative constitution had been gmnted, by the. 
Imperial Act 15 and 16 Viet. c. 72.k But various 
causes contributed to delay the accomplishment of the 
beneficent intentions of the mother country townrds this 
colony; and it was not until September, 1855• that the 
governor, Colonel Gore Browne, communicated .to the 
General AHsernbly the desire of her Mnjesty's govern

.ment that the colony should enjoy" the fullest measure 
of self-government which is consistent with its alle
giance to the British Crown," and that, accordingly, he 
would, as Rpeedily as possible, "carry out in its integrity 
the principle of ministerial responsibility ; being con
vinced that any other arrangements would be ineffec
tive to preserve that harmony between the legislative 
and the executive branches of the government, which 

.. 
k For the orig-in and history of this new constitution, see Sir C. B. 

Adderley (Lonl Norton), Colonial Policy, pp. 133-162. 
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IS so €ssential to the successful conduct of public af- .. 
fairs." 1 · 

.A new parliament was first convened; and in April, 
1856, the governor commenced negotiations willh a gen
tleman who was in.the confidence of a majority in the 
Assembly on the formation of a responsible ministry. 

At the outse~ the governor declared his determina
tion to maintain" a perfect neutrality in• an party ques
tions.'' He then addressed a minute, to .the gentleman 
~tLove referred to, with an explana.torymemorandnm, 
defining his own views as to the relation which should 
subsist between himself and his responsible advisers. 

This minute states: "(1.) In all matters .unqer the 
control of _the Assembly, the governor should be guided 
by the advice of gentlemen responsible to that body, 
whether it is or is not in accordance with his own 
opinion on the subject in question.'' Bnt, in explana
tion of this general proposition, it is added, that "the 
governor of course reserves to himself the same consti
tutional rights, in relation to his ministers, as are in 

·England practically exercised by the sovereign ; " and 
that he does not include in the category of subjects 
under the control of the Assembly any matters affect
ing the queen's prerogative, and imperial interests in 
general. • ( 2.) Upon all such matters, " the governor 
will be happy to receive the advice of his executive 
council ; but, when he differs from them in opinion, he 
will (if they desire it) submit their views to the con-• 
sideration of her Majesty's secretary of state; adhering 
to his own until an answer is received." 

Other questions, of purely local concern, are discussed 
in this minute ; which concludes by stating that, "in 
approving appointments to vaca,nt offices, the governor 
will require to be assured that the gentlemen recom-

1 Commons Papers, 1.860, vol.xlvi. p. 169. 
5 
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• mended are :fit and eligible for their respectiv~""\situa
tions." 
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These terms and conditions were severally accepted 
and agreed to by the incoming ministers, with the 
understanding that they were op~n to alteration by 
the colonial secretary. m 

In due course, the secretary of state.for the colonies 
intimated to ~overnor Browne that, " after the best 
consideration -which they could give to the subject, her 
Mt~jesty's government approve of the principles" upon 
which he proposed to administer the government of 
New Zealand, as the same were defined in the minute 
and mcm()randum aforesaid.11 

Quoenr:;land, which previously formcu p~rt of the 
province of New South Wales, was set apart as a sepa
rate colony, by an order in council, issued in 1859, 
under the authority of the Imperial Act 18 and Hl Viet. 
c. 54. 

Sir George F. Bowen was chosen as the first governor 
of the new colony, with instructions to inaugurate repre
sentntivc institutions therein in combination with local• 
self-government. 

Tie met with an enthusiastic reception in the colony, 
and in reporting to the secret[try of the state (the Duke 
of Newcastle) his proceedings, Sir G. Bo~n, in a 
despatch dated April 7, 1860, remarks as follows: 
"There cannot, in my opinion, be a greater mistake 

•than the view which some public writers in England 
appear to hold ; namely, that the governor of a colony, 
under the system of responsible government, should be, 
in a certain sense, a roi faineant. So far as my observa
tion extends, nothing can be more opposed than this 
theory to the wishes of the Anglo-Austra1ians them
selves. The governor of ea~:h of the colonies in this 

m Commons Pctpm·s, 1860, vol. xlvi. pp. 228, 229. 
n Ibid. p. 481. 
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group is expected not only to ad as the head of society; Sir G. 

l. • d k 1" Bowen on to encourage 1terature, science, an art; to eep a 1ve, a gover-

by personal visits to every district under his jur~diction, ~i~~~-func· 
the feelings of loyalty to the queen, and of attachment 
to the mother coun"try, and so to cherish what may be 
termed the imperial sentiment: but he is also ex-
pected, as head of the administration, to..maintain, with 
the assistance of his council, a vigilant control and su~ 

pervision over every department of the ~public service. 
In short, he is in a position in which he can exercise an 
influence over the whole course of a:ff.'1irs, exactly pro~ 
portionate to the strength of his character, tl1,e a;;tivity 
of his mind and body, the capacity of his understanding 
and the e:x.,-,ent of his knowledge.'' o 

In replies to addresses presented to him when upon 
official tours through Queensland, Sir G. F. Bowen gave 
expression to his idea of the duties and responsibilities 
of a governor. His views met with general acceptance, 
and the people everywhere appeared to vie with each 
"ther in testifying their loyalty to the queen, their cor
dial respect for her representative, and their attachment 
to the mother country.P 

In further explanation of his sense of the obligations 
entailed ~pon him as a constitutional governor, Sir G. 
F. Bowen mentions in a subsequent despatch, dated 
Aug. 11, 1860 that the impression had gone abroad 
that " certain very unfit persons '' had been raised to • 
the bench in Australia "for. political reasons, by the 
various local ministries which have succeeded each 
other so rapidly in this quarter of the world." Whilst 
unwilling to reflect in the slightest degree on other go~ 
vernors, who, he was aware, had had to contend with 
great difficulties, Sir G. Bowen adds, "I, fQr one, can~ 
not bring myself to assent to the doctrine (if it be any~ 

° Commons PaperH, 1861, vol. xl. p. 607. 
P Ibid. pp. 607, 613. 
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where held) that the establishment of parliamentary · 
government absolves the representative of the Crown 
fi:om all_responsibility as to the appointments to public 
offices. It is his undoubted right and duty to disallow 
ill-advised acts ofthe colonial legisl:tture, and I venture 
to think that he is a fortiori bound to refuse his sanc
tion to the employment in the queen's·colonial service 
of individuals of dubious character, and especially to 
the nominatio:rt of such persons to offices like those of 
judges and magistrates who hold her Majesty's commiR
Rion. In accordance with this view, I carefully ex
amined, name by name, with my executive council, 
the new C~mmission of the peace, admitting only thoRO 
gentlemen whose character, acquirements, -and social 
position render them worthy of so honourable and im
portant a trust .... My present ministers cordially 
concnr with the principles which I have thus attempted 
to explain ; and I am confident that I shall at all times 
be supported by the public opinion of this colony 
in acting on them firmly and consistently. It is my. 
intention so to act, with the approval of her Majesty's 
government." 11 

Commenting upon the constitutional question mooted 
in the despatch above cited,- as to the amo,pnt of in
fluence to be exercised by the governor of :t colony in 
which representative institutions are established,- the 

• secretary of state, in a despatch dated Nov. 26, 1860, 
observes that the position defined by Sir G. F. Bowen . 
"is one which may be occupied by a governor, with 
great propriety, and with the utmost advantage to the 
colony over whi9h he presides; its rights and duties 
being at once sustained and limited by the necessity of 
finding support in an enlightened public opinion, and 
the services of ministers capable of carrying on the 

q Commons Papers, 1861, vol. xl. p. 630. 
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govm:nment of the colony with the concurrence of the • 
legislature." r 

The latest of the British colonies admitted to the Cape of 

privileges of local self-government, was the ·Cape of ~~~~. · 
Good Hope. • 

By letters-patent dated May 23, 1850, representa
tive institutions were authorized to be. established in 
this colony; and three years later the new constitution 
was introduced. It consists of a goven,or, holding his 
commission from the Crown; a legislative council and 
a house of assembly, both elected by the people. 

Until recently the Legislative Council was composed 
of eleven members for the western and ten· members 
for the e:!stern province, chosen by the whole body of 
electors. But in 187 4 the country was divided into 
seven electoral provinces, each of which returns three 
members to the upper chamber. This change went 
into operation at the dissolution of parliament, on 
September 12, 1878. The council is elected for ten 

.years, one moiety retiring every five years. 
The House of Assembly consists of sixty-eight mem

bers, elected for five years. The governor may dis
solve both houses, or he may dissolve the Assembly 
without s)issolving the other house." 

The introduction of "responsible government'' into 
this colony was first suggested by the imperial govern
ment in 1869, but the proposal was objected to by tlie. 
governor (Sir P. E. Wodehouse ), and was regarded 
with disfavour at the Cape. But no other plan appear
ing to promise a successful administration of government, 
her Majesty's secretary of state for the colonies again 
urged upon the colony the adoption of parliamentary 
institutions. Accordingly, in 1871, a bill to amend the 
constitution by incorporating therein the system of 

r Commons Papers, ~86~, vol. xl. p. 671. 
• C. 0. List, 1879, p. 54; Encyc. B1·itannica, 9th ed. p. 47. 
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• ministerial responsibility was submitted to the consid
eratioi1 of the local parliament by the governor. It 
passed the House of Assembly, but was rejected by the 
upper house. The bill was again introduced in the 
following year, when it was agreed- to by both cham
bers. It was necessarily reserved for the signification 
of the queen's llleasure; but the royal•assent was an
nounced by prochmation on August 28, 1872.t 

Consequent •upon this change in the constitution, a 
new commission was sent to the governor of Cape Co
lony with fresh instructions, similar to those furnished 
to other colonies possessing local self-government. 

By tiwse instructions, the governor was enjoined, in 
the execution of the powers intrusted to him by his 
commission, in all cases to consult with his executive 
council, "excepting only in cases which. may be of such 
a nature that, in your judgment, our service would 
sustain material prejudice by consulting our council 
thereupon, or when the matters to be decided shall be 
too unimportant to require their advice, or too urgent. 
to admit of their advice being given by the time within 

. which it mity be necessary for you to act in respect of 
any such matters: Provided that, in all such urgent 
cases, you do subsequently, and at the earliest practica
ble period, communicate to the said council the mea
sures which you may so. have adopted, with the reasons 
.thereo£ And we do authorize you, in your discretion, 
and if it shall in any case appear right, to act in the 
exercise of the power committed to you by our said 
commission in opposition to the advice which may in 
any such case be given to you by the members of our 

t Commons Papers, 1870, vol. Lord Blachford, who (as Sir Frede
xlix. p. 369; Ibid. 1873, vol. xlix. ric Rogers) was permanent un
P· 267. The reasons which actu- der-secretary of state for the colo
ated the home governmP.nt, in press- nies when this question was first 
ing upon the Cape colony the adop- mooted. See the .Nineteenth Cen
tion of the system of responsible tury, for August, 1879, p. 271. 
govel'llment, are ably stated by 
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said 'executive council: Provided, nevertheless, that • 
in any such case you do fully report to us, by the first 
convenient opportunity, any such proceeding,.with the 
grounds and reasons thereof." u 

These provisions in the revised instructions to the 
governor of th~ Cape of Good Hope, issued after the 
concession of parliamentary institutionli: to that colony, 
exhibit the reserved power expressly retained by the 
British government in order to prevent the grant of 
local self-government from tending, under any circum
stances, to the degradation of the rights inherent in the 
Crown in the English political system ; a11d as a con
stitutional barrier against the possible encroachment 
upon those rights by the usurpation of power on the 
part of a local administration. 

Similar provisions to guard against the evils of demo
cratic ascendancy, under the pretext of "responsible 
government," will be found in the commission and in
structions issued to Sir James Fergusson, upon his 

• appointment, in 1873, as governor of New Zealand; v 

in the more recent instructions issued in April, 1877, 
to the governor of South Australia, accompanying the 
permanent letters-patent constituting the office of go
vernor in that colony; w and likewise in the instructions 
issued to Sir Bartle :B,rere, upon his appointment in 
February, 1877, to succeed Sir Henry Barkley as go
vernor of the Cape of Good Hope, in connection witil 
the new letters-patent for the permanent establishment 
of that office.x 

As the result proved, this constitutional restriction 
upon the undue assumption of power by a colonial 
ministry under responsible government was- so far at 

u Commons Papers, 1873, vol. 
xlix. p. 338. 

v New Zealand Assembly Pa
pers, 1873', A. 6. 

w South Australia Parl. Proc. 
1877, no. 109. 

x Cape of Good Hope Assembly 
Papers, 1878, A. 8. 

Power re" 
s<c~:vcd to 
the Crown. 
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ntis
1
missnl• least a.s respects the Cape colony- a most nectssary 

0 llH llll- ' 

11.istcrs l>y act. It enabled the governor to uphold and maintain 
(,ovr•rnor l . h l C , . 
J!'rerc. t 1e ng ts of t le rown upon a grave political emer-

gency, when those rights were assailed by the first 
• ministry which was formed under the new constitution. 

Qu(•cn's 
t'OllJJUifl.

~lol\cr ·for 
~Olliil 
Afriea. 

In February, 1878, the governor of the .Cape was com
pelled in vindiootion of his office to assert the lawful 
supremacy of the Crown by the dismissal of his minis
ters, at a time when they were in full possession of the 
confidence of the local pa.rliament, and able to com
mand a majority in the HouBe of Assembly. Further 
partieul!n·:-;.of this case will be found in another part of 
this volume. lt 1ru1y suffice to add, in this place, that 
Sir Bartle Frere's conduct upon tlriR trying occasion was 
warmly approved by her Majesty's government, and 
that the new administration which he formed, af~er 
dismissing the Molteno ministry, was sustained (without 
a previous dissolution of parliament) by a decisive 
vote in the local assembly.Y 

In addition to his ordinary commission as governor • 
of the colony, tt further commission was granted to the 
governor of the Cape of Good Hope, appointing him to 
be her Majesty's high commissioner for the territories of 
South Africa adjacent to the said colony. Tliis com
mission is issued for the purpose of enabling the go
vernor to act in the name and on behalf of the queen, 
alnd to represent her crown and authority in respect of 
the native tribes in South Africa; and, further, to em-

·power him to hold communication with the authorities 
of the two republics established in South Africa, and 
with the representative of any foreign power. In the 
exercise of this trust, the high commissioner is required 

Y Despatches of colonial secre- 1878, C. 2079, p. 124; Ibid. C. 
· tary (Sir M. Hicks-Beach) to Go- 2144, p. 243. And see the Niue

vernor Frere, dated March 21 and teenth Century, for December, 
July 25, 1878; Commons Papers, 1878, p. 1069. 
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to in~ite and obtain the co-operation of the foreign • 
powers aforesaid, towards the preservation of peace and 
safety in South Africa, and the general welfare and 
advancement of its territories and peoples.z 

By the terms ~f this commission, the governor is 
required, in hi~ capacity of queen's high commissioner, 
to do whatever may be lawfully and ·discreetly done 
to prevent the recurrence of any irruption into the 
British possessions of the tribes inhabiting the terri
tories aforesaid ; and all persons in the said British 
possessions are commanded to aid and assist him to 
this end. In the performance of this dtlj,y .the go
vernor's functions are clearly defined in his separate • commission; and they are not subject to the limita-
tions imposed upon his authority in civil matters, lying 
en.tirely within the Cape colony, by responsible govern
ment as established at the Cape. On the occurrence 
of any difference of opinion between the governor and 
his ministers for the time being, as to the conduct of 

• a war with the native tribes in South Africa, it is clear 
that the local administration, whilst affording to the 
governor the benefit of their advice and co-operation, 
should not hesitnte to subordinate their opinions to 
his; it f>eing obvious that the successful and speedy 
repression of any such outbreak ''concerns, either 
directly or indirectly, the interests of large numbers 
of her Majesty's subjects in South Africa, living alto• 
gether beyond the jurisdiction of any single colonial 
administration." a 

The first ministry under ''responsible government" Benefits of 

in the Cape colony, took office in December, 1872. ~1~P~~si
This change in the colonial administration had the ~~W1r;:ent 

Cape. 

z See the comm1sswn in Cape 
Assembly Votes, 1878, Annexures, 
A. 8, no. 4. 

a Colonial Secretary (Sir M. 

Hicks-Beach) to Governor Frere, 
March 21, 1878; Com. Papers, 
1878, c. 2079, p. 125. 
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immediate effect of substituting "a single stroJg go-
verning power ... for the dual forces of the executive 
and legi.">latnrc, which were before, as often as not, 
exerted in opposite directions." b And at the close of 
the SCt>SiOn Of 1873, the governor WaS able to declare 
that " in no previous session does it a1wear that such 
harmonious action has prevailed between the execu
tive and both branches of the legislature, nor has the 
busincsH of legitllation ever been carried on so satis
faetorily and at the same time so expeditiously."" 

'l'his administration continued in office until Feb
ruary, 187p, when, as has been alrcudy intimuted, its 
career ~f usefulness was brought to an abrupt close, 
under circumstances which will receive duo considera
tion in a subsequent chapter. 

In closing our brief summary of the circumstan<;Jes 
attending the introduction of parliamentary govern
ment into the principal colonies of Great Britain, it 
merely remains to add that, in some of the ·smaller 
and less progressive colonies, an attempt to establish • 
local self-government was ma<lc, which proved to be a 
failure. After a fruitless endeavour to work the system 
successfully, it was abandoned, and a simpler and more 
effective method of administration resorted t(i). This 
was notably the case in regard to ·Jamaica, which for 
nearly two centuries had possessed a representative 
eonstitution, and had been latterly intrusted with a 
responsible governrnent.d In 1866, the local legisla
ture, at the instance of Governor Eyre, unanimously 
agreed to abrogate all the existing machinery of le
gislation, and to accept in lieu thereof any form of 
government that might be approved by the Crown. 
Accordingly by an imperial act, passed in the same 

b Commons Papers, 1874, vol. xliv. p. 145. 
c Votes and Proceedings, Cape Assembly, 1873, p. 406. 
d See Lords Papers, 1864, vol. :x:iii. p. 205. 
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·. year, a new constitution was conferred upon the islan( 
which is still in operation. It consists of a legislative 
council composed of an equal number of <!fficia1 and 
of non-official members, together with a privy council, 
whose advice th•e governor IS free to accept or to • 
reject at his discretion.e 

• 
The example of Jamaica, m surrendering her free 

institutions and becoming a crown colony, was subse
quently follovred by the Virgin Island~ and by Montser
rat, which were afterwards, with other islands adjacent, 
constituted into a single federal colony, termed the 
Leeward Islands, by the Imperial Act 34 ~nd. 35 Viet. 
c. 107, passed in 1871. In 1876, the separate govern
ments or the islands of St. Vincent, Tobago, and Gre
nada, passed acts to repeal their existing constitutions, 
and to vest the government in the queen, leaving it 
to her Majesty to erect such a form of government 
therein as should be deemed most suitable for their 
future welfare. Whereupon a new legislative council 

• was established, to assist the governor, and composed 
of not less than three persons, to be appointed by royal 
warrant. The persons already nominated are the co
lonial secretary, the attorney-general, and the trea
surer.t. 

• Adderley, Colonial Policy, pp. 227-234. 
f Ibid. pp. 262, 271; Imp . .Act 39 and 40 Viet. c. 47; Hans. Deb. 

vol. ccx:xx .. p. 1039; C. 0. List, 1879, p. 186. • 
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CHAPTER IV. 
• 

PRACTICAL OPERATION OF PARUAMENTARY GOVEHNMEN'l' 
IN THE BHITISH COLONIES . 
• 

PART I. 

IMPElUAL DOMINION EXERCISABLE OVElt SEL])'-GOVEUNING 

COLONIES. 

a. In the appointment and control of Governo1s. 

rrriE authority of the Crown over the colonies of Great 
Britain is directly adrninistered through the secretary 
of state for the colonies. This officer is primarily and 
personally responsible, both to the sovereign and to 
the imperial parlinmcnt, for all official acts of any 
colonial governor," notwithstanding the operation of 
the rule of collective responsibility, which renders the 
whole ::Mlministration liable ior tho acts of the several 
members of which the gover:ning body is composed. 
:B'or the ancient maxim still holds good, that "tfle Con
stitution of this country always selects for responsi
bility the individual minister who does any particuhtr 
act." b 

The supremacy of the Crown over colonies which 
possess representative institutions, nnd have been fur
ther intrusted with the privileges of local self-govern
ment, by the incorporation into their political system 
of the principle of "responsible government," is ordi
narily exercised only in Lhe appointment and control 

a Todd, Pari. Govt. vol. ii. pp. 520, 522. 
b, Ibid. p. 376. 

• 
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of the governor. as an imperial officer; and in the • 
allowance or disallowance in certain cases of the enact
ments of the local legislature. 

The secretary of st. ate for the colonies has "the privi- Appoint-
ment of 

lege of recommending, for the sanction of the so- governors . . 
vereign, suitable persons to fill the office of governor: 
subject, however, to the approval of the prime minis
ter, whose opinion, especially in the case of the more 
important governorships, would have nwch weight. 

Colonial governors are appointed by letters-patent Their 
cmnmis-

under the great seal. As the preparation and issue sion nlld 

of these formal and authoritative instruments usually ~~~~~;~uc
takes considerable time, it became the prltct~e, prior 
to the y~ar 1875, to issue a minor commission, under 
the royal sign-manual and signet, to a newly appointed 
governor, empowering him, meanwhile, to act· under 
the commission and instructions given to his prede-
cessor in office. But doubts having been raised in 
certain cases, whether these minor commissions effec-

• tually authorized the holder to perform all the duties 
and functions appertaining to his office, it was in 1875 
deemed expedient by her Majesty's government, under 
the advice of the law officers of the Crown, to issue, 
Ol). behJllf of each colony of the empire, letters-patent 
constituting permanently the office of governor there
in; and providing that all future incumbents of this 
office should be appointed by special commission under 
the royal sign-manual and signet to fulfil the duti~s 
of the same, under the general authority and directions 
of the letters-patent aforesaid, and of the permanent 
instructions to be issued in connection therewith. 

But, before introducing this change, a circular des· 
patch, dated Oct. 20, 1875, was addressed to all colo
nial governors, enclosing a copy of the proposed new 
forms, and inviting suggestions to be submitted by the 
governor, after consultation with his responsible minis-
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• ters, for such alterations as might appear to the-tn to 
be specially advisable in the case of the particular 
colony. 

NPwin
~trunH,nts 

for go~ 
V(1 l'llOI'S <1f 
Canada. 

Upon the receipt of this despatch by the Earl of 
Duflerin (governor-general of Canada), he referred it 
to a committee of the privy council for consideration. 
And on April 6, 1876, his lordship forwarded to the 
Earl of Carnarvon (colonial secretary) a men:wrandum, 
drawn up by M.-. :Edward Blake (minister of justice), 
and by a sub-committee of the privy council, which • 
embodied various important suggestions in regard to 
the proper form of a permanent cornmisRion and in
Rtruction;:., ltr the office of governor-general of Canadtt. 

'-• ~ 

Approving of the idea of a revised and p<!rmanent 
form f(Jr these inRtrnments, Mr. Blake nevertheless sub
mit,tcd that the peculiar position of Canada, in relation 
to the mother country, entitled her to special consi
deration, aml that the existing forms, while they might 
be eminently suited to other colonies, were inappli
cable and objectionable in her case. For Canada is • 
not merely a colony or province of the empire, she 
is also a dominion, composed of seven provinces fede
rally united under r1n imperit1l charter or act of Parlia
ment, which expressly recites that her constitt~tion is 
to be similar in principle to that of the United King
dom. In addition to large powers of legislation ::md 
g~vernment over the confederated provinces, this do
minion has been intrusted with absolute powers of 
legislation and administration over the people and 
territories of the northwest, out of which she has 
already created, and is empowered further to create 
at discretion, new provinces with representative insti
tutions, to be hereafter admitted to f!lhare in the privi.: 
leges now assigned to the older provinces. Canada, 
therefore, is undoubtedly entitled to "the fullest freedom 
of political government;" and her rights, in this respect, 
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shouJd be recognized and embodied in the authorita- • 
tive documents of the commission and instructions from 
the Crown to the governor-general. 

In conformity with this idea,- the corr~ctness of Changes 

which could not .be disputed, and which was frankly ft:~.fe~~ed 
admitted by her Majesty's .government,- Mr. Blake • 
suggested numerous alterations from the forms hereto-
fore in use, and submitted reasons in favour of the 
amendments proposed. • 

As a foundation principle, necessary to be asserted 
rl • • ;:J • • 1 • 1 • 1. ' 1 anu. ma111tarneu, rn any InstrLt111e11t VVI1lCI1 111Ig11t oe 

issued for the purpose of defining the powers of a go
vernor-general in Ca:nada, Mr. Blake conten~e41 that it 
ought to. be clearly understood that, "as a rule, the 
governor does and must act through the agency (and 
upon the advice) of ministers; and ministers must be 
responsible for such action,"- save "only in the rare 
instances in which, owing to the existence of substan
tial imperial as distinguished from Canadian interests, 
it is considered that full freedom of action is not vested 

• in the Canadian people." 
In a despatch dated May 22, 1876, Lord Carnarvon 

thanks the governor-general for the above-mentioned 
memorandum, and promises that the suggestions con
tained therein shall receive due consideration, when 
the charter to incorporate the office of governor-general 
of Canada is being prepared. 

About this period, Lord Carnarvon had expressed a 
desire to have a personal conference with the Canadian 
minister of justice, in reference not only to the amended 
forms of the royal instructions· and commission to the 
governor-general, but also on certain other public ques
tions of importance, which had arisen out of the rela
tions between Canada and the mother country. 

Accordingly, upon a report of a committee of the 
privy council, approved by his excellency the gover-
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• nor-general in council, on May 29, 1876, Mr. Blak~ was 
deputed to visit England, for this purpose. His report 
of his official action and intercourse with the colonial 
secretary•was submitted to the Canadian government, 
and in the following year was laid before Parliament. 
So fhr as the governor's .commission and instructions 
were concerned, the expression of Mr.• Blake's views 
on this subject elicited from Lord Carnarvon the obser
vation that thes~ suggestions appeared to his lordship 
to be of much importance, not only with reference to 
the Dominion, but as applicable also to the circum
stances of some other colonies. Ere long, Lord Carnar
von hoped•to be in a position to inform Lord Dufferin 
that he waR prepared to advise an amendmeJlt of th~o:~ 
existing commi8sion and instructions, in general accord
ance with Mr. Blake's representations.c 

On Feb. 10, 1877, Lord Carnarvon transmitted to 
Lord Dufierin drafts of letters-patent, constituting the 
oflice of governor-general of the Dominion of Canada ; 
of the royal instructions to accompany the same; and 
of a connni::;sion appointing a governor-general. His 
lordship intimated that these instruments had been 
expres8ly framed, so as to meet the views of the Camt
dian mini::;ters; and he invited their opinion upon the 
result. No time was lost, by Lord Dufferin, it1 reply
ing to this communica,tion. On Mr.trch 8, his Excellency 
forwarded to the colonial secretary a minute of coun
~il, and a report from the minister of justice (Mr. Blake), 
expressing a general approval of the terms of these 
drafts; but suggesting certain alterations therein, 
which, if carried out, would render them entirely 
acceptable. 

Lord Carnarvon, in his reply to this despatch, dated 
April 9, 1877, expresses his pleasure at the approbation 

e For Mr .. Blake's Report, and the correspondence connected there-
with, see Canada Sess. Papers, 1877, no. 13. • 

, 
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with ·~hich the drafts had been received, and his belief • 
that there would be no difficulty in arriving at a mutu
ally satisfactory settlement of the few points still in 
debate. To this end, he forwarded mnendefi drafts, 
which were substan\ially in agreement with the changes 
suggested by Mr. Blake. He had, however, retained in 
.a modified form -the clause in the commission which in
dicates the independent action to be taken by the 
governor-general, in the exercise of the .prerogative of 
pardon, in cases of an imperial nature ; because, "when 
interests outside of the Dominion are directly affected, 
ther~ .is no authority except the imperial authority 
which is in a position to decide." •-

In answ~r to the foregoing despatch, Lord Dufferin, 
on J nne 14, 1877, transmitted to Lord Carnarvon a 
minute of council and memorandum from Mr. Blake, 
representing that the specified changes in the draft 
commission and instructions were for the most part 
quite satisfactory; but yet submitting the expediency 
?f transferring the clause concerning the administra
tion of the prerogative of pardon from the commission 
of the governor to his instruction;:;, so as to admit of 
occasional modifications of the rule in exceptional 
cases; also, suggesting the omission of a word in this 
clause, which involved no material principle. 

On Nov. 8, 1877, Lord Carnarvon writes to Lord New 

D ffi . . d drafts 
u erm, acceptmg unreservedly the amen ments pro- .agreed 

l · th a· · · Wh upon for pose( m e prece mg communiCatiOn. erenpon, canada. 

on December 13, Lord Dufferin forwards another 
minute of council, recommending that the new drafts 
should be promulgated previous to the approaching 
session of the Canadian Parliament. Lord Carnarvon, 
however, in a despatch dated Jan. 10, 1878, replies 
that, in conformity with established practice, her 
Majesty's government consider that it would be better 
to postpone the issue and promulgation of the revised 

6 
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and permanent letters-patent, commission, and i.nstruc
tions until a new appointment to the office of governor
general of Canada shall be made.u 

Meanwhile, the intentions of her Majesty's govern
ment, as hereinbefore explained, t.o make permanent 
proviRion for the discharge of the office of governor, 
in the various dependencies of the Bri~ish Crown, were 
being carried out, in other parts of the empire. 

In April, 18~7, upon the appointl'nent of Sir \V. F. D . 
. J crvois to be governor and commander-in-chief of 
South Australia, the imperial government took occa
sion to revi::>e the customary form of the governor's 
comm~itm, and of the royal instructions aceompany
ing the same. Letters-patent were issued,. under the 
gren,t seal of the United Kingdom, and by warrant 
under the queen's sign-manual, constituting the oflice 
of governor and commander-in-chief in and for this 
colony. This instrument was accompanied by a draft 
of instructions passed under the royal sign-manual 
and signet, to the governor for the time being of 
South Australia, or, in his absence, to the lieutenant: 
governor, or oflicer administering the government of 
tlte s;1id colony. By these official documents, perma~ 
nent provision was made for the execution of the office 
of governor in South Australia, and the c<fmmission 
afterwanls issued, nominating Sir W. F. D. J ervois to 

• fill this post, merely recites the letters-patent, and 
appoints him, during the royal pleasure, to be governor 
in and over the colony, " with all and singular the 
powers and authorities granted to the governor of our 
said colony, in our letters-patent" aforementioned; and 
authorizes him to exercise and perform the same, 
" according to such orders and instructions as our said 
governor for the time being hath already, or may here. 

d For this correspondence, see Canada Sess. ~apers, 1879, no. 181. 
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after ·receive from us." The commission thus con
cludes: " and we do hereby command all and singular 
our officers, ministers, and loving subjects in.onr said 

· colony and its dependencies, and all others whom it 
may concern, to take due notice hereof, and to give 
their ready obe.dience accordingly." e 

The instructions, accompanying the South Austra
lian letters-patent, and intended to be of general appli
cation to future incumbents of the office of governor 
in that colony, are in the main an embodiment of the 
instructions heretofore issued for the guidance of 
governors in and over all colonies in the ~yment 
of local self-government. They express the mind and 
will of tlle imperial government, in regard to the 
proper duties of a governor and his relation to his 
ministers, as the same l;mve been authoritatively 
declared in similar instruments, issued since the intro
duction of responsible government into our colonial 
system. 

But these instructions are necessarily more restric
tive in their character than those which were after
wards framed in reference to Canada. Mr. Blake's 
contention, "that there is no dependency of the British 
Crown ~1ich is entitled to so full an application of the 
principles of constitutional freedom as the Dominion of 

e For the revised Jetters-patAnt, Hope Assembly Votes, 1878, Au-• 
instructions, and new commission, nexures A. 8.) Similar letters-pa
see South Australia Parl. Proc. tent, making permanent provision 
1877, no. 109. Similar letters- for the office of governor and com
patent, constituting the office of mander-in-chief in and over the co
governor and commander-in-chief lony of New Zealand and it'l depen
of the colony of the Cape of Good dencies, were iRHued on Feb. 21, 
Hope, together with instructions 1879, and the following day a com
to the said governor, were issuerl mission passed under thco royal tJign
under the roval sign-manual and manual and signet appointing Sir 
signet, on Feb. 26, 1877; and on HerculeH Robiuson governor of the 
the following day a royal commis- colony, in succession to the Marquis 
sion was issued appointing Sir H. of Normanhy. (New Zealand Parl. 
.Bartle .Frere to be the governor of Papers, 1879.) 
the said colony. (Cape of Good 

• 
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Canada," was admitted to be correct by her Majesty's 
government; and the official instruments made use of, 
in the appointment, on the 7th October, 1878, of the 
Marquis of Lorne to be governor-general of Canada, 
clearly indicate, in their substantial omissions, as we11 
as in their positive directions, the lar~er measure of 
self-government thenceforth con~eded to the new do
mlmon. rrhis increase of power, to be exercised by 
the govermnent and parliament of Canada, was not 
merely relatively greater than that now enjoyed by 
other colonies of the empire, but absolutely more than 
had be~reviously intrusted to Canada itself, during 
the administration of any former governor-general. 

This will be obvious, upon a perusal of 'the corre
spondence between Lord Dufferin and the secretary of 
state, from April 6, 1876, to Jan. 10, 1878, above 
referred to, together with the report submitted by Mt'. 
Blake to the governor-general in council, on the same 
subject, on Sept. 5, 1876. r 

A brief mention of the chief points of difference 
between the commission and instructions iRsued to the 
Marquis of Lorne, and those furnished to his predeces
sors in the ofHce of governor-general, will sulfice to 
establish this proposition. • 

In his suggestions for the revision and improvement 
of these authoritative documents, Mr. Blake had dwelt 
~t considerable length upon the necessity of modifying 
the royal instructions in regard to the exercise of the 
prerogative of mercy. 'l'his subject, however, will 
specially call for consideration in a subsequent part 
of this treatise ; suffice it here to say that Mr. Blake's 
arguments for a change of constitutional practice, in 
this particular, substantially prevailed, and are em
bodied in the new instructionl:3. 

f Canada Sess. Papers, 1877, no. 13; ibid. 1879, no. 181. 
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• Other portions of the governor's commission and ~Item-

1 , tlODS Ill t le 

instructions, heretofore invariably inserted in docu- revi,etl 

f h . d . t" . d f h . d formula-ments o t IS escr1p wn were om1tte rom t ~ revise ries. 

draft agreed upon for use in Canada, on the ground 
that they were obsblete or superfluous and unnecessary. 
Of this character we may refer to the directions con
cerning the meetings of the executive, or privy coun-
cil, and the transaction of business by that body; the 
clause which authorized the governor, -j_n certain con
tingencies, to act in opposition to the advice of his 
ministers; the clause which prescribes the classes of bills 
to be reserved by the governor-general for imperial 
consideration; and certain clauses dealing witti"'matters 
which no'' come within the purview of the provincial 
governments, and are dealt with by local legislation, 
over which the governor-general and his advisers 
practically exercise no control. 

All such questions, it was wisely contended by Mr. 
Blake, should be left to be determined by the applica
tion to them, as they might arise, of the constitutional 
principles involved in the establishment in Canada of 
parliamentary government. The authority of the 
Crown in every colony is suitably and undeniably 
vested ip the governor. He possesses "the full con
stitutional powers which her Majesty, if she were rul
ing personally instead of through his agency, could 
exercise." "The governor-general has an undoubted. 
right to refuse compliance with the advice of his minis
ters; whereupon the latter must either adopt and 
become responsible for his views, or leave their places 
to be filled by others prepared to take that course." 

Even in respect to questions which may involve 
imperial as distinct from Canadian interests, it appeared 
to Mr. Blake unadvisable, if not impossible, to formulate 
any rule of limitation for the conduct of the governor
general. "The truth is," he observes," that imperial 



• 
8() l'AHLIAMENTARY GOVERNMENT IN THE COLONIES . 

interests are, under our present system of government, 
to be secured in matters of Canadian executive policy, 
not by ~ny such clause in a governor's insti'uctions 
(which would be practically inoperative, and if it can 
be supposed to be operative would b"e mischievous), but 
by mutual good feeling, and by proper consideration 
for imperial interests on the part of her Majesty's 
Canadian advisers; the Crown necessarily retaining 
all its constituti't>nal rights and powers, which wonld be 
exercistible in any emergency in which the indicated 
securities might be found to fail." He therefore sug
gested the omission of all clauses, in the royal instruc
tions td'1fovernors of Canada, which were of this nature. 
The sections of the British North America Act, defining 

. and regulating the exercise of the powers which apper
tain to tho office of governor-general in a system of 
government expressly declared by that statute to be 
"similar in principle to that of the United Kingdom," 
were in Mr. Blake's judgment amply sufficient to 
determine the constitutional status and authority of 
that oflicor; subjeet, of col!rse," to any further instruc
tions, special or general, which the Crown may law
fully give, should circumstances render that course 
desirable." g · • 

rrhese propositions, advanced by Mr. Blake, were for 
the most part accepted and approved by her Mnjesty's 
government, and led, as we have seen, to the introduc
tion of material alterations in the form and substance 
of the commission and instructions to colonial governors, 
particularly in reference to the dominion of Canada. 

But while the revised and amended formularies, 
since promulgated for the regulation of the office of 
governor in Canada, in South Australia, and in other 
colonies, have. been framed more in accordance with 

g Canada Sess. Papers, 1877, 110. 13, p 8. 
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the attual political relation of these several colonies to ~e\'ised 
formula-

the mother country, it is important to observe that ries main-

they do not abate or relinquish one iota of the right- ~~:~;utr
ful supremacy of the Crown, as the same may be consti- theCrown. 

tutionally exercised in any part of the queen's domi- • 
nions, upon the advice of responsible ministers.h 

Any furthe/comment that may be necessary, in re
gard to the changes effected by the new drafts of these 
authoritative instruments, may be suit[fbly reserved for 
consideration in connection with the special points in 
question, to be hereafter examined. 

We will now briefly indicate the contents of the 
letters-patent constituting the office of the governor
general o'r Canada, of the royal instructions accompany
ing the same, and of the commission appointing the 
Marquis of Lorne to fill this office; as the same were 
transmitted to the Senate and Commons of Canada, on 
Feb. 19, 1879.i 

By his letters-patent, the 
0
aovernor-general of the Power of 

governor-
dominion of Canada, for the time being, is authorized general of 

Canada. 
and commanded by the queen, " to do and execute, in 
due manner, all things tha,t .shall belong to his said 
command, and to the trust we have reposed in him, 
accordililg to the several powers and authorities granted 
or appointed him by virtue of 'The British North 
America Act, 1867,' and of these present letters-patent, 
and of such commission as may be issued to him und<ir 
our sign-man.ual and signet, and according to such 
instructions as may, from time to time, be given to him, 
under our sign-manual and signet, or by our order in 
our privy council, or by us through one of our princi-
pal secretaries of state; and to such laws as are or shall 
hereafter be in force in our said dominion." 

h Sir l\1. Hicks-Beach (colonial secretary) in Haus. Deb. vol. ccxliv. 
p. 1312. 

i Canada Sess. Papers, 1879, no. 14. 
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. He is also authorized and em powered to keep and 
use the great seal of Canada, " for sealing all things 
whatsoev.er that shall pass the said great seal." 

And to constitute and appoint, in the name and 
• behalf of the sovereign, "all such jt1dges, commission

ers, justices of the peace, and other n~cessary officers 
and ministers of our said dominion, as may be lawfully 
constituted or appointed by us." 

And " upon ~nfi.icient cause to him appearing," to 
remove or suspend from office any person holding any 
office under the Crown in Canada, so far as the same 
may lawfully be done. 

And """!"o exercise all powers lawfully belonging to 
us in respect of the summoning, proroguing, ~r dissolv
ing tho parliament" of Canada. 

And under the authority of the British North Ame
rica Aet, aforesaid, to a.ppoint any person or persons, 
jointly or severally, to be his deputy or deputies within 
any part of Canada, to exercise such of the powers or 
functions of the governor-general, as he may please to 
assign to hin1 or them. 

And "in the event of the death, incapacity, removal 
or absence" out of Canada of the governor-general, 
all his powers .shall be vested in a lieutenant·g~vernor, 
or administrator, to be appointed by the queen, under 
her sign-manual and signet, or if none such have been 
a.ppointed, "then in the senior officer for the time being 
in command of our regulttr troops" in Canada; after 
such person shall have duly taken the oaths prescribed 
to be taken by the governor-general. 

"All our officers and ministers, civil and military, 
and all other the inhabitants of our said dominion," are 
required "to be obedient, aiding and assisting unto our 
said governor-general;'' or the administra,tor, &c., in his 
absence. 

By the last clauses of the letters-patent, full power is 
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reserved to revoke, alter, or amend the same, at any 
time; and provision made to ensure that they shall 
have due publicity in Canada. • 

• 

The royal instructions for the execution of the office General 
• - instrue-of governor-general of Canada begin by reciting the ti'tms to 

letters-patent, !l'foresaid, and enjoin the governor-ge- ~~~~~~;1~£ 
neral for the time being, to cause his commission to be Canada. 

read and published in the presence of the chief-justice 
or other judge of the supreme court, ai1d of the mem-
bers of the dominion privy council, and require him to 
be duly sworn upon entering upon the duties of his 
office. 

They also require him to administer, or c~1se to be 
administ!!red, the necessary oaths to all persons who 
shall hold any office or place of trust in the dominion. 

To communicate these and any other instructions he 
may receive to the dominion privy council. 

To transinit to the imperial government copies of all 
laws assented to by him in the q neen's name, or re
served for the signification of the royal pleasure; with 
suitable explanatory observations and copies of the jour
nals and proceedings of the parliament of the dominion. 

The only other clauses contained in these instruc
tions C(jncern the exercise by the governor-general, of 
the prerogative of pardon,- which (it has been already 
remarked) will receive due consideration in an appro
priate part of this treatise,- and forbid his quitting the 
dominion, "without having first obtained leave from 
us for so doing, under our sign-manual and signet, or 
through one of our principal secretaries of state." 

The royal commission appointing the Marquis of Commis-

d . . C sion ap-Lorne to be governor-general of the ommwn of a- pointing 

nada, is dated Oct. 7, 1878. It simply recites the let- ~~~~~~~:r
ters-patent aforesaid, and confers upon Lord Lome this 
office, with the powers and authorities belonging to it, 
according to such orders and instructions as have 
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already been, or may hereafter be, communicated to 
him from the sovereign; and command:-; "all and sin
gular out officers, ministers, and loving subjects in our 
said dominion, and all others whom it may concern, to 
take due notice hereof, and to give" their ready obedi-
ence accordingly.'' • 

Every colonial governor, nfter his nppointment to 
office, is subject to the control of the Crown, ns an im
perial officer. -:I.n addition to the permanent and ge
neral instructions which he receives in connection with 
his connnission, he may, from time to time, be charged 
with any_further instructions, special or gencml, which 
the Crown may lawfully communicate to him, under 
particular circumstances. The medium of communica
tion between the sovereign and her representative, in 
any British colony, is the secretary of state. 

Colonial governors invariably hold office during the 
plca::nu·e of the Crown ; but their period of service in a 
colony is usually limited to six years, from the assump
tion of their duties therein; .i although, at the discretion 
of the Crown, a governor may be re-appointed for a 
further tern1. 

The rule which limits the term of service of a go
vernor to six years was established principall.)i for the 
pmpose of ensuring in governors the utmost impar
tiality of conduct, by disconnecting them from fixed re
lations with the colony over which .,hey are appointed 
to preside. It was first made applicable to all British 
colonies by a circular despatch from Mr. Secretary 
fluskisson, issued in May, 1828, as follows: "It shall for 
the future be understood that, at the expiration of six 
years, a governor of a colony shall, as a matter of course, 
retire from his government, unless there should be 
~orne special reason~ for r'etaining him there; and that 

j Col. Reg. 1879, sec. 7. 
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the way should thus be opened for the employment of 
others, who may have claims to the notice of his Majes
ty's government." k 

During the temporary absence of a governor from 
his colony, it was" formerly the general practice for the 
Crown, by a dormant commission under the sign
manual, to empower the chief-justice or senior judge 
therein to act as administrator of the government. 
But difficulties having sometimes adsen in carrying 
out an arrangement of this kind, it is not now invariably 
resorted to, at least, in the first instance. Instead of 
this provision to supply the place of an abs~nt gover-
nor, it is now customary either to appoint a lieute
nant-gov~rnor, or administrator of the government, 
under the royal sign-manual ; or else that the senior 
officer for the time being of her Majesty's regular 
troops in the colony shall be empowered to act in this 
capacity. But where no such provision has been made, 
it is usual and appropriate for the chief-justice or senior 
judge to be authorized to. act as administrator of the 
government, in the event of the death, incapacity, 
removal or departure from the government of the go-
vernor and (if there be such an officer) of the lieute
nant-gcwernor of the colony.1 

• 

Provision 
for ab
~enee of a 
governor. 

In matters of imperial concern, or which may affect Commu-
nications 

the well-being of the colony as a part of the empire, to a go-

it is the duty of tlt-e secretary of state, as the constiht- ;;~1~0[111_ 
tional mouthpiece of the sovereign, to correspond with perial go

colonial governors, -. -. communicating the opinions of verument. 

her Majesty's government, and making whatever re-

k Commons Papers, 1836, vol. 
xxxix. p. 633. Todd, vol. ii. p. 
524. 

1 Col. Reg. 1879, sees. 6 and 7: 
the Marquis of Lorne's letters-pa
tent, as governm·-general of Cana
da, in 1878. See also the corre-

spondence in New South \'Vales 
Votes and Proc. 1874, pp. 95-108. 
Ibid. 1875-76, vol. ii. p. 19. South 
Australia Pari. Proc. 1875, vol. iii. 
no. 35. Ibid. 1877, p. 1, and appx. 
nos. 48 and 109. 
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commendations or suggestions he ma.y deem to be 
expedient, either for the instruction of the governor, 
for the in.formation of his ministers, or for the welfare 
of the colonial subjects of the Crown. Opportunities 

• for such advice or interpoHition will" naturally become 
less frequent and imperative, in proportion as the insti
tutions of government in any colony become settled 
and in harmonious operation. In mntters of local con
cern, within the•legitimnte jurisdiction of a self-govern
ing community, the OJ5inion of tho imperinl government 
is seldom obtruded, and never insiHted upon. And in 
well-eHtab]ished colonies, in possession of the full mea
sure of.local responsibility, despatches from her Mr~jes
ty's colonial secretary, in reply to communications from 
the governor, narmtirtg tho progress of events under 
his adminiHtmtion, are usually confined to a brief ac
knowledgment of the receipt of sueh intelligence, and 
to the expression in general terms of the opinion enter
tained by her Majesty's government of the governor's 

Conv0ycd 
by the 
Hl'cn;t:ti"Y 
of state. 

proceedings. 
It is likewise incumbent upon the secretary of state 

to be the modinm of conveying to all governors of colo
nies and other dependencies of the Crown specific in
structions for their guidance in the fulfilment .of their 
respective charges. Those instructions t1re issued by 
the Rovoreign, under the royaJ sign-manual. 'rhey are, 
rts has been already observed, primarily of a general 
nature, and are addressed to the governor, upon his 
first assumption of office.m Subsequent instructions are 
transmitted to the governor, from time to time, as may 

m See the royal instructions to Dufferin, as governor-general of the 
the Duke of Richmond, upon his Dominion of -Canada, dated May~~' 
appointment, in 1818, to be gover- 1872. (Canada . Com. Journals, 
nor-in-chief in and over Upper and 1873, p. 85.) Royal Instructions 
Lower Canada. (Commons Papers, to the governor of South Australia, 
1837-38, vol. xxxix. p. 794.) dated April 28, 1877. (South Au
Royal Instructions to the Earl of stralia Parl. Proc. 1877, no. 109.) 



IMPERIAL CONTROL OVER COLONIAL GOVERNORS. 93 

be necessary ; or are embodied in "circular despatches," 
which are addressed to governors generally, although 
sent to each one individually.n • 

Ample directions in regard to the order and method 
of correspondence "between the governor of a colony 
and the colonial office will be found in chapter VII. of • 
the "Rules and Regulations for her Majesty's Colonial 
Service," issued in 1879. 

By the royal instructions, governors ttre forbidden to 
give to any person copies of despatches they may re
ceive from the secretary of state,- or to allow copies 
to be taken of them,- unless under a general or spe
cial authority from that officer. But where responsible 
governme-nt is established, the governor is considered to 
be at liberty to communicate to his advisers all de
spatches not marked " Confidential." And by a circu
lar, dated July 10, 1871, despatches are reclassified, as 
follows : ( 1.) Nwnbered despatches, 'vhich a governor 
may publish, unless directed not to do so. ( 2.) Sec1·et, 
which he may, if he thinks fit, communicate, under the 
obligation of secrecy, to his ministers, and may even 
make public, if he thinks it necessary. ( 3.) Confidential, 
which are addressed to a, governor personally, and 
which h~ is forbidden to make known, without express 
authority from the secretary of state." 

In laying despatches and other papers before the 
legislature, the governor of a colony is bound by COl¥ 

stitutional practice. In general, the governor in colo
nies with responsible ministries takes no personal action, 
in this matter, in the case of "numbered" despatches 

n For example see the " cireular 
despatch," of ·June 28, 1843, in re
gard to the imposition of differen
tial duties by coloninl legislatures; 
and that on martial law, which was 
laid before Parliament in 1867; and 
that on the exercise of the preroga-

tive of mercy, presented to Parlia
ment in 1877. See also the circu
lar despatch of March 8, 1870, on 
the transmiRHion of despatches, iu 
Col. Reg. 1879, sec. 177. 

o Col. Reg. 1879, sec. 188. 

• 

Official rle-
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and ordinary papers, and is rarely even consulted: The 
ministers lay before the legishtture any such documents, 
on their 9wn discretion and responsibility.P But it is a 
generaJ and reasonable rule of the public service that 
deRpatches and other documents for\varded to the im
peria1 government should not be published until they 
sha1l lmve been received a,nd ackno~ledged by the 
secretary of state; and th:tt no conGdential memornn
d urns passing between ministers and the governor 
should be laid before the colonial parliament, except 
on tho n,(lviee of the ministers eoncerned.'l 

When advised to do so by his ministers, the governor 
Khould "lny " any numberccl and not confidential de
:'lpateh" addresscu by him to or received by •him from 
the secretary of stnte before the local Parliament; un
lesg there he some strong reason to the contrary,
such as a pending reference to the secretary of state.r 

But the governor must first be advised by his mi~ 
nistcrs before taking such a step; and they must be 
prepa.rc<l to dcfeml his action if it be impugned. 

Ministers cannot relieve themselves from the respon~ 
sibility of advising as executive councillors; nor is n 
governor free to act without or against ministerial advice, 
in cases not involving tho rights or prerogativQI3 of the 
Crown or imperial interc::;ts: though such responsi
bility on the part of ministers does not oblige them 
k> defend particular views or statements contained in 
a governor's despatches or confidential memorandums." 

P New Zealand House of Rep. 
Journal~, 1871, appx. val. i. p. 14. 
New Zcalaud Pari. Del!. vol. viii. p. 
140. 

q Governor Bowen's answer to 
an address of Leg. Council of Vic
tm·ia, dated .Tan. 24, 1878; Com
mons Papers, 1878, C. 2178, pp. 8, 
M, 63. And see Todd, Parl. Govt. 
vol. i. pp. 279, 60:3; and Lord El
lenlJorough's case, ibid. vol. ii. p. 383. 

r Colonittl secretary (Lord Car
narvon's) despatch, J·an. 26, 1878; 
Tasmania Leg. Council Journals, 
1878, appx. no. 36, p. 11. 

• Governor '\Veld, .Memo. for his 
ministers, of Oct. 2!), 1877. Tas
mania Leg. Council .Journals, 1877, 
S0ss. 4, appx. no. 35, p. 6 ; ap
proved by Lord Carnarvon, in de
spatch of ,Jan. 26, 1878. Thus, on 
Feb. 10, 1879, the governor of Tas-
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• It .rests with the secretary of state in every instance, Confiden
tial de

to decide whether "confidential '' despatches may or spatehes. 

n:my not be made public. t 
Sir E. Bulwer-Lytton, when colonial sec;·etary, in 

notifying Sir GeoJOge Bowen of his appointment as the 
first governor of Queensland, gave the following sum
mary of the foregoing rules: "The communications 
from a government should be fourfold: (1.) Public de
spatches. (2 .. ) Confidential-intended ft~r publication, if 
at all required. ( 3.) Oonjidentz"al- not to be published 
unless absolutely necessary for defence of measures by your
self and the h01ne clep(~rtntent. ( 4.) Lette1·s strictly private; 
and these, if frank to a minister or to an undeor-secre
tary like .Mr. Merivale, should be guarded to friends; 
and touch as little as possible upon names and parties 
in the colony. A government may rely on the discre
tion of a department, never on that of private corre
spondents." u 

On .May 16, 1867, a motion was made in the Legislative 

mania, having requested that cer
tain numbered despatches received 
by him from the secretary of state 
might be immedi<ltely ]aid before 
the colonial parliament, was in
formed by his ministers " that they 
are unable•to discover any grounds 
Of public policy requiring the pub
lication of these despatches, and 
after due conHicleration are unani
mously of opinion that it is unde
sirable to accede to his Excellency's 
request." (Tasmania Leg. Council 
Papers, 1678-79, no. 114.) Upon 
this occasion, the views of his Ex
cellency the governor, upon the 
particular question, were in accord 
with his ministers; though, for the 
sake of avoiding further unnecessary 
discussion of a controverted case, he 
objected to lay the despatches before 
parliament, Subsequently, howe\'er, 
the Legislati\-e Council having Rpe
cially applied for the production of 
all the papers in the case, ministers 

advised their publication. In con
cun·ing with this request, " the go
vernor poiuts out to ministers, as 
he did to their predece.-isors, tlmt, 
whatever may be his personal views, 
he (in matters not involving impe
rial interests, or the prerogatives of 
the Crown, directly or indirectly) 
considers his responsible advisers to 
be answerable to parliarnent for ad
vising the production of despatches~ 
and for the policy of such produc
tion, hut does not consider that 
such reRpOnHibility renders it in
cumbent on them to defend any 
view or statement therein expresBed 
by the governor." (Ibid. Leg~ Coun
cil Papers, 1878, 110. 117.) 

t Col. Reg. 1878, no. 184. 
u Lord Lytton's SpeAches, &e., 

• voL i. p. cxxi ii. See further, in re
gard to privatA correspondence be
tween public functionaries, Todd, 
Parl. Govt. vol. ii. p. 50G. 
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When • Assembly of Queensland for an address to the governor. ask~ 
t'OIIllllUlli" '--' 

cated to iug for a copy of his despatch to the secretary of state for the 
parlia- colonies, transmitting· a petition from certain re:siclents in the 
n1ent. 

colony req~1esting the governor's recall,- in consequence of 
his interposition to prevent certain proceeding~> on the part 

• of his ministers which were at variance· with the royal in
structions, aucl which interposition led to the resignation of 
mi11istert>,- and also for a copy of the reply to this despatch. 
Whereupon the premier pointetl out that, by the royal instruc
tions, all governOJOIJ arc prohilJited from giving copies of their 
<1espatches, unless with the sanction of the secretary of state. 
The deRpaiches in q nestion were "confidential," and had not 
even been pornsed by the premier. Nevertheless, he assumed 
the responsibility of advising the governor that, in his opi
nion, it 'vas unuoeessary to produce them. The motion was 
accordiugly negativell on a division.v • 

On Aug. 19, 1873, Governor Fergusson of New Zealand, 
transmittt·d a message to the Legislative Couneil. of the co
lony, declining to lay before that body "all correspondence" 
which hm1 pal:lsed between himself and the l:lecretary of state, 
on a particular question, as snch a proceeding would establish 
a practice hitherto unpreccdented.w 

Ou Nov. 25, 187 4-, a motion was made in the Legislative 
"""''eon- A::;;,;embly of New Routh 'Vales, condemnatory of the conduct 
tidvntial of minit-;l.ors in laying before the honse Governor Robhmon 's 
tninnl<· to 
miniot"t's. minute, to themsclvel:l, npon the exercise of the prerogative of 

OovPruor 
H.ohin-

mercy in a certain case, and al::;o reflecting upon the tenor 
of the minnte itself,- which,· it was alleged, cont!tined an 
implied ccusnre upon the Legislative Asl:letnbly. This motion 
was negatived by the casting-vote of the speaker.x Shortly 
i'tfter parliament was dissolved. The new parliament was 
convenetl in January, 1875. In the debate upon the address 
in answer to the speech from the throne, an amendment, similar 
to the motion above mentioned, was carried against mini<lters. 
Whereupon they resigned. In reply to the address, the go
vernor (in the interval between the resignation of his minis
ters and the appointment of their successors), transmitted 

" Queensland, Par!. Deb. 1867, 
p. 164. 

w New Zealand LPg. Council 
Journals, 1873, appx. no. 4. 

x New South ''\7 ales, Leg. As
sem hiy Voteo; allll rroc. 1874, p. 
54. 
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a message to the assembly, dated February 2, wherein he " 
defended his conduct in this matter, and asserted the eon;.;ti
tutional rights of his office, whilst expres::;ing due respect and 
consideration for the opinions of the Legislative •Assembly, 
and a readiness to .accept their decision, so far as it affected 
his late ministers. Unable to succeed in the endeavour tu • 
form a new admt,nistration of different material, the governor 
was obliged to send for Mr. Robertson, who, as lender of the 
opposition in the Assembly had ii1duced the house to agree 
to the aforesaid amendment to the add:.ess. But in his 
memorandum to Mr. Robertson, the governor,- while admit
ting the right of the house to condemn the ex-ministry for 
their own act, in laying his Excellency's minute upon the 
table,- protested against the rest of the amendment, as being 
"not only a personal imputation upon himself, but ";m inva
sion of tM constitutional rights of his office." Mt. Robert
son accepted the position offered to him, and became premier 
of a new ministry. The governor duly reported his own 
proceedings to the secretary of state (Earl Carnarvon), who, 
in a despatch dated April 26, 1875, expressed hi::; approval 
of his Excellency's conduct; including the terms of the mes
sage of the 2d February, when he was without constitu
tional advi::;ers. The colonial secretary had previously, in a 
despatch dated March 20, 1875, freely accepted the gover
nor's explanations in regard to his minute, above mentioned, 
and his assurance that he had not intentionally refie,cted 
therein ~on the Legislative Assembly.Y 

During the continuance of the "dead-lock" between the 
legislative chambers in the colony of Victoria, in 1877-78, 
:>,rising out of differences in regard to the powers of the two 
houses in the appropriation of public money, the governof 
(Sir G. Bowen), on Jan. 31, 1878, telegraphed the secretary 
of state (Earl Carnarvon) as follows: "It would do much 
good if I might, in compliance with ad vice of ministers and 
address from Legislative Assembly, present to parliament the 
confidential despatches written in 1867 and 1868 hy Lord 
Canterbury, or extracts from them, which bear upon the 
present crisis. Please telegraph your answer." l11 reply, 
dated February 9, the colonial secretary expressed hi::; wi::;h 

Y Commons Papers, 1875, vol. liii. pp. 682-696. 
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to delay deciding on this application until he had received 
fmther information on tho subject. On February 22, he sent 
a message to tho governor, " telegraph your reasons for de
siring to publish ... despatches which, being confidential, 
I am di::;posed to think had better be withheld." Accord
ingly, on March 1, Govemor Bowen rer:lied, "Lord Canter
bury's de:?patches during the last dead-lock, specially those 
referred to in my confidential despatch or September 28, 
define tho pm;ition and mutual relations of the Council and 
A::>somLly, aml tlteir presentation to parliament here would 
now do good." Whereupon, on March G, the colonial secre
taq (Sir M. Hicks-Beach) answere(l: "I will not refuse oon
seHt to publication, under advice of ministers, of any pu hlic 
despatcl~es ou Darling case, a11d of collfitlential reports men
tioned in your dm>patch of SeptemLer 28,- except despatch 
of April 2G, 1868, and paragraph referring to it ~l despatch 
of M;ty 23, 18GB, which I think better withheld. But minis
tors must be responsible if any matter so published gives 
offence or causes dii£cnltics."" 

On tho ::mmo day, March 6, 1878, the Legislative Assemlll.Y 
of Victoria addressed the governor, praying him to present 
to parliament any hitherto unpublished despatches of Lord 
Cantcrlmry, written during the parliamentary dead-lock of 
1H6G~ti8. On March 19, Governor Bowen informed the 
Assembly by me::;r:mge, "that lmvillg asked and receive~l per
mi:.;l'lion accordingly from the secretary of state, he now trans
mit::; herewith oopie8 of the do14patches referred to."" 

In .Jan nary, 1878, the Legislali ve Council of Jicto~ia passed 
an address to the governor (Sir G. Bowen) m;ldng for a copy 
of a ministerial memorandum, upon the po::>ition of affairs 
!trit>ing out of the parliamentary crisis in the colony, which 
had been communicated by the premier to the governor, and 
transmitted by him to tho secretary of state for the colonies. 
The governor declined to present this memorandum, on the 
ground that "it is a general and reasonable rule of the public 
service that documents forwarded to the imperial government 
should not be published until they shall hav~ been received 

• Commons rapers, 1878, C. 
1982, pp. 32, 34, 41, 42. 

a Victoria Leg. Assembly Votes 
and Proc. 1.877-78, vol. i. pp. 296, 

301, appx. ll. no. 15. For a sum
mary of the contents of these de
spatches, see post, pp. 491, 492. 
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and acknowledged by the secretary of state." On March 6, 
the governor (having been notified by telegram that the 
secretary of state had received and cont>iderecl this paper) 
caused a copy of it to be laid before both housd. "Where
upon the Legislativ~ Council addressed the governor on the 
points urged in the memorandum, and found fault with the • 
course taken by .his Excellency in respect to the same. Thi8 
address was referred to the ministry for their consideration 
and advice. They characterized the reflection therein upon 
the governor as" unfounded and gratuitout!." They regarded 
the memorandum as a confidential communication sent by 
ministers to the governor, which, without their consent, ought 
not to be communicated to either house of parliament. They 
had advised the withholding of that document in.the first 
instance from the council ; being of opinion "that it would 
be imposstble to carry on the executive government if either 
house of parliament had the right to insist on the immediate 
production of any documents of a confidential character 
placed by them in the hands of the governor." The council, 
in asking for a copy of the memorandum, were "actuated, 
doubtless, by a desire to produce disunion between the go
vernor and the ministry." "Had their application been 
granted, ministers would have considered that a breach of 
confidence had been committed," that their advice had been 
disregarded, and they would have at once resigned.b 

RemoYal 
or transfer 
of goYer" 

Governors of colonies, holding office during the plea
sure of •the Crown, are removable at any time before 
the expiration of their ordinary term of office, if it nors" 

should appear advisable to the imperial government to 
recall them. Sometimes colonial governors are trans
ferred to other colonies, on personal considerations of 
fitness, or ability to cope with circumstances of peculiar 
difficulty. 

On March 19, 1879, the secretary of state for the colo
nies addressed a despatch to Sir Bartle Frere, governor of 

• the Cape of Good Hope, reproving him for entering upon 
a war with the Zulus, without the previous sanction and 
authority of her Majesty's government. But while it was 

b Commons Papers, 1878, C. 2173, pp. 8, 54, 58, 63. 
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thought necessary to animadvert with some severity upon the 
conduct of Sir Bartle Frere in this instance, the government 
miiHlful of his eminent public services, were unwilling to 
supersede !"lim; being convinced that his continued retention 
in oiTice was, upon the whole, most desiraljle, notwithstanding 

• his prmmrned error of judgment on this occttsion. The policy 
of tho government, in still retaining the govel'nment of South 
Africa in tho hands of Sir Bartle Frere, after their condem
JJation of his proceedings in the despatch of March 19, ] 87\), 
gave rise to a mc~ion of censure in the Honse of Lords, on 
March 25, ·which was directed alike against Sir Bartle Frere 
aDd her Majesty's government. After a loug debate, how
over, Llw motio11 was negative<l by n large majority. 

In fu11thcr illustration of the control which is exer
cised by her Mt\jesty's secretary of state ove1; colonial 
gove1:nors as imperial officers, the following precedents 
nrc glVon : -

In 1B48, Sir William Denison, governor of Van Diemen's 
Land (now known as Tnsmlmia), addressed a formal com
plaint to the secretary of state against Sir .John Poehler, chief
ju;-;tico of the superior court in that colony, for alleged 
Heglcet of duty, in not kwing examined and certified the 
validity of certrtin acts passed by the governor in council, 
thereby giving occasion to much confnKion aml litigation. 
Tho governor lutcl previously caused the chief-justice to be 
tried on this charge, before himself and the Executi~e Coun
cil, under the imperial act of the 22 Geo. III. c. 75. But, at 
this trial, the judge had been acquitted. Whereupon, a nnm
l~er of residents in the colony petitioned the queen, complaining 
of the conduct of the governor, in invading the independence 
of the bench, and for other arbitrary proceedings, and soli
citing redress. This petition was forwarded to the colonial 
secretary through the governor, pursuant to the royal instruc
tions in such cases.c In reply, the secretary of state directed 
the governor to inform the memorialists that their petition 
had been laid before Lhe queen, but that her Majesty was not • 
pleased to make any order thereon.d And, upon a motion in 
the House of Commons to censure the governor for his con-

c Col. Reg. 1879, nos. 217-223. 
, d Commons Papers, 1847-48, vol. xliii. p. 681; ibid. 1849, vol. xxxv. 
p. 77. 
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duct in this case, the secretary of state defended him.e Never
theless, in a confidential despatch, he reprimanded Sir \V. 
Denison, for having "acted rashly and unadvisedly," in this 
matter,- a reproof which the governor understood "as a 
sort of hint to him.not for the future to meddle with judges, 
except in case of absolute necessity." f 

., 

During the ~ogress of the Maori war in New Zealand, in Sir George 

1865 and 1866, certaiu allegations of inhumanity in dealing Grey. ~ 
with the Maoris were reported to the secretary of state for 
war, by a gentleman in England, upon th~ authority of a pri-
vate letter received by hirn from a colonel commandi11g one 
of the regiments on active service in New Zealaucl. These 
charges tended to implicate not only the military authorities, 
hut also the governor of tl1e colony (Sir George Qrey) and 
his executive council, in suggesting or approving the alleged 
acts of i~hnmanity. Upon being made acquainted with the 
circumstances, the secretary of state for the colonies vvrote 
confidentially to the governor for explanations. In reply, Sir 
George Grey addressed an indignant disclaimer of the truth 
of the charges, and enclosed a minute he had laid before his 
executive council on the subject, wherein he denounced the 
statement made to the secretary for war as a "base and 
wicked calumny." The minute concludes by stating that he 
should transmit a copy of it to the colonial secretary, and 
demand as his right that copies of the letters in which the 
charge was preferred should be communicated to him, with the 
name of.the accuser," and that a full inquiry be instituted into 
the whole matter; and he declines to receive the communica-
tion as a confidential one." Upon the receipt of this despatch 
and minute, the secretary of state for the colonies wrote to Sir 
G. Grey that he could "be hardly una ware that this is not tl~e 
tone or manner in which the officer representing the queen 
ought to commuJJicate with the minister from whom he re-
ceives her Majesty'B commauds;" and that he hoped, upon 
reflection, the governor would see the propriety of recalling 
the objectioi1able minutes and despatch he had written on 
thiB painful question. Whereupon, the governor, without re-
ceding from the position he had taken in regard to these 

e Hans. Deb. vol. civ. p 378. 
f Commons Papers, ~847-48, vol. xliii. pp. 624-670. Denison's Vice

regal Life, vol. i. pp. 74, 97. 
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unfpunded ·charges against himself and his ministers, ex- . 
pret>sed "the fullest and mor:;t unreserved apology " for the 
passages in his clesp<ttch which were considered to have been 
couched in improper language. This retmctation was received 
with satisfaction Ly the colonial secretary .• g 

Mean while, the writer of the letter upon which the com
plaint <Jgaiust the New Zealand government was based had 
ascertained that his censures were unfounded; and he wrote to 
tbe war office, dc::;iring to withdmw his hasty ~tnd ill-considered 
charges. But Go~enwr Grey was of opinion that stricter 
regulaLiom; were neces~:mry, in order to prevent vexatious and 
unjustifiable complaints from being received aud entertained 
by the imperirtl authorities, without the knowledge of the 
govm·nor., nml without his being afforded previou:,; opportu
Jlity of refntiug them. He therefore accompanied hiH apo
logy hy a Nepamto dc::;patch of the ~:;mne Jato (.Foh.-:1, 18G7), 
w herciu he called tho atteution of the colonial secretary to the 
evm;ion of the spirit of the rule of her Majesty's colonial ser
vice, whid1 prohibits complaints against a govemor to he 
made othcrwi~:>e than through the governor himself. He al::;o 
pointed out tho irregularity of permitting military officers on 
aoti ve Hervice in a colony to report to the secretary of state 
for war direct upon matters which concern the local govern
ment, and without their knowledge. On Aug. 2, 1807, the 
Lcgi::;Jative Council of Now Zealand voted a resolution of 
t1wnks to tho governor, "for the prompt and able manner in 
which helms vin.(1ieated tho honont· of the government of New 
Zealand from t,he unfounded chrtrgcs made againsl it," on 
tl1i::; oecasion; and at the same time, they resolved, t1mt 
" the mode of correspondence which has been ftclopted, and 
tfie comsc generally which has been pursued," by the impe
rial govemment in this matter, were calculated to impair the 
authority of the governor, and to act prejudicially as well to 
her Majesty's service as to her New Zealand subjects. These 
resolutions were duly forwarded to the secretary of ::;tate, t'O 
be laid before the queen. The House of Representatives of 
the colony agreed to similar resolutions, and to an address to 
the queen, which emphatically complained of a practice that 
had grown up in some of the imperial departments of state, 

g Commons Papers, 1867-66, vol. xlviii. pp. 495-500. 
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• of receiving letters from imperial officers in the colony, 

impugning the conduct of the governor and his advisers, 
all knowledge of which had been withheld from the governor 
himself, and which made further representations; that were 
humbly submitted tp her Majesty's consideration. In reply, 
the colonial secretary aclmowledgecl the receipt o£ these pa- • 
pers, but stated.that her Majesty had not thought fit to give 
any directions concerning them.h Subsequently, however, 
clear and satisfactory regulations were established, in regard 
to military and naval correspondence in li1e colonies, which 
will prevent the recurrence of the evils complained of by the 
New Zealand government and legislature, and will at all times 
suffice to uphold the dignity and authority of the governor, 
as representing the sovereign, in every colony of .. the em
pire.i During the progress of the Kaffir insurrection, at the 
Cape of ciood Hope, in 1878, these new regulations were duly 
observed by the imperial military authorities employed therein, 
with the most gratifying results.i 

In 1865, the Assembly of the colony of Victoria endea- SirCharles 
vonred to pass a new customs tariff, which embodied the Darling. 

principle of protection to native indm;try, to which it was 
known that a majority in the Legislative Council vvas op-
posed, by tacking the same to the annual appropriation bill. 
The Legislative Council, being deb~tr:red by the Constitutional 
Act from amending a hill of supply, rejected, by "laying aside" 
the whole measure ; previously endeavouring, though unsuc
cessfullY., by means of a conference, to obtain an opportunity 
of expressing an unfettered judgment on the tariff question. 
Accordingly, the legislature was prorogued, without either the 
grant of supplies or the enactment of the tariff. The difficulties 
which arose out of these proceedings were undoubtedly brougl~t 
on by an overstrained exercise of their powers, on the part 
of both the deliberative chambers, and should have been met 
by earnest endeavours on the part of the governor (Sir Charles 
Darling) to induce both sides to agree to such concessions as 
might be in ·accordance with the true spirit of the ·constitu-
tion, and by a resolute determination on his part to sanction 
no step which was not strictly authorized by law. 

h Commons Papers, 1867~68, 
vol. xlviii. 500-520. 

i Col. Reg. 1879, nos. 197-210. 
For these regulations, see post, p. 276. 

j Commons Papers, 1878, C. 
2079, p. 111, C. 2100, p. 19. And 
see post, p. 288. 



• 
104 l'ARLIAMENTARY GOVERNMENT IN THE COLONIES . 

But, instead of adhering to this constitutional course, the 
governor- with no desire to favour any particular pn.rty 
or set of men, but from lack of firmness and discretion -
yielded to rhe pressure put upon him by his ministers, on whose 
advice the Assernbly had acted; sanctione<j. the levy of the new 

• duties, upon the mere 1·esolution of the Assembly; permitted 
his millisters to contract a loan with a bank to obtain money for . . 
pu hlic purposes; and approved of the payment of official salaries 
witlwnt the authority of an act of legislature. In justification 
of these proceedin~s, he pleaded the usage of the Imperial Par
liament, a.nd the extreme necessity of the case. But the secre
tary of st~Lte for the colonies (Mr. Card well), in a despatoh dated 
Nov. 27, lHo5, severely' reprimanded tho governor for these 
doings. He showe<l that he had misunderstood tJw imperial 
praetice ;' that inunediatc effect was given to resolntions of 
tho House of Commons, in matters of supply aud taxl'ttion, only 
wl1cn there was a fair pre1mmption that the House of Lords 
would approve of the s:1me ; and th~1t if they should after
wards di::;approvo, l1y rejeeting a bill bat~ed on the resolutions 
in q uestinn, tbc dnt,ics nolleeted in anticipation of their agree
ment were returned, aud ceased to be levied. He pointed 
out the irregnlarity of permitting extraneous provisions to 
be iududed in a supply bill ; and of government incmring 
pommiary oll1 igatious, or t)Xpcuding any public money (ex
cept under circumstances of extreme public necessity), with
out tho previous authority of Parllament. Finally, the 
colonial secretary declared "that in these three resl?ects,
in collecting duties without sanction of law; in contracting a 
loan without sanction of law; and in paying salaries without 
sanction of law, -the governor had departed from the princi
pfe of conduct announced by himself and approved by the 
colonial secretary,- the principle of rigid adherence' to the 
law. I deeply regret this. The quean's representative is 
justifiecl in deferring very largely to his constitutional advis
ers in matters of policy, and even of equity; but he is ini
poratively bound to withhold the queen's authoi-ity from all 
or any of those manifestly unlawful proceedings by wl1ich 
one political party, or one meml:>er nf t.lw hnrly-politic, is occa
sionally tempted to endeavour to establish its preponderance 
over another. I am quite sure that all honest and intelligent 
colonists will concur with me in thinking that the powers of 
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the Crown ought never to be used to authorize or facilitate 
any act which is required for an immediate political purpose, 
but is forbidden by law." In conclusion, the secretary says: 
" I have to instruct you in this, as in every other case, to 
conform yourself stri(;;tly to the line of conduct which the law 
prescribes." k 

• 

In a later despa.tch, elated Feb. 26, 1866, the colonial secre
tary comments upon subsequent acts of Governor Darling, 
wherein he identified himself so completely with his ministers 
in their illegal acts, as to denounce the condttct of their oppo
nents; viz., of certain ex-members of the executive council who 
had petitioned the queen, complaining of the conduct of the 
governor in sanctioning the illegal proceedings of his ministers 
in a most unwarrantable manner. He observes that "i~ is one 
of the first duties of tl1e queen's representative to keep himself 
as far as p~ssible aloof from and above all personal conflicts. 
He should always so conduct himself as not to be precluded 
from acting freely with those whom the course of parliamentary 
proceedings might present to him as his confidential aclviserso 
While, on the one hand, it is his duty to afford to his actual ad
visers all fair and just support, consistently with the observance 
of the law, he ought, on the other hand, to be perfectly free to 
give the same support to any other ministers whom it may be 
necessary for him at any future time to call to his counsels." 
He adds that inasmuch as the governor, by his own act, had 
placed himself in "a position of personal antagonism towards 
almost all. those whose antecedents point them out as most 
likely to be available in the event of any change of ministry," 
it is impossible that he could with advantage continue to con
duct the government of the colony. "As soon, therefore, as 
your convenience will admit of yonr leaving the colony, I • 
should wish you to place the government in the hands of 
General Carey, whose duty it will be to administer it until 
your successor shall be appointed. I trust that no occasion 
will aritle in which it will be clear to his judgment that the 
advice of his ministers for the time being would involve a 
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violation of the law. In such a case, it would doubtless be 
his duty to refuse compliance and to endeavour to obtain the 
aid of other ministers. Her Majesty's government have no 
wish to interfere in any questions of purely colonial policy, 
and only desire that the colony shall.be governed in con
formity with the principles of responsible and constitutional 
goverument, subject always to the paranLonnt authority of 
the law." 1 

At this juncture, upon the advice of ministers a dissolution 
of the pn,rliame:tit of Victoria took place. The new House 
of Assembly gave a large majority to ministers, thereby justi
fying the opinion frequently expressed by Governor Darling 
to the secretary of state during the progress of this painful 
contro~msy, that an appeal to the constituencies would not 
teiJd to the solution of the difficulty which had arisen between 
the two houses, or warrant him in taking Steps Which 1111ght 
lead to the removal of the existing ministry from power.m 

After his receipt of the despatch of Nov. 27, 1865, above 
cited, Governor DmJing endeavoured, as far as possible, to re
trace his steps, and to conform to the instructions of her 
Majesty's government. But matters had gone too far. His 
ministers tool;: to themselves the censure officially laid upon 
the governor, and resented the action of the colonial secretary. 
They resigned office ; not, indeed, with special reference to the 
interference of tho imperial government, but on account of 
the contiuued rcHistance of the Legislative Council to their 
financial measures. But the efforts to form a ne'! ministry, 
which should bring about harmonious relations between the 
two houses, proved impracticable, and the late ministers were 
reinstated in office.11 A better understanding, however, was 

• at length arrived at, by mutual concessions on the part of 
both houses, and before the departure of Sir C. Darling he 
had the satisfaction of knowing that the long-continued strug
gle was, for a time at least, at an end.0 

On May 25, 1866, "the officer administering the govern
ment of Victoria" was notified of the appointm~nt of the Hon. 
H. Manners Sutton (afterwards Lord Canterbury) to succeed 

1 Commons Papers, 1866, vol. 
1. p. 701. 

m Ibid. pp. 740, 749. 

n Ibid. pp. 709-793. 
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Sir C. Darling, as governor of the colony. Mr. Secretary 
Cardwell took this opportunity to reiterate the points wherein 
Sir C. Darling had failed to fulfil the trust committed to him 
to the satisfaction of the imperial government, and t~ impress 
upon his successor th~ necessity of carefully abstaining from 
any illegitimate use of the powers conferred upon the gover
nor by the Crown.. Before his departure fmm England, Mr. 
JVIanners Sutton would have an oppmtunity of learning 
full particulars of the past controversy in Victoria, and of 
applying for all needful instructions for his future guidance 
from her Majesty's government. "But in this, as in every 
case in which the working of representative institutions is in 
issue, the ultimate result must rest upon the forbearance, the 
judgment, and the public spirit of the inhabitants of tlle co
lony,- and mme especially upon the wisdom nnd temper of 
those by wh!'nn the deliberations of the colony are guided." P 

On April 18 and 25, 1866, ·on the eve of his retirement 
from Victoria, Governor Darling addressed despatches to the 
secretary of state, containing an energetic protest against the 
injury to his public character involved in the reasons assigned 
for his removal from office, and expressing his intention of 
appealing for redress to the House of Commons. At the same 
time he forwarded to his executive council a lengthy official 
minute protesting against the decision of her Majesty's go
vernment. This objectionable proceeding was noticed in a 
despatch from the colonial secretary to Governor Manners 
Sutton, dated June 25, 1866, as inconsistent with Sir C. 
Darling's Ctuty while still holding the queen's commission as 
governor.q 

• 

Governor 
Darling 
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against 
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On March 20, 1866, a debate occurred in the House of Com
mons upon a motion for papers in reference to the "dead- • 
lock " in Victoria, wherein frequent reference was made to 
the despatches written by Mr. Secretary Cardwell during 
the progress of this protracted struggle, and to the reasons 
which occasioned the recall of Governor Darling. The result 

P Commons Papers, J.866, vol. 
l. p. 779. 

q Ibid. pp. 795-828; Ibid. 1867, 
vol. xlix. p. 557. In a letter, ad
dressed to the Earl of Carnarvon 
(.Mr. Cardwell's successor as colo-

nial secretary), dated Hampton 
Court, Sept. 12, 186G, Sir C. Darling 
explains why he had taken the step 
complained of, and declares that he 
had no intention to contravene esta
blished rules. (Ibid. p. 617.) 
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of this discussion was" to draw forth, from every quarter of ·. 
the house, the warmest encomiums on the course pursued" 
by the colonial secretary, as having been "moderate, wise, 
and well" considered." In this, and in several other questions 
of difiiculty, the policy of the secreta1:y of state "had been 
such as to strengthen the influence of this country in her 
colonies, and to increase the confidence of .the colonies in the 
mother eountry." ,. 

The la:-;t act of Sir Charles Darling, previous to his depar
ture from Victoria, was to transmit, to the secretary of state 
for tl1e colonies, on May 7, 1866, numerous petitions from 
inlmhiLauts of Victoria, expressive of their high sense of the 
tact and wi:-;dom displayed by Governor Darling in his con
duet during tho continuance of the crisis occasioucd by the 
unhar~PY differeuccs which prevailed between the two legi::;
lative chambers ; deeply regretting his recall ; and depre
cating, in the strongest terms, "the nnnecess<try interference 
of the tSecretary of :stato in the internal affairs of the colony." 
The receipt of these pei:itions was acknowledged, in a despatch 
to Governor Manners Sutton, without observation or com
mont." 

On May 16, 1866, when at Sydney, New South W<tles,
after having tramd'erred the govemment of Victoria to the 
hauds of Brigadim-Gencral Carey, pending the arrival of the 
new governor, Mr. Manners Sutton,- Sir C. Darling ad
dretStSCd a letter to the secretary of state, enelosing, for pre
sentation to the queen, a hnmble petition that l~er Majesty 
would be graciously pleased to appoint a tribunal before 
which the whole of his conduct as governor of Victoria, but 
especially that part of it upon which the alleged reason::; for 

• his recall were based, might be subjected to the ~trictest in
vestigation. Upon his anival in England, Sir C. Darling, 
in various letters to the newly appointed colonial secretary, 

r Hans. Deb. vol. clxxxii. p. 621. 
See Sir C. Darling's letter to Lord 
Carnarvon, of RRpt. 11, 1866, in re
ply to certain statements made by 
Mr. Secretary Cardwell, in the 
course of this debate. Commons 
Papers, 1867, vol xlix. p. 611. 
But in a later debate, in the Honse 
of Lords, on May 8, 1868, the Duke 

of Argyll stated that Sir C. Dar
ling's recall, by Mr. Secretary Card 
well, " was assented to, not only by 
his own prtrty, bnt by all partie:,; !u 
both Houses of Parliament." Hans. 
Deb. vol. cxci. p. 1976. 

• Commons Papers, 1867, vol. 
xlix. pp. 560, 591. 
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(Earl Carnarvon) reiterated this request. In reply thereto, 
Sir C. Darling was repeatedly informed that his recall having 
been sanctioned by her Majesty, on the advice of the late 
government, Lord Carnarvon could not entertain th~ present 
appeal, or advise a compliance therewith. "As to the effect 
which such a sustaine~l decision may have upon your eligibi
lity for a future appointment, or upon your retiring pension, 
his lordship will be ready, whenever these questions arise, to 
take that view of your long services to the Crown, and your 
general qualifications, which may best combi•w a due regard 
for the public service with your private interests." t 

• 

A review of the further proceedings arising out of 
the recaH of Sir Charles Darling from the government 
of Victoria will lead us to the consideration of another 
important <principle which has been established by her 
Majesty's government in reference to colonial gover
nors; viz., the rule which forbids them to accept, for 
themselves or their family, any pecuniary or valuable 
Present from the colony over which they have presided. 

Governors 
not to a.e
cept pre
sents from 
the co
lony. 

On May 3, 1866, a select committee of the Legislative As
sembly of Victoria, appointed to prepare a farewell address 
to his Excellency Sir C. Darling, and to report in reference 
to his removal from office, agreed to recommend that a par
liamentary grant of twenty thousand pounds be made to Lady 
Darling, for her separate use, in consideration of the services 
which his ~xce1lency had rendered in the administration of the 
govm·nment of the colony, "from which he has been recalled 
foi· politiea.l reasons only, and seeing that his re1noval will entail 
upon his family very heavy pecuniary loss." Immediately • 
upon being informed of this recommendation, Governor Dar
ling sent a message to the Assembly, to intimate that his fa-

t Commons Papers, 1867, vol. paperR. (Ibid. pp. 665, 667.) See 
xlix. pp. 597, 610r 651, 664. Subse- also the case of Lord Torrington, 
quently, Sir C. Darling claimed the governor of Ceylon, di.scussed in 
right of appealing to the imperial Parliament in 1849 and 1850. And 
parliament for redress. Ministers the inquiry into conduct of ex-go
declined to pledge themselves not to vernor llincks in British Guiana. 
oppose the appeal; but agreed to lb1:d. 1871, vol. xx. p. 487; 18721 

an address for papers on the case. vol. xliii. p. 3. 
Neither house took action on the 



• 
110 PARLIAMENTAHY GOVERNMENT IN THE COLONIES . 

mily would not feel at liberty to accept the bounty of the 
parliament and people of Victoria until it shall be known 
whether her Majesty has any commands to signify therein, 
and unti'l the governor shall have petitioned the queen for an 
investigation into his comluct in office .• The Assembly, how
ever, proueeded at once to vote an address to the queen, pray
ing her to sanction tho acceptauce of the proposed grant to 
Lally Dm;ling; and tho same wa:,; duly forwarded after Sir 
C. Darling's departure, through the officer administering the 
govemment of tbe colony. u 

On St~pt. 12 and 15, and on Oct. 1.S, 17, and 20, 1866, Sir 
C. Darling, having learnt that the Victoria Assembly had 
voted tho aforesaid address, made appliuation to the secre
tary of ::;tate urgeutly soliciting that no offiuial ob::;tacle might 
he iutc)rposed to prevent his wife from accepting the proposed 
grant; a:,; the result of his recall had been to reuuc~ him almo::;t 
to a ::;tate of poverty. In reply, Sir Charlo::; was i11formed 
that t\1e Crow11 could not be :-vl vised to san eLi on the 1iteml or 
substantbl violation of the rule whieh <ledn.res that a gover
nor should not receive pecuniary or valuable presents from 
the inhabit~wts of the colony over which he presides, either 
during the continuance of his :,;crvice, or on leaving it; and 
whieh rule has always been rigidly enforced. "It is plain 
that :meh a rnlc would be merely nugatory if it were hc1d 
that what the govomor was precluded from receivillg might 
properly Lc given to his wife." It i::; impo::;sihlo that the ac
ceptance of tho proposed gift should be regarded otl1erwise 
than as a final rclinq ui::;]nnent by Sir C. Darling other Majes
ty's service, and of all the emoluments or expectations at
taching to it. An answer, to the same effect, was sent 

• through tho governor, in reply to the aforesaid address of the 
Legislative Assembly.v 

The rule in question first a,ppears in the revised 
edition of the Colonial Regulations, issued in 1843, 
(no. 18), in the following words: A colonial governor 
"is prohibited from receiving or giving presents on his 
own account." In the new edition of the Regulations, 

u Commons Papers, 1867, vol. x1ix. pp. 559, 585. 
v Ibid. pp. 593, 619-623, 639-631. 
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issued in 1856 (no. 33), this rule is thus enlarged: 
"He is prohibited from receiving presents, pecuniary 
or valuable, from the inhabitants of the colony, or any 
class of them, during the continmmce of his office; and 
from giving such •presents; and this rule is to be 
equally observed on leaving his office." w Following 
it, in that and all' subsequent editions, is another, which 
provides that "in cases where money has been sub-
scribed, with a view of marking public ~tpprobation of 
the governor's conduct, it may be dedicated to objects 
of general utility, and connected with the name of the 
person who has merited such a proof of the general 
esteen1." 

• Gover-
nors, and 
their fami
ly, not to 
receive or 
give pre
sents from 
or to colo
nist~. 

"The principle is, that no governor shall be allowed 
to expose himself to the temptation which may arise 
from expecting beneficial donations from the colonists, 
or any section of them, or to the suspicions which arise 
from his acceptance of such donations. Whether they 
are made directly to himself, or in trust for him, or to 
some member of his Htmily, so that he may have the 
enjoyment of them, is obviously immaterial." But, 
while the reasons for this prohibition are self-evident, 
it has been officially explained " that they rest on no 
considerations affecting the honour of gentlemen se· 
lected by the Crown to fill situations of this high 
importance, but on the necessity of preserving them, 
in the eyes of the public, free from all suspicion .• 
These reasons apply to the receipt of presents of the 
same description by a governor on leaving his office Ex-govPr

with scarcely less force than during its continuance. ~i~!.like
And, although her Majesty's government cannot exer-. 

w This revised rule was stated, lations, in 1856, there had been 
in a colonial office circular, dated some laxity in the observance of 
May 26, 1855, as having been then this rule, but Rince then " it has al
'' for some time established," ways been rigidly enforced." Com
though ''not universally known." mons Papers, 186'7, vol. xlix. p. 
Prior to the issue of the new Regu- 663. 
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cise any direct control over the actions of gentlemen 
on the point of leaving the public service, they feel it 
their duty to record this opinion, and to express their 
hope that it may be acted on as a general rule." x . 

On April 17, 1867, Sir C. Darling wrote the secretary of 
state for the colonies (the Duke of Buckingham) that, com
pelled l>y tho increasing pressure of paii~ful circumstances, 
LrL<ly Darling bad decided to accept the proposed grant from 
the Lrgi~lative ~ssemLly of Victoria, and that, therefore, in 
aeeordmJCe with the requirements of his Grace'~ predecessor 
in office, Sir C. Darling finally relinquished the colonial s<:r
viee, and all the emoluments or expectations attaching to it. 
This determination wa~, at his request, made known to tho 
gover;1or of Victoria.Y 

Whereupon his responsible advisers- who hac-r hitlwrto re
frained from urging any steps to give effect to the known 
c\et-;irc of the Legislative Assembly to indemnify Sir C. Dltrli11g 
thrnngh his wife, for his losses, in being recalled from the 
gov<::mment of the colony, without recci ving a pem:ion or 
other compensation for pa:st services- recommended Gover
nor Manncrt:~ Sutton to authorize, by message, the initiation 
of ~t gr~wt of twenty thousand pounds to Lady D!trling, in 
accordance with the ad.dres::; of the Assombly, dated May 9, 
186G. Deeming his con::;ent to this recommendation to lle 
merely "a formal aet," necessary in order to afford to tho 
Assembly a constitutional opportunity 'Of discussi11g ·tho ex
pediency of the grant, o,nd not to be regarded as implying any 
personal opinion with respect to the policy of the proposal, 
the governor at once acted upon this ad vice; and on J nly 23, 

• 1867, additional estimates, including the proposed vote to 
Lady Darling, were transmitted tci the Assembly, agreed to 
by that house, and included in the appropriation bill.• 

The Legislative Council, l1owever, took exception to this 
vote, and on account of it they rejected the appropriation bill. 
This renewal of the embarrassments of previous years was 
regarded by ministers as an attempt, on tho part of tho Legis-

x Commons Papers, 1.867, vol. xlix. pp. 620, 663. 
Y Ibid. 1867-68, vol. xlviii. p. 682. 
• ibid. p. 630. 
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lative Council, to obtain, by indirect means, co-ordinate 
power with the Assembly in dealing with the finances of the 
country. They did not, under existing circumstances, con
sider it advisable to recommend an appeal to th@ people hy grant. 

a dissolution of parliament, but agreed to advise an early 
prorogation, for a short period, so that at. the re-assembling • 
of parliament, another opportunity might be afforded to the 
Legislative Com1cil of considering the appropriation bill. The 
governor was unwilling to accede to this proposal. He inti
mated that he would rather, at once, placi himself constitu
tionally in communication with those who had induced the 
Legislative Council to take this step. Acting upon this sug
gestion, the ministry resigned. The governor then applied 
first to one, and afterwards to another, prominent member of 
the Legislative Council, to assist him with their advi~e under 
the unusl!al circumstances which had arisen. He did not 
invite either of these gentlemen to become "a minister;" 
neither did he adop_t this "unusual course," "because he de-
sired to give to one political party a victory over the other, or 
to imply official or personal favour or, disfavour for either, but 
because his advisers were admittedly and confessedly disabled, 
by the rejection of the appropriation bill, from conducting 
the administration of public affairs, as regards the satisfaction 
of pecuniary claims upon the government, in the usual and 
strictly constitutional manner." Moreover, the governor \Vas 
not prepared to commission any gentleman to form a new 
government until he was previously satisfied that that step 
would r~move, or mitigate, existing embarrassments, as well 
as afford a prospect of restoring harmonious action in the 
legislature. The first member of the Legislative Council who 
was thus·invitecl to advise with the governor in this emergency 
declined to act, because he considered that he was thereby 
as ked to act as the governor's "legal " and not as his "con
stitutional" adviser. The other legislative councillor with 
greater propriety, and with a higher appreciation of the con
stitutional 1ights of a governor in a public emergfmcy, a 

agreed to put himself into communication with leading mem-
bers of both houses, with a view to a settlement of existing 
embarrassments; but his efforts proved unsuccessful. Where-

• See Todd, Par!. Govt. vol. i. p. 226. 
8 
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upon his Excellency reinstated in their former position, as his 
responsible advisers, the administration whose resignations 
were still in his hands, but who, at his request, had continued 
to hold ofiioo until their successors should be appointed.b 

Agreeably to the advice tendered to him before their resigna-
• tion, and repeaLed upon their resumption ot o.ffice, the governor 

prorogued the lcgisbture for eight days ; temporary arrange
meuts being agreed to meanwhile, to meet pressing current 
expenditure. The governor\; course in this crisis, though it 
was not universall,y approved, was actuated hy a desire "to 
combine with strict obedience to the law, and an abstinence 
from any aet which might be regarded !tS evincing personal 
or political favour or disfavour of a particular political party, 
a modcr:1,tiug influence with both." This line of condnct in 
the dif'fk•nlt po::;ition in which he was placed was regarded by 
tho oolonial seerotl1ry as evincing a sound discretioPt, and he 
was encouraged to persevere in the course of eutire neutrality 
which he had hitherto observed ; "not taking part with one 
side or the other in a controversy which must be locally de
cided. It is for the colouiallegislnture to diseover, hy com
mon consent, some mode by which the present state of things 
can be put an end to," before it "results in discredit to the 
colony and injury to the public interest." c 

Parliament was re-nssembled on tho 18th September. MiniR
tors, however, would not consent to abate the claims of the 
Asc;cmhly to include the propoc;eLl grant to Lady Darling as 
an item in the appropriation bill; and the governor did not 
hesitate to reeommend the concurrence of the Legislativ-e Coun
cil to this grant in a special message to that house. Other
wic;e, he refrained from interference in a matter which ought 
t~ be settled between the two chambers, aml whieh it did not 
belong to the governor to determine. But the Council, on 
the other hand, adhered to their own opinions, and again re
jected the appropriation bill, because the obnoxious grant was 
inserted therein. This left ministers no alternative but to 
advise a dissolution of parliament with a view to.a final deci
sion of the people upon the question at issue between the two 
houses. 

b Commons Papers, 1867-68, vol. xlviii. pp. 632-654. 
c Ibid. pp. 633, 653, 675. 
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The governor accepted this advice. Had it been possible 
instead to try the experiment of a change of ministry, with 
any prospect of success, he would not have hesitated to adopt 
this course in preference. "But the displacement of mi
nisters, suppOTted.continuously by a majority of the lower 
house, is a step which could not properly be taken by the • 
governor without a fair prospect at least of that success by 
which alone, as· is admitted by all constitutional authorities, 
such an exceptional exercise of the prerogative can alone he 
justified." But, under existing circumstttnces, the governor 
had no reason to believe that a change of ministry would 
have produced harmony or co-operation between the two 
legislative chambers.<i 

The prorogation took place on November 8. It would have 
been immediately followed by the dissolution, but foi· the ex
ceptiona~circumstance .of the impending arrival in the colony, 
of his Royal Highness the Duke of Edinburgh, which made it 
undesirable to disturb, by an election contest, the joyful wel
come and unanin1ous gratification of the people in such an 
auspicious event. The dissolution of parliament occurred on 
December 30. It resulted in the return of a large majority 
of members in support of the administration.e 

And here it should be stated, that the Legislative Council 
based their repeated rejection of the appropriation bill, which 
included the objectionable grant to Lady Darling, not merely 
on the ground that it was an attempt, on the part of the 
Assembly, to coerce t.hem to a,gree to an extraordinary expen
diture of which they disapproved, but also because, in their 
opinion, no such grant should have been submitted to the 
colonial parliament, as it was an attempt to reward an impe
rial officer who had been recalled by the Crown from h~s 
government, and thereby a substantial evasion of the imperial 
regulations affecting public servants. This view was an 
implied condemnation of the action of the governor in recom
mending the proposed grant to the consideration of parlia
ment. The- colonial Recretary, however, though of opinion 
that the regulation in question ought to be upheld in its full 
meaning, and that its breach must be injurious, did not con-

<J Commons Papers, 1867-68, vol. xlviii. pp. 666, 689. 
e Ib-id. pp. 665, 691. 
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sider that the proposed grant, whatever might be thought of 
its policy or propriety, was "so clear and unmistakable a vio
lation of the existing n1le as to call for the extreme measure 
of forhiddi11g the governor to he party, under the advice of 
his re::;ponsible ministers, to those formal at;ts which are neces-

• sary to bring the grant under the con::;ideration of the local 
parliament." f 

Tho uow parliament was summoned to me~t on March 13, 
] 8()8 ; and ministers were prepared to recomrnend the inclu
~ion, in the estima~es to be submitted by message from the 
govemor, of the proposed grant to Lady Darling; and there 
could lJO 110 doubt that this vote when passed would have 
be\oll indmled in the appropriation bill, and thus sent up for 
the eoJwuneiwc of the other house. But, ;tt this juncture, tho 
governor:" received a despatch frorn the secretary of state, dated 
.January 1, whil:h, while it expressed no disappro1'.:d. of the 
conr:::e hiUwrto taken by the governor, under the very embar
ra::;::;ing eiremn::;tanccs wherein he was placed, regretted that 
the Lt~gisla.tivc As:semuly should have thought it advisable 
to inclnde in the appropriation bill a grant exceptional in its 
chamctor, aud notoriously obuoxiou::; to a majority of the 
upper honse, instead of :::ending up that grant in a form in 
wllieh it might have been fully and freely di::;cnssed. And, 
wi tl10uL posiLi vely directing the governor to adopt in future a 
dil'fonmt comsc, tho despatch convoyed "the opinion of her 
MajesLy's government that the queen\; repre::;enta:tive ought 
not Lo he made the instrument of enabling one branch of the 
lcgi::;lature to coerce the othe1·; and, therefore, th~tt [he J 
onght not again to recommend the vote to the acceptance of 
tho legislature, under the fifty-seventh article of the Constitu
ti~n Act, except on a, clear under::;tanding that it will he 
brought before the Legislative Council, in a manner which 
will enable them to exercise their discretion respecting it, 
without tl10 necessity of throwing the colony into confu
sion." g 

The receipt of this despatch, and its communication to the 
governor's constitutional advisers, introduced a new element 

f Commons Papers, 1867-68, 
vol. xlviii. pp. 663, 678. And see 
Ibid. 1878, C. 1982. 

I! Ibid. 1867-68, vol. xlviii. p. 

677. And see, to the same effect, 
the despatch of Feb. 1, 1868 (Ibid. 
p. 678), and the debate in the 
House of Lords, of May 8, 1868. 
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of difficulty into the question at issue. Ministers had pledged Propos~d 
grant to 

themselves to their constituents to insist on the exclu,;ive Ladv 

rights of the Assembly, in matters of finance; and they re- Dariing. 

sented any attempt, on the part of the imperial g·overnrnent, 
to abridge the disc~:etion of the Assembly as to the fmm of .its 
grants to the Crown as a departure from the previous under- • 
standing, "thaJ; the controversy must be locally decided.'' 
While ministers were prepared to admit that no course coer-
cive of the other house " should be taken by the Assem-
bly which is not necessary for the maintetlance of its rightful 
control over all matters of public finance, and which would 
not be taken by the House of Commons in the like ca::;e, they 
are bound to declare that the interference of the Crown, in a 
matter so completely within the discretion of the Assembly as 
the form of a bill of supply, cannot be justified by r;';:eeedeut, 
and threatens the existence of responsible government in this 
country." Ancl, inasmuch as it appeared that the governor 
would not feel it consistent with his duty to the Crown to 
accept the advice of his ministers upon the subject of the 
grant to Lady Darling, without ari understanding that, if the 
appropriation bill be rejected, it shall not again be submittecl 
in that form to the Council, ministers decided to resign. His 
Excellency accepted their re::;ignation, and then put him;;elf 
into communication successively with various gentlemen,-
all'of the oppo::;ite political party. These negotiation:.;; f<tiled, 
lJecau:.;;e the governor would not pledge himself beforehand to 
grant tJ1em a dissolution, under certain hypothetical condi-
tions. The governor then sought the help of a former sup-
porter of the retiring administration, who undertook to 
con:.;;truct a new ministry.h This attempt likewi:.;;e failed. 
But afterwards, Mr. Sladen was induced to accept the trust; 
and he succeeued. He took office with the understanding 
that the views entertained by the secretary of state, with 
respect to the form in which the proposed grant should be 
submitted for the approba,tion of the Legislative Council, 
should be carried out, and that the grant should be embo-
died in a separate bill, and not included in the appropriation 
act. 

The policy of the Sladen administration was exemplified in 

n Commons Papers, 1867-68, vol. xlviii. 695. 
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the tenor of the speech from the throne upon the opening 
of parliament on May 29, 1868, wherein ministers had re
frained from advising any recommendation in regard to the 
grant to LaCly Darling to he included. But the supporters of 
the late administration detenninetl at once to take the sense of 

• the Assembly upon the constitutional question involved in this 
new policy, by moving an amendment to the ac\dress. in answer 
to the speech, which, after recapitulating the facts of the case, 
declared that the proposal of her Majesty's imperial advisers, 
above-mentioned, U!:>On a question which they had admitted 
"must he locally decidecl," was a violation of the constitu
tional rights of the Legislative Assembly, aucl a daugerous 
infriugement of the fundamental prineiples of responsible 
govenm~~nt; aud, fmtlwnnore, asserting that the Assembly 
reserved for its own determination the question of the form 
of the grant to Lady Darling, aud would withhold •its coufi
denee from any ministry that would not give full and im
mediate effect to its decision in respect to that grant. This 
amendmcut was agreed to, and embodied in the address to the 
govemor. In reply, his Excellency pointed out that he was 
bouml to adhere to hi;,; instruetions from the Crown; hut that 
he had not heen required, and had no desire, to interfere with 
the eoustitutimmlright of the Assembly to choose the form in 
which they woulcl submit to the Council the result of their 
deliberations in any matter of HUpply. Recognizing that this 
q nestion ought to be locally deeidcd, and in pursuance of his 
instructions to observe a neutral position in this con1roversy 
between the two houses, the governor was prepared to acqui
esee in any settlement of the question that could receive the 
concurrenee of the three branches of the legislature. 
• Accepting this assurance from tho governor, the Assembly, 

nevertheless, ou J nne 9, 1868, voted a want of confidence in 
the new ministry,- because they had not as yet informed the 
house that they were prepared to advise an immediate grant 
to Lady Darling, and because they had refused to support the 
inelusion of such a grant in the appropriation bill: This vote 
caused the resignation of the Sladen ministry, and the return 
to power of Mr. McCulloch. 

Fortunately, at this juncture, this protracted controversy 
was terminated by the act of Sir C. Darling himself, who 
sought and obtained permission from the secretary of state to 
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withdraw his relinquishment of the colonial service of the 
Crown, on the ground that he had been under a misapprehen
sion as to the views entertained by her Majesty's government, 
in regard to the acceptance by Lady Darling of the proposed 
grant, after he sho~1ld have retired from the public service. 
This unqualified and unconditional withdrawal of his previous • 
decision justifie~ the imperial government in conferring upon 
Sir C. Darling a retiring allowance as an ex-governor. But, 
as a condition upon the acceptance of this withdrawal, Sir 

-

C. Darling was required to write, for the ~nfonnation of the End of the 

V · h' · d dead-lock. ictoria government, a letter intimatmg IS mability, un er 
these circumstances, to accept either for himself or his wife 
the proposed grant of twenty thousand pounds. This corre
spondence was laid before the Victoria Parliament; wherepon, 
the long-continued dead-lock between the two houses· came to 
an end.i • 

In a debate in the House of Lords upon this question, which 
took place on .May 8, 1868, just before it was brought to a 
happy termination, the secretary of state was blamed, by some 
eminent statesmen, for not having interposed to prevent the 
governor from allowing the vote to be submitted to the legis
lature; at any rate, as a part of the bill of supply. But, 
practically, the governor would have been powerless to ell

Gover
nor's con
duct ques
tioned in 
Imperial 
Parlia-force such a restriction, in the face of the great preponde

rance of opinion in favour of the grant, both in the Assembly ment. 

and in the country generally. The first stage in the pro-
ceeding~ at which the govemor could have suitably inter-
posed to prevent any such grant, in a question of this kind, 
was after the bill, which he fmmally initiated, had passed 
both houses. He might then, under his instructions, have 
reserved the bill for the consideration of the Crown, as it 
involved a principle affecting one who had served as an impe-
rial of:ficer, and in that capacity had ingratiated himself with 
the supporters of the measure. But if, in the first instance, 

i Common:! Papers, 1867-68, from Oct. 24, 1866. But in Janu
vol. xlviii. pp. 695-704. Victoria ary, 1870, he died. The Victoria 
Leg. Council Journals, 1868, p. parliament then, upon a message 
105, appx. A. 1. Leg. Assembiy from the governor, passed an act, 
Votes and Proc. 1868, vol. i. appx. conferring a pension of £1,000 per 
B. Sir C. Darling was afterwards annum upon his widow, and making 
aHowed a civil service pension of provision for his four orphan chil
£ 1,000 per annum, commencing dren. Acts 1870, no. 362. 
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the governor had resorted to his extreme right of forbid
ding the initiation of the vote, he would have turned the 
dispute from a constitutional issue raised between the legis
lative chambers, as to the appropriate limits of their respec
tive powers and privileges,~ which shapil it :finally assumed, 

• -into a deplomble contest between the colony and the 

Confhkn
tial d<•
Hpatehes 
on this 
ease. 

Crown. j • 

In the Commons, early in May, 1868, Sir Roundell Palmer 
gave notice of a vote of censure upon the government for 
permitting the goovernor, notwitbstanrling Sir C. Dal'ling\; 
retirement from the service, to sanction the initiation of a 
pecuniary grant in his favour. Tho principle intended to be 
asserted in this motion was, that grants of money to rotiriug 
governors of colonies, by colonial assern blies (unless proposed 
with the ::;pontmwous approval of the Crown, on grounds of 
public service, recognized as exceptional and meritorious by 
the Crown as well as by the A~:>sembly), are not only incou
si~:>tent with the reguhttions of the service, but are suhver~:>ive 
of the true relations between the colonies and the empire, 
and ought under no circumstances whatever to be allowed. 
This motion was postponed for a time, and, after the settle
ment of the C[tse affeetillg ::;ir C. Darling, was dropped. But 
tho principle is obviously sound, and being advocated by so 
eminent a constitutiollul authority as Sir Houndell Palmer, 
<1nite independently of the per~:>owtl qne~:>tion affecting Sir C. 
Ihrling, would doubtlcsH have been endorsed by the House 
of Cornmous.k • 

In concln~:>ion, it may be observed that further light has 
been Tecently thrown upon this case, so important and in
Btrnctive in many points of view, by the publioation, specially 
aT1thorized by government, of certain con:fidential despatches 
from Governor Manners Sutton to the secretary of ~:>tate, 
written between July 26, 1867, and Aug. 16, 1868.1 

From these despatches, it appears that the governor- in 
the absence of de:finite instructions as to the cotuHe he ought 
to pursue with respect to the proposed grant to Lady Dar
ling- succeeded in inducing the McCulloch ministry to po~:>t-

j See Adderley, Colonial Policy, 
p. 112. 

k Commons Papers, 1867-68, 
vol. xlviii. p. 701. 

1 See Victoria Leg. Assembly 
Votes and Proc. 1878, vol. i. appx. 
B. no. lG ; and Commons Papers, 
1878, c. 2173, pp. 103-113. 
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pone the tender to him of any advice thereupon, so long as 
Sir Charles Darling remained in the colonial service. But 
ministers yielded this point very reluctantly, fearing their 
inability to hold their supporters- the majority in" the As
sembly- in check. •When Sir Charles formally relinquished 
the service of the Crown, ministers insisted upon proposing 
a measure to rewird him (through his wife) for his past ser
vices. The governor was awate that the Legislative Council 
disapproved of the proposal, but he knew that it was very 
popular with the Assembly and in the comftry; and that if 
he appealed from his ministers and from the Assembly, as he 
was entitled to do, such an act would be the signal for an 
overpowering manifestation of popular feeling in favour of 
ministers, if not of the grant; and the result of a g~neral 
election would have been to leave him powerless in the hands 
of a majority, who would consider him as an aggressor, and 
as a beaten foe. 

Moreover, the governor could not but confess that, without 
undervaluing the status of the Legislative Council, they were, 
in their persistent opposition to this grant, asserting a claim 
which the House of Lords, under similar circumsta'nces, would 
not have preferred. The legitimate exercise of the legal rights 
of a Legislative Council should be defined by the practice, 
r11-ther than by the abstract claims or undefined powers, of the 
House of Lords. Admitting that the Legislative Council was 
justified, by their opinion of the abstract demerits of the grant 
to Lady :Qarling, to oppose it, so long as they could do so 
consisteontly with a due regard to the maintenance of law and 
order, yet it wa,s of the highest importance that they should 
not over-estimate or miscalculate their power of resistance .• 
The governor believed that their continued resistance to the 
grant would lead to a popular demand to supersede or ignore 
their authority, as an independent branch of the legislature, 
to which ministers would be apt to yield, and which would 
involve the governor, and ultimately the imperial govern~ 
ment, in a con"flict; and probably endanger the relations of 
the colony with the mother country. He therefore eagerly 
availed himself of every opportunity- by inculcating mo
deration between the contending parties, and by enforcing 
delay- to mitigate the pressure of the Assembly on the 
Legislative Council, and to afford to the latter an opening 
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for a dignified retreat. He even made full inquiries (not 
limited to members of his minh;try), as to whether a change 
of mini~try could induce the hom;e to pass the proposed 
grant in a separate bill, instead of including it in the supply 
bill. But he found such a course to 'be impracticable. He 
had accordingly agreed -as the most considerate step yet 
open toward the Legislative Council- t~ the grant being 
inserted iu the appropriation act. Both Houses were un
doubtedly di~posed, on this occasion, to press their respective 
rights and privileges to extremity. But the Assembly were 
su~tained by the constituent body, who, as was unmi~takably 
shown by the result of the general election in 1868, were 
dociJedly adverse to any concession to the Legislative Coun
cil UoflOil this question. If, nuder those circumstances; the 
Council had proved stubborn and impracticable• tho prolou
gation of ihe controversy between the two houses would 
uucloubtedly have strengthened the extreme democratic party, 
and led to di~a~:>trous re~mlts. 

W o arc therefore free to admit that, under circumstances 
of unparalleled difficulty, Governor Manners Sutton acted in 
a most exemplary and statesmanlike manner, eom\>ining firm
ness with moderation, and evincing a thoughtful regard for 
the interests of all who were concerned in the issue of the 
struggle. 

W o must now revert to the further consideration of 
the rule forbidding the acceptance of Prese:pts by go
vernors from the inhabitants of the colony over which 
they preside. 

In ,Tanuary, 1855, upon the retirement of Sir William Deni
son from the goverhorship of Van Diemen's Land, and his 
promotion to be governor of New South Wales, the sum of 
two thousand pounds was subscribed by the people of the _ 
colony, to purchase a large silver centre-piece for a dining
table, to be presented, as a testimonial of regai·d for his public 
services, to Sir William. Upon his reporting this circum
stance to the secretary of state, objections were made to the 
receipt, by an out-going governor, of any testimonial from 
the people; and it- was with considerable difficulty that the 
colonial secretary was induced to permit Sir W. Denison to 

• 
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accept this gift. But his Excellency called attention to the 
fact that, within his own knowledge, other governors had 
received testimonials under similar circumstances ; and inas
much as they had not thought it needful to report t!1e same 
to the colonial secreta1~y, the tnmsaction had passed without 
observation.m Since the date of this occurrence, as we have 
already noticed, a ~ricter rule has been enforced in regard to 
such matters.n 

Moreover, by chapter xvii of the Rule.'> and Regula
tions for her Majesty's Colonial Service ( ed. 1879), go
vernors, lieutenant-governors, and all other servants of 
the Crown in a colony, are prohibited from receiving pre
sents offered for their personal acceptance by ki.Dgs, 
chiefs, or o~her members of the native population, in 
or neighbouring to such colony. When such presents 
cannot be absolutely refused without giving offence, 
they are to be delivered up to the government. No 
exception to this rule is allowed, unless with the 
express sanction of the secretary of state. Presents 
received in exchange, in ceremonial intercourse with 
native chiefs, &c., must be credited to the govern
ment, and such return presents as may be sanctioned 
by the secretary of state will be given at the govern
ment expense . 

• 
In 1871, Sir George F. Bowen, who was then governor of 

New Zealand, whilst on a tour of observation through the 
colony, was proffered, as a memento of his visit to the pro
vince of Otago, a beautiful work of art, carved in stone, by 
a native artist. It represented "the Moka bird, mourning 
the death of the Wax-eye," and was adorned with figures of 
ferns and creeping plants in the background. But his Ex
cellency, though very sensible of the compliment to himself, 
refused to take the donation as a personal gift; deeming it 
to be "unusual and improper for govemors of colonies to 
accept such valuable presents for their own use and advan~ 

m Denison, Vice-Regal Life, vol. i. p. 274. 
n See ante, p. 111. 

• 
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tage." Nevertheless, with the eousent of the donor, he under~ 
took that it should be deposited in the government house, as 
public property, and as a lasting memorial of interest to the 
colonists and to visitors from abroad. For it had always 
been his opinion that "the goverum(jnt house should illus
trate the natural pmducts and re::;ourues of the colony, and 
the advance of its inhabitants in the us~ful and omament~tl • 
art:;." 0 

'[lhi:,.; whole~tome rule, it may be observed, has been 
further extended and applied by the imperial govern
ment to subordina,te of-liciaJs throughout the British 
Empire, and especially in India, where, formerly, a lax
ity -"f practice in this particular had given rise to much 
abuse and corruption.!' In 1793, a law. was passed, 
which is still in force, to forbid the receiving by any 
governor, or other person in public employ in India, 
any present, either directly or indirectly, under any 
colour or pretext. Offences against this act are pun
ishable, as extortions and misdemeanors, by severe 
penalties, and by the forfeiture to the Crown of the 
gift or its full pecuniary value.'1 It is a .rule, in fact, 
of universal npplication to all state functionaries, of 
whatever grade or mnk, in the serviCe of the 
Crown ... 

In regard to the application of this rule to iicntennnt
governors of the provinces in the dominion of Canada, 
the secretary of state for the colonies, in a despatch 
dated May 8, 1869, observes that, "while the governor
general is not at liberty to sanction the passing of a 
law making any donation or gratuity to himself," it 

° Commons Papers, ~872, vol. 
:xliii. p. 664. 

P Mr. Disraeli, Hans. Deb. vol. 
ec.x:xv. p. 1146. 

q Lord Chancellor Cairns, Hans. 
Deb. vol. cxci. p. 1988. Act 33, 
Geo. III. c. 52, sees. 62, 63. 

r See Ashley, Life of Palmerston, 

• 

vol. i. p. 130. :Law Times, vol. lxii. 
p. 164, citing C. ,J. Cockbum, in 
Morison v. Thompson, Law Re
ports, 9 Q. B. 481. 

• Royal Instructions Lu Lurcl Duf
ferin, as governor-general of Can
ada, no. 9. 
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would be for his ministers to consider whether they 
should advise him to consent to a donation by the 
province to the lieutenant-governor, and he wo~lld be 
at liberty to follow that advice." t 

• 

Imperial Dominion exe1·cisable over Self-gove?·ning Colonies : 
b. In matters of local legislation . 

• 
The right of the Crown, as the supreme executive 

authority of the empire, to control all legislation which 
is enacted in the name of the Crown, in any part of 
the queen's dominions, is self-evident and unquestion-
able. • 

In the mother country, the personal and direct exer
cise of this prerogative has fallen into disuse. But 
eminent statesmen, irrespective of party, and who re
present the ideas of our own day, have concurred in 
asserting that "it is a fundamental error to suppose 
that the power of the Crown to r~ject laws has conse
quently ceased to exist." The authority of the Crown, 
as a constituent part of the legislative body, still 
remains ; although, since the establishment of parlia
mentary government, the prerogative has been consti
tutionaHy exercised in a different way.u 

But, in respect to the colonies, the royal veto 
upon legislation has always been an active and not 
a dormant power. The reason of this is obvious. 
A colony is but a part of the empire, occupying a 
subordinate position in the realm. No colonial legis
lative body is competent to pass a law which is at 
variance with; or repugnant to, any imperial statnte 
which -extends, in its operation, to the particular 

t Canada Sess. Papers, 1870, no. 
35, p. 26. . 

u See Todd, Parl. Govt. vol. ii. 

pp. 316-319, and Earl Granville's 
remarks, in Hans. Deb. vol. c:x:l. 
p. 284. 
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colony.v Neither may a colonial legislature exceed 
the bounds of its assigned jurisdiction, or limited pow~ 
ers. Slwuld such an excess of authority be assumed, it 
becomes the duty of the Crown to veto, or disallow, the 
illegal or unconstitutional enactme•nt. This duty should 
be fulfilled by the Crown without reference to the con- • 
elusions arrived at, in respect to the •legality of a par-·. 
ticular enactment, by any legal tribunal. It would be 
no adequate 1~rotection to the public, against erroneous 
and unlawful legislation on the part of a colonial 
legislature, that a decision of a court of law had 
pronounced the same to be ultra 'tJires. An appeal 
might be taken against this decision, and the question 
carried to n higher court. Pending its ultimate deter
mination, the public interests might suffer. There
fore, whenever it is clear to the advisers of the Crown 
that there has been an unlawful exercise of power by a 
legislative body, it becomes their duty to recommend 
that the royal prerogative should be invoked to annul 
the Rame. 

'l'he Crown, moreover, is the chief executive autho
rity of the empire, and the instrument for giving effect 
to the national will, as the same has been embodied in 
acts of the Imperial Parliament, or sanction,ed by Par
liament, upon the ad vice of responsible ministers. It 
is the proper function of the Crown, therefore, to 

• uphold and enforce the national policy throughout 
the realm ; save only in so far as rights of local self
government may have been conceded to any portion 
thereof. 

Furthermore, the Crown occupies, towards the colo
nial dependencies of the empire, a paternal relation; 
which, at least in the earlier stages of their political 
existence, justifies and requires that the mature expe-

v See Merivale, Of the Colonies, p. 662. And see post, p. 138. 
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rience and enlarged political insight of the statesmen 
who guide public affairs in the mother country should 
be utilized to the benefit of their fe1low~subjects in 
the colonies, while they are gradually attainin"g to a 
knowledge of the ptactical business of legislation in 

. their limited sphere. This will oftentimes necessitate 
.. the directing han~ of imperial statesmanship, to correct 

and regulate immature and unwise attempts at legisla
tion, such as has occasionally proceeded •from colonial 
legislatures before they had acquired the requisite 
knowledge and experience to enable them to discharge 
their Tesponsible duties aright. 

U pan these grounds, it is impossible to gainsay-the 
great publi(j advantage which results from the pos
session by the Crown of the veto power. It is evident 
that the preTogative, by virtue of which the Crown is 
authorized to supervise and control the acts of all sub
ordinate legislatures throughout the empire, is held for 
the especial benefit of the colonies, as well as for the 
security of the nation at large. 

In the case of colonies having responsible govern
ment, this right of veto is, however, very sparingly 
exercised. WheTever that system has been introduced, 
her Mnjestis government hns, as a general rule, re
frained from interfering with colonial legislation; except 
in cases specified in the royal instructions to the go
vernors, which almost exclusively refer to matters of 
imperial relation, and not of mere local concern. w · But, 

w See Hans. Deb. vol. cxxii. p. colonies. Year by year, however, 
914; vol. cxxiv. pp. 562, 575, 717. in New South Wales and adjacent 
Canada, Session Papers, ~869, no. colonies, hills are reHerved for the 
18 Lonl Norton'~ paper, "How signification of her M<:~,jesty's plea
not to retain the Colonies,'' in the sure thereon. But it is not easy to 
"Niueteenth Century" for ,JUly, trace the subsequent fate of these 
1879 The present writer has not measures. The Index to the Tas
been able to obtain precise informa- mania statlltes, printed in 1876, 
tion in respect to the exercise of the mentions three acts only of that 
prerogative of disallowance, in the colony as being disallowed, between 
case of bills passed in the Australian 1863 and 1875: viz., the Offender's 
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if her Majesty's ministers should be of opinion that 
any constitutional principle, was infringed by a colonial 
enadm.ent it would be their duty to advise that the 
royal veto should be put upon it; and they ought not 
to shrink from the performance of• that duty for fear of 
possible consequences, in disturbing harmonious rela
tions between the colony and the mother country.x 

Since the concession of responsible government to the 
principal colo~ics of Great Britain, as well as formerly, 
the imperial government, while seldom resorting to 
the extrerne n:1easure of disallowing colonial acts, ha.R 
repeatedly pointed out, in deRpatches from the secretary 
of ~ate foe the co1onieR to the governor of the colony, 
errorH, defects, or omissions, in colonial lav,.s, which re
quired to he remedied by further legislation; Y and has 
cautioned the colonial government as to the spirit in 
wltieh certain exceptional powers, granted by a colonial 
act, which had been approved by the imperial govern
ment, should be made use of, so as. to avoid abuse or 
oppression-" In this way, the paternal oversight of her 
MnjeRty's government has frequently been exercised, 
for the benefit of the colonies, without encroaching upon 
the rights of local self-government. 

Subject, however, to the constitutional ov~rsight and 
discretion of the Crown- by which all colonial legisla
tion is liable to be controlled and annulled, if exercised 

• unlawfully or to the prejudice of other parts of the 

Punishment Act, of 1863 ; the Go- of Queensland, of March 27, 1877, 
veruor'R S;1lary Reduction Act, of' poM, p. 155. 
18(]8 ; and the Intercolonial Free Y See Canadian precedents, in 
Trade Act, of 1870. Full particu- Canada Askernblv ,Journals, 1843, 
larA in regard to the disallowance p. 47. Ibid. :rS47 (appx. W.) ; 
of Canadian statutes, since the es- 1848, p. 45; 1849 (appx. N.) ; 
tabliHhment of re~pnn~ihle govern- and 1851 (appx. ZZ.). For pre
ment in Canada, will be found in a . cedents in other .British North 
later part of this section. American colonies, see Commons 

x Earl of Carnarvon, Hans. Deb. Papers, 1864, vol. xl. pp. 690-708. 
vol. cxci. p. 1983. And see his z Canada Assembly Journals, 
lordship's despatch to the governor 1866, p. 292. 
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empire,- complete powers of legislation appertain to 
all duly constituted colonial governments. Every local 
legislature,- whether created by charter from the 
Crown, or by imperial statute- is clothed with !-:luprerne 
authority, within \he limits of the colony, to provide 
for the peace, order, and good government of the in
habitants thereo.f. a This supreme legislative authority 
is subject, of course, to the paramount supremacy of 
the Imperial Parliament over all minor •md subordinate 
legislatures within the empire. The functions of control 
exercisable by the imperial legislature are practically 
restrained, however, by the operation of certain consti
tutional principles hereafter to be considered. 1\Jean
while, it JV.tty suffice to observe that the right of local 
self-government conceded to all British colonies wherein 
representative institutions have been introduced, con
fers upon the local legislature, with the co-operation 
and consent of the Crown, as an integral part of such 
institutions, ttmple and unreserved powers to deliberate 
and determine absolutely in regard to all matters of 
local concern. 

In the event of a colonial1egislature assuming to ex
ercise powers in excess of its lawful competence, and 
in case the Crown has not interposed to annul such un
lawful ac•ts, application could be made to the courts of 
law within the colony, to decide upon the proper limits 
of the jurisdiction belonging to the legislature in the. 
particular instance. b Such occasions of judicial inter
ference are, however, of rare occurrence, save only 
under the Canadian constitution. The dominion of Ca
nada comprises a federal parlittment, with minor pro
vincial legisl-atures, the respective powers of which are 
limited and defined by the British North America act of 

• See Baron Parke's judgment, in Kielley v. Carson, 4 Moore's Privy 
Coun. Rep. 85. 

b See post, p. 375. 
9 
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1867. ]n the working of this constitution, questions 
have frequently arisen as to the powers exclusively 
assigned either to the dominion or provincial authorities; 
and the •determination of these questions has suitably 
devolved upon the courts oflaw. But t,his subject will 
be separately discussed in another part of this treatise. 

To revert to the question immeditttely before us; 
namely, the exercise by the Crown of the veto power 
over colonial J~islation. 

Under tho Rules and Regulations for the direction of 
her Mt\jesty's Colonial Service, tho governor in every 
colony has authority either to give or to withhold his as~ 
sent .to Jaws pa:-;sed by tho other branches of the lcgiH~ 
laturo therein, and until that assent is givcJ1 no such 
bw is valid or hinding.c 

'rhe royal instructions do not define the precise time 
and eircum:-:;tances under which the royal assent shall 
be given to bills passed by colonial legislatures, neither 
do they limit the action of a governor, in the exercise 
of thit> prcroga,tivc, to the usage of the sovereign in 
tho mother country. Ordinarily, it has been usual for 
the governor to proceed to the legislative buildings 
f(w r;ueh a purpotm, and to declare the royal pleasure 
npon billA passed, in presence of the legislntive bodies. 
But, sometimes, it has been deemed expedient, even 
dnring a session, that the royal assent should be made 

.known by proclamation/ a course which is generally 
adopted in the case of bills reserved for the significa
tion of the royal pleasure thereon. 

Agreeably to imperial usage,c it has been customary 

c Colonial Rules, 1879, sec. 48. 
d See theN ewfoundland Assem

bly ,Tol:.rna.1s, 1861, pp. 91, D2. 
e " "'hen bills have passed both 

houses, the king's royal assent is 
not to be given, hut either by com
mission, or in person, in presence 

of both houses." •This is a declara
tion of Sir Edward Coke, in 1621, 
quoted uy llatsell (voi. ii. p. S38), 
who shows " that the law of this 
realm is, and always has been," to 
this effect. · 
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for the governor or governor-general in Canada to 
attend in state in the Legislative Council chamber for 
the purpose of giving the royal assent to bills, in the 
presence of members of both houses, specially sum
moned to appear before his Excellency for that purpose; 
but this practice is not essentiaJ.f 

In several of the Australian colonies, a different prac
tice has prevailed. In New South Wales, in New Zea
land, and in Queensland, bills, other th~n bills of appro
priation, are as a general rule, assented to by the go
vernor at his official residence, or office, in the presence 
merely of the clerk of the parliaments ; and both 
houses are subsequently notified thereof by message 
under the•sign-manual. 

In South Australia and in Victoria, it has been usual 
to follow the imperial practice. But the attorney-gene
ral of Victoria has advised that "the governor can 
legally and constitutionally give the royal assent at the 
government offices, or elsewhere, to all bills (except 
the appropriation bill) presented to his Excellency by 
the clerk of the parliaments for her Majesty's assent." 
"Such assent, however, should afterwards be notified by 
message to both houses of parliament, according to the 
practice :in other colonies.'' g 

Every colonial governor, excepting the governor
general of the dominion of Canada/1 is directed by the 

f See the British North.America 
Act, 1867, sec. 55, which leave,; 
this question an open one in Canada. 
And see an exceptional instance in 
Canada, of a contrary practice, pro
posed,- owing to the illness of the 
governor,- but •eventually ahan
doiled, because of his Rudden de
cease, and the appointment of a 
deputy-governor, who assented to 
the bills in the customary way. 
Canada Assembly Journals, Sept. 
17 and 18, 1841. 

g Victoria Leg. Council .Journal, 
1877-8, p. 160. But on Oct. 10, 

1877, the Assembly, by resolution, 
authorized their speaker to present 
the appropriation and Joan bills to 
the governor, for the royal assent, 
at the government house. And 
thiH is the cnstom~.1·y practice in 
Tasmania. The parliament of 
South Australia have adhered to 
English constitutional practice, in 
this particular. See a memoran
dum by the speaker of the Assembly 
on the presentation of money bills; 
ordered by the Assembly to be 
printed in ,July, 1878. 

h As to this exception, see ante, 

.. .. 

" 
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royal instructions to reserve certain specified bills for 
the signification of her Majesty's pleasure thereon, or 
to give .the royal assent to them only in the event of 
their containing a clause to suspend their operation 
until they have been confirmed by the Crown. Bills 
requiring to be thus dealt with are not defined alike in 

• the instructions to all governors, bnt the instructions 
on this head refer generally to matters of imperial con
corn, such as bills affecting currency, the army and 
navy, differential duties, the operation and effect of 
treaties with foreign powers, and any enactments of an 
unusual nature touching the prerogative, or tho rights 
of th•o queen's subjects not resident in tho particular 
colony.i • 

ln the most recent instructions issued to the governors 
of colonies, and especially in those accompanying the 
letters-patent constituting tho office of governor of tho 
Cape of Good Hope and of South Australia, these 
directions are defined in the followin~ terms:-

The governor is forbidden to assent in the queen's 
name to any b11ls of the classes hereinafter specified : 
granting a divorce from the bonds of marriage; grant
ing land, money, or other donation or gratuity, to hint
self; to make a legal tender of paper, or othelitcurrency 
except the coin of the realm, or other gold or silver 
coin; to impose differential duties (other than ns allowed 

• by the Australian Colonies duties act 1873); which may 
contain provisions apparently inconsistent with obliga
tions imposed on the imperial crown by treaty; which 
may interfere with the discipline or control of the im-

p. 85. Pursuant to the change in 
the tenor of the royal instructions 
to governors of Canada,- first in
troduced in 1878, by the omission 
of any direction for the reservation 
of bills, -an act passed by the 
Canadian parliament in 1879, to 
effect the judicial separation of cer-

tain parties from the bonds of mat
rimony, was '\sse1;ted ~~? .by _the 
goveruur-geuenu ~42 v let. 19), 
which act previously must needs have 
been reserved for the signification 
of the royal pleasure thereon. 

i Col. Reg. 1879, nos. 32, 33. 
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perial army or navy; which may contain provisions of 
an extraordinary nature and importance, whereby the 
royal prerogative, or the rights and property of British. 
subjects not residing in the colony, or the trade and 
shipping of the Urfited Kingdom and its dependencies, 
may be prejudiced; and any hill containing provisions 
to which the royal assent has been once refused, or 
which has been disallowed. Unless any such bill shall 
contain a clause suspending the operatien of the same 
until the signification of the royal pleasure thereupon, 
or unless the governor shall have satisfied himself that 
an urgent necessity exists, requiring that such bill 
shall be brought into immediate operation, in which 
case the {!OVernor is authorized to assent thereto ; ex~ 
cept such bill shall be repugnant to the law of England, 
or inconsistent with any treaty obligations of the 
British Crown. But he is required to transmit any 
bill so assented to to the sovereign, by the earliest op
portunity, together with his reasons for assenting to it) 

By an imperial statute, passed in 1865, it is provided 
that no colonial law, which has been assented to by the 
governor, shall be deemed to have been void by reason 
only of its being inconsistent with the tenor of any 
instructiqns applicable to the srtme, which may ha,ve 
been given to the governor by or on behalf of the 
Crown.k 

But it is not competent to the advisers of the Crown. 
in England to recommend the sovereign to give her 
assent to any act passed by a colonial legislature, and 
reserved for the signification of the royal pleasure 
thereon, if the same should contain any provision re
pug11ant to ai1 existing imperial statute. Even if such 

J Instructions to Earl Dufferiu, 
dated May 22, 1872, sec. 9. In
structions 'to the governor (for the 
time being) of the colony of the 
Cape of Good Hope, dated Feb. 26, 

1877. Instructions to the governor 
of South AuBtralia, dated April28, 
1877. 

k 28 and 29 Viet. c. 63, sec. 4. 

.. . 

Assent 
giVBD l'OU· 

trary to 
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tions. 
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repugnancy be merely technical, an act of Parliament 
must first be obtained before the colonial act ca:n be 
assented to.1 

When the governor of a colony is advised by his 
ministers to give the royal assent 'to a bill passed by 
the colonial legislature, it is essential that he Hhould be 
assured, upon proper authority, that thl'l particular mea
sure is within the competency of the legislature to 
enact; and th!!t it is one which the royal instructions 
do not require that he should reserve :fiJr the significa
tion of the pleasure of the Crovm. Accordingly, it is 
customary, in every colony, for the governor to receive 
fhnn. the local minister of justice, or other law ollicers 
of the Crown, a report in reference to all ~ills to be 
submitted for his sanction, which specifies whether any 
legal objection existed to his ~tssenting to them, or 
whether his duty and obligations, as representative of 
the Crown, would necessitate that he r;hould withhold 
his asr;ent from any one of such bills, or reserve the same 
for the consideration: of the imperial government. ]f 
the governor should not be satisfied as to his duty upon 
receiving a written report from the colonial law otlicers, 
-which should be made, not in their capacity of politi
cal advisers, but as the authorized exponents of the law, 
- certi(ying that no legal impediment exiRts to his 
giving the sanction of the Crown to the bills presented 

• to him, he is at liberty, in any matter which is not of 
purely local concern, to take further counsel, from the 
attorney and solicitor generals of England, by whom 
the Crown itself must ultimately be advised, in all 
doubtful cases· of constitutional practice.m But if the 
question, as to the legality of which the- governor· is 

1 Case of the Canadian Copyright 
Act, Hans. Dt>b. vol. ccxxv. p. 426. 
Act 38 and 39 Viet. c. 53. -

m New South \Vales, Leg. AH
sembly Vote~; an'd Proc. J.859-60, 

vol. iii. p. 911. Ibid. 18?2-73, 
vol. i. p. 527. Commons Papers, 
1878, C. 19132, p. 41; Queensland 
(-}old Field~ Act, of 1876: see post, 
p. 154. 
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desirous of being assured, be one of purely local concern, 
it would not be regular for the governor to take the for
mal and official advice of other judicial or leg~l authori
ties than those who occupy in the colony the position 

. . 
Acldce of 
coloninl 
erown law 
offie~rs. 

of crown law officers. As a general rule, a governor • 
would be justified in accepting and acting upon state
ments of such tunctionaries, in local matters. Though 
if his own individual judgment does not coincide with 
their interpretation of the law, his responsibility to the 
Crown may require him to delay acting on the advice 
of his ministers. But whatever steps he may think fit 
to take upon such a grave emergency, and from what
ever materials his opinion may be formed, he is ~ndivi
dually re~ponsible for his conduct, and cannot shelter 
himself behind advice obtained from outside his minis
try.n 

And here it ·may be well to state the rules which have 
been laid down by the imperial government in respect 
to applications from a colony for the opinion of the 
law officers of the Crown in England upon any impor
tant question of law which has arisen in the adminis
tration of the colony, especially questions of a legal or 
constitutional nature, affecting the exercise of the royal 
preroga~ve, or the relative and appropriate rights of 
either branch of the legislature therein. 

If in any case a colonial government or legislature 
desire to obtain the opinion of the English law officer~ 

• on any question of this description, it is necessary that 
the secretary of state should be furnished with a de
tailed statement, explaining precisely what doubts have 
arisen, and under what circumstances, enumerating the 
instruments" or laws bearing on these doubts (of which 
complete copies should in all cases be annexed), set'ting 
forth verbatim, the particular provisions of the same 

n Secretary Sir M. Hicks-Beach to Governor Bowen, ,July 5, 1878. 
Commons Papers, 1878, C. 2173, p. 81 And see ante, p. 8. 
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which appear relevant to the matter in hand, and in 
concluRion stating explicitly the particular questions to 
which al}swers are desired. All papers for the con
sideration of the attorney-general and solicitor-general 
::;hould be f:'ent in quadruplicate.0 

• 

'l'he opinion of her M[tjesty's law advisers is occasion
ally obtained for the guidance of the governor, in the 
exercise of his personal discretion; a,nd not unfrequently 
similar advice is•requcsted by her MajeRty's government 
on the application of a colonial ministry, who are pre
pared to guide themselves by the advice which they 
might receive. But the queen's ministers ha.ve never 
lmdol"taken to obtain tho official opinions of the attorney 
and solicitor generals for an assembly or assrrciation of 
private gentlemen, however respectable. "It would be 
peculiarly inconsistent for her Majesty's advisers in this 
country to call for such an opinion with the apparent 
object of guiding an opposition to the responsible advis
ers of her M:,jesty's representative in" any colony of 
the British CrownY 

In 18G7, Sir George Grey, leader of the oppm;ition in the 
New %ea.land Ilou::;e of Hepresentatives, applied for the opi
llion of tho law of'Hcors of the Crown in England in 1·efcrence 
to a mininterial measure for the abolition of the :£5rovincial 
governmentt:~, tben pending in the colouial legislature, and 
which he was desirous of defeating. Sir Ct. Grey was espe
tially anxious to know whether in the opinion of these emi
nent legal functionaries, the Imperial Parliament had or had 
not conferred upon the General Assembly of New Zealand,' 
by the Constitution act, the power of abolishing the provinces 
without their consent. But the secretary of state had pre
viously announced that her Majesty would not be advised to 
exer,,cise her power of disallowing the act for the abolition of 

° C. 0. Reg. 1879, c. 15. Queensland Assembly Votes, Se· 
P Secretary of State for the Co- cond Session, 1867, val. i. p. 633. 

louies, despatch of Oct. 22, 1867; 
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pTovinces; and no response was made to Sir George Grey's 
application. 'l 

Whenever bills are tendered to the govelOllor of a 
colony for the purpose of receiving the royal assent, he 
is bound to exercise his discretion in regard to the 
same; and to d~termine, upon his own responsibility as 
an imperial officer, unfettered by any consideration of 
the advice which he has received from his own ministers 
upon the subject, the course he ought to pursue in 
respect to such bills: whether to grant, or to withhold, 
the royal assent, or to reserve any particular bills for the 
signification of the royal pleasure thereon. It then 
becomes the duty of the governor to transmit to the 
secretary ·of state for the colonies all laws assented to 
by him in the name of the sovereign, or reserved for 
the consideration of the Crown; accompunied, whenever 
it may seem to him to be necessary, with such explana
tory observations as may be required to exhibit the 
reasons and occasions for proposing such laws for the 
final determination thereon of the queen in council.'" 

For, although a governor as representing the Crown 
is empowered to give the royal assent to bills, this act 
is not final and conclusive; the Crown itself having, in 
point of {act, a second veto. All statutes assented to by 
the governor of a colony go into force immediately, 
unless they contain a clause suspending their operation 
until the issue of a proclamation of approval by the• 

q ~ew Zealand Gazette, 1878, 
pp. 918, 919; New Zealand Papers, 
1878, A. 1, pp. 24, 25. 

r The Colonial Secretary (Earl 
Grey), Hans, D1!b. vol. cv. p. 470. 
British North America Act 1867, 
sec. 55. Royal Instructions to Go
vernors. ·whenever any parties who 
may consider themselves aggrieved 
by an act passed by a colonial le
gi~lature forward· to the governor, 
for transmission to the sovereign 

through the secretary of state, me
morials for the disallowance of the 
act, the governor should furnish his 
ministers with copies of such repre
sentations or memorials, that they 
may append to the same whatever 
observations they may think fit. 
Case of the Act suspending a Grant 
to King's College ; New Brunswick 
Assembly Journals, 1859, pp. 111, 
202. 

, 
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queen in council," or some other specific prov1s1on to' 
the contrary; but the gover~1or is required to transmit 
a copy tl;.lereof to the secretary of state for the colonies ; 
and the queen in council may, within two years after 
the receipt of the same, disallow any such act.t 

All co1onial enactments are submitted to the scrutiny 
of counsel by the colonial department; and if they re
late to commercial questions are referred to the consi
deration of the b~ard oftrade,n and when necessary to the 
law oflieers of the Crown to asccrtn,in their legality, and 
to determine whether they cont{tin n,ny provision which 
interferes with tho exercise of any prerogative of the 
Crow~n v or which is " repugnant" to the law of England. 
And n,ny law to which objection could be taktm on the 
ground of repugnancy is, to the extent wherein it is so 
repugnant to imperial legislation, " absolutely void and 
inoperative," w and should be formally disallowed by 
the Crown. 

It is also the duty of the law advisers of the colonial 
o:flice to ascertain whether colonial laws have been 
framed so as to give adequate and complete effect to 
the intentions of the legislature. 

In conformity with ancient usage, the assent of the 
Crown to colonial acts, or its disallowance of tl1e same, 
is signified by the approval by her Majesty in council 
of reports advising the course to be pursued in particn~ 
•Iar cases. These reports nominally proceed as of old, 
from the committee of council for trade and plantations 

• As in the case of the Canada 
Currency Acts, passed in 1851, and 
in 1853; and of the Canadian Copy
right Act of 31 Viet. c. 56. 

t Clark, Colonial Law, p. 46; 
31 Geo. III. c. 31. ""c- 31; B. N. 
America Act, 1867, sec. 56; S. 
Africa Union Act. 1877, sec. 26. 

u Todd, Pari. Govt. vol. ii. pp. 
525, 663. 

v See Commons Papers, 1864, 
vol. xl. pp. 6\H, 6!)8. 

w 28 and 29 Vk't. c. 63, sees. 2-
4. As to what constitutes " repug
nancy,'' and the method of deter
mining the same, see Law Magazine 
(1854), N. S. vol. xx. p. 1. La Re
vue Critique, &c., du Canada, ,Jan
vier, 1872, p 51; Hausard Deb. vol. 
CCXXV. PP· 282, 426. 
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(now called the board of trade), but they actually ema~ 
nate from the colonial office. No colonial act can be 
disallowed, except upon the issue of an ord:r of the 
queen in council. Otherwise, it is customary to noti~y 

11 

the governor that the acts forwarded by him will be • 
" left to their operation ; " or, "that her Majesty will . 
not be advised to exercise her power of disallowance 
with respect to" the same.x 

The constitutional practice in regard' to imperial con- Imperial 
~ supervi-

trol over bills passed by colonial legislatures, and tlie sion of 
colonial 

circumstances under which that control is now exer- enact-

cised, in the case of self-governing colonies, will be ments. 

further exemplified by a series of illustrative l'rece
dents:-

These precedents, it should be observed, are princi~ 
pally taken from the political annals of Canada, as 
affording a wider and more instructive field of inquiry 
into the practical working of imperial supervision over 
eolonial legislation than is obtainable from any other 
quarter. For the experiment of incorporating the 
principle of " responsible government" into the politi
cal institutions of a colony was first applied to Canada, 
before it was introduced elsewhere. And it is also 
importa14t to notice the continued exercise of imperial 
ascendancy over legislation in Canada, when her boun
daries were enlarged, her political importance increased, 
and her right to the fullest measure of political freedom
consistent with the supreme authority of the empire 
was frankly acknowledged by the mother country, upon 
her elevation into the rank of a dominion with subordi
nate provinces subject to her rule. We will note, first, 
Canadian practice, from the time of the union between 

x First Report, \Vest Indies ibid. vol. cxxii. pp. 1167, 1288. His 
Legal Commission; Commons Pa- paper in the Nineteenth Century for 
})ers, 1825, vol. .xv. p. 233; Earl June, 1879, p. 953. Canada Sess. 
Grey, Hans. Deb. vol. cvi. p. 1120; Papers, 1870, no. 39. 
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Upper .and Lower Canada, and the consequent intro
duction of local self-government into the united pro
vince in ~841/ up to the period of the confederatio11 of 
the British North American colonies in 1867 . • 

At the close of the first session of "the pa,rliament of 
. United Canada,- on Sept. 18, 1841,- no less than 

fifteen bills were reserved for the signi'Bcation of the 
royal pleasure thereon. But all theRe bills after
wards received the royal assent, with the exception 
of a bill to provide for the fi·eedom of elections. 
For some renson, ·which is not on record, the assent 
of the Crmvu was withholden from this measure. In 
the f(,Jlowing session, a new bill on the subject was 
introduced, which was passed and assented te by the 
governor-gcncntl. 

In 1842 and 1843, and also in subsequent sessions, 
up to 1878, various Canadian bills were reserved tor the 
consideration of her Majesty's government. Bnt this 
course wm; necessitated, in regard to certain descrip
tions of measures, by reason of their affecting the pre
rogative of the Crown, or being of a character that, 
under the royal instructions, rendered such a proceed
ing imperative. z It is not requisite, therefore, to make 
special reference to bills reserved under these.circum-

Y For a return of the titles and 
gates of bills passed by the legisla
tures of Canad<t, Nova. Scotia, New 
Brunswick, Newfoundland, and 
Prince Edward Islan:d since 1836, 
and up to 1864, which were reserved 
-by the governor, or by the opera
tion' of a suspending clause in the 
particuhl.r acts - for reference to 
the imperial government, specify
ing those to which the royal assent 
was ultimately refused; with ex
tracts from despatches assigning 
reasons for the same, see COJn
mons Papers, 1864, vol. xl. p. 665. 
\Vithin this period, no less than 
three hundred a!ld forty-one bills 

were reserved by the governors of 
these British North American co
lonies, or suspended in their opera
tion, until her Majesty's pleasure 
should be made known; to forty
seven of which bills the royal as
sent was, for various reasons of law 
or of public policy, afterwards re
fused. Most of these cases, how
ever, occurred prioP to the conces
sion of "responsible government·:" 
since then the number of bills re
served has been considerably re
duced, and gradually lessened to a 
minimum. (fbid. p 709.) 

z Canada Leg. Assembly Jour
nals, 1843, p. 210. 
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stances; as, in most instances, they afterwards received 
the royal assent. It will suffice to point out the bills 
which failed to receive the assent of the C:[own; or 
which, notwithstanding that they had received the 
sa.me through the governor-genera.l, were afterwa.rds 
disallowed by .the queen in council. 

In 1848, Sir Charles Metcalfe being governor-general, and 
Messrs. Lafontaine and Bald wi~1 leaders of the provincial ad
ministration, they obtained his Excellency's. consent to submit 
to parliament a bill for the discouragement of secret societies. 
But the measure which they introduced included several 
clauses to which the governor repeatedly took exception, on 
the ground that they were arbitrary, oppressive, and J.mcon
stitutional. Nevertheless, the bill passed through both houses 
of the legislature. Whereupon, the governor declared his 
intention of reserving it for the consideration of the imperial 
government. Ministers objected to this proceeding. They 
also differed with the governor, in regard to the mode of ex
ercising the patronage of the Crown in appointments to office. 
They accordingly resigned,- one only of their number re
maining in office. At this juncture, parliament was pro
rogued ; the secret societies bill, with some others of minor 
importance, being reserved for the signification of the queen's 
pleasure thereoll. A new administration was then formed, 
and a dissolution of parliament ensued. In the new Assem
bly, the i!lcoming ministers were sustained. The royal assent 
was withholden from the secret societies bill ; becau::;e " the 
queen cannot be advised to concur in an enactment placing 
any class of her Majesty's subjects beyond the protection o:(!. 
the law, and depriving them, without a previous conviction 
for crime, of the privileges to which all British subjects have 
a common title." The governor-general was also notified that 
his conduct was approved by her Majesty's government.a 

In 1844, a nserved bill, for better securing the independ
ence of the Legislative Council, was not assented to, because the 
law officers of the Crown advised that it contained provisions 

• Canada Leg. Assembly Jour- xi. p. 689; Hans. Deb. vol. lxxv. 
11als, 1843, pp. 181-210; 1844-5, pp. 39-72. 
p. 66; Commons Papers, 1864, vol. 

6 • , 

Rt.1 CrPt so
cietJ~s !Jill 

I.egisla
tive Coun
cil bill. 



• ,, 142 PARLIAMENTARY GOVERNMENT IN THE COLONIES. 

that were" repugnant" to the imperial Act 3 and 4 Viet. c. 35.b 
In the same year, a bill to explain and amend an act of the 

Orr1nance 
hill. 

Divorce 
hill. 

Salary at
tadunl'llt 
bill 

Bytown 
iucorpora
tiou. 

Currency 
hills. 

previous session, vesting certain property in the officers of her 
Majesty's ·ordnance, wa::; re::;ervec1, ancl not afterwards assented 
to, for re:1sons th::Lt were not made kn4)Wl1 to parliament.c 
But, in 1~4G, another act on this subject was passed, and 
as::;entcd to. • 

In 184G, a reserved bill, to divorce one Mr. Harris from his 
wife, waH refused the royal aHHcnt, on the report of the law 
officers of the Cro~n that, whereat; the parties were not domi
ciled in Canacb at the time of the p1ts::;1ng of the act, the courts 
of law would not consider the act adequate to effect a valid 
clivoree, even if it were to receive the sanction of the Crown.'' 

Iu the same year, the royal assent was withheld from a re
scrvccf bill to authorize the creditor of a public ofiicer to 
attach a part of his official salary, in satisfaction ~f a,judg
meut agitin::;t him,- bccau::;e this bill was liable to grave ob
jcetiom;, on grounds of puulic policy, and because no similar 
law exists in England." 

By order of the q neon in council, d~tted July 18, 1849, a 
Canadian act, passed and asscutcd to in 1847, for the incorpo
ration of the town of Bytown, was disallowed.1 Meanwhile, 
however, tJ1e Canadian parliament in 1849 had passed an act 
to repeal the act aforesaid from ;Jan. 1, 1850, and to substi
tute other provisions for the incorporation of I3ytown. Tlw 
ground;; of objection taken bytho imperial government to the 
act of 184 7 do not appear , but it is evident that \.hey were 
removed in the later act of 1849, inasmuch as that statute was 
allowed to go into operation.g 
• By order of the queen in council, dated April 14, 1851, a 
Canadian act, passed and assented to in 1850, in relation to 
the currency, was disallowed, for various reasons : ( 1) be
cause the governor-general, by assenting to this act, and not 
referring it for the special consideration of the imperial go
vernment, acted in contravention of the royal instructions ; 
(2) because the act proposed to confer upon the governOT
general the right of coining,- a prerogative reserved by con-

b Canada Leg. Assembly Jour
nals, 1844-5, p. 65. 

c Ibid. 1846, p. 81. 
d Ibid. p. 29. 

e Ibid. p. 43. 
f lind. 1850, p. 7. 
g See also, Canada Act 13 and 14 

Viet. c. 8:2. 
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stitutional law to the sovereign; (3) because of the clause 
contained therein to alter the current rates of certain foreign 
coins,- which, being enacted without the previous assent of 
her Majesty in council, was an interference with imflerial con
trol over the value of current money in circulation throughout 
the realm. Previous to the formal disallowance of this act, 
much correspondence took place respecting it between the 
colonial and imperial governments.h Subsequently, in the 
years 1851 and 1853, new currency acts were passed by 
the Canadian parliament; but they were•framed with due 
1·egard to the royal prerogative, and contained clauses to post
pone their enforcement until after the issue of royal proclama
tions to declare the time when they should go into operation. 
These acts, moreover, were carefully considered between the 
Tespective governments, and the correspondence theremi com· 
municated\o the Canadian parliament.; And although, by the 
British North America act of 1867, the Imperial Parliament 
has specially empowered the parliament of Canada to exercise 
"exclusive leg-islative authority" in rehttion to "cnrrency and 
coinage," the acts passed in Canada, upon the subject of the 
currency, in 1868 and in 1871, expressly conserve the preroga
tive of the Crown in the matter of coinage, and authorize her 
Majesty to affix by proclamation, from time to time, the rates 
at which coins in circulation in Canada, or struck off by order 
of her Majesty for use in Canada, shall pass current.J 

By order of the queen in council, dated Sept. 23, 1859, 
a Canadia~ act, passed and assented to in that year, to impose 
a duty on vessels admitted to registry and to the Canadian 
coasting trade, and belonging to countries not admitting Cana-
dian vessels to similar privileges, was disallowed.k • 

By order of the queen in council, dated Jan. 6, 1862, a 
Canadian act, passed and assented to in 1861, to giye juris
diction to Canadian magistrates, in respect of certain offences 
committed in New Brunswick, by persons afterwards escaping 
to Canada, was disallowed, as being in excess of the jurisdic-

h Canada Leg. Assembly Jour
nals, 1851, appx. Y. Y. 

i Ibid. 1852-3, appx. P. 
j Canada Acts 31 Viet. c. 45; 

34 Viet. c. 4; and see the Queen's 
Proclamation, dated Dec. 9, 1876, 

in regard to bronze coins for circu
lation in Canada, prefixed to the 
Canada Stats. 1877, p. 61. Also 
Canada Sess. Papers, 1870, no. 40. 

k Canada Leg. Assembly Jour
nals, 1860, p. 6. 
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tion belonging to the Canadian parliament, and only to be 
properly effected by imperial legi:,;lation; or by an arrange
ment, in the nature of an agreement of extradition between 
the two pi·ovinces, to he carried into effect by, acts of the two 
provincial legislatures.1 • 

Let us now brieily notice the instances wherein bills passed 
by the parliament of the dominion of Camtda, after its esta
blishmeut uuder the British North America ·act of 18tl7, have 
lJeeu di::mllowcd by the Crowu. 

On May 22, 18tl8, at the close of the first session of par
liament of the new dominion of Cawtd~t, an act passed by the 
:,;mmte and house of commons ''to fix the salary of tlJe go
vcnwr-gcnoral" was reserved for the consideration of her 
1\hjesty'::; pleasure thereon. It wat> proposed, by this act, 
to reduce the salary of the governor-gcneml from £10,000, 
at which rate it had been fixed by the imperial ac-t of union, 
iu 1807 (::mbject to alteration by the parliament of Canada), 
to £(),500. 

But on ,July 30, 1868, ibe secretary of state for the colonie:::; 
notified Lord Monck (the governor-general) that while it was 
" with rel uetance, aud only on serious oecasions, that the 
quccn's govermneut ean advise her Majesty to withhold the 
royal sanction frotn a bill which has passed two branches of 
the Cauadin.ll parliament," yet that a regard for the interests 
of Canada, and a well-fouuded apprehension that a reduction 
in the salary of the governor which would place the office, as 
far as salary-is a standard of recogllitiou, in the third class 
among colonial governments, obliged her Majesty's govern
ment to advise that this bill should not be permitted to become 

• 1aw.m In accordance with the opinions entertained by the 
imperial government on this subject, and with the right to 
legislate thereon wl1ich was expressly conferred upon the 
parliament of Canada by the 105th section of the Briti:::;h 

I Canada Leg. Assembly Jour
nals, 1862, p. 1()1. The Jaw offi
cers of the Crown gave an opi
nion in 1853, in reference to British 
Guiana. "vVe conceive that the 
colonial legislature cannot legally 
exercise its jmisdiction beyond its 
territorial limits,- three miles from 
the shore, -or, at the utmost, can 

only do this over ·persons domi
ciled in the colon•y who may offeud 
against its ordinances even beyond 
those limits, but not over other 
persons." (Forsyth, Constitutional 
Cases, p. 24.) 

m Cttnada SE'ss. Papers, 1869, 
no. 7J. 
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North America act, the dominion parliament, in 1869, re
enacted, by their own authority, the clause of the imperial 
statute which fixed the salary of the governor-g~neral, at 
£10,000 sterling, equal to $48,666.63; the same to be payable 
out of the consolidated revenue of Canada. This act was 
necessarily re1:1ervecl, under the royal in1:1truction8; but it te
eeivecl the assent l;lf her Maje1:1ty in council on August 7, 1869. 
From this date, no further attempt has been made to reduce 
the salary of the governor-general. 

On Dec. 17, 1869, the secretary of state• for the colonies 
notified the governor-general of Canada, in regard to certain 
acts passed by the dominion parliament in the previous ses
sion of parliament, that her Majesty would not be ad vised to 
exercise her power of disallowance with respect thereto i but 
that he observed that the third section of ''an act rei-ipecting 
perjury" a~sumed to affix a criminal character to acts. com-
mitted beyond the limit:; of the dominion. "As such a pro-
vi8ion is beyond the legislative power of the Cana.dian parlia-
ment," the colonial secretary requested the governor-general 
to bring this point to the notice of his ministers, with a view 
to the amendment of the act in this particular.n Accordingly, 
in the ensuing session of the dominion parliament, an act 
was passed to correct this error.<> 

Criminal 
Jaw sta
tutes. 

On May 12, 1870, an act passed by the parliament of the Provincial 
govern

dominion of Canada, " to establish and provide for the go- rnents 

vernment of the province of Manitoba," was assented to by establish· 
ment. 

the goverq,or-general in the q ueen's name. \Vhile this act 
was under con::;ideration in parliament, doubts were expressed 
as to the competency of the dominion parliament, under the 
British North America act, 1867, to establish provincial go- • 
vemments in tenitories admitted, or which may hereafter be 
admitted, into the dominion, and to provide for the representa-
tion of such provinces in the Senate and House of Commons 
of the dominion. Accordingly, upon a report made to the 
privy council of Canada by the minister of justice upon this 
subject, and approved by the governor-general, application 
was made to the imperial government to submit a measure to 
the imperial parliament, at its next session, for the purpose of 

n Canada Sess. Papers, ~870, no. 39. 
o Act 33 Viet. c. 26. 

10 
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quieting these doubts, and for preventing the necessity of 
repeated applications to the imperial parliament for additional 
powers to enable the dominion parliament to legislate for the 
admissimi of new provinces into the dominion, upon similar 
terms and conditions as apply to the pr~vinces already form
ing part of the same; and also for the alteration of the boun
daries of existing provinces, with the co~sent of the local 
government. 

In compliance with the wishes of the Canadian government, 
the secretary of state for the colonies, on Jan. 26, 1871, trans
mitted to the governor-general a draft-bill for effecting the 
purposes above mentioned; which, being approved in Canada, 
was afterwards enacted by the imperial parliftment.P 

Oaths bill. OIJ. l\ftty 3, 187il, the governOI"-general of Can(tda (the Erul 
of DuiTerin) transmitted to her Majesty's secretary of state 
for the colonies a certified copy of a bill 1' to prJvide for the 
examination of witnesses on oath by committees of the senate 
and house of conunons in certain cases," which had passed 
both houses of the Canadian parliament, and received the 
royal <tssont through the governor-general. In his despatch, 
aoeompanying this bill, Lord Dufferin explained the nature 
and necosf:lity for the measure, and the reasons which had in
duecd him to assent to it, notwithstanding the fact that 
doubts had been oxpr(~Sscd whether, on technical grounds, 
this bill was within the competency or jurisdiction of the 
Canaditm parliament. He erwlosed a mernorandum from the 
minister of justice (Sir ,John A. Macdonald). giviJ1g expres
sion to these doubts and desiring that they might be consi
dered by her Majesty's govermnent. 

• On J nne 30, 1873, the seeretary of state for the colonies 
notified the governor-general that, upon the advice of the 
law officers of the Crown, her Majesty had agreed to an 
order in council, disallowing the act in question, upon the 
ground that it was ultra vires, as being contraxy to the ex
press terms of the eighteenth section of the British North 
America act. He also pointed out that the Act 31 Viet. c. 24-, 
ptts::;ed by the Canadian parliament in 1868, for the purpose 
of conferd.ng upon the senate the power of administering 

P Canada Sess. Papers, 1871, no~ 20, pp. 136-14:1; Imp. Act 34 and 
35 Viet. c. 28. 
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oaths to witnesses at their bar,- though it appears to have 
escaped observation, and was not disallowed,-was neverthe
less" void and inoperative as being repugnant to the provi
sions of the British North America act, and cannot "be legally 
acted upon." q . 

By an act of the imperial parliament, passed in 1875, the 
eighteenth sectiop of the Bri.tish _North America act, afore~ 
said, was Tepealed, and a ne\V provision substituted, under 
which it was declared to be competent to the parliament of 
Canada to pass any act to define the priv!leges, immunities, 
and powers of either house, and of the members thereof, 
respectively; but so that the same shall not exceed those 
held and exercised by the imperial Honse of Commons at the 
time of the passing of such act. This statute, likewise, gave 
validity to the Canadian act of 1868, which was declared to 
have been fnvalid, because of its repugnancy to the imperial 
act of 1867. ,. 

In the session of the parliament of Canada held in 1872, a 
bill was passed, "to amend the act respecting copyrights," 
which wa.s reserved for the signifieation of her Majesty's 
pleasure. On .May 16, 187 4, the governor-general transmitted 
to the seeretary of state for the colonies copies of resolutions, 
adopted by the Senate and House of Commons, urging tha.t 
the royal assent should be given to this bill; and represent
ing that the two years, within which (under the fifty-seventh 
section of the British North AmeTica act, 1867) it would he 
competent for the assent of the queen in council to be signi
fied to the same, would expire on June 14 next. In his reply, 
dated June 15, 187 4, the colonial secretary stated that he had 
been unable to advise her Majesty to assent to this bill, be-. 
cause certain provisions, contained therein, are in conflict 
with imperial legislation in regard to copyright. Moreover, 
the validity of the bill would not have been esta.blished, even 
if her :Majesty had been pleased to assent to it; inasmuch as it 
was "repugnant" to an imperial act extending to the colony, . 

<t Canada Commons Journals, 
Oct. 23, 1873, pp. 5-12; Commons 
Papers, 1874, vol. xl'\t. pp. 3-9. 

r Imp. Act 38 and 39 Viet. c. 38; 
Canada Sess. Papers, 1876, no. 45. 

Accordingly, in 1876, the oaths bill, 
disallowed merely upon technical 
grounds, was re-enacted by the 
Canadian parliament. (Can. Stats. 
39 Viet. c. 7.) 
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and therefore by the second section of the Colonial laws vali- . 
dity act, of 1865, is absolutely void and inoperative.s 

In 1874, a bill \Vas passed by both houses of the parliament 
of Canada, entitled, " an act to regulate the construction and 
mainteuanee of marine eleetrie telegra:ghs." In conformity 
with the ~;;eventh paragraph .of the royal instructions, and upon 
the advice of the miui:ster of ju::;tice, his Excellency the gover-
uor-generalreserved this bill for the signific:tion of her Majes
ty's pleasure. The Anglo-American telegraph company had op
pm;ed the pa::;sage• of the bill, but their objections to it had 
been ovcnuled by the Senate ; and the privy council, while 
advit::iug its rescrvatiou, out of deference to the royal instrue
tions, and because it "may possibly be considered to preju
diee ~he interests and rights of property of her Majesty's sub
ject::; not re::;iding in Canada," expres::;ed their convidion that 
the mea::;ure was calculated to be highly beneficial to Canadian 
interests, and also was in accordance with the estahlished 
policy of the country. They therefore prayed that it might 
receive tho royal assent at an early date. 

Meanwhile, the Anglo-American telegraph company peti
tioned the governor-general in conncil that the bill might not 
he allowed to become hw ; but they were informed that, the 
hill being now in the bands of the imperial authorities, the 
subject was no longer open for the consideration of the go
vernment of Canada. 

Numerous representations were made to her Majesty's 
secretary of state for the colonies, both for and ~ainst the 
confirmation of this bill. But on Oct. 29, 187 4, he wrote to 
the governor-general, intimating that, while he entirely appre-

• ciatecl the re<tsons which induced the Canadian ministers to 
advise the reservation of the same, he felt that he could not 
properly assume the function of deciding between the con
flicting views expressed in regard to the poliey embodied in 
this measure. He had therefore decided to tender no ad vice 
to her Majesty respecting it. 

He added that "it seems to me to be cle~ly within the 
competency of the dominion government and parliament to 
legislate" upon this subject, "without any interference on 
the part of the government of this country." It being a local 

• Canada Sess. Papers, ~875, no. 28. 
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question, "involving no points in respect of which it would 
appear necessary that imperial interests should be guarded, 
or the relations of the dominion with other colonial ~r foreign 
governments controlled." "It is obvious that if the inter
vention ofher Majesty's government were liable to be invoked 
whenever Canadian legislation on local questions affects, or is 
alleged to affect, $e property of absent persons, the measure 
of self-government conceded to the dominion might be re
duced within very narrow limits. It is to the dominion 
government and legislature that persons ~oncerned in the 
legislation of Canada on domestic subjects and its results 
must have recourse; and this government cannot attempt to 
decide upon the details of such legislation without incurring 
the risk of those complications which are consequent upon a 
confusion of authority." 

It having been decided by her Majesty's government to 
take no action with respect to this reserved bill, in order that, 
if thought desirable in Canada, a new bill might be intro
duced into the dominion parliament next session, the secre
tary of state for the colonies, in reply to a communication 
from the government of Newfoundland, in regard to certain 
rights presumed to accrue to partie::-; under an act passed 
by the Newfoundland legislature, advised that those rights 
should be submitted to judicial determination by the Supreme 
Court of the colony. And that it would be of advantage for 
the government of Newfoundland to confer with the domi
nion goveJet1ment in relation to the best mode of settling 
what, if any, payments might .be necessary for satisfying such 
rights.t 

In the following session of the dominion parliament, a new • 
bill to regulate the construction and maintenance of marine 
electric telegraphs was introduced; and after undergoing 
considerable modification in both houses, for the purpose of 
meeting the views of contending parties, it was passed and 
assented to by the governor-general. 11 

The imperiat merchant shipping act of 1876 contains cer
tain general provisions applicable to vessels trading with 
Canada. But the forty-fourth section of this act declares 

t Canada Sess. Papers, 1875, no. 20. 
u Act 38 Viet. c. 26; and see Canada Sess. Papers, 1877, no. 119. 
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that the regulations in respect to deck cargoes shall not 
apply to ships engaged in the coasting-trade of any Britit-:h 
possessiop, and that no part of the act shall apply to any 
vessel trading exclusively in colonial inland waters. In 1878, 
however, a bill was past-:ed through th<! dominion parliament 
to repeal," as respects all ships while iu the waters of Cana-· 
da," from and after the time which may. be fixed for that 
purpose by a proelamation issued by her Majesty in council, 
the twenty-third section of the said statute, which regulates 
the space oecur~ied by deck cargoes which shall he liable 
for tonnage dues. This act was not allowed by her Majesty's 
government, inasmuch at-: it claimed to legit;late not merely 
for Canadian shipping, and for vet-:t-:elt-: t-:pocially exempted by 
the iorty-fourth section above mentioned, from the operation 
of the imperial act, but likewise for "all ships" while in 
Canadian waters. Such a provision was obviously in excess 
of the powers of the Canadian parliament. In making known 
to the Canadian government their disapproval of this act, the 
imperial board of trade suggested that another act might be 
past-:ed on the subject, but limited in its operation to ships 
over which the dominion government could exercise con
trol.v 

Furthermore, upon the introduction into the Canadian par-
liamcJJt in 1876, of a bill to create a supreme court for the 
dominion, it was the expressed in teution of ministers to have 
prohibited any furtht'r appeals to her Majesty's privy council. 
They wore notified, however, that the bill could n4)t be sanc
tioned unless it pre::;crved to the Crown its rights to hear the 
avpeals of all British subjects, who might desire to appeal in 

v Private information from the jesty's ships should be subject to 
Marine and Fisheries Department local quarantine regulations, in the 
of Canada, in March, 1879. In the same manner as merchant ships," 
session of 1879, the Canada parlia- yet desired that instructions might 
ment passed another act respecting be issued, by the govemment of 
the tonnage of ships, which was ex- the colony, to forbid the local 
pressly limited to vessels amenable authorities in an¥ way to interfere 
to Canadian law. (42 Viet. c. 24.) with the internal management of 
U pou Lhe ~awe pTinciple, the colo- her Majesty's ships, or with their 
nial secretary, in a despatch to the freedom to proceed to sea whenever 
governor of New Zealand, dated the officer in command may deem 
May 3, 1878, whilst admitting that, such course requisite. (New Zea
" so far as relates to communication land Pari. Papers, 1878, appx. 
with the shore and with the ship- A. 2, p. 19.) 
ping in colonial waters, her Ma-
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the ultimate resort to the.queen in counciL 
saving-clause to that effect was inserted in 
received the royal assent."' 

Accordingly, a 
the bill, and it 

;'• 

•. 
We. would now invite attention to vanous pre- In Aus-

cedents that ha~e arisen in the Australian colonies, :ralia. 

which illustrate the extent of the control now exercised 
by the queen in council over legislation in that part 
of the empire. 

In 1858, the governor of New South Wales informed her 
Majesty's secretary of state for the colonies that a bill, inti
tuled an act to impose an assessment on runs, and to increase 
the rent of lands leased for pastoral purposes in the colony, 
had passed both houses, and had been tendered to l1,im for 
his assenie on behalf of the Crown. On consulting the colo-
nial law officers in regard to this bill, he had received from 
them two separate reports,- one from the solicitor-general 
certifying to its legality, the other from the attorney-general 
disputing the same. Under the:se circumstance::;, the governor 
decided to act on his own judgment, and he gave the royal 
assent to the bill. But he deemed it to be his duty to report 
the case to the colonial secretary. 

In reply to this reference, Earl Carnarvon informed the 
governor that the imperial government had decided, for cer
tain reasons which he explained, to permit the act to remain 
in operation, notwithsttmding its doubtful legality. If the 
act Wel"8 illegal, it was open to any aggrieved person to 
seek for redress from its requirement::; by an action at law. 
Should the repugnance of the act to imperial legislation be 
conclusively established by a decision of a competent court, 
it would be disallowed ; provided that the time limited for 
such an exercise of the prerogative should not then have 
expired.x 

In 1866, a ministerial crisis occurred in Queensland. Ow
ing to serioqs financial embarrassments in that colony, minis
ters had tendered to the governor (Sir G. F. Bowen) their 
advice that, in order to sustain the public credit, there should 

w Lord Norton, in Nineteenth x New South 'Vales Leg. Assem· 
Century, .Jl.1ly, 1879, p. 173; Ca- bly Votes, 1859-60, vol. iii. p. 
nada Act, 31:$ Viet. c. 11, sec' 47. 911. 
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Paper cur- be an immediate issue of inconvertible pnper currency, in the 
r~;~ucy. 

shape of legal tender notes, to an f.tmount not exceeding 
two hundred thousand pounds.Y The governor demurred to 
this propomtl, inasmuch as he was expre::i::;ly forbidden, by the 
royal in:;;truetions-" whieh are a part oi the constitutional 

• law of the colony "-to assent to any bm of this nature, 
unless upon urgent necessity, as aforesaid? He distinctly 
declared thn,t in no event would he give th~ royal as;;ent to 
any such bill. He suggested, however, another mode of 
mee~iug the iinancial ditliculty, viz., by obtaining legislative 
sanction to the .issue of treasury bills, coupled with the impo
sition of additional taxation; a course which had proved sue~ 
ecs::;ful, un1lcr simihtr circumstance::;, iu other colonies ~1nd in 
the mother country. 

Miursters refu;;cd to entertain these suggestions, and ad~ 
hcred to their own plan. And they sought to pe11luade the 
governor that he would be amply warranted, in the emer
gellcy, in following their advice. 

Tho governor, on his own part, was equally inflexible. He 
reminded hi;; mini;;ters that, in all purely colonial questions, 
he had invari<tbly accepted the recommendations of his con
;;t.iLutional advi8ers, even when his individual opinion, in im~ 
portaut ertses, had differed from their::;; believing it to be hi::; 
duty to give an just aud lawful ::;upport to his ministers, to
gether with the result of his own knowledge and experience, 
in local question::;. But in this dase, where imperial interests 
were concerned, he felt that hi;; duty to the Crown and to the 
colony alike required him to refuse his sanction to •the pro
posed measure; more especially as he failed to perceive any 
"urgent necessity" tha,t would justify him iu h~tving recourse 
t~ such an extraordinary and questionable proceeding, until, 
at any rate, the ordinary measures of relief should have been 
tried in vain. Whereupon the Macalister administration ten
dered their resignations, which, however, the governor re
fused to receive. 

But, with a view to conciliation, the governor iMimated his 
willingness to waive the strict constitutional rule that, "to 
all important acts by which the Crown becomes committed, 

Y Queensland, Leg. Assembly Journals, 1866, p. 952. 
• See ante, p. 132. 
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the sanction of the sovereign (or of her representative) mnst 
be previously signified ; " and to permit the introduction in 
parliament of their financial scheme, pending his communi
cation thereupon with the secretary of state; rese·rving his 
final decision thereo.u. until the measure should have p<tssed 
both hou::;es, and be presented to him for the royal assent.a 

Meanwhile, as ~nuch misapprehension prevailed as to the 
nature and extent of the impediment which was known to 
exist to the proposed legislation at this financial cri~is, the 
governor consented, at the earnest req nest <'!f the premier, to 
the immediate production of his correspondence with minis
ters in parliament; deprecating, however, the slightest desire 
to interfere with the privileges or influence the deliberations 
of parliament by such a step.b 

But, on the following day, ministers again tendered •their 
resignation~; and his Excellency reluctantly accepted them,
being aware that they possessed the confidence of the Assem
bly, in their general policy, and being of opinion that the 
point of difference, on a question to be determined on impe
rial considerations, did not necessitate their retirement. The 
governor, however, had no difficulty in obtaining other advis
ers. A new ministry was at once formed, by Mr. R. G. Her
bert, which proved acceptable to both house;;.c 

The Herbert administration met the emergency by the im
mediate introduction of a bill authorizing the issue of trea
sury bills, to the amount of three hundred thousand pounds, 
which sun~ was deemed to be sufficient to carry the colony 
through its commercial crisis. This bill passed both hou:,;es, 
and received the royal assent within four days.d 

Afterwards, certain of the colonists petitioned the queen • 
for Sir G. Bowen's re<.:all, because of his action in this mat
ter, and his alleged unc()p.stitutional inducement of a change 
of ministry. This petitLJh was transmitted, through the go
vernor, to her Majesty. But the popular resentment against 
the governor speedily subsided; and he continued to enjoy 
the respect ana confidence of the people of Queensland, for 
the ability and energy he had displayed in the government of 

a See further on this point, post, 
p. 434. 

b Qneensland Leg. Assembly, 
Votes, 1866, pp. 437-447. 

c ibid. p. 183; Votes of 1867, 
p. 81. 

d Leg. As~emhly Votes, 1866, 
pp. 184-187; Votes of 1867, p. 83. 
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the colony, until his promotion, in December, 1867, to be go
vernor of New Zealancl.e A formal answer was given to this 
petition, which was published in the " Official Gazette ; " and, 
in a separate despatch, the colonial secretary (Lord Carnar
von) expressed his entire approval of tlle govemor's conduct 
on this occasion/ 

In 1876, a bill was passed through bo.th houses of the 
Queen,laud parliament, entitled "a bill to amend 'the gold
fields act of 187 4,' so far as relates to Asiatic and African 
aliens," micler wlrich an increased license-fee was authorized 
to be collected from such aliens, with the view to discou
rage excessive immigration from China. 

Whereupon, the govemor, Mr. (now Sir W.) Cairns, re
quested the colonial attorney-general to fumisb him with a 
speci~tl report upon this bill : intimating whether, in his opinion, 
there was any objection to the governor giving the "oyal assent 
to it ; or whether, under the royal instructions, or pursuant to 
any existing law, his Excellency should withhold his assent, 
or reserve the bill for the signification of the royal pleasure. 

The attorney-general, in reply, stated that in his opinion 
the bill contained nothing which would necessitate that the 
royal assent should be withheld from it, or that it should be 
reserved for the consiueration of the Crown. In support of 
this conclusion, he quoteu several precedents. 

Notwithstanding the respect which he entertained for the 
opinion of the attorney-general, Governor Cairns was still per
suaded that it was his duty to reserve this bill fq,r imperial 
consideration; inasmuch as he deemed it to be of an extra
ordinary nature, and as possibly involving a breach of in-

• ternational comity, by imposing restraints upon Chinese 
immigrating into Queensland, contrary to the principle 
which the· British government imposed on China, by the 
treaty of Tien-Tsin, as regards th~. treatn1ent of foreigners 
by that nation, and especially at variimce with the fifth arti
cle of the convention signed at Pekin, on Oct. 24, 1860. The 
exceptional and extraordinary amount of the li<'\ense proposed 
to he impo>'ed by this bill upon Chinese immigrants is appa
rent, from the fact that the fee for an ordinary miner's license 

• Leg. Assembly Votes, 1867, p. 37; Adderley, Colonial Policy, p. 37. 
f Leg. Assembly Votes, 1867, p. 83; and see ante, p. 96. 
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was ten shillings, with a charge of four pounds for a business 
license ; whereas this bill provided that all " Asiatic or Afri
can aliens " should pay three pounds for a miner's license, 
and ten pounds for a business license. The goveriwr, accord
ingly, notified the ~rime minister that he should reserve this 
blll for the signification of the royal pleasme thereon. 

On their part .. ministers were unanimously agreed that the • 
bill was within the competency of the colonial legislature, and 
that the govern or was not required to reserve it. In com
municating this opinion to the governor, •they observed that 
they felt it " to be of the utmost importance that the autho
rity of the colonial legislature to pass laws upon all subjects 
whatever which they may think necessary for the good go
vernment of the colony should be recognized and upheld, and 
that no other limit to that power should be admitte·d than 
that which. is imposed by the royal instructions to the gover
nor. They think that, to go beyond those instructions, or to 
allow the unusual character of proposed legislation not for
bidden by them as a sufficient ground for iwt giving immedi
ate effect to the wish of. the legislature, would be of serious 
consequence to the independence and freedom of pm<lia
ment." They, therefore, ad vised that the governor should 
assent to this bill. 

His Excellency, however, decided that it was incumbent 
upon him to reserve the bill for the signification of the royal 
pleasure upon it. In transmitting it to her Majesty's secre
tary of ~ate for the colonies, he recapitulated, in a despatch 
dated Oct. 11, 1876, his reasons for so doing. 

In reply, the earl of Carnarvon (the colonial secretary), in 

, 

a despatch dated March 27, 187'7, expressed his approval of the 
governor's conduct, and of the reasons which had actuated 
him. For these reasons, he added, as well as upon other 
grounds,- although he was most unwilling even to appear 
to infringe upon the privileges of self-government enjoyed by 
the inhabitants of Queensland,- he had been unable to ad
vise the queen that this bill should receive the royal assent in 
its present shape. He admitted that similar legislation had 
been agreed to by the colony of Victoria (in 1855, and later 
years, and consolidated in 1864, by the Act 27 Viet. no. 200), 
and by New South Wales (in 1861, &c., by the Acts 25 Viet. 
no. 3, and 31 Viet. no. 8), and that her Majesty had not been 
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advised to disallow any of those acts, although at the time 
the colonial secretary had remonstrated, and declined the un~ 
questionable fact " that exceptional legislation, intended to 
exclude from any part of her Majesty's dominions the sub~ 

• jects of a state at peace with her Majesty, is highly objectiona
ble in principle." But, since then, these acts had beeu 

• repealed, to the great satiHf1wtiou of her Nlajesty's govern
ment. Adverting to the contention of the local ministry 
that there should be no limit to the power of the colonial 
legislatnrc to p:tss •laws, other than that which is distinetly 
imposed by the .royftl in~:;t.ructions to the governor, Lord Car
narvon prc~:;umeH that" this apparently unqualified ~:;tatemel)t 
wa,s to be t.Lkcn as l>eing made subject to the prmnnount au
thority of the Imperial Parliament, and the power of disallow~ 
ance e~pres~:;ly re~:;erved to her Majesty by the Constitutional 
act." Not dit>seuting from the statement of minit>tem, as to 
the powers <t!l(l funutions. of the Queensland parliament, HO 
far as relates to nmttcrs of purely internal concern,- with 
which the local parliament is competent to deal,- the secre
tary of state wn,s nevertheless of opinion that Govemor 
Caims " had no altorm1.tive, under the eleventh section of hit~ 
instruetiow;, but to ro~:;erve the bill ; inasmuch at~ it is one of 
an extnum1imuy natnre, whereby the rights of her Majesty':> 
:mbjoeb; not residing in the colony may be prejudiced.'' 

Consequent upon- the di~:;allowauce of this llill, the premier 
of tho Queensland administration addressed a eireular letter, 
datetl April 20, 1877, to the agent-general of the ~olony in 
England (for the information of Lord Carnarvon) m1d to 
the chief secretaries of the sister colonies in Australasia, urg
il.lg the necessity that the colony of Queenslat1d should be at 
liberty to encourage or to discourage, at her unfettered dit>
cretion, immigration from China; and that the existence of 
international obligations between Great Britain and the em
pire of China should not be made a pretext for forcing upon 
Queensland a Chines!3 population, against her wishes or inter
ests. This circular invited the sever~tl Austrahisian govel'll~ 
ments to a joint agreemenL with Queensland in some 
principles of action which would sustain the colony in the 
exercise of its rights as a self-governing· community. 

In reply to this communication, the colonial secretary of 
New South Wales wrote to the colonial secretary of Queens-
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land, expressing sympathy in any well-devised scheme to 
arrest the excessive immigration of Asiatic and African aliens 
into the northern part of Australia, but submitting that the 
aforesaid "despatch from the secretary of state do"es not ap
pear to have been in.spired by any spirit opposed to the con
stitutional rights of Queenshmd. Being integral parts of the • 
empire, the colonjes must clearly be subject to the obligations • 
of the empire ; and it is no more than the duty of the impe
rial authorities to guard against local acts of legislation con
flicting with the honour of the Crown.• In the present 
instance, there does not appear to be any just ground for 
anticipating that her Majesty will be finally advised to with
hold assent from any measure for the protection of the peo
ple of Queensland which respects imperial obligations, and 
does not exceed the necessities of the case.'' However, on 
July 4, 18~7, the Legislative Assembly of New South Wales 
passed an address to the governor, expressing their sympathy 
with Queensland, in its endeavours to obtain protection from 
the dangers of excessive Chinese immigration, and their de
sire that the adniinistration should represent to the imperial 
government the expediency of endeavouring to obtain from 
the Chinese government such a modification of existing treaty 
stipulations as would enable restrictions to be placed upon the 
present exceedingly undesirable flood of Chinese people com
ing into Australia. 

None of the other Australian governments appear to have 
coincided. with the Queensland admini::;tration, in the extrava
gant opinions they expressed in regard to the exercise of the 
l'oyal prerogative by the governor upon thil'l occasion.g 

Her Majesty's secretary of state for the colonies having, in. 
his despatch of March 27, 1877, above quoted, expressed his 
willingness to co-operate with the administration of Queens
land in dealing with the very difficult question of Chinese 
immigration, in any way that might he consistent with equity 
and sound policy, a new bill to amend the gold fields act of 
187 4, so far ·as related to Asiatic and African aliens, was 
passed by the Queensland legislature, in 1877. This act was 
free .from the most objectionable features in the act which had 
been disallowed. 

g Queensland Parl. Papers, 1876-78. New South ·wales Legislative 
Council Journals, 1876-77, pp. 213-221. 
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In the same session, the Queensland legislature passed 
another act ''to regulate the immigration of Chinese," and to 
prevent them from becomiug a charge upon the colony. By 
this Htatut·e, a poll-tax of ten pounds wa::; imposed upon every 
Chine::;e immigrant; but, upon hi::; leavh~og the colony, for fo
reign parts within three years, having meanwhile abstained 

• from erimiual offence::; and defrayed the cost. of any treatment 
he might have received in any public hospital or asylum, it 
was provided that this sum should be refunded. 

These <tcb; wcre•a.mended in 1878. Since they became law, 
they have been rigidly enforced with very satisfactory results ; 
mHl the exec:;si ve influx of an alien population into Queens
laud has been materially reduced.11 

In ]-87(J, au "Anti-Chinese Influx Bill," drawn chiefly on 
the mo(lcl of the Queensland act, was submitted by ministers 
to the New South Wales legislature. It passed the•Assembly, 
but was rejeetecl in the Legi::;lative Council.i 

It has been ::;htted tlutt there are about ten thommnd Chi
ne:oe already ill Now South Wales; in (~uoensland at least don ble 
that number; and in New Zealand about five thousand. There 
is accordiugl,y just cause for alarm at the intrusion of such an 
exco::;:oi ve proportion of heathen e1uigrants into British terri
tory, lest it >.\hould effect the gradual transformation of the 
Christian colonies of Australasia into Asiatic communities. In 
Vietoria, there are comparatively few Chinese, and no legisla
tion has been as yet directed against them. In South A ustra
li<t, the govenm:wut have deen1ed it expedient to issu.f au order 
in couneil fol'bid<1ing eontractors from employing Chinese 
labour on any public work in the colony) 

h South Australia Parl. Proc. 
1877, vol. iii. nos. 91 a, 91 b. Mr. 
Macalistcr's paper read to the royal 
Colonial Institute in Dec., 1877, 
with the discussion thereon; Proc. 
of the Inst. vol. ix. pp. 43-83. Mr. 
Wisker's paper on " The Coloured 
Man in Australia,'' in Fortnightly 
Review, ,July, 1879. See also the 
"m'rP8pondence between the foreig-n 
office and the Chinese minister in 
London conceming the appointment 
of Chinese consuls in Australia, and 
the reasons given by the Earl of 
Derby for refusing to sanction such 

appointments. New Zealand Pari. 
Papers, 1878, appx. A. 2, p. 18. 

1 "The Colonies" Newspaper, 
March 15 and May 2'i, 1879. 

j Fortnightly Review, ,July, 1879, 
p. 93. At the opening of the New 
Zealand Parliament, on .July 11, 
1879, the govern01·· announced that 
" a bill to regulate the immigrati?n 
of Chinese " would be dnly submit
ted. This bill was to be framed in 
accordance with the legislation in 
Queensland. (New Zealand Parl. 
Deb. vol. xxviii. p. 417.) And the 
premier presented to the .General 
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Similar difficulties, in regard to an excessive and injurious 
influx of Chinese immigrants, have been experienced in the 
westernmost province of the dominion of Camtda, Britbh 
Columbia, which it> situated on the P~tcific coast. ~~ stl'ingent 
law, virtually intend£d to prevent Chinese immigration, '>Vas 
passed by the provincial legislature, and assented to by the 
lieutenant-govern~r, on Sept. 2, 1878.k 

An action was immediately instituted in the Supreme Court 
of the colony to test the validity of this enactment. On 
Sept. 23, judgment upon the case was deli"ered by Mr. Jus
tice Gray, who pronounced the act to be entirely beyond the 
powers of the local legislature, and therefore unconstitutional 
and void .I It was afterwa1·ds disallowed by the governor
general in council. 

The British Columbia legislature could not dispute the 
soundness •of this decision as a lluestion of constitutional law. 
But being impressed with a sense of the injurious effects 
attending the presence of so large a number of Chinese ( esti
mated at about six thousand) in a province the total popula
tion of which, at the last census, in 1871, was but 33,586 souls: 
of the pernicious influence of the Chinese, morally and so
cially, upon the rest of the inhabitants, and of the injury to the 
labour market from the unrestricted competition of Chinese 
workmen,- the legislature resolved to address the dominion 
government, calling attention to these facts, and requesting 
that the Canadian authoritie;; would co-operate with other 
British coJonies in the endeavour to obtain from the imperial 
government permission to restrain, if not entirely to prohibit, 
the further influx of Chinese into the British colonies, and 
especially into British Colnmbia.m 

Assembly a memorandum pointing 
out the need of regulations to re
strict excessive Chinese immigra
tion. (New Zealand Parl. Papers 
1879, D. 3.) Soon after parliament 
was dissolved; H'ut, at the opening 
of the new parliament on Sept. 25, 
the governor again announced a 
bill on this subject. The Interna
tional Trades Union Congress, 
meeting in October, 1879, at New 
South Wales, unanimously con
demned Chinese imrnigrati011. 

k Brit. Columb. Stats. 1878, c. 35. 
" To provide for the better col
lection of provincial taxes from 
Chinese.'' 

I See post, p, 377. 
m British Col. Leg. Assf'm. Jour

nals, 1879, pp. 55, 60, xxiv. And 
see a report of a select committee 
of t.he dominion House of Com
mons, presented May 14, 1879, withe 
minutes of evidence, to the ef
fect ''that Chinese immigration 
ought not to be encouraged," and 
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The impediments in the way of the settlement, in the inter
ests mainly of particular portions of the community, of a 
question which involves considerations of treaty obligations 
a11d of intemational rights, are strikingly shown in the fact 
that similar legislation by the state of. Ca.lifomia has been 
pronounced unconstitutional by the Supreme Court of that 
::;tatc.u And in 1879, the pre:sident of tlw United States 
vetoed a hill pa:,;sed by Congress which was intended to dis
conrage Chinese immigration. This bill proposeu to restrict 
the number of Chl'nese that might be brought over, in a single 
voyage to the United States, to fifteen person:,;. In his mes
sage to Congress, dated March 1, the president stated that if · 
pm;setl the bill would virtually annul certain ariieles of an 
existing treaty with China ; that the power of modifying trea
ties r~:,;ted with the executive, not with Cougres~;; ; and that 
even the acceptance by China of the partial abrogation of 
the treaty would not justify the action of CollgrctJ8, or render 
it a. competent exercise of constitutional authority. Au 
attempt wax made to ovenide the president'::; veto; but, for 
lack of the requisite two~thirds majority, it failed." 

For further examples of the disallowance by the 
Crown of bills passed by colonial legislatures, we may 
note that of a bill from New South Wales to enable a. 
woman to obtain divorce on the sole ground of her hus
band's adultery, the royal assent to whieh was refused be-

"that Chinese labour ought not to 
be employed on dominion public 
"Works." Canada Com. ,Journals, 
1879, appx. no. 4. 

" See Sing v. ·washburn, 20 Cal. 
Rep. 5:34. See also, The People 
v. Raymond, 34 Cal. Rep. 492. And 
to the same effect, the United States 
Circuit Court, in the Oregon Dis
trict, decided, in the case of Baker 
t•. The City of Portland, - which 
atose out of an act of the state 
legislature to prohibit the employ
ment of- Chinese labourers on public 

• works, -that a treaty between the 
federal government and a foreign 
power was the supreme law of the 
land, which the courts were bound 

• 
to enforce, and that an individual 
;;tate could not legislate so as to 
interfere with the operation of a 
treaty, or to limit the privileges 
guaranteed thereby. Law Times, 
Oct. 18, 1879, p. 403. 

° Congress Journals, 1879. See 
the argument of J. C. Keunedy, 
before the senate committee on 
foreign relations, in February, 
1878, adverse to legislation for the 
purpose of restricting Chinese immi
gration into the United States. 
Senate Miscel. Docts. 1877-78, no. 
36. For the views of' the late 0. P. 
1\>Iorton, ex-senator, on the charac
ter, extent, aucl effect of this immi
gration, ~ee 1hitl. no. 26. 
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cause it would occasion confusion throughout the empire, 
as to the status of persons divorced for such a cause, and 
of their offspring. And a bill from Natal to legalize mar
riage with a deceased wife's sister was disaliowed,
notwithstanding that similar bills had been sanctioned 
in Australia,- because "it did not appear to be ur
gently demanded by the people." P 

c. In matters of internal admini;tration. 

The direct interposition of the Crown, through a 
secretary of state, in matters affecting the internal ad
ministration of a self-governing colony, would, in -gene
ral, be ai variance with the acknowledged principle 
of ministerial responsibility within the colony in aU 
matters of local concern.q Such interference could only 
be constitutionally invoked, and properly exercised, 
under the following circumstances: (1.) In questions of 
an imperial nature; r (2.) In the interpretation of impe
rial statutes, which have assigned to the imperial authori
ties certain specified duties on behalf of the colony, in the 
performance whereof it would devolve upon a minister 
of the Crown, responsible to the Imperial Parliament, to 
act and tiecide, according to law; s or ( 3.) When, either 
at the express desire or with the concurrence of the 
local authorities, an appeal has been made to her Ma
jesty's secretary of state for his opinion or decision npmi 
a point whereon disagreements have arisen, between 
members of the body-politic, in the colony, concerning 
their respective rights and privileges. t 

P Lord Norton, in Nineteenth 
Century, ,July, 1879, pp. 172, 173. 

q See the add1·ess of the Victoria 
Assembly, of .June 4, 1808, and the 
re;>o]utioilS of that house in Nov. 
1869, to this effect, quoted in Com-

mons Papers, 1878-9, C. 2217, p. 
74. 

r See ante, pp. HO et Sr''J·, and 
post, p. 216. 

11 

• See post, pp. 164, 505. 
1 See post, l'· 478. 
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Whenever reference is made to the imperial authori
ties, care should be taken that the chtims and conten
tions of each party to tho controversy should be fairly 
and fully"submitted to the consideration of her Majesty's 

• 

• government. At the same time, it rMts with the secre
tary of state, on his own responsibility, to use his dis
cretion as to the means which he should •adopt to inform 
himself upon both sides of colonial questions; and it 
would be unbecOlning and unwarrantable for the local 
ministers of any colony to suggest any limitation upon 
this discretion, or to question the right of her Majesty's 
secretary of Rtate to advise tho presentation to the I rn
porial. Parliament of any documents that he may think 
Jit to Ruhmit to that tribunal, in orJer that i.t may be 
made acquainted 'vith the opinions and arguments ad
vanced on both sides of a litigated question." 

13ut even where the authoritative interposition of the 
imperial government, in matters of dispute between a 
governor and his constitutional advisers, would be ol~jec
tionable or of doubtful expediency,- as in a question 
of purely local concern, - the governor, in view of his 
po:->ition as an imperial officer responsible to the Crown 
through the secretary of state for his public conduct, is 
always at liberty to appeal to his superior otficer for 
advice and instructions, whenever he is called upon to 
exercise the royal prerogative, or to give the consent 
fOlf the Crown to an act of administration. While, on the 
other hand, if a governor should transcend his lawful 
powers, or commit any act to which exception could be 
justly taken, an appeal is open to the secretary of state. 
The right of a governor to an appeal to the imperial 
authorities, in any matter affecting his character, or 
conduct in office, even though his ministers may not 

u Secretary Sir M. Hicl{R-Beach, DeApatches to Governor Bowen, of 
July 23, and August 16, 187S, Com. Papers, 1878, C. 2173, pp. 84, 97. 
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co11cur in the necessity for the same, in the particular 
instance, cannot be questioned. For the authority of 
a governor is representative and derivative, and he pos-
sesses no independent jurisdiction.v • 

The undermenti'oned p1~ecedents, which have arisen • 
in Canada since confederation, will serve to explain 
and enforce thi~ principle. 

In 1868, the year after the establishment of the confederate 
government in British North America, the provincial assem
bly of Nova Scotia addressed the queen, representing that, so 
far as Nova Scotia was concerned, the confederation had been 
effected without the people of the province having been freely 
consulted thereupon ; that there was reason to fear that the 
results of .the Union would be prejudicial to some of tl~e spe
cial interests of Nova Scotia; and therefore praying for the 
repeal of the imperial act under which the union had taken 
place. This address was forwarded to her Majesty through 
Viscount Monck, the governor-general of Canada. 

The secretary of state for the colonies, in a despatch dated 
J nne 4, 1868, informed the governor-general that her Majes
ty's government believed the confederation act "to be not 
merely conducive to the strength and welfare of the provinces, 
but also important to the interests of the whole empire." 
They could not therefore advise the reversal of this great 
measure of state policy. But they would undertake to appeaJ 
to the do•11inion goYernment to remove any just causes of com
plaint that might be proved to exist on the part of Nova 
Scotia.w The dominion government promptly and honoura
bly responded to this appeal, by agreeing to such a modifi.
cation of the original terms of union as satisfied the claims of 
Nova Scotia, and removed the discontent prevailing iu that 
province.x 

The following case, which involved the question of 
------------

v See the correspondence be
tween Lord Normanby (governor 
of New Zealand) and Sir George 
Grey (premiet· of the colony) on 
this subject. New Zealand Papers, 
1.878, A. 1, pp. 19-27, A. 2, p. 6. 

w Lords Papers, 186'7-68, vol. 
xv. p. 222. 

x Cana.da Sess. Papers, 1869, 
no. 9; ibid, 1870, uo. 41. 
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tl1c jnterpretation to be put upon a particular section 
of tho British North America act, 1867, was appro
priately decided by the imperial government . . 

By the twenty-sixth section of the aforesaid statute, the 
qneen is empowered at any time, on the' recommendation of 
tlJe governor-general, if she thinks fit, to direct that three or 
six members he added to the Senate of C&nada; who shall 
l'<'}Jl'(:sen t eq nally the three divisions of the dominion. 

In December, 1873, on the report of the p1·emier, Mr. Mac-• kenzie, the Camvlian privy council advised that an applica-
tion should be made to her Majesty to add six members to the 
Senate, "in the public iutere:-;ts." Though no such reason 
was alleged at the time, it was not denied that the propoi:ied 
adc1iti,•H w:ts desired simply for the purpose of remedying the 
prepoll<1enmcc of the political party adverse to tlJ,e exi::;ti11g 
admini::;tmtiou in tho Senate, by the selection of six members 
who would support the ministry in that chamber.Y Thi:uecom
memlation was forwarded to the secretary of state, through 
the govcrnor-gcueral. 

Tlte co1ouia1 secretary (the cad of Kimberley), in a de
spatch (lated Feb. 18, 1!:17--1, stated that after a careful exami
llation of the question, he was satisfied that it was intended 
thaL the power vested in her l\llnjesty, under the section afore
said, should be exercised " in order to provide a means of 
bringing the Senate into accord with the House of Commons, 
in the event of an actual ooll ision of opinion between the two 
houses." And that "her Majesty could not be ad vised to 
take the re::;ponsibility of interfering with the constitution of 
the Seuate, except upon an occasion when it had beell made 
ttpparent that a difference had arisen between the two hou::;es 
of so serious and permanent a character that the government 
could not be carried on without her intervention, and when 
it could be shown that the limited creation of senators allowed 
by the act would apply an adequate remedy." 

Pursuant to an address of the Canadian Senatf in 1877, tl1is 
correspondence was laid before that house. And on March 19, 
five resolutions were agreed to, on division, reciting the facts 

Y See 1\ir. Reesor's amendment, in Canada Senate Joumals, 1877, 
p. 130. 
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of the case, expre::-;sing a "high appreciation of the conduct 
of her Majesty's government in refusing to advise an act for 
which no constitutional reason could be offered," and recording 
the opinion of the ::-;enate that any ~tddition to their body under 
the twenty-sixth cbu:,;e of the British North America act, • 
" which is not absolutely necessary for the purpose of bring
ing this house i:~<~to accord with the House of Commons, in • 
the event of an actual collision of a :,;erious and permanent 
character, would be an infringement of the constitutional in
dependence of the senate, and lertd to a •depreciation of its 
utility as a constituent part of the legi::-;lature." These re::-;o
lutions were directed to be tran::-;mitted, through the gover
nor-general to the secretary of state for the colonies, for the 
information of her Majesty's government.z • 

Upon th.e same principle, the secretary of state for the colo- Imperial 
guarau

nies (Earl of Kimberley) addressed a despatch to governor tees on 

.Fergusson, of New Zealand, on Dec. 12, 1873, remon::;tratiug loans. 

against certain observations made on July 29 previous, in the 
New Zealand House of Representatives, by the colonial trea-
surer and chief minister (Mr. Vogel), inhis budget speech. 
Mr. Vogel in treating of colonial loans, had implied that the 
imperial government gave an" undi::-;closed guarantee," for the 
same; and in reference to the payment of loan interest before 
other charges, had observed that "the governor being an 
imperial officer, the imperial government would be responsi-
ble if their nominee did not respect the priority which the 
law estab:~shed." 

All such responsibility, as attaching to the imperial govern
ment, the colonial secretary disavowed. Her Majesty's go
vernment in no way guarantee::; colonial loans, " except for. 
particular amounts specified in imperial guarantee acts, and 

·inasmuch as it exercises no interference or control as to the 
financial policy of a colony under re::;ponsible government, it 
shares noue of the responsibility for the due payment of the 
principal and. interest of loans which it has not specifically 
guaranteed.'' 

Warrants for payment signed by the governor are of the 
same character as royal orders in this country, which are 
issued under the royal sign-manual: but her Majesty's ::;igna
ture in no way relieves her ministers from respon::-;ibility in 

z Senate Journals, 1877, pp. 130, 134. 
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respect to the due administration of moneys voted by Parlia
ment. "Her Majesty's governrn~nt cannot therefore admit, 
tlmt because the governor is an imperial servant, the imperial 
governmet~t would incur any responsibility with regard to 

• moneys issued under his order, beyond. that which may be 
imposed on them l>y the legislature of this colony." a 

Ilriti'h 
Columhi:~ 
1111d 1IH• 
Canatla. 
l'aeilie 
ll»ilway. 

In 1873, the government of the province ~f British Colum-
bia adJressed a formal rcmomltrance to the dominion govel'n
mcnt, complaining of the non-fulfilment of the terms of union 
of that province ~ith Cauada, iu respect to the commence
ment of a line of railway from the Pacif1c coast to., conuect 
wiL11 existing railways in eastern Canada. The reply of the 
dominion government to this protest not being deemed satis
factory, the provincial government deputed two ministers of 
the lieuteJmnt-govcrnor's cabinet to proceed to l<:ngland to 
appeal to her Majei:ity 's government on the sulije~t. Before 
the anival of the delegates, the Earl of Carnarvon, in a de
spatch to the governor-general of Canada, dated .June 18, 
187 4, in Lima ted hi8 willingness to arbitrate between the two 
govemtuont:o, if they would agree to accept his decision upon 
all matters in controversy between them. 

Thi,; ofi'er of her Majesty's secretary of state for the colo
nies wa::; reaclily accepted Ly the dominion and provincial 
governments, and full information upon the points in dispute 
was comnmuicatetl to Lc>t·tl Carnarvon. Whereupon, in a 
dc:opatch to the governor-general, dated Aug. 16, 187 4, he 
stated the modific~ttions of plan for the commencqp10nt and 
completion of the great trans-continental railway, which, 
in the interest of both parties, he would advise for their ac
•ceptance. The Gamvlian government expressed their willing
ness to accept these recommendations, if modified in cel'taiu 
particulars. After further consultation with the delegation. 
from British Columbia, the secretary of state, in a des}Jatch 

• New Zealand Parl. Papers, affected their private rights. In-
1873-74, A. 2, no. 25. See also stead of raising th1s quesLion i,u the 
Papers in reference to the claims of colonial courts, which were mtpable 
Messrs. .Brogden, contractors for of affording redress, the claimants 
the constl'llction of railways in New appealed to the secretary of state. 
Zealand. These claims arose out of The colonial secretary, howeYer, 
a question raised by Messrs. Brog- merely reque,;led the goYernor to 
den against the constitutionality of bring the case under ·the notice of 
a statute passed in the colony which his ministers. llrid. 1878, E.-3. 
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dated Nov. 17, 1874, gave his final judgment upon the ques
tion, and a statement of the new terms with Briti:oh Columbia, 
which he considered \Vere f~tir and reasonable, in regard to 
the construction of the Pacific Railway. These terms were 
frankly accepted by the parties concerned, and they con
tributed for a time to restore a good understanding between • 
the dominion an<i provincial governments. But further de- • 
lays ensued, at which the local government of Briti:,;h Colum
bia again remonstrated, and on Feb. 2, 1876, the Legislative 
Assembly unanimously petitioned her Majesty the queen, 
praying .that she would cause the dominion government to be 
immediately moved to give effect to the terms of Lord Car
narvon's settlement, above mentioned.b 

A despatch from the colonial secretary, in reply to the pe
tition of the British. Columbia Assembly to the quem!, was 
laid befon;' the local legislature in 1877, together with further 
papers explanatory of the non-fulfilment, by the dominion 
government, of the railway clause in the terms of union. 
vVith a view to allay the continued dissatisfaction and irrita
tion which prevailed in the province on this subject, the go
vernor-general visited the province in the autumn of 1876, 
and delivered an able address on the question, vindicating 
the government of Canada from the imputation of bad. faith, 
and pointing out the enormous and hitherto insuperable diffi
culties which had occasioned delay in the commencement of 
this great .national work. His Excellency's speech was of 
much ser~ice, in restoring public confidence, and in reviving 
a good understanding between the local and the federal go
vernments. It became necessary, however, for the Legisla
tive Assembly of Briti:,;h Columbia to address a further appeal 
to her .)Vlajesty, in connection with the railway question, i;1 
the session held in 1878. But before a reply could be obtained 
to this address a change of ministry occurred in Canada. 
The local government recei vecl from the new dominion ad
mini:otration assurances that the representations and claims 
of the provi1ice would receive their best consideration. The 
local legislature reassembled in January, 1879, when corre
spondence and telegrams on this momentous subject were sub
mitted by the lieutenant-goven~or, which reanimated the 

b Canada Sess. Papers, 1875, no. 19; -ibid. 1876, no. 41. 
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hopes of the province that the national railway would be 
con~tructed a~ ~peedily as possible. This confidence was 
expressed. by the lieutenant-governor at the close of the ses
sion of April 29, 1879, when he referred to "the assurance 
given by the dominion government that •rail way work in the 

• province would not only be commenced:, but be vigorously 
• pro~ecuted, this season." • 

Hupremo 
a 11 tltori ty 
of the Im
perial .Par
Jiament. 

Imperial IJominion exercisable ove1· Self-governing Colonies: 
d. B;l means of imperial legislation. 

,, 
In 1766, at the commencement of the unhappy 

disputeR between Great Britain and her colonies in 
North America, which terminated in the achievcnnent 
of in"dopendence by the United States, an. act was 
p~Lssed by the Imperial Parliament which was intended 
to be declaratory of the legislative authority of Parlia
ment over the colonies of the British Crown. 'rhis 
statute recited that" whereas several of the houses of 
representn,tives in his Majesty's colonies and planta
tions in America have of late, against law, claimed to 
themselves, or to the general aRsemblies of the same, 
the sole and exelusive right of imposing duties and 
taxes upon his M:~jesty'R subjects in the said colonies 
and plantations, and have, in pursun,nce of st1eh claim, 
passed certain votes, resolutionR, and orders, de~ogatory 
to the legiRla.tive authority of Parliament, and 'inconsis
tent with the dependency of the said colonies upon the 
Crown of Great Britain;"- be it, therefore, declared 
that the said colonies in America have been, are, and 
of right ought to be, subordinate unto, and dependent 
upon, the Imperial Crown and Parliament of Great 
Britain; and that the King's Majesty, by and with the 
advice and consent of Parliament, had, hath, and of 
right. ought to have, full power aud authority to make 
laws and statutes of sufficien,t force and validity to bind 
the said colonies, in all cases whatsoever." 

c 6 Geo. II:j:. c. 12. 
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Mr Pitt, who then led the opposition in Parliament, de
sired expressly to except from this declaratory act the 
right of taxation without the consent of the GOlonists; 
but the crown lawyers would not yield the point, and 
the bill passed without any alteration.d 

In fact Parliament had exercised the right of taxa
tion in the colo~ies for nearly one hundred years. The 
first tax which appears to have been imposed upon the 
colonies, by the British Parliament, was under the Act 
25 Car. II. c. 7, passed in 1672. This imposed an export 
duty on certain articles shipped in the colonies for con
sumption abroad. It was designed for the purpose of 
protecting and regulating commerce. It was followed, 
from time• to time, by similar acts for the same purpose 
imposing duties on importations into or exports from 
the colonies or plantations in America. In 1763, an 
act was passed continuing, permanently, these protec
tive duties, and directing that the net produce thereof 
should be reserved for the disposition of Parliament "to
wards derraying the necessary expenses of defending, pro
tecting, and securing the British colonies in America," 
and in 1767, another act was passed (7 Geo. III. c. 41 ), 
to establish in these colonies, a board for the manage
ment of U1e customs duties imposed upon goods imported 
into or exported from those colonies. These protective 
duties continued to be levied, under parliamentary au
thority, and their net produce to be paid into the ex-· 
chequer, until 1845. But by the Act 9 and 10 Viet. 
c. 94, passed in 1846, they came to an end; the various 
colonial legislatures being empowered, by that statute, 
to adopt me~sures, with the sanction of the Crown, for 
the repeal of any imperial protective duties of customs, 
which had been heretofore imposed upon them.e 

d See May, Const. History, c. 17. 
• Accounts of Public Income and Expenditure, from 1688 to 1869, part 

2, pp. 402-405. (In Com. Papers, ~869, vol. xxxv.) 

.Imperial 
taxation 
of the 
colonies. 



Stamp 
Aet. 

170 PARLIAMENTARY GOVERNMENT IN 'rHE COLONIES. 

The coloni_es in North America before their revolt were 
in the habit of taxing themselves, by their own laws. 
They not only imposed internal taxation, but also, in 
certain cases, customs duties on imports. But they 

• never disputed the right of the Imperial Parliament 
• to impose duties for the regulation of commerce. In 

1765, however, Parliament passed the c·elebrated Stamp 
Act, 5 Gco. III. c. 12, which authorized the levying, in 
the colonies, of tnternal taxation, in aid of the imperial 
revenue. This act excited the utmost indignation in 
AmericfL. 'rhose ~ho did not object to imperial customs 
duties, which might be necessary for the regulation of 
trad~, and were a natural and equitable toll on mer
chandise safely carried by ships over seas prcftected by 
English f-leets, saw a material difference in the attempt 
to impose duties of excise. It was the general convic
tion in the colonies that a parliament in which the 
American people were not duly represented had no 
right to impose internal ta.xation. Upon these consi
derations being made publicly known, by numerous pe
titions, and especially by the evidence of Dr. Benjamin 
Franklin, at the bar of the House of Commons, on Ja-

. nuary 28, 1766, Parliament hastened to repeal these 
objectionable imposts/ • 

But, in the following year, an equn.lly objection
able measnre was proposed, by the chancellor of the 

"exchequer (Mr. Charles Townshend) and enacted by 
Parliament. The supporters of this bill, though they 
admitted that the right of internal taxation of 
the colonies was virtually extinguished, nevertheless 
affirmed the continued existence of the ri~ht of taxing 
commodities imported into them from other countries, 
not. merely for the regulation of trade, but also for rais-

f Accounts of Public Income and vol. xxxv.) Parl. Hist. vol. xvi. pp. 
Expenditure, from 1688 to 1869, part 136-150. Act 6 Geo. III. c. 11. 
2, p. 403. (Commons Papers, 1869, 
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ing a revenue. And this act proceeded to appropriate Imposi-
tion of 

the proceeds of certain duties of customs imposed under customs 

its provisions to the establishment of a perma:Q.ent civil duties. 

list throughout ev~ry provincE) in America, and to settle 
salaries hitherto dependent upon the vote of the local • 
assembly.g Thi~ enactment greatly increased the dis
content and disturbance already existing amongst the 
American colonists, and they came to a general agree-
ment not to import any of the articles on which the 
new duties ''vere laid. Riots and disturbances occurred 
at Boston in December, 1773, in the attempt to prevent 
the landing of tea, subject to duty under this obnoxi-
ous statute. Thus began the American Rebellion; and 
a war which was prolonged for seven years, at a cost to 
Great Britain of £115,654,914. It was finally termi-
nated by the treaty of Paris, on November 30, 1782, 
which acknowledged the independence of the United 
States of America.h 

During the continuance of the war, and with a vain 
hope of arresting its progress, the Imperial Parliament 
repealed the duty on tea imported from Great Britain 
into any colony in America, which had been imposed 
by the Act of 7 Geo. III. c. 46; and at the same time 
renounce.I the claim of the mother country to impose, 
merely for the augmentation of the public revenue, any 
imperial taxation in the colonies. This was done in 
1778, by an act which recited that, in order to aid in· 
restoring peace in his Majesty's dominions, it is expedi
ent to declare that the King and Parliament of Great 
Britain will not impose any duty, tax, or assessment, 

· for the purnose of raising a revenue, in any of the 
colonies; and will only impose such duties as may be 
necessary for the regulation of commerce, the net 

g 7 Geo. III. c. 46. 
h Pub. Inc. & Exp. 1688 to 1869, part 2, p. 404. 
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produce whereof shall always be applied to and for the 
use of the colony wherein they shall be levied.i 

'fhe d.eclaratory statute of 1766, with the proviso 
agreed to in 1778, that it shall not be construed to 
sanction trtxation for revenue purposes, is still to. be 
regarded as embodying the constitutional assertion of 
the supreme authority which is ex~rcisable by the 
Imperial Parliament over all the queen's dominions; 
notwithstanding• that they may be in por-;session of local 
legislatures with powers for local self-government) 

The colonial possessions of the British Crown, how
soever acquired and whatever may be their poli.tical 
const.itution, are subject at all periods of their exiKt
enee to the legislative control of the Impefial Parlia
ment. But in practice, especially in the case of colonies 
enjoying representrttive institutions and responsible 
government, the mother country, in deference to the 
prineiple of self-government has conceded the largest 
possible measure of Ioea.l independence, and practically 
exerts its supreme a.uthority only in cases of necessity, 
or when imperinJ interests are a.t stake. 

Once the Crown has granted to a colony representn.
tivc institutions, with the power of making laws for its 
interior government, it has been decided .that the 
Crown nlone cannot thenceforth exercise, with respect 
to such colony, peculiar powers of legisla.tion appropri-

• ate to a governor and council; that prerogative hav
ing been impliedly renounced by the appointment of a 
legisbtive body within the colony itself.!' 

But the supremacy over the colonies which apper
tains to the Imperial Parliament is a par~mount right, 
and may even be exercised so as to ov~rride and con-

i 18 Gep. III. c. 12. And see 
Clar~, Colonial Law, pp 1!3, 11. 

J ~ee Clark's Colonial Law, p. 
10. Forsyth, Constitutional Law, 
p. 21. Sir J. Holker (attorney 

general), Hans. Deh. vol. ccx=iii. 
11· 1401. 

k Campbell v. Hall, Cowper Rep. 
204. 
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trol the powers possessed by any local government. 
The exercise of this authority is, however, reserved for 
extreme occasions of public necessity. Thus, in 1838 
and 1839, Parliament, by virtue of its inherent powers, 
legislated on behall' of Jamaica and of Canada; by a 
special enactment supplied certain defects, otherwise 
insuperable in t11e laws of Jamaica ; and afterwards 
suspended and remodelled the constitutions of both 
these colonies.1 • 

Nevertheless, at the very time when necessity com
pelled the Imperial Parliament to have recourse to 
these extreme measures, the Crown was careful to 
define the principles on which the interposition of: the 
supreme attthority of Parliament over British colonies 
having representative institutions could alone be jus
tified. In a despatch, addressed by the colonial mi
nister (Lord Glenelg) to Sir F. B. Head, upon his 
appointment as lieutenant-governor of Upper Canada, 
in 1839, it is stated that "parliamenta,ry legislation, on 
any subject of exclusively internal concern, in any 
British colony possessing a representative assembly, is, 
a,s a geneml rule, unconstitutional. It is a right the 
exercise of which is reserved for extreme cases, in 
which ne~ssity at once creates and justifies the excep
tion." m 

The subsequent extension, to Canada and to Aus
tralia, of the principle of local self-government, or, as • 
it has been usually termed in the colonies, "responsible 
government," set the seal upon all former concessions, 

I See l\Iay, Const. I-Iist. 3d ed. 
vol. iii. p. 365: au.d see the debates 
in the Imperial Parliament in 1860, 
on the bill for the better govern
ment of the native inhabitants of 
New Zealand. Hans. Deb. vol. clix. 
p. 132fl; vol. clx. pp. 418, 1640. 

m Commons Papers, ~839, vol. 
xxxiii. p. 9. And see Earl Grey's 
observations, on the Hyland case, in 

the House of Lords, on ,June 8, 
1849. Hans. Deb. vol. cv. p. 1277. 
See also extracts from despatch of 
Earl Grey (Colonial Secretary) to 
Governor Fitzroy, of New South 
Wales, in 1847, ibid. vol. ex. p. 657. 
And Lord ,fohn Russell's speech on 
Colonial Policy, on Feb. ti, lti50. 
Ibid. vol. cvili. p. 547. 

Imperial 
legislation 
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and enlarged the bounds of freedom and independence, 
in the determination of all questions of local concern, 
by esta!>lishing in these colonies institutions which 
were expressly designed to be " the very image and 
transcript" of those of the parent state. 

The first use to which the colonial legislatures ap
plied the enlarged powers conferre~ upon them by 
the grant of responsible government was to claim from 
the mother cou•ntry the entire control over provincial 
revenue and expenditure. Heretofore it had been 
customary for the Imperial Parliament to settle the 
amount that shonld be pn;id out of co1onia1 revenues 
to cJefray the cost of civil government and of the 
administration of justice, and to make pern~.anont pro
viRion f()r the same by imperial enactment. It was 
thws in New South Wales, under the ctmstitntion estab
lished in 1842, by the Act 5 and 6 Viet. c. 76. And 
in other Australian colonies, under the Imperial Act 13 
and 14 Viet. c. 59, which was passed in 1850. In 
Canada, the constitutions framed in 1791, and in 1841, 
by imperial legislation, each contained sched~tles fix
ing the surns payable for the services above mentioned 
(otherwise termed "tho civil list"), and thereby ap
propriating colonial revenues, by imperial .authority, 
without the consent of the local legislature. It Wtts 
not until 184 7 that, by the Imperial Aet 10 and 11 

• Viet. c. 71, the Canadian legislature was empowered to 
grant a civil list, an,d to provide for the remuneration 
of judges, and other officers of the civil service, in the 
province. Similar power was conceded to the legisla
tures of New South Wales and Victoria, in 1855, by 
the Imperial Acts 18 and 19 Viet. cc. 54 and 55; which 
were passed pursuant to an agreement, on the part of 
the Australian colonies, to accept an offer made to 
them by her Majesty's secretary of Rtat.e for the. colo
nies, in 1852, and to make adequate provision for the 
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expenses of the civil government, in return for the 
surrender to them of the revenues from public lands.n 

Appropri
ation of 
local re
ve!mes in 
Victoria 
by impe
rial sta
tute. 

And here mention may be made of a curious• question 
which was raised in ~he co1ony of Victoria, during the con
tinuance of the "dead-lock'' between the two houses of the 
legislatme, in 1877-1878, in regard to the interpretation 
that should be put•upon the forty-fifth section of the Imperial 
Act 18 and 19 Viet. c. 55, for amending the constitution of 
Victoria. Eminent counsel, consulted by ethe local govern
ment in 1877, gave it as their opinion that this section ex
pressly appropriated so much of the consolidated revenue of 
the colony as might he required to defray the costs, charges, 
and expenses incident to the collection, management, anJ 
receipt of the provincial revenue; without the necessity for 
any furtl1er•grant or appropriation of the same by the parlia
ment of Victoria. Hitherto it had been customary, in Victo
\l'ia, to disregard this section, and to include all such costs, 
charges, and expenses, as aforesaid, in the annual votes in 
supply, and iri the subsequent appropriation act passed by 
the local parliament. Counsel·contended, however, that the 
imperial act gave ample authority for all such a:ppro1wiation 
and expenditure. This interpretation was accepted by the 
Victoria Assembly, and the local government decided to give 
effect to it, albeit the Legislative Council protested against 
the proceeding. The governor (Sir. G. Bowen) requested 
the secretary of state to obtain the opinion of the law offi
cers of the •crown in England upon the point. These offi
cers confirmed the interpretation put upon the act by the 
colonial lawyers; with ·a proviso, that such expenditure, if • 
incurred under the provisions of the forty-fifth section of the 
act, must be strictly limited to the purposes therein stated. 
If diverted to any other purpose, the previous sanction of an 
act of the Victoria parliament would be required. Fortunately, 
the temporary settlement of the difficulties between the two 
houses in Vict\'Jria rendered it unnecessary, at this time, to 
have. recourse to this strained interpretation of the imperial 

n Adderley, Colonial Policy, July 17, 1835; Commons Papers, 
pp. 31, 102. And see Lm·d Glenelg's 1836, vol. xxxix. p. 5. 
despatch to the Earl of Gosford, of 
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act, to obtain the issue of public moneys for the purposes 
therein specified.0 

rrhe f;eedom granted to the principal British colonies, 
by the establishment therein of local self-government, 
began speedily to lead to the demand for complete, 
emancipation from imperial control, in all matters of 
locn1 concern, including the regulati~n of their trade 
and commerce. Heretofore, the imposition of customs 
duties, and the t·egulation of trade between the colonies 
and the mother country, or with foreign countries, as 
well as all intercolonial commerce, had been regarded 
as within the undoubted competency, if not ·within the 
exclusive jurisdiction, of the Imperial Parlimnent. 

In Canadl1, so recently as on Sept. 8, 18-4:2, the go~ 
vcrnor-gcneral, in his speech from the throne, at the 
opening of the legislature, announced that the Imperial 
Parliament had framed a, tariff for the British Possessions 
in North America which, it was anticipated, would pro
mote essentially their finuncial and commercin1 interests. 
But this was the lust instance of imperial interference 
in a mnt,ter so vitally affecting the welfare and internal 
dcvelopn.1cnt of the Cnnn,dian people. 

Consequent upon the incorporation into the commer~ 
cin,l system of the mother country of free-.trade,- a 
principle which the colonies, generally, wer·e reluctant 
to accept, and slow to approve,~ an addit-ional boon 

• was conceded to. the self~governing colonies, in the 
1Shape of enlarged freedom from imperial control in the 
determination of all fiscal and eommercial questions. 

Every British colony possessing legislative institu
tions had from the first been more or less free to tax 
itself, and to impose, with the consent of the Crown, 
duties of customs upon jmportations into or exporta-

0 Victoria Leg. Coun. Journals, mons Papers, 1878, C. 2178, pp. 
1877-78, pp. 193, 211, appx. A. 5; 32-45, 97. And see post, p. 504. 
ibid. 1878 (in loco). And Com-
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tions from its own territory. But, concurrently with 
this privilege, the Imperial Parliament, as we have seen, 
retained the right to regulate colonial trade, and to 
subject- the-same to certain imposts, at its discretion, 
with a view to tlie general regulation and control of • 
the commercial policy of the ernpire.P 

In 1842, ho1vever, the imperial government. under
took to obtain from the Imperial Parliament certain 
advantages for Canada, in the introduction into the 
United Kingdom of Canadian wheat and flour at are
duced rate of duty; provided that the Canadian legis
lature would meet the views of her Majesty's govern
ment by the imposition of a higher duty upon Am"rican 
wheat imported into Canada. This condition was faith
fully observed on both sides, by means of legislation 
in Canada and in the United Kingdom in the following 
year5 The imperial statute of 1843 was memorable, 
not only because it granted to Canada a long-desired 
boon, in permitting her produce to enter the markets 
of the mother country upon exceptionally advantageous 
terms, but for the more important reason, that it elicited 
from leading statesmen in the Imperial Parliament an 
ndmission of the principle thnt Canada ought to possess 
the exclJJsive right (and prospectively all other British 
colonies in the enjoyment of'' responsible government"), 
to frame her own tariffs, and to regulate her own trade 
and commerce at her discretion." 

In 1846, another imperial statute was passed, which 
empowered the British colonies in America, and the 
colony of Mauritius, to reduce or repeal, by their own 

P See ante, p. 169. And see Earl 
Grey's paper on the Colonies, in the 
Nineteenth Century for .June, 1879; 
aud Lord Norton's reply thereto, in 
the ,July number. 

q See Imp. Act 6 and 7 Viet. c. 
29. Canada Act G Viet. c. 31. This 

12 

act was reserved, and assented to, 
after the passing of the imperial 
act; see Canada Leg. Assem. Jour
nals, 1843, p. 16. 

r See Hans. Deb. vol. lxix. pp. 
713-747. 
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legislation, duties imposed by imperial acts upon fo
reign goods imported into the said colonies from foreign 
countries.-' 

And in the revised edition of the "Rules and Regula
tions for her Majesty's Colonial Service," issued in 1856, 
the principle above mentioned was distinctly enunciated 
in the following terms: '' The customs establishments 
in all the colonies are under the control and manage
ment of the se~eral colonial governments, and the 
colonial legislatures are empowered to establish their 
own customs regulations and rates of duty." t 

An additional benefit was granted to the colon·ies by 
the Pepeal, in 184D, by the Act 12 and 13 Viet. c. 20, 
of the old navigation laws, which had c(nttinued in 
operation for about two hundred years. By these laws, 
and the system of legislation to which they belonged, 
the monopoly of a large part of the import trade of the 
United Kingdom had been secured for British-bnilt 
shipR; and nearly all the tmde, both import and ex
port, between the mother country and the colonies, 
and the entire intercoloninJ trade, was limited to ships 
of llritiRh tonnage.u Certain privileges were granted 
to colonial ships, so that they might shnre in the pro
tection thus retained against foreign shipping. Never
theless, to Canada this protection was of small account 
compared to the injury she sustained by being deprived 

·or the opportunity of securing for her vast system of 
inland navigation the great and growing carrying-trade 
of North-western America. Accordingly, in 1848, nu
merous petitions were sent from Canada for the repeal 

• In:ip. Act 9 and 10 Viet. c. 94. 
Canada was not slow to avail her
self of this liberty, inasmuch as the 
introduction of fref\-trade into Great 
Britain deprived her of the privi
leges conferred upon her in 1843, 
and necessitated defensive mea
sures for the protection of Canadian 

commerce. See ~dderley's Colo
nial Policy, p. 28. 

t Sec. 399. 
11 For a brief account of the l!is

tory and present operation of the 
imperial navigation laws, see Ste
phen's Commentaries on the Laws 
of England, 7th ed. (1874), vol. iii. 
p. 143. 
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of the navigation laws, so far as they applied to Ca_nada, Naviga-
tion laws. 

and that the river St. Lawrence might be opened to 
the use of vessels of all nations.v These peti~ions were 
responded to by the entire repeal, in 1849, of the re
strictions imposed "upon foreign shipping in British and • 
colonial trade, save only as respected the coasting trade • 
of Great Britai~ and her dependencies, which was after-
wards dealt with by separate legislation. 

The powers of the Canadian legislature and of other 
self-governing colonies received a further extension 
by the imperial' customs act of 1857, and by the act of 
1869, amending the law concerning the coasting trade 
and colonial merchant shipping. These statutef:l' con
ferred uprm the colonies the right of making entire provi
sion for the management and regulation of their customs, 
trade, and navigation; subject only to certnin limita
tions, to be hereafter mentioned, in regard to differen
tial duties and to the observance of treaty obliga
tions.w 

From these precedents, it will be seen that the au
thority of the Imperial Parliament is no longer used 
for the purpose of maintaining a uniform commercial 
policy thToughout the empire. Self-governing colonies 
are now.free to regulate their own commercial policy 
as they think :fit; but with the proviso,- which is 
either expressed or understood, as the ca,se may be,- ' 
that they may not use their liberty to the direct it~jury 
of British commerce, or so as to infringe upon obliga~ 
tions incurred by the mother country in her treaties with 
other nations. To this extent, restraints upon colonial 
commercial legislation continue to be maintained, save 
only as respects the dominion of Canada. 

By special instructions to colonial governors (but 

v Canada Leg. Assembly Jour
nals, 1849, appx. C. 

w Imp. Act 20 and 21 Vic. c. 62, 

sec. 15; siJ1ce repealetl, hnt re
enacted by the 39 and 40 Vic. c. 
36, sees. 149-151. 



180 PAHLIAMENTARY GOVEHNMENT IN THE COLONIES. 

Diff<.>ren- which are no lonQ'er issued in relation to Canada), the 
tial duties. '-' 

legislatures are forbidden to impose differential duties, 
-so as to bestow exceptional advantages upon foreign 
over British trade,- or to the detriment of countries 

• with which Great Britain has entere·d into commercial 
• treaties. They are also forbidden to alter duties im

posed by the Imperial Parliament oii British goods, 
or to interfere in any way with the treaty obligations 
of the empire.x • 

Colonial legislatures were formerly prohibited from 
Bounties. granting bounties or exemptions fi:·om duty, for the 

purpose of affording special encouragcmeut to particu
lar b'bmches of commerce or industry/ But this pro-

H<•servcll 
inJpc•rial 
rights. 

hil>ition is no longer enforced.z • 
The imperial government, however, has not relin

quished the right to make general regulations con
cerning trade and navigation with the British colonies, 
and to enforce the sa,me by the authority of orders in 
council, in cases wherein exclusive powers to legisla,te 
upon such matters have not been directly conceded to 
colonial legislatures." And it is always in the discre-

x Sec d<'Rp<ltches from the colo
JJial sec1·etary yespecting diffcrcutial 
dutinB, in 181:1 aud 1c4G. Commons 
Papers, 1846, vol. xxvii. pp. 27-f,[). 
The Altstrali<LII Coustitlttious Act, 

• 18;)() (l~l <m<l H Viet. c. 59, sec. 27) 
forbids the imposition of such du
ties, by A ustmlian leg·islatures; and 
these colonies, as also.New Zealand, 
are prohibited from any :fiscal or 
financial legislation in opposition 
to any existing treaty between Great 
Britain ~tnd ~wy foreign power. And 
see Lord Kimberley's despatches of 
July 13, 1871, and April W, 1872. 
(Post, p. 196, and South Australia 
Pari. Proc. 1872, ;'ol. iii. no. 
104.) 

Y Grey, Col. Policy, vol. i. pp. 
279-286. Adderley, Col. Pol. p. 58. 
Commons Papers, 1864, vol. xl. 
p. 697 •. 

z See Lord Norton's Paper, in 
Nineteenth Ceutury, for July, 1879, 
p. 172. • 

n See Colonial Rules and Regula
tions, 1.879, c. 12. See also the 
Imperial Navigation Act, 1 G and 17 
Viet. c. 107, sees. 181, 185, and 187, 
regulating certain process in regard 
to shipping in colonial ports, where 
the same has not been provided 
for by any colonial enact~1eut. And 
the colonial secretary's cu·cular de
spatch of ,Jan. 21, 1878, transmitting 
copies of imperial orders in coun
cil, to give effect to the Act 15 Viet. 
c. 26, for the apprehension of de
serters from foreign merchant ves
sels in any part of the empi;e,
whenever foreign powers shall af
ford similar facilities for the reco
very of British seamen deserting 
within their territories. " These 
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. tion of the secretary of state for the colonies to make 
known the views of her Majesty's ministers upon ques
tions of trade and commerce to the governors of colo
nies, for the information and guidance of "the local 
legislatures.b • 

But on account of the growing importance of Cana- ~xcep1 -
• • • -t1ona 

da, as well before as smce confederatwn, exceptwnal privileges 
· "1 h d d h f · allowet! to pnv1 eges ave been conce e to er, rom time to Canaua. 

time, in respect to fiscal and com•mercial matters 
wherein the interests of Canada were concerned, with 
freedom to adopt whatever policy might be approved 
by the local legislature, irrespective of the opinions or 
policy of the Imperial Parliament. 

In 181;9, upon the enactment of a new Canadian 
tariff, certain manufacturers of Sheffield moved the 
colonial secretary (the Duke of Newcastle) to protest 
against it. Whereupon his Grace wrote a despatch to 
the governor-general, dated Aug. 13, 1859, upon the 
subject. In reply, Mr. (now Sir Alexander) Galt, the 
Canadian finance minister, wrote a memorandum, which 
was transmitted to the colonial office by the governor
general, wherein he asserted it to be his duty "dis
tinctly to affirm the right of the Canadian legislature 
to adjus~ the taxation of the people in the way they 
deem best, even if it should untortnnately happen to 
meet the disa.pproval of the imperial ministry. Her 
Majesty cannot be advised to disallow such acts, nnles:'l 
her advisers are prepared to assume the administration 
of the affairs of the colony, irrespective of the views 
of its inhabitants." This position, he added, "must be 
maintained by every Canadian administration." e . 
orders affect the whole of her Ma
jesty's dominions." New Zealand 
Pad. Papers, ~878, appx. A. 1, 
p. 12; A. 2, pp. 1-3, 11. For a list 
of the foreign countries with which 
this armngement has been made, see 
Col. H.ules & Reg. ~879, sec. 415. 

b Hans. Deb. vol. lxxxviii. pp. 
678, 908. Earl Grey's Despatches 
to the governor of c~m<td<t in 1846 
and 1848; Canada Leg. Assem. ,Tour
nals, ~847, appx. K.; i/Jid. ~849, 
appx. N. 

c .Mr. Galt's Memorandum, Ca-
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'J.lhe imperial government did not attempt to q ues
tion the soundness of this position; and they have ever 
Hince evinced a disposition to acquiesce in the exercise, 
by th<1 Canadian parliament, of the utmost freedom in 

• the determination of their commercial policy, without 
• regard to its application to or agreement with the ideas 
embodied in the legislation of the mottwr country, or 
advocated by the ministers of. the Crown in Great 
Britain. • 

In the British North America act of 1867, "the 
cxcH1Hive legislative ·authority of the parliament of 
Canada" was recognized, as extending to "all mat
ters" .included in "the regulation of trade and com
merce," "the raising of money hy any mode m system 
of taxation,"" navigation and shipping," "currency and 
coinage."<~ And, although for a time the reHtriction 
upon the irnpoHition of differential duties continued to 
be cnfi.>rced, at leaHt to the extent of requiring the 
govcmor-general to reserve any bills of this nature for 
the special con::,;ide.mtion of her Majesty's government, 
yet upon the issue of revised instructions to the Mar
quiH of Lorne, upon his assumption of the government 
of Canada, in October, ] 878, these directions were 
omitted, and the imperial government were COJltent to 
rely Hpon the prerogative right of disallowance, as a 
sufficient security against the enactment of any mea
~ures, by the parliament of Ca,nada, that should be of 
such a character as to call for the interposition of the. 
royal veto.e Hespect for the rights of local self-govern-

nada Sess Papers, 1860, no. 38. 
And in Commons Papers, 1864, 
vol. xli. p. 79. 

d See the B. N, A. Act,l867, sec. 
91. The extent to which the pow
ers conferred by this statute were 
immediately acted upon will be 
appa-rent on referrinG' to the first 
customs' act passed , by the do
miuiou parliament, 31 Viet. c. 7. 

And see the Report of the Imperial 
Board of Trade thereon. Canada 
Sess. Papers, 1869~ no; 47, p. 18. 

c See ante, p. SG. In the co
lony of New Zealand, likewise, the 
prohibition against the imposition 
of differential duties has been so far 
rcbxcd as to permit of hill" fm· this 
purpose being-passed by the colonial 
legblature, provided only that they 
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ment, previously conceded to the Canadian provinces, 
-and which were ratified and enlarged by the opera
tion of the act establishing the dominion of Canada,
has prevented the imperial government from interpos
ing any other hinderance to the adoption, by the Cana- • 
dian parliament, of whatever description of commercial 
legislation migltt be generally acceptable to the inhabit- • 
ants of the dominion. 

In the session of the Canadian pllrliament held in Canadian 
protective 

1879, a btriff Wtts enacted which was professedly based tariff. 

upon the principle of protectwn to native industries. 
Although this policy was directly opposed to the sys-
tem of free-trade, approved and enforced by the ll\Other 
country, .the secretary of state for the colonies, on 
being invited by a prominent member of the House of 
Commons, on March 20, 1879, to discountenance and 
disallow the "Canadian national policy," declined to. 
interfere, alleging that this measure was not in excess 
of the rights of legislation guaranteed by the British 
North America act, under which (subject only to treaty 
obligations) the fiscal policy of Canada rested with the 
dominion parlia;ment, and that, however much her Ma
jesty's government might regret the adoption of a 
protecti':.e system, they did not feel justified in oppos-
ing the wishes of the Canadian people in this matter/ 

Furthermore, in view of the peculiar position in 
which Canada stands in relation to the United States 

(together with any bills that might 
prejudice the trade and shipping 
of the United Kingdom and its de
pendencies) are reserved by the go
vernor for the• consideration and 
approval of the Crown. Memoran
dum by 1\lr. (now Sir) Julius Vogel, 
colonial treasurer of New Zealand, 
dated Dec. 8, 1871. South Aus
tralia Pari. Proceed. 1.872, vol. iii. 
no. 104, p. 10. 

f Hans. Deb. vol. ccxliv. p. 1311. 

For a copy of the despatch from 
the governor-general of Canada, re
specting the new customs tariff, see 
Commons Papers, 1879, C. 230:). 
Further particulars as to the growth 
of colonial independence, in ques
tions of commercial policy, will be 
found in the nezt section, which 
deals with the treaty-making power, 
and the rights conceded to the colo
nies in connection with the negotia
tion and enforcement of treaties. 
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of America, and to the circumstances of political exi
gency, and other considerations of importance, which 
tend to favottr the removal of all restrictions to the 
establishnient of reciprocal trade between the two 

• countries, her Majesty's government have approved, 
. from time to time, of proposals to effect the same by 
means of reciprocal and concurrent legislation by Ca
wt<l11 and the United States; .a method of procedure 
which has been fegarded, by American statesmen, as 
preferable to that of stipulations by treaty. All such 
legislation, however, must needs be carefully reviewed 
by the imperial government, in order to secure thnt it 
should involve no f'mbstn.ntial infringement of treaty 
obligations towards other nations, and no appreciable 
injury to the interests of Great Britain.': 

And here it may be convenient to make mention 
of an office, of comparatively recent origin, which is 
gradually acquiring considerable weight and influence 
in the oversight of the commercial interests of the 
principal British colonies, and in matters affecting emi
gration, and trade between the colonies and the mother 
country and foreign nations. I refer to the agents
general, who are deputed by different colonies in Aus
tralia, and by the Canadian dominion, to r~side in 
London, expressly to wateh over the interests of their 

g See the correspondence between authorizing Canadian vessels to aid 
the Imperial and Canadian govern- Canadian or other vessels wrecked 
~ents on this subject, in Cana:,da or disabled in Amllrican waters con
Sess. Papers, 1869, no. 47. }or tenninons to Canada, which act is 
examples of snch reciprocal legisla- not to take effect until the issue of 
tiou, see the Canada order in conn- a proclanmtiou by the president of 
cil, issued in 1870, to impose ton- the United States dechtring that a 
nage dues on United States vessels similar privilege ha!! been extended 
frequenting Canadian ports, to the to American vessels by the govern
same extent as the duties to be ex- ment of Canada. Up to April 1, 
acted from Canadian vessel" fre- 1879, no such proclamation had been 
quenting United States ports (Ca- issued, as the Canadian guvetnment 
lH\da Orders in Council, p. 176). had not granted the reciprocal privi
And see an act passed by the United lege. See Report Marine and Fisher
States Congress, iu 1877-78, c. ::l!.H, ies Department, for lo78-79, p. lxx. 
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respective colonies, to superintend local emigration 
agencies, and generally to transact business on behalf 
of their respective colonies with the imperial govern-
ment. • 

This office is now conferred, as a rule, upon men of 
experience, who have filled the highest positions in the 
colony, and who• are regarded by all parties as possess
ing special authority and qualifications. 

It has not been unusual for agents-general to be 
chosen from the imperial House of Commons, or else to 
be in a position to obtain seats in that powerful assembly. 
rrhus an indirect representation of the colony in tlle 

·British Parliament is secured, through individuals.who 
are not mere political nominees, but who possess the 
confidence of all parties; and who, from their famili
arity with the condition and resources of their colony, 
are admirably fitted to be spokesmen of colonial in
terests in the national council.h 

Resident 
minister 
for Cana
da in Eng
land. 

With a view to the increased responsibility and consi
deration which is now attributed to agents-general, it has 
been proposed to confer upon them a more distinctive 
and appropriate designation. In fact the dmninion 
government, in appointing in November, 1879, Sir 
Alexande{ Galt to represent the interests of Canada 
in England, has already given him a more defined 
position and larger powers by nominating him, with 
the consent of the imperial government, as resident • 
minister for the dominion of Canada. 

The expediency of this change of title, and its antici
pated advantages, are well described in the following 
extract from a letter, written by Sir J nlius Vogel, 
agent-general" for the colony, to the secretary of New 
Zealand, dated Feb. 12, 1879: i-

0 "lil making the recommendation to appoint Mr. Kenna-

11 See Hans. Deb. vol. ccxlv. pp. 1122, 1178. 
i New Zealand Pari. Papers, Sess. II. 1879, D. 3. 
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way assistant agent-general, I am assuming, of course, that 
the title of agent-general is to be continued. There is, how
ever, I think, much to be said in favour of altering this title, 
and the o~:;tatus of the agent-general. The designation is, I 
believe, borrowed from that which was formerly borne by the 
representative of the New England States before the declara
tion of American independence. But it does not do jm;tice 
to the many responsibilities and the true position of the officer 
in que~;tion. It is opeu also to mu.ch misconstruction, of 
which, indeed, th~re is a ludicrous in~;tance on record. The 
agent-general of Victoria some years ago ordered the words 
'agcnt-geneml ' to be inscribed on some blinds, in gold let
ter::;. M11ch to his consternation, he found that the artist 
con::-~itlered "general agent" the more conect phrase. It 
:seems to me that the functions of agents-general are emi
nently representative, and that they should !Je cal,ed resident 
ministers in England for their respective colonies. At the 
same time, I think they should have a defined position 
amongst the queen\; servants, which at present they luwe not. 
They are, iu fi'ict, without any rank at all. I think, too, that 
many things which now pass through the governors of colo~ 
nics, with somo risk of disturbing the harmonious relations 
between the colonies and the mother country, might Le dealt 
with by the rc,idont mini;:;Ler, under direct instructions from 
the governor in council; and so the suspicion of personal 
government he avoided. You will, I hope, acquit me of any 
personal object in making this recommendation. As an ex
premier of New Zea.lam~, the change would not iinprove my 
position ; for the colony has no greater honour to bestow than 
that which is enjoyed by one who is fortunate enough to have 

• held that high position. The rank of :resident minister should, 
I think, be the same as that of an ordinary minister. I do 
not think he should necessarily retire with a government any 
more than ambassadors are in the habit of so doing. An 
agent-general's position should, in my opinion, be analogous 
to that of an ambassador, making allowance fvr the fact that 
he iR representing a portion of the same empire. I find, from 
a conversation I have had wiLh Sir Archibald Michie (the 
agent-general for Victoria), that he thinks as strongly as I 
do, that the designation of agent-general is a mistake. He 
finds, as I have found, that there are people who consider it 
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to mean a general agency of the most enlarged description 
of a commercial character. 

"I have, &c., 
"JuLius VoGEL, AgenJ:-general. 

"The Ron., the Colonial Secretary, ·wellington, New Zealand." 

With these substantial reasons to justify the change 
of title, it is prcA:>able that, after the example of Ca
ada, and with the consent of the imperial government, 
the agents-general of the principal Bri~ish colonies will 
hereafter be. known as the resident ministers in Eng
land for their respective colonies. 

The general control of the coasting trade of British 
possessions abroad, so far as relates to foreign ve~sels 
taking pnr.t therein, is retained by the imperial go
vernment,i- notwithstanding the powers granted to 
colonial legislatures, on this subject, by the colonial 
merehant-shipping act of 1869. Vessel.s of foreign 
states are usually allowed a free commercial inter
course with Great Britain and her dependencies, upon 
terms of equality with British vessels; provided only a 
reciprocal and equal freedom is conceded. by such 
foreign powers. k 

Coasting 
trade of 
British 
colonies. 

By the colonial merchant-shipping act of 1869, the 
legislature of any British possession is empowered to 
pass an a~t to regulate the coasting trade thereof; 
provided that the same shall not go into operation 
until the pleasure of the Crown is expressly signified; • 
that all British and colonial ships shall be entitled to 
equal privileges, and likewise ships of foreign nations 
with whom privileges in respect to the coasting trade 

i See the ImpE\I'ial llegulations, 
applicable to United States vessels 
naYigating British North American 
waters, to prevent collisions, issued 
by the queen in council, on Nov. 
30, 1864. (Canadian Orders in 
Coun. p. 16!3.) And see the reasons 
given by the imperial government 

for disallowing the Canada ship
ping act amendment in 1878, ante, 
p. )50. 

k Stephen, Commentaries, ed. 
1874, voL iii. p. 145. Imp. Act, 
i39 and 40 Viet. c. 36, sec. 141. 
Com. Papers, 1878-79, C. 2424. 
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of any colony have been granted by treaty.1 Pursuant 
to this act, Canada Statutes 33 Viet. c. 14 and 38 Viet. 
27 were passed, to regulate the coasting trade of the 
dominio-n; and, by the thirtieth article of the treaty of 
Washington, 1871, further provision was made thereon, 
which, after the necessary legislation by the respec
tive governments concerned, was folliTially ratified, at 
a conference held at Washington, on June 7, 1873, and 
went into opern,.tion on July 1, following.m 

Maritirne 
juriBdi<:
tion inCa
naua. 

Maritime jurisdietion over the high sea11 is a branch 
of international law which is administered throughout 
the British colonies by the imperial vice-admiralty 
courts established therein. But, in 1876, her Ma
jesty's government consented to the est~blishment, 
by dominion legislation, of courts having maritime 
jurisdiction over navigation on the great lakes and 
other inland~ waters of Canada. Accordingly, in 1877, 
a Canadian stn,tnte wn,s passed, to establish a maritime 
court in the province of Ontario.n 

HC'aRRPr· 
tion of 
imperial 
HU])r<.'llUt

(',Y OV(lf 

tile eolu
nies. 

The constitutional supremacy of the Imperial Parlin
men t over all the colonial possessions of the Crown waR 

formally reasserted in 186G, by an net passed to re
move certain doubts respecting the powers of colonial 
legisbtures. 'rhis act declares that " any colonial law 
which is or shall be in any respect repugr~nnt to the 
provisions of any act of Parliament extending to the 

• colony to which such law may relate, or repugnant to 
any order or regulation made under authority of such 
act of Parliament, or having in the colony the force 
and effect of such act, shall be read subject to such 
act, order, or regulation, and shall, to the extent of 
such repugnancy, but not otherwise, be and remain 

l 32 and 33 Viet. c. 11. sec. 4. 
m See Canada Sess.' Papers, 

1869, no. 59; ibid, 1870, no. 37. 
Orders in Council, p. 401. 

n See Canada Sess. Papers, 1877, 

no. 54. And Report of minister of 
justice (Mr. Blake) on maritime 
juris<liction; ibid. uo 13, pp. 25-28. 
Acts, 40 Viet. c. 21; 41 Viet. c. 1; 
and 42 Viet. c. 40. 
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:~bsolntely void and inoperative." And, in construil)g 
an act of Parliament," it shall be said to extend to any 
colony, when it is made applicable to such ~olony by 
the express words or necessary intendment of" the 
same.0 

By this rule, it is clear that imperial acts are binding 
upon the colonial subjects of the Crown, as much as 
upon all other British subjects, whenever, by express 
provision or by necessary intendment,•they relate to or 
concern the colonies.P 

The reserved right of intervention and control which 
must always remain in the imperial legislature may 
appropriately be invoked by or on behalf of a B1'itish 
colony, to• redress grievances to British subjects which 
have resulted from the operation of local institutions 
in any part of the empire; or for the purpose of amend-
ing the constitution of a colony, for the ·ber'lefit of its 
inhabitants. But no appeal of this kind to the su-
preme authority of the realm would be constitution-
ally justifiable, except under circumstances of sufficient 
gravity and importance to warrant imperial interference 
with the rights of local self-government, so far as they 
have been formally conceded to the particular colony. 

The Br-itish North America act of 1867, in distribut-

Reserved 
powers of 
Imperial 
l'tulia
ment. 

ing the powers exercisable under its provisions, and No_t h~1-pmreu lY 
in vesting " exclusive " rights of legislation in certain t!w Bri-

'fi d tt • h · h d · · 1" • tlsh Not·th speC! e rna ers, e1t er 111 t e om1mon par lament or Ameriea 

0 28 and 29 Viet. c. 63, sees. 1, 2. Acts of 1870 and 1873; the Merchant 
P Sir C. Adderley (Pres. Board Shipping Acts, as explained by the 

of Trade), Hans. Deb. vol. ccxxix. 32 and 33 Viet. c. 11, see. 7; the 
p. 1334. And see an able letter by Colonial Shipping Act of 1869 ; 
" Historicus," ofl this point, in the acts passed in 1870 on coinage 
the" Times," of June 1,1876. For and foreign enlistmm1t; and in 
examples of imperial statutes appli- 1875, respecting copyright and un
cable to the colonies, see the Colo- seaworthy ships. :See also the Pa
nia1 Rendition of Criminals Act, pers on Merchant Shipping Legis-
6 and 7 Viet. c. 34; and 16 and 17 lation (Canada), Commons Papers, 
Viet. c. llS; the Colonial Naval De- 1876, vol. lxvi. p. 295, and Canada 
fence Act of 1865 ; The Extradition S~ss. Papers, 1876, no. 22. 

act. 
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il). the provincial legislah1tes, has in no respect. altered 
the relation of Canadian subjects to the Imperial Crown 
or Parli~ment, or interposed any additional obstacle to 
prevent imperial legislation in reference to Canada, in 
any case of adequate necessity. The term "exclu
sive," as used in the ninety-first and two following r-ec
tions of that statute, must be understood as def]ning 
and apportioning the limits of legislation in Canada, 
between the ddlninion and provincial jurisdictions,
not as intended to exclude tho right of the Imperial 
Parliament, at its discretion, to make necessary laws 
for the wel:f.'lre and good government of any portion 
of t~lC ernpire.'1 For no parliament is competent, by 
its own act or declaration, to bind or restrail'l the free
dom of action of a succeeding parliament.'' In f1wt, 
legislation, either to remove doubts or to define or en
large the powers of the dominion parliament, has been 
undertaken by the Imperial Parliament in repeated 

q n is tme that Chief ,Jnstice 
Dr:<Jwr (i11 the ca~e of l~egiua v. 
T<Lylor, ;;o u. C. Q. B. Rep. 221) 
cxpr<'Hscd an opinim1 tl1at tho term 
"exulusivo" in t.he ninety-ilmt Ree
tiou of the Briti~h North Americtt 
act, waH "intended 1t~ a more defi,
Jtite or cxtendted remmciation on 
the p;].rt of the Parlimneut of Great 

• Britain of Hs powers over the inter
Tllt! affairs of the new dominion, than 
was cont<tined in the Imperi<tl Stat
ute 18 Geo. li L c. 12, and the 2o and 
2D Viet. c. ()~~. sees. 3, 4, 5." Bnt 
we luwe shown in the text this 
position is untenable and inconsis
tent with fact. The correct constitu
tional doctrine· on this point is 
clearly stat.ed by Mr. ,fustice Gray 
of the Supreme Court of British 
Columbia, in his judgment deli
vered on Sept. 23, 1878, on the 
ChineRe tax bilL " The British 
North America act, 1867, was 
framed, not as altering or defining 

the changed or relative positions of 
the prod11ces towards the imperial 
g-ovemment, but Aolely as bctwee.n 
themselves .... :MOI'eover, with re
fercnee to the Imperial Parlianlent, 
as the p<LrtLtUOiillt or sovereigll au

. tlwrity, it could not ~e restraiued 
from future legislation, all<l there
fore, iu that light, the term Wo11ld 
have no legal bearillg. . . . The 
British North America act, 1867, 
was intende'd to make legal an Rgree
ment which the provinces desired to 
enter into as between themselves, 
Lut which, not being sovereign 
states, they had no power to make. 
It was not intended as a declara
tion that the ir!ipcrial government 
renounced <tny part of its autho
ritv." 

·r See Burke's Speech,• in 1772, 
on the proposeu alteration of the 
Act of Union with Scotl1tnd, Pari. 
Ilist. vol. xvii. p. 27 5: Works, ed. 
1812, X. 1. 
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instances, since the establishment of the Canadian con
federation." 

The absolute and unqualified supremacy of the Im
perial Parliament over all minor and suboxdinate legis
lative bodies- and over all legislation which had 
previously been enacted by Parliament itself- was 
remarkably exemplified by a deciRion of the House of 
Lords, sitting as a court of final appeal, on May 3; 1839, 
in the celebrated Auchterarder case, which led to the 
disruption of the Church of Scotland : -

Before the union between the parliaments of England and Right of 

Scotland, which tookplace in 1704, a settlement was effected 11,mp1 ~ria! ar !a-
between the Crown and the Scottish Established Crntrch, mcnt to 

l • b ] d l . l legislatE' where )y lay patronage was a olis 1e in t 1at commumon, anc at its dis-

congregations were empowered to elect their own ministers. cretion. 

This settlement was ratified, by an act of the Scottish parlia-
ment, in 1690. Immediately after the union of the two coun-
tries had been accomplished, the Imperial Parliament in 1707 
enacted a law to declare that the existing form of Presbyterian 
church government in Scotland, its doctrine and discipline, 
should continue unchanged and unalterable.t Nevertheless, 
in 1711, Parliament, in direct contravention of the settlement 
aforesaid, repealed the Scotch act of 1690, and restored the 
exercise of lay patronage.u This legislation was protested 
against by the General Assembly of the Scottish church, and 
gave rise to• much dissatisfaction throughout Scotland. The 
General Assembly continued to oppose this fundamental altera-
tion in their church law; and finally, in 1834, passed a mea-
sure known as the veto act, which forbade the exercise of · 
church patronage agaiust the express desires of the particular 
congregation. Whereupon, there ensued the memorable con-
flict between the Established Church of Scotland and the civil 
courts of the United Kingdom, which ended in the total dis
comfiture of tile ecclesiastical body. The law courts in 
Scotland, and ultimately the House of Lords, decided that the 

' See Imp. Acts 31 and 32 Viet. 
c. 10;3; 32 and :3;3 Viet. c. 101; 34 
and ::35 Viet. c. 28; :38 and ;39 Viet. 
cc. :J8, 53. 

t The Act of Security, 6 Anne, 
c. 7, sec. 17. 

u 10 Anne, c. 12. 
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act of the general assembly restricting the power of patrons 
was in violation of the imperial statute of 1711. This statute 
was declared to be binding upon the Church of Scotland,
notwithstanding that it was a direct infringement of the act 
of union,- i1utsmuch as it had emanated from the supreme 
legislative authority of the realm.v 

These decisions warrant the conclusien that by the law 
of England the Imperial Parliament is regarded as omni
potent and supJ;;eme in all matters upon which it may 
undertake to legislate ; and that no court of law would 
venture to question the right of Parliament to legislate 
in any case or upon any question, or presume to assert 
that any act of the Imperial Parliament was ultra 
vire;.w • 

It is equally certain that a Parliament cannot so bind 
its sneccssors lJy the terms of any statute, as to limit 
the diHeretion of a future P:wliament, and thereby 
disnblc the legislature from entire freedom of action 
at any future time when it might be needful to invoke 
the interposition of Parliament to legislate for the pub
lic welfare. 

Imperial Dominion exercisable over Self-governing Colonies : 

e. Injorei'.gn relations; and through the operation •oj treaties. 

It is a rule of international law, that none but su
preme and independent sovereign powers are compe
tent to contract treaties with foreign nations. The only 

v Macle::tn and Robinson, House 
of Lords' Reports, p. 2:38 (Anchte
rarder case). Hanna, Menwirs of 
Dr. Chalmers, vol. iii. p. 267. The 
same principle was asserted by the 
Court of Queen's Bench of Lower 
Canada, in 1875, in the case of 
Brossoit v. Turcotte, L. C. Jurist, 
vol. xx. p. 141. 

w C. .T. Cockburn and other 
judges in the " Franconia" case, 

Regina v. Keyn; Law Rep. 2 Ex. 
Div. pp. lii2-160, 207. "If the 
legislature of England, in express 
terms, applies its•legislation to mat
ter8 beyond its legislatorial capacity, 
an English court must obey the Eng
lish legislature, however contrary to 
international comity such legislation 
may be." Mr. Ju~tice Brett. in 
1\iboyet !'. Niboyet, Law Rep. Pro
bate Div. vol. iv. p. 20. 
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exception to this rule is where the right to conclude 
treaties in its own behalf, with other states or foreign 
powers, has been expressly delegated to a su~ordinate 
government by the Crown and Parliament of the 
mother country. But responsibility for the exercise of 
such delegated power continues to rest upon the impe
rial authority, to· the same extent as for the acts of any 
other accredited public agents of the Crown." 

Prior to the abolition of the sovereigflty exercised by 
the British East India Company over India, povver was 
delegated to the company, by various royal charters, 
which were confirmed by acts of Parliament, to make 
treaties with the native princes under certain restric-
tions.r • 

And pursuant to the ninety-first section of the British 
North America act 1867, sub-section twenty-four, which 
empowers the parliament of Canada to legislate in re
gard to Indians and Indian lands therein, in connection 
with the Imperial Act 31 and 32 Viet. c. 105, which 
authorizes the transfer to the dominion of Canada of 
all territories "held or claimed to be held " by the 
Hudson Bay Company in North America under their 
royal charter, authority has been given by the dominion 
governor-[!eneral in council to certain persons to act 
as commissioners to make and conclude treaties, in the 
name of her Majesty, with Indian tribes inhabiting the 
territories of the north-west, which territories are com
prised within the lim.its of the dominion of Canada.2 

x Phillimore, International Law, pany, 1 Ves. Jr. p. 371; and 2 ibid. 
2d ed. vol. i. p. 167, vol. ii. pp. p. 56. 
ti9-71. And see. the correspond- z See Canada Statutes, 31 Viet. 
euce with the Canadian govern- c. 42; 33 Viet c. 3. Canada Sess. 
ment in 1877, with a view to a Papers, 1872, no. 22. Reports of 
modification of the Franco-English Indian Branch of Department of Se
treatv of 1860, in respect to the cretary of State for the Provinces. 
French duty on Canadian ships. In regard to the exclusive powers of 
Canada Sess. Papers, 1878, no. 70. legislation by the parliament of Ca-

Y See the case of the Nabob of nada, concerning Indians and Indi
the Carnatic v. The East India Com- an lands, and the right of legislation 

13 
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In 1875, an act passed by the provin<:ial legislature 
of British Columbia respecting crown lands, was disal
lowed bs the governor-general in council, because it 
claimed to deal with Indian lands, while, under the 
treaty of capitulation of 1760, the king's proclamation 
of 1763, establishing governments in British North 
America, and subsequent imperial legislation, the right 
to make treaties with the Indians, and to acquire 
Indian territorii\} rights, is vested in the Crown itself, 
and is exercisable only by the governor or commander
in-chief in the queen's possessions in North America." 

Our epitome of the history of colonial self-govern
me~t in relation to commercial policy, as given in the 
preceding pages, would not be complete without some 
rc['erenee to the circumstances under which colonies, in 
immediate proximity with ea,ch other, have obtained. 
permission to regulate their trade and tariffs at their 
own discretion; either upon a basis of reciprocity, or 
otJwrwise as they may decide. 

SeveraJ yettrs prior to the confederation of the British 
North American provinces, and while as yet their closer 
union was not conternphtted, the expediency of afford
ing to these provinces greater facilities for intercolonial 
trade, rmd free commercial intercourse, was the subject 
of repeated discussions, between Canada and the other 
North American colonies, on the one hand, und the 
imperial government on the other. From 1850 on
wards to the time of confederation, partial facilities in 
this direction received the sanction of her Majesty's 

by the provincial legiHlatures con
cerning lands surrendered by the 
Indians for the purpose of being 
sold, and of which the Indian title 
had been wholly extinguished, see 
Mr. Justice Gwynne's judgment, in 
Church <:. Fenton, 28 C. P. 384; 
affirmed by the Ontario Court of 

•Appeals. 4 App. R. 159. In re-

gard to the relations between the 
aborirrinal tribe§ in New Zealand 
and the colonial government, see 
Commons Papers, ~864:, vol. xli. 
p. 219. 

" Report of H. Bernard, depnt.y 
minister of justice, and proceed
ings thereon, in Canada Sess. Pa
pers, ~877, no. 89, pp. 2-7. 
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government. But by sections 121 to 123 of the British 
North America act of 1867, all impediments in the way 
of reciprocal trade were absolutely removed,.and the 
dominion parliament was authorized to regulate all 
such matters at its unfettered discretion.b 

The Australian colonies of New South \Vales, Tas
mania, South Australia, and Victoria, together with 
New Zealand, were not long in preferring a claim to 
similar commercial advantages. In 18'rl they addressed 
a formal application to the imperial government for 
liberty to make arrangements between themselves for 
the establishment of a commercial union, upon the basis 
of a common tariff, akin to that which had been effe't3ted 
in Canada~ under the British North America act. But, 
in addition to this, they demanded that no treaty should 
be concluded by the imperial government with any fo
reign power, which should conflict with the exercise of 
intercolonial reciprocity; and that imperial interference 
with intercolonial fiscal legislation should absolutely 
cease. They likewise claimed liberty for the several 
Australian legislatures to impose such duties on imports 
from other places, not being differential, as each colony 
might think fit to enact. 

On .Tul)" 13, 1871, the colonial secretary (Lord Kim
berley) addressed a circular despatch to the governors 
of the colonies aforesaid, stating the views of her Majes
ty's government in reference to these demands. This 
despatch wa,s carefully considered by the several go
vernments concerned, and their opinions freely expressed 
upon it. In reply to their joint statements, a further 
despatch was 1Yritten on April 19, 1872, by the colonial 
secretary, which explained the extent to which the 
imperial government was willing to accede to their 

b See t11e Memorandums of the nuary, and 3 Sept. 1808, in Canada 
Minister of Finance (Mr., after- Se~s. Papers, 1869, no. 47. 
wards Sir John Rose) of 13 Ja-

]j1tcr-colo· 
mal <:c>m· 
n1eree in 
Australta. 
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requirements. While desirous to satisfy all reasonable 
claims, for the removal of restrictions upon commercial 
intercourse between the Australian colonies,'' her Majes
ty's government apprehend that the constitutional right 
of the queen to conclude treaties binding all parts of 

· the empire cannot be questioned, subject to the discre
tion of the Parliament of the United Kingdom, or of 
the colonial parliaments, as the case inay be, to pass 
any laws which \nay be required to bring such treaties 
into operation." c 

Austra
lian eolo
nics dn~ 
ties aet. 

In February, 1873, an intercolonial conference, held 
at Sydney, New South Wales., and including delegates 
frorfi the colonies above mentioned, as well as from 
Queensland and Western Australia, after du1'y consider
ing Lord Kimberley's despatch of April 19, 1872, and 
other correspondence on the subject, resolved again to 
urge the claims of the Australasian colonies for the re
moval of all imperial restrictions which prevented the 
estnblishmcnt of intercoloninl commercial reciprocity.d 

Upon being informed by telegram of the proceedings 
at this conference, her Majesty's government lost no 
time in submitting to Parliament a bill to give effect 
to the strongly and repeatedly expressed wish of the 
Australian colonies on this subject. 'rhe "Australian 
Colonies Duties' Act, 1873," was passed. It gives full 
power to each of the colonies concerned to make laws, 
imposing or remitting duties, whether differential or 
preferential or otherwise, for or against one another. 
It also extends the powers of the colonial legislatures 
in Australia to regulate the duties on the importation 
of articles, not the growth, produce, or n:anufacture of 
Australia or New Zealand. But it retains the prohibi
tion against differential duties on goods imported into 

• New Zealand, House of Rep. Journals, 1871, appx. A. no. 1, a. p. 
46. South Australia Parl. Proceed. 1872, vol. iii. no. 104. 

d Ibid. 1873, vol. ii. no. 31. 
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the colonies from foreign countries or from Great 
B.ritain. And it forbids the levying of duties upon 
articles imported into Australia for the use of the impe
rial army or navy, and the levying or remitting of any 
duty contrary to or at variance with any existing treaty 
between her Majesty and any foreign nation.e 

This timely cc1ncession of increased powers of com
mercial legislation has, for the present, proved un
productive of the results anticipated.. The colonies 
concerned have been unable to agree upon any arrange
ment for giving effect to the beneficent intentions of the 
Imperial Parliament; and though six years have elapsed 
since the passing of the act of 1873, it still remai:os a 
dead lette:ro.C 

It is, however, a well-understood principle, that the 
privileges and advantages, commercial or otherwise, 
which have been accorded to a nation, pursuant to any 
treaty or convention entered into with another nation, 
do merely extend to the particular state or sovereign 
power which has contracted the same, to the exclusion 
of the colonial possessions of such power unless they 
are expressly named in the treaty ; and that colonies 
not so expressly included cannot claim to be admitted 
to share i11 the treaty privileges enjoyed by the mother 
country, as of right, on the ground that they form part 
of the empire. The colonies of a high contracting 
power, not included in a treaty, can only be admitted 
to a participation in the benefits of the same by a 
further treaty or convention made on their behalf; or 
by a law, to be passed by the foreign state, admitting 
them to the enjoyment of the advantages sought to be 
attained.g • 

• ibid. 1873, vol. iii. no. 59. 
See also Com. Papers, 1873, vol. 
xlix. p. 27; Act 36 Viet. c. 22. 
Haus. Deb. vol. ccxv. p. 2007, vol. 
ccxd. p. 157. And see Adderley, 
Colo mal Policy, p. 60. 

! Earl Grey, in Nineteenth Cen
tury, .June, 1879, p. 944. 

g See diplomatic correspondence 
conceming Bl'itish Columbia. Ca
nada Sess. Papers, 1876, uo. 42. 
Correspondence 1·espectiug the duty 
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But, in point of fact, in the treaties of commerce and 
navigation now in force between Great Britain and 
upwards. of forty independent ·foreign powers, such 
treaties have been expressly made applicable to the 
British "dominions," "possessions," or " colonies," ex
cept in the c:1se of the following nations; viz. China, 
Japan, Muscat, Siam, and the Sandwich Ishtnds, France, 
Spain, the Netherlands, and the United States of Ame
rica. As regm·t~s the coasting trade, it is customary to 
provide that the privilege of sharing therein shall only 
be gmnted to those colonies and foreign possessiOns of 
any contracting power of which the coasting trade shall 
lwv43 been, or shall be hereafter, open to foreign ves-
sels upon equal terms.!t • 

'I'he Italian and French governments, having noti
fied the British government of their intention to 
terminate the existing commercial treaties, between 
themselveB and Great Britain, and propositions being 
entert:.tincd for the negotiation of fresh treaties, her 
Majesty':-; secretary of state for foreign affairs, on Dec. 
31, 1877, communicated with the colonial secretary in 
reference to tho inclusion of the colonies therein. In 
reply, Lord Carnarvon intimated the propriety of con
sulting tho governors of colonies possessing ~sponsible 
government in reference to the terms of the proposed 
treaties before deciding upon the same. He accord
ingly addressed a circular despatch to the principal colo
nial governments, transmitting a copy of a draft article, 
for insertion in future treaties of commerce, applying 
the same to the British colonies. 

This article is as follows : " The stipulations of the 
present treaty shall be applicable to the colonies and 
foreign possessions of the two high contracting parties 

on Canadian ships sold in France: 
ibid. ~877, no. 100; ~878, no. 70. 

h See the list of treaties now in 

force, and their special proYisious, 
in Commons Papers, ~878-79, C. 
2424. 
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named in this article." [Here insert the names of the 
colonies, &c., to be included in the treaty.] They 
" shall also be applicable to any colony or foreign 
possession, &c., not included in this article, •upon the 
conclusion by the two high contracting parties of a 
supplementary convention to that effect."; 

By this meatJ.s, the imperial government is endea- · 
vouring to secure for all her colonies, the benefits she 
has herself obtained by the negotiati.on of commercial 
treaties with foreign powers; while, at the same time, 
she retains in her own hands the right of deciding 
upon the terms of all treaties, and the extent to which 
it may be expedient to apply the same to the colonial 
possessio;ns of the empire. • 

But though the imperial government has strictly main- Privileges 
to Callada tained the principle that the negotiation of treaties 

with foreign powers is a matter of imperial concern, 
to be conducted only by agents specially authorized 
by the Crown, and by ministers directly responsible to 
the British Parliarnent,j a concession has been made of 

i New Zealand Parl. Papers, 
1878, appx. A. 2, pp. 9-12. 

i See British North America Act, 
1867, sec. 132 ; South Africa Act, 
1877, sec. ,P4. In the years 1871, 
1872, and 1873 much correspondence 
passecl between the imperial and 
Australian go,•ernments, with a 
view to the modification . of the 
treaty-making power, so as to ell
able certam of the principal co
lonies of Great Britain to make 
reciprocal arrangements with fo
reign states. But the imperial go
vernment wonld not surrender the 
prerogative rights and obligations 
of the Crown "in its iutematioual 
relations, and would only consent 
to such a modificatwn of the ex
isting practice as would· place the 
Australian colonies, practically, in a 
position towards each other siuular 
to that of the province;; which form 
part of the dominion of Canada. 

This concession was embodied in 
the Australian colonies duties act, 
1873, already referred to. (See ante, 
p. 196.) For the correspondence on 
this subject, see Commons Papers, 
1872, c. 576 ; ibid. 1873, c. 708. 
Also, New Zealand Honse of Repres. 
Journals, 1871, appx. vol. i. p. 
48; ibid. 1872, appx. A. no. 1, pp. 
27, 47. Ibid. 1873, appx. A. no. 1, 
p. 13; no. 2, pp. 7-12. And see a 
motion in the Canadian House of 
Commons, on March 21, 1870, for 
an address to the governor-general 
to urge the expediency of obtaining 
from the imperial govemment all 
necessary powers to enable the go
verument of the dominion to enter 
into direct communication with 
other British posse,;sions, am! wHh 
foreign powers, for the pnrpose of 
extending the trade and cotmuerce 
of Canada abroad. Au amendment 
was proposed to this motion ou the 

in neg-o
tiating 
treaties. 
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late years to the dominion of Canada, in the negotia
tion of treaties between her .Majesty and the United 
States of America which have a special bearing upon 
Canadian•interests. 

In 1871, the prime minister of Canada (Sir John A. 
• Macdonald) was appointed by the queen to be one of 
· her high commi8sioners and plenipotentiaries to frame 

ahd conclude upon the treaty of Washington, expressly 
to represent Can~da upon the commission, and in order 

· that the important questions relating to the trade and 
commerce and fisheries of Canada might be duly con
sidered and .determined upon with the assistance of the 
mo:::~t competent authority.k 

Again, in 187 4, the imperial government attqnieseed 
in a proposal, made by the privy council of Ca,nada 
through the governor-general, that the British minis
tor at Wa::;hiugton should be authorized to enter into 
negotiation:,; with the government of the ·United States 
f(w a treaty to e:,;taLlish reciprocal trade between Ca
nada and the United States. And they agreed to asso-

part of ministers, d<\lwocating a11y nuder-secretary of foreign affairs 
attempt to enter into treaties with (Mr. Hammond) to the under-se
foreigu poW(\rH "wiLhont the strong cretary at the colonial office, dated 
aud direet support of the mothel' Nov. 11, 1865; in Commons Papers, 
co11ntry," and asserting that tho 1873, vol. xlix. p. 42. • 
object in view "can be best ob- k Govemor-g·eneral's Speech to 
tained by the concunent action of Parliament of Canada, on .Feb. 15, 
the imperial and Canadian govern- 1871. Despatch of the Earl of Kim
ments." This amendment was berley (colonial secretary) to Go
agreed to, on a division. The for- vernor-General Lisgar, of June 17, 
mal steps necessary to empower 1871, Canada Sess. Papers, 1872, 
agents seut from a British colony no. 18. Previously to this impor
for the purpose of obtaining an tant conces~>ion to Canadian inter
extension of commercial relations ests, the imperial government had, 
between such colony and any fo- in 1865, cordially as~>ented that the 
reign country, and the proceedings British minister at w-ashington 
required to give effect to the same, should "act in C01'icert with the 
-so as to bring into the shape of Canadian government" in negoti
intemational engagements whatever ating with the American govem
anangements might be ultimately ment for a renewal of the reciprocity 
considered acceptable, as well to the treaty. See Canada Sess. Papers, 
colonies concerned as also to the 1867-78, uo. 63, and ibid. 1869, 
foreign powers in question, - a1·e no. 59. 
detailed in a memorandum ft·om the , 
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ciate with the British minister a commissioner (Se
nator George Brown) named by the Canadian govern
ment; but with the distinct understanding that the 
Ca.nadian commission~r should act under imperial in
structions, and that all propositions to be made to the • 
American government should be previously submitted 
to her Majesty's•secretary of state. 

The dominion government expressed their appre
ciation of the regard shown to their J<~roposals, in rela
tion to reciprocity with the United States, by her 
Majesty's government, and promised that they would not 
suggest any modification, in matters of trade and. com
merce, which w~mld injuriously affect imperial inte~ests. 

InJun<!, 1874, a draft commercial treaty was agreed 
upon by the British, Canadian, and American commis
sioners, and submitted for the ratification of the impe
rial government and of the United States Senate. It 
was approved by her Majesty's government, but failed 
to receive the sanction of the American Senate.1 

On Nov. 26, 1874, while these negotiations were still 
pending, a deputation from certain British chambers 
of commerce waited upon the secretary of state for 
foreign affairs (Lord Derby) and the secretary of state 
for the colonies (Lord Carnarvon), to express their fears 
that the proposed reciprocity treaty between Canada 
and the United States was likely to prove prejudicial to 
jmportant branches of British indlJstry; and that, con
trary to the rule hitherto invariably observed in such 
treaties, it would place the mother country in a worse 
position, commercially, than other countries, in regard 
to the importation of British goods into Canada. 

Entirely c"oncurring in the conviction that it was 
the bounden duty of her Majesty's government to 
insist that British trade· should not be placed at a dis-

J Commons Papers, 1874, vol. lxxv. pp. 031-056. 
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advantage, as compared with other countries, in any 
treaties which might be entered into on behalf of colo
nies,- and also to forbid the iml?osition of differential 
duties in· favour of the United States, as against Great 

• Britain, in any such treaty,- Lord Derby assured the 
deputation that there was no intention, on the part 
of her Majesty's government, to allo\t such a distinc
tion to be drawn, and nothing in the proposed treaty 
to warrant the ~onclw.;ion ·that the Canadian govern
ment were in favour of it. As to whether the effect 
of the treaty would be to increase taxation on other 
than Britioh goods, that was a question hereafter to be 
cons,idered by the secretary of state for the colonies. Sa
tisfied with these assurances, the deputation withdrew.m 

Intl•rpn•
tation and 
('Ilfl)l'Cl'

lll('llt of 
trl•atil·s-

In 1879, the i,mperial authorities permitted Sir A. Galt, 
as representing the Canadian government, to conduct 
negotiations for improved commercial intercourse be
tween Canada, France, and Spain. 

Finally, it should be oLoerved that the responsibility 
of determining what is the true construction of a 
treaty, made by her M~\jesty with any foreign power, 
must remain with the imperial government, who can 
alone decide how far Great Britain should insist upon 
the strict enforcement of treaty rights, wha1ever opi
nions may be entertained upon the subject in any colony 
specially concerned therein. On the other hand, the 
legislature in any colony is free to determine whether 
or not to pass laws necessary to give effect to a treaty 
entered into between the imperial government and 
any foreign power, but in which such colony has a 
direct interest.n 

m London Times, Nov. 27, 1874, 
p. 6. 

11 Earl of Kimberley's despatches 
of March 17 and June 17, 1871, to 
governor-general of Canada, Can. 
Sess. Papers, 1872, no. 18. Cor
respondence as to whether British 

Columbia was included in the pur
view of the Washington treaty, not
withstanding that she did not en
ter the dominion until about three 
months after the treaty was signed. 
Ibid. 1876, no. 42. 
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Complaints of the non-observance by foreigners of 
treaty stipulations, and requests for the nwre expe
ditious carrying ou,t of treaty requirements, should 
be addressed by her Majesty's government "to the fo
reign power in question; although, for convenience, it • 
is usual to permit the governor-general of Canada. 
to communicate directly with the British minister at 
·washington on such matters. Under these circum
stances, however, it becomes the duty of the governor
general to notify her Majesty's government, through 
the colonial secretary, of any representations made 
or proceedings taken by the dominion government 
through her Majesty's minister, and of the ant:rwers 
received • to the same. o 

Another matter will now claim our attention, which Extraili· 
tion of of· 

is appropriately regulated by means of treaties between fenders. 

the mother country and foreign powers; namely, the 
extradition of criminal offenders. 

From a very early period, the nations of Europe have 
made provision by treaty for the mutual surrender of 
criminals escaping from justice and seeking refuge in 
other lands. But with the exception of a partial ar
rangement to this effect ·by the twenty-seventh article 
of "Jayi;" treaty of 1794, which expired on the break
ing out of the war of 1812, no treaty of this kind 
appears to have been made between Great Britain and 
the United States of America until 1842, when the sub
ject was included in the Ashburton treaty.P 

Meanwhile, notwithstanding the lack of any treaty 
obligations on this subject, legislative provision for the 
rendition of _fugitives from justice was made in 1822 by 
the legislature of the state of New York, and in 1833 
by the parliament of the late province of Upper Canada. 

° Canada Sess. Papers, 1876, nos. P See Commons Papers, 1876, 
110, 111; ibid. 1877, nos. 14, 104; vol. lxxxii. p. 279. 
ibid. 1878, nos. 70, 125. 
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The general principle of legislation, by local ordi
nance or statute, for the delivery to foreign govern
ments of fugitive criminals, has been repeatedly 
admitted ·in various colonies and possessions of the 

• British Crown, under circumstances which have made it 
. difficult or impossible to provide for the same by treaty. 
But it should be stated that eminent juages of the fed(~
ral courts of the United States have decided that the 
statute enacted l•y the New York legislature in 1822, 
above referred to, is in contravention of the constitu
tion of the United States, article one, section ten, which 
says that " no State shall enter into any treaty;'' and 
it wa.."l observed by Judge Curtis" that, in the fifty years 
which had elapsed since the passage of the state law, 
no case is remembered in which a governor has under
taken to make extradition under it. During this half
century, it has been considered that the national 
government had exclusive jurisdiction over the subject, 
and that the act of the state legislature was unconstitu
tional and void."" 'rhis is unquestionably sound doc
trine, and equally applicnble to legislation by British 
colonies where there has been no previous treaty or act 
of the Imperial Parliament to authorize the same. For, 
in view of tho importance of regulating all. interna
tional questions upon a uniform !basis and by the su
preme authority of the empire, it is obvious that the 
extradition of criminals should be provided for by 
treaties between the powers concerned therein, or by 
special legislation based upon formal treaties. 

By the one hundred and thirty-second section of the 
British North America act of 1867, it is enacted that 
"the parliament and government of Canad'a shall have 
all powers necessary or proper for performing the obli-

q American Law Review, vol. vii. 2 Sum. 482, 12 Vermont, 636. Peo-
p. 187. Holmes v. Jennison, 14 ple ex rel. Barlow v. Curtis, 50 New 
Peters, 540. United States v. Davis, York Rep. 321. 
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gations of Canada, or of any province thereof, as part 
of the British Empire, towards foreign countries, arising 
under treaties between the empire and such foreign 
countries.'' • 

This clause of the Confederation act embodied no new 
principle, but Il!erely conferred upon the dominion gov-. 
ernmen~ the powers formerly exercisable by the several 
provinces in Canada. Thus, the Imperial Statute 6 and 
7 Viet. c. 76, (as amended by 8 and 9 Viet. c. 120), 
passed to give effect to the Ashburton treaty, while it 
expressly applies to the colonies in cases where no colo
nial legislation existed in reference to extradition, pro
vides for the suspension of the act upon suitable 
provisimi being. made by the Canadian legislature for 
carrying out the object of the same. And the opera
tion of the imperial act was suspended accordingly by 
an order of the queen in council, upon the passing of 
an act on this subject by the legislature of the province 
of Canada in 1849. 

In J nne, 1868, the imperial statute was again sus
pended, upon the passing of a dominion act to enforce 
throughout the whole of Canada the objects contem
plated by the aforesaid treaty.r 

In 18;-0, the imperial law relating to the extradition 
of criminals was amended by the Act 33 and 34 Viet. 
c. 52. This statute did not alter'the Canadian law, but by 
its eighteenth section authorized the same to be carried 

Extradi
tion law in 
Canada. 

into effect by an order in council to be issued pursuant li> 

to this act. But this applies only to Canadian legisla-
tion as aforesaid, for the purpose of carrying out the Ash-
burton treatY· As respects foreign countries other than 
the United States of America, any extradition treaties 

r Act431 Viet. c. 94. This act Orders in Council, pp. 379, 380. The 
was resei·ved, but subsequently as- act was amended, in respect to the 
sented to. For orders in council to classes of magistrates empowered to 
give effect to the same, see Canadian act under it, by 33 Viet. c. 25. 
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w hieh extend to Canada m nst (as hereinafter explained) 
be put into operation under the provisions of the imperial 
act of 1870, as amended by the Act 36 and 37 Viet., 
e. 60, passed in 1873. 

In the colony of Victoria, Australia, by "the extra-
. dition net of Victoria, 1877,'' the imperial extradition 

acts of 1870 and 1873 are directed to be administered 
by conferring upon the colonial police magistiates the 
like povvers and authorities for the surrender of fugitive 
criminals af\ are by the said nets veflted in similar func
tionaries in the United Kingdom. 'l'ho Vietoria statute 
will be enfim;ed by the prornulgntion within the colony 
of an imperial order in council, to be issued under tlJC 
eighteenth section of the act of 1870, above mtmtioned. 

As respects the dominion of Canada, larger powers 
have been asserted. 'fhe Canadian privy council con
knd that the provisions of all extradition treaties en
tered into by Great Britain with foreign powers should 
be earricd into eflC~ct in Canada by means of local legis
lation, pursuant to the one hundred and thirty-second 
seetion of the British North America, act, 1867, already 
cited in this connection. 'The practical advantages of 
tmch an arrangement are obvious and unquestionable. 
But hitherto difliculties have arisen in giving :(pll effect 
to the same. 

After the passing of the imperial act of 1870, two 
general measures on the subject of extradition were 
enacted by the Canadian parliament,- one in 1873, the 
other in the following year. By these statutes, it was 
proposed to apply to all other foreign states the pro
visions of the Can~dian Jaw which had proved so effec
tual and convenient in the case of fugitives to or from 
the United Rtates claimed under the Ashburton treaty. 
But these acts were not altogether approved by the 
law officers of the Crown in England; and, thottgh not 
formally disallowed, they have not been put in force by 
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the issue of the necessary order of the queen in coun
cil. The Canadian government have acquiesced in the 
non-enforcement of these statutes. But in the event of a 
new and enlarged extradition treaty not being speedily 
entered into between her Majesty's government and • 
that of the United States, they reserve the right of. 
legislating upon the whole question of extradition so 
far as the interests of the dominion are concerned. 

In December, 1875, the dominion government de
puted the minister of justice (Mr. Blake) to confer 
with her Majesty's government upon this subject, and 
especially to consider the expediency of negotiating a 
more comprehensive extradition treaty." 

About•this time, a misunderstanding arose between 
the British and the United States governments upon an 
application to the British government for the surrender 
of one E. D. Winslow, a fu!ritive from J'ustice, charged Winslow 

'-' extradi-
with forgery. The British government declined to sur- tion case. 

render this man unless they were assured that he should 
not be tried for any offence other than that for which 
he should be surrendered. This stipulation was in 
accordance with a clause in the imperial act of 1870. 
But inasmuch as this condition appeared to be a restric-
tion im]lOsed by an imperial statute only, and not en-
joined either by the treaty of 1842 or by the American 
statutes passed to give effect thereto, the United States 
government refused to comply with it. A prolonged 
correspondence ensued, in which the American govern-
ment adhered to their construction of the treaty, while 
the British government contended that the imperial 
act of 1870 imposed no new condition upon the ob
servance of the treaty, but merely declared the law that 

Mr. Blake's letter to the secre- the previous correspondence referred 
tary of state for the colonies, dated to in the text, see ibid. 1876, no. 
June 27, 1876, in Canada Sess. Pa- 49. 
pers, 1877, no. 13, pp. 10-18. :For 
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should regulate its administration. As neither party 
would give way, the operation of the treaty was sus
pended. The suspension continued for a year, when 
the British government consented to waive the point 

• in diRpute, and the treaty WaS revived; but with an 
• understanding that negotiations Rhould be entered into 

for a more explicit treaty to regulate tlie extradition of 
criminals. t 

No new extradition treaty between Great Britain and 
the United States of America has yet been agreed upon. 
But all extradition treaties entered into by the British 
government with any foreign Rtate since 1870, have 
eont~ined a clnuse expressly stipulating that "a perRon 
surrendered shall not be tried for any crime l'lr offence 
committed in the other country before the extradition, 
other than the crime for which his surrender has been 
gran ted . " u 

The dominion government have urged upon her 
Majesty's government the expediency of providing, in 

1 Roe Clarke on ExtmdiLion, ml. 
1871, e. 1. 1\('Jlt, ]ntenmLional 
Law by Al>dy, 2<1 cd. 1878, p. 117. 
llans. J)cb. yol. eexxxii. p. 200. 
Thn American eoHrtH :1re not unani
ll!Oits i11 snpportii•g the interpreta
tion p11t npon the treaty by the 
tinitE>(l States govennnent. In the 
cas<~ of tho 1Inited States ~.'. Law
rence, decided hv the United States 
Circuit CoUl't, Southem Distriet of 
New York, in 187(), the view held 
hy the Amcriean government is up
held (Cox, Criminal Law Cases, 
vol. xiii. p. 3Gl ). But thiR con
struction is repuclia.tPcl, and the view 
expressed by the British government 
approved, by the Court of Appeals of 
Kentucky, in April, 1878, in the case 
of the Commonwealth 11. Hawes. 
(Law Times Rep. N. S. vol. xxxix. 
p. SO). See alRo Spear on the l.~uv.r 
of Extradition (Albany, 1879), Part 
I. of which contains an able argu
ment in support of the British con-

tention. Canadian jurists have in
clined the other way. Thus .Judge 
Ramsay ch~cided in the Court of 
(-!n<'en's Bench for Montreal, in 
February, 1874, that so much of the 
imperial extradition act of 1870 as 
was ineoHHistent with the Ashbur
ton treaty of 18112, was not neces
sarily to 'ue h:ld as being in force in 
Canada; nnt1l, at least, an order of 
the queen in council should be is
sued, under the fifth sedion of the 
said act, applying the act to a par
ticular foreign state; which order, it 
seems, has not been promulgated. 
Lower Canada Jurist, vol. xviii. 
p. 200. And see Mr. Blake's letter 
(cited in the previoos note), p. 21. 

u Canadian Orders in Council, 
pp. 381-409. Treaty between Gnmt 
Britain and France, of Ang. 14, 
1876; and other similar treaties. 
prefixed annually to the volnmes of 
the Htatutes of Canada. 
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any new treaty or convention for the purpose of extra- Extradi-
tion law 

dition, that special arrangements should be made for in canada. 

carrying out the same in Canada, by the direct action 
of the Canadian authorities. And, in the ev"ent of it 
being found impossible to conclude a new treaty with 
the United States, that the sanction of the imperial go
vernment should.be given to Canadian legislation upon 
the subject; such legislation to be reciprocal, if possi-
ble, but, if that be not attainable, then•without recipro-
city. This proposal is the more reasonable, and likely 
to be finally carried out by common consent, inas-
much as the general principle of local legislation 
in reference to the extradition of criminal offen~ers 

has been ~peatedly recognized and applied in the case 
of various British colonies.v 

Meanwhile, the Canadian government has not lost 
sight of its claim to deal, by legislation in Canada, with 
the general question of extradition. 

On April 10, 1877, the dominion House of Commons 
agreed to a series of resolutions, upon which a joint 
address to the queen was adopted, by both branches of 
the Canadian parliament,· representing that, inasmuch 
as· they possessed all the powers necessary for the pur
pose, they. ha(i passed a bill- which was afterwards 
assented to by the governor-general- to make provi
sion by one Canadian law for the execution, as respects 
Canada, of all arrangements made between her Majesty 
the queen and foreign states for the extradition of fu
gitive criminals; that, by the eighteenth section of the • 
imperial act of 1870, above mentioned, it is enacted 
that by order in council the provisions of any colonial 
law to provide within the colony for the surrender of 
fugitive criminals may be substituted for the clauses of 
the imperial act to the same effect; that the provisions 

v Mr. Blake's letter (above cited) of Juue 27, 1876, pp. 17, 18. 
14 
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of the said imperial act are unsuitable for Canada; tha.t 
the Imperial Parliament be invited to repeal these pro
visions ; and that meanwhile her Majesty, by order in 
council,"should suspend their operation, in order that 
the Canadian statute of 1877 ( 40 Viet. c. 25) may have 

. force and effect, in lieu of the same.w 
In reply to this joint address, the •governor-general ·. 

was informed, by despatch from the colonial ·secretary, 
dated Feb. 5, 1g7s, that the imperial government were 
not willing at present to suspend in Canada the opera-

Cornmis- tion of the extradition act of 1870, inasmuch as the 
sion on • f h · ' 
Jaw or i'x- qucstwn of the extradition relations o t e emp1re With 
tnulilion. f(weign powers was under consideration by a royal 

00~~~00~ • 

On May 30, following, the royal commission ap
pointed to inquire into and consider the working anq 
effect of the existing law and treaties relating to the 
extradition of persons aceuscd of crime presented their 
report. They recommended thnt treaties for the sur
render of criminal offenders to foreign powers should 
no longer bo regarded as indispensable ; but that, while 
the Crown should still retain tho right to enter into 
such treaties, Rtatutory power should be granted to the 
proper authorities to deliver up fugitive cri~inals, upon 
application, wherever such an arrangement could be 
made in a suitable mitnner, irrespective of the subsist
ence of any treaty between Great Britain and the state 
against whose law the offence had been committed. 
Imperial legislation will, of course, be necessary to 
effect this change. Meanwhile, the commissioners re
.frain from recommending any alteration in the existing 
law on this subject,- at least~ as reg"ards the colo
nies.¥ 

w Canada Com. Journals, 1877, Y Commons Papers, 1378, C. 
p. 238. 2039. 

X Ibid. 1878, p. 45. 
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Accordingly, the Canadian act of 1877 remains in 
abeyance, for the present; and all extraditions in 
Canada, other than those which are carried out under 
the Ashburton treaty, must be conducted pu"rsuant to 
the provisions of the imperial statutes.z 

All new extradition treaties negotiated bebveen the 
British government and foreign powers are invariably 
made "applicable to the colonies and foreign possessions 
of the two high contracting parties." • The requiDition 
for the surrender of a fugitive criminal, who has taken 
refuge in a colony, is addressed to the governor, or 
chief executive officer thereof, through the chief con
sular officer of the power applying for the crimi-nal. 
The gove!nor disposes of the requisition in accordance 
with the provisions of the treaty. But he may either 
grant the surrender or refer the matter to the imperial 
authorities. The British government usually reserves 
to itself the right to make special arrangements for the 
surrender of criminals from the colonies,- conducting 
the same, as nearly as possible, in conformity with ex
isting treaties.a 

Here, mention may appropriately be made of a case 
arising out of an extradition treaty between Great 
Britain a~d France, which gave rise to much corre
spondence, and led to a rebuke being administered by 
the secretary of state for the colonies to the governor
general of Canada, for his action in the matter : -

In August, 1866, one Lamirande was apprehended in 
Canada; on a charge of forgery committed in France, under 
a warrant issued by the governor-general, on the requisition 

z C. J. Dorion,•Court of Queen's 
Bench, Quebec: 1 ... C. Jurist, vol. 
xxii. p. 111. C. J. Harrison, Onta
rio Practice Rep. vol. vii. p. 275. 
And see Mr. Blake's letter, above 
cited, of June 27, 1876, p. 16. 

• For various extradition trea
ties, with the orders in council to 

give effect thereto, see Canada Or
ders in Council, pp. 38!-409. For 
later ones, see the pretlx to Canada 
Statutes of Hl77, 1878, and 1879. 
For a list of all snch treaties in 
force up to November, 1878, see 
Colonial Regulations, 1879, p. 309. 
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of the French consul-general. Lamirande was committed to 
gaol, with a view to his surrender, as a fugitive criminal, 
under the extradition treaty., But he applied for a writ of 
habeas cotpus, in order that the validity of the proceedings 
against him might be determined by the Court of Queen's 
Bench, at Montreal. While his case was still under con-

• sideration by the court, the governor-general, acting on the 
advice of the solicitor-general for Lower lJanada, signed the 
warrant of extradition, which was promptly carried out; and 
Lamirande was d~ivercd up to tho agent of the French go
vernment. This appears to have been done in ignorance of 
the fact that the court was actually deliberating on the pri
soner\; case, and moreover with an idea that his legal rights 
would not be prejudiced by the issue of a warrant for· his 
extradition. But, owing to some delay in the proceedings 
before the court, no order was made for the issue •of the writ 
of habea.s corpus, until the day after Lamirande's smrender. 

N everthe1css, the conrt continued to deliberate on the case, 
and decided that "the pretended warrant of arrest, al
leged to have been issued in France, and all the proceedings 
taken with a view to obtain the extradition of the petitioner, 
were unauthorized " by the imperial statute passed to give 
effect to the extradition treaty with France, and were "ille
gal, null and void, awl that the prisoner was therefore enti
tled to his discharge." But, as the judge went on to state, 
the prisoner" is now probably on the l1igh seas, swept away by 
one of the most audaeious and successful attempts to frustrate 
the ends of justice which has yet been heard of in•Canada." 

The governor-general (Lord Monck), in a series of de
spatches in answer to the request of the imperial govern
ment, gave full explanations of the proceedings taken in this 

'· case, and assumed direct responsibility for the miscarriage of 
justice which had occurred. At the same time, he pointed 
out that the blame for what had happened ought to rest with 
those who, having charge of the prisoner's interests, had 
neglected to act with sufficient promptitude on his behalf. 

In reply to these despatches, the colonial secretary, in a 
despatch dated Nov. 24, 1866, while giving the governor
general credit for the best intentions, rehnked him for his pre
cipitancy in the matter, and for his neglecting to ascertain 
whether the prisoner was under the protection of the queen\; 
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bench, before authorizing his surrender to the French authori
ties. "The omission to take this precaution has led to a most 
unfortunate abuse of your authority." "A great scandal has 
taken place, and an insult has been passed upon tht3 dignity 
of the law, and the regular administration of justice in the 
Canadian courts." "I am obliged, therefore, with whatever 
reluctance, to expr~ss my decided disapproval of the course 
which your Lordship was induced to adopt.'' 

With the conduct of the Canadian officers who had taken 
part in this transaction, the colonial secre~ry was not con
cerned to deal. They "are responsible to their superiors, and 
their superiors to the parliament, the constituencies, and the 
public opinion of Canada." But "the explanations hitherto 
afforded by your solicitor-general of his conduct in obtaining 
the warrant, whilst the case was actually under the hea1!ing 
of the judge•, would not have been deemed satisfactory by her 
Majesty's government." 

Subsequently, the British government made an official re
quest to the French authorities for the surrender of Lamirande, 
on the ground that his extradition was unauthorized by the 
treaty of 1843, and the British statute confirming the same, 
inasmuch as the demand for his extradition had been irregu
larly preferred, and that the offence charged against him was 
not a crime contemphtted by the treaty. The French go
vernment, however, demurred to these conclusions. At this 
junctme, Lamirande himself made known to the imperial 
government.his desire to renounce all claim to be surrendered, 
and stated that he wished to remain in France to undergo 
the punishment awarded to him. As he had previously in
vited the interference of her Majesty's government on his 
behalf, this later request was duly communicated to the sec
retary of state for foreign affairs. Whereupon the British 
ambassador at Paris was instructed to state that her Majes
ty's government no longer insisted on their application for 
Lamirande's release; although "their abstaining from doing 
so must not be construed into an admission on their part 
that there were not sufficient grounds for insisting upon 
it." b 

And thus this vexatious case was brought to an amicable 

b Canada Sess. Papers, 1867-68, no. 50. 
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conclusion, after exciting strong feeling in Canada, and en
dangering the good understanding between the governments 
of Great Britain and of Fmnce; perilous consequences which 
might lutve been avoided, if the Canadian government had 
manifested a proper discretion, and a due regard for private 
right::~ . 

The naturalization of aliens, and theh- relea,se from the ·. 
obligations they inherit as natural-born subjects m the 
country of thei, birth, is another mutter which is pro
perly effected by means of treaties. between sovereign 
states. 'I'his subject has repeatedly attracted attention 
in the British colonies, and has given rise to much cor
rel'l,pondence between the imperial and colonial govern-
ments. • 

By the Imperial Act 7 and 8 Viet. c. 66, passed in 
1844, the secretary of state was empowered to grant 
certifieates of naturalization to aliens, which conferred 
upon them all the rights and capacities of British sub
jects, except in regard to certain political privileges. 
But this act was limited in its operation to the United 
Kingdom. 

Accordingly, jt became customary for naturalization 
laws to be passed by the loca,l legislatures, on behalf of 
aliens resident in the colonies; and, by the Imperial Act 
10 and 11 Viet. c. 83, passed in 1847, it w~~s declared 
that all statutes heretofore passed by any colonial legis
lature in the queen's dominions, for naturalizing per
sons within the respective limits of such colonies, shall 
be valid and effectual therein, and likewise all future 
acts to the same purport, cubject to confirmation or, 
disallowance by her Mnjesty. But, whenever aliens, 
so naturalized by colonial laws, pass beyr.md the limits 
of the particular colony, they lose all claim to be con
sidered as British subjects.c 

c See Earl Grey's Despatch of 10 and 11 Viet. c. 83, was repealed 
Sept. 25, 1847; Canada Leg. Assem. and re-enacted by Act 33 Viet. c. 14. 
Journals, ~848, p. 42. The Act When a naturalization bill is pro-
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In 1865, the imperial government enlarged the privi~ 
leges of foreigners naturalized in any British colony, by 
enabling them - under certain restrictions, and for a. 
limited period- to obtain passports, signed by the go~ 
vernor, as "naturalized British subjects," which would 
afford to them protection for a certain specified time • 
when travelling abroad. Such passports, however, • 
confer on the bearer no claim to British protection in 
the country of their birth.d • 

In 1870, an amended naturalization act was passed 
by the Imperial Parliament, which entitled aliens who 
ha.d received certificates of naturalization from the sec~ 
retary of state (to be gran ted under certain specified 
conditiooo) to claim all political and other rights of 
British subjects, excepting that, when in the country 
of his birth, an alien should be liable to his original 
allegiance therein, " unless he has ceased to be a sub
ject of that state in pursuance of the laws thereof, or 
of a treaty to that effect." And this act empowers 
naturalized aliens to divest themselves of their original 
status,- and British subjects to renounce their alle
giance to the British Crown, with a view to being 
naturalized in a foreign state,- in any case where her 
Majesty has entered into a convention with a foreign 
state, for• the purpose of giving effect to such a renun
ciation of allegiance. But this act does not extend to 
the colonies.e 

The continued inconveniences and disabilities to German 

l ' h G · C d d b emigrants w uc erman emigrants to ana a are expose y to ca. 

reason of the partial benefits afforded to them by na- ~;~ada. 
turalization under the colonial law, which leaves them 

posed in any colony. the governor 
should ascertain whether his instruc
tions do or do not require the inser
tion tl1erein of a suspending clause. 
He should al~o take care that words 
are mserted in the terms of the 
statute, coufiuing the privileges 

granted to the Hmits of the colony. 
CoL Rules & Reg. 18'79, c. 14. 

d Ibid. And see Canada Sess. 
Papers, 1867-68, no 74. 

e 33 Viet. c. 14; Canada Orders 
in Council, 1876, p. lxxii. 
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still liable to be claitned as German subjects when 
travelling abroad or on a return to their native country, 
induced the Canadian privy council to request the 
governor"'general to write to the secretary of state for 
the colonies and represent this grievance. Accord-

• ingly, the Earl of Dufferin, on Nov. 16, 1872, ad-
• dressed a despatch to the Earl of Kitnberley ·on the 
subject, and requested that her Majesty's government 
would take meas.ures to obtain for aliens naturalized 
in Canada precisely the same rights as those which are 
conferred by naturalization in the United Kingdom. 
':rhe receipt of this despatch was acknowledged; but no 
actio.n was taken thereon by the British government.r 

Accordingly, on April 21, 1873, the Canadian House 
of Commons pa,ssed an address to the queen, praying 
tha.t, pursuant to the provisions of the imperial natu
ralimtion act of 1870, al>ove mentioned, her Majesty 
would be pleased to negotiate naturalization trea,ties 
with the Gcrnmn and other foreign states, under which 
legally naturalized foreigners in Canada may no longer 
Lc subjected to the disabilities of a divided allegiance, · 
but, on formally renouncing their native allegiance, may 
become entitled to all the privileges of native-born 
British subjects. 

A despatch in reply to this address, dated ·septem
ber 3, 1873, was transmitted by the governor-general 
to the Honse of Commons, on May 6, 18 7 4. It enclosed 
a memorandum from her M~:0esty's secretary of state 
for foreign aff.:<tirs, which stated that the imperial go
vernment were prepared to phce aliens naturalized in 
any British colony, out of Europe, on the same footing, 
so far as passports and protection in foreign countries 
are concerned, as aliens naturalized in England under 
the act of 1870. But it suggested that a compliance 

f. C~uada Sess. Papers, 1873, no. 66. 
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with the request for the negotiation of naturalization 
treaties would prove less advantageous to aliens natu
ralized in the colonies than the existing practice,
inasmuch as no such treaties could be negotiated, ex
cept upon the basis of a five years' residence in the 
colony of the alien who desired to be allowed to change • 
his allegiance. The only way in which the objections 
urged could be satisfactorily overcome would be by an 
extension of imperial naturalization to.the colonies, the 
expediency of which is under the consideration of her 
Majesty's government.g 

No further imperial legislation having taken place 
regarding naturalization, in the mean while the C~na
dian Houll:e of Commons, on April 5, 1875, again ad
dressed her Majesty on the subject, representing that 
the extension of the naturalization act of 1870 to the 
colonies would not meet the just expectations of the 
Germans and other naturalized foreignerR in Canada, 
inasmuch as the passports granted under that act, 
though permanent, are expressly declared to be in
valid in the state in which the individuals concerned 
were formerly subjects, the place of all others in which 
they desire to be protected in their acquired rights Naturali

and privileges. The house, therefore, reiterated their zGation of i ermans 
request, that her Majesty would be pleased to enter jn Cana-
• . da. 
mto a treaty with the German states (such as has 
been already negotiated between Great Britain and 
the United States; and between the United States of 
America and Germany); so that her Majesty's natu
ralized German subjects in Canada, after a residence 
therein of from three to five years (as may be agreed 
upon by the ·contracting powers) may become entitled 
to all the rights, privileges, and immunities of British 
subjects, in any part of the world, and in as full a 
measure as if they were native-born British subjects. 

g Canada Sess. Papers, 1874, no. 54. 
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In a despatch dated Aug. 4, 1875, the colonial secre
tary acknowledged the receipt of the foregoing ad
dress; but intimated that her Majesty's government 
were unable, at present, to make any progress towards 

• a compliance therewith, but would resume the conside
• ration of the whole question hereafter.h 

Right of 
aliens to 
hold pro
perty in 
Canada. 

No communication has since been niade to the Cana
dian Parliament on this subject. But in March, 1879, 
the attention of· the governor-general was directed to 
the matter, by a deputation of senators and members 
specially intereHted in the removal of the disabilities 
which continue to devolve upon German emigrants in 
Cau.ada, and his Excellency promised to bring the ques-
tion under the notice of her Majesty's ministers. 

While by the ninety-first section of the British North 
America act, 1867, the dominion parliament is exclu
sively empowered to legislate upon "naturalization and 
aliens," it has been assumed that, by the ninety-second 
section of this act,- which empowers provincial legis
latures to exclusively make laws concerning "property 
and civil rights in the province,"-these legislatures are 
competent to authorize aliens to hold and transmit real 
estate.i 

Mention has already been made (ante, pa.&e 154) of 
the serious questions which have arisen in various Bri
tish colonies, from the large and indiscriminate influx 
therein of Chinese, under the treaty with China. 

Imperial Dominion exereisable over Self-governing Colonies : 
f. By appeals to the eo~wts of law and to the privy eouneil. 

Legislation by the Imperial Parliame~t, as has been 
already pointed out, is not subject to be reviewed and 

h Canada Commons Journals, The dominion naturalization acts, 
l.876, p. 63. which apply to all the pmvinces, 

i Rev. Stats. Ontario, c. 97. Ma- contain no provisions of thi~ nature. 
nitoba Stats. l.873 (37 Viet. c. 43). 
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annulled by any court of law within the realm. Par
liament itself, in its collective capacity, is the highest 
court in the kingdom, and is necessarily the supreme 
judge of the proper limits of its own jurisdiction and 
powers; and it is not either constitutional or lawful for • 
an inferior cot!rt to question the propriety or the dis: 
cretion of any act done or passed by the Imperial Par
liament) 

Within the limits of every colony 8r province having 
representative institutions, the local legislature is in
vested with a similar supreme authority and jurisdic
tion: k subject of course to the discretion of the Crown 
in assenting to or disallowing colonial enactm.@onts; 
and suBject, moreover, to the determination of the 
question, whether the legislature has exceeded its 
competency, and the lawful bounds of its prescribed 
powers, on any gtven occasion. 

It is the general condition of all legislation by subor
dinate and provincial assemblies, throughout the Bri
tish Empire, that. the same "shall not be repugnant to 
the law of England." 1 This condition is enforced in 
two ways: firstly, as has been elsewhere shown, by 
the right and duty of the Crown to disallow any act 
that coptravenes this principle ; m secondly, by the 

· decision of the local judiciary in the colony, in the 
first instance, and ultimately of her Majesty's impe
rial privy council, upon an action or suit at law, duly 
brought before such a tribunal, to declare and ad
judge a colonial, dominion, or provincial statute, either 
in whole or in part, to be ultra vzres and void, as being 
in excess of the jurisdiction conferred upon the legis
lature by vihich the same was enacted, or at variance 
with some imperial law in force in the colony ; or 
otherwise, by a similar decision, to confirm and approve 

j See ante, p. 191. 
k See pvst, p. 368. 

I See ante, p. 133. 
m See ante, p. 138. 

Plenary 
powers of 
local I.egio
latures. 

Their le
gislation 
not toLe 
repugnant 
to Eno-
lish l:~w. 
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of the legality of the act the validity of which ha.d 
been impugned.n 

Intcrprc- The power of interpreting colonial statutes, and of 
t.ation of d 'd' • } · · ' } ffi ' colonial CCI mg upon t 1e1r const1tutwna e ect and validity, 
statutes is a common and inherent right, appertaining to ail her 
by the • ~ ~ 

courts. • Mt~jest,y's courts of law before which a question arising 
out of the same could be properly sub:Uitted for adju
dication.0 

App<'als 
to the 
Crown in 
CUIJileiJ. 

We have elsewhere discussed this subject, at consi
derable length, in connection with legislation in the 
several provinces of the dominion of Canada, as well 
as in respect to legislation by tho dominion parlia
mm'\ot: P it is unnecessary therefore to enlarge upon 
the question any further in this section; ana-we may 
proceed to show the extent and method of control 
which is still· exercised by the Crown over all the 
colonies and dependencies of the empire, through the 
inRtrumentality of the privy council. 

'I'he sovereign, as the fountain of justice, is consti
tutionally competent to receive petitions and appeals 
from all her colonies and possessions abroad, upon 
whatever regulations and conditions may be defined 
and imposed by the authority of the Crown in counciL 

Such petitions or appeals are referred to tpe consi
deration either of the judicial committee of the privy 
council, or of some other committee of that body, upon 
whose report the decision of the sovereign is pro
nounced. rrhe reference may be made either upon an 
appeal from an inferior colonial court, or on a petition 
or claim of right, or on a petition praying for the 

n Mr. Secretary Cardwell, Hans. 
Deb. vol. clxxxv. p. 1320. And 
see the judgrnPnt. of the privv coun
cil in the Queen ''· Burah, '3 App. 
Cas. 889. For other precedents of 
such judicial decisions, see post, p. 
376. . 

0 See Law Magazine for August 

1867, p. 287. La llevue Critique, 
&c., du Canada, Janvier, 1871, p. 
117; ibid. Janvier, 1872, p. 51; 
ibid. Avril, 1872 and Avril, lti73. 
Commons Papers, 1847-48, vol. 43, 
pp. 624-671. Jbid,l649, VOl. XXXV, 

p. 57. 
P See post, pp. 375-387. 
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redress of a grievance that is not within the pre
scribed jurisdiction of other courts or departments 
of state, but which the Crown is willing to enter-
~~q 0 

If the matter of grievance or complaint be one that J~1dici~l 
• 1 • bl b 1 1 'b 1 . ld b comnuttee IS proper y cogmza e y a ega tn una, It wou e .ofthe 

referred to the jl_ldicial committee of the privy council, r~~;~cil. 
which, by the Act 3 and 4 Will. IV. c. 41, in addition 
to its ordinary functions as a court. of appeal from 
inferior courts of law, is empowered (by sec. 4) to 
consider "any matters whatsoever" that the Crown 
shall think fit to refer to it.r It has, however, been 
decided that this clause will not justify a referenc~ to 
the judicf.:tl committee of anything whatever that could 
not be properly entertained by, or come before, the 
Crown in council. For example, this committee could 
not advise upon questions of general or political policy, 
for that is the especial province of the cabinet council ; 
neither could it advise in criminal matters, in which, 
except in certain colonial cases, no appeal to the privy 
council is allowed by law." 

With a view to increase the efficiency of the judicial 
committee, it is customary to summon to the privy coun
cil judge~, and men of eminence in every branch of 
legal study, expressly that they may assist at the de
liberations of the same.t And in 1871 by the Act 34 
and 35 Viet. c. 91, four additional paid judges were 

q Stephen, New Ccimnientaties, 
ed. 1874, vol. ii. p. 461; Regina ~·. 
Bertrand, P. C. Appeals, vol. i. p. 
520. And see Canada Assem. Jour. 
~861, p. 176. 

r Todd, Pari. Govt. vol. ii. p. 624. 
Finlason, History, Constitution, 
and Character of the Judicial Com
mittee of the Privy Council. Lon
don, 1878. 

• Hans. Deb. vol. 209, pp. 977, 
984. But the Crown may, by its 

prerogative, review the decisions of 
all colonial courts, criminal as well 
civil, unless this prerogative bas 
been expressly annulled by charter 
or statute, though an appeal, in a 
criminal case, is rarely entertained 
by the privy council. Forsyth, 
Const. Law, p. 379. Macpherson, 
P. C. Practice, ed. 1873, p. 60. 

t Todd, Parl. Govt. vol. ii. p. 
625. 
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added to the judicial committee for the like purpose. 
By the Supreme Court of Judicature Act, 1873, sect. 21, 
her Mnjesty in council was empowered to transfer 
the jurisfliction of the judicial committee to the new 

• Court of Appeals created by that statute. But by the 

Hr•Jwficial 
pff,•d' of 
i"q)('rial 
appellate 
jurisdic
tion. 

• amending act of 1875, the operation of this section was 
suspended; and, by the twenty-fourth. section of the 
appellate jurisdiction act of ] 876, it was repealed, and 
new provisions an acted to maintain the existence of 
the judiciaJ committee of the privy council, and to 
strengthen the point of connection between that body 
and the House of Lords, as the ultimate courts of 
apr-cal for the British Empire." 

'fhc appellate jurisdiction of the queen in eouncil is 
retained for the benefit of the colonies, not for that of 
the mother country. It Rccures to every British sub
ject a right to claim redress of grievances from the 
'rhronc. It provides a remedy in certain cases not 
falling within the jurisdiction of ordinary courts of jus
tice; it removes causes from the influence of local pre
possessions; it afft>rds the moans of maintaining the 
uniformity of the law of England in those colonies 
which derive the grea,t body of their law from Great 
Britain ; and it enables suitors, if they thi\}k fit, to 
obtain a decision in the last resort from the highest 
judicin.l authority and legal capacity existing in the 
metropolis. It is true that in a colony which possesses 
an efficient court of appeal, it may be seldom necessary 
to have recourse to this supreme tribunal. Neverthe
less its controlling power, though dormant and rarely 
invoked, is felt by every judge in the empire, because 
he knows that his decisions are liable to oe submitted 
to it. Under such circumstances, it is not surprising 
that British colonists have uniformly exhibited a strong 

u Charley's Judicature Acts, 3d ed., 1877, pp. 32, 1014. 
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desire not to part with the right of appeal from colo
nial courts to the queen in counciV 

Since the establishment of responsible government 
in the principal British colonies, the supreme interpre
tation and applicatiol'l of the law upon appeal to the • 
mother countrY. has become almost the sole remaining. 
exercise of power exercised through the Crown over 
the self-governing dependencies of the reahn. But, even 
in the colonies which have been· et1trnsted with the 
largest measure of local self-government, the right of 
appeal to the privy council continues to be regarded 
with the greatest respect and appreciation.w 

This is, moreover, one of the rights of the "l'lub
ject witl't which the Crown, by its mere prerogative, 
cannot interfere ; for the Crown has no power to de
prive the subject of any of his rights. Although, with 
the consent of the other branches of the legislature, 
the Crown is enabled to exercise this power.x 

Thus, by the act passed by the parliament of Canada, Supreme 

in 1875, "to establish a Supreme Court, and a Court of 2~~~~,~: 
Exchequer, for the dominion of Canada," it is enacted 
that " the judgment of the Supreme Court shall in all 
cases be final and conclusive, and no appeal shall be 
brought .from any judgment or order of the Supreme 
Court to any Court of Appeal established by the Parlia
ment of Great Britain and Ireland, by which appeals or 
petitions to her Majesty in council may be ordered to 
be heard: saving any right which her Majesty may be 
graciously pleased to exercise by virtue of her royal 
prerogative." Y 

But this act does not deprive the subject in Canada, . 
v Evidence of Mr. Henry Reeve, 

before the Lords' committee on 
appellate jurisdiction, 1872, pp. 17, 
34. And see Chalmers's Political 
Annals, pp. 304, 671, 687. 

w See Hans. Deb. vo!. ccii. p. 
1284; vol. ccviii. p. 930. 

x Forsyth ConRt. Law, p. 378. 
Y Can. Act, 38 Viet. c. 11, sec. 47. 

See aloo, the acts making further 
provision in regard to these courts, 
of 39 .Viet. c. 26; and of 42 Viet. 
c. 39. 
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of the right to appeal from the judgment of the Court 
of Queen's Bench, or court of review, direct to the queen 
in counciJ. Appellants therefore have the choice of 
carrying their suit for final determination either to the 

• Supreme Court of Canada, or to the judicial committee 
. of the privy council.z 

It has since been decided by the judicial committee, Hi~llt of 
"Pl"'"l to 
p•·i,·y 
L:OUIH'il. 

that, notwithstanding the foregoing statute, the judicial 
committee are competent, in rmy proper case, to advise 
her Majesty to allow an appeal to the privy council from 
n judgment of the Supreme Court of Canada." 

And, in 1876, the judicial committee decided that an 
act""of the Quebec legislature transferring the right of 
trying election petitions from the Legislative !\.ssembly 
of the province to the judges of the Superior Court, which 
declared that "such judgment shall not be suscepti
ble of appeal," did not thereby infringe on the preroga
tive right of the Crown to hear appeals; which right 
cannot be taken away by any sta.tute, except by expreHs 
words. Bnt from the peculiar nature of this particular 
act, to which the Crown had assented nnd which affected 
the rights and privileges appertaining to the Legislative 

z De ·GaRpe et al. v. Bessener et 
at. Law Times Rep. N. S. vol. 
xxxix. p. 550. In 1878, the Court 
of Queen's Bench at MontreuJ de
cided, in the case of the City of 
Montreal v. Devlin, that leave to 
appeal to the privy council from a 
judgment of the Court of Queen's 
Bench, Quebec, must be granted, 
upon the application of one party to 
the suit, notwithstanding that the 
adverse party had previously ob
tained leave, on application to an
other judge in chambers,· to appeal 
from the same judgment to the Su
preme Court of Canada. ''Vhatever 
might be the inconveniences result
ing from the allowing in the same 
case of a double appeal, to two sepa
rate tribunals, whose decisions are 

each held by htw to he illpreme and 
tin:d, the court could not refuse to 
grant the appeal to the privy coun
cil, being equally bound HO to do by 
the pt;ecise text of the law, as was 
the judge in chambers to allow the 
appeal sought for to the Supreme 
Court. It will be for the legblatnre, 
hereafter, to prevent a recurrence of 
this anomaly. (Lower Camtda 
Jurist, vol. xxii. p. 136.) ln this 
particular case, however, the parties 
to the suit finally ctme to a compro
mise, so that neither appeal was 
prosecuted. 

" St. Andrew's Church, Mon
treal, v. Johnston; Appeal Cases, 
vol. iii. p. 159. Law Times Rep. 
N. S. voL xxxvii. p. 556. 
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Assembly independent of the Crown, it was evident 
that it could not have been the intention of the legisla
ture to have created a tribunal which should be liable 
to have its decisions reviewed upon an appe"al to the 
Crown, under its prerogative.]) 

In order to ratify by the authority of Parliament the • 
principle asserted in the case of St. Andrew's church, 
Montreal, above cited, that no British subject throughout 
the queen's dominions shall be depriood of the liberty 
of appeal to the privy council, it was provided in the 
:fifty-first section of the South Africa union act, 1877, 
that no act of the union parliament shall be construed 
to abridge the right of appeal to the queen in couHcil 
from any judgment of the general Court of Appeal to be 
hereafter established in South Africa. 

Imperial lJominion exercisable over Self-governing Colonies : 

g. By the grant of honours and titular distinction.~ in the colonie8. 

Having passed uniler. review the use and control of 
the various prerogatives of the Crown that are inci
dental to the ordinary administration of government in 
a limited monarchy, we have next to consider certain 
extraordi:aary prerogatives appertaining to the sove
reign, which are exceptional in their nature and personal 
in their exercise, and which, accordingly, are not trans
missible from the Crown by any general delegation, bnt 
are only confided as a matter of high trust to certain 
eminent public functionaries who are specially commis
sioned by the sovereign to administer the same. These 
are, firstly, the prerogative wherein the sovereign acts 
as the fountain of honour; secondly, the prerogative 
of mercy. These prerogatives, from their especial cha-

b Theberge v. Laudry, Appeal Cases, vol. ii. p. 102; Law Times Rep. 
N. S. vol. xxxv. p. 640. 

15 
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racteristics, are not included in the ordinary delegation 
of powers to a governor or a lieutenant-governor, but are 
either reserved for the exercise of the sovereign directly, 
or are adrninistered by a viceroy or governor-general by 

• express delegation to him as the queen's representative.c 
J>rcroga
tive of 
honour. 

How a<l
ministercll 
in the 
colonies. 

It iRa constitutional pr:inciple of great importance that 
all honours conferred upon individuals in any part of ·. 
the ernpire should emanate from the highest source of 
authority and dignity. 'rhey should be bestowed, as 
fitr as possible, by the spontaneous action of the sove
reign, and not necessarily or exclusively at the insti
g:ttion of others. Nevertheless this prerogative, like 
ev<i!J·y other function of royalty, must be exercised 
with the concurrence and upon the respon.~ibility of 
ministers; and recommendations in respect to the same 
are suitably tendered to the sovereign by the prime 
minister. <I 

In regard to the distribution of honours in the colo
nicE~, IJord Elgin, when governor-general of Canada in 
185i), wrote to the coloninJ secretary (the Duke of New
castle) as follows : "Now that the bonds formed by com-
mercial protection and the disposal of local offices are 
severed, it is very dcsimble that the prerogative of the 
Crown, as the fountain of honour, should be ~mployod, 
in so far as this can properly be done, as a means of 
attaching the outlying parts of the empire to the 
throne." " As a general rule, imperial honours should 
appear to emanate directly from the Crown, on the 
advice, if you will, of the governors and imperial minis-

e Earl of Carnarvon's Despatch to 
Governor Hobinson, of New South 
Wales, Oct. 7, 1874, in Commons 
Papers, 1875, vol. liii. p. 677. 
And see Sir ,Johu A. Macdonald's 
Memorandum as minister of justice, 
dated Jan. 3, 1872, to the governor
general of Canada. Canada Sess. 
Papers, 1877, no. 89, p. 332. 

d Todd, Pari. Govt. i. 366. Hans. 
Deb. vol. cxcii. p."l813; vol. cxciii. 
p. 18:~5; vol. ccxxiii p. 975. And 
see Ma1·tin, Life of the Prince Con
sort., vol. iii. p. 478. Torrens, Life 
of Melbourne, vol. U. p. loU. \Vel
liugton's Despatches, 3d series, vol. 
7, pp. lSO, 366. 
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ters, but not on the recommendation of the local 
executives. " e 

This principle has been generally recognized in the 
exercise of this prerogative in the colonies. l{ules and 
regulations in regard to honours and tables of prece
dence, and decisions to determine controverted ques
tions arising out of the same, are communicated to 
colonial governors by her Majesty's secretary of state 
for the colonies. • 

In the absence of and subject to any imperial or colo-
nial enactment, or any royal declaration or instructions 
decisive of or bearing on the question, the precedence 
to be given to British subjects resident in any colooy 
must be d~ttermined by the governor, as representing the 
Crown in its clutracter of the fountain of honour. 

'fhe sixth ch11pter of the "Official Rules and Regula
tions for her Majesty's Colonial Service" (edition 1879), 
deals with this question, and treats of precedency, the 
conferring of the decomtion of "the Victoria cross," 
military and naval salutes, and colonial uniforms. In 
regard to precedence of colonial officers, it is stated that 
this is, in some cases, regulated by colonial enactments, 
to which the Crown must necessarily have assented by 
royal charters, by instructions communicated either 
under th~ royal signet and sign-manual through the 
secretary of state, or by authoritative usage. In the 
absence of any such special authority, governors are 
directed to guide themselves by the subjoined table. 
It may be serviceable in this connection to compare 
the general official table of precedence with the special 
table for use within the dominion of Canada,- which 
was transmitt~d by the quecn's command, after having 
received her Majesty's approval, to the governor-gene
ral of Canada on July 23, 1868, and was published 

e "\Valrond, Letters of Lord Elgin, p. 114. 

Prece
dence in 
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nies. 
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in the dominion official gazette,- pointing out at the 
same time any variations between the ~wo tables arising 
out of the altered circumstances of Canada under the 
British North America act of 1867, and any additional 
rcgulntions since received on.the same subject. · 

Geneml Table I?( Colonial Precerlrmce. 

1. Tlw goverl!Ol', lientenant-gover
UOl', Ol' offieel' administering 
tile government. • 

2. Tlw ~unior ollieer in command of 
tho Lmops, if of the rank of 
gt;neral, awl the officer in eom
m:uul of hl'r Majesty's naval 
fol'ec~ on the statiou, if of the 

..., nl.llk of an arlmil'al, theil' own 
n~la.tive rank being determined 
by tile queen'~ regulations on 
that subject. 

3. The bishop. 

r Before the removal of Roman 
Catholic di:;abilitieN by the Impe1·ial 
Parliament, prelates of the Homan 
Catholic Chnrch in the British co
lonies were not usually addreHsed 
by the title to which their rank in 
their own church entitled them. 
But on Nov. 20, 1847 (Parliament 
having by a recent act formally re
cog11ized the rank of the Irish Roman 
Catholic prelates, by giving them 
precedence immediately after pre
lates of the established church of the 
same Jegree), a circular despatch 
was addressed to colonial g·overnors 
by Earl Grey, anthorb:ing the 
Roman Catholic prelates to be offi
cially addressed by the title of 
<'• your Grace" or" your Lordship," 
a.~ the case may be. This despatch 
was understood as authorizing 

Talile l!f Pr~cedence for Canada. 

1. The governor-genel'al, or officer 
admiuisteriug the government. 

2. The same as in the gene,ral ta
ble. 

• 

3, 4, 5, 6. The lieutenant-governor 
of the sevel'al provinces of On
tal'io, of Quebec, of Nova Sco
tia, and of New Brunswick. 
[And in their appropriate or
der, the lieuteua.nt-governors 
of provinces afterwards added 
to the dominion.] 

7. Archbishops and bishops, accord
ing to seniority [of con~ecra
tiou].f 

the preced(mce of Roman Catholic 
Church dignitaries to fo]low imnH~
diately after Anglica'h dignitarie8 
of the same order and degree. It 
was afterwards qnalifled, to some 
extent, by a circular despatch from 
the Duke of N ewc[Lstle, dated l\Iay 
a, 1860, which simply recognizPd 
as of " the Episcopate " all chief 
officers of the Romau Church, and 
assigned them positions next after 
"the Episcopate which derives its 
rank fr.om the Queen's letters-pa
tent." This desr>atch further pro
vided that "the dignities of metro
politan, archbishop, or (it may be) 
patriarch, should only be recognized 
by her Majesty's officers when ad
mitted by bishops of each commu
nion as regulating their precedence 
inter se." (South Australia Parl. 



GRANTS OF HONOURS AND TITULAR DISTINCTIONS. 229 

4. The chief justice.h 

5. The senior officer•in command 
of the troops, if of the rank of 
colonel or lieutenant-colonel, 
and the officer in comtm>ud 
of her Majesty's naval forces 
on the station, if of equiva
lent rank; their own relative 
rank being determined by the 
queen's regulations. 

Proc. 1871, jppx. no. 115.) Con
sequent upon a judgment of the 
privy council in 1865, in the case 
of tl1e bishop of Natal,- that while 
the sovereign had undoubted right, 
by virtae of her prerogative, to give 
style, title, dignity, and precedence, 
in all parts of her dominions, she 
had no power to issue letters-patent 
professing to create episcopal sees, 
&c., in colonies possessing represen
tatiYe institutions,- the home go
vernment resolved to refrain hence
forth from isstling letters-patent to 
bishops in such colonies. (Todd, 
Parl. Govt. vol. i. pp. 310-312.) 
This destmyed the last remaining 
vestige of sbte superiority in bi
shops of the Anglican church in the 
colonies, over bishops of other com
munions. Accordingly, the Cana
dian table of precedence places the 
Anglican and Romish bishops on 
an equal footing of precedence, 
giving them place according to seni
ority of appointment. 

s Special precede!lce is assigned 
to " cabinet ministers " in Canada, 
because they forrv. part (under the 
British North. America Act, 1867, 
sec. 11), of the Queen's privy coun
cil for Canada. In England all 
privy councillors have precedence 
of legal functionaries except of the 
lord high chancellor, who is always 
a pri,·y councillor. See Dodd, Ma
nual of Dignities, pp. 50, 51. 

8. Members of the cabinet, accord
ing to seuiority.g 

9. The ~peaker of the Senate. 
9 a. The chief-justice of the Su

preme Court.i 
10. The chief judges of the courts 

of law aud equity, according 
to seniority. 

11. Members of the privy council • 
not of the cabinet. 

12. General officen; of her Majesty's 
arrny serving in the domiuion, 
and officers of the rank of ad
miral irr the royal lla\'y, serv
ing on the British North 
American station, not being 
in the chief comnmud; the-re
lative rank of such officers to 

h This is in conformity wit), the 
English Table of Precedence, which 
places the highest lE>gal function
ary (the lord chancellor) uext after 
the highest ecclesiastical officer (the 
Archbishop of Canterbury), and be
fore the lord president of the privy 
council. Dodd, Manual of Digni
ties, pp. 31-33. 

' The o;ecretary of state for the 
colonies (Sir M. Hicks-Beach), in a 
despatch dated Oct. 31, lb78, ap
proved of an arrangement made by 
the governor-general of Carmela, un
der which all judges of the Supreme 
Court took precedence next after 
the speaker of the Senate (Canada, 
Domiuion Gazette, Dec. 14, 1878). 
But by a later despatch to the go
vernor-general of Canada, dated 
Nov. 3, 1879, the chief-justices of 
the several superior courts of law 
and equity iu the different provinces 
of the dominion, are to take rank 
next after the chief-justice of the 
Supreme Conrt of Canada; and the 
puisne judges of the said Stlpreme 
Court next before the puisne judges 
of the ~Several provincial superior 
courts. Lord Carnarvon, then sec
retary of Rtate, in a despatch of 
Aug. 29, 1877, to Australian go
vernon;, decided that retired judges 
of the supreme courts in Austra.Jia 
should retain the title of " honoura
ble " for life, within the colony, 
with precedence next after the ex-
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6. The members of the Executive 
Council. k 

7. The prefloident of the Legislative 
Council. 

8. The members of the Legislative 
Council. 

9. The Hpe:~ker of the House of As
sembly. 

10. The puisne judges. 

11. Tbe members of 'he House of 
A~sembly. 

12, &c. The remaining orricc-holllers 
in this list indnde various 
he:~us of departments, uot be-

isting jmlgrs of: their Tespcctive 
eourts. Am\ l>y Hi1· l\1.. Ilicks
.Beach's tl('spaLch ol" Oct. ,;)1, lt>7tl, 
Himilar J>rece<lenec! is allowed to 
ox-jiL<lg'ns of all o!,h('r courts; viz., 
n retired chid-justice bdoro actual 
puisno judg,~s, aucl rotirecl puisne 
judge,~ uext after those in service. 
Vietoria, Leg. Assembly Journals, 
1877-78, appx. B. no. 10; and 
Carmela Orders iu Council, &c., pre
ftxed to C\cn. :Stats. for 1879, p. 41. 

i By t.ho Camtd~t militia acts of 
18()8 and 1875, the officer in com
mand of the dominion militia shall 
have the muk of major-general in 
the militia of Canada; and the ad
·jutant-general at headquarters the 
rank of colonel in the militia. Offi
cers of her Majesty's regular army 
shall ::tlways Le reokuued senior to 
militia officers of the same rank, 
whatever be the dates of their re
spective commissions. The relative 
rank and authority of officers in the 

13. 

H. 

be determined by the queen's 
regulations) 

Similar to uo. 5 in the general 
table. 

Members of the Senate. 

15. Speaker of the House of Com
Ulons. 

15 a. Puisne judges of the Supreme 
Court. • 

16. Puisne jndges of the courts of 
law ttnd equity according to 
seniority. 

17. M.em bers of the. House of Com
mons. 

13. Members of the Executive 
Council (proviucial), within 
their province. 

10. Speaker of the Legislative Coun
cil, within his provineo. 

20. 1.1embers of th<1. Le!-);islative 
Council, within their r~roviuce. 

21. Speaker of the Lt>gbhttive As
sembly, within hit; province. 

22. Members of the Legisbtive As
sembly, within their province. 

militia shall be the same as that in 
the regular army. 

By a circular despatch from the 
secretary of state for the colonies 
to colonial governors, dated l\iarch 
17, 1tl7!J, revised re11ulations are 
promulgated with regard to the iu
terchange of visits between officers 
of her Majesty's ships and gover
nors, lieuteuant-goveruors, adminis
trators, aud presidents of colonies. 
Under the nc~w regnlationg provision 
has been made for paying and re
turning vbits, in certain cases, by 
deputy; and it is provided that offi
cers acting temporarily in hi-gher 
civil offices or commands are, in 
respect of visits7 to be upon the 
same footing as if they were con
firmed in such officAs or commands. 
Orders in Couneil, &c. prefixed to 
Canada Statutes for 1879, p. <!2. 

k Before the confederation of the 
British North American provinces, 
and subsequent to the introduction 
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ing members of the executive 
council, and other principal 
officials; but inasmuch as the 
relative importance; as well of 
duty as of position, of these 
functionaries differs according 
to local custom, they need not 
be enumerated here; especially 
as liberty has been given, .as 
will be presen,ly shown, to 
governors of particular colo
nies to fix the precedence of 
local officers of the civil ser
vice therein. • 

In connection with the foregoing table of prece
dence for Canada, her Majesty was pleased to approve 
of the adoption of revised regulations in respect to the 
style and. title to be used by the following person
ages:-

The governor-general of Canada to be styled " his 
Excellency." 

The lieutenant-governors of the provinces to be 
styled "his Honour." 

The privy councillors of Canada to be styled " Ho
nourable," and for life. 

Senators of Canada, executive councillors of the 
provinces, the president of the Legislative Councils, and 
the speakers of the Houses of Assembly in the pro
vinces, tO be severally styled "Honourable," but only 

of responsible government therein, 
it was the rule that when an execu
tive councillor retired from office, 
he was no longer entitled to be 
styled "honourable." An excep
tion was made, however, in regard 
to persons who had served in the 
capacity of councillors "for any 
considerable tir1ae, or with pecu
liar distinction." Such individu
als, upon the recommendation of 
the governor, and by command of 
the sovereign, conveyed ordinarily 
through a despatch from the Hecre
tary of state (and in exceptional 
cases by wanant under the royal 
sign-manual), were permitted tore-

tain the title of "hononrahle," upon 
retiring into private life; with pre
cedence next after executive coun
cillors for the time being, and, 
between themselves, according to 
their seniority upon retirement. 
(Nova Scotia Assembly Jouruals, 
1859, appx. nos. 28 and 3a.). The 
ntle was a.fterwards established in 
every colony under the British 
Crown, that executive councillors 
who have held office " for three 
years., should be permitted to re
tain the title of "honourable" for 
life with the precedence above-men
tioned. New Zealand Par!. Paper~, 
1878, appx. A. 1, pp. H.i-18. 

Titular 
distinc
tions in 
Canada. 
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during office, and the title not to be continued after-
wards. · 

Gentlemen who were legislative councillors, at the 
time of tf1e union, are permitted to retain their title 

• of " Honourable," for life; but legislative councillors 
.in the provinces are not in future to hU:ve that title.1 

llononrs 
eo,,fern•d 
11pon Ca
nadian 
't:t(('S
HH'•Jl ill 

1807. 

Shortly after the passing of the imperial act of 1867, 
for the confederation into one dominion of Canada of 
the various colot1ies of British North America, her 
Majesty was graciously pleased to signify her inten
tion of conferring special marks of royal grace and 
fitvour upon seven principal Can:tdia.n statesmen, who 
had been instrumental in the accomplishment of that 
grent undertaking. • 

Accordingly, upon July 1, 1867, the appointed day 
for bringing into political existence the new dominion, 
the premier of Cnna.da (Sir .John A. Macdonald) was 
created n Knight Comrn:tnder of the Bath. The posi
tion of Companion of the Bath was at the same time 
con (erred upon certain ministers of state in the do
mmJon. Two of tho mor.;;t eminent members of the 
administration, howyver (Messrs. G. E. Cartier and 
A. fJ1

• GaJt ), asked leave to decline the proffered dis
tinction, on the ground thnJ, their prominei;t public 
services and recognized position in Canada, would not 
warrant them in accepting a lower degree of distinc
tion, in the distribution of honours upon this occasion, 
than that which had been assigned to Sir John A. Mac
donald, lest their public usefulness should be thereby 
impaired. After some delay, owing to the technical 
difficulty that there was no precedent for. refusing an 

1 For these despatches, and the House of Commons " from the list 
Table of Precedence for Canada, sec of officA-hearerB in Canada who are 
the yolume of Dorniuion Orders in entitled to be called " honouml)ie " 
Council, Proclamations, &c., pp. was purely accidental. By usage, 
427-429. lt is understood that the the title is always conceded to 
omission of the " speaker of the him. 
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honour which had actually' been conferred upon an 
individual by the sovereign, a method was adopted 
which met the ':iews of these gentlemen, wi~hout les
sening their self-respect or exposing their motives to 
possible misconstruction.m 

On March 23, 1868, the Canadian House of Com- .Case of 

mons passed an ·address, asking for copies of the cor- ~::J~~ 
respondence upon this subject. Upon receipt of the and Galt. 

same, the papers were referred to a ~lect committee. 
On May 15, this committee reported· a recital of the 
facts above stated, and expressed satisfaction that her 
Majesty had since been pleased to raise Mr. G. E. Car-
tier to the dignity of a baronet of the United Kin·g-
dom. While this gracious act had removed any cause 
of misconstruction, so far as Mr. Cartier was concerned, 
the committee observed that it placed Mr. Galt in a 
still more objectionable position. They therefore re
commended the presentation of an address to the 
queen, praying her Majesty to cause such a remedy to 
be applied as might remove the grievance justly felt 
by Mr. Galt. Whereupon, an address to the queen 
was immediately adopted by the J:ouse, and transmit-
ted through the governor-generatn No reply to this 
address was communicated to the house; but, in the 
ensuing year, the dignity of Knight of the Order of 
St. Michael and St. George was conferred upon Mr. 
Galt, in acknowledgment of his official services to the 
Crown. 

In 1859, the g-overnor of South Australia (Sir Prece-
._, dence in 

R. G. MacDonnell) called the attention of the colo- South 
. 1 t t . . d fi . . . th . t bl f Australia. n1a secre ary o certam e mene1es 1n e a e o · 

precedence contained in the " General Colonial Regu
lations," above cited, especially in regard to the position 
of important colonial officers not named in that table. 

m Canada Sess. Papers, 1867-68, no. 64. 
n Canada Commons Journals,_ May 15, 1868. 
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He observed that, in India, the governor-general in 
council has authority to settle disputed cases of prece
dence nqt coming within her Majesty's specific instruc
tions and warrant; and he inquired whether a similar 
power could not be intrusted to the governor of a 
colony, as representing the queen, s~ that he should 
himHelf decide in the first instance (and without · · 
formally consulting his executive council) all future 
disputed queHtiorJ.s of personal precedence,- reporting 
his deciHions invariably to the secretary of state. 

In reply to this request, the Duke of Newcastle for
wardell an opinion fi'om the ln.w officers of the Crown, 
f'cr.r the information and guidance of Governor Mac
Donnell, whieh diHtinctly assigned to the g~vernor, as 
representing the Crown, the right and duty of deter
mining all questions of personal precedence in a 
colony, in default of specific rules and instructions 
already prescribed by law or by the authority of the 
Crown, applicable to the case. "In determining this 
precedence, it would be proper for the governor to 
have regard to the rules of precedence existing in the 
mother conn try, and to proceed by analogy to them; 
not being, however, in our opinion, bound to adhere 
strictly to those rules, in instances where the actual 
usages of the colonial society or the requirements of 
a particular case or class of cases seem to him to jus
tify the establishing in the colony of a different rule. 
For it seems to us that a colony, though practically 
subordinate, must be regarded as, in social subjects, 
independent of the mother country; so that any rule of 
precedence recognized in the home socie~y, but resting 
on usage only, is not necessarily in force in the colony, 
where the whole structure of the social system may be 
diff<?rent from what it is in the mother country." 

The opinion proceeds to suggest- in answer to 
inquiries sent to the colonial secretary by governors of 
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other colonies -that the governor is free " to de
termine, as it seems fit to himself, the precedence 
which he will alLow between baronets on the one side 
and sons of peers on the other; " and like,;ise " the 
precedence which he will allow to a knight on the one 
side and the chief-justice and the members of the court • 

• of policy on the other." "A consideration of the im-
portance of conferring rank and dignity on persons 
holding office, judicial or political, • would properly 
have much influence " in giving the latter personages 
precedence over a knight. And here, it should be 
observed that the one hundred and fifty-eighth section 
of the " Colonial Service Official Rules " provides tl!at 
"persons•entitled to precedence in the United King
dom or in foreign countries are not entitled, as of 
right, to the same precedence in the British colonies; 
but, in the absence of any special instructions from the 
queen, the precedence of such persons relatively to the 
colonial officers, in the above-mentioned Table of Pre
cedence, will be determined by the governor, having 
regard to the social condition of the colony under his 
govermn en t.'' 

In reference to the precedence due to wives of offi
cial persOIJS, the opinion of the law officers of the Crown 
proceeds to state that the usage in England is, " that 
the rank of the husband, if merely official, and not per
sonal to himself, does not entitle the wife to a prece
dence higher than that which she would ordinarily 
have by virtue of her husband's personal rank. But 
we think that, in a colony, the determination of the 
precedence which the governor is to give to the wives 
rests with hi~ to the same extent as the determina
tion of the precedence to be given to the husbands 
does; and that, if it seems to him expedient to depart 
from the usage of the mother conn try, with respect 
either to all official persons or to the holders of par
ticular offices, he is at liberty to do so." 

Prece
denee of 
wives of 
public of
ficers. 



236 PARLIAMENTAHY GOVERNMENT IN THE COLONIES. 

'l'he secretary of state for the colonies did not deem 
it expedient to add any further directions to this 
opinion of the law officers o'f the Crow.n,- beyond re
commending the governor to adhere, as far as may be 
practicable, to the .customs of the colony and to the 

• table of colonial precedence. 
Accordingly, the governor of South Australia (Sir 

James Fergusson), on May 9, 1871, fixed provisionally, 
and subject to the approval of the secretary of state, a 
'l'able of Precedence for use in that colony, which in
cluded all the principal public officers therein. The 
order of the civil service was recommended fDr the 
g<JVernor's sanction by his ministcrs.0 

Eccksias
tical pn•
·W<ll·ncl' in 
~outh 
Australia. 

This Table of Precedence for South Australia, was 
transmitted to the Rouse of Assembly, in compliance 
with an address from that chamber, together with the 
aforementioned despatches and correspondence with the 
home government in relation to the question. 

The first two offices in this table - having prece
dence assigned over all other colonial functionaries
were the bishop of Adelaide, and the Roman Catholic 
bishop. 'l1he right of the sovereign to confer prece-
dence upon church dignita,ries,- irrespective of any 
connection between church and state,- in 1n'y part of 
the qneen's dominions, has been already 1)ointed out. 
It has been shown that this prerogative right has been 
recognized by a recent decision of the judicial com
mittee of the privy council; and that in 9anada, 
where all churches and sects are upon a footing of 
equality in the sight of the law, precedence is given 
to " archbishops and bishops," - next after the go
vernor-general, and 'the officers in supreme command 
of her Majesty's military and naval forces in Canada, 
and the lieutenant-governors of the provinces,!' 

0 South Australia Parl. Proc. 1871, no. 115. · 
P See ante, p. 228, note f. 
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The South Australian legislature, however, were not 
satisfied with this arrangement. They disapproved of 
any precedence being allowed to ecclesiastical functiona
ries. They the1:efore passed [!, bill " to provide for the 
regulation of precedency in South Australia," which 
was designed to abolish utterly all precedence of ec- • 

. · clesiastics in the·colony. Upon the advice of the colo
nial attorney-general, and in conformity with the royal 
instructions, the governor reserved this bill for the 
signification of her Majesty's pleasure. 

The colonial secretary, in a despatch dated Feb. 10, 
1872, notified the governor that her Majesty's ministers 
had been unable to advise that this bill should recei'"le 
the royal ~ssent; it being regarded as an encroachment 
upon the undoubted prerogative of the queen, as the 
fountain of honour, to determine the precedence of her 
subjects. Any suggestion to amend the Table of Pre
cedence in force in the colony, whether emanating from 
the governor, with the advice of his executive council, 
or from either or both of the houses of parliament in the 
colony, would always be most attentively considered, 
with a disposition to accede as far as possible to altera
tions proposed. But the queen could not be advised 
to deprive individuals (such as the church dignitaries 
especially•aimed at by this bill) of any precedence to 
which they were now entitled.q 

Whereupon, on June 19, 1872, the House of Assembly 
of Sonth Australia passed an address to the queen, 
representing the grievance felt by the great majority 
of the inhabitants of the colony, at the precedence 
assigned to dignitaries of the Protestant Episcopal and 
Roman Catho1ic churches over ministers of other re
ligious denominations therein, and praying her Majesty 
by the exercise of her prerogative to remove the same.r 

q South Australia Pari. Papers, 1872, nos. 61 and 68. 
r Ibid. 1872, Journals, pp. 194, 230. 
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In reply to this address, the colonial secretary, in a 
despatch dated Sept. 16, 1872, conveyed her Majesty's 
assurance that no bishop, or other minister, of whn.tever 
persuasio,1, to be hereafter appointed, should be n.llowed 
precedence in the colony. But the queen could not 
consent to deprive any minister of precedence already 

·conferred, so long as he retains his <Jffice; though he 
might voluntarily agree to relinquish BllCh precedence.s 

It was during. the administration of William Pitt, 
and soon after the first appointment of colonial bishops 
in the West Indies, that it waR agreed to allow these 
dignitaries to he styled "my Lord." Since then the 
pr41.ctiee has become general ; although, in the various 
letters-patent issued to bif:'hops in North Am~rica and 
in Australia, np to the year 186o (when the issue of 
episcopal letterB-patent in the colonies was abandoned), 
no uniform prri.etice was observed. At one time, and 
in one instrument, the title of"lord" would be appended 
to that of bishop, on another occasion it VI'Onld be omit
ted; and that indiHerently, and upon no definite princi
ple.t Stubbs tells us, however, tlmt "the title of' lord' 
does not, in England, imply a dignity created by the 
Crown, but is simply a descriptive or honorary appen
dage to r-ome other dignity." It " belongs to all bishops 
in all churches,"-" nor has it anything to•do with a 
royal prerogative of conferring titles, not being a recog
nized grade of peerage." " If this be correct, and few 
would be disposed to question the accuracy of so learned 
and painstaking a writer as Stubbs, it disposes of this 
vexed question in a very satiBfn.ctory manner. 

Upon the receipt by the governor of New Zealand, 
of Lord Carnarvon's circular despatch,• of Aug. 29, 
1877, above mentioned, in reference to the dignity and 

• South Australian Joumals, 
1872, no. 238. 

t Todd, Pari. Gov. vol. ii. p. 
524, n. Commons Papers, 1867, 

vol. xlviii. pp. 855-914, particularly 
p. 908. 

u Stubbs, Const. !list. of Eng
land, vol. iii. p. HU. 
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precedence of judges in Australia,v the premier of the 
colony (Sir George Grey) addressed a memorandum to 
the governor, in which- while admitting that the 
action taken by •the secretary of state accorded with 
the wishes expressed by his predecessors in office
he took exception to the interference of the Crown, in 

Right of 
the sove
reign to 
confer ho-
DOlUS in a 
self-go
verning 
colony . . 

. ·a self-governing ~olony and without the consent of the • 
General Assembly, in establishing any order of rank and 
dignity therein. • 

The governor transmitted this memorandum to the 
secretary of state in a despatch, dated May 22, 1878, 
wherein he declares his inability to understand the 
objection raised by the premier, or to see how the e.¥
ercise by ·her Majesty- who is constitutionally the 
source of all honours throughout the empire- of her 
undoubted prerogative in conferring distinction upon a 
retired judge, can be supposed to interfere in the slight
est degree with the constitution of New Zealand, or 
with the rights and privileges of the local par1iament.w 

On April 27, 1818, an order of knighthood kno·wn as 
that of St. Michael and St. George was established by 
letters-patent, for the purpose of aftording an appropri
ate medium by which mar~s of royal favour might be 
conferred upon the natives of Malta and the Ionian 
Islands. "'rhe sovereignty of Malta was, and is, vested 
in the British Crown, while the Ionian Islands formed, 
at that period, an independent state, under the exclu
sive protection of the king of England. But, in 1864, 

v See ante, p. 229. 
w New Zealand Pari. Papers, 

1878, A. 1, pp. 15-18. In a simi
lar narrow aud mi.taken spirit, Sir 
George Grey afterwards remon
strated with Sir M. Hicks-Beach be
cause honours for political services 
had been· conferred, ou the advice uf 
her Majesty's colonial secretary, 
upon two leading rnem bers of the 
opposition in New Zealand. This 

proof of the impartiality of the 
Crown, and its paternal recognition 
of all public services, was thus 
turned into an argument against 
imperial interference in colonial af
fairs, in a letter which is painful to 
read as the production of one who 
was formerly conspicuous for bis 
eminent services as a colonial gover
nor. Ibid. 1879, A. 9. 
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England relinquished her control over these islands, and 
they were annexed to the kingdom of Greece. By 
additional letters-patent under the Great Seal of Great 
Britain, issued on December 4, 1868, ;nd May 30, 1877, 
the ordet· of St. Michael and St. George was enlarged 

. and extended for the express purpose of enabling the 
sovereign to confer distinction upon stlch of her subjects:. 
as "may have rendered, or shall hereafter render, extra
ordinary and im4_)ortant services to her Majesty as so
vereign of the United Kingdom of Great Britain and 
Ireland, within or in relation to any of her Majesty's 
colonial possessions; or who may become eminently 
d+stinguished therein by their talents, merits, virtues, 
loyalty, or services." The Knights Grand CPoss of this 
order are not to exceed thirty-five in number; the 
Knights Commanders are not to exceed one hundred 
and twenty ; and tho Companions are not to exceed 
two hundred. But princes of the blood royal are 
constituted extra Knights Grand Cross, and foreign 
princes, &c., honorary members of their respective 
claBses.x 

KnightR 
of' thiH or
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On May 24, 1879, the anniversary of the birthday 
of her most gracious Majesty, a special honour was 
conferred upon the dominion of Canada in the person 
of the governor-general, in that the nobleman holding 
that exalted office (the Marquis of Lorne) was author
ized by her Majesty to hold an investiture of" the most 
distinguished order of St. Michael and St. George," at 
the city of Montreal, when, by command of the queen, 
six Canadian gentlemen, a.ll of them being members of 
the queen's privy council for Canada, were created, by 
the governor-general in her Majesty's name, Knights 
Commanders of the order.Y This was a. remarkable a.nd 

x Col. Rules and Regulations, 1879, p. 249. Burke, Peerage and 
Barolletage, 1879, p. 1445. Dodd, Manual of Dignities, p. 241. 

Y Cauada Official Gazette, May 26, 1879. 
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unprecedented occurrence in a colony; inasmuch as 
"for several centuries the power of bestowing this 
source of dignitY. and honour has been exclusively con
fined to the sovereign, and the lord-lieutenant of Ire
land.""' 

Since the confederation of the British North Ame- Canadian 
. . .. h d . . f C d "questions ncan provmces Into t e onnmon o ana a, two ques- affecting 

t • h • t d 'th th · f th th<' prl'rolOnS ave ansen, connec e Wl e exerCise o e gativ;. of 

prerogative of honour; firstly, as to .whether appoint- honour. 

ments to the office of q ueen's counsel should emanate 
from the governor-general or from the lieutenant-go-
vernor in the several provinces ; and, secondly, as to 
the proper authority under which the great seals, in 
use in the-provinces, should be appointed, and changed, 
from time to time, as necessity might require. 

On Jan. 4, 1872, the governor-general of Canada for
warded to the secretary of state for the colonies a report 
from tlJe dominion minister of justice, requesting the opinion 
of the law officers of the Crown as to whether,- since the 
passing of the British North America act of 1867,-it de-
volved upon the governor-general or upon the lieutenant
governors to appoint queen's counsel; and whether a provin-
cial legislature was competent to pass an act empowering the 
lieutenant-governor to make such appointments; aud, finally, 
as to how tJle question of precedence or pre-audience should 
be settled. 

In his reply, dated Feb. 1, 1872, Lord Kimberley inti
mated that, in ·the opinion of the Crown law officers, the 

z Dodd, Manual of Dignities, p. warrant, dated Balmoral, Oct. 2i), 
217. A similar instance of express 1875, his Royal Highness, in the 
delegation from the sovereign to capacity of High Commissioner, held 
bP.~tow, in her Majesty's name, ho- a chapter of the order of the Sta.1· of 
noun; and titular distinctions upon India, and invested certain persons, 
her subjects, in a distant part of the named in the warrant from the 
empire, is afforded upon the occa- queen, with the dignities of Knight 
sion of the visit of his Royal High- Grand Commander, Knight Com
Hess the Prince of Wales to India. mander, or Companions of that 
On Jan. 1, 1876, the prince, in the orde1·. For an account of the cere
presence of the viceroy of India, monial, see Russell's Tour of the 
held a durbar at Calcutta, at which, Pri11ce of 'Vales in India, pp. 370-
acting under the authority of a royal 37 5. 

10 
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governor-general, as her Majesty's representative, was con
stitutionally competent to appoint queen\; counsel, but that 
the lieutenant-governor of a province had no such right. 
Nevertheless, they considered that any prcl'vincial legislature 
might authorize, by statute, the lieutenant-governor to make 
such appointments; and might determine the right of prece-

• deuce or pre-audience, in the provincial courts, between 
q ueen's conn::;el appointed by the govemor-general or by the 
lieu temtll t-goveruor. 

Notwithstanding. this correspondence, or possibly in igno
rance of it, the lieutenant-governor of Ontario, acting upon 
the arl vice of his ministers, and without previous legislation 
on tho suhjcet in Ontario, proceeded to appoint certain mem
bers of the provincial bar to be qneen's counsel. These ap
po1ntrneiJts were announced in the Ontario official gazette of 
~Lueh 17, 187 2. Shortly afterwa,rds,- upon a r~port from 
the dominion miuit:~tcr of justice,- a minute of council was 
passed, and approved by the governor-general, setting forth 
reasons which led to the conclusion " that, under the circum
stances, great doubt must exist as to the validity of the com
mi:-lsiom; issnod to'' these gentlemen. To remove this doubt, 
and to prevent injurious cout:~equcnces from an apparently 
illegal aet, it was agreed that new commit:~sions, appointing 
tho t:l<tmc individuals to the office of queen's counsel for On
tario, should be it:~sued. by the governor-general under the 
great seal of Canada. 

Upon thit:~ decision being made known to the Ontario go
vernment, they protet:~ted, by a minute of councit, approved 
by the lieutenant-governor, against the proposed action of the 
dominion government; claiming that such appointments ap
pertained to the local and not to the federal jurisdiction. 
They also declared that a measure on this subject would 
shortly be submitted to the provincial legit:~lature. 

The governor-general in council replied, in a minute dated 
Dec. 13, 1872, which reitera,ted the opinions previously ex
pressetl, and advised that the governor-gene'l.'al should not 
relinquish the proposed exercise of the royal prerogative; but 
recommended an arrangement between the federal and pro
vincial governments, by which qneen's counsel appointed by 
the governor-general should receive proper status and posi
tion in the provincial. courtt:~, and commissions issued under 
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statutory authority by the lieutenant-governors should be 
recogi1ized in dominion courts.a 

Accordingly, on March 29, 1873, two acts passed by the 
Ontario legislatu1~ were assented to, in the queen~ name, by 
the lieutenant-governor. One declared that it was lawful for 
the lieutenant-governor, under the gre<tt ;;eal of the province, 
to appoint from aJllong the members of the Ontario bctr such • 
perl:lons as he may approve, to be, during pleasure, "provin
cial officers under the name of her Majesty's counsel learned 
in the law for the province." The oth~r declared it to be 
"lawful for the lieutenant-governor, by letters-patent under 
the great seal of Ontario, to grant to any mem_ber of the bar 
a patent of precedence in the said courts." h Legislation to 
the same purport took place in the province of Quebec .on 
Dec. 24, 1872,c and in Nova Scotia in 1874.d 

Meanwhile, in conformity with the minute of council above 
mentioned, the governor-general was ple:1sed to appoint, on 
Dec. 13, 1872, the gentlemen previously appointed by the 
Ontario government, to be queen's counsel in and for the 
province of Ohtario. And on Dec. 18 other members of 
the Ontario bar received the same distinction from the go
vernor-general. On April 2, 1873, various members of the 
bar in the provinces of Quebec, New Brunswick, and British 
Columbia, were appointed to a similar rank and position by 
his Excellency the governor-genem1. 

Acting under the authority of statutes passed by the local 
legislatures as aforesaid, the lieutenant-governors in the seve
ral provin~es directed the issue of letters-patent, under the 
provincial great seals, conferring the distinction and prece
dence of quee1l's counsel within the province upon certain 
members of the provincial bar. In some instances, the same 
individuals received patents from the governor-general and 
from a lieutenant-governor. 

In due course, this vexed question was submitted to the 
consideration of the courts of law. The issne was first rai~ed 
in Nova Scotia: By a Nova Scotia act of 1874 (c. 20), the 
lieutenant-governor was empowered, by letter:-;-patent under 

n Cm1ada Sess. Papers, 1873, no. 
50. 

b Ontario Statutes, 36 Viet. cc. 
3 and 4. 

c Quebec Statutes, 36 Viet. c. 13. 
d Nova :Scotia Statutes, 37 Viet. 

cc. 20 and 21. 
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the great seal of the province, to appoint members of the 
provincial bar to be queen's counsel in and for the province. 
And by c. 21 of the same session, the lieutenant-governor 

-was auth01'ized to assign patents of pl'ecedt!nce to the several 
queen's counsel in Nova Scotia who had been appointed since 
confederation. Under this act, on May 26, 1876, letters-

• patent were issued, sealed by the great 8eaJ. of the province, 
appointing additional queen's counsel, and establishing a new 
order of precedence, which gave precedence and pre-audience 
to certain persons .,above Mr. J. N. Ritchie, Q. C., who were 
not previoui:ily entitled thereto. 

Mr. Ritchie had been appointed to the rank of queen's 
counsel, in 1872, by a patent from the govemor-general. He 
th~;refore appealed to the-Supreme Court of the province for 
a recognition of his rank and precedence before the gentle
men who had, as he contended, unlawfully obtai'hed prece
dence over him, by virtue of the letters-patent aforesaid. 
Mr. Ritchie protested against the patent of precedence 
granted to the::~c gentlemen, on the grounds, firstly, thrtt the 
Nova Scotia acts of 1874, cc. 20 and 21, were ultra vires, and 
the appointments thereunder invalid ; and, secondly, that the 
act to enable tho governor in council to regulate the prece~ 
denec of quecn's counsel could not lawfully be com;trued 
retrospectively, so as to interfere with his precedence by 
virtue of his appointment in 1872. · 

Tho matter of precedence was investigated by the Supreme 
Court of Nova Scotia. ,Judgment was rendered in Decem
ber, 1876. The court refused to declare that thet provincial 
statutes of 187 4 were ultra vires, inasmuch as her Majesty, 
through her secretary of state, had suggested the passing of 
such acts, and afterwards, through the lieutenant-governor, 
had given her assent to the same; thereby authorizing, at any 
rate "prospectively, after the passing of the act, her lieute
nant-governor of this province, to exercise her. prerogative 
right, to the extent in which it is necessarily conferred on 
that high officer by the statute." But as "the precedenc.e 
claimed by the gentlemen who had received provincial ap
pointments over Mr. Ritchie had been declared to be retro
oSpective, contrary to the provisions of the statute, the court 
decided that their claim was unauthorized and invalid. The 
majority of the court were also of opinion that the wrong 
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seal had been made use of, for the purpose of authenticating 
the patents issued by the lieutenant-governor.e But this is 
a distinct question, which will be presently considered. 

In 1878, the wltole matter was brought before tlre Supreme 
Court of the dominion upon an appeal. 

On Nov. 4, 1879, this court gave judgment. They dis
missed the appea.l with costs, thereby confirming to Mr.· 
Ritchie, Q. C., his precedence, by virtue of his appointment 
in 1872, under the great seal of the dominion. 

A majority of the court, moreove;, expressed a de
cided opinion that the sole right of conferring the rank 
and dignity of queen's counsel within the dominion of 
Canada appertained to the queen, or to her direct re
presentative, the governor-general. That the British 
North America act, 1867, does not, either expressly or 
by inference, divest her Majesty of this branch of her 
prerogative, or enable the lieutenant-governors of the 
provinces, either with or without an authority derived 
from the provincial legislatures, to exercise the same. 
That authority to exercise this prerogative could not 
be conveyed by a mere despatch from a secretary of 
state, but only by warrant, under the sovereign's sign
manual. Wherefore the acts of the Nova Scotia legis
lature (and, by the same rule, the acts of the other pro
vincial le~islatures ), in so far as they assume to invest 
the lieutenant-governor with power to appoint to the 
rank or dignity of queen's counsel, are ultra vires and 
void. For the queen is not an integral part of the legis
latures of the provinces, as she is expressly declared 
to be of the dominion parliament, by the British North 
America act, and therefore no provincial statute can 
impair or affect her Majesty's right to the exclusive 
exercise of all her prerogative powers/ 

e Russell and Chesley, Nova Sco- "Legal Xews," vol. ii. p. 373. 
tia Rep. vol. ii. p. 450. See also, The effect of this decbion was to 
Canada Sess. Papers, 1877, no. 86. annul the appointment of about one 

f Lenoir v. Ritchie. Montreal hundred queeu 's counsel unlawfully 

Lieute
nant-go
vernors 
not co,m
petent to 
appob1t 
qU(l(:lTl S 

counsel. 



246 l'ARLIAMEN'l'AHY GOVERNMENT IN THE COLONIES. 

This admirable judgment entirely accords with the 
constitutional doctrine propounded at the beginning 
of this section, which reserves to the sovereie:n, or to . . '--' 

her direct and immediate representative, the adminis-
• tmtion of the prerogative of honour. 

Gn·at ~l'al As has been already intimated, in the case of Lenoir 
of Nova • 
t>wtia. v. Hitehie, the further question of the validity of the 

existing great seal of the province of Nova Scotia was 
raised ; and the lise of the old seal, for the purpose of 
authenticating the appointment of queen's counsel, in
stead of the new seal, appropriate to Nova Scotia as a 
provincu of the dominion, waR declared by a majority 
of•the Supreme Court of Nova Scotia to have been 
illegal. • 

The uncertainty of the law, and the importance of 
obtaining a clear and Rpeedy decision upon this ques
tion of the seals, had previously induced the govern
ment of Nova Scotia to request the intervention of the 
imperial authorities, and the passing of an imperial 
statuto, to rclllove all doubts npon the subject .. This 
rcquost was nmdc known to the governor-general by 
a despatch from Lieutenant-Governor Archibald, dated 
March 28, 1877. 

Meanwhile, the imperial government itself had de
cided, upon the a,dvice of the law officers of tt1e Crown 
that, inasmuch as the new seal had not been form::t1ly 
and off-icially introduced into Novn Scotia, the use of 
the old seal of the province was not irregular; and 
that any legislation required to authorize a change 
of seal, or to validate supposed irregularities, should 
emanate from the dominion parliament. So, in 1877, 
a dominion act was passed authorizing tlie lieutenant 
governor in council, in each and all of the provinces, 

appointed by the 1ieutenaut-gover- the leading lawyers and judges 
nors in the various provinces of the throughout Canada. Ibid. pp. 369, 
dominion. The decision was re- 392, 408. 
ceived with much satisfaction by 
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to change the great seal of the province and to validate 
the past use of the old seal in Nova Scotia.g Statutes to 
this effect were. thereupon passed by the N?va Scotia 
legislature without delay. 11 

The interest which attaches to this question from a • 
constitutional p~int of view, and its bearing upon the. 
royal prerogative, which we are now considering, will 
justify a fuller mention of the circumstances which led 
to this settlem~nt of the difficulty. • 

On Oct. 14, 1868, the colonial secretary (the Duke of Buck
ingham) forwarded to the governor-general of Canada (Lord 
Monck) her Majesty's warrant granting and assigning certain 
armorial bearings to be hereafter used on seals, shields, b~n
ners, flag~, and otherwise in and by the several provinces 
forming part of the dominion of Canada, "for the greater 
honour and distinction of the said provinces ; " and declaring 
that the said united provinces shall use "a Great Seal of 
Canada" which shall be composed of a combination of the 
arms of the particular provinces. 

On May 8, 1869, the colonial secretary transmitted to the 
governor-general five seals, to be used by the dominion of 
Canada and by the four provinces composing the same. Also, 
the queen's warrant, under her royal sign-manual, directing 
the use of the said seals, and req niring that the old seals, 
heretofore in use, should be returned, in order that they might 
be deface<i by her Majesty in council. 

On July 2, 1869, the governor-general applied to the secre
tary of state for instructions for his guidance in respect to 
the four provincial seals. He enclosed a memorandum from 
the minister of justice, which raised the question whether it 
was not within the competency of the lieutenant-governors 
in council (under the one hundred and thirty-sixth section of 
the British North America act) to appoint and direct the great 
seals to be usetl in the several provinces of the dominion ; the 
more so a::; these lieutenant-governors were now appointed by 
the governor-general in council and not by the queen. 

In his reply, dated Aug. 23, 1869, the colonial secretary 

g Canada Act 40 Viet. c. 3. h N. S. Acts 40 Viet. cc. 1 and 2. 



Nova 
H.·oti:t 
gTt•at ::wal 
case. 

248 PARLIAMENTARX: GOVERNMENT IN THE COLONIES. 

expressed his conviction that the right of her Majesty exclu
sively to order and to change at will the great seals of the pro
vinces was as unquestionable as her right to determine the great 
::;eal of the•dominion, which had not been d!sputed; and that, 
as this right was in exi::;tence before the passing of the British 
North America aet, it cannot be deemed to have been taken 

• away by implication, to be inferred from thtl one hundred and 
thirty-sixth seetion aforesaid, which is in termt> expressly con
fined to the provinces of Ontario and Quehec. This section, 
moreover, may be ~nstrued as prescribing the proper mode of 
introducing any alteration of the seals in nse in those provinces; 
namely, by proclamation, or by Ol'der of ''the lieutenant-gover-

_nor in cotuwil," and not as limiting the queen's prerogative to 
appoiut aml direct the seals to he use<J.i If, on the contrary, 
this elause is as::mrned to give direct and sole power to the 
lieutenaut-govel'llOl'S of Ontario and Quebec in council to 
alter the seal::; of those provinces at pleasure, the sa,me right 
shoul<l be coneeded to the lieutenant-governors of New Bruns
wiek and Nova Scotia; and this authority should be conferred 
either by an imperial statute or by local legislation, to which 
the ccmsent of the Crown should first be given. 

Aeeor<lingl:Y on Nov. Hi, 1869, the dominion government 
dirPeted Lllat the great seals for Nova Scotia and New Bruns
wiek :olwnld be t,ransnlitt<~d to tl1e lieutenant-governors of 
those province::;, with instructions to give effect to the royal 
plea::;u1:o hy the adoption of the same for use in their govern
mont::;. The new seals for Ontario and Quebec were au
thorized to be forwarded in like manner, with cor~es of the 
correspondence on the subject, so as to afford these govern
meuts "the opportunity of adopting such seals, should they 
think proper to do so." 

The executive council of Nova Scotia, however, prefened 
their old seal to a new one. They therefore aUopted a minute, 
which was forwarded to the governor-general for the purpose 
of transmission to her Majesty's government, wherein, while 
freely admitting the right of the queen to ch!l'nge and alter 

' The clause is as follows: "Uu- design, as those used in the provinces 
til altered by the lieutenant-gover- of Upper Canada and Lower Caua
nor in council,' the great seals of da respectively, before their union 
Ontario and Quebec respectively as the province of Canada." 
shall be the same, or of the same 
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the provincial seal at pleasure, they asked leave to retain ii1 
use their old seal, instead of adopting a new one. They 
afterwards craved permission from the Crown to pass an act 
to sanction the cofltinued use of the old seal, but aruthorizing 
the lieutenant-governor to alter and appoint the use of a new 
great seal in future. The secretary of state for the dominion 
acknowledged the. receipt of this minute, but made no reply • 
to its request. 

For several Jears afterwards, the question of the seals re
mained in abeyance in Nova Scotia. At length, on March 
28, 1877, the lieutenant-governor wrote to the domiuion 
secretary of state, to call attention to a new difficulty which 
had arisen out of this matter. By two acts, passed in 1874, 
the lieutenant-governor in council was empowered to appoint 
queen's co~nsel, and to regulate precedence at the provincial 
bar. He had, accordingly, issued certain patents of precedence 
under the great seal of the province. The Supreme Court at 
Halifax, however, in a judgment already referred to,.i impugned 
the validity of this proceeding, partly on the ground that the 
seal used to authenticate these patents was the old province 
seal, and not the new seal directed to be made use of by the 
queen's warrant of May 7, 1869. The court were of opinion 
that the use of the old seal was no longer legal, and that " the 
new seal, after its delivery to the lieutenant-governor in 1869, 
became, and is now, the great seal of Nova Scotia, and the 
only one." 

With a view to dispose of this difficult question, the pro
vincial go"ernment requested the dominion government to 
forward an address to the queen, from the Council and Assem
bly of Nova Scotia, to solicit the passing of an imperial sta
tute for its solution. But, before this request could be 
complied with, a _despatch was received by the governor-ge
neral from the colonial secretary, dated March 29, 1877, 
which stated that the law officers of the Crown were of opi
nion that the queen's warrant, of May 7, 1869, above men
tioned, was directory and not imperative, so that the non
observance of its injunctions did not impair the validity of 
documents which had been authenticated by means of the 
old seal, the use of which was not abolished, until the new 

j See ante, p. 244. 
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seal was formally introduced; that while the failure to corn
ply with the directions of the royal warrant in regard to the 
introduction of the new seal might properly be condoned 
by imperi!tl authority, yet, under the existing circumstances, 
and having regard to the provisions of the British North 
America aet, it would be more advisable to have recourse to 

• dominion legislation for this purpose. • 
These opiuions were approved by the governor-general in 

coulleil ; and the lieutenant-governor of Nova Scotia wat~ 
noLiiied thereof.k • 

Immediately afterwards, as has been already explained, the 
dominion parliament passed an act, to remove doubts on this 
subject, "t~o far as the parliament of Canada may have power 
to aet in the premises," and to declare that "the lieutcnant
g~vernor of each province in council has the power of appoint
ing aud of altering from time to time the great ·seal of the 

' province. This act also declared that the use, heretofore, of 
the old seal, in Nova Scotia, should be deemed to have been 
valid, "notwithstanding any doubt which may exist as to 
such seal being the great seal." 1 

On their part, the loc:1l legislature of Nova Scotia lost no 
time in acting upon these conclusions. In the same year, and 
without waiting (as they should have done, according to the 
opinion of the English Crown law officers) for dominion 

· legi::;lation on the subject, they passed two statutes,- one 
"to empower the lieuteuaut~govenwr of the province in council 
to alter aml chango the great seal of the province from time to 
time ; " and the other, "to ratify and confirm rfll acts and 
proceedings heretofore had and done under the great seal" 
previously in use in this province, from the commencement 
of the year 1869 until the said great seal shall have been 
changed by order of the governor in council.m 

Overlooking the irregularity attending the passing of these 
acts, before due authority for such enactments had been 
given by the dominion parliament, they were permitted to 
remain in operation, and thus to dispose effectually of a ques
tion which had continued in dispute for nearly ten years. 

k Canada Sess. Papers, 1877, no. m Nova Scotia Statutes 40 Viet. 
86. cc. 1 and 2. 

I Canada Act 40 Viet. c. 3. 
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Inasmuch as a majority of the judges of the Supreme 
Court of Nova Scotia, in giving judgment in the case of Le
noir v. Ritchie, had, as we have seen, dwelt at considerable 
length upon the q~estion of the validity of the sel:tl m;ecl to 
autbenticat~ the patents issued by the lieutenant-governor 
to confer the rank of queen's counsel upon certain lawyers 
in the province, an~ as it had been held, by a majority of the • 
judges of that court, that the seal affixed to these patents was 
not the true great seal of Nova Scotia,- this question neces
sarily came under the notice of the Suprer~e Court of the do
minion, in deliberating upon the appeal from the judgment of 

_the Nova Scotia court, in this case. The judges of the 
Supreme Court of Canada did not, however, deem it of con
sequence to consider this question. They were evidently _?f 
opinion that it had been duly settled by competent authority, 

• and that no judicial interposition was required, either to ex-
plain the law or to regulate its operation. 

Imperial IJorninion exercisable over Self-governing Colonies : 

h. By the administration of the prerogative if mercy. 

In the official rules and regulations for her Majesty's 
colonial service, it is stated that the powers of every 
officer administering a colonial government are con
ferred, and his duties for the most part defined, in her 
Majesty's ~ommission and the instructions with which 
he is furnished. But that, subject to the special law of 
each colony, it is customary that a governor should be 
"empowered to grant a pardon or respite to any crimi
nal convicted in the colonial courts of justice." And 
" he may pardon persons imprisoned in colonial gaols 
under sentence of a court-martial; but this is not to be 
done without ·consulting the officer in command of the 
forces." Furthermore, "he has in general the power 
of remitting any fines, penalties, or forfeitures, which 
may accrue to the queen ; but if the fine exceeds fifty 
pounds, he is, in some colonies, only at liberty to sus-
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pend the payment of it until her Majesty's pleasure 
can be known.'' n 

It is also provided that "no judgf presiding on a 
crirninal"trial must, upon any account, fail to take notes 
of the evidence adduced, and no capital sen'tence must 

• be executed until the governor of the.colony shall have 
perused those notes." 

l;~xel~eise 

of this 
pn•rop:a" 
tivc lJy co· 
louial go" 
vcruors. 

" In general no reference in criminal cases is to be 
made from the government of any colony to this coun
try, with ~ view to the confirmation or remission of 
sentences pronounced by the colonial courts. But her 
Majesty's government will be ready to afford any in
formation, instructions, or advice, for which the governor 
may think it necessary to apply, whenever·any ques
tion may arise on ~my criminal proceeding on which 
there may he any special and adequate motive for in
voking the interference of her Majesty's government 
in this country. Whenever a capital sentence shall 
have been executed, a report of it must be transmitted 
to the seercbry of state." 0 

By thc::-;c regulations, direct and exclusive authority is 
conferred upon governors of Briti::-;h colonies holding 
commissions from the Crown to administer the royal 
prerogative of pardon to any criminal convic,ted in any 
court of justice in the colony. 

More explicit and detailed directions on this subject 
are embodied in the royal commission of every colonial 
governor, and in the instructions accompanying the 
same. These directions have been modified of late 
years, particularly in the case of colonies in the enjoy
ment of" responsible government," and t~ a still greater 
extent in reference to the dominion of Canada. 

n Col. Reg. 1879, sees. 22-25. 
Forsyth, Canst. Law, pp. 75-82, 
460. For the special law in India, 
see Lyon's Law of India, vol. i. 

c p. c. p. 71; The Queen v. Burah, 
Appeal Cases, vol. iii. p. 899. 

o Col. Reg. 1879, sees. 406, 407. 
Circular Despatch of Nov. 14, 1877. 
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The revised instructions applicable to self-governing 
colonies in general, are to be found in the letters-patent 
and royal instructions issued to the governor of South 
Australia, on April 28, 1877. • 

By these official instruments, the governor is author- Instruc
. d d d b h M . h 1 II tim's for 1ze an empowere y er aJesty " as e s 1a see the gui-

occasion, in our name and on our behalf, when any crime {lanec of 

has been committed within our said colony, or for 
which the offender may be tried th~rein, to grant a 
pardon to any accomplice in such crime who shall give 
such information as shall lead to the conviction of the 
principal offender, or one of such offenders if more than 
one; and, further, to grant to any offender convicted ~n 
any court, or before any judge, or other magistrate, 
within our said colony, a pardon either free or subject 
to lawful conditions; or any respite of the execution 
of the sentence passed on such offender, for such period 
as to our said governor may seem fit; and to remit any 
fines or forfeitures due or accrued to us in respect 
thereof; provided always, that our said governor shall 
in no case, except where the offence has been of a politi
cal nature unaccompanied by any other gmve crime, 
make it a condition of any pardon or remission of 
sentence that the offender shall absent himself, or be 
removed ~om our said colony." 

The twelfth section of the draft of instructions ac
companying the letters-patent aforesaid, further pro
vides that the governor shall call upon the judge 
presiding at the trial of any offender who may be con
demned to suffer death by the sentence of any court 
within the said colony, to make to him a written report 
of the case ot such offender, and such report shall be 
trtken into consideration by the governor at the next 
meeting of the executive council, where the judge may 
be specially summoned to attend with his notes; "and 
our, said governor shall not pardon or reprieve any such 

govenwrs. 



An act of 
e!('!li('Jl(~y, 
not of jn
dit'illl au
thority. 

254 PARLIAMENTARY GOVEimMENT IN THE COLONIES. 

offender as aforesaid, un1ess it shall appear to him expe
dient so to do, upon receiving the advice of our said 
executive council therein·; but in all such cases he is to 
decide either to extend or to withliold a pardon or 
reprieve, according to his own deliberate judgment, 
whether the members of our said executive council 
concur therein or otherwise; entering'; nevertheless, on 
the minutes of our said executive council a minute of 
his reasons at len.gth, in case he should decide any such 
qttestion in opposition to the judgment of the majority 
of the members thereof.'' P 

In adminiRtcring the prerogative of mercy, a governor 
ia council docs not act as a court of appeal in criminal 
cases. For though in exercising the royal ~'erogative 
the govcrnM may remit a sentence, he does not techni
cally reverse it, nor by his action in any way pronounce 
it wrong. This he could only do after hearing an 
appeal from the finding of the court, if there were pro
vision f()r such an nppeal. The act of pardoning a 
sentenced criminal is one of pure clemency: it is in no 
respect j udicia1. And not only in capital cases, where 
the course of procedure to be taken by the governor is 
prescribed by the royal instructions, but in all cases 
where clemency is sought at his hands, a governor 
would do well to consult informally those ~ho could 
best assist his judgment; more especially the crown 
prosecutor and the judge who has tried the case, whose 
advice would doubtless be readily afforded when thus 
solicited. But judges should not be required to report 
beforehand upon every case wherein they have passed 
sentence, as that would place both the judges and the 
governor in an untenable and undesirablt! position.q 

The independent authority which is conferred upon 

P South Australia Parl. Proc. 
1877, vol. iii. no. 109. 

q Secretary of state (Lord Car-

narvon) to Governor 'Veld, of Tas
mania. Tasm. Leg. Coun. Jom·. 
1878, appx. no. 36, p. 8. 
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governors by their commission and instructions to de
termine absolutely, whether to grant or to withhold the 
royal clemency to criminal offenders, irrespective of the 
opinions expressed or advice given by their re~ponsible 
ministers, has given rise in repeated instances, to 
complaints, as being a proceeding at variance with 
the principle of ,ocal self-government, and with the • 
responsibility of ministers, whose advice the governor 
is required to ask, but is not obliged to follow. 

With a view to allay dissatisfactioiJ., and to define 
with greater precision the constitutional practice which Exercise 

of this should be observed in cases of this kind, her Majesty's 
secretary of state for the colonies (Lord Carnarvofl) 
addressed• a circular despatch to the governors of all 
the Australian colonies on this subject, on May 4, 1875. 

This despatch proceeds to state "that it should be 
understood that no capital sentence may be either 
carried out, commuted, or remitted, without the con
sideration of the case by the governor and his ministers, 
assembled in executive council. A minor sentence 
may be commuted or remitted by the governor after 
he has duly considered the advice either of his ministers 
collectively, or of the minister more immediately 
responsible for matters connected with the administra
tion of jt~tice.'' All such advice, however, whether 
tendered in council or otherwise, should be in writing. 
Upon receiving the same, the governor "has to decide 
for himself how he will act." "Under a system of 
responsible government, he will allow greater weight 
to the opinion of his ministers in cases affecting the 
internal administration of the colony, than in cases in 
which matter!; of imperial interest or policy, or the 
interests of other countries or colonies are involved." 
Nevertheless, under all circumstances, "it is true that 
a governor may (and indeed must, if in his judgment it 
seems right) decide in opposition to the advice tendered 
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to him. But the ministers will have absolved them
selves of their responsibility, and though in an extreme 
case, -which, for the sake of argument, may be stated, 
althouglt it is not likely to arise in practice,- [the 
local] parliament, if it disapproves the action taken, 
may require the ministers to resign ; either on the 
ground that they tendered wrong advice, or that they 
f:t.iled to enforce recommendations deemed to be right. 
I do not think ~he great principle of parliamentary 
responsibility is impaired by this result. On the other 
hand, a governor who, by acting in opposition to the 
advice of his ministers, has brought about their resigna
tion, will obviously have assumed a responsibility for 
which he will have to account to her Majesty's govern
nlent." 

'rhe colonial secretary proceeds to state that he knows 
it has been argued, "that ministers cannot under
take to be responsible for the administration of affairs 
unlei'ls their advice is necessarily to prevail on all ques
tions, including those connected with the prerogative 
of pardon. But I am led to believe that this view does 
not meet with general acceptance, and there is at all 
events good reason why it should not. The pressure,. 
political as well ~ts social, which would be brought to 
bear upon the ministers if the decision of suclt questions 
rested practically with them, would be most embarrass
ing to them, while the ultimate consequences might be 
a serious interference with the sentences of the courts. 

"' On the whole, therefore, I hope that the colonial 
legislatures, and public opinion generally, will concur 
with me in the opinion that the existing rule and prac
tice is salutary, and may with advantltge be main
tained."" 

r Commons Papers, 1875, vol. to Governor Robinson, of Oct. 7, 
liii. p. 696. See also, to the :;;arne 1874; ·ibid. p. 678. 
effect, Earl Carnarvon's Despatches 
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Expressing himself to a similar effect, in a debate in 
the House of Lords upon this question, on April 16, 
1875, Earl Carnarvon adds these significant remarks: 
"No doubt it m~y be objected to the system Of the go
vernor consulting his ministry, and still acting on his 
own judgment, that it sets up a double responsibility .• 
In reply, I submit that in this case a concurrent respon
sibility is better. On the one hand, the governor will 
not be relieved of his responsibility tQ the Crown, and, 
on the other hand, the local government will not be 
relieved of its responsibility to its own parliament; so 
that, while the colonial parliament may pu'nish the 
minister for improper advice, the Crown may puni~h 
the govetnor for an improper decision. The fact is 
that, in these matter.s, we cannot be too logical," an ex
pression which was afterwards explained to mean "we 
ought not to be too logical." s 

These conclusions, however, merely point to the 
possible consequences of a material difference of opi
nion, upon a question arising out of the exercise hy a 
governor of the prerogative of mercy, between the 
Crown and the governor on the one hand, and between 
his ministers and the local parliament on the other. 
It is quite conceivable that a governor might so act, in 
a case of'e this description, as to merit and receive a 
rebuke from the Crown, without, at the same time, 
being recalled or dismissed from office. In like manner, 
it is equally reasonable to suppose that, under certain 
circumstances, one or both of the houses of the local 
parliament might record their disapproval of advice 
given by ministers, in a matter affecting the adminis
tration of the· prerogative of mercy by the governor, 
without their insisting that their vote of censure should 
be followed up by the resignation of the ministry. 

• Hans. Deb. vol. ccxxiii. p. 1073. See t~e Earl of Kimberley's speech, 
ibid. p. 1076. 

17 
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While it is true that, as a general principle," advice and 
responsibility go hand in hand," complete responsibility 
for an act should not always be insisted upon, when 
that act ·is 1)erformed by one who is hims.elf primarily 
responsible for it, on imperial considerations, which re-

• move the act itself fi·om tho category of cases of purely 

Australian 
pn•ee· 
dcents. 

Lord Bel
more in 
N<ew 
South 
Wales. 

local import and signification. • 
The undermentioned precedents will exhibit these 

principles in act~n, and will show their practical opera
tion in colonial politics :-

After the establishment of responsible government in 
the several colonies of Australia, much misapprehension 
mml diversity of practice arose therein, in regard to the 
constitutional mode of dealing with applicatiens for the 
remission or mitigation of sentences upon convicted 
criminals. 

In some places, it was customary to allow the pre
rogative of mercy to be administered, as in ordinary 
matters of local concern, upon the advice of ministers, 
without attaching to the governor any peculiar or ex
clusive reAponsibility. So far had this departure from 
strict rule, and from the obligations imposed upon the 
governor .by his instructions, been carried that, in at 
least one colony, it had been the practice for the gover
nor to leave signed pardons in blank, to be ~led up and 
used during his tCinporary absence from the seat of 
government.t 

Shortly after the appointment of the Earl of Belmore, in 
1868, to be the governor of New South Wales, the proper 
constitutional procedure, in the administratiOn of this pre
rogative, was amicably discussed between himself and the 
premier (Mr. John· Robertson). By mutttal consent, the 
secretary of state for the colonies was appealed to for his 
views in the matter of the personal responsibility of the go-

t New Zealand, House of Repre- 1, a. p. 10. New Zealand Parl. 
Rentatives .Joumal, 1871, appx. vol. Deb. July 5, 1876, p. 336. 
i. pp. 79-82, 90; ibid. 1872, A. no. 
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vernor in granting or withholding remissions of sentences, as 
to whether, in fact, the governor was bound by his instruc
tions to act on his own independent judgment or not. 

This applicatidn elicited from the secretary of •state (Lord 
Granville) a brief reply, dated Oct. 4, 1869, which said that 
"the responsibility of deciding upon such applications rests "' 
with the governQr, and he has undoubtedly a right to act 
upon his own independent judgment. But unless any impe
rial interest or policy is involved, as might be the case in a 
matter of treason or slave-trading, or ~n matters in which 
foreigners might be concerned, the governor would be bound 
to allow great weight to the recommendation of his minis
try." u 

Lord Granville's despatch was followed by another from.his 
successor, Lord Kimberley, addressed to all the Australian 
governors: and dated Nov. 1, 1871. It was herein stated 
that "the governor, as invested with a portion of the queen\; 
prerogative, is bound to examine personally each case in 
which he is called upon to exercise the power entrusted to 
him, although in a colony under responsible government he 
will, of course, pay due regard to the advice of his ministers, 
who are responsible to the colony for the proper administra
tion of justice and the prevention of crime, and will not grant 
any pardon without receiving their advice thereupon." v 

Clear and ,explicit as were the directions contained in this 
circular despatch (of which a brief extract only is given in 
the preceding citation), they appear to have been misunder
stood in New South Wales. Upon the arrival of Sir Her
cules Robinson in that colony, in June, 1872, to assume the 
government, he found a practice prevailing there almost as 
objectionable and irregular as the one above mentioned which 
was complftined of by Lord Belmore; namely, that all applica
tions for mitigation or pardon of sentences (not being capital 
cases,) were expected to be disposed of by the governor him
self, unaided by advice from any minister. Governor Robin
son lost no time in applying to the colonial secretary for 
further instructions thereupon. 

Lord Kimberley, in reply to this appeal, wrote a despatch, 

u Commons Papers, 1875, vol. liii. pp. 631, 632. 
v Ibid. vol. liii. p. 633. 
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dated Feb. 17, 1873, pointing out that there was no inconsis
tency in previous instructions issued from the colonial office 
on this subject. " A governor, in granting pardons, is exer~ 
cising a poftion of the queen's prerog<\tive,•and has strictly a 
right to exercise an independent judgment; " but, in a colony 
under responsible government, he is " bound not to grant any 
lmnlon without receiving [ministerial] adv.ice thereon." It 
i::; only necessary, "in capital cases," for the governor to 
"formally consult with his minif:;ters in council." In other 
eases, the governor.may consult, or act upon the advice of, 
" the minister who is, for the time being, primarily concerned 
in such matters, in whatever manr1er is most convenient to 
both." w 

Impressed with the importance of securing ministerial re
sponsibility on behalf of all administrative acts he ~night per
form, and considering these directions as a ratification by the 
colonial minister of this doctrine, Governor Robinson lost no 
time in informing his chief minister (Mr. Parkes) of his rea
diness to initiate a system in regard to the prerogative of 
pardon in strict accordance with constitutional principles. 

Mr. Parkm; embodied his own views upon the subject in a 
memorrtndnm, dated May 30, 1874. "He preferred that the 
respon::;ibility of deciding upon applications for mitigation of 
sentences :,;hould remain, as heretofore, solely with the gover
nor; but, if a change were insisted on, and the cases of pri
soners were to he decided on the advice of ministers, as 
required by the secretary of state, he could see no sufficient 
reason for making a distinction between this class "f business 
and the ordinary business of government. In effect, he de
clined to accept any responsibility for ministers, unless they 
had, not only in form, but in substance, a voice in such 
decisions." x 

Contrasting the "independent judgment" claimed for the 
governor, under his instructions, with the position of the 
sovereign in the mother country, Mr. Parkes proceeds to .re
mark: "There can be no question, I believe, that from the 
beginning of the prAsent reign the home secretary in England 
decides absolutely in all matters of this kind in the name of 

w Commons Papers, 1875, vol. liii. pp. 637, 642. 
" Ibid. pp. 638, 642. 
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the Crown, and that the Crown does not in practice inter
fere." Y This portion of the prerogative, then, when in
trusted to the governor of a colony, "unlike the prerogative 
in England, is int~nded to be a reality in its exercise ; " and 
the governor, in such cases, " is subject to a superior and in
structing authority." And, even when ministers are permit
ted to "advise him," "it cannot be doubted that the ad vice. 
here intended is ;,holly distinct in its nature from the ad
vice given in the general conduct of affairs. In the general 
case, the advice is uniformly accepted, as the first condi
tion of the adviser continuing in office.'' ... "The excep
tional advice implied seems to be of the nature of opinion or 
suggestions, to which weight may be attached as coming from 
persons ' responsible to the colony for the proper administra
tion of justice and the prevention of crime,' but which; in 
any case ~r in every case, may be partially or wholly disre
garded." z 

In reply to this memorandum, Governor Robinson observes 
that, "under a constitutional form of government, the Crown 
is supposed to accept or reject the advice of responsible mi
nisters." As governor, he has an '' undoubted right" to reject 
such advice,- if he is prepared to accept the consequences. 
But, practically, he would never do so, except in cases which 
he considered to involve " such a gross abuse of the preroga
tive that both the secretary of state and local public opinion 
would be likely to support him in the adoptiorl. of extreme 
measures." 

" In all t>rdinary cases, therefore, in which neither imperial 
interests or policy were involved, the governor, whatever his 
own private opinion might be," was prepared to accept the 
advice of the minister specially responsible to the colony for 
the administration of justice. He entirely concurred with 
Mr. Parkes, "that the responsibility for the exercise here of 
the qu~en's p-rerogative of pardon must either, as heretofore, 
rest solely with the governor, or it must be transferred to 
a minister, wM will be subject in this, as in the discharge of 

Y Commons Papers, 1875, vol.liii. 
p. 638. Mr. Parkes might have said 
the same of the reign of George IV. 
See Colchester Diary, vol. iii. p. 297. 
For the constitutional practice in 

the present reign, see Martin, Life 
of the Prince Consort, vol. L p. 141. 

• Commons Papers, 1875, vol. 
liii. p. 638. 
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other administrative functions, only to those checks which the 
Constitution imposes on every servant of the Crown who is 
at the same time responsible to Parliament. He therefore 
expressed 11is desire "that, for the future, a11 applications for 
mitigation of sentences should be submitted to me, through 
the interveuLion of a responsible minister, whose opinion and 

•advice as regal'do; each case should be specifili\d in writing upon, 
the papers."" 

Ministers agreed in these conclusions ; and a minute of 
council was passed,. dated J nne 2, 187 4, in conformity with 
the plan proposed by the govemor. 

In reporti11g this decision to the secretary of state for the 
colonies (Lord Carnarvon), for his approval, Governor Robin
soo. states: "This is simply the mode in which all the ordi
nary business of government is conducted; and I • could see 
no sufficient reason for making any distinction in these cases." 
"It appears to me, too, that the plan determined on meets all 
the requirements speeified in Lord Granville's and Lord Kim~ 
llorloy's despatches on this subject. The papers, in every case, 
will be laid before the governor, for his decision. He will 
thus have an opportunity of considering whether any impe
rial interest or policy is involved, or whether his personal in
tervention is c~tlled for on any other grounds." If there 
should be no such neeo::;sity, he would of course give effect to 
the advice of his re8ponsible minister upon the ease. 

Adverting to the pos::;ible difference of opinion upon such a 
question between the governor and his advisers,- and to Mr. 
Parkes's contention "that the refusal of the govm~or to ac
cept the advice of the minister, in any case of pardon, would 
necessarily involve his resignation,"- Governor Robinson re
marks that this argument is, in his opinion, pushed too far. 
" Of course, theoretically, such a view is correct; but I need 
scarcely point out that, in the practical transaction of busi
t1ess, ministers do not tender their resignations upon every 
trivial difference of opinion between themselves and the 
governor." b • 

- Lord Cm·narvon, in three separate despatches to Governor 
Robinson, severally dated Oct. 7, 1874, expresses his ap-

a Commons Papers, 18'15, vol. liii. p. 640. 
b Ibid. vol. liii. p. 643. 



ADMINISTRATION OF THE PREROGATIVE OF MEUCY. 263 

proval of the foregoing arrangements, which are essen
tially identical with the practice established, in similar cases, 
in all other Australian colonies, and with the views of her 
Majesty's govern!nent. But, "as Mr. Parkes c<nTectly ob
serves, the minister in a colony cannot be looked upon as 
occupying the same position, in regard of t}Je queen's preroga
tive of pardon, a~ the home secretary in this country. The. 
governor, like the home secretary, is _lJer::;onally selected by 
the sovereign as the depositary of this prerogative, which is 
not alienated from the Crown by any general delegation, but 
only confided as a matter of high trust •to those individuals 
whom the Crown commissions for the purpose. Actually, 
therefore, as well as formally, the governor will continue to 
be, as he has hitherto been, in New South Wales and in other 
colonies, the person ultimately responsible for the exercise· of 
the prerogative. But this is quite consistent with the further 
duty, expressly imposed upon him, of consulting his ministers 
or minister, before he acts." 

In proof of the necessity for reserving to the governor the 
final decision upon questions that might involve consequences 
too momentous for the determination of the ministers of any 
one colony, however large and important, Lord Carnarvon 
points out that "the effect upon neighbomiug colonies, the 
empire generally, or foreign countries, of letting loose a 
highly criminal or dangerous felon to reside in any part of the 
world, except only that principally concerned to take charge of 
him, was a step which might clearly and not unreasonably 
give rise lo complaints from without the colony; nor could 
the recommendation of a colonial ministry, in favour of such 
a course, be of itself a sufficient justification of it." More
over, to release a felon upon any such condition was alto
gether contrary to the theory now generally accepted: "that a 
community should not relieve itself of its worst criminals, at 
the expense of other countries." The local enactment which 
has heretofore authorized the exercise of this Tight (11 Viet. 
c. 34) "ought to be considered as virtually obsolete," and as 
an act which "cannot be too soon repealed." c 

c Commons Papers, 1875, vol. Australia have expressed their will
liii. pp. 676-679. Lord Carnarvon ingness to repeal this law.'' Hans. 
afterwards stated" that the colonies Deb. vol. ccxxiii p. 1074. And the 
of New South ''Vales and [South] revised instructions issued to the 
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This decision of the secretary of state, that, while the 
governor of a colony is bound to consult his ministers upon 
all applications connected with the exercise of the preroga
tive of pard-on,- whether capital cases o~ otherwise,- he 
remains ultimately responsible for the administration of this 
prerogative, was accepted in New South Wales, as a rea
:o;<mable and satisfactory settlement of t~e constitutional 
question.d 

Meanwhile, in the year 1872, before the change of practice 
had been adopted which relieved the governor of personal 
responsibility in all ordinary cases of applimttions for pardon, 
Govemor Hobinson, in his discretion aud independent judg
ment, had seen fit to release from gaol one Gardiner, a con
viuted felon, on coudition that he should leave the colony. 
T~A-'o yean; afterwards, in .Tune, 187 4, this matter was brought 
before tlJO House of Assembly. A motion was maae to pre
sent ~tn address to the governor, disapproving of Gardiner's 
release, which was only negatived by the casting-vote of the 
speaker. But the question was agitated in the country, and 
Humerous petition::; were addressed to the governor on Gardi
ller'::; behalf. This led hi::; Excclleney to reconsider the ques· 
tion. After reviewing his former: decision, and determining 
that it ought not to he reversed, he embodied his views in a 
minute, whieh he laid, with the petitions, before the execu
tive eounuil. That body, having examined the papers, were 
of opinion that no grounds existed to warrant them in advi::;
ing the governor to withdraw the conditional pardon he had 
gi von to Gardiner. His Excellency accordingly nefused to 
grant the prayer of the petitiom~rs. 

In order to allay the existing agitation in the public mind,. 
and nt the same time to acquaint p~trliament with what had 
been done, the proceedings of the executive council in this 
case, together with the governor's minute to council, were 
laid on the table of both houses by ministers, just before the 
prorogation, so that the papers might be printed and circu-
lated during the recess. • 

When parliament re-assembled, this act of laying on the 
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d Commons Papers, 1.875, vol. 
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table the governor's minute was taken exception to in the 
Assembly, and an address to the governor, condemnatory of. 
that proceeding, as well as of the tenor of the document it
self, was moved amt defeated (again) by the speake~s casting
vote. But during the debate the governor was charged, 
by different members, with having ''insulted and degraded 
the house by unconstitutional interference and criticism." e . . 
Shortly afterwards, parliament was dissolved. In the new 
Assembly, the attack was renewed, under circumstances which 
have been already explained in a previous section of this 
chapter. r • 

These repeated and not altogether unsuccessful attempts 
to render the governor directly amenable to the House of 
Assembly, for alJts performed by him upon his personal re
sponsibility as an imperial officer, were reported by him to 
the secretary of state, in a despatch dated Nov. 30, 187 4. 
While these attempts had hitherto been defeated, the gover
nor's actions had been exposed to parliamentary criticism, 
through, as his Excellency remarked, "my having had imposed 
on me, personally, as her Majesty's representative, adminis
trative functions, independent of my responsible advisers. 
There are, of course, political duties which the governor, as 
holding the balance between contending parties, must always, 
necessarily, perform upon his own independent judgment, 
such, for example, as the refusal or acceptance of the resig
nation of the ministry; the selection of a new premier; and 
the granting or refusal of a dissolution, when asked for. But 
the late dis~ussions in parliament have, I think, clearly shown 
that no possible advantage which can be gained by requiring 
the governor personally to take the initiative in ordinary 
admmistrative actR cau compensate for the animadversions to 
which his proceedings must, in such case, be exposed in the 
popular branch of the legislature." 

"There is only one way," his Excellency adds, "in which 
the governor's action can be kept out of the heated atmo
sphere of parli!\mentary discussions, and that is by relieving 
him, as far as possible, from the duty of taking the initiative 
in the transaction of administrative business. His action, as 

e Commons Papers, ~875, vol. !iii. pp. 680-683. 
f See ante, p. 96. 
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regards such details, should, I think, be limited to accepting 
m· rejecting the advice of his ministers. The importance of 
maintaining this principle appears to have been recognized 
and acted upon to a greater extent in the-neighbouring colo
nies than it has been in New South Wales." g 

In acknowledging the receipt of this despatch, the secre-
• tary of state accepted,. without hesitation• the governor's ex

planation of hi::; conduct, to which exception had been taken 
in the Hou::;c of Assembly, and stated that he should present 
all the papers on ;he subject to the Imperial Parliament.h 
After they were so submitted, a debate arose upon the gene
ral question in the House of l .. ords, wherein a decided con
currence of opinion was expressed in favour of maintaining 
the mini::;terial doctrine, as to the right and duty of the go
v~mor to exercbe a final and independent judgment, as an 
imperial officer, upon all questions arising out of t,1c exercise 
of the prerogative of mercy; but only after he had fully and 
freely considered the advice of his ministers upon each par
ticular case.i 

In 1877, the exercise of the prerogative of mercy by the 
governor of T:tsmania, on hohalf of a convict named Louisa 
Hunt, upon the advice of his ministers, and in accordance 
with the revised instructions issued by her Majesty's colonial 
secretary, was cciJsured by Loth houses of the local parlia
ment. Papers on the subject were presented to the parlia
ment in am;wer to addresses. Whereupon in each chamber, 
it was ret~olved, that "the advice tendered by his ministers 
to his Exeellency, and which led to the release of the prisoner 
Louisa Hunt, wat~ improper, and such as to tend to subvert 
the adminh;tration of justice." The cabinet, however, did 
not make this "a ministerial question." They did not dis
pute the competency of the houses to pronounce upon their 
conduct in the matter, and they accepted the censure ; but 
did not, on that account, resign office. The ministry was 
weak ia parliamentary support, and it fell shortly afterwards, 
because of the rejection by the Assembly pf their financial 
policy. But ministers did not consider that the disapproval 

g Commons Papers, 1875, vol. i Hans. Deb. vol. ccxxiii. p. 
liii. pp. 680-685. 1065. 

h Ibid. vol. liii. p. 685. 
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by the ho11ses of the advice they had given upon a question 
the final disposal of which was vested in the gqvernor, ne
cessitated their resignation of office.j 

There is another question of considerabl~ interest 
and importance, in connection with the administration 
of the prerogative of mercy, which should be noticed : Pt. rtrclartna-

.._... • lOllS 0 

it is in regard to the right of a governor to issue a general 

I . f 1 l" . I ffi d amnesty. proc amat10n o genera amnesty to po 1t1ea o en ers. 
In the circular despatch addresse~ by the Earl of 

Kimberley to colonial governors on Nov. 1, 1871, which 
treats of the powers vested in the governor of a colony 
to grant pardons, it is intimated that, inasmuch as in 
England a pardon is not granted before the trial of an 
offender, "So, with respect to "the promise of pardon to 
political offenders or enemies of the state, her Majesty's 
government are of opinion that, for various reasons, it 
would not be expedient to insert the power of granting 
such pardons in the governors' commissions; nor do 
they consider that there is any practical necessity for 
a change. If a governor is authorized by her Majesty's 
government to proclaim a pardon to certain political 
offenders or rebels, he can do so. If he is not in
structed from home to grant a pardon, he can issue a 
proclamation, as was done in New Zealand in 1865, by 
Sir G. Gr~y, to the effect that all who had borne arms 
against the queen should never be prosecuted for past 
offences, except in certain cases of murder. Such a 
proclamation would practically have the same effect as 
a pardon." k 

The issue of a proclamation of amnesty or oblivion 
for past offences against the Crown and government 

• 
i Tasmania Legislative Council 

Journals, 1878, appx. nos. 35, 36. 
. The "Hunt case" gave rise to a 
sharp and acrimonious correspond
euce between the governor and the 
chief-justice of the colony, copies 
of which· were transmitted to her 

Majesty's secretary of state, and 
elicited a rebuke from that officer 
to both parties in the controversy . 
Ibid. 1878-79, no. 118. 

k Commons Papers, 1875, vol. 
liii. p. 634. 
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of the realm is within the undoubted prerogative of 
the Crown; and' an amnesty or pardon may thus be 
granted by the sovereign either before or after attainder 
or conviction; 1 and also by a coloniat governor, acting 
under instructions from the Crown.m 

• In Upper Canada, after the insurrection of 1837, the 
provincial parliament passed an act to empower the 
lieutenant-governor, upon the petition of any person 
charged with higll, treason before his arraignment, pray
ing for a. pardon, to grant him (by and with the advice 
of the executive council) a conditional pardon; which 
should nevertheless have the effect of an attainder for 
high treason, so far as concerned the forfeiture of his 
property.n • 

We must now revert to the general question as to 
the constitutional method of exercising the prerogative 

' 1 Inst. 120 a, note 1; 3 Inst. 
233. Bishop, Criminal Law, c. 59, 
on "Pal"dnn." 

"' Forsyth, Constitntional Law, 
p. 1 Vl. l'mchtrwttions of amnesty 
wc\'e issued by Lord Durham, g-o
vernor-geneml of Canada, in 18:.18; 
by Sir George GnlJ, governor of 
New Zealand, in 18G5; by Sir G. 
F. Bowen, governor of New Zen-
land, in 1871; and by Lord Duf
ferin, govemor-general of Canada, 
in 1875. (See the Canada Official 
Gazette, of April 24, 1875.) This 
proclamation granted a full amnesty 
to all persons concerned in the in
surrection in the North-we~t, in 
1869 and 1870, excepting that the 
amnesty to Louis Riel and Ambroise 
Lepine wa.s made conditional on five 
ye<trs' banishment from her Majesty's 
dominions;1and that \V. B. O'Do
nohue was not included in the grant 
of amnestv. But on Nov. 22, 1877, 
Lord Dufferin approved nf a re
commendation from his ministers 
in council that a pardon, condi
tional on five years' banishment, 
from April 23, 1875, should be 
granted to O'Donohue. On Nov. 

27, the governor-general enclo8ed to 
the secretary of state for the colo
nies a copy of the order in council, 
and of the official gazette contain
iug the proclamation which he had 
caused to be issued for the pur
pose of giving effect to this act of 
mercy. Canada Sess. Papers, 1878, 

~" no. u.). 
" U. C. Stat. 1 Viet. c. 10. See 

Lieut.-Governor Arthur's despatch, 
of Aug. 29, 18:38, itt rcbtion to 
this statute; which is specially 
noteworthy as commenting upon 
the apparently conflicting claimH of 
the governor-general of Cauada 
and the lieuteuant-gov0.rnor of Up
per Canada to the exercise of the pre
rogative of mercy, undertheir several 
commissions from the Crown and 
instructions from the secretary of 
state. Upper Canada Assembly 
Journals, 1839, •appx. vol. ii. pt. 
2, p. 625. Since confederation, the 
administration of this. prerogative 
has been withdrawn from the lieu
tenant-governors of the Canadian 
provinces, and vested solely in the 
governor-general of the dominion. 
Canada Sess. Papers, 1869, no. 16. 



ADMINISTRATION OF THE PREROGATIVE OF MERCY. 269 

of mercy in a British colony, for the purpose of point
ing out the special instructions which have been given 
td the governor-,seneral of the dominion of Canada on 
this subject. • 

Prior to the confederation of the British North Its exer

American provin,:es in 1867, and up to the time of the .2'~~7:L. 
appointment of the Marquis of Lorne to be governor
general in 1878, the instructions to the governors-gene-
ral of Canada were identical with th~se given to other 
colonial governors. By virtue of these )nstructions, 
the governor was understood to be bound to consult 
his ministers in all cases of application for the mitiga· 
tion or remission of sentences, but he remained at 
liberty tcr disregard their advice and to exercise the 
royal prerogative according to his own judgment and 
upon his own personal responsibility as an imperial 
officer. 

Thus, in September, 1861, the governor-general, Sir Patter-
son's case. Edmund Head, after fully considering in council the 

case of one Patterson, convicted of murder and sen· 
tenced to death, resolved to grant him a reprieve, 
notwithstanding that the attorney-general and other 
members of the executive council were adverse to the 
commutation ofthe sentence and in favour of permitting 
the law t<1 take its course. The reasons which actuated 
the governor in this decision were duly recorded in the 
minutes of council.0 

Again, on January 15, 1875, the Earl of Dufferin, ~:;:.ne's 
governor-general, informed the dominion minister of 
justice that, after a " full and anxious consideration '' 
of the evidence and other papers concerning the trial 
of Ambroise Lepine for the murder of Thomas Scott, he 
had decided to commute the capital sentence passed 
upon Lepine to two years' imprisonment, together with 

0 See the Quebec Morning Chronicle, Sept. 7, 1861. And see Canada 
Assembly .Journals, 1858, app:x:. no. 17. 
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the permanent forfeiture of his political rights. In 
dealing with this case "according to his independent 
judgment and on his own personal responsibility," the 
governor·rcported his reasons for the same to her Majes· 
ty's secretary of state.P Although there appears to 
have been no formal record in a minute of council of 

• this pi'oceeding, "full and ample communications,, 
passed between the governor-general and his ministers 
on the subject, a~d his conduct was entirely approved 
by the imperial governmcnt.q 

In November, 1875, the correspondence above cited 
between the colonial secretary and the governor of New 
&luth Wales, in reference to the exercise of the preroga
tive of mercy, was transmitted to the governor-general 
of Cawtda and laid before the Canadian parlirtment." 

This official communication led to a careful examina
tion of the question by the dominion minister of justice 
(Mr. Blake); and the expediency of some further altera
tion of the term::; of the governor's commission, and of 
the royal instructions applicable to the administration 
of this prerogative, was one of the matters of public 
interest and importance upon which Mr. Blake pro
ceeded to Engbnd in June, 1876, at the request of Lord 
c~,rnarvon, for the purpose of having a personal con-
ference with her Majesty's ministers.8 

• 

At this conference, Mr. Blake submitted various 
reasons, resulting from the growing importance of the 
dominion of Canada and its relation as a self-govern
ing community to the mother country, which, he 
contended, would justify the allowance of a larger 
discretion in the determination of cases by the pre
rogative of pardon in Canada than wou!d be suitaple 
in Australia or elsewhere. He was of opinion that 

P Canada Gazette extm, .T a.n. 19, 
lt)75. 

q Hans. Deb. vol. ccxxiii. p. 107 5. 

r Canada Sess. Pavers, 18'76, 
no. 116. 

• See ante, pp. 78-80. 
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this prerogative should be exercised in Canada, as a 
general rule, precisely as it is administered in England; 
namely, pursuant to the advice of the dominion minis
ters as well in • capital as in non-capital c~ses. Mr. 
Blake admitted the difficulty, if not the impossibility, 
of formulating a special rule on the subject, because. 
cases might occitr which would involve imperial as well 
as Canadian interests. Such cases, however, would be 
rare and exceptional, and might .be disposed of as 
they arose by mutual adjustment, in which due regard 
should be had to the constitutional powers and relations 
of the Crown, the governor-general, and the Canadian 
privy council. 

These • suggestions were frankly accepted by the 
colonial secretary, and he expressed his readiness to 
advise an amendment of the governor-general's com
mission and instructions in general agreement with Mr. 
Blake's proposals. t 

After Mr. Blake's return to Canada, further corre
:-lpondence ensued between the imperial and dominion 
governments upon this subject. Drafts of the proposed 
alterations in the commission and instructions were 
considered and agreed upon between the ministers of 
the Crown in Canada and the home government. It 
was deci~ed, however, to await the appointment of a 
new governor-general before giving full effect to the 
intended changes. 

Upon the expiration of Lord Dufferin's term of New in

service, he was replaced by the Marquis of Lome. ~~r~~~~~s 
The new commission and instructions issued upon this no

1
r-gfence-

• . ra o a-
occasiOn were framed in accordance w1th the condi- nada. 

tions agreed t1pon between the dominion and imperial 
governments. As regards the prerogative of pardon, 
the directions therein contained do not materially differ 

t Canada Sess. Papers, 1877, no. 13. 
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from those embodied in the revised letters-patent issued 
in 1877, on behalf of South Australia, and which have 
been already noticed.u The variations, however, in Lord 
Lorne's commission and instructions ~·coupled with 
the assent expressed by her Majesty's government to 

.the proposition that, in n,ll cases of a merely local 
nature, the advice of the Cmutdian mi;;isters in respect 
to the exercise of the prerogative of pardon, should 
not only be tal~n, but should prevail - suffice to 
extend to the Canauian government, upon such ques
tions, the same freedorn of action as in all other matters 
which concern solely the internal administration of the 
a!fitirs of the dominion.v 

'rhe new letter.fl-patent constituting the • office of 
governor-general of Canada contain no reference to 
the exercise of the prerogative of pardon; but the 
accompanying draft of instructions includes the direc
tions heretofore distributed between the commission 
and instructions, in the following terms: -

" We do further authorize and empowm· onr said governor
general, as he shall see oeea::;ion, in our name and on our 
br:half, when any crime has bueu connnitted [for which the 
offender may l>e tried within our said dominiouw], to grant 
a pardon to any accomplice, not heiug the actual perpetrator 
of sueh crime, who shall give ~:~uch iuformation as. shall lead 
to the conviction of the principal offender; and, further, to 
grant to any offender convicted of any crime in any court, or 
before any judge, Justice, or magi~:~trate, within our said do
minion, a pardon, either free or ::mhject to lawful conditions, 

u See ante, p. 82. 
v See the correspondence be

tween the government of Canada 
and the government of the United 
Kingdom, upon the subject of the 
Royal Instructions, prior to Oct. 5, 
1878. Canada Sess. Papers, 1879, 
no. 181. 

w Heretofore, in lieu of the words 
in brackets, the instructions had said 
''within our said colony," or'' do-

minion." But, by the change in
troduced in the revised instructions, 
the power to grant a pardon to ac
complices is extetided to ca;ses where 
the crime has been committed out
side of the limits of the dominion, 
but for which the offender may be 
tried therein. This alteration was 
sugg-"'Rted by Mr. B~ake, _in 1876. 
See his Report to the Canadian Pnvy 
Council, p. 4. 
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or any respite of the execution of the sentence of any such 
offender, for such period as to our said governor-general may 
seem fit, and to remit any fines, penalties, or forfeitures which 
may become due ~nd payable to us. Provided !tlways, that 
our said governor-general shall not in any case, eicept where 
the offence has been of a political nature, make it a condition 
of any pardon or remission of ::;entence that the offender shall 
he banished from~ 01· shall absent himself from, our said do-· 
minion.x And we do hereby direct and enjoin that our said 
governor-general shall not pardon or reprieve any such offen
der without first receiving, in capital cases, the advice of the 
privy council for our said dominion, and in other cases the 
advice of one at least of his mini,ters,Y and in any case in 
which such pardon or reprieve might directly affect the 
interests of the empire, or of any country or place beyor~d 
the jurisdiction of the government of our said dominion, 
our said governor-general shall, before deciding as to either 
pardon or reprieve, take those interests specially into his own 
personal consideration, in conjunction with such advice as 
aforesaid.z 

By this last section, the independent judgment and 
personal responsibility of the governor-general of Ca
nada, as au imperial officer, are relied upon to decide 
finally, after consultation with his ministers, in all cases 
of imperial interest, or which might directly affect any 
country or place outside of Canada; while he is at 

• 
" This clause does not appear 

in earlier i n.structions; but it was 
deemed by the secretary of state to 
be obviously wrong to thrust upon 
other communities a criminal who 
was regarded as unfit to remain at 
large in his own country. (See ante, 
p. 263.) In this opinion Mr. Blake 
fully concurred, while he suggested 
"that it may be j~t and convenient 
that the restriction should not be 
applicable to the cases of political 
criminals, to whose offence~ as a rule 
the considerations which make such 
a condition obnoxious hardly applv, 
while public convenience and the 
tranquillity of the country may occa-

18 

sionally be best consulted by so 
disposing of them." (Report in 
1876, p. 5.) The colonial secretary 
approved of this exception. See the 
correspondence laid before the do
minion parliament in 1879. 

Y In practicG, this minister is 
understood to be the minister of 
justice; but for obvious reasons the 
limitation to any particular minister 
is not insisted upon. See the corre
spondence ahove referred to. 

z For the Marquis of Lorne's com
mission and instructions, see Com
mons of Canada Sess. Papers, 1879, 
no. 14. 

Effect of 
new in
structions. 
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liberty to defer to the judgment of his ministers in all 
cases of merely local concern. 

In any case where the governor-general is authorized 
to act in~ependently of his minister~ he may, if he 
thinks fit, remit the matter to the consideration of the 
secretary of state for the colonies, for the purpose of 
"ascertaining the opinion of her Maje~y's government 
thereon. ':rhis was done in 1877, by decision of "the 
governor in council, '' in the case of Peter Martin." 

• 

Imperial ])ominion exercisable over Self-governing Colonies : 
i. In miUtary and naval matters. 

Our observationR on this head will be su:i.tably pre
faced by the following extracts from the" Revised Regu
lations for the Colonial Service,'' issued in 1879:-

§ II. Authority of the Governor in relation to her MaJesty's 
Troops. 

10. The governor of a colony, though bearing the title of 
captain-general or commander-in-chief is not, without special 
appointment from her J\fttjesty, invested with the command 
of her Majesty's regular forces in t;he colony. He is not, 
therefore, entitled to receive the allowances annexed to that 
command, or to t(l,1m the immedil1te direction of any military 
operations, or, except in case of urgent necessity, t8 communi
cate oflicially with subordinate military officers, without the 
concurrence of the officer in -command of the forces. Any 
sneh exceptional communication must be immediately notified 
to that ofJicer. 

11. Except in the case of invasion or assault by a foreign 
enemy, it is the duty of the govemor to determine the objects 
with which and the extent to which her Majesty's troops are 
to be employed. He will, therefol'e, issue to the officer in 
command of the forces directions respecting their distribution 

a Confidential report of the do- r.orrespondence concerning the royal 
minion minister of justice (Mr. instructions. Canada Sess. Papers, 
Blake), dated March 5, 1877, in J.879, no. 181. 
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and their employment on escort and other duties required for 
the safety and welfare of the colony. In all these matters; 
however, the governor will consult as far as possible with the 
officer in comma1¥1, and will incur special responfiibility, if he 
shall direct the troops to be stationed or employed in a man
Her which that officer ::;hall consider open to military objection. 

12. The governor, as the qneen's representative, will giv,p 
the "word" in atl places within his government. 

13. On the other hand, the officer in command of the forces 
will determine all military details respecting the distribution 
and movement of the troops and the con!position of the differ
ent detachments, taking care that they are in conformity 
with the general directions issued to him by the governor. 

14. The officer in command of her Majesty's land forces is 
alone charged with the superintendence of all details connected 
with the• military department in a colony, the regimental 
duty and discipline of the troops, inspections, and summon
ing and holding courts-martial, garrison or regimental, and 
the. granting leave of absence to subordinate military officers. 

15. He carries into execution, on his own authority, the 
sentences of courts-martial, excepting sentences of death, 
whie;h must first be approved, on behalf of the queen, by the 
officer administering the ci vii government. 

16. He makes the officer administering the civil govern
ment returns of. the state and condition of the troops, of the ·~ 
military departments, of the stores, magazines, and fortifica
tions within the colony, and furnishes duplicates of all such 
returns of.this nature as he may be required or may see occa
sion to send to the military authorities at home, or to any 
officer under whoE!e general command he is placed. 

17. On the receipt of the annual mutiny act, the officer in 
command of her Majesty's land forces communicates to the 
civil authority the "general orders" in which it may be pro
mulgated. 

18. And in the event of the colony being invaded or assailed 
by a foreign e1'lerny, and becoming the. scene of active mili
tary operations, the officer in command of her Majesty's land 
forces a::;sumes the entire mihtary authority over the troops. 

19. The above regulations will hold .good, though the go
vernor may be a military officer senior in rank to the officer 
in command of the forces. 
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20. If several colonies are comprised in one military com
mand, the officer in command of the whole may transfer troops 
from one colony to another on an application from the go
vernor of the colony to which the troops are.sent, transmitted 
to him either through the governor of the colony in which he 
is serving, or through the oi£cer commanding the forces in 
tJw colouy for which troops are required. But the officer in 
command must, in all cases, consult with the governor of the 
colony from which the troops are sent, and will incur a 
special responsibility if he sends them away without that go-
vernor's consent. • 

21. Except in the case of the North American colonies, 
colonies comprised under one government-in-ehief are to he 
treated, for militn.ry purposes, as a 8ingle colony. Natal, for 
the smne purpose, will be considered part of the government 
of the Cape of Good Hope. • 

§ III. Military Correspondence. 

107. The governors of colonies, commanding her Majesty's 
troops therein, mu~;t ~;eparate their correspondence with the 
secretary of state for the colonies, and the secretary of state 
for wr~r, in Lhe following manner:-

19S. Whatever relates to the discipline of the troops, or to 
the employment of them in any ordinary and established ser
vice, or to tho relief of the troops after their time of local 
service shall have expired, or to the interior economy of her 
Majesty's land forces, will properly form the subject of corre
spondence with tl1e secretary of state for war exchliively. 

100. In the event of actual hostilities with any foreign 
enemy, or of any extraordinary employment of the troops for 
the maintenance of the public peace, such occurrences must 
be reported both to the secretary of state for war and to the 
secretary of state for the colonies. 

200. In the event of its being thought necessary to make 
or to ad vise any military convention with the of-ficer in com
mand of the troops of any foreign power, a governor command
ing her Majesty's troops will, at the same time, report to the 
secretary of state for the colonies, and to the secretary of state 
fOT war, the measures which he may have so taken, or those 
which he may wish to recommend for adoption. 

201. In case it should be necessary, in order to render the 
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governor\; military reports intelligible, to make reference, 
in his correspondence with the secretary of state for war, to 
topics connected with his civil authority, he will in every such 
case at the same time bring under the notice of the secretary 
of state for the colonies the questions of civil government to 
which he may thus have had occasion to advert. 

202. As any at.tempt to define the limits of a governor'~ 
civil and military correspondence may, from the nature of 
the case, be imperfect, and may omit to provide for some un
foreseen exigency, he will best fulfil the.joint pleasure of the 
secretary of state for war and of the secretary of state for the 
colonies by conducting his civil correspondence exactly as he 
would conduct it if he possessed no military comma.nd, and 
vice versa. The two functions of governor and of commanrler 
of the fo~ces, though for the time combined in the same per
son, should be regarded in this respect as entirely separate, 
and the report::; made by the governor in each capacity should 
be made precisely in the same manner as if that combination 
of powers did not exist. 

203. The preceding instructions will apply also to the go
vernor's correspondence respecting the service of the commis
sariat. 

204. The respective officers employed under the war office 
are in all cases without exception to give timely notice to go
vernors of any communications which they may· intend to 
send home, affecting such governors or the orders given by 
them, so that her Majesty's government may be simultaneously 
made acq1tainted with the opinions of the governOI's, and with 
the opinion of those officers on any matter on which it is re
quisite that the views of both should be known. 

205. When the civil governor of a colony shall have occa
sion to report upon, or bring under the consideration of the 
secretary of state for the colonies, matters which involve 
military as well as civil considerations, or which require the 
decision or concurrence of the secretary of state for war, the 
governor will first communicate with the officer in command 
of the forces in the colony respecting the matters in question ; 
and, having obtained that officer's opinion or observations 
thereupon, he will transmit the same with his own report to 
the. secretary of state for the colonies. 

206. The officer in command of the forces is similarly in-
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structed to obtain the opinion of the governor before report
ing to the secretary of state for war, or to any o:fiicer under 
whose general command he is placed, on any matter which 
involves civil as well as military considerations, or which can
not be decided without reference to the secretary of state for 
the colouies. 
• 207. The officer in command of, the focces has been in
structed to send to the governor duplicates of all reports on 
whatever subjects, other than those relating to discipline and 
the J.'outiue of the .,crvice, which he may have occasion to 
send to tlJC secretary of state for war or to any officer under 
whose general command he is placed. In case the governor 
considcrt~ that these reports require the consideration of the 
t~acretary of state for the colonies, he is to forward the dupli
cates with hit~ observations by the same mail whicJ1 conveys 
the original report to the secretary of state for war. 

§IV. Naval Correspondence. 

Naval cor- 208. Governors of colonies should communicate with offi-
~~~~~~- cers of her Majesty's navy, and should convey notices of dif

ferent kinds to commanders of foreign vessels in colonial 
waters, i11 the following mode:-

20D. The govomor will write in his own name to any se
nior naval ofliuer (that is to say, the senior officer then within 
his immediate reach), holding the rank of flag-officer, captain, 
or commander, but will communicate with any senior officer 
of lower rank through his private secretary. In JlO case will 
he communicate through the coloni1tl secretary, whose func
tions are of a different character, and whose office should not 
be the place of deposit for communications between the go~ 
vernor and officers in command of her Majesty's naval forces. 

210. Any notice or direction, convey~d by the governor's 
authority to the commander of any foreign vessel, should be 
conveyed through the officers of tpe colonial government, 
and not through the officers of her Majesty's navy, whoRe in
tervention should not be applied for, unless the directious 
conveyed through the ordinary channel should fail to produce 
their effect. 

The constitutional prindples asserted in the preced-
~ ing regulations were not ascertained and put into force 
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until the necessity for strict rules upon the subject had 
become unmistakably apparent. 

During the Rrogress of the Maori war in New Zea- Origin of 
· 5 fii • d existing land in the years 186 and 1866, di erences occurre rules. 

between the governor of the colony and the colonel 
commanding OIJe of the queen's regiments therein., 
which were seriously aggravated in consequence of 
the defective rules then in operation in regard to mili-
tary correspondence between army officers and the 
Horse Guards during the existence of a state of war in 
a colony. This case has been recorded in a previous 
section.b It led to the adoption of the revised rules 
above set forth, which are sufficiently comprehensi"ve 
and expficit to meet all contingencies. 

Another question, more momentous in its scope Positionof 

d h . . l B . . h l a governor an consequences, as ansen m severa ntis co o- in military 

mes. It is to determine the exact relation of the matters. 

governor, in a colony possessing " responsible govern-
ment,'' towards the imperial authorities on the one 
hand, and towards the local administration on the other, 
in the control of military matters. Difficulties have 
presented themselves in different places upon this q nes-
tion, but they have been generally surmounted, and a 
good understanding now prevails everywhere upon the 
subject. • 

By virtue of his commission from the Crown, a colo
nial governor is usually and appropriately invested with 
the position of commander-in-chief of all local forces 
raised within the .colony. His relation to her Majesty's 
regular army or navy depends upon the nature of his •' 
instructions from home, as hereinbefore provided. If a 
military officer commissioned with supreme command 
be in the colony, he necessarily controls all military 
operations, though he is bound to act in co-operation 

b See ante, p. 101. 
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with the governor, and in certain matters to acknow
ledge his superior a;nthority. These points, however, 
have all been definitely arranged by. the above-men
tioned official regulations. 

In New South Wales, pursuant to the Volunteer Force Re
gulation Act of 1867 ( 31 Viet. no. 5), whicl1 is still in opera
tion, the governol' is appointed to be comrriander-in-chief of 
the colonial volunteel's; and certain specified duties are im
posed upon him, in relation to the volunteer force. 
. ln 1869, Sir Willi~m Manning, the colonial attorney-gene
raJ, gave it as his opiuion that the governor was required 
11ndcr this statuto "to act prerogativcly on her Majesty's 
lwhalf," and to exercise the functiom; assigned to him "upon 
hi; own respom;ibility," without reference to his executive 
council,- upon the ground tlutt the duties in question were 
analogous to those which in England appertained to the com
mamler-in-ehief, and not to the secretary of state for war." 

In 187B, Captain F. R. Rossi, a volunteer officer of this 
force, was complained of before the Legislative Assembly, for 
conduct unbecoming iu a man iutru::;ted with the command of 
a body of citizen soldiers. He was tried for his offence, by a 
seleet committee of' the house, who recommended that he 
should be dismi::;sed from ofilee.d The hou::;e concurred in this 
report, and tramnnittecl it to the governor for his considera
tion and approval. The governor (Sir Hercules Robinson) 
replied by mm;::;age, in which he declined to carry out the 
1·ecommendation of the committee, inasmuch as it::. proceed
ings were contrary to law. His Excellency pointed ont that 
the volunteer aot provided that any inquiry into the con
duet of a volunteer officer should be conducted by a court 
as::;emblcd by direction of the governor, and composed exclu
sively of volunteer officers. He added th~t he had carefully 
investigated the charges against Captain Rossi, and had em
bodied his conclusions upon the case in a minute, which he 
had laid before hi::; responsible advisers. Acting by their 
advice, as well as on his own behalf as commander-in-chief, 
he was pre!Jared tu uireeL Lhe as::;embling of a eourL of in-

e New South ~'ales, Votes and Proceed. Legislative Assem. 1873-74, 
vol. iii. p. 69. 

d New South Wales, Assem. Jom:- 1872-73, vol. i. pp. 314, 1325. 
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quiry, under the statute, to examine the complaint against 
·this officer. Whereupon, after a protracted debate, the Le
gislative Assembly rescinded their resolution for the adoption 
of the report of th•e select committee.e 

In the course of debate on this question, Governor Robin
son's conduct was animadverted upon; and he was charged 
with having pnt him:self into colli:sion with the house. His· 
Excellency took no notice of these observations at the time ; 
but afterwardB, when writing to the secretary of state for the 
colonies (the Earl of Carnarvon), on No.v. 30, 1874, upon a 
kindre.d topic, he referred to these injurious reflections, and 
justified the course he had adopted upon this occasion. 

Commenting upon the incongruity of devolving upon the 
governor personally the duty of taking the initia.tive in th~ 
transaction. of any sor• of administrative business, while he 
owed no personal responsibility to the local parliament, his 
Excellency remarks that "it seems somewhat inconsistent 
to intrust to her Majesty's representative, who is not respon
sible to parliament, certain special duties apart from his ad
visers, and then, when he exercises his functionB in the manner 
which in his judgment best accordB with the honour and dig
nity of the Crown, to complain that his view does not com
mand the unanimous approval of the popular branch of the 
legislature." r 

In the same despatch, Governor Robinson points out that, 
elsewhere,-" in Victoria, for example,- the volunteer act 
imposes the duties which here devolve personally upon the 
governor a~ commander-in-chief upon the governor, with the 
advice of his executive council; so that responsibility for 
the exercise of functions in military, as in all other local, mat
ters devolves there upon the ministers." g Practically, the 
governor exercises no more authority, in military business in 
Vwtoria, than he doeii in the routine of any other department 
of local administration. 

In New South Wales, the reorganization of the volunteer 
forces is now in·contemplation. When such a measure is in
troduced, there can be no doubt that the constitutional rela-

e New South Wales, Assem. Jour. 1873-74, vol. i. pp. 170, 220, 249. 
f Commons Papers, 1875, vol. lili. p. 684. 
g Ibid. p. 685. 
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tions which exist in other parts of the British colonial empire 
between the governor as commander-in-chief, the local defence 
forces, and the minic;try, will be duly recognized, and the letter 
of the la'if brought into harmony with th~ spirit of the Con
stitution. 

In Canada, from the period of confederation, this question 
• has received a satisfactory solution. • 

Pursuant to the fifteenth section of the British North 
America act of 1867, "the command-in-chief of the land 
and naval militia, ~:~nd of all naval and military forces of and 
in Canada, is vef\ted in the queen, and shall he exercised and 
administered by her Majesty personally, or by the governor as 
her representative." h 

• This i8 the first clause in the Canada militia act of 1868; 
and it secures the exercise of all po~rs under tl~at act in a 
constitutional manner. Those matters which are of imperial 
direction, and concern the queen's regular army or navy, 
whilst serving in Canada, are subject to the control of the 
imperial authorities; whilst those which concern the disposi
tion and management of locrtl forces are regulated by the 
govemor-genernl, with the advice and consent of his privy 
council or cabinet. 

These principles are embodied in the Canada militia act, 
which likewise provides for the occurrence of actual hostili
ties, and insures unity of action in such an emergency by 
the following enactment: that, "whenever the militia or any 
part thereof are called out for active service, by reason of war, 
invasion, or insurrection, her Majesty may place them under 
the orders of the commander of her regular forces in Canada." i 
This has always been done, upon the occurrence of any seri:.. 
ous disturbances in the dominion; although the clause does 
not make the practice obligatory. 

The act aforesaid authorizes the appointment by the gover
nor of Canada of "a minister of militia and defence, who 
shall he charged with and he responsible for the administra
tion of :militia affairs, including all matters involving expendi-

h Canada Militia and Defence 
Act 1868, 31 Viet. c. 40. 

i Ibid. sec. 61 (3). Andsee the 
Regulations and Orders for the Mill-

tia of the Dominion of Canada. 
Published by authonty. Ottawa. 
Oct. 1, 1879. 
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ture, and of the fortifications, gunboats, ordnance, ammunition, 
arms, armories, stores, munitions, and habiliments of war, 
belonging to Canada." This minister "shall have the ini
tiative in all mil'itia affairs involving the expt:mditure of 
money." He is assisted by a deputy minister, and subordi
nate officers. 

By a subsequent amendment of the law, passed in 1875,j it;. General 
. t d h h h ll b . d d h commandIS enac e t at " t ere s a e appomte to conunan t e ing .Cana-

militia of the dominion of Canada an officer holding the rank dian mi-

f 1 l . 1 1 . h 1\ ,r . t ' l litia. o co one or superwr ran { t 1ereto m .1=1r luaJes y s regu ar 
army, who shall be charged, under the orders of her Majesty, 
with the military command and discipline of the Inilitia, and 
who, while holding such appointment, shall have the rank of 
major-general in the militia." On Oct. 1, 1874, the governo}'
general corferred this a~~ppointment upon Major-General (after
wards Lieutenant-General Sir) E. Selby Smyth. The duties 
of this officer are analogous to those performed in England by 
the commander-in-chief of the British army ; and he is, in 
like manner, subordinate to the civil power, and subject to the 
direction of the governor-general through the minister of 
militia and defence. 

In the event of the occurrence of actual hostili
ties, necessitating the active service of the Canadian 
militia and the joint action of the local forces of the 
dominion with her Majesty's regular troops, the fore
going provisions of the Canada militia law, taken in 
connectiotl with the imperial regulations above cited, 
would suffice to secure harmonious co-operation be-
tween both forces. It only remains to consider the 
most suitable method of giving practical effect to these 
general principles~ This we may learn from the fol-
lowing remarkable case, wherein the whole question of 
military disciJ?line and subordination was thoroughly 
sifted and accurately determined :-

In November, 1877, the colony of the Cape of Good Hope 
was threatened with disaster, from a war which had broken 

j 38 Viet. c. 8. 
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out on her northern frontier with certain Kaffir tribes, and 
also from the simultaneous existence of a Kaffir rebellion 
in the eastern provinces. In this emergency, the governor 
(Sir Bartle Frere) was of opinion that it was necessary to 
aid the colonial volunteer force by additional imperial troops. · 
Accordingly, he addressed a minute on the subject to his mi-

.nil'lters, in which he pointed out the need ior reinforcements, 
and likewise the importance of an improved organization and 
control of the colonial military establi~:>hment. 

The colonial pre~ier (Mr. Molteno), in reply to the gover
nor'::; memorandum, asserted his belief that the colonists were 
able to help themselve::;, without assistance from her Majesty\; 
regular army, whose presence in the colony tended, he thought, 
tp depress the spirit of the people, from a dread of military, 
or rather of imperial, domination. He therefore a.dvised the 
withdrawal of her Majesty's troops from the colony. He in
sisted, moreover, upon the right of the colonial cabinet to 
undertake the entire management of the colonial forces ; to 
place the same in charge of a colonial commandant-general, 
who should be uncontrolled by any imperial military au
thority; and that the governor himself should refrain from 
i11terference, inasmuch as he "has no special powers over colo
nial forces as commander-in-chief.'' This arbitrary assump
tion of power was accompanied by an intimation to the 
governor that one of the mini8try (the commissioner of crown 
lands) had been deputed to act as commandant-general, in 
command of all colonial forces whatsoever, " under the sole 
control and direction of the colonial government.'~ 

In answer to these pretensions, the governor denied the 
existence of the alleged dissatisfaction in the colony at the 
presence therein of an imperial military force ; he protested 
against the scheme of his ministers for the direction of the 
local volunteers, &c., as being illegal <~1d unconstitutional; 
and he referred to the reasonable and constitutional practice 
which had hitherto prevailed since the outbreak of hostili
tie8, whereby "the governor and commandei·-in-chief" was 
in the habit of meeting the general commanding the forces, 
and two or three of the responsible ministers, for daily con
sultation and agreement, so that by their joint action and con
cert all necessary military measures might be authorized and 
determined upon. Thegovernor furthermore contended that 
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the distinction drawn by Mr. Molteno between imperial and 
colonial forces was entirely imaginary, becaus.e while serving 
in the colony all her Majesty's forces whether colonial or 
imperial are subjeo.t to the authority of "the gov_ernor and 
commander-in-chief," who is the chief military executive, and 
who is himself bound, on all questions affecting the colony, 
·to receive the advice of his responsible ministers, and not to. 
act in opposition •thereto without valid reasons, which he 
must place on record. The governor is also bound to warn 
his ministers of the consequences of any advice they may 
offer, when he sees danger from propost!d changes, and to 
report to the secretary of state any important changes in 
contemplation. 

" Admitting to the fullest practical extent that ' the gover
nor acts solely by and with' the 'advice ' of his ministers,'• 
Governor ~rere declared his conviction that if, under pres.ent 
eircumstances, he should accept the advice tendered to him, 
to send away the imperial troops and to trust for the sup
pression of the rebellion entirely to volunteers, with the idea 
"that such advice was in accordance with the wishes of par
liament, or would be approved by the parliament of this co
lony," he " would be fitter for a lunatic asylum " than for the 
office he had the honour to fill. 

But ministers still persisted in adhering to their expressed 
opinions in this matter and proceeded to carry them out, by 
directing certain military operations, without the sanction 
either of the governor or of the general in command. The 
general, ho~vever, entered a formal protest against this pro-
ceeding. · 

Ministers also caused to be inserted in the official ga
zette divers military appointments and promotions which 
had not been previously submitted for the governor's ap
proval. At first these appointments were made in the go
vernor's name; subsecruently they were gazetted without any 
reference to his authority. 

After repeated remonstrances with his ministers for their 
illegal and unwarrantable conduct, and after ascertaining that 
they persisted in continuing in office, declaring that they 
were only accountable to parliament for their public conduct, 
the· governor at length, on Feb. 2, 1878, notified the premier 
(Mr. Molteno), by a letter sent through a principal officer 
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of the civil service, that he could no longer consent to retain 
them as his advisers, and that they would remain in office 
only until their successors were appointed. 

Freely. admitting that the governor, .in his capacity of 
commander-in-chief, "is bound on military matters, as on all 
others, to take the advice of ministers, who have practically 

• the same power of control as her Maje~:>ty's ministers exercise 
over the army in England;" and tlmt "through the governor 
and regular gradation of military subordination, every one 
of her Majesty's officers and soldiers on active service in the 
country," '' witho~ distinction between 'colonial' and 'im
perial' troops," "is aecountable to ministers and directly 
controlled by them,"- his Excellency .nevertheles,; protested 
against the assumption by oue of his minbters, without the 
sanction of the Crown or of the colonial parliament, of the 
position and powers of a "miuister of war, ine~pondble to 
the governor, and as a general directing forces in the field 
uncontrolled by and irresponsible to any military authority." 1' 

Ou Feb. 5 and 11, Governor ]'rere addressed despatches 
to her Majesty's secretary of stitte for the colonies, in which 
he narrated the preceding events, and mentioned that he had 
entrnsto<l Mr. S. G. Sprigg, the leader of the opposition in 
the Assembly, with the ta:;k of forming a new administra
tion. 

In his reply, dated March 21, the colonial secretary ex
pressed his full reliance on the governor's judgment, and did 
not question the propriety of his conduct in dismissing his 
late ministers, a step which appeared to have be~n unavoida
ble. Whilst endorsing the opinions expressed by the gover
nor, in denying the right of his ministers to appoint an officer 
unknown to the constitution, unauthorized by parliament, 
and in opposition to the judgment of the governor, and to 
assign to him functions which would give him pa,ramount 
authority, greater than that. of the go.;ernor himself, in mili
tary matters, the secretary proceeded to point out that the 
peculiar position occupied by the governor, as-the queen's high 

. k The points included in the ment in ,July, 1878. (Commons Pa
above pages are extracted and epi- pers, 1878, C. 2079, 2100, 2144), 
tomized from the voluminous cor- and to the Cape Assembly, in May 
'respondence on the RUbject which of the same year. Cape Assembly 
was presented to the Imperial Parlia- Votes, 1878, annex. A. 2, 4-6. 
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commissioner, with powers in respect to adjacent territories 
which were not limited by the system of responsible govern
ment, as established at the Cape,1 entitled him to special con
sideration and auJ;hority, in respect to his lawful.endeavours 
to preserve peace in her Majesty's possessions in South 
Africa, and to prevent any irruption of hostile tribes into 
those possessions. It was therefore the more surprising that~ 
when differences Of opinion arose as to the proper conduct 
of the war, the local ministry should have hesitated to yield 
their opinions to those expressed by the governor. 

"In civil matters Jying entirely withifl the Cape colony, I 
'desire of course that the responsibility of your ministers, for 
the time being, should be a~ full and complete as in other 
colonies under the same form of government, but in affairs 
such as those in which you have been recently engaged, your 
functions 11re clearly defined by the terms of your commis
sion." In conclusion, the secretary of state declared it to be 
" of the first importance that the earliest possible opportu
nity should be taken of affording such full explanations to 
your parliament as may enable a clear and impartial judgment 
to be formed upon the course adopted." m 

In the. opinion of the governor, concurred in by his new 
ministers, the state of public business did not admit of par
liament assembling before May 10. This day wa::; accord
ingly chosen. On the very day parliament opened, papers 
and correspondence respecting the dismissal of the Molteno 
ministry were laid before the Cape parliament. 

Meanwhile, the new premier, Mr. Sprigg, in his address to 
his constit;;_ents upon his acceptance of offi.ce, justified the 
act of the governor in dismissing the preceding administra
tion, on the ground that, in the opinion of his Excellency, 
they were endeavouring to carry on the government by nn-

1 The office of queen's high com
missioner for South Africa, as we 
have elsewhere skown, was held 
by the governor of Cape Colony un
der a separate commission, which 
vasted peculiar and very extensive 
powers in the holderthereof. (See 
ante, p 72.) This office was not ne
cessarily confened upon the gover
nor of the Cape: in May, 1879 (Sir 

Bartle Frere continuing in office as 
governor and high commissioner of 
the Cape of Good Hope and adja
cent territories), General Sir Gar
net \Volseley was appointed high 
commissioner for the eastern portion 
of Sonth Africa. See post, p. 294. 

m Commons Papers, 1878, C. 
2079, p. 124. 
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constitutional means, to which he could not assent;-" that 
while acknowledging the governor to be commander-in-chief 
of the imperial troops in the colony, it was contended that 
his Excell~ncy did not hold that position. with reference to 
the colonial forces, and thtlt the miuh1try were entitled to 
direct the movements of the colonial forces, not by way of 
-"d vice to the governor, but upon their own respont'ibility 
alone, so th~1t the governor and the genenil commamling lJer 
Majesty's forces were kept in ignorance of the proposed 
movements of the colonial forceR, no joint action taking place, , 
but each hraneh of l~he military forces in the country working 
in ignorance of the plans and intentious of the other." • 

Mr. Sprigg declared his convietion "that the only chance 
of earrying on the war slweessfully was by the different 
b~·anehes ~f the government working in harmony." For his 
own part, he said, that he was in unison with thE! governor 
" as to the proper and constitutional course to lJe pursued." 
The future conduct of the war would rest with himself, as 
premier; the governor had placed in his hands the imperial 
equally with the coloni;tl troops. To ensure unity of action, 
he httd adopted the following method. He meets the gover
nor and the gonend comnut1111ing the forces in the executive 
council, from time to time. The heads of the colonial forces 
are invited to assist in these deliberations; and, upon the joint 
authority of the governor aml of the premier, the general is 
instructed what to do. The general is placed in ~hief com
mand over the colonial as well as the imperial troops. All 
military reports are made to the general, who co:w,1municates 
the substance of them to the premier. The commander of 
the colonial forces reports direct to the premier. This 
arrangement, he believed, would ensure harmonious co
operation betw~en the civil and military authorities in a 
constitutional manner.n • 

It should be added that, in conformity with the" Regulations 
of the Colonial Service," above cited,0 the general commanding 
her Majesty's forces reports direct to the se~retary of state 
for war upon questions concerning the imperial troops under 
his command ; but that he afte~wards sends a copy of his 

n Commons Papers, 1878, p. 101. o See ante, p. 276. 
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despatches on military operations in the colony to the gover
nor, for his consideration and approval.!' 

The papers transmitted to the Cape par1iament by the- go
vernor, in explanaioion of the events which led to the dismissal 
of the Molteno ministry, were far more detailed aud complete 
than would be desirable under ordiuary circumstances, or 
than was in accord~nce with English precedent. But the new. 
ministry were of opinion that a full and umeserved publica
tion of this correspondence was necessary, in order to justify 
their own act, in comiug forward, at a very serious crisis and 
!l't great disadvantage to themselves, to s<~ve the colony from 
the most serious di:msters. Moreover, no form of proceeding 
is followed in the Cttpe legislature analogous to an address in 
reply to the speech from the throne, nor any similar conv~
nient opportunity afforded for ministerial explanations or for 
preliminary trials of party strength. q 

After the presentation of these papers to the Cape Assem
bly, Mr. Merriman, a prominent member of the late ministry, 
moved to resolve: (1.) That, in the opinion of thi8 house, the 
control over the colonial forces is vested in his Excellency the 
governor only acting under the advice of ministers; ( 2.) That 
it was not within the constitutional functions of his Excellency 
the governor to insist on the control and supply of the colo
nial forces being placed under the military authorities, except 
with the consent of ministers; (3.) That the action 'taken by 
his Excellency the governor in that matter has been attended 
with results prejudicial to the colony, and has delayed the 

· termiriation.of the rebellion. 
This motion led to a protracted debate, at a~ early stage of 

which Mr. Speaker called attention to it, and ruled "that the 
second and third paragraphs thAreof could not be entertained 
by the house in the form in which they were presented, it 
being contrary to COljstitutional principle and parliamentary 
practice to move any direct censure on his Excellency the 
governor as the representative of the sovereign, and it being 
held, by the au"thorities on parliamentary government, that 
the ministry in office are responsible for the action of his Ex
cellency the governor." After discussion, the order of the 

P Commons Papers, 1878, C. 2079, p. 111; C. 2100, p. 19. 
q Ibid. C. 2079, p. 175. 
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day for resuming the debate on Mr. Merriman's motion was 
read, whereupon Mr. Speaker stated that, according to the 
ruling he had jnst submitted to the house, only the first para
graph of J;he said motion was at prese~t before it. The 
debate on the first paragraph was then resumed.r 

At a later t>itting of the A8sembly, leave was obtained by 
.Mr. Merriman to amend his motion, by the reintroduction 
of the second paragraph (merely changing the word "was'' 
iuto "i8''), and by 8U b8tituti ng for the third paragraph the 
following in lieu thereof, "That the assumption of the com
mand of colonial fofces by Sir A. Cunyngharne [her Majesty's 
general in command of the regular troops in South Africa 1 
in .January hLst, contrary to the ad vice of min~sters, was not 
jw;tiflcd or advi~:;ablc uJJder the existing circumstances." To 
£hi::; motion, an amendment wa::; moved to resolve that "the 
hou::;e, having before it the papers connected with the late 
cha11ge of ministry, does not see that the cloctrinc that the 
govemor controls the colonial forces under the advice of his 
ministry ha,s been called in question by the governor, but, on 
the contrary, is ::;trongly affirmed; and the house is of opinion 
that, under all the circumstances of the case, the removal from 
o.fiiee of the late miui;:;try was unavoidable." s 

On Jnue G, 1878, the foregoing amendment was agreed to, 
on a division, by a vote of thirty--seven to twenty~two; a vote 
which was the more decisive in recording the sense of the 
hom;c in favour of the now administration, from the fact that, 
in tho proeoding session, the 1\folteno ministry had been able 
to command ~t good working majority.t • 

Mr. Meniman 's motion ingeniom;ly evaded the actual facts 
of the case in relation to the dismissal of the Molteno minis
try. It made no reference to the avowed reasons which had 
indnced the governor to ch~nge his constitutional advisers, 
and refrained from raising a distinct issue condemnatory of the 
circumstances under which the new administration had ac
cepted office. This issue was, however, directly embodied in 
the words of the amendment, agreed to by ~he house, which 
declared that, "under all the circumstances of the case, the re
moval from office of the late ministry was unavoidable,'' 

r Cape Assembly Votes and Proceedings, May 29, 1878. 
• Commons Papers, 1878, C. 2144, p. 196. 
t Cape Assembly Votes, 1877, passim; ibid. 1878, p. 94. 
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Governor Frere's sentiments in respect to Mr. Merriman's 
re;mlutions are expressed in his despatch to the colonial secre
tary, dated May 21, 1878. These resolutions, he observes, 
"are well calcula~d to embarrass the present ministry, whilst 
raising no issue directly implicating them. To the first reso
lution no reasonable objections can be offered on constitutional 
grounds: ... it .,is a simple truism. It may be said that th~ 
second resolution is a necessary corollary f1;om the first, pro
vided the true version of the facts which took place be ac
cepted. But I have no reason to sup~ose that this is the 
meaning intended by the framer of the resolutions. He 
probably intends to imply that the governor insisted on the 
control and supply of the colonial forces being placed under 
military authorities, without the consent of ministers, and 
that in so doing the governor exceeded his constitutional 
functions: This would, however, be quite inconsistent with 
facts, as I read them. It is, I believe, the constitutional duty 
of the governor and commander-in-chief to guard against such 
a dangerous anomaly as a divided command of military forces, 
operating for a common object, in one area of operations, and 
if ministers insisted on such a divided command, it would, I 
believe, be the governor's duty to prevent, by all constitutional 
means in his power, their imperilling the safety of the state 
by any such division of authority and responsibility. But, as 
a matter of fact, in what was actually done by the governor 
in the present case, I can see no unconstitutional proceeding 
whatever, unless Mr. Merriman is prepared to deny the eon
stitutional.power of the governor to inform ministers that 
they have lost his confidence, and to summon other ministers 
to office, subject to the necessity of their securing the support 
of parliament. "u 

From the first outbreak of the war, the command of all 
colonial forces in the.field was, with the consent of ministers, 
vested in General Sir Arthur Cunynghame. It was not until 
four months afterwards that the governor had any formal and 
conclusive intimation of their intention to adopt a different 
course of proceeding. He "then exercised his undoubted 
constitutional function of informing ministers that they had 
lost his confidence, and that they only held office until their 

u Commons Papers, ~878, C. 2079, p. 240. 
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successors could be appointed. Their successors were ap
pointed, and entirely concurred in the " action taken by the 
governor.v 

In a sub!>equent despatch to the coloniftl secretary, dated 
June 18, 1878, Governor Frere reported the decision of the 
Cape Assembly upon Mr. Merriman's resolutions, and made 
thention of the general approval expresse..d by the colonial 
press of the result, which amply justified "the position of the 
Assembly as the constitutional guardian of the rights of the 
colony." He adds:. "After such a decisive expression of 
the opinion of the Assembly and of the country, it is hardly 
necessary t1mt I should further discuss the constitutional 
question. Her Majesty's government will, I trust, be now 
satiHfietl that, in the extreme step taken, I did not go beyond 
what, in the estimation of the colony and its representatives, 
wa:-; necessary to uphold the authority of the Crown, as con
stitutional head of all the armed forces of the colony, and 
guardian of the rights of the people against unconstitutional 
encroachments of any kind, when circumstances did not admit 
of an immediate appeal to the parliament of the colony." w 

In reply to the foregoing despatch, the secret~try of state· 
for the colonies, in a de:;; patch dated July 25, 1878, state:;; 
that, he "learns with much satisfaction that the colonial par
liament has expressed, in a decisive manner, its approval of 
the action which, reluctantly, and under very peculiar cir
ctmlHtance::;, you had found yourself obliged to take with re
spect to your late ministry." He concludes by saying: "It 
affords me great pleasure to convey to yon, on tho.part of her 
Mftjesty's government, their Wltrm approval Qf your conduct, 
both generally and in this particular case, and their thanks 
for your unceasing and successful efforts to reduce to order 
that administrative system which you found wholly unequal 
to the requirements of a grave emergency."" 

Apart from the value of the preceding case, in the 
light which it reflects upon the constitutional relations 
of a governor towards his responsible advisers, it is also 

~ Commons Papers, 1878, pp. 240, 241. And see the Nineteenth 
Century for December, 1878, p. lOtl!l. 

w Commons Papers, 1878, C. 2144, p. 197. 
X Ibid. P· 243. 



CONTROL OVER MILITARY Ai.'W NAVAL MATTERS. 293 

useful as indicating the proper steps which should be 
taken to " uphold the authority of the Crown as consti
tutional head of all the armed forces" in a British 
colony. • 

In affairs of peace and war, which are essentially of Suprema· 
• . cy of the 
1mperml concern, the supremacy of the Crown must Crown in 

be everywhere maintained inviolate. The governor in ~~~:~:;[. 
every colony is the representative of the sovereign 
in the administration of this prerog~tive ; but he him-
self must be careful that he acts in such matters in 
obedience to his instructions from her Majesty's govern-
ment. 

Not long after the satisfactory conclusion of the con
troversy •between Sir Bartle Frere and his ministers, 
another difficulty presented itself between the governor 

· and the secretary of state. 
The Kaffir war had assumed larger dimensions. Other 

warlike tribes had engaged therein, and Governor Frere 
had, of his own accord, assumed the responsibility of 
measures which precipitated a conflict with the Zulu 
tribes on the northern frontier of South Africa. 

Great loss of life, and a frightful expenditure of public 
money had been incurred in this war, and the prospect 
of a speedy and successful termination of it appeared 
to be rem~te and uncertain. 

At this juncture, the attention of the Imperial Parlia
ment was aroused to the perils of the situation. Votes 
of censure upon Sir Bartle Frere and upon the govern
ment who were responsible for his continuance in office, 
were proposed in "both houses, and though they were 
negatived, -in the House of Lords by an. overwhelm
ing majority, • and in the House of Commons by a ma
jority less than that which the administration generally 
commanded,- yet ministers were obliged to admit that 
Sir Bartle Frere had taken upon himself a responsibility 
in excess of, if not contrary to, his instructions, in virtu-
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ally declaring war against the Zulu king without the 
previous consent of the imperial government.Y 

Under these circumstances, her Majesty's government, 
whilst funy appreciatiilg the great experience, ability, 
and energy, which had been displayed by Sir Bartle 
Frere in the execution of the extensive powers en
trusted to him as her Majesty's high "commissioner in 
South Africa, were constrained to express their regret 
at his failure to se~ure the previous sanction and autho
rity of the imperial government to his proceedings; a 
course which they deemed to be peculiarly incumbent 
upon him, in view of the extraordinary difficulties 
which had unexpectedly presented themselves in the 
prosecution of the war. Without desiring in \he exist
ing crisis of affi1irs, to withdraw the confidence hitherto 
reposed in Governor Frere,- a confidence which here
tofore, as a general rule, had been amply justified,
the secretary of state was obliged to address him in 
terms of rebuke, and to express the desire of her Ma
jesty's government that he should regulate his future 
actions in strict accordance with the instructions he hau 
received from the Crown in relation to affairs in South 
Africa! 

Subsequently, in order to the more energetic con
duct of the war against the Zulus, and the spe\ldy resto
ration of peace upon terms approved by her Majesty's 
government, Lieutenant-General Sir Garnet W olseley 
was sent to South Africa, with the local rank of general 
in command of all the forces ther~in, and to act as 
governor of Natal and the Transvaal, with a special com
mission appointing him queen's high commissioner in 
those colonies and in ~he lands adjacent, in place of Sir 

Y Hans. Deb. vol. ccxliv. pp.1606, 
1865. 

z See Sir M. Hicks-Beach's De
spatches to Governor Frere, of April 

4, 1878: March 19, aud April 10, 
1879: Commons Papers, 1878, 
C. 2100, p. 39; ibid.1879, c. 2260, 
p. 108, C. 2316, p. 36. 
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Bartle Frere, who retained his position as governor of 
the Cape colony and queen's high commissioner else
where.a This change was eminently successful. The 
war was broug!1t to a speedy close by the complete 
triumph of the British arms; and at the same time, the 
object persistently aimed at by Sir Ba,rtle Frere, namelY., 
to obtain adeq~ate security for the protection of the 
British colonies in South Africa a,gainst native aggres
sion, was achieved by the entire ~ubjugation of the 
hostile tribes. 

Within the past twenty years a fundamenta,l change 
has been effected in the administration of the British 
colonies by the withdrawal of the imperial troops, pre
viously ~cattered throughout every part of the empire, 
and the consequent devolution upon the self-governing 
colonies of the responsibility of self-defence. 

This important reform originated in the report of a 
departmental committee in 1859, which consisted of 
Mr. Hamilton of the treasury, Mr. Godley of the war 
office, and Sir T. Elliot of the colonial office. The year 
preceding the appointment of this committee, our mili
tary expenditure in the colonies amounted to nearly 
four million pounds sterling, to which the colonies con
tributed something ~under £380,000, and few of the colo
nies had ttny effective militia or local force of their own. 

The report of this committee ably pointed out the 
injurious consequences entailed by this policy, in the 
burden which it imposed upon the imperial treasury, 
and in its hinderilJg the development in the colonies of 
a proper spirit of self-reliance, and a willingness to share 
in the responsibility of maintaining intact their free 
institutions a"nd their national existence.b 

• Hans. Deb. vol. ccxlvi. pp. b Commons Papers, 1860, vol. 
1204, 1262. Commons Papers, xli. p. 57:1. Adderley's Colonial 
1879, C. 2318, appx. and C. 2374, Policy, p. 380. 
p. 10. 

Colonial 
military 
defence. 



Military 
<IPfvJH"e of 
tiJ" colo
nies. 

206 PAHLIAMENTARY GOVERNMENT IN THE COLONIES. 

'rhe departmental committee, however, were unable 
to agree upon any definite conclusions on this question. 
Accordingly, in 1861, upon the motion of Mr. Arthur 
Mills, the ·House of Commons appointed a select com
mittee of their own, to inquire and report whether any 
~~nd what alterations might be advantageously adopted 
in regard to tho defence of the British dependen
cies, :md the proportions of cost of such defence as 
now defrayed fron\. imperial and colonial funds respec
tively. The government gave a reluctant consent to 
the appointment of this committee, which, after taking 
voluminout:J evidence, reported before the close of the 
session." 

Their report, likewise, was not conclusive. • In fact, 
the labours of the committee were aptly characterized 
as being chiefly vahmble in furnishing information, 
prornoting discussion, and exhibiting the discordance 
ttlld inconsistency of opinion on the subject, rather tha.n 
as advising any practicable policy.d 

The House of Cominons, however, on March 4, 1862, 
upon motion of Mr. Arthur Mills, resolved, without a 
division, " tlwt this house (while fully recognizing the 
claimR or :tll portions of the British empire to imperial 
uid in their protection against perils arising from the 
consequences of imperial policy) is of opiaion that 
colonies exercising the rights of self-government ought 
to undertake the main responsibility of providing for 
their own internal order and security, and ought to 
assist in their own external defence." 

Thenceforward, the principle embodied in the fore
going resolution was adopted by every successive ad
ministration as the settled policy of the • empire.e It 
has been generally agreed that a steady endeavour to 

c Commons Papers, 1861, vol. xiii. p. 69. 
d See Todd, Parl. Govt. vol. i. p. 275. 
• Adderley, Col. Policy, pp. 36, 40, 388. 
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throw more and more t1pon the colonies the obligation 
of defending themselves, was a policy which Parliament 
would support and the nation approve, and one, more
over, that would eventually be accepted as the best 
both for the colonies and for the mother country. 

Accordingly, in debates upon this subject which arose. Now un· 
• p J" • ll f 1867 18"'"0 . • dertaken m ar rament annua y rom to I , mm1sters by them· 

were in a position to state that the troops were being selves. 

gradually withdrawn from all the l~ading colonies in 
North America, Australia, and elsewhere, until, in 1873, 
the under-secretary of the colonies was able to an
nounce " that the military expenditure for the colonies 
was now almost entirely for imperial purposes." r 

The fears entertained by many that the withdrawal 
of the British regiments would operate disastrously in 
the colonies, by engendering a spirit of discontent and 
disaffection, have not been realized. Throughout the 
colonies generally, much has been done for the organi
zation and training of local military forces and for effi
cient protection from foreign aggression. More than 
this, both in Canada and in Australia a spirit of loyalty 
and of patriotism has increased rather than diminished 
since the necessity for local self-defence has been im
posed on these flourishing communities. Canada, for 
example, •has successfully repelled repeated invasions 
of lawless Fenians from the adjacent states; and when 
it became needful for Great Britain to put forth her 
strength in the war with Russia in 1854-55, and in the 
Eastern war in 1~78, voluntary offers were sent from 
Canada and from Australia to raise and equip regi
ments for imperial service.g . 

f Hans. Deb. vol. ccxiv. p. 1531. such a complete military and scien
g See Canada Sess. PaperB, 1871,, .tific education to young men belong

no. 7; and no. 12, p. 41. Within ing to the country as would qualify 
the past three years, a royal military them to fill all the higher positions 
college has been established in CaL in the Canadian military service. 
nada, for the purpose of securing The training and general branches 
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On the other hand, whilst giving effect to this altered 
policy in respect to the military defence of the colo
nies, her Majesty's government were not unmindful of 
their duty to aid the colonies in assuming this new 
responsibility of organizing such military and naval 

.forces as might be adequate for their protection and 
defence. The barracks and fortifications vacated by 
the imperial troops, together with the landed property 
of the war depar~ment attached to-them, and the arms 
and munitions of war in actual use, were handed over to 
the colonial authorities; but with this condition, thrtt, if 
at any future period troops should be sent to the colony 
at their request or in furtherance of colonial interests, 
suitable accommodation should be provided •for them, 
to the tmtisfaction of her Majesty's government. This 
condition was accepted, and the transfer was made ac
cordingly .h 

Furthermore; the imperial government have been 
sedulous to secure the efficient defence of all the 
British colonies from external attack. Eminent engi
neer ofHeers lutve been employed by the war office on 
this special service, in different parts of the empire. 

In 1863, Colonel (afterwards Major-General Sir) 
W. F. D. Jervois was sent to Canada, New Brunswick, 
Nova Scotia, and Bermuda, to report on tl!e state of 
the defences of those colonies; and again in tho follow
ing year to confer with the Canadian government on 
that subject. His proposals were approved by the im
perial and colonial governments, a~d have since been 
partially carried out.i 

In 1865, at the invitation of her Majesty's govern· . 
of education taught at this institu
tion are admirably suited to qualify 
graduates to fill other positions fn 
the public service, when military ser
vice is not required. See the official 
standing-orders for the regulation 

and government of the college, is
_sued in July, 1879. 

h Canada Sess. Papers, 1871, no. 
46. 

I Colonial Office List, 1879, p. 
374. 
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ment, a deputation of four Canadian ministers proceeded 
to England to confer with the imperial government on 
the subject of the defence of Canada. Certain conclu
sions were arrived at; but it was agreed to· defer any 
action thereupon, until the settlement of the then pend
ing question of the confederation of British North Ame; 
rica, when it would become the duty of the government 
and parliament of the new dominion to make adequate 
provision for the defence of the country.! 

In 1875, the governments of New ~outh Wales, South 
Australia, Victoria, and Queensland, applied to the 
imperial government for professional advice and assist-
ance in military engineering, for the purpose of their 
common • security, in the event of war between Great 
Britain and any foreign power. Whereupon, Sir 
W. F. D. Jervois and Lieutenant-Colonel Scratchley 
were authorized to examine the existing fortifications, 
ports, harbours, and coast defences, in the several Au
stralian colonies; with instructions to consult with the 
local governments as to the most practicable means of 
putting the same into a state of efficiency. This ser
vice has been ably fulfilled, and in each colony it has 
become the duty of the local government to recommend 
to. the local parliament the necessary appropriations for 
the purchase of war-vessels, the erection of fortifications, 
the improvement and defence of harbours, or otherwise, 
as the case may be, pursuant to the recommendations 
of these distinguished and experienced officers.k 

In October, 1877,.Sir William F. D. J~rvois (who, in addi
tion to his duties in connection with the special engineering 
service above mentioned, had been appointed governor of 
South Australia) intimated to the governor of New Zealand 

J CaJ1ada Leg. Assem. Journals, 
Aug;-9; l.S65,:c . 

k See South Australia Pari. Pro. 
1877, vol. i. p. 2, and appx. no. 
240. New South Wales, Leg. 

Assem.Votes, &c. 1877-78, vol. iii. 
p .. 295. Victoria Parl. Papers, 
1877~'18, vol. iii. no. 73; ibid. 
1878, vol. iii. nos. 77 and 81. 
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(the Marquis of Normanby) his purpose of visiting that co
lony, upon a tour of inspection of the coasts and harbours 
thereof, pursuant to the desire expressed by the preceding 
administration. To assist him in this undertaking, Sir W . 
• Jervoir:; reqner:;ted that a government steamer might be placed 
at his dispmml. 
• Lord Normn.nby Toferred this reque::;t to Sir George Grev, 
the premier of New Zealand, iu order to ascertain the answ~:r 
which ministers desired should be given to it. Whereupon, 
his Excellency was informed that the government steamer 
was required for oeher purposes, and could not be spared. 
This "curt aur:;wer" war:; afterwards explaiucd to mean tlutt, 
in tho present state of the colonial finauces, ministers deemed 
it to be inexpedient to incur the expense atteucling the pro
posed examhmtion of the harbours, aud preferred that the 
inspection should be postponed. The governor cof1sented to 
convey this conclusion to Sir W. Jervois, but expressed his 
deep regret that his ministers should have acted, iu a matter of 
public importance, in a mmmer so "little calculated to raise 
tho credit of the colony abroad/' He also requested that the 
correspondenee between himself and the premier, on this oub. 
ject, should be eommmJieated to pmoliament without delay; a 
request which was immediately complied with.! 

On Deecmber 5, following, a motion was made, in the Legis
lative Council, thaL it is desimble tlmt the Council ohould be 
informed what arc the duties for which the govc1·nmcllt 
steamer would be required, so as to render it impossible to 
place it at the disposal of Sir William .Jervois, f~r the pro
posed examination of the colonial harbours. In amendment, it 
was proposed to add words, expressing regret that the pref:'ent 
government has declined to give effect to the arrangemeut 
made by the governor, on the advice of the preceding adminis
tration, to obtain a report on the defence of the colony from 
Sir. W. Jervois. Both motions, however~ were by leave with
drawn.m 

No action was taken by the House of Representatiyes upon 
the governor's message. But, on December 10, the governor 

I New Zealand House o:f Repre
sentatives, Journals, ~877, appx. 
vol. i. A. 6. 

m New Zealand Leg. Coun. Jour. 
~877, p. 234. 
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wrote to the secretary of state for the colonies, enclosing the 
correspondence with his ministers, and justifying his own 
action by expressing a wish that Sir W. J ervois's visit should 
be postponed, ind@finitely, rather than that his WQrk should 
not be facilitated, and due consideration manifested towards 
him. This course was approved by the colonial secretary.n 

However, in Ma.,y, 1878, in view of the menacing aspect of 
affairs in Europe, the New Zealand ministers applied to the 
home government for a suitable armament, for the defence of 
the principal harbours of the island, to be supplied at the ex
pense of the colony, the total cost of whtch was estimated at 
forty-four thousand pounds. The local parliament were duly 
informed of this proceeding at the opening of the following 
session, on July 26,0 and from the last report of the minister 
of defence, dated July 10, 1879, it appears that the volunteer 
spirit has spread widely through the colony, and that military 
organization was being placed upon a more satisfactory footing. 

In connection with the new imperial policy which 
requires the colonies of Great Britain to undertake the 
responsibility of their own defence, an act was passed 
by the Imperial Parliament in 1865, "to enable the 
several colonial possessions of her Majesty the queen 
to make better provision for naval defence, and to that 
end to provide and man vessels of war, and also to 
raise a volunteer force to form part of the royal naval 
reserve, e~tablished under the act of Parliament of 1859 
(22 and 23 Viet. c. 40), and accordingly to be available 
for general service in the royal navy in emergency.'' P 

This act empowers the colonial legislatures to provide 
at their own cost, vessels of war, weapons, seamen, and 
volunteers, for the:Pr own defence; and permits the co
lonies to place at the disposal of the Crown ships of 
war and seanwn for imperial service. 

'rhe whole cost of such defensive operations to be 

"New Zealand Official Gazette, And see New Zealand Pari. Deb. 
1878, p. 912. voL xxx. p. 843. 

0 New Zealand Jour. July 26, P 28 Viet. c. 14. 
1878, appx thereto, vol. i. A. 3. 
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undertaken by the colonies, but the proposed arrange
ments to be made by them· in connection with the 
home government by means of orders in council. 

'rhe cdlonies of New South W ales• and of Victoria 
have appropriated considera.ble sums of money for the 
purchase of ships and munitions of war, and also for 
the formation of a volunteer naval brigade; but, as yet, 
very little has been done in the colonies generally to 
carry out the objects con tcmpla,tcd by the colonial naval 
defence act.q • 

'rhe Canadi:tn government possess some small steam 
vessels, cap~~ble of service in the Gulf of St. Lawrence, 
for the protection of the dominion fisheries against en
croachments by unlawful depredators. The tmormous 
nnmber of seafaring men- estimated at not less than· 
eighty-seven thousand- ernployed in these fisheries 
would, if enrolled in the naval reserve of the empire, 
eon tribute gren,tly to the na.tional strength. But hitherto 
no practical measures have been taken to organize this 
valuable material, and to tmin it for effective service, 
as contemplated by the imperial act of 1859.r 

11 he colonial defence committee of the imperial war 
office have advised the purchase by the dominion go
vernment of heavy artillery, to be mounted on defen
sive works at the principal Atlantic seaports. • And the 
general officer in command of the Canadian militia (Sir 
:K Selby Smyth), in his fifth annual report to the minis
ter of militia, dated Jan. 1, 1879, urges upon the go
vernment of Canada the expediency of passing an act 
through the dominion parliament, in" pursuance of the 
provisions of the colonial naval defence act, above 

q See Lord Norton's papP.t", in the 
Nineteenth (;entury, for ,July, 1879, 
p. 177. And the instructive paper 
on a Colonial Naval Volunteer 
Force, read by Thomas Brassey, 
Esq., M. P., before the Royal Co
lonial Institute, on June 7, '1.878. 

. 
r See the important. ~uggestions 

in Mr. Brassey's paper, referred to 
in the previous note, and in the dis
cussion whieh ensued upon it. Pro
ceedings Royal Col. Inst. vol. ix. 
pp. 355-385. 
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mentioned. He also recommends the purchase of 
the armament suggested by the colonial defence com
mittee,- remarking that the imperial authorities had 
already contribtfted liberally to the defence of the Paci
fic coast of British Columbia; and that, if the dominion 
government would complete the work on the Atlant~c 
seaboard, "the gates of Canada, from both thr Atlan
tic and Pacific oceans, would be pretty well locked and 
bolted." s In the same report, this able and experienced 
officer recapitulates various suggestions- for the perma
nent organization of the Canadian militia force, and in 
regard to works of defence- which he had made in 
previous years, with a view to solicit "the grave con
sideration of what is due to that state of military pre
paration which the teaching of history proves to be 
incumbent upon all nations." t 

On Sept. 12, 1879, a royal commission was ap
pointed to inquire into the condition and sufficiency 
of the means, both naval and military, provided for the 
defence of the more important seaports within our colo
nial possessions and their dependencies, and to report 
as to the stations which may be required in our colo
nies for refitting or repairing the ships of the navy, and 
protecting our commerce. The report of this commis
sion will .be awaited with great interest, especially in 
colonial and military circles. 

• See his report, Canada Sess. 
Papers, 1879, no. 5, p. xxiii. 

t Ibid. p. xvii. See. also valu
able papers, by Capt. ,T. C. R. 
Colomb, read before the Royal Co
lonial Institute, iJ1 1873, on Colo
nial Defence; and in 1877, on Im
perial and Colonial Responsibilities 
in ·war: and the ensuing discus
sions thereon. Likewise an elabo-

rate paper, reviewing the naval and 
military resources of the colonies, 
read before the Royn1 United Ser
vice Institution, by Capt. J. C. R. 
Colomb, in March a,nd April, 1879, 
and the discussion thereon, by emi
nent naval and military officers, in 
the .Journal of the institution, vol. 
xxiii. pp. 413-479. 
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Imperial Dominion exercisable over Self-governing Colonies : 

J· By the sv-premacy of the Orown, and of .the civil power in 
ecclesiastical matters . 

• In England, the supreme huma.n authority, ttnder 
Christ, in all jurisdiction which is of a coercive charac
ter, whether spiritual or temporal, over all persons and 
in all causes, ecclesiastical as well as civil, is vested in 
l 

. • 
t w 1-\0Vermgn.u 

The canons framed by the Established Church, in her 
convocation and synodH, have no obligatory force until 
they receive the assent of the sovereign, by whose pub
lic authority, as soon as they are confirmed and ratified 
by Parliament, they become law, and are binding upon 
the subject. And not only are all laws in England which 
have any exactive and coercive authority, whether 
civil or ecclesinsticnl, aclmowledged by the most emi~ 
nent theologians to be the laws of the sovereign ; but 
all eonrtR wherein the law is administered, whether 
ecclesiastical or civil, are, strictly speaking, courts of 
the Crown. rrhis is declared by the statute 1 Edwnrd 
VI., and is fully set forth in Bishop Sanderson's "Epis
copacy not prejudicial to Royal Power." v 

The royal prerogative in relation to the ~ta.blished 
Church in England is subject, however, to the control 
of Parliament. Nothing can be done by the sove
reign, either with or without the consent of the clergy, 
to alter the jurisdiction or internal government of 
the Established Church, except by the sanction and 
co-operation of Parliament.w 

° Church of England Articles, 
no. 37; Canons, nos. 1, 2, and 36. 
Montagu Burrows, Parliament and 
the Church of England, 1875. Glad
stone on the Royal Supremacy, 
3d ed. 1877. 

v Printed in London, 1673, p. 4.7. 
Bishop "T orasworth, of Lincoln, let
ter in" Guardian," Jan. 17, 1877, 
P- SR. 

w See Todd, Parl. Govt. in Eng
land, vol. i. p. 305. 



SUPREMACY OVER ECCLESIASTICAL MATTERS. 305 

And it is the duty of Parliament to see that the laws 
for the settlement and discipline of the national church 
are duly enforced; and to protect the church from in
novations withi:l't its pale, as well as from injuries with
out. But, hitherto, Parliament has refrained from any 
intrusion into doctrinal matters, which are obviousll 
beyond the province of the legislature to discuss or 
determine." 

The rule of constitutional law which requires that the 
prerogative of the Crown, in matters ecclesiastical, shall 
be exercised within the limits prescribed by Parliament 
applies with equal force to any action of the Crown in 
relation to the national church in the colonies. 

But, m conformity with the principle of religious 
equality which is now recognized as governing all pub
lic acts of the Crown and Parliament which affect the 
colonies of Great Britain, the Church of England can
not be regarded as an "established" church in any 
British colony. It can claim no superiority, in the eye 
of the law, over other religious denominations; but, 
equally with them, must be considered as a voluntary 
association, possessing such coercive authority only 
over its members as may be expressly conferred by 
legislative enactment, or obtained by common agree
ment with them or with any of them who are placed 
in ministerial office. 

Formerly, a different relation existed between church 
and state in the British colonies. In Canada, by the Im
perial Act 31 Geo. Ill c. 31, passed in 1791, the Church 
of England was partially established, and the "Pro
testant clergy" thereof partially endowed, by grants of 
land reserved. for their support. 

But this gave rise to much strife and controverAy. 
Presbyterians and other non-episcopal communions 

x SeeM. Burrows on Parliament and the Church of England, pp. 97, 
101, 129. Lord North, Parl. !list. vol. xvi1. p. 272. , 

20 
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claimed equal rights, both civil and religious, in the 
British colonies; and this claim could not be withstood 
or gainsaid. In 1840, the judges of England gave a 
unanimous· opinion to the House of :Cords " that the 
words 'a Protestant clergy,' in the Statute 31 Geo. III. 
c .• 31, are large enough to include, and that they do 
include, other clergy than those of •the Church of 
England." Y 

This opinion of the judges was followed by the Im
perial Statute 3 and 4 Viet. c. 78, to provide for the 
snle of the clergy reserves in Canada, and the distribu
tion of the proceeds thereof; and, in ] 853, by another 
net (the 16 Viet. c. 21 ), which empowered the 
Canadian legislature to alter the appropriatiotJ. of the 
clergy reserves under the act aforesaid, and to make 
such other provisions as might seem meet; provided 
only that the lifc~interests of existing incumbents 
l:lhould be respected. 

Accordingly, in the following year, the legislature of 
Canada pttssed un uct (the 18 Viet. c. 2) which, after 
making provision for the payment of the annual sti
pends rmd allow<tnces hitherto charged on the clergy 
reserves, during the lives or ineumbency of the existing 
recipients, enacted that the unappropriated balance 
should be divided among the several mun~ipalities 
throughout the province, uccording tp population. 
This vms uvowedly done in order " to remove all sem
blanee of connection between church and state " in 
Canada.z 

The sume principle of 
dowment was afterwards 
colonies. 

Y Minor of Parliament, May 4, 
1840. 

• 18 Viet. c. 2, sec. 3. See Reli
gious Endowments in Canada. The 
Clergy Reserve aud Rectory Ques~ 
tions; a Chapter of Canadian His-

disestablishment and disen
enforced in other British 

• 

torv. By Sir Francis Hincks, J.on
dor;, 1869. And see a paper by the 
Rev. Edwin Hatch, " A free Ang;li
can Church;'' iul\lacmillan 's Maga
zine, vol. xviii. p. 449. 
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Consequent upon the decision of the Privy Council, 
jn March, 1865, in the case of Bishop Colenso, which 
declared that the sovereign had no power to issue 
letters-patent, professing to create episcopal ;ees, or to 
confer diocesan jurisdiction or coercive legal authority 
in colonies that were in possession of legislative insti-. 
tutiom'l, the imp~rial government determined to issue 
no more letters-patent of this description."' 

Wherever, throughout the British. dominions, it has 
been found practicable to carry out the principle of 
religious equality, -by the disestablishment of any 
churches previously placed by law upon a footing of 
preference or superiority over other religious bodies, 
and by refraining from any exercise of prerogative for 
the creation of ecclesiastical offices or the appoint
ment to vacant bishoprics,- this has since been 
done. 

In 1869 and subsequent years, the imperial govern
ment notified the governors of the colonies in the West 
Indies, in Gibraltar, in Australia, in the Mauritius, and 
elsewhere, of their intention to enforce the same prin
ciple of religious equality, notwithstanding that it 
might not have been specially sought after in particular 
colonies. 'fhus, in Jamaica, where the majority of the 
population•objected on principle to state endowments 
in aid of religion, they have been entirely withdrawn; 
whilst in Trinidad, Barbadoes, Gibraltar, and the Mau
ritius, where there has been a general disposition to 
retain them, the goyernment have acquiesced therein, 
provided that the endowment should be distributed 
equally among~t all denominations who were willing to 
receive them. .This policy is now strictly adhered to; 
and all state connection in any colony, either with 
Episcopal, Presbyterian, or other churches, conferring 

a See Todd, Parl. Govt. vol. i. p. 309. 
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upon them a preference over other denominations, has 
ceased.b 

It now devolves upon the clergy and laity of the 
Anglican ·communion in the several B•ritish colonies
either with or without assistance derived from local 
legislation, as the case may be- to make their own 
arrangements for securing an effective ·episcopal organi
zation of their respective churches. Synods of colonial 
churches, moreov~r, cannot without statutable authority 
asF>ume any jurisdiction beyond that which they may 
exercise by the voluntary consent of their own mem
bers and of the members of the congregations in their 
respective communions. In order to clothe church syn
ods with necessary corporate powers, it is cus\omary to 
apply to the local legislatures for acts of incorporation.c 

While the Crown has withdrawn from any interfe
rence in the choice and appointment of colonial bishops 
it is still necessary to obtain a mandate from the so
vereign where it is proposed to consecrate a colonial 
bishop in England by bishops of the established church. 
'rhis mandate, however, confers no territorial title or 
jurisdiction upon the bishop whose consecration it sane-

b Commons Papers, 1871, no. 
269; ibid. 1873, nos. 195, 259; ·ibid. 
1874, no. 267; ibid. 1877, no. 123. 
And see Hans. Deb. vol. ccxx. p. 
700; vol. ccxxviii. p. 767; vol. 
ccxxx. p. 1399. In 1873, the im
perial government, in accordance 
with their policy in regard to reli
gious endowments, resolved to sever 
the connection which heretofore ex
isted between the Crown and chap
lains at consular stations abroad, by 
withdrawing the allowance in aid of 
their support granted under the Act 
6 Geo. IV. c. 87. This determina.
tion met with much opposition. In 
1874, a committee of the House of 
Commons was appointed to consider 
the case, and on July 9, 1875, the 
attention of the house was called to 

the report of this committee, and 
it was moved to re~lve that the 
adherence of the government to this 
policy, in respect to consular chap
lains, was uncalled-for and inexpe
dient, and ought to be reconsi
dered. But, after debate, the mo
tion was negatived. ibid. vol. cexxv. 
p. 1250. • 

c See Todd, Parl. Gov. vol. i. 
p. 313. Several acts incorporating 
the synods of the various dioeeses of 
the Church of :england in Canada, 
have been passed by the legislatures 
of the Canadian provinces since 
confederation. Similar acts have 
also been passed on behalf of the 
Presbyterians, Wesleyan Method
ists, and other denominations. 
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tions; but leaves all such questions to be disposed of 
by those who may voluntarily submit themselves to his 
jurisdiction.d 

On Jan. 10, 1872, the bishop of Sydney ·(Australia) 
addressed a letter to the secretary of state for the colo
nies, expressing the earnest desire of the Episcop~l 
Church in Austi·alia to maintain, as far as possible, its 
connection with the mother church in England. To 
this end, he proposed that while colonial synods should 
continue to nominate clergy to fin vacant sees, her 

· Majesty should be advised to grant license to the arch
bishop of Canterbury to consecrate, and therein to 
name the diocese to which the bishop should be as
signed. •Of late years, the royal license had merely 
specified that" the party is to be consecrated to be a 
bishop in such or such a colony, or sometimes, in her 
Majesty's colonial possessions." This had given rise to a 
difficulty respecting the succession, by an incoming 
bishop, to church property held by his predecessor. 

This letter, moreover, pointed to the need of imperial 
legislation to define and regulate the status of priests 
and deacons ordained in the colonies. 

The under-secretary of state, in reply, informed the 
bishop that Lord Kimberley was not prepared to re
commend•a departure from the course hitherto observed 
and approved by the law officers of the Crown, under 
which, in conformity with the decision of the privy 
council, above mentioned, her Majesty would be advised 
to refrain in future from appointing a bishop, in any 
colony possessing ·legislative institutions, without the 
sanction of the legislature. She will, however, be ad
vised, at the r~quest of the archbishop of Canterbury, 
to issue mandates to authorize episcopal consecrations, 
by bishops in England, Without assigning any particular 

d Commons Papers, 1873, vol. xlviii. p. 907. 
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diocese to the new bishops. Bishops may be consecrated 
in the colonies without a royal mandate ; and the colo
nial episcopate must secure their poRition, in respect to 
endowments and otherwise, by ·1ioluntaf-y agreement, or 
local legislation, as may be most convenient and practi
~able. 

As concerning the status' of colonia! clergy, the go
vernment intimated that they would not object to the 
colonial clergy being placed on a similar footing to the 
clergy of the Scottish Episcopal Church, under the Act 
27 and 28 Viet. c. 94 ; but they were not then pre
pared to propose legislation on the subject.e 

In 1873, I,ord Blachford (formerly Sir F. Rogers, and 
under-secretary of state for the colonies) intrt>duced a 
bill into the House of Lords, to continue the ecclesiasti
cal corporations previously established in any British 
colony, "by enaLling the future elected bishops to suc
ceed to the endowments" of the bishops appointed 
under letters-patent; and also to remove the legal dis
ability of clergy ordained in the colonies from officiating 
or holding preferment in other parts of the empire.t 
'l'his bill passed tho Lords, but was dropped in the Com
mons. In 1874, it wa,s again introduced, and became 
law; but with the omission of the clauses affecting 
the devolution of church property, which it was agreed 
could be more suitably dealt with by the local legisla~ 
tures.g 

It is unlikely that the Imperial Parliament will enter
tain any further proposals for legislation affecting ec
clesiastical questions in the colonies." 

• New Zealand Parl. Papers, 
1872, A. no. 1, a, p. 31. For par
ticulars of previous action to the 
same effect, which proved unsuc
cessful, see Todd, Parl. Govt. vol. i. 
p. 314; Hans. Deb. vol. clxxxvii. 
pp. 256, 762; Adderley, Colonial 
Policy, pp. 395-404. 

f Hans. Deb. '\rol. ccxvi. p. 484. 
g Ibid. vol. c~viii. p. 1804: Act 

:'17 and 38 Viet. c. 77. Corresp. on 
Fiduciary Pt·operty of Culonial Bi
shops, Commons Papers, 1874, 
vol. xliv. p. 4f)3. 
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Meanwhile,- as is declared in the address of the 
Bishop of Wellington, at the opening of his diocesan 
synod, in 1873,- the church of England in New Zea
land- or as it :i"s now designated, the Churclt of the Ec
clesiastical Province of New Zealand-" is a branch of 
the Catholic Church, independent of all control froiJ.l 
any other branch of the church whatever. No other 
church has any right to legislate for it. No appeal 
from its decisions can be carried to the courts of twy 
other church. It is in the same relation to the church 
of England as the church of Ireland or the church of 
America." It is, in fact, entirely autonomous and free, 
subject neither to the authority of church or state in 
the mother country: or even to the decisions of the 
judicial committee of the privy council; save only to 
the extent, presently to be considered, to which even 
nonconformist congregations in all part~:; of the empire 
are amenable to that tribunal. This definition of the 
actual status of the Anglican Church in the colonies 
is correct and explicit. The free constitution framed 
for its own governance by the Episcopal Church in New 
Zealand, in communion with the mother church in Eng
land, has been since copied by the Episcopal Church in 
Australia, and will doubtless form a model for all the 
churches-of the reformed Anglican confession through· 
ont the empire.h · 

Inasmuch as it is the undoubted prerogative of the 
Crown to entertain appeals in all

1 
colonial causes, any 

ecclesiastical matters in dispute in any colony, which, 
prior to the Act 2"5 Henry VIII. c. 19, would have been 
referred to the pope,- and any doctrinal matter upon 
which judgnismt had been pronounced by a colonial 

h See the London Guardian, clesiastical Organization;" Phil
.Aug. 11, 1875, p. 1025. Tucker's limore, Ecclesiastical Law, vol. ii. 
Life of Bishop Selwyn, of New Zea- part 10, c. 3; "The Church in the 
land and Lichfield, vol. ii. c. 3. " Ec- Colonies." 
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law court,- is ca,pable of being adjudica,ted upon by 
the judicial committee of the privy council, in the shape 
of an appeal from the decision of the inferior court. 
But such "an appeal "must come as ft civil question, 
raised on a point of fiwt, brought from the civil courts 
ip the colonies" to the supreme legal tribunal in the 
mother country.1 • 

No ecclesiastica,l body in the empire may deny the 
authority of the civil courts to inquire whether, in a. 
particular case, the• acts of that body have been in con
formity and agreement with its own laws, or whether 
such acts have infringed upon some civil right or in
terest, recognized by those laws or by the laws of the 
land, and f1 right of appeal to the privy council, from 
the decisions of the local court, upon any such question, 
must eqnaJly exist} 

In respect to non-established churches, the interfe
rence of the civil power is justifiable in two distinct 
classes of ca,ses. Firstly, with a view to the settlement 
of questions affecting the exercise of civil rights in the 
religious body itself_ Secondly, in order to prevent 
any encroachment, by one religious society, upon the 
rights of other portions of the Christian community.It 

So far as temporal and civil rights are concerned, 
the courts of law have jurisdiction over n()n-~tablished 
churches; and the control of the civil power, as exer
cised through the administration of the judicial office, 
may be properly invoked to decide questions arising 

i Hans. Deb. vol. clxxxvi. pp. 
374-382. The case of Long v. The 
Bishop of Cape Town was an appeal 
to the privy council from the supreme 
colonial court, Moore, P. C. Cases, 
N. S. vol. i. p. 411. See also the 
Gnihmy] Case. Brown v. Cure, &c., 
de Montreal, P. C. Appeals, voi. 
vi. pp. 157, 207. 

i See ante, pp. 220-224. 
k See Imperiftl Act 84 and 35 

Viet. c. 40,~to regulate the proceed
ings and powers of the Primitive 
Wesleyan Methodist Society of Ire
laud. And see Forbes v_ Eden, 1 
House of Lords Cases (Scotch Ap
peals), 568; J. Johnston v. The 
Minister and Trustees of St. An
drew'~ Church, Montreal, 1 Sn· 
prerne Court of Canada Rep. 235; 
Deeks v. Davidson, Grant, Chancery 
Rep. (Ontario), vol. xxvi. P- 488. 
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out of the operation of rules agreed upon for the go~ 
ve.rnment of any religious society. The fact that some 
question of spiritual rights may run parallel with the 

. civil question cannot exonerate the courts" from the 
duty of adjudicating upon matters which may indirectly, 
but in supposable cases must substantially, involve th~ 
interpretation ot the ecclesiastical laws of the particular 
community.1 

The source of the authority of the Crown in eccle
siastical matters, and of its jurisdiction in the last re
sort all over ecclesiastic~J causes that may come before 
any civil court within the realm, is to be found in the 
doctrine of the royal supremacy. This doctrine is a 
foundati<'ln principle of the British Constitution. It 
was authoritatively asserted by Parliament at the era 
of the Reformation, and it is interwoven with the very 
essence of the monarchy itself; for, by the act of set
tlement, the succession to the Crown of England is 
expressly limited to Protestant members of the Church 
of England; while, by previous enactment, ecclesiasti~ 
cal suprem.acy had been conferred upon the Crown, as a 
perpetual protest against the assumption, by any foreign 
priest or potentate, of a right to exercise coercive 
power or pre-eminent jurisdiction over British subjects.m 

• 
l See Mr. Gladstone on the Func

tions of Laymen in the Church. re
printed in his " Gleanings of Past 
Years," vol. vi. p. 1; and cases 
cited in Chitty's Equity Index, ed. 
1853, verba "Dissenters." Ameri
can law, as a.dministered~in the sev
eral states of the Union, and by the 
federal courts, is equally decided in 
claiming complete and exclusive 
jurisdiction over aU religious socie
ties, upon questions of life, liberty, 
and property, -whether real or per
sonal estate, or money, in the hands 
of ecclesiastical associations, -
whilst it leaves all spiritual ques
tions- whether of worship, doc
trine, discipline, or membership
to the exclusive decision of the reli· 

gious body itself; save only where 
it may be necessary to deal with 
such que~tions, in order to decide 
upon a matter of civil rights. See 
Greene's American edition of Brice 
on Ultra Vires. And an able arti
cle in the British Quarterly Review, 
October, 187u, ATt. V. 

m 12 and 13 Will. III. c. 2. Bai
ley, Succession to the English 
Crown, p. 227. This principle is 
formally enunciated in the oaths re
quired to be taken in the various co
lonies of Great Britain by the gover
nor or other chief magistrate, and 
the members of the legislature. See 
Commons Papers, 1866, vol. I. p. 
525. 
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The Statute of 1 Eliz. c. 1, known as the Act of 
Supremacy, declares that no foreign prince, person, 
prelate, or potentate, spiritual or temporal, shall hence
forth use, ·enjoy, or exercise any powe-r, jurisdiction, or 
authority within the realm, or within a,ny pa.rt of the 
gueen's dominions; and that all such power or autho
rity heretofore exercised shall be for ever united and 
annexed to the Imperial Crown of this realm. 

This declaration remains in force to the present 
day," and it is the ·statutory warrant for the supremacy 
of the Crown, in all matters and causes, civil or eccle
Hiastical, throughout the British :Empire, :1s well as for 
the renunciation of the papal claims therein. 

·within our own day, this principle has •been re
asserted by the Imperial Parliament in an emphatic 
and unmistakable manner. 

In September, 1850, the pope of Rome issued a bl'ief, 
dividiug the Uuited Kingdom iuto dioceses, over each of 
which was placed an archbh>hop, or bishop, with territorial 
jnrisdiction, and an ecclesiastical title, derived from some 
city or town in Great Britain. This proceediug excited great 
indigHalion in the country ; and an act of Parliament was 
passed, by large majori tics, dedari ng all such hriefA, and all 
jnri,;dietion pretended to be conferred thereby, unlawful and 
void, and prohibiting the assumption of eccle,.,ia,stical titles in 
respect of any places within the United Kingd~m.0 The 
ecclesiastical titles act was in substance a declaration of 
the common law, which was affirmed before the Reformation, 
and ratified by Parliament some five hundred years ago. It 
was intended, however, as a measure of defence, not of 
aggression, and no attempt was ever tnade to enforce its 
prohibitions or to levy the penalties which it imposed. But 
it would be erroneous to infer from this, tl1<'1t the act was 

n See the Revised Stat'ntes, 1 
1-':liz. c. 1, sees. 16, 17. lleHiarks on 
the Royal Supremacy; as it is de
fined by Reason, History, and the 
Constitution; by Rt. Ron. W. E. 
Gladstone, M. }>. Third edition, 

1877, reprinted in his "Gleanin~rfl 
of Past Years," vol. v. p. 173. "' 

0 Act 14 and 15 Viet. c. 60. And 
see Martin, Life of the Priuce Con
sort, vol. ii. p. 3:35. 
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either ineffectual or unnecessary. On the contrary, it was 
intended to be " a plain and emphatic assertion by the legis~ 
lature of the constitutional authority and supremacy of the 
sovereign, and thfire has not since 1851 been an,¥ general or 
ostentatious infraction thereof by those againstwhom it was 
directed." P 

Repeated atten,pts were made in 1867, and following yeat:s 
to 1870, to induce Parliament to repeal this statute, and in 
1867 a committee of the House of Commons reported in 
favour of its abrogation ; but these attempts were unsuc-
cessful~q • 

At length, in 1871, Parliament consented to repeal the act 
of 1851, which in its restrictions had been practically a dead 
letter, and in so far to legalize, on behalf of Roman Catholics 
in the United Kingdom, those local and territorial arrange
ments fo1~ assigning to the clergy and ecclesiastical hierarchy 
of the Roman Church therein special districts for spiritual 
service. It was admitted to be inexpedient "to impose 
penalties upon those ministers of religion who may, as among 
the members of the several religious bodies to which they 
respectively belong, be designated by distinctions regarded 
as titles of office, although such designation may be connected 
with the name of some town or place within the realm." r 

But it was at the same time provided that the repeal of 
the aforesaid act of 1851 "shall not, nor shall anything in 
this act coi1tained, be deemed in any way to authorize or 
sanction the conferring or attempting to· confer any rank, 
title, or pll€cedence, authority or jnrisdiction, on or over any 
subject of this realm, by any person or persons in or out of 
this realm, other than the sovereign thereof." s 

P Report, Committee of House of 
Lords, .June 16, 1868; Lord's Pa
pers, 1867-68, vol. x~x. pp. 573, 
fi78. 

q Hans. Deb. vol. clxxxvi. pp. 
363, 706; vol. cl.J~:xxvii. p. 5G4; vol. 
cxc. p. 992; vol. fXCi. p. 239; vol. 
cxcii. p. 1982; vol. cxciv. p. 186; 
vol. cxcvi. p. 261; vol. cxcvii. p. 
1169; vol. cciii. p. 1683. 

r Act 34 and 35 Viet. c. 53. 
• ]bid. In accordance with the 

principle above set forth, the Ro
man Catholic bishops in Great Bri-

tain and Ireland (prior to the pro
mulgation of the Syllabus by Pope 
Pius IX.) declared that they recog
nized theh· paramount obligations to 
the British Crown, in all civil mat
ters. (See :Mr. Gladstone on the 
Vatican Decrees, in theirbearingon 
civil allegiance, London, 1874.) But 
in the Syllabus and Encyclical Let
ter of Pius IX. issued on Dec. 8, 
1864, as endorsed and supplemented 
by the decrees of the Vatican Coun~ 
cil, in 1870, the supremacy of the 
chnrch over the state, in civil as 



Tlw .Je. 
suits. 

Roman 
Catholic 
rt>ligiou in 
~:a11ada.. 

316 PARLIAMENTAHY GOVEHNMENT IN THE COLONIES. 

The Roman Catholic relief act, of 1829, contained a clau::;e 
similar in principle to the act of 1851, forbidding the assump
tion of the name, style, or title of any arcl1bishop, bishop, or 
dean, in E11gland or Ireland, by any per~m other than the 
lawfully appointed incumlJent of the same; and likewise 
another clause, forbidding any member of the order of Jesuits 
to "come into this realm." t TheBe pl'ovi::;ion::; of the statute 
soon ceased to be operative, and are not no~v enforced. But, 
so far al:l the clu,u::;e rela,ting to the Je::;uit::; i::; concerned, the 
House of Commons was assured, in 1875, that it i::; not looked 
upon by her Mttjesty's govmnment as being obsolete, but, on 
the contrary, "tti:l re:-;erved powers of law of which they will 
be prepared to avail themselves if necessltry." 11 

Upon the cession of Canada to the British Crown, 
while entire freedom of religion was guaranteed to the 
French Canadian population, the principle of the royal 
supremacy was distinctly rnaintained. By the fourth 
artiele of the treaty of 1763, his Britannic Majesty 
agreed to grant "the liberty of the Catholic religion 
to the inhabitants of Canada," and pr~mised to "give 
the most effectual orders that his new Homan Catholic 
subjcets may profess the worship of their religion, 
nccording to the rites of the Homish Church, as far," 
it was significantly added, "as the laws of Great Bri
tain permit.'' The Quebec act, passed in 1774, ratified 
and secured to the inhabitants of that pro~inee the 
free exercise of their religion, pursuant to the treaty 
of 1763, with a proviso that the same should be "sub
ject to the king's supremacy, declared and established 
by an act, made in the first year of the reign of Queen 
Elizabeth, over all the dominions and countries which 

well as in spiritual matters, is as
serted, and the supremacy of t.he 
pope, and his claim to the obedi
ence of his spiritual Rnhjects, is 
affirmed, as an article of faith. See 
Gladstone's Vatican Decrees, ed. 
187 5, p. 43. And his Vatican ism, 

0 

an answer to Reproofs and Replies, 
published in February, 1875. 

t Act 10 Geo. IV. c. 7, sees. 24, 
29. 

u Mr. Disraeli, Hans. Deb. vol. 
ccxxiv. p. 1622. And see ihid. vol. 
CCXXV. P· 1058. 
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then did, or thereafter should belong to the Imperial 
Crown of this realm."" 

It is noteworthy, in this connection, to observe that 
in the royal instructions to the Duke of Richmond, on 
.his appointment in 1818 as governor-in-chief in and 
over the provinces of Upper and Lower Canada, it js 
stated, with ref~rence to the inhabitants of Lower Ca
nada, " that it is a toleration of the free exercise of the 
religion of the Church of Rome onl~ to which they are 
entitled, but not to the powers and privileges of it as 
an established church, that being a preference which 
belongs only to the Protestant Church of England." 
And "it is our will and pleasure that all appeals to a 
correspohdence with any foreign ecclesiastical juris
diction, of what nature or kind soever, be absolutely 
forbidden under very severe penalties.'' w 

And although, by subsequent legislation, as we have 
seen, every vestige of preference, on the part of the 
state, for one religious denomination over another has 
been abolished in Canada, so that no special powers or 
privileges can be claimed by any religious society, 
under pretence of being "an established church," yet 
the absolute supremacy of the Crown, in all causes and 
matters ecclesiastical, as opposed to claims and preten
sions of the pope of Rome to jurisdiction over British 
subjects, is the law in Canada, as unreservedly as in 
all other parts of the queen's dominions. 

In conformity with this constitutional doctrine, the Cana
dian Supreme CourJ; decided, in 1877, that a certain election 
of a member to serve in the dominion parliament was void, 
because Romish priests had been guilty of undue influence 
thereat; having, under colour of the performance of spiritual 
functions, interfered with the free exercise of the elective 
franchise, in violation of the civil rights of the electors. This 

v 14 Geo. III. c. 83, sec. 5. 
w Commons Papers, 1837-38, vol. xxxix. no. 94, pp. 71, 72. 
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timely judgment struck at the root of the ultramontane 
claims of the ~:;npremacy of the church over the state,- claims 
which had been vehemently urged by ecclesiastical dignitaries 
of the Romi.~:;h Church in Canada,- and vi~dicated the true 
doctrine of the supremacy of the law. It was a unanimous 
decision of the court, which, to their honour be it said, in
cl.uded leftrned judges of French origin, a~d of the Roman 
Catholic faith.x 

"Brassard et al. v .. I.arigevin, ultramontane movement in Canada. 
Canada Supreme Court l~p. vol. i. And .Rome in Canada, by Charles 
p. 145. See the North American Lindsey. Toronto, 1877. 
Ueview, vol. cxxv. p. 5G7, on the 

• 

• 
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CHAPTER IV . 
• 

PART II. 

DOMINION EXERCISABLE OVER SUBORDINATE.PROVINCES OF THE 
EMPIRE BY A CENTRAL COLONIAL GOVERNMENT. 

WITHIN the past quarter of a century, a novel principle 
has been introduced into the colonial polity of Great 
Britain, whereby the imperial government has relin
quished the direct supervision and authority over pro
vinces which are included within the limits of larger 
colonies, and the responsibility of exercising a general 
control over such s'ubordinate provinces has been vested 
in a central colonial government. 

This transference of imperial control is a natural 
consequence of the most ample recognition of the 
doctrine of local self-government. But, practically, 
such concession of imperial rights to the highest local 
authority in the particular colony has varied according 
to the circutnstances in which each colony is placed. In 
New Zealand, which is the earliest example of such a 
form of administration, the provinces were directly and 
unreservedly subordinated to the central authority. In 
the later instances of the Canadian and South African 
colonies, local rights were expressly reserved, and the 
principle of federation introduced, with the assignment 
of_limited powets only to the federal government. In
variably, however, certain reservations and restrictions 
have been imposed upon the central authority by the 
wisdom of the Imperial Parliament. 

Since the year 1852, three jurisdictions of this descrip-
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· tion have been established by imperial legislation,- in 
the respective colonies of New Zealand, of Canada, and 
of South Africa. · 

But, iflasmuch as the only examp1.e of subordinate 
provincial governments now in active operation in the 

.empire is to be found in British North America, it may . 
be better to depart from the strict cHronological order 
in describing the working of these local institutions, 
and to consider briefly the special peculiarities of the 
Australasian and ~outh African provincial systems; and 
then to examine in detail the questions that have 
arisen out of the formation of subordinate provinces 
in the dominion of Canada. 

• 

a. P1·ovincial governments in New Zealand. 

In 1851, whilst Earl Grey held the seals of office as 
her Majesty's secretary of state for the colonies, a 
scheme for the future government of New Zealand was 
elaborated by the imperial government. It was pro
posed to grant a representative constitution to this 
rising colony with a General Assembly, to be composed 
of two legislative chambers, and to divide the colony 
into five (afterwards changed to six) provinces, each of 
which should be governed by a superintend~nt with an 
elected provincial council : these councils to be empow
ered to legislate on all subjects of a local nature not 
directly reserved for the consideration of the General 
Assembly; such provincial enactments to be assented to, 
in the first instance, by the superi~tendent, but to be 
subject to disallowance by the paramount authority of 
the Crown conveyed through the go'lernor of New 
Zealand, in like manner as laws passed by the General 
Assembly. 

In February, 1852, before Earl Grey's scheme had 
been submitted to Parliament, a change of ministry 
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occurred. Sir John Pakington, who succeeded to the 
office of colonial secretary, nevertheless introduced the 
New Zealand government bill of his predecessor into 
the House ofCo1nmons, but, with one important altera
tion. He proposed that, in view of the limited powers 
of the provincial councils, the superintendent should 
have authority ·to assent to the laws passed therein, 
on behalf of the governor of the colony and subject 
to instructions to be received from him. And the 
governor was further empowered to• disallow any local 
act so assented to, within two years. This provi;;;ion 
was made in order to enable the governor, in any 
special case, to refer for instructions to her Majesty's 
secretary•of state. By this means the colonial office 
was enabled to exercise a control over all provincial 
legislation. But, during the progress of the discussion 
on this bill in Parliament, the government were induced 
to amend it, at the suggestion of Mr. Gladstone, so as 
practically to abandon the imperial veto on acts passed 
by the provincial councils. This was effected by 
reducing the period within which it should be compe
tent to the governor to disallow any such act from two 
years to three months after his receipt of the same.a 

When this measure came before the House of Lords, 
Earl Grey •expressed great regret that the power of the 
Crown to disallow acts passed by a provincial legisla
ture had been, for the first time, formally abandoned. 
Admitting that, owing to the limited powers of the pro
vincial councils, it might have been rarely necessary to 
exercise the control of the Crown over their enact
ments, yet he was of opinion that, inasmuch as under the 
municipal refoi:m act of 1835 the Crown was invested 
with authority to disallow corporation by-laws, so the 

a See Hans. Deb. vol. cxxi. pp. sees. 18-31. Adderley, Colonial Po-
114, 923, 962, 978. Ibid. v:ol. cxxii. licy, p. 140. 
p. 1149. Act 15 and 16 Vwt. c. 72, 

21 
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same power should have been retained over the larger 
and more important sphere of legislation entrusted to 
these provincial councils.b 

'rhe provincial councils, however, •were absolutely 
subordinate under their constitution to the central 
Legislature, which was at liberty to control or super
sede any of their laws; and, further~ to modify the 
powers of the provincial councils themselves without 
reference to the Imperial Parliament. And the relation 
in which the governor stood towards the provincial 
councils was snbstart'tia1ly the same as that occupied by 
the Crown itself towards co1onial legislatures." In these 
important particularA, the provincinl governments in New 
Zealand differed materially from the local govl':lrnments, 
subsequently introduced into British North America. 

But these provincial governments were very short 
lived. In 1875, by an act of the General Assembly,d 
they were abolished; and the powers previously exer
cised by t.he superintendents and councils were trans
ferred back to the central executive and legislature, 
which afterwards established local boards throughout 
New Zealand for local purposes. 

b. Provincial governments in South Africa • 
• 

In 1877, a permissive act was passed by the Imperial 
Parliament to provide for the union, under one govern
ment, of the British colonies and states in South Africa.• 
This act appears to contemplate the establishment of a 
federal union ; but it merely defines· the general princi-

b Hans. Deb. vol. cxxii. p. 1166. 
c Secretary Labouchere's de

spatch to Governor Browne,.of Uec. 
10, 1856; Commons Papers, 1860, 
vol. xlvi. p. 480. 

d New Zealand Act, 39 Viet. no. 
21. As to the competency of the 

• 
colonial legislatt•re to pass this act, 
see Lord Carnarvon's despatch of 
Dec. 20, 1877, in New Zealand 
Pari. Papers, 1878, appx. A. 2, 
P· 6. 

• 40 and 41 Viet. c. 47. 
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ples intended to regulate the future constitution of the 
proposed union in its executive and legislative capacity. 
The details of the scheme are to be provided for by an 
order in council:to be, issued so soon as the Mgislatures 
of the several colonies and states included in the act of 
union shall have agreed upon the same. • 

In one impor'tant particular, however, the proposed 
confederation will probably differ from that which has 
been established in British North America, inasmuch as 
it has been agreed to retain the ul\imate jurisdiction 
and supremacy of the queen in council, not only over 
the legislation of the union parliament, but also over 
all laws which may be passed by the provincial legisla-
tures. • 

In the original draft of this permissive statute, as 
framed by the imperial government and submitted for 
the consideration of the local authorities in South Africa 
in December, 1876, it was provided by section fifty-six 
that " every law made by a provincial council shall be 
forthwith transmitted to the governor-general, who 
shall, according to his discretion, allow or disaJlow the 
same." And the twelfth section of the bill enacts that 
"where 'the governor-general' alone is mentioned, the 
provision shall be construed as referring to the gover
nor-genera'( acting on his own discretion and without 
advice '' from his privy counciJ.f But in the bill, as it 
became law, this section is materially changed, and 
it is provided that " every law made by a provincial 
council shall be forthwith transmitted to the governor
general, who shall proceed with regard to such law in 
the same manner as is hereinbefore provided with 
respect to bill(passed by the union prtrliament ;'' g that 
is to say, not merely to decide upon the expediency of 
assenting to or of withholding his assent from the same, 

f Commons Papers, 1877, C. 1732, pp. 21, 26. 
s 40 and 41 Viet. 47, sec. 38. 
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but also, according to his discretion and subject to his 
instructions from the Crown, to reserve any such bills 
for the signification of the royal pleasure. Further
more, in ·the case of all bills assented•to, the governor 
is required to forward copies thereof to the secretary 
of state, in order that they may be subjeet to disallow
ance by the queen in council within• a period of two 
years, in like manner as in the case of laws passed by 
the union parliam~nt.h 

We have no clew, in the papers submitted to the lm
peria,l Parliament, as to the reasons which influenced the 
imperial government in approving of this material 
alteration in the first draft of their measure, excepting 
in the following observations of the secretat'y of state 
for the colonies, in his despatch dated Aug. Hi, 1877, 
forvmrding to the governor of the Cape of Good Hope 
tho act of union. Adverting to the fact that this act was 
so framed as to enable the Crown, upon ascertaining 
the wishes of the communities who should desire to 
confederate under its authority, to assign to the pro
vincial councils the exact degree of jurisdiction and 
power which might best accord with the well-under
stood wishes and interests of these communities, the 
colonial secretary proceeds to state that, "if it should 
be decided, either at first or at any later time, to con
centrate all the principal powers and functions of 
government closely under one chief legislature, the 
,provincial councils can become similar to the ordinary 
municipal organizations for managing local affairs; 
while, on the other hand, if, in order to satisfy local sen~ 
timents or requirements, it should seem desirable to 
entrust the higher responsibilities of gqvernment, in~ a 
large degree, to the provinces, this also will be easily 
feasible.''; 

h Commons Papers, 1.878, C. 1980, pp. 37, 39. 
I Jbid. p. 22. 
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Meanwhile eschewing the limitation of imperial con-
trol, which, as will be presently shown, the rigid appli
cation of the P-rinciple of local self-goverpment to 
provincial legish~tion has effected in Canada, and which 
once conceded it is difficult if not impossible to with
draw, the imperi.al parliament has expressly retained tG 
the Crown the right of supervision over all legislation 
affecting the welfare of British subjects in South Africa, 
whether such legislation shall have ~manated from the 
union parliament or from the provincial councils. The 
earnest desire which is uniformly exhibited by the 
mother country to conciliate her colonies, and to make 
use of every prerogative of the Crown to foster their 
best inter"ests, is a sufficient guarantee that this reserved 
right will be moderately and beneficently exercised. --),~ ~, .. ~- X 

c. Provincial governments in Canada. 

Following the order observed in the first part of this 
chapter, our observations upon the powers of the local 
governments established in Canada, under the provi
sions of the British North America act of 1867, will be 
divided into two heads. We will first consider the ex
tent of d<m1inion control over the several provinces in 
matters of legislation; and afterwards the control ex
ercisable by the dominion government over the pro
vinces in administrative matters. 

' 

1. Dominion• control in matters of legislation. 

Canadian 
federa
tion. 

The British North America act of 1867 was a formal UnderBri • • 
compact, the wrms of which had been previously con- ~~~e~~~th 
sidered and agreed upon by representatives, on behalf act. 

of the several provinces about to be confederated, and 
which set forth, by the supreme authority of the Impe-
rial Parliament, the mutual relations to be hereafter 
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observed between these provinces and the dominion go· 
vernment. 

rrhe original parties to the compact were the pro
vinces of Upper and Lower Canada ( arterwards termed 
Ontario and Quebec, respectively), Nova Scotia, and 
}\few Brunswick. Subsequently, other. provinces were 
added to the confederation, under the provis.ions of the 
imperial statute aforesaid.i 

For the purpose. of enabling the central government 
to undertake the supreme authority of control and 
general legislation in and over the entire dominion of 
Canada, the provinces surrendered to the federal parlia
ment the exclusive right to make laws for the peace, 
order, and good government of Canada, in relation to 
all matters not corning within the classes of subjects 
assigned (by the British North America act) exclusively 
to the legislatures of the provinces. And for greater 
certainty, and yet not so as to restrict the generality of 
the legislative powers so surrendered and conferred 
upon the centra.l government, the act proceeds to spe
ci(y certain subjects which, if they concern individuals 
(as naturalization or marriage) are of general operation, 
or which would concern or aflect the whole community, 
and declares that "the exclusive legi:,;lative authority 
of the parliament of Canada extends to all matters 
corning within the classes of subjectR '' therein enume
rated. 

On the other hand, " all matters of a merely local or 
private nature in the province," narticularly if they 
relate to certain specified classes of subjects of local 
concern enumerated in the imperial act aforesaid, are 
assigned to provincial control, and "in-each province 
the legislature may exclus:i.vely make laws in relation 
to'' the same.k 

J See post, p. 388. 92. As to the precise meaning of 
k Imp. Act 30 Viet. c. 3, sees. 91, the term "exclusively" in these 
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Concurrent powers of legislation are likewise con
ferred, both upon the dominion parliament and the pro
vincial legislatures, in relation to agriculture and to 
immigration; btft no provincial law on these subjects may 
be repugnant' to any act of the dominion parliament. 
And, under certain circumstances, the parliament Qf 
Canada is auth;rized to make remedial laws for the due 
execution of particular rights in respect to education, gua
ranteed under the British North America act, to denomi
national or separate schools which have been provided 
on behalf of either the Protestant or Roman Catholic mi
nority of the inhabitants in each and every province.1 

" 'fhe relation of the dominion aJ?d provincial autho
rities to each other " has been thus defined by a learned 
judge of the Court of Common Pleas in Ontario (who 
has since been transferred to the Supreme Court of 
the dominion): "The imperial or sovereign power has 
created several governments, one of which is made 
superior, to which all the others are subordinate, carved, 
as it'were, out of the superior one, and has conferred 
upon the several subordinates certain municipal powers 
in relation to certain matters specifically enumerated, 
reserving to the superior, which it has designated the 
dominion government (so long as the Imperial Act re
mains mirepealed ), all those powers which are neces
sary to be enjoyed for the peace, order, and good 
government of Canada, in relation to all matters not 
coming within the classes of subjects assigned by the 
act exclusively to the provincial legislatures; and, con
sistently with <thi~ subordination of the provincial to 
the dominion government, the laws of the provincial 

• legislatures only obtain their validity by the assent of 
the dominion government." m 

sections, see ante, p. 190. And see I Imp. Act 30 Viet. c. 3, sees. 93-
Gray's History of the Confedera- 95. 
tion of Canada, vol. i. p. 56. m Mr. Justice Gwynne, Out. Com. 
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The precise intent of the Imperial Parliament in re
gard to the powers to be exercised by the Crown, for 
the supervision and control of provincial legislation in 
Canada, is"not very distinctly expressea in the British 
North America act. The constitutional doctrine on 
tl1is subject may, however, be inferred by reference to 
the ninetieth section, which enacts that the provisions 
of this act relating to "the assent to bills, the disallow
ance of acts, and the significt1tion of plet1snre on bills 
reserveu,'' in the case of bills passed by the dominion 
parliament, "shall extend and apply to the legisla
tures of the several provinces, as if those provisions 
were here re-enacted and made applicable in terms to 
the respective provinces and the legislatures •thereof; 
with the substitution of the 'lieutenant-governor of the 
province ' for the 'governor-general,' of the 'governor
general' for the 'queen and for a secretary of state,' 
of' one year' for ' two years,' and of' the province' for 
' Ct1nttda.' '' 

The procedure upon bills passed by the dominion 
p:Lrliament is regulnted by sections 55 to 57 of the 
aforesaid stt1tute. Section 55 provides that, where a 
bill pitssed by both houses is presented to the governor
geneml for the queen's assent, he shall, according to 
his discretion, but subject to the provisions of' this act 
and to her Majesty's instructions, declare either that 
he assents thereto in the queen's name, or that he 
withholds the queen's assent, or that he reserves the 
bill for the signification of the queen's pleasure. 

Section 56 provides that, where the governor-gene
ra.l assents to a bill in her Majesty's name, he shall, 
as soon as may be, send a copy of the act• to her Ma
jesty's secretary of state, and if the queen in council, 

Pleas Rep. vol. xxix. p. 274. And Pugsley and Burbidge, New Bruns
see Mr. Justice Fisher's observa- wick Reports, vol. ii. p. 593. 
tions in Steadman 'V, Robertson, 
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within two years after the receipt thereof, thinks fit to 
disallow the act, such disallowance shall be duly notified 
to the proper authorities, and shall forthwith annul the 
same. • . 

Section 57 provides that a bill reserved for the signi
fication of the royal pleasure shall have no force unles~ 
and until, within two years therefrom, the assent of the 
queen in council shall be promulgated. 

In applying these provisions to the case of bills 
passed by the provincial legislatures; constituted under 
the authority of the British North America act, we 
arrive at the following conclusions :-

(1.) That inasmuch as the act empowers" the lieu
tenant-go-vernor" of each province, "in the queen's 
name, by instrument under the great seal of the pro
vince," to "summon and call together" the provincial 
legislature,n and as it is a well-understood principle 
that all parliaments, whether federal or provincial, are 
opened in the queen's name, and by her governors; 
and that "legislation ·is carried on in her name even 
in provinces, as in Canada, which are directly subordi
nate to a federal government, instead of to imperial 
authority," o it necessarily follows that the constitutional 
practice which for the most part prevails in the several 
provinces •of the dominion, whereby the lieutenant-go
vernor assents to or withholds his assent from bills 
passed by the provincial legislature, "in her Majesty's 
name," is correct; and that, in this particular, we are 
not warranted in substituting the name of" the gover
nor-general," for th.at of" the queen." P 

n B. N. A. Act~ sec. 82. 
0 Mr. Disraeli, Hans. Deb. vol. 

ccxxviii. p. 280. 
P It should be observed, how

ever, that in the provinces of 
Nova Scotia, New Brunswick, 
and Prince Edward Island, bills 
are not enacted in the name of the 

Rovereign, but as by '' the lieu
tenant-governor, the Council, and 
Assembly." This was the practice 
in these colonies prior to confedera
tion, and it has since continued un
changed. But in the provinces of 
Quebec and Ontario (as well before 
as since confederation), and also in 
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(2.) That nevertheless, whenever, "according to his 
discretion," the lieutenant-governor shall see fit to "re
serve" a bill presented to him for the royal assent, he 
should de.clare that he reserves the sa"me "for the sig
nification of the pleasure of his Excellency the gover
por-general," inasmuch as, in such a case, it is mani
festly intended. by the British North America act that 
the term "governor-general " should be substituted for 
that of " the q neen," as indicating the functionary by 
whom, under such circumstances, the assent or dissent 
of the Crown is to be declared. This is the interpre
tation which is put upon the aet by constitutional prac
tice in all the dominion provinces.q And the soundness 
of this conclusion is confirmed by the obviohs· intend
ment of the act, in regard to the disallowance of pro
vincial aets as hereinafter stated. 

(3.) That, whenever the lieutenant-governor shall 
have assented in the queen's name to a bill passed by 
the provincial legislature, it becomes his duty promptly 
to forward a copy thereof to the governor-general, in 
order that if the governor-general in council should 
see fit, within one year after the receipt of the said 
act, to disallow the same, such disallowance may be 
duly notified to the provincial authorities concerned 
therein. This also is in accordance with constitutional 
practice in the dominion provinces." 

( 4.) And finally, with respect to provincial bills which 

British Columbia and Manitoba, 
the queeu's name is used in the 
enacting clause of the acts passed by 
the provincial legislatures; a pro
ceeding which, as suggested in the 
text, is constitutionally correct, and 
in accordance with the spirit of the 
British North America act, and 
which ought therefore to be uni
formly observed throughout the 
whole dominion. In the north-west 
territories, which are more directly 
subordinated to the governor-ge-

neral of the dominion in council, 
ordinance!'o, are enacted by ''the 
lieutenant-governor,"" by and with 
the advice and consent" of his 
"council." See ~rther, in regard to 
the diversity of .practice in British 
North America, :Fennings Taylor's 
Are I~egislatures Parliaments? pp. 
1.9R-19fi. 

q Ontario Leg. Assembly Jour. 
1873, p. 374. Nova Scotia As
sembly Jour. May 7, 1874. 

r Ont. L. A. Jour. 1869, p. 12(}. 
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have been reserved for the signification of the governor
general's pleasure, it is clear that no such bill can have 
any force, or go into operation, unless and until, within 
one year from t'he date of its being reserved by the 
lieutenant-governor, the governor-general shall inti
mate that the same has received the assent of th~ 
governor-genera! in council; and an entry of such for
mal announcement shall be kept in the records and 
legislative journals of the particular ~rovince. 

We have still to consider whether the governor-ge
neral, in determining, according to his discretion, what 
shall be the judgment of the Crown in respect to bills 
passed by the provincial legislatures, and whether they 
shall be disallowed or confirmed, fulfils this function 
as an imperial officer and subject to instructions received 
from the secretary of state, or whether he is bound to be 
guided by theadvice ofhisministers, who are themselves 
responsible to the dominion House of Commons. 

This question is not without difficulty, as well in re
lation to the general principles of responsible govern
ment, as in its bearing upon those sections of the British 
North America act which confer upon each province 
of the dominion exclusive powers of legislation, in re
gard to certain specified matters of local concern. In 
fact, it has given rise to an interesting controversy 
between the imperial government and the advisers of 
the Crown in Canada. A brief review of the progress 
and termination of this controversy may enable us to 
arrive at a definite conclusion upon this vital and im
portant subject. • 

Shortly after the confederation of the provinceFl of 
British North ... America had been accomplished, and after 
the close of the first session of the newly established 
provincial legislatures, this question presented itself for 
practical solution. The minister of justice for the do
minion was requested to advi.se the governor-general 
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as to the proper course to pursue with respect to acts 
passed by the provincial legishttures. In commencing 
his first report on this subject, the minister drew atten
tion to th~ fact that "the same powerS' of disallowance 
as have always belonged to the imperial governmi:mt, 
~ith respect to the acts passed by colonial legislatures, 
have been conferred by the union act • on the govern
ment of Canada." But that "under the present con
stitution of Canada, the general government will be 
called upon to corfsider the propriety of allowance or 
disallowance of provincial acts much more frequently 
than her Majesty's government has been with respect 
to colonial enactments." s 

'f.lhe importance of establishing a correct cons'titutional 
practice, in the exercise of the weighty and respDnsible 
duties devolving upon him, under these circumstances, 
induced the governor-general of Canada (Sir John 
Young) toapply to thesecretary of state for the colo
nies (Earl Granville) for instructions on this matter. 
In a despatch dated March 11, 1869, he noticed tha.t, 
while the union act provided that the lieutenant-go
vernor of each province might reserve bills for the 
consideration of the governor-general, there was no 
provision requiring the governor-general to take her 
M1\jesty's pleasure on such legislation. '.rh~ royal in
structions are also silent on this point. Sir John Young, 
therefore, presumed that he "should exercise the power 
of assent to, or reservation of, bills under the advice of 
the privy council of this dominion." But bearing in 
mind the necessity for arriving at ·some principle of 
action which should be approved by her Majesty's go
vernment, and steadily adhered to, he sl]bmitted that 
it was desirable, in a public point of view, that he 

• Memorandum from the minister of justice (Sir J. A. Macdonald), 
dated June 8, 1868. Canada Se~s. Papers, ~870, no. 35, p. 6. 
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should receive some specific instructions, as an imperial 
officer, as to his course, in such a contingency. 

In reply to this despatch, Earl Granville pointed 
out that, in the .event of a provincial act bci.ng passed 
which, in the opinion of the governor-general, was 
"gravely unconstitutional," or in excess of the power 
of the local botly, or in violation of the royal instruc
tions for the reservation of laws which are objectionable 
on grounds of imperial policy, he was not at liberty, 
even on the advice of his ministers, tb sanction or assent 
to any such law. If such advice were given," it would 
be his duty to withhold his sanction and refer the ques
tion to the secretary of state." On the other hand, "if 
he were• advised by his ministry to disallow any pro
vincial act, as illegal or unconstitutional, it would, in 
general, be his duty to follow that advice, whether or 
not he concurred in their opinion." t 

This despatch appeared, at the time, to be so satis
factory to the dominion government, that by an order 
in council, dated July 17, 1869, the secretary of state 
for the provinces was directed to forward the same, to
gether with a paragraph from the royal instructions to 
the governor-general,- in reference to the assent, dis
allowance, and reservation of bills presented for his 
sanction,._ to the lieutenant-governors of the several 
provinces of the dominion.u 

In conformity with this interpretation of the duty of 
the governor-general, in dealing with provincial acts, 
it was stated by the registrar of her Majesty's privy 
council) in an offi~alletter which, on Dec. 13, 1872, he 
addressed to the under-secretary of state for the colo
nies, that, in ~he opinion of the lord president of the 
privy council, " the power of confirming or disallowing 
provincial acts is vested by the statute [i.e., the British 

t Canada Sess. Papers, 1870, no. 35, pp. 3, 4. u Ibid. pp. 25-27. 
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North America act of 1867] in the governo~-genera.l of 
the dominion of Canada, acting " under the advice of his 
constitutional advisers;" and that her Majesty in coun-
cil has no ~urisdiction therein.v • 

Subsequently, however, the Earl of Kimberley,·-. 
the then secretary of state for the colonies, -in a 
d"cspatch to the governor-general of • Canada, dated 
Juno 30, 1873, in reference to the proposed disallow
ance of certain acts of the New Brunswick provincial 
legislature, passed• in 1873, in relation to common 
schools, and which were within the competence and 
jurisdiction of that body, declared "that this is a mat
ter in which you must act on your own individual dis
cretion, and on which you cannot be guided by i/lw advice 
of your responsible ministers." w 

This discrepancy of opinion upon a question of such 
gravity and importance attracted the attention of the 
Canadia.n ministers. ·A committee of the dominion 
privy council was appointed to consider it; and they 
reported, on March 8, 1875, their opinion that, in their 
view of the construction of tho British North America 
act, the governor-general was required to exercise the 
power of assent or of disallowance to provincial legis
lation, in the same manner as he fulfilled other func
tions of government; that is to say, upon i!ze advice 
of his ministers. This conclusion was communicated 
to the secretary of state for the colonies by the gover
nor-general. 

The Earl of Carnarvon, who had succeeded Lord 
Kimberley as colonial secretary, wae not disposed to 
accept this principle. But, in a despatch to the gover
nor-general, dated Nov. 5, 1875, he states- that, should 
it become a matter of practical urgency to decide the 
point, it conld be finally decided only upon an appeal 

v Canada. Sess. Papers, 1876, no. 116, p. 85. 
w ibid. 1874, no. 25, p. 13. 
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to the judicial committee of the privy council from the 
judgment of a colonial court upon the construction of 
the imperial statute. He nevertheless expressed his 
opinion that it wJ)uld be more in accordance. with the 
spirit of the Constitution that no rigid rule of action, 
in such cases, should be laid down ; but that, in con
formity to the ~nstructions given to the governors iit 
Australia, in the exercise of the prerogative of mercy, 
" the governor-general, after having had recourse to the 
advice of his ministers,- whom the {dominion J parlia
ment holds answerable for advising him as to all his 
public acts (though not, in all cases, for the acts them
selves),- may properly be required to give his own 
individua~ decision as to allowance or disallowance." 

" The constitutional remedy for any prolonged differ- Ministe

ence of opinion between the governor-general and his ~~~;~1bi· 
advisers would be the same in this as in any other case of lity. 

a similar nature. Holding, as I have already explained, 
the opinion that the constitution of Canada does not 
contemplate any interference with provincial legislation 
on a subject "\Vithin the competence of the local legis-
lature by the dominion parliament,- or, as a conse
quence, by the dominion ministers,- I assume that 
those ministers would not feel themselves justified in 
retiring f10o0m the administration of public aff:'tirs on 
account of the course taken by the governor-general 
on such a subject; it being one for which the dominion 
parliament cannot hold themselves responsible, al
though it may demand to know what advice they 

"x gave. • 
The foregoing despatch was referred by the governor

general in council to the minister of justice (Mr. Ed
ward Blake) f"or his consideration. On Dec. 22, 1875, 
Mr. Blake submitted an elaborate report to council, 

x Canada Sess. Papers, ~876, no. 116, pp. 83, 84. 
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which traversed the whole ground taken by the colo
nial secretary. It denied the applicability of his argu
ment from the analogous position of a governor ad
ministering the prerogative of mercy ;• inasmuch as the 
powers of provincial legislatures are strictly limited to 
certain subjects of a· domestic character, so that their 
fegislation can only affect provincial, <1r at most Cana
dian, interests. And, if they transcend their constitu
tional competence, any acts in excess of their powers 
are inoperative ab-initio. 

Mr. Blake, moreover, contended that inasmuch as, by 
the BritiHh North America Act, the power of disallow
ing provincial enactments is expressly vested jn "the 
governor-general in council," in substitutio?J. for the 
jurisdiction which was exercised by the Crown over 
legislation in the same provinces, when they were di
rectly subordinate to "the queen in counciL," it fol
lows that the Canadian ministers must be directly and 
oxelusively responsible to the dominion parliament for 
the action taken by the governor, in any and every 
such case ; and that a governor who thinks it neces
sary that a provincial act. should be disallowed must 
find ministers who will take the responsibility of ad
vising its disallowance. While, on the other hand, 
mini.sters who think it necessary that a proYincinJ act 
should be disallowed must resign, unless they can 
secure the consent of the governor to its disallowance; 
ministers being in every case responsible to parliament 
for the advice given, and for the action consequent on 
such advice.Y • 

This report from the minister of justice was con
curred in by the cabinet, and approved br.the governor
general in council on Feb. 29, 1876. And on April 6, 
1876, it was forwarded by his Excellency for the con
sideration of the imperial government. 

1 Canada Sess. Papers, 1876, no. 116, pp. 79, 83. 
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The secretary of state for the colonies in acknow
ledging, on June 1, 1876, the receipt of this report, 
reiterated his convictions that an authoritative decision, 
upon the diffictPlt question at issue between· the impe
rial and colonial governments, could only be obtained 
through the instrumentality of the judicial committe13 
of the privy co\mcil, in giving a judgment on appeal 
upon the construction of the British North America 
act. 

Meanwhile he invited the Canadian ministers to con
sider another aspect of the question, but which he did 
not now wish to press, in opposition to their views. In 
sections ten and thirteen of the act aforesaid, a dis
tinction i~ drawn between "the governor-general" and 
" the governor-general in council," which distinction 
is observed throughout the statute. It might then be 
urged that inasmuch as "the governor-general'' alone iH 
charged in the ninetieth section with the duty of 
deciding upon the allowance or disallowance of pro
vincial acts, it was the intention of the Imperial Parlia
ment that the exclL1sive responsibility of determining 

. such questions should devolve upon the governor-gene
ral personally ; for, if his ministers had power to control 
his decisions upon provincial acts, it would be tantamount 
to a repeal~f that portion of the British North America 
act which confers an exclusive right to legislate upon 
certain matters on the provincial legislatures. 

This despatch was referred by the Canadian cabinet 
to the minister of justice. Upon his report, a minute 
of council was passed, and approved on Sept. 19, 1876, 
by the governor-general, to the following purport. 

It was unlikely that the question of ministerial 
responsibility in connection with the disallowance of 
provincial acts could be brought on appeal before the 
privy council, unless the governor-general should claim 
to disallow an act independently and without the 

22 
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agency of his ministers; in which case it might be 
questioned whether the act was effectually disallowed. 

The colonial secretary's suggestion that by the omis
sion of the words " in council," in the Jlinetieth section, 
the act meant to confer an independent power upon 
the governor-general, is at variance with the general 
intention of the clause. It is more r<!asonable to sup
pose that these words were omitted for the 'sake of 
brevity, and to avoid unnecessary repetition. 

As to the appn!hension expressed that the Canadian 
ministers might abuse the power of controlling by their 
adviec the decisions of the governor-general upon pro
vincial acts, no such consideration would be valid 
against the true construction of the statute; although 
it might be a reason, if well founded, for a change in 
tho law. But., in fact., the Ca.nadian ministers repre
senting the several provinces of the confederation, and 
dependent for their continuance in office upon their 
retaining the confidence of the confederate parliament, 
are mo::;t unlikely to disregard provincial rights under 
any circumstances ; and any such abuse of power 
would be quickly followed by disastrous consequences 
to themselves. We have, indeed, a greater security 
that this power will be wisely exe,rcised, upon the 
advice of the Canadian ministers, than ex\sts in the 
exercise by the queen in council of the power of disal
lowing acts of the dominion parliament, because for 
any such proceeding in Canada ministers would be held 
responsible to the Canadian people. 

The governor-general cannot be supposed to be capa
ble of determining such questions upon his own unaided 
judgment; neither ought he to act up!/n the counsel 
of persons who are not his constitutional advisers, 
or upon instructions from the colonial office, which 
would render the imperial authorities responsible in 
the case. The important and difficult questions arising 
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out of the exercise of this prerogative can, therefore, 
be prudently and wisely solved by the governor-gene
ral only as he acts upon the advice of his responsible 
ministers, who, "Whether they be more or less account
able for the same, will naturally influence his decision 
very materially. 

This report was duly transmitted to the colonial 
secretary, who in a despatch to the governor-general 
of October 31, 1876, commented thereon. He acknow
ledged the force of Mr. Blake's ar·guments, and the 
propri~ty of his conclusions in general, -which, he 
allowed,· were sustained by high authorities in Eng
land,- but still inclined, for. his own part, to prefer a 
constnwti•on of the British North America act which 
would permit of the governor-general acting inde
pendently of his ministers in deciding upon the allow
ance or disallowance of provincial acts. 

Admitting that the governor-general could not and 
ought not to act upon his own unaided judgment, the 
colonial secretary suggested that he should invariably 
have recourse to the advice of his ministers before 
deciding upon such questions. He would then be acting 
under the advice of his ministers, although he might not 
be willing to act according to their advice. 

Bnt this•conclnsion failed to satisfy Mr. Blake. In a 
fmther report, .in answer to the aforesaid despatch, the 
minister of justice demurs to the assumption that the 
governor-general is aided by his ministers' advice, when 
he arrives at a decision adverse thereto, which must be 
based upon opposite considerations, entertained solely 
by himself. And he reaffirms the position for which he 
had contended,hroughout this controversy," that, under 
the letter and spirit of the constitution, ministers must 
be responsible for the governor's action.'' "He regrets 
that the discussion has not resulted in an agreement, 
but ventures to hope that it has, at any rate, decreased 
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the probability of future difficulty on a question of very 
grave importance.'' This report was approved by the 
governor-general in council, on Nov. 21, 1876, and 
ordered to be transmitted to the secre-tary of state for 
the colonies. On Jan. 4, 1877, its receipt was acknow
Ledged by the colonial secretary, but without further 
comment or observation.z • 

In reviewing this ably conducted correspondence, we 
may remark that the controversy between the imperial 
and dominion governments took a different shape as 
the discussion proceeded. At first, a distinct claim was 
preferred by her Majesty's secretary of state for liberty 
to review, and under certain exceptional circumstances 
to disallow, provincial legislation, through irfstructions 
to the governor-general as an imperial officer. After
wards this ground was abandoned, and the constitu
tiomtl propriety, if not the abstract right, of the imperial 
government to interfere with provincial legislation, 
unless in extraordinary cases and under very exceptional 
circumstances, was no longer urged. The secretary of 
state then chimed that the governor-general personally 
had an "independent" right (without the consent of 
his mjnisters, whether actual or prospective) to deter
mine upon the expediency of allowing or disallowing 
provincial statutes ; and in proof of this cofttention he 
appealed to the wording of the British North America 
act. Mr. Blake's argument was directed to Hhow the 
inconsistency of this position, with an acknowledgment 
of the principle of self-government in matters of local 

• concern. 
lt would seem, however, that some points, which are 

material to the solution of the quest~n, were over
looked on both sides. They may be stated as follows : 

( 1.) The ninetieth section of the British North Ame
rica act, which substitutes "the governor-general" for 

• Canada Sess. Papers, 1877, no. 89, pp. 449-458. 
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" the queen," as the executive authority which is ulti
mately empowered to give or withhold the assent of 
the Crown to bills passed by the provincial lt.;gislatures, 
and which the secretary of state for the colonies would 
construe as applying to the governor-general, acting 
independently ~f his ministers, refers not merely to th.e 
allowance or disallowance of provincial enactments, 
but likewise to the action of "the governor-general" 
in relation to appropriation and ta~ bills, and in the 
recommendation of money votes. All these matters are 
embraced in the same category, and if the governor
general can act, under the powers conferred upon him 
by this clause, independently of his ministers, in the one . . 
case, he can do so, of equal right, m all the cases enu-
merated. This would be obviously uncom;titutional, 
which plainly shows that the secretary of state's inter
pretation of the clause is untenable. It is then more 
reasonable to infer that the term "governor-general,'' 
in this clause, was not made use of simply for the sake 
of brevity, and to avoid needless repetition, which would 
be an unwarrantable excuse for obscure phraseology in 
such an important and· authoritative document, but as 
being a sufficient and appropriate antithesis to the term 
employed to designate the imperial executive authority 
in the fifty-sixth clause (which is intended to be read 
in connection with clause ninety) and where the term 
" queen in council " is used in reference to the disallow
ance of dominion acts. Of course the queen, in declar
ing her approval or disapproval of such enactments, can 
only do so " in council." In the corresponding action of 
the governorJSeneral, in reference to provincial legisla
tion, it is e<{tlslly clear that he should act "in council : '' 
inasmuch as his functions are performed, in a colony 
where responsible government prevails, under the same 
constitutional restrictions as those of the sovereign, 
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in relation to bills passed by the Imperial Parlia~ 
1nent." 

(2.) As :: matter of fact, ever since the passing of the 
British North America act, the govehwr-general of 
Canada has invariably decided upon the allowance or 
di-sallowance of provincial laws, on the advice of his 

• ministers, and has never asserted a right to decide 
otherwise. He has been always content to exercise 
this prerogative under the same constitutional limita
tions and restraints • which apply to all other acts of ex
ecutive authority in a constitutional monarchy. 

( 3.) If, on the contrary, the governor-general had 
assumed that he was competent to act in such cases in
dependently of his ministers, it could only have been 
in virtue of his position as an imperial officer, himself 
responsible to his sovereign, and for whose acts in that 
capacity the q ueen's ministers were directly account
able to the ImperinJ Parliament. But it has been 
distinctly n,nd repeatedly declared by her Majesty'~ 
government (as will be seen in the precedents herein
after cited) that the queen in council claims no juris
diction over provincial legislation; that the only tribunal 
before which n,ny provineini enactment could be ques
tioned was that of the governor-general ; and that no 

• 
a Since these pages were written, the statute between an act of the 

I observe Lbis poiut ably stated by govemor and au act of the govemor 
the premier of the dominion, Sir in council is a techuical one, and 
John A. Macdonald, in a recent of- arose from the fact that in Canada, 
ficial memorandum. He says : for a long period before confedera
" Long before confederation, the tion, cert~1in acts of administration 
principle of what is known as 're- were requ~red by law to be done 
sponsible government' had been con- under the sanction of an order in 
ceded to the colouies now united in council, while others did not require 
the domiuion .... Whether there- that formality. ~Jj>oth cases, how
fore, in any case, power is given to ever, since respot~sible govemment 
the g-ovemor-!Teneral to aot inrlivirln- has been conceded, such acts have 
ally -or with the aid of his council, always been performed under the 
the act, as one within the scope of advice of a responsible ministry 
the Canadhn constitution, must he or minister." Commons Papers, 
on the advice of a responsible mi- ~878-79, C. 2445; p. 109. 
nister. The distinction drawn in 
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imperial secretary of state would undertake to advise 
an interference by the Crown with the action or deter
mination of the governor-general in sue~ matters. 
Should there be·an apparent failure of justice by reason 
of a provincial act being left to its operation, redress 
could only be o"J;;ltained upon application to the proviR
cial legislature from whence the act had emanated ; or, 
in the event of a presumption that a particular statute 
had been illegally enacted, by reco.urse to a court of 
competent jurisdiction to decide whether or not the 
statute was valid and effectual. 

On this head, it has been pertinently remarked by an 
eminent· Qanadian judge, that "it is not to be expected 
that the governor-general in council will be so far able 
to e~amine all acts passed by the provincial legislatures 
as to foresee all possible constitutional difficulties that 
may arise on their construction; and, therefore, an omis
sion to disallow is not to be deemed in any manner as 
making valid an act, or a part of an act, which is 
essentially void, as being against the constitution.'' b 

In deciding upon the validity or expediency of pro
vincial enactments, the governor-general in council has 
no arbitrary discretion. The· decision of the dominion 
government upon all snch questions must be in con
formity w!th the letter and spirit of the British North 
America act. That statute has been correctly termed 
"the great charter of our constitution." It recognizes 
and guarantees to every province in the confederation 
the right of local.self-government, in all cases within 
the competency of the provincial authorities. And it 
does not c01·~template or justify any interference with 
the exclus~ powers which it entrusts to the legisla
tures of the several provinces ; except in regard to 
acts which transcend the lawful bounds of provincial 

b C. J. Harrison, in Leprohon v. the City of Ottawa (citing the Queen 
v. Wood, 5 E. & B. 49, 55), 40 U. C. R. 490. 
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jurisdiction, or which assert a principle, or prefer a 
claim, that might injuriously affect the interests of 
any other portions of the dominion, or, in the case of 
acts which· diminish rights of minoritie~ in the particu
lar province in relation to education, that had been 
conferred by law in any province pri~r to confedera
tion." 'rhese principles must be studiously kept in view, 
and steadily maintained, whenever the legislation of 
n.ny province is submitted to the constitutional criti
cir·mt of the governor in council. Otherwise, there 
would he a danger not merely of the infraction of 
locn.l rights guaranteed by the Imperial Parliament, 
but as a necessary result of any such violation of the 
principle of local self-government, of a disrtlption of 
the bond which unites together the several portions 
of the Canadian dominion. And these considerations 
should eqnally influence the two houses of the domi
nion parliam('nt whenever they are invited to express 
an opinion upon questions which it may appertain to 
the provincial authorities to determine. 

It is, indeed, a supposable case, that a provincial act 
rnight come under review by the dominion governor in 
eouncil which should be found to contain provisions 
"of an extraordinary nature and importanee,"-such as, 
if the bill had been enacted by the dominion pa.rlia
ment, the governor under the royal instructions would 
be required to reserve it for the signification of the 
royal pleasure thereon,- and that the Canadian privy 
council might deem it expedient to advise that this 
particular measure should be permitted to go into ope
ration, contrary to the opinion of the governor-general. :., 

c British North America Act, passed by the Ontario legislature : 
1867, sees. 02-95. And see me- Ontario SeRs. Papers, First Session, 
morandnm of Sir ,John A. Mac- 1874, no. 19. And Earl Catnar
donald (minister of justice) of Aug. von's despatch to Earl Dufferin, of 
26, 187i:l, in reference to certain Nov. 5, 1875. See further on this 
Orange Society incorporation acts, point, post, pp. 349-352. 



DOMINION CONTROL IN MATTERS OF LEGISLATION. 345 

Whatever proceedings the governor-general might be 
competent to take in such a contingency in order to 
vindicate his own judgment in the matter, it is obvious 
that under the Eritish North America act he·would not 
be at liberty to reserve the bill for the consideration of 
the Crown, unle~'ls upon the advice and with the conseijt 
of his ministers for the time being, inasmuch as it has 
been authoritatively stated, on behalf of her Majesty's 
government, that "the power of confirming or disal
lowing provincial acts is vested by statute in the go
vernor-general of the dominion, acting under the advice 
of his constitutional advisers;" and that that statute 
does not confer upon "her Majesty in council any 
jurisdiction over" such questions, though "it is con
ceivable that the effect and validity of" any provincial 
enactment· might at some f~1ture time " be brought 
before her Majesty on an appeal from the Canadian 
courts of justice." d 

Before we proceed to consider the constitutional 
practice which regulates the exercise by the dominion 
government of its lawful control over provincial legisla
tion, we may suitably direct attention to a series of 
precedents which confirm and establish the points we 
have already ascertained; namely, that under the British 
North America act the control of the Crown over the 
provinces of the Canadian dominion is now exercised 
not directly by imperial authority, but indirectly 
through the instrumentality of the dominion govern
ment, and that it is incumbent upon the governor-gene
ral in council, in· the exercise of his constitutional 
supremacy, to respect the rights of the provinces in 
matters o~al legislation, so far as the same are de
fined by the British North America. act. 

d Opinion of the lord president the legal right of interpretation and 
of the privy council (the Marquis of control over provincial legislation 
Ripou), in December, 1872, quoted is exercised by the courts of law is 
in Canada Sess. Papers, 1876, 110. elsewhere considered. See post, 
'16, n. 85. The extent to which p. 375. 
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In 1871, an act passed by the provincial legislature of New 
Brunswick, in relation to common schools, came under review 
by the dominion government. Numerous petitions, from the 
Roman CaUwlic inhabitants of the provinJ::e, were presented 
to the goveruor-general, praying that this act might he disal
lowed, as being an infringement upon the rights which they 
tmjoyed, as a religious denomination, at th~ time of confede
ration. But whereas the provincial legislatures possess, under 
the ninety-thitd section of the British North America act, 
exchu;ive powers of legislation in educational matters,- sub
ject only to the right of the dominion parliament to make 
remedial laws, under certain specified circumstances, -the 
govemor-general was advised by the minister of justice, on 
Jan. 20, 1H72, that he had no right to intervene, and should 
allow the act in que::;tion to go into operation. J.f any reli
gious body wa:,; aggrieved thereby, they "should appeal to 
the provincial legislature, which has the sole power to grant 
redress." 

However, on May 30, 1872, a motion was made in the do
minion Hon::;e of Commons for an address to the govemor
general, praying him to disallow the aforesaid statute. To 
this motion au amendment was proposed, deprecating such a 
proceeding, on the ground that the act was strictly within 
the competence of the provincial legislature, whose powers 
ought uot to be impaireJ by the dominion parliament. It 
was then proposed, as an amendment to this amendment, to 
addrn:,;s her Maju::;ty in favour of the amendment of the 
British North America act, so as to secure to eVC'l'Y religious 
denomination in New Brunswick the rights which they en
joyed at the time of the ur1ion with Canada in regard to 
schools. These several motions were negatived, and a reso
lution agreed to, expressing regret that the aforesaid New 
Brunswick statute should have proved unsatisfactory to the 
Homan Catholics in that province, and ~ hope that it might 
be so modified at the next session of the provincial legislature 
as to remove any just cause of discontent; anCJ:'~claring that 
it is expedient to obtain the opinion of the crown law offi
cers in England (and if possible of the judicial committee of 
the privy council), as to the right of the New Brun::;wick legisla
ture to make such changes in the school law as would deprive 
Roman Catholics of the privileges they possessed, prior to the 
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union, in respect of religious education; so as to determine 
whether the parliament of Canada would be warranted to 
intervene, under the fourth sub-section of the ninety-third 
clause of the Brit:iih North America act, with renredial legis
lation in their behalf. 

Application was accordingly made, through the governor
general, for the o~inion of the imperial crown law officers on 
this question. Amongst the papers submitted to these offi
cers was a memorandum from the Executive Council of New 
Brunswick, dated Dec. 23, 1872, protesting against any inter
ference, l:Jy the dominion House ef OmT!mons, with the ex
ch1sive powers assigned to the provincial legislature by the 
confederation act, and deprecating any reference of the case 
to the law officers of the Crown in England. The competency 
of the N e.w Brunswick legislature exclusively to frame laws 
on this subject was afterwards affirmed by the unanimous 
judgment of the Supreme Court in that province, who further 
held that the dominion parliament possessed no power of re
medial legislation in the matter.e 

Meanwhile, in compliance with the aforesaid resolution of 
the Canadian Commons, the crown law officers, as well as the 
lord::; of the privy council, were applied to, by the governor
general, for their opinion upon the case. On Nov. 29, 1872, 
and on Feb. 12 and April 7, 1873, the law officers of the 
Crown reported that, upon full consideration of the question 
before them, they agreed with the domiuion minister of justic~ 
that the provincial legislature was competent to pass the 
school act, •and that no case had been made out to warrant 
an interference with that statute ; or that would "bring 
into operation the restraining powers, or the powers of ap
peal to the governor-general in council, and the powers of 
remedial legislation in the parliament of the dominion, con
tained in the ninety-third section" of the British North Ame-• rica act. The lord-president of the council, under date of 
Dec. 13, 1872, declined to interfere, for the reason already 
stated ; nan~, that the power of confirming or disallowing 
provincial acts was vested l;lyc;la:w absolutely and exclusively 
in the governor-general in comlcil.r 

• Pugsley, New Brunswick Reports,vol. i. p. 273. 
1 Canada Sess. Papers, 1877, uo. 89, pp. 343-4~8. And see ante, p. 330. 
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Upon the Commons of Canada being notified of this result, 
they agreed to another resolution, on May 14, 1873, wherein 
they declared their opinion that the parties aggrieved by the 
New Brumrwick school act of 1871, should have an oppor
tunity of bringing the matter judicially before the privy 
council; and t4at n1eanwhile the governor-general should be 
a~lvised to disallow certain acts passed a~ the last session 
of the New Brunswick legislature, to legalize asses8ments 
made under that 8tatute, and to amend the same. This reso
lution was carried against mini::;ters. His Excellency, how~ 
ever, being advised !hat the aforesaid statutes sought to be 
di::;allowed wore, equally With the act of 1871, within the 
competence of the provincial legi::;lature, authorized the mi
ni::;ter of jn~:;tice to inform the Honse of Commons that he 
was not prepared at present to comply with their req ue::;t; 
but that, in accordance with the advice of his ministers, he 
slwnltl submit tlw question for the conside.ration of the impe
rial government. 

The Supreme Court of New Brunswick having, as we have 
seen, afiirmcd the constitutionality of the act of 1871, and no 
appeal from their judgment having as yet been made to the 
privy council, notwith::;tauding that the dominion parliament 
had granted moneys to defray the cost of an appeal, the Exe
cutive Couneil of New Brunswick, on May 19, 1873, addressed 
a fmthcr protest to the governor-general against the inter
ference of the Hom;c of Commons in the matter. The Coun
cil claimed for the dominion government entire freedom in 
dealing with questions expressly reserved to theo control of 
the provincial legislatures, and asserted that the House of 
Common::; ought to abstain from endeavouring to 'control the 
government in cases wherein the domiuion parliament had 
no right to legislate. They declared that the establit;hment 
of a contrary principle would destroy the federal character 
of the union and the independence of the local legislatures. 

The governor general Teported these particulars to the sec~ 
rotary of state for the colonies on May 27, l!l', with a re
quest for ins'tructions as to the course he should pursue. The 
colonial secretary in his reply, dated ,June 30, 1873, informed 

·the governor-general th~t the acts in question, being within 
the powers of the local legislature and in agreement with the 
general spirit of the act of co.pfederation, ought to be allowed 
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to remain in force, and could not constitutionally be interfered 
with by the House of Commons. Otherwise, the exclusive 
right of legislation in such questions, conferred by the act 
of union upon the provincial legislature, would .be virtually 
annulled.g • 

At this juncture, another occasion arose for testing the 
legality of the common-school acts before the courts of la\Y, 
and of obtaining; as the result proved, a decision of the judi
cial committee of the privy council thereon. In Hilary term, 
1873, a Mr. :Maher, a Roman Catholic resident in the town 
of Portland, New Brunswick, who had. been assessed under 
the said acts, applied to the Supreme Court for a rule nisi, 
calling on the town council to show cause why a writ of 
ce,.tiora-ri should not be issued to bring the order of assess
ment into court, with a view to its being quashed; on the 
ground tl1at the act under which the assessment was made 
was ultra vires, and in contravention of the British North 
America act. The court, however, upheld the legality of the 
statutes, and of the assessments made under the same. An 
appeal was then brought before the judicial committee of the 
privy council from this decision. It was argued in July, 
1874; but their Lordships, without calling upon the respon~ 
dents, gave judgment confirming the decision of the court 
below, and dismissing the appeal with costs.11 

The exclusive jurisdiction of the New Brunswick legisla
ture in the disposal of this question having been thus acknow
ledged, as well by the imperial and dominion governments as 
also by thi privy council, no alternative remained to the dis
seiitients but to appeal to the New Brunswick Assembly. 
Accordmgly, in the years 1873 and 1874, numerous petitions 
were presented to that body, asking for such an amendment 
of the common-school act of 1871, as would secure to Roman 
Catholics in that province "separate schools." But, after 
careful inquiry and ~onsideration, the House of Assembly on 
March 4, 1874, resolved, that it was inexpedient to grant 
special rig~ and privileges, in respect to denominational 

g Canada Sess. Papers, 1874, 
no. 25, pp. 8-13. 

lt Ex parte :Maher is an unreported 
case. The judgment of the JUdicial 
committee is also unreported, but 

will be found in the London 
"Times," of July 18, 1874, p. 11, 
col. 4; a!Ro in the Toronto "Globe," 
of July 31, 1874. 
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education, to any class of persons. The house also protested 
against any attempts, either by the Imperial Parliament or 
by the dominion government, to impair or curtail the privi
leges and powers of the provincial legislature, without its 
own previo·us consent and the sanction of t!te people.i 

On March 10, 1875, the dorninion House of Commons ad
dressed the queen, representing tho inexpediency n.nd danger 
ot' any imperial legislation that would e1!croach upon the 
powers reserved to the provinces by the British North Ame
riea act; but expressing regret that their anticipations (on 
May 29, 1872) that ~he New Brunswic:k school act would be 
so modified by the provincial legislature a~; to remove any just 
ground of discontent had not been nmlized; and praying her 
Majc;;ty to exert her influence with that legislature to brillg 
about the de;;ired result. This address was forwarded to the 
q uccn through the proper channel. 

On Oct. 18, 1875, a reply to this address was embodied 
in a despatch from the colonial secretary (Lord Carrmrvon ), 
which coucmTed in the opinion that imperial legislation to 
cnrtail t,he powcTS vested by law in the provincial legislature 
wonld he ~m undue interference with the local constitutions 
and with tho terms of union. But equally the secretary was 
ll!lable to advise her Majesty to take action upon this address; 
ina;;mueh [tS her direct intervention in the matter would be 
Jiable to tlJC same objections. He could only express a strong 
hope that the ruling majority in New Brunswick might he 
dispo;;ed so to exercise their undoubted rights as to remove 
all reasonable canses of complaint, and so avoid tl~e "serious 
inconvenience [of] bringing under public discussion in the do
minion legi;;ltttnre a controverted question which may possibly 

• engender mueh heat and irritation, and over which it has no 
jurisdiction." j 

This expectation, however, has not been realized; and 
separate schools are not yet established by law in New 
Brunswick. 

A question, similar in principle to the forego~g, was rai~ed 
in 1877, in regard to the public-schools act, ~ed in that 
year by the legislature of the province of Prince Edwatd 
Island. 

1 Canada SeHH. Papers, 1877, no. 89, p. 430. 
j Ibid. p. 434. 
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That act repealed all existing laws on the same subject, and 
made new provision on behalf of education in the island. But, 
according to the law of the province, the system of edncation 
had always been non-sectarian; and, in this respect, the new 
law made no change. • 

Nevertheless, in practice, certain exceptional advantages had 
been eujoyed under the old law by various French schools in the 
island, wherein tl'le Roman Catholic minority had gradualfy 
introduced books not legally authorized to be used. Inas
much as such exceptional practices could not be continued 
under the new act, the Roman Catholic.bishop of the island 
memorialized the lieutenant-governor to reserve the bill for the 
consideration of the governor-general in council, on the ground 
that it interfered with the rights of the French Roman Catho
lic population to possess '"separate" schools,- which rights, 
he claimed, were intended to be secured to them, under the 
ninety-third section of the British North America act. 

The lieutenant-governor declined to reserve the bill, but 
undertook to forward any memorial against it to the dominion 
government, by whom it could, if illegal or unjustifiable, 
be disallowed. 

In transmitting petitions against the act to the governor
general, the lieutenant-governor also forwarded a report from 
his executive council on the question, wherein the constitu
tionality of the act was affirmed, and the claims urged against 
it for separate and exclusive rights to the French Roman Catho
lics were shown to be unwarranted by law, and contrary to the 
policy of Jl·ee, non-sectarian education, heretofore established 
in the island. 

The minister of justice for Canada, in a careful review of the 
case, dated Nov. 8, 1877, affirmed the legality of the public
schools act, and denied that the French schools above referred 
to by the Roman Catholic bishop" were denominational by law, 
whatever may have 1:Jeen the course of instruction cal'riecl on 
in them;" or that any denomination had the right, under the 
previous 1~~, •• to establish a separate or denominational 
school, not ui'icler the control of the board of education." 

Admitting that some of the provisions of the new act ap
peared to be severe and somewhat arbitrary, and recommend
ing that the attention of the lieutenant-governor should be 
called to them, to consider the exped1ency of certain amend-
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ments thereto, the minister of justice was nevertheless of 
opinion that the act should be left to its operation ; and that 
it was not "proper for the federal authority to attempt to in
terfere witl1 the details or accessories of a measure of the local 
legislature, the principles and objects of ;hich are entirel.v 
w~thin their province." This report was approved by the 
governor-general in council, and the act permitted to continue 
in operation.~< • 

Prince Ed ward Island formed no part of the dominion of 
Canada, under the British North America act of 1867. Jn 
lVby, 1873, however,.the legislature of that colony passed acl
dre:-;ses to her Majesty, expressing their desire to be admitted 
into tho oonfedcmtion ; and, as speedily as possible, their 
application was complied with. 

In the same session in which these addresses were agreed 
to, a bill was passed by the isln,nd legislature, to vest a c~r
tain crown reserve in the city of Charlottetown . for· the pur
poses of a public park. '.Ghis bill, at the close of the session, 
in ,T uno, 1873, was reserved by the lieutenant-governor for the 
signification of tho queen 's pleasure. 

But, in view of the approaehing inclusion of Prince Edward 
Island as a province in the dominion of Canada, her Majesty 
was a<l vi;;cd to take no action on this bill, but to refer it to the 
conKic1oration of the dominion government, to report on the 
propriety of its receiving the royal assent. Upon the report of 
the Canadian minister of justiee, the governor in council, on 
April 3, 1874, advised that her Majesty should be humbly 
requested not to assent to the bill.l • 

For upwards of half a century, the "land question" had 
been a fruitful source of agitation in Prince Ed ward Island. 
Bills to settle this question were repeatedly passed by the 
islaud legislature, on a basis which was deemed objectionable 
by the imperial government, and from which, accordingly, the 
assent of the Crown was withheld. • 

In August, 187 3, the secretary of state for the colonies 
wrote to inquire of the governor-general of Ci.l)JI,da whether 
a certain hill on this subiect, passed by the islffitd legislature 
in the previous session, had been pa;sed before or after the 

k Prince Edward IA1and Assem. Journals, '1878, p. 2, and appx. A. 
1 Canada Sess. Papers, 1877, no. 89, p. 29. 
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admission of the island into the dominion. "In the latter 
event," the secretary observed, "it would devolve upon your 
Lordship, to give or withhold the royal assent." In reply, 
the governor-general stated that this bill was p~ssed prior 
to the union with Canada. vVherenpon, it was confirmed and 
assented to by the queen in council.m 

In 1874, an act to amend the land act of 1873 was intro .. 
duced into the legislature of the province of Prince Edward 
Island. Certain parties, interested therein, petitioned the 
secretary of state for the colonies that the royal assent might 
be withheld from this measure. \Vhereupom the colonial secre
tary forwarded this petition to the governor-general of Canada, 
" for the careful consideratioi1 of his ministers." n Some time 

. after, the colonial secretary wrote to the governor-general, 
in regard to delays in deciding upon the fate of this bill, that 
"although it is as a rule desirable that the governor-general 
should act with the concurrence of his miuisters in respect of 
the allowance or disallowance of provincial bills, yet, as this 
measure relates to a question which had been repeatedly and 
fully considered before the admission of Prince Edward Island 
into the dominion, there may not be the same necessity as in 
cases originating subsequently to the union, for your taking 
the opinion of your mimsters respecting it." He therefore 
suggested that the governor-general might, in concert with the 
other partie,; interested in the settlernent of the question, 
agree to refer it to a committee of arbitrators, with an umpire 
selected by himself.o The governor-general, however, would 
not assume the responsibility of personal action on this occa
sion, but in conformity with the invariable practice in such 
cases, and pursuant to an order in council approving a report 
by the minister of justice; advising him not to a,;sent to this 
bill, he withheld the royal assent from it.P 

The propriety of this course was admitted by the imperial 
government, by whon\ certain interested parties, who had pe
titioned the Crown on the subject, were informed that this 
question w~ ~not one with which the secretary of state is .. 

m Commons Papers, 1875, vol. 
liii. p. 737. 

n Ibid. p. 743. 
o Ibid. p. 746. 

23 

P Ibid. pp. 758-764. See also 
Canada Sess. Papers, 1875, no. 61 ; 
1877, no. 89, p. 77. 
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authorized to deal, by the constitution of Canada ; but the 
decision in the matter rests with the governor-general." q 

In their O\vn discretion, the dominion government after
wards app:r;oved of the suggestion made. by the colonial secre
tary for the appointment of arbitrators to determine land 
claims; and subsequently upon their recommendation an act 
was passed by the ishtnd legislature in 1875, to erect a land 
court to arbitrate in the settlement of such questions, which 
was assented to by the govei·nor-genoral in counoiLr 

Certain of the resident land~owners in the island, memorial
ized the queen to cl.i.sallow this act. But upon the petition 
being forwarded to the secretary of state for the colonies, 
through the governor-general, they received for answer that 
the secretary had not felt at liberty to advise her Majesty to 
interfere with the course taken in regard to this act by the 
governor-general of Canada.• 

In 1876, the provincial legislature of Prince Edward Island 
passed an act to amend the land-purchase act of 1875, and to 
valida.to certa.in proceedings had under it. This act was re
served for the consideration of the governor-gene1-al's pleasure. 
Interested parties petilioned against it. They admitted the 
competency of the locallegi~:;lature to pass the act of 1875; 
but sought the interference of the governor-general to save 
them from the effects of what they deemed to be in its opera
tion an unjust and oppressive measure. On a report from the 
minister of jnstice, the act of 1876 was disallowed, as being 
retrospective in its action, and as dealing with the rights of 
parties now in litigation. t • 

The same question -as to. the right of the imperial 
government to interpose, whether by action or by advice, 
in the settlement of questions within the undoubted 
jurisdiction and competency of the provincial legisla
tures tD determine- was raised tn the case of two 
acts passed by the Ontario legislature in 187 4, resr,ect
ing the union of the Presbyterian church,.s~n that pro-

q Commons Pa.per8, 1875, vol. liii. p. 750. And see Hans. Deb. vol. 
ccxxvi. pp. 4, 7. 

r Commons Papers, 1875, vol. liii. p. 764. 
' l!Jid. 1875, vol. liii. pp. 766-768. 
t Canada Sess. Papers, 1877, no. 89, pp. 120-134. 
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vince, and in relation to the Presbyterian college at 
Kingston, commonly called Queen's College.u 

Petitions addressed in the first instance to th~ governor
general, and aftefwards to her Majesty's secretary of state, 
representing the serious and unprecedented infringement of 
rights, both spiritual and temporal, and the setting aside of .a 
royal charter, pa~sed under the Great Seal, proposed to be 
effected by these local acts, and praying that they might not 
receive the royal assent, were presented to the governor-ge
neral, and by him referred to the conside;ation of the mini::;ter 
of justice. 

On Nov. 23, 1875, upon the recommendation of the minis
ter of justice, it was decided by the governor-general in coun
cil, in the case of one of the acts aforesaid (38 Viet. c. 75), 
that it should be left to its operation, inasmuch as it dealt 
with matters within the competency of the local legislature ; 
save only in resp&ct to the seventh clause, which professed to 
deal with Presbyterian colleges at Montreal and Quebec, and 
with certain funds which are outside of the province of Onta
rio. These provisions appeared to be ultra vires, and inopera
tive; although the disallowance of the whole act could not 
be advised, on this account. 

By a further minute of the governor in council, dated 
March 6, 1876, upon a report from the minister of justice, it 
was decided that, while the petitions aforesaid and the papers 
in connection therewith might suitably be forwarded to the 
seCTetary ot state for the colonies, as requested by the peti
tioners, yet it should be distinctly observed " that, by the 
British North America act, the power of disallowance [of 
provincial acts J does not reside in the imperial authorities ; 
that it can only be exercised [by the governor-general in 
council] within twelve months ; that that time has elapsed; 
and that there is, cont~equently, no power to interfere with the 
operation of the acts in question, so far as they are within the 
powers of the local legislature, a question which can be raised 
in the court; ~one." 

On March 13, 1876, the governor-general transmitted the 
petitions and papers aforesaid to the colonial secretary. In 

u Ontario Stats. 1874, cc. 75, 76. 
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reply, the secretary of state requested that the memorialists 
might be informed that he concurred in the opinion expressed 
by the governor-general in council i that the acts in question 
are now in full operation ; and no appe~l can be brought 
against them, unless upon the plea that the provincial legisla
ture was incompetent to pass them,- in which case, it would 
be open to test that question in a court of I.aw.v 

By way of further protest against these Ontario statutes, a 
Presbyterian minister, on May 9, 1876, enclosed to the secre
ta.ry of state for the colonies a pamphlet he had written to 
expose the injuries ir.flicted by these acts upon the Presbyte
xian body in Canada who desired to retain their connection 
with the Church of Scotland, and earnestly besought for per
mission to appeal to her Majesty's privy council for redress: 
Tho colonial secretary simply transmitted a copy of thit:~ letter 
to the governor-general without cornment.w 

The complainants then availed themselves of the suggestion 
of the dominion government, and applied to the Court of Chan
cery in Ontario to decide upon the validity of the provincial 
act for the union of the Presbyterian churches. Judgmentwas 
rendered by the court, in exact accordance with the opinion 
pronounced upon the act by the dominion minister of justice. 
The validity of the act itself was confirmed, save only as re
spects so much of the seventh section as claimed to deal with 
institutions and property outside of the limits of Ontario. 
This portion of the act was declared to be 1tltra vires : but it 
was shown that, by legislation in the province of Que bee, this 
defect could be remedied ; which removed all grfiund of ob
jection to the legality of the statute, and to the agreement 
between the churches, based thereupon.x 

In July, 1878, Isaac Butt, Esq., M. P., forwarded to the 
secretary of state for the colonies (Sir M. E. Hicks-Beach), 
for presentation to her Majesty, a petition from twenty-five 
thousand Irish-Canadian Catholics, resi~ng in the province of 
Ontario, complaining that an act giving special privileges to 
the Orange Society in the province of New !o}J'J,mswick had 
received from the lieutenant-governor of that province the 
royal assent, and praying that her Majesty would be pleased 

v Canada Sess. Papers, 1877, 
no. 89, pp. 435-447 

w Ibid. p. 448. 

" Cowan v. Wright. Grant's 
Chancery Reports, vol. xxiii. p. 616. 
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to forbid the governor-general of the dominion, and the lieu
tenant-governors therein, to sanction by the royal assent any 
enactment giving a charter to the Orange Society. In reply, 
Mr. Butt was info:QUed that, in accordance with th.:J standing 
rules of the colonial service, all communications from the colo
nies should be transmitted to the colonial office through the 
governor of the C<Plony from whence they proceed, in orde:r 
that they may be duly verified and reported upon by the 
responsible authorities; that, therefore, the petition accompa
nying his letter would at once be forwarded to the governor
general of Canada; for the information of the dominion and 
provincial authorities; "but, in the .mean time, I am to inti
mate that the question to which it relates would appear, under 
the provisions of the British North America act, 1867, to fall 
within the exclusive powers of the provincial legislatures of 
the dominion, and that it is contrary to established constitu
tional procedure for her Majesty's government to interfere, 
unless in very special circumstances, with such legislation as 
is within the competency of a provincial legislature." 

On Aug. 2, 1878, copies of the foregoing correspondence 
were transmitted by the colonial secretary to the governor
general of Canada, with a request for " such observations as 
the dominion and provincial authorities may think proper to 
make in the matter." Y But, inasmuch as the opinion of the 
dominion minister of justice had been already expressed z (in 
the case of the Orange Society bill, passed by the Ontario 
legislature, in 1873) that it was within the competency of pro
vincial legi::;i'atures to decide according to their own discretion 
whether or not they would confer special privileges upon such 

Y Commons P~tpers, 1878, no. 
389. The opinion entertained by 
the imperial government upon the 
abstract question of the propriety 
of granting special pri .. ileges to 
Orange Societies, in British North 
America, may be inferred frorr1 a 
despatch from.t~ colonial secre
tary (the Duke of~wcastle) to Lieu
tenant-Governor Dundas, of Prince 
Edward Island, dated Sept. 21, 
1863, intimating that he had felt it 
impossible to advise her Majesty to 
assent to a bill, passed by the Is
land legislature, with a suspending 
clause, " to incorporate the Grand 

Orange Lodge of Prince Edward 
Island, and the subordinate lodges 
in connection therewith." His 
Grace expresses his " deep regret 
that the legislature should have 
given its sanction to a class of in
stitutions which all experience has 
shown to be calculated (if not ac
tually intended) to embitter reli
gious and political differences, and 
which thus must be detrimental to 
the best interests of any colonv in 
which they exist." Commons "Pa
pers, 1864:, vol. xi. p. 708. 

• Ontario Sess. Papers, 1st Sess. 
1874:, no. 19. 
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associations, the department of justice, in 1879, addressed a 
circular to the several provincial governments, intimating that 
they must severally determine upon their own responsibility 
how they •would deal with the question .of Orange Society 
incorporations. 

· The foregoing precedents establish tJ:le principle that 
no interference on the part of the Crown with the 
action of provincial authorities in Canada, upon any 
question exclusively within their legislative competence, 
would be accounted as justifiable, or would be approved 
Ly the in1perial government, unless under very special 
and extraordinary circumstttnces, which could scarcely 
be anticipated and could not possibly be defined before
hnnd. 

The supervisory control of the Crown, over all acts 
of legislation within the jurisdiction of the constituted 
authorities in any province which forms a part of the 
dominion of Canada, has been delegated to and is now 
solely exercised by the governor-general in council ; 
that is to say, by the governor-general acting under the 
advice of ministers responsible to the dominion House 
of Commons. It is to this tribunal that appeal should 
be made for the disallowance of provincial enactments. 

On the other hand, the redress of grievances arising 
out of the operation of provincial laws cttn only be 
constitutionally afforded by the provincial legislatures 
by which such laws have been enacted; except in cases 
wherein the acts complained of have been unlawfully 
passed, or are open to objection. upon grounds that 
would justify the interference of the governor-general 
in council, or the dominion parliament, with the same. 

It is true that every British subject rei!tir1s the right 
to petition the queen in council for reparation of inju
ries, whether they be real or imaginary, and that the pre
rogative right of the Crown to interpose- at least to 
the extent of recommendations or suggestions to any 
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subordinate or inferior government or legislature 
throughout the empire- remains unimpaired, notwith
standing the concession thereto of local self-govern
ment. Moreovir, in the precedents which illustrate 
this portion of our inquiry, we observe repea,ted in
stances wherein appeals have been made, as well b.Y 
the dominion as by the provincial authorities in Canada, 
to her Majesty's government to interfere for the pro
motion of harmony, or for the settlement of disputes, 
between conflicting jurisdictions. But in all such cases 
the principle is affirmed, that no interposition to the 
detriment, in any degree, of the established principle of 
self-government in matters of local concern, would be 
permitted or approved, whether on the part of the impe
rial or dominion governments, in their several and ap
propriate spheres of action, in matters within the ac
knowledged competency of either tribunal. This broad 
principle admits of but one exception; namely, a re
served right of interference by the Crown itself, under 
exceptional and undefinable circumstances and as a 
last resort, or at the formal request of the particular 
governments concerned. 

The following precedent is in point in this connec
tion:-

In 1875~Mr. G. H. Ryland petitioned the governor-general, 
complaining of a bill then pending in the Quebec legislature, 
and that afterwards became law; which, he alleged, was to 
the detriment of his vested rights and interests in respect to 
the registrarship of Montreal, which had been conferred upon 
him, by the imperiaJ. government, in lieu of a patent office 
formerly held by him under the Crown in Canada. Certain 
inhabitants of Montreal likewise petitioned the governor-ge
neral for t1ie""lilisallowance of this statute. 

' These petitions were referred to the minister of justice, 
who recommended that the provincial legislature of Quebec 
should be invited to give further consideration to Mr. Ry
land's just claims, before the que;<tion of disallowing this act 
should be entertained. The lieutenant-governor of Quebec, 
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in reply to this suggeRtion, declared that theRe claims had 
been thoroughly examined ; and that it behooved Mr. Ryland 
to address any remonstrance he desired to make thereupon 
to the provincial legislature, which had acted within its con
stitutional limits in passing this law. C01;sideration for its 
own dignity and rights would not permit of the qnestion of 
repealing the act being entertained by that b.ody. The domi
nion govermnent, satisfied with these assurances of the will
ingness of the provincial government to render justice to Mr. 
Ryland, and fully recognizing that it was for that government 
to dceide upon the mrtrits of the case, recommended that the 
act should not he disallowed. Upon being informed of this 
deeision, Mr. Ryland protested against it, as overriding and 
11ulli{ying- the authority of the British Crown in Canada. But 
110 action waB taken upon his remonstrance." 

I.~et us now inquire into the constitutional practice, 
allthoritatively established in Canada, to regulate the 
exercise by the governor-general in council of that 
supervision and control over provincial legislation which 
has been nAsigned to the dominion government by the 
British North America act. 

Upon the first occasion wherein the acts passed by 
the legishtures of the Camtdinn provinces came under 
the review of the central government, the dominion 
minister of justice, in a report to the privy council for 
Canada, dated June 8, 1868, submitted the following 
rules for adoption on this subject:-

That while, under the present constitution of Canada, 
the general government will be called upon to consider 
the propriety of the allowance or disallowance of pro
vincial nets with greater frequency tJ1an her Majesty's 
government has been with respect to colonial enact
ments, it is "of importance that the cou~~ of local 
legislation should be interfered with as little as possible, 
and the power of disallowance exercised with great 
caution, and only in cases where the law and the ge-

a Canada Sess. Papers, 1877, no. 89, pp. 254-269. And see ibid. 1879, 
110. 165. 
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neral interests of the dominion imperatively demand 
it." And "that where a measure is considered only 
partially defective, or where it is objectionable as being 
prejudicial to the general interests of the ddminion, or 
as clashing with its legislation, communication should 
be had with the provincial government with respect to 
such measure, and that in such case the act should not 
be disallowed, if the general interests permit such a 
course, until the local government has an opportunity 
of considering and discussing the ol'fjections taken, and 
the local legislature has also an opportunity of remedy
ing the defects found to exist." 

Two possible grounds of objection to provincial en
actments are noticed in the preceding report, namely: 
(1.) Where exception might be urged to'' the law" it
self, as being in excess of the constitutional powers of 
the local legislature, or at variance with dominion 
legislation; (2.) Where it might appear that proposed 
enactments were contrary to the policy which, in the 
opinion of the governor-general in council, ought to 
prevail throughout. the dominion., in view of the ge-
neral interests thereof. · 

In order to facilitate the determination of the domi
nion executive upon such questions, it was advised that, 
upon the •receipt by the governor-general of the acts 
passed by the legislature in any of the dominion pro
vinces, they should be referred to the minister of justice, 
and that it should be his duty, as speedily as possible, 
to report in regard to such acts as may appear to him 
to be unobjecti01table. If the governor-general in 
council concurred therein, their approval of these en
actments ·s«ould be forthwith communicated to the 
provincial government. 

But it should be the duty of the minister of justice 
to report, separately and m detail, upon any acts which 
he may consider open to objection:-
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( 1.) As being altogether illegal or unconstitutional. 
(2.) As being illegal or unconstitutionltl only in part. 
( 3.) In cases of concurrent jurisdiction, as clashing 

with the lt!gislation of the dominion paf'liament. 
( 4.) As affecting the interests of the dominion gene

r~lly. 
'!'his report from the minister of justice was approved 

by the governor-general in council on June 9, 1868, 
and was subsequently transmitted by a circular de
spatch from the do~inion secretnry of state to the lieu
tenant-governors of the several provinces.b · 

In forwarding these regulations to the lieutenant
governors, through the constitutional channel of the 
secretary of stnte for the dominion, it is obvious thnt 
instructions should likewise have been sent to these 
functionaries, for their general guidance in assenting, 
in her Mt~jesty's name, to bills passed by the legisla
tures of their respective provinces, and in regard to 
their discretion in withholding the royal assent to bills 
or in reserving them for the signification of the plea:
sure of the governor-general, pursuant to the authority 
which is vested in provincial governors by the British 
North America nd.c But, in point of fact, hitherto the 
lieutenant-governors (with the exception of the lieu
tenant-governor of the new province of Manitt>ba) have 
been left entirely without instructions in the fulfilment 
of these important functions. The commissions issued 
to the lieutenant-governors expressly refer to instruc
tions as accompanying the same or as to be given, from 
time to time, "under the sign-manmtl of the governor
general," or by order of the privy council of Canada; d 

b Canada Sess. Papers, 1869, no. 
18. 

c See ante, p. 329. For examples 
of the withholding of the royal as
sent to bills by lieutenant-gover
nors of the Canadian provinces, and 

.... 
• 

of the reservation of bills fot the 
consideration of the governor-gene
ral, see post, p. 394. 

d See a form of commission iu 
Canada Senate Journals, 1878, 
p. 175. 
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yet no instructions, of either an affirmative or a 'nega~ 
tive kind, have thus far been sent from the dominion 
government to these officers.e Nevertheless, the lieu
tenant-governcfrs, as dominion officers, have "in repeated 
instances very properly assumed the responsibility of 
reserving, for the consideration of the governor-gene.ral 
in council, bills which appeared to them to contain 
doubtful or objectionable provisions. 

The power of disallowance of provincial acts has 
been freely exercised by the govel'nor-general in coun
cil, from the confederation of the provinces to the 
present time. For the most part, this power has been 
resorted to only in cases wherein the provincial legis
latures have passed acts which were unconstitutional, 
or beyond their legal competency to enact. But it has 
been sometimes invoked in respect to acts which con
tained provisions that were deemed to be contrary to 
sound principles of legislation, and therefore likely to 
prove injurious to the interests or welfare of the do
minion.r 

On the other hand, the dominion minister of jus
tice has, in repeated instances, declined to advise the 
positive disallowance of provincial acts although they 
contained provisions that he regarded as ultra vire.~. 

Instead • of a resort to the exercise of this statutory 
power, he has sometimes recommended confirmatory le
gislation by the dominion parliament; or he has merely 
called attention to the objectionable clauses, with a view 
to their being amended by the local legislature ; or he 
has proposed to 1eave it to the courts of law to decide 
upon the validity of the particular statute, in the event ..... 

e See Attorney-General Mowat's 
memorandum of Dec. 16, 1873, in 
Ontario Sess. Papers, 1st Sess., 
1874, no. 19; Lieutenant-Governor 
Morris's despatch of Feb. 12, 1876, 

in Canada Sess. Papers, 1877, no. 
89, p. 149; and see ibid. p. 172. 

£ See Canada Sess. Papers, 1877, 
no. 89, passim. And see post, p. 371. 
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of any question arising thereupon for judicial deter
mination.g 

It has occasionally happened, in the case of a provin
cial bill, res~rved for the consideration pf the governor
general, that simply "no action was taken thereon.'' 
'l'l!is course leaves the local government free to re-in
troduce the measure, at their discretion; with any suit
able amendments.11 

In 1876, Lieutenant-Governor Morris, of the province of 
Manitoba, l'efrained from reserving an act to abolish the 
Leghllrttive Council of that province, because the constitu
tional competency of the legislature to pass it was undoubted. 
Nevertheless, in a despatch to the dominion secretary of state, 
he called attention to the qum;tionable policy of the measure, 
and to considerations which seemed to affect its legality. 
The dominion government, lwwever, decided to leave the act 
to its operation; being of opinion that, even if it were in
valid, "it would be contrary to the spirit in which the power 
of disallowance has been exercised to interfere with the 
operation of the act." It would be for the legislature of 
Manitoba, if necessary, to move the proper authorities for 
legh;lation to remove any such doubts.i 

K SeP- post, p. 375. For an ex
ample of the coume adopted by a 
provincial gov(~mment to bring par
ticular legiHbt.ion into harmony 
with tlw limit~d.ions imposed by t.he 
British NorLh America act, see Nova 
Scotia Stats. 1877, c. 4. 

h Canada Sess. Papers, 1877, 
no. 89, p. 154. 

i Ibid. pp. HS-151. See also 
the caRe of the Goodhue estate act 
(34 Viet. c. 99), to confirm and vali
date a settlement of property under 
a will, but at variance with the inten
tions of the testator. This act was 
passed by the Ontario legislature in 
1871, and assented to by the lieute
nant-governor: although he after
wards forwarded to the governor
general a petition from parties con,. 
cerned against the act, with a 
statement that he considered the 
principle involved in this act to be 

very objectionable, and as forming a 
daugerous precedeut; but in the ab
sence of instructions, and upon the 
advice of his ministers, he had con
cluded to assent to it. • The domi
nion privy council, however, re
commended that the act be left to 
its operation, as it was within the 
competence of the proviucial legi~
lature. (Ibid. pp. 180-191.) After 
being the occasion of much litiga
tion, this act- though of doubtful 
expediency, ~nd an unusual if not 
unprecedented interference with pri
vate rights- was, nevertheless, de
clared by the Outari~ ~ttrt of Error 
and Appeal, in 1873, actually to be 
within the scope of provincial le
gislative authority, and yet to be 
virtually inoperative on account 
of certain defects and omissions 
therein. Grant, Chancery Rep. vol. 
xix. p. 366. 
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In the session of 1868-69, the Ontario legislature 
passed an act to define their powers and privileges, 
which sought to confer upon the Legislative Assembly 
and its membe11s the same privileges as those enjoyed 
by the House of Commons of the dominion. The com
petency of the provincial legislature to pass this a;ct 
was doubted ; ·and, upon the recommendation of the 
dominion minister of justice, the question was referred 
to the consideration of the law officers of the Crown 
in England. They gave it as th~ir opinion that, in 
view of sections 92-95 of the British North America 
act, this enactment was ultra vires. Whereupon, not
withstanding that the attorney-general of Ontario pro
tested against this conclusion in an able memorandum, 
the statute was disallowed by the governor-general in 
council) In 1876, another act on the same subject was 
passed by the Ontario legislature (the 39 Viet. c. 9 ), 
which conferred certain specified powers and privi
leges only upon the Legislative Assembly and upon its 
members. This act was also objected to by the domi
nion minister of justice, upon the assumption that it 
contained several provisions that were ultra vires. But 
inasmuch as a similar act, passed by the Quebec legis
lature in 1870, had been left to its operation, he ad
vised that the same course should be pursued in regard 
to this statute, leaving it to the courts of law to decide 
upon any question that might hereafter be raised that 
should involve the consideration of the legality of this 
measure.k 

With a view ta> impart to all the provincial govern
ments the benefit of any decisions agreed upon by 

•• 
j Canada Ses~. Papers, 1877, no. 

89, pp. 202-211, 221. 
k Ibid. pp. 108-114, 325. In 

1878, the constitutional question as 
to the competency of the provincial 
legislatures to pass acts of this de
scription came under the review of 

the Supreme Court of the dominion. 
The judgment of this court was in 
favour of the legislatures, and ad
verse to the opinion entertained by 
the dominion minister of justice. 
See poHt, p. 468. 

Doubtful 
acts left to 
considera
tion of the 
courts. 



Notiee to 
loeal )l:O

vvrunJPnts 
of dotni
ttion de
cl.sioJJH. 

Cautions 
Pxc~rcjse of 
rio·ltt of 
aGanow
ance. 

366 PARLIAMENTARY GOVERNMEN'.r IN THE COLONIES. 

the governor-general in council, in respect to the 
legality or otherwise of acts passed by any provincial 
legislature, and to afford to the newer provinces of 
the dominion the advantage of the ~egislation and 
experience of the older provinces, Lieutemtnt-Governor 
Morris, of Manitoba, advised in a despatch to the secre
tary of state for the dominion, dated • Oct. 10, 18 7 4, 
that "in the event of the disallowance of an act of a 
local legislature, the fhct of the disallowance, together 
with its cause, shotPld, in addition to the notice in the 
Carmda gazette, be communica,ted to the other local 
governments." Governor Morris was informed that his 
suggestion wn,s regarded as one that might well be 
adopted in fnture. 1 Tint as yet it does not seem to have 
been carried out. 

As a. rule, the dominion government refrains from 
any interference with provincial legislation, so long as 
the acts past-:ed are clearly within the competency of 
the local authorities ; unless they contain provisions 
which arc open to objection upon general grounds of 
public policy, as being calculated to affect injuriously 
tho interests of the dominion, or of any particular 
portion thereof. The reason of this cautious forbear
ance is not fa,r to seek. 

Acknowledging the constitutional supremaey of the 
Crown, and the indisputable right of the supreme 
authority in every state, to supervise and control all 
legislation therein, according to its discretion (a prin
ciple of much importance in this connection, to be 
presently adverted to) ; bearing in ltiind the £'1ct that, 
under the British North America act, the governor-gene
ral in council is substituted for the queell..in council, 
as the supreme authority entitled to ratify or disallow 
provincial acts,- eom:iderations which would naturally 

I Canada Sess. Papers, 1877, no. 89, p. 43. 
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suffice to prevent the adoption of any stringent or 
inflexible rules for the exercise of this sovereign power 
on behalf of the Crown, in respect to acts passed by the 
provincial legitllatures,- we must, nevertht3less, admit, 
that the rights of local self-government heretofore con
ceded to the several provinces of the dominion are :qot, 
in any wise, ~mpaired by their having entered into a 
federa1 compact, and that no infringement upon those 
Tights which would be at variance with constitutional 
usage, OT with the liberty of action previously enjoyed 
by the provinces when under the direct control of the 
imperial government, would be justifiable on the part 
of the dominion executive. 

We have already seen that, in the colonies entrilSted 
with " responsible government,'' the royal veto upon 
legislation is now exercised only ·within certain pre
scribed or easily ascertained limits; m and that no mere 
calculations of political expediency, or difference of 
opinion in regard to the policy of a colonial enactment, 
would suffice to induce the Crown to veto the same, 
provided only it was within the legislative competency 
of the colony, and did not injuriously affect the inter
ests of other parts of the empire. 

A similar restraint has been observed by the domi
nion govnnment in its control over provincial legisla
tion delegated to them by the Imperial Parliament. 

There is, moreover, in the case of the Canadian pro
vinces, an additional reason for the cautious and sparing 
exercise of a veto, by the governor-general in council, 
upon acts passed l.y the provincial legislatures; namely, 
that lliider their several constitutions, and pursuant to 
the nine~.second section of the British North America 
act, these local legislatures possess powers of legislation 
as complete and· absolute within their exclusive jurisdic-

m See ante, p. 128. 

Absolute 
rights of 
loeallegis· 
latures. 
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tion, as those enjoyed by the dominion parliament, or 
even by the parliament of the mother country in their 
respective spheres. This argument was urged with 
much acumen by the lea.rned judges Qf the Court of 
Appeal in Ontario in 1873, in ndjudicating upon the 
cc!nstitutionality of a certain act of the local legislature, 
"to confirm the deed for the ~istributiol1 of the estate 
of the late G. J. Goodhue." n . 

'rhus, it was observed by Chief Justice Draper: 
" Conceding to the• fullest extent that the powers of 
the legislature of Ontrtrio are defined and limited by 
the British North America act of 1867, I conceive that, 
within those limitations, acts passed in the mode de~ 
scribed by that statute are, as to the courts and people of 
this province, supreme." And by Chancellor Spragge: 
"The true principle I take shortly to be, that, under 
the confederation act, there has been a federal not a 
legislative union ; that to the provincial legislature is 
conunitted the power to legislate upon a range· of sub~ 
jects which is indeed limited, but that, within the limits 
prescribed, the right of legislation is absolute.'' ':ro the 
same efiect, Vice-Chancellor Strong remarked, as to the 
power to pass private acts of parliament affecting pro
perty," that the legislature have that power, in all cases 
where the property and rights sought to bi affected 
are " in the province," to the same unlimited extent 
that the Imperial Parlifl,ment have in the United King
dom, I have not the slightest doubt." o 

n Ontario Stats. 34 Viet. c. 99. 
0 In re Goodhue, Grant, Chan

cery Rep. vol. xix. pp. 386, 418, 
452. These judicial opinions were 
cited, and their authority confirmed 
by Yice-Chaucellor Blake, in 1876, 
in the case of Cowan v. Wright, 
ibid. vol. xxiii. p. 623. And the 
same principle was asserted by Mr. 
Justice Burton, in the Ontario 
Court of Appeal, in 1879, in the case 

of Parsons. v. Citizens' Insurance 
Company. Ont. App. Rep. vol. iv. 
p. 100. See also Mr. ;Justice 
Fisher's able judgment in the sn
preme court of Nav.-Irrunswick, in 
1879, in Steadman v. Robertson; 
Pugsley Rep. vol. ii. p. 593. To 
the same effect, Attorney-neneral 
Mowat observed (i.n Severn t'. The 
Queen. Canada Supreme Court 
Rep. vol. ii. p. 81), "where there is 
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But while we acknowledge the force of these conclu- Inher<m~ 
. d 1 . 1' b'l' . l . f powt>r ot SIOns, an t 1eiT app lCa 1 1ty to restram t 1e exerCISe 0 control 

the veto power over provincial legislation, in respect to ~'r,~ 11;:;1 _ 
bills within the .exclusive legislative authority of the 
local legislatures, there still remains in the Crown, by 
virtue of its authority as an essential component part c:f 
every legislative body in the empire, a reserved prero-
gative right of disallowance, which is capable of being 
exercised on all fitting occasions. The :nethod of giv-
ing expression to this inherent and• inaliena,ble prero-
gative may vary, according to circumstances, and in 
conformity with the requirements of statute law. 1t 
may be exercised, as in England by the sovereign in 
person, acting in council; or, as in Canada, by the re
presentative of the sovereign, in her name and behalf. 
But, in either case, the authority is identical, and it 
emanates from the same source; to wit, the prerogative 
of the Crown. For the sovereign, as the head of the 
body-politic, is a constituent part of Parliament; nay 
more, it is in the sovereign, and not in the body which 
the law assigns to advise and aRsist him, that all legis-
lative authority is vested by the British Constitution, 
as the enacting clause of every act of Parliament de
clares.r 

The occftsions when this prerogative may be suitably 
invoked cannot of course be anticipated. It is not 
therefore possible to formulate a definition which should 
state explicitly the reasons that would justify the inter
position by the Crown of a veto upon a colonial enact
ment. Suffice it te say, in answer to the objection that 
a power so great and indeterminate might be injuriously 
or unreas<Jn.a""ly exercised, that it is subject to the same 

jurisdiction, the will of the legis- Book, of 23 Edward III., "the lril<g 
lature is omnipotent, according to makes the laws, by the assent of 
British theory, and knows no supe- the peers, &c., and not the peers 
rior law." And see the Queen v. and the commune." Stubbs, Const. 
Hurah, 3 App. Cas. 904. IIist. vol. ii p. 572. See Stephen's 

P In the words of the old Yea1· Blackstone, book iv. c. i. 
24 
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restraints that are imposed upon all other actions of the 
sovereign in a constitutional monarchy: it can only be 
exercised upon the advice, and through the instrumen
tality, of "responsible ministers. Witl~ this limitation, 
the royal veto upon colonial legislation rema.ins as a re
s_erved power ordinarily in abeyance, but capable of be
ing resorted to, whenever, in the judgment of the Crown 
and its responsible advisers, the welfare of the particu
lar colony or province, or the interests of the nation at 
large, may demand•the interposition of the supreme au-
thority.'! · 

Applying this doctrine to the control exercisable by 
the governor-general in council over provincial legisla
tion, the judges of the Supreme Court of Canada have 
pertinently observed that there is "no doubt" of the 
prerogative right of the Crown to veto any provincial 
act, and that it "could even be applied to a law over 
which the provincin,l legislature had complete jurisdic
tion. But it is precisely on account of its extraordinary 
and exceptional character that the exercise of this pre
rogative will always be a delicate matter. It will 
always be very difficult for the federal government to 
substitute its opinion instead of that of the Legislative 
Assemblies, in regard to matters within their province, 
without exposing themselves to be repro!\.ched with 
threatening the independence of the provinces;" not 
to dwell upon the possible consequences of a province 
choosing "to re-enact a law which had been disallowed.'' 
Moreover, the assertion of this prerogative right by the 
dominion government "will always be considered a 
harsh exercise of power, unless in cases of great and 
manifest necessity, or where the act is so sl~arly beyond 
the powers of the local legislature that the propriety of 
interfering would at once be recognized." r 

q See ante, p. 128. Canada Sup. Court Rep. vol. ii. 
r C. ,J. Richards, and ,Judge pp. 96, 131. 

Foumier, in Severn v. The Queen, 
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The precise extent wherein the governor-general in 
council- in fulfilment Df the powers conferred upon 
him by the British North America act, in the supervi
sion of provin~ial legislation -has disaliowed acts 
passed in the provinces, because they were at variance 
with rules her~inbefore recited, and which were esta
blished to define and regulate the powers assigned to 
the provincial legislatures by that statute, will appear 
on reference to the subjoined memorandum, for which I 
am indebted to Mr. Z. A. Lash, the• deputy of the mi
nister of justice of the dominion : -

The power of disallowance of provincial statutes is al
ways exercised with caution. The dominion government 
has, since confederation, exercised this power in very few in
stances, compared to the large number of acts which, since 
confederation, have been passed by the several provincial 
legislatures. 

The numbers of acts passed by the provinces, from con
federation, in 1867,- or from the entry of particular pro
vinces into the federal union,- to the year 1878, inclusive, 
are as follows : -

Ontario o • • 1,000 
Quebec . • . 812 
New Brunswick 1,005 
Nova Scotia. . 1,081 

• Manitoba (from 1870) 304 
British Columbia (from 1871) . 209 
Prince Edward Island (from 1873) 195 

Total o • • • • • • • 4,606 

And thetotal numbers disallowed, within the same period, 
are as follows : - • 

Ontario . . • 
Quebec . 0 • 

• •N ~w Brunswick 
Nova Scotia. • 
Manitoba 
British Columbia 
Prince Edward Isl!J>nd 

Total • • • 

3 
2 

none. 
4 
6 

12 
none. 

• 27 
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This is a very small percentage, and shows how reluc
tantly the power is exerci;;ed. It by no means follows, 
however, that only twenty-seven acts have been thought 
objectionahie by the dominion authorities d•uing the past ten 
years. The practice has been, before taking the extreme 
course of disallowing an act, to call the attention of the pro
v-incial govmnment to its objectionable f~a.tures, and give 
them an opportunity of promoting its repeal or amendment. 
Occasionally, however, from the very nature of the act it;:;elf, 
or f1'om the ;;hortness of the time for diHtLllowance, it has been 
thought necessary toe disallow it, without waiting for its re
peal. During the last ten years, many provincial acts have 
been objected to, and have accordingly, within the time for 
di;,;allow\).nce, either been wholly repealed or ebe amended so 
as to remove tbe objections. 

If an act be, in its main features, clearly beyond the pow
er;; of the provincial legislature, it would seern to be the duty 
of the dominion authorities to disallow it; unless, within the 
limited time, it he repealed or so amended as to remove the 
objectionable features. 

It is often very donhtfnl whether an act be within or be
yond the competence of a provincial legislature; and very 
often acts which, in their main provisions, are clearly valid, 
eoutnin 8nmc provision beyond the competence of the legis
lature. Moreovet", in the character of the enactments which 
may be beyond the powers of the local body, there is often a 
vast difference. Though all sueh provi,;ions are alike void, 
some of them may, without inconvenience, be pab'tled by with
out interference lJy the dominion govemment; w bile, to take 
the same course as to others, might produce serious embarrass
ment and confusion. It is, therefore, in each particular case, 
a question to be decided, whether an act, though containing 
some void provi::>ions, should be disallowed or left to its 
operation.• • 

In deciding as to the di::>allowance of an act, the govern
ment i8 not confined to considering its val~di.l;.)• in a legal 
point of view. The power of disallowance is a general one ; 
and, in arriving at a conclusion as to its exercise, the govern-

• See Report of the minister of justice (1\Ir. Blake), of Dec. 22, 1875, 
in Canada Sess. Papers, 1877, no. 89, p. 450. , 
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meut have undoubtedly the right to take into consideration 
other matters than those affecting merely the validity of the 
act. For instance, they may and should consider whether it 
affects imperial or.dominiou interests. 

The same principles (among others) would apply in de~ 
cidiug as to giving or withholding assent to a reserved bill. 
The government )1ave, on several occasions, dealt with pr@
vincial acts [as well as with bills which have been reserved 
for the consider:!ttion of the goverpor-general in council] upon 
those principles. t 

In 1877, a peculiar case arose in reference to an act 
irregularly passed in the province of Quebec, which is 
deserviiig of special mention, as illustrating the control 
exercised by the dominion government in matters of 
provincial legislation. 

A bill intituled "an act to provide for the formation of 
joint-stock companies for the maintenance of roads and the 
desknction of noxious weeds," was inadvertently assented to 
by the lieutenant-governor of the province of Quebec, upon 
a certificate that it had duly passed both houses of the legis
lature. It afterwards transpired that, although passed by the 
Legislative Council, it had only been read twice in the Assem
bly. Through the mistake of the clerk, it was certified as 
passed without amendment, returned to the Legislative Coun
cil, and assented to by the lieutenant-governor. On the dis
covery of this mistake, the governor-general was immediately 
appealed to by the provincial attorney-general, with a request 
that he would disallow the act. But the dominion minister 
of justice (Mr. Blake) declined to ad vise this course. He 
reported that, in his opinion, "the assent was void, and the 

t For particular instl!ll'lces, see 
report of the minister of justice to 
council, on Oct, 16, 1876, on the 
Quebec Act, ~9. Viet. (1875), "to 
compel assurers M take out a li
cense." Canada Sess. Papers, 1877, 
IJo. 89, p. 139. Also, the order in 
council withholding assent to are
served act of British Columbia, of 
1872, Ibid. p. 174. Also, the or
ders in council respecting four re-

served acts from Manitoba in 1872, 
and one in 1876, which, though 
within the undoubted competency 
of the provincial legislature, were 
regarded by the dominion govern
ment as being premature and unne
cessary. Ibid. pp. 179, 230. Also, 
the teport to council on cap. 26 of 
the acts of Manitoba of 1875. Ibid. 
p. 307. 
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bill is not an act," and under these circumstances the power 
of disallowance could not properly be exercised. He poii1ted 
out that, according to precedent, an act might be passed 
in the ensuing session of the provineial.Jegi81ature, to de~ 
clare this act to be invalid; and that, meanwhile, it was in 
the power of the lieutenant-governor in council to refrain 
:M·om putting it into operation. This rep~rt was communi
cated to the Quebec goverument, who, concurring in the opi
nion that the act, having been assented to in .error, "was bnt 
blank paper," uirected that'it should not be printed amongst 
the statutes of the soosion.u · 

In respect to the north-west territories of the domi
nion of Canada, -which do not yet possess representa
tive institutions and local self-government, but are 
presided over by a lieutenant-governor, assisted by an 
executive council, both appointed by commission under 
the great seal of Canada,- the dominion government 
exercises a more direct and less limited control. These 
territories were constituted by acts of the parliament of 
Canada passed in 1871 (c. 16), in 1875 (c. 49), in 1876 
(c. 21 ), and in 1877 (c. 7). Under the authority of 
these statntes, all acts or ordinances passed by the lieu
tenant~governor and council of the territories, "come 
into force only after they h~ve been approved by the 
governor-general in council, unless in case of urgency;" 
and all ordinances passed in the council n'\ay be dis
allowed by the governor-general in council, at any time 
within two years of their being passed.v 

Thus,- the act passed by the governor and council of the 
territories in 1873, to authorize the ai>pointment of magis
trates and coroners therein, was disallowed; although it was 
within the competency of the local government to enact it, 
because the governor-general in council consid,ilrect" that until 
the settlement of the country shall have reached a more ad-

u Canada Sess. Papers, 1879, no. 26. Ibid. no.l9. Papers in the case 
of Lieutenant-Governor Letellier, pp. 12, 20. 

v Orders iu Council, 1849-74, pp. 463, 494. 
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vanced stage, it will be inexpedient to allow the act to go 
into operation." w 

But the dominion government- either from motives 
of policy, or onherwise- may choose to aBstain from 
the exercise of the powers vested in them by the Bri
tish North Am~rica act to disallow objectionable me.a
sures passed by the provincial legislatures. And yet 
certain of these measures may, in fact, be ultm '!)ires, 
and beyond the competency of provincial authority. 
In such a contingency, as we have :tlready seen, it is the 
right and duty of any court of law, within the province, 
to entertain and decide upon the validity of the parti
cular statute, or provision in a statute, which has been 
impeached.x The judgment of the court upon this 
question is, of course, open to appeal, and liable to be 
reviewed and annulled by a court of superior jurisdic
tion, whose decision likewise may be examined and 
adjudicated upon, either by the Supreme Court of the 
dominion, or by the judicial committee of the privy 
council in England. 

By this process, a final and authoritative decision can 
be obtained, in respect to the legality of any provincial 
enactment, from the highest legal tribunal in the em
pire. And, if the decision should be adverse, the statute 
in question would become void and of none effect. This 
valuable safeguard against the wrongful exercise of the 
powers of provincial legislatures is always available, 
and recourse can be had to it by all parties who con
sider themselves aggrieved by any provincial statute, 
and who are of op~nion that the same was invalid. 

The following precedents will explain the Clrcum-
• 

w Canada Sess. Papers, 1877, 
no. 89, p. 69. See further, in re
gard to laws and ordinances of the 
local govemment of the north-west 
territories, aud the control of the 

dominion government over the 
same, ibid. 18?6, uo. 70; ibid. 
1878, no. 45. 

x See ante, p. 219. 

,Judicial 
deeisions 
on limits 
of legisla
tion in 
Canada. 



Prece
dNlts of 
j1ulidnl 
dedsious. 

376 l'AHLIAMEN'l'ARY GOVERNMBNT IN THE COLONIES. 

:-:tances under which provincial enactments have been 
reviewed by Cnnadian courts since confederation:-

In November, 1870, the Circuit Court of Montreal decided 
that an act· passed by the Quebec legiHhttute, to extend the 
powers of a benefit society, called "The Union St. Jacques 
of .Montreal," so as to save them from financial embarrass
ln~llt, was unconstitutional and void ; inasmut:h as it trenched 
11pon powers, in relation to bankruptcy and insolvency, ex
clusively reserved, by the British North America act, 1867, 
to the dominion parliiLment. This judgment wal-l affirmed 
hy the Court of Que:n·s Bench for the province of Quebec. 
Hnt on .Jnly 8, 1874, the judicittl committee of the privy 
couneil reven;ed this deeision, and dedared the act in quc~:
tioll, as dealing with a matter of private and loeal concern, to 
be within the competence of the provincial legislature.Y 

In December, 1877, the Superior Court of quebec decided 
tlmt the provincial legislatnre h<td not power to declare the 
salaries of employeR of the dominion government to be liable 
to :seiznre; and that HO much of the fiflh section of the pro~ 
viucial Act 38 Viet. c. 12, as required a return to be made in 
regard to publie ofJieers, was not applicable to an officer ap
pointed by the (lomiuion government, although he resided in 
the city of Montreal in the capacity of collector of inland 
revenue for the federal govemment." 

In M~ucb, 1878, the Ontal'io Court of Appeal, reversing a 
judgment of the Court of Queen's Bench, held that a provincial 
legislature is not competent, under the British North Ameriea 
act, 1867, to impose a tax upon the officinl income. of an offi
cer of the dominion government, or to confer power to this 
effect upon a municipality; and that a section of an Ontario 
statute, which authorized the levying of assessments on sala
ries of dominion officials, was ultra vires." 

Y Quebec Stat. 33 Viet. c. 58. 
I~ower Canada ,Jurist, vol. xv. p. 212. 
P. C. Appeals, vol. vi. p. 31. Law 
Times Rep.~. S., vol. xxxi. p. 111. 
The sarne poiut was raised in Dow 
v. Black; wherein the jwlicial com
mittee decided that a New Bruns
wick statute, declared by the pro
vincial Supr~me Court to be void, 
as being in excPSS of the powers vest
ed iu the provincial legislature by 

the imperi:J_ act, was within the 
competency of that le~>'islature. (P. 
C. Appeals, vol. vi. p. 272.) See a 
decision upon inso~el!cy legisl;ttion; 
Russell & Chesley, N. S. Sup. Ct. 
Rep. vol. i. p. 137. 

z L. C. Jurist, vol. :x:xii. p. 268. 
a Leprohon v. The City of Ot.. 

taw a, 40 U. C. Rep. p. 4!:l6. 2 OniA 
A pp. Rep. p. 522. 
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In July, 1878, the judicial committee of the privy council
affirming judgments of the Quebec Court of Queen's Bench, 
and Lower Canada Superior Court- decided that an act of 
the Quebec legislature imposing a tax upon polici-es of assu
rance, and on receipts and renewals thereof, was in excess of 
the powers of provincial legislatures under the imperial sta
tute, it being virtually a stamp act, and not- as it purportad 
to be- merely a license act. It did not impose a tax on tak
ing out a licem;e to follow the business of insurance,- which 
would have been within the competency of a provincial legis
lature,- but it imposed a tax on the ti>king out of a policy 
of assurance. A provincial legislature may impose "direct 
taxation within the province," for revenue purposes. But a 
stamp duty is "indirect taxcttion," which can only be levied 
by authority of the dominion parliament. The act was ac
cordingly declared to be ultra vires and void.b 

In September, 1878, the Supreme Court of British Columbia 
decided that an act passed by the provincial legislature, in 
the preceding ::;ession, requiring every Chinese person over 
twelve years old to take out, under heavy penalties, a license 
every three months, for which ten dollars shall be paid in 
advance,- in lieu of the customary taxation payable by the 
people for public purposes,- was ultra vires and unconstitu
tional; not only as being at variance with the treaty obliga
tions between Great Britain and China, under which Chinese 
immigmnts into any part of the queen's dominions should be 
free from exceptional burdens and disabilities; but primarily 
because, under the British North America act, it appertains to 
the dominion parliament, and not to the provincial legislatureS' 
to pass laws affecting trade and commerce, the right of alienl'j, 
and the obligation of treaties.c 

b Attorney-General for Quebec l'. 
The Queen Insurance .Company, 
Law Rep. 3 App. Cases, p. 1090. 
In Regina v. The Justices of the 
Peace of Kh.g's County, a section 
of a New Bru!ls,,.ick act was de
clared to be void, as being beyond 
the powers of the local legislature. 
2 Pugsley Rep. p. 535. For similar 
cases, see Regina v. Chandler, 1 
Hannay Rep. p. 548. Ex parte 
Marks, Unpubl. Rep. New Bruns-

wick, Hi!. T. 1872. Regina 1•. 
Lawrence, 43 U. C. Q. B. 164. 

c Judgment of Mr. Justice Gray, 
as to the validity of the Chinese 
tax bill. (Printed by order of go
vernment; see Brit. Columbia Sess. 
Papers, 1879.) Brit. Col. Statutes 
1878, c. 35. Governor's speech on 
opening B. C. leg·islature, Jan. 29, 
1879. See further on this subject, 
ante, p. 159. 



378 PARLIAMENTARY GOVERNMENT IN THE COLONIES. 

By two judgments, delivered respectively in March and 
May, 1879, the Ontario Court of Appeals gave important de
cisions in the construction of sub-section two of the ninety-first 
clause of tl:e British North America act, 1867, which assigns 
all matters affecting "the regulation of trac!e and commerce" 
to the parliament of the dominion, and of suL-seetion eleven 
of the ninety-second clause of the act, wh~reby "the incor
poration of companies with provincial objects," is assigned ex
clusively to the legislatures of the provinces. 

The judgments above mentioned concerned, firstly, the 
Citizens' Insurance C~nnpany, which had been incorporated by 
an net of the dominion parliament, passed in 1876 ; and, se
condly, tile Western Assurance Company, which was incorpo
rated by the parliament of Ca!1ada before confederation, aud 
their charter afterwards amended by the dominion parliament. 
Cases in relation to these companies had been adjudicated 
upon by the Court of Queen's Bench of Ontario, and were 
submitted afterwar<ls to the consideration of the provincial 
court of appeals. 

This court decided that, while "the regulation of trade and 
commerce" in Canada was within the exclusive jurisdiction 
of the dominion parliament, and while that parliament was 
competent io incorporate companies to transact insurance 
bu~iness throughout the dominion, with liberty to enter ii1to 
such contracts as should come within the det~ignated purposes 
of the company; yet that it had no power to confer privileges 
to be exercised within auy of the provinces, except with their 
assent and recognition ; and could not authorize.a company 
created by dominion legislation to make contracts in particu
lar provinces, except as the legislature of the province might 
ratify and approve. Any provincial legislature was compe
tent, in its discretion, to exclude a dominion corporation from 
entering into contracts of insurance within the limits of the 
province ; or might exact whatever secur!ty they should deem 
to be reasonable for the performance of its contracts. 

For, within their respective limits, the court h~ld that each 
legislature is supreme, and free from all control by the other. 

And though, by a dominion statute, the general powers of 
a company previously incorporated are capable of being modi
fied or enlarged, such company is not, thereby, removed from 
the scope of provincial legislation prescribing conditions iu-
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cidental to their contracting within the limits of the pro
vince.a 

On May 31, 1879, Judge Johnson, sitting in the Superior 
Court, Montreal_, decided that the power claimed by the city 
of Montreal to impose, by way of a penalty, ten per cent in
terest on overdue taxes, and which bEtel been enforced under 
the authority of an act of the Quebec legislature, passecl in 
1878, was illegal; notwithstanding that such a power had 
heen lawfully conferred by the provincial parliament of 
Canada, prior to confederation. Under the British North 
America act, legislation on the subjeot of interest is now ex
clusively assigned to the authority of the dominion parlia
ment.e 

In October, 1879, the Supreme Court of New Brunswick 
gave an opinion adverse to the constitutionality of the Canada 
temperance act of 1878; one of the judges (Palmer) di:>sent
ing. But upon this question so much diver:>ity of opinion 
prevails, that it is evident it cannot be :finally disposed of 
without a decision from the Supreme Court of the dominion, 
which is the appropriate tribunal for finally adjudicating upon 
the legality of legislation passed either by dominion or provin
cial authority. 

Again, in 1879, it was decided, by the Supreme Court of 
New Brunswick, that a license granted by the minister of 
marine and fisheries of the dominion of Canada, -pursuant 
to the Canada statute (31 Viet. c. 60) for the regulation of the 
fisheries, - authorizing certain persons to :fish in fresh-water 
rivers in•N ew Brunswick, was illegal. The court were of 
opinion that, inasmuch as the several provincial legislatures, 
prior to confederation, whilst enacting necessary laws for the 
protection of :fisheries, had always scrupulously abstained 
from any interference with the right of property of the ri
parian owners in the :fish, it was therefore not competent for 
the dominion parlfament, in legislating under the authority of 
the ninety-first section of the BritiBh North America act, in 
regard t~ ;• the sea-coast and inland :fisheries" in the domi
nion, to assu·me a greater power than the legislatures of the 
different provinces had been accustomed to exercise. The 

d Up. Can. Q. B. Rep. vol. xliii. • The Montreal Legal New&, 
p. 265. Ont. App. Rep. vol. iv. vol. ii. p. 186. 
pp. 96, 103, 281. 
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Ca,nada act (31 Viet. c. 60) could not be construed to author
ize the grant of leases in fresh-water riverfl, where such 
rights did not already exist ; and any lease granted by the 
dominion mi.nister of marine and fiflheries. to fish in fresh
water rivers which are not the property of the dominion, or 
in which the soil is not in the dominion, is accordingly null 
anti void. For the British North America act is distributive 
merely, in respect to powers of legislation exercisable by the 
dominion parlittment ftnd by the local legislatures respectively; 
and the dominion parliament may not intrench upon property 
and civil rights which are under the guardittnship fwd subject 
to the power of the local legislatures, except to the extent that 
m:ty be required to enable pm·limneut "to work out the legisla
tion upon the particular subjects specially delegated to it." r 

Similar cases, wherein the validity of acts passed by pro
vincial legislatures has been pronounced upon hy Cauadian 
courts of law, have already been reviewed in other parts of 
this volume, and need not, therefore, be specially cited in tlJi::; 
section. It will be sufficient to refer to the case of the school 
acts passed by tile New Brunswick legislature; g to the Onbt
rio statute for the union of Presbyterian churches; 11 and to 
tho (toodhue estate aet, also pn:;sed by the legislature of 
Ontario. i 

As an indispcnsnble adjunct to the great imperial 
measure whiuh joined the British provinces in North 
America in federal union, the dominion parliament was 
empowered by the one hu:p.dred and first secti"n of the 
British North America act, to "provide for the consti
tution, maintenance, and organization of a general 
court of appeal for Canada." This intention of the 
Imperial Parliament was not carried out until 1875, 
when an act was passed for the esiablishn:tent of a 
Supreme Court for the dominion, which should serve as 
a court of appeal from the provincial courts,.and like
wise possess original jurisdiction as an exchequer court 

f Steadman t•. Robertson, 2 Pugs
ley and Burbidge, 1580. 

g See ante, p. 347. 

h See ante, p. 356. 
i See ante, p. 368. 
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in revenue causes, and other cases in which the Crown 
is interested. In 1876, further jurisdiction was con
ferred upon this court for the trial of suits against the 
Crown in Canatla by petition of right. · 

By the Supreme Court act of 187 5, tile governor in 
council is emp?wered to refer any matters whatsoe~er 
to the court for hearing or consideration ; and the judges 
are required to examine and report upon any private 
bill, or petition for the same, that may be referred to 
them by the Senate .or House of C~mmons of the domi
nion. It is also provided that, when the legislature of 
any province in Canada shall have passed an act agree
ing to the exercise by the Supreme Court of jurisdiction 
in controversies between the dominion and any such 
province, or between any two or more provinces; or, in 
suits wherein the question of the validity of a dominion 
or provincial statute is material to the decision thereof, 

"'then the Supreme Court shall exercise jurisdiction in 
regard to such matters. The legislature of Ontario, by 
an act passed in 1877 ( 40 Viet. c. 5), authorized and 
confirmed such references to the Supreme Court on be
half of the province of Ontario. 

Herein consists the peculiar value and importance of Impor-

t • l d • • l · tance of a a suprerne cour In a co ony, or ominron, w 1ere1n dominion 

a federal•government has been established. Such a cSupretme 
our . 

tribunal is available for the determination of all legal 
controversies between the supreme and the local autho
rities; and especially of questions resulting from the 
exercise of the legislative power, whether by the fede-
ral or provincial ~gislatures. It is the very crown and 
counterpoise of all authority entrusted to subordinate 
government~ by imperial law, and it affords a constitu
tional method of ascertaining the proper bounds and 
limitations as well of provincial as of federal rights. It 
is the truest and most effectual safeguard of the people 
against the abuse of powers, either on the part of the 
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greater or lesser body upon which jurisdiction has been 
conferred. Independent of party conflicts, and supe
rior to the corrupt influences by which all legislatures 
are liable to be assailed, a supreme ceurt conveys an 
element of stability and of respect for the supremacy 
oC hw, not otherwise attainable in political institutions. 
It is likewise a guarai1tee for the impart.ial administra
tion of justice, and for the maintenance of sound princi
ples of government, without which popular institutions 
would easily degen<!ra.to into an instrument of oppres
sion. Such advantages have already accompanied the 
establishment of a supremo court for the dominion of 
Canada. Although but five years have elapsed since 
the creation of this court, it has already determined 
several weighty and intricate questions of constitutional 
law, wherein a conflict of opinion and of powers had 
arisen between the loca.l and the federal authorities. j 

For example, mention may here be made of two important 
deciHions of the Supreme Court,·- in addition to the cases 
cited in tl10 note to the preceding paragraph,-- one of which 
disposei:i of tho qnostion of the validity of a provincial enact
ment, and the other eonfirms a statute passed by the do
minion parliament, whieh had occasioned much litigation, 
and had 1Jeen adjudicated upon, in contrary ways, by several 
provincial courts. · • 

In January, 1878, the dominion Supreme Court decided, on 
an appeal from a judgment of the Ontario Court of Queen's 
Bench, that the act of the Ontario legislature (37 Viet. c. 32), 
requiring brewers to take out a license for the sale of fermented 
or malt liquors by 1olwle.~ale, was not within the competency 
of a provincial legislature; that the powmeto tax and regulate 
the trade of a brewer, being a matter of excit;e, and the rais
ing of money by "taxation," as well as for the restraint and 
"regulation of trade and commerce," is compri!led within the 

J See especially the judgment on p. 468 ; the judgment on cleri
the question of qneen's counsel, cal interference at elections, ante, 
ante, p. 245; the jud,l!,'ment on the p. 317, and the judgments noted in 
powers of local legislatures, post, the text. 
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class of subjects reserved, by the ninety-first section of the 
British North America act, to the exclusive legislative autho
rity of the dominion parliament; and that the license imposed 
by the said provincial statute was a Testraint and regulation 
of tTade, and not an exercise of munieip<Ll Or police power. 
Under the ninety-second section of the imperial act, local 
legislatures are. empowered to deal exclu~ively with ~•lCh 
licenses only as are of a loca,l or municipal de~cription. The 
taxing power of a, provincial legislature (a~ has been affirmed 
by the judicial committee of the privy council, in a case 
alreadyreferred tok ), is confined to dilll3ct taxation, in order to 
raise a provincial revenue; and to the grant of licenses, to 
shops, saloons, taverns, auctioneers, and " other licences," for 
purely municipal and local objects, for the purpose likewise of 
raising a revenue for provincial, local, or municipal purpose~. 1 

Moreover, this taxing power of the local government mu~t 
not be exercised so as to encroach upon, or to conflict with, 
the taxation in aid of dominion revenue, which is authorized 
to be exclusively imposed by the federal parliament.m 

In January, 1879, the Superior Court of the province of 
Quebec decided, that the dominion controverted elections act 
of 187 -l, which imposed certain duties upon the judges of that 
comt for the tricil of e}et;tion petitions against the return of 
members elected to serve in the dominion House of Commons, 
was within the competency of the dominion parliament, under 
the British North America act, 1867; notwithstanding that, 
by the ninety-second section of this act, "exclusive powers" 
are confel;fed upon the provincial legislatures to make laws 
respecting "the administration of justice" in the re~pective 
provinces, "including the constitution, maintenance, and or
ganization of provincial courts, both of civil and of criminal 
jurisdiction." 

This comt held that, while the dominion parliament cou"'!'d 
not alter t!w "con!ititution" of provincial courts, or enlarge 
their powers, even for the purpose of enabling them to try 
election peJ;itions, as aforesaid, yet that these courts were 
already competent to undertake such duty, as they possessed 

k Attorney-General for Quebec v. The Queen Insurance Co., Law 
Rep· 3 App. Cas. 1090. See ante, p. 377. 

Canada Supreme Court Rep. -vol. ii. pp. 70, 88, 97. 
m ibid. Judge Fournier, pp. 130-133. Judge Henry, pp. 136-140. 

On domi· 
nion law 
for trying 
election 
petitions. 



384 PAHLIAMENTAIW GOVEHNMENT IN TilE COLONIES. 

civil jurisdiction to try and determine "all civil matters'' 
arising within the provii1ce. And inasmuch as the dominion 
parlia,ment wa,s undoubtedly competent, by the express au
thority of the imperial act, to create a new court for the trial 
of controverted elections (a privilege of which it bad actually 
availed itself by an act passed in 1873, aud sinee repealed) it 
wa.s equally empowered, instead thereof, at it::> discretion, to 
assign to the judges of existing courts, judicial duties for the 
determination of such questions, the same not being incon
sistent with their primary and ordinary function::>, but rather 
lJCing services which they were specially qualified to rendet· 
on behalf of the dominiou.u 

This doctrine had previously been affirmed by the Ontario 
Court of Common Pleas, in December, 1878, the judge,; unaui
mou,;ly agreeing that the election trials act of lt;74 was bind
illg upon them. 0 It was also approved by the Court of 
Review at Montreal, in 1875, in two di::;tinct case,;.P An 
elaborate judgment to the same effeet was rendered by the 
Qun!Jec Provincia,l Court at St. Hyaeinthe and Sorel. On !t 

motion to appeal therefrom, made before the Court of Appeals 
at Montreal, a~ also npon other similar occasions, Chief-,J u::>tiee 
Sir A. A. Dorion vindieatod the right of the dominion parlia
ment to impose the duty of tr-ying federal election petitions 
upon Provilleial Court,;. He as::;erted that the dominion par
liame.llt, when legislating upon matters within its jurisdiction, 
could impose duties upon any subjects of the queen in the 
dominion, whether they were official,; of provincial courts, 
other oiileials, or private eitizens.q • 

n Chief Justice Meredith, in 
Langlois el al. v. Valin. It should 
be stated, however, that in three 

_ ~er actions brought before the Su
perior Court, at Quebec, in ,January, 
1879, wherein the same question 
was substantially raised, two deci
sions, adverse to the constitutional
ity of the dominion statute, were 
rendered, by different judges, and 
bnt one confirn1ing the lavr, as ex
plained by C. ,J. Meredith. Belan
geJ· el al. v. Caron; Dubuc et al. u. 
Vallee; Guay et al. v. Blanchet, 
Quebec Law Reports, vol. v. nos. 1 
and 2. Iu April, 1879, Judge Me-

Cord, in the Superior Court of 
Montmagny, likewise gave judgment 
against the dominion statute. Ibid. 
vol. v. p. 191. 

o Ontario Common I'leas Rep. 
vol. xxix. p• 2()1. · 

P Lower Canada J\trist, vol. xx. 
pp. 77, 86. 

q Bruneau v. Mas~uil, L. C. Ju
rist, vol. xxiii. p~ 60. The same 
point arose in other caRAH before the 
Court of Appeal, which were not re
ported; but the decisions uniformly 
sust~ined the judgment of the court, 
as rendered by Chief-.J ustice Dorion. 
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The validity of the dominion election· trials act of 187 4 was 
thus confirmed by the weight of judicial authority. But in
asmuch as decisions to the contrary effect had been given by 
several learned judges, the question was appropriately sub
mitted to the constderation of the_Supreme Court· of the do-
minion, upon an appeal from tl1e judgment of Chief-Justice 
Meredith in the case of Valin v. Langlois. 

On Oct. 28, 1879, the Supreme Court, in judgments deli
vered by all the judges present, unanimously agreed to dismiss 
the appeal with costs, thereby confirming the constitutionality 
of the dominion statute, upon grounds equally applicable to 
all the provinces. • 

The court were of opinion that, under the British North 
America act, the exclusive legislative power of the provincial 
Assemblies was limited and confined to the subjects specifi
cally assigned to them. But that all other powers of legisla
tion for the welfare and good government of the dominion, 
including what is specially assigned to the dominion parlia
ment, but not so as to restrict the generality of the supreme 
authority conferred upon the same by the imperial statute, 
were expressly and exclusively conferred upon the parliament 
of Canada. In fact, the authority of the federal power, over 
the matters left under its control, is exclusive, full, and abso
lute; whilst, as regards at least some of the matters left to the 
provincial legislatures, their authority cannot be construed as 
being similarly full and exclusive, when, by such construction, 
the federal power over matters specially left under its control 
would be les~ened, restrained, or impaired. 

That, in matters which concel'H the election of their mem
bers, the dominion House of Commons had undoubted and 
exclusive jurisdiction. It was therefore competent to parlia
ment to transfer to the civil tribunals in the several pro-

Validity 
of domi
nion elec
tion trials 
act. 

vinces, having superior original jurisdiction, cognizance of an-
rights arising out of .election petitions; and that in so doing 
there was no• invasion or encroachment whatever upon the 
rights of lo~allegislatures. And that, inasmuch as parliament 
may transfer ~u8h cognizance absolutely, it may do so quali-
fiedly or sub modo, by defining the mode in which the cogni-
zance shall be exercised; which, by prescribing the mode of 
procedure, is what was actually done. Neither is such pre-
scribing of the mode of procedure an encroachment upon the 

25 
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rights of the local legislatures; for the fourteenth sub-section 
of the ninety-second clause of the British North America 
act must plainly be read as conferring upon the local legis
latures the right to prescribe procedure only in such civil 
matters as were, by the preceding sub-seetion, placed under 
their exclusive control. 

That the dominion pa,diamcnt is at liberty either to create 
new courts, when public necet-Jsity may reqtJ.ire it, for the bet
ter administration of the laws of Canada; or to assign to the 
jmisdiction of existing courts any further matters, appro
priate to their sphere of duty. For, when legislating within 
its proper bounds, the dominion parliament is clearly compe
tent to require existing courts, ii1 the respective provinces, 
aud the judges of the same, who are appointed by the domi
nion, paid by the dominion, and removable only by address 
from the dominion parliament, to enforce their legislation. 
Such an exercise of authority constitutes no invasion of the 
rights of the local legislatures. 

That the exclusive power of the local legislatures to make 
laws in relation to "property and civil rights in the province" 
must necessarily be read in a restricted and limited sense; 
because many matters which directly involve property and 
civil rights are legitimately and without question affected, 
control1ed, and guarded by dominion legislation. The com
petency of the local legisla,t;ures to make laws respectiu.g civil 
rights is confined to those "civil rights" which are not 
affected by dominion powers of legislation, and do not come 
within the scope of the same. Moreover, it is expressly pro
vided, in the ninety-first section of the British N~rth America 
act, that any matter coming within any of the classes of sub-· 
jccts assigned to the exclusive authority of the dominion 
parliament shall not be deemed to come within the class of 

_matters of a l,ocal or private nature comprised in the enume
ration of the subjects assigned by this. act to the exclusive 
legislative authority of the provinces.r • 

The foregoing decisions, and especially .those of the 
Supreme Court of the dominion, are ofine•stimable value 

T Canada Supreme Court Rep .. : judgments delivered on Oct. 28, 1879, 
by Chief-Justice Ritchie, and by Judges .Fournier, Henry, Taschereau, 
and Gwynne. 
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in the construction of the written constitution conferred 
upon Canada by the British North America act. They 
lift out of the narrow groove of a mere technical inter
pretation princiJ:>les of legislation concerning which Ca
nadian statesmen, whether federal or provincial, need 
to be accurately informed, and should be agreed. They 

'secure to the 11ominion parliament the exclusive coi1-
trol and determination of all questions of national im
port and "significance ; while they uphold the provincial 
governments in their statutory ri~ht to frame whatso
ever laws may be necessary to develop their internal 
resources, and to strengthen and improve their local 
and municipal institutions. For vigilance, and the ex
ercise of judicial impartiality, by legal tribunals, is 
equally indispensable to prevent encroachment by the 
dominion parliament upon local rights,- which have 
been assigned by imperial authority to the guardianship 
and control of the provincial legislatures,- and to pre
yent invasion by local legislatures of the powers which 

-appertain to the supreme jurisdiction of the dominion 
parliament. 

The appropriate limits of dominion and of provincial 
jurisdiction, thus ascertained and confirmed by judicial 
authority, coincide with the opinions expressed by lead-

Judicial 
interpreta
tion of 
confedera
tion sta
tute. 

ing statet>men in the Imperial Parliament as to the 
powers intended to be granted to the federal and local 
governments established in Canada by the British North 
America act,S- powers that were bl'oadly defined and 
apportioned in that statute, but not so explicitly as ~'"""""'"'""'-~
dispense with the.need for judicial interpretation, which 
is the sure·st and safest method of deciding all constitu-
tional controversies . . 

• See Hans. Deb. vol. clxxxv. pp. 566, 1178. 
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2. lJominion control over the Canadian provinees in matters 
of administration. 

• 
The local governments which form part of the domi

nion of Canada, under the authority of the British 
North America act of 1867, are as foll~ows: The pro
vinces of Ontario, Quebec, Nova Scotia, and New 
Brunswick, which were included in the original act of 
confodomtion, in 18~7; the province of Manitoba, which 
entered tho union in 1870; the province of British 
Columbia, which entered in 1871; the province of 
Prince Edward Island, which entered in 1873; and the 
north-west territories, which are separately governed 
by a governor and council. 

By the one hundred and forty-sixth section of the act 
of 1867, authority was given to the queen in council to 
admit into tho union any of the provinces or territories 
in British North America (including Newfoundland) 
which wore not originally comprised therein, on ad
dresses from the houses of parliament of Canada, em
bodying the terms and conditions of union agreed upon 
with the local authorities concerned. The island of 
Newfoundland still remains outside of the union, 'and is 
the. only colonial government in North Ameri~1. that has 
not expressed a desire to participate in the benefits of 
the same. 

Inasmuch as the several local governments now, or 
---*ottoesreafter to be included in the dominion of Canada, are, 

by the provisions of the British Nor.th America act of 
1867, subordinated to the authority of the· queen, as 
exercised by the governor-general of Canaq1111 and are 
thereby exempted from the direct control and oversight 
of the imperial government, it is necessary to inquire 
what provision has bee:n;,made for the exercise of execu
tive authority in these provinces. 
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By the fifty-eighth and sixty-seventh sections of the 
imperial act aforesaid, the governor-general is empow
ered- by and with the advice of the domi:qion privy 
council, and under the great seal of Canada- to appoint 
a lieutenant-governor in and over each of the provinces ; 
and also an adJllinistrator, who shall execute the offic~ 
and functions of the lieutenap_t-governor during the 
absence, illness, or other inability of that personage. 

Control of 
the gover
nor-gene
ral 

The commissions under which the lieutenant-gover- over Iieu-

f • • C d •,.t h f t' f tcnant-go-nors 0 prOVInCeS Ill ana a exerCI;:;e t e unc lOllS 0 vernors of 

their office " authorize and empower and require and tl~e pro-
vmees. 

command " them "to do and execute all things that shall 
belong " to the command and trust confided to them, 
by virtue of their commission and of the provisions of 
the British North America act, 1867, in accordance 
with which they have been appointed. And likewise 
" according to such instructions as are herewith given 
to you, or which may from time to time be given to 
you," "under the sign-manual of our governor-general,'' 
" or by order of our privy council of Canada.'' t 

But, in point of fact, it would seem that though the 
commission of a lieutenant-governor expressly refers 
to instructions accompanying it, yet no instructions of 
either an affirmative or a negative kind have been 
sent with the commissions, or afterwards, at least as 
regards the older provinces of the dominion.u 

On the appointment, however, of the Ron. A. G. 
Archibald, in July, 1870, as lieutenant-governor of the 
province of Manitoba, under the provisions of a domi~"~""""'
nion act for. the estb.blishment of a government therein, 
preliminary instructions for his guidance in office 
were appro"'fe<l by the governor-general in council on 
Aug. 2 following, and directed to be forwarded to Mr. 

t See a. form of the commission memorandum of Dec. 16, 1873, 
in Canada Senate Journals, 1878, in Ontario Sess. Papers, 1874, no. 
p. 175. 19. And see ante, p. 362. 

u Attorney- General Mowat's 
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Archibald by the under-secretary of state for the 
provinces. 

These ipstructions direct that the lieutenant-governor 
shall " be guided by the constitutional principles and 
precedents which obtain in the older provinces.'' They 
e.njoin upon him the duty of forming a responsible 
executive council, in reference to which he is com
manded to give his advisers "the full exercise of the 
powers which in the older provinces have been wisely 
claimed and freely exercised; " "but," it is added," you 
will be expected to maintain a position of dignified 
impartiality, and to guard with independence the 
general interests of the dominion, and the just autho
rity of the Crown." v 

At the same time, the lieutenant-governor of Mani
toba was appointed by n,nother commission lieutenant
governor of the north-west territories, and he received 
from the department of the dominion secretary of state 
special instructions for his guidance in the government 
of those territories. These instructions principally 
relate to dealings with the Indian tribes, and to open
ing up the country for settlement."' 

'fhe lieutenant-governor of every province in the 
dominion holds office " during the pleasure of the 
governor-general." The office is usually held for a 
period of five years only, although the incumbent 
thereof may be reappointed for one or more additional 

.. terms. But it is expressly provided by the British 
__ .,._ ... ~..,. orth America act that no lieutenant-governor of a 

Canadian province " shall be removable ·within five 
years from his appointment except for cause assigned, 
which shall be communicated to him in writing, within 
one month after the order for his removal is made ; 

v Canada Sess. Papers, J.87l., no. tenant-governor was appointed for 
20. these territories. 

"' Ibid. In 1876, a separate lieu-
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which cause shall also be communicated by message, 
within a week thereafter, to both houses of the dominion 
parliament." x · 

It has been authoritatively stated of the.se officers 
that, "however !mportant locally their functions may 

Limited 
powers of 
lieute-

be, [they J are .a part of the colonial administrativt) ~~~~~~~~ 
staff, and are more immediately responsible to the 
governor-general in council. They do not hold com
missions from the Crown, and neither in power or 
privilege resemble those governors, ·or even lieutenant
governors, of colonies, to vvhom, after special con
sideration of their personal fitness, the queen, under 
the Great Seal and her own hand and signet, delegates 
portions of her prerogatives, and issues her own in
structions.'' Y 

Not being directly nominated or appointed by the , 
sovereign, the lieutenant-governors of the provinces in 
Canada are not entrusted with the administration of the 
more eminent and personal prerogatives of mercy or 
of honour. Previous to confederation, the power of 
exercising the royal prerogative of pardon was con-

x British North America Act, 
1867, sees. 58-67. The provision in 
the fifty-uinth~lause was introduced 
'' to prevent the possibility of its be
ing supposed that lieutenant-gover
nors, under the new reyirne, were of 
necessity to be in sympathy with the 
dominion ministry of the day, and to 
be removable with every change of 
party." And also ".to operate as a 
check upon the capricio~s and arbi
trary exercise 8f the power of dis
missal, by compelling the ministry 
to submit th,:l reasons for the exer
cise of the royM ;;>leasure to parlia
ment." Sir J. A. Macdonald's 
memorandum in Commons Papers, 
1878-79, C. no. 2445, p. 108. 

Y Despatch of the colonial secre
tary (Earl Carnarvon) to governor
general of Canada (Earl Dufferin); 
of Jan. 7, 187 5; Canada Sess. Pa-

pers, 1875, no. 11, p. 38. "Un-
der the circumst:tnces of the case, 
the lieutenant-governors of the pro
vinces, holding their commissions 
from the governor-general," are not 
entitled to salutes from her Majes-
ty's ships and fortifications within 
their respective provinces. De
spatch of the colonial secretary 
(Duke of Buckingham) to Gov
nor-General Monck, dated Oct. 19, 
1868. According to the official Ta-
ble of Precedence in Canada, lieu
tenant-governors rank next after the 
general commanding her Majesty's 
troops within the dominion, and 
the admiral commanding her Ma
jesty's naval forces on the British 
North American station. During 
their term of office they are styled 
''his Honour." J/Jid. July 23 and 
24, 18G8. See ante, pp. 228-232. 
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ferred upon the lieutenant-governors of the several 
provinces in British North America. But that power 
was withdrawn in 1867, not only by the revocation of 
the letters-patent under which it wa~ exercised, but 
also by the act of the queen in assenting to the British 
!\orth America act, which changed the. status of lieu
tenant-governors in Canada, and annulled the powers 
formerly conferred upon them, except in so far as they 
were specially retained by that statute.• Since con
federation, neither• the prerogatives of mercy or of 
honour can be administered by the lieutenant-gover
nors : they can only be exercised in Canada by the 
sovereign directly, or through her representative, the 
governor-general, by virtue of an express authority 
given to him in his commission or by instructions from 
tho Crown.a 

It is, nevertheless, a mistake to infer, from the limited 
jurisdiction and functions assigned to the lieutenant
governors of the Canadian provin_pes under the British 
North America act, that they are not to be accounted 
ns being in any degree representatives of the Crown. 
'l'hough appointed to office by the governor-general in 
council under the g1~eat seal of Canada, their commis
·sions run in the name of the sovereign.b The form of 
government which, by their oath of office~ they are 
e~oined to administer, is monarchical ; and their powers 
as lieutenant-governors proceed directly, as well as 
indirectly, from the Crown of Great Britain. In the 

-......,~""veral royal commissions appointing the governor
general of the dominion, from the period of. confedera
tion until October, 1878, the lieutenant-governors of 

z See Upper Canada Assem. 
Journals, 1839, appx. vol. ii. pt. 
ii. p. 625: Canada Sess. Papers, 
1869, no. 16. British North Ame
rica Act, 1867, sees. 12, 14, 65. 

a See Canada Sess. Papers, 

. • 
1877, no. 89, pp. 332-335. British 
Columbia Sess. Papers, 1878, p. 709. 

b See the commis~ion of the lieu
tenant-governor of Quebec; in Ca
nada Senate Joumals, April 8, 
1878. 
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the provinces are expressly referred to, and they were 
directly authorized by those instruments " to exercise 
from time to time, as they may judge ne9essary, all 
powers lawfullj' belonging " to the sovereign " in 
respect of assembling or proroguing, and of dissolving 
the legislative. councils or the legislative or genex:.al 
assemblies of those provinces respectively." e 

In the revised commission issued, in October, 1878, 
to the Marquis of Lome, upon his appointment as go
vernor-general of Canada, this claus~, in reference to the 
powers and duties of the lieutenant-governors, was 
omitted. But this omission is not attributable to any 
intention on the part of the imperial government to 
diminish the rightful authority of these officers, or to 
disconnect the particular functions of state in question 
from a direct relation to the Crown. The words were 
left out from the governor-general's commission at the 
suggestion of Mr. Blake, then minister of justice for 
Canada, and in consequence ofrepresentations addressed 
by him, as we have already seen, in June, 1876, with a 
view to a general revision of the commission and in
structions issued to the governor-general of Canada, so 

Powers 
under 
royal com
mission 
and con
f~deration 
act. 

as to exclude fi·om these instruments all superfluous 
and extraneous recitals, and to make them accord with 
existing c~mstitutional usage. In his comments upon 
this clause in former commissions, since confederation, 
Mr. Blake remarks as follows: "The provision giving 
these powers to the lieutenant-governors by the go
vernor-general's commission appears somewhat obj~-
tionable, audit mi~ht perhaps be advisable to leave these 
matters to be dealt with by those officers under the 
British Nottb. America act, the eighty-second section of 
which in terms confers on the lieutenant-governors of 
the new provinces of Ontario and Quebec the power, in 

• _i;;arl of Dufferin's commission in Canada Commons Journals, March 
28, 1873. See also the British North .Ainerica .Act, 1867, sees. 61, 82. 
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the queen's name, to s-ummon the local bodies, a power 
which no doubt was assumed to be continued to the 
governors of the other provinces." d Elsewhere, Mr. 
Blake suggests that, if needful, a separate commission 
could be issued by the sovereign to the lieutenant
governors for this purpose; but he wa~ clearly of opi
nion that that was unnecessary, because, in his judgment, 
full powers for the performance, on behalf of the Crown, 
of these acts of executive authority must be taken to 
have been conferretl., either expressly or impliedly, by 
the British Noi'th America act.0 

Inasmuch, then, as the Crown, with the sanct.ion and 
by the express authority of the hnperiaJ Parliament, 
h:ts authorized the lieutenant-governors of the provinces, 
"from time to time," "by instrument under the great 
seal of the province,'' to '' summon and call together" 
tlie several provincial legislatures, it equally devolves 
upon these high officers of state," in the queen's name," 
to open and to close these assemblies ; and, in con
formity with their instructions, and pursuant to their 
constitutional discretion, to give or to withhold the 
assent of tho Crown to the bills enacted therein, or to 
reserve the same for the consideration of their superior 
officer, his Excellency the governor-general. 

It is worthy of notice that, since confedefation, the 
lieutenant-governors in the provinces of Quebec and 
Ontario, while they have occasionally reserved bills 
for the consideration of the governor-general, have 

-n~ver "withheld" the assent of the Crown from any bill 
passed by the provincial legislature. • 

In Nova Scotia and in New Brunswick, it has been 
otherwise. In Nova Scotia, Lieutenant-Governor Archi
bald has, on five several occasions, in the years 187 4 to 

d Canada Sess. Papers, 1877, no. 13, p. 7. ~nd see ante, p. B4. 
• Correspondence in Canada Sess. Papers, 1877, no. 13; 1879, no. 

181. And see further on this point, ante, p. 329. 
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18'79, refused to assent to bills.· And in New Bruns
wick the same course was taken by Lieutenant-Governor 
Wilmot, in 18'70, 1871, and 1,872, and by ~ieutenant
Governor TilleJ .in 1875 and 1877. 

So fa,r, at least, as Nova Scotia is concerned (and I 
have no reasQll to doubt that the action of the li~u
tenant-governor in New Brunswick could be similarly 
accounted for), this unusual proceeding, on the pitrt of 
the lieutenant-governor, was not attributable, in any 
instance, to a disagreement between himself and his con
stitutional advisers. 

The British North America act, 1867, section fifty
five,- as applied to the provincial constitutions by 
section ninety,- expressly empowers a lieutenant-go
vernor, in " his discretion," to " withhold " the royal 
assent from any bill presented to him. 

But the act of a lieutenant-governor, in withholding 
the assent of the Crown to a bill which has been passed 
by the legislative chambers,- "vherein a responsible 
minister should be able to exercise a constitutional in
fluence in the control of legislation/- is obviously a 
difficult and delicate proceeding. It is one that must, 
at the outset, be advised by a minister, who is willing 
to become responsible for the same to the legislature. 
If a lieut~nant-governor should, for any reason, deem 
it imperative upon him to take such a course, and his 
ministers should not agree therein, he must be prepared 
to accept their resignation, and be able to form a new 
ministry, by whom the act proposed could be constitu
tionally advised and justified to both houses. 

In regard to the action of Lieutenant-Governor Archi
bald, in ·Mova Scotia, I have been favoured with infor
mation which enables me to explain the circumstances 
under which he exercised the royal prerogative in with-

f See Todd, Pari. Govt. vol. ii. pp. 305, 318. 
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holding his assent to bills in the cases above men
tioned. 

In every one of the instances wherein he interposed 
the veto of' the Crown upon provincia} legislation, he 
acted under the advice of his ministers, who agreed with 
hitn in an anxious desire to keep withjn the bounds 
assigned to the provincial legislature by the British 
North America act, and to refrain from enacting any 
measure to which exception could be justly taken, on 
the ground of its beitl.g in excess of the powers conferred 
upon the local legislatures by the imperial statute. 

The bills in question, from which Lieutenant-Gover
nor Archibald withheld the sanction of the Crown, were 
bills which, after they had passed both houses, appeared 
upon careful examination, and on being subjected to 
the scrutiny of the lieutenant-governor as a responsible 
officer of the dominion, to be ultrct vires, or to be other
wise objectionable for reasons that had escaped notice 
during their progress through the legislative chambers. 

Whereupon, it was agreed by the local administra
tion, as the least objectionable method of obviating the 
difllculty, to advise the lieutenant-governor to reject 
these bills. Otherwise, they would certainly have been 
disallowed by the dominion government, after having 
been in force up to the time of their disallow~nce. 

Had . the lieutenant-governor been advised, instead, 
to reserve these bills for the consideration of the gover
nor-general in council, the dominion government might 
h:rve complained that they had been required to decide 
in a case which was within the com}1etency.and juris
diction of the lieutenant-governor by the tenor of his 
commission to determine. • • 

Thus, in 1873, the dominion government took excep
tion to two local bills to incorporate certain Orange 
Societies, which the lieutenant-governor of Ontario had . 
reserved for the consideration of the governor-general. 
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The dominion minister of justice report~d that th~se 
bills were clearly within the competence of the local 
legislature, and that the local government ought to 
have assumed the responsibility of disposing of them. 
Accordingly, no action was taken upon these bills, by 
the governor-general in counciU • 

In 1878, the lieutenant-governor of Quebec reserved 
a bill, passed by the legislative chambers, to give cer
tain powers to "the Quebec, Montreal, Ottawa, and 
Occidental Railway." Ministers hai promoted this bill, 
but the lieutenant-governor was decidedly opposed to 
.it on broad grounds of principle, and he deliberately 
refused to assent to it. For this, and other reasons, 
the lieutenant-governor dismissed the ministry, and 
appointed a new administration who agreed with the 
governor in disapproving of this railway bill. The in
coming premier, "being in doubt as to the lieutenant
governor having the right of his own accord, ex proprio 
motu, to exercise the prerogative of veto, and thus to 
decide finally on the fate of a measure passed by both 
houses, when the British North America act of 1867 
seems to leave such power to the governor-general, " 
concurred with his predecessor, and advised that the 
bill should be reserved.h The dominion government, 
however, t8ok no action upon it, In the next session 
of the Quebec legislature, another bill of an unexcep
tionable character, was proposed by the new ministers 
and became law.1 

It would have been more in accordance with cons~ 
tutional doctrine, .and in agreement with precedents 
previously established in other provinces of the domi
nion, ifM . .Joly, whose ministry replaced the adminis
tration dismissed from office by the lieutenant-governor 

11 Ontario Sess. Papers, First Sess. 1874. no. 19. 
~ Quebec Leg. Assem .• Journals, 1877-78, pp. 230, 272. 
' Quebec Stats. 41 and 42 Viet. c. 3. 
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of Quebec, had advised that the assent of the Ctown 
should have been withheld from this obnoxious ranway 
bill, instead of reserving it for the consideration of the 
governor-general) • 

In the distribution of powers,- whether appertain
ing to the federal or the provincial constitutions,
under the British North America act, "the Crown of 
the United Kingdom of Great Brit~tin and Ireland" is 
recognized as the source of all executive authority 
throughout the don11.inion. 

And the lieutenant-governors - who are sworn to· 
fulfil the duties of their station by oaths "similar to 
those taken by the governor-general"- are, within 
the limits of their respective governments, and subject 
to the supreme authority of the governor-general, ex
pressly authorized by the imperial statute t.o exercise 
"all powers, authorities, and functions " previously 
" vested in or exercisable by the respective governors 
or lieutenant-governors of those provinces" prior to 
confederation, " so f~tr as the same are capable of be
ing exereised, after the union, in relation to " the pa.r:
ticular provinces. This constitutes and empowers the 
lieutenant-governors to be the appropriate channels to 
represent and administer the authority of the Crown in 
their several provinces; and to convey, tbi'ough sub
ordinate functionaries, that authority in all matters 
wherein it is noeessary for the Crown to act through 
the provincial executive.lr Thus, through "the disci
J*line and subordination which should connect together 
in one unbroken chain the Crown :iond its representa
tive in the province, down to the lowest fm1ctionary to 
whom any portion of the powers of the st~J>t~ may be 
confided," the " royal authority," assigned to and re-

I See Todd, Pari. Govt. vol. ii. 1867: preamble and sees. 58· 62, 
p. 319. and 65. And seethe Ontario Rev. 

"' British North America Act, Stats. o. 15. 
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presented by a duly accredited officer,. is "most dis
tinctly admitted as one of the component and in
separable principles of the social system" in British 
North Americllt; and every British subject· throughout 
the dominion shares equally with his brethren in the 
mother-land in the protection and blessings of mo-
narchial rule.~ · • 

But the authority of the Crown, in the provinces 
as well as in the dominion, is exercised and adminis
tered in conformity with the obli~ations of "responsi
ble government." That system, as we have already 
seen, was introduced into all the British North Ameri
can provinces prior to confederation. Accordingly, in 
the sections of the British North America act which 
treat of the executive power in the provincial constitu
tions, it is declared that the executive council of each 
province "shall be composed of such persons as the 
lieutenant-governor, from time to time, thinks fit; and 
that the powers, authorities, and functions heretofore 
vested in or exercisable by the several governors or 
lieutenant-governors of these provinces, with the ad
vice or with the advice and consent of or in conjunction 
with the respective executive councils, or any mem
bers thereof," - words identical with those used in a 
preceding.clause to define the constitutional relations 
between the governor-general :=md " the queen's privy 
council for Canada," -shall continue to be discharged 
in like manner, after confederation, by the lieutenant
governors, " as far as the same are capable of beii!g 
exercised, after t"Ue union, in relation " to the provin
cial governments.m These words unmistakably show 

• 
I See Lord Gfenelg's despatch to 

the Earl of Gosford, in Commons 
Papers, 1836, vol. xxxix. p. 7. 
And his despatch to Lieuteiiant-Go
vernor Head. Ibid. 1839, vol. 

••• r.::: 
XXXlll. p. 0. 

m British North America Act, 
1867, sees. 63, 64. Compare sees. 
12 and 65 of the act. And see Sir 
John A. :Macdonald's remarks on 
this point, in Commons Papers, 
1878-79, C. 2445, p. 108. 

R.esponRi
ble go
VC'rnment 
in the pro .. 
vinces. 



.Ju<Heial 
d('cillions 
as to 
powers of 
a lieute
nant-go
vemor. 

400 PARLIAMENTARY GOVERNMENT IN THE COLONIES. 

that the Impe:~;ial Parliament has ratified and enjoined 
a continuance of the exercise of executive power in the 
various provinces of the dominion, in accordance with 
the usages of responsible government ; a.nd that it con
tmnplates that the lieutena.nt-governors therein should 
oc14npy, towards their executive coimcil and towards the 
local legislature, the identical relation occupied by the 
governor-general in Canada and by the queen in the 
United Kingdom towards their several privy councils 
nnd parliaments. • 

'l'he position h~rein claimed for the lieutenant-gover
nors of the provinces in Canada- that, as being_ the 
chief executive officers in the local governments, they 
do represent the Crown in divers weighty and impor
tant public functions, both legislative and administra
tive- has been repeatedly acknowledged and sustained 
by decisions of the courts, and by legislative enactments, 
wherein the right and duty of a lieutenant-governor to 
administer such portions of the royal prerogative as are 
essential to the conduct of a government founded uppn 
a monarchial bnsis have been unequivocally asserted. 

Thus, in 187 4, a controversy arose between the dominion 
government and the provincial authorities, in· Ontario and in 
Quebec, in respect to escheats. . By a decision of the Court 
of Queen's Bench, of the province of Quebec, in J-876, upon 
an appeal from an inferior court, the right of the province to 
the control of escheats and forfeitures, within th:e province, 
was affirmed. Whereupon it was agreed, between the domi
ni~n and provincial governments, that- until or unless there 
should be a judicial decision establishing a contrary principle
"lands and personal property in any pro,-ince, e~cheated or 
forfeited by reason of intestacy, without lawful heirs or next 
of kin, or other parties entitled to succeed, are s;vl~ects ap
pertaining to the province, and within its legislative compe
tency;" while, on the other hand, "lands and personal 
property forfeited to the Crown for treason, felony, or the 
like, are subjects appertaining to the dominion, and within 
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its legislative competence." n This case involved the ques
tion of the status of a lieutenant-governor in" a province of 
Canada, and the extent to which such an officer was compe
tent to acb on behalf of the Crown; and to admi~1ister a pre
rogative inherent •in the Crown. It affirms the principle
in opposition to the contention of the dominion government, 
in the first instance- that while certain prerogatives, ex~r
cisable at the discretion of the sovereign, though not with
out the advice of responsible ministers (such as the preroga
tives of mercy and of honour), ought not to be administered 
by a lieutenant-governor, yet that ordi11ary prerogative rights 
may suitably be exercised, on behalf of the. Crown, by the 
chief executive officer in the province, holding a limited com
mission, which runs in the name of the sovereign. 

It has also been determined, in conformity with the 
opinion of the law officers of the Crown in England,
and in opposition to the opinion expressed by the do
minion minister of justice,- that lieutenant-governors 
of the provinces are competent to exercise the prero
gative right of marriage licenses, and the provincial 
legislatures to pass laws regulating the same.o This 
has since been ratified by the Revised Statutes of Onta
rio, c. 124, sec. 5. 

The Ontario Revised Statutes, c. 15, sec. 15, empower 
the lieutenant:governor of the province to remit the 
forfeiture o" penalty, in certain civil cases, which would 
otherwise accrue to the Crown. 

Pursuant to the British North America Act, sec. 
136, and under the authority of the dominion Statute, 
1877, c. 24, which was passed to remove doubts op 
the subject, so far as the dominion parliament was 
competent to determine the same, the lieutenant-go
vernor in.council, in each province of Canada, is de-

• 

n Canada Sess. Papers, 1877, province of New Brunswick, in 
no. 89, pp. 88-105. And see ibid. 1877, c. 9. 
p. 232. A law to the same effect ° Canada Sess. Papers, 1877, no. 
was passed by the legiE?lature of the 89, p. 339. 

26 
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clared to have the power of appointing, and of altering 
from time to.time, the great seal of the province.P 

And in the case of Regina v. Amer et al., it was held 
by Mr. J astice Wilson that, since c~nfedemtion, the 
Jieutenant-governor of Ontario (equally with the go
vernor-general of the dominion) is capable of exercising 
tl:ie prerogative right of issuing special• commissions to 
hold courts of assize, for the trial of criminal offences.q 

It is evident, therefore, that, in a modified but most 
real sense, the lie14tenant-governors of the Canadian 
provinces are representntives of the Crown. 

l~et us now inquire into the extent to which these 
lieutenant-governors "are more immediately resp<;msi
ble to the governor-general in council:" and into the 
duty which properly devolves upon the central govern
ment in any group of confederated colonies to exercise 
towards the subordinate provinces the degree of con
stitutiona1 oversight and control which the imperial 
executive maintains over the whole empire. 

Such supervision in Canada, would, as we have seen, 
sometimes necessitate a direct interference with the 
proceedings of the provincial authorities, and the dis
allowing of acts wherein they had transgressed the 
as:-;igned limits of their powers, or had sought to 
give eflect to principles which were inimical to the 
interests of sister provinces or of the confederation 
generally. 

P Canada Sess. Papers, l877, no. 
86. Nova Scotia Assem .• fournals, 
1~78, appx. no. 16. The judges of 
the Supreme Court in Nova Scotia 
pointed out in " The Great Seal " 
case, in 1877, that her Majesty, in 
assentiug (through the. governor
general) to certain prov1ncial acts, 
authoTizing " her lieutenant-gover
noT" to exercise her prerogative 
right, in the use of the great seal in 
and for the province,-" to the ex
tent in which it is necessarily con
fen·ed on that high officer by the 

statute,"- did expressly delegate to 
and empower lientemtut-governors 
to exercise certain prerogative rights 
appropriat~ to the ofliee of the re
presentative of the oovereign in the 
particular province. (See Canada 
Sess. Papers, 1877, nQ. 86, p. 36.) 
The dominion Slilptl!,me Court, in 
reviewing the decision in the 
" Great Seal" case, in 1879, did 
not contravene thi.< position. See 
ante, p. 247. 

q Ontario Q. B. Rep. vol. xlii. 
p. 391. 
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But in addition to the control which, under these cir
cumstances, would be appropriately fuifilled by the 
central government, there is a further duty -vvhich the 
existing relatio~ between a central and a ·subordinate 
government obviously entails t1pon the former. Having 
been constitutional1y empowered to represent towards 
subordinate p1~ovinces, associated together in confedera
tion, the supreme authority of the Crown, and to act 
towards them in that behalf, the central government 
should be prepared to afford to th~ several subordinate 
governments the benefit of its interposition and advice 
upon all matters, whether of administrat,ion or of legisla
tion, wherein the same could be advantageously rendered. 

The extent to which such interference would be justi
fiable must, however, altogether depend npon the 
degree of self-government accorded by the sovereign 
power to the particular provinces. There could be no 
interference beyond these limits without an undue 
encroachment upon the confederation compact. But, 
even where direct and authoritative interposition 
would be objectionable or undesirable, the paternal 
position occupied by the central executive towards 
the provincial governments would naturally suggest 
the propriety of intervening by advice or remonstrance, 
whenever.it might appear that the mature, experienced, 
and impartial counsels of the supreme government 
would be helpful. 

In like manner, the local ministries and parliaments 
in the self-governing colonies of Great Britain- e-..en 
where representative institutions of the most liberal 
type exis(- not. infrequently have sought the advice 
of the imperial government to help them in the solu
tion of diffic~llt constitutional questions; and this ndvice 
is rarely refused, even when the question is one that 
must be locally decided.r 

r See ante, pp. 126, 161. 
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It would be. of immense advantage to all subordinate 
provinces under a federal government, now or hereafter 
to be established in any part of the empire, if the local 
authorities ·could appeal, with similar .confidence and 
assurance of receiving wise counsel and true guidance, 
to the centml government, whenever a necessity for 
the same might arise. It should, therefore, be the aim 
and obligation of every supreme federal government to 
supply to its subordinate provinces an equal measure 
of intelligent and ~mpartial aid, in the endeavour to 
solve the problems which are continually arising in the 
working of free institutions, to that which the imperial 
government paternally accords to all the colonies and 
dependencies of the Crown. 

Such a function, whether it be discharged for the 
purposes of advice, admonition, or restraint, would, by 
constitutional analogy, be fittingly entrusted to the 
secretary of state of the federal government, who is 
the proper channel and representtttive to the subordi
nate provinces of the central and supreme authority. 

In conformity with the constitutional maxim that 
"advice n,nd responsibility must go hnnd in hand," • it 
is evident that, whenever a central government under
takes to advise or to control a provincial government, 
the central executive must be accountable fo» the same 
to the central parliament. The action which it may be 
expedient for a central parliament to take under such 
circumstances, can only be determined by a considera~ 
tian of the respective limits assigned by imperial 
authority to provincial and federal jmisdiction. 

The federal system was unknown in. Great.Britain or 
her colonies, until it wa,s introduced and applied to the 
colonies in British North America by the ·imperia1 act 
of 1867. Since then an attempt has been made to 

• Todd, Parl. Govt. vol. i. p. 53. 
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establish a similar system in South Africa ; but this Value of 
· • fi · b 1 · Canadian proJect Is, or the present, m a eyance. t IS not un- preep-

likely that ere long the several Australian colonies will ~;·;,'~~{~)de
be united together under a form of government re- ral go-

vern-
sembling that which has been successfully applied to ments. 

the older colonies upon the American continent. Mean
while, a study of the cases that have arisen under the 
Canadian constitution cannot but be serviceable to all 
who are interested in complex questions of colonial 

• government. 
In 1878, a much controverted case arose in Canada, Office of 

under the British North America act of 1867, affecting ;~,~~;~~o
the relations between the dominion and provincial go- ;:1'~~~~ni~o 
vernments, so far as the office of lieutenant-governor dominion 

executive. 
is concerned. Before it was finally disposed of, the 
counsel of the imperial government was requested, in 
view of the importance of the decision as a precedent 
for future guidance. It will therefore be profitable to 
call attention to the facts of this case, and to point out 
their bearing upon the general questions now under 
consideration. 

In March, 1878, his Honour Luc Letellier, the lieutenant
governor of the province of Quebec, in the exercise of his 
constitutional discretion, dismissed his ministers, and sum
moned other'hdvisers to his counsels. The circumstancm:; under 
which M. Letellier exercised this prerogative of the Crown 
were afterwards reported by himself to the governor-general. 

The lieutenant-governor alleged that, in general, the re
commendations which fron1 time to time he addressed to l~ 
ministers upon public affairs had not received from them the 
consideration•which ~as due to suggestions emanating from 
the representative of the Crown. 

That his !nipisters had taken steps in regard both to ad
ministrative and legislative measures, not only contrary to 
his representations, but even without previously advising him 
of what they proposed to do. This was notably exhibited in 
the case of a bill which contained provisions whereby her 
Majesty's subjects would have been deprived of their un-

Case of 
Lieute
nant-go ... 
vern or 
Letellier 
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doubted right to the protection of the courts of law, in mat
ters of dispute with the provincial government. 

That the bill in queBtion, which was intended to substitute 
the power of the executive for that of tlte judiciary, in de
tPrmining certain claims under a railway act, had been intro
d~ced by minister,; into the Legisln.tive Assembly, and passed 
through both houses, without the previou~ consent of the 
licntemmt-governor, and notwithstanding his strenuous oppo
sition to the measure, which he deemed to be an arbitrary and 
illegal infringement of vested rights. 

That ministers had, he believed, yielded to a corrupt pres
sure, brought to bear on them by irregular eombinations 
of morn hers, for political considerations, to promote a lavish 
expenditure of public money in BUbsidizing railways, contrary 
to the advice of the lieutenant-governor, who warned them 
of the detrimental reBult to the province of such objectionable 
influences. 

The lieutenant-governor further alleged that he had re
peatedly remonstrated with his miniBters before proceeding 
to extremity with them, but without avail. At length he 
wn.s compelled to declare that he could no longer repose con
fidence in them, and must place the administration of the 
govemment in other handl:l. 

After the diBmissal of the De Boucherville ministry, the 
leader of the opposition in the Assembly, M. H. G. Joly, was 
called upon to form a new administration .. He s'ucceeded in 
the attempt, but being una,ble to carry on the government 
with a powerful majority against him in the Assembly (his 
supply hill having been rejected by a vote of thirty-two to 
thirteen), he applied for a dissolution of the legislature, which 
was granted by the lieutenant-governor. . 
• The new Assembly afforded M. Joly much additional sup

port; suflicient, at least, to enable him to continue in office, 
and to proceed with the business of legi;lation. • 

The act of the lieutenant-governor, in dismissing the De 
Bolwherville administration, gave great umbJ;ag't'l to the poli
tical party then in the ascendant in Lower Canada. The 
ex-ministers assigned reasons to the legislature for their re
moval from office, which reflected injuriously upon the motives 
and conduct of the lieutenant-governor. M. Letellier re
garded these explanations as being partial and erroneous. 
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He therefore forwarded to the Earl of Dufferil\, the governor
general, a memorandum, containing explanations in jm;tifica
tion of his proceedings, wherein he showed that the action 
of his late ad vis~s had endangered the prerog<:ttives of the 
Crown, and jeopardized the welfare of the province. 

A counter-statement, in rebuttal and refutation of certain 
alleged inaccura~ies in M. Letellier's memorandum, was afrer
wards forwarded to the governor-general Ly the ex-premier, 
l\1. De Boucherville. And, at a subsequent period, a petition 
was addressed to the governor-general in council, by certain 
members of 'the ex-ministry, praying for the dismissal of his 
Honour the lieutenant-governor of the province of Quebec. 
This petition, with an answer made to the statements therein 
by M. Letellier and a rejoinder by the petitioners, were trans
mitted, at different periods, by the governor-general, without 
comment, to the Senate and House of Commons of Canada 
then in session.t 

The dominion government having refrained from taking 
any action upon these petitions of complaint against the lieu
tenant-governor, the political friends of the ex-ministers de
termined to bring the matter. into discussion in both houses 
of the Canadian parliament. And here it should be stated 
that the conservative party, which had espoused the cause 
of M. De Boucherville, was in a majority in the Senate, but 
in a minority in the House of Commons. 

On April 11, 1878, as an .:tmendment to the question for 
going into committee of supply, it was moved by Sir John 
Macdonald"(then leader of the opposition), seconded by Mr. 
Brooks, to resolve, that the recent dismissal by the lieute
nant-governor of the province of Quebec of his ministry was, 
under the circumstances, unwise, and subversive of the posi
tion accorded to the advisers of the Crown since the conces
sion of the principle of responsible government to the British 
North Ame•·ican c~lonies. This motion lecl to a protracted 
debate; but, on April Hi, it was negatived by a large majority. 

On tM oo.n1e day, the leader of the opposition in the Senate 
(Mr., now Sir Alexander Campbell), seconded by Senator 

1 See Senate and Commons .Tour- perial Parliament respecting the 
nals, March 26 aud April 13, 1878 ; case of l\1. Lt'tellier. Commons 
Canada Sess. Papers, 1879, uo. 19; Papers, 1878-79, C. 2445. 
Con·espondence laid before the lm-
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Bellerose, moviid to resolve, that the course adopted by the 
lieutenant-governor of the province of Quebec towards his 
late ministry was at variance with the constitutional prin:ci:.. . 
ples upon which responsible government shqpld be conducted. 
This was met by an amendment, proposed by supporters of 
the Mackenzie administration, to substitute a resolution to 
de~lare rhat, under the rule of our constitutiolt, the federal and 
the provincial governments, each in,thcir own sphere, enjoy re
Hponsible government equally, separately, and independently, 
therefore, under existing circumstances, this house deems it 
inexpedient to offer atny opinion on the recent action of the 
lieutenant-governor of the province of Quebec, or of his late 
ministers. This amendment was negatived by a strict party 
vote, and the original motion agreed~ to.u · 

The two houses were thus divided upon the merits of the 
case; and no further proceedings were taken upon it, during 
tha,t session of the dominion parliament. 

Shortly afterwards, a disr:;olution of the dominion parliament 
occurred, the existing parliament being about to expire by· 
efllnx of time. The general elections went against the party 
in power; and the conservative party, headed by Sir John A. 
Macdonald, were triumphant. The Mackenzie a.dministration 
accordingly resigned office, and Sir John A. Macdonald was 
appointed premier of the incoming ministry. 

The new parli:unent met on Feb. 13, 1879. Ministers took 
no steps in _furtherance of the policy they hacl advocated 
wlwn in opposition for the removal of Governor Letellier. 
But the qne::;tion was mooted by one of their sup~orters, who 
submitted to the House of Commons a motion, identical in 
terms with that proposed in the previous session by Sir J. A. 
Macdonald, and then defeated by a majority of thirty-two. On 
Ma.rch 14, 1879, this motion was agreed to, by a majority of 
eig,1ty-fi ve. 

Whereupon, Sir John A. Macdonald inf'-"rmed tl1e governor
general (the Marquis of Lorne), that in the opinion of minis
ters, after the resolution of the senate last sessi~1,•and that 
of the House of Commons in the present sessron, "the use
fulness of M. Letellier, as lieutenant-governor of Quebec, was 
gone," and they advised his removal from office. "After 

u Senate Journals,Aprill5 and 16, 1878. 
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such a vote," they urged, "it must be obvious., that he cannot 
either with profit or advantage be maintained in his position.'' 
"Even if their opinion had been adverse to that arrived at by 
Parliament," the Jninistry considered that they were "bound 
to respect that decision, and to act upon it as they have done 
by ctdvising the removal." v 

The govemmo-general demurred to this proposition. He 
objected to the policy which dictated the advice, and believed 
that "the clismi,;sal of the lieutenant-governor would set a 
dangerous precedent." In this dilemma, at the suggestion of 
the premier it was agreed to refer the X:Jatter to her Majesty's 
government for their consideration and instructions; inasmuch 
as the question was new, and the decision thereon would settle 
for the future the relations between the dominion and provin
cial governments, so far as concerns the office of lieutenant
governor. 

In the words of the governor-general, which were assented 
to by Sir J. A. Macdonald, "to dismiss the lieutenant-gover
nor for acts for which M. Joly has declared himself to be re
sponsible to the provincial legislature, is a new exercise of 
the federal power, and as it affects the interpretation of an 
imperial act, which carefully guards provincial interests," it 
was expedient that an authoritative expression of the views 
of her Maje;;ty's government should be obtained, with refer
ence to the powers given by the British North America act 
of 1867, to the governor-general, for the dismissal of a lieute
nant-governor. 

In suppoit of the advice tendered by ministers for the re
moval of M. Letellier, the premier forwarded a memorandum 
on the subject to the governor-general, to be communicated 
to the secretary of state for the colonies. 

When M. Letellier learnt that the question had been re
ferred to the consideration of the imperial government, ne 
addressed a Jetter, •dated April 18, 1879, to the dominion 
secretary of state, containing further explan::Ltions in regard 
to his cooo~ct, in the matter of complaint, for the information 
of the governor-general. Herein, after rehearsing the facts 
of the case, he submitted an order in council, passed by the 
Quebec government, which asserted "that the action of -the 

T Commons Papers, 1878-79, C. 2445, pp. 104-108. 
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lieutenant-gonrnor of the province of Quebec, in ditnnissing 
hi8 ministers and calling others in their stead, is a purely pro
vincial matter, affecting in. no way federal intel'ests, and is not 
one of the c1luses contemplated in the fifty-~nth section of the 
British North America act, as justifying the removal of [a] 
lieutenant-uovcrnor." w b 

•It was further insisted upon, by tho Qu~lec goverument, 
that "the mttintenance of local and provincial autonomy and 
independence imperiously d<:!mands that questions of purely 
local and provin0ial interest should not be subjeetod to the 
control and iu fl uence C1'1:' the federal legi:,;lature and the federal 
government." x 

In order to watch the proceedings that might he taken by 
the imperial authorities upon this case, M .• Joly, the (~wibec 
prime minister, proceeded to Eugland to represent the lieute
nant-governor personally, and the executive government of 
the province generally, in their efforts to protect the auto
nomy of (~ueLec. The dominion ministry, meanwhile, had 
despatched oue of theil' number to London, to represent the 
ca~e on their owu Lehalf. 

Upon his arrival in London, the Quebec premier suggested 
that a referenec of the question to the judicial committee of 
the privy council would be generally acceptable in Canada, on 
account of the profound respect and confidence entertained in 
Canada, as elsewhere, for the decisions of that tribunal. The 
secretary of.. state for the colonies, however, was not of 
opinion that this course was advisable. He considered the 
present case closely analogous to that of the Ne\• Brunswick 
school act; upon which, in 1872, the Canadian House of Com
mons sought to obtain the opinion of the judicial committee. 
" It was then decided that, there being nothing in the case 
wbich gave the queen in council any jurisdiction over the ques
tion, her Majesty could not with propriety be ad vised to refer 
to a committee of the privy council a question which the queen 
in council had no authority to determine, and on which the 
opinion of the privy council would not be bindin~ o!l the par
ties in the dominion of Canada." Y 

w Commons Papers, 1878-79, C. 2445, pp. 111-114. 
x Ibid. p. 124. 
Y Ibid. p. 121. And see ante, p. 347. 
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Sir M. Hicks-Beach, her Majesty's secretary of state for the 
colonies, in a despatch dated July 3, 1879, conveyed to the 
Marquis of Lorne the conclusions of her Majesty's govern
ment, upon his riquest for instructions in regard• to the Letel
Jier question. 

The application for instructions, in this very exceptional 
case, was apprwed; although, as a rule, whatever affects .the 
internal affairs of the dominion should be dealt with by the 
government and parliament of Canada. Bearing in mind this 
rule, the imperial government refrained from expressing any 
opinion 11pon the merits of this case, ood declined to interfere 
with the exercise of the powers conferred upon the governor
general, by the British North America act, for deteTmining the 
same. 

But, in view of the importance of the precedent which may 
be established by the decision thereon, her Majesty's govern
ment would not withhold their opinion on the abstract 
question of the function and responsibilities of the gover
nor-general, in relation to the lieutenant-governor of a pro
vince under the imperial statute. 

Accordingly, the despatch proceeds to state that "there 
can be no doubt that the lieutenant-governor of a province has 
an unquestionable constitutional right to dismiss his ministers, 
if, from any cause, he feels it incumbent upon him to do so. 
In the exercise of this right, as of any other of his functions, 
he should of course maintain the impartiality}Zwards rival 
political parties which is essential to the proper performance 
of the dut~s of his office ; and, for any action he may take, 
he is (under the fifty-ninth section of the British North Ame
rica" act) directly responsible to the governor-general." 

In deciding whether the conduct of a lieutenant-governor 
merits removal from office, the governor-general- as in the 
exercise of other powers vested in him by the imperial statute 
-must act.." by af1d with the advice of his ministers." 

Though the position of a governor-general would entitle his 
opinion ono t:qe subject "to peculiar weight, yet her Majesty's 
government do not find any thing in the circumstances which 
would justify him in departing in this instance from the gene
ral rule, and declining to follow the decided and sustained 
opinion of his ministers, who are responsible for the peace and 
good government of the dominion to the parliament, to 
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which (accordiqg to the fifty-ninth section of the ~tatute) the 
cause assigned for the removal of a lieutenant-govemor must 
be communicated." 

On the other hand, the secretary of ~ate advises the 
governor-general to request his ministers to review their ac-. 
tion in this case ; and to satisfy themselves whether, after all 
thaJ; has passed, it is " necessary for the i~vantage, good 
government, or contentment of the province, that so serious a 
step should be taken as the removal of a lieutenant governor 
from office." " The spirit and intention" of the imperial 
statute clearly require. that the tenure of this high office 
"should, as a rule, endure for the term of years speeitlcal1y 
mentioned ; and that, not only should the power of removal 
never be exercised except for grave ca,usc, but tlmt the fa0t 
that the political opinions of a lieutenant-governor had not 
been, during his former career, in accordance with those held 
by any dominion ministry who might hr~>ppen to succeed to 
power during his term of office, would afford no reason for its 
exercise." 

The long interval which had unavoidably elapsed between 
the mooting of this complicated question and its final settle
ment, might, it; was suggested, be useful, not only in affordiug 
time for its thorough comprehen;;ion, but also in permitting 
"the stroug fecliugs, on both sides, which have lleen often 
too bitterly expressed, to subside." z 

After the"1·eccipt of this despatch, the governor-general, on 
July 14, 1879, requested his ministers to reconsider their 
advice, in view of the remarks contained therein., and like
wise of "the support afforded in the province of Quebec to 
M. Joly, the minister who is by constitutional practice re
sponsible for the action of the lieutenant-governor." 

On July 21, Sir J. A. Macdonald reported to the governor
gen~ral that the cabinet, "having fully considered the despat<:h 
and his Excellency's minute, desire to state-that, afler anxious 
consideration, they adhere to the advice previously tendered 
to him for the removal of Lieutenant-Governor Let,eLaer." 

Upon which, by order in council, approved by the governor
general on July 25, it was resolved, "that it is expedient and 
necessary that Mr. Letellier should be removed from his office 

z Commons Papers, ~878-79, C. 2445, pp. 127, 128. 
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of lieutenant-governor of Quebec; " and that'~ the cause to be 
assigned for i>Uch removal. according to the provisions of the 
fifty-ninth section of the British North America act, 1867, is, 
that after the vote of the House of Commons dumng last ses
sion, and that ot the Senate during the present session, Mr. 
Letellier's usefulness as a lieutenant-governor was gone." 

On the following day, on the recommendation of the pri~e 
minister, an order in council was passed, and approved by his 
Excellency the governor-general, appointing the Hon. Theo
doTe Robitaille, lieutenant-goveTnor of the province of Quebec 
in the room and stead of the Hon. Lur, Letellier de St. Just, 
removed." 

The foregoing case is undoubtedly one of considera
ble importance, as a precedent. It furnishes the first 
example of the interposition of dominion authority for 
the removal of a provincial lieutenant-governor from 
office before the expiration of his ordinary term of ser
vice. It requires, therefore, to be carefully and dispas
sionately examined, lest erroneous conclusions should 
be hereafter drawn, from the action taken upon this 
case by either party ; and lest it should seem to justify 
dominion interference in provincial affairs under unwar
rantable circumstances. 

In the first place, it is indisputable that the lieute
nant-governor of Quebec was in error when he claimed 
that, as th.e representative of the sovereign, he was 
"irresponsible for acts performed within the legitimate 
sphere of the duties prescribed to him by the British 
North America act." b If this were so, as Sir John A. 
Macdonald justly remarks, " a provincial lieutenaut
governor would ~e the only practically irresponsible 
official in C'anada." 0 A lieutenant-governor is clearly 
responsih.le. to the authority that has appointed him, and 
by which he ts removable, although he is not responsi
ble to any other tribunal for his conduct in office. 

a Commons Papers, 1878-79, C~ 2445, pp. '129-131. 
b Ibid. p. 114. 
" Ibid. p. 109. 
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Again, we .cannot approve of M. Joly's assumption 
that the framers of the British North America act drew 
an intentional distinction between the authority that 
appoints lieutenant-governors, and the ~uthority that is 
competent to dismiss them,- making the appointment 
to proceed from the governor-general in council, and 
tlt"e dismissal to be the act of the governor personally. 
The advocates of this theory contend that the distinction 
was advisedly made, for the purpose of securing to lieu
tenant-governors a ]iOSition of permanence, during their 
fi vc years' lease of oflice, irrespective of the changes of 
party government at Ottawa within that period.'1 But 
Sir John A. Macdonald easily refutes this argument, as 
well on practical grounds as upon constitutional princi
ple. He points to the undeniable fhct that all acts of 
government must equally be performed under the advice 
of responsible miniRt.ers wherever the British Com;titu
tion prevnils, whether the chief executive officer is in
dividually charged with the same, or whether his council 
are formally associated with him in the transaction.e 

It is evident that the tenure of office of a lieutenant
governor is "during the pleasure of the governor-gene
ral," r a phrase which is descriptive of a tenure different 
in kind from that of one who holds office "during good 
behaviour." It confers no vested right Uf>On a lieu
tenant-governor to retain his office for any number of 
years, and it gives a wide scope for the exercise of dis
cretion on the part of the removing power . 

• We may, therefore, pass by, as unworthy of notice, 
the contention that the governor-gen~ral personally has 
alone the power of dismissing a lieutenant-governor; 
and that he is at liberty, in the exercise of t.ijis-preroga
tive, to act independently of his constitutional advisers. 

d Commons P'-'tperR, 1878-79, C. 2445, p. 118. 
• Ibid. p.ol09. And see ante, p. 34:1. 
f B. N. A. Act, 1867, sec. 59. 
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Not only has the Canadian premier exposed the fallacy 
of this argument, but her Majesty's sec~etary of state 
for the colonies has ratified Sir John A. Macdonald's 
interpretation Qf the imperial statute in this particular. 

There can, then, be no doubt that a lieutenant
governor iR directly responsible to the authority by 
which he has· been appointed, namely, the govern·or
general in council, and that he is removable "at plea
sure " by that body. 

On the other hand, the position of a lieutenant
governor, under the British North America act, is one 
which renders great caution and forbearance necessary 
in the exercise of this authority. 

The union of the provinces effected by that statute 
was a federal union. And it was so framed ftS to pre
Berve intact and inviolate the local rights and privileges 
previously assured to the several provinces, so far as is 
compatible with their confederation. 

One especial privilege conceded to the colonies in 
North America when "responsible government" was 
established therein was that of self-government in local 
affairs. This privilege was obtained after a protracted 
political struggle, and was highly prized. 

By the British North America act of 1867, the Crown 
transferred,. to the central dominion government and 
parliament the measure of control previously exercised 
by the mother count.ry over the respective provinces; 
and since their confederation the imperial government 
has declined to interfere directly in questions of l~al 
concern in the pr~vinces.g 'But this concession to the 
federal go~ernrnent of imperial rights over the pro
vinces sim.rly places that government in the position 
towards the. provincial governments heretofore occupied 
by the Crown. It does not increase or diminish the 

e See ante, pp. 319, 342, 345. 
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relative power~ of either in respect to local u,ffairs. This 
principle has been unreservedly established a,s regards 
provincial legislation. It is well understood that each 
province retains "exclusive " rights of ~gislation with
in its assigned jurisdiction, that may not be interfered 
wi!h by the dominion government, save only when do
minion interests or the public welfare in "general might 
be injuriously affected by such legislation. 

rrhe same principle applies with equal force to acts 
of administration. The spirit ttnd intent of the British 

·North America act equally forbids unnecessary interfe
rence by the dominion executive with provincinl rights 
in' all matters of local self~government. 

This explains why a restraint is imposed by that 
statute upon the prerogative right of dismissing a 
lieuteJmnt-governor. 

Such functionaries cannot be removed" at pleasure," 
as freely as the Rovereign is at liberty to remove a 
colonial governor. Thp act secures them against any 
such nrbitrary exercise of the prerogative. They are 
only removable within five years of their appointment 
"for cause assigned, which shall be communicated by 
message to the Senate ftnd House of Commons " at the 
earliest possible period. 

'rhe object of this proviso is manifcstlJ, to guard 
aga,inst a removal for insufficient cause, nnd to afford a 
guarantee to the provinces that their chief executive 
officers shall not be removed for any reason that would 
i~air or infringe upon the cherished right of local 
self-government. • 

But what,· it may be asked; would be 'a sufficient 
cause for such a proceeding? • 

Undoubtedly, if a lieutenant-governor· 9verstepped 
his lawful powers he would be properly subject to dis
missal. 

Or if he exercised his lawful powers in an improper 
and partial manner. 
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But, let the sufficient cause be what it may, it is clear 
that the responsibility for the act of removal devolves 
upon the governor-general in council; and that the 
initiatory step t~ that end should proceed from thence. 

To permit the initiative in such a momentous pro
ceeding to be 11ndertaken by either house of parliamellt 
would be an undue interference with executive respon
sibility. It would weaken the just authority of the 
Crown, and produce a result for which no one could 
be held actually responsible. • 

Herein, it is obvious that the dominion government 
was at fault in the procedure against Governor Le
tellier. 

They had abstained, as a government, from calling 
M. Letellier to account. And when the two houses of 
parliament had passed resolutions calling for his re
moval, the premier informed the governor-general that, 
in the opinion of ministers, "it was not at all neces
sary, in order to justify their advice, to go behind the 
vote of parliament: . . . even if their opinion had been 
adverse to that arrived at by parliament, it seems clear 
that they are bound to respect that decision, and to 
act upon it, as they have done, by advising the re
moval." h 

This sta~ment involves a complete abnegation of 
ministerial responsibility, and a surrender of the safe
guards over individual rights which ministerial respon
sibility is intended to afford. 

We have elsewhere shown that "any direct int(!r
ference by ,resolution of parliament in the details of 
gov~rnment is inconsistent with and subversive of the 
kingly authority' and is a departure from the funda
mental pri~ciple of the British Constitution which 
vests all exeeutive authority in the sovereign, while 

h Commons Papers, 1.878-79, C. 2445, p. 108. 
27 
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it ensures cQ;mplete responsibility for the exercise of 
every act of sovereignty." And that "no resolution 
of either house of parliament which attempts to adju
dicate in any case that is within the•province of the 
government to determine has of itself any force or 
effect." i 

Even where parliament has been inv~sted by statute 
with the direct right of initiating a criminatory pro
ceeding for the removal of a high public functionary, 
as where a judge is-declared to be removable npon an 
address from the two houses of the Imperial Parlia
ment, constitutional practice requires that, in any such 
addrefls," the acts of misconduct which have occasioned 
the adoption thereof ought to be recapitulated, in order 
to enable the sovereign to exercise a constitutional dis
cretion in acting upon the advice of parliament." i 

This wholesome rule is imperatively insisted upon 
by the Crown in all addresses from colonial legisla
tures for the removal of judges appointed under a 
similar parliamentary tenure. In cases where it has 
been disregarded, the Crown has refused to give effect 
to the address, though passed by a colony enjoying 
"responsible government." And this because" in dis
mit->sing a judge, in compliance with addresses from a 
local legislature and in conformity with law, the queen 
is not performing a mere ministerial act, but adopting 
a grave responsibility, which her Majesty .cannot be 
advised to incur without satisfactory evidence that the 
dtsmissal is proper." k 

The resolutions passed by the Seilate and House of 
Commons of Canada, in 1878 and 1879, substantially 
agree in declaring that the dismissal by tpe.li~utenant-

t Todd, Parl. Govt. 
p. 257. 

J Ibid. vol. ii. p. 744. 
k Ibid. vol. ii. p. 763. 

vol. i. Sir F. Rogers' memorandum, in 
Commons Papers, 1870, vol. xlix. 
p. 440. 

And see 
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governor of Quebec of his ministers, on 1{arch 2, 1878, 
was under the circumstances unwise, and subversive 
of the constitutional principles upon which responsible 
government should be conducted. · 

This assertion is, in itself, extremely vague and am
biguous. It does not explain why the dismissal w!ls 
"unwise," or in what respect it was "subversive of the 
position of ministers under responsible government." 

We are, therefore, compelled to conclude that the 
action' taken for the removal of ~ieutenant-Governor 
Letellier was at variance with constitutional law and 
precedent, as well as contrary to the spirit and intent 
of the British North America act; inasmuch as it was 
initiated by parliament and not by the executive go
vernment, and did not set forth the particular acts of 
misconduct for which his removal was deemed to be 
necessary. 

If we go behind the formal resolutions of parliament, 
and inquire into the reasons urged by the advocates of 
these resolutions for their adoption, we find it alleged, 
as a primary motive to justify the dismissal of the lieu
tenant-governor, that, by his dismissal of his ministers 
at a time when they were able to command a majority in 
parliament, he had exercised an arbitrary and obsolete 
power, whi<ili was incompatible with the recognition of 
responsible government. The leader of the opposition 
in the Commons, in advocating the adoption of the 
resolution against Governor Letellier, said that, "in 
England, the power of dismissal of a government haov
ing the confidenc~ of parliament is gone for ever, and 
that, if it is .. gone there, it ought never to have been 
attemptoo \O be introduced in a colony under the British 
Crown." 1 • • , 

It is scarcely necessary to point out, to any attentive 
reader of this treatise, that this rash and ill-considered 

1 Canadian Hansard, Aprilll, 1878, p. 1894. 
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declaration h11s no warrant, either in theory or practice. 
In our preliminary ch£tpter, we have described the pre
cise powers of the sovereign in relation to her ministers 
and parliament, as the same have been•defined by emi
nent British statesmen of our own day. The reserved 
p~wers of the Crown, which like all prerogatives are 
held in trust for the benefit of the people, are therein 
clearly shown to include the right of appealing, ·at all 
times, from a ministry, strong (it may be) in the pos
session of the confi<lence of the exiF>ting parliament, to . 
the electorate, whose decision must ultimately prevail. 
Meanwhile, the Crown is constitutionally competent to 
dismiss any ministry in whom the sovereign is no 
longer able to confide, and invite the assistance of other 
ministers who are willing to be responsible for this act 
of the Crown.m To deny to the sovereign the posses
Rion of these reserved powers- however seldom it may 
be needful to exercise them -would be, in effect, to 
destroy the strength and vitality ()f the monarchy. 

And this is equally true of the powers of a governor 
in the colonies of Great Britftin. 

The right of a governor, or lieutenant-governor, to 
dismiss his ministers, when he has ceased to have confi
dence in them, is undeniable; and that right is not im
paired by the fact of their being able to €ommand a 
majority in the representative chamber. This principle 
has been repeatedly affirmed in colonies under respon
sible government,n and it is now placed beyond the 
re<ach of cavil by the corroborative testimony of her 
Majesty's secretary of state for the colonies in the Letel~ 
lier case, that "there can be no doubt tliat [the lieu~ 
t!ilnant-governor of a province J has an u~qv.e~tionable 
constitutional right to dismiss his minis,ters.if, from any 
cause, he feels it incumbent upon him to do so." 0 

m See ante, pp. 13, 20. 
" See post, p. 432, et seq. 

o See ante, p. 411. 
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This abstract•right being admitted, we ~ay go further 
and declare that it is the bounden duty of a governor 
to dismiss his ministers, if he believes their policy to be 
injurious to theo public interests, or their conduct to be 
such, in their official capacity, that he can no longer 
act with them ~armoniously for the public good. B_ut 
before a governor proceeds to this extremity, at least 
towards a ministry having the confidence of the Assem
bly, he should be assured that he can replace them by 
others, who will be acceptable to tl?e country and to the 
Assembly, as well as to himself, and who will be prepared 
to assume ·full responsibility for his act in effecting the 
change of government. 

By a dissolution of the Assembly, consequent upon a 
change of ministry, this question is brought directly 
under the review of the constituencies. 

In the Letellier case, the province of Quebec-· which 
was the only part of the dominion directly interested 
in the wisdom of the lieutenant-governor's act in the 
dismissal of his ministers- ratified the same by the 
support which they afforded to M. Joly, the minister 
who became constitutionally responsible for the action 
of the lieutenant-governor. 

To revert for a moment to the votes of censure against 
Governor Letellier, which we have characterized as 
"vague and ambiguous." It is noticeable that' these 
votes, whenever they were proposed, and whether they 
were negatived or affirmed, were invariably decided as 
strict party questions. This fact leads us to oqject, still 
further, to the proceedings in this case, and to deprecate 
any reliance upon it, as a precedent for further guidance. 

Such •qlle~tions should always be determined upon 
broad groUlldS of justice and of public policy, wholly 
irrespective of party proclivities. While it may be un
necessary that a governor should be pointedly charged 
with gross moral or political misdeeds, and while the 
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removal of a .governor may undoubtedl:r be advisable 
on less personal considerations, yet there should be at 
least the security against political oppression which is 
afforded by' insisting tlmt a vote in comloemnation ought 
not to be affirmed or rejected upon strict party lines. 

Jt may be said, however, that the unanimous defence 
of M. Letellier by his own political friends was in itself 
a presumption that he had been unduly influenced by 
party bias in his official conduct, instead of uniformly 
exhibiting the neutr!tlity which is essential to the posi
tion of n constitutional governor. And Sir John A. 
Maedonnld in his memorandum on the case, presented 
to the governor-general after the last n,dverse vote in 
the House of Commons against Governor Letellier, 
says that his removal would be " a warning to nll future 
lieutenant-governors to exercise their powers as such 
with the strictest impartiality. As M. Letellier has 
been the 'first, in the case of his removal, he will proba
bly be the last partisan lieutenant-governor, and all 
future· trouble from tlutt source may be considered as 
at an end." P 

If this had been M. Letellier's offence, why was not 
the chitrge of partiality and political preferences dis
tinctly formulated against him, and his sentence of 
disrni8sal based upon proof of the same? iluch proof, 
if it existed, could not have been difficult to procure, 
and for the credit of the country, as well as in view of 
the importance of establishing a great constitutional 
pr~cedent upon an adequate and unimpeachable founda
tion, it should have been adduced on.this occasion, and 
the order in council for M. Letellier's reinoval predi-
cated upon it. • 

Instead of this, the order in council, eqt~~lly with the 
resolutions upon which it was professedly founded, was 

P Commons Papers, 1878-79, C. 2445, p. 110. 
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vague and inc}eterminate. In effect it. was a mere 
assertion that, in the opinion of the political allies of 
the dismissed ministers and of the political opponents 
of those who h~d been placed in power by the act of 
the lieutenant-governor, "his usefulness was gone ! " 

It is true that a vote of want of confidence in an 
existing administration may properly be passed "in 
either house of parliament, without it being necesl'lary 
to assign any reasons for the same.q But votes of this 
description are essentially politiool, and are always 
carried ·by party majorities. They express the general 
feelings of those who support them, whilst the particu
lar reasons which influence the majority of members 
may materially differ. 

But it is contrary to the first principles of justice, 
and in opposition to the establit>hed usage of parliament, 
to entertain criminative complaints against individuals 
except for cause assigned, which cause should be the 
assured warrant of its own sufficiency, upon proof of 
the complaint being substantiated! 

Apart from all personal considerations, and aside 
from the question whether M. Letellier's conduct was 
uniformly disdreet and unobjectionable, there is another 
a pect in which this case must be examined. 

Bearing .in mind the importance in our confederate 
system of preserving intact provincial rights, and the 
obvious peril of any undue or arbitrary interference 
therewith by the federal government, we must inquire 
whether the action of the lieutenant-governor in dis
missing his ministers was so manifestly unwise and 
unnecessary as to justify the interposition of dominion 
authoricy for its condemnation. 

It is not~rious that, if the forms of the house. had 
permitted, the majority of the House of Commons who 

q See Todd, Pari. Govt. vol. ii. p. 396. r Ibid. vol. i. p. 354. 
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negatived the motion of censure agai1st Governor Le
tellier on Ap~il 11, 1878, would have directly asserted, 
in bar of this proposition, the undeniable principle of 
non-intervention by the federal government in a matter 
of provincial concern.s But the motion was offered as 
an amendment upon going into committee of supply,~ 
when by parliamentary usage no further amendment is 
aJlowable; otherwise, had it been possible to raise a 
distinct issue upon this principle, it would have been 
difficult and injudidous for any Canadian statesman to 
have committed himself to an open repudiation of it. 

In the Senate, however, no such hindrance existed. 
'!'he minority in that chamber were of the party of the 
majority in tho Commons. They, therefore, failed to 
prevent the passing of the resolution censuring the 
lieutenant-governor. But they placed on record their 
reasons. for o~jccting to the vote by an amendment 
which declared that, under the rule of our constitution, 
the federal and the provincial governments, each in 
their own sphere, enjoy responsible government equally, 
sepamtely, and independently; therefore, under exist
ing circumstances, this house deems it inexpedient to 
ofier any opinion on the recent action of the lieutenant
governor of the province of Quebec or of his late 
ministers.t • 

This view of the case was consistent and statesman
like. It did not ignore the propriety of a dominion 
secretary of state addressing words of caution and 
advice to a lieutenant-governor, whenever it might 
appear suitable and expedient. But jt deprecated co
ercive interference, in any matter plainly• and exclu
sively within the domain of provincial rights_. • 

If any just cause of offence or complaini.had ansen 

• M. ,Jo1y's letter to the colonial secretary of May 22, 1Si9, Commons 
PaperK, ].878-79, C. 2445, p. 122. 

t See ante, 'p. 408. 
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out of the COfduct of Lieutenant-Governor Letellier 
towards his la~e ministers, the Legislative Assembly 
of the province were competent to afford redress. 
The J oly administration, which succeeded to office, 
ther~by assumed entire responsibility for the act of 
the lieutenant-governor, in dismissing their predeces
sors. If only •that ministry had been compelled to re
sign, - either by the vote of the Assem.bly or as the 
result of an appeal to the people,- the governor must 
have recalled his late advisers. BJ.1t, by the dissolution 
of the legislature which ensued, the electoral body of 
the province ratified the action of M. Letellier, and 
upheld him in the exercise of his lawful prerogative. 

We are free to admit that the responsibility which, Lieute-
. A . 1. nant-go-

under the Brit1sh North menca act, a reutenant- vernors 
· t th 1 · "l accounta· governor mcurs o e governor-genera In connCI l>Ic to do-

renders him amenable to the dominion government for miuion go-
vernment. 

his conduct in office ; and that, upon all needful occa-
sions, that government may interpose, either to correct 
irregularities, to counsel in emergencies, or, if necessary, 
to remove an incompetent or untrustworthy governor, 
before the expiration of his ordinary term of service. 

But, in the discharge of this duty, in a system so , 
complex and delicate as that of the Canadian confede
ration, grE'Jlt caution and forbearance must be observed, 
so as to avoid the suspicion of party influences, or of a 
disposition to encroach upon provincial rights of self
government. 

An officer of the eminent position and responsibU-ity • 
of a lieutenant-governor should be placed beyond the 
reach of pitrty strife. His own reputation as a public' 
man w~ll .always depend upon his unswerving impar-
tiality an<! ·entire freedom from party bias. But he 
ought not to be exposed to political assaults for his 
official conduct. And it should not be in the power 
of a defeated minority in his own province to assail 
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a lieutenant-g?vernor or his responsib~ advisers by 
appealing against them, o·n party groutds, to a sym
pathizing majority in the dmninion parliament. 

Every individual in the community i.s interested in 
sustaining the office of lieutemmt-governor, and in se
curing for its occupant an independent and non
pofitical tenure. It is, therefore, clear·tliat the "cause 
assigned" for the removal of a lieutenant-governor 
should be wholly irrespective of party considerations 
or of political predil~ctions7 and should be sufficiently 
weighty and unequivocal to command the suffrages of 
all parties, in the event of an expression of the opinion 
of the dominion parliament being invited upon such an 
act. 

The law which prescribes that notification of the 
order in council for the removal from office of a lieu
tenant-governor, and of the cause thereof, shall be 
communicated, witn as little delay as possible, to the 
Senate and House of Commons of the dominion_ un
doubtedly empowers either house to express its opi
nion or to tender advice to the governor-general, not 
merely in reference to such removal, but also upon any 
question that may appropriately arise out of the appoint
ment of a lieutenant-governor, or in regard to his exe
cution of his trust. • 

But, when we note the jealous care which is appa- · 
rent throughotit the British North America act to 
define and regulate the exercise of the " exclusive 
powers " assigned by that statute to the provincial 
governments,- whether those power~ appertain to the 
executive or to the legislature, -it is m-anifest that 
it was the intention of the Imperial Parliament to 
guard from invasion all rights and powers .exclusively 
conferred upon the provincial authorities, and to provide 
that the reserve~ right of interference therewith by the 
dominion executive or parliament should not be exer-
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cised in the i;erests of any political pa~ty, or so as to 
impair the prmciple of local self-government. Prior 
to confederation, this principle was earnestly and suc
cessfully conte~ded for, as a restraint upon 1mdue inter
ference by the imperial authorities in matters of local 
concern. It is no less essential now, when the diverse 
interests of s;parate provinces, he1:etofore independ~nt 
of each other, require to be harmoniously combined,
without infringing upon the freedom of any govern
ment within the sphere of its confltitutional powers,
so as to ensure unity and co-operation for the common 
good. 

Hence, we conclude that the reserved right of the 
dominion government to remove a provincial lieutenant
governor from office should only: be used upon grave 
emergencies,- so obviously irrespective of party con
siderations as to secure the consent of all impartial 
statesmen,- and moreover when it is clear that the 
removal can be effected without detriment to the prin
ciple of local self-government. 

The abstract right of deliberation, and of conse
quent action thereupon, which is undeniably possessed 
by the two houses of the dominion parliament, upon 
all matters which affect or concern the welfare of the 
Canadian •people, is likewise subject to limitation and 
restraint, by the constitutional law of the confederation. 
And it is equally incumbent upon the dominion par
liament, as it is upon the governor-general in council 
and upon the governor-general in his capacity oi an 
imperial officer,.representing in Canada the authority 
of the Crown, to respect and uphold the federal rights, 
secured t~ the several provinces by the British North 
America a~t; and to abstain from encroaching upon the 
same, and from any undue interference therewith.u 

u See Earl of Dufferiu's despatch 15, 1873; p. 1'6. (Canada Commons 
to the colonial secretary, of Aug. Joumal, vol. vii. p. 27.) Earl of 
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Free discussion in the parliament o\ the dominion, 
upon all Canadian questions, is a con\titutional and 
indisputable privilege, the exercise of which may be 
oftentimes -productive of a good undersiJt,nding between 
conflicting parties, even in regard to questions which 
are undeniably of provincial concern. But the houses 
o.rpttrliament ought to refrain from any overt acts, and 
even from the formal enunciation of any opinion, in 
respect to matters which do not come within the sphere 
of their jurisdiction. as a federal legislature. It is to 
their cautious and timely forbearance, in deliberation. 
and action, that the Imperial Houses of Lords and Com
mons are mainly indebted for the weight and int1uence 
which are justly attributed to their debates, upon ques
tions which do not immediately affect British interests, 
and where their principal aim is to g1.1ide and enlighten 
public opinion in other countries, without assuming a 
right to dictate, or to interfere with the absolute fi·ee
dom of independent powers.v 

Carn:trvou, Hans. Deb. vol. clxxxv. v See Todd, Parl. Govt. vol. i. p. 
p. 56;3. New Brunswick School 619, vol. ii. p. 730. 
case, ante, p. 346. 
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CHAPTER IV. 

PART III. 

LOCAL SELF-GOVERNMENT IN • THE COLONIES. 

a. Colonial rights of self-government in loeal affairs, and the 
position of a governor in relation thereto. 

"RESPONSIBLE government" was avowedly introduced 
into the colonies of Great Britain for the purpose of 
reproducing in them a system of local self-government, 
akin to that which prevails in the mother country, and 
to relieve the colonies from imperial interference in 
their domestic or internal concerns. 

To effect this desirable result, no material alteration 
was necessary in the structure of colonial institutions. 
The needful change was accomplished, as we have seen, 
by instructions from the Crown to the several colonial 
governments, directing that, for the future, public affairs 
in the colony should be administered in conformity 
with the p,.inciples of ministerial responsibility which, 
since the Revolution of 1688, have been engrafted upon 
the British Constitution."' 

The advocates of colonial reform had long striven 
to obtain such a modification in the methods of colonial 
administratLon a~ would confer upon British subjects 
in the colonies similar rights of self-government to 
those enj<'y~d by their fellow-citizens at home. This 
boon it wa~ the expressed desire of the imperial go
vernment to bestow, so far, at least, as was compatible 
with the allegiance due to the Crown. 

" See ante, p. 26 ; and Merivale on the Colonies, ed. 1861, p. 636. 
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The new p~lity granted to the colon(es was not in
tended, however, to effect a fundamentaJ change in the 
principles of government, by substituting democratic 
for monarchical rule. It was designecl to extend to 
distant parts of the empire the practical benefits of a 
parliamentary system similar to that which exist'l in 
th~~ parent state, and thus to render political institu
tions in the eoloni?s, as far as possible, "the very image 
and transcript" of those of Great Britain. 

'l'he British government is a limited monarchy, where
in the sovereign has certain constitutional rights and 
a defin()d position. 

In the Rubstantial reproduction in a British colony 
of the imperial polity, the governor must be regarded 
not merely as the representative of the Crown in mat
ters of imperial obligation, but as the embodiment of 
the monarchical clement in the colonial system, and 
the source of n11 executive authority therein.b 

Our colonial institutions, derived from and identical 
in principle with those of the mother country, are 
CR8entia1ly monarchical, and whatRoever duties or rights 
appertnin to the Crown in the one are equa.lly ap
proprinte and obligntory in the other. In the con
stitutional monarchy of Great Britain, there is no 
opportunity or justification for the exerci.<;e of per~ 
sonal government by prerogative. The Crown must 
always act through advisers, approved of parliament, 
and their policy must always be in harmony with the 
seatiments of the majority in the popular chamber. 
With this important limitation, howJ'lver, the British 
monarch occupies a position of authority atid influence, 
and is a weighty factor in the direction of pu"li0oaffairs; 
exercising his high trust for the welfare oi j:,he people, 
and as the guardian of their political liberties. 

b See ante, p. 28. 
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These elemell.tary maxims of the Britisp. Constitution 
have been fulfy set forth in the earlier pages of this 
treatise, and the precise relation of the sovereign, in 
the mother country, to her ministers and to ·parliament, 
have been therein carefully explained. 

In applying these general principles of imperial ad· 
ministration to our colonial system, a constih1tional go
vernor should (as expressed by Earl Grey) make " a 
judicious use of the influence rather than of the autho
rity of his office." c Moreover, it.is undoubtedly true 
that a governor, in colonies possessing parliamentary 
institutions, following the example of the sovereign, 
whose representative and minister he is, in his pre
scribed sphere and jurisdiction, should, as a general 
rule, refrain from personal interference with his mi
nisters in their direction of local affairs. This is in 
accordance with -the well-known axiom of colonial re
sponsible government, first enunciated by Lord John 
Russell when secretary of state for the colonies, that 
"in all matters of domestic policy, the colony should 
be governed according to the well-understood views 
and wishes of its inhabitants, as expressed through 
their representatives in the legislature;" and it is in 
conformity with the royal instructions for the guidance 
of govern~s in colonies under responsible government, 
which state that, under such circumstances, "the con
trol of all public departments is practically placed in 
the hands of persons commanding the confidence of a 
representative legislature." d • 

This rule of n,pn-interference, on the part of a con
stitutional governor, in matters of local concern, is sub
ject, h()w~ver, to certain limitations, which are identical . 

• 
c See Governor Bowen's de- d See Cbmmons Papers, 1866, 

spatch to the Earl of Carnarvon, of vol. l. p. 7 40; and the Colonial 
Sept. 19, 1877: Commons Papers, Regulations, 1879, sec. 4. 
1878; c. 1982. 
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in principle wjth the usages which defin\ and regulate 
the duties of the sovereign at home. 

Firstly, the governor is the especial guardian of the 
law, and must never sanction any mionisterial act or 
proposal which infringes upon an existing law. 

Secondly, the governor, like the queen herself, is 
bo;md to be satisfied as to the wisdom m~d political ex
pediency of every act or proceeding advised by his 
ministers, before he ratifies and sanctions the same 
with the authority which appertains to his office. 

To enable the governor to form sound and intelligent 
conclusions in regard to every question of stnte policy, 
or act of administration submitted to hint for his appro
val, it is essentiDJ that the fullest information should be 
communicated to him in relation to the same; that he 
should be free to criticise, discuss, and suggest altera
tionR thereupon ; and likewise that he should himself 
be at liberty to propose, for the consideration and con
currence of his ministers, any matter or thing which he 
might deem to be proper for governmental action. 

While it should be the continual aim of a constitu
tiona,l governor to co-operate cordially with his minis
ters for the time being, irrespective of personal inclina
tions or of party preferences, should he be unable to 
agree with them upon any matter affecting .the public 
interests which he may consider to be of sufficiently vital 
consequence to justify such an extreme measure, he is 
always entitled, as n last resort, to dismiss them from his 
cou.nsels, and to have recourse to other advisers. By 
the exercise of this reserved power, upon suitable occa
sions, the full benefits of monarchical government are 
guaranteed to the people. And the necessizy rmposed 
upon the governor under such circumstan~es that he 
should be able to secure the assistance of other minis
ters, who are willing to become responsible for his acts 
in the dismissal of their predecessors'; together with 



COLONIAL RIGHTS IN LOCAL AFFAIRS. 433 

the obligation lmpos~d upon the new ad1pinistration of 
obtaining a ra: ification of their conduct and policy by 
the local parliament, either with or without a. direct 
appeal to the lfonstituencies by a dissolution of the 
smne,- affords an ample warrant that these constitu
tional powers will be wisely used, and solely for the 
public good." • • 
, This doctrine may be illustrated by reference to the 

following extracts from despatches from her .Majesty's 
secretary of state for the colonies t(j colonial governors: 

Thus, on March 26, 1862, the colonial secretary (the Duke 
of Newcastle) wrote as follows to the governor of Queensland 
(Sir G. F. Bowen):-

"The general principle by which the governor of a colony 
possessing responsible government is to be guided is this: 
that, when imperial interests are concerned, he is to consider 
himself the guardian of those interests; but, in matters of 
purely local politics, he is bound, except in extreme cases, to 
follow the advice of a ministry which appears to possess the 
confidence of the legislature. But extreme cases are those 
which cannot be reduced to any recognized principle, arising 
in circumstances which it is impossible or unwise to anticipate, 
and of which the full force can, in general, be estimated only 
by persons in immediate contact with them." 

The Duke of Newcastle, however, defined the "extreme 
cases" referred to by him as "such extreme and exceptional 
circumstance?:; as would warrant a military or naval officer in 
taking some critical step against or beyond his orders. Like 
such an officer, the governor, who took so unusual a conrse 
in the absence of instructions from home, would not be neces
sarily wrong, but he would necessarily act at his own pe•il. 
If the question were one in which imperial interests were con
cerned, it wo~ld b~ for the home government to consider 
whether ~is exceptional measure had been right and prudent. 
If the questiop were one in which colonial interests were 
alo1;1e or prin~ipally concerned, he would also make himself, 

e See ante, pp. 40, 336, 420, and post, pp. 446, 448, 453. And see the 
Nineteenth Century, for December, 1878, p, 1063. 
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in a certain s~nse, responsible to the col~nists, who might 
justif.y the course he had taken, and even 1\rove their grati
tude to him for taking it by supporting him against the mi
nisters whose advice he had rejected; but who, on the other 
hand, if they perseveringly supported those ministers, might 
ultimately succeed in making it impossible for him to carry 
01~ the government, and thus, perhaps, necessitate his recall." 

Tlte Duke of N ewcastlc added these significant remarks:...,.
"In granting responsible government to the larger colonies 
of Great Britain, the imperial government were fu1ly aware 
that the power they g•anted must occasionally be used amiss. 
But tlwy have always trusted that the erTors of a free govern
meut would cure themselves; and thnt the colonists would be 
led to exert greater energy and eircnmspection in legislation 
and government when they were made to feel that they would 
not he rescued from the consequences of any imprudence 
merely affecting themselves by authoritative intervention of 
the Crown or of the governor.'' r 

On Nov. 20, 1866, Lord Carnarvon, the then colonial 
secretary, addressed a despatch to Sir G. F. Bowen (go
vernor of Queensland), which not merely endorses the 
general principle embodied in the preceding extract, 
but also refers to an important point of constitutional 
practice, ariRing out of the, relations of a governor to 
his responsible ministers :-

I have given my best consideration to the question which 
you have asked, ''whether it is requisite or desii·able, in colo
nies possessing parliamentary government, that the consent 
of the governor (as of the sovereign in England) should be 
previonsly obtained by his ministers to their most important 
mhsures, especially to the introduction by them of any bills 
of an extraordinary nature, whereby th~ prerogative of the. 
Crown, or the rights and property of British s~bjects resident 
elsewhere, or the trade of the United Kingdom, or.other im-
perial interests, may be pn'1jndiced. • 

• 
f Quoted in Sir G. F. Bowen's August, 1878, C. 2173, p. 70. And 

despatch to the secretary of state, df see Victoria Pari. Papers, 1878, no. 
May 8, 1878; Commons Papers, 27, p. '"(. 
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There can be ~o doubt that it is most desirable that the 
ministers should, obtain the governor's previous concurrence 
in their most important measmes, especially when they are 
of the character indicated in your present despatch. 

It is obvious t!1at without a full knowledge on the part 
of the governor of the measures wl1ich his responsible minis
ters intenu to propose to the representative Assembly of tl;te 
colony, and an assent on his part to their introduction, so far 
as he can properly give such assent, there cannot exist that 
frank and confidential relationship between the governor and 
his advisers which must oe always conducive to the harmo-
nious working of government. • 

I am, however, unable to say that it is indispensable that 
this concurrence should be obtained, or that governors are 
bound to enforce the practice. 

I am advised that there is no law or rule which renders in
dispensable such a practice in England, except when a mea
sure is in progress affecting the rights of the Crown ; and in 
this case the rule applies to private members as much as to 
the government of the day. With this qualification, no ex
ception would be taken in parliament to a measme proposed 
by a minister of the Crown on the grmmd that it is alleged 
or even admitted not to have received the previous assent of 
the Crown. Whether it has or not been submitted to the 
sov~reign, is a matter between the sovereign and the minister. 
In practice, no doubt, the sovereign, if he disapproved of a 
measure introduced by his ministers, 'vould have the consti
tutional right to dismiss them; but whether he would choose 
to exercise th1s right would depend upon other constitutional 
considerations bearing on the expediency of a change of mi
nisters. 

This being the relation of your executive council towards 
yourself, as representing the sovereign authority of the queoo, 
I think that you are at liberty, or rather that you would be 
bound in faimOis, to •inform them of the course you proposed 
to take respecting any particular measure proposed by them, 
whether by ~v~ng it, when passed, the assent of the Crown, 
by refusing thnt assent, or by reserving it for the significa
tion of her Majesty's pleasure.fi 

g Queensland Leg. Assem. ready co'hsidered the circumstances 
Votes, 1867, p. 84. ·we have al- under which a governor would be 
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But while ';it is the desire of her Mljesty's govern
ment to observe to the utmost, the J:h'inciple which . 
establishes ministerial responsibility in the administra
tion of colonial affairs, ... nevertheloos, it is always 
the plain and paramount duty of the queen's represen
tative to obey the law, and to take care .that tho autho
rit,y of the Crown, derived to his ministers through him, 
is exercised only in conformity with the law." 11 

An instance of the strictness with which this principle 
is nwintained by tl~ imperin.l government, and of the 
Berious consequences attending upon any deviation 
therefrom on the part of a colonial governor, is afforded 
in the case of Sir Charles Darling, who was recalled from 
his post as governor of Victoria, in 1866, because of 
his departure from the rule of conduct prescribed by 
the queen's government, of a rigid adherence to law 
in an aft<tirs of state.i 

Another remarkable and instructive exemplification 
of the same principle occurred in New South VVales, 
under the following circumstances:-

Responsible government was introduced into New South 
W:1les in 18GG. Three years afterwards, the frequent delays 
which [tttcuded tho pas~:~ing of the estimates gave rise to an 
irregular practice of permitting public expenditure to be in
curred under the authority of the governor in c~uncil, punm
ant to votes of credit and resolutions of the Assernbly, in 

('anticipation of. the passing of appropriation acts by the local 
parliament. This practice continued to be observed until 
the appointment of the Earl of Belmore to be governor, in 
1~7. 

No sooner had Lord Belmore assumfid the reigns of go-

justified in refusing his assent to 
bills proposed to be submitted by his 
ministers to the local legislature; 

·see ante, p. 134, et seq. 
h Mr. Secretary Caldwell to Go

vernor Sir C. Darling, January 26, 
1866; Commons Papers, 1866, vol. 
1. p. 697. 

i Particulars of this.case have 
been already giv,tn': see ant:, pp. 
103-108. See alSi> the repnmand 
administered to Governor Bowen, 
in 1878, for failing to uphold the 
supremacy of the law at all ha
zards: post, pp. 508, 511. 
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• vernment than he immediately turned his atJ;ention to this 

matter. He pelceived the grave objections to the continu
ance of a practice so' unlawful, and was k~enly alive to the 
personal responsi14ility which he himself incurred by issuing 
his warrant to authorize expenditure which had not been 
sanctioned by both branches of the legislature. 

He accordingly wrote to the colonial secretary (the Duke 
of Buckingham) for instructions, as to whether he was le
gally and constitutionally competent to exercise a discretion
ary power, under such circumstances, as had been done by his 
predecessors in office since 1858. • 

In reply, he was informed that a governor could not le
gally authorize the expenditure of public money, without an 
appropriation act ; and that he was bound to refuse to sign a 
warrant sanctioning any such expenditure which had not 
been authorized by law. But that, as in England so in New 
South vV ales, occasions of supreme emergency might arise, 
which would justify a departure from ordinary rules, and 
wherein, upon the advice and responsibility of his ministers, 
and after a careful consideration of the particular circum
stances, the governor might exercise such an authority. 

Every m1se of this kind must be determined on its own 
merits ; but, as a rule, the secretary of state >vas of opinion 
that such irregular expenditure could only be justified, "first, 
on the ground of necessity; or, secondly, on the ground that 
it is sure to be subsequently sanctioned,- joined to strong 
grounds of expediency, even though short of actual neces-
sity." j • 

A few months afterwards, Governor Belmore again ad
dressed the colonial secretary on this subject, alleging that 
the Legislative Council of the colony had taken umbrage at 
certain unauthorized expenditure which had been avowedly 
incurred by government, without an act of appropriation ; 
and that the counci! had protested against the proceeding, as 
being "derog~ory to the privileges of parliament, and sub
versive !1f tj.te constitution." 

The gover~or explained that, in this instance, the payment 
had been merely of certain official salaries, in anticipation of 

j Secretary of State's despatch to Governor Belmore, of Sept. 30, 1868; 
in Commons Papers, 1878, C. 2173, .P· 117. . 
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• • the appropriati.on act, the passing of which had been inad-
vertently delayed by a parliamentary adjourrfrnent ; and that 
there had been no intentional infringement of the privileges 
of the Legislative Council. • 

The colonial secretary (Earl Granville), in a despatch 
dated J uue 16, 1869, pointed out that any such proceeding 
wa,s ttt variance with the instnwtions containt)d in the forego
ing despatch from the Duke of Buckingham; and observed 
that a temporary inconvenience to certain civil servants could 
not be regarLled as "an unforeseen emergency," or as a case 
of expedicucy that would justify a violation of law. He 
added tlmt, "exuept in case of absolute a~1cl imrnecliate ne
cessity (suuh, for example, as the pre:;ervation of life), no 
expenditure of public money should be incurred, without sanc
tion of lltW; unle:;s it may be presumed not only that Loth 
branuhe:; of the legit-Jlature will bold the expenditure itself 
unobjectionable, but also that they will approve of that ex
penditure being made in anticipation of their consent." 1' 

Upon the governor communicating thi::; despatch to his 
miui::;Lcrs, they sent him in reply a. minute, which, while ex
plaiuiug tho practice heretofore pursued in such cases, was in 
effect a protc;;t ag<Lin;;t tho instructions issued by her Ma
jc:;ty's ;;eurutar,y of st<tte to the governor, as beiug an interfe
l'Cuee, in a, matter of loen.l conccrn, with their responsibility 
as minister:; of the Crown and reprct-Jentatives of the parlia,
ment allll people o.f New South Wales, upon a question hav
ing no relation to imperial interests. 

Hi:; Excellency forwarded this minute to the c,olonial secre
tary, who, iu a despatch dated Jan. 7, 1870, commentecl upon 
it. Admitting unreservedly tlmt the matter in hand wrts a 
purely local question, her Majesty's govemment were never
th~less anxious that the governor's conduct should be in 
conformity with the public will, "when constitutionally as
certained.'' That will was authoritatively-expressed'" through 
two channels,- the legislature and the exe"butive govem
ment." The governor was justified in acceptin$, as the in
terpreter of the public will, a ministry presutq,ecl to possess 
the confidence of the legislature. But, if the law required him 
to do one thing, and his ministers ~ecommended him another 

k Commons Papers, 1878, C. 2173, p. 119. 
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• course, it was his plain duty to obey the la~; and it would 

be idle to objedt that such obedience was unconstitutional; 
for the governor is himself a branch of the legislature. 

In a case of e~ergency, it might become necessary to over
step the law; but some one must decide whether, in fact, 
such a contingency had arisen. The ministry claim that they 
should determioo this question. " But, so long as the letter.of 
the law imposes on ' the governor' the responsibility of pre
venting a breach of the law, this duty must be fulfilled by 
him. The personal responsibility of the governor in no way 
absolves him from attaching great wwight to the opinions of 
his ministers, in respect to fact, law, or expediency." But 
"he remains, in the last resort, the judge of his own duty, 
and is not at liberty, on the advice of his ministers, ... to 
commit an act contrary not only to the letter but to the spirit 
of the law." 

The secretary of state was therefore unable to recall the 
instructions already given on this subject. The governor 
was bound to obey the law, even if adherence to his instruc
tions should bring him into collision with his minit\ters. A 
difference with them would render it necessary to ascertain 
the wishes of the colony. The colony would probably pro
nounce in favour of retaining the personal sanction of the 
governor (in addition to that of the ministry) as a useful 
obstacle against unauthorized expenditure. 

But if both branches of the legislature should agree to dis
pense with this injunction of the law, and desire that the 
governor sh,puld hereafter be guided by the advice of his mi
nisters in the performance of this duty, her Majesty's govern
ment would not object to this conclusion, and would then free 
the governor from personal responsibility in the matter. 

Lord Belmore, in a despatch elated May 10, 1870, informed 
the colonial secretary that he had caused the foregoing' de
spatch to be communicated to the local parliament, and that 
a bill had beln passed, which, though it did not relieve the 
governru· o' personal responsibility in regard to public expen
diture, woul~·establish a better system for the receipt, custody, 
and' issue of the public moneys, and provide for the audit of 
the public accounts. His Excellency added that he had noti
fied his ministers that it would be incumbent upon him to 
obey the instructions of the secretary of state "at all risks." 
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He had also su~ested certain changes in th~ present mode of 
issuing public money, which it would be desir&.ble, in the pub- . 
lie interest, to adopt. And he had plainly stated his convic
tion that it was the duty of the people of the colony, not only 
to support the governor in the onerous responsibility which 
devolved upon him of controlling unauthorized expenditure, , 
hut that they should facilitate his pcrformaLioce of the same. i 

It is gratifying to know that the discussion of this difficult 
question did not impair the cordiality which should always 
subsist between the governor and his re~ponsible advisers.1 

But, while a constitutional governor iR bound to insist 
upon a strict conformity to law on the part of his 
rer<ponsible advisers in every act of administration, he 
is equally bound on his own behalf to afiord to his 
ministers for the time being a cordin,l support and 
co-operation. This support should be entirely irre
speetive of party predilections. A governor, like the 
sovereign whom he represents, is removed out of the 
political arena, and placed above and beyond its strifes 
and temptations. His first duty is to be impartial and 
just to all, and, while he refrains from any act which 
eould possibly be regarded as indicative of personal 
preference to either political party, he is in a position 
to exert a moderating ~1nd conciliatory influence with 
both pn.rties. This will enable him at all times to bring 
an even and unbiassed judgment to bear l'tpon whttt
ever may need to be submitted for his consideration 
and approval.m 

..Mere matters of ordinary routine in the administra
tion• of ppblic business, which under the old colonial 
polity were settled by the governor,• or 1t any rate 
submitted for his sanction, are, under responsible 

• 
1 Commons Papers, 1878, C. 

2173, pp. 119-132. 
m See despakh to Governor 

Bowen, of Victoria, from the co
lo_nial secretn,ry (Earl Carnarvon) 
of Nov. 16, 1876, and others to the 

• . 
same effect, quoted • in Gove~nor 
Bowen's despatch, of Sept. 19, 
1877, aud Secretary Sir .M:. Hicks
Beach's despatch, of Feb. 28, 1878, 
approvi11g of the same : in Com
mons Papers, 1878, C. 1982. 
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government, di~posed of at once by th¥ minister in 
charge of thtl department immediately concerned 
therein. But all documents which require the indivi
dual action of the governor- such as warrants upon 
the treasury, deeds for signature, applications for re
missions of pu.nishment and the like- should be Sllb
mitted to him in proper course through a minister of 
the Crown.n 

In colonies under responsible government, " the 
governor takes no part in the settlement of the esti
mates, which are prepared by the responsible ministers 
at the head of the several departments of the public 
service." His signature to a message to enable the 
Assembly constitutionally to take into their considera
tion any proposed vote of public money is, therefore, 
under ordinary circumstances, " a formal act,'' which 
does not necessarily express or imply a personal opinion 
with regard to the policy of the proceeding which, 
upon the advice of his ministers, he has thus initiated 
and authorized.0 

Bearing in mind this rule, Governor Bowen, of Victoria, on 
&pt. 19, 1877, telegraphed her Majesty's secretary of state 
for the colonies to-know whether he was at liberty to consent 
to his ministers placing on the estimates a vote for the pay
ment of ~~mbers of the local legislature, the principle of 
which had been twice affirmed by both houses, notwithstand
ing that, subsequently, separate hills, to authorize the payment 
of members had been rejected by the Legislative Council. 

In reply, the colonial secretary stated that, as the matter 
was one of purely local concern and involved no quetJtion 
calling for the inoorvention of the imperial goveri1ment, re
sponsibility m'1st rest entirely with ministers, and he saw no 
reason whY. the governor should hesitate to follow their ad-
vice.P • • 

n New South Wales, Leg. As
sembly .Journals, 1859-60, vol. i. 
p. llHl. 

0 See this point fully discussed 
in Governor Bowen's despatch of 

Sept. 19, 1877: Commons Papers, 
1878, c. 1982. 

P Ibid. Telegram of Sept. 27, 
and des~tch of Dec. 20, 1877. And 
see ibid. ""C. 2173, p. 56. 
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• It is true .that, in 1867, under somewhat similar 
circum~tances, the then governor of Victoria had been 
instructed by the colonial secretary, in a despatch dated 
Jan. 1, 1868, to refuse his sanction to•placing on the 
estimates a grant in favour of the wife of ex~Governor 
Dq.rling. But this objection was based pn grounds of 
imperial policy, which forbade any gift to be received 
by a colonial governor, or any of his family, from the 
colony over which he had presided, either during his 
term of office or upo'il his retirement. 

Bnt, as we have already seen in our narrative of the 
case,q this interposition of the imperial authorities 
in a matter which, on general principles, ought (at 
least in this stage of the proceeding) to have been 
locally decided, gave great ·umbrage in the colony, a.nd 
led to a ministerial crisis. Ministers resigned with a 
protest against tho alleged unconstitutional interference 
of the secretary of state, in disregard· of the rights of 
self-government which had been conceded to Victoria. 
The Assembly sided with the ex-ministers. After a 
fi·uitless attempt to form a new administration, the 
governor was obliged to recall his late advisers to office. 
J3'ort.unately at this juncture, the ex~governor himself, 
for personal reasons, declined the proposed grant, and 
so further trouble was averted. • 

But before this happy termination of the controversy, 
the colonial secretary modified his objection, and wrote 
a further despatch, intimating his opinion that, upon a 
re\~ew of the case, the proposal of the Victorian minis~ 
try did not appear " to call for the ~xtrerne measure 
of forbidding the governor to be a par!y, under the 
advice of his responsible ministers, to those for~al acts 
which are neeessary to bring the grant lin question] 
under the consideration of the local parliament." • 

q See ante, pp. 109-122. 
r Commons Papets, ~867-68, vol. xlviii. pp. 625-704. · 
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The undoubted fact that the Legislative. Council would 
regard the in•troduction of the proposed vote into the 
estimates as being, under the circumstances, an attempt 
to invade their·privileges,- however open to objection 
such an act might be as between the two houses, -was 
not a sufficient reason to justify the interposition of the 
governor in refusing to permit the vote to be submitted 
to the Assembly. For it is his duty to avoid " the 
appearance of taking part with one side or the other 
in controversies which ought to• be locally decided," 
even when they may involve an issue between the two 
houses. And the governor could not refuse to follow 
the advice of his ministers in a case wherein neither 
the prerogatives of the Crown nor other imperial interests 
were involved, merely because the Legislative Council 
objected to the course pursued by the Assembly." 
. For strife between contending parties is best allayed, 
and harmony between the two co-ordinate brm1ches of the 
legislature is best promoted, "by an unflinching mainte
nance of the principle of ministerial responsibility, and 
it is better that a governor should be too tardy in relin
quishing this palladium of colonial liberty, than too 
rash in resorting to acts of personal interference." 
Satisfactory results in such difficulties are more likely 
to be "rertched by a strict application of constitutional 
principles and by the regular working of the machinery 
of a free parliament." t 

These wise and statesmanlike words are extracted 
from despatches written by Lord Dufferin in lo873, 

·--------------------
• Colllmons Papers, 1.878, C. 

2173, pp. 6,.56. 
t Lord D~rin's (Governor Ge

neral of Canada) ,despatch to the 
Earl of Kimberley,. Aug. 18, 1873 ; 
and the Secretary of State's reply, 
of Nov. 29, 1873; Commons Pa
perS'; 1874, ·vol. xlv. pp. 81, 267. 
See also Lord Dufferin's admirable. 

speech at Halifax, in the summer 
of 1872, wherein, in a popular 
and witty vein, yet with consum
mate perspicacity, he describes the 
true constitutional relations which 
should always subsiBt between a go
vernor and his responsible ministers. 
Ibid. p. 20. 
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during his ad~inistration of the govermnent of Canada. 
They express the sentiments which actuat~d him during 
his brilliant and successful tenure of office as governor
general of the dominion. But though•patient under 
provocation, and scrupulous to avoid an undue or un
tillle1y exercise of prerogative, Lord puiferin was 
always prepared, should necessity compel the alterna
tive, to put forth the reserved powers of the Crown 
rather than permit injustice to be done to the varied 
anti important intereets entrusted to his guardianship. 

In proof of this, mention may be made of certain 
po1iticn1 events which transpired in Canada whilst Lord 
Dnffcrin was in office, the complete narrative of which 
will be found in papers laid before the Imperial Parlia
ment. I refer to the so-cnlled " Pacific scandal," which 
led to the downfall of the Macdonald administration in 
1873. 

This powerful ministry had continued in office-with the 
exception of a brief interlude from May, 1862, until March, 
1864- ever since the year 1858. 

In April, 1873, shortly after a general election, which had 
resulted in the return of a considerable majority of govern
ment supporters, ministers were accused of having trafficked 
with certnin capitalists, by undertaking to secure for them 
special privileges, in connection with a project. to build a 
railway across the continent to the Pacific Ocean, in order 
to obtain funds wherewith to bribe the constitnencim.; of the 
dominion, and so to secure the return to parliament of a 
majority in favour of the administration. 

~·eat excitement prevailed throughout Canada at these 
charges. Public opinion was outraged a~ the thought that 
they might possibly be true. Inquiry was insmuted in par
liament; but, for the lack of inquisitorial powers and a"!lthority 
to take evidence upon oath, it proved abortive. • Ire fore other 
steps could be taken, in due order, to arrive at the facts, the 
governor was urged by opponents of the ministry to inter
pose peremptorily to bring then1 to account, or to dismiss 
them from his counsels. Partisan n_ewspapers even assailed 
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his Excellency 1.n outrageous and opprobrious terms. But 
Lord Dufferin .remained firm in his adherence to constitu
tional order. Whilst active in his endeavours, by every law
ful proceeding, to prove or disprove the accuracy of the 
allegations, he steadily refused, so long as they were unsub
stantiated, to withdraw his confidence from his responsible 
advisers. 

Various methods had been proposed to determine the tr~1th 
of the complaint against ministers, but technical difficulties 
presented themselves, which provoked delay. At length, by 
the advice of ministers, a royal commission was appointed to 
pursue the investigation, cut short b/the failure of the par
liamentary committee. This commission reported evidmYce 
taken before them, but properly refrained from pronouncing 
judicially thereon, lest their judgment might seem to be to 
the prejudice of further inquiry by a parliamentary tribunal. 

Upon the re-assembling of p:.trliament, the governor caused 
the evidence taken by the commission, together with his own 
despatches on the subject to the home government, to be laid 
bef'ore the House of Commons. This led to a protracted and 
vehement discussion, and to the moving of a vote of censure 
upon the administration, founded upon the facts disclosed in 
the evidence reported by the royal commission. As the de
bate proceeded, it became apparent that the ministerial majo
rity could not be relied upon tQ sustain the government, in 
the face of the facts brought to light by the commission, 
which though they did not prove individual corruption, for 
personal ntotives, against particular ministers, sufficed to show 
that large ~urns of money had been freely and unjustifiably 
expended, for the purpose of influencing the dominion elec
tions. In order to prevent the disgrace of defeat, ministers 
resigned office before a vote was taken, and the leader of the 
opposition (Mr. Mackenzie) was called upon to form a .new 
administration. He succeeded in this endeavour, and one 
satisfactory re.<mlt speedily followed, in the passing of a more 
stringent election law, with severe penalties against bribery 
and_ COr~'Upti U,Tactices, an offence which had gradually attained 
large propottions in Canada, and from which neither party 
could claim exemption.u 

u See Canada Commons Jour- mons Papers, 1874, vol. xlv. pp. 
nals, October Session, 1873; Com- 1-269; Tuttle's History of the Do-
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But we are chiefly concerned with the @onduct of Lord 
Dufferin during-this trying time. During a period of extra
ordinary popular excitement, he held the balance between 
the contending parties with strict impartiality. Although 
the question at issue was one of local conMrn, he did not 
therefore conclude that he had no authority to determine it. 
The honour of his minioters and the credit of the country 
wde at stake, and it behooved him to be satllified that none 
but men of honour and of personnl integrity should fill the 
place of his constitutional advisers, and should wield the. 
authority of the Crown. But he would not hastily assume 
corruption nntil it shotld be proved to exist. He therefore 
resolved, iu the first im;tance, to leave to parliament to ascer
tain the truth or error of the charges, before he pronounced 
judgment upon the question. And when the parliamentat·y 
inquiry temporarily failed upon technical grounds, he pro
moted and encouraged immediate investigation by means of 
a royal commission, not with intent to withdraw the case 
from the ultimate cognizance and control of the House of 
Cornmons, Lnt to enable him to obtain from his ministers in 
open court those explanations in regard to their conduct 
which circumstances had rendered necessary, and upon which 
he had a right to insist. 

Thronghout all these painful and embarrassing events, 
Lord Dnfferin never lost sight of the fact that he possessed 
reserved powers, amply suflicient for the occasion, whatever 
might he his final convictions npon the merits of the case. 
"Of course," he said, in writing to the secretary of.::;tate, "it 
was always open to me to have dismissed my rni•nisters, and 
to have taken my chance of parliament approviug my con
duct, but I did not feel myself warranted iu hazarding such 
a step on the chta. before me." v 

A~1d the result amply juRtified his forbearance. Whatever 
opinion may be formed upon the merits of the c1mrges them
selves, the ministers fell after they had evflry o;>portunity of 
stating their case to the country, and of pleading their cause 
before a full parliament, which comprised a lctr~ nhjority 
of members avowedly elected in their interest. • • 

minion of Canada, vol. ii. cc. 35 v Commons Papers, 1874, vol. 
to 39. xlv: p. 28. 
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If, by their re11ignation of office before a vote was taken, 
they virtually confessed defeat, and that the •oerclict had gone 
against them, tliey could not attribute their discomfiture to 
" the uncalled-for intervention " of the governor-general. 
This result left t!tem with no ground of complaint against the 
representative of the Crown, who was the last person in the 
dominion to withdraw his confidence from his constitutional 
advisers. • 

In l1is despatch of Nov. 7, 1873, notifying the Earl of 
Kimberley of the final issue of this protracted struggle, Lord 
Dnfferin congratulates himself that it had been brought 
about," not by an ill-considered and hltsty exercise of imperial 
authority, nor by the application of premature pressure from 
without, but by the free and spontaneous action of the repre
sentatives of the Canadian people." "During the whole of 
this unfortunate business," he remarks," I have never doubted 
but that a strict application of the principles of parliamentary 
government would be sufficient to resolve every difficulty, 
and that a result would be eventually arrived at in harmony 
with the convictions and wishes of the Canadian people." 
But, he significantly adds,--,-- in reference to the authority 
vested in him, as representing the Crown in the dominion,
"had it proved otherwise, I still held in reserve a constitu
tional power, equal to any emergency; and, in the last resort, 
I should have been quite prepared to have exercised it, in 
whatever way the circumstances of the case might have 
justified." w 

. In reply. to this despatch, Lord Kimberley says: "I agree 
with your Lurdship in the satisfaction which you express that 
the result arrived at has been reached by a strict application 
of constitutional principles, and by the regular working of the 
machinery of a free parliament; and I have much pleasure in 
conveying to you her Majesty's entire approval of the 1!1an
ner in which you have acted in circumstances of no ordinary 
difficulty." x • 

During the ·remainder of Lmd Dufferin's career as gover
nor-gen~ral. he acquired the confidence and respect of all 
political parties in Canada, and won the affections of the 

w Commons Papers, 1874, vol. xlv. p. 267. 
X Ibid. P· 268. 
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people, to an extent previously unparallele'tl. This was ex
emplified in th~ cordial expressions of good-\~ill and admira
tion embodied in the addresses presented to him upon his 
departure by the dominion parliament, by provincial legisla
tures, and by every class in the communit~,- tributes, not 
only to his firm yet impartial rule as governor-general, but 
also in heartfelt acknowledgment of the lively interest he had 
displayed and the sagacious counsels he had • given. upon all 
matters affecting the progress and prosperity of the Canadian 
people. 

In further illustration of the position of a constitu
tional governor, in colonies having responsible govern
ment, and of the influence and authority appertaining 
to the office, notwithstanding the gradual emanciptttion 
of such colonies from imperial control, the following 
cases may be cited : -

In 1858, Sir William Denison, governor of New South 
\Valet;, successfully opposed an endeavour on the part of his 
responsible advisers to iucrease largely the number of mem
bers of the Legit-;lative Council, for the purpose of securing a 
rninistel'ial majority in that chamber. In the following year, 
Governor Denison was obliged to warn his ministers that a 
certain measure which they had in contemplation was at 
vaTiance with law, and calculated to override the law, with
ont dnc warrant of parliament. He succeeded in convincing 
them of this, else he had resolved to dismiss .them from 
oflice.Y • 

In 1861, Sir Alexander Bannerman, the lieutenant-gover
nor of Newfoundland, being dissatisfied with the reasons 
given to him by his prime minister (Mr. Kent) for submit
ting, to the local legislature a bill affecting the salaries of em
ployds in the civil service of the island, dismissed the ministT.V, 
and entrusted the formation of a new acnninistration to Mr . • Hoyles, the leader of the opposition in the Assembly. Mr. 
Hoyles succeeded in this undertaking, but, bein$ :ii1 a minority 
in the Assembly, requested the governor to dissohe the legis-

Y Denison's Viceregal Life, vol. i. pp. 435, 468. 
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lature, to which• his Excellency acceded. .Meanwhile, the 
As~embly, on }1arch 5, 1861, passed resolutions protesting 
against the change of ministry and the proposed dissolution, 
and negatived a.motion to go into a committee of the whole 
house on ways and means. vVhereupon, two clays afterwards, 
the legislature was dissolved by proclamation; a certain hill, 
which had pasied both houses, having been previously .as
sented to by proclamation. The result of the elections was 
favourable to the new ministry, and the objectionable mea
sure which had been disapproved by the governor was not 
again brought forward. • 

In a despatch to the secretary of state for the colonies, 
narrating these events, Governor Bannerman remarks: " Mr. 
Kent's affair. was a serious one. The new system of [respon
sible] government, which was conceded in 1855, instead of 
lessening, increases a governor's responsibility. A bad mi
nistry, with a corrupt majority, may do many things which a 
governor cannot help. But I could not for a day continue to 
administer the government of a colony, unless I had the power 
to dispense with the services of my ministers, and appeal to 
the country. But in doing this a governor must submit 
to many things, and look to what the consequences may be to 
the interests of the people.'' z 

In January, 1865, Mr. Martin, prime minister of New 
South Wales, urged upon the governor of the colony (Sir Sir J. 
John Young, afterwards Lord Lisgar) the expediency of ap- Young.· 

pointing two additional members to the Legislative Council. 
The goveri1~r declined to sanction this proceeding, on the 
ground that it was at variance with an implied understanding 
in regard to such appointments, which onght only to be 
made for the convenience of legislation, and not in order to 
strengthen a party. This refusal led to the resignation of 
the ministry. The secretary of state, however, in a despMch 
dated May 26, 186~ expressed his approval of the governor's 
conduct~ and his belief that the reasons alleged for refusing 
complialice with the' recommendation of ministers were sound 

• . 
• 

• This despatch is cited in a let- ronto "Globe," of Oct. 3. And 
ter to the Reform Association of see Newfoundland Assem. Journals, 
Ontario, from ex-Govemor Let.el- March 5 and 6, 1861. 
Her, dated Oct. 2, 1879, in the To-

29 
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• 
and convincing .. Four years afterwards, a similar request was 
preferred by the then premier (Mr. Robertlllon) to the go
vernor (Lord Belmore), to the effect that three new members 
shoul<l be added to the upper chamber. :ijut Lord Belmore 
declined to act upon this advice ; and the appointments were 
not made. Shortly after, the premier resigned, but for rea
sorts unconnected with this decision of tho ~vernor. Upon 
being informed of Lord Belmore's refusal to !1Ccept this re
commendation, the secretary of state approved of the gover
nor's detcrmination.a 

In 1872, the qucstioJil was again mooted ; and Mr. Par1res, 
the premier at that period, expressed a strong desire that the 
existing tenure of legislative councillors- by nomination of 
the Crown- should he cxclutnged for that of popular elec
tion. In a minute submitted to the governor upon the gene
ral question, Mr. Parkes stated "that the working of the 
principle upon which the council is based has invoked the 
interference of her Majet;ty's secretary of state, in a manner 
not expressly sanctione1l hy law; and which, with expressions 
of deep regret, your Exce1leney's ad visors cannot but consider 
incompatible with tho rights of self-government, secured to the 
colony by the constitution.'' 

At this time, Sir Hercules Robinson was governor of 
the colony; and he met Mr. Parkes's complaint by point
ing out tlutt it was founded upon a mh;apprehension. He 
showed, "that in every instance, when questions have arisen 
as to the appointment of additional members of conllcil, 
the governor has acted on his own respon~liility, with
out previous reference to the secretary of state, and that, 
when the course adopted has been reported home, the secre
tary of state has simply expressed his opinion as to the 
propriety or otherwise of the governor's proceedings,- an 
opii1ion which, on one of the occasions referred to, was 
specially invited by the minister who. conceived himself 
aggrieved by the governor's decision. The ur!derstabding be
tween the leading politicians in 1861, as to a limitat:wm il1. the 
ordinary nnmber of the council, was not coill'e• •to in conse-

a New South Wales Leg. Assem. Votes, &c., 1872-73, vol. i. pp. 534, 
535. 
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quence of any suggestion from home, nor was j.t even reported 
to the secret~try•of state for several years." 

Sir Hel'cules Robinson's explanation on this subject was 
confirmed by thQ, colonial secretary (Lord Kimberley), who, 
in a despatch dated Nov. 29, 1872,- while he deprecated any 
hasty legislation upon a matter so difficult and momentous as 
an amendment to the constitution,- expressed a hope t!1at 
the local mini::>try would refrain from such an act "for the 
sake of the permanent interests of constitutional govern
ment in the colony, in the working of which her Majesty's 
government cannot but take a deep .interest, although they 
seek in no way to interfere with its internal administra
tion." b 

The project for changing the constitution of the Legislative 
Council in New South Wales was afterwards abandoned. On 
lVIarch 14, 1876, a motion in favour of an elective Legislative 
Council was negatived, in the Legislative Assernbly, hy a vote 
of thirty-three to five,c and the upper chamber in that colony 
continues to be nominated by the Crown. 

In the colony of New Brunswick, in April, 1866, a ministe
rial crisis occurred, in consequence of the action taken by the 
lieutenant-governor (Mr. A. H. Gordon) in flll'therance of the 
proposed confederation of the British colonies in North Ame
rica. The expediency of agreeing to this union-upon cer
tain terms, arranged at a conference of delegates from the 
several colonies concerned, which was held in Quebec in 
October, 1864-was a test question at the New Brunswick 
general elec-Qons, in 1865 ; and a large majority of members, 
opposed to the union, were returned to the Assembly, at that 
time. 

The lieutenant-governor was, nevertheless, of opinion that 
the earnest desire which the imperial government had ex
pressed in favour of the union, justified him in again recom
mending tl1e questi~n to the consideration of the local legisla
ture; more esJ'ecially as he believed that a vast change had 
recently•taken place in the public sentiment on this question. 
Ministers di~~ed with the governor in this conclusion, and 

b New South ·wales Leg. Assem. Votes, &c., 1872-73, vol. i. p. 5;36. 
• Ibid. 1875-76, p. 214. But see post, p. 522. 
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• 
objected to the iourse he proposed to take. They reluctantly 
consented, however, to a less formal discussi.:Jn of the uni0n 
question, with a view to discover whether some basis of agree
ment in accordance with the declared wisJ1es of the home 
government might not be found. At this juncture, the Legis
lative Couucil passed an address to the queen, in favour of the 
pr~jected union, and presented the same to ilhe governor, for 
transmission to her Majm;ty. In acknowledging the receipt 
of this address, the governor made use of language which his 
ministers deemed to be incousistont with their policy on this 
question. They aoconilingly resigned; although, at the time, 
they wore able to command a majority iu the House of As
sembly. His Excellency a,t once formed a new ministry, who 
umlcrtook to sustain his action in the matter. 

A series of resolutions, condemnatory of the address of the 
Legislative Council, and expressing disapproval of the gover
nor's conduct, were about to be proposed in the House of As
sembly, when, upon the advice of the new administration, the 
legislature was prorogued, and shortly afterwards dissolved. 
The~ ex-ministers, and their supporters, who constituted a 
majority in the Assembly, were indignant at this proceeding, 
and forwarded, through the governor, an address of remon
stranee to the qneen. But, at the ensuing general election::;, a 
large llHtjority of members, in favour of a union of the pro
vinces, was returned. Upon the reassembling of the legis
lature, the new Assembly passed an addreRs, expressing their 
belief that the constituencies had justified the course ado]}ted 
by the governor, upon this occasion.d • • 

A still more remarkable instance of prompt and de
cisive action, on the part of a governor, in the interest 
of the colony over which he presided, but in direct op
po;ition to his ministry, for the time being,- and not
withstanding their possessing the ~onf:idence of the 
local parliament,- took place in New Brunswick, a few 
years previous to the events above narratea. • 

• In 1855, a prohibitory liquor law was passed by the New 

d New Brunswick Assem. Journals, 1866, pp. 74, 83, 202, 224. 
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Brunswick legisiature. But the act proved ~o be wholly in-
operative, and incapable of enforcement. Whereupon the 
lieutenant-governor ( J. H. Manners Sutton), withont express
ing any opinion -w.pon the principle of prohibitory legislation, 
sent a memorandum to his ministers, in which he expressed 
his conviction that a continuance of the existing condition of 
affairs was fraught with peril to the best interests of the CGm

munity, and called for immediate remedy. He, therefore, 
suggested a dissolution of parliament, with a view to a decided 
expression of public opinion in favour of, or in opposition to, 
the prohibitory principle. Minister&. dissented, altogether, 
from his Excellency's conclusions, and would not advise a 
dissolution. Further correspondence ensued, without a change 
of opinion on either side. Finally, the lieutenant~govemor 
stated that, as he "never contemplated a dissolution of the 
Assembly without the concurrence of responsible advisers," 
he claimed that either the executive council should assume 
the responsibility for the issue of a proclamation of dissolution 
or that they should retire, and enable him to seek for other 
advisers, who would consent to this act. As ministers still 
demurred to either course, his Excellency directed the pro
vincial secretary to prepare and countersign a proclamation 
dissolving the Assembly. His request was complied with, 
but immediately afterwards the ministry resigned. The go
vernor req nested them to retain office until their successors 
were appointed. In nine days, he notified them that he had 
succeeded .in forming a new administration, who, agreeing 
with him in j,he necessity for an immediate dissolution of par
liament, were prepared to assume responsibility for the 
same. 

The elections were held without delay; and, in less than 
three months after the change of ministry, an extra session of 
the legislature was convened. It was of very brief duration. 
But, in answer to -the speech from the throne, both houses 
expressed thei1• satisfaction at the governor's judicious exer
cise of his c~nstitutional powers, and at the promptitude with 
which he hari •had recourse to the advice of parliament. A 
bill to repeal the prohibitory liquor law was submitted to the 
Assembly, as a ministerial measure. It passed, by a vote of 
38 to 2; and was agreed to by the Legislative Council without 
a divi::;ion. Thus, both the constitutionality and the expedi-
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• 
ency of the gove~·nor's action, on this occasion, were distinctly 
mtified by both bouses.e • 

ln 1861, Sir William Denison, governor of New South 
·wales, being about to relinquish his offi~e, aud desirous 
before his departure to settle a long-stamling ditipute, in re
ference to a land claim, in conformity with intJtructions re
cci "o(l from the imperi<tl government, req ue:'!ted the colonial 
:o;ecretary to affix the great o;eal of the colony to a grant of 
land to the claimant. The secretary disapproved of the pro
pmsed gr~mt, aud declined to be a party to the proceeding, 
or to hccome respom;ihJ.e for it. The governor then desired 
him to lmntl over the sertl and his Exeellency scaled the docu
ment him::;elf. This irregular procce<ling led to the resigna
tion of the whole mini:o;try. Shortly afterwards, the local 
parliament met, when an attempt wa,; made in the Legislative 
A::;sembly to pass a vote of censure upon the ex-governor for 
his conduet on this occasion. But the motion was negatived 
upon the previous question being proposed thereon.r 

In lS7l), the then governor of New South Wales (Sir Her
culus Hohinson) objedecl to aflix: his ,;ign-manual to land 
grants, until some more effectual syo;tem had been devised to 
ensure genuinenl~ss, and to prevent fraud by the tender of 
:,;puriou:-; grants for hi,; sanction and siguaturc. This led to 
tl10 a!loplion of improved regulations in the premi,;es, and of a 
con:-;titutiona] rule that each deed ,;hould he duly authenti
cated hy the signatmo of the miui:o;ter for lamh before it was 
suhmittu<l for the govemor's s.ignaturo.g By thi,; method, 
unity of action between the governor and his .n'linistcn; in 
sneh matter,; wa,; secured, and the liability of fraudulent 
grants being · ,;urreptitiously obtained was proportionably 
diminished. 

On April.23, 1877, the sanction of the governor of Tasma
nia \vas requested, by minio;ters in council, to the payment of 
a certain sum to an individual pursuant w an award upon a 
claim against government. His Excellency objected to the 
payment, becauo;e the previous sanction of parliamcn~ to this 
appropriation of public money had not been g!~en ; and the 

e New Brunswick Assem. Jour
nals, 1856, pp. 8, 23, and 1857, 
p. 88. 

f New South Wales Assem, 

Votes, 1861, vol. i. pp. 58, 416, 
647-743. 

g Ibid. 1876-77, vol. i. pp. 208, 
693. 
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matter was dropped. At a later meeting of council, however, 
the prime minij:;ter informed the governor t:hat, unknown to 
himself and in anticipation of the governor's assent, the sum 
awarded had actually been paid to the claimant, prior to his 
Excellency's refusal to sanction the same on April 23. There
upon the governor recorded in a formal minute his desire "to 
impress upon ministers the impropriety of signifying his. as
sent" to any matter, not of mere routine, before it had been 
actually given. 

The governor was aware that, in all colonies and under all 
governments, it has been usual in n4ere matters of routine, 
when it would be inconvenient to see the governor, that a 
minister should, on his own responsibility, assume a consent 
that would certainly be afforded. And, in the present in
stance, the governor was entirely satisfied that the departure 
from regular practice had been accidental and unpremedi
tated. Being also convinced, from the explanations offered by 
ministers, that there was every reason to suppo,;e that parlia
ment would approve of this expenditure, he stated that he 
would not refuse to legalize an act already performed, as he 
believed, in good faith by his ministers in a purely colonial 
matter.h 

In New Zealand, in Nc:wember, 1877, ministers submitted 
to the governor (the Marquis of Normanby) a request that 
he would appoint Mr. J. N. "'Wilson to a seat in the Legislative 
Council. At the time this advice was tendered, a vote of want 
of confidence in ministers was pending in the House of Repre
sentatives~ • Under these circumstances, the governor objected 
to make the appointment; unless it was proposed to confer 
ministerial office on Mr. Wilson (which appears not to have 
been the case): but he declared that, in the event of the mi
nistry being sustained on the confidence motion, he would 
readily consent to the application. 

The governor's. memorandum, on this subject, was, on the 
advi6e of ministers, laicl upon the table of the house. Where
upon, ~n Nov. 5, the house agreed to a resolution censur
ing his Ef,(@llency for " noticing a matter in agitation or 
debate in the house, as a reason for refusing to accede to 
advice tendered by his ministers." Certain of the 'ministry 

h Tasmania, Leg. Council Journals, 1877, sess. 4, appx. no. 11, p. 13 . 
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voted in favour of this resolution, which .;as directed to be· 
transmitted to tbe governor by an address. • 

Meanwhile, on Nov. 6, the vote of want of confidence was 
negatived, but only by the casting vote <Jf the speaker.1 

·whereupon the governor, as he had promised, ::;ummoned Mr. 
Wilson to a seat in the Legi::;lative Council. 

p pon his receipt of the addre::;s above mentioned, transmit
ting to him the vote of censure, the governor forwarded the 
same to his miuisters. He then sent a message to the house, 
stating that, as soon as he had been a(lvisod what reply to 
make to this commnnic~tion, he would notify the same to the 
hom:e. But the ministry refused to interpose 011 the gover
nor's behalf. Hi::; Excellency demmred to thi::; conduct, and 
referrecl them to the constitutional rule that "it is the go
vernment, and not the governor, who must, so long a::; they 
remain his advi::;ers, be ::;olely respom;ilJle to parliament for 
his acts." He pointed out that, if ministers were not pre
pared to accept and defend a particular act of the governor, 
it was their duty to resign, and thus afford the governor an 
opportunity of forming a ministry who would sustain him ; 
leaving it to the governor to justify his own course to the 
imperial govermneut, to wltieh alone he is pen;onally respon
::;ible. Tho ministry, however, adhered to their view that 
the govenwr was to blmne, on the abstract question of re
fusing to take their adviee in respect to !t nomination to the 
Legislative Council, because a vote of censure was under dis
cussion. Neither would they admit their own respon::;ibility 
for the governor's aetious to the full extent of the i'ule above 
citecl. Accordingly, the governor announced hit; !ntention of 
submitting the question to the secretary of state for the colo
nies, and of transmitting the whole correspondence to the 
local parliament . .i 

N Q further action was taken by the New Zealand legisla
ture upon this case. But, in a despatch da~ed Jan. 15, 1878, 
the governor was informed that his conduct •n this occur
rence was entirely approved by her Majesty's governm~nt.k 

In December, 1877, the premier of New Ze~~fld advised 
the governor to refuse the royal assent to a bill, intituled 

~ As to the duty of a speaker, under such circumstances, see post, p. 484 n. 
J New Zealand Official Papers, 1877-78. 
Jr. New Zealand Official" Gazette," June 21, 1878. 
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" the land act," which had been agreed to by both houses of 
the local parliaiJient. This advice was given, because the bill 
had been introduced by the late government, though after
wards forwarded by the new ministry, but it had been 
amended, during its progress through parliament, in a manner 
objectionable to ministers. The governor demurred to the 
co:nr;:;e rwoposed~ He considered that minhters would h~ve 
been entitled to oppose, to the extent of their ability, the pass
ing of the bill; but he saw no reason why he should take the 
unusual course of vetoing the measure. Vexed at this re
fusal, the premier at first declined to. attach his name to the 
formal certificate, recommending the governor to assent to it. 
Ultimately, however, he agreed to do so, and the bill was 
assented to. The secretary of state for the colonies, in a 
despatch dated Feb. 15, 1878, approved of the action taken 
by the governor upon this occasion, in declining, under the 
circumstances he had explained, to refuse his assent to this 
bill.1 

Similar instances of the active interposition of a 
governor, within the proper limits of his office, as re
presenting the authority of the Crown in the provincial 
constitutions, have recently occurred in the dominion 
of Canada. 

In 1878, Governor Letellier, of the province of Quebec, 
dismissed J1is ministry, because, in his judgment, they had 
failed to re~ognize the deference due to his office, and had 
recommended certain measures to the consideration of the 
local legislature of which he had not approved. At the time 
of their dismissal, this ministry were able to command a majo
rity in the Assembly of twenty in a house consisting of sixty
·five members. When their successors were appointed; the 
governor was advi~ed to dissolve the legislature. The result 
of an appeal to the constituencies was, that the new ministry 

• • • • 
I See the despatches in the sup- constitutional reason why the royal 

plementtqNew Zealand" Gazette," assent should not have been with-
1878, p. 912. But if the governor held from this bill; see a case noted 
had seen good to approve of the ad- in Todd, Parl. Gov. vol. ii. p. 3l9. 
vice of his ministers, there was no 
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• were sustained in the new Assembly by a small majority, 
sufficient to enable them to carry on the gove•·nment.m 

In the province of Manitoba, in 187H, upon two vacancies 
occurring in the local cabinet whilst the l~gislature was in 
session, the premier advised lieutenant-governor Cauchon to 
defer filling up the same until after the prorogation. The 
liet4tenant-governor replied that he could no-t accede to such 
a proposition, "so contrary to the spirit and meaning of the 
constitution." Whereupon ministers agreed that the vacan
cies should be filled up with the ieast possible delay.n 

• 
rrhe foregoing precedents will suffice to establish the 

doctrine contended for elsewhere in this treatise,o that, 
wherever pa,rliamentary institutions are established and 
the system of ministerial responsibility prevails, the 
executive officer specially charged with representing 
the Crown in the particular colony or province -
whether he be a governor-general, governor, or lieu
tenant-governor - must be regarded as possessing, 
within the prescribed limits of his rule and jurisdiction, 
substantially the same powers that belong to the sove
reign in the British constitution. 

Nay more, it may be safely asserted that the direct 
power of a constitutional governor in the colony over 
which he presides is practically greater than that of 
the sovereign in the mother-country, inasrl'mch as a 
governor is personally responsible to a higher authority 
for the maintenance of the royal prerogntives, and for 
administering his government in nccordance with the 
instructions he has received from the Imperinl Crown. 
A governor, like every other agent, has a double rela
tion: first, to his principal; and, secondly., to the party 
with whom he transacts the affairs of his principal; P and 

m See ante, pp. 405, 420. See 
ex-Governor Letellier's able letter 
to the Reform Association of To
ronto, in the " Toronto Globe" of 
Oct. 3, 1879. 

• • • 
n " The Colonies," newspaper, 

July 5, 1879, p. 11. 
0 See ante, p. 29, et .~'"1· 
P Hearn, Govt. of England, 

p. 129. See the remarks of Gover-
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every statesman conversant with coloqial politics is 
aware that in a colony very many occasions will arise 
where the prerogative of the Crown would need to be 
exercised undE~r circumstances which would not necessi
tate, and perhaps would not justify, a similar procedure 
in England .• Striking examples of this fact will. be 
apparent when we review the constitutional rights of a 
governor in the exercise of the prerogative of disso
lution. 

The lawful authority of the Crown in connection with 
parliamentary government- though apt to be disre
garded by theoretical politicians, and subject to be weak
ened by the increasing prevalence of democratic ideas 
-is essential to the efficiency and stability of parlia
mentary institutions. Such authority, when constitu
tionally exercised, is calculated to be especially beneficial 
in colonies where imperial interference with the rights 
of local self-government has been reduced to a mini
mum, for it then becomes the sole expression of the 
monarchical principle .in the colonial polity.q 

The framers of the American constitution deemed it 
necessary, in the interest of the nation, to entrust large 
powers to the president, including a right to veto the 
legislatio.n of Congress, unless, upon reconsideration, 
two thirds.of both houses should require the passing of 
a measure of which the president had disapproved. 

In view of the niore extended powers which are 

nor Mulgrave, of Nova Scotia, on 
this point, in a despatch to the co
lonial secretary, dated.June 23, 1860; 
in Nova Scoti:o Assem. Journals, 
1861, appx. no. 2, p. 5. See abo 
Lord C\rnal~'on's circular despatch 
to A ustralim• ~overnors, of May 
4, 1875. Commons Papers, 1875, 
vol. liii. p. 696. 

q See ante, p. 33. On July 1, 1863, 
the late well-known Canadian states
man, Thomas D' Arcy McGee, wrote 
an able letter to the "Montreal Ga-

zette,'' pointing out to all who~Yished 
to maintain British connection, and 
to save Canada from drifting into a 
democracy, the need of rallying in 
defence of the principle of ''the 
equal union of authority and liber
ty, hitherto found possible only un
der the forms of constitutional mo
narchy." He appealed to every 
patriotic Canadian to " manfully do 
his part towards conserving the mo
narchical principle in our constitu
tion." 
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• practically confided to a parliamentn,ry ministry able to 
command a majority in the popular ~hamber, it is 
evident that some restraint upon their actions is need
ful to counteract possible corruption dt abuse. This 
restraint is afforded by the vigilant oversight of the 
sov!3reign or her representative. • 

Whatever measures may be framed, whatever policy 
propounded, by a parliamentary ministry, must be sub
jected to the scrutiny and must obtain the a.pprobation 
of the Crown. In a ~3ritish colony, the representative 
of the Crown is usually a man of special qnalifications 
for his exnlted office. Necessarily impartial, and wmally 
experienced in the science of government, the states
men to whom such eminent functions are entrusted 
rarely fail to win the respect and confidence of the 
people as well as to merit the f:'tvour of their sovereign. 
J''or their powers are conferred upon them in trust for 
the welfare of tho people, to whom in the last resort 
every governor must appeal, when in the discharge of 
hiR com;titutionnJ rights he dismisses an incompetent or 
unworthy ministry, or asks for a verdict to ratify or to 
disallow a decision of the popular assembly. rrhis 
method affords the best security ~1ttainable in a parlia
mentary system against the ir~jurious influences of party 
and the intrigues of faction, while it secm~s the ulti
mate triumph of the rights of self-government. 

b. The constitution and powers of Colonial Parliaments, and the 
oposition of the governor in relation to the legislative cham
bers. • 

Having discussed the position and functions of a con
stitutional governor in relation to his mini~tirS, and in 
view of the rights of local self-government c'bnceded to 
colonies by the grant of pa,rliamentary institutions, it 
remains to examine the lawful powers of a governor in 
relation to the local parliament, of which, by virtue of 
his office, he is a component part. • 
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But we must first endeavour to ascertain what are 
the rightful p~wers and privileges of colonial legislative 
bodies, and what are the constitutional relations which 
the two legisltttive chambers should occupy towards 
each other. 

At the outset, it may be well to consider briefly the 
propriety of the term "parliament," as applied to a 
colonial legislature. 

It has been urged, with more ingenuity than discrimi
nation, that it is wrong in prin~iple and contrary to 
imperial practice to designate by this title any of the 
minor legislative bodies in existence throughout the 
empire, and that the appellation of" parliament" should 
be exclusively reserved for the great council of the na
tion, and for those subordinate legislatures only which 
(like the dominion parliament in Canada) might be in
vested with the title by imperial enactment." 

But this idea is founded on a fallacy, and is not war
ranted by imperial usage. 

Freeman, whose reputation as a constitutional writer 
.ranks deservedly high, tells us that the word parlia
ment signifies a colloquy or talk. The term appears in 
French in the twelfth century, and in Latin in the thir
teenth. But it is merely a translation of the expression 
" deep spe~ch," which, according to the English chroni
cle, King ·william held with his Witan in the eleventh 
century. The Parliament of England is historically so 
called because it was assembled together to parle,y,to talk, 
to hold high converse on affairs of state with the ].}ing.S 

• 
r Are Legisl:.tures Parliaments? 

a Study and Heview. By Fennings 
Taylor:Mon~real, 1879. Mr. J. S. 
w-atson, in ~ti\Jles in the " Cana
dian Monthly," for November and 
December, 1879, on ."the powers 
of Canadian legislatures," shews 
that the legislatures in Upper and 
Lower Canada, antecedent to the 
union of the provinces in 1841, 

• 

were officially termed "provincial 
parliaments," deriving their title to 
this appellation from the fact that 
tney were not subordinate bodies, 
with municipal functions, but were 
empowered to make general Jaws, 
" for the peace, welfare, and good 
government of the province.'' 

• E. A. Freeman, in North Ame
rican Review, vol. cxxix. p. 159. 
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This derivation of the word would naturally incline 
us to describe by the name of parliament ill legi1-1latures 
in the British dominions which are substantially en
trusted with independent powers of sf!ilf-government. 
:For they1 in their limited spheres of action, are as su
preme as the Imperial Parliament itself, and are directly 
occi1picd with the consideration of questions of general 
concern in the pMticular colony. Since the recogni
tion of the rights of local self-government in the leading 
BritiRh colonies, the Imperial Pa,rliamcnt, as we have 
seen,t has refrained from all interference with the proper 
functions of coloninJ legislrttnrcs. 'l'hcse bodies are as
sembled, not merely to pass necessary laws f()r the good 
government of the colony, but also " to hold high con
verse on affairs of state" with the representative of the 
Crown, to discuss and, by discussion, to influence the 
policy of the local administration upon all public mat
ters nffccting the welfare of the community. They are, 
therefore, as much entitled to be regarded as " parlia
ments," in nnd for their respective colonies, as the "Im
peria1 Parliament " is in and for the whole empire. 

It is different when a limited and inferior class of 
questions only arc assigned to tho exclusive legislative 
authority of tt subordinate body, whilst the supreme 
control of state or gencml affitirs is res~r'.Ted to a 
superintending power. 'rhe functions of the one body, 
in such a case, are simply municipal and confined to a 
prescribed field of operation, whilst those of the other 
are 11ational and comprehensive. 

Such, in fact, is the relation borne by the legislatures 
of the different Canadian provinces to;ards the federal 
government of the dominion. The powers and ju.risdic
tion of both are regulated by imperial statat}. To the 
former is delegated the exclusive right to make laws in 
regard " to matters of a local or private nature " in 

t See ante, p. 172 . 
• 
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each province. • To the latter is assigned, not merely 
authority to Jegislate upon specified public matters 
affecting the public interests of the entire dominion, 
but also to ll'!:tke laws upon whatever may concern 
"the peace, order, and good government of Canada," 
save only in matters of such exclusively locai descrip
tion as to be s~itably reserved for provincial determina
tion. The general powers conferred upon the federal 
legislature constitute that body as being emphatically 
and exclusively the " parliament~' which " holds high 
converse on affairs of state," on whatever may affect the 
welfare of the Canadian dominion. 

This distinction is justified by the terms employed in 
the British North America act. Therein the provincial 
legislative bodies are designated as "legislatures," and 
the dominion legislature is uniformly described as "the 
parliament of Canada." 

But on turning our attention to colonial legislatures 
in other parts of the empire, and especially where the 
system of responsible government prevails, we find that 
from the period when local self-government was con
ceded to these colonies their legislatures immediately 
began to assume the name of parliaments, and that this 
claim received the sanction of the Crown. 

In Vicic~ria, Australia, pursuant to the provisions of 
the Imperial Act, 18 and 19 Viet. c. 55, which enabled 
the legislature to define, by statute, its own powers and 
privileges, an act was passed, in 1857, which declared 
that " the legislature of Victoria shall be and is hl(reby 
designated ' the.parliament of Victoria.'" u 

With or without express legislative authority, the 
appeUation of parliament was likewise assumed by all 
other colOoil'ial legislatures in Australasia wherein local 
self-government had been introduced, and at a subse
quent period by _the "parliament of the Cape Colony" 
in South Africa. 

u Victoria Stats., 20 Viet. no. 1. 
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This adoption of a title more dignitied than that of 
legislature, arid indicative of the possewsion of larger 
powers, was in no respect :in act of usurpation or pre· 
tence. It was rather a reasonable and• most constitu· 
tional assertion of an undeniable fact that more extensive 
powers had actually been conferred by t~e Crown upon 
th<~ particular colony. 

The propriety of this change of title has, moreover, 
been explicitly admitted by the imperinl government. 
Whilst in acts passed. by the Imperial Parliament refer· 
ring to the acts and proceedings of coloniaJ legislatures, 
the formal distinction between the " legislature " of a 
colony and the " Parliament " of the mother country 
is still mnintained,V not merely to prevent confusion, 
but as an appropriate assertion of the abstract right of 
general legisla,tion for the empire which necessarily be~ 
longs to the Imperial Parliament, this difference is not 
observed in other official documents. A cursory exami~ 
nation of the despatches addressed by her Majesty's 
secretary of state to colonial governors, under the par
liamentary system, will suffice to show that the local 
lcgiRlaturos arc usually, if not invariably, referred to 
therein under tho name of parliament. 

If the distinction herein noted between legislative 
bodies which continue to occupy a subordin~le and de
pendent relation to the imperial authority (or, as the 
case may be, to authority vested in a federal govern
ment), and those which have been entrusted, independ
ent}_¥, with general powers of self-government, be 
correct, the appellation of" parliament" to the legisla~ 
tive institutions in self-governing colonies ios not merely 
allowable, but peculiarly appropriate, as m!l'rking an 
epoch in the constitutional progress of th€!' 80lony, and 

v Althoug-h in the marginal notes Act, 18 and 19 Viet. c. 54, sche
to the Canada Reunion Act, 3 and dule, sec. 1, the term " parliament" 
4 Viet. c. 3i'i, sees. 30 and 31, and to is applied to these colonial legisla
the New South Wales Constitution tures. 

• 
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• as an evidence that, with the direct ~onsent of the 
Crown, the right to legislate, in all matters of local con
cern, has been virtually surrendered to the local go-
vernment. • 

Another question presents itself for our consideration 
in this conne~tion, and one which is of great practical 
importance; namely, the extent of the powers and pri
vileges that may . be rightfully assumed by a colonial 
legislature. 

The answer to this ·question depends, in no small 
degree, upon the actual status of the legislative body 
itself. It may be suitably determined by the mutual 
agreement of the several branches or estates of the 
legislature in a formal statute. But if no higher war
rant can be shown in favour of an alleged privilege than 
the assertion of a single branch of the local legislature, 
on its own behalf, the courts of law will interpose, and 
limit the claim in accordance with general principles of 
constitutional law applicable to the case. This has 
been repeatedly done ·by colonial courts, and, in the last 
resort, by the judicial committee of the privy council.w 

Whilst a colony is in a state of pupilage, and is 
directly su~ject to the control of the Crown, it is un
necessary .and unbecoming in either branch of the local 
legislature •to insist, for itself collectively, or for its 
members individually, upon the right to any privileges 
or powers except such as are indispensably necessa,ry 
for the efficient performance- of its proper functions. 
But when the status of a colony is raised to that-of a 
self-governing autonomy,- whether its jurisdiction in
cludes the right of general legislation, or is limited to 
the cofltro~ and disposition of local questions of minor 
import, so ltn1g as the legislative powers exercised are 

w See cases cited in Forsyth's Doyle v. Falconer, Law Rep. P. C. 
Consitutional Law, p. 25 ; and Appeals, vol. i. p. 328. 

• 30 
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• 
exclusive and .-;upreme,x- it becomes desirable to clothe 
the legislative body with greater authoritly. Such legis
latures will need to possess inquisitorial powers, to se
cure themselves from obstruction. 'l1hey will need 
coercive powers to enforce every lawful discharge of 
th~ir appropriate functions, and to vindlcate their pro
ceedings from resistance or contempt. But in order to 
define with precision, and without excess, the powers 
prop~r to be conferred upon any legislative body, re
course should be hacf to ·statutory enactment. No acts 
can be pnssed in any colony except by consent of the 
Crown. The Crown, therefore, is able to judge what 
powers and privileges ought to be granted in each par
ticular cttse, and is in a position to refuse its sanction to 
all unjustifiable claims. So long as an assertion of pri
vilege is based upon analogy or inference merely, it is 
liable to exaggeration. But when privilege is defined 
by law, there is a restraint upon its abuse. This method 
has accordingly been approved by the Imperial Parlia
ment, in the most recent instances of imperial legisla
tion, to explain or amend colonial constitutions. 

The principle of defining by statute the powers, 
privileges, and immunities, to be possessed and enjoyed 
by local legisbtures and by their individual. members, 
was first introduced by the express auth~rity of an 
imperial act. By the thirty-fifth section of the Act 
1& and 19 Viet. c. 55, it is declared that it shall be 
lawful for the legislature of Victoria (Australia) by 
legtslation to define the privileges, immunities, and 
powers of the Council and Assembly of that colony, and 
of the members thereof; provided, that the same shall 
not exceed those now held and exercised py the com
mons house of parliament or the members"'thereof.Y 

x As in the case of several pro
vinces in the dominion of Canada ; 
see ante, p. 367. ' 

Y This act, to establish the con-

stitution of Victoria, was passed in 
the colony, in 1854, under the au
thority of the Imperial Act 13 and 
14 Viet. c. 59, which empowered 

• 
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Accordingly, in 1857, the ·legislattu·e of Victoria 
passed an act, •which was sanctioned by the Crown, to 
confer upon their two chambers, and upon the commit-
tees and indivtdual members composing the same, the 
powers and privileges appertaining to the imperial 
House of Cornmons.z • 

The British North America act, 1867, section eighteen, 
(explained by the act 38 and 39 Viet. c. 38,) contains 
a similar provision empowering the parliament of Ca
nada, to define by statute the pcfwers, privileges, and 
immunities, of the Senate and House of Commons, and 
of the members thereof respectively; provided only, 
that the same shall not exceed those then held, enjoyed, 
and exercised by the Imperial House of Commons. 

As in 
Victoria. 

Pursuant to this authority, the Canadian Act, 31 Viet. In 
· • Canada. c. 23, was passed by the dominion parhament." 

In the colony of Tasmania, however, the local legisla
ture, in 1858, passed an act ' to confer certain powers 
and privileges on the houses of the parliament of Tas
mania." No previous authority had been given by the 
imperial parliament for such legislation other than the 
general power granted to the several Australian colo-
nies by the Imperial Act 13 and14 Viet. c. 59, sec. 32, to 
alter and .amend their respective constitutions. This 
would justify the inference of the Canadian Supreme 
Court- as hereinafter mentioned- that any legislative 

the several Australian colonies to 
frame their own constitutions. It 
was reserved for the pleasure of the 
Crown, and, as it cont:fined provi
sions to which her•Majesty was not 
competen~ to assent without the au
thority of Parliament, it was sub
mitted to parlil911l"enta.J·y considera
tion, amended in certain particulars, 
and appended as a schedule to the 
act, sanctioning arid amending it. 
So that it actually forms part of the 
Imperial Stat. 18 and 19 Viet. c. 55 . 

• 

• Victoria Stats. 20 Viet. no. L 
a See the case of the oaths•bm, 

which was assented to by the gover
nor-general, under the authority of 
this statute, but was afterwards dis
allowed by the Crown upon the 
ground that it proposed to confer 
powers in excess of the powers exer
cised by the House of Commons it
self, at the time the Imperial law 
was enacted: ante, p. 146. 

In Tas-
mania. 
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• 
body is competent, with the consent of the Crown, to 
pass an act to define its own powers and• privileges.b 

In 1874, the House of Assembly of Nova Scotia 
adopted certain proceedings in dealing with. a refrac
tory member of their body, whom they had resolved to 
ha11e been guilty of a breach of privilege. They had 
adjudged him to have committed a contempt of the 
authority of the house, though he had not obf;tructed 
the public bu:::;iness, and had directed his forcible remo
val from the house \mtil he shoulu apologize for his 
conduct. Whereupon he brought an action of treflpass 
for aHsnu1t against the speaker and certain members of 
the house, and obtained in the Supreme Court of the pro
vince a, verdict ofdamageR. In 1877, the case was brought 
on £tppea1, before the Supreme Court of the dominion. 
Jn January, 1878, judgment was rendered by Sir W. B. 
Hichards, chief-justice of the court, and by the other 
learned judges present. They all agreed in affirming 
the judgment of the court below, and in dismissing the 
appeal. rrJle effect of this decision was to declare ,, that 
the House of Assembly of Nova Scotia has no power to 
punish for any offence not an immediate obstruction 
to the due course of its proccwdings and the proper 
exercise of its functions, such power not bein~ an essen
tial attribute nor essentially necessary for the exercise 
of its functions by a locallegislnture, and not belonging 
to -it as a necessary or legal incident; and, that, without 
prescription or stahde, local legislatures have not the 
pri~ileges which belong to the House of Commons of 
Great Britain by the lex et consuetudo l?arliamenti." 

The chief-justice, however, adverted to•the propriety 
of provincial legislation on this subject, an~ remarked · 
that " the legislatures of Ontario and Qu®ec seemed 
to have conferred on the House of Assembly in these 
provmces extensive powers, to enable them effectually 

bAnd see Forsyth, Const. Law, p. 26 . 
• 
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to exercise their high functions and discharge the im
portant duties.cast on them. It may be ·necessary still 
further to extend their powers. The legislatures of the 
other province~ will probably consider it desirable to 
take the same course, and in that way unmistakably 
place these tribunals in the position of dignity and 
power which it is desirable they should possess." e 

This decision affirms the right of the legislatures in 
the several provinces of the Canadian dominion to 
confer upon themselves and upon their individual 
members, by a statute,- to be passed with the consent 
of the Crown (as expressed by the approval of the 
same by the governor-general of Canada in council), 
any powers and privileges which they may deem to be 
necessary for the efficient discharge of their constitu
tional functions. Such authority could be exercised 
either by virtue of their inherent power as legislative 
bodies (as in the case of Tasmania, above-mentioned), 
or in pursuance of the ninety-second section of the 
British North America act, 1867, which authorizes the 
legislature in each province to amend from time to 
time-" notwithstanding anything in this act" -"the 
constitution of the province, except as regards the office 
of lieutenant-governor." d 

AnticipaJ;ing the suggestion of Chief-Justice Richards, 
the legislature of Nova Scotia in 1876, while the afore
said action of Landers et al. v. Woodworth was pending, 
passed an act respecting the legislature, which confe;red 
upon both houses, and upon the members the reo~ the 
same privileges .as shall for the time being be enjoyed 
by the Senat.e and House of Commons of Canada, their 
comnl'ittees and members for the time being." The 
dominion ·minister of justice, in reporting upon this 
statute, drew attention to the fact that, in 1869, acts 

c Landers et al. v. D. B. Wood
worth; Canada Supreme Court 
Rep. vol. ii. pp. 158-215 . 

• 

d See ibid. pp. 192, 201. 
• N. S. Stats.1876, c. 22. 
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purporting to confer upon the legislatures of Ontario 
and Quebec si~ilar powers had been ol.ljected to and 
disallowed. Again, in 187 4, a Manitoba statute to the . 
same effect was likewise disallowed. Subsequently, in 
1870 and in 1876, these three provincial legislatures 
passed other acts to define their privileges and powers, .. . 
wh1ch, though they appeared to be open to very serious 
question, and though it was considered doubtful whether 
they were not in excess of tho jurisdiction and authority 
of a local legislatun, yet they were left by the domi
nion government to their operation, upon the under
standing that any person who might be aggrieved 
thereby could raise the question of their validity in a 
court of law. But inasmuch as the Nova Scotia act of 
1876 professed to confer upon the Nova Scotia legisla
tive chambers powers which it had been decided by 
dominion authority should not be assumed by the legis
latures of Ontario, Quebec, and Manitoba, the dominion 
minister of justice recommended that the objection 
should be brought under the notice of the lieutenant
governor with a view to the repeal of the clauses to 
which exception had been taken, before the expiration 
of tho time limited for the disallowance of the act.r 
Nevertheless, it docs not appear that this act was either 
amended or disallowed. • • 

The principle asserted in the aforesaid judgment of 
th~ Canadian Supreme Court,- which affirmed the 
right of provincial legislatures to confer upon them
selv~s by statute whatever powers and privileges were 
deemed to be necessary,- whilst it d~es not debar the 
Crown · from interposing a veto upon &n act which 
should attempt to legalize unwarrantable claiinl!l, does 
in fact render it difficult to object to any•pawers, pro
posed to be conferred by statute, that they exceeded 

f Canada Sess. Papers, 1877, no. 89, pp. 108-114,201. Canada Ga
zette, vol. viii. p. 262. Manilioba Stats. 1873, c. 2; 1876, c. 12 . 

• 
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the lawful pow;rs and constitutional co!Dpetency of a 
legislature to ~rant. In this respect, the court recog
nizes the possession in provincial legislatures of a 
wider discreti~n than had been heretofore allowed, 
either by the dominion government or by the crown 
law-officers iJ1 England; g and to this extent it ap
proves of the position taken by the premier and attor
ney-general of Ontario (Mr. J. Sandfield Macdonald), 
when, in an able memorandum, he protested against 
the disallowance of the Ontario s"k<ttute of 1869, defin
ing the privileges, &c., of the local Assembly. This 
act had been disallowed, because it was presumed to 
be ultra vires, and inconsistent with the limitations of 
the British North America act. But, after a careful 
review of the argument, the attorney-general concludes 
with the pertinent remark that, in his opinion, "suffi
cient consideration had not been given to the im
portant distinction between powers claimed by the 
authority of a statute and powers claimed as inhe
rently belonging to a legislative body." h 

The legislatures in the different British colonies 
wherein parliamentary government is established are, 
as a rule, composed of two chambers. The only ex
ception is in certain of the provinces which are com
prised iri the dominion of Canada. In view of the 
limited jurisdiction and functions of these legislative 
bodies, one chamber has been accounted sufficient, 
for the purposes of legislation, in the province; of 
Ontario, Manitoba, and British Columbia. In Qu.ebec, 
Nova Scotia, an,P. Prince Edward Island, the question 
of abolishing the second chamber is also under con
sider~tti"on ; but, though the House of Assembly in 
these pro..W:rtces is decidedly in favour of such a m0difi-

g See ante, p. 365. 92, p. 6. The legality of the Quebec 
h Canada Sess. Papers, 1877, statute (33 Viet. c. 5) was estab~ 

no. 89, pp. 202-211, 221. And see lished in the case of ex parte Dause~ 
S. Austral. Parl. Papers, 18'77, no. reau; L. C. Jurist, vol. xix. p. 210 . 
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cation of the. existing constitution, the Legislative 
Councils have not yet concurred in thii1 opinion. 

In small communities, and in provinces where the 
business of legislation is mainly of a•municipal de
scription, experience has shown that two chambers are 
cumbrous, and needlessly expensive.i But, in colonies 
entrusted with the powers of local self-go~ernment, and 
where the policy of administration, as well as the 
making of general laws for the welfare and good 
government of all cla,sses in the community, are under 
the control of a local legislature, ~t second chamber is 
a most necessary institution) It is a counterpoise to 
democratic ascendancy in the popular and most power
ful assembly, and serves to elicit the sober second 
thought of the people, in contradistinction to the 
impulsive fjrst thought of the lower house. These 
great benefits of a Recond chamber are in addition to 
the advantages derived from the revision and amend
ment of laws, which are too apt to pass through the 
ARsembly in a crude and defective state.~< Mr. E. A. 
Freeman is of opinion thnt, while a second chamber 
is always valuable in checking and revising the acts of 
the popular assembly, it is especia11y indispensable in 
a fedeml system, because it is capable of representing 
therein the wnnts and wishes of the several states or 
provinces included in the confederation in their sepa
rate.standing.1 

Under parliamentary government, an upper chamber 
deriv~s special efficacy and importance from the fact 

; As in the case of the Leeward 
Islands, see Hans. Deb. vol. ccvi. 
p. 1023. And see Mr. Kinnear's 
paper in favour of a single chamber. 
Portnight.ly Review, Sept. 1869. 

j See Todd, Parl. Govt. vol. i. 
p. 29. 

k In addition to the authorities 
in favour of a second chamber, cited 
in the preceding reference, see 

Lecky in North American Review, 
vol. cxxvi. p. 71; 1'Ielps, Thoughts 
on Government, c. iv.; Hearr<t, Govt. 
of England, p. 5~0;• Fortnightly 
Review, ,July, 1876. fl. 46; Stock
mar's Memoirs, vol. ii. c. 28; Hans. 
Deb. on S. Africa confederation 
bill, April23, 1877. 

l International Review, vol. iii. 
pp. 724, 741. In regard to the 

• 
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that, being unable to determine the fate. of a ministry, 
it is much loss influenced by party combinations and 
intrigues than the lower house.m " While the upper 
chambers of ttll constitutional legislatures recognize 
their position as one removing them entirely from 
party considerations, and as designed to be a gllard 
against hasty and immature legislation, they would 
doubtless feel it to be their duty to weigh with more 
than ordinary anxiety and care the explicit declara
tions of public opinion, when dehberately given by all 
classes of the community upon any measure, after the 
period of excitement which might have given rise to it 
had passed away. When such a spirit pervades the upper 
chamber, there need be no apprehension of a conflict 
between the two branches composing the legislature.'' n 

The two legislative chambers- which, with the go
vernor who represents the Crown, form the parliament 
in the principal colonies of Great Britain- are not in
variably constituted upon a similar basis. With a 
common design to reproduce in the colony institutions 
intended to resemble as closely as possible those which 
exist in the mother country, the upper chamber is in 
some colonies an elective body, whilst in others it is 
nominated by the Crown. This diversity of practice 
is not base~ upon any definite or abstract principle, but 
is simply owing to the prevailing tone of popular opi
nion in the particular colony, to which upon this q11es
tion the imperial government has invariably deferred. 

Thus, in Canada, the Senate is nominated by the 
Crown. The lil,embers require to be of the age of 

wo~·king of a seco"nd chamber in the 
Americltn republic, see Amer. Law 
Review, Octo~rl' 1869, p. 18. 

m See Todd, Parl. Govt. voL ii. 
pp. 387, 398. 

n Report of committee of New 
Zealand Legislative Council, in 
1868, on the powers and privileges 
of legislative councils in the British 

colonies. And see a further report 
in 1869, which cites the opinions of 
constitutional authorities on the 
subject. See also Earl Grey's de
spatch of Nov. 3, 1846, to Governor 
Harvey, of Nova Scotia; and the 
Duke of Newcastle's despatch dated 
Feb. 14, 1862, to Governor Dundas, 
of Prince Edward Island. 
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thirty years, a:qd to be in possession of real or personal 
property to the extent of 4,000 dollars. Jill New South 
Wales, the Legislative Council is nominated by the 
Crown, and there is no qualification, property or other
wise. In Queensland, also, the Legislative Council is 
non:inated by the Crown, and there is nq qualification 
required. At the Cape, the Legislative Council is 
elected by the same voters as the House of Assembly, 
but a qualification of £2,000 real or £4,000 personal 
property is requisite. • In South Australia, the Legisla
tive Council is elected by the whole colony voting as 
one district. There the electors, only, must have a pro
perty qualification, while there is no such qualification 
for electors as regards the House of Assembly. In 
Victoria, the Legislative Council is elected on a quali
fication of £2,500 in real property, or £250 a year in 
real property is required. The electors are also re
quired to have a certain amount of property qualifica
tion, -property of the ratable value of £50 per annum, 
or of the real value of £1,000. In Tasmania, there is no 
property qualification for members of the Legislative 
Council, but they are elected by owners of freehold 
property of the value of £30 a year, or leasehold pro
perty of the value of £200. So that, of the colonies 
here mentioned, the leading colonies posses.,<:lihg repre
sentative institutions, there are three in which mem
ber,; of the Legislative Council are nominated by the 
Crown, namely, Canada, New South Wales, and Queens
land-; there are two, Victoria and the Cape, in which 
they are elected with a property qualification for mem
bers ; and there are two in which they ar~ also elected 
with a property qualification for electors, but wllerein 
no qualification is required for member~ .themselves, 
namely, Tasmania and South Australia.0 

0 New Zealand Parl. Debates, vol. xxix. p. 248. See further, as to 
proposals to alter the tenure of upper chambers in the colonies, po8t, p. 521. 

• 
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So freely has the principle of local s.elf-government 
been conced~d in regard to the composition and 
constitution of the legislative chambers, that, by the 
British North • America act, the local legislatures in 
the Canadian provinces are empowered to amend 
their constitutions at will, except as regards the office 
of lientenant-governor,P a liberty of which some o( the 
provincial legislatures have, as above mentioned, already 
availed themselves, by the abolition of a second or 
upper chamber, and other provin4;es are contemplating 
a similar reform. 

But whether constituted by nomination or election, 
the upper house in every British colony is established 
for the sole purpose of fulfilling therein " the legisla
tive functions of the House of Lords," whilst the lower 
house exercises within the same sphere " the rights 
and powers of the House of Commons." q It is, there., 
fore, most desirable that in general persons should be 
chosen as members of an upper legislative chamber 
who already possess some measure of parliamentary 
experience and ability, besides being otherwise quali
fied for such honourable service. 

It is only as a legislative body that the upper house 
m any colony can claim identity with the House of 
Lords. NQ kindred institution created by statute can 
be the counterpart of that august and venerable 
chamber, either in respect to its unique position. in 
the English political system, or in the dignity and 
eminent personal qualities for which its individual 
members are usllally conspicuous. The adoption by a 
co.Ionial upp~r chamber of the peculiar forms of parlia
mentary procedure which regulate the practice of the 
House of &1-ds, is indeed a suitable method of marking 
a difference between themselves and the popular 

P British North America Act, 1867, sec. 92. 
q See ante, p. 31. 
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branch. But i.n no other way should a ·colonial senate 
or legislative council invite a compar~'>on between 
themselves and the time-honoured hereditary House of 
Peers. It is in order to discountenanct3 such preten
sions, and to assign to the upper house in a colonial sys
tem its true place as exclusively a legislative institution, 
and· not as an aristocratic body clothed • with personal 
privileges, that the Imperial Parliament has pointed to 
"the Commons House of Parliament of the United King
dom," as being equaUy the example to the Senate or 
Legislative Council, as well as to tho Representative 

Dcfine!l Assembly, of the proper extent and limitation of the 
by ~tatutc. privih~ges, immunities, and powers, to be defined on 

behalf of each house by a statute to be locally passed 
for that purpose.r 

Pursuant to such imperial statutes, which authorize 
certain colonial legislatures, under an expressed limita
tion, to define their own powers and privileges by an 
act to be passed for that purpose," the parliaments of 
New Zealand and of Canada have severally legislated 
so as to confer upon both their legislative chambers 
"the like privileges, immunities, and powers " as were 
actually " enjoyed and exercised by the Commons 
Honse of Parliament of the United Kingdom." 

In the case of New Zealand, the law was .,_lralified by 
the addition of the words, "so far as the same are not 
incQnsistent with or repugnant to" the "constitutional 
act" of the colony,t a proviso which does not appear in 
the Canadian statute.n The addition of this proviso, 
however, does not materially affect tl~e question in its 
constitutional aspect. 

But neither the New Zealand nor the Canadia'Pl laws 
can be so construed as to warrant a claim 1Jy the upper 

r British North America Act, 
1867, sec. 18. 

• See ante, p. 466. 

t New Zealand Parliamentary 
Privileges Act, 1865, no. 18, sec. 4: 

u Canada Stats. 1868, c. 23. 

• 
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chambers of either parliament to equal rights in matters 
of aid and stlpply to those which are "enjoyed and 
exercised by the Commons House of Parliament of the 
United Kingdom;" for such a claim, if insisted upon, 
would, to a like extent, derogate from and diminish the 
constitutional.rights of the representative chamber .• 

The Victoria Constitution Act, 1855, sec. 56, and 
the British North America Act, 1867, sec. 53, seve
rally declare that "bills for appropriating any part 
of the public revenue, or for imposing any tax or im
post, shall originate in the [Assembly or J House of 
Commons." No further definition of the relative pow
ers of the two houses is ordinarily made by any statute. 
But constitutional practice goes much farther than this. 
It justifies the claim of the Imperial House of Commons 
(and by parity of reasoning of all representative cham
bers framed after the model of that hous·e) to a general 
control over public revenue and expenditure, a control 
which has been authoritatively defined in the following 
words : " All aids and supplies, and aids to his Majesty 
in Parliament, are the sole gift of the Commons, and it 
is the undoubted and sole right of the Comrpons to 
direct, limit, and appoint in such bills the ends, pur
poses, considerations, conditions, limitations, and qualifi
cations ~f •such grants, which ought not to be changed or 
altered by the House of Lords.'' v 

This parliamentary principle, moreove~, has been. ge
nerally, if not universally, admitted in all self-govern
ing British colonies by the adoption in both legisiative 
chambers of staonding orders which refer to the rules, 
forms, usage"s, and practices of the Imperial Parliament 
as the guipe to each house in cases unprovided for by 
local regu!ations. 

In 1872, a difference arose between the two houses of the 

v Resol. House of Commons, July 3, 1678. And see Todd. Pari. Govt. 
vol. j. p. 458. 
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New Zealand leg.islature, as to the statutory rlght of the Legis
lative Council to amend bills of supply. The Co-w.ncil contended 
that the New Zealand "parliamentary privileges act of 1865" 
had placed both houses upon an equal footi.jlg in respect to 
money bills, and empowered them to amend such bills as 
freely as other measmes. The Assembly resented this pre
tension, as being an unconstitutional encronclunent upon their 
peculiar privileges. Unable to agree, by mutual consent a 
ease was prepared for the opinion of the law officers of the 
Cmwn in England, which was forwarded to her l\bjesty's 
secretary of state for th~ colonies by the governor. 

In due course, a reply was received from these eminent 
legal functionaries, which was transmitted to the governor 
for the information of the colonial legi~:>lature, and il:l al:l fol
lows:w-

The Law Officers of the Grown to tlw Earl of Kimberley. 
TEMPLE, June 18, 1872. 

MY LORD,- We are honoured with your Lord~:>hip's coin
munds signif-ied in Mr. Holland's letter of the 12th instant, 
stating that he was directed by your Lordship to acquaint us 
that, a difference having arisen between the Legislative Council 
and House of Assembly of New Zealand concerning certain 
points of law and privilege, it was agreed that the questions 
iu diHrmto should be referred for the opinion of the law offi
cers of the Crown in England. 

Tlmt he (Mr. Holland) was accordingly to request us to 
favour yonr Lordship with our opinion upou the aQC~mpanying 
cm;e, which had been prepared by the managers of both 
houses. 

II; obedience to your Lordship's commands, we have the 
honour to report,-

(l.j We are of opinion that, independently of" the parlia
mentary privileges act, 1865," the Legisl~ttive Council was 
not coustitutionally justified in amending "th~ payments \o 
provinces bill, 1871,'' by striking out the disputed cla~e 28. 
We think the bill was a money bill, and such• a:bm as the 
House of Commons in this country would not have allowed 

w New Zealand ARsem. Papers, 1872, appx. A. no. 1, l1. p. 6. And see 
New Zealand Parl. Debates, Sept. 3, 1872. 

• 
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to be amended by the House of Lords; and that the limita
tion proposed ~ be placed by the Legislative· Council on bills 
of aiel or supply is too nanow, and would not be recognizecl 
by the House of. Commons in England. 

(2.) vVe are of opinion that" the parliamentary privileges 
act, 1865," does not confer on the Legislative Council any 
larger powers i.n this respect than it would otherwise I:ave 
possessed. We think that this act was not intended to affect, 
and did not affect, the legislative powers of either house of 
the legislature in New Zealand. 

( 3.) We think that the claims of tl1e House of Representa
tives, contained in their message to the Legislative Council, 
are well founded; subject of course to the limitation that the 
Legislative Council have a perfect right to reject any bill 
passed by the House of Representatives having for its object 
to vary the management or appropriation of money prescribed 
by an act of the previous session. 

We have, &c., 

TnE RIGHT l-IoN. THE EARL oF KurBERLEY. 

J.D. CoLERIDGE. 

G. JESSEL. 

This opinion is a direct and unimpeachable settlement of 
the point at issue; and one that is equally applicable in the 
interpretation of the Canadian statute of 1868. 

The relative rights of both houses in matters of aid 
and supply must be determined, in every British colony, 
by the a~cirtained rules of British constitutional prac
tice. The local acts upon the subject must be construed 
in conformity with that practice wherever the imperial 
polity is the accepted guide. A claim on the part of a 
colonial upper chamber to the possession of equal :~eights 
with the Assemply to amend a money bill would be 
irrconsistent •with the ancient and undeniable control 
which is exercised by the Imperial House of Commons 
over all fi~:tlcial measures. It is, therefore, impossible 
to concede to an upper chamber the right of amending 
a money bill upon the mere authority of a local statute 
when such act admits of being construed in accordance 
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with the well-understood laws and usages of the Impe-
rial Parli.amenl.x • 

In certain British colonies- a:;:, for example, in South 
Australia, Tasmania, Victoria, and the •Cape of Good 
Hope- the Legislative Council is elective, whilst gene
rally the syHtem of nomination prevails. The elective 
cou·ncils have plausibly urged that- in a~cordance with 
the practice in the United States, where, in Coi:1gress, 
and in the different state legislatures, while the consti
tution requires that i:+tx bills shall originate in the lower 
branch, it is customary to provide that the Senate or 
first branch may concur therein with amendments, :ts 
in other bills Y_ they ought to be at liberty to propot"e 
amendments to bills of supply. In South Australia, 
and in Tasmania, this claim has been partially allowed 
by tlu~ lower house; but in Victoria the strictest limita
tion of the powers of the upper chamber has been insist
ed upon (ns will be presently shown), in conformity with 
the constitutional practice of the Imperial Parliament. 

In South Australia the Legislative Council has denied 
to the Assembly any exclusive rights over money bills, 
-except the right of originating such measures,
upon the ground that they were as much representa
tives of the people as the other chamber.' But in 
November, 1857, both houses came to an.agreement, 
by which the right of making certain amendments to 
supply and tax bills- though not to the money clauses 
therein- was acknowledged. It was further under
stooQ. that the Legislative Council might offer suggestions 

" See, to the same effect, the de
spatch of the colonial secretary to 
the governor of New Zealand, of 
March 25, 1855, before the passing of 
the parliamentary privileges act : 
Commons Papers, 1.860, vol. xlvi. 
p. 466. :For a statement of the re
spective constitutional rights of the 
two houses in matters of supply, see' 

• 
a report of a comndttee of the L~g. 
Assem. of Victoria, on qct. 30, 
1~77; Votes and l~1;oceed. L'>. A. 
V1et. 1.877,78, v~. • rr 192, ~iJL 

Y Cushing, Lex Parliamentaria 
Americana, p. 891. 

• See South Austral. Parl. Pro
ceed.l.857-58, vo!. i. passim, vol. ii. 
nos. 71 and 101. 
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for the amendntent of such parts of supply or tax bills 
as dealt with. money or taxation. This arrangement 
1fas afterwards carried out, at least for a number of 
,years, with mu.tual satisfaction.a 

In the session of 1876, the Legislative Council of South 
Australia sugg/isted that tho Assembly should l:itrike .out 
from a public purposes loan-bill items amounting to about 
. £ 125,000, for certain local improvements, but the Assembly 
refused to concur in thi::; suggestion. The Legislative Coun
cil, by a bare majority of one, decide~ not to withdraw their 
suggested amendments, and the bill was dropped. Where
upon the government introduced another hill, from vYhich 
they omitted the items objected to by the Council; and this 
bill was passed, without difficulty by both houses.h 

In 1877, however, a more serious dii:iagreemeut occurred 
in this colony. On June 12, inquiry was made of ministers 
in the LegitJlativ-e Council, in regard to certain rumoured 
preparations for the erection of new parliament buildingi:i. 
In reply, the Council was informed that the government con
templated the building of a new assembly chamber, as part 
of a proposed design for the better accommodation of both 
houses, but that no money had yet been voted for the pur
pose. 

Upon which, on July 5, the Legislative Council resolved, 
that the action of government, in deciding upon a site, and 
commencing to build new houses of parliament, without the 
(previous)sanction of both branches of the legislature is un
constitutionai, and does not meet with the approval of this 
Council. 

A private member then gave notice of a motion fof an 
address to the administrator of the government to represent 
the right of the Legislative Council to be consulted o~ this 
subject. Sir Hem;y Ayers (chief secretary and leader of the 

• Scl\lth Austral. Parl. Proceed. 
1874, vo1. i. \>P• 27, 33, 51. As
sembly Votes, ibid. pp. 160, 181. 
Ibid. 1877 (Assembly Papers), no. 
92. At the present time (1879) 
a dead-lock has been threatened 
between the two houses, owing to 

• 

the rejection by the Council of bills 
passed by the Assembly: "The Co
lonies," Aug. 30, 1879, p. 6. 

b Ibid. 1876, pp. 125-128, 131. 
"The Colonies," newspaper, Jan. 
20,1877, p. 2. 
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government iu thit. house) then gave noti~e of a motion to 
resolve, that it -is desirable to proceed immediately with the 
erection of the new a:::;sembly chamber. • 

Ou ,July 25, before the aforementioned notices were dis
cussed, it was resolved that the chief secretary, by ignoring 
the constitutional rights of this Council, and by his conduct 
generally with reference to the propm;ed now parliament 
huiJdings, has lost the confidence of this Com"wil. 

On July 31, in amendment to a motion by the chief secre
tary that the Council, at its 1·ising, shou}(l adjourn to the 
following day, it was resolved, that this house woulcl not 1)l'o
eeed to but:>iness so long as the govemment is represeute1l in 
the elmmbcr by a member in whom it had no confidence; 
and therefore that bu:::;iness be postponed for a week, to affor!l 
tbe ministry an opportunity of changing their rep1eseutative. 
No sneh change having taken place, fmtber adjournmtJuts 
were ma!le, for a week at a, time, until Aug. 28. 

On that day a motion to resolve, that the Council insists 
upon its rights to be forthwith consulted upon the necessity 
and expediency of building new houses of parliament at the 
prosout time, was negati vod upon the previous question. 
The Council then adjourned. 

On Ang. 2~), it was rewlvcd, that this Couucil, while ob
je0ti11g to the leadership of the present chief t:~ecretary, will 
proceed with busiue::;s, and directs that all public bills re
eeivcll from the Assembly be placed in charge of the lion. 
William .Morg-an, a private member of tho house. The coun
cil then adjourued until Sept. 4, and afterwards mJJ;il Sept. 11 
and Sept. 18, .. bing some business at each sitting': 

The chief secretary denied the Tight of the Legislative 
Cm~ncil to take the conduct of public business out of his 
hands without the consent of the governor; but the speaker, 
on SjiJpt. 18, presented a written statement, confirmatory of 
a previous ruling, justifying this proceeding; after which Mr. 
Morgan assumed the leadership. The com~cil then adjourn.ed 
until Sept. 25. • 

On Sept. 27, it was moved that an address of r1monstrance 
be presented to the administrator of the government. But, 
being a complicated question, it vms resolved to consider this 
motion in separate paragraphs. On Oct. 4, the address was 
agreed to, and ordered to be presented to the governor 

• 
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(meanwhile, on Oct. 3, the house was inform~d that Sir Wil-
liam Jervois hi~ been appointed governor). It represented 
that ministers had· begun to erect new parliament buildings, 
pursuant to a resolution of the house of Assembly, past>ed 
Oct. 13, 1876, but without the necessary appropriation for 
such an expenditure, as required by the constitution act. The 
works were afteorwards stopped; but the Assembly, on J~me 
13, .1877, had resolved that they ought to be immediately 
resumed, which was done accordingly; though no money 
had yet been voted, nor had the consent of the Council been 
given to this expenditure. So far ba~ as in 1864, the Coun
cil had addressed the governor, asserting its equal constitu
tional right with the Assembly to be consulted upon, and to 
give or withhold its approval to, every grant or appropria,tion 
of public money. In reply, Governor Daly had endorsed this 
principle, and expressed his desire to conform the coloniaJ 
practice as far as possible to that of the Imperial Parliament, 
by substituting supply bills for resolutions of the Assembly, 
which heretofore had been deemed a sufficient warrant for 
public expenditure. 

The address proceeded to recite the resolutions previously 
passed by the Council on this question, and in regard to the 
"defiant and discourteous" action of the leader of the go
vernment in the Council above-mentioned. It stated their 
willingness to proceed with all pressing legislation, provided 
that the business before the Council should oe in charge of 
a leader in whom they had confidence. 

Furtherr~o.'e, they called the attention of the governor to 
certain proceedings in the Assembly which showed that mi
nisters denied the right of the Council to determine who should 
act as leader of the house. - • 

The Council had thus far refrained from expressing a want 
of confidence in the whole minh;try, but they now submitted 
that the premier ca._Ild not continue to treat with indifference 
the•want of corrfidence the Council had expressed in the chief 
secreta!·y, without detriment to the public interests, and great 
injury to th\ -ttrorking of responsible government. Appre
hending that the ministerial policy tended to the complete 
subordination of the Council to the ARsembly, and to bring 
about a collision between the two· houses, thereby coercing 
the Council with the weight of the Assembly's authority, 

• 
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they concluded by requesting the governor to take such steps . 
as he might deem expedient in the pre~ent m·lt;i~. 

Upon the receipt of this address, on the ~)th of October, the 
governor promised that the important ques4;ions referre'd to 
therein should receive his best attention. Upon the 23d of 
October, the governor sent down a formal reply. He assured 
the• Council of his earnest desire to preserve inviolate their 
constitutioual rights and privileges, but expressed his di:mp
Jlroval of their action in taking the conduct of puLlic busines::; 
from a minister of the Crown, and placing it in the hands of 
a private member. 'I:lhis step he regarded as "opposed to 
parliamentary practice, and detrimental to the privileges of 
the Crown, as well as to the integrity of parliftmentary pro
cedme." Ministers lmd assured him of their sincere de::;ire to 
avoid a colli::;ion between the two houses, that their policy 
had no tendency to subordinate the Legislative Council to 
the Assembly, and that they felt it to be not only their in
terest but their paramount duty to use all legitimate means 
to promote lHtl·mony between both houses. They had, aceord
ingly, stopped the progress of the works objected to, and 
would incnl' no further expenditme thereon uutil due provi
sion had been made by parliament. 

Meanwhile, the House of Assembly had taken up the ques
tion. On Oct. 17, the Assembly resolved, that this house 
disapproves of the action of the ministry in the conduet of its 
business, as needlessly tending to provoke a collision between: 
the two houses of parliament.0 This vote led to the resigna
tion of mini:,;ters, which took place on Oct. :?,.),'-the very 
day on whieh 'the governor's message in reply to the address 
of the Legislative Council was communicated to that body. 

Cn Oct. 30, both houses met, and the new ministry ap-
peared in their places.d The office of chief secretary had 

• 
c This resolution was passed by 

the casting vote of the speaker. The 
speaker gave his vote without ex
pressing any opinion on the ques
tion before the houRe, but upon the 
principle which had always guided 
him when a vote of confidenre in 
ministers was pending, namely, 
" that when, on a vote of want of 
confidence, a ministry do not com
mand a majority, it is the duty of 

the 8peaker io vote with the ayes." 
Votes of Assembl,y, South Australia, 
1877, p. 236. And ibid. 1871, p. 226. 

d In South Australia, ~nd like
wise in New Ze&J.artJ., the law per
mits members of either house to 
accept ministerial office without be
ing required to vacaLe their seats 
and offer themselves for re-election. 
See ante, p. 47. 

• 
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been conferred ~pon Mr. M01·gan, the per~on who, whilst 
merely a priva~ member, had been charged by the Legislative 
Council to act as leader of ·the house, instead of Sir Henry 
Ayers. A noti<:<tJ had been put upon the Council paper, for 
the adoption of a further resolution, justifying the action of 
the Council in the matter of the lmtdership, and expressing 
regret that minwters had advised the governor to disappwve 
of the same. But, on Nov. 13, this intended motion was, by 
leave, withdrawn. 

On Nov. 6, in the House of Assembly, an item in the 
estimates for a vote of ten thousand ~ounds towards the new 
parliament buildings was struck out on motion of a minister 
of the Crown. And on Nov. 8, a government bill was in
tTOduced, to authorize the construction of new parliament 
buildings. On Nov. 15, this bill was passed, and sent up 
for the concurrence of the Legislative Council. 

On Nov. 27, in amendment to a motion for the second 
reading of the new parliament-buildings bill, the Council re
solved that the bill be not proceeded with, but that the 
governor be requested to appoint a commission to inq nire 
into and report upon the necessity for the proposed new 
buildings. Two days after, however, on motion of the chief 
secretary (Mr. Morgan), this resolution was rescinded, and 
the parliament-buildings bill read a second time. It was 
afterwards passed, with an amendment, which was amended 
by the Assembly. The Council agreed to this amendment, 
and the bill became law. 

Thus th~ ~rotracted difficulties between the two houses, 
upon this question of supply, were brought to a happy termi
nation.. The governor, in his speech on proroguing parlia
ment, on Dec. 21, congratulated both houses that, by •the 
exercise of a spirit of conciliation and by mutual conces
sions, the dic;putes which had occurred in the early part Cl'f the 
session had been SJ!,tisfactorily adjusted; and that they had 
thm; avoided the disastrous consequences which must inevi
tably have ensued from any serious collision between the two 
branches of ~e.legislature.e 

In Tasmania, the elective Legislative Council is also per-

• South Australia Pari. Proceed. 1877, vol. i. passim. But see post, 
p. 523. 
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mitted to amen.d money bills, even the ann·ual bills of appro-
priation/ • 

On May 13, 1879, the Legislative Council of Tasmania, on 
motion for the second reading of the sup]Jly bill, resolved, 
that, inasmuch as this bill provides for an expenditure far 
in excess of the probable revenue for the current year, the 
Conncil deem it inexpedient to authorize a.,ny appropriation 
beyond what may be necessary for the puhlic expenditure of 
the first six months of the said year. The supply bill was 
accordingly amended to this effect. ThiH proceeding led to 
muoh uebate between.the two houses. Ultimately, the As
sembly unauimouHly agreed to accept a limitatiou of the grant 
of supply to n,ine montlts of the cmrent ycar.~r 

The Coundl adhered to their amendment of the supply 
hill; but agreed, if the Assembly should accept this ameud
lllCllt, to reeeive favourably a further supply bill, for the 
adclitioual period which ministers had requested, in order 
that they might reconsider their financial propositions. In 
reply, Uw AHi:iernbly, anxious to preserve amicable relations 
with tlw other lwnse, expressed their willingne::;s to accept 
a supply for cigltt montlu;, but dedined to embpdy this in
tcntiou in a separate bill. Whereupon, the Legislative Council 
seut a message to the Assembly, adhering to their former 
offer, aud jusLifying their course by a reference to parlia
mentary practieo.11 The Council, however, afterwards ac
cepted the amendment made by the A::;sembly to their own 
amendment; and so .the appropriation bill was passed, pro
viding supplies for eight months only of the cnrent year, 
of which period nearly six rnonths had expired before the 
royal assent was given to the bill. 

'1'he Council, in agreeing to this compromise, transmitted a 
re;;olution to the governor, in explanation of the course they 
had taken, from which it appeared that considerable arrears 
of debt had accumulated ; for which, as weJl as to meet accru
ing liabilities, it was imperative that provi:;ion should. be 
made ; that the Legislative Council had been assu.;red by 
ministers that, before the expiration of the p~r:ijd for which 
supply had been granted, they would be prepared with mea-

f Tasmania Leg. Council Jour- June 3, 1879. And ministerial me-
nals, 1877, pp. 39, 40, 117, 119. morandum, ivid. June 10. 

g Tasmania Leg. Council Votes, h Ibid. June 10 and 11,1879. 
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sures calculated •to meet the present and accruing necessities 
of the countr_1; that, while the Legislative· Council had no 
desire to interfere irregularly with the exercise of the un
doubted prerogative of the Crown, in the summoning, pro
roguing, and dissolving of parliament, yet they fully relied 
upon his Excellency to appreciate their endeavour to arrest 
the growth of .financial embarrassment.; • 

On June 17, the govemor replied to this aclf1ress by a mes
sage, wherein he "assures the Council that parliament may 
ttl ways rely upon his acting in strict accordance with consti
tutional usage and precedent in· the exercise of the powers 
intrusted to him by the Crown." Two days later, parlia
ment (which had been in session for eleven months) was 
prorogtied by proclamation. Upon the reassembling of 
parliament, on Sept. 9, the Legi:olati ve Council adopted, 
on Sept. 11, a protest against the further delay in dealing 
with the urgent public bu:oiness of the country, consequent 
upon an intended adjournment, for the purpose of attending 
the opening of the great exhibition in Sydney. 

Recent intelligence from Tasmania states that there is a 
growing dissatisfaction in the colony with the extensive pow
ers of control and interference exercised by the Legislative 
Council in the matter of supply; and that some amendment 
of the constitution, in this respect, is about to be proposed iu 
the Assembly) 

In Victoria, the differences between the two houses, in mat
ters of supply, have been of longer duration and have been 
prosecutttd with greater acrimony than in any other colony. 
Several qu~stions of constitutional importance arose during 
the course of this protracted controversy. It may be profita~ 
ble, therefore, to trace briefly the hitltory of these str~gles, 
dwelling particularly upon the last contest, which began 
in 1877, and has not yet been brought to a satisfactory 
issue. • 
• From the .introduction of parliamentary institutions into 

Vicwria, in 1856, until the year 1865, the two houses worked 
together, tyithout any serious disagreement. In 1865, the 
first difficulty occurred. There was a vehement agitation in 

i Tasmania Leg. Council Votes, 
and ministerial memorandum, June 
12 and 13, 1879. 

• 

i " The Colonies," newspaper, 
August 16, 1879, p. 1. 
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the colony in fayour of a change in the fi~ancial policy of 
government. It was known that free-trade principles pre
vailed in the Legislative Council, whilst the protectionist 
party had a majority in the Assembly. Tlw ministry re
modelled the tariff, in the interest of protection, and then 
resorted to the unjustifiable expedient of appending the new 
tarif.( as " a tack " to the annual appropriation bill. The 
Council indignantly rejected this composite measure, as being 
highly irregular and unparliamentary. Ultimately, two sepa
rate bills were introduced, and each considered and disposed 
of upon its own merits .• During the continuance of this al
tercation and dead-lock between the two houses, the conduct 
of the governor wa,s mttrked by so much indiscretion a,; to 
neees::;itate hi,; recall. But, as we have already noticed this 
painful case in a previous section,k it will be unnecessary to 
refer to it again in this place. Suflice it to say that the 
irregular and partisan action of Governor Darling, on thi::; 
occa:;ion, has been ever since scrupulously avoided by repre
i:ieutative::; of the Crown in all parts of the queen's do
minimis. 

In 1867. The next seriou::; dispute between the two chambers in 
Victoria occurred in 1867. The particulartl of this case have 
likcwi::;e engaged our attention .I It commenced by an irregu
lar attempt of the Assemhly to vote a pecuniary compen::;a
tion to ex-Governor Dading, for hi::; loss of office, owing to 
his partisan zeal on their behalf. Debarred by the rules of 
the colonial service from be::;towing gif'ts upon one in the 
service of the Crown, the Assembly took the op~o1tnnity of 
his retirement from public employ to vote his wife a gratuity 
of £ 20,000. Ministers obta,ined the sanction of the governor 
to thfs proposal, as "a formal" though necessary act, in thb 
initiation of a money grant. But the Legi::;lative Council, 
who jltildged differently as to the propriety of Sir Charle::; 
Darling's conduct as governor, would not ~gree to the pro
posed reward~ The obnoxious item was inclucltld in the ap
propriation bill, which was accordingly rejected by the ~pper 
house. Another " dead-lock" ensued, and vario~1s;ninisterial 
changes and complications followed. At length pear-e waR 
unexpectedly restored by the resolution of Sir Charles Dar-

k See ante, p. 103. I See ante, p. 112. 
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ling to refuse tl:e intended grant, either f~r himself or his 
family, on con~ition that he should be reinstated in the ser
vice of the Crown, and allowed a pension as a retired go-
vernor. • 

But the evil was only stayed for a time. In 1877, fresh In 1877. 

dissensions broke out between the Assem.bly and Legislative 
Council of Victoria. The strife raged with increasing bitter-
ness and still exists. The gravity of the situation, and its 
extreme complexity, owing to the various elements of dis
traction which have arisen during this prolonged contest, will 
justify a fuller examination of this IO)ase, than was necessary 
in former instances of a similar description. 

The event which gave rise to the present dispute was the 
introduction, by the Assembly, of a bill to renew an act for 
the payment of an indemnity to members of the legislature, 
which was about to expire. The Legislative Council had 
always been opposed to the principle of paying members of 
parliament, but had, on two or three previous occasions, re
luctantly consented to temporary acts for that purpose. In 
1877, a bill to continue the practice for a further term, was 
sent up by the Assembly for the concurrence of the upper 
house. Anticipating the probability of its rejection in that 
chamber, an item was placed in the estimates and inserted in 
the appropriation bill, to provide for this payment for the 
current year. Regarding this proceeding as an attempt to 
evade the consequences of the expected rejection of the mem
bers' indemnity bill, the Council laid aside both bills. Ulti
mately, h•1~ever, this new dispute was temporarily settled. 
A new appropriation bill, without the objectionable item, was 
introduced and passed, while the Council consented to renew 
the act for the paymeut of members, during the contimra,nce 
of the existing parliament. 

But both houses were aroused to the necessity of dis~osing 
of the main ques~ion which lay at the foundation of these 
frequent di::;putes; namely, the constitutional rights of the 
two Ghctmbers in matters of supply. Accordingly, bills to 
amend the, cQnstitution upon this point were originated, 
and have been warmly discussed in each chamber, although 
hitherto without success. 

Before noticing in detail the principal points which were 
urged on both sides, during this last and most vehement 
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struggle, it maj be obst'rved that the Legislative Counc\1, 
though repeatedly charged with pressing the,ir rights to an 
extremity, have uniformly disclaimed any desire to assert a 
right to control financial legislation. They have, in fact,. 
com;idered the necessity for the repeated rejection of appro
priation bills as in itself an intolerable grievance. They de
clare that they have been compelled to have 10ecourse to this 
extreme proceeding, from the reiterated a::;sertion by the A::;
semhly of their right to include in appropriation bills clauses 
for taxation, and grants involving new and grave questions 
of public policy, to w~ich the Council were known to be 
opposed. The Assembly has furthermore claimed the right, 
upon their own mere resolution, to direct the expenditure 
of public money; a claim which is well known to be alto
gether untenable and unconstitutional.w 

We will now proceed to examine more minutely certain 
questions of interest which were brought prominently for
ward dming the progress of these contests. 

One point of special magi1itude in connection with these 
dispntes between tho two houses of parliament has been the 
attitude which it becomes the governor to assume, when the 
other branches of the legislatme are in collision, upon a ques~ 
tion of privilege, or of their several constitutional rights. 

We have elsewhere seen that, it is the bounden duty of the 
governor to occupy a position of strict neutrality between 
contending parties in politics, and of entire impartiality on 
all party questions which ought to be locally decided, "and 
in which neither the prerogatives of the Crowne nor other 
imperial interests are involved." 11 Upon such o·ecasions, the 
governor should refrain, except in the capacity of a mediator, 
from all personal interference, until at least he is called upon 
to do or to sanction an act which he might consider to be 
illega!; in which case, he should promptly and authoritatively 
interpose. • 

In the quarrel between the two houses in Vi~toria, in 1817, 
the governor (Sir George Bowen) resolved to adhere .stead
fastly to this rule of non-intervention betwee,n ihe combat
ants. Accordingly, when the Legislative Council informed 

m See ante, pp. 104, 479. 
n Sec post, ch. v.; and Commons Papers, 1878, C.2173, p. 56 . 
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him by address• that they deemed the inclu~ion of an item for 
the pttyment. of members in the annual bill of appropriation 
as an attempt to coerce them in the exercise of their legisla
tive functionfi, the governor declined to interfere. In re
porting this matter to the secretary of state, on Nov. 26, 1877, 
the governor justified his conduct, by citing from_a despatch 
written by his predecessor, Sir J . .Manners Sutton ~after
wards Lord Canterbury), to the colonial secretary, dated 
Oct. 26, 1867. 

This despatch asserts the principle that while it should be 
tlw governor's " earnest desire to c.-.ntribute, as far as he can 
properly contribute, to the removal of existing differences be
tween the two houses, it is clearly undesirable that he should 
intervene in such a manner as would withdraw these differ
ences from their proper sphere, and so give to them a charac
ter which does not naturally belong to them, of a conflict 
between the majority of one or another of the two houses, and 
the r<!pre::;entative of the Crown.'' 0 

Governor Bowen's conduct, on this occasion, was more
over in complete accordance with constitutional practice in 
the mother country. In the memorable contest between the 
Houses of Lords and Commons in 1860, which followed the 
rejection by the House of Lords of the bill for the repeal of 
the paper duty, and which 1ed in the ensuing year to the em
bodiment of the whole budget resolutions, including one for 
the repeal of the paper duty, in a single bill, it was reasonably 
contended that the action of the House of Commons was not 
in confo:amjty with precedent, and was indeed a high-handed 
proceeding, resorted to for the avowed purpose of depriving 
the Lords of the opportunity of exercising a deliberate judg
ment upon the several and distinct legislative propositions 
included in this bill of supply. Nevertheless, no attempt was 
made to involve the Crown in this controversy, or to•induce 
the sovereign to.interpose for the purpose of protecting the 
_pTivileges OJJ securing the independence of the House of 
Loroo.P 

Failing tn .their endeavour to persuade the governor to in
terfere on their behalf, the Legislative Council of Victoria 

0 See Victoria Pari. Papers, 1878, no. 27, p. 17. Also, Imperial Com
mons Papers, 1878, C. 1982. 

P See Todd, Pari. Govt. vol. i. p. 459 . 
• 
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proceeded to asse1·t their own rights, by rejecting the appro
priation bill, and other financial measures of. considerable 
importance. This compelled the government to make large 
reductions in the p1.1blic expenditure, with a "iew to econo~ 
mize the funds remaini11g at their disposal. The governor, 
meanwhile, adhered to his attitude of impartial non-interven
tion .• 

But, in reporting these occurrences to the secretary of state, 
Governor Bowen, in a despatch dated Doc. 26, 1877, pointed 
out that, in hi;; opinion, as well as in that of his able predeces
sor in office, the difficulty.undcrlying these politicrtl struggle;> 
between the two houses was that, while the Assembly we1·e 
contenJing for no more than the powers claimed by and eon
ceded to the Hom;e of Commons, the Legislative Council re
fused to uc limited by tho constitutional practice of th<} House ' 
of Lords, and had put forth a pretension to be, in effect, "a 
second Hou::;e of Commons." 'I 

The excuse profaned by the Legislative Council for•such 
an extension of the ordinary and appropriate functions of an 
upper chamber was that being au elective body, whol>e privi
lege::;, immunities, and powers are, equally with those of the 
Legislative Assembly, declared by statute to be "those of 
the Commons Hon::;e of I\1rliament of Great Britain," they 
were constitutionally empowered to deal with all questions of 
legiHlation upon an eqnal footing with the Assembly, and 
that the only qualillcation of their legislative power::; \V[tS 

that irnpm;ed by the fifty-::;ixth section of the constitution act, 
which p1·ovides that "all bills for appropriating l1Jl:J part of 
the revenue of Victoria, and for imposing any duty, rate, tax, 
rent, return, or impost, shall originate in the Assembly, and 
may he rejected but not altered by the Council." r 

In reply to Governor Bowen's despatch above cited, reca
pitulatiflg the circumstances attending the rejection by the 
Council of the appropriation hill and other firj,ancial measures, 
the colonial secretary (Sir M. Hicks-Beach), wlotilst refrain• 
ing from an expression of opinion on the merits of the .case 
until he should be more fully informed upon it,,.CCilVeyed to 
the governor his approval of his Excellency's efforts to main-

q Commons Papers, 1878, C. r Victoria Papers, 18'18, 110. 27, 
1982, p. 36. Victoria Pari. Papers, p. 29. 18 aud 19 Viet. c. 55, sec. 
1878, no. 27, p. 34. 56. 

• 
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tain an impartial attitude, and to avoid interference with the 
responsibilit_j of his advisers.s 

Meanwhile theVictoria ministers sought to obtain authority 
to sanction t.be issue of public money, notwithstanding that 
the Legislative Council had refused to concur in the bills of 
supply sent up by the Assembly for their assent. They ad
dressed to th~ governor a memorandum, wherein they at:',Serted 
the right of the " governor in council" to sign warrants for 
the issue of public money, voted by the Assembly for the 
public service, upon an address of the Legislative Assembly, 
in the event of the Legislative Cor~oncil adhering to their de
termination to reject the bill of supply. They fortified their 
opinion by that of the law officers of the Crown in the colony, 
and inquired whether the governor was prepared to give 
effect to the same. 

Governor Bowen, on Dec. 31, 1877, transmitted this memo
randum to the colonial secretary, req nesting immediate in
structions, as to the course he should pursne. In a reply, 
::;ent by telegraph, on Feb. 22, Sir M. Hicks-Beach said, 
"I do not feel justified in volunteering any opinion on the 
memorandum, which I observe does not invite my interven
tion. Your duty in this question is clear, namely, to act in 
accordance with advice of ministers, provided you are satis
fied the action advised is lawful. If not so satisfied, take your 
stand on the law. If doubtful as to the law, have recourse 
to the legal advice at your command." In 1J. despatch dated 
Feb. 28, 1878, the colonial secretary reiterated thm;e remark8, 
and expe·e~sed a hope that this question, being of local con
cern, might be speedily settled by mutual concession8; adding 
that, unless the controversy should unhappily prove incapable 
of settlement between the parties interested, he trusted t~at 
neither the imperial government nor the governor might he 
drawn in to any share in it.t 

Pending the ~vernor's decision as to the signing of money 
warrants upon an address from the Assembly, ministers 
recQJllmended certain important reductions in the public ser
vice, in o1il.e:r; to make the supplies granted for the current 
year la::;t some two months longer. No dismissals of public 

'Victoria Papers, 1878, no. 27, p. 35. 
t Ibid. pp. 36-39 . 
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officers had taken.place in 1867, when a simih~r dead-lock had 
oecurred, though salaries were neceBsarily in .anear, for a 
considerable period. This time, however, ministers advised 
that a large number of officials, of various grad~s, from county 
court judges to minor functionaries, should be dismissed. 

After repeated discusBiOllB with ministers on the :·mhject, 
the g<;~vcmm reluctantly commnted to this act, "being deBinms 
"to ccmtinuc to co-operate with them on all occasion:,; for the 
public good, and to follow generally their advice in all mat
ten; of local concern, not repugnant to Jaw." But he declared 
his determination not to. consent to any of the "irregular 
financ;inl contrivances whieh were adopted during a former 
parli<tmentary dead-lock in Victorirt, and whieh were con
demned by the them secretary of :;;tate for the colonies." u Nei
ther would he sanction any Ineasmes to interfere with the 
currency, or the hanks, or which might affect the rights and 
property of British sul,jects ahroad; for to do so would be a 
direct viobtion of the royal im;tructions. 

At thi::; julletnre, the Assembly, without concert or commu
nication with the upper house, <uljourned for six weeks. 
Whereupon the Legislative Couneil, in an address to the go
vemor, remonstrated agninst this unprecedented interruption 
to public lmsine::;s, and pointed out it:;; iujurious consequences. 
Tho governor, in reply to this rvhlress, declared it to he his 
' 1 duty during the controversy which has unfortunately arisen. 
between the two delibcrati ve brmwhes of the legislature, to 
abstain from all interference, otherwise than lJy earnestly 
recommending to both houses, in the interests of _u~ public 
welfare, mutual forbearance and mutual coneession.'' v 

On Jan. 25, 1878, Governor Bowen forwarded to the colo
ni:I sehetary an opinion of the attorney-general of Vietoria,
concurring in an opinion given by Mr .. Fellows, the solicitor
general~ in 1858,- that the assent of the Legislative Council 
to a bill of .supply was not necessary in orue~; to give validity 
to the issue of public money, by the governor iY- council, iJl<o. 
asmuch as "resolutions of ,the committee of supply, repo.-rted 
and adopted by the honse, make the amount legallyfl.vailable.'' 
But from certain correspondence with the commissioners of 

u See ante, p. 104. paper, as well as of no. 1982, are iu
v Commons Papers, 1878, C. eluded iu the Victoria Papers, 

1985, p. 4. The contents of this 1878, uo. 27 . 
• 
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audit, accompanying this opinion, it appe~rs that while, for 
a time, this wroneous idea had prevailed, in 1862 the true 
constitutional practice had been introduced, and it had since 
been cnstomari, as in England, to pass acts in anticipation of 
the annual appropriation act, to legalize the issue of money 
voted in supply. · 

Moreover, 1\fr. Fellows, who as solicitor-general haq ex
pressed the opinion above stated, afterwards in a speech 
delivered in the Legislative Council of Victoria, in 1865, 
admitted that he had made a mistake. He had since learnt 
that, in England, money was not i~sued "upon the vote of 
the House of Commons," but" only by means of an act passed 
by both houses, and assented to by her Majesty, and provid
ing expres8ly that any votes of the House of Commons might 
be paid out of the moneys standing to the credit of the con
solidated fund." w Meanwhile, in 1863, the colonial audit 
commi8sioners declined to sanction any further is8ue8 of pub
lic money until they were satisfied that such appropriations 
had been authorized by both houses of parliament. 

In the dilemma occasioned by these contrary opinions, Go
vernor Bowen req nested instructions from the Crown, and if 
necessary, an opinion from the imperial crown law officers for 
his guidance. Until otherwise directed, he should adhere to 
the conviction "that the governor cannot 8ign warrants for 
the issue of money from the public treasury without the cer
tificate of the audit commissioners that the money is 'legally 
available.' " Later on, in a despatch dated March 18, 1878, 
the govei11or repeated his request for an opinion, on this 
point, from ~he law officers of the Crown in Englaml, in view 
of the change of practice in Victoria, since 1862, and the fact 
that the Legislative Co\lncil had recently "laid aside •' tlie 
appro1wiatiou bili.x 

Shortly afterwards, the governor informed the secreiary of 
state that his mini,ters had protested acrainst his right to de-

• 0 

cline to follo'~ their advice in matters of purely local concern, 
and aJso against his having sought for any other legal advice 
than that o' tbe colonial law officers. In Australia, it is cus
tomary for the law officers of the Crown to be leading mem-

w See Victoria Leg. Coun. Jour- x Commons Papers, 1878, C. 
nals, 1877-78, pp. 205, 206. May, 1985, pp. 5-12; and C. 2173, p. 42. 
Pari. Prac. (ed. 1873) p. 572 . 
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bers of the cabinet; and so the rejection or their advice is 
equivalent to a rejection of the advice of the cabinet, which 
is a constitutional ground for the resignati011• of ministers. 
This makes "the position of an Australian governor one of 
rare difficulty and delicacy." Y In reply to. this despatch, on 
J u1y 5, 1~78, Sir M. Hicks-Beach- while recognizing the 
genepl obligation of a governor to follow th~ advice of his 
miniotcrs in locnl matters, if only he refrains from sanction
ing an illegal act- pointed out that a governor was respont~i
hle to the sovereign, whom l1e repre"ents; and that, if call<'d 
upon to justify the lega:jjty or necessity of any questionable 
proceeding, he could not shelter himself under the Iw.ponsi
bility of his ministers. In all doubtfnl cases, a governoi· 
shouhl require from the colonial law officcrR a written memo
randum, certifying- as the authorized expoucnts of the law, 
and not in their capacity of political advisers- that no ill
fraction of the law is involved in ad vice tendered to him. If 
they cannot certify this,- whenever the govemor is urgently 
pressed to sanction a doubtful act, or if he is unable to 
accept their interpretation of the law,- his personal re
spollsihility to the Crown may require that he should delay 
aeting 011 the adviec given, until he can decide "whether the 
emergeney is of that grave and urgent charaeter whieh alone 
could jnstify him in consenting to perform the act advised, or 
whether he should inform his ministcm; that he must decline 
to do so, oven at the cost of haviug to accept their resignation 

. of offiee." " 
Anticipating somewhat the course of our nmTati~e, it may 

be here stated that the law offieers of the Orown•in Eugland 
repm:ted, for the information of the governor, that money 
vote(+ in committee of supply "is not available until it has 
been appropriated by an act of the Victoria legislature." a 

On .Jan. 26, 1878, Governor Bowen addressed a further 
despatch to the colonial secretary, enclosing a copy of a 
memorandum which he had communicated. to. the premi(!t·, 
representing that certain acts which had been perform~d by 
ministers, and measures which they had advised,- with a 

• • 
Y Commons Papers, 1878, C. 

2173, p. 49. 
• Ibid. p. 81. In regard to law 
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view to reductiont in the public service, rendered necessary 
owing to the rejection of the appropriation bTU by the Legis
lative Council,•-were illegal. In this paper,- while ac
knowledging that he was bound to afford to his ministers for 
the time being all JUSt and reasonable support, consistently 
with obedienee to the law,- the governor remarked that, if 
occasion should occur wherein it was "clear to his judg
ment that the advice of his ministers involves a violation 
of law, in such a case it would doubtless be his duty to refuse 
compliance, and to endeavour to obtain the aid of other 
ministers." This principle had been approved by her Majes
ty's government, who at the same ti'ine had disavowed any 
"wish to interfere in any question~:~ of purely colonial policy; 
and only desire that the colony should be governed in con
formity with the principles of responsible and constitutional 
government, subject always to the paramount authority of the 
law." Accordingly, the governor felt it to be hh.; duty to 
request ministers to cancel forthwith certa,in notices in the 

~ " Official Gazette," dispensing with the services o£ certain 
judicial officers of various degrees ; "and every other act or 
notice whatsoever which has involved or may involve a vio1a
tion of the law." This firm and decided stand taken by 
the governor was duly responded to by his ministers, who 
promptly "consented to retrace their steps in the manner 
proposed," and to limit themselves to making such reduc
tion:::; in the public service as to which they believed that no 
exception could be raised on the score of illegality.b 

On the ~arne day as that on which the preceding despatch 
was written: Governor Bowen transmitted to the colonial 
secretary an address to her Majesty from the Legislative 
Council, reciting the recent events in this controversy,•and 
accusing his Excellency of grave dereliction of duty, inlendillg 
his authority and influence to coerce the Legislative CQuncil 
in the performance .of their proper functions, and in plunging 
cokmial a:ffahs.into confusion. He forwarded, with this ad
dress, iL memorandum from ministers, defending the governor 
from these ai\Peisions, and also observations of his own, wherein 
he charged the Legislative Council with being responsible for 
the present "dead-lock" and its results, inasmuch as they 

I> Commons Papers, 1.878, C. 1985, P·, 32. 
32 4! 
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chtimed to be practically supreme in the c~lony, and had re
fused to settle their differences with the Assembly upon the 
hn,siB of imperial pm·liamentary precedent. !Ie pointed out, 
fmthermore, that it was ill the power of the Council 'to re
move at once the existing confusion ana u:n.certainty in the 
colony, by resuming amicable relations with the AsRembly, and 
confining themselves to the powers practically exercised by the 
Hot1se of Lords in matters of finance." Thtl governor like: 
wise vindicated himself from the charges made against him 
in this address, mging that it was unconstitutional to hold 
him personally responsible for the acts of his ministers, and 
thereby to ignore his •own especial duty,- to maintain a 
stl'ict neutrality in the differences which had <triscn between 
the two houses.<~ 

On Feb. 18, 1878, Governor Bowen transmitted an address 
to the queen from the Legislative Assembly, on the politi
cal condition of the colony. This address recapitulated the 
events which had led to the present crisis, and charged the 
Legislative Council with having thrown the affairs of the co
lon.Y into distraction, by their persistent determination to 
cxerei::;o a control over public expenditure which had long 
ago boon relinquished by the House of Lords. The addreBS 
furthermore proceeded to justify the proceedings of the go
vernor and his ministers in this emergency." After pasbing 
the address, the Assembly adjonmed until March .5. 

Three days later, the governOl' forwn,l'lled 'to the queen a 
second address from the Legislative Council, vindicating their 
proceedings from the interpretation placed upon them by the 
aforesaid address from the Assembly, and corr~t,ng certain 
erroneous statements therein. The Council alleged that they 
had.been compelled, on the four occasions on which they had 
rejected appropriation bills, t_p take this extreme course as 
the only means of asserting and maintaining their indepen-

• deuce as a distinct branch of the legislature. They could 
only presume that the Assembly desil·ed t~ ignore or get rid . . 

• But see the defence offered by 
the Council h1 their address to the 
Queen, recorded in their Journals 
of Feb. 19, 1878. 
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of the second ch!tmber, and of the restraints which it imposed 
upon the Assembly, in their endeavour to exerci:-e unlimited • control over all measures involving the expenditure of public 
money. The Qouncil were now, a::; heretofore, ready to ::;ub
rnit the differences as to the construction of the constitution 
act to the judicial committee of the privy council; but the 
Assembly would not consent to do so. They therefore, as
sured of their ~wn loyalty to the queen and constitution: pro
tested against the conduct of the Assembly, in seeking to 
authorize expenditure upon the authority of their own reso
lutions, without the sanction of the Conncil.f • Very little business was done by tl1e Assembly after their 
reassembling, until March 28, when the house being informed 
that the Legislative Council had agreed to a compromise, 
whereby the expiring law for the payment of members would 
be continued in a separate bill, the appropriation bill, whid1 
had been laid aside by the Council, W<"ts again introduced, 
passed, and agreed to by the CounciL 

This grave and serious controversy being ended, for a time, 
the Assembly just before the close of the session, on April 9, 
1878, agreed to an address to Governor Bowen, expressing 
their appreciation of his impartial and constitutional attitude 
during this protracted conflict. They testified that his Ex
cellency had manifested, in his relations to parliament, to his 
ministers, and to the Crown, "a constant desire to preserve 
to each its legitimate authority; and, in after times, we doubt 
not the example which you have set, in a grave public emer
gency, will be cited as a model for constitutional gover-,, .. 
1101'S. g 

The governor in his speech, at the prorogation of parlia
ment, stated that, during this pmtracted and memoraHe ses
sion (which lasted from June 26, 1877, to April 9, 1878),h 
"grave questions of constitutional rights and powe~ have 
arisen, and been debated and maintained [on the part of the 

• . 
f Commons Papers, 1878, C. 

2173, •p. 15. 
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h It should be stated that the 
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Legislative Assembly] with inflexible reso]ut:i"on; but I rejoice 
to add that a sett,ement has been ultimately found, not incon
sistent with the principles of responsible gover~nnent and the 
spirit of the constitution. To avoid, howevm~ the possibility 
of the recurrence of such a conHict in the future, my advisers 
will, with all possible det1patch, prepare a measure to alter 
and amend the constitution statute."; 

Oi1 April 11, the governor forwarded to the secretary of 
state a further address to himself, passed on the 2d instant, by 
the L<~gislative Council, together with his reply, aud a minis
terial memorandum on the subject. In this despatch, and in 
another dated April 12, ~ir G. Bowen narrated the efforts he 
had marie to restore harmony between the two houses, and 
enumerated the reasons which had actuated him in his endea
vours, as a constitutional governor, to observe a uentml and 
impartial po:<>ition, during the continuance of this di::;pute. 
He also defended himself against the complaints urged by the 
Legislative Council, "that he evinces partiality whenever he 
deelines to obey their beher;ts to overrule his responsible mi
nisters." Tho governor claimed that his policy had succeeded 
in hringing the parliamentary crisis to a close, without a social 
anrl political convulsion.. And tlutt the outcry raised against 
him wac; akin to similar attacks upon other colonial gover
nors, who had been "assailed by beaten minorities, because 
they steadily supported ministries possessing the confidence 
of the majority of the eolonial" assemblies.j 

The news of the happy termination of this long-eontinued 
struggle reached the colonial office by telegram, jugt as the 
colonial secretary was about to write to Govcrnd\.· bowen, to 
intimate his satisfaction at receiving explanations from his 
Excenency in regard to his conduct iu this trying emer
gency.1' 

In ~eviewing the part taken by Governor Bowen during 
this political crisis, it is hard to conjecture what else he 
could h<we done to upho'lcl the equilibriuin o~ the state, ,pr 
to restrain the excesses of either party in the contest .• The 
difficultv beD"an in a conflict between the legislative chambers 

.I 0 •• 

· 1 Assembly Votes, ~877-78, vol. 
i. p. 318. 

j Commons Papers, ~878, C. 
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concerning their respective constitutional rig~1ts. In this con
test, there wa~obviously nothing to warrant the authoritative 
interposition of the governor; and it was his duty to avoid 
any interferenctl with either house whilst they were striving, 
within the lawful limits of parliamentary warfare, for the 
nl.aintenance of their several rights and privileges. The only 
course open to~ governor, under such circumstances, is OPle of 
friendly mediation between the contending parties. In con
formity with British constitutional practice, which regulates 
the action of the sovereign towards the two houses of parlia
ment, it is always becoming in a ~vernor to endeavour to 
restore harmony in the body-politic.! In this respect it is 
evident, from the correspondence laid before parliament, that 
Governor Bowen was not wanting, and that he left no efforts 
untried, in this direction, which were compatible with his im
partial and responsible position. As a last resort, in such an 
emergency, a governor is constitutionally competent to have 
recourse to the prerogative of dissolution, and to appeal to 
the constituent bodies, on the express ground of the existence 
of disputes between the legislative chambers which render it 
impossible for them to work together harmoniously. He may 
thtts endeavour to arrive at some common basis of reconcilia
tion and agreement, which would be ratified by public opi
nion. m And if the ministry in power were not willing to 
become responsible for a dissolution, the governor would be 
competent and amply warranted, upon a reasonable conviction 
of the probable success of such an undertaking, in invoking 
the aid oi (}ther ministers, by whose assistance it might be 
practicable to restore a good understanding ·between the Coun
cil and Assembly, either with or without the necessity for an 
appeal to the people.n • 

It would seem, however, that the alternative of a dissolution 
of parliament was noic. available in Victoria at this jun•cture. 
Adverting to an observation in an address of the Legislative 
Co"uncil, at this period, that, if ministers would neither defer 
to the claims of the Council or retire from office, they ought 
at least to e.pf>eal to the people, Governor Bowen alleged 

1 See Todd, Pari. Govt. vol. ii. 
p. 203. 

m See Governor Weld's memo
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• 
"that the pres~nt ministry is supported by a majority of 
about two-thirds of the Legislative Assembly,•and that there 
is no reason to suppose that thi:::; proportion would be mate
rially altered by the dis::>olution of an Assembly which is 
almost fresh from the country, having been elected only eight 
months ago." 0 Moreover, minister:::;, at thi:::; particular time, 
were restrained from advising a disHolution (a•conrse which, if 
likely to Htwceed in bringiug about a final settlement of the 
question at issue, they would unheBitatingly have approved) 
by the reflection that when, during a former contest between 
the two houses, a mini~ry supported by a large majority in 
the Assembly obtained leave to appeal to the people by a 
dissolution of parliament, the Council afterwa.rds refused to 
abide by the result of the appeal.P 

Unable in this exigency to make use of the prerogative of 
di::;solution, as a means of restoring unity in the body-politic, 
Govemor Bowen was confirmed in hi:,; convietion that he 
mu,;t adhere to the poliey of absolute neutrality, le:::;t the 
Crown in hiB persons hould be bronght into direct antagonism 
with the Assembly and with the pcople.q 

For the conn;e ordinarily open to a governor, when he dis
approve:::; of the policy of hi:::; mini::>ters, of transferring his 
confidence to other haml::>, wa:::; not available under existiug 
cireumsta.nees. The end in view being not so mueh the 
adoption of a different policy in the administration of public 
affairs, as the restoration of harmony bet\veen the two houses, 
Governor Dowen recalled the sagacious words of his experi
eneed predecessor, I~ord Canterbury, uttered in .rt\(erence to 
the parliamentary" dead-loek" ofl867-68," it is the first duty 
of a.govemor to ab:::;tain from taking any step which would 
identi~y him with either or any of the eontending political 
parties in the colony," and "the displacement of ministers, 
supported continuously by a majority of the lower house, is a 
step whieh could not properly be taken by <the governor with
out a fair prospect, at least, of that success by vthich alone;as 
is admitted by all constitutional authorities, such an excep
tional exercise of the prerogative can be jum;ifi\ld. It has 

° Commons Papers, 1878, C. 1985, p. 43. 
P Viet. Assembly Journals, 1877-78, vol. i. p. 291. 
q Commons Papers, 1878, C. 1985, p. 43. 
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therefore been the duty of the governor, th:~;oughout the par-
liamentary COiltests which have for some months impeded, 
and have uow stopped financial legislation, to confine his 
endeavours to.restore united action in the legislature within 
the limits prescribed by neutrality .on the points at it;sue 
between the two houses, and by the constitutioual right of 
an existing government to the fair support of the govemor." 
These observations of Lord Canterbury, which were entirely 
approved by the imperial authorities, were regarded by Sir 
G. Bowen as equally applicable to himself on the present 
occasion, and as being in exact agr·eilment with his own rule 
of conduct in past times~r 

Before proceeding to record subsequent events, which 
speediLy fanned the embers of these vexatious contests into a 
fierce flame, mention should be made of one or two other 
points of interest, which· claim our notice at this stage of our 
-narnttive. 

In Victoria, under the crown remedies and liabilities act, 
1865 (28 Viet. no. 241 ), a person who may feel himself ag
grieved by any action of the goverument, may seek redress 
from the Supreme Court, the decisions of which tribunal would 
of course be carried into execution by the civil authorities. 

Accordingly, on Feb. 9, 1878, application was made to the 
Supreme Court to test the legality of the proceedings of the 
Victoria government, to which we have already referred," in 
removing from office certain county judges, holding office 
"during pleasure," and whose salaries had ceased with the 
"stoppa!Je JJf supplies." But the court refused to interfere, 
declaring that this point could only be properly disposed of 
by a writ of error.t Ere long, as we shall presently see, the 
home government interposed, and called the attention of the 
governor to the highly objectionable character of the proceed-
ing in question. • • 

Meanwhile, on. April 10, 1878, a deputation of magistrates, 
n,erchants, and others, connected with the Australian colonies, 
waiood upon Sir M. Hicks-Beach (the colonial secretary), to 
express th•ir.satisfaction at the temporary adjustment of the 

r Commons Papers, 1878, C. 2173, p. 6. 
• See ante, p. 494. 
t Commons Papers, 1878, C. 2173, pp. 2-6 . 
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• 
<li~pute between.the two houses in Vietoria, to point out the 
enors iuto which they believed Sir G-. Bowen.to have fallen 
during the continuance of the crisi::; in tha.t colony, and to 
jm::tify the action taken by the Legislative Cou.neil. In reply, 
the secretary of state expressed to the"e gentlemen his will
ingness to give a careful consideration to their statements, 
bnt ~eclined to discuss with them the merit::;.of the contro
ven;y in Victoria. He added that, "if tho action or advice 
or asflistance of the home government should be desired by 
the colony, it will be most readily given." Until then, "it 
would be impOk8ible for ~he home government to interfere." 
vVhile, "a::; a geneml rule, the governor of a colony ought to 
act upon the nil vice of his responsible ministry," he "is placed 
in a position of gre!~t reoponsibility, difiienlty, and i::;olation." 
" No one could wish to see him red need to the position of a 
nutehine, or that his action should be merely that of a clerk, 
unable to deeide on any particular matter until he received 
his instructions from Downing Street. We endeavour to 
make our eolonial governorohips positions of high dignity, and 
eonsiderable emoluments, in order to obtain the services in those 
positions of mtpable men,- men who nre able and ready to 
act for them::;elves with clear-sighte<lness, firmness, and 
wisdom, in any emergency." Such men are entitled to 
great confidence, and tll.eir act::; should not be haotily criticised 
and until we are fully acquainted with all the facts. If, here
after, "it should appear that in any point Sir George Bowen 
has been properly to blame, I shall not hesitate to express 
my opinion upon it." u • • 

In acknowledging the receipt of the addresses to the queen 
from both houses of the Victoria parliament, Sir M. Hicks
Beacl1', in his despatches of April 24 and 30, exprm;secl him
self to the same effect, with a general though guarded ap
proval -of the conduct of Governor Bowe.;1. v 

On March 17, 1878, Governor Bowen rep~rted to the sec
retary of state a decision of the Legislative AfiS<illfbly upon-a 
curious point, elsewhere noticed ;w namely, that, unde--. the 
forty-fifth section of the Victoria constitution .ac~, authority 
was given for the appropriation of so much of the consolidated 
revenue of the colony as might be necessary to defray the 

u Ibid. pp. 22-30, and seep. 85. 
v ibid. PP- 30, 31. 

w See ante, p. 175. 
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charges incident • to the collection, management, and receipt 
thereof, withoelt the need of a parliamentary vote on this 
behalf. The law officers of the Crown, the audit commi8sion
ers1 and certain eminent lawyers in Victoria, disconnected 
with party politics, had all concurred in this interpretation 
of •the imperial statute. Ministers had, accordingly, advised 
the governor til sign a treasury warrant authorizing th(i re-

. sort to this mode of providing funds to maintain "establish
ments absolutely necessary for the protection of life and pro
perty in this colony," during the "stoppage of the supplies." 
Assuming this to be "an affair of ~urely colonial concern, 
and not repugnant to the law and to the con8titution," the 
governor agreed to take this course, should it prove to be 
impossible to arrive at an amicable arrangement of the differ
ences between the two houses, by the passing of the annual 
appropriation bill.x The Legislative Council, however, pro
tested against this novel proceeding, and contended that it 
was based upon a misconstruction of the imperial act.Y Luck
ily, the amicable settlement of the parliamentary'' dead-lock" 
I'endered it unnecessary to adopt this extraordinary method 
of obtaining the '•legal issue " of public money." 

But before an amicable understanding had been come to, 
the governor had applied to England for advice upon this 
question, as well as upon the que8tion whether resolutions 
adopted by the Assembly, in committee of supply, sufficed to 
render "legally available" for public expenditure money in 
the public chest. Both these queries were answered by 
the secret~r1 of state, in a despatch dated Aug. 17, 1878. 
As regards the interpretation to be put upon the Imperial Act 
18 and 19 Viet. c. 55, sec. 45, the law- officers of the Crown 
were of opinion that the moneys necessary to defray the ~osts, 
charges, and other expenditure mentioned in that section were 
legally available, wi~hout further parliamentary w:trrant, 
being, in fact, spe~fically appropriated by the imperial statute. 
B~t that mpney merely voted in committee of supply was 
not a¥ailable, until it had been· specifically appropriated to 
the intende<i p1.1rpose by an act of the Victorian legislature.a 

Replying to this despatch, on Oct. Hi, 1878, the Governor 

" Commons Papers, 1878, C. 
2173, pp. 32-42. 

Y Ibid. p. 60. 

• 

• Commons Papers, 1878, C. 
2173, p. 96. 

" Ibid. p. 97 . 
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• 
expressed his Slitisfaction at learning that he had been right 
in his intended sanction .of the ministel'ial advice that he 
should sign warrants for the issue of public money under the 
fmty-fifth section of the Constitution Act as- aforesaid; and 
also in refusing to sign warrants at the request of ministers 
for any other treasury ad V<tnces except by authority of a 
eolMial statute.b 

After the crisis of 1878 had terminated, and the appropria
tion bill had become law, steps were immediately taken to 
rein::;tate certain public officers in the judicial and civil depart
ments who had been dis:a1issed on account of the ''stoppage of 
the supplies." Nearly all the judicial and legal ofHeials were 
replaced.; but minister8 decirled to take this opportuuity to 
reduce an overgrown and costly civil service, and Lo rcin~>tate 
" only suuh oflicers as al'e required for the proper working of 
the civil service, while the remainder t>lmll receive the liberal 
pensious, superannuations, and other compen::;ations for loss of 
office, provided by law." 

The governor, both now and at a later period, remonstrated 
with his ministers on this matter. He urged them to consent 
to a general reinstatement of nll civil-service employes whose 
services had been dispensed with pursuant to the ministerial 
memorandum of Jan. 8, 1878; but, thi8 being a local aud not 
an imperial question, the governor did not claim to interfere 
with authority. He simply expressed an earnest hope that 
ministers would deal equitably, wisely, and liberally, in the 
case. Minh;ters, however, in a communication dated M1ty 6, 
stated that they did not consider a genera.lrein~t:tternent of 
all officers who had been discharged to be advisable. The 
course they had taken had been approvecl by the Assembly. 
They insisted, moreover, "' that the mode of dealing \Yith. the 
civil service of Victoria, is purely a matter of Victorian con
cern,"• and that, irrespective of any inteJ"ference or suggestion 
on the part of the govemor, they had "i:J:le exclusive right 
of dealing with it on their own responsibility."• Being hitn
self persuaded, however erroneously, that ministers had Ample 
authority for this position, his Excellency uQd~took to de
fend it in a despatch to the secretary of state, dated May 8, 
1878.0 · 

b Commons Papers, 1878-79, C. 2217, p. 35. 
• Ibid. 1878, C. 2173, p. 70. 
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Subsequently, a Mr. Gaunt, a police magi.strate whose ser
vices had beer. dispensed with at this juncture, petitioned the 
queen for redress. This petition, as required by the Colo
nial Regulatioi!S (c. 7, sec. 6), was duly forwarded through 
the governor. In reply, his Excellency was requested to 
notify Mr. Gaunt that the secretary of state had been unable 
to advise her •Majesty to take any action in the matter, it 
being one which, under the colonial constitution, was within 
the jurisdiction of the governor and his executive council. Tile 
governor afterwards reported that Mr. Gaunt, upon formal 
application, had received the comp~nsation for. loss of office 
to which he was legally entitled.d 

In answer to the aforementioned despatch from Governor 
Bowen, of May 8, 1878, Secretary Sir l\11. Hicks-Beach, in a 
despatch dated Aug. 25, while di1:>claiming any desire to en
croach upon the responsibility of the local ministers in matters 
within their peculiar jurisdiction, animadverted upon the per
sonal responsibility which attached to the governor in approving 
the advice given as to the partial reinstatement of civil ser
vants who had been removed from office in January last. 

The question was undoubtedly within the discretion of the 
local government; that is to say, of the governor acting by 
and with the advice of his ministers. In all questions of a 
local nature the governor would, as a general rule, be guided 
by the advice of his ministers; but he has a right to discuss 
with them any topic that may arise, and to express freely his 
opinions and suggestions thereon. Under ordinary circum
stances, i~ ~tisfied as to his duty to the law or the consti
tution, the governor would follow, as of course, the advice 
1·eceived, and his action would not come under the review of 
her Majesty's government. • 

" But it is very obvious that the recent removal from office 
of'a large number ot the civil servants of Victoria was no 
ordinary occasion, and inv;olved constitutional principles of 
gi"eat importrpnce not only to Victoria, but (as being a prece-

"' 
d CommoJs :l'>apers, 1878, C. the minister of mines in Victoria, 
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• 
dent) to all coJ.onies living under constitutions granted by 
the Crown or by the Parliament of Great Britain." It is an 
element of these constitutions to uphold and secure a perma
nent civil service, only subject to removal b~ tl1e executive 
government for specific misconduct, or to carry out a scheme 
of reductions which haJ been July consiJered and approved 
by tl!e legislature. 

It is clear, however, that the case of a large number of 
civil :servants lately discharged in VictorilL had not been dealt 
with on these principles; but avowedly "with a view to 
economize the funds at tt1e disposal of the government," and 
to enable them to surmount ~L serion:-; financial difficulty, 
whieh has since hee11 wholly removed by the pas::;i11g of the 
appropriation aet. 

It therefore became the duty of the governor, before eon
SCilting to this transaction, to satisfy himself that the proposed 
proceeding was ju:-;tif1ah1o in tl1o interests of the public at 
large. No claim to "exclnsive" responsiuility, on the part 
of ministers, could relieve tho governor of this obligation. 
He would have dono better, in the opinion of the secretary 
of state, as well for the colony as in the maintenance of the 
pl'iuciplc::; of parliamenbtry govemment, had ho notified his 
miuisters that ho felt unalllc to put his name to the docu
ments directiug the removal of those officers. 

This course might lmve involved the Tesignation of the 
ministry. But it might also have led to the adoption of other 
and less objectionable means for surmounting ·the difficulty. 
If not, and if after their resignation it became ~e.es:sary to 
recall the ministers to office, "either on the failure of others 
to form an administration, or after a dissolution, it would 
have ·been of some advantage that an opportunity should 
have been afforded to the colony for the full and serious dis-
cussimt of the step proposed." • 

This frank expression of opinion, in Teg_-'trd to the course 
he should have pursued, vms not intended as a censure upen 
Sir George Bowen, whose long and distinguished pillblic 
career, and whose strenuous efforts to settle the •"m·ious dis
pute between the two houses in Victoria, were highly appre
ciated by her Majesty's govermuent.0 

• Commons Papers, 1878, C. 2173, p. 99 • 
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Before the receipt of this despatch, Sir G. Bowen, on .June 
29, 1878, had written to the secretary of state, that, while the 
removal of s~ many judicial and ci~il officers had not been 
declared illegal, by any competent colonial ctuthority, although 
the question h~d been twice considered by the Supreme Court, 
on a test case, to try the legality of the act of governmellt 
in removing the county-court judges, on the plea that. they 
did not hold office during pleasure, which had resulted in tl1e 
dismissal of the complaint, a majority of the court holding 
that these functionaries were removable at the pleasure of 
the Crown, he had always conside1~ecl these removals to 'be 
objectionable, both on legal and on constitutional grounds; 
"but that, after anxious consideration and careful sea.rching 
for precedents, he believed that they would prove a less for
midable evil than the practical dismissal of a ministry pos
sessing an overwhelming majority in the Assembly and in 
the constituencies, and the consequent endangering of the 
internal tranquillity of the colony, and of its existing happy 
relations with the imperial government."f 

In fact, owing in great measure to the restraints put upon 
the aggressive action of his ministers by Governor Bowen, 
only sixty individuals were permanently displaced, out of a 
civil service numbering 1,626 persons; and these individuals 
received £45,000 in compensation for the loss of office, and 
£3,500 in annual retiring allowances. Moreover, the eivil 
service of Victoria was notoriously overgrown. and there had 
long been a demand for its reduction, and espeeially for the 
removal of certain incompetent and superfluous officials. 
Had parliTttnent been dissolved upon this question, Governor 
Bowen believed that it would have strengthened ministers, 
and reduced the small band of the opposition. In this ~ent, 
there was reason to fear that the entire civil service would 
have been dismissed and replaced, after the American fashion, 
by partisans of the Bl!rry administration.g 

Jn a further aespatch, dated Nov. 22, 1878, Governor 
Bowen replied to Sir M. Hicks-Beach's despatch of Aug. 25. 
His t~rm of service in Victoria having nearly expired, and 
he being ab~ut• to assume another governorship, he took occa-

f Commons Papers, 1878, C. 
2173, p. 101. And ibid. 1878--79, 
C. 2217, pp. 22-34. 

• 

g Private information. But la
ter official returns give a much larger 
number of removals . 

Governor 
Bow<>n's 
defence to 
colonial 
secretary. 



Tlw go· 
V~'rnorand 
his minis
ters. 

510 PARLIAMENTARY GOVERNMENT IN 'rilE COLONIES. 

sion to recount the ]earling events of his adrhinistration, and 
to explain the pi1uciples whieh had aduated him in his go
vernment of the eolony, during the contiuuanc•e of the exi:st
ing difHculties. 

~ . 
He remarks, in this despatch, that Mr. Berry's ministry 

was "the most powerful ministry hitherto known in A ustra
lia," .and that "it was nnivenm1ly agreed that. so strong was 
the feeling in the country durillg the late parliamentary crisis. 
tlmt a clis::;olution on the q um;tion of the reduction in the 
civil service could have hatl no result lmt to restore Mr. 
Berry and his friends to p~nver, with greatly increased strength, 
and regardiug the governor 'as an aggre~sor and beaten foe,' 
and thns deprive him of the moderating influence by the use 
of whieh I have boon able to avert many evils." Sir G. 
Bowen adds, " it would be an act of perilous infatnntion in 
any colonial governor to remove, solely !Jecftnse he personally 
diomgreed with them on a measnre of colouial policy, not re· 
pngnallt to l:tw nor to imperial interests, a ministry trnstecl 
lJy parliament; unless indeed he were well assnre<t that he 
wonl<l he able to rcphee them, either before or after a (liBso
lution, by a new ministry, commanding at least a working 
mn.jority." 

While admitting it to be the paramount duty of a colonial 
governoe to carry out, loyally, his instructions from her Ma
jc'Sty's seeretary of state, Gov<·rnor Bowen begged leave re
spectfully to represent that he lm<l pursued, under very trying 
eircumstrtncos, as he bolievetl the only possible course, and 
one most in harmony with the spirit of his instructions, and 
with the precedents established by other governor:H:I\roughout 
the queeu's dominions. 

Itl"a postscript to this despatch, Governor Bowen explains 
tlmt he had, on a former occasion, conveyed a wrong impres
sion t<~ the colonial secretary, in representing that his minis
ters deemed his action "in even questio,Jin~ the course taken 
with regard to" the dismissal of certain public officers .as 
being, "to some extent, an interference with the ch1e course 
of responsible government." Ministers had requested ltim to 
state that they "entirely disclaim" any such' opinions. In 
fact, "they have never resisted my constant practice of dis
cussing with them, as with all preceding ministers, all public 
topics whatsoever, and of recommending the withdrawal or 

• 



LOCAL PARLIA}'lENTS AND POWERS OF A GOVERNOR. 511 

modification of•an measures which I may deem objectionable. 
They have always been ready to defer to my opinion on 
matters of i~perial interest, and also (I may add) on many 
questions of local policy, in which they were not fettered by 
convictions previom:lly expressed, or by party and parliamen
tary exigencies." h 

The secretary of state, in replying to this despat~h, on 
Feb. 17, 1879: expresses his regret that the argumen.ts therein 
contained had not sufficed to change his opiuion in disap
probation of Governor Bowen's conduct in respect to the 
removal of the judicial and civil servants in Victoria. A 

. non-compli<tnce with the advice of his ministers, on this occa
sion, would not necessarily have led to their resignation, and 
might have induced them to agree to a less objectionable 
measure to meet the temporary financial difficulty. His Ex
cellency's despatch, however, with the other papers on the 
subject, should be published, as being explanatory of the views 
and principles which had governed his actions in a position of 
much difficulty. The assurance that the Victorian ministers 
disclaimed the opinion that the action of the governor, in 
questioning the course they had taken in this matter, was an 
interference with the due course of responsible government 
had been received by the secretary of state with much satis
faction.i 

Sir M. Hicks-Beach conveyed to Governor Bowen, in this 
despatch, his desire that the voluminous correspondence in 
reference to the constitutional question in Victoria should 
now close. In fact, before the final despatch from the secre
tary of !h:tte could reach Sir George Bowen, his successor 
had arrived, and he himself had received another appoint
ment, as Governor of Mauritius. It will be necessary ior us, 
however, to retrace our steps, and note the new phase ·which 
this great controversy assumed, upon the reassembling of the 
Victorian parliamenit 

• On July 9, 18'78, the second session of the ninth parlia
ment of Victoria was opened by his Excellency Sir George 
Bowen. In the speech from the throne, mention was made 
of the disp~tes between the two houses in the interpretation 

h Commons Papers, ~878-79, 
c. 2217, pp. 42-48. 
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of their several powers under the Constitutio'h Act, wherel1y, 
on four distinct occasions, the maclJinery of legislation had 
lHJen l1rought to a standstill; and an amenrlme1~t to the coll
stitution was suggested, as essential to the fir~al adjustment 
of the legislative functions of the Council and the Assembly. 

On July 17, a ministerial hill for this purpose was ~mbmit
ted t~ the Assembly by Mr. Berry, the premim·;. It proposed 
that all money and tax bills passed by the Assembly, if not 
concurred in by the Council within one month, should be 
deemed to have received the assent of that house, and should 
he presented to the' gove1~nor for the royal assent; and that 
all other bills passed in two consecutive sessions by the As
sembly shall, if rejected by tho Council, in like manner he
uome law,- exeept that, at the request of tho Legislative 
Council, any r:;uclt bills may he submitted to a popular vote of 
the electort~ of the As;;em bly, and, if approved at a general 
poll, shall be tendered for the royal a::;sent) 

In de::;patches elated Oct. 31 and Nov. 28, 1878, Governor 
Bowen reported to the secretary of state that the two houses 
of parliament had been unable to agree upon the foregoing or 
any other meal::lnre of constitutional reform. The further eon
l::licleration of the question had accordingly been po:otponed 
until tho next sel::lsiou, to lJe held in the summer of 1879. 
Meanwhile, a parliamentary delegation, which should inelude 
the premier (Mr. Graham Berry), would proceed to England 
to confer with her Mnjel::lty'::; government on the subject." 

The Legi::;lative Council, at this session, did not refuse to 
pass the appropriation bill, although it contained an item 
granting three thousand pounds to defray the exp~n~e of the 
proposed delegation. But they addressed a protet~t and a 
manifesto to the governor against the mis::;ion and its pro
fes::;ed object, in which they. vindicated the course they had 
pnrsue<l since the introduction of responsible government, 
and justified their opposition to the pl!ns of the dominant 
party in the Assembly. They deprecated the adoption of a11Y 
measure which would destroy the present constit~tion of .. Vic
toria, and substitute one legislative chamber for two; and 
they urged that the intended reform bill should b: first sub
mitted to the constituencies of the Assembly for their verdict 

i Commons Papers, 1878-79, C. 2217, pp. 1-19 . k Ibid. p. 35. 
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thereon, before it was decided upon in the )ocal parliament. 
The attorney-general, however, advised the governor that this 
protest did not in any degree invalidate or hinder the pro
posed delegatiQn which would be sent on behalf of the execu
tive government and with the sanction of the Assembly.1 

Parliament was prorogued on Dec. 6, 1878. The session 
had not been u.nproductive of useful legislation ; but n~ pro
gress had been made towards the solution of the importallt 
question of constitutional reform. In the closing speech from 
the throne, reference was made to the ministerial deputation 
to confer with the imperial anthoii.ties respecting existing 
defects in the constitution act, with a view to the sati::;
factory adjustment of the relations between the Council and 
the Assembly. 

In contravention of the remonstrance from the Legislative 
Council, the governor was requested by ministers in Decem
ber, 1878, to solicit attention to an address from the Assem
bly to the queen, adopted in the preceding February, wherein 
would be found the view of the situation entertained by that 
chamber. In this address, the Council was charged with 
reckless and unconstitutional proceedings, in endeavouring to 
limit "the exclusive right to initiate taxation and appropria
tion" which constitutionally appertains to the Assembly, 
while the Legislative Council are expressly debarred from 
amending any such measures. The address further states 
that, in spite of repeated remonstrances, the Council "persist 
in claiming and attempting to exercise a power in financial 
questions Jal' beyond that exercised by the Hou::;e of Lords." 
And that, in reflecting upon the conduct of the governor 
during the continuauce of this crisis, the Legislative Coun
cil had ignored fundamental constitutional maxims whi~h as
sign to the sworn councillors of the Crown the responsibility 
for all public acts of ~ sovereign or a governor, and refuse to 
place any personal or individual responsibility for the same on 
th~ Crown or.its representative.m 

At# the same time, the governor transmitted to the secretary 
of state a .mi~isterial memorandum commenting upon the 
aforesaid manifesto from the Legislative Council. This memo-

t Commons Papers, 1878-79, C. 2217, pp. 49-60, 71, 72. 
m Ibid. p. 60. 
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randum alleged. that the Council, since its • establishment in 
1854, had obstructed general legislation by .rejecting over 
eighty bills, and so amending upwards of twenty others that 
they had been abandoned by the Assembly .• It pointed to 
the absolute need of a radical reform in tl!C constitution of 
the Council as the only means of bringing it iuto harmony 
with. the Assembly; and it declared that the llroper functions 
of a second house were " to offer counsel and to give time 
for deliberation ; " while both counsel and delay would be 
most readily appreciated if it was understood that resistance 
had its limit and could. not be protracted beyond lt definite 
period.n 

It was in anticipation of the resolve of the Legislative Coun
cil to refuse their assent to tho government scheme for the 
amendmellt of the constitution act, that the local mini:>try 
had eoucluded to despatch two of their number to England 
to obtain an act of the Imperial Parliament to amend the 
constitution in the direction above explained. So far back as 
on Aug. 6, 1878, Governor Bowen forwarded to the secretary 
of state, but without comment, a ministerial memorandum in 
whieh this detcl'mination was expresf'ed. 

Sir M. Hicks-Beaeh, in a der::patch dated Oct. 1, 1878, 
written for tho information of ministers, plainly stated that, 
in his opinion, no sufficie11t cause had yet been shown for the 
proposed intervention of the Imperial Parliament. However 
justifiable as a last resort, and as the only way to give ·effeet 
to the deliberately expreHsed will of the people of Victoria, 
it is evident that the present proposal is altogether new a,nd 
includes changes,- such as the plebiscite which ,ms never 
been directly submitted to the com;tituencies at a general 
electitm. Under these circumstances, the rejection of this 
scheme by the Legislative Council would not justify so excep
tional -a course as an application to the Imperial Parliament 
to alter, without the previous assent ot th~ Victorian legisla
ture, a constitution originally framed in the colc~;ny, and me•·e-
ly confirmed by an imperial act. ... 

The secretary of state, however, expressed .hifj, willingness 
to receive any deputation on the subject, hoping to be able to 
agree with them upon certain principles, as a basis for the 

n Commons Papers, 1878-79, C. 2217, pp. 63-70 . 
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future settlement of this difficult question, w~ich might prove 
generally acce~table to all parties.0 

This despatch did' not arrive until after the question had 
been disposed Qf by the Victoria Assembly. It was at once 
published, however, in the "Official Gazette .. , Go,·ernor Bowen, 
in a despatch of Dec. 27, 1878, declared his entire agreement 
in the opinions .therein expressed, and stated it to be his.own 
conviction that public opinion in Victoria was still undecided 
on the subject, though inclining to a reaction against extreme 
views on either side. In one respect, however, he thought 
the intended mission was satisfactorj. A few years ago, the 
Assembly had vehemently repudiated the idea of imperial in
terference, regarding it as an infringement of. the rights of 
local self-government, whereas now the counsel and aiel of the 
imperial government is directly invited. 

Believing that a spirit of compromise and of mutual for
bearance was essential to the harmonious working of two 
deliberative chambers, Governor Bowen was also inclined to 
think that a nominated second chamber was preferable to one 
constituted upon the elective principle. He was of opinion 
that the adoption of the nominative system, with certain re
strictions and safeguards, would ultimately be accepted in 
Victoria, as the best practicable escape from past difficulties 
and dangers. A nominated chamber would uever claim to 
be "a second House of Commons," but ·would naturally imi
tate the wisdom and forbearance of the House of Lords, in 
its attitude towards, and transactions with, the other house of 
the Imperial. Parliament. And with authority to the execu
tive government to add fresh members, in extreme cases, a 
nominated chamber would be endowed with a safety-valve, 
agai1lst pl'olonged collisions, analogous to the powe~· of dis
solving the popular chamber. Sir George Bowen's convic
tions on this subject .were the result of long experiePlce in 
colonial governmepts, and were confirmed by hi:; belief that, 
in €olonies poosessing a nominated upper house, there had 
never...been any serious collisions between the two chambers.!' 

Soon aftei tije close of the session, the ministerial delega
tion, consisting of Mr. Graham Berry (the premier) and Mr. 

° Commons Papers, 1878-79, C. 2217, pp. 19-">1. 
v Juid. pp. 73-75 . 

• 

Constitu
tion of 
Legisla
tive Coun
cil. 



Vidorian 
deleg-ation 
in Eng
land. 

Tkpnrtun:~ 
ofCovL•rn
or Bow<·u. 

516 PARLIAMENTARY GOVERNMENT IN THE COLONIES. 

0. H. Pearson, :@l'Oceeded to England. Up~n their arrival, 
Mr. Berry wrote to the secretary of state fo~ the colonies, 
referring to his despatch, above mentioried, of Oct. 1, 1878. 
This despatch did not reach Victoria until aftQr the proroga
tion of parliament, otherwise it would have received con
sideration in parliament. The electorate in Victoria were 
agreQcl as to the necessity for a reform which ::;ltlould empower 
thn representative chamber to give effect to the will of the 
people, without being controlled: as at present, by the veto of 
tho upper house. Ministers had therefore decided to apply 
to the Imperial Parliam(int for an alteration of the sixtieth 
::;ection of the constitution act, so as to enable the Legislative 
A::;sombly to enact, in two consecutive sessions, with a ge
neral election interveniug, a measure for the reform of the 
con::;titution. Such an amendment was urgently needed, as it 
is believed that no i:ninistry can carry on the qucen's govern
ment satisfactorily in Victoria, if some solution to the present 
difficulties be nDt provided. 

On Jan. 25, 1879, Governor Bowen addressed another de
spatch to the secretary of state, wherein he referred to his 
offieial career in Au::;trahtsia, during the past twenty years, as 
govemor, in f:;nccesi:iion, of three great colonies, and to his in
flexible adherence, whilst in Victoria, to the constitutional 
rule of giving a fair and just support, in all matters not re
pugnant to law, or to imperial interests, to his ministers for 
tho time being. He also declared his belief that a reaction had 
commenced in the colony against the violence of extremists 
on both side::;, which would eventually compel an amicable 

• • settlement of the present controversy. 
On Feb. 21, the day before he left for his new government, 

Sir G•eorge Bowen sent final despatches to the colonial secre
tary, enclosing copies of numerous farewell addresses, from 
variou~ parts of Victoria, expressing aJ?proval of his public 
conduct, and regret at his departure. • 

Frequent conferences were held at the colQnial office. in 
London between the Victorian delegates and the secretiry of 
state, and the result of these deliberations wa~ er~bodied in a 
despatch, addressed to the Marquis of Normanby, who re
placed Sir G. Bowen as governor of Victoria.q A copy of 

q Commons Papers, ~878-79, C. 2339, p. 20 . 

• 
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this despatch wa; confidentially communicat~d beforehand, to 
Mr. Berry for. the information' of the delegates. The great 
importance of this state paper, as an expression of the views 
of her Majest)"s government upon the leading points of dif
ference between the two houses in Victoria, justifies us m 
presenting it to our readers without abridgment. It is as 
follows:-

DowNING STREET, May 3, 187"9. 

MY LORD,- In his despatch of Dec. 27, 1878,* Sir George 
Bowen informed me that the Legislative Assembly of Victoria 
had authorized Mr. Graham Berry, • the chief-secretary and 
prime minister, and Mr. Pearson, a member of the Assembly, 
to proceed to London, as commissioners or delegates, to solicit 
my advice and assistance, and to lay before me the views on 
the political affairs of Victoria entertained by the majority of 
the Assembly; and by the same mail he forwarded to me a 
statement that had been adopted by the Council, and other 
documents bearing upon the case. Shortly after the arrival 
of Mr. Berry and Mr. Pearson in England, I received them at 
this office, and Mr. Berry then left with me the letter, of which 
I enclose a copy. The objects of their mission have been 
since fully discussed between us at several interviews, and 
I will now proceed to convey to you the opinion which her 
Majesty's government have formed upon the important ques
tion at issue, after full consideration of the statements that 
have been placed before them on behalf of the government 
and Assembly of Victoria on the one side, and of the Council 
on the other. 

In a m•emorandum elated Aug. 6, 1878, Sir George Bow
en's ministers had anticipated that they might be " com
pelled to despatch to England, on behalf of and wi!h the 
express sanction of the Legislative Assembly, commissioners 
chosen from leading members of that house, to lay bef~re her 
Majesty's imperia! go~ernment the matured result of it8 de-· 
lil::l,l:lration " o.n constitutional reform, "with a view to get 
that .-esult embodied in an act of the imperial legislature." 
On therecejpt .. of that memorandum, I lost no time in placing· 
before the Victorian government the considerations which 
di:sposed me to the opinion that no sufficient cause had been 

* Commons Papers, 1878-79, C. 2217, p. 73 . 
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• 
shown for the i~tervention of the Imperial Parliament in the 
manner suggested. · • 

The request urged by Mr. Berry in hi':s letter of Feb. 26, 
that Parliament should," by a simple alteratiGn of the sixtieth 
section of the constitutional act of Victoria, enable the Legis
lative Assembly to enact, in two distinct annual sessions, 
witl4 a general election intervening, any measure for the 
reform of the constitution,", is, in my opinion, even more 
open to objection than the proposal I understood him to con
vey in his memorandum of Aug. 6. But it is not necessary 
to discuss the merits of t;;his or any other proposal, for, though 
fully recognizing the confluence in the mother country 
evinced by the referenee of so important a q ue;,;tion for the 
eounsel and aid of the imperial government, I still feel that 
the eireumstanees do not yet justify any imperial legit,;lation 
for the amendment of that constitution act hy which self
govemrnent in the form which Victoria desired was conceded 
to her, and by which the power of amending the constitution 
was expressly, and as an essential incident of self-govern
ment, vested in the colonial legislature with the consent of 
tho Crown. The intervention of the Imperial Parliament 
would not, in my opinion, he justifiable, except in an extreme 
omergouey, and in compliance with the urgent desire of the 
people of the colony when all lWttilable efforts on their part 
ha<l been exlmnsted. But it would, even if thus justifi.ed, be 
attended with much diilicnlty and risk, and be in itself a 
matter for grave regret. It would be held to involve an ad
mission that the great eolony of Victoria was e.ompelled to 
ask the Imperial PaTliament to resume a power ~vhich, de
siring to promote her welfare and believing in her capacity 
for se'1f-government, the Imperial Parliament had voluntarily 
surrendered, and that this request was made because the 
leader~ of political parties, from a general want of the mode
ration and sagacity essential to the su~ces~ of constitutional 
government, had failed to agree upon any compr~mise for elila
bling the business of the colonial parliament to be earrioo on. 

It is, nevertheless, hnportant that the questio~ should be 
settled as soon as possible, where it can properly be dealt 
with,- that is, in the colonial parliament; and I shall be 
glad if, by the observations which I am about to make, I can 
remove some part of the "misunderstanding which has been 
amongst the chief obstacles to such a ~ttlement. 
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Following the generally accepted prece~ent, the consti-
tution act of Victoria establish'ed two legislative chambers,
the Council and Assembly,- and laid down, to a certain ex
tent, their muJ,ual relations; of which, it appears to me, a 
better definition rather than an alteration is now required. 
For, as no party in Victoria desires to abolish the Council, I 
feel confident that there can be no wish, in the words of .JOUr 
ministers, to "reduce it to a sham," or, by depriving it of the 
powers which properly belong to a second chamber, to confer 
on the Assembly a complete practical supremacy, uncontrolled 
even by that sense of sole responsib~lity which might exert a 
beneficial influence on the action of a single chamber. Nor 
can I suppose that the extreme view of the position of the 
Council, which it has recently to a great extent itself dis
claimed, can be supported by any who have sufficiently exam
ined the subject. 

The recent differences between the two houses of Vie
toria, like the most serious of those which have preceded it, 
turned upon the ultimate control of finance. I observe that 
the address of the Legislative Assembly of Feb. 14, 1878, 
dwells almost ex:clusi vely on the necessity of securing to that 
house sufficient financial control to enable adequate supplies 
to be provided for the public service, and it is prominently 
urged in Mr. Berry's letter of Feb. 26, in proof of the neces
sity for finding some solution of the present constitutional 
difficulty, that "scarcely a ye(l,r passes but it becomes a ques
tion whether the supplies necessary for the queen's service 
will be gral1ted." But this difficulty would not arise if the 
two hou~es of Victoria were guided in this matter, as in 
others, by the practice of the Imperial Parliament; the Coml
cil following the practice of the Hou:se of Lords, atld the 
Assembly that of the House of Commons. The Assembly, 
like the House of Commons, would claim and in practice 
exercise :the righ~ otgranting aids and supplies to the Crown, 
of limiting the matter, manner, measure, and time of such 
grau.ts, and of so framing bills of supply that these rights 
should be Jna,intained inviolate ; and as it would refrain from 
annexing to a bill of aid or supply any clause or clauses of a 
nature foreign to or different from the matter of such a bill, 
so the Council would refrain from any steps so injurious to 
the public service as the rejection of an appropriation bill . 

• 
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• It would be y.rell if the two houses in Victoria, accept-
ing the view which I have tf1t1s indicated o4 their mutual 
relations in this important part of their~ work, would main
tain it in future by such a general understmwing as would 
be most in harmony with the spirit of constitutional govern
ment. But, after all that has passed, it may he considered 
nece~sary to define those relations more elosel}' thtm has been 
attempted here, aud this might be effected either by adopt
ing a joint standing order, as was proposed in 1867, or by 
legislation. Of these, the former would ~:->ecm to be the pre
fcmble course, for there :01ight be no slight difficulty in fram
ing a statute to declare the conditions under which one 
house of parliament, in a colony luwing two houses, should 
exercise or refrain from exercising the powers which, though 
conferred upon it, must not always be asserted. But I must 
add that the clearest definition of the relative position of the 
two houses, however arrived at, would not sutlice to prevent 
collisions, unless interpreted with that discretion and mutual 
forbearance which has been so often exemplified in the his
tory of the Imperiftl Parliament. 

If, however, it should be felt that the respective positions 
of the two houses in matter::; of taxation and appropriation can 
only be defined by au amendment of the Constitution Act, 
tlwre may be other points- such as the proposal to enact that 
~L dis::;olution of parliament shall apply to the Legislative Coun
cil as well as the Assembly- that might usefully be consi
dered at the same time ; but I refrain from discussing them 
now, feeling that their merits can best be appreci~te~ in the 
colony it:;elf. ' 

It has been urged . that some legislation is necessary to 
ensure•mechanically the termination, after reasonable discus
sion and delay, of a prolonged difference between the two 
houses ~pon questions not connected with finance. I do not 
yet like to admit that the Council of V!oto~;ia will not, like 
similar bodies in other great colonies, without any suc:P strin
gent measme, recognize its constitutional position, and. so 
transact its business that the wishes of the peo:r,Je,~s clearly 
and repeatedly expressed, should ultimately prevail; 1101' have 
I yet seen any suggestion for such legislation which I can 
deem free from objection. ' 

I hope that the views which J have expressed may not 

• 
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be without infh!ence in securing such a ~utual agreement 
between the two houses as to ~move any necessity for impe
riallegislatio;; and•that, as both parties profess to de8ire only 
what is reasonjtble, and as there has been now an interval for 
reflection, a satisfactory and enduring solution of the diffi
culty may be arrived at in the colony. The course of action 
which her M~esty's government might adopt, should. this 
hope unfortunately be disappointed, must in a great degree 
depend upon the circumstances which may then exist; but I 
can hardly anticipate that the Imperial Parliament will con
sent to disturb in any way, at the instance of one house of 
the colonial legislature, the settlement embodied in the Con
stitution Act, unless the Council should refuse to concur with 
the Assembly in some reasonable prbposal for regulating the 
future relations of the two houses in financial matters in 
accordance with the high constitutional precedent to which I 
have referred, and should persist in such refusal after the pro
posals of the Assembly for that purpose, an appeal having 
been made to the constituencies on the subject, have been 
ratified by the country, and again sent up by the Assembly 
for the consideration of the Council. 

I have, &c. 
(Signed) M. E. HICKS-BEACH. 

THE MosT HONOURABLE THE MARQUIS OF NORMANBY. 

It will be observed that the preceding despatch, while 
it suggests a reasonable method of solving the con
stitutionpl. question which has for so long a period 
distracted the public mind in Victoria, abstains from 
endorsing the opinion so emphatically express~d by 
SirGeorgeBowen, that a change in the composition of 

· the Legislative Council by the adoption of the principle 
of nomination in Ireu of that of election was desirable . 

• • This omi~sion is significant. It implies that in the 
judg.ment of her Majesty's government no such change 
would sufice. to remedy existing evils, and to establish 
harmonious relations between the two chambers in 
Victoria. The experience of other British colonies, not 
only in Australia but elsewhere throughout the empire, 
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does not corro~orate Sir George Bowen's.idea that colo
nies possessing a nominatld upper hous~ are exempt 
from serious disputes as to the relative rights and privi
leges of the two branches of the legislature, especially 
in matters of supply. A nominated upper chamber, 
though undoubtedly preferable in certain respects to an 
elected body, constitutes no efficient or e:l'lectual check 
to democratic ascendancy. And it is obviously not in 
this direction that we may expect to find the point of 
agreement which shall. reconcile the conflicting claims 
of colonial legislative bodies. New South Wales, the 
dominion of Canada, and Queensland, severally possess 
a nominated upper house, and yet difficulties similar to 
those which have so long agitated Victoria are not un
known in these colonies. 

In the Assembly of · New South Wales, resolutions 
have been passed at the instance of the premier, with
in the present year (1879), condemning the action of 
the upper house in repeatedly rejecting an important 
government measure, and to remedy this grievance it 
is proposed to make that chamber elective.r 

In Canada, the Senate, or Upper House, have repeat
edly exhibited an independent spirit, and the expedi
ency of curbing their powers in respect to financial 
questions has been 1nooted, at any rate, by. tpe party 
now in opposition. 

Th,.e colony of New Zealand also possesses a nomi
nated Legislative Council, and hitherto no collision has 
occun;ed between the two chambers, since the intro
duction of representative institutio:ns, which has led to 

• any serious results. Nor is there any other special 
reason for altering the constitution of the upper 
chamber. Nevertheless, on Sept. 18, 18';8, ea series of 
resolutions were submitted to the House of Representa.-

r " The Colonies" newspaper, Aug, 16, Sept. 13 and 20, 1879 . 

• 
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tives avowedly for the N_lrpose of m¥-ing the Upper 
House a mQre independen1 body, by changing its con
stitution from a ;aminated to an elective chamber. It 
was proposetl to effect this alteration gradually, as 
vacancies should occur in the Council; such vacancies 
to be filled rw by the election of members by ballot by 
the House of Representatives, but so that the number 
of the Legislative Council should not exceed one-half of 
the number of the lower house. It was further pro
posedthat when bills have been•rejected in two succes
sive sessions by either house, both houses should sit 
together and decide by a two-thirds vote of the united 
body, upon the question whether such bills should pass 
and be presented for the sanction of ·the Crown. 
Ministers, however, disapproved of this scheme. The 
Attorney-General said, " he was opposed to an elected 
upper house, and believed that it would become the 
greatest curse to our constitution.'' He had always 
thought "that by having a nominated Legislative Coun
cil, and by having the number of its members unlimited, 
there was always an available power under the consti
tution act, which would prevent a dead-lock. Without 
such a power, collisions will always occur," as we see 
in other colonies. After a debate, the previous ques
tion wa~ put on these resolutions and negati ved.• 

On the other hand, stringent measures of reform, 
designed to restrain the freedom of elective legi~lative 
councils, are in contemplation, not only in Victoria, but 
in two other colonies where an elective upper c"ttamber 
exists; namely_, iif Tasmania/ and in South Australia.u 
• We rna)', therefore, safely conclude that the true 

remed.Y for legislative disputes is to be found not in 
any change-of tenure, or in a formal redistribution of 

• New Zealand Pari. Deb. vol. xxix. p. 246. 
t See post, p. 555. " The Colonies," of Aug. J"' 
u ibid. Aug. 30, Sept. 20, and Dec. 6, 1879 . 
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powers on the part of either house, but•in the general 
acccptan9e by both houses~£ counsels of.moderation, 
and in the avoidance by each of tlie assertion of ex
treme rights. It is to such a temperate and forbearing 
policy in the two houses of the Imperial Parliament 
towards each other, that their good understanding and 
cordtal co-operation, for so long a period, is mainly 
attributable. 

When the parliament of'Victoria reassembled, in .J nly, 1879, 
Mr. Graham Berry intro.luced into the Legislative Assemhly 
a bill, as a government measure, to reform the eonstit11tion of 
the colony. This bill proposed to confer upon the Legislative 
Assembly absolute control over taxation and expenditme. And 
to provide that all public money shall be available for appropri
ation immediately after it has been voted by the Assembly.v 
It also provided for the gradual substitution of a nominee 
Legislative Council iu place of the present elective body; 
awl that billi:; passed by the Assembly and twice rejected 
by the upper house shall be referred by the govemor to a 
plebisc·ite, at which the decision of a majority of the people 
shall he final, subject, however, to the assent of the governor. 
But the third reading of this bill having been voted in the 
As;;omhly by one less than the ab:solnte majority required 
by the co11stitnti.on act, it was withdrawn. Mi1iisters then 
advised a dit:~solution, to which the Governor consented. The 
elections will take place early in the now yenr.w 

The result of the renewed attempt to dispose o:t tJ1is much 
controverted question within the colony itself, without re
course to imperial authority to change the constitution, is not 
yet known. But there are indications that the people of 
Victoria are not willing to destroy a political systen1 which, if 
wisely ~nd temperately administered, w~uld secure, to them 
the blessings of beneficent rule and good government, and 
that some reasonable ground of compromise may ~'et be fom1d 
which shall reconcile contending parties, without introdrPCing 
novel and objectionable feaLures into the consti.tuJion of Vie-

v But on the second reading of the reform bill, on August 26, Mr. "Berry 
intimated that he was prepared to abandon this clause. "The Colonies," 
Oct. 18, 1879. 

w "The Colonies," Aug. 2; Sept. 20, Dec. 13 and 20, 1879 . 
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toria, which fimt no parallel~1 any other ~olony under the 
British Crow11. 

In concluding this section, it is unnecessary to com
ment any fufther upon the position of a constitutional 
governor upon the occurrence of differences between 
the legislati~e chambers. This point has been 1p.ade 
sufficiently clear in our review of' the preceding case. 
It has been therein shown that, so long as the two 
houses keep within the limits of the law, it is not the 
duty of the governor to interfePe in discussions or dis
putes in regard to their relative powers and privileges, 
save only by advice or suggestions in the capacity of a 
mediator. Should these disputes become irreconcilable, 
a governor may then authoritatively interpose, and, with 
the consent of his ministers, dissolve the parliament, and 
thereby bring public opinion directly to bear upon the 
question at issue and upon the parties to the contestation. 

We will now proceed to consider the powers which 
apperta.in to a governor in the administration of this 
prerogative. 

c. IJiscretion of tlle sovereign or her representative in gmnting or 
refus·ing to ministers a dissolution of Parliament. 

Position 
of a go
vernor. 

The prerogative of the Crown to dissolve an existing .Preroga

Parliament, and to summon for advice and assistance tiveof dis-
solution. 

another Parliament, which shall consist, so far &.S the 
popular chamber is concerned, of an assembly newly 
chosen ~ythe constituent body, is one of immense 
utility in brin~ing into harmonious . co-operation the 
se-.reral portions of the body-politic. 

TBis prerogative may be exercised by the sovereign 
at any tifne., subject only to the constitutional rule 
which, under parliamentary government, necessitates 
that it shall be advised and approved by a minister of 
state, directly responsible to the House of Commons . 

• 
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The prerogative power of dissolving Parliament has 
been aptly termed " the r?ost popular of. all the pre
rogatives of the Crown, which ·can never be exercised 
except for the benefit of the people, beca'tlse it makes 
them arbiter of the dispute," x- appealing to them, 
in the last resort, to determine the policy which shall 
prevail in the government of the nation, and the 
minister by whom that policy shall be carried out. 

From the serious consequences which may follow the 
administration of this.prerogative, it is manifest that 
it should be resorted to with great caution and for~ 

bearanee. :Frequent, unnecessary, or abrupt dissolu
tions of Parliament inevitably tend to "blunt the 
edge of a great instrument, given to the Crown for 
its protection; " and, whenever they have occurred, 
they have been fraught with danger to the common
weaJth. 

'rlw personal sanction of the sovereign- after de
liberate inquiry, and in the exercise of an unfettered 
judgment-must be given to the advice or recom
mendation of a minister, whenever it is proposed to 
lHtve recourse to the prerogative of dissolution. "Upon 
sueh an occasion, the sovereign ought by no means to 
be a pa.ssivo instrument in tho hands of his ministers: 
it is not merely his right, but his duty, to e~e!·cise his 
judgment in the adviee they may tender to him. And 
thongp, by refusing to act upon that advice, he ineurs 
a serious responsibility, if they should in the end 
prove to be supported by publie opinion, there is, per
haps, no case in which this responsil:fility may be more 
safely and more usefully incurred than }Vhen mini
sters have asked to be allowed to appeal to the peo
ple from a decision pronounced agaiJl,iilt .them by 
the House of Commons. For they might prefer this 

x Sir C. Gavan Duffy's minute, to Governor Canterbury, Commons 
Papers, 18'73, vol. 1. p. 315. . 
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request when there was n\_ probability _of the vote of 
the house be.Ylg reversed by-the nation, and when the 
measure would be ·injurious to the public interests. In 
such a case, the sovereign ought clearly to refuse to 
allow a dissolution." Y 

The sovereign has an undoubted constitutional right 
to withhold hts consent to the application of a minister 
that he should dissolve Parliament. But, on the other 
hand, the Crown can only grant a dissolution upon the 
advice of a responsible minister.z If the minister to 
whom a dissolution has been refused is not willing 
to accept the decision of the sovereign, it is his duty to 
resign. He must then be replaced by another minister, 
who is prepared to accept fun responsibility for the act 
of the sovereign, and for its consequences, in the judg
ment of Parliament.a 

It is evident, therefore, that the sovereign- when, 
in the exercise of this prerogative, a dissolution is either 
granted or refused- must be sustained and justified 
by the agreement of a responsible minister. If this be 
constitutionally necessary, as respects the sovereign, it 
is doubly so in the case of a governor. For the sove
reign is not personally responsible to any earthly au
thority; but a governor is directly responsible to the 
Crown f~r .every act of his administration.h 

Whenever the popular chamber refuses its confi
dence to ministers, the question whether, in ~oing 
so, it has correctly expressed the opinion of the coun
try may ,properly be submitted to the test of a d.issolu
tion of Parliament.c Nevertheless, in the words of • 
Cl~arles James Fox, quoted by Sir Robert Peel in 

Y Todd, ~arl.,. Govt. vol. ii. p. 
408. 

z E. A. Freeman, in North 
American Review, vol. cxxix. p. 
156. 

a Todd, Pari. Govt. vol. i. pp. 
155, 209 .. 

b Governor Normanhy, in New 
Zealand Pari. Papers, l.877, A. 7, 
p. 3. 

c Todd, Pari. Govt. vol. ii. p. 
406. 
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1841, it is da~erous to adrjit of any o'ther recognizoil 
organ of public opinion than the House JJf Commons. 
So long as Parliament may be reaso~ably presumed to 
represent the wishes of the people, it. is rwt necessary 
to go beyond Parliament to ascertain them. But, 
when this point is doubtful, the Constitution permits 
of a7 dissolution, for the purpose of solving the doubt.'1 

It rests with the sovereign, however,- or, in a 
colony, with the representative of the sovereign,- to 
determine the questi~n whether, in a particular in
stance, a dissolution of Pnrliarnent shall or shall not be 
nllowed. An examination of the following ,precedents 
will en:thle us to arrive at certain additional principles, 
applicable to the exercise of this prerogative by a con
stitutional governor. 

\Ve have a1ready noted, in a former section, a remarbtble 
case which occuned in New Brunswick in 185.5, wherein the 
govemor, bei11g impressed with the conviction that certain 
legi;;lut.ion in a previous session, intended to enforce prohibi
tion of the sale of liquor, had proved injurious to the country, 
and was altogether in advance of the public sentiment, 
sugge::;tcd to his ministers the expediency of an immediate 
dissolution of parliament in order to elicit a decided expres
sion of public opinion upon the question. Ministers demurred 
to thi::; position ; but the governor called upon them either to 
accept re::;ponsibility for the dissolution, or to .;t·eJ;ire from 
office. They chose to resign; whereupon a new administra
tion was formed, and the parliament dissolved. The result 
of the a,ppeal to the country was to vindicate the wisdom of 
the governor's action; for the new parliament, in accordance 
with the opinion of the electorate, pr~tmptly repealed the 
objectionable legislation.e • 

In the province of Canada, in 1858, upon the defeat of Mr. 
(afterwards Sir) John A. Macdonald·s mii1istry, by alt ad
verse vote of the Legislative Assembly upon 'Jle f1Uestion of 
the moRt suitable place for the future seat of government, 
the governor-general (Sir Edmund Head) commissioned Mr. 

d Todd, Par!. Govt. vol. ii. p. 407. 
• See ante, p. 453. 
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George Brown, 1n conjunci\.>n with Mr. ~now Sir) A. A. 
Dorion, to for1p a new administration. The attempt proved 
unsuccessful, for rea•sons which will appear on the perusal of 
the following ~orrespondence between Mr. Brown and the 
governor-general, which is taken from the newspapers of the 
period:-

On Thursday, the following note was received by• Mr. 
Brown:-

" TORONTO, Thursday, July 29, :t858. 
" The members of the Executive Council have tendered 

their resignation to his Excellency the governor-general, and 
they now retain their several offices only till their successors 
shall be appointed. 

" Under these circumstances, his Excellency feels it right 
to have recourse to you as the most prominent member of the 
opposition, and he hereby offers you a seat in the Council as 
the leader of a new administration. In the event of your ac
cepting this offer, his Excellency requests you to signify such 
acceptance to him in writing, in order that he may be at once in 
a position to confer with you as one of his responsible advisers. 

" His Excellency's first object will be to consult you as to 
the names of your future colleagues, and as to the assignmeut 
of the offices about to be vacated, to the men most capable of 
filling them. 

(Signed) EDMUND HEAD. 
"GEORGE BnowN, EsQ., M.P.P.'' 

Immediately on the receipt of this document Mr. Brown 
waited on the governor-general, and asked time to consult 
his friend~. • 

On Friday morning, Mr. Brown waited on the governor
general by appointment, and stated that he was en~aged 
consulting his friends, but would next morning give his Ex-
cellency a final answer. • 

On Saturday morn,ng, Mr. Brown waited on his Excel
len.cy with th~ folfowing acceptance of the trust proposed to 
him:;--

'' Mr. Br~w:g. has the honour to inform his Excellency the 
governor-general that he accepts the duty proposed to him 
in his Excellency's communication of 29th inst., and under
takes the formation of a new administration. 

"CHURCH STREET, July 31, 1858." 

• 34 
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On Sunday night, at ten o'clcjk., Mr. Bro;.,n was waited on 
by the governor-general's sec'l:'etary, and presfinted with the 
following memorandum:- • 

"His Excellency the governor-general for~ards the en
closed memorandum to Mr. Brown to-night, because it may 
be convenient for him to have it in his hand in good time 
to-m~rrow morning. • 

" The part which relates to a dissolution is in substance a 
repetition of what his Excellency said yesterday at his inter
view wiLh Mr. Brown. 

" 'l'he portion having -reference to the prorogation or ad
journment of Par1iamen t is important in determining the 
propriety of tho course to he pursued. 

"His Excellency therefore requests Mr. Brown to commu
nicate the memorandum to his future colleagues, in order to 
avoid all misapprehension hereafter. 

" GovERNMENT HousE, TorWNTO, Aug. 1, 1858." 

Memorandum. 

"His Excellency the governor-general wishes Mr. Brown 
to consider thi;,; memorandum, and to communicate it to the 
gentlemen whose names he proposes to submit to his Excel
lency ac; members of the new government. 

" The govemor-general gives no pledge or promise, express 
or irnpl,icd, with referenee to dissolving parliament. When 
advice i::; tendered to his Exce11ency on this subject, he will 
make up his mind according to the circumstances then exist-
ing, and the reasons then laid before him. • • 

" The governor-general has no objection to prorogue the 
parliatnent without the members of the new administration 
taking their seats in the present session. But, if he does so, 
it ouglilt, his Excellency thinks, to be on an express under
standing that parliament shall meet aga,n as soon as possible, 
say in November or December. Until ti10 11ew minist~rs 
meet parliament, his Excellency has no assurance that. they 
possess the confidence of the majority of the house. •• • . h. 

" The business transacted in the interval ought, m IS 

opinion, to be confined to matters necessary for the ordinary 
admmistration of the government of the province. 

" If parliament is prorogued, his Excellency would think it 

• 
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very desirable that the bill hr the registrati~n of voters, and 
that containing the prohibition·of fraudulent assignments and 
gifts by traders, should be proceeded with and become law, 
subject, of co•1rse, to such modifications as the wisdom of 
either house may suggest. Besides this, any item of supply 
absolutely necessary should be provided for by a vote of 
credit, and the.money for repn,irs of the canals, which c~nnot 
be postponed, should be voted. 

"His Excellency can hardly prorogue until these necessary 
steps are taken. If parliament merely adjourns until after 
the re-election of the members of tl1*l govemment, the case is 

1P different, and the responsibility is on the house itself. A 
prorogation is the act of his Excellency; and, in this particu
lar case, such act would be performed without the advice of 
ministers who had already received the confidence of parlia
ment. His Excellency's own opinion would be in favour of 
proroguing, if the conditions above specified can be fulfilled, 
and if .Mr. Brmvn and his colleagues see no objection. 

(Signed) EDMUND HEAD." 
"GovEHNMENT HousE, TonoNTO, July 31, 1858." 

Early on Monday morning, Mr. Brown, on his own personal 
responsibility, and without consulting his proposed colleagues, 
sent the following note to the governor-general :-

"Mr. Brown has the honour to acknowledge receipt of his 
Excellency the governor-general's note of last night, with 
accompanying memorandum. 

"Before receiving his Excellency's note, Mr. Brown had 
successful~ !nlfilled the duty entrusted to him by the gover
nor-general, and will be prepared, at the appointed honr this 
morning, to submit for his Excellency's approval the Iiames 
of the gentlemen whom he proposes to be associated with 
himself in the new government. • 

"Mr. Brown respt!ctfully submits tha,t, until they have 
assumed the functions of constitutional advisers of the Crown, 
he ·and his p1~oposed colleagues will not be in a position to 
discu~s the im~ortant measures and questions of public policy 
referred to i~1 his Excellency's memorandum. 

"CHURCH STREET, Aug. 2." 

On Monday morning, at half-past ten, Mr. Brown waited 
on his Excellency, aucl submitted for his approval the names 
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of the proposed government. Jlt noon, on the same day, the 
members of the government took the oaths ~f office. Ou 

• Monday night, adverse votes were given against the admini-
stration iu both houses. On Tuesday, Mr. Br~wn waited on 
his Excellency, and informed him that the cabinet advised a 
prorogation of parliameut, with a view to a dissolution. The 
gove1~10r-general requested the grounds of thi~ advice to be 
pnt in writing. In compliance with his Excellency's request, 
the following memorandum was communicated to the gover
nor-general :-

" Hi:,; Excellency\; present advisers having accepted office 
on hiH ExceJlency's invitation, after the late admiui:,;tmtion 
had, by their reHignation, admitted their inability snccm;sfnlly 
to conduct the affain; of the country in a parliament summm1ed 
under their own au vice, and being unanimously of opinion 
that the constitutional recourse of an appeal to the people 
affrmb the best, if not the only solution of existing difficulties, 
rcHpeetfully adviHe hiH Excellency to prorogue parliament im-
mediately with a view to a diHsolntion. 

" When his Excellency's present advisers accepted office, 
they did not conceal from themselves the probability that they 
would be unable to carry on the goverument with the present 
Jlou:.;e of Assembly. That house, they believe, does not pos
sess tho confidence of the country; and the public dis:'m
ti::;faetion luts been greatly inereased by the numerous and 
glaring acts of corruption and fraud by which many seats 
were ohtai11ed at the last general election, a11d for which acts 
the house, though earnestly petitioned so to do, li.as. failed to 
afford a remedy. 

"J.1)r some years past, strong sectional feelings have arisen 
in the country, which, especially during the present sest>ion, 
have seriously impeded the carrying on of the admiui::;trative 
and legiHlative functions of the govern~ent. The late admi
nistration niade no attempt to meet these. difficulties or to 
sugge::;t a remedy for them, and thereby the @Vil has been 
greatly aggravated.· His Excellency's present advisers ·have 
entered the government with the fixed detern)j.:1altion to pro
pose constitutional measures for the establishment of that 
harmony between Upper and Lower Canada which is essen
tial to the prosperity of the province. They respectfully sub
mit that they have a right to claim all the support which his 
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Excellency can ~onstitution~lly extend to tl1en1 in the prose
cution of this_all-important object. 

"The unprecede~ted and unparliamentary course pursued 
by the House .of Assembly, which immediately after having', 
by their vote, compelled the late minist.ry to retire, proceeded 
to pass a vote of want of confidence in the present adminis
tration, witho10.t notice, within a few hours of their ap11oint
ment, in their absence from the house, and before their policy 
had been announced, affords the most convincing proof that 
the affairs of the country cannot be efficiently conducted 
under the control of the house as n~w constituted." 

At two o'clock this day, the following memorandum was 
received from the governor-general:-

"His Excellency the governor-general has received the 
advice of the Executive Council to the effect that a (lissolu
tion of parliament should take place. 

"His Excellency is no doubt bound to deal fairly with all 
political parties; but he has also a duty to perform to the 
queen and the people of Canada paramount to that which he 
owes to any one party, or to all parties whatsoever. 

'' The question for his Excellency to decide is not,-' what 
is advantageous or fair for a particular party?' but what upon 
the whole is the most advantageous and fair for the people 
of the province. 

"The resignation of the late government was tendered in 
consequence of a vote of the house, which did not assert 
directly any want of confidence in them. 

"The v~te of Monday night was a direct vote of want of 
confidenh on the part of both houses. It was carried in the 
Assembly by a majority of forty in a house of a hundred and 
two, out of one hundred and thirty members, conse~uently 
by a majority of the whole house, even if every seat had been 
full at the time of the vote. • 

"In addition. to • this, a similar vote was carried in the 
u•pper hous~ by sixteen against eight, and an address founded 
on the same was adopted. 

"It is .cl~r that und~r such circumstances a dissolution, 
to be of any avail, must be immediate. His Excellency the 
governor-general cannot do any act other than that of dis
sclving parliament by the advice of a ministry who possess 
the confideEce of neither branch of the legi::;lature . 
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"Is it then the duty of his Excellency t'o dissolve parlia· 
ment? • • ' 

"It is not the duty of the governoc-gen~ral to decide 
whether the action of the two houses on Moncby night was, 
or was not in accordance with the usual cout~tesy of parlia
ment towanls an incoming administration. The two houses 
are the judges of the propriety of their ow;1 proeeedings. 
His ltxcelleucy has to do with the conclusions at which they 
arrive, provided only that the forms observed are such as 
to gi vo legal and constitutional force to their votes. 

"There are many points which require careful conside
ration with reference to •a dissolution at the present time. 
Amongst those are the following:-

" L It has been alleged that tho present house may be 
asBtllncd not to represent the people; if such were the case, 
there wa::; no suf-ficient reason why, on being in a minol'ity in 
that hou:sc, the late government should have given place to 
tbe present. His Excellency ca,nnot constitutionally adopt 
this view. 

"II An election took place only last winter. This fact 
is not conelusivo against a second election now, but the cost 
and ineouvenienoe of 1mch a proceeding are so great that 
they onght not to be incurred a second time without very 
strong grounds. 

''III. The business before parliament is not yet finbhed. 
It is perhaps true that very little which is absolutely essential 
fo,r the country remains to be done. A portion, however, of 
the estimates and two bills, at least, of great importance are 
still before the Legislative Assembly, irrespective ~f· the pri
vate business. 

"In. addit,ion to this, the resolutions respecting the Hud
son's Bay Territory have not been considered, and no answer 
on that fUhject can be given to the British Government. 

"IV. The time of year and the state c1f affairs would make 
a general election at this moment peculiarly incm~venient tm,.d 
burthensome, inasmuch as the harvest is now going on in a 
latge portion of the country, and the pressure of the late 

.. h d •• • money cr1s1s a~:> not passe away. 
"V. The following considerations are strongly pressed by 

his Excellency's present advisers a~:; reasons why he should 
authorize an appeal to the people, and thereby retain their 
services in the Council : -

• 
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"1. The corruption and bribery alleged t~ have been prac
tised at the last election, and t~1e taint which on that account 
is said to atta~h to "the present Legislative Assembly. 

"2. The e1istence of a bitter sectional feeling between 
Upper and Lower Canada, and the ultimate danger to the 
Uniori, as at present constituted, which is likely to arise from 
such feeling .• 

" If the first of these points be assumed as true, it" must 
be asked what assurance can his Excellency have that a new 
election, under precisely the same laws, held within six or 
eight months of the last, will diffe\ in its character from that 

"' which then took place? 
"If the facts are as they are stated to be, they might be 

urged as a reason why a general election should be avoided 
as long as possible; at any rate, until the laws are made more 
stringent, and the precautions against such evils shall have 
been increased by the wisdom of parliament. Until this is 
done, the speedy recurrence of the opportunity of practising 
such abuses would be likely to aggravate their character and 
confirm the habit of resorting to them. 

" The second consideration, as to the feeling between 
Upper and Lower Canada, and the ultimate danger of such 
feelings to the Union, is one of a very grave kind. It would 
furnish to his Excellency the strongest possible motive for a 
dissolution of parliament, and for the retention of the present 
government a,t all hazards, if two points were only conclu
sively established; that is to say, if it could be shown that 
the measures likely to be adopted by Mr. Brown and his col
leagues \vere a specific, and the only specific, for these evils, 
and that the members of the present Council were the only 
men in the country likely to calm the passions, and atlay the 
jealousies, so unhappily existing. It may be that both these 
propositions are true, but, unless they are establish~d to his 
Excellency's complt!te satisfaction, the mere existence of the 
JVischief is .not !n itself decisive as to the propriety of resort
ing. to a general election at the present moment. The cer
tainty, or6 at.. any rate, the great probability, of the cure by 
the course proposed, and by that alone, would require to be 
also proved. Without thil:', a great present evil would be 
voluntarily incurred for the chance of a remote good. 

" VI. It would seem to be the duty of his Excellency to 
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exhaust every p~ssible alternati.;e before subjecting the pro
vince for the second time in- the same year t~ the cost, the 
inconvenience, and the demoralization of'!luch a proceeding. 

"The governor-general is by no. means satisped that every 
alternative has been thus exhausted, or that it would be im
possible for him to secure a ministry who would close the 
business of this session, and carry on the ad111inistmtion of 
the government during the reces8 with the confidence of a 
majority of the Legislative Assembly. 

"After full and mature deliberation on the arguments sub
nnttell to him by word ~f mouth, and in writing, and with 
every respect for the opinion of the Council, his Excellency 
declines to dissolve parliament at the present time. 

(Signed) "EDMUND HEAD. 

"Gov~mNMEN'l' HousE, 'I'onoNTO, C. W., Aug. 4, 1858." 

Immediately on the receipt of this document, Mr. Brown 
proceeded to the government house and placed in the hands 
of hiB Excellency the reHignations of himself and colleagues. 

"Mr. llrown hf18 the honour to inform his Excellency the 
governor-general that, in consequence of his Excellency's 
memorandum of this afternoon, declining the advice of the 
Council to prorogue parliament with a view to a dissolution, 
he has now on behalf of himself and colleagues to tender their 
re::;ignatious. 

"ExllCUTIVll CouNcn CnAMBlln, ToRONTO, Aug. 4, 1858." 

The previous administration was accordingly recalled. In 
order to avoid the necessity for their formal re.l\:ll(iiction
when in fact they plausibly assumed that they had been actu
ally reipstated in office owing to the failure of negotiations 
with their political opponents- the new ministers availed 
themselves of certain statutory provisions by which they were 
enabled •to resume their places without i'acating their seats. 
The nominal premier was changed, and COl·tctin minor alter~
tions in the personnel of the administration took• place; but 
substantially it was a return to power of the Macdmiald 
ministry, and they succeeded in maintaining t'he •policy in 
regard to the seat of government which had led to their tem
porary loss of office. Attempts were made to question their 
proceedings in resuming their places without goi1Jg for re-elec-
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tion ; but ministers were su.stained, not onl~ by the Legisla
tive AssemblJ;, but also by judgments upon the case in the 
courts of law.f • 

In 1860, tl1,e lieutenant-governor of Nova Scotia (Lord 
Mnlgrave) was placed in a position somewhat resembling 
that of Sir Edmund Head in the preceding case. After a 
dissolution of .parliament in the previous year, his min~ster::;, 
who had heretofore a good working majority, found them
selves considerably weakened, the opposition being almost able 
to turn the scale against them. Ministers declared, however, 
that several of their opponents w~re disqualified and that 
their seats should be vacated. They endeavoured to persuade 
the House to unseat these gentlemen without a resort to the 
legal method of trying controverted elections. But the 
attempt was unsuccessful. Instead, the House -resolved that 
they had no confidence in the administration. 

·whereupon ministers strongly urged upon the govemor the 
necessity fOT another dissolution of parliament, not only on 
their own behalf, but also on public grounds. His Excellency 
carefully reviewed their arguments, dissented from their con
clusions, and decliiwd to accede to their request. He promised 
that, whenever he should be of opinion "that a constitutional 
necessity for a dissolution exists," he would not hesitate to 
appeal to the country; but he added, "so long as I remain 
her Majesty's representative in Nova Scotia, I shall claim to 
be the judge of when that time has arrived." As it was, he 
deemed it to be neither expedient nor fOT the public conve
nience th~~t a dissolution should take place so soon after a 
general e,ection. Accordingly the ministry resigned. 

In defending his conduct upon this occasion to the secre
tary of state for the colonies, the governor said:-" r quite 
admit that when a Council is backed by a majority of the 
House, a governor is bound in ordinary cases to foll~w their 
advice, and that. it fs chiefly by his influence and persuasion 
toot he mw;t endeitvour to direct their conduct, but Mr. 
Jolwston (the premi.er) would place a governor in the same 
position a~ t~ queen, and the Council in the position of the 
cabinet at home, forgetting entirely that the governor is him-

£Leg. Assem. Journals, 1858, pp. 973-976, 1001; Upper Canada Q. B. 
Reports, vol. xvii. p. 310; Upper Canada C. P. Reports, vol. viii. p. 479 . 
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self responsible to the home go"vernment, and that it is no 
excuse for him to say in answer to any char~e against his 
administration of affairs, I did so by the ttdvice of my Coun
cil." Ministers having ad vised a dissolution ~ft~r a vote of 
want of confidence had passed, "their advice had ceased to 
carry that weight which under other circumstances would 
attaclJ. to it;" and, "in the event of the pf4ople deciding 
against them," the governor would "have been left to answer 
for having refused to acknowledge the vote of the majority 
in a house which had only just been elected by the people, an 
act which I consider woul~l have been most unconstitutional." 

In charging the leader of the opposition with tbe task of 
forming a new ministry, the governor required of him a writ
ton pledge that he would facilitate a legal inquiry into the 
right to the contested seats, and that parliament should not 
be prorogued until that question was decided. This pledge 
was given, and faithfu1ly kept. The result of the inq niry into 
the leg:tlity of disputed elections proved somewhat surprh;ing. 
Tho alleged disqualification, which bad been so vehemently 
asserted by the ex-ministers, was not substantiated; and the 
members declared by their opponents to be disqualified were 
prouounced by the proper tribunal to have been duly elected. 
Nevertheless, the ex-ministers persevered in ttttempts to ob
tain a dissolution of parliament; but the governor would not 
yield. The house sustained the new ministry on a test vote, 
by a majority of four. And the colonial secretary, upon re
ceiving the report of the governor's proceedings, expressed 
entire approval of his Excellency's concluct.g 

In 1871, the governor of South Australia (Sir ':Treomes Fer
gusson) agreed to allow a dissolution to his ministers,- after 
their defeat, on Nov. 16,- on a vote of want of confidence, 
which was carried against them in the Assembly, by the 
castinfjt vote of the speaker. Whereupon, both houses of 
parliament passed addresses, praying thtt governor to dismiss 
his ministers at once, and not to grant them :; dissolutiQn. 
In reply to these addresses, the governor informed the I;egis
lative Council that he regretted his inability to comply with .,. . 
their request; and he informed the Assembq that, under 

g Nova Scotia Assem. Journals, 1860, appx. pp. 11-46; ibid. 1861. 
appx. no. 2. 
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existing circumstances, he did not feel justified in refusing to 
his advisers the appeal which they desired to make to the 
constituencies· from•the vote of the house. On the same day, 
the governor ~roceedecl to prorogue parliament, with a view 
to its in1mecliate dissolution.h 

In May, 1872, the Legislative Assembly of Victoria having 
agreed to a vote expressing a want of confidence in th!J ad
ministration of Mr. (afterwards SiJ') C. Gavan Duffy, the 
cabinet presented to the governor (Lord Canterbury) a 
minute, expressing their conviction that they were bound to 
give effect to this vote, either by an.immediate resignation of 
office or by recommending a speedy dissolution of parlia
ment. 

They believed that a dissolution of parliament, as an alter
native to resignation of office, was justifiable 1.mder any one of 
the following circumstances : -

" 1. When a vote of 'no confidence ' is carried against a 
government which has not already appealed to the country. 

" 2. vVhen there are reasonable grounds to believe that an 
adverse vote against the government doe::; not represent the 
opinions and wishes of the country, and would be reversed by 
a new parliament. 

"3. vVhen the existing parliament was elected under the 
auspices of the opponents of the government. 

"4. When the majority against a government is so small as 
to make it improbable that a strong government can be formed 
from the opposition." 

All th~e • conditions they believed to be united in their own 
case. The preseilt ministry was appointed a year ago, after a 
general election ; and the constituencies had had no opportu
nity of pronouncing upon their public policy. 

This memorandum, otherwise very able, contain@d one 
grave enor. It ~lletted that, "in England, it may be said to 
ha¥e become.a maxim of constitutional law that the alterna
tive cJf resignation or dissolution is left absolutely to the dis
cretion an~ responsibility of mi11isters." And it inferred, 
from this e1-ro;;eous assumption, that a similar rule should be 

h South Australia Leg. Com1. Journals, 1871, p. 65, House of Assem. 
Journals, 1871, pp. 235, 237 . 
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recognized, equally without quaiification, as•applicable to the 
colonies.i • • 

In reply, the govemor pointed out 'ttutt, i~1asmuch as of 
late years, it had not been customary for the sovereign to re
fuse a dissolution asked for by her ministen:l, a; an alternative 
to a resignation of ofiice,- a ci1·cmnstance from which, how
ever• a very questionable inference was drawv in respect to 
the constitutional law of the mother country,- it was not 
therefore to be assun1ec1 that a govern~r had no discretion in 
such matter::;. Colonial governors, though not constitution
ally responsible to colon~tllegit::1atmes, are pcrsowdly respon
sible to the· Crown. This responsibility involves practically, 
though indirectly, serious local responsibilities,- e8pecially in 
regard to dissolutions,- of which rio governor can divest 
him:;elf. 

Auvcrting to the "four conditions'' above specified,- in 
any 0118 of whieh, Mr. Duffy believed, recourse might 
properly be had to a disHolntion,- the governor declined 
to ndmit that any or all of these considerations " wonld, 
under all conceivable circumstances, and without any refer
ence whatever to any other fact or facts, however important, 
justify a dissolution." . 

Admitting the propriety of the recommendation to dissolve 
as coming from his adviser:,;, the governor himself, in the exer
cise of his constitutional discretion, thought 1t premature at 
the time to act upon that ad vice. 

The vote of censure which had led to the present crisis 
was principally directed against acts of administration and 
not of legi::;lation. The governor was not sati::;fiecl- that the 
majority in the Assembly would not have approved of the 
prop~ed legislative measures of ministers. If not, with 
parties so evenly balanced in the AsHembly, a new adminis
tration, might pl'Obably be formed which would obtain suffi
cient support from the existing chamb~r to enable them to 
carry on the public business. • • • 

The adoption of a non-confidence vote by the Assembly had 
undoubtedly rendered it impossible for the prese11t ministry 
to remain in ofiice unless the Assembly shoul(l be dissolved, 

i Commons Papers, 1873, no. 346, p. 7 (vol. l. p. 315). See also 
Victoria Assembly Votes aud Proceed. 1872, no. 45 . 
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• 
but the governo~ deemed it ,to be his dut,¥, under existing 
circumstances. to- put himself into communication with the 
party by which thif!vote had been carried, and endeavour to 
form a ministcy without being obliged to resort to that which 
he considered would be essentially, if not exclusively, a penal 
dissolution. 

Whereupon.the Duffy administration resigned. The,y did 
not feel warranted in debating any of the grounds upon which 
his Excellency h::t-d arrived at his decision, but protested 
against being understood as implying their acquiescence in 
those reasons. • 

The governor then sent for Mr. Francis, who succeeded in 
forming a new administration to which the confidence of par
liament was given, without the necessity for having recourse 
to a dissolution) 

In reviewing this difficult case, it is evident in the 
first place, that Lord Canterbury was right when he 
vindicated for himself a " constitutional discr~tion " to 
decide as to the expediency or otherwise, upon grounds 
of public policy, whether or not to grant an appeal to 
the country to this defeated administration. 

No doubt the governor's refusal of this appeal was a 
great hardship to the Dufly ministry, for they had good 
reason to anticipate a favourable response had they 
been allowed a dissolution. 

It has· been often urged that a ministry is entitled to 
claim frt»rr'i. the Crown the dissolution of a parliament 
which had been elected under the auspices of their 
political opponents, and that this claim may be pre
ferred whenever the popular branch thinks fit to with
hold its confidence-from an administration. But neither 
co.netitutioi]al '!!sage nor a just appreciation of the mo
nar~hial office, will warrant any such limitation of the 
discretio~ of.:. the Crown in the exercise of this preroga
tive. For it is n:9t n legitimate use of the prerogative 

l Victoria Assembly, Votes and Proceed. 1872, no. 45. And see Vic
toria Year Book, p. 1. 
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' . 
of dissolution t~ resort to it when there rs no important 
political question upon w'hich contepding parties are 
directly at issue, and merely in order to maintain in 
power the particular ministers who are in •office at the 
time.k 

It has been alleged that eminent cons~itutional au
thorities in England expressed their opinion that Lord 
Canterbury acted on this occasion too arbitrarily in 
refusing to grant a dissolution to the Duffy administra
tion.1 But, on the otht.n hand, it would appear that the 
governor's decision Wl1S justified by the result, inas
much as the ministry which succeeded to oflice had no 
difficulty in securing the confidence of the existing 
Assembly. And upon the retirement of Lord Canterbury 
from the government of Victoria in the following year, 
when his term of service expired, he received cordial 
addresses~ of respect and consideration for his public 
conduct from both houses of the colonial parliament. 

In New Zealand, on Oct . .5, 1872, the Stafford administra
tion was defeated in the House of Representatives upon a 
motion by Mr. (now Sir) Julius Vogel of want of confidence, 
which was passed by a majority of two. This ministry had 
been in existence but four weeks, their predecessors having 
resigned upon a similar defeat by an adver::;e majority of 
three. These facts seemed to show "that no pat:ty in the 
present house Wf"ts strong enough to command • a• reliable 
working majority." 

Mr. £tafford accordingly advised the governor (Sir George 
Bowen) to gra1it a dissolution of parliament, the existing 
house 4aving been elected during the time of the preceding 
administration, which at first had a large"malority, but which 
had gradually dwindled away; From the best information ,;:1t 
his command, Mr. Stafford was satisfied that the rmmlt ,p£ a 
dissolution would be the return of a decisiv~ ~ajority in 
favour of his policy. • 

k See Todd, Pari. Govt. ~ol. ii. p. 406. 
1 Private Letter from Victoria . 
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• 
Before replying to this request, the g~vernor inquired 

whether the e,.xisting parliamentl' would be ready to grant the 
necessary supplies to carry on the public service until a new 
parliament co.uld be convened. Mr. Stafford answered that 
he had no doubt that, in accordance with constitutional usage, 
the requi::;ite supplies for the public service, limited to the 
shortest perioQ. which would enable a new parliame:r:t to 
meet, would be voted. 

On Oct. 7, Governor Bowen made known his decision. 
After carefully reviewing the case in all its bearings, he said 
he was unable to acquiesce in an impwdiate dissolution. He 
believed frequent dissolutionR to be objectionable on principle. 
" They have an obvious tendency to c:tnse members to be 
regarded as mere delegates of the constituencies and not as 
representatives of the country at large." The existing par
liament, elected for five years, is barely eighteen months old. 
No measure of urgent importance on which public opinion is 
divided i::; before the country. The governor was not, there
fore, satisfied that a dissolution would materially alter the 
present evenly balanced state of parties. He would prefer 
to try and form a new mini::;try on a wider basis, which might 
be strong enough to carry on the government without delay 
or interruption. 

Accordingly, the Stafford administration resigned office, and 
on Oct. 11, the Waterhouse ministry was appointed. This 
cabinet at once commanded a strong working majority in the 
legislature, a circumstance which, coupled with other subse
quent events, proved unmistakably that the general sentiment 
of parlia'hH~nt and of the country was in favour of the course 
pursued by Governor Bowen on this occasion.m 

Two months afterwards, however, the premier (Mr. Water
house) unexpectedly brought about another ministerial crisis 
by placing his resignation in the governor's hands .• There 
had been no differe~e whatever between ministers and the 

~ ~ . 
go.vernor, n!?r any serious dissensions in the cabinet. But 
Mr .• Waterhouse was dissatisfied with the relations between 

' . .. 
m New Zealand HouRe of Repre- such circumstances, acknowledged 

senhttives Journals, 1872, appx. A. the receipt of the governor's de
no. 10; Leg. Coun .• Jol'lrnals, 1873, spatches, in explanation of his con
appx. no. 4, p. 5. The. imperial duct, without commenting thereon. 
secretary of state, as usual under Ibid. p. 19 . 
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• 
himself and Mr .• Vogel, a brother minister, "whose influence 
in the cabinet was seemiug•y predominant. ~He therefore 
determined to retire. The governor bef:!ged him to recon
sider his resolve, in view especially ·of the .fact that the 
resignation of the prime minister must, by constitutional 
usage, dissolve the ministry, and this too at a very inconve
nient period. But, as Mr. Waterhou::;e adhereJ:} to his deter
mination, the governor requested Mr. Fox to assume the 
premiership and reconstruct the ministry. Ml'. Fox under
took this duty, but in a month afterwards he also resigned. 
Mr. Vogel was then appointed premier, making five sncces
si vc administrations in sc~en months ! The secretary of state 
for the colonies was duly notified of these transactions, b11t 
he contented him::;clf with aekuowlcdging the receipt of the 
despatches communicating the information.n 

In the same colony, in November, 1877, the premier, Sir 
Goorge Grey, requested the governor, the Marquis of Nor
manLy, to dissolve the House of Representatives, on account 
of the evenly balanced state of parties therein. The Grey 
admiuitltration had taken office on Oct. 13, previous, on the 
defeat of their predeces::;ors upon a vote of want of confidence. 
On Oct. 24, before the new ministers had announced their 
intended policy, a vote of want of confidence was submitted 
against them. This was negatived, on Nov. 6, by the casting 
vote of the speaker. Shortly after, a similar motion was pro
posed, dni'illg the debate upon which ministers asked for a 
dissolution of parliament. 

They based their claim to a dissolution upon the fact that 
at the last general election the ex-ministry were• it\ powe1·, 
and upon their conviction that the new' elections would give 
them 3!' large majority of supporters. 

In reply, the governor expressed his opinio,l that a dissolu-. 
tion w~, at present, undesirable; principally, because (1) he 
believed that the existing difficulties m1ght be disposed of , 
without recourse to such an act; (2) because the., parliame,lt 
was now only in its second session, and legislation was ~on
templated upon the question of representation •• wi:W-ch would 
probably necessitate a dissolution; (3) because no great ques-

n New Zealand Pari. Papers, 1673, A. 1, a. pp. 7-20. New Zealand 
Statistics, 1676, pp. 6, 7. 
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tion was at issue· upon which to appeal to th.:: constituencies; 
(4) because ~e had no assurat'!Ce that a dissolution would 
produce a working' ·majority in favour of ministers; and 
(5) because n~ supply' had yet been granted; and unless the 
house should first vote supplies, for at least three months, 
the governor could not undertake to consider the question of 
a dissolution. • 

Furthermore, it did not appear that from the outset this 
administration had been able to command a majority of the 
house. The speaker's vote, which alone had saved them 
from defecLt, is, according to parli,amentary usage, ahvays 
given with a view not to preclude the house from reconsid
ering a question so decided upon. A speaker's casting-vote, 
given to negative a vote of want of confidence, "can hardly 
be taken as an expression of confidence on the part of the 
house." 

Sir George Grey's answer to the governor's memorand nm 
was, for the most part, a vindication of his right to a dissolu
tion, whether or not supply should be previously granted, as 
to which, he believed, '' the governor had nothing to do, he
cause the decision ought to rest with the ministers, the par
liament, and the people." 

In a subsequent memorandum, ministers strongly urged 
the necessity, on financial grounds, for a speedy dissolution. 
They denied the right of the governor to base his exercise of 
the power to dissolve parliament upon the prerogative of the 
Crown. They contended that it was a power derived from 
the constitution act, and was, therefore, "one of those ques
tions on wh,ch, according to constitutional law, the governor 
should act on the advice of his ministers." They, therefore, 
1·easserted their right to a dissolution, "unfettered b:}' any 
condition of supplies being granted;" and declined to enter 
into any compromise in the niatter. • 

The governor, in hi'!; reply, pointed out that, under the con
sti4Ptioll act, pis right, at his own discretion, to prorogue or 
disso~ve the Assembly, was clear; and that, by the royal in
structions, ~is ~uthority to exercise that right, notwithstand
ing the opposition of his ministers, was established. Accord
ingly, he" could not admit that ministers have an unqualified 
right to a dissolution when the governor may consider it 
undesirable or unnecessary." 

36 
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Ministers still endeavoured to controvei·t the governor's 
arguments; but he refused tb discuss with th~u his constitu
tional position, responsibilities, or duties r though he admitted 
their undoubted right to appeal to he"r Majes~y, through the 
secretary of state, in respect to his conduct, whenever he 
might deem it his duty to decline to comply with their advice. 
ShoJU.ld such a complain~ be preferred, the .govemor would 
forward it to the secretary of state with such explauations as 
might be required. 

Reiterated attempts we.re made by the ministry to induce 
the governor to give >~ty and grant them a dissolution of 
parliament, in conformity with the rights which they con
tended appertained to the Queen's ministers in England. 
But his Excellency adhered to his resolve, not under present 
circumstances to yield to their reque:;t, until at any rate a.ll 
other expedients had failed to beget a good understanding 
between ministers and the house. He did not think it ex
pedient to impose an unconstitutional pressure on parliament 
hy promising it dissolution at some future period, when it 
might suit ministers to go to the country; nor did he see any 
immediate need for such an act. He would not deny that 
ministers ill a colony have equal rights with ministers in Eng
land, in matters that do not affect imperial mterestR; but he 
did not believe that, in similar circumstances, a minister in 
England would ask for a dissolution "when there was no 
great poli Lica1 q ucstion directly at issue between the cor~ tend
ing parties, and simply in order to maintain in power" an 
existing adrninistration. 

Tho' upslwt of the matter was· that parliam~nt was pro
rogued, without reference to any contemplated dissolution, 
the l~sual supplies, meanwhile, having been voted for the ser
vice of the current year. 0 

A '\uonth after the prorogation, Sir George Grey renewed 
his application to the governor for a di~ol11tion of parliament. 
But at this time, Lord Normanhy was of opinion thttt there 
was a fair prospect of the ministry being able to secure,.in the 
next session, the support of the popular ch~m~r. And as 
there was no def1nite question at issue upon which an appeal 
to the country coulrl be made, the governor again declined to 

0 New Zealand Pari. Papers, 1877, A. 7i ibid. 1878, A. 1, p. 3 . 
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' 
accede to this• request. Upon which SiJ George Grey re-
peated his llssertion that the governor was not warranted in 
exercising any di~retion in the matter, and claimed that he 
ought to grq;nt a d.is.solution whenever a ministry thought fit 
to demand it. 

·whereupon, his Excellency submitted the entire corre
spondence o.a this question to the secretary of st<tte for the 
colonies. Sir M. Hicks-Beach, in a despatch dated Feb. 15, 
1878, expressed his dissent from Sir George Grey's opinion, 
in respect to the powers of the governor, as being an undue 
limitation of the prerogative of ~he Crown. He said that 
"the responsibility, which is a grave one, of deciding whether, 
in any particular case, it is right and expedient, having re
gard to the claims of the respective parties in parliament, and 
to the general interests of the colony, that a dissolution should 
be granted, must, und.er the constitution, rest with the go
vernor. In discharging this responsibility, he will, of course, 
pay the greatest attention to any representations that may be 
made to him by those who, at the time, are his constitutional 
advisers; but, if he should feel himself bound to take the 
responsibility of not following his mini!lters' recommendation, 
there can, I apprehend, be no doubt that hotlY law and prac
tice empower him to do so." P 

The Grey administration continued in office for about two 
years. But, on July 29, 1879, they were defeated by a ma
jority of fourteen, in the Honse of Representatives, upon an 
amendment to the address in answer to the speech from the 
throne, at the opening of the session. This amendment ex
pressed'!:!, want of confidence in the ministry. 

Sir George Grey then applied to the governor (Sir Hercu
les Robinson) to grant him a dissolution of parliame1;t. His 
Excellency responded to the request in the following memo
randum, which was laid on the table of the house• by the 
premier : q - • • 

• "I.laave ~arefully considered the position in which ministers 
nre.placed by the defeat which they have just sustained in the 
House of .Rel!resentatives, upon a no-confidence motion; and 

v Ibid., 18'78 appx. A. 2, p. 14; 
New Zealand Gazette, 1878, pp. 
911-914. 
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I am clearly of o)!linion that they have a fair constitutional 
claim to a dissolution. • • 

"No doubt, a general election 'at t.he present moment 
would be inconvenient, having regard to the.condition of 
public business (the prevailing financial depression) and 
the circumstances of the colony generally,- especially the 
native•difJ.iculties upon the west coast. But I 1:1resume that 
ministers have carefully considered the consequences of such 
a ::;tep, before tendering to me advice to dis::;olve; and I am, 
therefore, prepared to adopt their recommendation,- leaving 
with them the entire respo.nsibility of such a proceeding. 

" At the same time, I think it right to stipulate that the 
well-recognized constitutional principles which govern cases 
like the pre::;ent shall be strictly adhered to. Ministers have 
lost the confidence of the repl'esentatives of the people, and 
are about to appeal fyom them to the country. A majority of 
the House of Representatives has declared that ministers 
have so neglected and mismanaged the administrative busi
ness of the country that they no longer possess the coufidence 
of parliament. It is indispensable, in such circumstances, 
if ministnrs do not a~ once :resign, that pal'li<tment shall be 
dissolved with the least possible delay; and that, meanwhile, 
no measure sh~tl.l be proposed that may not be imperatively 
required, nor any contested motion whatever brought for
ward. It is necessary also, and in accordance with esta
blished constitutional precedent, that the new padiament 
shall be called together at the earliest moment at which the 
writs are returnable. • 

"If ministers accept a dissolution upon this underb'tanding, 
I beg that, in any explanation which the premier may think 
proper"to make to parliament, the answer which I have given 
to his tendered advice may be stated in my own words. 

• " HEHCULEs RoBINSON. 
"July 30, 1879." • • 
By a "contested motion," the governor subs@qnenrty l!X

plained to Sir George Grey that he did not mean a bil"- of 
supply or a loan hill. Ministers, thereupon,• eutered into 
communication with the opposition, for the purpose of ar
riving at a good understanding in respect to the measnres 
which should be allowed to proceed without objection, as 
being of imperative importance, and not involving any dis-

• 
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puted principle.r On Aug. 11, parliament•was prorogued by 
co)Jlmission, and the dissoluti01i. ensued shortly afterwards. 

Meanwhile, howev:er, a curious, if not an unprecedented, 
circumstance. occurred. The majority in both branches of 
the legislature were not disposed to accept the assurances of 
the premier that a new parliament should be convened at the 
earliest possible moment. They, therefore, passed formal 
resolutions and addresses to · the governor on the subject, 
req nesting his Excellency to take such steps as might afford 
an adequate security that the meeting of the new parliament 
Rhould not be delayed any longer t.han might be indispensa
bly necessary. Whereupon, the following correspondence 
took place between the governor and the premier, which, 
by desire of the governor, was presented to both houses of 
the General Assembly : s -

" Memorandum for the Premier. 
"The governor has received, from the speaker of the 

Legislative Council and from the speaker of the House of · 
Representatives, addresses which have·been adopted by each 
house of the legislature, in effect urging the governor to in
sist upon the faithful fulfilment of the stipulation which he 
attached to the promise of a dissolution; namely, that the 
new parliament shall be called together at the earliest mo
ment at which the writs can be made returnable. 

" In view of these circumstances, and of the fact that 
ministers have been condemned in both houses of parlia
ment,- having regard also to the critical state of native 
affairs,--~1e governor considers that it is his bounden duty 
to take everypossible precaution that he shall be in a position 
to recur to the advice of a new padiament at the earlie!lt date 
allowed by law. 

" The governor desires, therefore, to inform the premier 
that, before proroguiong parliament with a view to dissolution, 
h~ m~t receive from the premier a written assurance, which 
shal}appear· to the governor satisfactory, as to the date on 
whichtheJn:.e.mier will.advise the issue of the .new writs, and 
the date up01i which he will advise that they be made re
turnable. 

" HERCULES ROBINSON; 
"Aug. 7, 1879." 

r New Zealand Pari. Deb. vol. xxxi. p. 327. 
• New Zealand Parl. Papers, 1879, A. 2. 
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• • 
" Mernorandurn .fo.Jr lds Excellency.'' 

" Sir George Gt·ey presents his respectml co~pliments to 
Sir Hercules Hobinson. 

" In obedience to the terms of the directions• contained in 
the govemor's memorandum of the 7th inst., Sir George 
Grey ~ives a written assurance that he will a~ vise that the 
writs summoning the new parliament shall be issued within 
two days after the dissolution, and that they shall be made 
returnable within thirty days after their issue ; aud Sir 
George Grey trusts that tl1is assurance will be satisfactory to 
the governor. 

"G. GREY. 
"WELLINGTON, Aug. 8, 1879.'' 

"Memorandum for the Premier. 

"The governor thanks the premier for his memorandum of 
this date, and in reply has much pleasure in informing him that 
the assurance which it contains is quite satisfactory. 

" If the premier sees no objection, the governor would be 
glad if he would communicate to the Legi8lative Council and 
to the House of Hepresentatives the governor's memorandum 
of yesterday, with the subsequent memorand<t on the subject, 
as showing to both houses the action taken by the governor 
upon their addresses. 

"HERCULES ROBINSON. 
"Aug. 8, 1879." 

The elections virtua11y turned on the question whether Sir 
G. Grey should continue to rule the colony. Th"~y.resulted 
unfavourably to his administration ; so that, on the assem
bling ef the new parliament, on Sept. 24, a vote of want of 
confidence was proposed, which, after a protracted debate, was 
carried~gainst ministers, but only by a majority of two. On 
Oct. 3, the ministry resigned. Mr. Joh~ Hall was then en
trusted by the governor with the formation O'f a new adminis
tration,- a task which he successfully accomptished. Sir 
George Grey accepted his defeat, and. declared his intei!tion 
of not again being a candidate for office.t •• • 

Mr. Hall announced the intended policy of his ministry in 
the House of Representatives, on Oct. 14. But the new ad-

t "The Colonies," newspaper, Oct. 11, and Nov. 29, 1879. 
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ministration were met by vehement opposition in that cham
ber, before tl1ey had time to pl'bve their fitness for office. A 
vote of want of cl"mfidence was proposed against them at the 
ontset. Th~ succeeded, however, in winning· over certain of 
their opponents ; this motion was ·withdrawn, and the new 
ministry proceeded successfully with public business.u 

Sir Georg~ Grey, however, undm;took to assail th.e new 
premier upon extraordinary grounds, and in a very unprec;e
U.ented and discreditable manner. 

It appears that Mr. Hall was a member of the Legislative 
Council; but, previously to the general election, he deter
mined to resign his seat therein, with a view to election to the 
House of Representatives, and for the purpose of leading his 
party in that house. He accordingly applied to the governor 
for permission to relinquish his seat as a life-member in the 
Council, which had been repeatedly done before, under simi
lar circumstances. Sir G. Grey (then in office as premier) 
endeavoured to thwart Mr. Hall in this project, and declined 
to consent to the formal acts necessary to complete the 
transaction. 

The governor remonstrated with the premier for such un
generous conduct. He pointed out that it was a perfectly 
justifiable as well as a not unusual proceeding, and declined 
"to lend himself to any device for placing one of the pre
mier's political opponents under a di8ability not imposed by 
law," declaring that he would not be "a party to such au 
unprecedented and strained exercise of a mere formal act of 
p1:erogati~e for party purposes." Sir G. Grey, however, per
sisted :a.t his opposition, and warned Sir Hercules Robinson 
that ''every act of the governor must he done under advice 
and ministerial responsibility." The governor replted that 
this doctrine was undoubtedly correct, but that a governor 
"could always reject ministerial advice, if he were pr@pared to 
face the constituti~al consequences ; and that, in this case, if 
s.twh ... e,dvic~ we·re tendered, he should unquestionably refuse 
it,. which would leave the premier with the constitutional 
alternati-Ji"e ".f resignation or acquiescence in the refusal." 
The premier then took his departure, saying he should con-

n " The Colonies " newspaper, Dec. 6, and 27, 1879, New Zealand 
Parl. Deb. vol. xxxii. p. 579 . 

• 

Sir G. 
Grey tries 
to keep 
new pre
mier out 
of the 
House. 



But is 
frustrated 
by the go
vernor. 

Rir G. 
(;r<ey de
clint's re
sponHi
Lility. 

Tasmania 
ministry 
a.sk for a 
dissolu
tion. 

552 l'A~LIAMENTARY GOVERNMENT IN THE Cc~JNJES. , 
sult hi,; colleagueii. The result was, that the 1'iecessary papers 
to complete Mr. Hall's resig1fation were quietl,1 sent to the 
governor for his signature. • 

Afterwards, in debate in the Hou,;e of Repres~ntatives, Sir 
George Grey, without permission of the governor, disclosed 
the:-;e particulars, disavowed any responsibility for the trans
aetion,. by which Mr. Hall was enabled to vaeM.e his seat in 
oue l10use so as to become a candidate for the other, and 
tln·ew upon the governor the onus and responsibility of i.t. 

Thi,; placed the governor in a dilemma. He was anxious 
not to obtrude his name 3J!d authority before either houHe of 
parliament in an irregular way ; and yet he coul<l not allow 
tmch unwarraut<.tble eon.dnct on the part of Sir George Grey 
to pass without uotice or explanation. His Excellency there
fore put in writing the history of this occurrence, and gave 
the memorandum to Mr. Hall to make what use of. it he 
pleased. Mr. Hall read this paper to the house. It plainly 
Hhowed that, while Sir G. Grey had publicly stated that he 
had opposed the act in question, but that the governor had 
in:-;isted upon it, and therefore it had been done by him, " with
out advice;" tht1t thi~::~ statement was, in fact, "only half the 
truth." Sir G. Grey's subsequent conduct, in causing the 
p<tpet·s necesoary to perfect Mr. Hall'~::~ roHignation to be for
warded to the governor "without any adverse advice," was 
tantamount to his formal aeq uicscence in the act, and rendered 
himself, as premier, and not the governor, solely resronsible 
for the same to the House of Representatives.v It need 
not be said that this is sound doctrine, for no ministry can re
lieve themselves from the responsibility of having ad"1ised an 
act done by the Crown during their continuance in offiee.w 

In 1\'tsmania, in May, 1877, the Fysh ministry having been 
defeated in the House of Assembly on a vote of want of con
fidence, the premier requested the governor to grant them a 
dissolution, inasmuch as they had lately ac~eded to office upon 
the voluntary resignation of their predecessm~s, atj.d be<8iaUS@, 
for years past, there had been a want of co-operation betw~en 
the T\vo Houses of Parliament. • • 

The governor (Mr. F. A. Weld) in a memor~ndum dated 
May 11, 1877, reviewed the position of ministers. He admit-

v New Zealand Pari. Deb. vol. x:x:xii. pp. 283-289, 387, 397 . 
.,.. See ante, pp. 19, 39, 94. 
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ted the reasonabieness of their request, and ~onsented to the 
dissolution. l3ut in a subseqent' despatch to the colonial sec
retary, he took oc~asion to declare "that in all cases the re
presentative ~f the Crown should be more careful in grant
ing a dissolution than the Crown might be in England; as he 
must sometimes be advised by ministers not sufficiently deter
mined to waiv€ small party advantages, somewhat accus~med 
occasionally to the sledge-hammer style of political warfare, 
and not uniformly imbued with that constitutional knowledge 
and spirit which often seems hereditary and is generally inhe-
rent in British statesmen." • 

His Excellency did not refer, in his memorandum, to the 
question of supplies, because he thought that "the Crown 
ought not beforehand to express its decision upon a theoreti
cal question not immediately before it," and because "he 
had no right to suppose that parliament would depart from 
the most usual and most constitutional course of voting neces
sary supplies for the period that must elapse before the meet
ing of the new parliament." But he did not hesitate to say 
"that nothing but the most extreme and clear public neces
sity would justify the Crown in dissolving after supplies had 
been refused." And he privately notified the prime minister 
that, in the event of previous supply being now refused, he 
should require the administration to resign. The premier 
rephed: "I would not ask you, Sir, to do any thing that you 
consider to be contrary to your duty." The supplies were 
accordingly voted. 

Tl1e gov.emor's memorandum was laid on the table of the 
Assemb~y by ministers, and the house proceeded to criticise 
the contents of that document. They recorded their opinion 
that his Excellency's statements, upon which he had "agreed 
to allow the ministers a dissolution of parliament, were inac
curate, and that consequently the deductions therefmm were 
erroneous. Thill w!ts unmistakably to impugn the governor's 
d~ci~t ; a1;1d was a proof of the irregularity of the course 
tabm by ministers in making public a document which should 
have bee1e h~ld as confidential, thereby exposing the governor 
to attack from their political opponents. His Excellency, 
however, refraii1ed from any attempt at self-justification, and 
would not allow hin'lself to be drawn into controversy with 
the House of Assembly. He dissolved parliament, and then 
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wrote a dc~patck to the secretary of sta,te for the colonies in 
explanation of his conduct. ln reply, he receive3d a despatch 
expressing approval by her Majesty's go-ye;nment of his action 
in this matter. Pursuant to an address from tlw Legislative 
Council, this correspondence was communicated to the local 
parliament.x . 

In.1879, the Crowther administration ( w hi clot replaced that 
of Mr. Giblin in December, 1878; Mr. Giblin having suc
ceeded Mr. Fysh as premier, without any further change in 
the ministry in March, 1878), finding thcm::\Clves too wea,k 
to carry on the governme.nt in the existing House of Assem
bly, applied to the governor to grant them a dic;solution of 
parliament. The ministry, moreover, had been further weak
ened by the following resolution, which was carried in the 
Legislative Council on Oct. 14, 1879:-

"That the conduct of the Hon. W. L. Crowther, the pre~ 
micr of the colony, in promoting an appeal to the public of 
Tasmania (on behalf of Gertrude Kenny, late matron of the 
New Norfolk Asylum), [who had been dismissed from her 
oflice by order of the asylum commissioners], in which grave 
reflections are made on the commissioners of the hospital for 
the insane, is unwarranted, highly unbecoming, and deserve:> 
the censure of this Coun<.:il." 

The ministerial memorandum for the governor was as fol
lows:-

" Ministers considered it their duty to ask for a dissolution 
for the following reasons:-

" 1. Parties being so equally divided in the pre:!l:n•t hout~e, 
the difficulty, if not impossibility, of carrying on the govern
ment :U1 a satisfactory manner appeared to them to warrant 
an appeal to the several constituencies. 

"2. That ministers having submitted a distinct policy, in
cluding· direct taxation on property and ini!ome and the reform 
of the constitutional act, the country shoulct be called upon 
to express an opinion favourable or otherwise of t''hat -Po'licy. 

"3. That ministers were bound, in justice to their sup
porters and themselves, to evidence their willirl'gn~ss to sub
mit both the policy and personnel of the administration to the 

x Tasmania Leg. Couu. Journals, 1877, sess. 2, no. 45; ibid. sess. 4, 
uo. 19. 
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verdict of the :lectors, as the present house had, by a majo
rity of one, e~pressed its want Of confidence in ministers. 

"The premier :tnd the colonial secretary waited upon the 
governor, anQ. asked ·for a dissolution on the grounds above 
stated, and expressed their belief that they were justified in 
making the application, and desirous at the same time that 
whatever decil3ion his Excellency might arrive at such.appli
cation should be duly recorded." 

The governor in the following memorandum, addressed to 
the premier, declined to grant a dissolution:-

" 1. A vote of want of confiden;e in ministers having been 
carried in the House of Assembly, they have asked for a dis
solution. 

"2. The present House of Assembly was elected a little 
over two years ago. 

"3. It was elected under the auspices, and the dissolution 
had been given at the request, of the party now in office. 

"4. I have no assurance or ground for belief that a ge
neral election would now materially alter the strength of 
parties. 

"5. No distinct division of parties in the house upon any 
question to be put to the country has been shown to my 
satisfaction. The question of direct taxation was to some 
extent brought before the country at the last election, but 
appeared little to influence the result. An income-tax bill 
passed the House of Assembly last session, and the principle 
of direct taxation has since been virtually reaffirmed by that 
house. •.l'fow I am asked to dissolve the Assembly, and to 
appeal to the country on a financial policy which has never 
been rejected by that house, nor even by the Legislative 
Council this session. 

" 6. The question of the relations between the tw~ houses 
has indeed been raoised, but it has not taken a substantial 
fGlr~ <8r be,pom; a line of party demarcation. 

~' 7. The Legislative Council has this session expressed no 
opinion u.poJl.either of these two questions of policy. 

"8. In my opinion, the time has not yet arrived, even 
though it possibly may arrive, when these questions can be 
properly considered ripe for reference to the country as a test 
between m1e party and the other. Were a dissolution now 
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granted, the real. issue at a general electio;;. would be the 
personal question of confidel1ce in certain me141bers of the 
ministry as decided in the house, or of the "pposition, and not 
questions of policy. · • 

" 9. Considering all the circumstances of the case I do not 
think that such an issue, though in some cases a sufficient 
gronn~l for an appeal to the country, now wa:c.rants the dis
solution of a comparatively young House of Assembly, at a 
time when the financial position of the colony is admittedly 
suffering by the delay of urgently nece::;sary mertt-mres, until 
it has lJecn proved th:tt th~ present parliament cannot furnish 
a rniui::~try able to cany on the public business, more espe
cially as new combinations are understood to have been under 
consideration by members of both parties, and divergeuces 
of opinion on political questions between opposite sides of the 
house do not seem rigidly defined or clearly ineconcilable. 

"10. It will moreover be in the recollection of the premier 
and of the colonial secretary that, before their asHnmptiou 
of office, I warned t,hem that I was not prepared to grant a 
dissolution under existing circmnstances without special ancl 
strong reasons being adduced; that I had taken the sa,me 
course with Mr. Giblin, their predecessor, who, concurring 
with my view, did not ask for a dissolution. 

"Minit~tcrs wilt also observe on reference to my memo
randum of May 11, 1877, that most of the conditions which 
then led me to give their party a dissolution are•now want
ing, and consequently I am unable to accept their advice. 

"F. A. WELD • • "GoVERN~lENT HousE, Oct. 18, 1879." • 
Upon receipt of this memorandum the premier placed the 

resignation of ministers in his Excellency\; hands. Mr. Gib
lin was then sent for, and he succeeded in forming a new 
ministrf.Y 

• 
Adverting to the observations containe•d in. Go"'~J;nQ.r 

Weld's despatch to the secretary of state of May 20, 
1877, in reference to the necessity for a grapt Qf supply 
by a colonial Assembly in anticipation of a dissolution of 

• Y Tasmania Leg. Coun. Papers, ~879, no. 66; "The Colonies," Dec. 
6, 1879. 
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parliament iri consequence of a rninir.terial defeat, it 
may be st~ted that in England, Parliament has never 
hesitated to vote. whatever supplies may be required 
for the pubiic service. But upon a change of ministry, 
or other ministerial crisis, which may necessitate a 
speedy diss~lution of Parliament, it is obviously_ im
proper to ask the House of. Commons to vote e1ther 
the whole amount, or to approve of all the details of 
the proposed estimates, and so commit Parliament to the 
financial policy of a ministry whose fate is about to be 
determined by a general election. Under such circum
stances, it is customary to limit the grant of supply to 
the amount absolutely required for ordinary expendi
ture until the reassembling of Parliament. This affords, 
moreover, a guarantee that there will be no unneces~ 
sary delay in convening the new Parliament.z 

But, in the colonies, this most important principle 
has not been uniformly observed, as will appear from 
various cases recorded in this section.a It is, however, 
gratifying to note that English usage in this particular 
is being gradually introduced into colonial practice. 

This question will be further elucidated on reference 
to the following case :-

In 1877, the governor of New South Wales (Sir Hercules 
Robinson l submitted to the secretary of state for the colonies 
a questi~n in regard to the exercise of the prerogative right 
of dissolving parliament, upon which the views of her Ma
jesty's government as to the administration of this pre
l'ogative were specially desired, for the guidance of colonial 
governors. • 

It appears tl¥tt rt had become customary in New South 
'Va~s-to ~lay the grant of the annual supplies until after 
the-commencement of the year to which they were applicable. 
Sometirn~ tl1is delay was protracted until eight or nine 
months of the new fiscal year had expired. Meanwhile, the 

• Todd, Parl. Govt. vol. i. p. despatch to the Earl of Carnarvon, 
486. dated Nov. 16, 1877: New Zealand 

a And see Governor Norman by's Pari. Papers, ~878, A. 1, p. 4 . 
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Bervices were carJ'ied on by temporary monthly' supply bills, 
based on ihe estimates of tl~ previous year. .Frequently, ;t 
ministerial crisis has arisen under such ~ircumstances, and 
the request of the Crown for supply in furtherance of an in
tended dissolution, has been met by obstructron or refusal. 
When thus obstructed by the Assembly, ministers had ob
taine~ leave of the governor to dissolve parli~ment without 
any grant of supply. Once the services were paid by an 
arraugement with the government bank and without parlia
mentary authority. 

The objeetions to sud~ irregular practices aTe manifest. 
They operate injuriously upon public morality and upon the 
effieieut adrnini:stration of public aff;tirs. They expose minis
ters and members of parliament alike to corrupt influences. 
They offer a strong inducement to the house to withhold 
supply in the endeavour to avert an expected dissolution, 
thereby threatening t11e very existence of parliamentary 
government. 

Anxious to secure for the colony the benefit of English 
constitutional practice in such cases, Governor Robinson 
determined to withhold his consent to any applieation by 
mini::-;ters for authority to dissolve parliament until adequate 
provision hacl been made to defray the indispensable require
ments of the public service in the interval which must elapse 
before tho now parliament eonld meet ; or, at any mte, until 
every effort to obtain supply had been first exhausted. 

Accordingly on two occasions of tho occurrence of ministe
rial crises, in the months of March nnd August, in 1877, his 
Excelleney approved of the advice of his ministers lo•dissolve 
parliament, but yeserved to himself the right of reconsiclering 
his deetsion in the event of their appeal to the house for the 
grant of supply preliminary to a dissolution being refuse(l.b. 

Pendtng the recurrence of a similaT emergency, Governor 
Robinson was desirous of obtaining adv!ce from competent 
constitutional authority in the mother country. I;.Ie tllolilr~fo;re 
wrote to the secretarv of state for the colonies, on A ugust.20, 
1877, requesting to ·he informed whether the.gi¥ing of a 
qualified or conditional acceptanee to the ad vic~ of his minis
ters to dissolve parliament, was an e:(Cercise of the royal 

b See New South Wales Leg. Assem. Journals, 1876-77, vol. i. pp. 
179, 184-193. 
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prerogative in• unison with sound consti\,utional principles 
and with th~ permanent intere~t::i of the country ; or whether, 
on the contrary, ~governor was bound to give either an abso
lute accept~nce or a·n absolute rejection to 1mch advice. 

In his reply, dated Dec. 15, 1877, the secretary of state for 
the colonies (Earl Carnarvon) expressed his appmval of Go
vernor Robi1lson 's endeavour to c.heck the irregular p1,;actices 
of" delaying to obtain supplJ, and of carrying on the govern
ment either without supply or upon temporary supply bills,'' 
and his ho_l)e that the colony would become alive "to the 
danger of practices which are i11consistent with the true 
spirit of representative government." 

Considering the constitutional question which had been 
raised by the governor as one of much interest and impor
tance, Lord Carnarvon thought it desirable to consu,lt Sir T. 
Erskine May and the Speaker of the House of Commons. 
The replies of these eminent and experienced gentlemen, 
together with the letter wherein the question was submitted 
to them for their consideration, were as follows : -

llfr. Herbert to Sir T. Erskine ]}Iay, K G.B. 
(Confidential.) 

DowNING-sTREET, Dec. 3, 1877. 

SIR,- I am directed by the Earl of Carnarvon to acquaint 
you that the governor of New South Wales has asked for his 
Lordship's opinion upon a constitutional question which has 
ariHen in the colony under his government. 
· 2. It appears that it is not unusual for a ministry in New 

South Wales to be without supply, and that ministers are 
content to accept this position, provided they can find any 
expedient or excuse for holding office under it. 

3. Sir H. Robinson desires to be informed whether, if whilst 
in this condition a political crisis arises and minist~rs advise 
a dissolution, the.governor is bound either to accept or to 
~e~ct,.this advf'ce absolutely, or whether he would be justified 
in. consenting to dissolve conditionally upon temporary supply 
being fiist. obtained, if in his opinion the public interests 
should appe~r to render such a middle course desirable. 

4. Lord Carnarvon desires me to enclose a copy of the de
spatch in which Sir H. Robinson has submitted this question 
for consideration, accompanied by a paper which he has drawn 
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up containing a f~ll statement of the circuU:stances attend
ing the late ministerial crises in New South Wales, and of 
the action which he has taken .on these occ~sions. 

5. It will be seen that Oll the last two occasion., Sir H. Ro
binson has accepted the advice of his ministers to dissolve, 
hut has reserved to himself the right of rccormidering his 
decisiop if supply were refused. 

6. Lord Camarvon apprehend::~ that from one point of view 
Sir H. Robinson may be considere<.l to have been t:mbstantially 
right in the course he adopted. It would be the duty of 
the governor in a colony lmviug parliamentary government 
on the EBglish system to di;;countenance any course which 
would have even a tendency to render the executive govern
ment independent of supply, but his Lordship also think> 
that it may not unreasonably be contended, as a matter of 
argument, that in point of form it would have been better if 
in his answer to his ministers the governor had confined 
hirm;elf t.o the state of f~tcts which had then ari;;en, and had. 
not anticipated the future by giving a hypothetical decision ; 
since, if he h:~d informed hi;; ministers that inasmuch as they 
had not got supply, he was unable to grant them a dissolution, 
he would not have laid himself open to the criticism that he 
war:; attaching a qualification or proviso to their advice, which 
it may be urged it was his duty to accept or reject without 
amendment. 

7. His Lordship would, however, be greatly obliged if you 
would favour him with your opinion upon the whole subject. 

I am, &c., • 
RonT. G. W. H~nERT. 

P:S.- Since the above was written, Lord Carnarvon has 
receivel two further despatches, copies of which are enclosed, 
which seem to render it somewhat doubtful whether Sir H. 
Robinsor! can fairly be said to have attached a condition to 
his acceptance of the advice of his ministE!rs "n the question 
of dissolution. • -

Sir T. Erskine May, K. C. B., to Mr. Her~ert4 
· HousE OF CoMMONS~ Dec. 6, 1877. 

SIR,- I beg to acknowle,dge the receipt of your letter of 
the 3d instant, together with the correspondence and pa.pel'S 
transmitted to me by direction of Lord Carnarvon, and I will 

• 
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' briefly state l11}~iews upon the subjects referred to, as desired 

by his Lordship. 
1. The fir·;t quefltion raised by these papers is, whether the 

governor of New So·uth Wales, in giving a qualified assent 
to the advice• of his ministers to dit:~solve parliament, adopted 
a constitutional course. It seems to me that as the power of 
dissolution re~ts absolutely with the governor, as repr~senta
tive of the Crown, he is entitled to insist upon such conditions 
as he may deem necessary for the public interests before he 
proceeds to exercise that power. He was therefme warranted 
in giving a qualified or conditio~al assent according to his 
own discretion. 

2. At the same time, the form in which his conditional 
assent was given appears open to some objections. His reso
lution being communicated by his ministers to the parliament, 
it practically gave to that body a veto upon its own dissolu
tion, and even encouraged it to withhold the supplies. And, 
fmther, the governor took upon himself the l'esponsibility of 
granting or refusing a dissolution, instead of laying that 
responsibility upon his constitutional advisers. 

3. I think that the course more recently taken by the 
governor, in regard to Sir John Robertson's administration, 
was entirely free from these objections, and was in every 
respect judicious and constitutional, according to the usage of 
the mother country. 

4. To dissolve parliament before provision has been made 
for the public service is so serious an evil that the governor 
is entitled to the highest credit for his endeavours to dis
courage liU~h a practice, and I have no doubt he will continue 
to discountenance it by every means in his power. But I 
should venture to suggest that in future the governcJ'r, after 
discussing with his ministers all the circumstances under 
w·hich they advise a dissolution, including the financial situa
tion and the probability of obtaining supplies, :;houlcl either 
a~e.2t ~r declin~ their advice without conditions, or should 
clef~r his decision until every effort had been made to secure 
the supplies or to avert a dissolution. 

5. lt is 1o be hoped that the difficulties which have arisen, 
and the great puhlic inconvenience caused by the present 
methods of providing for the public service in New South 
Wales, will lead to improved financial arrangements, and to 

36 
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the separation of .questions relating to the slfpplies from the 
conflicts of political parties. • 

I am, &c.,. • 
. ·T. ERSKINE MAY . 

• 
From the Speaker of the House of Commons to the Earl of 

Carnarvon. 
GLYNDE, I,Ewi~1>, Dec. 10, 1877. 

DIMR Lmm CARNARVON,- I have received your letter 
of the 3d inst. transmitting papers with reference to the 
recent political crisis in New South Wales. 

I have also heard fronT Sir Erskine May that the same 
papers have been referred to him by your direction, and that 
he reported his opinion at length in a letter of the 6th inst., 
a copy of which he has sent me. 

I bave carefully gone through the papers, and I concur 
generally in the substance of Sir Erskine May's. report upon 
them. 

I apprehend that there can be no doubt of the right of the 
governor, aeting in the public interest, to qualify his accept
ance of ministerial advice, although by so doing he incurs 
serious re8ponsibility. . 

The course taken by Sir Hercules Robinson upon the recent 
occasion of a political cri::;is seems to have been thoroughly 
constitutional. He declined to accept, unconditionally, the 
advice of his ministers, until he had endeavoured through 
other political arrangements to carry on the government, 
and when his several attempts had proved abortive, he then 
acquiesced in the advice originally tendered by hi~ 1~1inisters. 

It appears to me that the governor and his ministers and 
the Le.gislative Assembly can never be placed in proper rela
tionship 1:\0 long as the present system prevails of deferring 
supply ; for the governor ceases to be independent, the mi
nisters ·are hampered by the con::;tant need of temporary 
supply bills, and the house has a strong \nd.llcement to stop 
supply, in order to prolong its own existence. ... - -

It is to be hoped that the complications arising out of•the 
several crises occurring recently in New South Wales will 
open the eyes of the colony to the propriety of voting sup
plies more in accordance with the practice of the mother 
country. Believe me, &c., 

H. BRAND • 

• 
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Subject to the "eservations upon the point. of form referred 
to in Sir Erskine May's letter, Governor Robinson's course 
upon this occasion •must be approved. He is, undoubtedly, 
entitled to the highest credit for his judicious efforts to dis
courage the i"njurious practices hitherto prevalent in New 
South vVales, in the matter of supply, and to substitute for 
the same the cqnstitutional usage of the Imperi~tl Parliat~ent. 

In February, 1878, the foregoing correspondence was laid 
upon the table of the Legislative Assembly.c 

A further question, in relation to the grant of supply pre
vious to a dissolution of parliame~t, arose in New South 
Wales in 1878. On Dec. 3, the admini::;tration of which 
Mr. Farnell was premier were defeated in the Legislative 
Assembly upon their principal measure, the crown-lands bill, 
the motion for the second reading of which was negatived by 
a large majority. 

The premier then requested Governor Robinson to permit 
him to appeal to the country by a di::;solution. His Excel
lency declined to grant this request; upon ~hich the ministry 
resigned. The governor sent for Sir John Robertson, the 
nominal leader of the opposition, and commissioned him to 
form a new administration. He did so, and submitted a list 
of the proposed ministry for his Excellency's approval. 

At this juncture, Sir J. Robertson requested the outgoing 
premier to at>k the Assembly to vote certain necessary supplies, 
"as it had been the practice for outgoing governments to do 
for incoming governments." These supplies were meant to 
defray certain services to be incurred during the current fimm
cial year ;•ificluding a sum of £50,000 on behalf of an inter
national exhibition about to be held in Sydne_y; the capih1l of 
the colony. Mr. Farnell complied with thi::; request, a1id on 
receipt of a message from the governor, recommending these 
appropriations, the Assembly proceeded to consider th~ mat
ter in committee of su;pply. This committee reported a reso
lqtion3 g,~;<mting ct86,500 for certain specified services, but 
nothi!1g for t!1e international exl:iibition. Whereupon, Sir 
John Hobertson and his colleagues at once relinquished their 
attempt to for~·an administration. 

• New South 1~TaJes Leg. Assem. Votes and Proceed. 1877-78, vol. i. 
p. 451. 
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The governor•notified Mr. Faruell of tl~s circumstance, 
and begged him to withdraw his resignation,.and proceed 

. with the business before parliament. Ott December 17, Mr. 
Farnell informed the Assembly that he and pis colleagues 
had deemed it their cduty, in the public interest, at this criti
cal period, to comply with his Excellency's request, and to 
resmlle their places. 

The Assembly, however, objected to this arrangement. 
On the following day they addressed the governor, intimat
ing their unwillingness to proceed with the public business, 
so long as the Farnell :Q1inistry remained in office. Upon 
which the ministry immediately retired, and the governor 
se!lt for Sir Henry Parkes, who for the previous year had 
taken no active part in the business of parliament, and en
trusted him (for the third time) with the formation of a go
vernrnent. Sir .John Robertson gave his support to Sir Henry, 
which enabled him to form a strong administmtion. 

Agreeably to former precedent, Mr. Farnell again invited 
the house to vote the supplies which the new ministry con
sidered would be required before they could meet parliament. 
The standing orders were suspended for that purpose, and 
upon the receipt of the customary message from the governor, 
recomnwn<ling a vote of credit to the necessary amount, the 
sum of £120,000 was granted iu committee of supply; and 
no further obstacle was interposed by the Assembly to the 
progress of p~1blic lmsiness.a 

The last precedent to be cited in illustration of the 
powers of a governor, in the exercise of the t'r~rogative 
of dissolution, is one that occurred in the province of 
Queb"ec, upon the defeat, in the Legislative Assembly, 
of the Joly administration. It is peculiarly instructive 
as affording an example of the discharge- by a lieu
tenant-governor appointed by the • dGminion govern
ment of Canada- towards a provincial l~gisTati'i'reof 
which he formed a component part, of the same· con
stitutional powers, under responsible gover~ment, as 

d New South Wales Votes and Proceed. Dec. 3, to Dec. 20, 1878. 
And private information from the colony. 
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• 
those which pertain, under .similar cofl.ditions, to the 
governor of•a co~ony appointed directly by the Crown. 

The Joly a~ministr"ation of whose history some account has· Asked for 

been given in a former chaptere were never able to command s~l Mi.n 

a majority in the Legislative Council. Recently that body Qu~bcc. 
had evinced their ho8tility to the ministry by stoppin.g the 
supplies. A dead-lock ensued. At length the small majority 
by which ministers were sustained in the Assembly after the 
general election was transformed into a majority against them 
by the 8ecession of certain of theii former supporters, when 
an adverse vote against the ministry was carried by a majority 
of six. 

Under these circumstances, M. Joly wrote to the lieutenant
governor, requesting permission to appeal to the con8titnen
cies by a dissolution of the legislature. The result of his 
application was afterwards communicated to the Legislative 
Assembly, as follows:-

Hon. Mr. J oly announced that he had the authorization of 
the lieutenant-governor to state that, when he had acquainted 
him with the result of the vote in the house, he had at the 
same time advised him to dissolve the hou:,;e in view of imme
diate general elections. He had received this.afternoon a reply 
from his Honour, the lieutenant-governor, acknowledging 
receipt of his request, but, for certain reasons contained in his 
letter, refusing to grant it. He had therefore considered it 
to be his duty to proceed 'immediately to Govemment Hon::;e 
and to ten~ler to the lieutenant-governor his resignation and 
that of llis colleagues, thanking his Honour at the same time 
for the courtesy he had shown him. The resignation had 
been accepted, and he had been authorized by the lielftenant
governor to communieate the corre8pondence in question to 
the house. He then proceeded to read as follows : -

• 
• QuEBEC, Oct. 30, 1879 . 

~IS "'HONQUR 

.Tim LIEUTENANT-GOVERNOR OF THE PROVINCE OF QUEBEC. 

SIR, -1. hllve the honour to inform you that the cabinet 
has been defeated by a majority of six votes upon a question 
which my colleagues and myself consider as a vote of non
confidence. 

e See ante, p. 406 . 
• 
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• • This vote is tl!e result of the unconstitutional action of the 

Legislative Council, and I do. not consider it as !jxpressing the 
• opinion of the majority of the people of the in·ovince of Quebec. 

It is my duty to apply to your Hono'ur for a.dissolntion in 
view of an immediate appeal to the people. 

I firmly believe that the result of au appeal to the people 
whieJ. I now ask for would be to give to this-government a 
much larger majority than it has hitherto possessed. 

Allow me to add that in my opinion the present circum
stances make it very advisable that an immediate occasion 
should be afforded to t~ electorate of the province to pro
nounce on the constitutional q nestion arising out of the action 
of the Legislative Council in connection with the supplies. 

I have the honour to remain, 
Your very obedient servant, 

(Signed) H. G. JoLY. 

GovERNMENT HousE, QuEBEc, Oct. 30, 1879. 

H. G. JoLY, PREMIER OF THE PROVINCE OF QuEBEC. 

The lieutenant-governor has the honour to acknowledge 
the receipt of the reque;,t matle to him by the executive 
council, of which you are the hentl, to clis::;olve the present 
parliament. The lieutenant-governor doe::; not overlook the 
embana::;::;ment of tho pre::;ent situation, and he understands 
how imporbtnt it is for him to he doubly prudent and impar
tial in tho midst of violent contentions which have divided 
public opinion for some time past: 

T!Je lien tenant-governor de::;ires at once to call. the atten
tion of his mini::;ters to the difference which exists• between 
their position and his on a question such as that which is 
now at stake. 

It must not be forgotten that the privilege of dissolving 
parlian~nt is one of the most valued prerogatives of the 
sovereign, and that it is the right and t~ duty of the repre
Rentatiyc of the Crown to control its exercis~. ij"ow~he~, 
tenant-governor and the cabinet cannot look at the sub.ject 
of thi::; prerogative from the same point of vie";:;• • 

The first care of a government, under tl?-e political system 
which governs us, is to administer the affairs of the country 
for the best undoubtedly, but in all cases by means of a party ; 
while with the representative of the Crown parties count for 
nothing. _ • 
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Although the lieutenaut-go-yernor is always disposed to 

lend the sa~tion of his authority to legislative or administra~ 
tive acts which ar~ e_vidently above all blame and which everY. 
good admin:i.l;tration might consider useful or necessary, he is 
strictly bound to inquire whether the extraordinary exercise 
of the royal prerogatives with which he is invested is de
manded by the greater good of the province, as he is J;espon
sible towards the Crown for all political troubles and for 
all financial damage from which he might save the province 
and from which he does not save it. 

When the lieutenant-governor r~ceived your request, what 
first struck him was the fact that since your assuming power 
you had already asked the Crown for a dissolution and ob
tained it. Two dissolutions for the same cabinet! The 
extraordinary exercise of the most valued of the royal prero
gatives granted twice to the same administration within an 
interval of a few months! such was the first idea which pre
sented itself to the mind of the lieutenant-governor. Imme
diately after your entry into office, you asked the Crown to 
dissolve parliament, and you had a general election. You 
issued from the electoral struggle with a majority, according 
to yon; with a minority, according to your opponents. But in 
point of fact you were er1abled to govern at first with the vote 
of the speaker only, and subsequently with a majority vary
ing from four to two votes; and, in fine, yon have announced 
to-day to the representative of the Crown that you find your
self. in the house, resulting from the elections asked for by 
yourself, jn a minority of six votes, and you claim a new disso
lution. • 

Is it in the public interest that the province should be 
subjected so frequently to general elections? Is it ii1 accord 
with the spirit of the constitution that parliament should be 
dissolved so often? Is the renewal at such brief -intervals 
of the popular .rep,.esentation of a nature to ensure the sta-

~ty <t'nd the good working of our political institutions? To 
aU these questions the lieutenant-governor deems it his duty 
to answea', ._..No. The wise authority awarded to us by the 
constitution which we enjoy has decided that general elec
tions for this province should take place every four years, 
and this period is not so long that it should be still further 
shortened without reasons of extraordinary gravity. The 

• 
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prime minister UPlderstands the deep and prolonged agitation 
iuto which a general election plunges society. at large, as 
well as the divisions and the demoralizati~n which follow it. 

·Apart from these political rind social con.siderati~ls, there are 
the fiuancial considerations. A general election, and the ses
sion which a dissolution at this moment would render inevi
table, ~vould cost the country a hundred thousand dollars; and, 
in tho fiwmcial situation in which we are placed, this is an 
oxpcnditme which deserves to be earnestly com;idered. 

However, if there were reasons suilleicntly grave and seri
ous to tram;cencl all othe• considerations, the lieutenant-go
vernor admits that a dissolution might be had recourse to. 
Bnt do similar reasons exist in the present case? A disso- · 
lution can have but one object, and that is to maintain in 
power certain men or certain parties. 'There would not be 
in this a sufficient compensation for the l:lacrifices which the 
country would be called upon to make. The lieutenant:go
vcrnor is quite prepared to admit that the view8 of his minis
ters arc of the highest character, and that the struggles which 
they have led have been inspired by the best motives; but, 
when it become::; neeessary to divide duties and responsibili
tim;, each one must look npou the matter fl'om his stand-point 
aJl(l perform the task which ltis po::;ition allots him. Under 
the preBent circum::;tanees, one of the reasons which might 
he brought forward in Hupport of an appeal to the people 
would be the necessity of restoriug harmony between the 
two branches of the legislature. But this harmony is very 
nearly restored; a,nd, if there exists a,ny olher met.hod. than 
dissolution to complete the reconciliation of the Comtcil with 
the Assembly, the lieutenant-governor considers that it is his 
duty to•make use of it. 'The question for the lieutenant
governor to decide is not whether the government is to be
come the victim of what his advisers call an irresponsible 
body. So long as his ministers possessetl the confidence of 
the popular branch of the legislature, he oon•side1~cl them-t'!,~ 
thA representatives of the will of the people and maint.ain€d 
them in their position contrary to the wish exp,}'~Ssid by the 
Legislative Council. But now the majority which the go
vernment had in the Legislative Assembly has become a 
minority. The two branches of the legislature agree upon 
one of the most important points; viz., a change of govern-

• 
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• ment, and it cannot be alleged that recouriie must be had to 

extraordinar1 means to terminate a conflict which is in a fair 
way to be termin~ecl by ordinary means. The necessity of 
restoring ha:Qnony in· parliament could not, therefore, justify· 
a dissolution after the recent vote of the Legislative Assem~ 
bly, a vote which you consider as one of want of confidence. 
But you say you do not think this vote expres:ses the opinion 
of the people of this province. It is, however, the vote of 
the house of your choice, of the house elected under your 
auspices, under exceptionally favourable circumstances, after 
a dissolution asked for by you. ~nd you would solicit the 
people to renew an assembly which you yourself caused to 
be elected eighteen months ago. The lieutenant-governor, 
taking into account these particular circumstances, cannot 
understand upon what basis rests the conviction which you 
manifest with respect to the result of new general elections. 
In fine you declare that, in your opinion, the late events re
quire that an immediate opportunity should be afforded to 
the people to pronoun-ce upon the constitutional question 
raised by the action of the Council in regard to the supplies. 
The lieutenant-governor sees no necessity of appealing to the 
people on this point. The absolute right of the Council- at 
least such is the impression of the lieutenant-governor- is 
contested by no one, so that there only remains to be dis
cussed the question of opportuneness. Now the representa
tives of the people, elected scarcely eighteen months ago, 
expressed their opinion upon this question before the adjourn
ment of t~e house ; and the fact that since that adjournment 
they ha~e voted want of confidence in the administration does 
not reverse their previous verdict on the question at issue, 
and is not sufficient of itself to warrant a dissolution. It 
appears to the lieutenant-governor that there could be no 

. more impolitic act than to revive by an altogeilher e:Jttraordi
nary proceedin~ a tlifficulty settled; and an appeal to the 
~le j'ust.now could bear no other meaning . 

.For all these reasons, deeply penetrated with the feelings 
of his re~o:g.~ibility towards the Crown which he represents 
and towards the people of this province, the lieutenant-gover
nor does not deem it his duty to make the use you ask him 
of the royal prerogative, having for its object a dissolution 
of the parliament. 

THEODORE RoBITAILLE • • 
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Upon receipt o( this excellent memorandu~, the Joly admi-
nistration resigneq. The lieutenant-governor t~en sent for 
,.Mr. J. A. Chapleau, the leader of the oppt>sition in the Le
gislative Assembly, and commissioned him to fovn a new mi
nistry. He succeeded in this undertaking. The Legislative 
Council at once passed the supply bill, and the provincial 
legio,;la,tnre was immediately prorogued. In his. speech upon 
this occa;;ion, the lieutenant-governor was able to express his 
congratulations upon the restoration of h~trrnony between the 
Legislative Council and the Legislative Assembly, and his 
hope that a good unders~1.nding between the two branches 
of the legislature would continue to prevail. 

From the foregoing precedents, we may deduce cer
tain general principles in regard to the exercise by a 
colonial governor of the prerogative of dissolving a colo
nial parliament or provincial legislature. These deduc
tions, however, should be taken in connection with the 
principles already formulated at the beginning of this 
section, and which are primarily applicable to the sove-
reign in a parliamentary government. . 

As the representative of the Crown in the dominion, 
colony, or province, over which he is commissioned to 
preside, the power of dissolution rests absolutely and 
exclusively with the governor or lieutenant-governor 
for the time being. He is personally responsi(J~e to the 
Crown for the lawful exercise of this prerogative, but 
he is l.Pkewise bound to take into account the welfare 
of the people, being unable to divest himself of a grave 
moral1~spqnsibility towards the colony he is commis-
sioned to govern. • 

Whilst this prerogative, as all others i~ Ot'U-' c~nst~ 
tional system, can only be administered upon the advice 
of counsellors prepared to assume full res~stbility for 
the governor's decision, the governor must be himself 
the judge of the necessity for a dissolution. The 
"constitutional discretion" of the governor should be 

• 



• 

DISCRETION IN THE DISSOLUTION OF A PARLIAMENT. 571 
< • 

0 • 
invoked in respect to every case wherein a dissolution 
may be ad•vised. or requested by his ministers; and his 
judgment ought not to be fettered, or his discretioR 
disputed, l1y inferences drawn from previous precedent, 
when he decides that a proposed dissolution is unneces-
sary or undesirable. • 

It is the duty of a governor to consider the question 
of a dissolution of the parliament or legislature solely in 
reference to the general interests of the people and not 
from a party standpoint. He .i_s under no obligation to 
sustain the party in power if he , believes that the acces
sion to office of their opponents would be more beneficial 
to the public at large. He is therefore justified in with
holding a dissolution requested by his ministers, when 
he is of opinion that it was asked for merely to 
strengthen a particular party, and not with a view to 
ascertain the public sentiment upon disputed questions 
of public policy. These considerations would always 
warrant a governor 'in withholding his consent to a 
dissolution applied for, under such circumstances, by 
a ministry that had been condemned by a vote of the 
popular chamber. If he believes that a strong and effi
cient administration could be formed that wonld com
mand the confidence of an existing Assembly, he is 
free t~ •make trial thereof, instead of complying with 
the request of his ministers to grant them a dissolution 
as an alternative to their enforced resignation @f office. 

On the other hand, he may at his discretion grant a 
dissolution to a ministry defeated in parlianaent and 
desirous of 3J>Pt!aling to the constituencies, notwith-

-._,~andrng. that one or both branches of the legislature 
should remonstrate against the proposed appeal, if only 
he is pE!rsrtl!tded that it would be for the public advan
tage that the appeal should be allowed. 

It is not expedient that the Crown should be required 
to decide beforehand upon any theoretical or hypotheti-

• 
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cal question not requirin~ to be immediately deter-
mined_! Nevertheless, a governor is entitled~o stipulate 
llpon whatever conditions he may deem essential for 
the promotion of the public interests befote he pro
ceeds to exercise the power of dissolution. He may, 
theref~re, defer his final decision upon an. application 
for a dissolution of parliament until he has ascertained 
whether certain proposed conditions have been com
plied with, or whether it may be necessary that he 
should agree to modify the same. 

When ministers advise a dissolution on the ground 
of disputes between the two houses of parliament, it 
behooves a governor to be cautious in acceding to such 
a request. It is not the duty of a governor to take 
sides with one branch of the legislature against the 
other, or to criticise the action of either house, in 
p(trty conflicts. rrhe two houses are presumably the 
best judges of the propriety of their own proceedings. 
It is only when disputes between them tram;cend the 
lawful bounds of parliamentary warfhre, and seem to 
be irreconcilable by any other means, that a governor 
is justified in the attempt to invoke the aid of the 
people to restore harmony by dissolving the popular 
chamber. 

In according to a ministry defeated in parli~ro.ent-
or recently appointed to office in the face of a.n adverse 
majority- the alternative of dissolution instead of 
resignation, a govemor may, and ordinarily should, 
insist tlmt ministers should meet the new parliament 
at the earliest possible period, for thtl p.urpose of de
termining the question whether or not they possess th~ 
confidence of the newly elected Assembly.g • 

f Governor Manners Sutton of 
Victoria, refused, in 1868, to 
pledge himself, beforehand, to grant 
a dissolution, under certain hypo
thetical conditions, to gentlemen 
with whom he was negotiating for 

•• • 
the formation of a ministry: and 
acco1·dingly the negotiatious failed. 
(See ante, p. 117.) See also Gover
nor Head's decision, to the same ef
fect, in 1858. (See ante, p. 533.) 

g But under particular circum-
• 
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Finally, i( an existing administration be not pre

pared to a.ccept the governor's decision in regard to a 
proposed dissorution, and to assume responsibility f<ll' 
the same, they are bound to resign office and give 
place to other ministers, who are willing to facilitate
and to become responsible to parliament and to the 
country fo;- the intended exercise of the roy"al pre
rogative. 

stances the governor may see fit to new parliament. See an example 
approve of delay in convening the mentioned, ante, p. 287 . 

• • 

• 
• 
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• CHAPTER V . 

POSITION AND FUNCTIONS OF A COLONIAL GOVERNOR 
REVIEWED . 

• 
DuRING the brief but brilliant career of the late Sir 
Edward Dulwor-Lytton, as her Mttjesty's secretary of 
state for the colonies, he was required in 1859 to make 
choice of a capable person to serve as the first governor 
of the new colony of Queensland, which in that year 
was set apart, as a separate government, out of New 
South Wales. He selected for this responsible office 
Sir George Dowen, the present governor of the 
island of Mauritius,- a gentleman with whom he had 
no personal acquaintance, but of whose ability and 
fitness for the post the reputation he had already 
acquired as government secretary in the Ionian islands 
afforded suflicient proof. 

In tendering to Sir George Dowen this promotion, Sir 
E. Bulwer-Lytton addressed him a letter, professElll!Y.con
tt"Lining mere "desultory hints " for his gui(.lance in his 
new appointment, but· to which Sir George afterwards 
referred as an admirable compendium. of the duties of 
a coloniJ:IJ governor,- to the study of which he at
tributed in no slight degree whatever• measure of sue-

'" L • • ..J ..... 
cess had attended upon h1m as governor of Q~eeT'tslanU" 
and afterwards of New Zealand, in both of which col~
nies he proved himself to be a very able a.rtd -popular 
administrator." 

a After serving eight years in Sir George Bowen was promoted in 
Queensland, with great distinction, 1868 to New Zealand, and in 1873 

• 
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A few passa~es from this letter maY. be quoted, as 

they express ideas which m~ be profitably pondered 
l! 

by all colomal g<JVernors : -
. . 

Remember"that the first care of a governor in a free colony 
is to shun the reproach of being a party man. Give all par
ties, and all the ministries formed, the fairest play. 

Mark and study the idiosyncrasies of the commanity: 
every community has some peculiar to itself. Then, in your 
public addresses, appeal to those which are the noblest: the 
noblest are always the most universal and the most durable. 
They are peculiar to no party. • 

As soon as possible, exert all energy and persuasion to 
induce the colonists to see to their self-defence internally .... 
A colony that is once accustomed to depend on imperial sol
diers for aid against riots, &c., never grows up into vigorous 
manhood. 

Do your best always to keep up the pride in the mother 
country ..•. Sustain it by showing the store set on in
tegt·ity, honour; and civilized manners ; not by preferences of 
bil'th, which belong to old countries. 

As you will have a free press, you will have some papers 
that may be abusive. Never be thin-skinned about these: 
laugh them off. Be pointedly courteous to all editors and 
writers,- acknowledging socially their craft and its im
portance. The more you treat people as gentlemen, the 
more "they will behave as such." 

After all, men are governed as much by the heart as by 
the heac"L • Evident sympath,y in the progress of the colony; 
traits of kindness, generm;ity, devoted energy, where re
quired for the public weal ; a pure exercise of patronage ; 
an uttflr absence of vindictiveness or spite; the fairness that 
belongs to magnanimity,- these are the qualities that make 
governors powerful~ while men merely sharp and clever may 

.. be wea&;. and detested. 
· But the1•e is one rule which I find pretty universal in 

• 
• • -in a highly ~omplimentary de- vice. Lord Lytton's Memoir, and 

spat.ch from the Secretary of State Speeches of Sir E. Bulwer-Lytton, 
-to the government of Victoria, a voL i. p. cxxi, n.; Heaton's Austra
position which has been termed the lian Dictionary of Dates, p. 22. 
" Blue Ribbon" of the colonia,! ser-

Good ad
vice to co
lonial go
vernors. 
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colonies. The ~overnor who is the least h"ffy, ~nd who is 
most careful not to OJ$)J:gQ~\f.l'fl, is the one who has the most 
authority. Enforce civi1ity 'upon all minor.offici~s. Courte::;y 

•is a duty public servants owe to the humblest member of the 
public. • 

Sir E. Bulwer-Lytton adds, to these wise precepts of 
politi-cal morality, earnest advice to the g<1vernor upon 
practical matters,- such as the need of mastering 
thoroughly th(Cl details of public questions ; of being 
watchful over " the paramount object of finance and 
tho administration of ·revenue ; " and of striving to 
convert local jealousies between adjacent colonies into 
wholesome emulation.h 

'l'hese were the ideas of a high-minded English 
statesman, anxious to build up the colonial empire of 
Great Britain upon the stable foundations which had 
secured honour and renown to the parent state. He 
recognized therein the authority and influence apper
taining to the office of governor and its appropriate 
functions in elevating the tone of public sentiment, 
and Atimuln.ting colonial statesmen to the loftiest aims 
in their efforts to promote the public good. 

With a similar object, Mr. Herman Merivale, who was 
permanent under-secretary of state for the colonies dur
ing twelve eventful years in . colonial anna~ ( 184 7-
59 ), in an edition of his valuable " Lectures on•Coloni
zation and Colonies," published in 1861, thus comments 
upon '' the very critical and peculiar functions " of a 
colonial governor, under" responsible government: " -

" He• constitutes the only political link connecting 
the colony with the mother country. Sa- far as ..regarqs • 
the internal administration of his governm·ent, he. is 
merely a constitutional Rovereign acting thr"ugh his 
advisers; interfering with 'their policy or· their patro-

b Lord Lytton's Memoir and Speeches, vol. i. pp. cxxi-c.x:xiv . 

• 
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• nage, if at all, only as a frie-qd and impartial councillor. 

But wheniver any question is agitated touching the 
interests of the mother country- such, for instance, a$ 

the imposiotion of customs duties, or the public defence 
-his functions as an independent officer are called at 
once into p!ay. He must see that the mother eountry 
receives no detriment. In this duty, he cannot • count 
on aid from his advisers: they will consult the interests 
either of the colony or of their own popularity; he may 
often have to act in opposition.to then1, either by inter
posing his veto on enactments or by referring those en
actments for the decision of the home government. But 
for these purposes the constitution furnishes him with 
no public officers to assist him in council or execution, 
or to share his responsibility. The home government 
looks to him alone." c 

Again," under responsible government" [a governor J 
"becomes the image, in little, of a constitutional king, 
introducing measures to the legislature, conducting the 
executive, distributing patronage, in name only, while 
all these functions are in reality performed by his coun
cillors. And it is a common supposition that his office 
is consequently become one of parade and sentiment 
only. There cannot be a greater error. The functions 
of a c~LPnial governor under responsible government 
are (occasionally) arduous and difficult in the extreme. 
Even in the domestic politics of the colony, h~'l influ
ence as a mediator betwee.n extreme parties and con
troller of extreme resolutions, as an indepen~nt and 
dispassionate advoiser, is far from inconsiderable, how
ever c'!tutious!y 1t may be exercised. But the really 
o~erous part of his duty consists in watching that por
tion of ool~l4ial politics which touches on the connection 
with the mother country. Here he has to reconcile, as 

c Merivale, Lectures delivered Colonization, etc., new ed. enlarged, 
before the University of Oxford, on 1861, p. 649. 

37 • 
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• 
well as he can, his double function as.governor responsi-
ble to the Crown, and as a constitutional.head of an 
-executive controlled by his advisers.. l-Ie has to watch 
and control, as best he may, those attempt~d infringe
ments of the recognized principles of the connection 
whicl1 carelessness or ignorance, or delibera.te intention, 
or mere love of popularity, may, from time to time, 
originate. And this duty, of peculiar nicety, he must 
perform alone ... His responsible miniRters may (and 
probably will) entertaiu views quite different from his 
own. And the temptation to surround himself with a 
camarilla of special advisers, distinct· from theRe mini
sten.;, is one which a governor must carefully resist. It 
may, therefore, be readily inferred, that to execute the 
oflice well requires no common abilities, and I must 
add that the occasion has called forth these abilities." d 

A further testimony has been httely borne to the im
portant functions fulfilled by a modern constitutional 
governor, by a colonial statesmnn of much local expe
rience in public aff.'1irs. Mr. (now Sir William) Fox, 
formerly premier in New ZeaJand, in an address before 
the Hoyal Colonial Institute: on May 23, 1876·, ex
pressed himself on this subject as follows:-

" The position of governors in self-governing colonies 
is now analogous to that of her Mnjesty in thiiio ~ountry. 
The business of governing is done by the ministers, and 
it is only in extreme cases, where a governor mrty dis
miss his ministers (subject to the control of parliament), 
or caseB where imperial rights are involved, and per
haps in the prerogative of mercy, i~ cases of life and 
death, that the governor can act independe11tljr of his • 
ministers. Still, the governor is not reduced to a mere 
dispenser of viceregal hospitalities, whicb.I 3!tn bound 
to say they do dispense with a very liberal hand. If a 

d Merivale, Lectures on Colonization, etc. p. 666 • 
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governor is an educated m~n, has co:Rlmon sense, and 
is familiar. with political principles and precedents, he 
may be of mn~h. use in advising with his minister~, 
though it•would be highly improper for him to take a 
side in party politics, or engage in political intrigues. 
It is his duty also to set a high' social example, and to 
interest hi~self not only in the general progress· of the 
colony, but, as far as possible, in the personal welfare 
and prosperity of the colonists engaged in the great 
battle of colonial life. And iliey generally do exhibit 
much sympathy in these matters. They make periodi
cal "progresses " through the colony over which they 
rule, and are hospitably entertained in the centres of 
population." e . 

British statesmen of various shades of political opinion 
have used similar language, more emphatically ex
pressed, in reference to the position occupied by con
stitutional governors under the British Crown. 

Thus, Lord Elgin, in words already quoted, dwells 
pointedly upon the weight and influence attribntnble to 
this office, and upon the beneficial re~mlts which a gover
nor can produce in the arena of colonial politics, without 
deviating from the strict line of his official duty/ Else
where, adverting to the altered position of. a governor, 
as the. jmperial executive gradually withdraws fl'om 
direct interference in colonial concerns, he says, "the 
office of governor tends to become- in the nwst em
phatic sense of the term- the link which connects the 
mother country and the colony, and his influ~nce the 
means by which.harmony of action between the local 
and ihTpe[ial !tuthorities is to be preserved." From his 
independent and impartial position, the opinion of a 

• • .. 
e Royal Col. Inst. Proceedings, 

vol. vii. p. 252. 
f See ant;:, p. 59. See also Sir 

George Bowen's observations, with 

• 

the Duke of Newcastle's comments 
thereon, ante, pp. 66-tJ() ; and the 
Duke of Argyll's remarks, in Han
sard's Deb. vol. cxci. p 2001. 
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governor must 111eeds havE2 " great weiglit in the colo~ 
nial councils; while he is free to constitute .himself, in 
an especial manner, the patron of. tP~ose larger and 
higher interests,- as of education, and of •moral and 
material progress in aU its branches, -which, unlike 
the c~ntests of party, unite, instead of djviding, the 
members of the body-politic." g 

The Duke of Buckingham, when secretary of state 
for the colonies, in 1868, thus wrote, in a deRpatch con
cerning the office of gOilernor-general of Cnnndft. He 
"is the representative of the queen, and the higheRt 
authority in a dominion vast in extent, occupied by 
several millions of people, comprising within itself vari
ous provinces recently brought together which can 
only be knit into a mature and' lasting whole by wise 
and conciliatory administration. Nor is the position 
insulated. The governor-general is continually called 
upon to net on questions affecting international rela,
tions with the United States. rrhe person who dis
chargeR such exalted functions ought to possess not 
only sound judgment and wide experience, but also an 
established public reputation. He should be qualified 
both to exercise u. moderating influence mnong the dif
ferent provinces composing the union, and also to bear 
weight in his relations with the British mi~ister at 
Washington rmd with the authorities of the great• neigh
boring .republic." 11 

g These sagacious words form the 
closing serftence of the last official 
despatch written hy the Earl of El
gin, on relinquishing the govern
ment of Canada. They were dated 
from Quebec, on Dec. 18, 1854. 
\Valrond's Letters of Lord Elgin, 
pp. 1213-128. 

h This despatch was written to 
explain the reasons why her Majes
ty's government felt it to be their 
duty to advise the queen to refuse 
her assent to a bill passed by the 

dominion parliament to reduce the 
salary of the governor-general, which 
had been fixj)d by the British North 
America Act,, :Li)G7, sec. 105, at 
£10,000 sterling (Canllll.ia ""i:;ess. Pa
pers, 1869, no. 73). For the s~a
ries now payable to all colonial go
vernors, see Col. Qfflce 41List, 1879, 
p. 17. For the Governors' Pension 
Acts (28 and 29 Viet. c. 113, and 35 
and 3ti Viet. c. 29), see itn:d. p. 233. 
See also correspondence concerning 
the heavy expenses entailed upon 

• 
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Upon the expiration of L.ord DuffePin's term of ser-

vice as g~vernor-general of Canada, in 1878, a joint 
address was pr;sented to his Excellency by both hous~s 
of the do'fninion parliament, which bore testimony to 
the ripe wisdom, experience, and eminent abilities dis
played by that accomplished statesman in his a~minis
tration of the government of Canada. Special mention 
was made in this address of the zeal and devotion mani
fested by Earl Dufferin upon all occasions wherein it 
had been in his power to promote Canadian interests; 
to his efforts and liberality in fostering literature, art, 
and the industrial pursuits; and to the beneficial results 
which had .attended his visits to each of the provinces 
and territories of the dominion, for the purpose of 
familiarizing himself with their distinctive resources, 
and with the character of the inhabitants; and in avail
ing himself of every opportunity to enlarge on these 
topics in eloquent speeches, which had attracted atten
tion throughout the empire, and contributed largely to 
an increased knowledge of Canada, its present condition 
a,nd future prospects. Sir .M. Hicks-Beach, her .Ma
jesty's colonial secretary, in a despatch to the Earl 
of Dufferin, dated Oct. 15, 1878, congratulating his 
Lordship upon the estimation in which he was held by 
all cia~~s in Canada, conveyed the queen's commands 
signifying the high appreciation entertained by her 
Majesty of the great ability and judgment with which 
he had discharged the duties of governor-general. The 
secretary of state added an expression, on t~ part of 
her Majesty's government, of their conviction that the 
admintbl£ ma~mer wherein his Lordship had fulfilled the 
d•uties of the queen's representative had done much to 
strengtliert .and deepen in the hearts of the Canadian 

the governor of Victoria in dis- sembly Papers, 1877-78, vol. 1ii. 
charging the duties of official hospi- no. 101. 
tality in that colony. Victoria As-

• 
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• • 
people that spirie ofloyalty.and devotion to the British 
Crown and empire, of which there had beeiJ, so many 
!,Ti:'atifying indicntions.i . • 

Our object in referring to these pleasin~ reminis
cences of the administration of Lord Dufferin in Cana
da is n.ot merely to record the high estimatipn in which 
his Lordship was held- alike by the Crown, the parlia
ment, and the people- as a constitutional governor, 
but likewise to exemplify, by such a conspicuous and 
distinguiilhcd example, dw appropriate field of action 
for n representntive of the sovereign in a self-governing 
community. 

For, while a constitutional governor suitably abstains 
from direct interference with the ordinary course of 
public business, he has numerous opportunities of con
ferring substantial benefits upon the colony over which 
he presides, and of strengthening the tie which con
nectl'l it with the mother land. 

It is his especial duty to acquaint himself, by per
sonnl observation, with the country and its capabilities, 
and to a;ocertain by individual intercourse the condition 
of its inhabitants, and the quaJity, aim, and efficiency of 
its various local institutions. In his officittl tours for 
this purpose a governor would naturally be called upon 
to mnke frequent response to loyaJ address of.~e:,:;pect, 

·and welcome. In such utterances, in the delivery of 
speeche!l upon public occasions of a non-political charac
ter, and in his despatches to the secretary of state, a 
gqvernor is at liberty, from time to time, to direct at
tention, with the authority and impartiality becoming 
his office, to numerous questions of publi~ COl\C't!rn, as, 
for example, the peculiar adva.ntages presented by the 
colony as a field for emigration or for tb.e• p!ofitable 
employment of capital. He can likewise promote-

' Canadtt Commons Journals, Aprilll, 1878; Dominion Official Ga
ette, Nov. 9, 1878. 

• 
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by timely words of encouragement, oj warning, or of 
judicious c;.ounsel- the varied and complex interests of 
a rising, industrious, and progressive community; point
ing out, in.a pater.nal spirit, the pitfalls and temptation"s 
to. be avoided, as well as the rewards to be anticipated 
from perseverance in well-doing, and from the cultiva
tion of harmony and mutual forbearance in every rela
tion of life} 

Bearing in mind that the governor in a British pro
vince is a connecting link bet'¥een the distant portions 
of a wide-spread empire and the august. person of its 
monarch, who is everywhere honoured and beloved, 
and that his office is a symbol of the unity which pre
vails between the scattered members of a vast and 
powerful nationality, a constitutional governor is in 
duty bound to foster, within his own sphere, loyalty and 
devotion to the sovereign and attachment to the insti
tutions of monarchy, -which secure to the people the 
inestimable benefits of liberty, protection, and ad
vancement, in a higher degree than is afforded by any 
other form of government upon earth. 

Furthermore, the exalted position occupied by a 
governor under the British Crown enables him, after 
the pattern exhibited by the queen,- in the order 
and de~orum of her royal court, and in the exercise 
of her great personal infl.uence,k- to encourage pub
lic and private morality, and to enforce the para-

• 

j For unequalled specimens of 
public addresses by a colonial go
vernor, upon every infaginable sub
ject app~priate ~o his position, and 
fraught with instruction and achno
n'\tiorJ to all classes and conditions 
of the p~pl01,•it is scarcely neces
Hal'Y to refer to the narratives of 
Lord Dufferin's administration in 
C1mada; written both by Mr. \Vil
liam Leggo, and by Mr. Charles 
Stewart. These works each con-

• 

tain verbatim reports of his Excel
lency's eloquent, and • instructive 
speeches. Admirable addresses, up
on various questions of public con
cern, disconnected with party poli
tics have been delivered by other 
colonial governors in Austraiia, and 
elsewhere, with very beneficial ef
fect. 

k See Todd, Pari. Govt. vol. i. p. 
203. 
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mount obligatio:g.s of religJon amongst the ;eople, so 
fi1.r as he justly may, in a country which pqssesses no 
e~tablished church, ~:md where all C4ri~tian denomina-
tions are upon a footing of equality. • 

These considerations, however, while they cannot be 
overlooked or overestimated in reviewing. the benefi
cial effects of monarchical rule, as administered by a 
constitutional governor under the British Crown, are 
foreign to the special scope of this treatise. It has 
been the aim of the pre~nt writer to define, with the 
utmost possible precision and impartiality, the actual 
position and functions of a governor in his political 
relations, so far as the same arc cnpable of being de
termined by reference to authoritative documents and 
other unimpeachable sources of knowledge. 

In the ndmimble summaries of the duties of a go
vernor, quoted a.t the commencement of this chapter 
from the writings or speeches of men of reputation and 
experience in public ftffairs, we find but slight nllusion 
to hiR essentially political functions. rl,his subject, 
however, is of vital imporbtnee ; and it is with a view 
to Rupply this deficiency tha.t the present work has 
been undertaken. 

rnw geneml conclusions arrived at in tho preceding 
chapters, after a. cnreful inveRtigation of the _,~veml 
questions therein discussed, may be briefly epitomized 
as follow~ :-

1. The position of a governor in a colony possessing 
represent,;1tive institutions, with " responsible govern
ment," is that of a local constitutKmal sovereign. 
Whatever other powers may be conferre•d upOT:t him 
by the law of the particular colony, he is, by virtue ot 

his commission and instructions from the Cro~n, the 
representative of the queen in this part of her do
minions, who is herself the source of nll executive au
thority therein. He has his responsible ministers, who 

• 
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advise hi~ upon all acts of executive government and 
in alllegisJative matters.1 The identity of aim and the 
mutual co-opentti9n in endeavour which must invari~
bly subsist between the representative of the Crown 
and his constitutional advisers is a pledge and assur
ance to the people that they enjoy the full benefit and 
security which the monarchical element is capable of 
affording in our colonial system, combined with the 
advantages of ministerial control and responsibility.m 

2. A constitutional governQr should never be held 
accountable, within the sphere of his government, for 

His re-the policy or conduct of public affairs. This responsi
bility devolves unreservedly upon his ministers, who t1li~~~
share with him in the functions of sovereignty which 
he exercises under his commission from the Crown, on 
condition that they assume full responsibility for the 
same before the local parliament and the constituent 
body. The governor is personally responsible only 
to the supreme power from whence his authority 
is derived. 

3. The position of a constitutional governor towards 
those over whom he is set as the representative of 
the sovereign, and especially in relation to his minis-
ters, is one of strict neutrality. He must manifest no No parti-. 

bias to-wards any political party, but on the contrary san. 

be ready to make himself a mediator and a moderator 
between the influential of all parties; and he !llust be 
uniformly actuated solely by a desire to promote the 
general welfare of the province or dependenc.r of the 
empire committed to his charge. 

4. ~consrttutional governor is bound to receive as His politi-
L: d · • d · · h k 1 1 d 1 d f cal ad vis· rxs a v1sers an muusters t e ac now eoge ea ers o ers. 

that patty·ip the state which is able for the time being 

1 Sir T. Erskine May, in Com
mons Papers, ~879, no. 130, pp. 
6, 7. 

• 

m See ·walrond, Letters of Lord 
Elgin, pp. 120-124. And see ante, 
p. 16 . 
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to command th~ confidence of the popular assembly ; 
or, in the last resort, of tbe people, as ex~ressed on 
n,ppeal through their representatives. in the local par
linment. And it is his duty to cordially lldvise and 
co-operate with his ministers in all their efforts for the 
public good. 

5. ln furtherance of the principle or local self
government and of the administration of the execu
tive authority in harmony with the legislative bodies, 
it is ordinarily the duty ,pf a constitutional governor to 
accept the advice of his ministers for the time being in 
regard to the general policy and conduct of public 
aflttirs; in the selection of persons to fill subordinnte 
offices in the public service ; and in the determination 
of all questions that do not require to be disposed of 
in conformity with special instructions from the impe
rial government. 

6. In order to enable a constitutional governor to 
fulHl intelligently and efficiently the charge intrusted 
to him by the Crown, he is bound to direct- as, by his 
commission and instructions, he is authorized to re
quire- that the fullest information shall be afforded 
to him by his miniRters upon every matter which at any 
time shall be subrnitted for his approval; and that no 
policy shall be carried out or acts of exect~tive au
thority performed by his ministers in the name •of the 
Crown, .unless the same shall have previously received 
his sanction. · 

7. Wl1ile, as a general rule, a constitutional governor 
would naturally defer to the advice o' his ministers, so 
long as they continue to possess the con:S.d.::nc8> of the 
popular chamber, and are able to administer public 
affairs in accordance with the well-understooi wishes 
of the people, as expressed through thci; represcnta~ 
tives, if at any time he should see :fit to doubt the wis
dom or the legality of advice tendered to him, or 

• 
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should qu~stio~ the motives which ha"¥e actuated his 
advisers on. any particular occ·asion,- so as to lead him 
to the convictio~ ~hat their advice had been prompted 
by corrupt, partisan, or other unworthy motives, and 
not by a regard to the honour of the Crown or the wel
fare and advancement of the community at large,
the governor is entitled to have recourse to the power 
reserved to him in the royal instructions, and to with
hold his assent from such advice. Under these cir
cumstances, he would suitably. endeavour, in the first 
instance, by suggestion or remonstrance, to induce his 
ministers to modify or abandon a policy or proceeding 
which he was unable to approve. But, if his remon
strances should prove unavailing, the governor is com
petent to require the resignation of his ministers or to 
dismiss them frotn office, and to call to his councils a 
new administration. 

8. The circumstances under which a governor would 
deem it discreet and advisable to have recourse to his 
reserved right of dismissing a ministry must be deter
mined by himself with due regard to the gravity of the 
proceeding, and to the responsibility it would entail 
upon him to the Crown. But this prerogative right can 
only be constitutionally exercised on grounds of public 
policy, &.nd for reasons which are capable of being ex
plained and justified by an incoming administration to 
the local Assembly, as well as by the governor .himself 
to the imperial authorities. · 

9. Upon a change of ministry, it is essential ~hat the 
gentlemen who may be invited by the governor to form 
a new ttt;!minfstration shall be unreservedly informed 
by him of the circumstances which led to the resigna
tion or ~istnjssal of their predecessors in office ; and 
that they shall be willing to accept entire responsibility 
to the local parliament for any acts of the governor 
which have been instrumental in occasioning the resig-

• 
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nation or effectjng the disn:tissal of the outg~ing minis· 
try. For it is an undoubted principle of English law, 
.that no prerogative of the Crown ~atT be ~onstitution
ally exercised unless some minister of state.is ready to 
assume responsibility for the same. Hence, th~ au
thority itself remains inviola,te, however the propriety 
of its•exercise may be questioned, or its use condemned 
The authority of the Crown, in the hands of tho queen's 
representative, must invariably be respected ; and no 
one subordinate to the ~overnor should ftttribute to him 
personally any act of misgovernment., his ministers 
being always answerable for his acts to the local parlia
ment and to the constituent body. 

10. A constitutional governor is personally responsi
ble to the Crown for his exercise of the prerogative 
right of dissolving parliament; and he is bound to 
have regard to the general condition and welfiue of the 
country, and not merely to the advice of his ministers, 
in granting or refusing a dissolution. And, should he 
deem it advisable to insist upon the dissolution of an 
existing parliament contrary to the ad vice of his minis
ters, he is not debarred from taking steps to give eflect 
to his decision, because his ministers for the time being 
arc sustained by a majority of the local assembly ; al
though such an act, on the part of the ~overnor, 
would necessarily involve their resignation or office. 
But no. governor has a constitutional right to proceed 
to dissolve parliament under such circumstances, unless 
he can first obtain the services of other advisers, who 
are wiliing to become responsible :li>r the act; and 
unless he has reasonable grounds for beli~nil'Itr-that an 
appeal to the constituent body would result in an ap
proval by the new Assembly of the poli<;;ji ~ich, in 
his judgment, rendered it necessary that a dissolution 
of parliament should take place. 

11. In the ultimate determination of all questions 

• 
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wherein a constitutional gov~rnor may•see fit to differ 
from his D~inisters, the declared intention of the queen 
that "her Maje~ty: has no desire to maintain any system. 
of policy 'Rmong her North American subjects which 
opinion condemns,n -a principle which is equally appli
cable to every self-governing colony, and whi~h has 
been freely conceded to them all,- requires that the 
final verdict of the people in parliament must be ac
cepted as conclusive ; and that the governor must be 
prepared to accept an administration who will give 
effect to this verdict, or else himself surrender to the 
sovereign the charge with which he has been entrusted. 

12. It is inexpedient and objectionable in principle 
that a constitutional governor should take any part in 
controversies between the legislative chambers in the 
colony upon questions of privilege, or concerning the 
relative powers of the two houses under the constitu
tion, so long as the rights of the Crown are not involved 
in such disputes. If he should ultimately see fit to dis
solve parliament with a view to the determin:ttion of 
protracted legislative disputes, it must be clearly seen 
that he intervenes for the purpose of mediation, and as 
an appeal to the arbitration of the people, and not as 
helping one how;e against the other. 

13. ln questions of an imperial nature, wherein 
the reputation of the British Crown is concerned, or 
the general policy of the empire is involved,-.- as, for 
example, in the administration, by a governor, of the 
prerogatives of mercy or of honour; or the res~rvation, 
under the royal ~nstr~lCtions, of certain bills which had 
passed l'J!)t'lllfouses of the local parliament, for the sig
n!fication of the queen's pleasure thereon,- it is the 
duty of\t go¥ernor to exercise the power vested in him, 
in his capacity as an imperial officer, without limitation 

n Lord John Russell's despatch 1879; Canada Assem. Journ. 1841, 
to Governor Thomson, of Oct. 14, appx. B. B . 
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or restraint. Ne;vertheless,.upon such occa;ion;, a consti
tutional governor should afford to his ministers. full know
ledge of his intentions, and an opport:un~ty of tendering 
to him whatever advice in the· premises th~y may de
sire to offer ; albeit the governor is bound, by his 
instructions and by his obligations as an imperial 
officer: to act upon his own judgment and responsi
bility, whatever may be the nature of the advice 
proffered to him by his ministers. In all such ca.ses, 
the responsibility of th,e local ministers to the local 
parliament would natura1ly be limited. They would 
be responsible for the advice they gave, but could not 
strictly be held accountable for their advice not having 
prevailed. For, "if it be the right and duty of the 
governor to act in any case contrary to the advice of 
his ministers, they cannot be held responsible for his 
action, and should not feel themselves justified on ac
count of it in retiring from the administration of public 
affairs." o 

But, according to constitutional analogy, no such 
right Bhould be claimed by the governor, except in 
cases wherein, under the i·oyal instructions, he is bound 
as an imperial officer, to act independently of his mi
nisters. And if his discharge of this duty should be 
felt, at any time, as a grievance, either by l1is own 
advisers or by the local parliament, it would be • a, rea
sonable. ground for remonstrance or negotiation with 
the imperial government; but it could not, meanwhile, 
absolve.the governor from his obligations to the queen, 
under the royal instructions. It is, ilevertheless, sup
posable, in an extreme case, that the lo<!n~liament 
might assume the right of censuring a ministry iOr 
advice given upon an imperial questioq,•orlbecause 

0 Lord Carnarvon's view of the stated in the text; cited in Canada 
position of a responsible ministry in Sess. Papers, 1876, no. 116, p. 82. 
a colony, under the circumstances And see ante, pp. 255-262 . 
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they did not resign upon 3t. particula• occasion when 
their advic;;e was not followed.P 

14. -While it' is objectionable in principle, and Qf Re_sponsi-
. . l h ld b bJl!ty to rare occu•trence m practice, that appea s s ou e Imperial 

made to the Imperial Parliament, in cases of difference ~~~:~
between a governor and the colonial executive or legis-
lature, over which he presides, or has presided,_:_ so as 
to lead to the renewal in the British Parliament of local 
political contests,- yet the authority of the Imperial 
Parliament to discuss all questili>ns affecting the interests 
of any portion of the empire, the honour of the Crown, 
or the welfare of her Majesty's subjects in any part of 
the globe, and to advise the Crown upon the same, is 
unquestionable; and a governor or ex-governor of a 
British province must never lose sight of his responsi-
bility, not merely to the Crown in council, but likevvise 
to both houses of the Imperial Parliament, by ·whom he 
is liable to be censured or impeached for misconduct in 
office.q 

15. In the absence of definite instructions, or posi- British 

tive law, it is the duty of a constitutional governor to practice. 

be guided upon all questions that may arise, or matters 
that may be submitted to him in his official capacity, 
by the usage of the Crown in the mother country; 
which .he should endeavour to ascertain and to imi-• 
tate, so far as may be consistent with his position and 
responsibility as a colonial governor. 

16. Finally, inasmuch as all local parliaments or pro
vincial legislatures in the empire are, within. their as
signed jurisdictitt:m, absolute and supreme, save only as -· 

• P See a precedent of this kind, 
but_ whic\1 d_i1 not lead to the r~sig· 
nat1on of-,mms~rs, ante, p. 26o. 

q See ante, pp. 3:), 84; Earl 
Grey, Hans. Deb. vol. ciii. p. 1280; 
Mr. Gladstone, ibid. vol. ciY. p. ;)56; 
Case of the GoYernor of Briti~h 
Guiana, ibid. vol. cvii. p. 9:30. De-

• 

bates in ParliamPnt upon the con
duct of Governor Eyre, of Jrtmaica, 
in 1866 and 1867; of Governor Dar
ling, of Victoria, in 1868; of Go
vernor Hennessey, of Barbadoes, in 
] 816: and of (;overnor Bartle Frere, 
of the Cap> of GooJ Hope, in 1879. 
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respects'the co~stitutional control of the Crown, it fol-
lows that the governor in every colony ~r province 
is, within the limits of his commissiQn • and delegation, 
entitled to be accredited with similar rights,•privileges, 
and responsibilities to those which appertain to the 
sovereign in the parent state. Moreover, the neces
sary ~,nd lawful functions of a governor, who is the 
representntive and personal embodiment of the monar
chical principle in a British colony under parliamentary 
government, and who a~J.ministers the authority of the 
Crown within the same, are neither diminished nor re
::;tmined by reason of the gradual emancipation of the 
colony from imperial control in the regulation of its 
internal affairs. 

'rhe authority herein claimed, on behalf of a constitu
tional governor, is that which indefeasibly belongs to 
the English Crown in the political system of the mother 
country: not, be it observed, the authority exercised 
of old times by the personal government of sovereigns 
ruling despotically, with no one directly accountable to 
parliament for their actions ; but that tempered form 
of royal supremacy, limited and defined by law, and by 
those maxims of tho constitution which owe their origin 
to the (so-called) revolution of 1688. For that revolu
tion was no uprising of a democracy bent on deHtroy-

• ing existing institutions: it was, on the contrary, a 
legal s~ttlement by Parliament of the relative powers 
in the state ; a settlement which guaranteed to the 
nation t.he inestimable advantages of a constitutional 
monarchy, combined with the freedom, elasticity, and 
responsibility which appertain to .a min~tefiit execu
tive ruling under parliamentary government. 

In conferring " responsible government '• u'{>on her 
colonies, it wa.s the design of Great Britain to convey 
to them as far as possible a counterpart of her own 
institutions. By this system, it was intended that the 

• 
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vital ~lem~nts of stability., impartial-ity, and an enlight
ened supervision over all public affairs should be . . 
secured as 1h the mother country, by the well-or&red 
supren~cy of a constitutional governor, responsible only 
to the Crown; whilst the freedom and intelligence of 
the people should be duly represented in the po,vers 
entrusted to an administration co-operating· with the 
Crown in all acts of government, but likewise respon
sible to parliament for the exercise of their authority. 

The administration or cabinet, as has been justly 
remarked by Mr. Gladstone, " stands between the sove
reign and the parliament, and is bound to be loyal to 
both." " It may not separate itself from the Crown 
lest it should degenerate into a ministerial oligarchy, 
swallowing up those rights of the monarchy in the 
body-politic which are the eminent safeguards of politi~ 
cal liberty and of national honour. But it should be 
equally mindful of the loyalty and deference due to 
the Crown as of the responsibility owing to parliament. 
It is in the just recognition of both responsibilities that 
ministerial authority under parliamentary government 
is freed from the encroachment and contamination of 
corrupt influences, and made conducive to the prosperity 
and progress of the commonwealth. 

Responsi
bility of 
the cabi
net. 

In ~onclusion, let me recall the seasonable words of Forbear

caution contained in Lord John Russell's despatch to ~~~cJe:.~-d 
the governor-general of Canada, of Oct. 14,. 1839,- tiou al-

. ways es-
a despatch whwh has been termed · " the charter of sential. 

responsible government," as it was the fiJ;st official 
communication. to introduce that system into a British 
colon~ Every political constitution in which differ-

.ent bodies share the supreme power is only enabled to 
exist l>y-the forbearance of those among whom this 
power is distributed. In this respect, the example of 

r Gleanings in Past Years. vol. i., England, its People and Polity, vol. 
quoted with comments in Escott's ii. p. 113. 

38 
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England may well• be imitat,.ed. The sove;eign• using 
the prerogative of the Crown to the utmost extef-t, and 
the Jiouse of Commons exerting its pow.er•of the purse 
to carry all its resolutions into immediate effect, would 
produce confusion in the country in less than a twelve~ 
month. .So in a colony, the governor thwarting every 
legitimate proposition of the Assembly, and the As
sernbly continually recurring to its power of refusing 
supplies, can but disturb all political relations, embarrass 
tmde, and retard the prostJerity of the people. Each 
must exercise a wise moderation. The governor must 
only oppose the wishes of the Assembly where the 
honour of the Crown or the interests of the Empire are 
deeply concerned ; and the Assembly must be ready 
to modify some of its measures for the· sake of har
mony and from a reverent attachment to the authority 
of Great Britain." • 

These counsels of moderation, though immediately 
addressed to a popular assembly about to assume en
larged powers under a new constitution, are equally 
applicable to all parties and public men who are invited 
to assist in the working of a machine so delicate, so 
complex, and so carefully balanced, as parliamentary 
government in the colonies. 

• 
• Canada Assem. Joum. 1841, appx. B. B. And see Merivale on· Colo-

nization, ed. 1861, p. 658. Gladstone's Gleanings, vol. i. p. 245 • . 
• 

• ,_ 

• • I 

• 
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ADMINISTRATION.-SeeCabinet. 
Administrator of a government, 91. 

Africa.- See South Africa. 
Agents-general, 184. 
Agriculture, legislation on, in Canada, 

327. 
Albert, H. R. H. Prince, 6, 9. 
- -, Martin's Life of, 8 n, 22 n, 23. 
Aliens.- See Naturalization. 
Amnesty proclamations, 267. 
Appeals to Crown in council, 220. 
Archbishops.- See Ecclesiastical prece-

dence. 
Archibald, Lieutenant-governor, 389, 

395. 
Army and Navy.- See Military and na

val matters. 
Assent, royal.- See Bills ; Provincial 

legislation. 
Assessment laws in Canada, 376, 379. 
Assessment on runs in New South 

Wttles, 151. 
Attorney-general, a political or non

politic~ office, 45. - See also Mi
niste~of Justice: Mowat, Mr. Oliver. 

Auchterarder case, 191. 
Australia, responsible government in, 

44, 64. 
- imperial control over colonial legis

lation therein, 151. 
-ecclesiastical matters in, 307-311. 

- See Chinese imm~ration ; Upper 
House ; and the several colonies of 
Australrn:--' I 

Australiau"tolonies Duties Act, 196. 
• 
BALDJ-rN;Mr. Robert, 56, 141. 

Bankruptey law in Canada, 376. 
Bannerman, Sir A., 448. · 
Beach, Sir M. Hicks, on Letellier case, 

411. 
- - - Despatch· on Victoria dispute, 

514. 

• 

• 
BLA 

Beach, Sir M. Hicks, Despatch on Lord 
Dufferin, 581. 

Beaconsfield, Lord, 7. 
Belmore, Governor, on prerogative of 

mercy, 258. 
- -on unauthorized expenditure, 436. 
- - on appointing legislative coun-

cillors, 450. , 
Beny, Mr. Graham, 510, '512, 515, 

523. 
Bills, royal assent to, given or with-

held by governor, 130. 
-- - method of giving, 131. 
- - - when reserved, 132. 
- - - previotlS consultation with lo-

callflw olflcers, 134. 
- - - with imperial law officers, 

ibid. 
- - - discretion in giving Ol' refus

ing, 137. 
- --given against ministerial ad

vice, 457. 
- second veto of the Crown thereon, 

137. 
- passed by Canadian legislatures. -

See Provincial legislatures in Ca-
nada. • 

Bishops, why styled "my lord," 238. 
- See Ecclesiastical matters ; Eecl e
siastical p1·ecedence ; Ecclesiastical 
titles. • 

Blachford, Lord, 70 n. 
Blake, Mr. Edward (minister of jus

tice in Canada), on commissions 
and instructions of Canadian gover
nors, 78 . 

- - mission to England, 80. 
- - on extradition of offenders, 207. 
-- on the prerogative of mercy, 270. 
- - on powers of provincial legisla-

tures, and dominion control, 
335-340, 372. 

- - ou commissions of Canadian lieu
tenant-governors, 393, 
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Bowen, Sir G. F., as ~ovet·nor of 

Queensland, 66, 57 4. 
-- pnmcnt protl'ered him, in Now 

• Zeal&lltl, 123. 
- - 1·efuses consent to currency le

gislati~m in Quecnshtnd, 152. 
-----to unauthorized expenditure 

in Victoria, 495. 
--objects to illegal dismissals there

in, "'97, 506. 
- - complained of by Legislative 

Council, 41!7. 
- ~~- rcprovc<l hy secretary of state, 

507, 511. 
- -appointed governor of Mauritius, 

511, 51a • 
- - reft!SCS a dissolution to the Staf

ford mini,;try, 542. 
-- his l>ononrahle career as a govcr-

uor, 574. 
Br:m<l, Rt. Hon. H., 562. 
HI':L:-i~<:y, 1\'lr. rr., 302 n. 
lll'iLish Columbia, remonstrates agaiust 

doJHinion railway policy, 166. 
- - logislai.ivc acts disallowed, 

191. 
--awl the treaty of Washington, 

202n. 
·- - coast defences, 303. 

- cuters Cmwtlirtn confederation, 
388.- See also, Chiueso im
migration; Gray, Mr. Ju~
ti<~e. 

Britisl1 Notth America Act, of 1867, 
tnm~l(,rs powm·s from Queen to go
V(,HlOl'·gennral, 27, 328. 

-· -- - l>N>ointment of senators 
uuder, 164. 

- - -- confers "exclnsiv<,'' powers 
of l<•gislation, 189, 326. 

-- - - - on legislation concerning 
aliens, 218. 

- - - -· now constitution under, 
325-343. 

- - -- ~nfeJerated provinces, 
326, 388. 

- - - - on agriculture, education, 
emd immigration, 327. 

- - - - reh1tion l>etwe.en Jominion, 
and provincial authori
ties, 327, 343. 

- ---dominion government con· 
trols provincial legisla
tion, 328-345. 

- ~- - - precedents, 346-358. 
- - - - disallowance of provincial 

acts, 371. 
-- --legislative powers un<ler, 

jmlieially interpreted, 37 5 
-387. 

• 
Clii • • 

• British North America Act, powers of 
li~uterwnt-governors,395. 

- - - - thmr removal. from olfice, 
405-'413.- See abo, Lieu-

. t\mant-goveruors. 
Brown, Senator G. N ego~,,tes a treaty 

at Washington, 201. 
-- appointmeut and resignation of 

Brown-Dorion ministry, 529. 

CABINET, its position and powers, 
18, 42, 5!)3. 

- composition of, in ditl'erent colonies, 
43-45. 

-ministers, their I•rccC<lence, 229.
See also, Exeenti ve Councillors ; 
Ministers ; MiuiHterial. 

Cairns, Governor, 154. 
Campbell, Sir A., 407. 
Canada, responsible government in, 

54. 
- its position as a dominion, 78, 83. 
- imperial control ovm· dominion lc· 

gislation, 139-151. 
- control exercised by courts of law, 

375-387, 
- copyright legislation, 147. 
- tiseal and commercial legislation, 

142, 181-184. 
-prerogative of mcrC"y in, 268-27 4. 
- military a<11'iliuistmtion, 282. 
-ecclesiastical matters, 305-312, 316. 

-See also, Blake, Mr. E.; British 
North Ameriea Act; Extradition; 
Governor-geneml of Ctnuultt; Grettt 
Seal ; Indians ; Licntemmt-gover
nors of Jlrovinces in Canada; Na
turalization ; Provinci!Ll Govern
ments; Provincial legislation; Se
nate of Canada; TcrritoJ•ial govern· 
ments in Canatla; TreatiC!!;. United 
States. 

Canada Pacific Railway nn<l British 
Columbia, 166. 

Canmlian statesmen, honoUl's confeJTe<l 
upon, 232, 240. 

Canterbury, Lord (J. H. Mmmers Sut· 
ton), as govemor of Victoria, 108, 
120, 491, 5391< 

Cape of Good Hop' ~sihle go-
vernment in the, 69. • 

- - - - commission to governor,. 
72, 83 n. 1 

---- Kaffir W'l!,r,•anrtl ministe· 
rial (1ifllculty, 284-295. 

Cartier, Mr. G. E., 232. 
Ca,1chon, Lieutenant-governor, 458. 
Chief J u~tice in a colony, acts as ad-

ministrator, 91. 
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Chief Justice, his precedence, 229. 
Chinese immigration into Queensland, 

154-158t • 
- - into other Au~tralian colonies, 

155, 158. 
-- int.rNew Zealand, 158. 
--into British Columbia, 159, 377. 
- -into dominion of Canada, 159 n. 
--into Ur1ited States of America, 

160. 
Church of England, subject to the. 

Crown and to the law, 304. 
--- iu Canada, 305, 317. 
---in other colonies, 306-314.-

See also, Ecclesiastical pre
cedence ; Ecclesiastical ti
tles ; Royal supremacy. 

Church of Rome. - See Roman Catho
lic ; Royal supremacy. 

Church of Scotland.- See Presbyte-
rian Church. 

Civil list in the colonies, 17 4. 
Civil servants.- See Public officers. 
Clergy reserves in Canada, 305. 
Coasting trade of colonies, 179, 187. 
Colenso case, 229 n., 307. 
Colomb, Capt. J. C., 303 '11·. 
Colonial government, old and new 

metho1ls of, 24, 25. -See also Pro
vincial governments ; Hesponsible 
government. ., 

Colonial legislation . .......; See Legislation; 
Provincial legislation. 

Commander-in-chief of colonial forces, 
279. -See also, Smyth, Sir E. S. 

Copyright legi8lation in Canada, 147. 
Correspondence. - See Despatches. 
Courts of law, co·atrol and interpret 

colonial legislation, 219-225, 365, 
375.- See also, Supreme Court. 

Courts-martial, 275, 280. 
OroWi'l~ its constitutional functions, 5, 

28, 430. . 
- its supremacy in ecclesiastical mat

ters, 304-318. -See also, Impe
rial control ; Legislation ; Minis
ters ; Sovereign. 

Curnmcy legislation in Canada, 142, 
182. 

-in Queensland, 1~2. 
Customs unci'\'!#, under Imperial Acts, 

171. ._ See also, Tariffs. 

DAAIN!'},.Sir Charles, his govern
ment in Victoria, 103. 

- - - censnred and dismissed from 
office, 105. 

- - - he protests against dismissal, 
107. 

DUR 

Darling, Sir Charles, is popular in the 
colony, 108. 

----is pensioned, and dies, 119 n. 
Darling, Lady, grant .to, by V~ctoria 

parliament, 109. 
- - -- disapprovecl by home go

vernment, 110. 
- ---proceedings thm·eon, 112. 
--is pensioned after her husband's 

death, 119 n. 
Deceased Wife's Si;;tel' Bill, disallowe1l, 

161. 
Defence of the colonies. 295 -303. 
Denison, Govern01· Si1· IV., is repri

manaed by coloiJial secretary, 100. 
- - his firmness on other occasious, 

105 n, 448 .• 
- - irregular proceeding in a land 

grant, 454. 
-- prese.nt to him by Van Diemen's 

Land, 122. 
Desratches to and from colonial go

vernoTs, 93, 582. 
- when presented to local parliament, 

93-99. 
- confidential, 93, 95. 
--on the Victoria "dead-lock," 97, 

120. 
Dilfel·ential duties, 180, 182, 196, 202. 
Disallowance of colonial enactments, 

137--161. 
- of provincial acts. -See Pmvincial 

Legislation. 
Dissolution of Parliament, prerogative 

of, 13. 
- -- - when and how to be exercised, 

525. 
-- - colonial precedents, 528-569. 
- - -rules governing the same, 570. 
- - - conditionally granted, 548, 

572c 
Divorce Bills, to be reserved by a go-

vernor, 132. 
- - except in Canada, 132 n. 
-- disallowed, 160. • 
Dorion, Chief Justice, Sir A. A. 384. 

See abo, Brown, G. 
Dmper, Chief Justice,J5 n, 190 n, 368. 
Dnfferin, Earl of (governor-gimcral of 

Canada), speech in British Colum
bia, 167. 

----action in Lepine's case, 269. 
-- - speech at J:-hlifax, 443 n. 
--- administration in Cana1la, 

444-448, 581. 
---his public addresses, 583 n. 
Duffy, Sir C. Gavan, asks for a dis

solution and is refused, 539. 
Durham, Earl of, report on affairs of 

British North America, 55. 
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EAST INDIES, receipt ~tf presents 
by oJ!icialR in, forbidden, 124. 

--treaty-making power in, 193. 
- - law concerning pardons in, 252 

• n. - See also, Wales, Prince of. 
Ecclesiastic.tl matters in the colonies, 

804-318. 
- precedence in the colonies, 228, 236. 
- titles in the colonies, 238. 
-- -·- in the 0nother eountry, 314. 
lCdinburgh, H. H. H., the Duke of, 

visit to Australia, 11/). 
l~tlueation in Canada. - See British 

North America Act ; New Bruns
wick Sehool Act; Prince Edward 
Island School Act. 

Eleetiou petitions trial, in province of 
Cjuohce, 224. 

-- -- - validity of dominion legisla-
tion thereon, :383. 

Elgin, Earl of, 58-60, 579. 
l~schoats all(l forfeitures in Canada, 400. 
"Exclusive" powers, nn<ler British 

North America Aet, 189, 326. 
Executive Council. -See Cabinet; 

Governor in Council ; Privy Coun
cil fol' C!\rm\\a. 

Executive Conueillors, tlJeir title, in 
and out of office, 230, 231. -See 
also, Ministers. 

Expenditnre of public money. -See 
Supply. 

Extradition or offenders, 203. 
-- -- -- !itw in Canada, 204-211. 
- - - in Australia, 206. 
---recent trc!\ties, 208, 211. 
-- - royal eonnnission on, 210. 
---- Lmnimnde ca.so, 211. 
I<~xtra-territorinl jurisdiction, 143, 192n. 
Eyre, Governor, 691 n. 

FEDimAL SYSTEM, in British 
colonies, 404. -See also, British 

North America Act ; Provincial Go
vernments. • 

Fcrgnsson, Governor. Grants a disso
lution under protest of parliament, 
538. • 

Fisher, Mr. Justice, 368 n. 
Fournier, Mr. Justice, 370, 383, 386. 
Fox, Sir W. 578. 
Freeman, Mr. E. A. 53, 461, 472, 

527 n. 
French duty on Canadian ships, 193 n. 
FrArA, Rir HnrtlB; his administration in 

South Africa, 72, 99, 284-295. 

GALT, Sir A. T, on Canadian tax
ation, 181. 

• 
GOV • • 

j:lalt, Sir A. T., resident mimster for 
Canada, 185. 

- - conducts trade ne?"oti11.tions with 
France andtSpam, 202. 

- - receives h11noms from the Crown, 
232. • 

Gardiner's case, in New South Wales, 
264. 

German settlers in Canada. - See N a
tumlization. 

Gladstone, Mr. W. E. On the Queen, 8. 
quotations fi·om his writings, 22, 

.. 315 n, 693. 
{f6odh1re Estate Act, 364 n, 368. 

''Governor, colonial, powers under the 
old systel"n, 24. 

--appointed and controlled by the 
Crown, 76. 

--his preC(ldence, 228. 
-- - commission awl in~tructions, 26, 

31, 35, 70, 77-90, 92, 253. 
--term of service, 90. 
- - absence how supplietl, 91. 
--removal from otricc, 99. 
- - his salary and pension, 580 n. 
- - censured by imperial govern-

ment Ol' parliament, llll, 101, 
104, 507, 511.- See also, Im· 
perial Parliament. 

- - proposed censure of, in his colo
ny, 41, 289, 454, 455, 553. 

- - functions !\nd authority under 
parliamentary government, 
28-41, 68, 460, 574-594. 

- - personal responsibility to the 
Crown and Parliament, a11cl to 
courts of law, :33, 76, 591. 

-- not personally accountable in his 
colony, 41, 585. 

--his political nentmlity and im
I)~trtiality, 59, 571, 675, 586. 

- ·- his dnty jn disputes betwoitm the 
two houses, 443, 490, 501~ 526, 
534, 572, 580. 

remonstrates with Legislative 
Council for giving leadership 
to a private mom ber, 484. 

-- must alwa.ys adhere to law, 40, 
104, 432-460. 

--may not ac.without advice, 336, 
585. ~ -

- - may reject advi<re of ~inisters, 
and dismiss his mimstry, 40, 
63, 420, 446, 448, 453, 586. 

- - previous consent ta aci/ of go
vernment and l~gislation, 163, 
434, 586. 

- - non-interference in routine mat· 
ters, 440. 

- - - or, in local concerns, 431, 433. 
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Governor, colonial, non-interference, 
except to maintain the law, or to 
protect~he peo~le, 68, 432-440, 495, 
506, 586. . 

-- - gives or withholds assent to bills 
:Ud to administrative acts, 
432, 441, 455.- See also, Bills. 

- - appeals to Imperial authority, 
41, 162. 

- - consults law officers of the 
Crown.- See Law Officers. 

- - not to accept presents. - See 
Presents. 

- -decides r1uestions of precedence, 
234. 

- - administers prerogative of mercy, 
251-274. 

- - issues amnesty proclamations, 
267. 

- -his duty in· military and naval 
matters, 27 4-293. 

- - his reserved powers, 432. 
- - - - - their beneficial exercise, 

459, 592. 
- - powers in relation to local, par

liament, 406. 
- - constitutional discretion to grant 

or refuse a dissolution of par
liament, 545-547, 570-573, 
588. 

- -his speeches and despatches, 582, 
583 n.- See also, Despatches; 
Minutes ; and see Imperial 
questions ; Ministerial respon
sibility. 

Governor in Council, their collective 
autho1·ity, 37, 341. 

- - - business before them, 38. 
Governor-general of Canada; his com-

mission and instructions, 80. 
- -- his salary, 144, 580 n. 
- ~- his precedence, 228. 
- - - his office, 580. 
- --his right to appoint queen's 

counsel, 241-246. 
- - - wl1ether he may act inde

pendently of ministers in 
dealing with provincial le
gislation, 337-345. - See 
also, tr:'rovincial legisla
tll!'l .. 

---his supremacy over the pro-
vinces, 388, 403. 

- -\.- - how exercised, 404. 
Gran,-ille, ~~rl, 6. 
Gray,'l\Tr . .Tustice .T. H., 159, 190. 
Great Seal, of Canada, 247. 
--for Canadian provinces, 247, 

250, 401.- See also, Nova Sco
tia. 

IMP 

Grey, Eart, on parliamentary govern
ment, 12, 58, 60. 

- - on New Zealand governments, 
320. 

Grey, Sir George, reprimande"d for 
certain despatches, 101. 

- - protests against gmnt of imperial 
honours in a colony, 239. 

-- action concerning New Zealand 
defences, 300. • . 

--asks governor to veto a bill11assed 
by both Houses, 456. 

- - asks for a dissolution, and is 
twice refused, 544-547. 

--denies governor's right to refuse 
a dissolution, 545, 

--is allowed a dissolution by an
other governor, 548. 

- - is defeated and resigns, 550. 
- - attempts to keep uew premier 

out of the House, 551. 
-- behaves irregularly to Governor 

Robinson, 552. 
Gwynne, Mr . .Tustice, 194 n, 327, 386. 

JI AMMOND, Mr. E., powers to co
lonial commercial agents, 200 n. 

Harrison, Chief .T ustice, 343. 
Head, Governor Sir E., and the Brown-

Dorion ministry, 529. 
Henry, Mr . .Tustice, 383, 386. 
Hincks, Sir F. 109 n, 306 n. 
Honours and titular distinctions from 

the Crown, 225. 
- - - granted to colonists, 226. 
-- - conferred on Canadian states-

men, 232, 240. 
- - - by the Prince of Wales in In

dia, 241 n. 
- - - conferred by the Crown in 

self-governing colonies, 239. 
Honse of Commpns of Canada, ad

dresses the Queen on extmtlition, 209. 
---- on natura!ization, 216, 217. 
- - - - on New Brunswick School 

Act, 350. - See also, 
Speak~; Supply. 

House of Commons (Imperial), its su
premacy in the state, 15, 21, 589. ~ 
See also Imperial Parliament. 

Hunt, Louisa (of Tasmania), case of, 
266. . 

Hypothetical cases and conditions, 572. 

JMMJGRATION into Canada, legis
lation upon, 327.- See also, Chi

nese immigration. 
Imperial control, maintenance of, over 
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self-governing colonies, 'K/, 34, 62, 
71, 7o, 87, 172, 189. 

lm]Jel'ial control over New Zealand pro
vincial legislation, 321. 

-- 'bvcr South Africa local legisla
tion, 323. 

- - rcliJH1uished over provincial le
gislation in Canada, 27, 332, 
340-358. 

- - - with.a certain proviso, 359. 
Imperial guarantee of colonial loans, 

Hi5. 
1 mpel'ial interposition in colonial af

fair~, whcu justifiable, 161, 173, 359. 
huperittl Parliament, its Rnpremc au

thol'ity, anu rescrvou powers of lcgis
latiou, 3•t, 168, 188, 192. 

- -- its wis<lom in action and de bate, 
428. 

- - uiscusses the eonduet of colonial 
governors, 62, 100, 107, 109 n, 
119, 293, 591. 

- - legislation affecting the colonies, 
189 n, 310. 

- -legislates snltject only to its own 
(Jl uiscretion, 191. 
. · _ Imperial questioils, duty of a governor 
;::I:., in relation to, 34, 41, 589. 

llHlians and lmlian lauds in Canada, 
1\13 n, 390. 

., Indian treaties in Canmla, 193. 
~ lusolvency laws in Canada, 376. 

I ustrndicms to governors, a part of 
• constitutional law, :n n. - See 

CJ::!, also, <J.overnor; Governor-General of 
Cauada ; Lieutenaut-Govemors in 
Canada. 

J A~! A ~CA, responsible government 
m, /·1. 

,- its constitution changed, 75, 173. 
- condnet of Governor Eyre, 591 n. 
Jcrvois, Major-General Sir ·w. l!'., on 

colonial clcfcnee, 298-301. 
- -·- proccedin~ as Govemor of South 

A nstralia, 29!), 483. 
Jesuits in British dominions, 316. 
Joly, Mr. H. Gio' his administration, 

40G--414. 
- - asks for a dissolution, and is 

refusecl, 565-569. 
--resigns office, 570. 
Judges, empowered to act as adminis

trators, 91. 
-their j\l'ecedence, 229, 230. 
- their duty in criminal trials and 

pardons, 252-254. 
- their removal from office, 418. -

See also, Courts. 
J uclicial Committee. -See Privy Coun

cil. 

• 
LIE • • 

~·KING can do no wrong," 1, 2. 
· - subject to the law, 1. -See 

also, Cr~wn ; Severeign. 

LASH, Mr. Z. A., on pro>'!hcial le-
gislation, 371. 

Lamirande extradition case, 211. 
Law. -See Governor ; King. 
Law Oflicers of the Crown (Colonial), 

consulted by the govemor, 46, 134, 
496.- See also, Attomey-General ; 
Minister of J usticc. 

-- (Imperial) consulted by a go
vernor, 134, 34 7, 365. 

- - their opinion sought by local 
govemment or legislature, 135. 

--not to bo' given to private per
sons, 136. 

- - or to an opposition in parlia
ment, 136. 

Leader of govcmmcnt business. -See 
Upper House. 

Leeward Islands, 75. 
Legislation, colonial, controlled by the 

Crown, 34, 125-161. 
-- tlisallowcd, 127 . 
-- if "repugnant" to imperial law, 

133, 138, 219. 
-- supervised by imperial authori

ties, 138 . 
-- interpreteci and controlled by 

courts of law, 219-225. 
-- loealrights rcspeeting, 126, 129, 

219. -See also,. Provincial 
Legislatures. 

- (Australian) imperial control over, 
151-161. 

- (Oanndim•) "imperial control over, 
13\J-151. -·See also, Canada. 

- (Proviueial, in (\mad:t) the <l_ucen 
in council claims no jmisd~iou 
over, 342-358. 

- - saving only reserved rights of the 
Crown, 359. -See also, Pro
vincial_lcgislation. 

Legislative Council. - See Senate ; 
Supply; Upper House. 

Lepine's case in Canada, 269. 
Letellier,Licutenantl-goveruor, his case, 

405-425, 457. ~ 
- - his letter to Toronto Refo:l!lm As· 

sociation, 458 n. 
Lieutenant-governor in a colony,Jl. 
- - his precedence, 228• • 
Lieutenant-governors of provinces in 

Canada, their precedence, 228. 
- - their title, 231. 
-- their commission, 362, 389. 
-- their tenure of office, 390, 414. 
--their limited powers, 391-402. 

• 
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Lieutenant-governors of provinces in • 
Canada, as representatives of 
tl«l Crow~ 392-402. 

- - their responsible advisers, 399, 

4,iSb. d' . . d t d' . - - may e 1smrsse a rscretron, 
405, 411, 419. 

- - instructions for their guidance, 
362, 389. 

..:... - their relation to the provincial 
legislatures, 329, 394. 

- - give royal assent to hills, 329, 362. 
- - reserve hills for governor-gener-

al's consideration, 330, 363, 
397. 

--withhold assent from bills, 394-
397. 

- - rule as to their receiving pre
sents, 124. 

-- may not appoint queen's coun
sel, 241. 

- -judicial decisions as to their 
powers, 400. 

--responsible to the governor-gen
eral in council, or dominion 
executive, 402-407, 413, 425. 

- - removfl.l fmm office (Letellier 
case), 405-4:l7. 

---- reasons justifying, 416, 422. 
- - - to be initiated by dominion 

executive, 417. 
:..... - - should not be a party ques

tion, 421, 426. 
Local self-government. - See Respon· 

sible govemment. 
Larue, Marquis of, appointed governor

general of Canada, 84. 
- - his commission and instructions, 

87, 271. 
- - bestows orders of distinction in 

Canada, 240. 
- -~ismissal of Lieutenant-crovernor 

Letellier, 408-413. "' 
Lytton, Sir E. Bulwer, letter to Go

vernor Bowen, 574. 

MACDONALD, Sir John A., his ad
ministrations in Canada, 48, 408, 

536. .. 
-- - British ~mmissione1· at Wash

•ington, 200. 
•- - honours conferred on him, 232. 

- - t\11 powers of governor-general in 
•cana'dillj 342 n. 

--on lieutenant-governors, 391 n, 
399 n. 

--on the Letellier case, 407-422. 
Macdonald, Mr. J. Sandfield, 471. 
McGee, T. D'Arcy, 459 n. 

MIN 

Mackenzie ':tdministration, in Canada, 
48, 408, 445. 

Magistrates, appointment of, 68. 
Manitoba, Legislative Council .abo-

lished, 364. 
- disallowance of statutes, 371. 
- entered confederation, 388. 
- ministerial vacancies, 458. - See 

also, Archibald, Lieutenant-go
vernor ; Morris, L~utenant-go
vemor. 

Maori ministers in New Zealand, 44. 
- war in, 101, 279. 
Marine electric telegraph company, 

148. 
•Maritime jurisdiction in Canada, 188. 

Marriage licenses in Canada, 401. 
Martin, Peter, 27 4. 
May, Sir T. Erskine, on conditional 

dissolutions, 559. 
Members of colonial legislatures, their 

precedence, 230. 
Merchant shipping legislation, 149, 

178-180, 189 n. 
- - - French duty on Canadian 

shipping, 193 n. 
Mercy, pTerogative of, how adminis-

tered in colonies, 251-27 4. 
- special law in India, 252 ?~. 
-in Upper Canada, 268. 
- how administered in self-governing 

colonies, 255-258. 
- Australian precedents, 258-267. 
- Canadian precedents, 268-27 0. 
- new instructions for Canada, 271. 
- on banishment as a condition of par· 

don, 263, 273. 
Meredith, Chief-,J ustice, 384. 
Merivale, Herman, 576. 
Military and Naval matters in the colo-

nies, 27 4-303. 
---correspondence, 102, 276. 
- - - precedence, 228-230. 
- - - defence, 295-303. 
- -- royal prerogative controlled 

by ministers, 16. 
Military college in Oanadtt, 297 n. 
Militia force in Canadn,,.282. 
Minister of .J nstice in Canada, his duty 

concerning provincial legislation, 
361. -See also, Blake, Mr. E. 

- - - in other colonies. 44.- See 
also Law Of!i~ers of the 
Crown. 

Ministerial oligarchy, 19, 593. 
Ministerial responsibility and control, 

in self-governing colonies, 36, 39, 
94, 584-593.- See also, Responsible 
government. 

- -- - in presenting despatches 
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or governor's mem"brandums to 
parliament, 94-99. 

Ministerial responsibility and control, 
• when a governor may act in

dependently of, 336, 590. 
- - - - surrendered in the Letellier 

case, 417. 
Ministers in relation to the Crown, 12, 

14, 15-19, 585. 
- resignatillt~. or dismissal of, 12, 15, 

19, 587 .. 
-- re-sponsible for all acts of the Crown, 

16, 17, 94, 587. 
- - oven those done in a ministerial 

interregnum, 17 n. 
-their duty to the Crown, 19, 593. • 
- their precedence, 229. 
-- v>tcate seats in l>lltliament on acc\\pt-

ing office, cxeept in certain colo
uies, 47. 

-- resign after defeat at general elec
tion, 52. 

- complaints Rgainst, how disposed of, 
52. - &e also, Ministorial respon
sibility; Speaker of Lower House; 
Upper Holwe. 

Ministries, colonial, how composl'tl, 44. 
-·- -- brief existence, 4 7. 
- - -- except in Canada, 48. 
Minutes betW!len a governor and his 

ministers, when presented to parlia
ment, 9<1-99, 553. 

Molteno ministry, its misconduct and 
dismissu.l, 284:_293. 

Monarchical institutions undN' parlia
mentary government, 5, 21:!, 430, 
432, 459 n, 584, 502. 

Money. -Sec Snpply. 
Morris, J,ieutonant-governor, 364, 366. 
Mowat, Mr. Oliver; attorney-general, 

363 11, 368 n,. 
Mulgravc, Governor, refuses a dissolu

tion to his ministers, 537. 

• 
NATURALIZATION of :tliens, 214. 

- of German settlers in Canada, 
215-.lll8. 

- fec1eral and provincial legislation in 
Canada, concerning aliens, 218. 

Naval.- See Military and Naval. 
Navigation laws, 178. 
New Brunswick, controversy about the 

School Acts, 346. 
- - Orange Soriety in, 356. 
- - extent of provincial legislation, 

371. 
-- fisheries, 379. 
- - lieutenant-governor refuses as-

sent to bills, 395. 

• 
OAT • • 

• New BnlUswick, confederation ques. 
tion, 451. 

- - prohibitory !~nor la\•, 453, 528. 
Newfoundland, . telegraph legislation, 

149. 
- not in the Canadian dom~ion, 388. 
New South Wales, irregular expendi

tures therein, 436. 
- - - proposals to add to .Legisla

tive Council, 449. 
- - - - proposals to make it nn 

elective body, 451, 522. 
--- land grants in, 454. 
-- - Governor Robinson and oomli-

tional dissolutions, 557-5C3. 
-- - ministerial chnnges in 1878, 

563. 
New Zealand, responsible governmlll1t 

in, 64. 
- - provincial governments, 320. 
- - new commission to governor, 

83 n. 
-- complaints against executive go

vernment concerning .M.uori 
war, 101. 

- -claims of railway contmctors, 
166 n. • 

- - Eviscopal Church in, 311. 
--appointment of lVIr. Wilson to 

Legislative Council, 455. 
- - proposal to make Legislative 

Council elective, 523. 
- - ministry complain of Governor 

Normanby, 455. 
- - Governor refnscs to veto a hill, 

though ad vised by ministers, 
4n7. 

- - ministerial defeats and chtmg~s, 
542-552. 

--powers of two Honses, 476. 
--in matters of snp1•ly, 478.- See 

also, Chinese irnmig,a.tion ; 
Grey, Sir G.; Maoris; Robin· 
son, Sir H. 

Nova Scotia, responsible government 
in, 60. 

- - appeals to the Crown against con
federation, 163. 

- - Great Seal case, 246. 
- - provincial "'egi~1tion, and acts 

disallowed, 3". 
- - powers and privileges oi>legisla

ture, 468. 
--- cnlRrge<l by statute, 4,9. 
- - governor refuses J;o0 gmn1!'a disso· 

lution to ministry, 537. 

QAT!IS to Witnesses Bill, in Canada, 
chs>lllowec\, 146. 

---another act passed, 147. 
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Officers.- See Naval and Military~ 
Public officers. 

Ontario, 9>0wers and privileges of the 
legislature, 36~ 468-471. 

-single legislative chamber, 471. 
- exterl'li' of legislation and acts disal-

lowed, 371.- See also, Goodhue 
Estate Act ; Mowat, Attorney
general; Orange Societies; Provin
cial legislation. 

Orange Societies, in New Brunswick, 
356. 

- - in Ontario, 357, 396. 
--in Prince Edward Island, 357 n. 

"pACIFIC sc:;tndal" case, 444. 
Palmer, Str R., 120. 

Papal claims in Great Britain, 314. 
--in Canada, 316-318. 
Pardon.- See Mercy, Prerogative of. 
Parkes, Sir H., 260, 450, 564. 
Parliament, the term defined, 461. 
- contrasted with legislatures, 462. 
- to be promptly convened after a 

change of ministry, 530, 548, 549, 
572. 

- verdict of, must ultimately prevail, 
15, 21, 63, 420, 589. -See also, 
Dissolution of Parliament; Impe
rial Parliament; Privileges and 
powers ; 'l'wo Houses. 

Parliamentary government, in England, 
1-23. 

- - its extension to the colonies, 24 
et seq. 

- - its adaptation to an independent 
community, 28.- See also, Re
sponsible government. 

Patterson, case of, 269. 
Political questions, to be settled in par

liifltlent, 51. 
Precedence, in the colonies, 227-240. 
- in Canada and elsewhere com pared, 

228-231. 
-in South Australia, 2'33. 
- of wives of public officers, 235. 
l'rerogative government, 2, 3. 
T't·esbyterian Churc_hjn Scotland, 191. 
- - in Canada, 3-'411 354, 
Presents not J' ?e ~ceepted by a go

verJ,~pr, or Ills fam1ly, 109, 123. 
• -or by ex-governors, 111. 
-n~ to be given by a governor, 111. 
-- sh~ld n~ be offered to an ex-go-

vernor ~ithout leave of the 
Crown, 120. 

--precedents, 122, 123. 
- forbidden to be received by any ser-

vants of the Crown, 124. 

PRO 
Presents, ~se of Canadian lieutenant· 

governors, 124. 
Prime minister, the choice of the Crown, 

17. - See Ministers. 
Prince Edward Island, extent o~ pro

vincial legislation, 371. 
- - - entered the dominion of Ca-

nada, 388. 
- - - School Act, 351. 
- - - Land Acts, 352.• 
- -- Orange Lodge therein, 357 n. 
Privileges and powers of local parlia

ments, and of provincial legislatures, 
365, 465. 

Privy Council in Canada, 42. 
•-- precedence of privy councillors, 

229. 
---their title, 231.- See also, Go

vernor in council. 
--in England, appeals to (or to 

judicial committee thereof), 
220, 358. 

--precedence of members of conn. 
cil, 229 n. 

Protestant clergy in Canada, 305. 
Protestant faith, legally supreme in 

the British empire, 313-318. 
Provincial governments under control 

of a central government, 319. 
--in New Zealand, 320. 
- - in South Africa, 322. 
- - in Canada, 325, 388. -See also, 

Governor-geneml of Caumla ; 
Lieutenant-governors in Cana
da ; Provincial legislation. 

Provincial legislation, in dominion of 
Canada, -extent of control by do
minion government, 327. 

- - precedents, 345. 
- - N cw Brunswick School Act, 346. 
- -- Prince Edward Island School 

Act, 351. 
- - P. E. Island Land Acts, 352. 
-- Ontario and Quebec Presbyterian 

Acts, 355. • 
- - constitutional practice- on this 

subject, 360-375. 
- - disallowance of awts by governor

general in council, 363,369-37 5. 
- - - should be notified to other lo

cal govemmentR; 366. 
- - - extent of disallowance exer

cised since 1867, 371. 
- - powers of legislation as defined 

hy law courts, 376-387. 
- - enacted in the name of the 

Crown, 329. 
- -except in certain provinces, 329 n. 
- - prerogative right of disallowance, 

369, 396. 
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Provinciallegislatibn, lieute!mnt-gover

nors withhold assent to bills, 
394. 

- --.resm·ve bills for governor-ge
neral's consi<leratiou, 394. 

- - powers of governor-general in 
respect to, 331. 

- - - how exercised, 332, 358. 
- -- coutrovcrsy between imperial 

awl• dominion govermnents 
th"rcou, 3:l3-340. 

---how settled, 3,10-343. 
- - guestioHs concerning, to be de-

cided by Canadian govemmout, 
344. 

-- - unless in certain cases, 359. • 
- - h•wf'ul }JOWers not to be cn-

croaehod upon by dominion 
CX('Cntive or parlianwnt, 335, 
3o7, 37:l. 

- - - sud1 powers being absolute 
aiHl SUJH'Ollle, 343,368.- See 
also, Lieutcnant-goveruors 
in Cl•nada; l::lupn•me Court. 

--in South Afrien, untler control of 
the Crown, 32~l. 

ProvindallPgishttll'('"• in Canada, their 
limited jurbt1ietiou, 326; and see 
',lneou's couw-;cl. 

- - their privileges and powers, 365, 
4G8. 

--- detinahlc by statute, 469. 
- - not to be terrneu parliaments, 

462. 
--in New Zealand, 320. 
-- iu self-goveming, and not sul>Or-

dinate eohmics, £trll local l'm·
littments, 4U:.l. 

-- their powers and privileges, 465-
4()8.- See a.Jso, Legislation, co-
lonial. , 

I;'rovincial rights in Canada, 335, 358, 
31>6-i\73, 423, 4c26. 

Publie PxpclHliture. -See Supply. 
PnlJlic oUieers,"their appointment and 

removal, 3t\, 61, 65, 68. 
- - to take no .part in politics, 36. 
-- exccssivceand unhnvful removals 

in Victoria, 494, 1i03, 506. 
---disapproved by imperial go

vernment, 508, 511.- See 
also, Precedence ; Presents. 

QUEBEC PROVINCE, .powers and 
privileges of legislature, 365, 468-

470, 471 n. 
- - extent of legislation, and acts dis

allowed, 371.- See also, J oly, 
Mr.; Letellier, lien tenant-go-

ROY • • 
vern or; Provincial legislation; 
Proyincial legislatures ; Pro-
vincialrighti. • 

Queen's counsel, theu· a1)pointment in 
Canada, 241-246 .. 

Queen:-;land, responsible govel'ft'111ent in, 
66. 

--Legislative Council in, 474, 522. 
--See also, Bowen, Sir G.; Chi· 
nese immigration; Currency. 

RAMSAY, MR. JUSTICE, 208 n. 
Hceiprocity.- Sec UHitcd States. 

Hesidcnt 111illister for Cawula, 185. 
-- for otlwr colonies, 187. 
llesi!;,YJJation of ministry. -Bee Minis-

ters. 
l~csponsible govemm<mt, intro<luc~.d 

into tho colonies, 2{>, 31, 38, 54-7 5, 
421!, 692. 

- - in tho Canadian provinces, 399, 
415. 

- - applied to commcreittllcgislation, 
172. 

Revolution of 1688, 2, 5!l2. 
Richards, Chief Justice Sir W., 370,468. 
Hitchic, Chief J nstice, 386. 
Hohiuson, Governor .Sir Hercules, his 

minute in a certain case presented 
to parliament, 96. 

- -- hi~; exercise of prerogative of 
merey, 259. 

- - his aetion in Rossi's case, 280. 
- - on appointments to Legislative 

Conueil, 450. 
- - on signing land grants, 454. 
--grants a dissolution of parlin,. 

ment to Sir G. Grey, 548: 
-- unwarmntahle eondnct to, by 

Sir G. Grey, 552. 
--asks imperial a<lvice upOJ,.~on

<litiom\l diosolntion~, 557. 
Robitaille, Lieu ten an t-govemor, refuses 

a dissolution to M. ,Joly, !i66. 
Hogers, Sir F.- See Blachfonl, Lord. 
Roman Catholic church nnd clergy, in 

the (~olonies, xan k and titles of mi
nisters, 228 ?~,l,t.f37. 

-- position in ,.:itish empire, .313. 
--position in Cana' 316-318. 
Roman Catholic schools inN ew<!Eruns-

wick, 346. 
--in Prince Edwarrl J.,land, ~51. 
Rossi, C~tptain, case of,.2S'O. • 
Royal supremacy in ecelcsiastical mat-

ters, in England, 304. 
-- m the colonies, 311, 313. _ 
--as opposed to papal claims, 314-

317. 

• 
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Russell, Earl. Despatches on respon-• 
sible govemment, 55, 593. 

Ryland'~ase, 3ljjl. 

ST. M1tlHAEL and St. George, ordet 
of knighthood, 239. 

- -bestow eel on Canadian statesmen, 
240. 

Scotland, Church of, disruption, 191. 
- Sec also, Pres1Jyterian. 

Seamen, 180 n. -See also, Merchant
shipping; l\faritime jurisdiction. 

Second Chamber.- See Senate of Ca
nada; Two Hotlses; Upper House. 

Secret societies in Canada, 141.- See 
also, Orange societ.ies. 

Secretary of state for the colonies, his 
office and responsibility, 76, 90, 91. 

Secretary of state for Canada, his ap
propriate functions, 404. 

Senate of Can.'1da. Number of minis
ters in, 48. 

- - - appointment of additional se
nators refused by the Crown, 
164. 

- - - preced.ence of senators, 230. 
- --their title, 231. 
---their independence, 522.- See 

also, Upper House. 
Separate schools.- See Roman Catholic 

Schools. 
Shipping. -See Merchant Shipping ; 

Se<tmen. 
Simcoe, Lieutenant-governor, 55 n. 
Smyth, Lieutenant-general Sir E. Sel

by, 283, 302. 
South Africa, queen's commissioner 

for, 72, 287 n, 294. 
- -federal and provincial govern

ments, 322.- See also, Cape 
•' of Good Hope. 

South Australia, new commission and 
instructions to governor, 82. 

- -civil and ecclesiastical precedence 
in, 233-238. 

-- - rights of two Houses in supply, 
480. 

-- disputes ther~, 481, 523.- See 
also 4t1stt.'lia; Upper Honse. 

Sovereign, p4!0nally irresponsible, 2, 17. 
-- nt9t a cipher, 4. 

• -- position and powers under parlia
"mentarl government, 4, 10, 20. 

- p~itical f~nctions, 23. -See also, 
Crown; Dissolution of Parliament; 
Ministers; Victoria, Queen. 

Speaker of Cape Assembly, refuses to 
put an unconstitutional motion, 42, 
289. 

TAS 

Speaker or Lower House (Assembly, 
Commons, or House of Represen
tatives), his precedence, 230. 

----title, 231, 232 zh • 

---- gives a casting vote on mo-
tion of want of ~onnclen~e 
in minister~, 456, 544. 

-- --rule which should govern 
such a vote, 484 n, 545. 

Speaker of Upper House (LegiHlative 
Council, or Senate). -See U _pjJer 
House. 

Spragge, Chancellor, 368. 
Stamp Act (Camtdian), 377. 
Stamp Act (English) of 1765, 170. 

• Stockmar, Baron, 9. 
Strong, Mr. Justice, 368. 
Supply, rights of both Houses iu 

grants of, 436, 454-, 477-525, 569. 
- governor's (luty in initiating supply 

votes, 441. 
-ought to be granted before a disso· 

lution of parliament, 553. 
--as invariably in England, 557. 
- - though not in the colonies, 557. 
- dissolutions nontlitional on grant of 

supply, 558-563. 
Supreme Court in Australia, 229 n. 
Supreme Court (of Canada), bill to 

establish, 150. 
--its jurisdiction and importance, 

223, 380-387. 
- - appeals to, and from the court, 

224. 
- - precedence of judges, 229, 230. 
--its decision on queen's counsel 

case, 245. 
-- on clerical interference at elec

tions, 317. 
- - on dominion elections trial act, 

383. 
- - on privileges of localle::,>i.sluture;;, 

468. 
Supreme Court in England, 222. 
Sutton, J. H. Manner~.- See Canter

bury, Lord. 
Sydenham, Lord, 55, 57. 

• 
TARIFFS, COLONIAL, formerly 

regulated by Imperial Parliament, 
168-172, 176. 

- - now settled by self-governing 
colonies; 176, 194. 

--Canadian protective tariff, 183. 
- -Victoria protective tariff, 103, 

488.- See also, Trade. 
Taschereau, Mr. Justice, 386. 
Tasmania, responsible government in, 

44, 64. 
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TAS 

'l'asmania, powers and privnegos of lo
cal pll!'liam en t, 46 7. 

- constitution of upper chamber, 47 4. 
- di:ipntes between two Houses iu sup-

ply, 486. 
- ministerial changes in, 552-556. -

See aho, Upper House ; Weld, 
Governor. 

Taxation of eolonies by Imperial Par
liament, 11!9. 

--linlitatious tlwreof, 172, 176. 
- powers of, possessed by Canadian 

provincial legislatures, 376, 382. 
-See also, Assessment laws ; 
'l'ariil's. 

Taylor, Mr. J<'ennings, 58 n, 330 n; 
461 n. 

Territorial governments in northwest
em Canada, how established an(l 
controlled, H5, 37 4, 390.- See also, 
Indians. 

'l'radc, colonial, how regulated, 176-
184.- See also, Coasting 'l'rade; 
'l'ariffs. 

- intel'Colonial, in Australia, ] 95. 
-in British North Amm·ica, 194. 
- powers of lPgislation, undcl' Confe-

deration Aet, 37li, 382. 
- between British colonies and fOl'cign 

countries, how regulated, 199, 
200 u,, - See also, 'l'rcatics ; U ni
ted S t(cLcs. 

Trcrtties afl'<,eting Chinese immigration 
into British colouics, 154-159. 

- -----into Unitc<l States, 160. 
- all'ecting eolonia.l t.n1de, 180. 
- extension of treaty privileges to 

co!lmies, 107. 
- list of, now in force, 198 n. 
-how contraeted, 192. 
-1wivileges to Canada in negotiating, 

. 199. 
- interpretation and enforcGment of, 

202.- See also, Extradition; Na
tnralizatiofl.. 

Two Houses of Parliament, duty of 
ministers to maintain harmony be-
tween, 49. • 

--dissolution of parliament to re
store harmony between, 501, 
552, 568. 

- - or one legislative chamber, in the 
colonies, 471. 

----advantages of a second 
chautber, 472. 

- - - - composition of, in different 
colonies, 473. 

- - - - constitutional powers of 
the two Houses, 476.
See also, Supply; Upper 
House. 

VOG • 

·uLTRAMONTANISM in Canada, 
318. 

United States of Amifica, Clftnese im. 
migration into, .160. 

---- revolution, in 17,i6, 168, 
170. 

---- independence acknowledg. 
ed, 171. 

- - - - reciprocrtl trade with Ca. 
nada, 184, 200. 

U})per House, number of cabinet mi· 
nisters in, in various colonies, 48-51. 

- - preceuence and title of spealwr, 
and of members, 230-282. 

- - whethel' to be nominated or 
elected, 4 73. 

-- eleetivc upper chambers claim 
louwn· l)owers, 480, 492, 515. 

- - whet!ICr eoustit:utioual change i" 
desirallle, 521. 

-- on adding members themto, ill 
Canada, 164. 

---in New South Wales, 449. 
---in New Zealand, 4v5. 
--powers and ]Jrivileges of an lJp-

pm· House, 478 n., 475, 476. 
- - leadership of~ in Soutl1 Australia, 

transferred to a non-oflieial 
member, 482.- See also, 'l'wo 
Houses; Victoria. 

VETO, royal.- See Bills ; Governor ; 
I .cgislation. 

Victoria, Her Mnjesty Queen, as a con
stitutional soven,ign, 6, 22, 583. 

- her own account of her position and 
powers, 22. 

Victoria (in Australia). Disputes be
tween the 'l'wo Houses in 1865 and 
in 1867, 108-122, 487. 

--disputes in 1877 to 1880, ti9-
525. 

- - rights of the two Houses in sup
ply, 480, 492, 513-515. 

- - appropriation of local revenues 
by an im}Jerial statute, 17 5, 
504. 

- - proposed mt.ndment of the con
stitution, ~-~5. 

- - - despateh there~ from secre-
tary of state, 517. • 

·-- cost of governor's official hospi· 
tality, 581n.-See ~lso, Bofen, 
Sir G. ; Cant~bury, ~rd; 
Darling, Sir C. ; Darling, 
Lady. 

Vogel, Sir J., agent-general for New 
Zealand, 185. 

- - political acts, 542, 544. 

• 
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"'\lT ALES, H. R. H. the Prince of, 
'f bestows the order of the Star of 

India, 2JI. 1t. • 

Want of confidence, Jl<oposed against 
a new ~istry, 533, 551. See also, 
Speaker of Lower House. 

Watson, Mr. S. J., 461 n. 
Weld, Governor, of .Tasmania. On 

unauthorized expenditure, 454. 
--grants a dissolution to one mi

nistry, 55 2. 

WOL 

• Weld, Gover;'or, refuses a dissolution 
to another ministry, 554. 

West Indies. Responsible government 
in the, 7 4. - See also, Jamaica. • 

Wilson, J\!Ir. Justice, 402. 
Winslow extr!ldition case, 207. 
Wolseley, Lieutenant-general Sir 

Garnet, in South Africa, 287 11, 

294. 

THE END. 
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