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CHAPTER VIII
THE CONSTITUTIONAL RELATIONS OF THE
HOUSES
A.

THE NOMINEE UPPER HOUSES

§ 1. NEw SouTH WALES
IN the case of New South Wales attempts were made for
a time to secure that the number of Legislative Councillors
should be limited, so that the Upper House would not be
in a position• of complete inferiority to the Lower House.
The members of the first Council were appointed in May 1856,
and were to retain their seats for five years. It therefore
devolved on the Governor in 1861, with the advice of the
Executive Council, to appoint not less than twenty-one
Legislative Councillors to hold seats for life.!
The Secretary of State addressed the Governor on the
position in a dispatch of February 4, 1861. He pointed out
that if each Government were to appoint as many nominees
as it thought fit the Upper House would be swamped
periodically, and could not fail to sink into a state of
weakness and disrepute. He suggested, therefore, that the
nominees of 1856 should be placed in the Council in 1861.
On May 21, 1861, the Governor reported on the position.
Certain Land Bills had not been passed, and ministers
desired to increase the number of the Legislative Council.
On the lOth of May he found himself compelled either to
accept the advice of the ministers or to break with them,
backed as they were by six-sevenths of the Legislative
Assembly and by the people; it was admitted on all
hands to be impossible to form another Ministry and the
1

See Parl. Pap., H. C. 198, 1893-4, pp. G9-99.

For this chapter,

cf. Marriott, Second Chambers, pp. 131-52 (Canada), 153--81 (Australasia),

182-96 (South Africa); and Temperley, Senates and Upper Chambers.
1279•2
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Legislative Council was to expire on the following Monday.
He accordingly nominated extra Councillors for the single
night which the Council had to last, but the Opposition party
resigned, and, as the President was in opposition and resigned
with them, a House could not be formed and the new
members were not sworn in, with the result that Parliament
was prorogued and the Legislative Council as composed had
ceased to have effect. On the 20th of July he reported that
the Legislative Council had been reconstructed. The total
number: appointed was twenty-three, but it was agreed that
the number was to be brought up to twenty-seven, which
was taken as the complement not to be exceeded except
under very special and unusual circumstances. All the
members appointed, of whom twelve had been in the late
Council, were of high standing and character,• and the appointments had created a favourable impression.
The Secretary of State on July 26, 1861,1 disapproved the
action of the Governor in adopting a measure so violent and
unconstitutional as to swaf.,p the Legislative Council. 'l'he
Governor should have resisted the attempt, and his resistance
would have won a large amount of approval and support
from the public opinion of the Colony; the procedure
was not creditable to the cause of constitutional government
in Australia, while tending to weaken the position of the
Governor.
On February 16, 1865,2 the Governor reported that the
Colonial Secretary of New South Wales had resigned his
office. About a fortnight previous to the meeting of Parliament, the Premier-Mr. Martin-had asked for two appointments to the Council; the Governor objected, and Mr. Martin
did not appear to press his request, but Mr. Forster insisted
on resigning. The Governor refused, because there were
thirty-two members in the Council, and nine had been
appointed since Mr. Martin's accession to office in October
1863. There was no need for further members. Moreover,
the Government were not in a strong position, as a vote of
want of confidence had been carried against them in October
·

1

Part. Pap., H. C. 198, 1893-4, p. 74.

2

Ibid., p. 75.

CHAP. VIII)

RELATIONS OF THE HOUSES

571

1864, and though they had received a dissolution the result
had not encouraged them. Moreover, the moment the new
Parliament was opened a vote of want of confidence was
carried by a majority of forty-two to fourteen. But he laid
stress upon the argument that it was essential to maintain
the strength of the Council, which otherwise would cease to
ha-ve any independent position. A Go-vernor should have
a recognized independent discretion; the nominations to the
Upper House ought not to be viewed as mere appointments,
the refusal to sanction which might justly be considered an
interference with proper ministerial action and responsibility.
Her Majesty's Government and the people of the Colony
were entitled to hold the Governor responsible for securing
the preservation of the Legislative Council as an efficient
branch of the Legislature. The number had been fixed in
1861 at twenty-seven, not as absolutely rigid but as meeting
the deliberate opinion of all parties then, and implying
a sound principle. The Secretary of State in a dispatch of
May 6, 1865, approved entirely the action of the Governor.
On September 29, 1868,1 the Governor, Lord Belmore, reported that he had added three members to the Council owing
to the difficulty of making up a quorum. In acknowledging
the receipt of this dispatch on December 18, 1868, Lord
Granville approved his action, but said that any increase of
the number of the Council was likely to be used as a precedent for further additions, and was therefore to be regretted,
and that he should have been glad to be assured that the
addition was not in fact politically material as altering the
balance in any important degree in favour of the Ministry
by which it was suggested. Lord Belmore submitted this
dispatch to his Prime Minister, who drew up a memorandum 2
on the question, in which he laid down that the dispatch was
based on a misapprehension, and that the Government could
not admit that the responsible ministers of the Governor
might not advise an increase in the numbers. In law the
number was unlimited, and the Secretary of State must have
overlooked that fact, or he would not have questioned any
' Parl. Pap., H. C. 198, 1893-4, p. 77.
B2

2

Ibid., p. 79.
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advice which might be offered by the responsible ministers so
as practically to have the effect of nullifying without law in
a material respect a most important constitutional principle,
such as the right of extension of the Legislative Council. He
pointed out that in the records of the discussions preceding
responsible government, as shown by Mr. Wentworth's speech1
on the third reading of the Constitution Bill, the view was
that a nominee Upper House would be flexible and expansive,
while an elective House would lead to a revolution, would
control the Lower House, and trample on the rights of the
people. The Ministry were entitled to advise an increase
of members if they thought fit, and the Governor could refuse
their advice if he thought fit and call other advisers, the
propriety of his action depending on the justi~e and importance of the measure involved, the resistance of the Upper
House to which would have led to the Government's recommendation of further nominations, on the amount and
length of continuance of the obstruction of the Council, on
the proportionate number and importance of the majority of
the colonists demanding· it, and on the depth and fervour
of their determination in doing so.
In his reply of October 2, 1869,2 Lord Granville said that he
was aware that the number of the Upper House was legally
unlimited, and that it might on critical occasions be indispensable to bring the two Houses into harmony by creating
or threatening to create a sufficient number of councillors.
But the whole value and character of the Upper House
would be destroyed if every successive Ministry were at
liberty to obtain a majority in that House by the creation
of councillors.
There the matter rested until, by dispatch of August 10,
1872,3 Governor Sir Hercules Robinson sent a minute of his
Cabinet to be laid before the Secretary of State. The
minute pointed out that the Government had come into
office to secure the passing of the Border Duties Bill,
whereas the appointments to the Council which had
In December 1854; Parl. Pap., H. C. 198, 1893--4, p. 80.
• Ibid._, p. 81.
a Ibid., p. 87.

1

I

I
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been made by Sir James Martin's Ministry, namely fifteen
out of thirty-one, had had the result that the Council had
defeated the Bill by nine against it to eight in favour of it.
This result showed that the Government could not rely on
passing useful measures. They were unwilling to take steps
to swamp the Upper Chamber, but they could not accept
the existing position, and they proposed to introduce a Bill
to reconstruct the Council on an elective basis. They could
not expect to carry their Bill if the Council were determined
to oppose it, and therefore so long as the nominee principle
existed they were determined to maintain the principle laid
down by Mr. Wentworth. The minute ended by saying that
'While dutifully expressing their loyal attachment to the
Throne. and Jnstitutions of the Empire, your Excellency's
advisers cannot, even by implication, consent to relinquish
the smallest vestige of the liberties of this Colony, or concur
in any rule or instruction at variance with the absolute right
of its people to govern themselves in all matters within their
own shores, as secured to them by the Constitution '. In
a subsequent dispatch of August 27, 1872,1 the Governor
expressed his personal view on the situation. He considered
that if further additions were made to the House-e. g. if it
were increased to thirty-six in number, being one-half the
number of the Assembly, it would furnish a precedent for
future additions which it would be difficult to resist. He
therefore considered that the principle of maintaining the
House should not be altered.
The Secretary of State for the Colonies in his dispatch of
November 29, 1872,2 maintained the principle that the
numbers ought really to be limited. He pointed out that
it was doubtful whether a Legislative Council on an elective
basis would not be more liable to come into collision with the
representatives of the Assembly. He added that the maintenance of the rule to limit the numbers had been agreed.
upon to begin with in the Colony, and was in itself reasonable,
and was not really being forced on the Colony by the Secretary
of State. He trusted, therefore, that the Government would
1

Parl. Pap., H. C. 198, 1893-4, p. 94.

• Ibid., p. 98.
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not insist on making a change, and as a matter of fact at
that time the principle of limitation was still maintained.1
But it could not permanently be kept in force, and it
broke down practically in 1888, when the Ministry of
the day appointed, with Lord Carrington's permission, in
ten months, twenty-two members. Lord Carrington was
deemed by Sir C. Dilke to have been too devoted to the
theory of ministerial responsibility. A protest against the
appointments by the Opposition members of the Council
and others was sent to the Governor, but no favourable reply
was returned. This really ended the controversy,2 and if
Mr. (now Sir G.) Reid was refused an increase in September,
1894, he dissolved Parliament, was returned to power, and was
allowed subsequently to make appointments; lte carried his
land-tax proposals by the fact that it was known that the
Governor was prepared to add members to the Upper House
if needed to carry the day, while in 1899 again federation
was carried by the addition to the Upper House of twelve
members. So in 1908 Mr. Wade received a large increase
of membeTs, though such increase was not needed to carry
measures, 3 and indeed in 1909 the Upper House amended
in very material particulars the governmental proposals for
closer settlement by the compulsory division of private
lands, 4 while in 1900 and 1901 it rejected women's suffrage
Acts, and yielded in 1902 mainly because the Federal Parliament had bestowed the suffrage on women. It rejected an
Income Tax Bill in 1893, and in 1895 a Land and Income
Tax Assessment Bill.
In 1910 a proposal was brought forward by the Government of Mr. Wade that the Upper House should be given
a more definite and effective position in the Parliament by
limiting its numbers to some definite figure, say half the
1 A proposal in 1876 to make the Upper House elective was negatived in
the Lower House, very wisely.
• 'l'he situation is incorrectly stated by Jenkyns, British Rule and Jurisdiction beyond the Seas, p. 67; Parl. Pap., H. C. 70, 1889, p. 43.
3
See t.he attack of the Labour party in Parliamentary Debates, 1908,
Sess. 2, pp. 79 seq.
• See Parliamentary Debates, 1909, pp. 43015 seq.
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number of the Lower House, and by making provision for
the case of a deadlock, which it was recognized might arise
if the existing position were disturbed.1 The proposal was
not received with satisfaction in the country, and on the
defeat of the Wade Ministry it appears to have been definitely
dropped. It is indeed natural that there should be no wish
to strengthen an Upper House. Even with the possibility
of swamping before it, the Upper House of 1909 had rejected
proposals with regard to land put forward by the Government of Mr. Wade, and if its position were strengthened it is
more probable that it would present serious difficulties in
the way of progressive legislation than that it would effect
any great service to the state. In the short second session
of 1910 the Labour party had hardly any representatives in
the Council, tut the Council and Assembly did not disagree
on any measure of importance. It is, however, the intention
of the Labour party to abolish the Council if possible, and
it will be expected of members appointed by the Labour
party that they will agree to its abolition, though the
device adopted in Nova Scotia and New Brunswick of
asking a formalpledgewillnot (on the advice of Mr. Watson)
be followed in this case.

§ 2. NEW ZEALAND
In the case of New Zealand disputes with regard to general
legislation came to a head in 1891 and 1892. 2 In January
1891 Lord Onslow, on the advice of his ministers, added six
members to the Legislative Council. His ministers had
desired to reform the Council, but a Bill to reduce the period
of nomination to seven years, and to limit its number to
one-half of those in the House of Representatives, hadfailed
in 1887 before it reached a second reading, and though in
1890 they supported a Bill which was introduced into the
Council by a private member, it had been rejected by the
1
See Parliamentary Debates, 1910, pp. l844seq. Uf. Herald, Feb. 15, 1911.
• See Parl. Pap., H. C. 198, 1893-4. There had, of course, often been
difficulties earlier; see Pember Reeves, Long White Cloud, pp. 372 seq. ;
State Experiments in Australia and New Zealand, i. 104 seq.; Dilke,
Problems of Greater Britain, i. 424.
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Council. Ministers were in a weak position, as the election
which had just taken place had resulted in a change of feeling
in the couJl.try, and he had demanded before he accepted
their advice an assurance that their advice was given less
to reward party services than to strengthen the Upper House.
He had accepted their advice, although it was probably the
case that they were in a minority, partly because the practice
of giving rewards on the retirement of a Ministry was well
known in England. In 1877, it was true, Lord Normanby
declined to accept advice as to tho appointment to the Council
of Mr. Wilson while a vote of non-confidence in his ministers
was pending, but on the vote being rejected he acted on the
nomination of the Prime Minister. That action had been approved by the Secretary of State, but the circumstances were
somewhat different, and he hoped his action ;lso would be
approved. In a further dispatch of January 24,1891,1 Lord
Onslow reported that his ministers had asked for the appointment of not less than eleven councilfors ; the Premier had
urged that the Governor should either accept their advice or
dispense with their services, but he had finally induced them,
with the assistance of Mr. Bryce, formerly Minister for
Native Affairs, and their most prominent supporter in the
House of Representatives, to retain office on his making six
appointments on tho strength of a formal assurance that these
names were roeonnnondod solely to add strength to the House
and not for party purposes. On the other hand, a petition
was presented by forty members of the House of Representatives, asking that no more members of the Council should
be appointed until after the meeting of Parliament, although·
the appointments had already been made on January 20.
He explained that he .9-ad not felt justified in refusing the
advice of his ministers in a matter which concerned the
Colony alone, which neither affected the royal prerogative
of mercy nor the question of an appeal to the people, and
was in consonance with accepted constitutional practice.
It was not seriously maintained that his action was unconstitutional, in view of tho English practice, but there was
' Part. Pap., H. C. 198, 1893-1, p. 15.
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a strong feeling in the Colony that the practice of making
appointments before vacating office was not one which
New Zealand Governments should be encouraged to follow.
In a democratic country punishment follows on wrong advice
through the action of the people, and it was not necessary for
the Governor to take such a strong step as refusing advice.
In a dispatch of April II, 1891,1 Lord Knutsford said :With regard to the appointments to the Legislative
Council recommended by the late Government, I am of
opinion that, in accepting the advice tendered to you by
your Lordship's responsible ministers, under the circumstances described ill your dispatches, you acted strictly in
acc9rdance with the constitution of the Colony, but I do
not desire to be understood to offer any opinion upon the
action of yo"Qr ministers in tendering such advice.
On June 22, 1892,2 ~L~~Qw reported that his
ministers desired to increase the Legislative Council by
twelve members, while he himself was prepared to concede
the appointment of nine. They had a good majority in the
House of Representatives, but in the Legislative Council the
Attorney-General, the only minister in that Chamber, had
only four or five members to help him.
Mr. Ballance did not wish to swamp the Council, but only
to have a certain amount of debating power there. Lord
Glasgow was willing to concede nine members ; if he conceded more he would run the risk of making the Council
a mere echo of the other House ; if it were to have no opinion
of its own it was of no use, but if it preserved its liberty
·and gave the country time to reconsider questions it might
be of ·invaluable service to the Colony. In a telegraphic
reply of August 10, 1892,3 Lord Knutsford pointed out that
the Council consisted of thirty-one Opposition members and
five of the Ministry, while if twelve were added to the latter
the Opposition would still remain, and therefore the proposal
of the Premier would seem to be reasonable-the existence of
an Upper House might be imperilled unless a more even
balance of parties were secured. In a dispatch of Au_gust 8,
1
Parl. Pap., H. C. 198, 1893-4, p. 14.
" Ibid., p. 16.
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1892,1 the Governor sent home a reference from his ministers,
in which they appealed to the Secretary of State for a decision
between them and the Governor on the question at issue.
'fhc Ministry in this memorandum mentioned the facts and
pointed out that the Governor had declined to accept their
recommendation, though o:ffeling to appoint nine members.
They proceeded :Ministers would point out that the Parliament is in session,
and they are answerable to the House of Representatives
for the advice tendered to his Excellency. It has been
alleged that they ought to have resigned when their advice
was declined, but they relied on the constitutional practice
_ as expressed in Todd's Parliamentary Government in the
BritiBh Colonies, 1880, p. 590, which is as follows : 'They
would be responsible for the advice they gave, but could not
strictly be held accountable for their advice· not having
prevailed; for, if it be the right and duty of the Governor
to act in any case contrary to the advice of his ministers,
they cannot be held responsible for his action, and should
not feel themselves justified in retiring from the administration of public affairs.'
Ministers are of opinion that the responsibility of appoint-·
ments to the Council should have rested with the responsible
advisers of his Excellency, and that the refusal to accept their
-advice is in derogation of the rights and privileges of a selfgoverning Colony. In this case his Excellency is placed in
the poRition of acting without advice, unless it be the advice
of persons who are not respon~:;ible, and withdraws from those
responsible the confidence which the constitution requires
him to repo~:;e in them, upon the inadequate ground that
nine arc preferable to twelve additions to the Council.
It i~:; further to be observed that while the advice of a
Government that had just been defeated at a general
election was accepted, the advice of a Ministry enjoying the
confidence of a large majority of the representatives of
the people is declined. Ministers, in fact, are impelled to the
conclusion that the way in which their advice has been treated
is more in harmony with the methods of a Crown Colony than
with the practice followed in a great self-governing Colony
which has long enjoyed the advantages of a free constitution
and a wide autonomy within the limits of the Empire.
The Governor in his covering dispatch argued that it was
'Parl. Pap., H.C. 198, 1893-4, p. 17.
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essential to maintain the balance of the constitution. He
suggested that if a measure were thrown out in the Council
the Ministry could appeal to the people, and if re-elected
the Co.uncil might either yield, or a sufficient emergency
would have arisen to justify the Governor granting ministers
a sufficient number of nominations to bring the Upper
House into harmony with the country. He quoted in his
favour the recommendation of forbearance between Houses
of Parliament in a dispatch from Lord John Russell of
October 19, 1839, and Lord Granville's dispatch to Lord
Belmore of October 2, 1869, dealing with a similar question
in New South Wales. He suggested that the strength of the
Council should bear a fixed proportion to the House of
Representatives, but that a clause should be inserted in an
Act to amend the constitution giving the Governor power to
bring the Council into harmony with the country by fresh
appointments on the advice of ministers on an emergency.
\Q.'he decision of the Secretary of State was conveyed to the
Govemor in a telegram of the 24th of September, in which
he advised him without hesitation to accept the advice of
ministers, and asked him to re-open the matter and waive his
objections. In a dispatch of September 26, 1892,1 he laid
down at greater length the position. He pointed out that
no case of swamping really arose, as there was no question
of overthrowing the balance of party altogether. The
difference between the number the Governor was ready to
appoint and the twelve asked for was too small to justify
the Governor assuming the very serious responsibility of
declining to act on the advice of his ministers, and possibly
of having in consequence to find other advisers. He addedI have therefore dealt with the merits of the particular
case on which my advice has been sought. But I think it
right to add that a question of this kind, though in itself
of purely local importance, presents also a constitutional
aspect which should be considered on broad principles of
general application.
When questions of a constitutional character are involved,
it is especially, I conceive, the right of the Governor fully
1

Parl. P<1p., H. C. 198, 1893-4, p. 37.
02
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to discuss with his ministers the desirability of any particular
course that may be pressed upon him for his adoption. He
should frankly state the objections, if any, which may occur
to him, but if, after full discussion, ministers determine
to press upon him the advice which they have already
tendered, the Governor should, as a general rule, and when
Imperial interests ,are not affected, accept that advice,
.b~aring in mind that the responsibility rests with the
ministers, who are answerable to the Legislature and, in
the last resort, to the country.
A Governor would, however, be justified in taking another
C)urse if he should be satisfied that the policy recommended
to him is not only, in his view, erroneous in itself, but such
as he has solid grounds for believing, from his local knowledge, would not be endorsed by the Legislature or by the
constituencies.
In so extreme a case as this, he must be prepal"ed to accept
the grave responsibility of seeking other advisers; and, I
need hardly add, very strong reasons would be necessary to
justify so exceptional a course on the part of the Governor.
A reply was sent to this dispatch on December' 3,1892,1 by
Lord Glasgow. He maintained the position that an appeal
to the Colonial Office wat:J not a natural step to be taken
by a Ministry with a, proper conception of the rights and
privileges of a self-governing Colony and urged that it
was their duty to resign or to give way, and not to act as
they had done in thiB case. He summed up his opinion
in the view that the practice of referring to the Colonial
Office differences between Colonial Governors and ministries
of tho oalibro at least of the one in question, was not one to
be encouraged, in as much as the great Colonies all possessed
the inestimable boon of self-government as fully and freely
as did the Mother Country. The Secretary of State
acknowledged the receipt of this dispatch in a dispatch of
February 17, 1893. He thought that the objection to a
reference home had come too late, and should have been
made earlier, before the reference actually took place. He
had not sought the reference, but he would not be justified
in refusing an e~pression of his view when it was asked
for by the Governor of the Colony or by his constitutional
1

Parl. Pap., H. C. 198, 1893-4, p. 42.
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, advisers. If ministers were unable to agree with the Governor
'~ey must in the last resort resign, but it was for them to
deCide whether they should take this step, and they had
preferred to refer the matter to the Secretary of State.
Since that time there have been no serious differences
between the two Houses in New Zealand. An Act of 1891
limits the tenure of office of all new m.embers to seven
years, and this, together with the continuation in office
of ministries favourable to the view of Mr. Ballance, has
resulted in the gradual harmony of the Council with the
Lower House. It is recognized that the Council is unable
to resist the Lower House, and all the important and
most democratic social legislation 1 of New Zealand since
1900 has been passed without serious difficulties from the
Upper Hous~, which has, however, served the useful purpose
of amending these measures in detail. In fact, the Upper
House of New Zealand appears now to serve adequately
the useful purposes of an Upper House, but of course the
position there is rendered simple by the fact that the great
majority of the people are politically in sympathy with the
Government, and that the Opposition does not differ from
the Government on matters of fundamental importance.
There have naturally been various discussions as to the
possibility of strengthening the Upper House, and several
members of Parliament have time after time introduced
motions in favour of making it elective. 2 There is not,
however, as far as can be seen, any real desire on the part
of the people and the country that this step should be taken,
and there are obviously strong objections to complicating
the machinery of legislation, at any rate in a democratic
country, and especially in a Dominion which has as yet no
serious questions of external affairs to trouble it.
1

e. g. old-age pensions in 1898, conciliation and arbitration in 1900.
The period up to 1899 saw a good deal of alteration and even rejection of
land and industrial legislation, as shown by Pember Reeves in State
Experiment8 in Australia and New Zealand. But the decade 1901-10
tells of constant increase in the power of the Lower House.
2
See e. g. Parliamentary Debates, 1907, cxxxix. 276-303. A propoRn,l
to this effect is a fairly constant feature of the parliamentary session.
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QUEENSLAND

In the case of general legislation in Qu~~nslal'ld-mlttters
came to a head at the_ ~P:4 .9! ,l9Q.72 The Ministry of that
day-Mr. Kidston's-commanded some twenty-four members in the Legislative Assembly. There were in coalition
with him seventeen Labour members and an Opposition
which numbered thirty-one members. The coalition was
fairly close, but not, of course, perfect. The Legislative
Council in that session rejected two measures sent up from
the Lower House, namely a measure to abolish postal voting
and a measure to establish wages boards. The postal voting
measure had been introduced because of the feeling that
the postal vote enabled influence to be brought to bear on the
voters, more especially women, and that the r~sult of this
influence was beneficial to the party in opposition. The
Wages Board Bill was obnoxious to the Opposition because
of its attempt to apply its terms to agricultural pursuitsa matter of considerable importance in a country like
Queensland. Mr. Kidston was anxious to obtain assurances
from the Governor that if the Upper House persisted in
its opposition he would sanction the addition of sufficient
members to overcome that opposition. It was not desired
to exercise this power if it could be a voided ; the idea
rather was that by tho Governor letting it be known that
he would be prepared to accept advice the necessity of the
advice being tendered would be avoided. To this, of course,
there was no constitutional objection; indeed it was in
exact accordance with the step taken in England at the time
of the passing of the Reform Act of 1832. But the Governor
felt unable to accept the advice of the Ministry, and accordingly Mr. Kidston resigned, and the Governor sent at once
for Mr. Philp, the leader of the Opposition, and asked him
to form a Ministry. Mr. Philp did so, but in the Lower
House he found himself unable to obtain supply. The
majority in that House protested that a change of Ministry
was undesirable, that they were willing to proceed with
1

Ree Parliamentary Debates, c. 1735 seq. ; ci. 38 seq,
""'\{·.~~~. -~:J . "']·.
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business and to pass very important railway Bills, but not
so long as Mr. Philp was in charge of the Government.
Mr. Kidston maintained that it was essential that the
Upper House should be compelled to yield to the wishes
of the Lower House, while the Premier maintained that
the Upper House was entitled to throw out Bills unless they
were certain that the country approved them. Accordingly
Mr. Kidston's amendment in Committee of Supply, that
the Chairman should leave the chair and report no progress,
was carried by the coalition vote of thirty-seven to twentynine. The Government then saw that it was impossible to
proceed, and on November 20 1 Mr. Philp announced that
ip_stead of resigning they had decided to ask the Governor for a dissolution, and that the Governor had granted
a dissolutio:tf. He moved to adjourn the House, but was
defeated by thirty-seven to twenty-six, whereupon Mr.
Kidston proposed that the House should adjourn until the
next Friday. Mr. Kidston protested against the action of the
Government in not resigning. The leader of the Labour party
most energetically attacked the Governor for his action, but
the Speaker pointed out that he must not make personal
allusion to His. Excellency. If he wished to criticize the
advice which was tendered to His Excellency he would be
in order in doing so. 2 It was pointed out by another member,
Mr. Bell, that Mr. Kidston could have adopted the procedure of Mr. Ballance and asked the Governor to refer
home for instructions, but he had taken a more considerate
course and tendered his resignation, with the result that the
new Government had been proved not to have the confidence
of the House. 3
On the 22nd of November Mr. Kidston moved an amendment for an address to the Governor with regard to the
political situation, The address pointed out that the
Assembly was elected on May 18, 1907, and was a most
recent expression of the will of the country; that for four
years the Legislative Council had obstructed measures
1

a

Parliamentary Debates, c. 1756 seq.
Ibid., p. 1763.
C'· ') :"J {.!

~iJoO
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4 JUL 1968

" Ibid., P• 17 61.
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sent up by the House, so that it was essential to find a
remedy; that with this object in view the Kidston Ministry
advised the Governor to recognize the principle that the
Crown had the power to nominate to the Legislative
Council. such number of new members as might be required to overcome obstruction, and that such power
should be exercised if in the opinion of the Ministry such
a course became necessary; that on the Governor declining
to accept this advice the Ministry resigned, Mr. Philp formed
a Ministry, and on the 12th of November, met the House
which refused to adjourn and next day passed a resolution
disapproving the contemplated change in the Ministry. It
went on to point out that the House was constrained by the
necosRity of the duty it owed to the people of Queensland to
refuse supply, and had done so on the 19th •and 20th of
November. The Kidston Ministry had never been defeated,
and still commanded the support of a majority of the
whole of the members of the House. It was quite possible
to carry on the administration, and it was probably unprecedented in any self-governing state of the Empire
that a House fresh from the people should be dissolved.
Moreover, it was highly inadvisable that a dissolution of
Parliament, suspending Bills dealing with railway and pu,blic
works, should take place at that season of the year, entailing
distress to thousands of workers. The House therefore
prayed the Governor to refrain from the exercise of his
prerogative. The ~a,_(l~!~ss w~s.... ct!::;cussed at great leng_th
and with.9<?.!l.S.~df)r~l>!<LY!Qle11Q_e of exnression .... Mqst of the
cases'on the subject were reviewed, and stress was laid, on
the one hand, on the impropriety of dissolving a Parliament
without supply, and on the other hand, on the fact that
it was impossible to leave in the hands of the House
the question whether it should be dissolved or not by
giving a right to the House to prevent dissolution by the
refusal of supply. Eventfi:ally the address was carried
by thirty-seven votes to twenty-seven. It was p:r:t~sented
to the Governor, who sent the following reply, d~~ed
November 22;
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I do not propose to answer the points of your address
seriatim, but shall briefly put before you the position as
I see it.
The paragraphs 2, 3, and 4 of your address deal with the
constitutional position of the Upper House.
That is the great constitutional issue with which my late
Premier invited me to deal.
I declined, because I considered the matter too grave for
a Governor to touch without a mandate from the people.
By the exercise of the prerogative of dissolution the people
are asked to say what they wish done.
_
I fully recognize the inadvisapleness of frequent general
elections. I appreciate the peculiar inconveniences of an
election at this time, but I regard it as of paramount
importance that the country should speak its mind on this
:question, and therefore I have to decline the prayer of your
·address.
I recognize io the full the responsibility I have taken on
my shoulders, throughout this disturbed political period.
From time to time, under the constitution, a Governor
has to take responsibility, but I cannot shirk it when laid
upon me.
The reading of the reply in the House caused a somewhat
violent explosion of wrath, the ex-Prime Minister remarki!!g ~ : 'This is a somewhaf~-extraord.ill"~~y·-·p;;{ti;;~-.-IIis
Excellency has turned down his thumb. The Czar has dismissed the Duma. And now this matter is for the people of
Queensland.' He proceeded later on to say that:For centuries it has been recognized that the King of
England, and in his self-governing dependencies the representative of the King, had no right to govern at all, had
no right to use the people's money, except to govern and
use the public moneys in accordance with the wishes and
opinions of the representatives of the people. That is
C€lnstitutional government, that is self-government, andto
cl~il!LJt}lything else for the King or a Governor is to:·set
up the claim that
cost
Charles
I _his
head
.
-·-··
....._ _
______
_ _ ,__
__
The dissolution proceeded, with the result that Mr.
Philp's Ministry was crushingly defeated in the country,
having only twenty-five members out of a House of seventytwo, while Mr. K,idston had twenty-five supporters, and
....--~---~~,~·

-·~

<

•·><-·~~--,.,~·

--~·~·--~--..,.

~,_,

)'/Parliamentary Debates, c. 1783.

5S6

the remaining members were Labour, and were united in
feeling with Mr. Kidston. Mr. Philp therefore resigned
before Parliament met, and Mr. Kidston took office again,
a!nd naturally t~E:)~ddr~i~~jn .reyly to the.,Go:v;e:r-:nor's sp~ech
¥ was devoted to a criticism of his action in. dissolvil}g the
Parliament contrary to the request of the Assembly.
Moreover, it had been necessary to spend a very large
sum of money, £687,000, without legislative appropriation
in the interval, and threats were freely uttered that the
expenditure would not b~ sanctioned. Political events,
however, led to a change in the position ; 1 Mr. Kidston's
alliance with the Labour party was unsteady, and it
became necessary to consider a coalition with Mr. Philp's
followers. The result was seen in the passing at the end
of the session, in a very inconspicuous mannel'which escaped
the notice of the Labour members, of an appropriation to
make good the sums expended during the period of Mr.
Philp's Ministry, and the adoption of an Act, No. 16, providing for a referendum in case of difference of opinion
between the two Houses, in place of swamping the Council.
On the other hand, the Council showed its change of spirit
by accepting the legislation of the Ministry without further
demur, and in particular it passed the Bill for the referendum,
though by a narrow majority, and in 191.0 it accepted in
substance a very elaborate Government programme. rrhe
relations of the Houses may thus be said to be settled
on a new basis ; no doubt it is still ·legally open to the
Government of the day to ask the Governor to swamp the
Council, but such a course would hardly be approved in
view of the new position as provided in the Referendum Act.
§ 4.

NATAL, TRANSVAAL, ORANGE RIVER COLONY

In the case of Natal the period of the existence of the
Upper House, seventeen years only, was too short to enable
it to develop an individuality of its own, and it was decidedly
1
The postal vote was, however, abandoned by Act No. 5, and a Wages
Boards Act (No. 8) passed in wide terms. For the coalition, see Parlia-
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lacking in characteristic features. It on various occasions
amended Bills, and on one occasion, in 1905, it rejected an
Act to provide for native taxation, insisting instead on a
poll-tax on the whole of the people of Natal, though that
was in fact merely an indirect way of increasing native
taxation without resorting to differential measures such as
would have rendered it essential for the Governor to
reserve his assent to the measure, a course which it was
naturally desirable to avoid. The House could not be
swamped as its members were limited, and its long tenure
of office and the property franchise rendered it a respectable
body, but it was hardly distinguished by any marked
statesmanship. In the two new Colonies also the Upper
House was limited in numbers and so could not be swamped.
No serious diffi~ulties arose during their brief existence:- the
Upper House of the Transvaal insisted on its right to be given
adequate time. to discuss measures, and claimed, but in vain,
a right to criticize non-appropriation clauses of money Bills.
In the matter of the presentation of the Cullinan diamond
to the King it was alleged that the Upper House was only induced to accept the measure by two of Its members receiving
Government appointments, and thus enabling the Government to fill their places by supporters of the measure.
§ 5. CANADA
In the case of Canada the principle of nomination has not
been a success, though the principle of election has equally
been a .failure. Lord Elgin, when Governor-General, thought
that the difficulty of governing was much increased by the
lack of harmony between the two Houses, and he strongly
recommended, and ultimately persuaded, the Imperial
Government to consent to the Upper House in the Union
being made elective. 1 But the experiment was certainly
not a success, and when it was decided to constitute a
' See Walrond, Letters and Jo·urnals of Lord Elgin, pp. 145 seq. See
the Act 17 & 18 Viet. c. 118; Hansard, ser. 3, cxxxiv. 159. The
Canadian Act was 19 & 20 Viet. c. 140. For the Speaker, cf. 22 & 23 Viet.
c. 10 and the Canada Act, 23 Viet. c. 3. For Sir J. Macdonald's views, see
Pope, i. 277 ; ii. 233 seq.
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Dominion it was agreed that it should not be perpetuated,
an:d the Upper House was accordingly made a nominee body.
As..a.. nominee body it has failed, as every Upper Ho~jn
North America has failed, to command the respect of...,the
people. 1 Certain differences of opinion arose between the
two Houses when Sir John Macdonald's Ministry went out
of office in 1873, and the Liberal Opposition came into
power with only seven members, of whom three were
doubtful, in the Senate ; for example, the two Houses took
different views as to the conduct of Mr. Luc Letellier de
St. Just, the Lieutenant-Governor of Quebec, in 1878, and
the proposal for the building of the Esquimalt-Nanaimo
Bailway. 2 Harmony was restored by the recovery of power
by Sir John Macdonald in 1878, and the amicable relations
of the two Houses were not disturbed unt:i! the defeat of
Macdonald's successor in 1896, when the strong disparity
between the two Houses became obvious, the Senate consisting almost. entirely of .members nominated.~.at ..one .time
or another by Sir John Macdonald, as :wasjnevitableJn view
of the facts that he had twice. held office and that senators
were nominated for life. In 1897 and 1898 there was some
friction ; several Bills were altered against the wish of the
Lower House, the Bills for an extension of the intercolonial
railway to Montreal and for a, railway to the Klondike were
rejected 4 and a redistribution measure was blocked. Proposals for reconstructing the Upper House on an elective
baRis have been aired from time. to time, and the former.
Secretary of State for the Dominion, Sir Richard Scott, on
going out o£ ministerial office introduced a Bill into the
Senate to secure its reform. 5 No seriou:s st.ep, however,
Goldwin Smith, Canada, pp. 163 seq.
Canada Sess. Pap., 1876, No. 41, p. 2.
" On strictly party lines: Sir J. Macdonald only once, it is said, nominated
a Liberal, and Sir W. Laurier never a Conservative.
• See Senate Del>ates, 18B7, pp. 735 seq.; 1898, pp. 280 seq.
5
See a summary of the 1908 debates in Canadian Annual Review, 1908,
pp. 34-6; Hott8e of Commons Debates, 1909, p. 147a. It was discussed at
gren,t length again in 1910, see Debates, 1909-10, pp. 204D seq., and in 1911,
Debates 1910-1, pp. 2738 seq.; Review, 1910, pp. 255, 256.
1
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has been taken in the matter; the constitution of the
Senate can only be changed by the action of the Imperial
PArliament, and there is not sufficient evidence that the
feeling in .Canada is sufficiently strong in favour of the
setting up of a House with any real powers. Reformers are
hopelessly divided as to the basis of reform, whether
elective by constituencies larger than those for the House
of Commons or by the provincial parliaments, or nominative
by the provincial governments or parliaments, or a combination of methods, and the duration of membership, and so
forth. There is also a section in favour of abolition, the
royal veto being adequate.
Sir W.~. ~,a;pri\')r's latest expression 1 of his view insists
on the disadvap.tage of substituting an Imperial veto for
a Senate. The veto is necessary for Imperial interests, just
as the veto over provincial legislation is used to prevent
interference with the policy of Canada and Imperial interests
at large. He himself thought that the rejection of the
Yukon railway scheme was a fatal error, and he was prepared
for reform. But he found no basis of agreement ; he thought
a twelve or fifteen years' tenure might be better ; elections
he deprecated and believed no one to favour; he had once
favoured election by the local legislatures, but the recent
history of the United States Senate had cooled his ardour
in that direction. Still he thought that a Senate partly so
elected and partly nominated might be a satisfactory body 1
for~ it would ~give the representation of different r:;chools of
thought. For the Opposition 2 Mr. Foster thought a period
of seven or ten years' service was enough, and advocated
election by large constituencies and on a proportional basis
(to secure a Government majority in proportion to the real
voting power of the Government in the country). Then
there should be a limited number of nominees-twelye or
fifteen-to represent different interests, banking, agriculture,
forestry, fishery, science, universities; and labour. It was,
however, admitted on all sides that the Senate did
1

2

House of Commons Debates, 1910-1, pp. 2768 seq.
Ibid., 2780 seq.
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nothing to protect provincial interests, but that it was less
partisan than the Lower House.
On the other hand, Sir R. Cartwright in the Senate pressed
for an elective senate and for further work ; 1 more Bills to
be originated there, and under-secretaries to Eit there, the
number of ministers to be limited accordingly.
Harmony 2 is again prevalent, thanks to .the long administration of the Liberal Government, fifty senators, Conservatives, having died and been replaced by Liberals since 1896,
and there is certainly no desire in Canada for any House
which should seriously interfere with the powers of the
existing House of Commons. Provision is contained in the
·- Br,itish North America Act under which, if at any time
on the recommendation of the Governor-General the King
thinks fit to direct that three or six me~bers be added
, to the Senate, the Governor-General may by summons to
three or six q ualificd persons, as the case may be, representing
equally the three divisions of Canada (that is Ontario,
Quebec, and the Maritime Provinces), add to the Senate
accordingly. But in the case of such addition being at any
time made the Governor-General shall not summon any
penwn to the Senate except on a further like direction from
the King on the like recommendation, until each of the
three divisions of Canada is represented by twenty-four
Senators <:tnd no more. This provision has never been
exercised, and it has been actually laid down, on .the one
occasion when its- use-was suggested in Mr. Mackenzie's
administration, that it is a power which is only intended
to be used on a very extraordinary occar:>ion,, when parties
are nearly equal, to bring about a settlement of some
important dispute. In that case the application made,
which was due to the great disparity between the two
1

Senate Debates, 1911, pp. 252 seq.
For a case of an important amendment cf. House of Commons Debates,
1909, pp. 6444 seq. It is said to have rejected ninety-seven Bills since
federation, and Mr. Lancaster, in his attack on it on January 30, 1911,
asserted that it had blocked a railway Bill to compel railways to protect
level crossings for seven years, and eventually only accepted it in a mutilated
form.
2
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parties in the Senate when Mr. Mackenzie's Government took
office, was courteously but firmly declined, and no subsequent
occasion has ever arisen in which it has even been discussed. 1
The two nominee Hous~s of Quebec and Nova Scotia
are hardly distinguish{)d by any marked statesmanship.
They are not liable to be swamped,2 but on the other hand,
the example of the Canadian Parliament, in which the
Senate possesses only a weak position, has reacted upon
them and has effectually prevented their obtaining any
great strength. On the other hand, they still exist, owing
to the facts that they are not prepared to surrender their
existence, and that it is impossible to overcome that resistance by any constitutional means. The only way of doing so
would be a whol~sale dismissal of members by the LieutenantGovernor, and such a proceeding would be altogether illegal
and improper. In the case of Quebec it does not, indeed,
seem that it is possible to remove them, as they are appointed
for life under the Great Seal, but a legislative councillor
may lose his position by various contingencies, as in the
case of a senator.
In the case of Nova Scotia 3 the Upper House has still
maintained its existence despite the general tendency which
has been seen in Manitoba, 4 New Brunswick, 5 and Prince
Edward Island 6 for the Legislatures to reduce themselves
to single-chamber assemblies. The constitution of the
Council is very curious. H was created in 17 58 by the
commission to the Governor which authorized him to make
laws with the Council and with the House of Assembly. The
' See Senate Jonrnals, 1877, pp. 130, 174. The correspondence was
then laid before the Senate, which passed a resolution asserting that the
power should only be used for emergencies, to bring about harmony between
the two Houses. Cf. Senate Debates, 1898, p. 403.
2
The number is limited in Quebec by 30 Viet. c. 3, s. 72, in Nova Scotia
by the old royal instructions maintained in foroe by the same Act, s. 88.
• See Bourinot, Transact,ions of the Royal Soc,iety of Canada, II. ii. 143 seq.
• In 1876; see Provincial Legislation, 1867-95, pp. 808 seq.
5
In 1891. For its demerits, see Hannay, New Brunswick, passim. In
pre-responsible government days it used repeatedly to reject Appropriation
• In 1893; see Provincial Legislation, 1867-95, pp. 1221 seq.
Bills.
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Council exercised executive as well as legislative functions
right down to 1838, when the Council was separated into
two bodies, an Executive Council and a Legislative Council.
Before that time the Upper House had become very unpopular, and in 1837 an address was sent to the Queen
praying for the grant of an elective Legislative Council.
The position was indeed anomalous, and Judge Haliburton
in 1829 had pointed out that it was desirable to make
the Council independent of the Governor, who had then
not only the power of nomination but of suspension, and
to confine it to legislative functions. He laid stress on the
anomaly of the same persons passing a law as the Legislative
Council, and then in their capacity as the Executive Council
::;itting in judgement on their own Act au.d advising the
Governor to assent to it.
The instructions to Lord Durham of 1838 accordingly, in
appointing him Governor-in-Chief, provided for an Executive
Council not to exceed nine in number, and for a Legislative
Council, the number of whom residing in the province was
not, by appointment by the officer administering the Government, to exceed fifteen. As a matter of fact, it was not
the Governor-General, but the Lieutenant-Governor who
uarricd on the administration.
ln 1845 the Legislative Council asked that it should ·be
remodelled so as to have a defined constitution, with
pttyment of mcmbortl, and they also desired that members
::;hould hold by a clearly defined tenure. Lord Stanley
replied in a dispatch to Lord l!""'alkland, the LieutenantGovernor, of August 20, 1845. He stated that he was
willing to adopt for Nova Scotia the same rule as had been
adopted in New Brunswick,! under which the seats of
members were vacated either in the case of bankruptcy,
' ln Now Brunswick the number of members was increased in the
commission to Lord Monk to twenty-three as a maximum by local appointment, the total being unlimited as far as appointments by the Imperial
Government were concerned. On federation an Act (c. 30) of 1868limited the
number to eighteen and vested the appointment in the Lieutenant-Governor
in Council; Hannay, ii. 278.
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insolvency, the conviction for an infamous crime, or on
a :member absenting himself after a prescribed period.
On condition that these principles were adopted the Crown
would be prepared to accede to the suggestion for a permanent
tenure. He did not think such a tenure should be laid down
by the authority of Parliament, as it was clearly a matter
within the royal prerogative, and he conveyed Her Majesty's
approval of the proposed alteration in the tenure of office.
It is clear from the resolution passed by the Legislative
Council on January 13, 1846, that they understood the
concession to be life tenure and also, as in New Brunswick,
a normal number of twenty-one members, of whom seven
only could be officers holding their posts at pleasure and
conditionally OJl the vacating of seats in the instances alluded
to in Lord Stanley's dispatch. Accordingly, in the new
' commission to Earl Cathcart as Governor of Nova Scotia,
provision was made for increasing the number of members
from fifteen to twenty-one ; the royal instructions were
not altered to restrict the number of councillors holding
office, but the Lieutenant-Governor was required to observe
the limitation to seven, and in addition the LieutenantGovernor was to consider it his duty to suspend members
of that Council on the occurrence of any of the disqualifica·
tions mentioned in the dispatch.
The conditions laid down appear more clearly in the
case of New Brunswick, in which the matter was carried
out primarily by dispatches only and without any alteration
in the royal commission and instructions. In that case
the number of members was increased to twenty-one merely
by the issue of fresh warrants, and the restriction of the
number of members holding office to seven was laid down
by the dispatch, while the Lieutenant-Governor was told
that if he suspended persons in accordance with the principles enunciated the suspensions would be confirmed by
the Crown. Indeed, in a further dispatch of August 23,
1844, the Secretary of State for the Colonies declined to
make a formal rule that members should hold during life.
In none of the royal commissions or instructions issued
1279.2

D
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down to the date on which Nova Scotia entered the Union
was there any provision that councillors should hold for
life; on the contrary, it was expressly provided that all
members shall hold their places in the said Council during
pleasure, provided always that the total number of the
Council for the time being resident in the province should
not at any time, by provisional appointments by the
Governor, which was a normal way of making appointments,
be raised to a greater number than twenty-one. Full power
was given to the Governor to remove or suspend any officers,
but no conditions of removal or suspension were specified,
and a special provif:Jion was made that councillors absenting
themselves above the space of six months without leave
from the Lieutenant-Governor, or a year without leave from
the Crown, should cease to be members. • In 1883 the
Legislative Council of Nova Scotia had to consider the
position of a member who had become a bankrupt. A
committee investigated the facts and reported in favour,
if possible, of the removal of the member in question.
Counsel were asked to advise, and they held that all
appointments were during pleasure and that officers could
be dismissed by the Lieutenant-Governor. Mr. Macdonald
resigned in consequence of Lieutenant-Governor Archibald
calling his attention to the matter in accordance with the
precedent set in 1861, when Lord Stanley authorized Lord
Falkland to call upon a certain member of the Council to
resign on the ground of bankruptcy.
It is clear that previous to 1867 the Legislative Council
was not, as has been repeatedly stated, really limited in
number to twenty-one. It was precisely in the same
position as the Legislative Council of Newfoundland; that is
to say, the Crown could add as many members as it desired,
but the Governor could not, so that any swamping would
require the sanction of the Crown and its direct action by the
appointment of fresh members by warrants. Moreover, it
is perfectly clear, though Bourinot suggests otherwise, that
the members held technically during pleasure, though
equally it was obviously the intention that they should not
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be removed save in the cases specified in the dispatch of
1845. The effect on the Council of the entry into the Union
is somewhat curious. The power of the Crown to add to
the number of councillors must be deemed to be gone,
and therefore the number cannot exceed twenty-one, but
the tenure during pleasure still prevails. 1 Of course it
could be altered by Provincial Act under s. 92 (1) of the
British North Amer·,ica Act, 1867, but the Legislature has
only provided that the appointment of members shall be
vested in the Lieutenant-Governor, who shall make such
appointments in the King's name by instrument under the
Great Seal of the Province, a provision made in 1872, and
a further provision in the Revised Statutes, 1900, c. 2, lays
down that any member of the Legislative Council who shall
be absent from his place therein for two consecutive sessions
shall vacate his post, these clauses being in effect re-enactments suited to the altered circumstances of the provisions
in the royal commission and instructions before federation.
The question of the power of the Lieutenant-Governor
with regard to the Legislative Council came to a head
in 1879, when the Council rejected a measure passed by
the Assembly for the abolition of the Upper House, and the
Assembly subsequently passed an address to the Queen
praying that the Imperial Parliament might pass an
Act empowering the Lieutenant-Governor to increase the
number of Legislative Councillors so that the measure in
question might be passed. The Secretary of State for the
Colonies, in refusing the prayer of the address, called special
attention to the power of the Provincial Legislature under
the British North America Act to amend the constitution of
the province, and the circumstances as placed before him did
not lead to the conclusion that an alteration of the Constitution had been proved to be necessary. Similarly, in a later
dispatch of December 3, 1894, Lord Ripon laid it down
that Her Majesty's Government considered that as the
1
In New Brunswick the matter was regulated in 1868 by Act (p. 592,
n. 1), but not in Nova Scotia until1872 (c. 13), when the appointment waH
given to the Lieutenant-Governor in Council.
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province had the power to alter its constitution, if it saw
fit to do so, a resort to Imperial legislation would be inexpedient except in circumstances of urgent necessity.l
The Legislative Council continues to exist, with functions
co-ordinate with those of the Assembly except as respects
Bills of revenue, expenditure, and taxation, which it cannot
initiate or amend, though it might reject them, and did so up
to 1891. It cannot be swamped, and therefore it cannot, for
the present at least, be abolished. It has, indeed, been
suggested that the Lieutenant-Governor could use the power
to remove legislative councillors on the ground that they
hold during pleasure ; thus he could either alter its composition so as to secure the passing of a measure for its
abolition, or he could de facto abolish the Council by dismissing all the members. The latter theory mlfst be certainly
held to be ultra vires and illegal-the Lieutenant-Governor
has the power to remove councillors but not to abolish
the Council. It is more difficult to say that the former
theory is, strictly speaking, illegal. It is the view of Bourinot
that the power of the Lieutenant-Governor to remove
councillors is confined to t,hose cases laid down in the dispatch
of 1845, but that view cannot be accepted as being legally,
though it is no doubt constitutionally, correct. The Crown
in 1845 cvcntuaJly felt that it would be unwise to grant
formally a life tenure subject only to vacating the post on
certain definite conditions. The Imperial Government then
left the matter at a tenure during pleasure, with instructions which in effect said that the members were to be
allowed to hold office during life unless certain circumstances
arose. But it is clear that with the disappearance of
the power of the Crown as exercised directly through the
' See also House of Assembly Journals, 1894, App. No. 17. The Government in 1890, after an attempt to abolish the Upper House failed-the
Upper House having offended by rejecting certain money votes-only
appointed members on pledges tl),at they would consent to abolition. But
these gentlemen, while accepting all other Government measures, refused to
keep their pledges on this point. In New Brunswick the abolition of the
Upper House was effected by the councillors keeping similar pledges ; see
flannay, ii. 345 seq.
-
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Secretary of State the matter must rest on the terms of
the royal commission, which was, as Bourinot fails to
recognize/ an instrument under the Great Seal, and therefore of superior validity to a dispatch, especially when it
is perfectly clear that it was the intention of the Imperial
Government to provide by 3o formal instruction for a tenure
during pleasure which would practically, under informal
instructions, be a tenure for life. On the other hand,
while it is most clear that the Lieutenant-Governor could
dismiss every member of his Council and by new appointments call into being a Council which would support the
views of the Lower House, such an act would be gravely
unconstitutional, and should not be adopted save in the last
resort.
•
N:~'Y.J3~Y11Swick, which had two Chambers, retainerl the
nominee Upper Chamber for a time, but it was felt that
no useful purpose was served after Federation in maintaining
two Chambers, and eventually the Upper House was induced
to allow itself to be extinguished. An Act (c. 9) was passed in
1891 abolishing the Legislative Council from the end of
the then Parliament, and the Council came to an end with
the dissolution of 1892.
In the case of Prince Edward Island the second Chamber
alsoJ:wsdisappeared, having been abolished by local Act
(c. 21) of 1893. 2
In the case of Manitoba a bicameral legislature-the
Upper Chamber limited in number but nominee 3-was
created by the Dominion Statute (33 Viet. c. 3) which
created the province, but it was definitely pronounced
against by the new Premier, Mr. Girard, in 1874; Bills to
1
Governors are not now appointed by instruments under the Great Seal,
but that is because there is permanent provision for the office of Governor
by permanent letters patent.
2
From 1862 (c. 18) the Upper House was elective, and hence the Act of
1893 (now 1908, c. 1) does not abolish the distinction entirely, but causes
pa.rt of the members of the one Assembly to be elected on a small property
franchise, while the ,rest are elected on a ma.nhood suffrage.
• It was first to have seven, and after four years not exceeding twelve
members; see Provincial Lerrilflation, 1867-95, pp. 806 :;cq.
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abolish it passed the Lower House in 1874 and 1875, and
it was abolished by a Provincial Act in 1876.
In the case of British Columbia, in 1856 two Chambers
were created in Vancouver Island in virtue of the Governor's
commission; these disappeared, however, on the union of
the island with British Columbia, which had itself, under
the Act 21 & 22 Viet. c. 99, a single Chamber partly elective.
For the united Colonies a single Chamber was created in
1866 under the Act 29 & 30 Viet. c. 67. This was replaced
in 1871, in virtue of an Act, No. 147 of 1871, passed by the
Council as reconstituted by Order in Council of August 9,
1870 under the Act 33 & 34 Viet. c. 66, by a constitution
the same as that of Ontario, which by the British North
Arnerica Act, 1867, was created with a single.Chamber only.
The later provinces of Alberta and Saskatchewan, ·created
in 1905 by Acts of the Canadian Parliament, 4 & 5 Edw. VII.
cc. 3 and 42, have also single Chambers only.
In the case of Newfoundland the nominee Legislature has
never effectually opposed the Lower House. Its numbers
are unlimited, but beyond the number of fifteen appointments must, under the letters patent of 1876, be made by
the King and not by the Governor. This legal difference
docs not, however, correspond with any difference in the
eonstitutional pm,;ition ; 1 the Upper House is not entitled
to oppose the will of the people, and it was added to at
the request of Sir Robert Bond in 1904, in order to secure
that there should be no resistance to the passing of the
French Treaties Act of that year, and in 1909 at the request
of Sir Edward Morris, to redress the balance in view of the
fact that when he took government the House was mainly
composed of nominees of the preceding Ministry, and
difficulty in passing legislation was anticipated unless the
House was strengthened. Under Sir Robert Bond's Ministry the Upper House rejected various measures (as, for
1 The Governor could not add members against the advice of ministers,
nor would the Crown do so; on the other hand, the Crown in Newfoundland
having the responsibility of appointment, would doubtless refuse to make
an unsuitable person a member.
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example, the Bill to prevent the use of steamers on the
Labrador Coasts in 1907 and 1908), but that action was
taken with the consent of the Prime Minister's chief supporters, and cannot be regarded as having been an attempt
to set the Lower House at defiance. In 1894 it was feared
that it might throw out the Taxation Bill of that year,
which had been carried through the Lower House by a
minority government-several of the majority having been
unseated for corrupt practices-but it did not actually do
so. The contrast in this case, as in the case of the Upper
Houses of the Maritime Provinces, between the Council before
responsible government and after is most striking. Before
responsible government the Councils habitually rejected
legislation, and readily-as for years in New Brunswickrefused to pas~ appropriation and supply Bills, because they represented the Executive Government and not the popular will.
B.

THE ELECTIVE UPPER HOUSES

§ l.

VICTORIA

Whatever may be the defects of Nominated Second
Chambers, it is difficult not to feel that their demerits
are small and unimportant compared with the demerits of
Elective Second Chambers.
No better example of the defects which arise from creating
two bodies, each with a claim to represent the opinion of the
people, can be given than by examining the history of the
two Houses of the Parliament of Victoria. The two Houses
there have always been elective, and from the first it
has been found impossible to induce harmonious working.
Moreover, the Upper House has, simply and solely from
the nature of the case, being elected on a higher franchise
than the Lower, and the members being required to have a
property franchise, been representative of wealth, and is therefore accused-a charge which it is difficult to deny-of devoting its main efforts to considering the interests of the wealthier
classes, more especially the land-owners of the Colony.
This characteristic appeared in the earliest cases of
serious dispute between the two Houses, which took
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place in 1865.1 It was then proposed by the Ministry of
the day to pass a Protectionist Tariff, and as the Ministers
knew that the Upper House, in the agricultural interests,
would not be willing to accept it, they attempted to
produce the result by tacking this provision to the
Appropriation Bill of the year, adding also the repeal of
the gold tax. It was argued in favour of their action that
it was not a real case of tacking, as the matters were not
substantially distinct, but it would be difficult to maintain
this view in the ordinary sense of the word ' tacking '.
The Council laid the Bill aside on July 25, and a deadlock
ensued. The Prime Minister then introduced into the Lower
House a resolution which asserted practically the same
powers for the Lower Hou::;e as had been asserted in 1861
by the Imperial House of Commons. The ~overnor was
induced to consent to raising revenue on a resolution of
the Assembly alone, it being argued that this was conformable to the practice in force in the United Kingdom,
where the House passes a resolution as soon as the Chancellor
">f tho Exchequer delivers his Budget speech, on the strength
of which the revenue is collected. Petitions were filed by
merchants in the Supreme Court, and the judges decided
that the demanding of duties under the mere resolution
of tho Legisbtivo ARsombly was illogal.2 The London
Clutrtercd lkwk of Australb, whose only resident director
waN Uw Prime Mini::;ter, agreed to make advances upon
no other· ::;ocurity than tho pledge of the Government for
the repayment of tho amount advanced, so that the dispute
between the Council and the Assembly could be arranged.
Then the London Chartered Bank brought an action for the
money due; the Attorney-General confessed judgement, so the
case did not come before Court, but the money was paid.
1

See Parl. Pap., March, May 28, June 1866; H. C. 310, 1867; H. C. 157,
April and June 1868; C. 2173, pp. 103-13; Rusden, Australia, iii. 286 seq.
2
Stevenson v. The Queen, (1865) 2 W. W. and A'B. L. 143. Cf. Lefroy,
Legislative Power in Canada, p. 74 7, note 1. The case in England in 1909-10
was analogous, but the claim to levy was not made of right and the levying
was therefore voluntary, and was legalized by the Act of 1910.
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For these culpable acts the Governor was severely censured by
the Secretary of State in a dispatch of November 27, 1865.1
In November the Assembly changed its tactics, and sent
up to the Council a Tariff Bill apart from the Appropriation
Bill, which was defeated by nineteen votes to five ; the
ministers then advised the Governor to grant a dissolution,
and a general election was held early in 1866. The session
was short; it met on February 12 and ended on April 5.
The Ministry counted fifty-eight votes in a House of seventyeight, yet on March 13 the Upper House rejected the tariff
again, and the Ministry resigned. Mr. Fellows, the leader
of the Opposition, was unable to form a Government, and
Mr. McCulloch was asked to remain in office. Parliament
was prorogued in order to permit of the reintroduction of
the Bill on A~ril 10, and summoned to meet on the 11th.
In the new session a conference was held between the
two Houses, which resulted in concessions on both sides.
The Legislative Cuuncil won on matters of form, for the
preamble was altered and the duration of the measure was
extended, while on their part the Council did not insist
on the objections which they had raised to the inclusion
in a Bill of Supply of the repeal of the Gold Export Duty,
accepting the assurance of the Committee of the Lower
House that it was inserted in the Bill as a tax, and not as
territorial revenue. A new Bill was passed, an Appr,opriation
Act legalizing expenditure during 1864-6 became law, and
the matter seemed to ha,ve ended, but for tho recall of Sir
Charles Darling by the Imperial Government. Sir Charles
Darling had acted illegally and unwisely, but his recall was
the source of much trouble and confusion. He had written a
very foolish dispatch on December 23, 1865 2 to the Secretary
of State relating to a petition which had been addressed to
him by twenty-two ex-members of the Cabinet, who were
still of course, as is usual in Victoria, members of the
Executive Council. His dispatch, among other things,
said, ' It is at least to be hoped that the future course of
political events may never designate any of them for the .
1

See above, pp. 259 seq.

2

Parl. Pap., March 1860, pp. 77 seq.
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position of a confidential adviser of the Crown, since it
is impossible that their advice could be received with any
other feelings than those of doubt and distrust.' Mr. Cardwell justly felt that to leave the Governor in office after that
dispatch was impossible.
It was believed in the Colony that his recall was due
to his support of the Legislative Assembly, who thanked
Sir Charles Darling for his services and decided to grant
£20,000 to Lady Darling for her separate use. Sir Charles
Darling proceeded home, and made efforts to secure a reversal
of the decision of the Secretary of State. In 1867 he in.,
timated that Lady Darling would be willing to accept the
grant. On the other hand, the new Governor was informed
by the Secretary of State, in a dispatch which was laid
before the Assembly on February 19, 1867, \hat the grant
could not be sanctioned unless Sir Charles Darling was
finally relinquishing the public service. 1 In April Sir Charles
Darling relinquished the public servioe, 2 and the Governor
submitted a measure to the Legislative Assembly on July 23,
1867, proposing the grant.
In 1868 Sir Roundell Palmer proposed in the House of
Commons that the Governor's conduct should be condemned,
but it was dear thnt tho Governor was right in his action,
aB he was not entitled, by refusing a, formal recommendation,
to thwart the will of the House of Assembly. The grant.
war:; tacked on to the Appropriation Bill, and the Appropriation Bill was rejected by the Upper House on August 20,
1867, by twenty-three votes to six, with the result that
a deadlock ensued which lasted thirty-two days. The
ministers advised that there should be a prorogation as
in 1866, and that the House should then be called together
again for the reintroduction of the Bill. The Governor
declined and the ministers resigned ; the Governor being
unable to find others had to reinstate them, proroguing
Parliament on September lO and calling it together on
September 18. In the new session the Appropriation Bill,
with tho grant included, was passed by t,he Assembly and
' Sec Parl. Pap., H. C. 310, 1867, pp. 37, 38.

a Ibid., p. 54.
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again on October 16 rejected by the Council. Ministers this
time advised a dissolution, and the House was prorogued on
November 8 and dissolved on December 30. The general
election followed in February 1868. During the period of
the deadlock the system of confessing judgement for salaries
and paying them without further authority continued, but
in December this plan was upset by the decision of the
Supreme Court in the case of Alcock v. Fergie.i It was
arranged in that case by the barristers, who wished to embarrass the Government, that indirectly the matter should
be brought before the Court, which decided that the recovering of a judgement against the Crown did not authorize the
payment of the amounts of such a judgement unless Parliament had pr~viously voted the necessary funds.
The general election increased the majority of the ministers
by making their numbers up to sixty, but Mr. Fellows resigned his seat in the Council and was elected to the Assembly.
Meanwhile, however, Lord Carnarvon had succeeded the
Duke of Buckingham as Colonial Secretary. On January 1
he sent a dispatch 2 in which he told the Governor that he
ought not again to recommend the vote for the expenditure
to the Legislature unless on a clear understanding that it
would be brought before the Legislative Council in a manner
which would enable them to exercise their discretion
respecting it without the necessity of throwing the Colony
into confusion. In a later dispatch 3 of February 1, on
the other hand, he said that the proposed grant was not
so clear and unmistakable a violation of the existing rule
as to call for the extreme measure of forbidding the Governor
to be party, under the advice of his responsible ministers,
to those formal acts which were necessary to bring the
grant under the consideration of the Parliament, and he
then went on to suggest that the ·Council should no
longer continue to oppose itself to the ascertained wishes
of the community. On the receipt of the first of these
1
See Parl. Pap., H. C. 157, 1868, pp. 41 seq.
• Ibid., p. 49.
• Ibid., p. 50. The inconsistency is really rather marked, and it is curious
that the later dispatch ignores the earlier.
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dispatches, ministers resigned and the Governor tried to fill
their places ; · when the time came to meet Parliament the
difficulties of the position were obvious. Ministers who
were merely holding office pending the appointment of their
successors could hardly prepare a speech. Accordingly for
two months, whenever the House met, there was merely
a motion for adjournment, Mr. Higinbotham acting as leader
in the House in the illness of Mr. McCulloch. At length,
on May 6, a Ministry was formed under Mr. Sladen, who
accepted office only in order that Her Majesty's Government
might be carried on, but two of the seven ministers were
defeated on trying to obtain re-election. Mr. Fellows served
in May as Minister of Justice and leader in the Assembly.
During June Mr. Fellows offered to introduc~ the Darling
grant as a separate Bill, and it appears that the Upper House
would have accepted it in that form, when the news came
that Sir Charles Darling had re-entered the public service. 1
It seemed that Sir Charles Darling had not understood that
it was open to him to remain in that service, and though
he did not receive a further appointment a pension of
£1,000, dated from October 24, 1866, was given. He died
in January 1870 at Cheltenham, and immediately on the
newtl of his death being received both Houses passed a Bill
conferring a pension of £1,000 a year on Lady Darling, together with ~1 ::;um of £5,000 for the oduc<c1tion of her children.
Mr. Higinhothttm was deeply dit>appointed at the result,
for his heart was in the defeat of the Upper ChE.mber, which
he was not destined to see accomplished in his lifetime.
His indignation vented itself in his famous speech in 1869 2
protesting against Imperial interference in the affairs of the
Colony, and in the resolution against that interference which
he carried in that year. But he was unable to secure any substantial renewal of the attack on the Upper House, and ultimately he abandoned politics for the judicial bench, to emerge
nearly twenty years later in disputes with the Colonial Office.
In 1877 the dispute between the two Houses of Victoria
' Parl. Pap., June 1868, pp. 8 seq.
2
See Morris, M.emoirs of Geurye Higinbotham, pp. 160-89.
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came very violently to the front. The Governor, Sir George
Bowen, reported in a telegram of the 19th of September 1
that his ministers proposed to place on the estimates the
payment of members, as in Newfoundland and Canada. The
Governor desired to know whether he was prohibited ·by
the dispatch from the Secretary of State of the lst of
January, 1868, 2 from consenting to this proposal; if he
were prohibited a collision between the Imperial Government
and the House of Assembly was probably inevitable. In
replying on September 27, Lord Carnarvon authorized
the Governor to follow the advice of his ministers. In
a dispatch of September 19 3 the Governor explained the
situation at greater length : payment of members had
been in force since 1871 under temporary Acts, and his
Government p~oposed to regard the principle as the established law and to place a sum on the annual estimates to
provide for the expenses of members. The Governor was
of opinion that he should consent to this course, and he
thought that a clear distinction could be drawn between
the case in question and the proposed grant to Lady Darling,
which formed the subject of the dispatch of January l, 1868.
The publication of that dispatch had caused the resignation of the then Prime Minister, Sir James McCulloch
and his colleagues, on the ground that the Secretary of
State had attempted an unconstitutional interference with
the principle of self-government as conceded to Victoria by
the Queen and the Imperial Parliament. An address had
been carried to the Assembly on the 4th of June 1868, in
which the Governor had been informed that the dispatch
suggesting that the vote to Lady Darling should not be
recommended, except on the clear understanding that the
grant would be brought before the Legislative Council in
a particular form, was a violation of the constitutional rights
of the Legislative Assembly and a dangerous infringement
of the fundamental principles of the system of responsible
government. Lord Canterbury had been unable to form
1
3

2
Parl. Pap., C. 1982, p. I.
Pctrl. Pap., H. C. 157, 1868, p. 49.
Parl. Pap., C. 1982, p. 1; Rusden, 4ustralia 1 iiL 413 seq.
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a coalition government and he had been compelled to reinstate Sir James McCulloch and his colleagues in office, and
the difficulty was only terminated by the arrangement under
which Sir Charles Darling, on the prospect of further employment under the Crown, relinquished his claim to the proposed grant. It was clear that the feeling of the House
was very strong. He himself was prepared to undertake
the responsibility in a matter which appeared to him of
Colonial interest only, but in view of the dispatch from the
Secretary of State of January 1, 1868, he felt bound to refer
home for instructions.
In a reply of December 20, 1877,1 Lord Carnarvon stated
that the payment of the members of Parliament was a matter
with which the Parliament and Government of Victoria
alone had to deal, for it involved no quest!on calling for
the intervention of the Imperial Government on which it
seemed to him incumbent on him to express an opinion.
Under the circumstances, on further discussion with his
ministers, the Governor consented to recommend, as was
necessary under the Constitution Act, the formal inclusion
of the item in the Colonial Estimates.
On November 28, 1877, 2 the Governor reported that
the question of privilege had arisen between the two
Houses on the question of a Bill for appropriating £38,000
for the erection of certain defence works recommended for
the Colony by Sir William J ervois, on the ground that the
preamble infringed the privileges of the Upper House. He
pointed out that the preamble was adopted, with the
necessary changes, from certain Imperial Acts to which no
exception had been taken by the House of Lords. The two
Houses, however, continued to wrangle, and the Legislative
Council insisted that they had powers other than those of
the House of Lords. Then the Legislative Council proceeded
to reject the Appropriation Bill, which contained the
provision for the payment of members. The ministers
then advised the Governor to make, and he made, large
temporary reductions in the public expenditure, dispensing
2
Pnrl, Pap., C. 1982, p. 14.
Ibid., p. 24.
1
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for the time being with the services of a number of civil
servants and minor judicial officers. The Governor reported 1
on the question on January 23, 1878, supporting the views
of the House of Assembly, and alluded to the difficulty of
dealing with the Council in view of its powers over finance
and the absence of power to appoint further members, as
was possible in the case of nominee Councils.
On December 31, 1877, the Governor transmitted a
memorandum by Mr. Graham Berry on the subject of the
difficulties which had arisen. 2 He pointed out the great
inconvenience of the rejection of the Appropriation Bill and
of the Defence Bill ; supply would be exhausted early in
March, when the local forces, the police, the jails, and the
public service could no longer be paid or maintained, unless
the Governor • would sign warrants for the expenditure
although Parliament had not voted the money. Moreover,
there was the possibility of foreign aggression, and the
Colony would be rendered defenceless by the failure of
supply. It was therefore urged upon the Governor that
it had been the practice prior to 1862 to apply public
money to the .services of the year on the report of the
Committ(ile of Supply to the Assembly, without waiting for
any other authority. Former Governors habitually signed
warrants for the issue of public money, although the Council
had not sanctioned the expenditure. By reverting to the
former practice (which had been changed by adopting in
1862 the sending to the Council of Supply Bills though they
contained a clause appropriating the amount so voted
to purposes to be determined by the Legislative Assembly
in the then session of Parliament), the difficulty of supply
could be constitutionally avoided. The Solicitor-General of
Victoria in 1858 was of opinion that the moneys could be
legally issued from the Treasury, on the ground of custom and
precedent, on the resolution of the Assembly, and thought
that this was also the practice of the House of Commons,
and this opinion was concurred in by the then AttorneyGeneral and the law officers of the Colony in 1865and 1877.
1

Parl. Pap., C. 1982, pp. 31, 43 seq.

2

Ibid., pp. 38 seq.
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Sir Michael Hicks-Beach, in a telegram of the 22nd of
February 1878,1 told the Governor that his duty was clearly
to act in accordance with the advice of his ministers,
provided he was satisfied that the action advised was
lawful; if not so satisfied, he should take his stand on the
law; if doubtful as to the law, he should have recourse
to the legal advice at his command. In a dispatch of the
23rd of January 1878,2 Sir G. Bowen reported the grounds
on which he had consented to terminate the services of
certain officers of the Civil Service. Sufficient officers had
been retained to provide for the administration of the
country, all the steps taken were legal, and none of the
unconstitutional contrivances adopted in the previous crisis
and condemned by the Secretary of State for the Colonies at
•
the time, had been sanctioned by the Governor;
He had
made it clear that he would not allow any interference with
the currency or the banking institutions of the country.
On the 25th of January, 1878,3 the Governor sent the
opinion of the Attorney-General of Victoria, which stated
that he concurred in the opinion of the Solicitor-General
in 1858 that the resolutions of the Committee of Supply of
the Lower House, when reported to, and adopted by, the
House, made the amount legallyavailable,andenclosed correspondence in 1857-()6 with regard to Money Bills in Victoria.
On the 26th of January 4 the Governor reported that he
had found it necessary to call the attention of his ministers
to the question of the legality of certain of their acts ;
it had been asserted on the 8th of January by his ministers
that the action taken in terminating the services of certain
·judicial officers had been legal, but that assertion had been
erroneous, and he had therefore insisted on the cancellation
of the removal of these officers. On the other hand, representations were made by the Legislative Council of Victoria
pointing out that the Governor had acted as a partisan in
' Parl. Pap., C. 1982, p. 41.
• Ibid., p. 43.
Parl. Pap., C. 1985, p. 5.
' Ibid., p. 32. He did not add that many of the reinstated officers were
simultaneously, but in due form, removed again from office.
3
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supporting the Lower House against the Upper House, an
accusation which the Governor energetically denied.
'l;he Governor, in a dispatch of the 26th of January,!
criticized adversely the claims of the Legislative Council,
and their argument that the duty of the Ministry when
the Bill was rejected was to acquiesce in the Council's
decision or resign or adviEe a dissolution. There wa_~ no
reason to suppose that a dissolution would result in 1wy
change in the composition of the Assembly. The House was
only eight months old, and if the claims of the Oouncii
were allowed the majority of the Council would become
practically absolute rulers in the community, for they would
have the power, simply by throwing out the Appropriation
Bill, to make and unmake Ministries, and to subject the
representatives of the people in the Assembly to an intolerable series of dissolutions. He also protested against the
Legislative Council imputing to him personal responsibility
for acts done on the advice of his Executive Council. In
a dispatch, also of January 26, 2 he called attention to
the fact that the Government had a right to dispense at
pleasure with the services of any officers, as shown by the
decision of the Supreme Court of Victoria in 1859 in the
case of Furnival v. The Queen.
On the 4th of February, 1878,3 the Governor sent a
dispatch in which he stated that a case had been brought
unsuccessfully before the Supreme Court to test the legality
of the action of the Ministry respecting the County Court
J ::::!;~:c, ::: ~::-.~.'~::; 'hnnn ., ll"~"fl th>tt, >J, certain case tried
before a judge had been improperly tried, as the judge had
been dismissed from office and not properly reinstated. In
subsequent dispatches he pointed out that Mr. Berry commanded nearly sixty votes in a House of eighty-six members,
and there was every reason to believe that he retained an
equal majority in the constituencies.
Both Houses of Parliament presented addresses to the
Crown maintaining their own rights and defending their
1

3

Parl. Pap., C. 1985, p. 42.
Parl. Pap., C. 2173, p. 1.

1279'2

• Ibid., p. 45.
Cf. Turner, HiBtory of Victoria, ii. 200 seq.
E
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action, and petitions were sent home and presented by
deputation to the Secretary of State.1
On April 9, however, the Governor telegraphed tp_at
Parliament had been prorogued, that the Appropriation and
other Bills had been passed, that the political excitement
was subsiding and that the Colony was tranquil; the
deputation to Sir Michael Hicks-Beach ·was therefore dismissed with vague assurances. The petitions also received
no definite answer, on the ground that the difficulties had
been disposed of by agreement. 2
On March 17, 1878,3 the Governor reported that he
had consented to sign a warrant prepared in accordance
with the resolution of the Legislative Assembly, and
authorized by the forty-fifth section of the Constitution
Statute, whereby the costs and expenses of •the collection
of revenue were constituted a special appropriation. The
Governor had consented to sign it on the written opinion of
the law officers of the Crown and a certificate from the
Commissioners of Audit. Moreover, the sum was necessary
to keep the Government going, and it was only to be used
if the Upper House declined to pass the appropriation.
His ministers, however, were not prepared to refer the
question of its legality to any tribunal whatever, and they
were dissatisfied with the action of the Governor in sending
home the question with a request for the advice of the law
officers of the Crown in England. 4 The questions at issue.
were being adjusted by a compromise, and the Appropriation
Bill was passed and Parliament prorogued. The Governor
sent home long dispatches on the 11th and 12th of April
1878,5 in which he defended his action and explained the
steps he had taken to secure the settlement o£ the deadlock.
It was of vital importance, in his opinion, to avoid the
removal o£ a Ministry by a Governor's own individual act
on account of proceedings of purely Colonial concern. He
justified his action by the precedents of Lord Elgin in
Canada from 1848 to 1851, and of Lord Dufferin in the same
1

Parl. Pap., C. 2173, p. 22.
• Ibid. pp. 50, 51.

• Ibid., p. 30.
• Ibid., p. 32.
• Ibid., pp. 54 seq., 63 seq.
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Dominion in 1873, when his conduct was approved by Lord
Kimberley in a dispatch of November 28, 1873.
On the passing of the Appropriation Bill the Governor
reminded the ministers of the position of those officers
whose services had been dispensed with in January in order
to economize funds. 1 He suggested that they should treat
them liberally, and as a matter of fact some of the officers
were replaced. He took occasion to justify the position
adopted by the ministers in dismissing these officers, and
he also explained that, though they had not reinstated
all the officers, still their conduct could be justified by all
the principles of responsible government, and therefore he
thought that it was in order and that he was right in
acquiescing in.,it.
On July 5, 1878, 2 the Secretary of State for the Colonies
replied to the Governor's dispatch of the 23rd of March 3 on
the subject of the obligation of the Governor, in the opinion
of the ministers, to accept the view of law expressed by
the local law officers.
The following paragraphs express the view of the Secretary
of State:4. In my telegram of the 22nd of February 4 I informed you
that your duty in the circumstances then described to me was
clear, namely, to act in accordance with the advice of your
ministers, provided that you were satisfied that the action
advised was lawful ; that if not so satisfied you should take
~7 ':'"" <~b.nil on the law, and that if in doubt as to the law you
should have recourse to the legal aciviue (;l,i, yvu.L vv~~::~~::::::.~.
5. I thus recognized on the one hand the general obligation
of a Governor to follow the advice of his ministers in local
matters, and on the other hand the necessity of special care
on his part, as the representative of the Crown, to avoid
any illegal act, and the responsibility which, under particular
circumstances, may be thrown upon him to determine
whether an act is or is not illegal.
6. It is not to be presumed that the Colonial ministers will,
in the absence of a pressing emergency, or even then without carefully setting forth their reasons and explanations,
2

1

Ibid., p. 81.
' Parl. Pap., C. 1982, p. 41.

Parl. Pap., C. 2173, p. 66.
• Ibid., pp. 49, 50.
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advise a Governor to perform an act which they admit to
be contrary to law, or not yet authorized by law. If,
however, they think that there are grounds for tendering
such advice they will do so under the obligation of obtaining,
in so far as they are themselves concerned, the subsequent
approval of Parliament, with an indemnity should the circumstances appear to require it.
7. But it is not possible in the same manner, or to the same
extent, to cover by the ex post facto sanction of the local
Parliament the action of a Governor who under ministerial
advice has acted in a manner unauthorized by or contrary
to the law. There are also cases in which the Governor has
positive duties to perform which are prescribed by law,
and which are not matters of policy or of opinion. The
Constitution of Victoria specifies the Governor as the person
by whom certain acts necessary for keeping in motion the
administrative machinery of the country shalt be done, and
his responsibility in regard of such acts cannot entirely be
borne by the ministers nor by the local Parliament. For
anything which he may do or decline to do the Governor
is accountable to the Sovereign whom he represents, and
not directly to the community over which he is appointed
to preside, and if Her Majesty's Government should require
him to show that his acts have been lawful, or, if not in
conformity with any law, have been necessary to meet.
a pressing emergency, this would afford no ground for saying
that the responsibility of the Colonial ministers in local
matters has been in any degree interfered with.
The ministers of Victoria also took exception to the
publication of certain correspondence with the Secretary of
State and to his receiving a deputation, but the Secretary
of State declined to suppose that they could desire to fetter
his discretion in the matter at alP
In a dispatch of August 17, 1878,2 the Secretary of
State gave the opinion of the law officers of the Crown
that, while the moneys necessary for defraying the costs
of the collection of revenue in Victoria were specifically
appropriated for the purpose by s. 45 of the Constitution
Act, the view that, when the Committee of Supply had voted
money for other purposes and the vote had been reported
to the Legislative Assembly, the amount voted becomes
1

Parl. Pap., C. 2173, p. 97.

2

Ibid., pp. 97-9.
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legally available, was mistaken, and the sum was not
available until appropriation by an Act of the Legislature.
He explained that the position in England was not as it
had been supposed to be in Victoria, which he stated to be
as follows:3. As, however, the ministerial Memorandum seems to
proceed upon a misapprehension of what is the exact procedure of the House of Commons in England with respect
to taxation and appropriation, it will be convenient that
I should explain for your information what really is the
system which prevails in this country. That system may
briefly be stated as follows : The annual charges for the army and navy, for the
collection of revenue, and for the civil service, are examined
and discussed in Committee of the whole House on Supply,
and the sanction of the House of Commons is embodied in
resolutions of that Committee, which are reported to and
confirmed by the House. These resolutions grant limited
sums for services separately defined and for the limited
period of one year.
4. But the resolutions, although they record the sanction
of the House of Commons to the expenditure submitted to
them, do not enable the Government to draw from the
Consolidated Fund (to which the whole of the accruing
income of the State is paid) the money requisite to meet
such expenditure. A further authority is required in the
shape of a resolution in Committee of the whole House on
Ways and Means, which must be reported to and confirmed
by the House and must be embodied in a Bill, to be passed
through both Houses of Parliament before practical effect
can be given to the votes in supply by authorizing the
Treasury to take out of the Consolidated Fund the money
required to defray the expenditure sanctioned by such votes.
The votes in Committee of Supply authorize the expenditure,
the votes in Committee of Ways and Means provide the
funds to meet that expenditure.
5. The manner in which this provision is made is as
follows:Early in the session votes are taken for the pay, &c., of
the naval and military forces, and a resolution is passed
in Committee of Ways and Means for a general grant out of
the Consolidated Fund towards making good the supply
granted to Her Majesty. This resolution is reported to and
confirmed by the House. and upon it a Bill it> founded,
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which passes through its various stages, and finally receives
the royal assent ; and then, but not before, the Treasury
are empowered to direct an issue out of the Consolidated
Fund to meet the payments authorized by votes in supply
of the House of Commons. This general grant of ways
and means is made available, so far as it will go, to meet
votes in supply passed both before and after it.
6. The constitutional effect of these regulations is that
until the House of Lords and the Crown have assented to
the grant of ways and means, the appropriation of the public
money directed by votes in supply of the House of Commons
is inoperative. These general grants of ways and means on
a,ccount during the session in anticipation of the specific
appropriations embodied in the Appropriation Act passed
at tho close of the session, may be viewed as the form in
which Parliament considers it most convenient to convey
their sanction to an ad interim issue of publi~ money upon
the appropriation directed by the Commons alone, relying
upon their final confirmation being obtained at the close
of the session. Iror example, on the 4th and 15th March
1878, votes amounting to more than £12,100,000 were
granted in supply for the army and navy services of 1878-9.
On the 19th March a vote of £12,000,000 in ways and
means was taken towards making good the supply granted
to Her Mttjesty for 1878-9, and this vote was embodied
in a Ways and Means :Bill which received the royal assent
on 28th March.
7. Those way:,; and means have since been used not only
for 1nilitm·y and nava,l services, but to meet such votes as
have been granted in supply for civil services and collection
of the revenue since the passing of the ways and means
resolution on 19th March.
8. I have thus, I think, sufficiently explained that, according to the practice followed in this country, a supply for some
branch of the public service must have been granted to the
Queen, and ways and means towards making good that
supply must have been provided by an Act, before Her
Majesty can authorize the Treasury to issue any money ; but
that so soon as ways and means have been provided for any
service, the Treasury may draw upon these ways and means
so long as they last, in order to defray the expense of any
votes comprised in the resolutions adopted in supply
(whether before or after the date of the resohit,ion in ways
and means), provided always that such resolutions in supply
have been passed in the same sesi:lion of Parliament. Finally,
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the Appropriation Act, which is passed at the end of the
session, specifically appropriates to the various services
the sums granted in Committee of Supply, and by a covering
grant of ways and means provides the money required to
meet the whole of the supplies granted for the year.
In a further dispatch of August 25, 1878,1 the Secretary of
State expressed regret that it had not been found possible
to arrange for a general reinstatement of the members of
the Civil Service of the Colony. He could not agree that
there was anything unconstitutional in the Governor's
questioning the course taken with regard to these public
officers; the removal of so many officers involved a constitutional question of great importance as a precedent in
all self-governing Colonies, namely, the position of the
permanent ci"fil servants. There was no intention to carry
out a scheme of reduction of the service, _and the officers
had been dismissed solely to economize the funds at the disposal of the Government. The Governor was obliged, in so
grave a matter, to satisfy himself that the action proposed
by his ministers was justifiable, and after making every
allowance for the difficulties of his position the Secretary
of State did not think that the emergency was of such a
character as to justify the course which had been adopted.
Ina dispatch of July 13, 1878,2 the Governor communicated
the message with which he had opened the second session
of the ninth Parliament on the 9th of that month. In his
speech, which was of course an expression of ministerial
views, he said that it was proposed to lay before the Houses
a measure of constitutional reform intended to put an end
for all time to the recurrence of those periodical deadlocks
which were so injurious to trade and commerce, and a standing disgrace to the constitutional institutions of Victoria.
He remarked that unfortunately the attempt to embody
in comparatively rigid law the elasticity inherent in the
principles and practice of the British Constitution had not
been completely successful, and differences in the interpretation of the Constit-ution Act had resulted in bringing
1

Part. Pap., (). 217'J, p.

!)().

' Parl. Pap., (). 2217, p. 1.
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the legislative machinery of the state to a temporary stctndstill on no less than four different occasions.
In reporting further on August 5, 1878,1 the Governor
mentioned that in 1874 Mr. Francis's Ministry introduced
a Bill to provide that if a measure were passed by the
Legislative Assembly in two consecutive ordinary sessions,
and shall fail to pass through the next Legislative Council,
the Governor might prorogue Parliament, and within sixty
and after not less than thirty days convene a meeting of
both Houses to deal with the measure, and such measure
could then be passed with or without amendments by an
absolute majority of the members of both Houses. It had
been the miginal intention of his ministers to propose the
~cmbstitution in Victoria of a nominee Council on the plan
which had worked well in New South Wales, ~ew Zealand,
11nd Queensland, but this was not popular in the country
and had been abandoned.
The Bill which was introduced by the Government proposed, in the case of money and tax Bills, that if a money
Hill or tax Bill was not passed within a month by the Council
it should be deemed to be passed; and that the fifty-sixth
section of the Constitution should be amended by omitting
the power there given to the Legislative Council to reject
a money Bill. A definition was proposed of Bills to which
the fifty-sixth ~:eetion should relate, to include every Annual
Appropriation Bill and every Ways <tnd Means Bill, and any
Bill of which the primary object should be the appropriating of any part of the revenue of Victoria or the imposing
of any duty, Tate, ta,x, rent, return, or impost. Nevertheless, the Legislative Council could, within the month, make
suggestions which the Assembly could accept if it cesired.
In the case of all other Bills which should be passed uy the
Assembly in two consecutive annual sessions, and rejected
in each by the Legislative Council, it should become law,
unless indeed the Bill should be rejected at a general poll
of the electors for the Assembly. No Bills should be sub' Part. Pap.,' C. 2217, p. 4; Husdcn, Australia, iii. 386 seq. The Bill did
nut obtain ctll ab~olute nmjol'ity in the A!:lt>embly. Cf. l & 2 Geo. V. c. 13, s. 1.
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mitted to a general poll unless, within twenty-one days
of the second rejection, an address was presented to the
Governor by the Legislative Council asking for the submission of the Bills, provided always that the resolution for
the address should have been passed with the concurrence
of an absolute majority of the whole number of the Council.
Provision was made in the Bill for taking the poll, and if the
majority was in favour of the Bill it would then become law.
The ministers urged in favour of the Bill that it would end
difficulties, and they said that they were going to send home
commissioners of the Assembly if the Legislative Council
would not accept their proposals, in order, if possible, to
obtain an Imperial Act. They recognized that it was a strong
measure, and they thought that this was a case in which
strong measure!, were essential.
In his reply of October 1, 1878,1 the Secretary of State
intimated that, so far as matters had gone, and with no
very definite proof of public feeling in support of the measure,
it would be impossible to justify so strong a measure as an
Imperial Act, but that if it were thought that it would be
useful for members to come home and discuss with him
he would be glad to do his best to attempt to conciliate.
The Bill passed the Assembly on the second reading by
fifty-nine to twenty-two in a House of eighty-six members,
and on the third by fifty to twenty-one.
Meanwhile, in a dispatch of the 3rd of October 2 the Governor reported that on the 25th of September the Supreme
Court of Victoria had again decided, on a motion for a writ
of quo warranto, that the action of his ministers in dismissing
certain district judges was free from all illegality.
The Bill naturally was not accepted by the Legislative
Council, and it was agreed to postpone the matter until the
session of 1879. It was expected that the Appropriation
Bill would be passed, and then in the Parliamentary recess
members of both Houses would visit England to discuss
the Constitution. Various proposals had been made by the
Council for avoiding the deadlocks, but it was clear that there
' Part. P(tp., (). 2217, p. 20.

" Ibid., p. 22.

61H

l'AltLIAM]!jN'fS OP THE DOMINIONS [PAwrm

was no real possibility of a settlement of the situation.
'l'he Council took an opportunity of pressing for the presence
in the Council of two or, if possible, more ministers, so as
to ensure the harmonious working of the Houses and tend
to prevent the danger of collisions.
The departure of the delegation was postponed owing to
further attempts to settle the matters by discussion, and
when sent it consisted only of Mr. Berry, the Premier, and
of Professor C. H. Pearson, a member of the Assembly.
The Governor, in a dispatch of November 22, 1878,1
expressed much regret at the disapproval which had been
uonveyed to him in the Secretary of State's dispatch of
August 25, 1878.2 He argued at length that his action had
been entirely in accordance with the principles of self~
government. He had understood that he ~as expected to
act on those principles, though of course, had he known
that he was intended to resist the proposals of the Assembly
he would readily have done so. The action he had taken had
been entirely in accord with the instructions which he
had received as Governor of Queensland from the Duke of
Newcastle, which he quoted as follows:'fhc geneml principle by which the Governor of a Colony
pm;sessing re::;ponsible government is to be guided is this :
that when Imperial interests are concerned, he is to consider
himself the guardian of those interests; but in matters of
purely local politics he is bound, except in extreme cases,
to follow the advice of a Ministry which appears to possess
the confidence of the Legislature. But extreme cases are
those which cannot be reduced to any recognized principle,
arising in circumstances which it is impossible or unwise to
anticipate, and of which the full force can in general be
estimated only by persons in immediate contact with them.
The Duke of Newcastle further defined the ' extreme
cases ' referred to by him as
such extreme and exceptional circumstances as would
warrant a military or naval officer in taking some critical
step against or beyond his orders. Like such an officer, the
Governor who took so unusual a course in the absence of
' Pctrl. Pap., U. :.l217, p. 42.

a

Ibid., C. 21 n, p. 99.
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instructions from home would not be necessarily wrong, but
he would necessarily act at his own peril. If the question
were one in which Imperial interests were concerned, it would
be for the Home Government to consider whether his exceptional measure had been right and prudent. If the question
were one in which Colonial interests were alone or principally
concerned, he would also make himself in a certain sense
responsible to the Colonists, who might justify the course
he had taken, and even prove their gratitude to him for
having taken it, by supporting him against the ministers
whose advice he had rejected, but who on the other hand,
if they perseveringly supported those ministers, might ultimately succeed in making it impossible for him to carry on
the government, and thus, perhaps, necessitate his recall.
The Duke of Newcastle added these very significant
remarks:•
In granting responsible government to the larger Colonies
of Great Britain, the Imperial Government were fully aware
that the power they granted must occasionally be used
amiss, but they have always trusted that the errors of a free
government would cure themselves, and that the Colonists
would be led to exert greater energy and circumspection in
legislation and government when they were made to feel
that they would not be rescued from the consequences of any
imprudence merely affecting themselves by authoritative
intervention of the Crown or of the Governor.
It was absolutely impossible for him to form another
Ministry in view of the strength of the governmental party,
and he had carried out in practice the conviction expressed
by Lord Elgin while Governor-General of Canada, of the
supreme importance of keeping the Imperial Government,
at whatever cost or risk to the Governor personally, aloof
from and above the strife of Colonial parties. He did not
pretend to approve all the measures of his Government, but
his action had been in harmony with that of Lord Elgin in
1848-51,1 and Lord Dufferin in 1873, and the action of the
Crown in England in removing a Ministry in the confidence
of the House of Commons in 1834 had been disapproved by
an eminent writer. 2
Cf. Wal!'ond, Lettcr8 arul Journulb' uf Lurd Elyin, pp. 70 ~e<1.
" t:lee above, p. ~~3, n. 2, allll ef . .1\hxwell, Uent'l.<ry uj l!Jrnpire, ii. 37, 30.
1
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The dispatch is an extremely able one, and is a justification
of the conduct of the Governor which must be definitely
considered as more than adequately meeting the objections
raised to his conduct by the Secretary of State.
On the other hand, the Council sent home a long statement
in which they criticized seriously the Governor's action, and
declared that he had been guilty of illegal conduct. They
said 1 : ~rhere are other circumstances in which a deviation from
the spirit of English precedents has tended to place the
Council at a disadvantage. Neither from the Governor, nor
the advisers of the Governor, has the Council hitherto
received proper consideration. This defect is probably
a consequence of the aggressive tendencies of the Legislative
Assembly; but these tendencies have been stimulated and
not restrained by the action of the Executi..;e. In England
the Crown has not hesitated, when occasion required, to
exert all its influence in order to restore and to maintain
harmony between the two Houses ; and it has invariably
refused to lend its aid to either House to the detriment of the
other. In this country a different practice has occasionally
prevailed. Some Governors appear to have understood the
principles of responsible government to mean that they were
thereby deprived of all discretion, and were bound to permit
the Mini8try of the day not only to use the whole power of
the prerogative, hut to :;;train it, for the purpose of giving
effect to the wishes of the Assembly against the Council.
Tho Assembly naturally retorted, and made savage attacks
upon tho action of the Upper House, which it accused 2 of
having thrown out in twenty-two years more than eighty
Bills, and of amending more than twenty others so that
the Assembly preferred to drop them. It maintained state
aid to religion for fifteen years in opposition to the expressed
will of the country; it mutilated till they were useless six
Bills for mining on private property ; it seven timeS"threw
out Payment of Members; it rejected an Electoral Bill and
a Tariff Bill passed by a large majority. It rejected four
Appropriation Bills and a Temporary Supply Bill. It threw
out a Bill to provide for the defence when invasion seemed
imminent. It rejected a Bill for an International Exhibition
1

Part. Pap., U. 2217, p. 55.

• Ibid., p. 65.
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on the plea that a Protectionist Colony had nothing to
exhibit. Land Acts had been amended so as to favour the
capitalist class. The last Land Act of 1878 had reduced to
six from twenty years the period within which the original
selectors of Crown land could alienate the land so selected.
The Assembly energetically supported the Governor, and
claimed that he had acted in full accordance with the
principles of popular government.
On December 27, 1878,1 the Governor reported that the
deputation was starting, but that the Legislative Council
had declined to send a deputation. He added with pleasure
that it showed a great change in the spirit of the Assembly
that they should be willing to refer to the Imperial Government in contr~st to the resolutions adopted in 1869 by
Mr. Higinbotham, one of which had laid down:That the official communication of advice, suggestions, or
instructions by the Secretary of State for the Colonies to
Her Majesty's Representative in Victoria on any subject
whatsoever connected with the administration of the local
Government, except the giving or withholding the royal
assent to or the reservation of Bills passed by the two
Houses of the Victorian Parliament, is a practice not sanctioned by law, derogatory to the independence of the Queen's
Representative, and a violation both of the principles of the
system of responsible government and of the constitutional
rights of the people of this Colony.
He expressed his opinion that the Second Chamber in the
Australian Colonies should be created by nomination rather.
than election.
A nominated Upper House, he thought, followed the
practice of the House of Lords and adopted its precedents.
Moreover, Lord Canterbury, the Governor's predecessor in
the Gt~vernment of Victoria, who was experienced in the
Imperial Legislature and the Colonial administration alike,
thought that the position and mutual relations of the Council
and Assembly should be, for all practical purposes and so
far as the circumstances of the case permitted, analogous to
those of the House of Lords and of the House of Commons.
' Parl. Pap., C. 2217, p. 73.
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The Assembly had claimed no more than the privileges of
the House of Commons, but the Council had gone far
beyond that.
The Parliament of Canada had, after a long trial of an
elective Upper House (from 1856 to 1867), returned to the
system of nomination, which was a success in New Zealand,
New South Wales, and Queensland. The system of nomina~
tion would really be the proper solution of the difficulties
in Victoria, but if an elective House were insisted upon he
suggested that if a Bill were passed by the Assembly in two
consecutive ordinary sessions and were twice rejected by
the Council, then either the two Houses should sit together
and the decision of an absolute majority should be final, or
both Houses should be liable under certain QOnditions to be
dissolved.
On February 17, 1879 1 the Secretary of State replied, reviewing at large the arguments of the Governor in favour of
his conduct. He still was of opinion that he should not have
consented to the removal of the judicial and civil officials.
Refusal to remove would not necessarily have involved the
removal of the ministers or their resignation; the ministers
had been induced by him partially to retrace their steps,
and he might have succeeded by pressure in securing that
they should not adopt the proposal which they finally
adopted.
Jn a dispatch of December 2, 1878, 2 the Governor sent to
the Secretary of State a petition to the Queen from the late
Chief Engineer of Water Supply, who had been dismissed
from the service in the financial crisis. His ministers were
prepared, as a result of pressure which he had brought
to bear upon them, to offer to the officer one year's salary
and allowance if he withdrew the petition, although file was
entitled to only £582. It was the duty, in his opinion, of
Mr. Gordon to bring his case before the local legislature,
which could vote him further compensation and could censure
ministers for their conduct towards him. His Government
were satisfied that Mr. Gordon had no legal grounds for the
1

Parl. Pap., C. 2217, p. 75.

• Parl. Pap., C. 2339, p. l.
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claim which he put forward, while the offer made to him
was sufficient to meet any claim arising from any misunderstanding regarding the permanency of his employment.
In replying on February 21, 1879,1 the Secretary of State
said that he had been unable to advise Her Majesty in respect
to the prayer of Mr. Gordon's petition, it being one which lay
within the jurisdiction of Lhe Governor and Executive Council.
Mr. Berry, on arrival in England, addressed the Secretary
of State on February 26, 1879 2 in a letter in which he
criticized the Secretary of State's dispatch of October 1,
1878,3 expressing his views that no cause had been shown
for the intervention of the Imperial Parliament. He said
that, in view of the position taken up by the Council, which
would make no ~oncession, Her Majesty's Government would
no doubt be willing to interpose to solve the difficulties which
were otherwise arising. He also made representations to the
Secretary of State, who indicated his decision on the whole
question on May 3, 1879,4 to the Marquess of Normanby.
In that dispatch he declined to propose Imperial legislation;
he considered that there was no desire in the Colony to
reduce the Council to a sham and give the Assembly a Qomplete practical supremacy, uncontrolled even by the sense
of sole responsibility which might exert a beneficial influence
on the action of a single Chamber.
He pointed out that the difficulties had arisen with regard
to finance, but this difficulty would not arise if the two
Houses of Victoria were guided in this matter, as in others,
by the practice of the Imperial Parliament, the Council
following the practice of the House of Lords and the Assembly
that of the House of Commons. The Assembly, like the
House of Commons, would claim and in practice exercise
the right of granting aids and supplies to the Crown, of
limiting the matter, manner, measure, and time of such
grants, and of so framing Bills of Supply that these rights
1

Parl. Pap., C. 2339, p. 13. Cf. Mr. Gaunt's case, C. 2173, pp. 78, 84.
3
Ibid., p. 13.
Parl. Pap., C. 2217, p. 20.
• Parl. Pap., C. 2339, p. 20. Of. South Australia Assembly Debates,
1911, p. 193.
2
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should be maintained inviolate; and as it would refrain
from annexing to a Bill of Aid or Supply any clause or
clauses of a nature foreign to or different from the matter
of such a Bill, so the Council would refrain from any steps
so injurious to the public service as the rejection of an
Appropriation Bill. He considered that it would be advisable if the two Houses would arrange this by some mutual
understanding, but it might be found necessary either to
adopt a joint standing order, as was proposed in 1867, or
to legislate. 'The former course would be more convenient,
but even the clearest definition would not suffice to prevent
collisions unless interpreted with that discretion and mutual
forbearance which has been so often exemplified in the
history of the Imperial Parliament.
•
He did not think that any proposals with regard to overcoming the deadlocks in ordinary legislation were satisfactory,
and he hoped that the Council of Victoria would recognize
its constitutional position and so transact its business that
the wishes of the people, as clearly and repeatedly expressed,
should ultimately prevail. But if both parties would not
accept a solution, he considered Imperial intervention as
only probable if the Council should refuse to concur with
the Assembly in some reasonable proposal for regulating the
future relations of the two Houses in financial matters, in
accordance with the precedent of the Imperial Parliament,
and should persist in such refusal after the proposals of the
Assembly for that purpose had been ratified by the country
on an appeal being made to the constituencies.
Mr. Berry then introduced a Bill to make the Upper House
nominee with a provision for a referendum as to deadlocks
in general legislation. But on the third reading the Bill
failed to obtain an absolute majority in the Assembly, and
the Ministry was defeated at the general election of February
1880. It regained office at the election of July, and in 1881
the franchise was lowered, the property qualification reduced,
the number of members increased to 42, and the period of
service of Councillors shortened from ten to six years.
In 1903 a certain further measure of concession was made :
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by s. 31 of Act No. 1864 the present deadlock clause was
adopted, but it merely permits a penal dissolution of the
Council if it rejects a Bill from the Assembly which has
been passed after a dissolution, arising out of the rejection
of the same Bill. In return, s. 30 of the Act gave the
Upper House full power to deal 'Yith Bills which merely
imposed or appropriated fines or other pecuniary penalties,
or provided for licence fees, and allowed it to suggest amendments, not increasing the burdens of the people, to any Bill
at the committee stage, on report, and on the third reading.
They can amend non-money clauses and at the same time
suggest amendments in money clauses in the same Bill.l In
general legislation the power of the Council is unquestioned:
in 1909 it succ~ssfully threw out even a Land Tax Bill, and
the Ministry did not dare to fight over it. 2 In 1910 it
mutilated a Licensing Bill so that the Govemment dropped
it, and insisted on large changes in the Electoral Bill-only
agreeing to a certain compromise after discussion at a joint
con£erence 3 ; it declined to approve of the sale of coal from
the Government mine to the public, and amended largely
the Education Bill; and was so hostile to a Preferential
Voting Bill that the Government dropped it.
The composition of the Upper House was, however,
rendered more democratic in 1881 (Act No. 702), and in 1903
(Act No. 1864) by a drastic reduction of the qualifications
for electors and members, originally fixed very high by the
Act of 1855. But a property qualification is still required
of members and of electors alike, and female suffrage was
accorded only in 1908 by an Act assented to in 1909, and
no election has yet been decided upon it.
1
See Parliamentary Debates, ciii. 2964 seq. Of. Parl. Pap., 1894, No. 52.
• Of. Commonwealth Parliamentary Debates, 1910, p. 4815 ; there was
an absurd dispute in the same year as to the appointment of a Clerk to the
Upper House, as the Government under Act No. 1075, s. 350 declined the
recommendation of the President and made an appointment over his head;
see Legislative Council Votes, September 27, 1910; Debates, 1910, pp.1342 seq.
a See Parliamentary Debates, 1910, pp. 3302, 3348; above, p. 483. For
u dispute over amendments of money clauses, see ibid., pp. 3813, 3823, 3853.
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§ 2. SoU'rH AusTRALIA
The relations between the two Houses in South Australia
have been as unsatisfactory as in Victoria ; it would be
impossible to say that they had been more unsatisfactory,
and it is true that t,he disputes have not resulted in such
hopeless deadlocks as has been the case in the sister Colony.
But that is due to the democratic character of the South
Australian people, a fact which can be traced to the origin
of the Colony as a home of free settlers, and to its immunity
from the influence on the one hand of the criminal population,
and on the other from the presence of Government officials
and their friends, who secured to themselves, at the cost
of the commonwealth, large grants of land.
In financial matters, as the Constitution hail cardully left
the matter totally undetermined beyond providing for the
origination of such Bills in the Lower House, it was only
found possible to work at all by an informal arrangement
between the two Houses, the effect of which was that the
Legislative Council would pass the ordinary annual estimates
without insisting on amending them, but it would have
a right to suggest amendments on every and any other
proposal to raise money or warrant expenditure, and to ask
for a conference on the estimates, and that matters beyond
the ordinary annual estimates must be sent on separately,
:::;o that the Council could have an opportunity of expressing
its opinion with Tegard to these measures.1 The Council
can freely amend any clause of any measure which is not
a clause raising money or warranting expenditure.
It would be idle to deny that the Council was entitled
to adopt this position. The idea that an elective Upper
House should conform with the principles adopted by a
nominated Upper House like the House of Lords, although
1

Cf. Parl. Proc., 1857-8, i, passim; ii, Nos. 71 and 101 ; Debates, pp.
340-70, 442, 456. In 1864 the Council again reasserted its position; in
1876 it caused the withdrawal of certain items from a Loan Bill, and in 1877
defeated the Government of the day and insisted on a proposal to build new
Houses of Parliament being introduced separately; see Parl. Proc., 1877,
i, passim.. Cf. Baker, Constitution of Hot.th Australia, pp. xii-xiv; Rusden,
Au.stralia,iii. 476-9. A land tax and an increment tax wore rejected in 1910.

CHAP.

vm]

RELATIONS OF THE HOUSES

627

HOlemnly put forward by Sir Michael Hicks-Beach in 1878
in the case of Victoria, and though often asserted both at
home and in the Colonies, was clearly a claim which could
not be made good. Presumably, if the two Houses were
elective and if the Upper House represented the wealth of
the country, it was intended that the Upper House should
have a free voice as to financial matters, and the agreement
arrived at was intended in effect to maintain this free voice.
Nor did it fail of its purpose, but of late years the Council
has complained that the control of expenditure is passing
from its hands. 1 But this seems to be due not so much to
any formal breach of the agreement as to the loan policy
of the Government, which leaves them a wide discretion in
the applicatio~of the moneys raised by loan. On the other
hand, the Council is aware that it cannot reject a Loan Bill,
for a public works policy is not merely essential to the state
but is extremely popular, and any effort to insist upon controlling this policy would end in disaster to the Council.
None the less, in 1910 they insisted on cutting an item of
£1,000,000 out of the Loan Bill for public works, as they had
not agreed to the proposal for wharves construction. 2
But if the Council must content itself with a lessening
influence in financial matters pure and simple, they may
reflect that they maintain an absolute predominance in all
matters regarding ordinary legislation. They have never
hesitated to reject year after year such Bills as they deemed
unwise, and to amend as freely as they liked those which they
accepted. The Workmen's Compensation Bill 3 has been
long delayed by the repeated refusal of the Upper House to
accept the principle, or rather the details, of a measure
which has been in force for long in England, and has been
adopted in the other Colonies, not even with the exception
1

So they complained in 1908 of public works expenditure appearing in
an ordinary Appropriation Bill which they could not amend ; Legislative
C01mcil Dibates, 1908, p. 622; and cf. Chronicle, December 26, 1908.
• See Ho'IMe of Assembly Debates, 1910, p. 1277; 1911, pp. 104-10,
192-4, 222-32, 251-60, 267-73.
• Cf. House of Assembly Debates, l!HO, pp. 20!), 255 seq.; l!:lll, p. 100;
and see Adelaide Advertiser, December 2, 1910.
F2
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of Tasmania, which in 1910 has tardily come into line with
the rest of Australia. It delayed for a long time the introduction of satisfactory land taxation, the main object of
which was of course to break up large estates for closer
settlement. Attempts have been made from time to time
to render the Council more democratic, but the House has
carefully restricted the efforts, and it is remarkable that in
a period of fifty-six years so little has been done to change
the constitution of the House. When created in 1856 by
the Oonstit·ution Aot it was provided that there should be
eighteen members of the Council to have a term of office
extending for twelve years, one-third retiring after four years
and the state being one constituency. The franchise was
fixed, as far as the rental qualification was. concerned, at
£25 a year. No change was made until 1881,1 when the
number of members was increased to twenty-four, in view
of the increased population of the state, and the term of
office was reduced to nine years, one-third of the members
retiring every three years. The state was divided into four
districts for electoral purposes. It was twenty years before
the Constitution was again altered, though in 1899 a referendum taken under resolution of the Assembly of December
:22, 1898, affirmed the principle of the householder suffrage as
::ouggested in a Bill of 1898. In 1901 the number of members,
in view of federation, was reduced to eighteen, and the
term of offiec to ::;ix years, half to retire every three years.
But not until 1907 was the £25 annual rental qualification
reduced. It was only then reduced because of pressure
exercised by Mr. Price's Government, 2 which had succeeded
in inducing the Govemor to grant a penal dissolution for
the purpose of arranging for the steps contemplated in the
Act of 1901 in the case of deadlocks, which had never yet
1

See Act No. 236; a deadlock provision was introduced by s. 16. If after
a Bill had twice passed in the circumstances given above (p. 536)-it was
rejected by the Legislative Council, the Governor could dissolve both
Houses or issue writs for the election of one or two members for each
division of the Council eleetorn-te. So also Aet No. 770 of 1901.
• Cf. House of Assembly Debates, 1906, Sess. 2, pp. 524 seq.
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been put into force. The Governor granted a dissolution
when he found that the Opposition could not form a Government; as the elections were favourable to the Ministry
the Council decided to yield, and finally the franchise was
fixed by Act No. 920 at £17 rental qualification, with a single
vote, whereas the demand before had been at £15 rental
qualification and a double vote.
In 1910 the Labour Government under Mr. Verran introduced in to the Lower House and passed a Franchise Extension
Bill, which was intended to confer the franchise on all those
persons entitled to vote for the election of the members of
the Assembly. In introducing this Bill the Chief Secretary
quoted a remark by the present Leader of the Opposition
in the House ~f Assembly, made on April 26, 1906:It had become intolerable that a body of eighteen men
elected by 52,000 constituents, should have the power to
veto the will, acts, and aspirations of a body of forty-two
members, responsible to 179,000 people. That was against
all notions of British constitutional government. The
Council had become more and more representative of a claEs
and of class interests. The people of New South Wales,
New Zealand, and Queensland, with their nominee Councils,
had much more political freedom than that enjoyed by
the people of this state, and it was never intended by the
Imperial Government that that should be so when responsible
government was given to the Colonies one after the other.
The Legislative Council, however, showed no intention of
accepting the proposal, and threw out the Bili.l The Government then prepared a Deadlocks Bill, but' though it pasEed
the Lower House 2 it went too late to the Upper House to be
dealt with that year. A Veto Bill was passed by the
Assembly in 1911, but rejected by the Council.
1
In the same year the two Houses were divided in opinion as to the
surrender of the Northern Territory; see Commonwealth Parliamentary
Debates, 1910, pp. 4647 seq. ; South Australia Legislative Council Debates,
1910, pp. 181 seq., 226 seq.; Hmtse of Assembly Debates, 1910, p. 717.
Then the Upper House passed a Bill to repeal the Act of 1907 for the
surrender, but the Lower House declined to accept it, and ultimately the Act
was allowed to stand and the territory was surrendered.
2
Cf. House of Assembly Debates, 1910, pp. 1110, 1184, 1248. It contem:
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§ 3. TASMANIA
In Tasmania the Upper House likewise has maintained an
attitude of full equality of power with the Lower House, and
it does not appear that there is any prospect of the relations
between the two Houses being altered. In its financial
relations to the Lower House the Upper House in practice
goes beyond the principles laid down in the case of the Upper
House of South Australia. That is to say, the ordinary
estimates for the year will not be passed without question,
and the power of amending may be used; 1 and anything
except the most normal exercise of the power of the Lower
House is a matter of question and examination, nor does the
House restrict itself to suggesting amendments, but amends.
The Upper House has rejected Appropriatiorf Acts, and no
successful attempt has been made to deal with the rejection.
As regards matters of ordinary legislation, thanks to the
activities of the Upper House, Tasmania is by far the most
backward state of Australia in respect of legislation for social
needs. Every year Bill after Bill, if deemed too advanced,
is rejected by the UppeT House. Workmen's Compensation
had to wait until 1910; land settlement and even Factory
Acts are not appreciated, and ~he state had also until 1910
the distinction of having no system of wages boards or other
means of controlling industrial conditions; in 1910 both
a Factories Act and a Wages Board Act were passed. Moreover, the situation is complicated in Tasmania by the
plated a dissolution of both Houses after a Bill had been twice rejected
(after a three months' interval in the same .or the next session), and thereupon if the Bill were p:1ssed again a joint session should be held, whereupon
any Bill would be presented for the royal assent if p:1ssed by a majority.
In the Bill of 1911 no joint session is required; if the Bill is passed a third
time it becomes law.
1
Legislative Council Journals, 1877, pp. 39, 40, 117, 119; Votes, June 3,
10, ll, 1879. In 1879 the Upper House amended the Supply Bill, and
eventually only agreed, on the refusal of the Assembly to accept the a,mendment, to a grant for eight months, of which six were over before the Bill
was assented to. They justified their action by the financial difficulties
due to faulty finance on the part of the Government. Soc also Rusden,
Australia, iii. 479, 480.
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;1doption of the system of preferential voting, which results
in the absence of any strong or clearly defined purpose in
the Lower House. Further, the fact that the Legislative
Council has eighteen members only, holding office for six
years, and that the House of Assembly consists of thirty
members, renders effective pressure by a small majority
in the Lower House out of the question. The tone of the
Upper House is decidedly plutocratic compared to that of
the Lower House, for the elector must either be in possession
of a freehold estate of £10 or a leasehold estate of £30 annual
v;1lue, or be a graduate, a qualified legal or medical practitioner, a minister of religion, or an officer of the army or
navy. On the other hand, democracy in Tasmania, partly
owing to the :eresence in the country of a large number of
persons of moderate means, is a feeble plant compared with
democracy in other parts of Australia, and there does not
appear to be any such degree of dissatisfaction with the
relations between the two Houses as would lead one to expect
that the powers of the Upper House will be lessened. 1 But
there can be no doubt that Tasmania remains the least
progressive part of the Commonwealth, from which, of course,
it is separated in space and still more in feeling.
§ 4.

WEsTERN AusTRALIA

In the case of Western Australia the period of the existence
of the Parliament has been too short to render it possible
to estimate what position the Upper House will achieve,
whether it will gain the independent strength of the Upper
Houses of Victoria, SouthAustralia,and Tasmania, or whether
it will moderate its claims and merely serve as a useful
check on the Lower House.
1
In 1908 it rejected proposals for a land tax, for land purchase, for
hospitals, and for factory regulation; Hobart Mercury, November 21, 1908.
In 1910 it threw out a Bill for closer settlement, despite the feeling throughout Australia that such settlement is urgently needed. The tenure of
office by Councillors was reduced (see Act 49 Viet. No. 8) to six years, and
the franchise has been made broader by 64 Viet. No.5. The T~ower House
is powerfully influenced by Labour, which owes its strong position there to
the preferential vote, as shown in 1909. Reo also above, p. 200.
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It was suggested in the correspondence before the passing
of the Constitution by Sir Napier Broome,1 the Governor of
Western Australia, that provision should be made to prevent
tacking on the one hand, and on the other to obviate constitutional deadlocks. But Sir Napier Broome's suggestion,
which was by no means a bad one, and which would seem
to have been dictated by common sense, was not viewed
with favour either by the Secretary of State for the Colonies 2
or by the Committee of the Legislative Council of the time,
which was engaged in the study of the proposed Constitution,
and the Constitution as it was issued contained no provisions
on the subject, beyond the provision that appropriation and
tax Bills must originate in the Legislative Assembly and that
money votes or Bills must be recommended b~ the Governor.
Things remained comparatively in a satisfactory condition so long as the Upper Chamber was nominee, as was
provided in the Act for the first s~x years, or until the
population of the Colony attained 60,000 souls; but when
the Legislative Council was appointed it was at once provided by the Act of 1893 3 that in the case of a proposed Bill
which, according to law, must have originated in the Assembly, the Legislative Council might at any stage return it to
the Assembly with a message requesting the omission or
amendment of any items or provisions, and the Legislative
Assembly might, if it thought fit, return such omissions or
amendments with or without alterations.
The Legislative Council has not hesitated to exercise
this right, as indeed it is entitled to do, and it has
maintained a close control over legislation,4 so that the
1

See Parl. Pap., C. 5743, pp. 15, 36. He wished the Lower House after
a period of eight months to be able to pass a Bill over the head of the
Upper House-a drastic anticipation of the Imperial Parliament Act, 1911.
2
Parl. Pap., C. 5743, pp. 25, 26. Sir H. Holland preferred a nominee
Upper House, which would in other matters have co-ordinate authority
with the Lower House, but give way on money matters, as in Queensland.
3
57 Viet. No. 14, s. 23, repeated in 63 Viet. No. 19, s. 46. See Parliamentary Debates, iv. 621. The Council cannot insist on a request; see
Parliamentary Debates, xxx. 3020, and cf. xxix. 1125.
• Compare its ac~ion in 1907 over the Land and Income Tax Bill, which it
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Labour party have stated as one of their objects the intention
of reducing the franchise of the Upper House, which also
allows of plural voting. 1 It cannot be said that the franchise
is very high, but it is desired by the Labour party to assimilate
the franchise to that of the Lower House, which is, as is
usual, manhood suffrage. The Upper House was understood
to be quite determined to resist this change ; on this point
there was no means of bringing substantial influence to bear,
and in 1909 the Council remained obdurate; in 1910-11,
however, it wisely agreed to a reduction of the franchise.
§ 5.

THE CoMMONWEALTH oF AusTRALIA

In the case of the Commonwealth the provisions of the
Constitution aj'e no doubt in part due to the fact that the
Upper House is a body which represents the states as well
as the people, and has thus a power such as no other Upper
House has ever possessed, or is likely to possess. Thus the
only restrictions on the power of that House are, in the first
place, the fact that initiation of Money Bills is denied to it,
and secondly, that it may not amend proposed laws imposing taxation or appropriating revenue or moneys for the
ordinary annual services of the Government. But it is
amply protected even in these cases by the fact that tacking
is prohibited whether in appropriation or in taxation Bills,
and that where it cannot amend it can suggest amendments
and can reject. Moreover, in all other cases save those
it can amend, and its power of proposing amendments
allows it to evade the rule that it cannot amend to increase
the burden on the people. The Parliament was a little slow
in realizing its powers; in 1901 the old forms were used
threw out by a majority of two; the Governor then refused a dissolution
and declined to allow ministers to resign, but prorogued Parliament for
a time; then the Bill was reintroduced and carried with alterations; see
Admiral Sir F. Bedford's speech, September 19, 1907; Pnrliamentary
Debate8, xxxi. 1504-6; above, pp. 199, 200.
1
See Parliamentary Debate8, 1910, pp. 3192 seq. In 1905 a referendum
was prol)Osed by the Labour Government to decide whether a single
Chamber was not sufficient, and as to the franchise; ibid., xxvii. 534.
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by the House of Representatives in sending up a Supply Bill
purporting that a grant had been made by the Lower House:
but the Senate at once asked for an amendment so as to
remove the address to the Crown in the preamble, and to
insert a schedule showing what the grant was for, and the
Lower House consented after some discussion to the suggestion.1 In 1904 the Governor-General's speech was altered
so as at prorogation to convey thanks to both Houses for
the grant, and at the opening of the session to refer merely
to the originating of Bills for grants in the Lower House. 2
In 1901 the practice of printing in italics proposals as to fines
and penalties which the House of Lords is allowed by custom
to do, the Commons not objecting on grounds of privilege to
thiR mode of Ruggesting amendments on small points like these,
was omitted on the direction of the President• of the Senate. 3
Much more serious has been the question of the power to
suggest amendments. In 1902, in the course of discussion of
the Tariff Bill, the Upper House suggested a set of amendments : some were accepted, some rejected in the Lower
House, but on the Bill being returned the Upper House
still insisted on some and sent back new suggestions. Then
the matter was Rolved by a compromise, as all were determined to get the tariff through : the Lower House without
prejudice proceeded to consider the amendments, and there
was in effect a compromise between the Houses,4 hut the
Upper House passed a resolution 5 ~ffirming that the action
of the House of Representatives in receiving and dealing
with the reiterated requests of the Senate was in compliance
with the undoubted constitutional position and rights of the
Senate. In 1908 the same performance was repeated: the
Senate made one set of requests: some were granted, some
returned ungranted : then they sent down a second set, and
then the Lower House, to avoid a third set and a constitutional deadlock, decided to make a compromise with the
1
Parliamentary Debates, 1901, pp. 1021, 1153, 1174, 1190, 1352, 1471;
2
Act No. 1 of 1901.
Ibid., pp. 942-7.
3
Ibid., p. 763. Of. May, ParUamentary l'ractice,' 0 pp. 460, 529, 548, 705.
4
5
Ibid., 1902, pp. 15676 Req.
Ibid., pp. 15813 seq.
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Upper House, both parties asserting their position, but the
question being disposed of by concessions on either side.l
The Senate can clearly amend 2 a Bill so as to increa£e
expenditure, as it did in the case of the Property for P~tblic
Purposes Acquisition Act, 1901, where the rate of interest
to be paid by the Commonwealth was increased to 3! per cent.
from 3per cent. only. 3 It was, however, muchdisputed 4 over
the Sugar Bounty Act in 1903, whether the Upper House could
make the bounties on sugar retrospective, and so increase
by amendment the burden on the people. It was argued by
the Upper House that Appropriation Bills were subject to
alteration just as expenditure Bills were, and that the increase
of the burdens of the people did not result from an amendment of the ~propriation, but from an Act to impose
taxation which might be the result, and which they could
not amend. But in point of fact the matter was settled by
the withdrawal of the amendment, and the substitution of
a request, and that and other cases in connexion with the
Customs tariff have shown that though where the Upper
House can amend it cannot increase the burden on the people,
where it can only suggest it can suggest what it likes.
Further difficulties suggest themselves for consideration.
In 1901 objection was taken to the introduction of nonrecurrent items in the ordinary Appropriation Act, as, for
example, the outlay in connexion with the royal visit in
that year, and the rna tier was then disposed of on the
ground that the Appropriation Act should contain, as all
such Acts in the Colonies had done, such expenditure aR
would normally be submitted in connexion with estimates of
the year for each department.5 In 1910 there was a new
' Parliamentary Debates, 1908, pp. 11437 seq., 11588 seq.
• An analogous attempt in New South Wales failed; see Parliamentary
Debates, 1910, Sess. 2, pp. 1316, 1440.
3
Harrison Moore, Commonwealth of Australia,' p. 150.
' Parliamentary Debates, 1903, pp. 1691-1703, 1821-60, 2013-34, 2076-8,
2364-418, 2469-89.
5
Ibid., 1901, pp. 1310 seq. The P'ublic Works Act, 1900, ss. 28 and 31
of New South Wales requires that any public work costing over £'20,000
must be approved by Act of Parliament (the Council having a free hand t,o
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difficulty : the Bill for appropriating moneys for works and
buildings in that year was separated from the ordinary
Appropriation Bill as including new matter of great importance, and the Senate's right to amend was admitted. But
in one item the Senate did not amend in the ordinary sense
of the term by reducing or cutting out a vote, but altered
the destination of a vote for land for a quarantine station by
omitting the definition of its locality contained in the Act.
'l'he Speaker of the Lower House ruled that the amendment
could not be accepted, as it altered the destination of the
vote which had been recommended to the House by message
from the Governor-General, a thing which the Lower House
itself could not do. In the Upper House the Government
endeavoured to have the amendment revers.rd, but with its
usual disregard for mere party loyalty the attempt was
defeated by seventeen votes to thirteen. Then Mr. Fisher
in the Lower House decided to leave the item out altogether,
and thus to show complete disagreement with the decision
of the Senate, which was really due to a desire to avoid
discomposing Hobart by an unhappy site for a quarantine
station. 'Phis proposal was accepted, but there were
energetic proteRtR by both Mr. Kelly and Mr. Joseph Cook,
which had the merit of raising clearly the point how the
items could he Raid to be new matters which the Senate
could amend when it could not amend the ordinary Appro~
priation Bills : the items in both.were much the same sort
of thing, and Mr. Cook renewed his earlier protest against
the separation of the general Appropriation Bill and the
works appropriatiop. The complaint seems in truth justified ;
the really new items on the Works Bill, such as in the case
of the works for the new capital, might well have formed the
subject of a new Bill,l while the routine works should have
amend). An attempt to evade this rule was defeated in 1910; see Debates,
1910, Sess. 2, pp. 1412-8.
1
Compare the inconvenient course adopted in 1910, when the appropria·
tion for the works at the new capital was included in the Bill for public
work appropriations, and only passed !tfter an equal vote in the Senate,
there being strong feeling that the sit,e fixed on in 1909 was not the best.
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gone into the ordinary estimates; the distinction between
new salaries and new repairs or new works, and new motorcars for the Post Office Service, is certainly more subtle than
convincing or satisfactory.
The effect of the prohibition of tacking was considered
by the High Court of the Commonwealth in the famous case
with regard to the validity of the Excise Tariff, 1906 (No. 16).1
It was attempted in that case by the Parliament of the
Commonwealth to provide that a certain excise should be
levied on all agricultural implements manufactured in the
Commonwealth, with the proviso that the excise was not to
be levied if certain conditions as to labour intended to secure
reasonable remuneration for the workers were observed.
The High Court. by a majority decided for many reasons that
the excise tariff was invalid. The Chief Justice, O'Connor and
Barton JJ. held that, even if otherwise valid, the Act which
if valid would have the effect of regulating the conditions
of manufacture would be invalid as dealing with matters
other than duties of excise contrary to s. 55 of the Constitution. Higgins and Isaacs JJ. did not agree with this
contention, and urged that the Act was valid.
In general legislation the Upper House is at least the equal
of the Lower. For example, such important Bills as the
Navigation Bill have been introduced there, and all Bills
sent up are freely amended, while the Upper House does
not concern itself much with party ties. Thus in 1909 the
Upper House rejected the Bill to arrange for the taking over
of the northern territory of South Australia, despite all
the efforts of Mr. Deakin to secure the passing of the Bill.
'rhe Upper House is also decidedly inclined to academic
debating, and exercised its favourite occupation in 1910,
when the Senate spent valuable time in passing a resolution
in favour of women's suffrage for the benefit of the Prime
Minister of England, which Mr. Asquith on its receipt by
1

The King v.Barger, (1908) 6 U. L. R.4l. On the other hand, the penalty
clauses in the Customs Act, 1901, which provide~ the general machinery of
Customs administration, are not taxation ; see Stephens v. Abrahams,
29 V. L. R. 201, at p. 229.
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telegram duly acknowledged. 1 Or again, such interesting
questions as that of elective Ministries may there be mooted.
The prediction 2 that federation would ruin responsible
government or vice versa has not been realized : the Upper
House has not attempted to claim control over the Government, and the traditions of responsible government have so
far overwhelmingly prevailed.
In the case of the Commonwealth it was anticipated, as
was natural, that the Upper House, with its fixed representation according to states and not according to population,
would serve as a means of securing state interests against
encroachments by the Federal Government.
This appears clearly to have been the view held by almost
every one in the discussions preceding conlederation, and
it is decidedly curiom; that these discussions should in effect
have been so singularly far from being fulfilled. The result
might have been different had the Upper House been elected
on a different franchise from the Lower House, but the
Commonwealth Franchise Act, No.8 of 1902, provided manhood and womanhood suffrage for both Houses, with the
result that the only difference between the Houses is that
the Upper House is elected on wider electoral districts than
the Lower House, for the present each state being regarded
as a single area, and therefore three senators being appointed
at each election. The result has been that the Labour party,
which is much better organized electorally than its opponents, have secured control of the Senate, and the Labour
party is decidedly opposed to attributing to the states any
rights beyond those which clearly belong to them under the
Constitution.
§ 6. THE CAPE oF Goon HoPE

In the case of the Cape of Good Hope even less useful
purpose than usual seemed to be served by the Upper
House, for it differed from the Lower House only in the
1

Parliamentary Debates, 1910, pp. 6300 set1.
Sir S. Griffith, Sir R. Baker, and Mr. Clark, were among the prophets
-false one~, fortunately. See Quick and Garran, Constitution of Commonwealth, pp. 706, 707.
2
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fact that the members had a property qualification; that
they were elected for wider areas, and that plumping was
allowed in elections for the Upper House but at no other
elections. The result was naturally that the Upper House
reflected as a rule the views of the Lower House very
closely. Moreover, when the Houses were not in agreement,
the express power of amending Money Bills given to the
Upper House by the Constitution 1 was remarkable and
inconvenient. The difficulty was well illustrated by the
circumstances in which Dr. Jameson's Ministry found itself
compelled to ask the Governor to dissolve Parliament.
At the end of 1907 the Lower House sent up a Supply Bill
to the Legislative Council. At that moment, by the defection
of a member 'fho had formerly supported his Ministry,
Dr. Jameson ceased to have a majority in the Upper House.
It was true that when the House was sitting the Government still had a majority, thanks to the President's casting
vote, but when the House went into Committee to consider
the Bill in detail the Government actually lost its majority
and could make absolutely no progress with the Bill, nor
could the House force the Committee to proceed with the Bill, 2
nor for want of a quorum dispense with the Committee stage.
In general legislation the Upper House again has acted
as a co-ordinate body with the Lower House, and it cannot
be said that the duplication of machinery has resulted
in particular advantage to the country. 3 It has repeatedly
had differences with the Lower House, 4 and in one case
in 1898 it is said to have been instrumental in securing the
carrying through of a redistribution scheme by the Government.5 But all the same, it is difficult to see that it has
done much good: for example, the legislation of 1887
and 1892 restricting the franchise as regards natives was
carried quite easily in the Upper House.
1
Ordinance No.2 of 1852, s. 88. The Upper House could ha,ve &mended
Bills so as to increase the burden on the people ; in practice it did not.
• House of A8sembly Debate8, 1907, pp. 582, 589, 590, 597; Legislative
Oouncil DebatM, 1907, pp. 338-74; above, p. 211.
3
Cf. 'l'he Government of Sauth ~4Jrica, i. 422, 423.
6
' See Wilmot, South Africa, i, 189, 345.
See Wilmot, up. uit., iii. 347.
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§ 7. SOU'J.'H AFRICA
In the case of South Africa the Upper House is elective
as regards thirty-two out of its forty members, but their
position is altogether strange. The first eight are nominated
by the Governor-General in Council, that is, on the advice
of the Ministry of the day-it had been usual in similar
eases to secure that the first nominations are made by
the Crown, acting not necessarily on ministerial advice 1while the remaining thirty-two were chosen at special
sittings of both Houses of the I . egislatures of the four
Colonies which form the Union.
Unless other provision is made by the Parliament of the
Union, eight senators will continue to be nominated from
time to time, while eight will be elected by'the members of
the Provincial Council together with the members of the
House of Assembly selected for each province. The exact
functions which will be performed by so remarkably constituted a body it is difficult to foretell.
The two Houses, following universal Colonial practice, are
not put on the same level as regards Money Bills. No law
which imposes taxation or appropriates revenue or moneys
l::lhall OTiginate in the Upper House, and the Upper House may
not amend any Bills so far as they impose taxation or appropriate revenue or moneys for the service of the state. Nor may
the Senate amend any Bill so as to increase any proposed
charges or burden on the people. But the provisions are safeguarded, as in the case of the Commonwealth of Australia,
more satisfactorily than is usual in Colonial constitutions, for
a Bill is not to be taken to appropriate money or to impose
taxation merely because it imposes fines or other pecuniary
penalties or provides for their appropriation. 2 Further, the
1

Compare e.g. the plan followed in Canada in 1867, in New South Wales
in 1856 and 1861 (see Parl. Pap., H. C. 198, 1893, pp. 69-74), in Queensland in 1859, in the Transvaal and Orange River Colony in 1906 and 1907,
11ll intended to avoid a purely ministerial mode of appointment. For the
case of Western Australia, see Parl. Pap., C. 5743, pp. 69, 70.
• Cf. 63 & 64 Viet. c. 12, Const. s. 53 (Commonwealth). So Victoria,
Act No.1864 s. 30. See also The Framework of Union, pp. 106 seq..
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power to amend is only forbidden in so far as a Bill is what
may popularly be styled a Money Bill ; there is no doubt
that the restriction is valuable, for a discussion had arisen
in 1908 between the two Houses of the Parliament of the
Transvaal as to the power of the Upper House to amend in
any way the provisions-even non-financial-of a Bill which
contains money clauses.1 The strict wording of the Transvaal and Orange River Colony Constitution, which followed
that of Natal, would seem to prohibit any amendment at
all of such a Bill by the Upper House; this would, however,
be unreasonable, if legal, and the ordinary common-sense rule
would appear to be that which is established clearly for the
Union. Further, the Lower House is, as in the Commonwealth, preve~ted from tacking by the provision that no
Bill appropriating the revenues or moneys for the annual
services of the Government shall deal with any other matter.
On the other hand, there is no provision in the Bill similar
to that of the Australian Constitution which forbids the
mixing up of other matters in taxing Bills, and requires
that Customs and Excise taxation shall each be dealt with
in separate Bills, while other taxation Bills must be confined
each to a single subject. Again, there is no power given
to the Upper House, as is now given by law or practice
in the elective Upper Houses of the Australian States and
to the Commonwealth Senate, to suggest amendments toor even to amend in certain cases-Money Bills, a power
which has enabled the Commonwealth Senate to suggest
increased burdens on the people which they could not do
by direct amendment. The exclusion of the Senate from
any power in these matters is no doubt paralleled in Canada
and in the other Colonies or States, where there are nonelective Upper Houses, but it is decidedly unusual in the
case of an elective Upper Chamber, more especially aR
the Upper House of the Cape possessed by law the power of
amendment and freely exercised it. The right of rejection
still remains, and no doubt would be used-as even in
Natal-in case of any save annual Appropriation Bills.
1

1279'2

Cf. The Govern;ment of Sonth Africa, i. 405, s. 30.
G
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The rule also is formally laid down that all appropriations
must be recommended by the Governor-General; this is
a commonplace of every Dominion Constitution since 1840,
and only in the Bahamas and Bermuda is some degree of
freedom still preserved to the individual member by law
to propose money votes, a right tending to financial chaos. 1
The rule, however, does not apply to appropriation of fines
or pecuniary penalties.
In one respect the Constitution is somewhat more advanet:id
than any other Colonial Constitution. The provision in
the case of deadlocks as originally drafted was as follows :
if the Assembly passed a Bill and the Senate did not
agree, or insisted on amendments to which the Assembly
did not agree, the Governor-General migh~ then convene
a joint sitting of the Houses at which the Bill, with any
amendments made by either House and disagreed to by
the other House, should be deliberated upon and voted for.
Any amendments which the majority of members sitting
together approved, and the Bill itself as amended, if so
approved, should be taken as passed, and the Bill should
then be presented to the Governor-General for his assent.
The nearest parallel for this procedure, which required no
delay, no election, no referendum, and no dissolution, is to
be found in the deadlock provisions of the Constitutions
of the Transvaal and the Orange River Colony.2 There,
however, the procedure was much less simple; in the first
place, the Bill must be carried twice by the Lower House,
and that in successive sessions; then the Governor might
1
Cf. The Government of South Afr·ica, i. 408. Until 1856 the individual
member could propose money votes in New Brunswick, but with responsible government the House reluctantly curtailed the privileges of the
individual; see Hannay, New Brunswick, ii. 78, 178, 179. In Jamaica
nnd the West Indies generally, until the surrender of the constitutions, the
same right existed, and it also existed until responsible government in
Nova Scotia and Prince Edward Island. For Canada, see 3 & 4 Viet. c. 35,
R. 57.
2
Letters Patent;, December 6, 1906, s. 37; Letters Patent, June 5, 1907,
s. 39. The effect of these provisions is incorrectly stated in The Government
of South Africa, i. 416.
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either dissolve the Houses, and after a general election
and a repeated rejection of the Bill convene a joint session
of the Houses, or if he preferred, he might at once convene
a joint session. The former procedure involved considerable
delay and a general election; the latter permitted of the
whole matter being disposed of in the second session of
Parliament. In the case of the Commonwealth,! from
which the provisions in the Transvaal Constitution are
borrowed with modifications, the procedure permits of the
second passing of the Bill in question in the same session,
but three months after the first rejection, and then the
dissolution may take place, but it does not permit the simple
holding of a joint session after the second rejection, and in
this regard thjl Transvaal and Orange River Constitutions
were more democratic. Perhaps this alteration was due to
the fact that the Upper House in these Colonies was not
to be in the first instance elective, and therefore it was felt
that it would be impossible to insist always on a penal
dissolution of the Lower House. The South African rule,
as first drafted for discussion at the Natal Conference, was
of remarkable simplicity ; the whole thing could take place
in one session, and there was no need for a seoond passing
of the disputed Bill. The Upper House was thus certainly
placed in a somewhat weaker position than any other elective
Upper House in the Dominions, for as a rule any Bill passed
by a substantial majority in the Lower House would be able
to secure the majority in the joint sitting requisite for the
passing of the law. On reconsideration, however, a second
session was required to take place before a joint sitting
could be held. 2 On the other hand, the Upper House will
have power to amend laws in all questions of detail, and to
exercise a revising power on legislation, and if it does thiR
63 & 64 Viet. c. 12, Const. s. 57 ; Quick and Garran, Constitution of
Commonwealth, p. 687; Egerton, Federations and Unions, p. 256, n. 1.
' Save in the case of Bills for the appropriation of revenue or moneys for
the public service (s. 63). It may be noted that the Upper House is only
about a third in number of the Lower House, whi!A in Amllralia it must be
nearly a half.
02
1
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its real object will be fulfilled. Probably the inconvenience
caused to the late Cape Government by the strong position
of the Upper House has induced the Conference to adopt,,
this special form of legislation. The other Upper Houses
in South Africa have, it may be noted, not played any great
part in Colonial politics, and therefore the representatives
of the 'rransvaal, Orange River Colony, and Natal most
probably felt no great eagerness to establish an Upper House
of too great strength. It is noteworthy that no attempt
at a referendum on the Queensland model 1 was made.
1
]n Tlie Government of South Ajl-ica, i. 417-23, the possibility of a unicameral legislature is suggested, and in 1909-11 one. of the proposals
regarding the Senate in Ca.nada was its abolit.ion, as in 1881 in the case of
the Legislative Council of Newfoundland.

•
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IV.

THE FEDERATIONS AND
THE UNION 1
CHAPTER I

THE DOMINION OF CANADA
§ l.

THE ORIGIN OF 'l'HE DoMINION

]'oR many years after the union of Upper and Lovver
Canada in 1840 the attempted amalgamation worked as badly
as could have been expected. It was natural to hope, as
did Lord Dur~m, that in the end the Canadas would become
thoroughly English and under an English Legislature, for
the power of nationality was not realized in his day, and
the error was, if not altogether pardonable, at least natural.
But the French Canadians were suspicious of a measure
which seemed destined to ruin their nationality, and in the
beginning they had a serious grievance in the fact that,
though the population of the lower province was very
considerably greater than that of the upper province, the
representation of both in the Legislature was the same.
Soon enough, however, the grievance became the other way,
and the British in the upper province became justly annoyed
by the disproportionate representation of Lower Canada.
But it was quite impossible to do anything, for the Bill
to amend the proportions would have required two-thirds
majorities in either House, and though a mysterious repeal
of this section took place in 1854 2 in the Imperial Act which
authorized the making of the Upper House elective, nothing
ever came of the idea, as parties were too evenly balanced
to permit of the carrying of such a measure. The principle
was adopted in the first decade that the Government of the

Cf. Egerton, Federations and Unions in the British Empire (l9ll).
17 & 18 Viet. c. liS, s. 5. See Garneau, Histoire du Canada, iii. 275, 376,
for the controversy as to the origin of the change, which had not been asked
for by the Legislature or Government.
1

2
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day should always rule with a majority in both provinces
of the Union, and Mr. Baldwin actually resigned in 1851 1
because the members of the upper province rejected a
measure for a Court of Chancery. But the system was
utterly rotten; the demand for an increase of the members
for Upper Canada became more and more urgent, and a
legislative impasse was on hand, for from May 1862 to
June 1864 there were no less than :five administrations, each
of them quite without any real strength. Thereupon the
leaden; of the two parties decided to' aim at a federation
of the two Canadas if that alone could be managed, but
preferably of all the Colonies then existing except British
Columbia, which was in an altogether peculiar position from
the other Colonies. The idea of federation ~ad long been
in the air; Lord Durham had glanced at it and suggested
that a facultative power should be inserted in the Union
Aet; Nova Scotia had passed a resolve in favour of it
in 1854, the Cartier-Macdonald Government of 1854 had
mooted it; in 1858 Galt, in 1859 Brown pressed for it; but
it was not until the whole machinery of the Government
waK in ruins in 1864 that the movement became at all real
or actual, aided no doubt by the growing dread of the
military preponderance of the United States and the need
for union in defence. ]fortunately the maritime provinces
had ju:-;t decided to confer for a maritime union, and delegates
from Canada, Nova Seotia, New Brunswick, Prince Edward
Island, and Newfoundland met at Quebec in October 1864.
Then in a long session there were drawn up seventy-two
articles, the Quebec Resolutions, which were to serve as the
basis of the constitution of the new federation, and in 1865
the measure was submitted to the Canadian Parliament
and approved by large majorities; and next year, after the
necessary preliminary preparations for the constitutions of
the two provinces to be carved out of Canada, a deputation
was sent to England to confer with the Imperial authorities.
1

Turcotte, Canada sous l' Union, ii. 171-3 ; Macdonald, in Confederation
Debates (1865), p. 30; Bourinot, Constitution of Canada, p. 39; Pope,
Sir John Jfacdonald, i. 151, 182, 222, 245, :!51, 335, 336; Dent, The last
Forty Years: Canada since the Union of 1841, passim.
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secure the building of a railway line from the east to the west.
It was also provided that the Dominion would consent to
the introduction of responsible government into the province,1
and that it would undertake in respect of it the same
obligations in effect as it undertook in the terms of the
British North America Act in respect of the other provinces.
The terms were inclusive also of a pecuniary subsidy to the
province, and on the other hand its Government surrendered
the control over Indians and their lands to the Federation,
a clause which was destined to produce difficulties later on,
as the Dominion was to receive from time to time grants
of land from the province, and the province and the Dominion
cannot agree as to the extent of the lands thus to be transferred.2 Anothijr clause provocative of trouble was that
with regard to lands to be surrendered by the province in
respect of the new railway to be built, for in 1910 the
question was carried to the Privy Council whether, despite
the surrender, the province still did not possess full legislative power as to water rights over such lands, a power
the Judicial Committee denied, and which affirmed would
have made the bargain a very bad one for the Dominion. 3
The union of the province with the Federation was dated
by the Order in Council of May 16 approving the terms of
transfer to take effect from July 20, 1871. 4
The next addition to the Dominion was that of Prince
Edward Island, which was loath to join the Federation in
1867. The essential difficulty was the presence in the
island of a number of large landholders, and the fact that
the rest of the people could not obtain land for themselves,
1
This was effected by, first, the creation of a representative legislature
(one chamber of nine elective and six nominee membCl's) by an Order in
Council of August 9, 1870, under the Imperial Act 33 & 34 Viet. c. 66, and
then by an Act of 1871 (No. 147) creating a constitution contemplating
responsible government.
• The policy was to be at least as generous as that of the Colony. But
that policy had de facto been very far from generous. See a return to an
address of the Canadian House of Commons, January 28, 1908.
3
See Burrard Power Co. v. The King, 43 S. C. R. 27; [1911] A. C. 87.
• Cf. also Canada Sess. Pap., 1867-8, No. 59, pp. 3-7.
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as the Crown had parted with the valuable public lands.
Finally financial pressure was effective, and the resolution
arrived at was that the province should be advanced the
money to buy backthe lands up to an amount not exceeding
$800,000, and that the interest on this sum at a rate
of 5 per cent. should be deducted annually from a sum of
$45,000 paid by the Dominion to the province in view
of its absence of Crown lands. On these terms being arranged
the necessary addresses required under s. 146 of the British
North Arnerica Act were passed, and by an Order in Council
of June 26 the new province became part of the Dominion,
with all the full rights of an original province, on July 1,
1873. The final addition was made to the territories of
Canada in 1880, when, in deference to t~e wishes of the
Canadian Parliament as expressed in 1878, the Imperial
Government procured the passing of an Order in Council
of July 31, 1880, adding all the territories in North America
other than Newfoundland and its dependencies to the
Dominion of Canada,! an Order in Council which, if not ex
initio valid, was ratified ex post facto by the Imperial Colonial
Boundaries Act, 1895, passed to set at rest the long and
fruitles::; diRcUR::>ions as to the power of the Crown to alter
the boundary of a Colony by the prerogative alone, a power
which had at any rate been as freely exercised as it was
doubtfully valid. Newfoundland, which was represented at
the conference of 1864, has never joined the Dominion, though
there wa::; discussion of union in 1895 during the financial
crisis following the failure of the banks. The present state
of feeling in the people of the Colony is dead against union,
while the politicians on either side at each general election
find no more damaging attack to make upon the opposite
side than that they are secretly favouring confederation, and
the movements of a prominent politician at that time are
watched with the most rigorous scrutiny. 2
1 Cf. Canada House of Commons Debates, 1878, p. 2386.
There were
doubts as to the north and north-east boundaries of the Hudson's Bay
territories and Rupert.'" Lan<l.
2
Cf. Canadian Annual Review, 1909, pp. 36-9, for the counter-accusations
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The Dominion now contains two further provinces, for
in 1905 its power was used to carve out from its territories
Alberta and Saskatchewan with full provincial rights subject
to certain minor modifications: there had been since 1897
modified provincial rights in the territories now erected
into provinces, but the real provincial status dates only
from 1905 (4 & 5 Edw. VII, cc. 3 and 42). Besides the nine
provincial Governments there is the Government of the
Yukon, which is midway between the provincial status
and the status of the Government of the North-Westcm
territories.
§ 2.

THE PROVINCEs AND THE DoMINION

The Dominion is a self-governing Colony in the technical
sense of the terl'h, and the provinces are only parts of such
a Colony, and therefore as entities in the colonial system
the provinces disappeared entirely with the creation of the
Federation. Nothing marks more clearly the position of the
provinces tha.n that .i!he execu.tive head of the province,
the Lieutenant~Governor, js appointed byand paid by the
D.omi:nion. Gox~J;'nm~nt, .. an\lt)le ~egislative enactments of
the P:r&vincialL.eg!s,l,~tures are subject to disallowance by
the-Il@mini.QP-~,~~ment.
Moreover, the Provincial
Government receives no recognition from the Imperial
Government; the Agents-General of the provinces in
London receive none of the official status accorded to the
Agents-General of the Australian states even after federation and to the High Commissioner of Canada ; while the
title 'Honourable' is restricted to Executive Councillors
while such, and to the President of the Council and Speaker
of the Assembly while in office. Then,~again,.for alLpurposes
of law the Governor::General of Canadais, in :virtue of the
In,terpretation Act, 1889, th,e Governor of a Colony> and no
function of a Governor u.n\ler an Imperial Act falls upon
a .. Lieutenant~Governor in a Canadian province. On the
of intention to federate urged by Sir R. Bond's and Sir E. Morris's supporters,
It is doubted locally if a change of position would be beneficial, and as
long as the Colony is prosperous federation is not probable. See also
Prowse, History of Newfoundland, pp. 494, 495.
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other hand, it has been held by the High Court of the Commonwealth 1 that the powers conferred on Governors by
the Fngitive Offenders Act, 1881, are still conferred upon the
Governors of the states, and that the Legislature and the
Executive of the Commonwealth are only a central body
in the sense in which it excludes subordinate bodies when
the Legislature of the Commonwealth has power to legislate,
and perhaps only when it has done so. It is perfectly true
that the provinces retain many powers and a wide sphere of
operations, and they can often be regarded as illustrating
the principles of the law affecting responsible government,
but their position is one of infinitely greater theoretic inferiority to the Dominion than that of the States of the
Commonwealth; it is another matter whe1J1Cr the practical
difference is so great as the theoretical. 2
In the constitution of ~h~ Senato . of the .Do.minion..it.:wa8
eon tern plated providing some. prot{l()tiQ11 for . the il),t~rest8
of the provinces as su.ch. Accordingly the J)Q;tl,l~l}ion was
divided into three se<;~ions, Ontarjo, Quebec, and t,be
Maritime Provinces of Noya §kJOtia..audNe:w.Bruns,wick, . each
with twenty-four members. It was added also that the
number 8hould be left the same if Prince Edward Island
were added, but increased if the Colony of Newfoundland
eame into federation. Then the Imperial Act of 1871
authorized the addition of member8 for the new provinces,
and there are now in all eighty-seven members, including
four each for Manitoba, Saskatchewan, and Alberta, and
three for British Columbia, the territories outside the
provincial area not being represented in the Senate. In
the case of the Hou~:>e gf yOVJ,Ip;01ll:l tll.e plan.adopted :!Yas
to fix the number at sixty-five.J()r.QlJ~b}~(l, ~;n.!l th~11 :to :fi,x
McKelvey v. JJ1engher, 4 C. L. R. 265.
The Canadian Government often refuses to forward provincial repre·
sentations to the Imperial Government. Thus the desire of British
Columbia in 1907-8 for an Imperial Commission to inquire as to Asiatic
immigration was never sent home for consideration. On the other hand,
the resolutions of the Nova Scotia House of Assembly of February 1894
to the abolition of the Upper House were sent home without comment
(d. Ho·u8e of Assembly Jo·urnals, 1894, App. No. 17).
1

2

as
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a numbl:lr_Jgr. Jh!'l ()~ll,<?r provinee,s based on the decennial
Ct'Usus. The original House consisted of 181 members, of
whom eighty-two were for Ontario, nineteen for Nova
Scotia, and fifteen for New Brunswick. The changes in
population, and the addition of new provinces which are
represented in the House of Commons under the Imperial
Act of 1871, have changed the proportions, and there were,
after 1905 saw the addition of two new provinces, then in
the House eighty-six members for Ontario, sixty-five for
Quebec, eighteen for Nova Scotia, thirteen for New Brunswick, ten for Manitoba, seven for British Columbia, four for
Prince Edward Island, four for Alberta, four for Saskatchewan, and one for the Yukon territory. The number is now
221, Alberta havjng seven and Saskatchewan ten members
respectively; automatic change has distressed very greatly
the ·Maritime Provinces and especially Prince Edward
Island, which sees itself at no distant date sure to be left
with no representation at all, and a case has been brought
to decide the claim of the province that the minimum
number given at the time of joining the Union must be
held to continue good for all time: the rejection of this contention 1 has resulted in petitions from the province for the
passing of an amendment to the British North America
Act to secure this result, but so far without any success. 2
It will be seen that there is no really satisfactory federal
chara.cter about this. House. at.. all, and this is one of the
pqints.. .which. show ho\f really di:fl;erent the Canadian Con~~·i~.iro.m..t~,.Q.f ..:th~J;;[:g,!~.t?.c:! s.t~~e,fi,:. ,there is merely
a decided attempt to secure Quebec a definite place, and
nothing more: the threatened extinction of the representation of the province of Prince Edward Island, and the very
small representation of the provinces generally, shows
cl~.~..rly., ....that ... tb..e... wodel of the. Parliament is the unitary
f.~Iliimi~Jltj~.:!iiiit~<~.. .J9~gdom. It may be added
' Cf. Canadian Annual Review, 1908, pp. 593, 594. See Attorney-General
for Prince Edward Island v. Attorney-General for Dominion of Canada,
[1905] A. C. 37 ; 33 S. C. R. 564.
' lbid., 1907, p. 426; 1908, pp. 32 seq.
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that tl:lttS®a.te>.MS. ,,u~~.~:t,W~d.e the. sl}ght!'J.s.t. sjgn of being
l1f,Q:Yi!!<?.!~LJIJ;~er<;~.i=lti: Pn .the contr.axy,~Jh.e
a §t,rgngP:oi~
constant agitation for . its rpform.~ ind,i9~.P~.~ ~:Ui~.~.,~I~arly
that it has no £edeml ch~aGter .at all.
·

st.

§ 3. THE LIEUTENANT-GOVERNOR

As in the case of the Imperial control over the Colonies,
the Dominion control over the provinces is in part secured
by the appointment of the chief executive officer, the
Lieutenant-Governor. He holds office for five years, but
he may be dismissed before that time for reason assigned, 2
which must be communicated to Parliament within a week
if it is sitting, or within a week of its meeting if it is not in
session at the time when the order is made. The officer is
expected to observe the rules of responsible government in
his dealings with the province, and he as a rule does so. It
was indeed contended in the case of Mr. Luc Letellier 3 that a
Lieutenant-Governor was a constitutional monarch, and for
any act done as head of the provincial authority subject
to no control from the Dominion Government. This doctrine
was denounced by Sir John Macdonald, and his view was
approved by the Secretary of State. It is, indeed, obvious
that the Lieutenant-Governor cannot stand towards the
Dominion Government in any other position than does a
Oovcrnor of a Colony to the Imperial Government.
The cases o£ Mr. Letellier and of Mr. Mcinnes 4 which
have been cited above in connexion with the relation of
a Governor to his ministers show clearly the difficulties
of the position where, as in the Dominion, the LieutenantGovernor is normally chosen from the party in power and
knows that he can indirectly help that party at the elections
to the Federal Parliament. For it must be remembered
that Federal ministers frankly intervene in provincial politics,
from which they have most of them graduated to the politics
' Canadian Anmtal Review, 1907, p. 426; 1908, pp. 34-6; 1909, pp.
2213, 226; 1910, pp. 255, 256; above, pp. 588, 589.
' No Court could question the reason; it is a political matter, but
n, cause must be aRsigned to facilitate a parliamentary contest.
3 Parl, Pap., C. 2445.
• Canada Se8s, Pap., 1900, No, 17,f,,
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of the Federation. At the 1908 elections for the Federal
Parliament Mr. Pugsley was expected to carry for the
Federal authorities his former province of New Brunswick,l
and Mr. Fielding did carry his Province of Nova Scotia.
But on the whole, it must fairly be said that the plan has
not worked badly, and that most Lieutenant-Governors 2
are content to work in harmony with the party which may
have a majority in the Legislature, though, especially of
late years, the rule has been for the Federal Government
to have Opposition parties victorious in the Provincial
Legislatures. For example, Ontario under Sir J. Whitney
since 1905 is a great and flourishing province, and in provincial, and also in a measure in Federal politics, it is in
opposition; but. none the less co-operation between the
Governments has been quite satisfactory. It was not until
1903 that a second Conservative province came into existence
in the shape of British Columbia (Manitoba being Conservative since 1900), but since then Conservatism has steadily
advanced, and in 1911 even in Nova Scotia the Opposition
gained ground.
1::hsLJlld,.:v:iew. tlJ,at... the Lieutenant~Governor is a .mere
crEJatlJI'e of the Governor-,GEJne:ral, which was at the bottom
of the disputes on the question of the power to appoint
Queen's counsel and to pardon offenders against provincial
laws and so forth, may· beregar.g!"cL ll!!l eJl.tirely .gone. By
virtue of their commissions from the Governor-General and
by virtue of the terms of the British North America Act
creating the Governments of the two re-separated provinces
and continuing those of the Maritime Provinces, taken in
conjunction with the terms on which British Columbia and
Prince Edward Island joined the Union and the Acts creating
the Provinces of Manitoba, Alberta, and Saskatchewan,
.th~lile>i:s·no·doubt at allabout the .Lieutenant-Governor being
representative of the Queen and having full powers to
1 As a matter of fact New Brunswick went Conservative in the provineial
elections; but in 1903 Mr. Pugsley had been irresistible.
2 So the Lieutenant-Governor of New Brunswick in ] 908 decli!wd 1.o
:tppoint nominees of his beaten Ministry to office.
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perform all the acts for a province which a Governor may
perfor:wfqr -~. golony, .~sf or inf:ltanc.e•. the .a;ppo.if1~.£1el!~ of
officers, the dismiss!ng~of officers, the summoning, proroguing,
and dissolving of Parliaments, and so forth. The power of
pardon is given by local statutes in all the provinces, and
the power of altering the Great Seal is given by Imperial
statute in the case of the new Provinces of Ontario and
Quebec and by local Acts in the old provinces which
joined the Federation, and by the constitutions in the case
of the created provinces.
The real.position .of the .Lie"!lte:n,;:tl1t~G<:rv;<:Jr;r:tor :W.t.hl.he
is the wielder of the executive power of th{) prov~)J.cem its
entirety, just as a Colonial Governor wields .the powe.~,.of
the Colony. Some confusion has crept inJio the discussion
of his position as the result of the vague use of the prerogative. In its widest sense all executive government may
be called a part of the prerogative, but the term is perhaps
more generally applied merely to that portion of the executive
authority which rests not on statute but on the common
law. It may be more convenient to adopt the wider use
of the term, and to ascribe to the Governor of a Colony
and the I~ieutenant-Governor of a province the royal
prerogative, but it must be remembered that the prerogativcR they wield arc those appropriate to a Colony or province,
and, as has been already seen, these prerogatives are not
co-extensive with those of the Crown in the United Kingdom.
When this view is borne in mind, it is easy to see that
Lefroy 1 is wrong in rejecting the arguments of the Ontario
Government in the Lieutenant-Governor's most admirable
dispatch of January 22, 1886,2 those of Mr. Blake in the

..

Legislative Pow.ec in. CJ!1?1adll, .YP:. ~.~-:12; .. If~ }:?:llr ..a?J:!lit~, that
represent the Crown:...:..:.the questwn 1s how far they
do so. But he seems wrong in treating Blake's views as those of Higinbotham; Blake does not say that the executive power is given by the Act
of 1867 in the sense in which Higinbotham held that the Act of 1855 gave
it in Victoria. For incorrect views see the references on p. 106, note 1, and
Lord Granville's dispatch of February 24, 1869, in Canada Bess. Pap., 1869,
No. 16; I.ord Carnarvon's dispatch, January 7, 1875, in Bess. Pap., 1875,
2
Ontario Bess. Pap., 1888, No. 37, pp. 20-22.
No. 7.
1

Lientenant~Governors
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Executive Power Case, 1892, of Mr. Justice Burton in that
case,1 of Mr. Justice Loranger, 2 of Chief Justice Higinbotham,3 and Mr. Justice Kerferd, 4 though both in a Colony
proper and a province the prerogative is rather delegated
than given by legislation, as the Victorian judges thought.
The executive power is vested in the Crown and its representatives : it is not conferred but regulated by law. The
only real question is what prerogatives are necessary for
the provincial form of government, and differences of opinion
as to these matters are of course possible. The decision of
the Privy Council that the provinces were entitled to escheats,
in The Attorney-General of Ontario v. Mercer, 5 is fatal to
any other view than that the Lieutenant-Governor possesses
the provincial ~ecutive authority.
The same principle was also asserted in the case of The
Liquidators of the Maritime Bank of Canada v. The Receiver. General of New Brunswick, 6 when the question at issue was the
priority of the Provincial Government over other simple contract creditors in connexion with the liquidation of that bank.
In connexion with that liquidation the Supreme Court
of New Brunswick decided that the Provincial Government
was entitled to payment in full, in preference both to noteholders of the bank and to other depositors and simple
contract creditors of the bank. The Supreme Court of the
Dominion answered the first question adverselY to the Provincial Government, but agreed with the Supreme Court of
New Brunswick with regard to the second question.
19 0. A. R. 31, at p. 38.
Letters upon 'the Interpretat·iun of the Pcderal Uonstitui'iun, pp. 10, 11.
3
4
14 V. L. R. 349, at p. 397.
Ibid., at pp. 409, 411.
• 8 App. Cas. 767.
• [1892] A. C. 437. Cf. Molson v. Chapleau (188:>), 3 Uu·t. 3f)0, at pp. 36b;
· 366, per Papineau J. ; Reg. v. St. Oathe1·ine' sJYlilling and Lt~mbe1· Co., (1884)
13 0. A. R. 148, at pp. 165, 166; 4 Cart. 192, at p. 207, per Burton J. A. ;
jlfercerv. Attorney-General for Ontario, (1881) 5 S. C. R. 538, at p. 637, per
Ritchie C. J. See also JJ1.aritirne Bank v. 'l'he Queen, 17 S. C. R. 657 ;
(1888) 27 N. B. 351; 'l'he Liquidators of the ~Maritime Banlc v. Receiver·
General of New Brv.nswick, (1889) 20 S. C. R. 695; 27 N. B. :370; Lefroy,
op. cit., pp. 72 seq.
1

2

1279"2
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.Frotil this decision the liquidators appealed to the Privy
Council. It was there argued at length for the appellants
that the effect of the Act of 1867 was to terminate any
direct connexion between the Crown and the provinces ;
the Governor-General of Canada alone represented the
Crown, and the Lieutenant-Governor of each province did
not. Certain portions of the prerogative were given to thQ
Lieutenant-Governors, and such a partial grant was inconsistent with the claim that they represented the Crown
entirely. Otherwise if both the provinces and the Dominion
po::;sessed full prerogative rights, the Crown as representing
the one might contend with the Crown as representing the
other. It was admitted that if the provinces possessed
the rights which the Colony had before 1~67 the priority
would certainly have existed, but the scheme of the Act
of 1867 was to establish a local Executive and Legislature
under a Lieutenant-Governor who was appointed by the
Governor-General and not by the Queen, with functions
different from the old Government and Legislature, and
with powers limited and defined by statute and municipal
in their general character.
On the other hand, it was argued that the true effect of
the Act of 18U7 was to leave the Provincial Governments
and LegiRlatuToH Hupremc within their own spheres, while
tho .Federal Government and Legislature were supreme within
their sphere.
'l'he judgement of tho Privy Council was in favour of tho
respondents. They quoted and approved the decision of
tho Supreme Court of Canada in Reg. v. The Bank o.f Nova
Scotia,! which had held that the Crown as a simple contract
creditor for public moneys of the Dominion deposited with
a provincial bank was entitled to priority over other creditors
of equal degree. They referred to their decision in Exchange
Banlc of Canada v. The Queen, 2 on the ground that they had
' (1885) ll l:l. C. R l, where the Oriental Bank Corporation case, 28
Gh. D. 64, and in re Bateman's Trust, 15 Eq. 355 were followed.
2
(1886) ll App. Ca,s. 157. Cf. as to forfeiture on conviction of felony,
lJttrnphy v. Kehoe, (1891) 21 R. L. 119.
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asserted the same principle of the prerogative of the Queen
being as extensive in Her Majesty's Colonial possessions as
in Great Britain where it was not expressly limited by local
law or statute; in that case they decided that by the
law, the Civil Code and Procedure Code of the Province of
Quebec, the prerogative was limited to the case of the common debtor being an officer liable to account to the Crown
for public moneys collected or held by him. If the prerogative existed it also was available to the provinces, which
would otherwise be reduced to the rank of dependent municipal instrumentalities, but for this contention the Privy
Council was unable to find either principle or authority.
They continued : Their Lordskips do not think it necessary to examine, in
minute detail, the provisions of the Act of 1867, which nowhere profess to curtail in any respect the rights and privileges of the Crown, or to disturb the relations then subsisting
between the Sovereign and the provinces. 1 The object of
the Act was neither to weld the provinces into one, nor to
subordinate provincial governments to a central authority,
but to create a Federal Government in which they should all
be represented, entrusted with the exclusive administration
of affairs in which they had a common interest, each province
retaining its independence and autonomy. That object was
accomplished by distributing, between the Dominion and
the provinces, all powers executive and legislative, and all
public property and revenues which had previously belonged
to the provinces; so that the Dominion Government should
be vested with such of these powers, property, and revenues
as were necessary for the due performance of its constitutional
functions, and that the remainder should be retained by the
provinces for the purposes of provincial government. But,
in so far as regards those matters which, by s. 92, are specially
reserved for provincial legislation, the legislation of each
province continues to be free from the control of the Dominion,
1
'l'his passage serves a;; a useful reminder of the incorrectness of tho
doctrine as developed by Mr. Higinbotham to moan that no instructionB
could be given to a Colonial Governor by the Crown, and asserted by tho
Parliament of Victoria, December 22, 1869; Parliamentary Debates, ix.
2670, 2671. Lefroy, op. cit., p. 121, is quite right in repudiating thi;;
doctrine, but it is not involved in Mr. Blake's view;; or those of Burton J.;
and the Ontario Government.
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aud a::; ::;upreme as it was before the pa::;sing of the Act. In
II odge v. The Queen,! Lord Fitzgerald, delivering the opinion
of this Board, said : ' When the British North Arnerica Act
enacted that there should be a legislature for Ontario, and
that its legislative assembly should have exclusive authority
to make law::; for the province and for provincial purposeH
in relation to the matters enumerated in s. 92, it conferred
powers not in any sense to be exercised by delegation from
or as agents of the Imperial Parliament, but authority as
plenary and as ample within the limits prescribed by s. 92
as the Imperial Parliament in the plenitude of its power
possessed and could bestow. Within these limits of subject
and area, the local legislature is supreme, and has the same
authority as the Imperial Parliament, or the Parliament of
the Dominion.' The Act places the constitutions of all
provinces within the Dominion on the same level; and what
is true with respect to the legislature of Ontario has equal
application to the legislature of New Brunswick.
It is clear, therefore, that the provincial legislature of New
Brunswick does not occupy the subordinate position which
was ascribed to it in the argument of the appellants. It
derives no authority from the Government of Canada~ and
its status is in no way analogous to that of a municipal
institution, which is an authority constituted for purposes
of local administration. It possesses powers, not of administration merely, but of legislation, in the strictest sense of
that word ; and, within the limits assigned by s. 92 of the
Act of 1867, these powerH are exclusive and supreme. It
would require very expres::; language, such as is not to be
found in the Act of 1867, to warrant the inference that
the Imperial Legislature meant to vest in the provinces of
Canada the right of exercising tmpreme legislative power~>
in which the British Sovereign was to have no share.
'J'he Privy Council were of opinion that the case for the
re::>pondents really rested on the fact that the LieutenantGovernor was appointed and could be dismissed by the
Governor-General, but that the argument ignored the fact
that by s. 58 the provincial Lieutenant-Governor wa~>
appointed by the Governor-General in Council by instrument
under the Great Seal of Canada, or, in other words, by the
Executive Government of the Dominion, which was by s. 9
expressly declared to continue and to be vested in the
1

9 App. Cas. 117.
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Queen. There was no constitutional anomaly in an executive
officer of the Crown receiving his appointment at the hands
of a governing body who had no powers and no functions
except as representatives of the Crown. The act of the
Governor-General and his Council in making the appointment
was within the meaning of the statute the act of the Crown,
and a Lieutenant-Go:vernor when ap:eointed was as much
a representative of Her Majesty 1 for all purposes of provincial
government as the Governor-General himself was for all
purposes of Dominion government.
The Privy Council added that ss. 109 and 126 of the Act
specified the revenues reserved to the provinces. If the Act
had severed the Crown and the provinces, the provisions in
these Acts tha~ the territorial revenues should belong to the
provinces would not be consistent with their remaining vested
in the Crown, but it had been held in several cases that all
the subjects described in s. 109 were vested in Her Majesty
as the sovereign head of each province; and s. 126, which
embraces provincial revenues other than those arising from
territorial sources and includes all duties and revenues
raised by the provinces in accordance with the provisions
of the Act, was expressed in language which favoured the
right of the Crown, because it described the interests of the
provinces as a right of appropriation to the public services.
Seeing, therefore, that the successive decisions of the Board
in the case of territorial revenues were based upon the
1
Cf. his assent as the assent of the Crown in Theberge v. Landry,
2 App. Cas. 102, at p. lOS; Lefroy, op. cit., pp. 92 seq. In Molson v.
Lambe, M. L. R. 2 Q. B. 381, 1 S. C. 264, the objection was actually taken
to a Provincial Act that it ran in the name of the Queen, but it was
abandoned before the Supreme Court, 15 S. C. R. 25:~. But in Lenoir
v. Ritchie, 3 S. C. R. 575, the Supreme Court denied that the assent of
the Lieutenant-Governor to a Provincial Act authorized the appointment
of Queen's Counsel and the grant of precedence, overruling the Supreme
Court of Nova Scotia (Canada Sess. Pap., 1877, No. 86). And in 1875 the
Minister of Justice said the use of the Queen's name in the Acts was improper
(Provincial Legislation, 1867-95, p. 99). There is no difference in the
form of enactment by Queen or Lieutenant-Governor; .Jenks, Government
of Victoria, p. 245, is wrong in this regard. Of. above, p. 458, n. 1.
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general recognition of Her Majesty's continued sovereignty
under the Act of 1867, it appeared to the Privy Council
that so ·far as regards vesting in the Crown the same
consequences must follow in the case of non-territorial
provincial revenues. 1
It is important to notice that the position of LieutenantGovernor and his functions cannot be affected by any
Canadian Act whatever, not excepting a Federal Act, for
the power to alter the constitution given by the British North
America Act to each provincial legislature does not extend to
altering the provisions of the Imperial Act regarding the position of Lieutenant-Governor, and the Dominion Parliament
has no expresR or implied authority to affect the conE>titution
of a province. But it iR no alteration of th~position of the
office merely to confer on him fresh power and duties. 2
On this subject there has been a good deal of discussion
by Ministers of Justice in Canada. Thus in 1887 an Act of
Manitoba (48 Viet. c. 2) respecting the Lieutenant-Governor
was disallowed. 3 'L'hat Act created the Lieutenant-Governor
and his successors a corporation sole, required that all bonds,
recognizances, and other proceedings at law should be taken
in the name of his office and be recovered by him in his name
of office and Rhould not vest in him personally. It empowered
him to create deputies to sign marriage licences, money
:warrants, letter:-; patent of incorporation, licences to incorporate companies, &c., and commissions under any Act of
the Legislature. Sir John Thompson held that the making
1

What would happen if the Dominion, the Province, and the Imperial
Government were all creditors of a Canadian bank and there were insufficient assets to pay them all ? There is no authority, but counsel in this
case before the Supreme Court of New Brunswick answered that they
would share ]JI'O mta, which seems good sense; see 27 N. B. 379, at p. 385.
This case is not really so opposed to the view of Fournier J., in AttorneyGeneral of British Columbia v. Attorney-General of Canada, 14 S. C. R. 343, at
p. 363, as Lefroy, p. 82, suggests. The Crown is one, but has different
n,spects ; cf. the Privy Council in Dominion of Canada v. Provinr,e of
Ontario, [1910] A. C. 637, at p. 641l.
2
Lefroy, Legi8lat:ive Power in Oanadn, pp. 100-12, 2il\l, 29i'i, 2911.
• Provincial Legislation, 18o7-·!lll, p. 821.
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of the Lieutenant-Governor a corporation sole, and allowing
him to appoint deputies, were ultra vires, and the same fate
befell a Quebec Act on the same subject (49 & 50 Viet. c. 98).1
In 1889 a discussion was carried on on this topic between
Sir J. Thompson and Mr. Oliver Mowat, Attorney-General
of Ontario, regarding the validity of the Ontario Act (51
Viet. c. 5) regarding the executive authority in the Province.
He thought the whole Act conflicted with the Bt·itish North
America Act, s. 92 (1), and he particularly objected to the
assumption of pardoning powers over provincial offences.
Mr. Mowat totally dissented, and argued that the legislature
could not merely alter or abolish the powers (which
Sir J. Thompson admitted), but could add to them,
and he remarj:ed that the remission of penalties had
already by law {48 Viet. c. 13, s. 16 (3)) been entrusted
to .the Lieutenant-Governor. 2 It was afterwards agreed to
take the matter before the Courts, and it was so taken,
and the validity of the Act was upheld both in the
Ontario Supreme Court, 3 the Court of Appeal, 4 and in the
Supreme Court of Canada, 5 but the grounds were in the main
that as the Act purported only to legislate so far as the
legislature had authority-a phrase frequently 6 adopted to
render valid doubtful Acts-it might well be valid, without
determining whether every power claimed in it was actually
valid. Accordingly a Quebec Act of 1889 (c. 12) on the same
head was left in operation, 7 a Manitoba Act of 1890 (c. 15),8
and a New Brunswick Act of 1889 (c. 7) 9 were allowed to
stand, and since then the provinces all include in their Revised
Statutes, or Acts respecting the office of Lieutenant-Governor;
analogous stipulations. The matter was discussed again 10 in
connexion with a British Columbia Act, 62 Viet. c. 16, which
2
1 Provincial Legislation, 1867-95, pp. 314, 3:38.
Ibid., pp. 206-10.
• Attorney-General of Canada v. Attorney-General of Ontario, 20 0. R. 222.
' 19 0. A. R. 31.
• 23 S. C. R. 458. Gwynne .J. (at p. 475) dissented and held the Act
ultra vires as an alteration of the position of Lieutenant-Governor forbidden
by s. 92 (1).
• Cf. Boyd C., in 20 0. R. 222, at p. 24G.
8
7
Provincial Legislation, 1887-95, p. 432.
Ibid., P• 929.
10
• Ibid., p. 752.
Ibid., 189()-1900, p. 13:3.
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gave the pardoning power, but that was allowed to remain
in operation.
It is laid down by Lefroy 1 that as a normal rule executive
power 2 and legislative authority are co-ordinate, i.e. that
the legislature can deal with the mode of exercise of the
executive power in its whole extent, not that it creates
that power, and this is clearly the case with regard to
the Lieutenant-Governors, who derive all their authority
from their commissions which do not confer on them
any other powers than those expressly given by the Act
of 1867, and those necessarily pertaining to the office,
for the Governor-Genera] cannot delegate any other powers
than those. It should be noted that prior to 1878 it was
the custom for the Crown to delegate powe._s of proroguing
and dissolving the provincial legislature. This provision
Mr. Blake in 1876 represented as needless and undesirable, as
the powers existed already virtute officii, a view in which the
Imperial Government acquiesced, omitting the power from
the letters patent issued for Lord Lorne. The Crown could
of course delegate other than provincial prerogatives, e. g.
a11ow Lieutenant-Governors to pardon criminals under
Canadian law in each province, but this is not done. On
the other hand, the legislatures cannot regulate or confer
any executive powerR Rave those on matters within their
seope, as, for instance, the right to remit penalties imposed
hy provincial laws.
' Op. cit., pp. 123 seq. Cf. The Qu,een v. Pattee (1871), 50. P.R. 292, at
p. 2!l7; the Exewtive Power Case, 20 0. R. 222; 19 0. R. 31; 23 S. C. R. 458.
2
The prerogative and executive power are sometimes used as convertible
terms (e. g. by Barton, JJf elb(mrne Federal Debates, pp. 2253, 2254 ; Quick
and Garran, Constitution of Commonwealth, p. 406; cf. pp. 4 72, 707 ; and the
Ontario Government, Sess. Pap., 1888, No. 37); sometimes the prerogative
is restricted to the discretionary power of the Crown as opposed to power
regulated or granted by statute. Cf. Anson, Law of the Constitution•, n.
i. 3; Dicey, Law of the Constit1ttion1 , pp. 420 seq, In any case, prerogative
means more than executive power, for there is a judicial prerogative and
a legislative prerogative also. A Governor has a full delegation of executive
authority as regulated or granted by statute, hut not necessarily of other
cxer>utive authority.
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4. THE LEGISLATIVE PowERS oF THE DoMINION
AND THE PROVINCES

It appears to have been the intention of the framers of
the Constitution of the Federation 1 to devise a plan in which
there should be no overlapping of authorities : that is, at
least, a conclusion which has been derived from the fact that,
save as regards education and immigration and agricultme,
they seem to have thought that conflicts were impossible,
and so made no provision regarding them. The distribution
of legislative power is set out in detail in the following
sections of the British North America Act, 1867 : 2
VI.-DI!iTRIBUTION OF LEGISLATIVE PowERS

Powers of the Parliament
91. It shall be lawfulfor the Queen, by and with the Advi0e

and Consent of the Senate and House of Commons, to make
Laws for the Peace, Order, and good Government of Canada,
in relation to all Matters not coming within the Classes of
Subjects by this Act assigned exclusively to the Legislatures
of the Provinces; and for greater Certainty, but not so as
to restrict the Generality of the foregoing Terms of this
Section, it is hereby declared that (notwithstanding anything
in this Act) the exclusive Legislative Authority of the Parliament of Canada extends to all matters coming within the
Classes of Subjects next hereinafter enumerated 3 ; that is
to say,-

Jt/See Sir

J. Macdonald, Confederation Debates (1865), p. 32.

~~~l9J2JL~i?I,!H:\l!/,-l}ti1J:ies on the Act ar() ~~ill Wheeler,Oonfederation
fJ!:..11Ju~ll,~iJ;Q:y,,1,~ffJielaJ;iwJ;'<;J.Wer ip,,.Qg,nad.a, J:ntt both works. are prac2

tically fifteen years old. The leading cases up to 1896 are printed in
Cartwright, (lases on the British North America Act (5 vols,).
• See Canada Revised Statutes, 1906. Divorce is the chief subject on
which no legislation has been passed.
The term 'exclusive ' merely applies to exclusion of provincial authority.
This is now definitely decided, though at one time doubted; see Draper
C. J., in Reg. v. Taylor, 36 U. C. Q. B. 183; Chauveau J., in Holmes v.
Temple, (1882) 8 Q. L. R. 351. The Royal, 9 Q. L. R. 148, is also cited in
this sense, but this is an error, for the Canadian Act, 36 & 37 Viet. c. 129,
which altered s. 189 of 17 & 18 Viet. c. 104, was legalized by the permission
to alter that Act given ins. 547 of the Act itself as regards registered vessels,
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1. The Public Debt and Property.
2. The Regulation of 'rrade and Commerce.
3. The raising of Money by any Mode or System of Taxation.
and Lcfroy, op. cit., p. 212, note 2, is mistaken on this point. On the other
hand, sec Smiles v. Belford, (1876) 23 Gr. 590; 1 0. A. R. 436; Routledge
v. Low, (1868) 3 H. L. 100; Tai Sing v. Maguire, (1878) 1 B. C. (Irving),
nt p. 107 ; ex parte Worms, 221... C. .T. 109, at p. 111, per Dorion C. J. ; Reg.
v. 'l'he College of Physic·ians and Surgeons of Ontario, 44 U. C. Q. B. 564 ;
111etherell v. 'l'he JJ1 edical Council of British CoZ,umbia, ( 1892) 2 B. C.(Cassidy),
n,t p. 189. See also City of Frede1·icton v. The Queen, (1880) 3 S.C. R. 505, at
pp. 529, 530 ; Attorney-General of Canada v. Attorney-General of Ontario,
(1890) 20 0. R, at p. 245; the Thrasher Case, (1882) 1 B. C. (Irving), at
p. 214.; ex parte Renau.d, (187il) l Pugs. 293, at p. 274; Merchants' Bank of
Oanada v. Gillespie, (1885) 10 S. C. R 3Ei (this case is wrongly decided,
for the Companies' Act of 1862 did not apply to the 'Colonies); and the
copyright controversy in Part V, chap. viii; Canada Sess. Pap., 1875,
No. 28; 1890, No. 35; 1892, No. 81; 1894, No. 50; Cornewall Lewis,
Government of Dependencies, pp. 91, 92, 155, 156 ; Bourinot, Canadian
Law T1:meB, ix. 193 seq.; Lefroy, op. cit., pp. 208-31. The Colonial Laws
Val·idity Act, 1860, applies beyond doubt to the provinces, if for no other
reason than that it applies to the Dominion and a fortiori to the provinces,
but it is also to he remembered that it is merely a statutory statement (and
limitation) of the common htw rule, that a subordinate legislature is subject
to the paramount pow11r of tlw power which created it.
.It nuty be >tdded thn.t the inter1wetation of the Act of 1867 is in some
degreo nided by tho course of legislation in the Dominion and the provinces,
but neither Dominion nor province can authoritatively interpret the terms
of the Act ; see Lefroy, op. cit., pp. 233 seq.
Compamtivcly little i;,~ hm1rd of sovereignty as regards Canada and the
provinces in the m1ses: Gwynne J., indeed, 4 S. C. R. 215, at pp. 346, 347,
declared that the Dominion Parliament alone had sovereign power, but
Ritchie C. ,J. (ibid., pp. 238 seq.), declared that both province and Dominion
had a legislative sovereignty (Lefroy, pp. 252, 253). The older eases (Tai
Sing v. JJfaguire, (1878) 1 B. C. (Irving), at p. 108; Reg. v. Wing Chong,
(1885) 2 B. C. (Irving), at pp. 161, 162; Reg. v. The Gold Commissioners
of Victoria District, (1886) 2 B. C. (Irving), at p. 260), which asserted limita·
tions on the powers of the provinces resting on implied restrictions by the
operation of (non-existent) treaties, or the rule of uniform treatment of
citizens, are of no weight. The statutes of the provinces, therefore, must
be read as presumably v11lid (Lefroy, pp. 260-9). The provinces within
the limit of these powers can act as they please ; they are not bound by
any conRideration of propriety excepL Lheir own judgement., and they can
n.ffect. privn.t.c rights afl they deem desirable. The American doctrine of the
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4. The borrowing of Money on the Public Credit.
5. Postal Service.
6. The Census and Statistics.

7. Militia, Military and Naval Service, and Defence.
8. The fixing of and providing for the Salaries and Allow-

ances of Civil and other Officers of the Government
of Canada.
9. Beacons, Buoys, Lighthouses, and Sable l8land.
sanctity of contracts has been invoked in Canada (The Grand Junction Raaway Co. v. The Corporation of Peterborough, (1883) 8 S.C. R. 86, at p. 100;
in re Clay, (1886) 1 B. C., (Irving) at p. 306), but it was once and for all
settled by the decision in L'Union St. Jacqttes de Montreal v. Belisle, (1874)
6 P. C. 31, where one judge of the Lower Court had quoted the doctrine
(20 L. C. J. 29, at p. 38); re Goodhue, 19 Gr. 366; Canadian Law Journal,
N. S., ix. 1.2; Municipality of Cleveland v. Municipality of JYielboume,
4 L. N. 277; re Mc~owell and the Town of Palmerston, (1892) 22 0. R. 563;
Licence Comm!:ssioners of Prince Edward County v. County of Prince Edward,
(1874) 26 Gr. 452; Kelly v. Sullivan, 2 P. E. I. 34; 1 S. C. R. I. So also
the Dominion can pass a retrospective taxation Act; Attorney-General of
Canada v. Foster, (1892) 31 N. B. 153 (in that case there was no antecedent
resolution to warn the taxed person: in ex parte Wallace & Co., (1892)
13 N. S. W. L. R. 1, the Court upheld the practice of collecting new duties
from the date of the resolution of the Legislative Assembly.
Partial invalidity is possible without complete rejection, if the invalidity
can be separated, but not if otherwise; cf. Privy Council Report on Liquor
Licence Laws of 1883-5 in 4 Cart. 342, note 2; McKilligan v. Machar,
(1886) 3 M. R. 418; Allen v. Hanson, (1890) 16 Q. L. R., at p. 64; 18
S. C. R. 667, at p. 673. Moreover, limiting phrases-' so far as the legislature has power thus to enact '-are adequate to render valid dubious enactments ; Attorney-General of Canada v. Attorney-General of Ontario, 20 0. R.
222, at p. 246; 19 0. A. R. 31, at p. 40; 23 S. C. R. 458, at p. 471 ; and cf.
re Windsor & Annapolis Railway Co., 4 R. & G. 312.
An Act which is invalid can impose no rights or duties, and it does not
require first to be formally set aside before it is treated as a nullity; Bourgoin
v. Chemin de Fer de Montreal, (1880) 5 App. Cas. 381 ; Theberge v. Landry,
(1876) 2 App. Cas. 102; Lenoir v. Ritchie, 3 S.C. R. 575, at pp. 624,625; and
it seems to be clear law that the Court can take note of the unconHtitution·
ality on its own initiative. Valin v. Langlois, (1879) 5 Q. L. R. l, at p. 1(),
per Meredith C. J.; contra, Stuart J., in Belanger v. Oaron,(1879) 5 Q. L. R.,
at p. 25. In some cases there may be estoppel, but the instanceR are not
conclusive; see Ross v. Guilba'Ult, (1881) 4 I~. N. 415; For.syth v. Hury,
(1885) 15 S. 0. R. M3; McCaffrey v. Ball, (1889) 34 L. C.•J. 91 ; Ross v.
The Canrula Agrir:11lt11ml Insnranre C'o., (1RR2) !i L. N. 2:J; LPfroy, p. 260,
note l.
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10. Navigation and Shipping.
11. Quarantine and the Establishment and Maintenance
of Marine Hospitals.
12. Sea Coast and Inland Fisheries.
13. Ferriesbetween a Province and any British or Foreign
Country or between Two Provinces.
14. Currency and Coinage.
15. Banking, Incorporation of Banks, and the Issue of
Paper Money.
16. Savings Banks.
17. Weights and Measures.
18. Bills of Exchange and Promissory Notes.
19. Interest.
20. Legal Tender.
21. Bankruptcy and Insolvency.
22. Patents of Invention and Discovery. 1
23. Copyrights.
•
24. Indians, and Lands reserved for the Indians.
25. Naturalization and Aliens.
26. Marriage and Divorce.
27. The Criminal Law, except the Constitution of Courts
of Criminal Jurisdiction, but including the Procedure
in Criminal Matters.
28. The Establishment, Maintenance, and Management of
Penitentiaries.
29. Such Classes of Subjects as are expressly excepted in
the Enumeration of the Classes of Subtects by this
Act assigned exclusively to the Legislatures of the
Provinces.
And any Matter coming within any of the Classes of Sub·
.iects enumerated in this Section shall not be deemed to come·
within the Class of Matters of a local or private Nature
comprised in the Enumeration of the Classes of Subjects
by this Act assigned exclusively to the Legislatures of the
Provinces.

Exclusive Powers of Provincial Legislatures
92. In each Province the Legislature may exclusively make
Laws in relation to Matters coming within the Classes of
Subjects next hereinafter enumerated : that is to say,1

The Parliament has dealt with trade marks by 42 Viet. c. 22 ; see
Standard Ideal Company v. Standard Sanitary Manufacturing Company,
[UH 1] A. C. 78, at p. 84 ; Partlo. v. Todd, 17 S. C. R. 196; Boston Rubber
Shoe Co. v. Boston Rubber Co. of ~Montreal, 32 S. C. R. 315.
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1. The Amendment from Time to Time, notwithstanding

anything in this Act, of the Constitution of the Province, except as regards the Office of LieutenantGovernor.
2. Direct Taxation within the Province in order to tho
raising of a Revenue for Provincial Purposes.
3. The borrowing of Money on the sole Credit of th~:
Province.
4. The Establishment 1md Tenure of Provincial Offices and
the Appointment and Payment of Provincial Officers.
5. 'l'he Management and Sale of the Public Lands belonging to the Province and of the Timber and Wood
thereon.
6. The Establishment, Maintenance, and Management of
Public and Reformatory Prisons in and for the
Province.
7. The EstaMishment, Maintenance, and Management of
Hospitals, Asylums, Charities, and Eleemosynary
Institutions in and for the Province, other than Marine
Hospitals.
8. Municipal Institutions in the Province.
9. Shop, Saloon, Tavern, Auctioneer, and other Licences
in order to the raising of a Revenue for Provincial,
Local, or Municipal Purposes.
10. Local Works and Undertakings other than such as arc
of the following classes :a. Lines of Steam or other Ships, Railway::.:, Canals,
Telegraphs, and other Works and Undertakings connecting the Province with any other or others of
the Provinces, or extending beyond the Limits of the
Province:
b. Lines of Steam Ships between the Province and
any British or Foreign Country:
c. Such Works as, although wholly situate within
the Province, are before or after their Execution
declared by the Parliament of Canada to be for the
general Advantage of Canada or for the Advantage of
Two or more of the Provinces.
11. The Incorporation of Companies with Provincial
Objects.
12. The Solemnization of Marriage in the Province.
13. Property and Civil Rights in the Province.
14. The Administration of Justice in the Province, including the Constitution, Maintenance, and Organization
of Provincial Courts, both of Civil and of Criminal
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.Jurisdiction, and including Procedure in Civil Matters
in those Courts.
Hi. The Imposition of Punishment by Pine, Penalty, or
Imprisonment for enforcing any Law of the Province
made in relation to any Matter coming within any of
the Classes of Subjects enumerated in this Section.
1u. Generally all Matters of a merely local or private
Nature in the Province.

Education
93. In and for each Province the Legislature may exclu:-;ively make Laws in relation to Education, subject and
a(wording to the following Provisions : (1) Nothing in any such Law shall prejudicially affect any
Hight or Privilege with respect to Denominational Schools
which any Class of Persons have by Law i:a the Province at
the Union:
(2) All the Powers, Privileges, and Duties at the Union
by Law conferred and imposed in Upper Canada on the
Separate Schools and School Trustees of the Queen's Roman
Catholic Subjects shall be and the same are hereby extended
to the Dissentient Schools of the Queen's Protestant and
Homan Catholic subjects in Q'uebec: 1
(3) Where in any Province a System of Separate or DisHentient Schools exists by Law at the Union or is thereafter
cc:tabliRhed hy the Legislature of the Province, an Appeal
:-;hall lin to the Governor-General in Council from any Act
or Deei:-;ion of any Pn)Vincial Authority affecting . any
Hight or Privilege of the Protestant or Roman Catholic
Minority of the Queen's Subjects in relation to Education :
(4) ln ea:::e any such Provincial Law as from Time to
Time seems to the Governor-General in Council requisite for
the due Execution of the Provisions of this Section is not
made, or in case any Decision of the Governor-General in
Council on any Appeal under this Section is not duly executed
by the proper Provincial Authority in that Behalf, then and
in every such Case, and as far only as the Circumstances of
each Case require, the Parliament of Canada may make
remedial Laws for the due Execution of the Provisions of
this Section and of any Decision of the Governor-General in
Council under this Section. 2
' ·On the school system of the province there is a very copious literature
issued by the Government of Ontario in its Sess. Pap. annually.
2
No such legislation has ever been passed.
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Uniformity of Laws in Ontario, Nova Scotia, and New
Brunswick
94. Notwithstanding anything in this Act, the Parliament
of Canada may make Provision for the Uniformity of all or
any of the Laws relative to Property and Civil Rights in
Ontario, Nova Scotia, and New Brunswick, and of the Procedure of all or any of the Courts in those Three Provinces,
and from and after the passing of any Act in that Behalf the
Power of the Parliament of Canada to make Laws in relation
to any Matter comprised in any such Act shall, notwithstanding anything in this Act, be unrestricted; but any
Act of the Parliament of Canada making Provision for such
Uniformity shall not have effect in any Province unless and
until it is adopted and enacted as Law by the Legislature
thereo£.1
.A.g1·iculture and Immigration
95. In each Province the Legislature may make Laws in
relation to Agriculture in the Province, and to Immigration 2
into the Province : and it is hereby declared that the Parliament of Canada may from Time to Time make laws in
relation to Agriculture in all or any of the Provinces, and to
In:unigration into all or any of the Provinces; and any Law
of the Legislature of a Province relative to Agriculture or to
Immigration shall have effect in and for the Province as long
and as far only as it is not repugnant to any Act of the
Parliament of Canada.
The expectations, if they rea.lly held them-for s. 91 (16)
seems to show that they realized the prospect of conflict-of
the framers of the Act have not been realized. T},lt:J~!llm~bcr
of .ca~s..whicl:L...have . been raised and decided on the Act i~:>
i!>lmg..st . app.aJling.,... a:nd it .is really a eerioue .rnat.ter for con~tion.:w:hen the~J,dvantftges ofthe form of federal governm~nt .aro. considered. Indeed, the complication resulting
was one of the main reasons why the framers of the Union
of South Africa definitely decided to a bandon any idea of
having provinces in that country.
There is only one really ruling principle of interprcta.tion
which has been adopted by the Privy Council in its many
1

This action has never been taken; see Lcfroy, op. cit., pp. 3i5, note l,
575, note 2.
: This power has been practically never successfully exercised.
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most important judgements regarding these cases. It is
that the British North America Act is to be regarded as
a, British statute and to be interpreted as such a statute,
that is, to give all its parts their natural sense when read in
conjunction, and not to limit the interpretation of the whole
by any theory of federal government. It is all the more
important to lay stress on this principle, because exactly
the opposite principle has, as we shall see, been accepted
by the High Court of Australia for the interpretation of the
Commonwealth Constitution, and the majority of that Court
maintain their views despite the reasoned dissent of the
Privy Council in the case of Webb v. Outtrim.1 It is characteristic tha.t while that case has been disregarded by the
majority of the High Court of the Commonw~alth it has been
followed in Canada, and has been used to upset the decisions
often repeated in the Ontario Courts,2 and, by a curious
iwny of fate, quoted by the Chief Justice of the Commonwealth as being an accepted part of the law of Canada, that
no municipal or pr~vincial authority could tax the salary
of a federal officer, as that would be to interfere with a federal
im;trumentality, a course forbidden, not indeed by the expret>8 term::; of the Act, but by the nature of a federation.
But a federation which has a rigid constitution and is a
:-;overeign power nluNt be interpreted in a very different way
from one which is a dependency, and in which, moreover,
the federal government possesses what the federal power in
the United States has not-the power of disallowing the
Acts of the provinces. It is true that the Commonwealth
Court has recognized the latter difference, and used that
a::; their justification for disregarding the cases decided as
regards Canada, on the ground that the Commonwealth
1
Ll907J A. U. 81, dissenting from D'Emden v. Pedder, l C. L. R. 91, and
lJealcin v. Webb, 1 C. L. R. 585. For the rejection of the Privy Council's
view, see 4 C. L. R. 1087; below, pp. 824 seq. For the general principles
of interpretation, s.~~ef~d.';~!,g,£~£~~~~~"!~.~~,i~.Q~iJltl"'~l,st~q. ·.
2
Leprohon v. City of Ottawa, 40 U. C. Q. B. 478; 2 0. A. R. 522. As
Lefroy, p. 671, pointed out, it was inconsistent with Bank of Toronto v.
Lambe, 12 App. Cas. 575, and the Supreme Court reversed it in Abbott
v. City ofSt .•John, 40 S. C. R. 5!)7. See also Lefroy, pp. xliii-lxx.
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cannot disallow state laws : the obvious answer is that it
can ask the Imperial Government to do so, and that Government would have no hesitation in doing so if the Act violated
in any way the Imperial compact.
The principle determining the whole rna tter was indeed
clearly laid down by the Privy Council in the case of Bank of
Toronto v. Lambe/ in which it was held by the Privy Council
that the Legislature of Quebec has power to impose a direct
tax, under s. 91 (2) of the British North America Act, on incorporated companies doing business in the province. The
argument was there raised that the tax might be so heavy
that it would defeat the Dominion power to incorporate
companies at all, and such arguments had been used successfully in the United States Courts. The Privy Council dis• the mark:missed it as beside
·. People who are trusted with the great power of making
laws for property and civil rights may well be trusted to
levy taxes : they have to construe the express words of an
Act of Parliament which makes an elaborate distribution
of the whole field of legislative authority between two
legislative bodies, and at the same time provides for the
federated provinces a carefully balanced constitution under
which no one of the parts can make law for itself except
under the control of the whole acting through the GovernorGeneral. And the question they have to answer is whether
one body or the other has power to make a given law. If
they find that on the due consideration of the Act a legislative
power falls within s. 92, it would be quite wrong of them
to deny its existence because by some possibility it may
be abused or may limit the range which otherwise would be
open to the Dominion Parliament. 2
The problem, then, is how to give each section a fair meaning, and neither to aggrandize the Dominion at the cost of
the provinces, nor to make the Dominion helpless to carry
out its fundamental purposes. A few examples will illustrate
the main lines of solution.
1
12 App. Cas. 575, followed in Fortier v. Lambe, 25 S. C. R. 422. Thi::;
case was cited with approval in Peterswald v. Bartley, 1 0. L. R. 497, and
distinguished in Dealcin v. Webb, 1 C. L. R. 585.
2
Cf. The Liquidators of the Maritime Bank of Uanada v. 'l'he Recei'/Jer·
General of New Brunswick, [1892] A. C. 437, at pp. 441-3.
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(a) Election Petitions

'l'hus it was held in Valin v. Langlois? by the Supreme Court
of Canada, that though the power to legislate for the constitution of civil Courts and procedure in the provinces
is exclusively provincial, the Dominion Parliament could
impose on the superior Courts of the provinces the duty of
trying election petitions, and the Privy Council were unwilling
even to give leave to appeal 2 from the decision, partly on
the ground, which led to the later decision that the Privy
Council will not hear electoral appeals from even the Supreme
Comt, viz. the disadvantage to the province and Dominion
of delay in settling such a case. 3
(b) 'l'he 'l'ernpo1·alities F'nnd •

In the ca~-Je of the question of the temporalities fund of
the Scottish Church in Canada, in part a reminiscence of the
old church lands, the Quebec Legislature endeavoured to
repeal an Act of the old united province, but the attempt
waB hold void on the ground that only the Canadian Federal
Legislature could effect such a repeal, and that it was an
attempt to alter substantially the class of persons interested
in the corporate funds, and not merely to limit the operations
of a corporation carrying on business in the province. 4 On
the other hand, tho Alberta Legislature could regulate the
medical practice in Alberta, though the College of Physicians
and Surgemm of the North-West Territories had not been
dissolved under s. 16 (3) of the Alberta Act (4 & 5 Edw. VII.
c. 3). 5
(c) The Liquor Traffic
The liquoT question has given rise to particularly intricate
troubles, and in this case the matter has been rendered
more difficult by the angry feelings liquor questions have
1

3 S. C. R. l, on <tppeal from Quebec, 5 Q. L. R. 1.
" 5 App. Cas. 115.
3
Glengany case, Kennedy v. Purcell, July 7, 1888. See 14 S. C. R. 453,
1
DolFi~ v. The Temporalities Board, 7 App. Cas. 13f\.
' [,ajferty v. L-incoln, 38 S. C. R. G20.

CHAP. I]

THE DOlVIINION OF CANADA

675

always excited in Canada as elsewhere. 1 In 1874 Ontario
legislated (c. 32) to provide that a licence was needed under
the Act to authorize the sale of liquor in the province. This
Act was declared ultra vires by the Supreme Court of Canada : 2
they denied that it was direct taxation, and they thought it
was fundamentally different from the power to impose licence
duties on shops, saloons, taverns, &c., given to the provinces
by s. 92 (9), and that it infringed on the power of Canada to
regulate commerce. In 1897 the decision was reversed in
The Brewers' and Maltste1·s' Association case, 3 where the
Privy Council held that similar licence duties on brewers
were a direct tax authorized by s. 92 (2), and that in any
case their imposition was a legitimate exercise of the power
to impose licenc.e duties, and therefore valid under s. 92 (9).
In 1878 ( 41 Viet. c. 16) the Dominion Parliament legislated
to encourage temperance : if the Act is brought into force in
any county or town in the Dominion, it becomes illegal to Eell
intoxicating liquors except wholesale or for certain limited
purpd'ses, and in the excepted cases the sale is strictly regulated, sales in violation of the law are criminal, and for the
third offence and any subsequent one imprisonment is
legitimate. The Act was declared ultra vires in the City of
Fredericton case by a New Brunswick Court in 1879,4 but
was approved by the Supreme Court 5 and the Judicial
Committee, which showed that as it did not raise revenue
it could not fall under s. 92 (9) of the British North Ameriect
Act, and that it was really a regulation similar to a regulation
for the prevention of the use of noxious poison, being thu:,;
for order and good government, but not an exercise of any
specified power such as the trade and commerce power under
s. 91 (2), as Ritchie C. J. held in the Supreme Court. This
See, besides Wheeler and Lefroy, Quick and Garran, Constitut-ion of
Commonwealth, pp. 544 seq.
• Severnv. The Queen (1877), 2 S.C. R. 70. Cf. Reg. v,Ju~:!lices of King's
County, 2 Pugs. 535, a decision on the New Brunswick Act,, 36 Viet. c. 10.
See on the whole question, Wheeler, Confederation Law of Canada, pp. 144
SClh 1042 seq. ; Lefroy, op. cit., pp. 372 sec1-o 401 seq.
• [1897] A. C. 231.
• (1879) 3 P. & B. 139.
• 3 S. C. R. 505.
1
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point was left unsettled in Russell v. The Queen,! but decided
definitely in 1896. 2 Moreover, the measure was not merely
local: it might be applied only in a certain locality, but its
aim wasgeneral, and not limited to one part of Canada so as
to be purely local legislation, which is reserved by s. 92 (16)
to the provinces. This decision led to the passing of the
Federal Act of 1883 (46 Viet. c. 30), which provided a general
licensing system throughout the Dominion. But this Act
was not destined to pass unchallenged, for in the case of
Hodge v. 'Jlhe Queen 3 it was held by the Privy Council that
it waB perfectly within the power of the Ontario Legislature
to enact provisions for the licensing of taverns and the regulation of licensed premises, and as a consequence the Canadian
Parliament referred under the provisions of. an Act of 1885
the construction and validity of the Act of 1883 and an
amending Act of 1884 (47 Viet. c. 32) to the Supreme Court
and Privy Council, which declared them ultra vires except
so far atl they were merely ancillary to the Act of 1878,
and except perhaps so far as they dealt with wholesale and
'vetJsel' licencefol. 4 The ground seems to have been that tho
Acts regulated the trade as a municipal matter and made
the not proceeds payable to the municipalities.·
In 1893 the Supreme Court were asked to advitle as to
whether the province::; could prohibit the sale of liquor, or its
manufacture, or its irnporta tion. It was also asked whether the
Sftlc could be prohibited in such parts of the province in which
tho Canada Temperance Act was not in operation, and they
were asked to say if sale in retail could be forbidden if wholesale sale could not be forbidden, especially with regard to an
Ontario Act passed in 1890 (53 Viet. c. 56), and explained
by one passed in the following year. The Supreme Court 5
1
Russell v. The Queen, (1882) 7 App. Cas. 829; see also a list of the
eases in Canada Sess. Pap., 1883, No. 80; 5 Cart. 663, 664, 668, 669.
2
Attorney-General for Ontario v. Attorney-General for the Dominion and
Brewers' Association of Ontario, [1896] A. C. 348.
" 9 App. Cas. 117 ; Sulte v. Oity of Three Rivers, ll S. U. R. 25.
' Sec 48 & 49 Viet. e. 74; Lcfroy, pp. 383, 403; Canada Sess. Pap., 1885,
6
No. 85; 4 Cart. 342, note 2.
24 S. C. R. 170.
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was much divided in opinion ; three judges out of five held
that the provinces had none of the powers suggested, but
two thought that they had all except the power to prohibit
manufacture and importation. The Judicial Committee 1
held that the Act of Ontario was valid except in the parts of
the province where the Canada Temperance Act might come
into force. They doubted whet,her the province could ever
prohibit the importation of liquor, but it might perhapB
forbid the manufacture, if that could be treated as a provincial matter. They laid down, however, a great principle
as governing the case, viz. that while the Federal Parliament
has a general legislative power over Canada in addition to
the express authority given in s. 91 by specification, the
general authority must not trespass on the subjects within
the exclusive powers of the provinces under s. 92, while in
the case of the powers given under s. 91 specifically they
could be exercised, though incidentally they interfered with
the exclusive powers of the provinces : they thought such
interference was due not to any direct collision of powers,
but to the fact that a thing might be looked at from different
points of view. The Canada Act was not a regulation of
trade and commerce, for it aimed at destroying trade and
commerce, but was valid under the general power given by
s. 91. The result of the decision has certainly been to leave
the subject in a profound state of confusion, and the petitions
of the English provinces for prohibition by the Parliament
have hitherto been neutralized by the obstinate objections
of Quebec, which is the support of the Prime Minister. 2 A
Manitoba Act of 1900 (c. 22) regulating the traffic, which the
Provincial Court of King's Bench pronounced ultra vires, hat'
been held intra vires, though interfering with the Dominion
revenue and indirectly with business relations outside the
province, as dealing with a local matter. 3 A referendum
1
19 L. N. 139; [1896] A. C. 348; Wheeler, pp. ] 042 seq., gives a verbatim
account of the proceedings.
2
Canada House of Commons Debates, 1899, i. 95.
3
Attorney-General for Manitoba v. Manitoba Licence Holder8' A8soriaUon,
[1902] A. C. 73.
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taken under a Dominion Act, 61 Viet. c. 51, was adverse to
prohibition, for there was only a majority of 14,000 in a total;
vote of 543,049, though Ontario, Nova Scotia, Prince Edward
Island, and Manitoba in separate referenda returned decided
majorities.
(d) Fisheries
The subject of fiJ-:heTies haR also raised perplexing problems.
In 1868 the Minister of Marine and Fisheries was authorized
to grant licences for fishing, and he did so in respect of certain
non-tidal waters in New Brunswick. The Supreme Court
of Canada 1 decided that the property in the fishery was a.
provincial matter merely, and that the Dominion could only
regulate generally the fishing, and could grant licences only
in cases where the land was that of the Dotninion. It has
also been held that the land in harbours is the property of
the Dominion, and so the harbour fisheries belong to them. 2
The Judicial Committee has quite clearly held that whatever
proprietary rights were vested in the provinces at the date
of the British North America Act remained so vested unless
expressly transferred to the Dominion Government. Such
transfer is not to be presumed from the grant of legislative
juriKdiction to the Dominion in respect of the subject-matter
of these proprietary rights. The Committee also held that
the poworH of the Dominion over fisheries extended to doing
anything except vest the proprietary rights in other than
their true owners, and that both the Federal and Provincial
Legislatures could impose licence duties on fishing. They
also held that an Ontario Act to regulate the fisheries was
1.~ltra vires, and they meted out the same fate to a Federal
Act to empower the grant of exclusive fishing licences in
rivers or over provincial property. Moreover, they held
that the public harbours were transferred to the Dominion
together with all naturally understood by that term. They
pronounced intra vires an Act (Revised Statut~s, c. 24, s. 47)
authorizing the Government of Ontario to appropriate land
1

The Queen v. Robertson, 6 S. C. R. 52 ; cf. 26 S. C. R. 444; Quick and
Garran, Constitution of Commonwealth, pp. 568, 569.
2
Holman v. Green, 6 S. C. R. 707.
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covered with waters other than in the case of waters forming
parts of harbours or canals: the Act itself forbade interference
by such sales with navigation or the use of harbours. Again,
'the~·:provinciaLlegislqtures are the proper authorities to
r~gLtl~te the .form oL qonveya,nce of. ~s~ery rights. The
provinces also can deal with, by regulations as to lea,se or
sale, their own rights in the fisheries in virtue of their ungranted public lands. Such legislation really deals with
property, and does not come within the term fisheries ins. 91.
But again, the Federal Parliament could pass an Act regula t_ing works constructed in or over navigable waters, for the Act
clearly related to matters of navigation. 1 As a result of this
decision, Ontario and Quebec issued licences to regulate the
valuable fisheritls in their inland waters. 2 It may be added
that the Canada Courts held that there is no private property
in the beds of the great lakes or great navigable rivers, and
the Australian High Court has applied this to a salt lagoon.
(e) Escheats
Another series of cases arose from the idea that the prerogative could not be affected by anything less than the
Federal Parliament, as the provinces were not in any way
connected with the Crown, but were merely like municipal
bodies. Thus in 1874 the Governor-General in Council disallowed an Act of Ontario regarding escheats. The reasons
all come to the same thing, that the Lieutenant-Governor
could not assent in the royal name to an Act, that it was
a matter of prerogative, and that the province had nothing
to do with prerogative. 3 In 1876 it was judicially held in
1
Attorney-General for the Dominion of Canada v. Attorneys-General for
the Provinces of Ontario, &c., 26 S. C. R. 444; [1898] A. C. 700; as to
great lakes, see 26 S. C. R., at pp. 520 seq.; lagoons, Williams v. Booth,
10 C. L. R. 342. See for the earlier cases, Wheeler, pp. 72 seq.; 1'he Queen v.
Moss, 26 S. C.R. 322 (property in bed of navigable rivers is in the provinces);
Wyatt v. Attorney-General of Quebec, [1911] A. C. 489.
2
Canada House of Commons Debates, 1899, ii. 2910, 2911 ; the matter
still presents difficulties; see Provincial Legislation, 1899-1900, pp. 46, 47,
57 seq.; 1901-3, pp. 59-61; House of Commons Debates, 1910-1, pp. 6778seq.
3
Canada Sess. Pap., 1877, No. 89, pp. 88 seq. The Act was 37 Viet. e. 8.
The position is still different as regards Manitoba, where an Act, 47 Viet.
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Quebec that escheats belonged to the province, and it was
then agreed that ordinary escheats should go to the province·
and escheats in cases of treason, felony, &c., to the Dominion.l!
Then Ontario legislated, and the Act was questioned in 1878
in the case of the property of one Andrew Mercer, who hadi
died intestate. The claim of the Government was made.
good in the Courts of the province, and then the Supreme\
Court decided in favour of the Dominion. 2 This decision
was reversed by tho Judicial Committee, 3 who held, from
s. 109 of the Constitution, that the escheats belonged to the
province, as that section provides for leaving to the province
lands, mines, minerals, and royalties, and the term royalties
would cover the case. This section they held to include all
the ordinary territorial revenue of the Crow!l. 4
(f) Pardon and Precedence
The same curious view about the inability of the provinces
to touch cases affecting the prerogative is seen in the attempts
to show that the provinces could not give the LieutenantGovernors the power of pardon, which was at last negatived
by the Supreme Court, 5 though merely on technic[j,l grounds,
after the ,Judicial Committee 8 had admitted the power of
the lawR of Quebec to deprive the Crown of the right to
priority in the winding up of the affairs of an insolvent.
c. 26, was diHallowcd; sec Provin~1:al Legislation, 1867-95, pp. 838, 839.
The lands tlwre arc still Dominion bnds (except the swamp lands), and so
in Saskatchewan and Alberta ; they are provided for by a Dominion Act
!) & 10 Edw. VII. c. 18. Of. as to inability of provinces to affect prerogative,
Lefroy, op. cit., pp. 174 seq.
' Canada 8ess. Pap., 1877, No. 89, pp. 88-105; Attorney-General of
Qnebec v. Attorney-General of Canada, (1876) 1 Q. L. R. 177 ; 2 Q. I:.. R. 236.
In Dumphy v. Kehoe, (1891) 21 R. I,. 119, it was held that the goods of a
felon belong to the province, not to the Dominion. Customs forfeitures
belong to the Dominion according to 2 Q. I~. R. at p. 241; Lefroy, p. 616.
2
5 S. C. R. 538. ·
• 8 App. Cas. 767.
• Hence Quebec legislated by 48 Viet. c. 10; New Brlmswick in 1877,
c. 9; Nova Scotia in .Rev. Stat., 1900, c. 127, &c. See also the Dominion
Act of 1910 for Alberta, Saskatchewan, and the Manitoba crown lands.
5
23 S. C. R. 458; see 19 0. A. R. 31 ; 20 0. R. 222.
6
[1892] A. C. 437.
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Moreover, after many years, the Judicial Committee 1 upset
at last the.absurd idea that the power of appointing Queen's
Counsel was one only to be used by the Governor-General. In
all these cases it is important to note that the decision of
the Privy Council at once restored the just equilibrium of the
powers of the several factors in the constitution : the power
of the Governor-General to pardon is to pardon offences
against Dominion laws and offences which can be tried by
Colonial Courts by virtue of Imperial Acts. That he should
have pardoned persons who were not convicted of more than
breaches of provincial regulations would have been indeed
unwise. Similarly it is for the Governor-General to determine precedence in Dominion Courts, and for the provincial
authorities to dd' so as regards Provincial Courts. Thus in
1907 the new provinces, Saskatchewan (c. 21) and Alberta
(c. 20), arranged for the appointment of King's Counsel and
the grant of precedence.
(g) Ferries

The question of the Dominion control over ferries may
conveniently be considered in this connexion. The power
given under s. 91 (13) is power with regard to ferries between
a province and any British or foreign country, or between
two provinces, and the nature and extent of this power was
considered elaborately by the Supreme Court on a reference
by the Governor-General in Council in re Inter-Provincial
and International Ferries. 2 It was contended for the Province
of Ontario that the jurisdiction with regard to ferries conferred upon the Dominion was merely the power of the regulation of ferries when they had been granted by provincial
authorities, and it was contended that under s. 109 of the
British North America Act the proprietary right in ferries
and the royal prerogative to grant a ferry were vested in the
1
The Attorney-General for the Dominion of Canada v. The AttorneyGeneral for the Province of Ontario, [1898] A. C. 247 ; 23 0. A. R. 792.
2
36 S. C. R. 206, overruling Perry v. Clergue, 5 0. R. 357. Non-interprovincial or interna tiona] ferries fall within the jurisdiction of the provinces,
under s. 92 (16), and perhaps s. 92 (2); see Dinner v. Humberstone, (1806)
26 S. C. R. 252, at pp. 266, 267.
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provincial governments and not in the Dominion Government.
This view was supported by arguments drawn from the
case of escheats, 1 from the case of fisheries, 2 and from the
case of railway lands in British Columbia, 3 and it was held
that just as the Dominion had no proprietary right in the
fisheries in the territorial waters of the provinces, and had
not a proprietary right in the minerals under railway lands
of British Columbia, so also it had no proprietary right with
regard to ferrieR. But the Supreme Court of Canada decided
definitely that the right to grant a ferry now belonged to the
Dominion Government, that it was included within the
legislative power as to ferries, and they evidently considered
that the prerogative to grant a ferry was• one which had
fallen out of use.
It may be added that it has actually been held in South
Australia 4 that a Governor has not without express delegation any power to grant a ferry, and in any case it is clear
that the prerogative iR not a living one at the present day.
(h) Lands in British Columbia
In McGregor v. Esqui11talt and Nanaimo Railway Oo. 5 the
question was raised as to the railway lands in British Columbia granted under the terms of union of the province by
Act 47 Viet. c. 14. The Dominion had granted certain lands
to the company, and subsequently to the grant the Legislature of British Columbia passed an Act (3 & 4 Edw. VII.
c. 54) under which certain original settlers were given rights
over those parts of the lands included in the Dominion grant.
The Act was allowed to stand by the Dominion Government,6
but was challenged in the Courts, and the Privy Council
1

Attornr.y-Gencral of Ontario v. 1Jle1·cer, 8 App. Cas. 767.
Attorney-General for the Dom1>nion of Canada v. Attorneys-General for the
Prom:nces of Ontario, &c., [1898] A. C. 700; 26 S. 0. R. Mi.
3
Attorney-General of British Columbia v. Attorney-General of Canada,
14 App. Cas. 295.
5
' Dewar v. Smith, 1900 S. A. L. R. 38.
[1907] A. C. 462.
6
Prov1:nc1:az Leg1:slation, 1904-6, pp. 125, 126. Sir C. Fitzpatrick very
inaccurately foresaw the decision of the case.
2

CHAP. I]

THE DOMINION OF CANADA

683

declared in favour of its validity. The grant of lands was
an act of the provincial legislature which it could vary by
legislation, as it had done, and the power was in no way
contrary to the power of the Dominion over railways. So
also, as mentioned above, it was held that the precious
minerals under the lands granted to the Dominion by the
terms of union did not pass at all to the Dominion, but
remained vested in the province, the effect of the transfer
being to give to the Dominion the right of appropriation of
the revenues arising from the land, not a transfer of the land
in full proprietary ownership.1 But an attempt to extend
the claim to the water rights over the land has failed both in
the Supreme Court and in the Privy Council, 2 and it has
been held that ~ant of the land must be by the Dominion
patents. 3 In the water rights case the Privy Council were clear
that the power to manage the lands was vested exclusively
in the Dominion under s. 91 of the Act: otherwise the
province could by legislation make null and void their own
grant to the Dominion, and lessen or take away altogether
its value, and they held that the Provincial Water Cla1;,ses
Consolidation Act (Rev. Stat., 1897, c. 190) by s. 2 expressly
excluded such lands from the operation of the law under
which the Provincial Government purported to act.
(i) Indian Lands
Troublesome questions have been raised about the rights
of the Indians to the lands. In 1763 the royal proclamation
provided that unoccupied lands should be reserved for the
present for Indians, and forbade acquisition of such lands
otherwise than through the Governor. In 1873 certain lands
in Ontario occupied by Indians were surrendered by them to
the Dominion, subject to certain rights of hunting and fishing.
The Dominion claimed that, having got the lands on a good
title, they alone could grant licences for cutting wood, and
1 Attorney-General of British Columbia v. Attorney-Oeneral of Canada,
14 App. Cas. 295; see [1911] A. C. 87, at pp. 94, 95.
2
Burrard Power Co. v. The King, 43 S. C. R. 27; [1911] A. C. 87.
3
The Queen v. Farwell, (1893-4) 3 Ex. C. R. 171, at p. 289; 22 S.C. R.
553, at p. 561.
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Ro forth, in these lands, and that they were entitled to the
proceeds. On the part of Ontario it was contended that
the right in these lands was always in the Crown, not in the
Indians : that being in the province, the lands passed to
the province under s. 109 of the Constitution, and the only
power which the Dominion could have would_ be a power
of legislation in respect of the lands under the powers to
legislate in s. 91. It was decided by the majority of the
Supreme Court 1 that the lands formed part of the public
domain and were the property of Ontario. They insisted on
the fact that the French Crown claimed in full propriety all
the lands in the country, and ceded them in full propriety
to the English Crown in 1763. The claims of the Indians
were always under the French, and stili. were, claims to
benevolent consideration, but not legal claims to be enforced
by the Courts. This decision was in effect upheld by the
Judicial Committee, 2 who also held that the Indians had no
title, but were allowed a fructuary use of the lands, and that
the timber on the land was wholly vested in the Crown.
Moreover the Judicial Committee then decided that the lands
were not burdened with any trust or other compulsion to pay
the Indians sums out of them, but they held that with the
lands the province must relieve the Crown and the Dominion
of the burden of all promises made to the Indians and in part
fulfilled by the Dominion, though the remark is apparently
only an obiter dictum and does not mean a legal obligation,
and of course the actual hunting, &c., rights morally bound
the province.
In the case of The Dominion of Canada v. The Province of
Ontario, 3 decided on July 29, 1910, the question was raised
13 8. C. R. 577. Cf. Boyd C. in 10 0. R. 196.
St. Catherine's 1viilling and Lumber Co. v. Req., 14 App. Cas. 46; 13
R. C. R. 577; 13 0. A. R. 14-8; Lefroy, pp. 612-4. See also Ontario Mining
Co. v. Seybold, [1903] A. C. 73. As to the annuities see also AttorneyGeneral for Canada v. Attorney-General for Ontario, [1897] A. C. 199; 25
s. c. R. 434.
3
[HllO] A, C, o:n, affirming the decision in 42 S.C. R. 1, where Idington,
Maclennan, and Duff JJ. agreed, Girouard and Davies JJ. dissenting. Cf.
the valuable correspondence in Ontario Sess. Pap., 1908, No. 71. Since
1

2
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whether the Dominion of Canada was entitled to recover
from the province a proper proportion of annuities and other
moneys which the Dominion undertook in the name of the
Crown to pay to an Indian chief under a treaty of October 3,
1873. The case was decided in the first instance in the
Exchequer Court of Canada in favour of the Dominion, but
in the Supreme Court of Canada three out of five judges
reversed the decision. Under the treaty the Indian interest
was extinguished by consent over 50,000 square miles, and
in return certain payments and other rights were u.greed to
and promised. At that time it was not certain whether any
part of the land was included within the Province of Ontario,
but when the appeal was brought it had long been decided
that the land -was part of the province. In making the
treaty the Dominion Government acted upon the rights
given under the constitution, not in concert with the Ontario
Government but on their own responsibility, and their
motive was not any special benefit to Ontario, but a motive of
policy in the interests of the Dominion as a whole. When,
however, it was established by decision subsequent to 1873
that by the release of the Indian interest the lands enured
to the benefit, not of the Dominion, but of the province, it
became clear that Ontario had derived an advantage under
the treaty, and the object of the appeal was to secure the
making good by Ontario to the Dominion of so much of
the burden incumbent on the Dominion as might properly be
attributed to the lands within .Ontario which had been disencumbered of the Indian interest by virtue of the treaty.
In deciding the case the Judicial Committee stated that
for the Dominion to win its case they must bring it within
some admitted legal principle, and though the Exchequer
Court of Canada, by statutes both of the Dominion and the
province, had jurisdiction to hear the case, it was not entitled
to dispose of it on any but proper legal grounds. It might
be that in questions between a Dominion which included
provinces with varying legal systems, and a particular
1894 dealings as to native lands have boon conducted on the basis of agree·
ment with Ontario. See [1903] A. C. 73, at p. 83.
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province with laws of its own, difficulty might arise as to
the legal principle to be applied, but the conflict was between
one set of legal principles and another, and in the present
case it did not appear to their lordships that the claim of
the Dominion could be sustained on any principle of law
which could be held to be applicable. The case ought to
be regarded as if what had been done by the Crown in 1873 ·
hnd been done by the Dominion Government, as it was in
fact done. 'l'he Crown acted on the advice of ministers in
making treaties, and in owning public lands held them for
the good of the community. When diflerences arose between
the two Governments in regard to what was due to the Crown
as maker of treaties from the Crown as owner of public lands,
they must be adjusted as though the two G~vernments were
separately invested by tho Crown with its rights and responsibilities as treaty-maker and as owner respectively. So
regarding it, there did not seem sufficient ground for saying
that the Dominion Government in advising the treaty did
so as agent for the province. They acted in great national
interests in pursuance of the powers given by the Act of 1867
without the com;ent of the province and in the belief that
the lands were not part of the province. As guardians of
the Indian interest empowered to accept a surrender and to
give equivalents, they had no o:pocial duty to the province, and
in regard to the proprietary rights in the lands apart from
the Indian interef:lt which enured to the benefit of the province, they had no Hhare in it at all. The only thing in regard
to which the Dominion could conceivably be thought trustees
for the province, namely the dealing with the Indian interest,
was a thing concerning the whole Canadian nation. In
truth, the duty of the Canadian Government was not that
of trustees, but that of ministers exercising their powers and
their discretion for the public welfare.
'l'hey also declined to accept the argument that the case
was analogous to that of a purchaser of real estate who pays
money to discharge an existing encumbrance upon it without
notice of an infirmity in his title. The Dominion Government were never purchasers of the lauds; they had notice
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of the claim of the true owner, and they paid over the encumbrance not for the benefit of the land but for distinct and
important interests of their own. It was really a case where
expenditure by one party for his own interests had benefited
the other, and it might be, as a matter of fair play, that the
province ought to be liable for some part, but in point of law
it was not so liable. They recognized that the opinion of
the dissenting judges in the Supreme Court was due to a
passage delivered by Lord Watson in the case of St. Catherine's
Milling and Lumber Company v. The Queen. 1 This passage
did indeed give strong support to the views based upon it,
but they considered that Idington and Duff JJ. had stated
conclusive reasons against accepting the dictum as decisive
of the case. The point raised was neither raised nor argued
in that case, anCl it was quite possible that Lord Watson
did not intend to pronounce upon a legal right. If he did so
the passage must be regarded as obiter dictum. In the course
of the argument a question was mooted as to the liability of
the Provincial Government to carry out the provi~:;ions of the
treaty as regards future reservations for the benefit of the
Indians, but the question was not decided by the Judicial
Committee, and the matter is still being discussed between
the Ontario and the Dominion Governments. 2
(j) Debt Liability

The provisions of ss. I l l and 112 of the British North
America Act with regard to the liability of the provinces to
the Dominion in respect of their debts have b(:)en frequently
discussed. The Provinces of Ontario and Quebec were to
1 14 App. Cas. 46, at p. 60. See also 25 S. C. R. 434, at p. 505. Cf. Lefroy,
op. cit,., p. 594, note. Once the title is extinguished the lands become subject
to ordinary law; e.g. Church v. Fenton, 28 U. C. C. P. 384 ; 4 0. A. R. 159 ;
5 S. C. R. 239. While the Indians are entitled to rents, it is for the Dominion
Government to sue for them as being entrusted with the control of Indian
affairs; Mowat v. Oasgrain, January 20, 1896, cited in Lefroy, loc. cit.
• In the case of Ontario Min'ing Go. v. 8ey1Jold, [1903] A. C. 73, it was
hold that a grant by the Dominion to Indittns of lands as reserves was a
mere nullity, except by legislative sanction of the province; sec 54 Viet.
e. 3 (Ontario); 54 & 55 Viet, c. 5 (Dominion).
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be liable for the balance, over $62,500,000, of their whole debtr:;
and liabilities which were assumed by the Dominion. In
the case of 1.'he Attorney-General for Canada v. The AttorneyGeneral fo1· Ontario 1 it was held that the two provinces were
bound to repay certain annuities payable to the Ojibeway
Indians under the Huron and Superior treaties, as had been
decided by the arbitrators in their award of January 7, 1896,
and also the advanced annuities payable under the agreement.
This case was followed by the Supreme Court of Canada in
'l'he Province of Quebec v. 1'he Dominion of Canada, 2 which
agreed that the lands were not, as the Dominion was anxious
like Quebec to hold, burdened with a trust or interest in
favour of the Indians which imposed on Ontario alone the
payment of the annuities. Quebec also. argued that a
contingent liability was not intended to be borne by the
provinces, but only by the Dominion.
In The Q'ueen v. Y nle 3 the matter arose out of a toll-bridge
erected in Quebec in 1845 under an Act of Canada, 8 Viet.
c. 90, on the basis that in fifty years it should revert to tho
province, which was to pay the value of the bridge to the
representatives of the proprietors. The Ji:xchequer Court 4
held, and the Supreme Court concurred, that there war:; no
lien or right of retention charged upon the property-and
therefore pttyable by Quebec-but that the amount due was
a liability-though only contingent in 1867, of the Provinces
of Canada, which fell upon the Dominion Government subject
to reimbursement by Ontario and Quebec.
(k) I rnrnigration

The question of immigration legislation is one which has
caused some doubt : the Dominion Government, as will be
Heen, has on grounds of public policy disallowed a good
many Provincial Acts, but it has also doubted whether it
was really within the legislative powers of the Parliament to
pass an Act dealing with such a question as Asiatic immigra[1897] A. C. 199 ; 25 S. C. R. 434 ; Lefroy, op. cit., pp. 612-4.
3
' (1898) 30 S. C. R. 151.
(1899) 30 S. C. R. 24.
' 6 Ex. C. R. 103. 1
1
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tion : on this matter the Imperial Government expressly
declined to give any opinion when the question was mentioned
by the Dominion Government,! The end of the whole
matter has been, however, that in 1908 the Courts of British
Columbia 2 decided that the Provincial Act of that year
against Asiatic immigration was invalid as regards Japanese
because it contravened the provisions of the Act of 1907
(6 & 7 Edw. VII. c. 50), by which the Parliament of Canada
ratified the adherence of Canada to the treaty with Je,pan of
1894 under the special protocol negotiated for the Dominion
by the Imperial Government, and which allowed the Japanese
free entrance into Canada, and as regards all other Asiatics
because it was not consistent with the requirement of the law
of Canada regarding immigration that under certain circumstances every immigrant who had not been rejected by the
medical inspector for the Dominion should be allowed to
land. This provision is not indeed one which was framed
with any intention of it regulating the question of Oriental
immigration : it seems to have been intended to prevent
the occurrence of cases of detention for improper purposes
by captains of vessels, and it is satisfactory that it should
have incidentally served so useful a purpose. It is very
doubtful, in view of this decision, whether much useful purpose will ever be served by a province attempting to legislate
regarding the question of immigration. Normally legislation
restricting immigration has been simply disallowed, as being
contrary to Dominion policy, and in any case possibly
invalid.
(l) Ed1wation
Education, on which the provinces have certain exclusive
powers, but subject to definite restrictions, has formed a
subject of great difficulty because of the vexed question of
1 Lord Derby, May 31, 1884; Lefroy, op. cit., pp. 258, 259, 460, note 2.
Provincial Legislation, 1867-95, pp. 1092-4. As to immigration of paupers
see Sir J. Thompson, ibid., pp. 634, 635.
• Canadian Annual Review, 1908, p. 541; in re Nalcane and Olcazalce,
13 B. C. 370 ; in re Behari Lal et al., 13 B. C. 415.
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Roman Catholic rights in the Protestant provinces. In the
case of New Brunswick in 1871 there arose the question
whether the legislation of that year with regard to schools
had not infringed upon a privilege of the Roman Catholic
minority enjoyed at federation. It was decided in 1871 by
the Supreme Court of New Brunswick,1 in Maher v. Town
of Portland, that it had not, and after various efforts to
obtain the disallowance of certain Acts the law officers of
the Crown advised that the Act was intra vires; 2 this view
was confirmed by the decision of the Privy Council in 1873
in the long unreported case of ex parte Maher, 3 dismissing
the appeal from the subordinate Court without even calling
upon the province to show cause. In March 1875 the
Dominion House of Commons, as the Domitdon Government
had no chance of securing the disallowance of the law, the
available year having expired, addressed the Crown in favour
of a modification of the law through the royal influence. The
Crown, however, by a dispatch from Lord Carnarvon of
October 18, 1875, pointed out that while, as the address
admitted, the passing of an Act to affect the provincial law
would be unconstitutional, as the matter was one of local
interest, the attempt to exercise the royal authority by way
of an appea,l to the provjnce to amend the law would also
be unconstitutional, and there the matter ended, as New
Brunswick stuck to its decision not to establish separate
schools. 4
The satne troubles arose in 1877 over the Prince Edward
Island legislation regarding public schools. After an unavailing effort to have the Bill reserved by the LieutenantGovernor, the Roman Catholic minority petitioned the
Government at Ottawa to disallow the Act, while the Provincial Government insisted that the Act was entirely within
' l Pugs. 73 ; Wheeler, pp. 334 seq. See 2 Cart. 445. The Act was
34 Viet. c. 21, repealing 21 Viet. c. 9.
2
Canada Sess. Pap. 1877, No. 89, pp. 343-428; Provincial Legislation,
1867-95, pp. 661 seq.
3
Times, July 18, 1874, p. II ; now reported at length in Wheeler.
• Canada Sess. Pap., 1877, No. 89, p. 434; for the present state, which
is a compromise, see Hannay, New Brunswie-k, ii. 293-317, 362-5.
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their powers, and that disallowance would be completely
contrary to the rights of the province. The Dominion
Minister of Justice, however, recognized that the Act did
not trench upon the legal rights of the Roman Catholics, and
that though, by practice, in schools, which were legally undenominational, unauthorized textbooks had been introduced
by Catholic teachers, still no legal right had been estab~
lished, and the validity of the Act or the power of the
Dominion to accord remedial measures never got into the
Courts.1
But in Manitoba the case was very different, and its
importance may be gauged by the fact that it cost the
Federal Ministry of the day the victory at the general election
of 1896, their opponents going to the country on the cry of
provincial rights. In 1870, when Manitoba was formed
into a province of the Dominion, there had been no legally
established system of education in the country at all ; there
were only denominational schools supported by the denominations to which they belonged. It was therefore provided
in the Act (33 Viet. c. 3, s. 22) constituting the province that
the provincial powers should in education matters be placed
upon the same basis as in the British North America Act,
but safeguarding the rights poss~ssed at union by practice
as well as those by law. Moreover, in accordance with the
same policy the French language was given an official status
as in the Dominion Parliament and in Quebec, but in 1890
this legislation was reversed by the Provincial Parliament. 2
In 1871 the situation as regards the schools was changed
by the passing of legislation under which an Education
Department was set up, half Protestant and half Catholic,
and funds were allocated in equal proportions to the Roman
Catholics and to other denominations for the support of
their schools, while in each district the denominations could
have separate schools to which alone they contributed.
1
Prince Edward Island House of Assembly Journals, 1878, p. 2 and
App. A; Provincial Legislation, 1867-95, pp. ll84-99.
' In 1891 the North-West Territories were allowed to follow suit, if it,
were considered desirable; see Canadian Annual Review, 190.5, p 10.5.
K2
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Subsequent legislation altered the composition of the board,
and the proportion of the grants was changed to accord
with the number of children under the charge of the denominations, but the principle was maintained down to 1890 that
state aid was given to denominational schools, and that
each denomination was entitled to conduct its own· schools
in the way it thought best.l In 1890 the whole position was
changed by the enactment of legislation, cc. 37 and 38, under
which a system of non-denominational schools was set up.
The Homan Catholics thus lost the right to maintain their
own schools, and to receive public assistance, and their
exemption from paying for the maintenance of non-Catholic
schools. The action taken was naturally much resented by the
J:::Ooman CatholicH of the province, and e:ffot'ts were made to
secure the disallowance of the Acts by which the new system
was brought into force, but these efforts were unsuccessful, the
Dominion Government holding that if the Acts were upheld
as constitutional, nevertheless there would be possible an
appeal to the Dominion Parliament for remedial legislation.
The Manitoba Act of 1870 followed generally, as regards
religious education, the principles of the British North
America Act, s. 93, but varied them slightly. In the first
place, the restT·ietion on the power of the Legislature to make
law~:; in regard to education was not merely a restriction
aiieeting any right or privilege with respect to denominatiom!,l
Hchooh:; existing by law at the union, but applied also to any
right or privilege existing by practice. An appeal was to
lie to the Governor in Council from any Act or decision of
the Legislature, or of any provincial authority, affecting any
right or privilege of the Protestant or Roman Catholic
minority of the Queen'R subjects in relation to education,
and if any provincial law which the Governor-General in
Council thought requisite for the due execution of the provisions of the section was not made, then in so far as the
circumstances of the case might require the Parliament of
Canada might make remedial laws. The questions there, ::lee Sir .J. Thompson'R repuet in Provincial Legislation, 1867-95,
pp. 947 seq.
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fore arose whether the legislation in question actually affected
any right existing by law or practice at the time of union,
and in the second place, what was the effect of the right to
appeal to the Governor-General in Council. In particular,
did the right of appeal lie when a privilege or right had been
given to denominational schools after union, although it did
not exist at the beginning ? In the corresponding section of
the British North America Act the wording of the clause >vas
explicitly to show that if separate schools were established
after union, then a,n appeal lay if the privileges so conferred
were later on changed. But this was not the case in the
Manitoba Act.
The Roman Catholic minority protested, and the Dominiou
Parliament, whi~h was then in the hands of the Conservatives,
supported the protest with much energy. The first appeal
to the Privy Council 1 resulted in a defeat for the minority:
they went to that body on the subject whether the Act of
1890 did not contravene the first subsection of s. 22 of the
Provincial Constitution,2 which forbade a provincial law to
infringe any right or privilege with respect to denominational
schools which any class of persons had by law or practice in
the province at the time of union (the last words being a
rather comic adaptation of a word applicable only to the
original four provinces and other independent provinces).
The Privy Council held that there was no grievance, as the
only privilege which the minority had in 1870 was that of
paying for the education which they gave their children.
But the provinces had not finally triumphed; for the minority
then went to the Privy Council 3 on the subject of the subsection of the Act which permits an appeal to the GovernorGeneral in Council from any Act or decision of the legislature
of a province or of any provincial authority affecting any
right or privilege of the Protestant or Roman Catholic
minority of Her Majesty's subjects in relation to education.
City of Winnipeg v. Barrett; Same v. Logan, [1892] A. C:. 445; 19 S.C. R.
2
374; 7 M. R. 273.
33 Viet. c. 3.
3
Brophy v. Attomey-Generalfur JJlanilubu, L11l9Gj A. C. 202: 22 :::;, U. R
377. Of. alBo Egerton, Federutiuns and Uniuns, pp. 152-4.
1
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On this point they succeeded, for the Privy Council held
without hesitation that, so far from their former judgement
regulating this point as was contended, the subsection gave
quite a different right from that dealt with in the previous
subsection, one which applied as soon as the legislation of
1871 was passed, and that it depended on different principles.
In the particular case they decided that the province had
HO acted as to allow an appeal to the Governor-General in
Council against the decision of the Legislature in the Acts
of 1890, and that the particular Temedy to be applied must
be determined by that authority, thus throwing upon the
Federal Government the onus of acting so as to provide the
desired result. The Dominion Government then proceeded
to pass an Order in Council of March 2J., 1895, calling
attention to the points in which the legislature of the province
was bound to legislate to restore to the Roman Catholics the
rights of which they had been, it was declared, deprived
unjustly. 1 The Manitoba Government not merely refused
to ask the legislature to enact the measures indicated, but
intimated their determination to resist unitedly, by every
constitutional meanB, any such attempt to interfere with
their provincial authority. The Dominion Government then
proceeded to introduce a Bill into the House of Commons,
in 1896, to effect the necessary legislation, this being the
courBe authorized by s. 22 (3) of the Provincial Constitution
Act, corresponding with the similar provision in the British
North Ameri,ca Act 2 regarding the original provinces; but
the fates were adverse : the Parliament, which had met on
April 23, 1891, was on the point of expiring from e:ffiux
of time, and the Opposition resisted in a most determined
manner, with the result that the Bill could not be passed,
and the Government at the polls were defeated, and had to
resign office under circumstances more fullyexplained above.
Sir Wilfrid Laurier then opened negotiations with the
Government of the province for a friendly settlement of the
1
Canadt1 Sess. Pap. 18Df), No. 3D; 18D7, No. 35; Manitoba Sess. Pap.,
lOUD; Canadian Annual Review, HJ07, pp. 575 ~eli· There i8 an excellent
2
S. 93.
view of the facts in Willmon, Hi~· Wilfrid Laurier, ii, :!01-77.
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matter; the negotiations were most fortunately successful,
and an Act of the province restored to the minority certain
facilities of a definite and limited but not ungenerous
character for learning their language and being taught their
religion in the public schools of the province.l
By this agreement, dated November 16, 1896, it was
provided that religious teaching should be conducted if
authorized by resolution passed by a majority of the school
trustees, or if a petition were presented to the Board of
School Trust~es asking for such teaching and signed by the
parents or guardians of at least ten children attending the
school in the case of a rural district, or by the parents or
guardians of at least twenty-five children in a city, town,
or village. Such teaching was to take place between 3.30
• and to be conducted by any Christian
p.m. and 4 p.m.,
clergyman in whose charge lay any portion of the school
district, or by a person duly authorized by such clergyman,
or by a teacher when authorized. The teaching would be
on every teaching day unless the resolution or the petition
asked for it on certain specified days only. In any school in
towns or cities with an average attendance of Roman Catholic
children of forty and upwards, and in villages or rural
districts with an average attendance of twenty-five or upwards, the trustees, if required by petition of the parents or
guardians of such number of Roman Catholic children, must
employ at lea:ot one duly certificated Roman Catholic
teacher. Similarly the trustees, where the average attendance
of non-Roman Catholic children was forty or twenty-five
respectively, must, if required, employ at least one duly
certificated non-Roman Catholic teacher.
Where religious teaching was required to be carried on in
Manitoba Act, 60 Viet. c. 27; Sir W. Laurier in House of Comrnons
In Alberta and Saskatchewan the Acts of 1905
provide for the continuance of separate schools ; see, on tho difficulties
which have arisen, Canadian Annual Review, 1907, pp. 587 seq.; 1908,
pp. 486, 491. The privileges accorded are practically (l) exemption from
rates for other denominational schools; (2) right to have separate schools
if desired; (3) half-hour's religious teaching (3.30--4 p.m.) for children whu;;o
parents clesirc it; sec Canadiun Ann-ual Review, 1905, pp. 44 seq.
1

Debates, 1897, pp. 63-6.
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any Rchool under the provisions of the agreement, and where
both Roman Catholic and non-Roman Catholic children
attended the school, and there was not adequate room to
allow for separate accommodation for religious teaching, the
Department of Education was to make regulations so that
the Roman Catholic children could be taught on half the days
of the month, and the non-Roman Catholic children on the
other half. But during the secular school work no separation
of the pupil:-; was to take place. No pupils were to be per-·
mitted to be present at any religious teaching unless the
parents or guardians desired it; otherwise they must either
be kept in another room or dismissed before religious teaching took place.
A:-; regard8 language, the settlement ar~anged was that
when ton of the pupils in any school spoke the French
language, or any other language than English as their native
language, the teaching of such pupils should be conducted
in French, or such other language, and in English, upon the
bilingual Ryi'ltem.
ln·Ontario there has been a decision in 'l'he Separate School
'l'r-u&tee& oj' Belleville v. Gminger 1 that the appeal under s. 93
(3) lies only where :-;orne legal act is concerned, not merely
because of matters affec"ting the everyday working of the
school.
('fn) 'l'he Pr+v·ileges of the Legislatures

]''or a, time it was contended by the Courts that a Provincial
Legislature, in token of it8 absolutely subordinate position,
could not pass an Act for conferring upon itself privileges
equal to those of the House of Commons. This view was
shared originally by the Dominion Government, and two
Acts of Ontario and Quebec on this topic were disallowed.
The S<tme fate was awarded an Ontario and a Manitoba Act
of 187 4, but, with the usmd inconsistency of Dominion action,
an Act of 1876 was not disallowed. The Court of Queen's
Bench in Quebec held that a statute of Quebec on this
subject was ultra vires. On the other hand, it was shown
clearly by the ca8e of Woodworth, 2 decided by the Supreme
1

25 Gr. 5i0 ; 1 Uart. 81().

' :2 t:l. U. R. 158.

See above, pp. 450 seq.
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Court of the Dominion in 1874, as had been held in cases
decided by the Privy Council, that without legislation the
Legislature had no power to punish the action of a member
of the House of Assembly of Nova Scotia who had charged the
Provincial Secretary of the daywith having falsified a record,
as the only power possessed by a mere legislature other
than the Parliament of the United Kingdom was to punish
such matters as actually obstructed business. Nova Scotia
legislated in 1876 to secure the privileges, and this Act was
allowed to remain in operation, the Privy Council 1 deciding
in 1896, in a case which had been given against the power
of the Legislature by the Lower Courts, that the Act was
intra vires. In that case the Legislature had provid~d for
the punishmen~ of contempts such as refusal to attend
when summoned by the House, and the plaintiff having
refused to attend, had been taken in custody, and released
under a writ of habeas corpus, when he proceeded to bring
an action for assault and imprisonment. The difficulty
which arose was, of course, due to the fact that the Dominion
alone has the control of the criminal law, and that the Act
purported to make the two Houses in matters of privilege
Courts of Record. The Judicial Committee recognized that
the Legislature could not set up criminal courts with new
powers, but they held that the powers given by s. 92 were
ample to cover an Aot for the pruLection of the proceedings
of the Legislature. It was true that the action to be punished
might also amount to a criminal offence, but that was not
relevant. Accordingly the validity of the provincial privilege
Acts must be regarded as definitely settled.

(n) Naturalization and Aliens
The division of powers is also neatly illustrated by the
control of the Dominion over naturalization and its relation
to the provincial general powers of legislation. Thus the
Privy Counoil 2 has decided that the British Columbia
Proqyi;neiaJ/F.l6f?f,wn.s~.Ac,t,(B.ev.. fitat., 1897, c. 67), s. 8 of which
1

400.

Fielding v. 'l'l!urrutll, [1896] A. C. uOO. ~cc Payson v. Hubert, 34 f:.:. U. It.
2
Cunningham v. Turney Humma, [1903] A. C. 151.
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di~g_\!~!i:fieq ;fap:y:g~~~ Jr?~ y()~~~g_1, }Yf:\~:t no.t ultrfl<. J)it:e§ !?LPJ1~
Pro'X'm1JiE~~l}:~~Sil'l~,~9Ie. , The Dominion Parliament has power

to decide the conditions on which naturalization shall be
accorded, but the rights of a naturalized person in any
province must depend on th,e provincial law, a decision
which really terminates the long-vexed questions still raised
by Dominion Ministers of Justice as to legislation by the
provinceH allowing aliens to hold shares, &c. On the other
hand, the Privy Council 1 held that the British Columbia Coal
Mines Regulation Act prohibiting Chinamen from employment under ground was not intra vires the Provincial Legislature. They decided that the power exercised was not really
a power to regulate coal mines, but to deprive the Chinese,
naturalized or not, of the ordinary right~ of inhabitants
of the province, and in effect to prohibit their continued
residence therein by preventing them earning their living
in the province. This case was carefully distinguished from
the suffrage case by the Judicial Committee. This decision
~eems to support the much older decision of Gray J., in the
British Columbia case of Tai Sing v. Maguire, 2 where he held
the Oh·inese 'Pax Act, 1878, of that province to be ultra vires,
becauHe in HUbHtance it waH not a taxing Act at all, as it
claimed to be, but an Act to drive Chinese from the country,
and a~ Huch an interference with the Dominion control of
trade a.nd commerce, of the rights of aliens, and of Imperial
treaticH, though in this latter regard it may be pointed out
that there were no such treaties in existence. The same
Court held invalid the Act, 47 Viet. c. 4, to regulate the
Chinese by imposing a tax of ten dollars on each, as not being
a valid exercise of the taxing power, but really a special
discrimination against Chinese. 3
Union Colliery Co. of British Columbia v. Bryden, [1899] A. C. 580.
1 B. C. (Irving) 101, decided in 1878; see Provincial Legislation, 186795, pp. 1061-7. The Act (42 Viet. c. 35) was disallowed thereafter al'!
objectionable. See also ibid., pp. 244 b, 755; J~efroy, pp. 459, 460.
3
See Bull v. Wing Chong, Wheeler, p. 122; Provincial Legislation, 186795, p, 1O!l!l. SAc nlso Quick and GarTan, Constitut·ion of Commonwealth,
pp. GOl-4, whiuh adopts thu cxtrume federal view. But of. Sir 0. Mowat
1

2
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(o) Administration of Justice and Criminal Law

The control of the Dominion over criminal law is so
complete that an Ontario Act to prevent the profanation of
the Lord's Day was held to be ultra vires the Provincial
Legislature. 1 The Dominion has legislated on the subject,
and on a reference regarding the legislative power on the
whole question, the Supreme Court decided in accordance
with that ruling as to the powers of the provinces, though
protesting against such a general reference on hypothetical
matters. 2
In L' Association St. Jean-Baptiste de Montreal v. Brault 3
the question arose of the power of the Provincial Legislature
to allow the operation of lotteries forbidden by the criminal
statutes of Can:da, and the Court (Girouard J. dissenting)
held that a contract in common law for the operation of
a lottery forbidden by the criminal statutes of the Dominion
was unlawful and could not be enforced in a court of
justice. It is not a breach of the criminal law for a
province to punish by imprisonment for default on a judgement debt; 4 but a charge against a man of selling intoxicating liquors on Sunday is so far of a criminal character
that a defendant could not be compelled to give evidence
against himsel£.5 If an offence is a crime in criminal law,
the province has no authority to make provision for its trial
and punishment; e.g. tampering with a witness cannot be
punished by a Provincial Act, the Liquor Licence Act of
in Provincial Legislation, 1867-95, p. 214. Of. Reg. v. Gold Commissioners
of Victoria District, 2 B. C. (Irving) 260.
1
Attarney-Generalfor Ontario v. Hamilton Street Railtvay, [H)03] A. C. 524 .
• 35 s. c. R. 581.
• (1900) 30 S. C. R. 598. Of. Sir .J. Thompson in Prw£ncial Derpiolai'ion,
18.67-95, p. 461.
4
Ex parte Ellis, 1 P. and B. 593 ; 2 Cart. 527.
6
Reg. v. Roddy, 41 U. C. Q. B. 291; 1 Cart. 709. Lefroy, op. cit., pp.
467, 468, thinks that this case is overruled by TVe-iser v. Heintzman (Nv. 2),
(1893) 15 0. P. R 407, whore it was held 1.hat tho Act, 56 Viet. e. 31, s. 5,
which forbade the excusing of persons from anHworing questions on ground
of tendency to uriminate applied only to oriminal proceedings under
Canadi<m let w.
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Ontario; 1 but in the sphere of its authority it can regulate
procedure. 2 On the other hand, a British Columbia Act (36
Viet. c. 2) was disallowed as an attempt to regulate criminal
procedure. 3 A Provincial Legislature can punish even by
hard labour, 4 and the Attorney-General of the province is
the proper person to prosecute in criminal ca~:es. 5 In Pillow
v. The City of Montreal 6 it was held that because a Provincial
Act called an offence w,jthin the terms of the Act a 'common
nuisance ', nevertheleEs that did not make it invalid, if the
offence were not per sean indictable offence at common law.
Again a Dominion Act 7 can punish frauds in the supplying
of milk to cheese factories, but the Ontario Legislature 8 can
impose sanctions for obeying such a rule as a matter of
eivillaw.
•
In virtue ·of their office, Lieutenant-Governors must have
power to appoint provincial officers, including minor judicial
officers, for the major offices are definitely removed from
their sphere of action by the express terms of the Act of 1867,
which vests the appointment of the judges of the Supreme,
District, and County Courts in the Governor-General. The
Governor-General has indeed a general delegation of the
right to appoint judges and other officers, but this delegation
is confined in practice to appointments to federal offices, as it
is intended to he. The power of the province to legislate
as to appointments of justices has been discussed in various
cal:los ; it ineludeH the right-but not the exclusive right-to
1
Rer;. v. f,awrau:e, 4:l U. C. Q. B. ] 64; 1 Cart.. 742.
In Australia
tho position iK diiTorent; e. g. a man may be punished under a Common·
wea1th statute re poHts and telegraphs, and also by the state under oommon
bw; seeR. v. 111"acdonald, 7 W. A. L. R. 149.
2
Pope v. Gr~ffith, 16 L. C. J. 169; 2 Cart. 291; ex parte Duncan, ibid.
188; 2 Cart. 297; Pnge v. Griffith, 17 L. C. J. 302; 2 Cart. 308; Cote v.
Cha·uvea·u, 7 Q.·L. R. 258; Lefroy, op. eit., pp. 463 seq.
3
Provincinl Legislntion, 1867-95, p. 1023.
' Hodge v. IJ'he Queen, \l App. Cas. 117.
·' Attorney-General v. Ningara Pnlls Footln·idge Co., 20 Gr. 34.
" (1885) M. L. R. 1 Q. B., at p. 401.
7
Reg. v. Wason, (1890) 17 0. A. R. 221.
" Rcu. v. Stone, (1892) 23 0. R. 46. Seo al:;o Lcfroy, op. eit.,:-pp ..414,
415; .McCaffrey v. Hall, (li:l9l) 35 L. C. J. 38.
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appoint police magistrates and justices of the peace : 1 but
it cannot authorize the Lieutenant-Governor to remove
County Court judges, or to abolish a court existing before
1867 for the trial of such judges. 2 It can continue an Act
of 1865 authorizing the Governor to appoint police magistrates, although a Dominion Act of 1868 authorizes the
Governor-General to make such appointments. 3 It was
also held in another ca:oe that the prerogative power of the
Crown to create courts of oyer and terminer and jail
delivery remains, as neither Legislature nor Parliament had
legislated. 4 Repeated attempts have been made by the
provinces to intrude on the sphere of Dominion powers in
these matters, but without success. 5 On the other hand,
it has been held that various minor courts are within the
provincial competence to create and maintain_:_e.g. Courts
of Commission in New Brunswick under the Act 39 Viet. c. 5,6
or Division Courts in Ontario. 7 In these cases extra powers
were conferred on County Court judges. In Nova Scotia
an Act, 60 Viet. c. 2, imposed fresh duties on judges of
Probate or County Court judges without extra pay: the
Act was protested against by a judge, but held intra vires
1
R. v. Bennett, 1 0. R. 445; 2 Cart. 634; cf. R. v. Horner, 2 Steph. Dig.
450; 2 Cart. 317; Reg. v. Bu.sh, 15 0. R. 398; 4 Cart. 690; Richardson
v. Ransom, 10 0. R. 387; 4 Cart. 630. A Provincial Legislature can regulate>
the districts and jurbtlietion of the magistrates; see In re County Courts
of British Columbia, 21 S. C. R. 446 ; 2 B. C. 53 ; Lefroy, op. cit., pp. 524,
525.
• Re Squier, 46 U. C. Q. B. 474; 1 Cart. 789.
3
R. v. Reno and Anderson, 4 0. P. R. 281 ; l Cart. 810.
4
R. v. Amer, 42 U. C. Q. B. 391 ; l Cart. 722. This decision has been
held to be of very doubtful validity, but it seems correct.
• See Quebec Act 51 & 52 Viet. c. 20, for appointment of district magiRtrates disallowed on January 22, 1889; Canada Sess. Pap., 1889, No. 4-7;
cf. Lefroy, Legislative Power in Canada, pp. 141 seq.; 5 Edw. VII. c. 18,
British Columbia disallowed; see Provincial Legislat1:on, 1904-6, p. 155.
• Ganong v. Bayley, 1 P. and B. 324; 2 Cart. 509; see Lefroy, op. cit.,
pp. 69, 70, 169, 170, where Sir J. Thompson criticizes the case; and p. 176,
where he suggests that justices of the peace can only be appointed by
Provincial Legislatures for provincial offences.
7
Wilson v. McGu,ire, 2 0. R. ll8; 2 Cart. 665; see Lefroy, pp. 522 seq.
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and not disallowed.1 In ,January 188~ Sir .T. Thompson
reviewed all the cases and correspondence on the matter in
his elaborate report on the disallowance of a Quebec Act,
51 & 52 Viet. c. 20, regarding district magistrates. 2 This
Act was intended to abolish the holding of the Circuit Court
in the Montreal district, and to substitute a District Magistrate's Court to deal with all cases pending before the Circuit
Court; to be presided over by two judges appointed by
the Lieutenant-Governor in Council with salaries of $3,000
a year, who were not to be eligible for the Canadian Senate
or Commons, and who were to hold office during good behaviour, but to be removable by the Lieutenant-Governor
on addresses from the two Houses of Quebec. The Act was
disallowed on September 7, 1888, and the Minister of Justice
affirmed its impropriety very convincingly. A Supply Bill
was disallowed in 1871 in Ontario because it increased judges'
salaries; in 1875 a British Columbia Act (37 Viet. c. 9) was
disallowed because it fixed the residence of judges ; in 1880
an Ontario Act ( 42 Viet. c. 19) to appoint a judge was disallowed; in 1883 an Act of British Columbia (45 Viet. c. 8)
for the appointment of gold commissioners was disallowed.
There is no doubt as to the power of the Federal Parliament
to impose duties on Provincial Courts,3 but it could also
empower new courts to deal with its special subjects, e.g.
bankruptey,4 and in a case regarding control of electoral revising officers it was held that the Ontario Court could not
control the revising officers,5 and the Canadian Parliament
has vested the Railway Commissioners with special powers
of a judicial character,6 and so as regards patents, the Act of
1

Provincial Legislation, 1896--8, pp. 36 seq.
See Lcfroy, op. cit., pp. 140-75.
' Valin v. Langlois, 5 App. Cas. 115; Lefroy, op. cit., pp. 511-3, who
r:ghtly criticizes Piel Ke-a1·k-an v. Reg., (1891) 2 B. C. (Hunter), at p. 76.
See also ex parte Perkins, 24 N. B. 66, at p. 70; ex parte Porter, (1889),
28 N. B. 587.
4
3 S. C. R., at p. 76, per Taschereau J.
6
Re North Perth, Hessin v. Lloyd, (1891) 21 0. R. 538.
6
Canadian Pacific Railway Co. v. Northe1"n Pacific, &c., Railway Co.,
(1888) 5 M. R., at p. 313. A Provincial Act of Quebec of 1890 giving
2
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1872 (35 Viet. c. 26) gave the power in certain cases to the
Minister of Agriculture or his deputy to decide what patents
were void, and the power was upheld in re Bell Telephone Co.1
(p) Trade and Commerce

Again, the wide words ' regulation of trade and commerce ',
which assign powers to the Federal Parliament,have been
interpreted by the .Judicial Committee to mean political
a:rrangemen:ts in .regard to trade and requiring the sanction
of Parliament, regulation of trade in matters of interprovincial concern, and perhaps general regulation of trade
affecting the whole Dominion. But it was held that they
u~;t.aiu.ly~Gifi..not.give power to Jegi:;;late to regulate contnwts
oii:wn;u:a:op~ ip, ~ sJngl~\ pr:Qvinoe, .and the validity ,oL an
Ontaxio"A<Jt.rega;rdinginsuranoe was therefore l1PlJ.~;JJd, 2 de.spi te
t:Q.J;daet·that the company held. a licence from the Dominion
Parliament.
On the other hand, they held that the
Dominion Parliament could legitimately require every insurance company to take out a licence before they undertook
insurance business anywhere in the Dominion. Even if a
company, established under a Dominion Act, confines its
business to one province only, it has, under the Act of incorporation by the Dominion Parliament, the status of a
company, 3 and though its operations are subject to local law,
it can act as a corporate body subject only to such law
regulating the details of its action, but there is pending an
important question, to which reference will be made later, as
to the validity of an Act of British Columbia which prevents
companies carrying on business in the province unless they
register and pay the necessary fee, or obta.in licences on similar
certain powers in railway matters to the Railway Committee of the Exccu ti v e
Council was allowed to stand ; see Provincial Legislat£on, 1867-95, p. 435.
1
7 0. R. 605.
2
The Citizens and Queen Insurance Companies v. Parsons, 7 App. Cas. 96;
cf. 4 S. C. R. 215, which agreed as to the principle, Taschereau and Gwynne
JJ. dissenting; Quick and Garran, Constitution of Commonwealth, pp. 513 seq.
3
Colonial Building and Investment Association v. Attorney·Geneml of
Quebec, 9 App. Cas. 157, overruling Loranger v. Colonial B1~ilding anrl
Investment Association, 5 L. N. 116; 2 Cart. 275,,
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eonditions. On the other hand, an attempt by Quebee to
impose a tax upon the polieies of insuranee issued by a company doing business there has been .defeated by the Privy
Council holding~at the real nature of the duty was a stamp
tax; and that such a tax was not within the powers of the
province. 1 So also with regard to stamps on legal proceed-.
ings. 2 On the other hand, it has been held that the Nova
Scotia law could impose a tax on Dominion. notes held by
a bank as part of its cash reseTve under the Dominion Acts
relating to banks and banking (34 Viet. c. 5). 3 Moreover, in
the leading case of Bank of Toronto v. Lambe, a tax on banks
varying ~ith the amount of paid-up capital and number of
offices was held to be direct taxation within the meaning
ofiii's. 92 (2). 4 The question of taxation wi.ri be further COJ?.flidered below.
For a much wider definition of the meaning of trade and
commerce than has been accepted by the Privy Council,5
there may be quoted the views of all the judges, and especially
of Gwynne 6 and Sedgewick 7 JJ. in the Prohibitory Liquor
Laws case, and of Taschereau and Gwynne JJ. in the fire
insurance case. But the wide interpretation of the term
would, it seems, clearly have been contrary ~o the scheme of
an Act which mentions particularly so many branches of
trade and commerce as specifically reserved to the Dominion
Parliament, and the desire to explain away those reservations, though natural, is difficult to satisfy.
Attorney-General for Q·uebe.c v. Qneen Insurance Co., 3 App. Cas. 1090.
Attorney-General of (Juebec v. Reed, 10 App. Cas. 141.
• Windsor v. Commercial Banlc of Windsor, 3 R. & G. 420.
• 12 App. Cas. 575.
6
See [1896] A. C. 348, at p. 363, which makes it clear that Russell v. Reg.,
7 App. C.1s. 829, does not decide on this issue, as had been thought in
C:anada.
• 24 S. C. R. 170, at pp. 204 seq., and see Fredericton v. The Quee~,
aS. C. R. 505; Reg. v . .Jnstices of King's County, (1875) 2 Pugs. 535.
' 24 S. C. R. 170, at pp. 230 seq. See also Lefroy, op. cit., pp. 551 seq. ;
Quiek and Garran, Constitution of Commonwealth, pp. 542 seq.
1

2

CHAP. I]

THE DOMINION OF CANADA

705

(q) The Powers of Companies

With trade' and commerce is bound up the very difficult
question of the provincial and Dominion powers as to the
incorporation and regulation of companies.1
The position of a company incorporated under provincial
law was fully considered in the Canddian Pacific Railway
Company v. Ottawa Fire Insurance Co. 2 The issue there
was whether the defendant company was empowered to insure
property outside Canada, viz. in Maine, by the law of which
state a company is given an insurable interest in property
along its line of route, so as to enable it to insure itself for
liability for injury to such property. It was contended that
the contract was-utterly null and void, and as the question
involved was one of principle, the Court had it fully argued
by the Attorneys-General of the Dominion and of the Provinces. Finally three judges (Idington, Maclennan, and Duff)
held that the company could insure property outside Canada.
Idington J. insisted that the power rested on international
comity alone : the province could limit the powers of a corporation, and forbid it contracting outside; but the province,
if it merely incorporated, left its position outside to be determined by comity, and he could see no difference between the
Dominion and the provinces in this regard. The other two
judges expressed somewhat similar views. The Chief Justice
held otherwise ; he held, as Ministers of Justice had done, 3
that extra-provincial insurance was not within the company's
power, and added that the Dominion Act 4 which affected to
allow provincial companies to do extra-provincial business
was ultra vires: the Parliament must create for this end
a new corporation by itself. Davies J. held that' provincial'
must be read in a territorial sense, not generally as matters
referring to the province, and that the legislation was ultra
1

For the older cases, sec Lefroy, op. cit., pp. 617-44.
(1907) 39 s. c. R. 405.
• Provincial Legislation, 1867-95, p. 261 (Mr. Blake); 1896-8, pp. 17, :!3
(Sir 0. Mowat); see also 1867-95, pp. 142, 492, 635, 811, 1052, 1Hl2, ll82;
1904-6, pp. 32 seq., 57-60, 72, 107-9, 115, 166, 176; Lefroy, op. cit.,
4
pp. 638, 639.
Revised 8tatu.te.s, 1906, c. 34, s. 4.
2

1279.·2
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vires, citing Citizens' Ins~trance Co. of Crtnada v. Parsons? and
Colonial Bu,ilding and Investment Association v. AttorneyGeneral of Quebec. 2 He admitted that the company could
conclude contracts outside (e.g. buy machinery), but only as
ancillary to provincial operations.
In this case, besides the particular points at issue, the
following general questions were asked:1. Is every charter issued by virtue of provincial legislation
to be read subject to a constitutional limitation that it is
prohibited to the company to carry on business beyond the
limits of the province within which it is incorporated?
2. Can an insurance company incorporated by letters
patent issued under the authority of a Provincial Act carry
on extra-provincial or universal insurance l:J'\lsiness, i.e. make
contraetH and insure property outside of the province, or
make contracts within to insure property situate beyond?
3. Has tt province power to prohibit or impose conditions
rmd restrictions upon extra-provincial insurance companies
which transact business within its limits?
4. Has Parliament authority to authorize the Governor in
Council to permit a company locally incorporated to transact
business throughout the Dominion or in foreign countries ?
The judgement of the Court on the case was substantially
in favour of the provinces, except that the last question
was not answered by the majority of the Supreme Court.
'l'lw Canadian Government have now brought before the
Supreme Court the whole question of the powers of the
provinces and the Dominion regarding companies on a
special reference by the Governor-General in Council, which
"(;he Supreme Court has decided it has authority to hear. But
from the preliminary point an appeal has been brought to
the Crown in Council. The difficulty is brought to a head
by the British Columbia Act c. 7 of 1910,3 which requires all
foreign companies either to be registered or take out a licence
to act, and. which forbids the recovery by such companies of
debts within the province if not so registered and licensed,
1
7 App. C:as. 96.
• 9 App. Cas. 157.
" See also Manitoba Acts 1911, cc. \)and 10.
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a decidedly drastic provision; and one which has been
attacked in the province itself as a needless drag upon
business done by non-resident companies by correspondence.
It may be noted that the Dominion Government has disallowed Acts cc. 43-5 of 1909 of Saskatchewan, Quebec Act
c. 82 of 1910, and Manitoba Act c. 82 of 1910, because they
contain clauses authorizing companies t,o carry on extraprovincial trade, and apparently the Dominion policy is to
insist on the limitation of provincial authority. On the
other hand, they have not disallowed Acts imposing heavy
taxation on commercial travellers, though such Acts in 1905
caused much excitement in connexion with Quebec and
British Columbia,! and were alleged to .interfere with the
Dominion contr~l of trade generally, and between the provinces and foreign countries. But they have disallowed
legislation of an exceptional character affecting companies
incorporated under British or Canadian law less favourably
than companies of the province. 2 It is also contended by
Lefroy 3 that if the company is incorporated for objects
within the exclusive power in s. 91, its operation can be
regulated by the Dominion only.
If a company is incorporated under a provincial Act, the
Dominion Parliament claim the power to extend its authority
over the whole of Canada by the plan of granting a licence,
as in the Dominion Insurance Act (40 Viet. c. 42, s. 28), and
a fortiori it may give it federal incorporation for federal
1
See Acts 5 Edw. VII. c. 31 (Quebec) and 7 Edw. VII. c. 10 (BritiBh
Columbia); Provincial Legislation, 1904-6, pp. 14, 15, 140, 154. A
Manitoba Act, 58 & 59 Viet. c. 4, was disallowed merely because it imposed
a licence fee on all companies with provincial objects; ibid., pp. 1005-10.
• See Provincial Legislation, 1867-95, pp. 941, 1007; 1896-8, pp. 60-71,
81-3; 1899-1900, pp. ll seq., 48; 1901-3, pp. 21, 22, 104 seq. ; 1904-H,
p. 69. Most of them are British Columbia Acts, but see Ontario Ac1;
63 Viet. c. 24.
3
Op. cit., p. 622. The difficulties of limiting the powers of the province
are seen at p. 623, note 1 ; cf. Cameron J. in Clegg v. Grand Trunk Railway
Co., 10 0. R. 714. Nothing but express legislation on the topics would do
(cf. p. 626); cf. Hamilton Powder Co. v. Lambe, (1885) M. L. R., l Q. B. 460.
What constitutes action by a company in a province is dealt with in
8tandard Ideal Co. v. Standard Sanitary lJIIanufactl.m:ng Co., [1911] A. C. 7S.
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purposes, and companies not rarely, to avoid tedious conflicts
of jurisdiction, incorporate themselves both federally and
provincially, especially if they desire navigation privileges,
or the power to bridge over a navigable stream, for which
they must, in any case, have parliamentary authority.l In
one case at least the Dominion has incorporated a company
with a purely provincial object, viz. the Act incorporating
the Anticosti Company, which Ritchie C.J. declared in
Ji'orsyth v. Bury 2 to be clearly ultra vires. But a company
incorporated by the Dominion may de facto confine itself
legally to one province. 3
The provinces have on several occasions set up chartered
corporations, a curious name for a body merely incorporated
by Act and not by charter, but there is no~round on which
exception could be taken to the Acts. On the other hand,
an Ontario Act of 1908 regarding the Chartered Accountants'
Corporation of Ontario was disallowed in 1909, because it
forbade any resident member of the Chartered Institute of
the United Kingdom from describing himself as a chartered
accountant while within the limits of the province. Ontario
in 1910 re-enacted this Act (c. 79), which was disallowed, and
again in 1911 (c. 48), also presumably to be disallowed, and
Alberta in 1910 (c. 43) has thus legislated.
The Hupremacy of the Dominion legislation over provincial
legislation as to company incorporation when both are valid
waH asserted in the case of La Compagnie hydraulique de
St. Franc;ois v. Continental Heat and Light Company:1 In
1
Cf. Bourinot, Parl·iamentary Procedure and Practice, 2 p. 680 ; Provincial
Legislation, 1867-95, pp. 379, IllS; re Brandon Bridge, (1884) 2M. R. 14;
Dominion Act 45 Viet. c. 37; Ii ouse of Commons Debates, 1910-1, pp. 7818 seq.
' (1888) 15 S. C. R. 543, at p. 549. See Strong J., at p. 551; contra,
Gwynne J.
3
Lefroy, op. cit., p. 636, note 2. In 1881 the Bell Telephone Co. was
held by the Quebec Courts to have no right to operate in the province under
the Dominion Act 43 Viet. c. 67, and local Acts were passed for its benefit
there in 1882; in New Brunswick, Nova Scotia, and Ontario in 1882; and
in the same year the Dominion Parliament declared it a work for the general
n,d.vantn.g" of l:anndn, "Rut the Quebec decision was, no doubt, wrong.
• [1909] A. C. 194. Cf. Ihdl Electric Go. v, Ottawa ]JJlectric Go., (1902]
A, c, 237,
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that case a Dominion statute (60 & 61 Viet. c. 72) had
incorporated a company with powers as to the sale of electricity which extended over the whole of the Dominion, and
on the other hand the appellant company had received
privileges from the Legislature of Quebec (2 Edw. VII. c. 76;
4: Edw. VII. c. 84), which were in part exclusive of the
operations of any other company. It was held by the
Judicial Committee that the Provincial Act could not be
held to limit the privileges conferred by the Dominion Act,
and that therefore the company incorporated by the
Dominion Act must be deemed not to be affected by the.
Provincial Act. This case is interesting especially in view
of the fact that the provinces have continually passed
legislation requiiOing Dominion companies to take out licences
as a condition of carrying on operations in each of the
provinces. The matter has been repeatedly considered by
successive Ministers .of Justice, and the tendency has been
to doubt whether the power to insist on the taking out of
a licence exists at all, or at any rate whether it exists in the
case of companies which are incorporated under the powers
granted specifically to the Dominion Parliament by s. 91;
but there is as yet no final decision on the matter.

(r) Railway Companies, &c.
'l'he position of railway companies is of increasing importance and interest. The net result of s. 92, subsection 10 (a)
of the British North America Act, when read in conjunction
with s. 91 (29), is to confer upon the Dominion Parliament
exclusive right of legislation with regard to railways, canals,
telegraphs, and other works, and undertakings connecting
a province with any other province or provinces, or extending
beyond the limits of the province. This provision, however,
still leaves difficulties, for the legislative power must be
exercised within the sphere of the subjects with which it
deals, and it is by no means easy to determine what is to be
regarded as being fairly legislation concerning railways, and
what would be an infringement of the powers of the province
to legislate exclusively regarding property and private rights.
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'l'he cases are interesting and somewhat complicated, and
the recent decisions of the Privy Council have rendered
invalid a good many of the older cases.
In the case of Madden v. Nelson and Port Sheppard Railway
Company,! it was determined by the Privy Council that it
was not within the competence of the Legislature of British
Columbia under an Act of 1891, as amended in 1896, to
compel a railway which fell within the jurisdiction of the
Dominion to erect fencing to prevent the straying of cattle.
The Court were clearly of opinion that not only was it
'Ultm vires for the Legislature to do so by direct enactment,
but that it was also ultra vires to do so indirectly, and therefore it must be deemed to have been considered that when
within the legislative control of the DominiOill no interference
with purely railway matters such as this was competent to
a Provincial Legislature. In that case the Court had also
to consider the somewhat awkward fact that they had
shortly before decided in the case of the Canadian Pacific
Railway Company v. Corporation of the Parish of Notre Dame
de Bonsecours, 2 that though the Legislature of Quebec was
not in a position to make any law affecting the construction
of a railway within the jurisdiction of the Dominion, nevertholes:-; the railway eompany was liable if it permitted a ditch
to be ehoked up and beeomc a nuisance. It is, of course,
possible to draw a logieal distinction between the cases and
to Hee that the difference of decision is justifiable, but it is
unquestionable that the latter case is on the boundary line.
Other instances of the same difficulties are seen in the
question which was discussed at length in the Supreme
Court of Canada/3 and again in the Privy Council, as to the
right of the Dominion Parliament to pass an Act which
forbade railway companies contracting themselves out of
1
[1899] A. C. 626. Followed (as regards power of Quebec Legislature to
direct building of crossings over a railway) in Grand Trunk Railway Co. v.
Therrien, (1900) 30 S.C. R. 485, and (as regards provision against fires caused
by engine sparks) in Canadian Pacific Railway Co. v. The King, (1907) 39
S. C. R. 47fl. nf. n.!Ro Monkho11,8e v. Grand Tr11mk Ra17way, 8 0. A. R.
637; 3 Cart. 289 ; Lefroy, op. cit., pp. 445 seq.
2
3
[1S99] A. C. 467.
36 S. C. R. 136.

CHAP. I]

THE DOMINION OF CANADA

711

liability for injuries to their employees. 1 It was argued on
behalf of the Grand Trunk Pacific Railway Company that
this was essentially a matter to be governed by provincial
legislation, but it was held by both Courts that the legislation
was within the power of the Dominion, which alone could
make a law for the whole Dominio~, and that it was both
reasonable and convenient that the Dominion Parliament
should have such power, thus preventing difference of
treatment aecording to the locality in which an accident
to an employee took place.
Another instance of the same question is afforded by the
case of the Toronto Corporation v. Canadian Pac1:jic Railwny
Compnny. 2 Under the Railway Act of Canada, the Railway
Committee of t~e Privy Council was empowered to require,
where it thought fit, that crossings should be protected either
by gates or by the building of bridges and so forth, and it
was also enacted that the Dominion could apportion between
the railway company and other persons interested the cost
of such protection. Accordingly the Railway Committee
did apportion the cost between the railway company and
the Corporation of Toronto, and the corporation protested on
the ground that it had no authority to make payments save
under the Provincial Acts regulating it. But it was held
both by the Supreme Court of Canada 3 and by the Privy
Council that the power given by the Dominion Act was
intm vires and was effective, even if the municipality was
not physically adjacent to the railway. 4
Subsection 10 (c) of s. 92 gives the Dominion power to
legislate with regard to such works as, though wholly situate
within the province, are before or after their execution
declared to be for the general advantage of Canada or for
1
Grand Trunk Railway Co. v. Attorney-General of Canada, [1907]
A. C. 65.
• [1908] A. C. 54.
3
The City of Toronto v. Grand Trunk Railway Co., 37 S. C. R. 232 ; of. 25
0. A. R. 65.
' The City of Carleton v. The County of Ottawa, 41 S. C. R. 552. On the
power of Canada to take over provincial railways under s. 92 (10), sec
Lefroy, op. cit., pp. 603-5.
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the advantage of two or more provinces. This power must
be read in connexion with subsection 11, which permits
the Provincial Legislatures to incorporate companies with
provincial objects.
In the case of Hewson v. Ontario Power Company? the
Supreme Court of Canada was divided in opinion, two judges
on one side and two on the other, as to whether a declaration
that a work was for the public advantage of Canada contained
in the preamble to a private Act fell within the meaning of
Clause (c), but the Court were unanimously of opinion that
when an Act provided for a power company connecting its
wires with the wires of foreign countries, it was clear that
it fell within the jurisdiction of the Dominion, and they
decided the case in question on that basis. This is in accord
with the view of the Privy Council in the ·case of Toronto
Corpomtion v. Bell Telephone Co. of Canada. 2
The question was raised, though it was not formally
decided, as to whether the Provincial Legislature could have
incorporated the company in question. The Court appeared
to be of opinion that it could not have done so if the company
had been authorized to connect its wires with those of a
company in another province, in view of the terms of subsection 11, and they inclined to the view that a Provincial
LegiKlatnrc could not a,uthorizc a company to connect its
wires with tho:-;e of a eompany in a foreign country.
A diKtinctiou was drawn between the case of the Dominion
and the province~:~. In both m1Kos no doubt a legislation
empowering the company to do matters outside the boundaries was subject for its effect to international comity, but
in the case of a province the express power conferred on the
province was limited by the requirement that the objeot
t:'hould be provincial, and therefore, while the Dominion was
under no disability in law, the province was under an express
legal disability.
This view is paralleled by the constant criticisms of the
Ministers of Justice on Provincial Acts which permit railways
' 36 S. C. R .. !i96.
' [1905] A. C. 52, overruling R. v. Mohr, 7 Q. L. R. 183.
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to be run up to the boundaries of the provinces,! and also by
their criticisms on Provincial Acts which empower companies
to do things outside the limits of the province. They have
insisted on the view that the express prohibition contained
in the British North America Act must be given effect to,
and, as seen above, this view has been enforced recently by
the disallowance of the Saskatchewan and other provincial
Acts above mentioned, all of which incorporate companies
without regarding this limitation. 2
But the power of the provinces cannot be ignored. I£
a provincial and a Dominion rB,ilway cross, both consents,
that of the province no less than that of the Dominion, are
needed, 3 though the transfer of a railway declared a federal
railway cannot bil authorized by a provincial Act. 4 In the
case of Montreal Street Railway Co. v. City of Montreal 5 the
majority of the Supreme Court (Fitzpatrick C.J., Girouard,
Idington, and Duff JJ.) held (Davies and Anglin JJ. dissenting) that it was not within the power of the Dominion by s. 8
(6) of the Railway Act to give the Railway Commissioners
jurisdiction to make orders respecting through traffic over
a provincial tramway or railway which crosses a railway
subject to the authority of the Parliament of Canada. The
case was decidedly a difficult one : a distinction was dmwn
between a provincial railway declared federal and a federal
line which was interprovincial, and the judgements of
Davies and Anglin show how much can be said for the
Dominion, especially when the case of Attorney-General for
British Columbia v. Canadian Pacific Railway Co. 6 establishes
the right of the Dominion to affect by railway legislation the
property of the province.
1

On this, cf. Dow v. Black, 6 P. C. 272.
This has been held valid in Ontario a,~ well a~ by the 8upreme Uourt
(above, p. 705); see Clarke v. Union F·in Insurance Go., 6 0. R. 223; 10
0. P.R. 313.
3
Credit Valley Railway Co. v. Great Western Railway Co., 25 Gr. 507;
I Cart. 822.
.
• Bourgoin v. Chemin de Fer de Montreal, Ottawa, et Occidental, 5 App. Cas.
381, at p. 404.
6
(1910) 43 S. C. R. 197.
• [1906] A. C. 204:.
2
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(s) Banking, Insolvency, &c.

Difficulties have also arisen in the case where both the
Dominion and the provinces have legislative authority,
and the decisions are often based on decidedly narrow
lines.
In the case of Tennant v. Union Bank of Canada 1 the
question arose as to whether an Act (46 Viet. c. 120) of the
Dominion under which warehouse receipts were negotiable
im;trumentR was valid, or whether it must be held to be
invalid as dealing with private rights in the province, a
l->ubject on which exclusive legislative authority was given
to the province by s. !Jl (l:~). It was then held that, though
the matter was within tho sphere of provivcial authority, it
fell also within the power of the Dominion as to banking,
which included all transactions auxiliary to banking, and
that the Dominion Act was accordingly valid. It was
argued on behalf of the province that the power of the
Dominion to legislate as to banking companies would enable
it to deprive those compa.nies of privileges conferred by
provincial law, but that it would not enable it to confer
on banking corporations privileges contradictory to such
provincial law, but thi;; view was not successfuL
On the other hand, in the case of Attorney-General of
Ontru·io v. Attorney-Gener·a.l for· the Dornin.1:on of Oanada, 2 the
que::;tion arose whether ::m Ontario Act relative to voluntary
a::-:F)ignmcnts of property, whieh it preferred to incompleted
judgementR, was an infringement of the right of the Parliament of Canada to legislate on bankruptcy, and it was held
that it was not such an infringement so long as the Parliament
of Canada had not in legislating on bankruptcy enacted
a provision which would be contrary to the provincial
legislation.
It has been decided that an Act of the Dominion
1

[1894] A. 0. 31 ; cf. Lefroy, op. cit., pp. 426 seq.
' [1894] A. 0. 189, reversing 20 0. A. R. 489. Of. Kinney v. Dudman,
(1876) 2 R. & C. 19; Lefroy, pp. 438, 439; Peek v. Shields, (1880-3) 31
U. C. C. P. 112; 6 0. A. R. 639; 8 S. C. R. 579.
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Parliament to provide for the liquidation of all building
societies in Quebec, whether solvent or not, is beyond the
competence of the Dominion Parliament.!
(t) Navigation

It is within the powers of the Provincial Legislature to
incorporate companies for navigation purposes within a
single province, 2 though the exclusive right is negatived by
the later decision of the Privy Council in the Colonial Building
and Investment Association v. Attorney-General of Q•uebec. 3
But though a Provincial Legislature may incorporate a boom
company, it cannot authorize it to obstruct the navigation
of a tidal and navigable river. 4 On the other hand, the
legislature may •exercise municipal and police control on
navigable waters, and the municipality of St. John's was
held entitled to have its boundaries extended to the middle
of a navigable river, and to tax the property added to its
boundaries,5 while municipalities can be authorized to impose
an annual tax on ferrymen or steamboat ferries, 6 and a
water lot granted by a legislature is valid even when it
extends into deep water, subject to its not interfering with
navigation. 7 The subject has frequently formed the topic
of comment by Ministers of Justice on Provincial Acts,8 and
1
McClanaghan v. St. Anne's Mutual Building Society, 24 L. C. J. 162;
Z Cart. 237. For cases on the power, see Cote v. Watson, 3 Q. L. R. 157;
2 Cart. 343; Kinney v. Dudman, 2 R. & C. 19; Peek v. Shields, 3 Cart.
266; Shoolbred v. Clarke, 6 0. A. R. 639; l 7 S.C. R. 265; Allen v. Hanson,
18 S.C. R. 667; Quirt v. Reg., 19 S.C. R. 510; 17 0. R. 618; 17 0. A. R.
452; Merchants' Bank of Halifax v. Gillespie, 10 S. C. R. 312; Quick and
Garran, Constitution of Commonwealth, pp. 586-93.
t Macdougall v. Union Navigation Co., (1891) 21 L. C. J. 38; 2 Cart. 228.
Cf. Lefroy, op. cit., pp. 640-6 ; Dinner et al. v. Humberstone, 26 S. C. R. 252.
' 9 App. Cas. 157.
• Queddy River Dri,ving Boom Co. v. Davidson, 10 S. C. R. 222; 3 Cart.
243, overruling McMillan v. South-west Boom Co., 1 P. & B. 715.
5
Central Vermont Railway v. St. John's, 14 S. C. R. 288; 4 Cart. 326.
• Longeuil Navigation Co. v. City of Montreal, 15 S.C. R. 566; 4 Cart. 370.
7
Normand v. St. Lawrence Na~Jigation Co., 5 Q. L. R. 215; 2 Cart. 231.
8
Cf. Provincial Legislation, 1867-95, p. 558.
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an Act of Quebec (38 Viet. c. 47) was disallowed. Quarantine
has also been protected by disallowance of an Act of Manitoba (53 Viet. c. 31) from provincial interference. Collision
regulations are laid down by Canadian law, which follows,
but not absolutely, English legislation.1
/('u) Provincial Taxation

The question of provincial taxation, 'Ylrich .was,.;u:;t~:o,tj,gp,ed
above under Trade and Comrn~rp(l, w~s .(:lons~der(lp. .~lso in
1'he Brewers' and Maltsters' Association of Ontat·io v. The
Attorney-General for Ontario 2 when a licence fee for brewers,
distillers, and others to sell in the province was held valid,
and in the case of Dow v. Black 3 the purposes of the taxation
were asserted to cover all provincial pUfposes, not only
provincial as distinct from municipal, as has been suggested.
Apparently, therefore, the power given in s. 92 (9) is not one
of indirect taxation, but was merely included to render the
mode of raising revenue indisputably legal.
It is natural that the provinces should be confined to direct
taxation : i'lS. 121 and 122 remove clearly Customs and Exci~e
from their purview. But whether under subsection 16 they
have power:-; of indirect taxation is a vexed question, to which
Mr. Lefroy 1 tcndl'l to give an affirmative a.nswer; if so,
posl'libly they have such powers under other subsections,
c. g. 14, but the matter iR doubtful, and the Manitoba Court
has negatived the power under subsection 14. 5 It is clear,
however, that under the power of direct taxation there is no
rule in favour of uniformity 6 as demanded by the United
States Constitution and apparently by the Constitution of
the Commonwealth (s. 51 (ii) ). Nor can the class of licences
in respect of which fees can be charged be limited. 7
1
1'he' CUba' v. McMillan, (1891) 26 S.C. R. 651, a decision which seems
to be invalid as the Canadian law is repugnant to the Imperial Merchant
2
3
Shipping Act, 1894.
[1897] A. C. 231.
(1875) 6 P. C. 272.
4
Op. cit., pp. 730-40, where all the dicta then available are collected.
• Dulmage v. Douglas, 4 M. R. 495, overruling Dubuc J., 3M. R. 562.
• Lefroy, p. 720, note.
' Of. [1897] A. 0. 231; Lefroy, p. 725, note 3. Contra, Reg. v. Mce Wah,
(1886) 3 B. c. 403.
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(v) Dominion and Provincial Delegation

The Provincial Legislatures, as has been seen above,! are
not delegates of the Dominion Parliament or of the Imperial
Parliament, and they can freely delegate their authority to
the extent indicated in Hodge v. The Queen. 2 So in AttorneyGeneml of British Cohtmbia v. M-ilne 3 it was laid down that
the Health Act of British Columbia, which permitted the
Lieutenant-Governor in Council to make regulations regarding Boards of Health, was intra vires the legislature. It
is not, however, clear how far such delegation can proceed :
could a Provincial Legislature set up another body with the
same powers by enacting that its regulations on the topics
ins. 92 should be.law? That would probably be ultra vires 4 :
the legislature can change its constitution,5 but not create
two legislatures, hence the matter must rest on hypothesis,
Again, the Dominion Parliament can make its laws dependent
on action by the Provincial Parliaments. Thus in Reg. v.
0' Rourke 6 was upheld the validity of the Dominion Act,
32 & 33 Viet. c. 29, s. 44, which permitted the qualifications
of jurors to be decided by provincial Acts, although the
qualification of jurors is essentially a Dominion power. 7 So
s. 308 of the Dominion Railway Act of 1888 (51 Viet. c. 29)
allowed the Governor-General to confirm Acts of the Provincial Legislature which had been passed before 1888 to
regulate railways declared by Canadian Act to be for the
public benefit of Canada, and thus falling under the sole
control of the Canadian Parliament.
Such delegation by legislatures to municipal bodies is
clearly legal, despite the fact that it really deprives the Crown
1
See Part III, chap. i.
• 9 App. Cas. 117.
• (1892) 2 B. C. (Hunter) 196.
• Of. The Queen v. Burah, 3 App. Cas. 889, at p. 905 ; Begbie C.J., in the
Thrasher case, 1 B. C. (Irving), at p. 175.
• Of. Mr. H. Davey's argument in Hodge v. ?'he Qneen, Canada 8ess. Pap.,
1884, No. 30, p. 10; Lefroy, op. cit., pp. 689-700.
• (1882) 32 U. C. C. P. 388 ; 1 0. R. 464. So held al~o in Reg. v. Prevr!8t,
(1885) 29 L. C. J. 253.
1
Provincial Legislation, p. 11.25 (Sir J. Thompson on Brit.ish Columbia
,'\Qt, 1891, c. 14),
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of its negative voice in legislation,! a difficulty often seen in
cases of municipal action in British Colonies against Indians
and natives, which cannot be controlled by the Crown.
(w) The Plenary Power of the Provinces

Similarly t;h~ . :P!ovincial Legislatures are not hampered by
coiJ,sjd£lra: tions ?f po!J:-interferen.oe. :with Dominio.n. p.mveta,. or
vice versa, which have been u,§eg to:reg)J~I1.tJl ~h:t:i. cl,t%i~l9l!. of
powers in Australia. That was laid down once and for all
in Bank of Toronto v. Lambe, 2 when the analogy of American
decisions was decisively rejected, but it had been asserted
in a series of inferior Canadian cases 3 that the provinces
could not tax the salary of a Dominion official, a doctrine
decisively rejected by the Supreme Court 8£ Canada 4 when
the point came before it. The same ...pxiuciple.- o.f.".the
equality of province a.n<,l :09.mi,rtio.ll.)ll .~pt;iir 9"\\'P: Jii1e§l is
asserted in The Liquidators ofthf2 M.lJit#irtJ,e Bank of Oa.nada,
v. The Receiver-General for New Brunswick/> The principle
asserted in Cote v. Watson 6 , that a Provincial Legislature
could not raise a tax on the sum realized from the sale of an
insolvent's effects, cannot now be upheld in view of The
Br-ewers' wrul Maltster8' Associa,tion of Ontario v. The Attor-neyGeneml for Ontr.tr·io. 7
So again the wide senBe given to the trade and commerce
power in Severn v. The Queen 8 as forbidding a licence fee
on brewers is Bhown to be untenable by the later decisions,
Gf. Mr. I-1. Dnvey in Cnmda Sess. Pap., 1888, No. 30, p. 113. Similarly
in England there is now no veto on municipal by-laws, though such a veto
wrts contained in the :Municipal Reform Act, 1835, 5 & 6 Will. IV. c. 76,
s. 90.
• 12 App. Cas. 575. See also Lefroy, op. cit., pp. 662-82.
3
Leprohon v. City of Ottawa, (1877-8) 40 U. C. Q. B. 478; 2 0. A. R. 522;
cf. ex parte Owen, (1881) 4 P. & B. 487; Ackman v. The Town of Moncton,
(1884) 24 N. B. 103; Reg. v. Bowell, (1896) 4 B. C. 498.
• Abbott v. City of St. John, 40 S. C. R. 597.
G [1892] A. c. 437.
• (1877) 3 Q. L. R. 157.
' [1897] A. C. 231. For a curious case of an ineffectual attempt to override a Privy Council decision ([1907] A. C. 315), see Toronto Corpora-tion
v. Toronto Railway, [1910] A. C. 312, as to Ontario Act, 1908, c. ll2.
" ( 1878) 2 S. C. R. 70. Cf. Gray J. in Tai Sin(/ v. M artuire, (1882) 1 B, C,
(Irving), at p. 106,
1
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and the Privy Council in the case of the prohibitory liquor
laws 1 even allowed a province to forbid manufacture if its
prohibition could be regarded in any one case as a merely
provincial matter; while they did not think importation
could be forbidden, because that would go beyond private
or local matters solely. But they did not accept as a
ground the view that prohibition of manufacture or importation would interfere with Dominion powers. 2
It follows also that even in cases where the Dominion
Parliament could legislate, the Provincial Legislature can
still legislate until the Dominion takes up the ground. That
was decided in L'Union St. Jacques de Montreal v. Belisle, 3
where a Provincial Act forced two widows to commute their
existing rights to relieve an embarrassed society from
danger of insolvency. So Sir J. Thompson 4 allowed a
Nova Scotia Act of 1888 to remain in operation, though it
regulated for prevention of disease the arrival of boats
from one part of the province to another, because it was
probably valid until it conflicted with an actual Dominion
law, a prinqiple quite different from the American rule that
the silence of Congress on navigation and commerce means
that no rule is to exist.
(x) Local Legislation
. The power to regulate local matters under s. 92 (16) is a
wide one, and includes all merely provincial concerns, whether
extending over a province 5 or parts thereof. 6 The killing of
game in Manitoba has been held local by the Queen's Bench
of that province. 7 The question is ful! of difficulties: public
' [1896] A. C. 348, at p. 371.
This was taken as a ground by Strong C..J. in In Te Prohibitory Liquor
Laws, 24 S. C. R. 170, at p. 204 ; per King .J., at p. 262.
' (1874) 6 P. C. 31.
• PTovincial Legislation, 1867-95, p. 582. Cf. also pp. 946, 947; Lefroy,
op. cit., pp. 683-8; ex paTte Ellis, (1878) 1 P. & B. 593, at pp. 598, 599;
Canadian Pacific Navigation Go. v. The City of VancouveT, 2 B. C. 193;
RingjTet v. Pope, 12 Q. L. R. 303.
' Hodge v. The Queen, 9 App. Cas. 117.
• [1896] A. C. 348, at p. 361l.
1
The Queen v. Robertson, (1886) 3M. R. 613. Contrast Sir ,J, ThompRon,
Prom:ncial Legislation, 1867-95, pp. 927, 930.
2
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health is felt to be local, inasmuch as a Bill for vaccination
was not in 1869proceeded with in the Dominion Parliament.1
(y) Municipal Institutions

The extent of authority given to the provinces by this
subsection has now definitely been deteTmined 2 as confined
only to the powers expressly given to the legislatures by
other headings. The power is one to constitute bodies, not
to give these bodies all the wide authority which might have
been granted before federation by the provinces.
Of the other powers of the Canadian Parliament, the most
disputed has been that of copyright, and that only because
of the question whether a Dominion Act,•in virtue of the
Constitution Act, can repeal legislation on copyright existing
by Imperial Act before 1867, a question clearly decided in
the negative. 3
It seems now clear that legislation under the enumerated
powers of the Parliament can be made to apply to one
locality only, if thought by the Parliament to be necessary
there for the peace, order, and good government of Canada,
and indeed this is obvious, for as the provinces cannot legis~
late on the enumerated topics, there might else be a failure of
legiRlation. 4 In regard to the general power, it must clearly
be uRed aR such, and must not intrude upon matter or sub' House of Corrvmons Debftles, l8fi9, p. G4 ; Lefroy, op. eit., pp. 654-661.
Cf. Sir 0. Mowat's withdrawal in 1897 of hi~ Bill as to t.he employment of
nhildren; Biggar, ii. 660, 661.
2
Attorney-General for Ontario v. Attorney-General for the Dominion, [1896]
A. C. 348, at pp. 363, 364. Cf. Gooey v. Municipality of County of Broome,
21 L. C. J. 182, at p. 186. This decision overrules many older dicta (e. g.
Strong C.J. in 24 S.C. R. 150, 151); see Lefroy, op. cit., pp. 706, 398, note 1,
43-9, 54-61.
• See Part II, chap. iii; Provincial Legislation, 1867-95, pp. 30-58d,
1281-1313; Quick and Garran, Constitution of Commonwealth, pp. 593-6,
' Lefroy, op. cit., pp. 567 seq. ; Quick and Garran, op. cit., pp. 513, 514 ;
Harrison Moore, Commonwealth of Australia,• pp. 284, 285; Loranger,
Interpretation of the Federal Constittdion (Quebec, 1884), maintajned that
unless an Act affected all the provinces it was merely local and ultra vires
the Dominion.
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stance local or provinciaJ.l The Dominion Parliament
cannot make a provincial subject its own by legislating
for several provinces. Instances of the use of the general "
power may be seen in the Act 31 Viet. c. 76, authorizing
the examination by any Court in the Dominion of witnesses
or parties in relation to civil or commercial matters pending
before British or foreign tribunals, 2 and the Temperance Act,
1878.
Provincial Legislatures are all (save where the Constitution
Acts specially provide) on the same footing as regards
authority, 3 and have no powers save those expressly given
in the Act of 1867. 4
One essential characteristic of Prqvincial Legislatures is
their local limi~tion to matters in the province. In the
Goodhue case 5 it was held by Strong V.C. that as the Provincial Legislature could only affect such property when in its
jurisdiction and since some of the grandchildren of testator
were domiciled in England, the Legislature could not bar the
rights of these grandchildren, as the property was notionally
in England. For this doctrine there can be no reasonable
defence. There can be no doubt that the Legislature can
regulate whatever is physically in Ontario, or what is recoverable there (e.g. a debt), and cases which merely assert that
laws are not to be interpreted e.g. to levy a duty in case
of deaths of persons domiciled elsewhere (as in the case of
the British legacy duty) unless it is expressly so stated, have
no relevance to the issue. 6 Doubt is of course possible aH
to whether any given asset is in the province, as in tho
case of shares in a bank outside. 7 Otherwise the power to
1
Attorney-General for Ontario v. Attorney-Geneml Jut· the Dominion, [l.HUUJ
A. C. 348; Lefruy, pp. 314 set1. ; Canada 8e~>~>. Pap., 1884, No. 30, p. 27.
' (1872) 16 L. C. J. 140.
" Lefruy, pp. 705-U.
5
• Lefroy, pp. 710 seq.
19 Gr. 31)6.
• See the discussion in Lovitt v. 'l'he King, (Hl09) 43 S.C. R. 106, and d.
Winans v. Attorney-General (No.2), [1910] A. C. 27; Jones v. The Uaruulu
Central Railway Go., (1881) 46 U. C. Q,. B. 250 (where it was held that the
Ontario Legisla,ture could deal with a company, though bonds of it were
owned in England, and were not domiciled in the province withins. 92 (13)),
1
Cf. Nj:ckle v. Donglas, 315 U. C. Q. B. 126; 37 U. C. (~. B. 51.
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affect all locally within is as clear 1 as the lack of power to
affect what is without, for, as the doctrine mobilia sequentttr
personam is not to be taken as depriving the provinces of
legislative power over goods inside the province in fact, but
outside in law, so also it does not confer upon them a power
to affect goods outside the province because a testator is
domiciled in the province; 2 Manitoba by Acts, HHO, c. 20, and
1911, c. 26, has recognized this fact and amended its death
duties Act so as not to claim to affect property situated outside Manitoba, but taxes property in Manitoba on a scale
determined by the amount outside.
There seems to be no real ground for the view expressed by
'fodd 3 that under the powers in s. 92 the Provincial Legislatures can legislate so as to affect the exclusiiJfe powers of the
Parliament ins. 91. 'fhe cases merely show that a Provincial
Act may deal with matters which might come under Dominion
control in a, different aspect : in Bennett v. The Pharmaceutical
Association of the Province of Quebec 4 it was held that it was
valid to require qualifications on the part of sellers of drugs
nnd medicines, though it might interfere in some degree with
tho sales of drugs and medicines in the provinces.
The principles of interpretation which can be derived from
the judgementH of the Privy Council are simple, and resolve
tlwumelvot> into the view that the Aot must be so interpreted
a:-; not to make the proviHiom; eontained in it of no effect or
tlireutly eontradietory. ThuH with regard to the reservation
to tho provincoH of eiv.ill'ights the prineiple is not to allow
the fullest play to thet>e rights and restrict the powers of the
:Federal Parliament aceordingly, whieh is the view taken by
the High Court of the Commonwealth, but to allow the Federal
Parliament full power to regulate the matters entrusted
1
Lcfroy, op. cit., pp. 752-70. C£. Gowan v. Wright, (1876) 23 Gr. 416;
Allorney-General of Ontario v. Attorney-General for the Dominion o.f Canada,
[1894] A. C. 189, overruling Clarkson v. The Ontario Bank, 15 0. A. R. 166,
at p. 190.
$ Woodruff' v. Attorney-General for OntaJ"io, [1908] A. C. 508; Bank of
'l'oronto v. Lambe, 12 App. Cas. 575, at pp. 584, 585.
3
Parliamentary Government in the British Oolon:ies, • p. 436.
• (l::J8l) l Dor. ~-A. 336; ex parte Laveille, 2 Steph. Dig. 445, at p. 446;
Lefroy, op. cit., pp. 456 seq.
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to it, though such regulation may trench incidentally o11
civil rights ; thus jf bankruptcy is a part of the federal power
it must necessarily in many ways interfere with civil rights,1
but at the same time it is not illegal for a province to extend
the period within which a company may perform its obligations because it thus enables the company to escape from
the operation of the federal bankruptcy law for the time
being. 2 It is clear that in Australia the case would have,
under the present principles of interpretation, been decided
in the opposite manner.
In testing the validity of a Provincial Act, the first step
is to see if it falls under any of the heads given in s. 92, and
if that is prima facie the case, to see whether or not the
power to deal woith the matter is exclusively the power of
the Federal PB,rliament under s .. 91 of the Constitution, in
which case the Provincial Act loses validity. Then there
are many cases where the province and the Federal Parliament have power in different aspects : to quote a case
suggested by Lord Watson,3 the province might legislate to
prevent the sale of arms in the province, or their being
carried by young persons, but the general traffic in arms, the
carrying of arms with seditious intent, would fall under
the powers of the Dominion. Of course, when both Acts are
equally valid considered by themselves, and neither is
invalid in itself, the result is that if they cannot be construed
together the Provincial Act must give place, not as being in
itself invalid, but as the law of the inferior body, a principle
which, it is important to note, is not, as in the case of the
Commonwealth, laid down in the constitution, but is a mere
rule of law adopted by the Privy Council, and binding on
all the Courts. 4 Parliament in Canada has recognized on
1
Cushin(J v. Dupuy, 5 App. Cas. 409, decides that the Dominion Parliament could provide, by Act 40 Viet. c. 41, s. 28, that the decision of the
Court of Insolvency should be final, and that such a provision did not inter. fere with the powers of the Quebec legislature under s. 91.
• L'Union St. Jacques de Montreal v. Belisle, 6 P. C. 31.
3
In the Prohibitory Liquor Laws case, 19 L. N. 139; [1896] A. C. 34.8,
at p. 362.
• [1896] A. C. 366 ; La (}omparJnie hydmul·ique de St. Prunl}ois v. Con·
tinental Heat and Light Co., [1909] A. C. 194; Lefroy, op. cit., pp. 526 seq.
M2
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::-;everal occasions that this supreme power should not he
exercised without good cause, and in incorporating a company
has therefore refused to insert clauses inconsistent with a
previous local incorporation.
It is not, however, possible to hold that a Dominion Act
must legislate for Canada as a whole : it is clear law that it
is enough if the legislation be for the peace, order, and good
government of Canada oven if it have local effect, as, for
example, in the case of the establishment of a court for one
province only. 1 This is clear as regards the enumerated
powers, but a::; regards the general power there is the
limitation that any such legislation must not deal with 'any
matter which is in substance local or provincial, and does
not truly affect the interests of the Dominion as a whole '. 2
Mr. Harrison Moore 3 suggests that the same principle will
apply with still greater force to Australia.
The incidental power of legislation on the matters reserved
to the provinces is recognized in the proviso to s. 91, which
applies in the true interpretation to all the classes of laws
enumerated in s. 92, but it is to be restricted to necessarily
incidental legislation only. 4 Conversely the local legislature
eannot, on tho ground that s. 92 (16) gives them power over all
local ma ttcn;, deaJ in anyway with matters included in the long
list in s. !H a:o within the exclu:oive power of the Dominion. 5
Neither provinee nor Dominion can of course by eolourable
legislation evade the rm;trietions impo~:;ed by 88. 91 and 92 :
' Jl!cCinairt and Smith v. R>ith, (1879) 4 ~- C. R (j48; 1 Cart,. 557. ~co
dieLa in Lefroy, pp. 5G7-8l.
2
Attorney-General for Ontario v. Attorney-General for the Dominion, [189uj
A. C. 348; cf. L'Union 8t. Jacques de Montreal v. Belisle, G l'. 0., at p. :{u;
Fielding v. Thoma.s ([1896] A. U. 600), per Lord Herschcll (cited in l~cfroy,
Legislative Power in Canada, p. 575, from the shorthand report).
3
Commonwealth of Australia,' pp. 285, 286.
• 8ec Attorney-General for Ontario v. Attorney-General for the Dominion,
ll896] A. C. 348, at p. 359 (correcting Citizens' Insurance Co. o.f Canada v.
Parsons, 7 App. Cas. 96, at p. 108); Tennant v. Union Bank of Canada,
[1894] A. C. 31 ; Attorney-General of Ontario v. Attorney-General for the
Dom!:m:on of Canada, [1894] A. C. 189; Montreal.Str·eet Railway Co. v. City
of ~Montreal, 43 S. C. R. 197, at pp. 228, 229.
• Quirt v. The Queen, 19 S.C. R. 510, at p. 516; Lefroy, op. cit., pp. 647-52.
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the Courts regard the substance, not the form of legislation.!
Neither legislature can amend or repeal an Act passed by
the other, and the Provinces of Ontario and Quebec cannot
repeal any Act of the old Province of Canada which it could
not since 1867 enact. 2
Finally, it may be noted that the Privy Council is clear that
regulation does not permit prohibition. This they held in
the Corporation of Toronto v. Virgo 3 and repeated in the
Prohibitory Liquor Laws case. 4

/§

5.

THE DISALLOW ANOE oF PROVINCIAL

AcTs

5

It is expressly provided by the British North America Act,
s. 90, that the provisions of the Act relating to the assent
to Bills, the disallowance of Acts, and the signification of
pleasure on Bills reserved, shall extend and apply to the
legislatures of the several provinces as if these provisions
were here re-enacted and made applicable in terms to the
respective provinces and to the legislatures thereof, with
the substitution of the Lieutenant-Governor of the province
£or the Governor-General, of the Governor-General for the
Queen and for a Secretary of State, and of one year for two
years, and of the province for Canada. It. is certain that
this is a confused and muddled way of expressing the
intention as to the disallowance of Acts, and it has a som£what curious result. The provisions regarding the GovernorGeneral give him the right to assent or rewrve, subject in
theory to instructions, and to withhold assent. If a Bill is
assented to it must be sent home, and it is then possible to
disallow it by an Order in Council within two years after
the receipt of the Bill by the Secretary of State, while a
i Lefroy, op. cit., pp. 372-92.
• Ibid., pp. 365-71.
• [1896] A. C. 348, at p. 365.
• [1896] A. C. 88, at p. 93.
• This power affects in a very substantial manner the interpretation of
the Dominion Constitution; see Bank of Toronto v. Lambe, 12 App. Cas. 575,
at p. 587; Angers v. The Queen Insurance Co., 22L. C. J. 307, at pp. 309,310;
Ritchie J. in Severn v. The Queen,2 S.C. R. 70,at p. 102; StrongJ. at pp.108,
109; Lefroy, op. cit., at pp. 185 seq. The abolition .of the Dominion
veto was demanded by an Inter· provincial Conference at Quebec in 1887;
Biggar, Sir Oliver J.Y!owat, ii. 507.
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reserved Bill ceases to have any validity if not assented to by
Order in Council within two years from the date when it was
presented for the royal assent to the Governor-General.
These provisions substitute the Governor-General for the
Queen in the disallowance of Acts and in the giving of
instructions for reservation and so forth.
A curious dispute soon developed itself as to the sense of
the provisions regarding the Governor-General. Sir John
Young, in a dispatch of March II, 1869,1 asked the Imperial
Government whether he was right in assuming that in the
case of Provincial Acts he should not send them home for the
signification of the royal pleasure, but should deal with them
on the advice of his ministers. In reply, Lord Granville
informed him in a dispatch of May 8, 186'9, that he was at
liberty to follow the advice of ministers as a rule, whether
or not he concurred in it as regards Acts which he deemed
objectionable as illegal or unconstitutional, but in the case
of Acts which he thought gravely unconstitutional, or which
would have required reservation under the royal instructions
in force for the Dominion, he should, even against the advice
of ministers, refer home for guidance. This ruling was
accepted by the Canadian Government at the time, and
a eopy of the dispatch was sent round with a copy of the
relevant part, of the royal instructions to all the LieutenantCovernorf>, as a guide to them in the discharge of their
funetions. 2 On the other hand, in a letter from the Privy
Council Office of December 13, 1872,3 with regard to the
education dispute in Canada, it was observed by the Lord
President that the power of confirming or disallowing Provincial Acts was vested in the Governor-General of Canada
acting under the advice of his constitutional advisers, and
that Her Majesty in Council had no jurisdiction therein.
This clearly pointed to a different conception of the position
from that laid down in the Imperial dispatches, which was
' Canada Sess. p,~p., 1870, No. 35, pp. 3, 4; Provincial Legislation, 18671!5. pp. 62-4; Lefroy, op. cit., pp. 193 seq.
' Canada Sess. Pap., l.c., pp. 25-7.
" Ibid., 1876, No. 116, p. 85.
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reiterated in a dispatch of June 30, 1873,1 with regard to
the disallowance of the New Brunswick Education Act, and
a dispatch of December 31, 1874, as to land legislation of
Prince Edward Island. 2 There it was clearly laid down :
' This is a matter in which you, must act on your own individual discretion and on which you cannot be guided by the
advice of your responsible ministers.' Naturally, so interesting a divergence of view at home attracted attention in
Canada, and accordingly a committee of Councll considered
the question and decided on Ma,rch 8, 1875, that the act
of the Governor-General in this regard was essentially one to
be done on ministerial advice as all his other acts were.
But this opinion was not accepted by Lord Carnarvon, who
in a dispatch of ~ovember 5, 1875,3 was still of opinion that
the matter should be left vague. He instanced the rules then
laid down for the exercise of the prerogative of mercy in
Australia, and then said that the Governor-General should
consult his ministers and then give his own individual
decision on the point, as he did in cases of pardons. He
went on to add:
The constitutional remedy for any prolonged difference
of opinion between the Governor-General and his advisers
would be the same in this as in any other case of a similar
nature. Holding, as I have already explained, the opinion
that the constitution of Canada does not contemplate any
interference with provincial legislation on a subject within
the competence of the local legislature by the Dominion
Parliament-or, as a consequence, by the Dominion ministers
- I assume that those ministers would not feel themselves
justified in retiring from the administration of public affairs
on account of the course taken by the Governor-General on
such a subject, it being one for which the Dominion Parliament cannot hold themselves responsible, although it may
demand to know what advice they gave.
Then Mr. Blake gave the whole subject his careful conIn a report of December 22, 1875,4 he contro-

sid~r.ation.

l Canada Sess. Pap., 1874, No. 25, p. 13; 1876, No. 116, pp. 84, 85.
3
• Ibid., 1885, No. 34, p. 368.
Ibid., 1876, No. 116, pp. 83, 84.
• Ibid., pp. 79, 83. The correspondence is also printed in Provinc1:al
.Legislation, 1867-95, pp. 65 seq.
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verted the argument of the Secretary of State : he pointed
out that from their local character the Acts were essentially
those which did not require intervention on Imperial grounds:
and he laid stress on the fact that as the Queen could only
disallow by Order in Council so the Governor-General must
disallow by that means : if ministers wished to disallow
they should resign if they wished to do so while the Governor
refused, and conversely, if he desired to disallow he must
obtain a Cabinet which would agree to his proposed action.
The case of pardon was essentially different, and no doubt
might include serious Imperial intere:;.ts. The report was
approved on February 29, 1876, and was forwarded on
Apri16, 1876, to the Secretary of State. In a reply of June 1,
1876, the Seeretary of St~tte intimated that in his view the
use of the term Governor-General in s. 90, and not GovernorGeneral in Council, was a sign of throwing personal responsibility on the Governor-General : otherwise the whole effect
of the reservation of independent power to the provinces
would be gone if the Dominion could deal as it pleased with
their legisbtion. The matter could only be decided by the
Privy Couneil. To this Mr. Blake replied that the omission
of the words ' in Council ' was for brevity and to avoid
repetition, for else the power to disallow would be given to
the Governor-General in Council. As to the argument of
Rnbstanec, it might at best be an argument for the alteration
of the law, but even as that it was not conclusive, for the
province:,; were well able to punish any conduct infringing on
their interests by the Dominion Government, and this was
a much better safeguard against unsatisfactory legislation
than an independent judgement on the part of the GovernorGeneral, or his acting on instructions from home. The
Secretary of State in a dispatch of October 31, 1876, still
maintained his view, and suggested that if the GovernorGeneral consulted his ministers he would be acting under
their advice as laid down in the I~ord President's letter,
though not according to their advice. In reply, Mr. Blake
declined to accept the view that a man acted under advice
when he rejected it, and pressed for the recognition that in
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law as in spirit the constitution requires the GovernorGeneral to act on ministerial advice. But he hoped that
there would, as a result of the correspondence, be little
chance of friction.l
Todd, 2 in his review of the case, thinks that the real sense
of Governor-General is Governor-General in Council, and he
quotes s. 54, where the recommendation of Money Bills is
given to the Governor-General, as negativing the idea that
the words should be read as giving a personal discretion.
He urges in favour the opinion of Sir John Macdonald, 3 who
asserted that all the powers of the Governor-General must
be done with the advice of his Council, whether formally
declared in the Act to be done by him or by him in
Council. But tli.is argument is a mistake : the rule cannot
be made absolute, or if it were made absolute it would defeat
the essence of respont>ible government-the fact that the
Executive Council itself holds office at the pleasure of the
Crown in the person of the Governor-General, and that this
discretion cannot be fettered : so that the only conclusion
which can be drawn is that each section must be examined
for itself, to see if by constitutional practice it confers an
independent authority or not. Much more effective, in
truth, is the fact that the power has always been exercised
in Council, and that no case of dispute has yet been known
to occur where the Governor-General attempted to disallow
an Act of his own motion. Todd's third argument, that
since the Queen in Council has no authority as declared by
the Lord President, the Governor-General as an Imperial
authority cannot have any, is quite invalid. It might well
have been intended that the Governor-General should have
been the vehicle of Imperial authority, just as, in fact, in
1

Canada Sess. Pap., 1877, No. 89, pp. 449-58.
Parliamentary Government in the Colonies/ pp. 340 seq.
3
Parl. Pap., C. 2445, p. 109. So Higinbotham J. in Attorney-General v.
Goldsbrough, 15 V. L. R. 638, at p. 647 (cf. also Tasmania Interpretation Act,
1906; Union Interpretation Act, 1910). The statement is not, however,
strictly correct; it is a matter of constitutional practice. Cf. Pope, Sir
.John Macdonald, ii. 296, 297, for his views on disallowance ()]'provincial
legislation. He was really in favour of a union not fedemtion.
2
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New Zealand the Governor alone could de facto disallow
Provincial Acts for Imperial grounds as only three months
were available for action.1
The truth is that these curious points do not arise from
the deliberate framing of an Act: they arise here because
the framers of the clause intended to give the power to the
Governor-General without thinking out very closely in what
way he would exercise it, but probably being very far from
imagining that he would act on ministerial advice: they did.
not observe that the wording left it necessary for the disallowance to be done in Council. Now an Order in Council
in England and in these cases was, and is, a formal means of
doing what could be done by dispatch, and an order is made
not on the advice of the Cabinet but on• a request by a
departmental minister, and the Council may not contain
a single minister at all, as any three councillors suffice for
a Council. The Council, however, in the case of Canada,
brought in the technical sense of a Governor-General acting
in Council and with the advice of ministers, and, though
it was rather a technical result, it was, strictly speaking,
correct.
At the same time, it is impossible to ignore the fact that
the decision in effect cancelled much of the security of the
provinces. It waR evidently the view of Lord Carnarvon
and of his department that the plan of the constitution did
not intend that any acts of the provinces should be disallowed unless illegal or unconstitutional. They evidently
considered, and it seems to have been held, that the Imperial
Government would still have retained a control over the
Provincial Acts. In 1874 it was suggested by the Secretary of State that the Governor-General need not be very
anxious about obtaining the views of his ministers on the
question of a Prince Edward Island Act of 1874 to settle
the land question : but the Governor-General referred the
matter to ministers, and in due course disallowed it on their
1
Cf. also Harrison C.J. in Leprohon v. City of Ottawa, 40 U. C. Q. B. 478, at
p. 490; 1 Cart. 488, at p. 64 7; Taschereau J. in Lenoir· v. R#chie, 3 S. C. R.
575, at p. 624; Lefroy, Legislative Power in Oa'YIA.lda, p. 202.
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advice.1 Though in that case the Secretary of State told
certain petitioners that the matter was one for the GovernorGeneral, in answering a petition in 1875 regarding a second
Act he merely said that the Secretary of State had not felt
at liberty to interfere with the course taken by the GovernorGeneral.2 In the matter of the complaints of the Presbyterians against the Ontario legislation as to the union of
the churches and the college at Kingston the Secretary of
State took no action, 3 but in the case of the complaint of
Mr.Butt, M.P., in 1878, regarding the Act of New Brunswick
regarding Orange men, the Secretary of State 4 still used
language which indicated that Her Majesty's Government
might interfere in a very exceptional case. And probably
the view still t~n was that the Governor-General had some
personal discretion, though of course it might be that the
Secretary of State only meant that a matter might be so
grave that the Governor-General might change his ministers
rather than allow an Act which was obviously wrong or
disallow an Act obviously justifiable.
At any rate, the modern practice which has grown up is
perfectly satisfactory so far as Imperial interests are concerned: the Dominion Government have at the request of
'he Imperial Government disallowed a whole series of British
<1'olumbia Acts dealing in a hostile spirit with the Japanese
and .other Asiatic races, while the Lieutenant-Governor
disallowed an amusing Act passed in 1907 wherein the
omission of a 'not ' rendered the Act of precisely no use,
while the Act passed in 1908 had the 'not ' restored, but
was ultimately disallowed after being held ultra vires by
the Courts of the province. 5 Again, in deference to the
' Parl Pap;, C. 1351, pp. 42, 54-61.
• Ibid., pp. 50, 62-4.
Canada Bess. Pap., 1877, No. 89, pp. 435-47.
• Parl. Pap., H. C. 389, 1878. Lord Stanley referred home for instructions as to whether he could legally allow the Jesuit Estates Act of Quebec
in 1888 to remain in force; see Hopkins, Sir John Thompson, p. 14:~;
Provincial Legislation, 1867-95, pp. 395 seq.
• See British Columbia Bess. Pap., 1908, D. 15, 43; G. 59 ; 13 B. C. 370;
Canadian Anmtal Review, 1907, pp. 382 seq.; 1908, pp. 540 scrj.; a hove,
p. 689, n. 2.
3
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views of the Imperial Government, an Ontario Act of 1908
which inter alia made it illegal for a chartered accountant
to describe himself as such in the province was disallowed,
though it was re-enacted promptly in 1910 (c. 79) in identical
terms, was disallowed and reappears on the statute books
in 1911. A British Columbia Act was also criticized on thifl
ground by the Imperial Government in 1905.1
The Dominion control is in the main exercised through
formal disallowance rather than by withholding fi,SSel}t or
reservation, and no detailed instructions for reservation
have so far been i::;sued, though the Lieutenant-Governor of
Manitoba asked for them in 1876. The need for reservation
is not great in a country where there are no long distances
in time between the provinces and the :h.ead-quarters of
government, and it would seldom be convenient for the
I~ieutenant-Governors to refuse assent straightway.
At any
rate, the Lieutenant-Governors of Ontario and Quebec seem
never now to refuse assent, and very rarely to reserve ;
indeed, in OntaTio disallowance has been unknown. In
Nova Scotia, on the other hand, the Lieutenant-Governor
five times in the yeaTs 1874-9 refused his assent, and in
New Brunswick the same course was taken in 1870, 1871,
and 1872 by one Lieutenant-Governor, and in 1877 and 1879
by another. Todd 2 obtained from the Lieutenant-Governor
of Nova Scotia his explanations of his action, which was
due to the dm;ire of mini::;ters to avoid infringing upon the
Rphere laid open to them by the Br,itish North America Act.
On the Bills having passed both Houses, there were found,
on close examination, serious defects which would have
rendered it undesirable for him to assent. Otherwise they
would have been disallowed, an inconvenient _proceeding,
while reservation would have meant throwing on the
Dominion authorities a duty really incumbent on the Provincial Government of seeing that it did not really transgress
the limit pointed by the constitution. Thus in 1873, when
the Lieutenant-Governor of Ontario on advice reserved two
' See Provincial Legislation, 1904-6, p. 159; above, p. 708.
2
Parliamentary Government in the British Colonies, 1 pp; 395, 396.
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Bills, the Dominion Minister of Justice Teported that the
pTovince should have accepted the responsibility of deciding
whetheT the Acts, which were intra vi1·es, should become law,
and no action was taken to bring them into operation.l In
1878 the Lieutenant-Governor of Quebec reserved a Railway
Bill against the advice of his ministers, and then dismissed
the ministers : the new Premier advised him to reserve, not
to withhold assent, and the Bill never became law. 2 But
certainly the normal modern practice is assent followed by
disallowance : in 1908 no attempt was made by the Lieutenant-Governor of British Columbia to decline to assent to
the anti-Japanese law, thoug" its disallowance was certain,
and in 1907 he had declined his assent.3 The reason for this
is probably the f~eling which animated Mr. Blake in 1876-7,
that the legislation of Canada vis-a-vis the Imperial Government should be co111pleted in Canada, and then if need be
disallowed, and not reserved by a Governor-General or
refused assent by him. Still there is no reason why reservation or refusal of assent should not be used in exceptional
cases, and there is certainly no convincing ground for the
view of Todd that refusal of assent should only be done on
ministerial advice ; 4 on the other hand the view of Sir J.
Macdonald that it should never be done on ministerial advice
is somewhat too sweeping a dictum.
The mode of disallowance was prescribed with much
solemnity in 1868. It was agreed after full con:-;ideration
by the Privy Council of Canada that the Minister of Ju:-;tice
should report as quickly as he could on Bills to which no
objection could be taken, and send in separately and in
detail reports on Acts which seemed open to objection as
(l) altogether illegal or unconstitutional, (2) as being partly
illegal or unconstitutional, (3) as clashing with the legislation
1 Ontario Sess. Pap., 1874, Sess. l, No. 19.
Ho alw in 189:l ll~ regard:o
l'rince Edward Island; see Provincial Legi8lat?:on, 18f37 !)5, p. 1225, ami
cf. pp. 77, 104, 763, 807, 915, 1018, 1045, 1200, 1201.
2
Quebec Legislative Assembly Journals, 1877-8, pp. 230, 272. A new Aet,
41 & 42 Viet. c. 3, was substituted.
" Canadian Anm~al Review, 1907, pp. 612, 613.
4
See below, Part V, chap. i.
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of the Dominion where there was concurrent power, and
(4) as affecting the interest of the Dominion generally. 'l'his
principle was laid down finally on June 9, 1868, and in
:mbstance the procedure has not been changed: the report
of the Minister of Justice is the important part of the case.1
In Rtrict constitutional theory it may be that the Dominion
::;hould have contented itself with the disallowance of
uneonstitutional or illegal laws, as Lol'd Cai'nal'von argued
with so much energy in 1873-5: 2 in practice, it did nothing
of the sort, but decided to supervise very closely the pro~
vincial legislation, especially when the correspondence with
Lord Carnarvon ended in the virtual abdication by the
Colonial Office of the view that in case of doubt the Secretary
of State Rhould be applied to as having authelrity to direct the
Governor-GeneraL In many cases Aets have beeri allowed to
l'emain in operation, though they are clearly in part ultra vires,
if the rest can be separated and therefore allowed, while the
Legi::Jaturc has been asked to take t'lteps to amend the part
which waH invalid, or sometimes, if the Dominion was able
to legislate, it has passed legislation not exactly to validate,
for that could not be done if the Act were ~tltra vires, but to
secure tho same effect as was aimed at in the Provincial Act.
The examplet-> of disallowance are decidedly numerous,
though perlmp::; fewer tlmn might be expected when tho
prodigious legi:.;lativc output of the provinces is taken into
account : thuH a return made for the use of Todd :l showed
' Canada Sess. Pap., 186!), No. 18; 1870, No. 35, pp. 6, 7; the reports
arc published up to 1906, and are here cited as Provincial Legislation. As
legal opinions as to constitutionality and so forth they are valuable, though
not of course authoritative; cf. observations on this point in 39 S.C. R. 405,
at pp. 413-15, by the C.J.; Blake in Lefroy, op. cit., p. 141, note.
2
Of. Lefroy, pp. 197, note 4, 198 ; Adderley, Hansard, ser. 3, olxxxv.
1:319; Mills, Canada, House of Commons Debates, 1889, p. 876.
• Parliamentary Government ·in the Colon·ie.s,' p. 271. Up to 1882 the totltl
number was only thirty-one; out of 6,000 Acts for 1883-7, fifteen Acts
were disallowed; see Canada Sess. Pap., 1882, No. 141; 1885, No. 29;
Munro, Constitt~tion vf Canada, pp. 260, 261. Up to 1906, 86 were disallowed: Ontario 8, Quebec 4, Nova Scotia o, New Brunswick I, Manitoba
27, British Columbia 40, Prince Edward Island none. In Ontario 3 were
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that up to 1878 inclusive, out of 4,606 Acts passed by the
seven provinces existing up to that date there had been
disallowed only three in Ontario, two in Quebec, four in
Nova Scotia, six in Manitoba, and twelve in British
Columbia, while in Prince Edward Island and in New
Brunswick no Acts had been disallowed. The proportion
did not, however, diminish after that date, and in one
respect it may be said to have been substantially increased,
for it is in the administration of Sir John Macdonald that
we find the clearest examples of the interference by the
Dominion with Provincial Acts simply because they transgressed Dominion policy : with the advent of the Ministry
of Sir Wilfrid Laurier, which was returned to power, for
one reason among others, owing to the attempt of the Conservative Government to coerce the Province of Manitoba,
the practice of disallowing Acts on other than legal and
constitutional grounds, or on grounds of wide public and
Imperial policy, may be said to have come almost to a stop.
Some of the cases of the exercise of the power have been
proved subsequently to have been based on quite inadequate
legal grounds ; for example, the absurd doctrine of the Provincial Legislature as a municipal council resulted in the
disallowance of the Act of Ontario to define its privileget::
in 1868-9. The law officers of the Crown in England shared
in the opinion as to that Act being ultra vi1·es, and it was
disallowed. But a Quebec Act of 1870 was not disallowed,
and a subsequent Act of Ontario in 1876 was allowed to
stand as being at any rate, if invalid, open to being overruled by the Courts, and in 1878 a decision in the Supreme
Court of Canada 1 incidentally affirmed the legitimacy of such
Acts. Cases of similar action regarding the pardon power
and the executive government have been seen above. 2 'l'his
principle of leaving to the Courts the decision of such cases was
reserved and not assented to, 6 in Quebec, 2 in Nova Scotia (one assented
to), 4 in New Brunswick (all assented to), 14 in Manitoba (5 assented to),
6 in British Columbia (5 assented to), and 5 in Prince Edward Island
1 Landers v. Woodworth, 2 S. C. R. 158, at p. 192.
(3 assented to).
' Of. Biggar, Sir Oliver Mowat, ii. 509 seq.
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adopted by the Dominion in 1871 in the famous case of the
Ontario Goodhue Estate Act of that year to confirm and
validate the settlement of property under a will, but at
variance with the intention of the testator. The Act was
petitioned against, but the Dominion left it to operate,
though the Ontario Court of Error and Appeal decided later
that it was, though not ultra vires, inoperative on account of
the defects and omissions of its drafting.1 In 1876 also they
consented to leave in operation the excellent Act (c. 28) passed
by the Province of Manitoba in that year to get rid of the need~
less and useless Second Chamber which the Dominion Parliament had created for it in 1870. The Lieutenant-Governor
pointed out what he thought legal and other objections to
it, arising from the curious wording of tht Imperial Act of
1871, but the Dominion Government were then of opinion
that it would be contrary to the spirit in which the power of
disallowance had been exercised to interfere with the operation of the Act. They suggested, however, that it would be
for the Legislature of Manitoba, if necessary, to petition the
Crown for the validation of the Act by Imperiallegislation. 2
Thi:,; waH not done, nor does it seem to have been necessary,
and in LH91 (c. 9) New Brunswick, and in 1893 (c. 21) Prince
Edward bland removed their second Houses, though in the
eaHe of the latter provinee, in which the Second Chamber had
been Hi nee I HH2 eleetive, a, compromise was made by which
half the memberR were elected on a property basis, and half
!lot. Jn 1892 a similar Bill was reserved and not assented to,
beeau:,;e on prineiple it should not have been reserved. During
tho same period the Courts of Canada declared the powers of
the legislatures absolute as to choice of methods within
their own provinco, 3 and the Supreme Court of the Dominion
aetually laid it down in a judgement 4 that the assertion of
' l!J Ur. 366; 1 Cart. 560.
" Uanada Sess. Pap., 1877, No. 89, pp. 148-51.
a Uf. re Goodlme, 19 Gr., at pp. 386 (per Draper C.J.), 418 (per Spra.gge U.),
45~ (per Strong V.C.); Cowan v. Wright, 23 Gr., at p. 623 (per Blake V,C.),
tend see 4 0. A. R., at p. 100; 2 S. C. R. 70, at p. 81.
• Severn v. The Qt~een, 2 S. C. R. 70, at pp. 96 (per Richards C.J. ), 131 (per
:Fournier .J.). Cf. Canada Ho1tse nf Commons Debates, 1889, pp. 822, 823.
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the prerogative right of disallowance by the Federal Government would always be considered a harsh exercise of power,
unless in cases of great and manifest necessity, or where the
Act was so clearly beyond the powers of the local legislature
that the propriety of interfering would be recognized at
once. They also admitted that the power could even be
applied to a law over which the Provincial Legislature had
complete jurisdiction, but it would always be a difficult
matter for the Federal Government to substitute its opinion
instead of that of the legislative assemblies in regard to
matters within their province, without exposing themselves
to be reproached with threatening the independence of the
provinces. There were, however, even in this period cases
of disallowance oi. Acts on other than legal or constitutional
grounds, or the withholding of the assent to Bills which had
been reserved, but these were mainly in respect of en~J,ct
ments of British Columbia 1 and Manitoba, 2 which stand
in a peculiar position to the more settled provinces of the
east, especially as regards land surveying and the regulation
of the legal profession. One interesting case arose as regards
Quebec ; the Lieutenant-Governor assented in 1877 inadvertently to a Bill which he was assured had duly passed both
Houses: as a matter of fact it had done so, but had only
been read twice in the Assembly, and on finding out the
error the Dominion Government was asked by the LieutenantGovernor to take steps to disallow the Act. Mr. Blake,
however, as Minister of Justice, declined to comply with this
request, pointing out that the assent, having been improperly
given, was mere nullity, and suggesting that the disallowance
of a nullity would be improper, though the Quebec Legislature
might pass, if it liked, an Act next session declaring that the
Act of the previous session was void: it did not do so, but
it was agreed not to print the Act among the Acts of the
session, and so it never appeared as an Act at all on the
statute book. 3 In 1876, however, a Manitoba Act (38 Viet.
c. 37) was disallowed because it had not been duly published
1

Canada Sess. Pap., 1877, No. 89, p. 174.
3
pp. 179, 230, 307.
Ibid., 1879, Nos. 19 and 26.

~'Ibid.,

N
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in tho Gctzette, and was not considered to be in force in the
province.
Under Sir John Macdonald's regime we find a vigorous
policy of interference with provinciallaw(;l.. The facts in
McLaren's case were as follows : he had constructed on
a non-floatable stTeam in Ontal'io certain woTks of which
he claimed to be seised in fee-simple, for carrying logs to
their destination. One Caldwell, who carried on the same
bmlineHH higher up than McLaren, claimed to be entitled to
URe the ::;tream for the purpo::;e defined in chaptel' 115 of
the Revised Statutes, which provided that all persons might,
during the spring, summer, and autumn freshets, float sawn
logt-J and other lumber rafts and craft down all stTeams.
McLaren obtained an injunction from the Cemt of Chancery 1
against Caldwell on the grounds that the expression ' all
streams ' in the Revised Statutes merely referred to streams
which were naturally floatable, not to those made float~
able by artificial means. The decision was wrong, as was
decided by the Privy Council in 1884, 2 but in the meantime,
while the question was moving slowly through the CouTts,
as the Court of Appeal :J of Ontario reversed the decision of
the Court of Chancery, and the Supreme Comt of the·
Domiuion 1 ret-Jtored it, to be Teversed finally by the Privy
Council, tho Ontario Legislatme passed an Act in 1881 in
which it compelled the owner of such improvements as those
erected by McLaren to permit their use by others on payment
of a reasonable toll to be fixed by the Lieutenant-Governor
in Council. Besides, the Act declared that the provisions of
the Act in the Revised Statutes extended to all streams and
not merely to floatable streams. The Act was petitioned
against, and it was disallowed on the grounds that, in the
first place, it deprived an owner of his property without
adequate compensation, by making him a mere toll-keeper
if he wished to get anything for the use of it by others, and
secondly, that it reversed the decision of a competent Court,
Bourinot, Constitution of Canada, pp. 144 soq. ; Biggar, Sir Olive~
2
.lluwat, i, :338-45.
!:1 App. Cas. 3!:12.
4
'.0 0. A. K 450.
8 8. C. R. 435.
1
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the Court of Chancery of Ontario, by declaring the meaning
of the Act of 1881 to be and always to ha,ve been that which
it ascribed to it. 1 Re-enactments of the law in 1882 and
1883 met with disallowance. This utterly indefensible action
was protested against by the Government of Ontario, which
asserted with vigour, clearness, and much dignity that it
was no part of the duty of the Dominion to interfere with
the operation of a Provincial Act within its legitimate
activity. Finally in 1884 the Act was allowed to stand, tho
rates of payment being fixed by the county judges.
The next series of cases is one more justifiable: it was
necessary in connexion with the contract for the construction
of the Pacific Railway to give a guarantee to the company,
a guarantee ratifted by the Legislature of Canada in the
session of 1880-1, that the Government would not permit
for twenty years the construction of any line of railway
south of the Canadian Pacific Railway from any point at or
near the Canadian Pacific Railway, except such line as should
run south-west or to the westward of south-west, or to
within fifteen miles of latitude 49°. This agreement only
referred in terms to lines authorized by the Dominion Parliament, but the Dominion Government put upon it the meaning that it was not to allow any line, which was no doubt the
sense intended. At any rate, they opened the game by
disallowing in 1882 the Act (44 Viet. c. 37) of Manitoba,
incorporating the Winnipeg South-Eastern Railway Company, despite the protests of that Legislature ; they then
disallowed in succession the Acts of Manitoba to incorporate
the Manitoba Tramway Company (44 Viet. c. 38), to incorporate the Emerson and North-Western Ra.ilway Co. (44
Viet. c. 39), and to encourage the building of railways in
Manitoba (45 Viet. c. 30), on the ground that they were in
conflict with the settled policy of the Dominion Government
in regard to the direction and limits of railway construction
in the territories of the Dominion. In 1886 they disallowed
the Emerson Railway Act again (47 Viet. c. 68), and the Acts
1

Canada Sess. Pap., 1882, No. 149 a; Provincial Legislation, 1867-95,
pp. 171seq..
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(47 Viet. c. 70 and amending Acts) incorporating the Manitoba
Central Railway Company, and in 1887 the Act incorporating the Rock Lake, Souris Valley, and Brandon Railway
Co. (48 Viet. c. 45),1 the Acts regarding the Emerson (50 Viet.
c. 54) and Central Railways (c. 1), and the Acts incorporating
the Winnipeg and Southern Railway Company (50 Viet. c. 2)
and the Red River Valley Railway Company (50 Viet. c. 4).
In 1883 the Acts passed by British Columbia to incorporate
the Fraser River Company (46 Viet. c. 26) and to incorporate
the New Westminster Southern Railway Company (46 Viet.
c. 27) were also disallowed in furtherance of the same policy.
Naturally Manitoba was up in arms after this wholesale
diHallowance of the Provincial Acts merely because of a supposed federal interest, and the relations of the two GovernmentB, which were destined in a few years to bring ruin on
the Conservative party in the Dominion, assumed a serious
aspect: the Dominion Government felt that it must attempt
conciliation, and therefore arranged with the company to
abandon the rights they had on consideration of certain
further privileges conceded to them and ratified by an Act
of Canada in 1888. 2 The dispute between the two Governments thus terminated, but it was to be renewed in the
Courts, since in 1888 the Hailway Commissioner of Manitoba,
under the statute of 1888, which was no longer disallowed,
commenced the construction of the Portage extension of
the Bed River Railway, and it became necessary to obtain the
approval of the Hailway Commission in Canada to secure the
crossing by the new branch of the Pembina mountain branch
of the Canadian Pacific line. The latter company at once
intervened, and took the preliminary objection that the
railway commissioner of the province had no authority to
construct a line crossing the Pacific line, as the Act was
illegal. It was argued by Mr. Blake for the company before
the Supreme Court, that the Parliament of Canada had years
before, by Acts, declared that a work crossing the Canadian
Canada Scss. Pnp., 1882, No. 166; 1886, No. 81; Provincial Legislation,
1867-95, pp. 862 seq., 1082.
• See 51 Viet. c. 32; Canada House of Cornrnow Debates, 1888, p. 1332.
1
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Pacific line was a work for the general advantage under
s. 92 (10) of the British North America Act, and that by the
declaration the matter had been definitely removed from
the jurisdiction of the Provincial Legislature and assumed
to be within the cognizance of the Dominion, that the work
proposed to be carried out was essentially a Dominion work,
and therefore the whole of the Manitoban action was hopelessly illegal. The Supreme Court decided unanimously
against this contention, holding that the Provincial Act
was clearly valid, and that the railway constructed under it
was entitled to cross the Canadian Pacific Railway subject
to the approval of the Canadian Railway Commission, as
provided by the Canadian Railway Act of 1888.1
On the other h~d, there was no disallowance of the remarkable Act of the Province of Quebec in 1888 (c. 13), which
granted the Jesuits a compensation for the estates which were
taken from them by the annexation of Canada, and which
they had vainly desired to have restored to them. There
was much bitterness in Canada as to this action, and pressure
was brought to bear on the Government to disallow, but the
Government declined to do so, on the ground that it was
essentially a fiscal matter for the decision of the Government
of the province and its Legislature, a decision which naturally
was probably in part due to motives of policy with regard
to the treatment of Quebec. 2 Nor in 1890 was the Manitoba
Act, which opened the long dispute as to education in that
province, disallowed, but in that case it must be remembered
that the provincial right to legislate was subject to positive
limits, which could be enforced by the Courts, and which in
the long run could be made good by the action of the Legislature of Canada under the powers conferred by the Act
constituting the Province of Manitoba. 3
But a change has certainly come over the spirit of the
' 12 L. N. 4, 5 ; Cass. Dig. 2 487.
• Canada Hmtse of Commons Debates, 1889, pp. 8ll-910; Provincial
Legislation, 1867-95, pp. 386 seq. ; HopkinA, Sir John Thompson, pp. ll!l36; Willison, Sir Wilfrid Laurier, ii. 40-6.
' See Provincial Legislation, 1867-95, pp. 94.7-9; Hopkins, op. cit., pp.
255-72.
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Dominion as regards the legislation of the provinces within
their own sphere. In 1901 Mr. D. Mills, as Minister of
Justice, said in reference to the Ontario Insurance Act
(1 Edw. VII. c. 21) :-1
The undersigned conceives that your Excellency's Government is not concerned with the policy of this measure. It
iK no doubt intra vires of the Legislature, and if it be unfair
or unjust, or eontrary to the principles which ought to
govern in dealing with private rights, the constitutional
reeonrRe is to the Legislature, and the Acts of the Legislature
may be ultimately judged by the people. The undersigned·
does not consider, therefore, that your Excellency ought to
excreise the power of disallowanee in such cases.
In the sameyear,spealdng with regard to certain ex post facto
legi:-;lation (1 Edw. VII. c. 45) of British Coltlmbia, he said :-2
The undersigned bases his refusal to recommend disallowance on the fact that the application proceeds upon grounds
affecting the substance of the Act with regard to matters
undoubtedly within the legislative authority of the province
and not affeeting any matter of Dominion policy. It is
alleged that the statute affects pending litigation and rights
existing under previous legislation and grants from the province. The undersigned considers that such legislation is
objectionable in principle, and not justified unless in very
exceptional circumstanccR, hut your Excellency's Government i:o not in anywise responsible for the principle of the
legislation, and, a::; has been already stated in the report
with regard to an Ontario statute, the proper remedy in such
car:;es lies with the Legislature or itR constitutional judges.
A year later his successor, Mr. Fitzpatrick, in reporting on
the same British Columbia legislation, wrote as follows :-3
It appears that litigation was pending between the Government and the petitioners at the time of the passing of the
Act with regard to the petitioners' liability to pay these
royalties, and no doubt a very strong case is made out by
the petitioners in support of the view that the Legislature
should have allowed the existing law to operate, and should
not have undertaken to legislate so as to diminish or affect
existing rights. The undersigned cannot help expressing
' Frm,incial Lerri8lation, UlOl-3, p. 4 (wrongly ascribed to Mr. Fit.z2
3
patrick).
Ibid., p. 46.
Ibid., p. 70.
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his disapprobation of measures of this character, but there
is a difficulty about your Excellency in Council giving
relief in such cases without affirming a policy which requires
your Excellency's Government to put itself to a large extent
in the position of the Legislature, and judge of the propriety
of its acts relating to matters committed by the constitution
to the exclusive legislative authority of the provinces.
The principle has been well illustrated in two recent cases
in Ontario, in both of which there was the question of the
passing of Acts which took away a right claimed by private
persons, and on which there was litigation. The former
case involved a complicated question as to mining rights at
Cobalt, and the facts were that some legislation of the
province was clearly defective: the defects were taken
advantage of by private persons, acting of course strictly
within their legal rights, and the province legislated to defeat,
these rights, or pretended rights, at a time when the matter
was before the Courts. In discussing the question of dis~
allowance of the Acts 6 Edw. VII. c. 12 and 7 Edw. VII. c. 15,
the Minister of Justice, Mr. Aylesworth, wrote as follows :---1
It is not intended by the British North America Act that
the power of disallowance shall be exercised for the purpose
of annulling provincial legislation even though your Excellency'sMinisters consider the legislation unjust, or oppressive,
or in conflict with recognized legal principles, so long as such
legislation is within the power of the Provincial Legislature
to enact it.
He amplified this language in a speech made in the House
of Commons, March 1, 1909,2 from which the following
extracts are quoted as being in point :And in what I have to say upon the subject to-day I want,
so far as possible, to discover the point of view which should
1 Provincial Legislation, 1904-6, p. 8.
The action of Ontario in this a.nd
the next case is denounced by Goldwin Smith in his Reminiscences, a.nd
there is an opinion on the cases by Dicey in 45 C. L. J. 459 seq. See
Canadian Annual Review, 1909, pp 378-81. In allowing the Act of l90G
Mr. Aylesworth waf! certain that there was no intention of interfering with
existing rights, and in fact the Privy Council in 1910 helcl thitt there WitS no
existing legal right.
z Canada Hm1sP of Commons Del)(!fe8, 1909, pp. 17 50 scr1. Of. pp. 6920 seq ..
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be taken, I think, by any one occupying the position I have
the honour to hold .... The large question of principle which
was presented for consideration was simply whether or not
the Provincial Legislature has the power, without control,
to take one man's property and give it to another and to
take away from the person injured any right of redress in
the Courts. . .. I entertain in all honesty and sincerity the
view that it is of vital consequence to the well-being of this
Dominion that the rights of the Provinces to legislate within
the scope of their authority should not be interfered with,
and that every Provincial Legislature, within the limits
prescribed for it by the terms of the British North America
Act, is and ought to be supreme. I believe that this is a
principle of greater importance to the welfare of this Dominion
as a whole than even the sacredness of private rights or of
property ownership. I am willing to go • thus far in the
enunciation of the viewR I am stating to this House, that
a Provincial Legislat,ure, having, as is given to it by the terms
of the British North America Act, full and absolute control
over property and civil rights within the Province, might,
if it saw fit to do so, repeal Magna Charta itself. I know no
difference between that most sacred bulwark of liberty and
of property to every British subject and any piece of legislat.ion. J ta.ke it that no one would dispute the power of
a Provincia] Legislature to repeal the Habeas Corpus Act, or
a.ny other charter of liberty which Englishmen possess: and
in precisely the same view I take the ground that rights of
property are subject only to the control of Provincial LegisJaturec; within Canada. Having that view, it seemed to me
in considering thiB legislation that I was not, as advising His
Bxcellcncy in Council, called upon to think at all of the
injustice, of the outrageous character it might be, of the
legislation, but that my one inquiry ought to be whether or
not there was anything in the legislation itself which went
beyond the power of the Provincial Legislature to pass a law
referring alone to property and civil rights within the
Province. In that view I had the help of opinions which
had been expressed by my immediate predecessors in office,
the Ron. David Mills and the Ron. Charles Fitzpatrickand he quoted the passages above mentioned, and proceeded:I share these views. I believed, as I still believe, that it is
the true spirit of our constitution. These are considerations
entirely for the Provincial Legislature. It represents the
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people of the Province : its members are elected by the
same electors who send us to this House, and I certainly seek
to put every Provincial Legislature, within the scope of its
jurisdiction, as laid down in the Br·itish North America Act,
upon an absolutely level footing with the Parliament of
Canada itself so far as its legislation is concerned. I know
no difference and can see no distinction to be drawn from
the true reading of the language used in the British N m·th
America Act. Both this Parliament and the different Provincial Legislatures have limits placed by that legislation
upon their jurisdiction and legislative powers, and it is of
equal importance that each should keep and be kept entirely
within its own limits. It would not be proper in declaring
some Provincial measure to be one which ought to be disallowed, that this Parliament or its representatives, his
Government, or i,ts Minister of Justice, should transgress the
limits of the jurisdiction which the British North America
Act intended to confer upon them. My view was, and is,
that any measure of this sort is one in regard to which the
only appeal from the Provincial Legislature ought to be to
the people who elect that Legislature, and who, if they please,
may dethrone the Government of the day and deprive it of
power. This was a question, it seemed to me, to have been
fought out at the polls. This was not a question which it was
right to relegate to the Minister of Justice or the Government
of the day at Ottawa, and ask that Minister or that Government to decide, and, acting upon that view and no other,
I gave the advice which I did in this matter.
It must be admitted that the case was prima facie one for
interference, 1 and one in which the circumstances were very
remarkably open to criticism. It was alleged by a certain
.company, the Florence Mining Company, that in December
1905 their predecessor, W. J. Green, undertook to prospect
on the Cobalt Lake in Ontario, which they held was open
for exploration by an Order in Council of October 30, 1905
cancelling an earlier Order in Council of August 14, 1905.
In March 1906 he made a formal application for a patent
to register the claim, but this request was refused, and he
was informed that the property was not open for exploration
at the time. The company then decided to bring an action,
1
See Canadian Annual Review, 1907, pp. 497, 498; 1908, pp. 284-fi;
1909, pp. 381-3; 1910, pp. 405, 417.
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hut an Act of 1906 (c. 12), confirmed the Order in Council of
August 14, 1905. Notwithstanding this the company brought
an action on December 26, 1906, against the Cobalt Lake
Mining Company, to whom the Government had in the meantime sold the property. 1
In April1907 an Act (c. 15) was passed by the Ontario Legis-:
lature which confirmed the sale made by the Government,.and
declared the property to be vested in the purchasers as and
from the date of the said sales absolutely freed from all claims
and demands of every nature whatsoever in respect of or
arising from any discovery, location, or prospecting. Great
efforts were made by the mining company to secure that
the Bill should not be assented to, but their efforts were
unsuccessful, and the Bill became law :• whereupon the
Governor-General was asked to disallow the Act, but on the
advice of his ministers he declined to do so. The case was
still carried to trial, but the decision of the Court was, of
course, in view of the Act, against the company. A good
deal of feeling was excited in financial circles in Canada, and
the Court used somewhat strong language in admitting its
inability to deal with the case.
The matter waR discussed at length in the Dominion
Parliament on Marolt 1 and May lR, 1909, and the action of
the Ontario Government waR defended on grounds of the
intereRt of the provinceR at large, namely that there was
thus saved to the provinceR a very valuable property which
otherwi:,;e would have simply conferred benefits on a few
individuals.
Mr. AyleRworth, Minister of Justice, defended the conduct
of the Dominion Government in not disallowing the Act. 2
He admitted that if the matter had been before 1896 the Act
would have been disallowed.
In 1873, Chief Justice Draper in the Goodhue case 3 had
See 18 0. R. 275. But it was held both in the Ontario Appeal Court in
Hl09 (House of Oommous Debates, 1909, pp. 6920 seq.) and in the Privy
Council in 1910 that there was really no good case.
2
Sir J. Whitney replied in the prestl on March 2, energetically condemning
Mr. A.ylesworth.
• 19 Gr. 366, at p. 386.
1
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laid down that the Governor-General was entrusted with
authority, to which a corresponding duty attached, to disallow
any law contrary to reason or to natural justice and equity.
Sir John Macdonald, in 1881, declared that it devolved upon
the Dominion Government to see that the power of a local
legislature to take away private rights was not exercised
in flagrant violation of private rights and natural justice 1
In 1893 the acting Minister of Justice used the following
language in referring to an Ontario statute:-Assuming the statute to have the effect which the railway
company attribute to it, the case would appear to be that of
a statute which interferes with vested rights of property
and the obligation of contract without providing for compensation, and ~ould therefore, in the opinion of the undersigned, furnish sufficient reason for the exercise of the power
of disallowance. 2
The speech of Mr. Aylesworth received the honour of
quotation at length in the reply of the Government of Ontario
to the applications for the disallowance of legislation regarding
electric power in the session of 1909.3 The Legislature had
intended to allow the municipalities of the province to make
agreements with the Hydro-Electric Commission, a body
established under an Act of 1906 (c. 15), and reconstituted
under an Act of 1907 (c. 19) for the purpose of acting as
agents of the municipalities in obtaining cheap water-power
from Niagara. The municipalities were, however, firs1 to be
authorized to do so by a vote of the ratepayers, and it was
in the intention of the Government that if this were done the
council of the municipality could make the contract without
ratification by the ratepayers, as was normally necessary.
1

Provincial Legislation, 1867-95, p. 178.
Provincial Legislation, 1867-95, p. 239. The Act was 55 Viet. c. 8.
Similarly the Nova Scotia Mining Act, 55 Viet. c. l, was amended to :1Void
disallowance; see Lefroy, pp. 199, 200. It was objected to on the ground
that it took away rights of litigants.
• Cf. Canadian Annual Re1Fiew, 1908, pp. 296-311, 337, 338; 1909, pp.
372 seq.; 1910, pp. 402-ll. The petition for disallowance was heard ttt
Otta,wa on Oct. 7 by a sub-committee of the Privy Council, counsAl
appearing for the petitioner, hut; was refu,gcd in 1fllO, and the Courts def'linf'rl
to interfere with the law.
2

748

THE FEDERATIONS AND THE UNION

[PART IV

The Act of 1908 (c. 22) was stated in the Legislature to effect
this purpose, and its intention seems to have been clear,
but its wording was not, and one mayor declined to sign the
contract passed by the Council of Galt. An action was
brought to compel him to sign, but it was then held that the
Act did not suffice to render it unnecessary for the ratification
of Lhe raLepayerH to he extended to such a contract, and
actions were brought against the cities of Toronto and
London to restrain the Municipal Councils from entering
into an agreement with the Commission. The fact was, of
cour~:>e, that the existing companies were not at all anxious to
see this rival interfering in the electric Rupply business. The
municipalities petitioned the Legislature, and in the result
an Act (9 Edw. VII. c. 19) was passed to validMe the contracts
made, though not confirmed by submission to the ratepayers. Requests were made for disallowance, but the
Government of Ontario drew up a learned memorial which
it sent to the Governor-General in December 1909. After
reciting the facts and dealing with supposed objections to the
constitutionality of the legislation, the memorial ends :-1
Finally the people of Ontario take their position on the
positive and unshaken foundation formed by the British
North Arnerica, Act and the decisions which have been
indicated, and ~n .agreement w~th ~he principle laid down by
the present Mmu;ter of JustiCe m the report and speech
herein above quoted, and respectfully submit that for upwards of two hundred years the Lords and Commons of
Great Britain have legislated without fear of the royal veto,
although its existence has been undoubted, and therefore,
in full accord with the spirit and genius of British InstituThere have been of recent years constant complaints of Dominion
interference-the provincial authority is asserting itself and increasing;
the Inter-provincial Conference of 1887 demanded the. abolition. of the
Dominion veto power; cf. Sir W. Laurier in New So~th Wal~s.Pd~li~
mentary Debaies, 19Hl, Sess. 2, p. 714, and the total refusal of the Dominion
Government in the negotiations in 1910 and 1911 with the United States
to attempt any interference with Ontario and Quebec legislation forbidding
the export uf pulp wood. Cf. also Provincial Legislation, 1899-1900, pp.
17 seq.; House of Commons Debates, 1910-11, p. 3390; the Quebec view,
Canadian Annual Review, 1905, p. 314.
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tions, the people of the Province entitled to all rights of British
subjects elsewhere, and as free, as has been practically
pointed out by the Minister of Justice, to legislate within their
juriEdiction as the Lords and Commons of Great Britain are
free to legislate, cannot submit to any check upon the right
of the Legislature to legislate with reference to subjects
within its well-defined jurisdiction, although a technical
right to disallow may exist. Any other view would mean that
there are different grades of British subjects in the Empire;
that the people of the several provinces of the Dominion
have not and are not entitled to the full and free enjoyment
of those civil rights and liberties which are enjoyed by
British subjects in the Mother Country, a condition of things
which would be intolerable. Without, therefore, in any
way suggesting the possibility of such interference, an
appreciation of. the very grave and serious consequences
which must inevitably follow such an act fully justifies, in
the opinion of the undersigned, a respectful recital of the
rights of the Province in this behalf, and a clear intimation
of its attitude in respect thereto.
§ 6.

THE JuDICATURE

The British. North America Act does :not create, as does
the Commonwealth Gonstitution, a Court for the whole of
Canada; that it.Ieft to be done by local legislation, tho11gh
s.lOl of the Act allows the Parliament of the Dominion to
pro:vide.for.the constitutio.n. of a. general Court of Appeal for
Canada, and the creation of other Courts required for the
administration of justice in the Dominion. The provinces
have sole power to provide for the constitution and organization and maintenance of Courts for provincial purposes,
including Courts of both civil and criminal jurisdiction, and
civil procedure is reserved to these legislatures, subject of
course to the power of the Dominion Parliament to cast upon
these tribunals special rules in matters such as bankruptcy
and insolvency, which fall within the special purview of
the Dominion Parliament. The Act also provides that the
judges of the Superior District and County Courts in the
provinces are to be paid by the Dominion, and vests their
appointment in the Governor-General. It is also provided
that pending, what has never happened, legislation by the
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Dominion Parliament under s. 94 of the Act for the unification
of the laws of Nova Scotia, New Brunswick, and Ontario,
the judges must be appointed from the bar of these provinces
respectively, and this rule has been applied to Prince Edward
Island. In the case of Quebec it is expressly laid down in
the Act itself. The Courts of Probate in New Brunswick and
Nova Scotia, by a curious exception, remain outside the whole
sphere of tho arrangement, and are left to the sole provincial
jurisdiction. As has been noted above, there have been a
good many attempts of the provinces to override the law;
e. g. Nova Scotia Act, 59 Viet. c. 17.
The Supreme Court of Canad~J,,. was ..99nstt~\l~E:l<l in 187 5 aH
a general Court of Appeal, and it was propo,sed,to.w~thdra~.all
possibility of appealing to the Privy Coundil: that was, it
was pointed out, certain to render the Act unlikely to be
assented to, and the clauRe in question was withdrawn, and
now appeals lie by special leave to the Privy Co11ncil from it
in every case and also direct to the Privy Council from
the Supreme Courts of the several provinces. Its appellate
jurit::diction is curiously varied in respect of the different
provinces : the details are given in the Supreme Court Act,
ehapter l3H of the Revised Statute8, 1906. It has also a curious
original jurisdiction : the Governor-General in Council can
refer to it any important question affecting the interpretation
uf the Br·itish North America, Act8, 1867-86, the constitution~
ality uf any Dominion or Provincial Act, the appellate juris~
diction in educational matters whether given by the British
North America Act or by subsequent Acts of the provincial
constitution, the powers of the Parliament of Canada and
the Legislatmes of the provinces or their Governments in
regard to any particular matter, and any other matter,
whether or not eiuBdem generis with the preceding matters,
which the Governor-General in Council deems fit to submit.
The submission is only to apply to important questions of
law or fact, but the submission ipso facto makes the matter
important, and bars any right to deny that it is important.
The judgement or answers in such a question, though merely
advisory,areto be treated ar,; a final judgement for the purpose
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of reference to the Privy Council. Moreover, every judge
has the power concurrent with the Courts in the provinces
to issue a writ of habeas in tmy criminal matter, subject in
case of refusal to appeal to the full Court. In such cases the
judge has the full powers of a Court of justices of the peace.
It is also provided that if the Provincial Legislatures agree
the Supreme and Exchequer Courts can exercise jurisdiction
in cases between the Dominion ~tnd a province or two provinces and a judge of a Provincial Court must, if the parties
so ask, and may, if he think fit, refer any point which is raised
as to the validity of a Provincial Act or a Dominion Act to the
Court, which will deal with the point : no appeal lies then
on that point to the Court, or on any other point, unless
the value of the matter at issue exceeds five hundred dollars.1
The only other ordinary Federal Court which has been
instituted by the Dominion is the Court. of :E}:xg.hequer,
w.bi!J.Ja..,is,,.~~tll,&.Go1u;t of.Admiralty, 2 and has .jurisdiction
amc;>p.g,,t;1t,4e,:t;. ,;t!J,~tte.;r;~ jp. .Eetitioll,S of right. For the rest of
the federal jurisdiction, recourse is had to the ordinary Courtc;
maintained by the provinces, though the criminal procedure
is all determined by Canadian statutes, and the Parliament
can also regulate such matters as bankruptcy and insolvency.
Election petitions are assigned to the Provincial Courts, which
also have jurisdiction in provincial controverted elections.
An interesting case has recently been decided as to the
general power of the Dominion Supreme Court to hear appeals
from the provinces. It was alleged by one party in the case
of the Crown Grain Company Limited v. Day 3 that it was
1

Such Acts have been passed by Ontal'io (Rev. Stat., 1897, c. 49), Nont
Scotia (Rev. Stat., 1900, c. 154), Manitoba (Rev. Stat., 1902, c. 33, H. 7),
Bdtish Columbia (Rev. Stat., 1897, c. 53), and New Brmmwick (Rev. Stat.,
1903, c. 110).
2
. A separate division exists at Toronto, formerly the Maritime Court of
Ontario, created in 1877. See McCuaig and Srnith v. Keith, I Cart. 557.
3
[1908] A. C. 504, affirming the Supreme Court decision in 39 S. C. R.
298; cf. City of Halifax v. McLaughlin Carriage Co., 39 S. C. R. 174;
Clarkson v. Ryan, 17 S. C. R. 241. That the Court is a Court of general
appeal-not merely from federal questions-is obvious ; sec L' Association
St. Jean Bwptiste v. B1'ault, 31 S. C. R. 172.
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competent for the Legislature of Manitoba to set up a
special jurisdiction, from the exercise of which there would
lie no appeal to the Supreme Court. The attempt failed
entirely, the Privy Council being clear that it was not possible
for the Provincial Legislature to do anything which would
have the effect of preventing appeals lying in all cases from
the Provincial Court if the Dominion Parliament itself did
not expressly limit the right of appeal: they pointed out that
it was clear that if the claim put forward by the Manitoban
Legislature were c6rrect, it would be possible for the provinces,
uy legislation with regard to every subject within their
provincial jurisdiction, to oust the Dominion Supreme Court
entirely from its position as a Court of Appeal in provincial
mM;cs, an intention which was clearly counter to the intention
of the British North America Act. 1
The provinces have all Supreme Courts, which a,~t also
a::; Courts of Appeal when th(')re are .P,Q, .f;lJ~I.l&I&.kcCQ,JJ:r~tLOf
.A-ppeal, and in all cases a variety of minor Courts, sometimes,
a:-; in Quebec and Ontario, forming an imposing hierarchy.
It i:-; important to note that only certain of these Courts have
any jurisdiction in divorce, and that only as an historical
accident. The sole power of legislating as to divorce lies in
the lmndR of the Dominion, while all matters relating to the
solemnization of marriage rest still with the provinces.
Therefore a divorce jurisdiction exists only in such cases as it
was existing before the province in question entered the union:
none of the subsequently created provinces could legislate
to create a jurisdiction. As a result, the Provincial Courts
of the Maritime Provinces have jurisdiction in divorce, those
of Ontario, Quebec, Manitoba, Saskatchewan, and Alberta
have not, and the case of British Columbia was thrown in
doubt by a decision of Clements J. in the Watts case, in
which he held, differing from a ruling by the full Supreme
' ln Ontario in 1909 it was proposed to limit appeals to the Supreme
Court as to the Privy Council by Provincial Act, but this was not done, as
it was realized that it. wn.R 11.ltra vires; see Canadian Annual Review, 1909,
p. 368. Cf. Oanad·ian Law Times, ii. 416; xi. 147 ; Lefroy, op. cit,
p. 321.
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Court of the province, that the Court had no divorce jurisdiction. The ground for his decision was that the only means
by which it could ever have been introduced was by the
proclamation of Governor Douglas in 1859 and the Act of
the Provincial Legislature, while the country was still a
Colony, in 1867 adopting English law so far as applicable to
the conditions of the place. The judge 'held that the mere
adoption of English law was too vague to allow of the introduction of so special a matter as divorce legislation, and he
pointed out that the Imperial Act of 1857, which created
a divorce jurisdiction, entrusted it not to the ordinary Court
but to a special Court. The Privy Counci1 1 would not
accept this reasoning, but reversed the decision of the Court
and declared th~t, in view both of the law and of the fact
.that there had been a continuous exercise of such jurisdiction,
the judge was clearly wrong. As a matter of fact, the case
had already been disregarded by Martin J., who in a subsequent case, Sheppard v. Skeppard, 2 decided after an elaborate
historical argument that the jurisdiction could not possibly
be denied to be fully valid. The Dominion has never legislated, and divorce is still only possible in the other provinces
by an Act of Parliament of the Dominion. The practice for
the Senate to act in such cases as practically a Court, and
the absence of a law of divorce, are merely inconvenient and
irritating. But of course, in view of the changes in that
law made in Australasia, it is certain that any Canadian law
would propose to go much further than merely to establiBh
a Court to adopt the law in England, as is now the only
possible proceeding in Canada in the provinces which have
courts with jurisdiction, while the Parliament follows the
same principles; and as the opposition of Quebec would be
very strong against any change, there is no immediate likelihood of the removal of this blot on the juristic system of
the Dominion. From all the Courts appeals lie direct to the
1 .Watts v. Attorney-General for British Oohtmbia, [1908] A. C. 578.
For
a discussion, see Senate Debates, 1910-1, pp. 293 seq., where full statistics of
all divorces are given, and the practice of parliamentary divorce severely
ha.ndled.
" Of. 13 B. C. 281.
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Privy Council both by special leave and as of right. Fresh
Orders in Council were issued in 1910-1 in respect of Nova
Scotia, New Brunswick, Manitoba (where a new Court of
Appeal has been established), British Columbia (also from the
Court of Appeal), Prince Edward Island (hitherto without any
appeal as of right), Alberta, and Saskatchewan. In Quebec
and Ontario appeals as of right are regulated by local Act.
It should be noted that the Canadian Court has been
reluctant to exercise the very wide functions entrusted to it
since 1890 with regard to examining the constitutionality of
legislation. The matter was discussed at some length in the
case of the references as to prohibiting Sunday labour.1 It
was then urged that, under the jurisdiction then conferred
upon it, the Court should only deal with ~tters which had
formed the subject of actual legislation, and not with matters
which had not yet formed the subject of legislation, and the
wording of the Act was relied upon, the other matters referred
to it being held by the majority of the Court, Idington J.
dissenting, to refer to other matters of the same class as those
enumerated specifically, which appeared to contemplate the
examination of existing legislation, and not speculative
questions. It was pointed out in that case that the matters
in which they had been consulted, such as the question of
prohibitory liquor legislation, 2 the validity of the bigamy
seetiom; of tho Criminal Code, 3 the Tights of the Dominion
and the provinces in the fiHherieB, 4 the representation of the
provinces in the Dominion Honse of Commons, 5 and so forth,
;~5 S. C. R. 581. It may be added that in the provinces also the Supreme
Courts have imposed upon t,hem bylaw the duty of giving opinions on the
constitutionality of Acts, for the guidance of the Provincial Governments.
In such cases, even by Provincial Act, no appeal lies to the Supreme Court;
sec Union Colliery Co. v. Attorney-General of British Columbia, 27 S.C. R. 637.
2
24 S. C. R. 170; carried to P. C., [1896] A. C. 348.
3
27 S. C. R. 461 ; above, p. 376.
• 26 S. C. R. 444; [1898] A. C. 700; at p. 717, the Privy Council declined
to pass orders on abstract questions affecting private rights; and cf.
Attorney-General for Ontario v. Hamilton Street Railway Co., [1903] A. C. 524,
at p. 52\J, for the same doctrine.
• 33 S. C. R. 475 and 594; carried toP. C., [1905] A. C. 37.
1
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all concerned actual legislation, but they consented on that
occasion to give replies to the questions submitted. The
Government, however, took the precaution of amending the
Act by 6 Edw. VII. c. 50, so as to require an opinion on
any question whether legislation had taken place or not,
and the Court in a recent case 1 decided to give an opinion
upon that basis, although they intimated some doubt as to
whether they were bound to do so, and whether the statute
was within the constitutional powers of the Dominion
Parliament; indeed Girouard J. only concurred because the
discussion bound nobody, not even themt:elves! Idington,
Davies, Duff, and Anglin all expressed dissatisfaction with the
position, but deferred to the statute. The question has again
been raised in tt concrete form by the appeal to the Privy
Council of the provinces from the decision of the Supreme
Court that it is part of its duty to, and that it will consider the
general reference made to it by the Dominion Government as
to the powers of companies incorporated by provinces and of
companies incorporated by the Dominion or other authority.
It may be added that during the passing through the
House of Representatives of the similar Commonwealth Act,
No. 34 of 1910, some doubt was expressed as to the power of
the Commonwealth so to legislate, but Sir John Quick did
not press the matter, on the ground that the legislation was
useful and desirable.
There has been, of course, a very large number of cases 2
In re Criminal Code, (1910) 43 S. C. R. 434. Cf. Lefroy, p. 126, n. 1 ;
586, n. 1; HouseofOommonsDebates, 1890, pp. 4083 seq.; 1893, pp.1790seq.
a These cases consider merely interpretation of the statutes of Canada
on the point, and are of no general importance ; see for example, Toronto
Railway Co. v. Balfour, 32 S. C. R. 239; Finnie v. aity of lvfontreal, ibid.,
335; Town of Aurora v. Village of Markham, ibid., 457; Rice v. The Kina,
ibid., 480; Hartley v. Matson, ibid., 575; Union Colliery Go. v. AttorneyGeneral of British Columbia, 27 S.C. R. 637 (no appeal lies from a decision on
a constitutional question submitted to the Court of British Columbia under
54 Viet. c. 5, though it is deemed to be a judgement-for it is not really one) ;
Lake Erie and Detroit River Railway Co. v. Marsh, 35 S. C. R. 197; Gilbert
v. The King, 38 S. C. R. 284; James Bay Railway Co. v. Armstrong, ibid.,
511; Hamel v. Hamel, 26 S. C. R. 7; Turcotte v. Danserea1t, 24 S.C. R. 578.
02
1
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on the appeal from the provinceK to the Dominion, and
Ontario haB been anxious (for example in 1909) to reduce
the cases in which appeal is allowed. As a Court of Appeal
the Supreme Court is bound to take legal notice of the law
of each Province of Canada,! but it is certainly striking that
it Rhould insist on refusing to hear appeals from the reference
of com:titutional qum;tionB by the Provincial Government
to the Courts, 2 though this i1: 1 provided for by the Provincial
Acts, and these Acts provide that appeals shall lie, and treat
them as final judgements in every way. Clearly a decision
on appeal would bind the Courts below, but no doubt it is
felt that the reference in such caRes should be rather to the
Privy Council aH ~he final Court of Appeal.
/ ; 7.

1!"'INANCIAL RELATION;

Part vm of the British North America Act deals with
the finances of the F()d~~rfl:J a.ng J>r.qyincj~J QQYt;;l:llJ11~nts.
'I'he revenues of the old provinces arc made into a consolidated fund, except Huuh portion as is rm.;ervcd to the provinces
or raised by them under the powers given by s. 92 of the
Act, and that fund is permanently charged with the cost of
collection, then with the interest of the provincial debts,
n,nd next with the :oalary of the Governor-General, fixed· at
no,ooo 8Ubject to <)Jteration by the Parliament. After that
nmk appropriations made by the Parliament of Canada. All
stocks, cash, ba,nkers' balancefl, and securities for money
are transferred to Canada, and are to be taken in reduction
of the public debt of each province, while the public works
scheduled in the third schedule to the Act were transferred
to Canada. Then 3 by s. 109 it is provided that all lands,
mines, minerals, and royalties belonging to the several
provinces, and all sums then due or payable for such lands,
1

Logan v. Lee, 39 S. U. R. 311; Cooper v. Cooper, 13 App. Cas. 88.
See Ontario Act, 1909, c. 52; Alberta Act, 1908, c. 9; Saskatchewan
Rev. Stat., 1909, c. 57; and the Rev. Stat. of the Provinces of Quebec, Nova
Scotia, Now Brunswick, Manitoba, and British Culum1ia.
3
Of. Booth v. MclntyJ·e, (1880) 31 U. C. C. P., at pp, 193; 194; Lefroy,
op. cit., p. 614, as to what is a trust.
2
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mines, minerals, and royalties, shall belong to the several
provinces in which they are situated or arise, subject to any
trusts existing in respect thereof, and to any interest other
than that of the province in the same. This section has been
held by the Privy Council 1 not to make the rights of the
Indians to annuities in any way a charge on the lands of
the provinces. Moreover, by s. 117 the provinces retain all
their public property not otherwise expressly disposed of.
They also retain the assets connected with such portions
of the public debt as are retained by -the provinces. Canada
assumed the debt of the United Provinces up to $62,500,000
free, of Nova Scotia up to $8,000,000, of New Brunswick
up to $7,000,000, the rest being assumed subject only to
a payment by the province of five per cent. per annum.
On the other hand, if the public debts of the last two
provinces did not exceed the amounts mentioned, Canada
was to pay five per cent. on the difference between the
total authorized and the actual debt. The debts were to
be lessened by the value of the cash, &c., transferred to
the Federal Government. In addition, the provinces were
to receive each annually eighty, seventy, sixty, and fifty
thousand dollars for Ontario, Quebec, Nova Scotia, and New
Brunswick respectively, plus eighty cents per head of the
population as ascertained a,t the census of 1861, and in
the case of the small provinces, at each successive decennial
census until the population reached four hundred thousand,
at which it was to remain fixed. The grants were to preclude
any future demand on the Federal Government, and were to
be paid half-yearly in advance, after deduction of any interest
owing to Canada on debt account. Moreover, a special grant
was made by s. 119 to New Brunswick. Fresh arrangements
were made with each of the subsequently acquired province8,
but of these all save Prince Edward Island-which had
none-did not receive full control of their public lands,
though British Columbia retained the bulk of her land, and
1
St. Catherine's Milling and Lumber Go. v. Reg., 14 App. Cas. 46; 13
l:l. 0. R. 577; 13 0. A. R. 148; 10 0. H,, 11)6; Biggar, Sit Oliver JJtlownt,
ii. 459-63.
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only surrendered the railway lands, including, according to
a recent decision of the Privy Council, water rights over such
lands, but not the precious metals therein. The provinces
which did not receive the land revenue were compensated
by additional grants, and Prince Edward Island, which had
no lands, received a subsidy for the buying out of the
proprietors.1 Finally, after long agitation, 2 the Canadian
Government decided in 1907 to make a new arrangement, and
to incroa:,;e the grants to the provinces, and this was done, as
was necessary, by an Imperial Act of 1907 (c. 11), which fixed
the grant as follow:-;: (a) a fixed grant according to population :
where that is under 150,000 a grant of $100,000, where not
exceeding 200,000, $150,000; where not exceeding 400,000,
~180,000 ; where not exceeding 800,000, $~90,000; where
not exceeding 1,500,000, $220,000; where over 1,500,000,
$240,000. (b) A grant at the rate of eighty cents per head
of the population of the province up to 2,500,000, and at the
rate of sixty cents per head of so much of the population as
exceeds that number. An additional grant of $100,000 was
made to British Columbia for ten years in view of its exceptional needs for development, while each of the provinces
of s~skatehewan and Alberta received a grant of $93,750 a
year for five ymHK in lieu of land revenue, in order to provide public building:-;.
The change was interet::ting beeauKe of certain of the proecedings which led up to it. When an agreement had been
arrived at in Canada in 1!)06, the Province of British Columbia
sent over its Premier, Mr. McBride, to endeavour to induce
1

On the long question of provincial rights of land, subsidies, &c., see
Canada Sess. Pap., 1885, No. 34; Rev. Stat., 1906, co. 28 and 99; for British
Columbia, see Willison, S'ir W?:ljr,id Laurier, i. 369-408; for Manitoba,
Canada Gazette, xliv. 3210-2; Manitoba Sess. Pap., 1910, pp. 107 seq.
2
Canadian Annual Review, 1905, pp. 314-21, 333, 387; 1907, pp. 605
seq. The Conservative policy demands the lands for Manitoba, Saskatchewan, and Alberta. In 1885 Manitoba received the swamp lands. The
financial terms with each of the new provinces are set out in the Constitution
Acts of 1870 (33 Viet. c. 3, s. 30) and 1905 ( 4 & 5 Edw. VII. co. 3 and 42,
ss. 18 20). On the limits of the powers to tax the lands of the two new
provinces, cf. R. v. Uanadian Pacific Railway Uo., [l!Hl] A. C. 328.
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the Imperial Government to insist on a doubling of the sums
provided for the provinces. On the other hand, the Dominion
Government wanted to assert the finality of the measure by
inserting provisions that the settlement should be final, but
this was not done by the Imperial Government, on the ground
that such a provision in an Imperial Act had no validity,
as what one parliament could do the next could obviously
undo. Moreover, a letter was sent to the Premier in which
the Imperial Government recognized that the federation of
Canada was a compact, and that therefore alteration of it
by an Imperial Act was only justifiable if all parties were ln
effect agreed : but this was so in this case, and British
Columbia would not wish to delay the payment to the other
provinces of thetr increased grants under the new scheme,
But British Columbia still hopes to obtain better terms. 1
The Brit·ish North America Act z provided that there
should be free admission of articles, the growth or produce
or manufacture of any of the provinces, into the other
provinces, although otherwise the duties levied by each
province were to remain unchanged until they were altered
by the Canadian Parliament. Goods which had paid duty in
one province could, however, be imported into another on
payment of the difference (if any) between the two duties.
The Province of New Brunswick was, however, allowed 3 to
maintain and reduce its lumber dues, but not to increase
them. No lands or property belonging to Canada or a province could be taxed by either the provinces or the federation.
All "the remaining revenues of the provinces and all revenues
raised under the powers granted by s. 92 of the Act were to
form a consolidated revenue fund liable to appropriation by
the Provincial Legislature.
§ 8. TREATY AND OTHER MATTERS
The Act contains also in part ix certain miscellaneous
provisions rendered necessary by the transfer. The officers
1

Canadian Annual Review, 1908, p. 524; British Columbia Sess. Pap.,
1907, D. 1; 1908, C. 1.
' ss. 121-3.
' :,;. 124. The Trettty of Wa~hington rendered it neces::;ary to buy out
these rights, and the Dominion did ~o; ~ee 3U Viet. u. 41.
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of Canada whose functions were not provincial were to ,continue in of:fice and exercise their functions as before, and the
Governor-General in Council could appoint new officers.
All laws in force were to remain in force until altered by the
authorities created by the Act, but no powers of alteration
which were not before existing were given by s. 129, a fact
which told against the claim made by the Minister of Justice
of Canada in regard to copyTight, that the Parliament had
power to repeal any Imperial Act extending to Canada before
1867. Then •mveral c;ections provide for the constitution of
officers in Quebec and Ontario in place of the officers of the
United l)rovinces ; the Lieutenant-Governors were authorized to change the Great SealR by Order in Council for these
provinces ; arr~mgementfl were made for 1\n arbitration as
to the property of the Union to be transferred to either
province,l and the records were to be distributed by the
Goven1or-Gencral in Council, and provision was made for
the aceepting in evidence of certified copies of such records,
pre:-mmably to avoid trouble in producing an original in the
province in which it wa8 not to be kept. Provision was also
made for the iswe of proclamationfl before union to commence
after union, and for proclamatiom; after the union to be
made in v il'tue of a nteeedent authority of the united province.
There are alNo more important ClauseR : s. 132 confers
on the .Parliament and Government of Canada all powers
necoHsary or proper for performing the obligations of Canada,
or of any provinee thereof, as part of the British Empire
towards foreign countries arising under treaties betvreeil
the Empire and such foreign countries. The effect of this
1
See Canada Sess. Pap., 1871, No. 21. The Quebec arbitrator refused
to act because of disa.grecmcnts, but the award of t,he other two arbitrators
was proceeded with and pronounced valid; see In the Matter of an Arbitration ctnd Award between the Province of Ontario and the Province of Quebec,
4 Cart. 712. For further developments of this question and of the subsequent arbitration of 1891 (54· & 55 Viet. c. 6; Ontario, 54 Viet. c. 2;
Quebec, 54 Viet. c. 4), see Attorney-General for Ontario v. Attorney-General
for Quebec, [1903] A. C. 39; Province of Q1wbec v. Province of Ontario, [1910]
A. 0. 627; Province of Ontario and Dominion of Canada v. Province of
Quebec, 25 S. C. R. 434.
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provision has been noted below. As regards language, it
was provided that either the English or the French language
:might be used by any person in the debates of the Houses
of the Parliament of Canada and of the Rouses of the
Legislature of Quebec; both languages have to be used in
the journals and the respective records of these Houses, and
either might be used by any person or in any pleading or
process in or issuing from any Court of Canada established
under the Act, and in or from all or any of the Courts of
Quebec. The Acts of the Parliament of Canada and of the
Legislature of Quebec were to be printed and published in
both languages: it is a remarkable fact that there has as yet
been no final ruling in either the Dominion or the province,
save as regards• the Quebec civil code and the Revised
Statutes of 1909, which language is to prevail: seemingly the
rule is rather to see which reading in case of divergency is the
more suitable to the sense of the statute, or in the case of
a consolidation more nearly repeats the original enactment
which it may be presumed the Act was intended to consolidate. Fortunately serious discrepancies are not probable.
S. 145 of the Act laid upon the Government and tho
Parliament of Canada an obligation to proceed within six
months to start the intercolonial railway between the St.
Lawrence and Halifax. It had been felt that this step was
essential if the British dominions in North America were ever
to be consolidated, and the Maritime Provinces made the
construction of, this line a sine qua non of their consent to
federation.1 Similarly, the terms of the agreement for tho
addition of British Columbia to the Dominion in 1871
required that there should be built a line of railway from the
east to the west. There was great delay in the building of
the line, and as a result the Provincial Government deputed
two members of the Cabinet to go home to lay representations before the Secretary of State. Lord Carnarvon offered
in a dispatch of June 18, 1874, to arbitrate; both the
Dominion and the province accepted his proposal, and he
made suggestions in a dispatch of August 16 for the settle1

See Sa-ndford Fleming, The lnterculvnial Raitway (1876).
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mont of the whole matter. Finally, after further discussion,
the matter was decided for the time by a dispatch of
November 17 declaring the award of the Secretary of State.
Unhappily there was delay in carrying out the award, and
on February 2, 1876, the Legislative Assembly petitioned
the Queen to insist on the Federal Government observing the
a ward. In 18 76 the Governor-General made a visit to the
provinee, and in a brilliant series of speeches brought home
to the province the difficulties and troubles which had beset
the great undertaking: Lord Dufferin allayed for the time
the trouble, but it broke out again in 1878, and was only
diminiHhed by the change of government in the Dominion
and the ~:~atisfactory aHsuranceB given by the administration
of Sir John Maedonald. 1
•
§ 9. THE ENTRY 01!' NEW PROVINCES
The last section of the Act provides for the entry of new
province::; in the shape of Newfoundland, Prince Edward
bland, and Briti::;h Columbia, on addresses from both Houses
of the Parliament and of the Legi::;latures of the provinces,
and also foT the admission of Rupert's Land and the North\Ve::;torn TerritOTy on the conditions expressed in these
addreHHOH and approved by the Queen: the mode of admission
was by Order in Couneil, and the Order was to have the
foree of an Imperial Aet. It was provided that if Newfoundland entered she could have four additional senators, but
tho four aecorded to Prince Edward Island were to be taken
as vacancies occurred from the other two maritime provinces,
reducing the number to ten apiece. It is curious that this
part of the Act was the least satisfactory of all. In the caE:e
of the admission of Rupert's Land no conditions were inserted
in the address, and so the position was of doubtful validity,
1
Canada Sess. Pap., 1875, No. 19; 1876, No. 41; 1885, No. 34; Willison,
Sir Wilfrid Lau'rier, i. 36\J-408. The province desired a reference to the
Privy Council of the whole question, but this was declined by the Dominion
when the Secretary of State was ready to arrange it. The interpretation
of the terms of union has in several cases come before the Courts; see
Attorney-General of British Oolurnbia v. Attorney-General of Canada, 14 App.
Cas. 295; Burrard Power Go. v. 'l'he King, 43 S. C. R 27; [lUll] A. C. 87.
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while as the rest of the territory of the Hudson's Bay Company was not to be made into a province, there was only
the most doubtful power for the Dominion to legislate: the
Crown might indeed, in the ideas of that day, by the prerogative annex territories to a Colony, and the Dominion was no
doubt a Colony, but the Dominion had been defined by an
Imperial Act, and the legislative powers of the Dominion
were definitely powers to be shared with a Provincial Legislature, so that there were any number of doubts possible as
to the validity of the position if the Parliament were not
given fresh powers. This was done by an Imperial Act of
1871,1 which ratified the Acts 2 of Canada for the government
of the territories and of Manitoba, and gave to the constitution
of the province, and of any further provinces which it empowered the Dominion Parliament to form out of surrendered
lands, permanence by forbidding alteration by the Dominion
Parliament, except with the consent of the Legislature of
the province, by way of increasing or diminishing or altering
the territory and making consequential cha.nges of law.
The Act also empowers the Parliament to legislate for the
peace, order, and good government of any territory included
in the boundaries of the federation. Finally, it authorized
the providing of representation in the Parliament of such
new provinces as might be created. An Act of 1886 3 allowed
the representation in the Parliament of the territories before
they were made provinces. Senators were added also under
the terms of the agreement with British Columbia, though
that was not specially contemplated in the British North

America Act.
§ 10. THE TERRITORIES
The power to legislate for the territories is derived from
the Act of 1871, and its pervading character was declared
by the Privy Council in the case of Riel v. Reg. 4 The power
has been exercised in many different forms, and the remaining
' 34 & 35 Viet. c. 28; Provincial Legislation, 1867-95, pp. 8-ll.
' 32 & 33 Viet. c. 3; 33 Viet. c. 3. Sec Canada Bess. Pap. 1871, No. 20.
" 49 & 50 Viet. c. 35, confirming the Canadian Act, 4U Viet. c. 24.
4
10 App. Cas. 675.
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British territories in North America were all added to the
Dominion in 1880, this step being rendered desirable by the
doubts as to the boundaries of the Hudson's Bay territories :
it may be noted that Canada has of late years been active
in visiting the northern islands, and that it claims all the
islands to the north of the Dominion : it was indeed discussed
for a time whether the claim of the North Pole for the United
States by Commander Peary was not an inroad on British
territory ; fortunately any serious trouble is hardly likely to.
arise, for the dependence of the northern islands on Canada
is elear and undoubted. 1
In the first years after the federation the Government of
the territorie;,: was Himple : there was a Lieutenant-Governor
with a nominated Council appointed ey the GovernorGeneral in Council, and the fin;t step to an advance was the
substitution in 187 5 of election for nomination in the selection
of part of the I~egislative Council. In 1886 representation in
Parliament was conceded. In 1888 (c. l9) there was created
a Legislative ARsembly of twenty-two members in place of
the old Legislative Council. The three judges were to act
as expert members, to debate but not to vote. Then there
was an adviRory finance council holding office at pleasure.
ln lB\H (e. 22) :tdditional powem were conceded to the legisbture. In 1897 (e. 28) a respomlible executive was set up,
and in 1898 (c. 5) and 1900 (e. 44) there followed important
legislation resulting in a quaPi-provincial constitution of a
Lieutenant-Governor with an Executive Council, which was
<tppointed from the AsBembly, an elective Assembly of thirtyone members selected on manhood suffrage, and power to
legislate on a wide range of domestic questions, though not
with full provincial authority. 2 In 1905 the new provinces
1
Hudson's Bay is part of Canadian territory under the Rev£se.d Statutes,
1906, c. 45. This rests on history: the grant of Charles II to the company
was clearly of the water as territorial, there is a long history of treatment as
territorial, and of. the treaty with the United States of 1819. For Hecate
Straits, of. Canadian Annual Review, 1909, p. 626.
2
Cf. t>~ to powers of North-West Territories legishttiun, O'Brien v. Allen,
(l!JOO) :30 B. C. R. 3-10; North Cypre&8 v. Uanatlian Pa!Yijic Railway Co.,
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of Saskatchewan and Alberta were created 1 and endowed
with practically full provincial rights, though not with the
control of the Crown lands, which are vested in Canada and
which Canada administers under a vigorous immigration
system. Moreover, in their Acts provision is made to secure
the Catholics their denominational schools, a course which
caused much annoyance among a section of the Opposition
in the Dominion ParlitJ,ment.
There are still left portions of the old North-Western Territories, and the Yukon, which has a status intermediate
between that of a province and the North-West. The powers
of the administration of these two places are as follows :In the case of the North-Western Territories the Commissioner is assisted • by the Council, not exceeding four in
number, appointed by the Governor-General in Council.·
The powers of the Commissioner in Council to make
Ordinances, under the Dominion Act, 2 are such of those of
the former legislature as on August 31, 1905, as are designated
by the Governor-General in Council.
And in particular, but not so as to restrict the generality
of that provision, the Commissioner in Council has power,
subject to the provisions of the Act, and of any other Act
of the Parliament of Canada applying to the territories, to
make ordinances for the government of the territories in
relation to such of the classes of subjects next hereinafter
mentioned as are from time to time designated by the
Governor in Council, that is to say:35 S. C. R. 588 ; Dinner et al. v. Humberstone, 26 S. C. R. 252; Conger v.
Kennedy, 26 S. C. R. 397. See Canada Hov.s~ of Commons Debates, 1897,
p. 4U5.
1 An admirable account of the discussions is given in the Canadian
Annual Review, 1905, pp. 44 seq. Mr. Sifton resigned over the school
question (pp. 27 seq.), and the interference of the Roman Catholic church
was a source of great indignation (pp. 93-7).
2 Rev. Stat., 1906, c. 62.
For the North-West in its early days, see
Canada Sess. Pap., 1877, No. 121; Canadian Annual Review, 1905, pp. 48
seq. For the claim of Canada to all the Arctic islands, which is clearly
valid, see Canadian Annual Review, I 909, pp. 204, 205 ; Bernier, Voyage of
the Arctic, 1908-9, pp. 194 seq., 320_seq.
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(a) Direct taxation within the Territories in order to raise
a revenue for territorial or municipal or local purposes.
(b) The establishment and tenure of territorial offices and
the appointment and payment of territorial officers out of
territorial revenues.
(c) The establishment, maintenance, and management of
prisons in and for the Territories, the expense thereof being
payable out of territorial revenues.
(d) Municipal institutions in the Territories, including the
incorporation and powers, not inconsistent with any Act of
Parliament, of irrigation districts, that is to say, associations
of the landowners, and persons interested in the lands, in
any district or tract of land for the purpose of constructing
and operating irrigation works for the benefit of such lands.
(e) The closing up or varying the direction of any road
allowance, or of any trail which has been transferred to the
Territories, and th'e opening and establlshing of any new
highway instead of any road or trail so closed, and the disposition of the land in any such road or trail.
(f) Shop, saloon, tavern, auctioneer, and other licences, in
order to raise a revenue for territorial or municipal purposes.
(g) The incorporation of companies with territorial objects,
excepting railway companies (not including tramway and
Rtreet railway companies), and steamboat, canal, telegraph,
nnd irrigation companies.
(h) The solemnization of marriage in the Territories.
(i) Property and civil rights in the Territories.
(j) '!'he administration of justice in the Territories, ineluding the constitution, organization, and maintenance of
territorial courts of civil jurisdiction, and procedure in such
courts, but not including the appointment of any judicial
officers or the constitution, organization, and maintenance
of courts of criminal jurisdiction, or procedure in criminal
matters.
(k) The mode of calling juries, other than grand juries,
in criminal as well as civil cases, and when and by whom
and the manner in which they may be summoned or taken,
and all matters relating to the same.
(l) The defining of the powers, duties, and obligations of
Rheriffs and clerks of the courts, and their respective deputies.
(m) The conferring on territorial courts of jurisdiction in
matters of alimony.
(n) The imposition of punishment by fine, penalty, or
imprisonment, for enforcing any territorial ordinances.
(o) The expenditure of territorial funds and such portion
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of any moneys appropriated by Parliament for the Territories
as the Commissioner in Council is authorized to expend.
(p) Generally, all matters of a merely local or private
nature in the Territories. 1
The Commissioner in Council can also if authorized pass
Ordinances as to education, subject to the same restrictions
as in the case of the Yukon, a~nd any Ordinance whatever
may be disallowed by the Governor-General in Council within
two years.
The laws of Canada, unless otherwise specified, apply to
the North-Western Territories, but power is given to the
Governor-General in Council in the case of legislation as to
liquor and to arms and ammunition and judicial matters.
Further, the Governor-General in Council may apply to the
Territories Acts which would not otherwise be in force. It
may be added that the Canadian Parliament could confer
powers larger than those of the provinces on the Legislatures
of the Yukon and the Territories, if it thought fit, but naturally
that step is out of the question.
The Yukon is a part of the old North-Western Territories
given a separate constitution and with a separate history
as a specifically mining territory. In the Yukon Territory
there was from 1898 (61 Viet. c. 6, as amended by 62 & 63
Viet. c. 11) until 1909 a Council of the Yukon Territory
consisting of not more than eleven members, five of whom
were elective and the remainder appointed by the GovernorGeneral of Canada under his Privy Seal. An Act of 1908
(c. 76) altered the position, and in 1909 the first purely
elective council of ten members was chosen. The Council
lasts for three years subject to being dissolved by the CommiSSioner. Annual sessions are required. 2
The Executive Government is conducted by a Commissioner
who is subject to the directions of the Governor-General in
Council, and responsible government does not yet exist. But
the Commissioner is expected to adapt his policy to the desires
of the Legislature, especially since it is now purely elective.
1
2

So far the Commissioner's powers have not been exercised.
See Canadian A1tnual Review, 1907, pp. 614-16; 1909, pp. 594, 595.
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The CommiRsioner in Oouncil may now legislate on the
following subjects : 1
(a) The establishment and tenure of territorial offices and
the appointment and payment of territorial officers out of
territorial revenues.
·
(b) The establishment, maintenance, and management of
prisons in and for the 'rerritory, the expense thereof being
payable out of territorial revenues.
(c) Municipal institutions in the Territory.
(d) Shop, saloon, tavern, auctioneer, and other licences, in
order to raise a revenue for territorial or municipal purposes.
(e) 'I'he incorporation of companies with territorial objects,
excepting railway companies (not including tramway and
c;treet railway companies), and steamboat, canal, telegraph,
and irrigation companie.s.
(f) The solemnization of marriage in tlie Territory.
(g) Property and civil rights in the Territory.
(h) The administration of justice in the Territory, including
the constitution, organization, and maintenance of territorial
courts of civH jurisdiction, including procedure therein, but
not including the appointment of judicial officers, or the
constitution, organization, and maintenance of courts of
criminal jurisdiction, or procedure in criminal matters.
(i) 'rho defining of the powers, duties, and obligations o£
sheriffs and clerks of the courts and their respective deputies.
(,j) The conferring on territorial courts of jurisdiction in
matters of alimony.
(lc) 'rlw imposition of punishment by fine, penalty, or
imprisonment, for enforcing any territorial ordinances.
(l) The expenditure of territorial funds and such portion
of any moneys appropr-iated by Parliament for the Territory
as the Commissioner is authorized to expend by and with the
advice of the Council or of any committee thereof.
(m) Generally, all matt<Jrs of a merely local or private
nature in the Territory.
The powers of the Commissioner in Council as in the
North-West with regard to these questions are not to exceed
those given to Provincial Legislatures under the provisions
of s. 92 of the British North America Act, 1867.
1 Rev. Stat., 1906, c. 63; cf. 2 Edw. VII. c. 34.
The Minister of Justice;
in a report of December 11, 1899 (Provincial Legislation, 1899-1900, p. 155),
questions the power of the Commissioner to enact retro-active ordinances.
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The Commissioner in Council shall pass Ordinances in
respect to education,! but every such Ordinance must provide that a majority of the ratepayers of any district may
establish such schools and assess such rates as they think
fit, and the minority may establish separate schools and pay
rates in respect of them only. Electoral matters can be
regulated by Ordinance. Male adult suffrage exists.
Any such Ordinance may be disallowed by the GovernorGeneral in Council at any time within two years.
The Governor-General in Council (that is, with the advice
of the Privy Council of Canada) can also make temporary
Ordinances for the peace, order, and good government of
the Yukon Territory, 2 and the laws of the Parliament of
Canada, unless otherwise provided in each law, apply to the
Yukon Territory, but the Governor-General in Council has
power to apply to the Yukon laws not otherwise in force.
§ 11. BouNDARIEs

The Province of Manitoba, which as originally created was
of small size, say 13,500 (49°-50° 30' N., and 96°-99° W.)
square miles, was greatly extended by an Act of the Dominion
Parliament, 44 Viet. c. 14, which placed the boundaries at
49°-53° N. and 90°-101° W. longitude, thus increasing the
size of the province to 73,956 square miles. But Manitoba
lost some territory to Ontario, which on its part had a long
dispute with the Dominion as to its limits. In 1878 there
was an agreement to arbitration, the arbitrators being, for
Ontario the Chief Justice, for the Dominion Sir Francis
Hincks, and as a third arbitrator Sir Edward Thornton, the
British Minister at Washington. The decision of the three
1 ,Of. No. 27 of 1902, and Provinc·ial Legislation, 1901-3, p. 122. For tlH>
powers of the Yukon Council re liquor, sec ibid,, p. 123.
2
No Ordinance extends beyond the end of the next parliamentary
session, unless it is approved by Parliament; it cannot impose a tax save
in connexion with gold- or silver-mining or a duty of customs or excise or
appropriate public lands, and every Ordinance must be published for four
we.eks ere it comes into force; see f'\s. 16, 17 of Rev. Stat., c. 63.

1279'2
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war,; issued in due course,l and adopted by an Ontario Act of
1879, 2 but the Dominion was not pleased and did nothing.
In 1884 it was agreed to have a reference to the Privy Council,
but the Dominion Government withdrew, leaving the matter
to Ontario and Manitoba. The Judicial Committee was
pleased to point out that the award was not binding, as
legislation was necer,;sary to give it effect, but they laid it
down that tho line suggeRted in the award was practically
correct so far aR it related to the line between Manitoba
and Ontario. They considered, without expressing a final
opinion as to tho sufficiency of concurrent legislation by the
province:,; and the Dominion to settle the new line, that an
Imperial Act should be passed to settle the issue. 3 In 1889 4
this was done on address from the Parliamtmt of Canada.
The boundary of Quebec is defined by concurrent Acts
of that province and the Dominion of Canada, passed in
1898.r'
It has been long discussed in the Canadian House of

Commons how to divide among the existing Provinces of
Manitoba, Ontario, and Quebec the vast lands to the north
of them, which are so Rparsely populated and so destitute of
natural resourceR as to promiRc little chance of provincial
development at an early date. Hitherto all efforts to settle
tho matter have failed, owing to diRagreements between
Manitoba and Ontario aR to the boundary between the
extension::; of territory as regards Hudson's Bay. 6
' Cann,cLt Annnnl Registc1', 1R78, pp. 189-94.
" 42 Viet. c. 2.
3
Sec Biggar, Sir Oliver Mowat, i. 369-423. Of. Canada House of Commons Debates, 1R85, pp. ] 7, 18, 2:3.
4
52 & 53 Viet. c. 28 ; Canada House of Commons Debates, 1889, pp.
] 6:H-8. The New Brunswick boundary rests on 14 & 15 Viet. c. 63 and
2() & 2l Viet. c. 34.
' quebec Act, 1898, c. 6; Rev. Stat. 1909, c. 2; Canada, 61 Viet. c. 3.
These Acts are voJid by 34 & 35 Viet. c. 28.
' Canadian Annual Review, 1905, pp. 92, 356 seq.; 1907, pp. 506, 563
Req. ; 190R, pp. 464-8; 1909, pp. 502-4; 1910, pp. 465-8; Manitoba Bess.
Pnp., 1910, No.5. In 1911 also the negotiations failed: Times, March 22,
1911; Canadrt Gazette, xliv. :3210-2.
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12. THE ALTERATION OF THE CoNSTITUTION

Very different principles apply to the alteration of a
constitution which is the result of a federal compact from
those which apply to the alteration of an ordinary constitution. As was recognized in an ample manner in 1907, on the
occasion of the amendment of the British North America Act
in accordance with the wishes of the Federal and Provincial
Governments in the matter of the financial subsidies to the
provinces, the Act is a formal instrument of co"nstitution
which can he amended by the Imperial Parliament, and will
so P{') amended, but only in accordance with the wishes of
th~.pllilp1aJ!L.lilie,,JlQmini9l!: :1s a wl].gle,.ng~ ,a,t e.itherfederal
or~...pXQ¥~;tt~l,J~,W.~g.g,~ Of course, this is not to say that
the Constitution is rigid in an extreme sense : the Imperial
Parliament can by a simple Act alter every and any part of
it, and there is no chance of such disadvantages resulting as
have resulted in the United States, where the Federal Government has admittedly too little power to enforce matters of
external affairs affecting the subjects committed by the
Constitution to the provinces, as was seen in the affair of the
riots at Vancouver on the Pacific coast in 1907,2 against
Asiatics, when the Imperial Government found that the
Dominion Government had adequate means to procure full
satisfaction to the parties aggrieved; while for a long time
the situation in California remained extremely grave. On
the other hand, it should be noted that the Constitution itself
gives adequate powers for ordinary alteration of those pointR
which can be considered of real importance : for example,
the Dominion Parliament was given by the Acts of 1871 and
1886 power to provide adequately for the government of the
new provinces to be created, and of territories not in the
provincial system, and for the representation of both provinces and territories in the Parliament of Canada, although
in the original Act no adequate provision was made in these
regards. Further, the Canadian Parliament can decide all
1

~

British Columbia Bess. Pap., 1908, C. I.
Canadian Annual Review, 1907, pp. 384-9.
p~
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matters regarding the electoral franchise, and in 1885 it did
create a Dominion franchise, which, however, was abandoned
in 1898, though subsequently there have been taken certain
powers as to electoral matters, as the opposition Provinces
of Ontario, Manitoba, and British Columbia have been
accused of gerrymandering constituencies in the interest
of the Opposition.1 On the other hand, the Parliament
cannot 2 interfere with the principle laid down in s. 51 of
the Constitution, under which the readjustments of representation take place, and under which Quebec must have sixtyfive members, and each of the other provinces a number
bearing to the population as ascertained at each decennial
census the same proportion as the number of the members
of Quebec hears to the population of that pro1tince, a fraction
of over a half counting as one, a fraction of a half or under
counting as nil. On the other hand, it is laid down that the
representation of any province shall not be reduced unless
the population has diminished in proportion to the number
of the population of the Dominion as a whole in a proportion
of a twentieth since the last census. Tho Parliament can,
however, increase the quota for Quebec, hut it must also
increaHe all the other figures in proportion.
On the other hand, the Parliament cannot alter fundamental things : thus, it cannot alter the constitution of the
executive power in ss. 8-11, 13-15, which are fundamental,
tho'ugh it can vary the mode of execution of executive
powerl:l existing at the Union, and vested pro tem. in the
Governor-General, and it cannot change the seat of government, a power reserved for the Crown. It cannot alter a
single provision regarding the Senate except that it may
alter the quota of members necesRary for a quorum. It
cannot alter the provisions as to the existence of a House of
Commons, or the other rules regarding it, save as expressly
Canadian A nmwl Review, 1908, pp. 48-54; see Act 7 & 8 Edw. VII. c. 26.
Cf. 33 S. C. R. 475 and 594. The principle is applied by the Orders
in Couneil and Acts applicable to the other provinces ; see Orders in Council
of Mcty lfl, 1R71 (British Columbia). June 26, 1873 (Prince Edward Island);
::l3 Viet. c. 3, s. 4; 4 & 5 Edw. VII. c, 3, s. 6; c. 42, s. 6,
1

2
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mentioned above. It cannot alter the relations between the
Houses, or the rules as to the recommendation of Money Bills
by the Governor-General, and their origination in the Lower
House; it cannot alter the rules regarding the Speaker,
though it can make provision for the filling of the chair in
the absence of a Speaker ; 1 it cannot change its own quorum,
nor can it deprive the Speaker of his casting vote in case of
equality of votes. It cannot alter the provisions as to the
royal assent to and the reservation of Bills. 2
Nor can the Parliament affect in any way whatever the
provincial constitutions or the division of powers between
the Federation and the provinces. On the other hand, the
provinces each possess the full right of altering their constitution except as regards the office of Lieutenant-Governor.
This power is given by the Imperial Act, and confirmed to
each new province by the terms of its Constitution Act,
which by the Imperial Act of 1871 is declared unalterable
by the Dominion. The only power of the Dominion with
regard to the alteration of the provinces is that of changing
boundaries and the necessary consequential legislation, contemplated in the Act of 1871,3 which is conditional on the
assent of the province affected, and wa:o exercised in tho
case of the Quebec boundary in 1898.
The only limitation on the power of alteration in the
provinces is that in s. 80 of the Briti8h North America, Act
under which the Quebec Legislature shall not alter the
limits of any of the electoral districts referred to in the
second schedule to the Act, unless the second and third
readings of the Bill have been passed in the Legislative
Assembly with the concurrence of the majority of members
representing all those electoral divisions or districts, and the
1
The Act for a Deputy Speaker (57 & 58 Viet. c. ll) was validated by
51) Viet. c. 3; see Provincial Legislation, 1867-95, pp. 1314-23.
• There were a few dicta which might seem to point to a power of constitutional change in Fielding v. Thomas, [1896] A. C. 600, but they cannot
be pressed; see Lefroy, p. 699, n. l.
3
The exact wording of this Act has been thought to limit the power of
the Legislature of Manitoba, but the better opinion is otherwise; see
Provincial Legislation, pp. 806 seq.
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assent of the Crown cannot be given to any such Bill until
the Legislative Assembly has presented an address to the
Lieutenant-Governor, reciting that the assent of such majority
has duly been given, and the instructions to the LieutenantGovernor remind him of the obligation. This clause was
inserted at the desire of those who wished to secure for the
districts in question, which were in part British and not
French, that their votes should not be swamped by their
merger with other Prench-Canadian districts. 1 This express
provision must override, it would seem, the general power
to a.mcnd g.iven by s. 92 (1) of the Act of 1867, which
allowk the amendment from time to time, 'notwithstanding
:mything in this Act,' of the constitution of the province,
except aN regardk the office of Lieutenant~Governor. But
though such an Act, which merely changed the districts,
would require to be so passed, it does not seem that an
Act abolishing the proviso itself could need more than
ordinary majorities, in which case the proviso could first
he Tepealed and then the Act passed. The position has
not yet arisen, for the main change made in the constitution by the province is the increasing of the period of the
Legislature to five years in place of the four contemplated in
the Act of I. 867. The other provinces have also changed their
com.;titutiom: : in New Brunswick the Upper House has
disappeared by an Act of 1891, and in Prince Edward Island
the same fate has befallen it by an Act of 1893 ; in Manitoba
it went in 1876, after a brief existence of six years. In British
Columbia the constitution from being a Crown Colony one was
before federation made by local Act representative, it being
agreed in the articles of union 2 that this would be the case.
They are now mainly French, Times, June 24, 1911.
' This is an interesting case, according to Lefroy, p. 749, n. 1, for before
union the province, having a non-representative legislature, had no power of
alteration; the power was then given by the Order in Council approving
the union, which has, under 30 Viet. c. 3, the force of an Imperial Act.
But this is an error; by Order in Council of August 9, 1870, a representative
legislature was constituted under the authority of 33 & 34 Viet,. c. 66, and
responsible government was created by Act No. 147, 1871.
1
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In Nova Scotia, 1 New Brunswick, and British Columbia
the number of executive councillors is actually limited by
law tonineandseven (eight by Act c. 10 of 1911) respectively,
and in the latter case all but six (now seven) are ministers
with departments and salaries, and the seventh is President
of the Council, so that if only a parliamentary tenure of
office was required there would be a responsible ministry,
necessarily parliamentary, but this is not the case. }1-,rcely
have the provinces exercised their powers as regards the
size of the Houses and similar matters, such as the franchi8e.
Of course the power is not absolute, for it is clear that
the. power to amend supposes the existence of something,
and does not in such a case (this is shown by the retention
of the office of ~he Lieutenant-Governor beyond provincial
control) render the Legislature competent to abolish the
Legislature, but in all probability this limitation applies also
to a Colony.
The power of constitutional alteration, the power of
legislation which is within limits exclm:ive, and the growth
of population, have strengthened the provinces of late years,
as is shown by the fact that the Fedeml Government is more
and more chary of dealing with things except through the
aid of the provinces, as has been shown in its reluctance to
accept treaties on provincial subjects without full control,
and by its asking the Provincial Governments to agree to its
appointing a Royal Commission on education, to which they
all consented, waiving the constitutional objection on the
grounds of the desirability of such a subject receiving common
treatment, and by associating them in the proposals for
considering natural resources. If the Dominion controls
them by its power of veto, they deny, as Ontario has denied,
1
This is a continnat.ion of the old system in which the royal instrudiuns
provided for a maximum of nine members, a maximum alre11dy fixed in the
Governors' commissions of 1764 and 1784. Then; has been no legisb\ion
in Prince Edward Island, ftnd the maximum thmcfore remains undefined in
virtue of the continuance of the constitution as iL existed in 1872 under Lord
Dufferin's letters patent and instructions by the Order in Council for union
in 1873. In New Brunswick Rev. Stat., c. 10, the number is not limited.
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its right to veto any law intra vires the provinces, and in
effect the Dominion Government has yielded. The rising
Hpirit of Ontario has been seen in the regret publicly expressed
in a recent speech by Sir James Whitney, the Premier, that
the province cannot appoint an Agent-General in England
who can correspond directly with the Imperial authorities,
but must go to them through the High Commissioner. The
Hecret of this consciousness of strength is obvious : the people
of Canada and the Federal Parliament cannot change the
Constitution of Canada, however much they desire it, or
deprive the provinces of any of their powers, unless the
Imperial Government agree, while in the Commonwealth
the powers of the Rtates can be and are gradually being
taken from them by the federal electors. •
The truly federal character of ..the Constitution is undoubtedly due in great measure to the deeif:iious of the Privy
Counc.il which has corrected the earlier teude11cy of the
Supreme Court to interpret the powers of the provinces in
a restricted sense. But great part of the credit of maintaining provineial rights against the unificationist tendencies of
Sir John Macdonald must be ascribed to Sir 0. Mowat, who
was determined that federation should mean for Ontario
freedom in intermtl nmt.tcrs. His tenure of office saw the
~::~ueecssful asscrhon of the power,s of the provincial legislatures
to define their privilcges, 1 the ndmission of their right to
confer on the LicutCJmnt-Govcrnor the power of pardon,2
the <wquisition for the provinces of tho right to escheats, 3
the settlement of the Ontario boundary, 4 the declaration of
the provincial title to the freehold of the Indian lands, 5 the
upholding of the provincial right to regulate the liquor trade, 6
and the disuse of the federal veto as regards acts not unconstitutional.7 In the later years of his career he had the
support of Sir John Thompson, perhaps Canada's greatest
lawyer, who respected the Constitution too greatly to seek
to upset it even on federal grounds. 8
1
2
3
Above, p. 696.
Above, pp. 680, 681.
Above, pp. 679, 680.
6
5
Above, p. 684.
Above, p. 676.
• Abovt>, p. 770.
7
8
Above, pp. 738, 739.
Cf. Willison, Sir Wilfrid Laurier, ii. 208-10.

CHAPTER II
1'HE COMMONWEAL1'H OF AUSTRALIA
§ l.

THE HISTORY Oll' FEDERA'rlON

1'HE Constitution of the Commonwealth presentH in
essentials a very different aspect to that of the Canadian
Dominion. It is a constitution arising from different needs
and animated by a different spirit. In the case of the
Dominion there can be no doubt that much stress was laid
on the advantages of adopting a system of polity which
would strengthe~ the British power in North America
against the United States ; the fact that the term kingdom
of Canada could not be adopted has been long attributed
to the wish of the Imperial Government not to annoy uselessly
the republicans south of the boundary by insisting on the
monarchical principle as being part of the Constitution of the
Dominion. 1 In Australia all was different ; there was no
foreign pressure of a strong and somewhat jealous neighbour
with alleged designs on the integrity of the Dominion ; if
the echoes of the Russian war in the Crimea and the fear of
Russian intrigues in Afghanistan in 1877-8 aroused for the
time being a martial spirit among the people of the Commonwealth, there was not sufficient impetus in that to carry
federation, and though no doubt the desire for a more
effective defence played a part in the demand for federation,
it would be idle to deny that the immediate outcome of
federation was certainly not the increase of the strength of the
military or naval forces, but rather their decrease at once in
numbers and in efficiency. This is now being changed in its
1
Bourinot, Constitution of Canada, p. 47, n.; cL also the annexation
resolution in Egerton and Grant, Canndian Constitutional History, p. 339;
Pope, Life of Sir JollJft 1~1acdonald, i. 71, 72. For the history of federation
in Australia, see Quick and GaiTan, Constit~ttion of Commonwealth, pp. 79252; Harrison Moore, Commonwealth of Austmlia", pp. 17-64. See also
Egerton, Confederations and Unions, pp. 189-230.
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entirety, but it shows that there would be much danger in
overstressing the importance of military or naval considerations in the causes which led to the formation of the
Commonwealth.
'l'he main driving power towards federation was trade and
customs. 1 In the early years after the introduction of repre:-;ontativo government, Sir Charles Fitzroy suggested, in
a dispatch of September 29, 1846, that there should be
a Governor-General to consider the different Acts on these
questimm of the several Colonies. Lord Grey and the Privy
Council Committee on Trade and Plantations in 1849
approved the proposal, and in the Act of 1850, as introduced,
it was proposed to set up a :Federal Legislature consisting of
delegates elected by the Colonial Legisla.tures-twenty to
thirty in number---to enact a tariff for all the Colonies (the New
South Wales tariff being taken as the tariff until this was done),
and to entrust to it such matters as postal business, road and
railway tran:-;it, shipping, harbours and light dues, weights
and mea~:mros, <1nd matters referred to it, by all the Colonies,
and to enable it to raise a revenue for its needs, and to
establi:-:h a Supremo Court. The proposal to which Lord
Grey was devoted was rejected by both English and Colonial
fooling, nnd in the :Lord:-: the clauses were dropped and the
Bill which wa:-: needed to create the Colony of Victoria was
allowed to pa:-::-:. Lord Grey, however, could create a central
exccutiv<\ all(] lw did 80 in 1851 by appointing Sir C. Fitzroy
to be Governor-Cenera.l (including Western Australia in his
commission) nnd nlso Governor of each of the provinces
8oparatoly by four separate commissions (excluding Western
Australia), so th<c1thc could in anyone, if he desired, administer
the government by going there ; he stayed, as a matter of
fact, in New South Wales, but the Lieutenant-Governors
were told to correspond with him.. But Lord Grey left
office in 1852, nnd in 1855 the Lieutenant-Governors became
Governors, the separate commissions were aban~oned, and
1
New South Wales in 1842 tded to give free trade to Tasmania anc;L New
ZeRJand, but the Act was disallowed, und a dispatch of June 28, 1843, laid
clown that the Imperial Government disapproved of differential duties.
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in 1861 the commission to the Governor of New South Wales
as Governor ceased to be accompanied with one to make him
titular Governor-General. In the Colonies, however, Wentworth in Australia until 1854, and later in England, Deas
Thomson in New South Wales, and Gavan Duffy in Victoria,
were a:p.xious to secure some federal system of an elected
assembly for common purposes, a forerunner of the Federal
Council of Australasia, and from 1853 there was a good deal
of activity in this direction, but the Acts of 1855 giving
constitutions to New South Wales and Victoria contained no
federal provisions. In 1860 a Conference was arranged, but
a change of Ministry in New South Wales, and the reluctance
of the newly formed Colony of Queensland, ended its prospects, and the Cm1:ference which considered tariff matters in
1863 declined, without instructions, to discuss federation.
Yet the tariff difficulties in Colonies with land frontiers were
very great; in 1855 an agreement was made between
Victoria and New South Wales to allow free transit over the
Murray, while goods paid duties at Adelaide for entry either
to New South Wales or Victoria, and the proceeds wore
divided equally, but in 1864 New South Wales terminated
the agreement, which was renewed, but modified, in 1865-7,
and it ended in 1873. A proposal by South Australia in the
direction of internal free trade made in 1862 received practically no favour. In 1873 the Imperial Parliament removed
the legal bar which had hampered the introduction of a
Customs Union by allowing the Colonies to differentiate
against the rest of the world in favour of the other Colonie;.:
or New Zealand, but by this time Victoria had gone :far on
her career of high protection, and was only willing to come
into a scheme which gave her manufactures :free entry into
the rest of Australia, and denied their agricultural products
free entry into that colony ,I and an Act of New South Wales
in 1876 to encourage border conventions remained fruitless.
See Parl. Pap., 0. 576, 703, anu 36 & 37 Viet. c. 22. For the Murray
Acts, New South Wales, 19 Viet. No. 21; Victoria, 17 Viet. No. 17;
South Australia, No. 6 of 1856. The New South Wales tariff was applied
in 1857 to these goods.
1
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A :Federation Bill was introduced into New South Wales by
Mr. Parkes in 1867, but did not receive the royal assent.
J!,oreign relations also caused anxiety: in 1870 Mr. Gavan
Duffy induced Victoria to appoint a Royal Commission which ·
suggested the remarkable and absurd scheme that the
Mother Country should give the Colonies rights of treatymaking, and that it should secure for them a position as
neutral sovereign states.1 The idea was a singularly inept
one, :1nd was justly derided by their opponents at the time.
Attention was, however, drawn to the new policy of France
in transporting criminals to New Caledonia which began in
18<i4, while transportation ceased in Western Australia in
1867; Piji was annexed to please Australia by the Crown
in 1874, and created a Crown Colony, whil" in 1878 an agreement saved what remained of British interests in the New
Hebrides. Tho intervention of the United States became
marked in Samoa in 1875, and Germany was also active in
these islands. In 1880-1 a conference at Melbourne, and
later at Sydney, marked a real advance towards agreement. 2
In 1883 the desire for union was strengthened by the question
of New Guinea. The Government of Queensland purported
to annex tho island, and when tho act was disavowed the
Secretary of State pointed to fedora,tion as a means of
strengthening tho Colonies in their dmlire to obtain the control
of the Paeific. Tl1is was followed, through the exertions of
Mr. Serviee, Premier of Victoria, by the conference at
Sydney of November 188:~, which was the first to consider
federation. It included representatives of New Zealand
and of Fiji, beside those of the six Colonies, and decided in
favour of a Monroe doctrine for Australia, protested against
the introduction of convict labour, and asked for the annexation of New Guinea, and the securing the control of the
New Hebrides. This conference decided to promote a Bill
1

Victoria Parliamentary Papers, 1870, Sess. 2, ii. 247. There was no
second report. The idea was revived in 1911 by the V olksstem in South Africa.
• New South Wales Legislative As8embly Vote8 and Proceedings, 1881,
i. 329. Victoria (Assembly Votes and Proceedings, 1880 1, iv. 459), Queensland, and New Zealand would not accept a Federal Council then.
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for a Council which should deal with marine defences, the
relations of Australia with the Pacific Islands, the influx of
criminals, quarantine, and generally whatever topics were
referred to it by the Legislatures of the Colonies. It was
agreed that they could not then recommend a true federation,
but this Council would serve a useful purpose. In July and
August 1884, all the Colonies except New South Wales 1 and
New Zealand agreed to the measure and adopted addresses
to the Imperial Government, asking for an Act which in
1885 became law as the Federal Gonncil of Anstralasia Act 2
(48 & 49 Viet. c. 60).
The functions accorded to this remarkable body were
limited 3 and the essential and most curious feature of all
1
Parkes had now definitely decided that federation should be allowed
to come in a complete form, and that a Council would be a ' rickety
body'.
' Mr. James Bryce opposed the Bill in the Commons; Lord Carnarvon
favoured it in the Lords. Leave was given to other Colonies to join,
and the Crown was given power to increase the number of members, fixed
at fhst at two for each self-governing and one for each Crown Colony.
3
It could legislate on the following subjects, and the Acts passed are
'ltioned in brackets:. '1elations of Australasia with the islands of the Pacific.
'"'revention of the influx of criminals.
,·<'isheries in Australasian waters beyond territorial limits (51 Viet,
, Queensland; 52 Viet. No. I, Western Australia).
ervice of civil process beyond the Colony in which it was issued
•t. No.3).
forcement of judgements of any Colony beyond its limits (49 Viet.
A Viet. No. l; 60 Viet. No. 2).
orcement of criminal process beyond the Colony in which it was
i·\d extradition of offenders.
~.stody of offenders on vessels belonging to the Colonial Governments
, ~•id territorial limits.
8. Any matter referred to the Council by the Crown at the reqnest of
the Colonial Legislatures.
9. Any matter of general Australasian interest referred to the Council
by two or more Legislatures (Garrisons of Thursday Island and King
George's Sound, 56 Viet. No. l; and Naturalization, 60 Viet. No. 1).
10. Questions of the relations of two or more Colonies referred by the
Governors with the assent of the Legislatures.
Assent was to be expressed by the Governor of the Colony where the
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was that it had no executive or judicial power, though the
creation of an Australian Court of Appeal had been in the
air since 1861, in great measure in consequence of the trouble
and expense of carrying appeals home from such distant
Colonies. Moreover, membership was strictly optional, and
only Victoria, Queensland, Tasmania, and Western Australia
Rent membeTs, as a Tule, to its meetings, while Fiji dropped
out after the fir-st meeting, and New South Wales and New
Zealand held aloof. Moreover, the jealousy of the powers of
the Council, which was merely composed of representatives
nominated by the Legislature, who were all ministers up
to 1895, when an Order in Council under the Act in 1894
enlarged its numbers, prevented it having any authority
to raise a revenue or expend money. It met in 1886 and
passed laws regarding the enforcement of judgements beyond
the limits of each state ; in 1888 it regulated the pearl-shell
and heche-de-mer fisheries in Australian waters beyond the
territorial limits of Queensland. In 1889 it passed a similar
Act for Western Australia ; on this occasion only Southern
Australia being present under the authority of the temporary
Act pasRed by its Parliament in December 1888: 1 in 189~
its sole activity consisted in an Act for the recognitio{
orders in lunacy by the Supreme Courts of one state i~
Courts of the otherH. On this occasion alone Wesf
Australia failed to attend. In 1893 it passed an Ac,
regulate the garrison of King George's Sound and Thun
( :omwil sat, and he could reserve Bills, and must reserve all Bills of.
1-:l, if not pmviously approved by the Crown. The laws of the Counf____ _
to ovel'l'ide Colonial laws, and the Council could make representat:
Uw Crown on matters of general interest or the relations of the \
with the possessions of foreign powers. It had to meet once in two't:_
at least, being summoned by the Governor of the Colony in which it"l~_.~,
decided to hold its next session; a special session could be held on a
requisition from the Governors of three Colonies. Questions were decided
by individual votes, the President having also a casting vote (ss. 10, 11).
There were passed also an Interpretation Act (49 Viet. No. 1) and an
Act to hcilitate the proof of Acts of Parliament, signatures of officers,
&c. (49 Viet. No. 2); see Quick and Garran, op. cit., p. 377.
1
Mr. Holder tried to rejoin in 1892, bnt the UppPr HouRe refused to
accept the Bill.
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Island, and it passed an address seeking for the extension
of the number of representatives from each Colony except
a Crown Colony, and by Order in Council of March 3, 1894,
issued after addresses had been passed by the several
Legislatures, the Crown increased the number to five from
each Colony in place of the two originally provided. In
1895 there was no legislation, but resolutions were passed in
favour of uniform company banking and quarantine legislation, and of the appointment of a representative of the
Australian bench on the Judicial Committee of the Privy
Council. This was carried into effect after the passing of an
Imperial Act by the elevation to that place of the Chief
Justice of South Australia, the distinguished lawyer, Sir
Samuel Way. In·1897 Acts were passed at the request of
Victoria and Queensland, providing for the mutual recognition of naturalization, and on the request of all four Colonies
for the enforcement of orders of the Supreme Courts for the
production of testamentary instruments. Its last meeting
was in January 1899 at Melbourne. 1
Meanwhile the movement for a true federation was actively
proceeding. There had been repeated intercolonial conferences to discuss affairs of general interest since the
beginning of Colonial responsible government, and, in
addition to more formal ministerial conferences, experts
met on technical points like military defence, postal arrangements, and so on. Defence 2 now intervened towards union,
for in 1887 at the Colonial Conference in London, Australia,
as a whole, definitely assumed responsibility for a subsidy
of £226,000 a year towards the expense of a separate squadron
on the Australian station. It was, as regards military matters,
1

The Council never showed any hostility to the movement for a real
federation.
2
In 1878 Lieutenant-General Sir \V. Jervois reported on defence,
with the result of increased expenditure and fortifications. In 1881
the Sydney Conference adopted responsibility for land defence, but thought
the Imperial Government should accept responsibility for naval defence ;
this, however, was considered unreasonn,ble by Lord Carnarvon's Roy~<l
Commission in a report of Mttrch 2~. 1882. In 1885 Sit' G. Tryon negoti:ctted
in Australia, with the result that in 1887 agreement was possible.
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agreed that an Imperial officer should inspect the military
forces o£ Australia. Then trouble began, for Sir H. Parkes
withdrew from the arrangements for the visit, and eventually
the Imperial Government sent out in 1889 their own officer,
Major-General Sir J. Bevan Edwards, who inspected and
reported on October 9, in effect urging federation for defence
reasons. This served as a text toSir J!. Parkes, who was
now fired with a fit of federai j.)Uthu~~i~~W::'e~u4::~_::Q.g~f~rence
of accredited delegates was held in Feb~u::try 1~90. at Melbourne to pave the way towards federation. It wa~. iQUPwed
by a conference 1 at Sydney in March-Ap;cjJJ&»J.,,$hich
passed resolutions laying down th{Cl ])asis on wllich.iederation
mus.t proceed. It was agreed that only so much powe_r was
to be handed over to the federal body as ·was necessary for
the purposes of federation ; that no state should be divided
without its consent ; that there should be free trade throughout the states, and that there should be one customs tariff,
and that military and naval defence should be a federal
matter, and committees were appointed to draft a federal
constitution which now forms the basis of the Constitution
of the Commonwealth of Australia. It was also agreed
that the procedure to be adopted was that each Parliament
of the Colonies should consider the draft Constitution, and
if three accepted it tho Imperial Government should be asked
to enact it for those which accepted it. But there was
unexpected delay in carrying out tho scheme. In New South
Wales Sir H. Parkes found himself in political difficulties, 2
and, though he managed to carry on for a time, his resignation
was succeeded by the advent to office of Mr. Dibbs, who was
ra,ther in favour of a union, and suggested in 1894 a scheme
to llllify the Colonies of New South Wales and Victoria,
l··Seven deleg>1tes from eacl~Colon,Y,.W:~.l'Sl..se,ntJ~,Q,~y~J>y.New Zealand)usually five of the .Assembly. alJd, t\'I;'Q .oLtlll'l Qql,lnoil-,-.underthe authority
of local Acts passed in 1890 (in Western Australia in Fe,bru~y .1891).
2
Mr. Reid condemned the draft for the excessive powers of tliie Senate
and the omission of any provision rendering essential responsible government. Queensland, ~restern Australia, and New Zealand did nothing. Cf.
Jenks, Government of Victoria, pp. 389-96, who advocated the abandonment of responsible government (of. pp. 375-84).
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which, however, was dismissed with little attention. Meanwhile, however, a new spirit was manifested in the country;
_,;:~he Australian Natives' Association developed in 1890 a
)
rong pro~aganda in favour of federalism, a~Q.Jt ~eeting
' , .Q()rowa m 1893 showed t~at th~ matter waspassmg out
of the hands of the Governments into those ot the people.
1'he Premiers' Conference at Hobart of January 1895
marked a further step in the process. The Premier of Now
~~outh Wales suggested, and the conference accepted, a resolu-

Jl~~~§~~h~Q.:~:~~~~h~=~l~;;~;~:.~~-S;;~:!~o:, J~~!i~~~~i
tolraft a constitution, that this constitution should be subfuitted to a direct vote of the electors in each state, and that
!$ills for this purpose should be introduced into the several
farliaments. A Federal Enabling Bill was drafted and
~as~ iiL.tiY.~.QU£:.~••2£},<_;>,J,J;ies, in New South Wales and South
Australia in 1895, and in the rest in 1896, excluqi:p.g Queens~~;yhere a divergence of opinion between the Houses caused
the Bill to be lost. In New South Wales and Victoria the
number of the majority in favour of federation was to be
50,000, raised by Act No. 34 of 1897 in the former to 80,000,
Tasmania and Western Australia 6,000, while South
ustralia was ready to accept a simple majority. w~stern
/ r stralia provided for the choice of the members of the
qp!lvention not by popular election as did the others, but by
~omination by the members of both Houses of the Parliament
siti{~ngtogether and voting by ballot, and made the reference
of the Bill conditional on the approval of Parliament.. ~he
conY(.)ntjQn}hus al?pointed met at Adelaide in March 1897,
. and the Bill then drafted was in substance that of 1891, but
there were sharp fights over questions of financial relations.
Then tho Bill was remitted to the consideration of the
Legislatures, and in September the Conveption reassembled
at . . S;v9.ney to consider the suggestions thus made. The
larger Colonies desired more deference to the wishes of
population and less to state rights, while the lesser states
fought to secure their autonomy. The conflicts centred
in the position and mode of selection of the Senate. Finally
1279'2

Q
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the scene was shifted to Melbourne, where in 1898 the draft
was agreed on, the financial problem being disposed of by
t.he famous Braddon clause, and the matter was referred
to the Parliaments of Australia. Que.en.slan,d aa•dwWestern
Australia, however, did nothing, .and in :N"ew S()~~h""'W.§Jes
there was much trouble, as the opposition to"'tlle"£~deration
had grown strong among various parties. There was
a democratic opposition to tho representation of all states
equally in tho Senate, to the financial arrangements, which
would penalize the state in favour of Tasmania and Western
Australia, and to tho change in customs policy which
was clearly inevitable.1 Therefore, though federation was
aecepted by a majority, it fell far short of the majority
required, whieh had boon increased in 1897 to a total of
80,000 votes. 2 EieJJ,ce..icooJ:a;tiQJl,,,S,()~fU!:l,4 .. 8JgP~.~.~ fql,' though
the other three Colonies ~tccepted it, it could not .b(},.Xeal
without New South Wales. After a general election there,
Mr. Reid proposed in August, 1898 to the Assembly certain
modifications of the agreement, which with changes it accepted
<ts adequate. A conference of Premiers held on January 29,
1899, ttt Melbourne, 3 saw the acceptance of the following
modifications in favour of the views of New South Wales:
( I) the lcBscning of tho rigidity of the const.itution by substitntillg an ttbsoiute majority of tho members of the two Houses
for a thrce-lift.hs majority in the case of a joint sitting
ariBing out of a deadlock; (2) the limitation of the operation
u( the Braddon dau:oc tu ten year:o only, with power to the
P<trliitmcnt to mnond thereafter at will; (3) the insertion
uf a clau:oe permitting tho Parliament to grant financial aid
1
'£he Labour party also objected to .J;hc rejection of the referendum
fu • ·· '. ttling dmtdl~oks.
The voting in the Col<mies for. the Bill and against was as. follows :
::Dgew South Wales, 71,595 and 66,228; Victoria, 10Q,52Q".!J.n<;t .~2,099.;
~outh Australia, 35,800 ancl 17,320; Tasmania, 11,71!7 aud 2,71.!},. The
~ercentages of voters to electors enrolled were respectively 49·88, 48·94,
~fl-44, and 46·5. In tho voting for tho candidates the percentages had been
gl·25, 43·5, 30·9, and 25·0 respectively.
3
Queensland now appeared for the first time since the Hobart Conference of 1895.
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to necessitous states ; (4) a further guarantee of territorial
rights by requiring the assent of the electors to the alteration
of state boundaries, and a special provision for Queensland ;
(5) the application of the deadlock clauses to the amendment
of the constitution itself. Moreover, a :private agreement
was come to that the federal capital, which was not to be
within 100 miles of Sydney, was to be near the limit; until
it was chosen the capital was to be Melbourne. A new
referendum was now taken under the authority of Colonial
Acts ; j,!l._~.o+l:itiJY,SQJ,LtA Wal(;)s. was ct~,rried for foderatiou
by ]\11· .. Reid by 107,420 to .82,741 votes, while the other
Og!Qcie.s,l:.J:epj;}atecl.thcir.."\Z"otes, and Queensland in September
al~m,.c.arried. federation. by 38,.488 to 30,996, the south and
Rockhampton opposing the Bill. Then the five Colonie10
passed addresses to the Imperial Government for the enactment of the Bill as an Imperial Statute, and sent homo
delegates to further the passing of the Bill. The Governments of Western Australia and New ZealaNd, which had
held aloof since 1891, also sent in memoranda asking for
a right to join, and in the case of Western Australia pressing
for various customs concessions, and the promise of ~1 tram:continental railway, basing this request on the analogy of
the :procedure which led to the inclusion of Brit.ish Columbia
in the Dominion.
At home the discussion turned aJmost wholly on tho torm10
of the a use relating to appeals.:J It was proposed by tho
Bill
drafted to exclude all appeals from the High Court,
?

· iq~o.ri~

hy.J.;>:;:,pl?.3

Tasm~i)itl:, i~,;i;37 iq)~1.

to D,805; South Au9tralia,, 65,990 to 17,053;

z T.fie''fj~;;;;;.';,';;,;,.";;~~Zth of Australia Constitntion Bill (Wyman & SonH,
London, 1900) contains the negotiations and Imperial debtttes on the Bill;
see also Quick and Garran, pp. 22S-52; Clark, Au.stralian Con.stitutionat
Law, pp. 335-57. The other points were less important: the delegates
admitted that the Commonwealth laws were subject to the Colonial Lawo
Validity Act, 1865, and the provisions as to merchant shipping (s. 5)
were discussed and left to stand. New Zealand asked to be given a right
to join, an appeal to the High Court without joining, and joint power as to
naval and military defence. See also Parl. Pap., C. 6025, 6466; Cd. 124,
158, 188. The Adelaide, Sydney, and Melbourne Debates are all printed.
Q2
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of Austr<tlia in matters affecting the interpretation of the·
com;titution of the Commonwealth or a state save where the
public interests of some other part of Her Majesty's Domiriimi
were concerned. The proposal was unsatisfactory, and .the
retention of the full right of appeal or of appeal at the
instance of the executive government was suggested ihstead.
An <1pplication by the Secretary of State to the Chief Justic.~s
of the Colonies resulted in their pressing the desire for t~e
rotontion of the 11ppcal, while a conference of Premiers, while
deprecating the ch<tnge, thought change better than postponement of the Bill. Moreover, Queensland separated
itself from the other Colonies and deprecated the exact
wording of the Bill. A compromise was arranged limiting
the withdrawal of appeal to cases concerning the relations
·inter .se of the Commonwealth and tho States, or of the several
st<LteR, and permitting the High Court to allow an appeal in
such cascR. The Bill then became law as the Act 63 & 64 Viet.
c. 12. At the urgent request on April 27 of Mr. Chamberlain,
:' ~we::-;tcrn Australia hastened to join, a referendum giving
44,800 for to 19,691 against. The.-Jed!iix;~tiQ,t,t,...~~.llt effect
from January I, 1901, the Governor-Gm~eral being ~:g,t>.ointed
iu September L900, after the issue of the proclamation of
September 17, fixing tho date of the establishment of the
Jcdemt.ion as .January l, lHOl.
TJw slow birth of tho Commonwealth is. ~n\lef}A .~~m~.rkable.
The Colonies ::;ecmcd doH tined for union : so much was shared
in common, there wore so few seriom; distinctions between
the peoples, and religious animosity had no place at all in
the Colonies. But~def~:ncJ;\,W~ not :q.rgent, a;nd.:the local
interests in trade tended to develqp_ je~lo;u~s,,...ofu-:which
the Qq~ensland Railway Border Tax Act, 1893.> preserves in
its preamble a noteworthy example ; it recites the moneys
t>pcnt by the Government of the Colony on its railways and
on its establishing a steamer service with Great Britain,
and then proceeds to denounce the other Colonies for
adopting a differential tariff in railway rates in order to
divert traffic from Queensland lines, and it enacted a tax
of £2 lOs. a ton on all produce conveyed across the border,
,~,~
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with severe penalties for any infringement. Moreover, the
rivalry of the great cities of Melbourne and Sydney played
a part, and the cities were really for most purposes, as a result
of the congestion of population therein, the colonies. The
tariff divided further both New South Wales and Victoria,
and the people were strangely apathetic to the subjects dealt
th by federation ; Australia had not yet produced that
st_:remarkable product, a militant Labour party, and at
several referenda and elections the number of votes cast
· Q~fl"~£9~~ 50 per cent.!

§ 2.

THE CoMMONWEALTH AND THE STATES

The fundamental basis of the Commonwealth Constitution
is the creation of a new entity in the shape of the Commonwealth Parliament, which is dealt with in chapter one of the
Act, an executive dealt with in chapter two, a judicature in
chapter three, while finance and trade are dealt with in
chapter four. A short fifth chapter deals with the states,
and the sixth and seventh chapters contain but a few
sections dealing with new states and with the seat of government, and the appointment of deputies by the GovernorGeneral. A final chapter deals with the alteration of the
constitution. Unlike the British North America Act, it has
no creative power as regards the states at all, and it makes
no alteration in their constitutions, 2 save by way of creating
an authority with power in some degree exclusive of the
powers granted to the states, in some degree co-extensive
wit}t, but paramount over, these powers. The Dominion
.Jt,'i·'
,1//

if OC..Hl:l!rd~gn )Uoore,

Commonwealth nf Australia, • p. 62. The Duke
the first ~ession of the Legislature (for aneedlesscriticism
;~~. . 9ll!-rk, Australia;, Constitutional Law, pp. 352, 353 ; and ef. Tasmania
Parl. Pap., 1909, No. 14), and so the Duke of Connaught in the case of the
Unionjn 1910..... l;Q..r:~l H,opetoun on arrival in Australia asked Sir W. Lyne
to try to form a Ministry, and on his inability so to do asked Mr. Barton
to do so. Lord Gladstone similarly, but more successfully, asked General
B~b\l-:to.form>a Ministry,, not giving Mr. Metriman the option.
• Various proposals were ma.de on this head in the course of discussion,
but never carried out.
qfY~r)>:opened

7!)0 rrHFj FEDERATIONS AND THE UNION

[PART IV

Constitution, on the other hand, at once places all the old
constitutions on a new basis by subordinating the executive
head of the province to the control of the Governor-General
and by subjecting the legislative power to disallowance by
the Governor-General in Council. Moreover, the distribution
of power is of an essentially different character. in form at
lcaBt; the states have all their powers save so far as they
are expressly taken away, and the provinces have only such
powers as are expressly left to them. It is true that the
difference is more in appearance, perhaps, than in reality,
for the exclusive and paramount powers deprive the states
of much of their old authority, but the difference is in
principle essential, and marks the dependence of the
Commonwealth Constitution on the American model, which
was constantly before the minds of the delegates who
framed the Constitution_!
In the constitution of the legislative power of the Commonwealth there is, in accordance with United States models, a
deliberate attempt to secure so.me measure of state influence.
Tho Senate is composed of six members from each state
who are elected at present; by tho electors-not by the
LegiNbturc, :.tH in the United States-each state as a single
consW,ueney. Half retire every three years (those to retire
being decided originaJly by the receipt of the lowest number
of votes in each state), tho tenure of office being six years.
The Parliament 1rmy make ln.wR diminishing or increasing the
number of senators, bnt tho representation of each original
Htate shall be equal, and there shall never be less than six
Renators for each state which was an original state. Moreover, in the case of a casual vacancy in the representation
of a state the election is to be made by the two Houses of
the State Parliament sitting together, and not by the people,
and the Governor in Council may appoint a senator to hold
office until fourteen days after the Houses meet, if the
vacancy occurs when they are not sitting. :(t was thought
that in this way the Rmaller Rtates would be able to secure
power over finance and over arrangements likely to affect
1

Of. Cln,rk, Australian Constitutional Law, pp. 358-87.
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them seriously,! and the constitution of the Senate in this
manner was very unpopular in the large states, but as a
matter of fact the decision of the Federal Parliament in 1902,
by Act No. 8, to establish permanently the same franchise
for both Houses, and the generosity of that franchise, have
resulted in the Upper House being dominated by the Labour
party, which has secured the return of its nominees by more
successful electoral organization than that of the other
parties. 2 Plumping is forbidden, and proportionate representation has never been adopted. The Labour party, as a
whole, has no sympathy for state rights, and there is no case
in the ten years of its existence in which the Senate can be
accused of supporting state rights, an interesting example
of the futility of endeavouring to bring about results in
political matters by imitation of what has proved succesRfu1
under other circumstances.
The principle of state representation is maintained in
a minor degree in the Lower House. The number of representatives is to be as nearly as may be double the number
of senators, an important provision in view of the deadlock
clauses in s. 57 of the Constitution, and is to be proportional
to population. The meacns of securing this is laid down as
follows : a quota is to be obtained by dividing the number
of people of the Commonwealth as shown in the lateRt
statistics by twice the number of senators; then the number
of members for each state is decided by dividing the population by the quota, and counting a remainder greater than
a half as one member. But the states which originally
joined must always have five members at least, thus reducing
the risk of the complaint made by Prince Edward Island,
1

In 1910 the Tasmanian senators turned the day against the Government
in connexion with a proposal of a vote for a quarantine station near
Hobart, a good example of state interests of a minor character influencing
decisions; Parliamentary Debates, 1910, pp. 3236, 3450-8, 3582, 3583. For
the theory of the Senate, see Quick and Garran, op. cit., pp. 413 seq.
• Cf. Harr.ison Moore, op. cit., pp. Ill seq. The cireumstances in which
a new election should take place as opposed to the filling of a casual
v11cancy are shown by Vardon v. 0' Loghlin, 5 C. L. R. 201 ; cf. Parliamentvry Debates, 1907, pp. 4393 seq. Pad. Pap., 1907-8, No. 111, 112.
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that under the Dominion Constitution she will ultimately
JoHo all her representation. 1 It is provided that the populai ion in those states shall not include persons of races who

are n~st,rictod from exercising the franchise for the more
numerous House in each state, or aboriginals (s. 127), and
this will affect the population of Western Australia and
Queensland, which since 1907 2 and 1905 3 have excluded
Asia,ticH and other aborigim1ls from the franchise for that
H<Hmc. Tho original numbers were provided for in the
ConRtitution Act giving to New South Wales twenty-six,
Victoria twenty-throe, Queensland nine, South Australia
;.;even, WeHtern Australia, five, and 'l'asmania five apiece.
The numbers have been since changed by adding one to
N<~w South Wales and depriving Victoria of a member, by
Ac:L No. Ll of 1905. Electoral matters and the division of
tho states arc regula,ted by the Electoral Act, 1902-9, and
the reports of the Commissions under it. Efforts to make the
:-;tatcs control the franchise were decisively rejected in
the }Xtssing of the constitution.
The provision:-; of the Act which affect the autonomy of the
:-;ta,tef.i re:-;t first in tho creation of the new body to represent
all AuRtrulia. The creation alone must evidently be claimed
to he more than a mere creation of a new agency ; it is the
calling inio being of an ageney to Apeak authoritatively for
Au:-;tmli<t whether as concerns the outside world and foreign
powerR, or aR concerns the Empire as a whole. These two
fnndamcntal principles owe their application to the Imperial
Government and have not yet won general acceptance in
Australia itself, where the State Governments in differing
degrees show clearly that they tend to regard the Commonwealth as rather a new entity beside the old than a new entity
which includeR the old and in some ways destroys the
individuality of the old. 4 It is significant that the Act
itself says litt,le of this : it contains in the preamble an
1
See 33 S. C. R. 575; [1905] A. C. 37. Cf. Quick and Garran, op. cit.,
pp. 446 seq.
2
Act No. 27 of that year.
• Act No. l of that year.
' Cf. Harrison Moore, op. cit., pp. 295 seq.
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assertion of the resolve of the Colonies to unite in one indissoluble federal Commonwealth under the Crown of Great
Britain, and s. 8 of the converting Act makes the Commonwealth one Colony for the purpose of the Colonial Boundaries
Act, 1895, but there is littleelse of this sort.
An interesting question arises as to the law of the Commonwealth as a whole as distinct from the laws of the several
states. Is there a common law of the Commonwealth ?
The answer appears clearly to be as suggested by Mr. Justice
Clark, 1 that there is no such common law save in so far as
the prerogatives of the Crown are concerned. Even without
legislation, and the provisions in the Constitution, ss. 2 and 61,
are declaratory only, the Executive Government of the Commonwealth would have vested in the Crown, and therefore
the whole of the common law which regulates the prerogatives of the Crown is in force in the Commonwealth. But
no other part of the common law can be said so to exist in
the Commonwealth. It is true that, as the expressions in
the Act are all based on English law, they will be interpreted
as were the provisions of the States Constitution, in the light
of the English common law; but it would be a mistake to
say .that the common law exists in the Commonwealth as
such. It is true, of course, that in each of the states the
common law prevails, and in interpreting as a Court of Appeal the statutes of the states the High Court will interpret
the common law, but that does not make the common law
in force as a part of the common law of the Commonwealth,
though within the range of the subjects committed to it
it will be possible for the Commonwealth to declare that tho
doctrines of the common law shall apply.
In the case of The King v. Sutton 2 and The AttorneyGeneral of New South Wales 3 v. Collector of Customs, there
1

Australian Constitutional Law, pp. 198 Beq. ; cf. Harrison Moore,
op. cit., p. 206; Quick and Garran, op. cit., pp. 785 seq., arrive at different
views. The matter is mainly one of terminology; it is clear tha.t of the
cases given on pp. 809, 810, bribery of officials, voting twice at an election,
&c., would be offences and punishable without any further enactment
than the Constitution itself.
2
3
5 C. L. R. 789.
Ibid., 818.
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was exhaustively discussed the question of the relations of
the Crown in the states to that of the Crown in the Commonwealth.
The point arose out of the question whether the Crown
in the states was bound by the provisions of the Customs
Act o£ 1901, in respect of goods imported by the Crown in
the state for the use of the state.
The Government of New South Wales imported wire
netting, which it was intended to distribute at a moderaJ;e
cost to farmers in New South Wales, and they set up a claim
in the first place that the goods were not subject to any
control by the Commonwealth customs authorities, and in
the second place that the goods were not subject to the duties
of the customs. They relied partly on the doctrine that
statutes did not bind tho Crown except by express order, or
necessary implication, and partly also on the provisions
of s. 114 of the Constitution, which forbids the imposition of
a tax upon tho property of a state by the Commonwealth.
'l'he High Court decided against the Government of New
South Wales. The substance of the decision was based on
the ground that for customs matters the whole control of
custom~'> mw;t be given by the Constitution to the Commonwealth (see ss. 52 (2), 86, and 90). The Crown was the
Crown in tho Commonwealth.
lt waH laid down that the constitution binds the Crown
as represented by the states, and takes no count of the
Rtates and States Governments in relation to Commonwealth
legislation in matters within the exclusive control of the
Commonwealth Government, and therefore, in the construction of Commonwealth statutes dealing with such matters,
the rule that the Crown is not hound by statute applies
to the sovereign as head of the Commonwealth Government,
and not as head of the State Governments.
It was pointed out by the Court that if the principle were
conceded, then the states could have made the customs laws
and duties of customs illusory by importing largely and selling
for the benefit of private individuals. But the decision rested
in the main on the constitutional ground indicated above.
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Isaacs J. said 1 :
True in a sense the Crown is one and indivisible throughout
the Empire, but its power is not one and indivisible ; it
acts by different agents with varying authority in different
localities or for different purposes in the same locality. 2
The constitution redistributed the royal authority over the
territory of Australia. Formerly and subject only in the last
resort to the will of the Imperial Parliament, the sovereign
exerted his authority over his subjects in each separate
Colony solely by his local representatives and advisers there,
and with regard to all matters of legislative and executive
control. The distribution of power effected by the constitution has produced this change in the position of the King,
that his sovereign power is no longer exercised by means of
those representatives and advisers over so large a field of
subject-matters, or in some cases with the same finality. His
Commonwealth representatives and advisers in all matters
committed to them are now either the exclusive or the
dominant depositaries of the royal authority.
Trade and commerce with foreign countries is one of
those matters. Customs taxation is another. The states
are still His Majesty's agents so far, for instance, as the
general construction and management of railways are concerned, and for the purpose of acquiring the ownership of
property destined for use in connexion with railways in
their respective territories-but they are not his agents
to exercise his sovereign jurisdiction with regard to the
introduction of articles of commerce into this continent
contrary to the declared will of the Federal Parliament.
The meaning of s. 114 of the Constitution was discussed
at some length. 3 Isaacs J. held that duties of customs were
imposed on the goods and therefore on property within the
meaning of s. 114, but that they did not come within
the meaning of the word tax as used in that section, and in
the constitution generally.
50. L. R. 789,at p. 809. Of. the discussion in Parl. Pap., 1907-8, No. 128.
For a good case of this, of. the Privy Council judgement in Dominion
of Canada v. Province of Ontario, [1910] A. C. 603.
• What constitutes importation was discussed in Canada S11,gar Rejiner.1f
Co. v. The Queen, [1898] A. C. 735, when it was held that mere taking of
goods into the territorial waters of Canada to a port of call was not importa·
tion; arrival at a port of discharge at least was necessary. Quick and
Garmn, op. cit., p. 859.
1

2
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The rest of the Court held that, whether capable or not of
being included in the word tax, cpstoms duties were not a
tax upon property in the sense in which that expression is
used in s. 114, being imposed upon the act of importation,
not upon tho goods themselves in their character as property.
So in the Commonwealth v. N e'W South Wales 1 the question
aro:se whether it was necessary to stamp a document transferring certain hmd to the Commonwealth under the Property
for Fublic Purposes Acquisition Act, 1901, in view of the
New South Wales Act, No. 27 of 1898. The Court held inter
alia that oven if the Act hound the Crown in New South
Wales, which they held it did not, it could not bind the
Crown in the Commonwea,lth, again emphasizing the separate
personalities of the Crown in the several capacities in which
it ~1ppears in the Commonwealth.
It was proposed in chap. v, s. 5, of the draft constitution 2
that all references or communications required by the
constitution of the state to he made by the Governor of the
state to the Queen should be made through the GovernorGeneral, as Her M<tjesty's representative in the Commonwealth, and the Queen's pleasure should he made known
through him, and it was a,rgued by SirS. Griffith, 3 that such
an arrangement waN cBsential if there was to be a real federation, hut thi<:> view did not ultimately prevail. At Adelaide
Mr. Deakin 1 moved for the retention of this rule, but it was
opp<mcd by Sir Edward Braddon and Mr. Kingston as an
invasion of state rights, and the proposal was not carried.
The question of the relations between the Commonwealth
and states with regard to external affairs was raised in an
acute form in 1902 in connexion with the representations
made to the Imperial Government as to the conduct of
the Government of South Australia in refusing to arrest
the crew of the Dutch vessel Vondel in accordance with
the existing treaty between Holland and Great Britain
' 3 C. L. R. 807.
Quick and Garran, pp. 931, 932; Harrison Moore, pp. 347-50.
3
Com·ent£on Deuates, 1891, p. 850. So Sir H. Parkes (p. 852) and
Sir R. Baker (p. 852).
• Adelaide Debates, p. 1177.
2
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regarding the arrest of deserters from merchant vessels. The
Governor-General was requested by the Secretary of State
for the Colonies to inquire into the matter and to report
the result. 1 The Commonwealth Government asked the
Government of South Australia for a report, but that
Government replied that the constitutional means of obtaining information on the matter was through the Governor of
South Australia, and that the Commonwealth Government
had no jurisdiction as to the conduct of South Australian
officials. The officer administering the Government of
South Australia reported the position by telegraph on
September 18, 1902,2 to the Secretary of State, who at once
asked the South Australian Government for the information
desired with regard to the action of the officials in question,
and for an expression of the opinion of the Government as
to the channel of communication in matters affecting
external affairs and the position of Consuls. On the other
hand, the Government of the Commonwealth were of opinion
that the case fell within the provisions of the constitution as
affecting firstly external affairs; secondly, trade and commerce with foreign states; thirdly, navigation and shipping.
They considered that the consular representative at Adelaide
should have approached them and not the South Australian
Government, and they suggested that consular representatives should be advised to come to the Governor-General
direct in future through the Consul-GencraP They also
proposed to appoint a Royal Commission to inquire into the
incident. The Secretary of State, however, deprecated the
proposal of a Royal Commission, and suggested that the
matter should be fully discussed before any action with
regard to the Consuls was taken. 4 A full statement waB
accordingly received from the Acting-Governor of South
Australia expressing the views of ministers on the subjcct. 5
The South Australian Government conceded that with regard
to all matters connected with departments of Government
See Parl. Pap., Cd. 1587. There is an able criticism in Harrison
Moore, op. cit., pp. 348 seq.
' Ibid., p. l.
& Ibid., p. 2.
• Ibid..
" Ibid., pp. 7 seq.
1
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:wtually transferred, or upon which the Commonwealth
Parliament had power to make laws and had legislated,
the Commonwealth Government was the proper channel
of uommunication with the Imperial Government. In all
other matters the proper channel of communication was the
States Governor. They did not know whether the Commonwealth could legislate, under its power to make laws with
respect to external aJfairs given by the constitution (s. 51
(xxix)), so as to enforce Imperial treaties and to punish state
officer::; who viohttcd such treaties, but no such law had yet
been made, and if an officer were charged with contravening
an imperial obligation of this kind, the Commonwealth
Government had no power oven to call upon him for an
explanation, much les8 to punish him if he had done wrong.
lt would be absurd to mako the Commonwealth Government
the channel of communication in matters in which they were
powerles8 to act, and it would be an indignity to the South
Australian Government, with whom at present lay the duty
of maintaining within its borders Imperial treaties, if it
wore compelled to approach His Majesty's Government
through tho medium of any other Government. 'l'he fact
tlmt t.he High Court had original jurisdiction of ' matters
arising under any trm.,ty ' or ' matters affecting the position
of Com;uls ' did not trnnsfcr these questions to the executive
control of the Common wealth Government ; the State
( 'ourts retained j uri8diction with regard to these cases. On
the other hand, tho Government of tho Commonwealth 1
held that the mnttor to be investigated fell directly within
tho sphere of the Commonwealth's action. The fulfilment
of treaty obligations was obviously one of those external
affairs peculiarly federal which could not be dealt with
independently by each state without producing an intolerable
condition of confusion prolific in international complications.
'l'rade and commerce with other countries and shipping were
also specifically placed under Commonwealth control, and
1
See Mr. Deakin's memorandum of September 26, 1902; ibid., pp. 10,
11. The views of South Australia were given by M1'. Jenkins and
Mr. Gordon.
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any inquiries made by the Consul of the Netherlands under
the Convention of 1856 ought to have been addressed to the
Federal Government.
The Secretary ofState in a dispatch of November 25, 1902,1
gave a reasoned opinion on the whole issue, of which the gist
was that the Commonwealth, apart from technical legal
considerations, was a new entity for purposes of external
affairs, replacing the states in this respect, and that the question how an obligation of the Commonwealth was to be dealt
with locally was not a matter which affected the principle
that the obligation was one of the Commonwealth as such,
and not of a state.
The following is the main portion of his dispatch :
My own views on the subject were indicated, as I have
already pointed out in my telegram of the lst of October
last, by the fact that I addressed the Commonwealth upon
the subject of the complaint of the Dutch Government in the
first instance, and though I have examined the Memorandum
of your ministers with the closest attention, I have not been
able to find any sufficient reason to modify them.
It is due to your ministers that I should state in as full
and frank a manner as that in which they themselves have
expressed their views the reasons which have led me to a
conclusion different from that which commends itself to them.
In the first place, it appears to me that the aim and object
of the Commonwealth of Australia Constitution Act was
not to create merely a new administrative and legislative
machinery for the six states united in the Commonwealth,
but to merge the six states into one united federal state or
Commonwealth furnished with the powers essential to it:o
existence as such. Before the Act came into force each of
the separate states, subject, of course, to t,he ultimate
authority of the Imperial Parliament, enjoyed practically
all the powers and all the responsibilities of separate nations.
By the Act a new state or nation was created armed with
paramount power not only to settle the more important
internal affairs relating to the common interests of the
united peoples, but also to deal with all political matter:o
arising between them and any other part of the Empire or
(through His Majesty's Government) with any foreign
Power.
1

Parl. Pap., Cd. 1587, pp. 12-5.
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That appears to me the obvious meaning of s. 3 of the Act,
which declares that on and after a day appointed by proulamation 'the people of New South Wales, Victoria, South
Australia, Queensland, and 'fasmania, and also, if Her
Majesty is satisfied that the people of Western Australia
have agreed thereto, of Western Australia, shall be united
in a Federal Commonwealth under the name of the Commonwealth of Australia'.
On that day Australia became one single entity, and no
longer six separate 8tates in tho family of nations under the
BritiHh Crown, and the external responsibility of Australia,
except in regard to matters in reRpcct to which a later date
wtts fixed by the constitution, vested immediately in the
Commonwealth, which was armed with the paramount power
necessary to di8chargc it.
Tho consequence is, that in respect of all matters declared
by tho Constitution Act to bo matters of federal concern,
the immediate responsibility to His Majesty's Government
rests upon the Federal Government. Whether the Federal
Government and Parliament make special federal provision
for the discharge of any part of that responsibility, or are
content to leave it for the time to the state machinery already
i11 exi:-;tence, is entirely a matter of internal arrangement,
and does not warrant His Majesty's Government in ignoring
the fact tha,t, in the creation of the Commonwealth Parliament
has, in eompli;wce with the will of the people of Australia,
devolved tho responsibility upon the federal authority.
The sphoro within which His Majesty's Government
::;lwuld communicate with the Federal Government is cooxtensivo with tho re:->pon8ibility and power of the Common~
wealth. There does not appear to be anything in the
constitution which would :justify them in limiting it, as
contended by your ministers, to matters connected with
departments actually transferred, or matters upon which
tho Commonwealth Parliament has power to make laws,
and has made laws. Nor oan I accept the view that in all
m:-1ttors not connected with departments transferred to the
Commonwealth, or upon which the Commonwealth Parliament haR not legislated, the relations which existed between
the States and the Imperial Government before federation
have been preserved by the constitution.
The powers of the states have, it is true, been preserved,
hut the immediate responsibility to His Majesty's Government for their exercise in federal matters has been transferred
to the Commonwealth.
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The constitution has furnished the Commonwealth with
paramount power in regard to such matters, power wider in
' its scope than that vested in any individual state, and with
corresponding responsibility ; the sphere of action possessed
by the Commonwealth Executive extends over the whole
area of that power and responsibility, and if the legislative
or other machinery provided by the Commonwealth Parliament, or by the States Legisla,tures, for the discharge of that
responsibility is inadequate or defective, it is their duty to
see t,hat a remedy is provided, either by inviting the State
Governments and Legislatures to do so, or by federal action.
The constitution has, in fact, placed the Commonwealth as
an intermediary between the Imperial Government and the
states in regard to the matters assigned to it, and if His
Majesty's Government were to correspond direct with the
states in regard to such matters, it would be tantamount to
ignoring the obvious intention of the Act to fix the final
responsibility for them on the Commonwealth.
Unless the Federal Government is made the channel of
communication for all federal matters, it will obviously be
impossible for it to judge whether the existing arrangements
are suitable and sufficient, or whether any special provision
is required for dealing with them.
The further argument that 'from the practical side of
affairs the channel of communication with the Imperial
Government must be one in which some power relative to
the subject of communication actually flows, especially
where the subject may require action for the protection of
Imperial interests ', appears to me to be based on the assumption that the power of the Commonwealth and its responsibilities are limited by the actual powers conferred for the
time being on the Commonwealth Executive.
The illustration cited by your ministers in the third
paragraph of their Memorandum shows, however, that they
are aware that in a state of a federal or quasi-federal nature,
like the British Empire, the responsibilities of the Executive
are not bounded by the powers with which it is for the time
being armed. It is the Imperial Government that is immediately and ultimately responsible to a foreign power if a
state officer in Australia, a Dominion or provincial officer
in Canada, or an officer in any self-governing Colony violates,
or acts in contravention of an Imperial obligation. But in
the grant of self-government to the Colonies, the power to
call upon such an officer for explanation of his conduct or
to punish him has been placed by Parliament in the hands of
1279"2

R
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the local executive. It has done so in implicit reliance on
the co-operation and good will of the Colonial Executives,
and in the confident faith that Imperial obligations are held
as sacred by the people and the ministers of the Crown in
the Dominions o£ His Majesty beyond the Seas as they are
by the people and Government of this country.
That confidence has been amply justified by the steadfast
loyalty of the Colonies and their ministers, and I have no
doubt that in like manner in the case of Australia when the
change made by the Commonwealth Constitution Act is fully
understood the position of the federal authority as an
intermediary will not in any way impair that loyalty or the
cordiality with which any request for explanation or assistance has been met by the Governments of the several states
now merged in the Commonwealth.
I do not gather that your ministers wish to contend that
the question which arose in regard to the Vondel was not
a 'federal' matter, but that it only contends that as it was
one in regard to which the State Executive could, in present
circumstances, alone take action, application should have
been made direct to them. That contention I have dealt
fully with above, and it does not appear to be necessary to
enter into tho question of the precise meaning to be attached
to the words ' external affairs ' in the Constitution Act ;
but I concur in the view of the Federal Government that
the special provisions of Article 75 in respect to matters
' arising under any tren,ty ', and matters ' affecting Consuls
or other representatives of other countries ', imply that such
questions are of special federal concern.
I regret that your ministers should regard it as humiliating
to them that communications on federal matters should pass
through the Federal Government. That feeling does not
appear to be shared by the other State Governments, and
I am confident that when your Government have further
considered the position, they will loyally accept what was
undoubtedly the will of Parliament and of the people of
Australia.
The Federal Government also argued at great length in
minutes by the Attorney-General of November 12, 1902, and
by the Prime Minister of November 21', 1902, in favour of
the view that the proper mode of correspondence was
through the Governor-GeneraJ.l On the other hand, the
1

Parl. Pap., Cd. 1587, pp. 15-22.
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Government of South Australia in a memorandum by the
Acting-Premier of February 13, 1903,1 maintained their
position that the only mode of communication in such cases
must be the State Government. The Secretary of State,
in a dispatch of April15, 1903, 2 declined to alter the opinion
which he had already expressed. He pointed out that the
difference between him and the State Government was in
th@ view they took of the Constitution Act. In his opinion
the Constitution Act created a new political community in
Australia so far as other communities in the Empire or
foreign nations were concerned.
The distribution of powers between the federal and state
authorities is a matter of purely internal concern of which
no external country or community can take any cognizance.
It is to the Commonwealth and the Commonwealth alone
that through the Imperial Government they must look for
remedy or relief for any action affecting them done wit,hin
the bounds of the Commonwealth, whether it is the act of
a private individual, of a state official, or of a State Government. The Commonwealth is, through His Majesty's
Government, just as responsible for any action of South
Australia affecting an external community as the United
States of America are for the action of Louisiana or any other
state of the Union.
8. The Crown undoubtedly remains part of the constitution of the State of South Australia, a,nd in matters affecting
it in that capacity the proper channel of communication is
between the Secretary of State and the State Governor.
But in matters affecting the Crown in its capacity as the
central authority of the Empire, the Secretary of State can,
since the people of Australia have become one polit,ical community, look only to the Governor-General as the representative of the Crown in that community.
9. The view of your ministers would, if adopted, reduce
the Commonwealth to the position of a federal league, not
a federation, and appears to me to be entirely opposed not
only to'the spirit but to the letter of the Act.
10. The question of the channel of communication must
be determined, not by inquiring whether the particular
power which may have been exercised is one which the
Australian Constitution Act declares to be a power left to
1

Parl. Pap., Cd. 1587, pp. 23-5.
R2

• Ibid., p. 25.
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the states exclusively or a power in respect of which the
Commoi1wealth has exclusive or paramount jurisdiction ; it
must be determined by the answer to the question whether
the particular exercise of the power is a matter in which the
Crown is concerned solely in its capacity as part of the
constitution of the state, or in which the Crown is concerned
as the central authority of the aggregate of communities
composing the Empire.
The principles laid down in this dispatch were acted "'il
in the Benjamin and Woigall cases. 1 The former case arose
out of a claim suggested by the Queensland Government for
compensation by the United States Government on behalf
of Mr. G. J. Benjamin, in respect of ill-treatment at San
Francisco, and the Secretary of State for the Colonies referred
the matter back to the Commonwealth Government and not
to the Government of Queensland. The Secretary of State
then took the view that it was to the Commonwealth alone,
through the Imperial Government, that external countries
could look for remedy or relief. It was an essential part of the
Federal Constitution that in his relations with communities
outside Australia a citizen of the Commonwealth was to be
regarded not as a Victorian or a Queenslander, but as an
Australian. Weigall's case was that of an Australian illtreated in Manchuria. His case was represented to the
lmperiaJ Government through the Government of New
South Wales, and again the Secretary of State thought the
Commonwealth must not be ignored.
Friction arose also over the regulations as to landing of
sailors from foreign war vessels in state ports; the Commonwealth had, on the one hand, the control of defence, the state
that of domestic police, but after discussion at the Brisbane
Conference of 1907, an amicable solution was arrived at in ·
1910. 2 The states retain all their right of police power, and
' Cf. the discussion of these cases at the Premiers' Conference at.Brisbane
in 1907; Victoria Parl. Pap., 1907, No. 23, pp. 37-47.
• Cf. Victoria Parl. Pap., 1907, No. 23, pp. 271 seq.; Commonwealth
Statutory Rnles, No. 31 of 1909, modified in the direction of recognizing state
authority by No. 29 of 1910, and again later see Age, October 17, 1910;
Ru.Zes, No. 29 of 191 l.
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even in case of domestic disorder the federal power can, by
s. 119 of the Constitution only intervene on thein'Vitation
of the executive authority, although it is bound to protect
the states against invasion. 1
The whole question came again to the front in connexion
with the Colonial Conference of 1907. No invitations were
sent to the Governments of the ~tates to be represented at
that Conference just as no invitations had been sent to them
in .1902. 2 Realizing that this would be done, representations
were made by the Governments of New South Wales,
Victoria, Queensland, Tasmania, and Western Australia, in
favour of the representation of the states at the Conference.
The Secretary of State declined on the ground that no
invitations had been sent in 1902, with the result that
reasoned arguments in favour of the inclusion of the states
in the Conference were presented by the Government of
South Australia and by the Government of New South Wales,
while the Government of the Commonwealth criticized in
detail the arguments of New South Wales and of South
Australia. It was urged by the Government of South
Australia that it was not right that the Australian states
should be omitted from the Imperial Conference. The
Australian states were not in the position of Canadian
provinces; they were still self-governing Colonies. Although
certain specified powers were vested in the Commonwealth,
and these powers might be extended by means of its legislative jurisdiction, by far the larger share of the work of
carrying on the Government of Australia remained with the
states, and the importance of the states was such that they
felt it a slight to be excluded from the Conference to which
1
Quick and Garran, pp. 964, 965 ; Harrison Moore, pp. 297, 348, 404,
498.
' See Parl. Pap., Cd. 3337, 3340, 3524, pp. 92-4; and 527:l, pp. 12-14.
On the sending of invitations to the State Premiers via the GovernorGeneral to attend the Coronation, which resulted in their not coming, sec
Daily Chronicle, January 25, 1902; Adelaide Regi8ter, January 18, 1902;
British Australasian, February 20, 1902. In 1910 the invitations went
direct via the Qovernors, and in several cases were accepted; Western
Au~tralia voted £1,500 for the expenses of the Premier's visit.
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Newfoundland and Natal were to be admitted without
question. They had no desire to disparage the Common•
wealth Goverm;nent or its dignity or importance. They
were loyal to the principles of federation, but in substance
the Commonwealth Government was practically an agency
for the management, under the united control, of the
customs and excise, postal, and defence departments of the
t:~ix states. The admission of the agent to the Conference and
the exclusion of the principals was as indefensible from
a practical point of view as it was from the constitutional
ttspect. The Commonwealth Government had no power to
represent the states in <tny matter over which they retained
legislative and executive jurisdiction, as for example the
~1dministration of justice, police, municipal and local government, public health, education, poor relief, Crown lands,
woods and forests, water conservation, irrigation, pastoral,
agricultural, mineral and manufacturing interests, railway,
rivers and harbours and lighthouses, and the aborigines.
Moreover, even in the matters in which the Commonwealth had
power, the questions for discussion-defence, customs, posts,
<md telegraphs-were of paramount interest to the economic
working and efficiency of the State Governments. They
instanced as examples in which the consultation of the states
was essentia], the proposed creation of an Imperial Council,
an Imperial Court of Apperd., the discussion of immigration,
and of prcfcrent,ittl tariffs. 1 On the other hand, the Prime
Minister of the Commonwealth criticized the arguments of
South Australia in detail.2 He insisted that the purpose of
federation was to create a new unit entitled to act on behalf
of Australia as a whole in all matters relating to the interests
of Australia as a united community. The Imperial Conferences were primarily if not exclusively for the purpose of
discussing external relations, and in these matters the states
of Australia should no more be represented than the provinces of Canada. There might be matters on which the
states should be consulted and conferences held, but they were
not t:~uitable matters for discussion at Imperial ..Conferences.
' t:lee Ud. 3340, JJP·

~l ~eq.

• Ibid., pp. 26 seq.
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In a dispatch of February 16, 1907/ the Secretary of State
communicated to the Governor of South Australia the decision of His Majesty's Government that it was not possible
to admit the states to the Colonial Conference. His Majesty's
Government did not wish to discuss the complicated question
of the balance of Commonwealth and state powers; but
they felt bound to point out that the establishment of the
Commonwealth had so affected the constitutional position
that there remained from that point of view no real analogy
between the State of South Australia and the Colony of
Natal. South Australia had already surrendered some of
the most characteristic attributes and functions of selfgovernment, and might at any moment surrender others.
Defence, customs and excise, post and telegraphs, immigration, naturalization, over-sea trade and commerce, had all
become subject to the paramount control of the Federal
Parliament, while Natal could still exercise control over all
these·subjects. The Commonwealth in exercising its powers
was not an agent of the states, it derived its authority direct
from the same sources as the states-legally, from the
Imperial Parliament; politically, from the will of the people.
From the former point of view neither states nor Commonwealth were agents or delegates even of the Imperial Parliament ; from the latter both alike represented the people of
Australia but for different purposes. The matter at issue,
therefore, resolved itself into the question whether the
purposes of the Colonial Conference were included in the
purposes for which the people of Australia had chosen to be
represented by the Commonwealth. In point of fact the
great majority of the subjects were matters which were now
in effect the business of the Commonwealth alone, and therefore His Majesty's Government could not arrange for the
separate representation of the states at the forthcoming
Conference. Their decision implied no failure to appreciate
the importance of the states or the necessity for inviting
and fully considering the opinions of the States Governments
within their. own spheres, but no other decision could be
' See Cd. 3340, PJJ· 30 seq.
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arrived at without disregarding the scheme of Commonwealth
legislation or the fundamental principles on which the
Colonial Conference•was based. The decision of the Secretary of State was not accepted by the States Governments,
but the question could not be further pressed in view of the
decision of the Imperial Government; the Imperial Conference objected apparently to allowing their presence, and
the States Premiers were not invited in 1910-l.
A good deal of misunderstanding, however, arose out of
the constitution of a conference secretariat by Lord Elgin,
as the result of the Conference of 1907 ; it was thought in
Australia that some inroad on the powers of the states was
contemplated, but a protest fro.m New South Wales brought
so emphatic a diselaimer from the Secretary of State that
tho matter dropped. The secretariat indeed was not
concerned directly with the states at all, but with the
Commonwealth and other Domjnions represented in the
Imperial Conference.
The question of the mode of communication has also been
hotly contested with regard to the matter of honours,l the
States Governments claiming that their recommendations
should not be known to tho Governor-Gtmeral, and still less
to the Commonwoalth'Govcrnmont, while on the other hand,
the Secretary of State has insisted on the position of the
Governor-Genom! as representing the whole of Australia.
For the time being a compromise has been reached by it
being armngcd that the recommend:.ttions of the States
Governments and the States Governors are submitted to
the Governor-General for his personal information only.
This question is only part of a larger discussion as to the
communication of dispatches to and from States Governors
to tho Governor-General, a subject on which no final settlement has yet been reached. 2
1
Especially n,t the Sydney Conference of Premiers in 1906 ; see Harrison
Moore, Commonwealth of A·u.stmlia, 2 p. 350.
2
State Governors send copies to the Governor-General of dispatches
touching on federal interests, for his personal information and that of his
ministers (Moore, luc. cit.), and copies are sent to him from the Colonial
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To the claims of the states in this regard there has been
some support in various judgements of the4i!High Court, where
the states are talked of as sovereign powers within their own
ambits, and placed beside the Commonwealth also described
as a sovereign power. This was notably the case in the
whole series of judgements of the High Court in connexion
with the establishment of the doctrine of non-interference
with state instrumentalities by the Commonwealth or of
federal instrumentalities by the state seen in the income-tax
cases and the case of licensing duties.1 But it may be
noted also that in a subsequent case 2 the High Court
admitted that all the states and the Commonwealth were
not strictly full sovereign states as they were subject to the
paramount authority of the Imperial Parliament, by which
they are constituted, for every state and the Commonwealth
owes its existence directly or indirectly to Imperial Acts.
Still the High Court must be admitted to have decided that
under the Fugitive Offenders Act the Governor of a state is
still the proper person to act as required from the Governor
of a Colony in that Act, 3 and O'Connor J. distinctly stated
that in his view the Commonwealth had no power to legislate
as to fugitive offenders at all, as the criminal law in the
Commonwealth was in the hands of the State Parliaments,
and not of the Commonwealth authorities. Moreover, this
quasi-independent position of the states, even as regards external affairs, is recognized by the Colonial Office, in that, for
example, official invitations are transmitted to the states to
take part in conferences affecting their interests, and in that
they are asked to accord recognition to consular officers. In
both cases the Commonwealth Government are of course consulted, but the consultation of the state takes place as well,
Office of the dispatches to the states, for his perBonal information. The
sending of circular dispatches via the Governor-General has not been
adopted-the statement on the subject in Moore rests on a misunderstanding.
1
D'Ernden v. Pedder, 1 C. L. R. 91, at p. 109; Baxter v. Commissioners
of Taxation, New South Wales, 4 C. L. R. 1087, at pp. 1121, 1126.
2
See 5 C. L. R. 737, a,t 740.
• .McKelvey v. Meagher, -1 C. L. R 265.
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nor in any case yet has the state been overriden by the
Commonwealth. Moreover, in matters of state concern, as
will have been seen above, the states are invited to Imperial
Conferences? and the states have their Agents-General in
England fully recognized by the Colonial Office.
This is not, however, to say that the view taken of the
matter by the Imperial Government in the cases of the
Vondel and the Imperial Conference is wrong. It would
indeed be absurd to make any such claim ; the truth is that
the federation is deliberately an incomplete one, and that
its relations must be chaotic and incomplete unless and until
it is desired by the Commonwealth and states to make them
consistent and perfect.
The same position reappears in regard to the question-of
the position of State Governor. It has been laid down in
the most convincing manner by the High Court of the
Commonwealth that the Governor of a state, even while he
is performing an act enjoined upon him by a Commonwealth
statute, is none the less not liable to a mandamus by the
Commonwealth High Court, and that as head of the state
he is exempt from such a proceeding. That was decided in
the case of 1'he King v. The Governor of the State of South
Australicl 2 in 1907, when it was sought by Mr. Vardon, one of
the candidates for election as Member of the Senate for
that state, to establish his right to have an election held to
fill up a vacancy caused by the order of the Court on a disputed election in 1906. He claimed that instead of the
appointment being made by the two Houses sitting together,
as the Governor had been advised to do by his Ministry,
and as had been done, the appointment was one to be made
by the ordinary electorate, a view afterwards confirmed by
the High Court. But the High Court would not grant a
mandam'us, and declared that it could not take such action
against a State Governor who was the political head of the
state. In a subsequent case, Horwitz v. Oonnor,a it also refused
1

pp.
2

e. g. the SurveyoL·s' Conference of 1911 ; see l'arl. Pap., Cd. 5273,
1~4 seq.
3
·1 C. L. R. 1497.
6 C. L. R. 39.
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to allow a mandamus to issue to a Governor in Council
to consider a petition for release from a conviction on the
grounds that no mandamus lay to the Governor in Council.
§ 3.

THE ExECUTIVE PoWER OF THE CoMMONWEALTH

The executive power of the Commonwealth is very large
and extends to the maintenance of the Constitution and the
laws of the Commonwealth.1 It includes in addition to the
power conferred by Commonwealth Acts the power sole and
exclusive over the transferred departments.
The departments transferred to the Commonwealth consist of the department of customs and excise, which under
s. 69 of the Constitution were transferred from January 1,
1901, the day on which the Constitution commenced to work,
and those of posts, telegraphs, and telephones, and naval
and military defence, which were transferred to the Commonwealth on March 1, 1901. Lighthouses, lightships, beacons,
and buoys were so intimately associated with navigation
1
See Clark, A~tstralian Constit,utional Law, pp . .52-70. He emphasizes
justly t11e fact that the whole executive power of the Crown in the
Commonwealth is recognized, not created by the Act, and he insists that
the Governor-General possesses under s. 61 all the executive power of the
Commonwealth, and thats. 2 does not enable the Crown to limit that prerogative, but refers to the assignment of e. g. powers at international law
not part of the executive power of the Commonwealth, and future powers
as to the disposal of which the Crown may have an option. But the real
main point is probably the grant of the pardon prerogative, which
l'tfr. Justice Clark held to be included in the executive power, but in my
opinion with doubtful accuracy : the international prerogatives could also
be delegated specially and such minor 'prerogatives' as the right to grant
the use of the royal arms ; cf. Quick and Garran, Constitution of Commonwealth, p. 391 ; 14 V. L. R. 349, at p. 380 (per Higinbotham C.J.). That
the King himself could not administer the Government is true, and in that
respect the Federation differs from the Union of South Africa: the position
of Canada is more doubtful, as the Governor-General'R office is not expressly
ereated by the Act, but I agree with Clement, Canadian Constitution,
pp. 252, 253, that he could not do so. It may be added that it is sometimes
suggested that the delegation of executive power to the Governors-General
is more complete than that to the Governors e. g. of New Zealand or
Newfoundland or the states (cf. Clark, p. 63; Quick and G~man, p. 390).
This view is quite unfounded.
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that no steps were taken to deal with them effectively until
1910, when in conjunction with the Navigation Bill a Bill
to provide for the Commonwealth control was introduced,
but held over until the Navigation Bill could be passed
in 1911. In the case of quarantine the Commonwealth
legislated in 1908 in a somewhat unusual manner, for the
Act does not contemplate the total cesser of quarantine
measures by the state authorities, but rather a scheme for
co-operation, and the Act takes wider power than ever taken
under the head of a quarantine Act for the stamping out of
diseases of animals, plants, and persons, whenever introduced
into or breaking out in the state or Commonwealth ; it
transpired while the Bill was passing through Parliament that
the Act was in some of these regards ultra vires, but the
matter is a doubtful one, and the advantage o£ Commonwealth
control is obvious and will probably render the states indisposed to take steps against the Act. It is still open to the
states to take action against plant diseases by excluding
plants from other states, and Tasmania, Western and South
Australia have done so.

§ 4. Tim

LI~GISLATIVE

PowER OF THE CoMMONWEALTH AND
THE STATES
The division of legislative power between the Commonwealth and the state is affected by ss. 106 and 107 of the
Constitution, which continue tho powers of the states save as
altered in the Act, and by the following sections of the Act
defining the legislative power of the Commonwealth.
these fall to he added the powers of the Parliament as to
electoral matters, the franchise and so forth, the financial
powers considered below, the power as to the judicature, and
the powers as to the appointment of federal officers given
by s. 67. It should he noted also that by s. 5 of the Constitution Act, the laws of the Commonwealth have an extraterritorial effect, being in force in all British ships, the King's
ships of war excepted, whose first port of clearance and port
of destination are in the Commonwealth.1

To

1

Cf. Commonwealth of A1tstralia Oon8titution Bill, pp. 142, 150; Com·
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106. The constitution of each state of the Commonwealth
shall, subject to this Constitution, continue as at the establishment of the Commonwealth, or as at the admission or
establishment of the state, as the case may be, until altered
in accordanQe with the constitution of the state.
107. Every power of the Parliament of a Colony which
has become or becomes a state, shall, unless it is by this
Constitution exclusively vested in the Parliament of the
Commonwealth or withdrawn from the Parliament of the
state, continue as at the establishment of the Commonwealth,
or as at the admission or establishment of the state, as the
case may be.
108. Every law in force in a Colony which has become or
becomes a state, and relating to any matter within the powers
of the Parliament of the Commonwealth, shall, subject to
this Constitution, continue in force in the state; and, until
provision is made in that behalf by the Parliament of the
Commonwealth, the Parliament of the state shall have such
powers of alteration and of repeal in respect of any such law
as the Parliament of the Colony had until the Colony became
a state.
109. When a law of a state is inconsistent with a law of
the Commonwealth, the latter shall prevail, and the former
shall, to the extent of the inconsistency, be invalid.
112. After uniform duties of customs have been imposed,
a state may levy on imports or exports, or on goods passing
into or out of the state, such charges as may be necessary
for executing the inspection laws of the state; but the net
produce of all charges so levied shall be for the use of the
Commonwealth; and any such inspection laws may be
annulled by the Parliament of the CommonweaJth.
113. All fermented, distilled, or other intoxicating liquids
passing into any state or remaining therein for use, consumption, sale, or storage, shall be subject to the laws of the state
as if such liquids had been produced in the state.
114. A state shall not, without the consent of the Parliament of the Commonwealth, raise or maintain any naval or
military force, or impose any tax on property of any kind
belonging to the Commonwealth, nor shall the Commonwealth
monwealth Parliamentary Debates, 1904, pp. 2069 seq., ex parte Oesselman,
(1902) 2 S. R. (N.S.W.) 438; Merchant Service Guild of Attstralasia v.
Archibald Currie & Co. Proprietary Ltd., 5 C. L. R. 737; Quick andGarran,
Constitution of Commonwealth, pp. 361, 363 ; Harrison Moore, op. cit.,
pp. 281, 282 ; above, Part III, chap. ii.
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impose any tax on property of any kind belonging to a state.
115. A state shall not coin money, nor make anything
but gold and silver coin a legal tender in payment of debts.
116. The Commonwealth shall not make any law for establishing any religion, or for imposing any religious observance,
or for prohibiting the free exercise of any religion, and no religious test shall be required as a qualification for any office
or public trust under the Commonwealth.1
117. A subject of the Queen, resident in any state, shall
not be subject in any other state to any disability or discrimination which would not be equally applicable to him
if he were a subject of the Queen resident in such other state.
118. Full faith and credit shall be given, throughout the
Commonwealth to the laws, the public Acts and records,
and the judicial proceedings of every state.
119. The Commonwealth shall protect every state against
invasion and, on the application of the Executive Government
of the state, against domestic violence.
pART

V .-POWERS

OF THE pARLIAMENT

51. The Parliament shall, subject to this Constitution,
have power to make laws for the peace, order, and good
government of the Commonwealth with respect to:(i) Trade and commerce with other countries, and among
the states [including, under s. 98, navigation and shipping
and state railways].
(ii) Taxation ; but so as not to discriminate between states
or parts of states ;
(iii) Bounties on the production or export of goods, but so
that such bounties shall be uniform throughout the
Commonwealth ;
(iv) Borrowing money on the public credit o£ the Commonwealth;
(v) Postal, telegraphic, telephonic, and other like servict::s 2 ;
(vi) The naval and military defence of the Commonwealth
and of the several states, and the control of the forces
to execute and maintain the laws of the Commonwealth ; ·
(vii) Lighthouses, lightships, beacons, and buoys 3 ;
(viii) Astronomical and meteorological observations 4 ;
' The clause was due to Mr. Higgins's fear of sacerdotalism; see Quick
and Garran, op. cit., pp. 951-3; Harrison Moore, op. cit., pp. 287, 288.
• Cf. Commonwealth v. Progress Advertising Co., 10 C. L. R. 457.
J On this head no legislation has yet been passed.
• See Meteorology Act, 1906.
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(ix) Quarantine 1;
(x) Fisheries in Australian waters beyond territorial
limits 2 ; (a power exercised by the Federal Council of
Australasia by Acts 51 Viet. No. I (Queensland), and
52 Viet. No. l (Western Australia).)
(xi) Census and statistics ;
(xii) Currency, coinage, and legal tender;
(xiii) Banking, other than state banking; also state
banking extending beyond the limits of the state concerned, the incorporation of ba,nks, and the issue of
paper money 2 ;
(xiv) Insurance, other than state insurance; also state
insurance extending beyond the limits of the state
concerned;
(xv) Weights and measures 2 ;
(xvi) Bills of exchange and promissory notes ;
(xvii) Bankruptcy and insolvency 2 ;
(xviii) Copyrights, pB,tents of inventions and designs, and
trade marks ;
(xix) Naturalization and aliens 3 ;
(xx) Foreign corporations, and trading or financial corporations formed within the limits of the Commonwealth 2 ;
(xxi) Marriage 2 ;
(xxii) Divorce and matrimonial causes; and in relation
thereto, parental rights, and the custody and guardianship of infants 2 ;
(xxiii) Invalid and old-age pensions;
(xxiv) The service and execution throughout the Commonwealth of the civil and criminal process and the
judgments of the courts of the states ;
(xxv) The recognition throughout the Commonwealth of
the laws, the public Acts and records, and the judicial
proceedings of the states ;
(xxvi) The people of any race, other than the aboriginal
race in any state, for whom it is deemed necessary to
make special laws;
(xxvii) Immigration and emigration;
(xxviii) The influx of criminals;
1 See Quarantine Act, 1908.
• On this head no legislation has been passed, but as to (xiii) cf. the
Bank Notes Tax Act, 1910.
' This covers deportation of aliens like the Kanakas ; see Robtelmes v.
Brenan, (1906) 4 C. L. R. 395.
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(xxix) External affairs 1 ;
(xxx) The relations of the Commonwealth with the islands
of the Pacific ;
(xxxi) The acquisition of property on just terms from any
state or person for an,- purpose in respect of which the
Parliament has power to make laws ; [The law on the
subject is laid down in the Lands Acquisition Act, 1906.]
(xxxii) The control of railways with respect to transport for
the naval and military purposes of the Commonwealth;
(xxxiii) 'rhe acquisition, with the consent of a s~ate, of
any railways of the state on terms arranged ·between
the Commonwealth and the state ; [This power, with the
next, is exercised by Act No. 25 of 1910 regarding the
transfer of the Northern Territory.]
(xxxiv) Railway construction and extension in any state
with the consent of that state ;
(xxxv) Conciliation and arbitration for the prevention and
settlement of industrial disputes extending beyond the
limits of any one state; [This power has been exercised
in the Conciliation and Arbitration Act 1904, as amended
in 1909 (No. 28) and 1910 (No. 7).]
(xxxvi) Matters in respect of which this Constitution:
makes provision until the Parliament otherwise provides;
(xxxvii) Matters referred to the Parliament of the Commonwealth by the Parliament or Parliaments of any state
or states, but so that the law shall extend only to states
by whose ParliamentR the matter is referred, or which
afterwtwds adopt the law 2 ;
(xxxviii) The exercise within the Commonwealth, at the
request or with the concurrence of the Parliaments of all
the states directly concerned, of any power which can at
the establishment of this Constitution he exercised only
by the Parliament of the United Kingdom, or by the .
Federal Council of Australasia 2 ;
(xxxix) Matters incidental to the execution of any power
vested by this Constitution in the Parliament or in either
House thereof, or in the Government of the Commonwealth, or in the Federal Judicature, or in any department or officer of the Commonwealth.
1
See Extrad·ition Act, 1903; High Commissioner Act, 1905-9. Harrison
Moore, op. cit., p. 461, thinks treaties fall under this head; cf. also,
McKelvey v. Meagher, 4 C. L. R. 265, at p. 278.
2
On this head no legislation has yet been passed. xxxviii is not of course
an authority to alter Imperial Acts ; see Harrison Moore, p. 487 ; Quick
and Garran, pp. 650, 651.
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52. The Parliament shall, subject to this Constitution, have
exclusive power to make laws for the peace, order, and good
government of the Commonwealth with respect to(i) The seat of government of the Commonwealth, and all
places acquired by the Co]ilmonwealth for public purposes; 1
(ii) Matters relating to any department of the public service the control of which is by this Constitution transferred to the Executive Government of the Commonwealth; [viz. under s. 69, customs, excise, postal, defence,
lighthouses, &c., and quarantine.]
(iii) Other matters declared by this Constitution to be
within the exclusive power of the Parliament.
Of the powers given to the Commonwealth Parliament by
s. 51 of the Act none are expressly stated to be exclusive
of the powers of the states, but in some cases the nature of the
power makes it necessarily exclusive as the power conferred
is a power which, prior to the passing of the Act, did not
exist, and could not be exercised by a State Parliament.
This applies clearly to the powers given in subsections iv,
vi (cf. s. ll4), x; xii (cf. s. ll5), xxiv, xxv, xxx, xxxi, xxxii,
xxxiii, xxxiv, xxxv, xxxvi, xxxvii, xxxviii, and xxxix. 2
Of the other matters entrusted to the Commonwealth a
division may be made between those in which, once the Commonwealth has exercised its power, there will be practically
no sphere left within which the state can exercise its authority,
and those which more or less permanently permit an exercise
of authority by the state concurrently with the exercise of
authority by the Federal Parliament. Within the latter
class fall clearly such powers as that of taxation (ii), 3 the
state being able to raise whatever taxes it thinks necessary
in addition to Commonwealth taxes, though in the case of
~and taxes the Commonwealth has by Acts Nos. 21 and 22
The last branch of this section has been held to apply to a post
office; see Rex v. Bamford, (1901) IS. R. (N.S.W.) 337.
' Cf. Clark, Australian Constitutional Law, pp. 71-102, with whose views,
.however, I do not entirely agree; Quick and Garran, op. cit., pp. 660 seq,
993-8 ; Harrison Moore, op. cit., pp. 273 seq., 445 seq.
3 Cf. Municipal Council of Sydney v. Commonwealth, 1 C. L. R. 208,
at p. 232, per Griffith C.J.
1

..
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of 1910 placed the lower limit at £5,000 in order to give
a sphere of action to the states, the question of astronomical
and meteorological observations (viii), legislation as to census
and statistics (xi), legislation as to foreign corporations, and
trading or financial corporations, formed within the limits
of the Commonwealth (xx), and invalid and old agcuensions
(xxiii) ; I while in some cases, namely those mentioned in
subsections xxxiii, xxxiv, xxxvii, and xxxviii, legislation
by the state is necessary to give effect to the Commonwealth legislation. On some of the other matters legislation
by the Commonwealth must in effect supersede all state
legislation, as for example, in the case of bills of exchange
and promissory notes (xvi), copyright, patents, and trade
marks (xviii), 2 and naturalization (xix); in each of these cases
and in the case of currency (xii) the Commonwealth laws a
have occupied the whole field, and State Acts could have no
effect because their provisions would be overridden under s.109
of the Constitution. As a matter of fact, theNaturalizationAct,
1903 (s. 13), the Patents Act, 1903 (s. 8), the Trade-Marks
Act, 1905 (s. 6), the Copyright Act, 1905 (s. 8), the Bills of Exchange Act, l909(s. 7),and the MarinelnsuranceAct, 1909 (s. 5),
all contain clauses providing that the State Acts shall cease to
<1pply-a phrase adopted in view of the rule laid down by the
Privy Council in tho case of Canada, that no repeal of a provincial law by tho Dominion is possible. On other questions
legislation may exh;t concurrently ; for example, in the case
of immigration and emigration (xxvii) and the influx of criminals (xxviii), Tasmania already, in1909, has found it necessary
to pass an Immigration Act which aims at preventing the entry
1

But in fact the states will only in a few cases supplement the Commonwealth pensions, and as a whole the old-age pensions Acts have ceased to
be operative.
' But, as will be seen below, a state alone can create a new species of
industrial property not properly included under this caption according to
the fair interpretation of the term.
3
See Bills of Exchange Act, 1909 ; Copyright Act, HJ05; Patents Act,
1903-9; Tmde-JJ1arks Act, 1905; Designs Act, 1906; Coinage Act, 1909;
Nntnralization Act, 1903; Life Ass'arance Companies Act, 1905; Marine
Insurance Act, 1909.
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into Tasmania of criminals of other states of the Commonwealth, and there are similar Acts of 1903 and 1905 in New
South Wales and Queensland. SimilarlytheState Parliaments
can make laws with regard to the people of any race, and
these laws can exist concurrently with Commonwealth laws.
The exclusive powers of the Commonwealth under ss. 52
and 69 include all matters relating to the departments of
posts, telegraphs, and telephones, naval and military defence,
light-houses, light-ships, beacons and buoys, and quarantine,
but though these departments cannot be regulated by the
State Legislatures, it is perfectly open to the State Parliaments to legislate on all these subjects 1 pending the passing
of Commonwealth Acts which contain provisions to which
the provisions of the State Act are repugnant. It is clearly
not the intention of the Commonwealth Act to deprive the
State Parliaments of all legislative authority with regard
to these subjects, but the State Parliaments were naturally
forbidden forthwith to pass legislation affecting the constitution of the transferred departments or their duties. In point of
fact, the matter of quarantine is still left, as regards internal
regulation, in considerable measure to be regulated by the
state executive action and legislation. 2 The Commonwealth
has also exclusive powers over surrendered territory by s. lll,
and over territory surrendered by the Crown under s. 122.
Moreover, there is no restriction on the legislation of the
states as to external trade except such as is imposed by
the fact that control of customs and excise and bounties has
been taken away, save only in as far as the states are entitled
to pass inspection laws. 3 The fact that trade and commerce
S. 108. This cannot apply to the departments after transfer; see
Harrison Moore, op. cit., p. 412 ; Quick and Garran, op. cit., p. 938.
• See Commonwealth Official Year Book, iv. ll20; cf. also Commonwealth Parl. Pap., 1908, No. 194.
• Clark, op. cit., pp. 76 seq., thinks otherwise, and attributes to the
police power (pp. 118-52) the power of the states to regulate trade other
than domestic trade. I can find no warrant for this view. But Harrison
Moore, op. cit., p. 331, suggest:; that in 'l'he King v. Sutton (5 C. L. R. 789)
the High Court held explicitly that foreign commerce is exclusively the
affair of the Commonwealth. This seems to go too far.
1
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between the states and with foreign countries is assigned
to the Commonwealth is not intended to restrict the state
power to legislate save in as far as it is repugnant to Commonwealth legislation. Similarly, the states may not raise
forces without the consent of the Parliament of the Commonwealth, and may not coin money or make anything but gold
or silver coin legal tender, but subject to Commonwealth
legislation the state has full power to legislate as to currency.
'l'he position of naturalization before Union Acts were made
by the Commonwealth is a subject of some interest. It is
l::luggcsted by Mr. Justice Clark 1 that the result of s. 118 of
the Conl::ltitution was to give in each ofthe states and throughout the Commonwealth naturalization to a person naturalized
in any state under a state law, but it is hardly possible to
accept this view. Fortunately the matter has been disposed
of by the pasl::ling of the Commonwealth legislation of 1903.
As the Constitution is a federal one, the powers of tho
Parliament depend upon the interpretation of the exact
wording of the Act. This is well illustrated by the cases
respecting immigration, for the High Court have laid it
down th<:tt the law of the Commonwealth can only affect
immignmts, and not- every person who arrives in Australia
il::l au immigrant. It is not necessary to prove intention to
remain for <t definite period, 2 and there is no such thing as
Am;tmlian nationality as opposed to British nationality.3
But it was doubted in one case 4 whether the term ' immigration ' applied to the return of an Australian absent from
Australia on a visit animo revertendi. Then later it was held
that a person with a permanent home in Australia :was not
on his return from a visit an immigrant, and this was applied to
a Chinese boy, an illegitimate son of a Victorian woman, who
was removed at the age of five by his father to China, where
1
Op. cit., pp. 96-102.
' Chia Gee v. Martin; Chow Quin v. Martin, 3 C. L. R. 649.
Attorney-General for the Commonwealth v. Ah She'ung, 4 C. L. R. 949.
Contrast the distinction as to desertion in cases of Australian seamen
drawn in the Navigation Bill of 1910 and defended by Senator Pearce.
• Potter v. JJ1inahan, 7 C. L. R. 277.
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he remained for twenty-six years, a decidedly strong case.
On the other hand, the Court decided that mere formal
domicile owing to the domicile of the father does not prevent
an infant born out of Australia falling under the prohibition
of the Act.l
In the case of many clauses the powers of the states have
resulted in a definite restriction of the powers of the Commonwealth Parliament.2
§ 5.

RELATIONS OF THE LEGISLATIVE POWERS OF THE STATES
AND THE COMMONWEALTH ACCORDING TO JUDGEMENTS
oF THE HIGH CouRT oF AusTRALIA

(a) The Immunity of Instrumentalities 3
In the case of D'Emden v. Pedder 4 the question was raised
as to the effect of Act 2 Edw. VII. No. 30 of the State of
Tasmania, which prescribed a stamp duty of 2d. in respect
of every receipt where the sum received amounted to £5 and
was under £50. The federal officers in Tasmania were called
upon to give receipts in respect of their salaries, and D'Emden,
who was Deputy Postmaster-General of the State of Tasmania,
was summoned before the Court of Petty Sessions in Hobart
on the ground that he gave a receipt. for his salary which
was not duly stamped in accordance with that law. He
was convicted, and the case was taken on appeal to the
Supreme Court, who held by a majority that the appellant
was liable to pay the duty and confirmed the conviction, from
which the defendant appealed to the High Court of the
Commonwealth.
' Ah Yin v. Christie, 4 C. L. R. I428. Cf. Natal Act, No. 3 of 1906.
• It is of interest to consider how far the Federal Parliament could use
the State Parliaments as agencies for carrying out it.R powers: it can use
the executive officers with their consent freely, and Ro does-but there is
no authority yet in the shape of federal decisions; see Parliam~entary
Debates, 1907, pp. 3866 seq. ; Harrison Moore, op. cit., pp. 442-4.
3
See Harrison Moore, op. cit., pp. 421-37; Law Quarterly Ret•ie:w,
;1rxiii. 373; Keith, Jmtrn. Soc. Comp. Leg., xii. 95 seq.
• I C. L. R. 91. Of. also Municipal Council of Sydney v. Commonwealth,
1 C. L. R. 208 ; Roberts v. Ahern, I C. L. R. 406.

822 THE FEDERATIONS AND THE UNION

[PART IV

The High Court reversed the decision of the Supreme
Court. The questions at issue were, in their opinion:1. Whether the Tasmanian Stamp Act should be construed as applying in terms to receipts given by Commonwealth officers for their salaries ; and
2. If so, whether such a law was within the competence of
the State Legislature.
On the second head it was contended for the appellant
that the Act, i£ so construed, operated as an interference by
way of taxation with the federal agency ; that it attempted
to impose a condition which must be complied with by an
officer before he could receive the salary allotted to him by
the Commonwealth ; that such a condition could not be
constitutionally imposed by a state ; that the imposition of
a stamp duty on the receipt for a federal salary wa.s in effect
taxation of the federal salary, which was not within the
competence of the state ; that the receipt was the property
of the Commonwealth, and therefore not taxable under the
Constitution; l'tnd further, that the Act so construed would
be inconsistent with the Federal Appropriation Act, by
which the officer's salary was fixed.
The Court pointed out with regard to the last contention
that tho Appropriation Act did not fix the salaries of public
officers, hut merely authorized the payment of lump sums
specified in the schedules. With regard to the contention
that the receipt was the property of the Commonwealth
within the meaning of s. 114 of the Constitution, they held
that it was not property of the kind intended in that section,
which appeared rather to refer to taxation qua property.
With regard to the other ground of objection, the Court
laid stress upon the fact that where any power or control
was granted, there was included in the grant, to the full
extent of the capacity of the grantor and without special
mention, every power and every control, the denial of which
would render the grant itself ineffective. This they held
was a statement of a necessary rule of construction of all
grants of power, and applied from the necessity of the case
to all to whom was committed the exercise of powers of
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government. This also followed, in their opinion, from
s. 61 of the Constitution, and it was part of the essence of the
Constitution that within the ambit of its authority the
Commonwealth should exercise its legislative and executive
powers in absolute freedom, without any interference or
control except that prescribed by the Constitution itself.
In cases in which the states had similar power, s. 109 provided
that the law of the Commonwealth should prevail; but in
matters within the exclusive competence of the Federal
Parliament no conflict could arise, inasmuch as from the
point at which the quality of exclusiveness attached to the
Federal power the competency of the state was altogether
extinguished. If, then, a state attempted to give to its legislative or executive authority an operation which would
fetter or interfere with the free exercise of the legislative or
executive power of the Commonwealth, the attempt, unless
expressly authorized by the Constitution, was to that extent
invalid and inoperative.
The Court cited in support of this view the case of McCulloch v. State of Maryland/ decided in 1819, in which Chief
Justice Marshall laid down doctrines which have ever since
been accepted as establishing on a firm basis the fundamental
rules governing the relations of the Federation of the United
States and the constituent states. While an attempt had been
made by the Attorney-General for Tasmania to distinguish
that case from the present case on the ground of ss. 107, 108,
and l09 of the Commonwealth Constitution, they were unable
to see any material difference between the provisions of
those sections and the provisions of the tenth amendment
o£ the United States Constitution. The Court was not, o£
course, bound by the decisions of the Supreme Court of the
United States, but so far as the constitutions of the two
federations were similar, the construction put upon the
United States Constitution by the Supreme Court should be
4 Wheat. 316. For a criticism of this judgement of. Mr. Higgins
(now a justice) in Harvard Law Review, xviii. 559; Commonwealth Law
Review, ii. 917. It had been invoked unsuccessfully in Wollaston's Case,
(1902) 28 V. L. R. 357; see especially at pp. 387, 388, per Madden C.J.
1
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conRidered as a most welcome aid and assistance in construing the ConRtitution of tho Commonwealth.
Further, the Constitution of the Commonwealth had been
rtdopted by a convention of representatives familiar with
the Constitutions of the Dominion of Canada and o£ the
United States, and if they found embodied in the Constitution
provisions indiRtinguishable in substance, though varied in
form, from provisionR of the Constitution of the United
States which had long before been judicially interpreted by
the Supreme Court of the Republic, it was not an unreasonable inference that the framers intended that like provjsions
should receive like interpreta.tions.
The Court pointed out that the majority of the Supreme
Court of Tasmania had been under a misapprehension in
thinking that the doctrine laid down in McCulloch's case
had been modified by later decisions. They also pointed
out that the Courts of the Provinces of Ontario and New
Brunswick since the year 1878 had adopted the doctrine laid
down in McCulloch's case in the interpretation of the Constitution of tho Dominion, and that their decisions,·though
uniformly adverse to the Provincial Governments, had not
been made the subject of appeal, either to the Judicial
Committee or to the Supreme Court of Canada.1
'J'ho Court also noted the suggestion that the doctrines
enunciated in McCulloch's case were not applicable to the
Commonwea.lth, by reason of the power of veto reserved to
the Crown by the Constitution. It was, however, the duty
of the Court and not of the Executive Government to determine the validity of an attempted exercise of legislative
power, and it would be to impose an entirely novel duty
upon the Crown's advisers if they were to be required,
before advising whether the power of veto should be exercised)
1
See Lepr-ohon v. City of Ottawa, 2 0. A. R. 522; followed in ex parte
Owen, 4 P. & B. 487; Ackman v. Town of JJ!loncton, 24 N. B. 103; Reg.
v. Bowill, (1896) 4B. C. 498. Of. Evans v. Hudon, (1877) 22 L. C. J. 268;
and contrast FillmOTe v. Oolbum, 28 N. S. 292. This decision was, however, recognized by Lefroy, Legislative Power in Canada, p. 671, to be
incorrect, and was in fact reversed by the Snpreme Court in Abbott v. Oity
of St. John, 40 S. C. R. 597, relying on Webb v. Outtrim, [1907] A. C. 81.
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to consider the validity under the Constitution of the provisions of each Act presented for the royal assent.
The Court also noticed a misapprehension of the Supreme
Court in thinking that, accepting the doctrine of McCulloch
v. Maryland as sound law, it was a question in each case
whether the attempted exercise of state authority aetually
impeded the operations of the Federal Government. They
laid down that the question was solely not whether aetual
interference took place, but whether interference might take
place.1
On these grounds they held that the Stamp Act did actually
interfere with the action of a federal officer in the discharge
of his duty to the Commonwealth. The Federal Audit Act
required the giving of a receipt by the officer, and the Stamp
Act penalized the performer of that duty unless a contribution were made to the state revenue. The attaching by
a state law of any condition to the discharge of a federal duty
was assuredly an act of interference or control. If, therefore,
the Tasmanian Act were construed as applying to receipts
given by a federal officer to the Federal Treasurer in the
course of his federal duty, it would be an interference with
him in the exercise of that duty and would, therefore, be
invalid. It was, however, a sound principle that acts of
a sovereign legislature, and indeed of subordinate legislatures,
should be so interpreted as to make them operative and not
inoperative, and the state law must therefore be interpreted so as not to apply to a receipt given by a federal
officer.
The same principle of non-interference by state laws with
the Commonwealth activities was reasserted in the income'tax case (Deakin v. Webb and Lyne v. Webb). 2 In this case it
was decided that an income-tax of a state, so far as it
attempted to tax the salaries of officers of the Commonwealth,
fell within the principle of D'Emden v. Pedder; 3 that when
a state attempted to give to its legislative or executive
authority an operation which, if valid, would fetter, control,
1

Contrast Bank of Toronto v. Lambe, 12 App. Cas. 575.
• 1 C. L. R. 585.
a 1 C. L. R. 91.
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or interfere with the free exercise of the legislative or executive
power of the Commonwealth, the attempt, unless expressly
authorized by the Constitution, was to that extent invalid
and inoperative. It was held that the salary of a minister
of the Crown for the Commonwealth or of a member of the
Commonwealth Parliament, so far as earned in Victoria,
was not liable to assessment under the Income-Tax Acts of
Victoria.
It was also held that the question raised was one as to the
limits inter se of the constitutional powers of the Commonwealth and of a state within the meaning of s. 74 of the ·
Constitution, and that the decision of the High Court as to
the question was final and conclusive unless the High Court
chose to give a certificate that the matter was one which
ought to be determined by His Majesty in Council, and the
High Court considered that this was not a case for such a
certificate to be granted. 1
In a subsequent case, Commonwealth v. New South Wales, 2
the Court decided inter alia that if a vendor transferred land
to the Commonwealth for public purposes under the Act
of 1901, he was performing a necessary instrumentality of
the Commonwealth, and the transfer was not liable to be
hampered by stamp duties under the New South Wales
Btarnp /}ut,ies Act.
In the C<tSe of Webb v. Outtrim, 3 which was brought to the
Privy Council on appeal from the Supreme Court of Victoria,
which followed the decision in Deakin v W ebb,4 the Privy
Council rejected as applicable to the Commonwealth Constitution the principle of implied prohibition. In the
judgement, which was delivered by Lord Halsbury, the Privy
Council referred to the Constitution Act of 1855 as giving
power to the Crown with Parliament to make laws in and
1

The Supreme Court of Tasmania in The King v. Bawden (1 Tas. L. R.
156) applied the doctrine to a state abilities tax, which the Court held to
be an income tax in substance, though calculated on the basis of multiples
of the value of the residence.
' 3 C. L. R. 807.
a [1907] A. C. 81.
• I C. L. R. 585.
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for Victoria in all cases, and toss. 106 and 107 of the Commonwealth of Australia Constitution Act, which provided that the
constitution of each state should continue until altered in
accordance with the law of the Constitution in each case,
and that the powers of the Parliament of each Colony should
continue as at the establishment of the Commonwealth. The
power of taxation by the Parliament was therefore apparently
maintained, but it was argued that, inasmuch as the imposition of an income-tax might interfere with the free exercise
of the legislative or executive power of the Commonwealth,
such interference must be impliedly forbidden by the Constitution of the Commonwealth, although no such express
prohibition could be found therein. Such a prohibition was
based upon the judgement of Marshall C.J. in McCulloch
v. State of M aryland,l and no doubt in dealing with the
same subject-matter the judgement of that most learned
and logical lawyer might be accepted as conclusive, but the
Court was not bound by the decisions of the Supreme Court
of the United States, though those decisions might be
regarded as a most welcome aid and assistance in any
analogous case. But in this case the analogy failed in the
very matter which was under debate. No state of the
Australian Commonwealth had the power of independent
legislation possessed by the states of the American Union.
Every Act of the Victorian Council and Assembly required
the assent of the Crown, but when it was assented to it became
an Act of Parliament as much as any Imperial Act, though
the elements by which it was authorized were different. If
indeed it were repugnant to the provisions of any Act of
Parliament extending to the Colony it might be inoperative to
the extent of its repugnance (see The Colonial Laws Validity
Act, 1865), but with this exception 2 no authority existed by
which its validity could be questioned or impeached. The
American Union, on the other hand, had erected a tribunal
which possessed jurisdiction to annul a statute upon the
' 4 Wheat. 316.
2 This ignores the question of the territorial limitation of Colonial
jurisdiction, but in the context no reference to that was necessary.
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ground that it was unconstitutional. But in the British
Constitution, though Aometimes the phrase ' unconstitutional ' was used to describe a statute which, though within
the legal power of the Legislature to enact, was contrary to the
tone and spirit of our institutions, and to condemn the
statesmanship which had advised the enactment of such a
law, still, notwithstanding such condemnation, the statute
in question was the law and must be obeyed. It was obvious
that there was no such analogy between the two systems of
jurisprudence as the learned Chief Justice suggested. The
enactments to which attention had been directed did not
seem to leave any room for implied prohibition. Expressum
facit cessare tacitum.
It was true that when a particular form of legislative enact.::
ment which had received authoritative interpretation was
adopted in the framing of a later statute, it was a sound rule
of construction to hold that the words so adopted were
intended to bear tho meaning so put upon them, but it was
an extraordinary extension of such principles to argue that
a similarity, not of words but of institutions, must necessarily carry with it as a consequence an identity in•all respects.
They referred to the remarks of Griffith C.J. in D'Emden v.
Pedder,l in which he held that it was a reasonable inference
that the proviHions of the Constitution, which were undistinguishable in substance, though varied in form, from provisions of the United States Constitution which had long
since been judicially interpreted by the Supreme Court of the
United States, should receive a similar interpretation. They
observed that the Chief Justice had not mentioned what
provisions he referred to as ' undistinguishable in substance
though varied in form '. They referred also to the remarks
of the Chief Justice in Deakin v. Webb, 2 inwhichhe said that
the framers of the Australian Constitution had deliberately
adopted, with regard to the distribution of powers, the model
of the United States in preference to that of Canada. They
pointed out that it was somewhat difficult to know what it
was to which the learned Judge referred, and the only
1

l C. L. R. 91, at p. 113.

2

l C. L. R. 585, at p. 606.
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explanation he gave was that 'they used language not
verbally identical, but synonymous, for the purpose of
defining that distribution '. It was, indeed, an expansion
of the canon of interpretation in question to consider the
knowledge of those who framed the Constitution, and their
supposed preferences for this or that model which might
have been in their minds. Their Lordships were not able to
acquiesce in any such principle of interpretation. 'l'he
Legislature must have had in their minds the constitution of
the several states with respect to which the Act of Parliament
which their Lordships were called upon to interpret was
passed. The ll4th section of the Constitution Act sufficiently showed that protection from interference on the part
of the federal power was not lost sight of. It was impossible
to suppose that the question now in debate was left to be
decided upon an implied prohibition when the power to enact
laws upon any subject whatsoever was before the Legislature. For these reasons their Lordships were not able to
acquiesce in the reasoning of the High Court judgements
governing the judgement under appeal. They would therefore humbly advise His Majesty that the judgement of the
Supreme Court of Victoria ought to be reversed, that it
ought to be declared that the salary in q_uestion was rightly
included in the state assessment and was liable to incometax, and that each party ought to pay his own costs of the
special case and in the Supreme Court.
When the matter came back to the High Court in the case
of Baxter v. Commissioners of Taxation, ·New South Wales, 1
the High Court had to decide whether it would follow the
judgement given by the Privy Council overruling its decision
in the preceding case, or whether it would re-assert that
decision.
The High Court by a majority w~Gre of opinion that it was
proper that they should re-examine their previous judgement
in view o.f the fact that the Privy Council had disagreed with
it, but they were unable to accept the ruling of the Privy
Council. The majority (Griffith C.J., Barton and O'ConnorJJ.)
1

(1907) 4 C. L. R. 1087.
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held that the High Court was, under the Constitution, the
ultimate arbiter upon all such questions, unless it was of
opinion that the question at issue in any particular case was
one upon which it should submit itself to the guidance of
the Privy Council. It was therefore not bound to follow the
decision in Webb v. Outtrim, 1 but should follow its own considered decision in Deakin v. Webb, 2 in which it had refused
to grant a certificate for an appeal to the Privy Council, unless
upon a reconsideration of the question for whatever reason
it should como to a different conclusion, and there was nothing in the reasons urged by the Judicial Committee to
throw any new light on the question involved, either with
regard to tho necessity for the implication of the rule of
implied prohibition l~~id down in McCulloch v. Maryland 3
and adopted in D'Ernden v. Pedder, 4 or as to the applicability of the rule to the particular question. They examined
in detail tho arguments of tho Privy Council, and asserted
that the principle of necessary implication was one which must
have boon before the minds of the framers o£ the Commonwealth Constitution. The criticism which had been made
by the Privy Council, that Expressum facit cessare taciturn,
was not a sufficient doctrine on which to base an overruling
of the view laid down by the High Court. 5 All the express
prohibition;.; on which reliance was or could be placed, found
their counterpart in the Constitution of the United States.
The only section referred to expressly by the Privy Council
which had any bearing on the application of the maxim was
t:>. 114, which was not framed for the purpose of exhaustively
defining the prohibitions upon the exercise of state powers,
but with another intention. The rule of implied prohibitionwas an accepted part of the constitutional law of the United
States, but it had been held by the United States Court that
it did not extend to prohibit the taxation of federal property
or state property in all cases. A distinction had been
' [1907] A. C. 81.
" 1 C. L. R. 585.
3
4 Wheat. 316.
• 1 C. L. R. 91.
5
Cf. also the 8tr~tP. Railway /:Jervants' ca,~::~e, 4. C. L. R. 488, at pp. 519,
534,
.
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drawn, and was still accepted in the United States, between
property held as an instrumentality of Government, and
property held by the Commonwealth or a state in the carrying
on of an ordinary business or as an investment. In such
cases the position of the United States would simply be that
of an ordinary proprietor. The property in such cases, unless
used as a means of carrying out the purpose of the Government, was subject to the legislative authority and control of
the states equally with the property of private individuals.
Since, then, it was intended that such a distinction should not
be drawn in the case of the Commonwealth, it was, if not
necessary, at least highly expedient to deal with the matter
by express enactment. Moreover, the doctrine of necessary
implication had been applied to the constitutions of British
dependencies in the case of Crown Colonies. The High Court
quoted the case of In re Adatn 1 and the Queensland Constitutional Case, 2 and compared the case of Attorney-General v.
Cain and Gilhula. 3 They added : The maxim Expressum
facit cessare tacitttm has been often evoked in vain in English
Courts. See for example Colquhoun v. Brooks, 4 where Lopes
L.J. called it ' A valuable servant, but a dangerous
master'.
With regard to the criticism that there was a difference
between the case of the Commonwealth and of the United
States with regard to a law being unconstitutional, they
pointed out that they had not asserted a power to declare
a law invalid on the ground that it was unconstitutional,
using that word in some vague general sense, and meaning
something different from a contravention of the written
Constitution. What they meant by the word unconstitutional was simply something contrary to and forbidden by
the Constitution, and the word unconstitutional used in this
conne:x:ion meant no more than ultra vires. They also noted
the point of the controlling authority involved in the power
of the sovereign to disallow any Act either of the Commonwealth or of any one of the states. They declined to regard
1
1 Moo. P. C. 460.
• [1906] A. C. 572.

• 4 C. L. R. 1304.
' 21 Q. B. D. 52.
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this as being a sufficient ground for differentiating the case
of the United States and the case of the Commonwealth,
and in the course of the judgement the majority expressed
themselves as follows : The analogy between the two systems of jurisprudence is
therefore perfect. Indeed, it may be said that in this respect
they are identical, unless, indeed, the attribute of sovereignty,
using that term in any relevant sense, is denied to the Com~
monwealth. The King is the common head of the United
Kingdom and of all the self-governing dominions, and the
Legislature of each of these dominions has, subject to its
own constitution, full autonomy. It seems strange that in
this year 1907, when the world is resounding with praises 1
of the system of the British Empire, which allows its different
members to enjoy this freedom and independence, we should
be asked to decide solemnly that the idea is an entire delusion.
It is now, we suppose, well recognized that, except so far as
regards relations with foreign powers, which are not now in
question, the King as the head of each of these several
autonomous states is so far a separate juristic person that
differences and conflicts may arise between these states· just
as between other autonomous states which do not owe
allegiance to a common sovereign. It is too late to set up
a contrary theory, unless it is intended to make a revolu-,
tionary cha.ngc in the concept of the Empire.
Of the other two members of the Court-the Court now
consisting of five instead of three justices-the view of
lsaacs J. 2 was that the words of s. 74 were strong enough to
lead to the conclusion that on questions falling within that
section the decision of the High Court was final, and that
therefore the Court had a right to decline to follow the
decision of the Privy Council upon any such question. But
the respect and weight due to a judgement of the Privy
Council made it the duty of the High Court in the circum~
stances to reconsider the decision hi Deakin v. Webb. Fur~
ther consideration in the light of the decision in Webb v.
Outtrim left the authority of D'Ernden v. Pedder unimpaired,
1
An allusion to the grant of self-government to the Transvaal and
Orange River Colony.
• 4 C. L. R. 1087, at p. ll59.
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but the Land and Income Tax Act of New South Wales, considered apart from authority and on the merits of the case,
could not be regarded as an infringement of the rule of
non-interference with Commonwealth instrumentalities laid
down in the latter case.
Higgins J. 1 held that the only diminution of the prerogative
right of the King in Council to entertain appeals from all
Courts in the Colonies and Dependencies was that in cases
involving such questions as were referred to in s. 7 4, when
the High Court had given a decision there was to be no
appeal from the High Court except by leave of the High
Court, and there was nothing in the Constitution to make the
High Court the final authority on any kind of law. The Act
should not be extended by implication in the direction of
infringement of the prerogative rights of the Crown. The
King in Council being therefore still the appellate court from
the High Court, and the High Court a court from which
appeals could be brought to the King in Council, it was the
duty of the High Court to accept the decision of the King in
Council as the final statement of the law. The Land and
Income Tax Act of New South Wales was not an interference
with a Commonwealth instrumentality.
It is difficult to agree with the view taken by the majority
of the High Court, either with regard to the question of
the position of the High Court as opposed to the Privy
Council, or as to the merits of the doctrine of implied prohibition. The High Court admitted in effect that, as
regards the relations of the provinces of Canada and the
Federal Government, the power of disallowance by the
Governor-General is a matter of importance, and must
; be taken into consideration. 'rhe power of disallow;;tnce
in the Commonwealth, though vested in the Crown and
not in the Governor-General, cannot be ignored, and the
existence of that power and, moreover, of the pm·:,tmount
power of the Imperial Parliament to lcgisla,tc to aclj ust
mattertl between the Commonwealth and the state::;, and
it may be added the simple mode of altering the Constitution,
' 4 C. L. R. 1087, at p. 1161.
1279"2
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render the analogy of the United States Constitution a very
Blender one.1
Moreover, the natural interpretation of the Commonwealth
uf A·ustralia Constitution Act is the one placed upon it by the
Privy Council, and the interpretation of the United States
Constitution is admittedly not a natural one, but one which
has been rendered necessary in order to preserve the federation ~tt all in view of the rigidity of the Constitution. The
doetrinc of necessary implication must therefore be regarded
as ~Still open to grave doubt as a permanent rendering of the
Constitution of the Commonwealth, for it has been held by
Isaacs J. 2 that the view laid down by the Privy Council, that
the doctrine is not a part of the Commonwealth Constitution,
is not merely sound in law, but is binding as a pronouncement
'on principle of a superior Court on the High Court of the
Commonwe~tlth, and Higgins J. holds the same view but in
<t stronger form, for he thinks that in all cases the High
Court should follow the judgements of the Privy Council,
whereas Isaacs J-. holds that in cases coming within s. 74 of
the Constitution the High Court is entitled to come to what
decision it thinks fit without regard to a decision on the same
matter of the Privy Council. Isaacs J. maintains, therefore,
the doctrine thnt the states Cl:tnnot interfere with a Commonwealth iustrumcnttdity, but in the form in which he upholds
this view little exception need be tttken to it, for he has
dediucd to sec in any ordinary legislation an interference
with a Commouwcalth im;tnuncntality, and it may well be
that even the Privy Council would decline to uphold the
authority of legislation which ~timed directly at interference
with the Commonwealth. That is a very different principle
from adopting an interpretation of the Constitution such as
The constant doctrine of the sovereignty of the states is really an echo
of the American doctrine ; but there is the serious difference that the
Colonies were never sovereign at all in any strict sense, while the states
of the Union were once sovereign and the powers retained are remnants
of that sovereignty. To use sovereignty to cover internal autonomy is
hardly a convenient use of the phrase.
' Huddart Parker & Co. Proprietary Ltd. v. lJ:loorehead, 8 C. L. R.
330, at pp. 387, 390.
1
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that accepted by the High Court, which assumeB that certain
powers are impliedly reserved to the states, and which cuts
down the powers conferred upon the Commonwealth Parliament in such a manner as to render them valid only when
they do not infringe upon the powers believed to be reserved
to the states.
The simpler doctrine is clearly that a,dvocated by the twu
junior justices of the Court, that full effect should be given
to the Commonwealth powers of legislation in every respect,,
and that they should not be restricted by the supposed limitations placed upon them by the implied reservations of state
powers.
Conversely, the Privy Council has held that the powers of
the states should not be rendered nugatory by supposed
limitations on their powers in the interests of the Commonwealth.
The decision of the Privy Council is clearly one based 011
the ordinary interpretation of an Imperial Act, and as a
matter of law it cannot be regarded but as being superior to
the view taken by the High Court, for that a Constitution
granted by the Imperial Parliament should be interpreted
by the principles of the rigid Constitution of the United States
is a result which legally is certainly unsound. On the othel'
hand, it is but right to S<"ty that the members of the High
Court were so prominently engaged in the framing of the
Constitution which they now interpret, that it may well Lo
that their opinions as to the meaning of that Constitution
express its intention more accurately than the judgements
of the Privy Council. But that is only to say that their
interpretation may be more closely allied to the spirit of the
Constitution, at least as they understand it; it is not to say
that it is a more accurate reproduction of the legal effect of
the Constitution, as it in fact exists established by an Act of
the Imperial Parliament, to which the ordinary principles of
the interpretation of Acts of that Parliament should in the
absence of adequate reason to the contrary most certainly
be applied.
On the other hand, it is clear that the High Court is not
T2
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prepared to carry the doctrine of the immunity of instrumentalities beyond reasonable limits. This was clearly shown
in the case of 11he King v. Sutton/ which arose out of the
forcible removal, under orders of the New South Wales
Government, of a quantity of wire netting from the control
of the Customs without payment of duty, on the ground that
the Commonwealth could not tax the Crown in New South
Wales. The doctrine of the immunity of instrumentalities
was not indeed pressed in that case upon the Court, for there
could be no doubt that the importation of wire netting to
he sold to farmers could only by a stretch of language be
deemed the operation of a state instrumentality. But the
Court was invited to accept the doctrine that the Crown
could not be bound except by express words, and no such
wordr; appcttrcd in the Act. The Court unanimously rejected
this plea, and, while admitting the sovereign powers of the
states in their own spheres of activity, insisted on the fact that
the Crown in the Commonwealth was distinct from the Crown
in the states, and that the rule that a statute does not bind
tho Crown save by express words or necessary implication
applied only to those representatives of the Crown who had
executive authority in the place where the statute applied,
and a:,; to matters to which that executive authority extended.
The Ouslorn8 Act, 1901, bound the states, but not the
Commonwealth, and the removal of the wire netting was
Lt wrongful act.
In a second case of the same date, Attor·ney-General of New
Smtth Wales v. Collector of O'ustoms for New South Wales, 2 the
question of instrumentalities came definitely before the Court.
In that case the goods in question which the State of New
South Wales claimed to be entitled to import free were steel
rails, for use in connexion with the Government railways of the
state, and the position of the state appeared naturally to be
greatly strengthened by the decision in the Federated Amalgamated Government Railway and Tramway Service Association
v. New South Wales Railway Traffic Employes Association 3
' (1908) 5 C. L. R. 789.
• (1906) 4 C. L. R. 488.

' (1908) 5 C. L. R. 818.
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that the Commonwealth Conciliation and Arbitration Act,
1904, could not apply to a state railway. The Court rejected
this view on the ground that the rule of interpretation
adopted in that case, and laid down in D'Emden v. Pedder,l
could not apply where a power conferred on the Commonwealth in express terms was of such a nature that its effective
exercise manifestly involved the control of some operation
of a State Government, and they instanced, as possible cases
of such legislation, legislation based on the powers given by
s. 51 of the Constitution to legislate as to quarantine (ix),
weights and measures (xv), immigration (xxvii), or trade
and commerce with other countries and among the states (i).
Moreover, the rule had no application to the question whether
any specific thing might be brought within the state so as to
become such a means or instrumentality. Further, it was
pointed out that the doctrine, if applied in such a case,
would utterly defeat the whole purpose of the creation of the
Commonwealth, for the state could render null the Customs
Act by importing all the goods required for use by any persons
in the state as state property. Similarly quarantine and
immigration laws could be set at naught and the whole
operation of the Commonwealth prevented.
(b) The Reserved Powers of the States
The counterpart to the doctrine of the immunity of
instrumentalities is the doctrine of reserved powers ; that is,
powers which are reserved to the State Legislatures by the
spirit of the Constitution, and which Commonwealth laws
must not transgress, save in so far as such disregard is
authorized by the express words or necessary intention of
the Constitution itself. The doctrine appeared almost simultaneously with that of the immunity of instrumentalities.
In the State Railway Servants' Case 2 the latter doctrine
was applied to the state railways, but the Court also laid it
down that subsections xxxii-xxxiv of s. 51 imported that in
regard to such railways, save as regards transport for military
' (1904) 1 C. L. R. 91.
4 C. L ..R. 488; see Harrison Moore, op. cit., pp. 578seq.
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and naval purposes, tho action of the Commonwealth was
definitely restricted by the grant of the definite powers in
these subsections. Thus the commerce power (i), or the
poRtal power, could not authorize the building or acquisition
of state railways without the consent of the state and their
control as to running of trains, &c. The matter is complicated by the provisions of ss. 92, 98, and 102-4, and it is
dear that the adoption of the referenda of 1911 would have
simplified matters.
In the case of Peterswa,ld v. Ba1·tley 1 the question was
raised whether brewers' licence fees under s. 7l of the New
South Wales Liquor Act, No. 18 of 1898, were duties of excise
within the meaning of ss. 86-90 of tho Commonwealth Constitution, and therefore not within the power of the State
Parliament to impose. It wa,s, however, held that the impoRition of such licence fees was a bona fide exercise of the
police power of the state for the control and regulation of the
trade. It has been held below, in the Supreme Court of
New South Wales, 2 that the licence fee was an excise duty,
but the Commonwealth Court laid stress on the fact vhat the
Constitution did not provide for the Commonwealth Parliament interfering with the priva,te or internal affairs of the
Rtatcs, or restricting the power of the state to regulate the
carrying on of any busineFis or trade within its boundaries.
Sueh a, construction of the CmlRtitution as gave to the Commonwealth the power to regulate tho internal affairs of the
RtateR in connoxion with nea,rly a,ll trades a,nd businesses
Citrried on in the states was altogether contrary to the spirit
of the Constitution, and would not be accepted by the Court
unlesR the plain words of the statute required. Conversely,
in The K1:ng v. Barger~ the excise there levied by the Commonwealth was held to be a regulation of internal trade, and not
a real tax at all.
The doctrine of implied prohibition appeared in its
Rtrongest form in that case which arose out of the 'new pro' I C. L. R. 497.
• 4 S. R. (N. S. W.) 290.
6 C. L. R. 41 ; Commonwealth Parl. Pap., 1907-8, Nos. 134, 147;
1908, No. 16.
3
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tection' policy of the Commonwealth Parliament. This policy
was intended as a counterpart to the levying of a high tariff,
and to secure to the workers their share in the advantages
which accrued to the manufacturers by the enactment of a
high tariff. Accordingly, by the Excise Tariff, 1906 (ActNo.16
of 1906), an excise duty was placed inter alia on implements
manufactured in Aust,raJia, but an exemption was given
if the conditions as to remuneration of labour specified in
the Act were complied with. Under the Act penalties were
claimed against Barger and McKay, manufacturers of
agricultural implements, who declined to comply with the
conditions specified or to pay the excise duties. The State
of Victoria was permitted to intervene in support of the
objection to the Act. The Court, as usual, were divided in
opinion: the majority, composed of Griffith C.J., Barton and
O'Connor JJ., were against the validity of the Act, the
other two judges in favour of it.
The judgement of the Court recognized that the language of
an Act was not decisive as to its character, which was determined by the substance of the legislation. They held also
that taxation was essentially different in a federal state from
the power to regulate indirectly the domestic affairs of the
states, a power denied to the Commonwealth Parliament, and
that the power to tax must not be used so as directly to interfere with the control of the domestic concerns of any state.
To select a method of taxation which made the liability to
taxation dependent on conditions to be observed in the
industry in which they were produced was as much an
attempt to regulate the conditions as if the regulation were
made by distinct enactment. The Excise Tariff, 1906, was not
really an Excise Act, but an Act to regulate the conditions
of manufacture of agricultural implements, and was not an
exercise of the power of taxation of the Commonwealth.
The Act was also open to the objection that it dealt with the
regulation of the conditions of manufacture as well as excise,
and so contravened the express provision of s. 55 of the
Constitution, which confines an Excise Act to matters of
excise, and, moreover, even if every other objection could

840 THE FEDERATIONS AND THE UNION

[PART IV

be overcome, tho Act would be invalid, as it authorized
discrimination between states, and so violated s. 97 of the
Constitution, which forbids any preference of one state over
another.
Tho two dissenting judges, on the other hand, maintained
that the true mode of viewing the question was not to assert
the doctrine of implied prohibition, but to construe the
powers granted to the Commonwealth in as full a manner as
if the Commonwealth Parliament wore that of a unitary
state. The powers of the states were the residual power
remaining after tho power.<> of the Commonwealth had been
ascertained, and the possibility of the misuse of a legislative
power was no argument against its existence ; the remedy
lay with the electorate, not with tho Courts. The objections
aimed at the Act were based on alleged abuse of power,
consequences, and motive, all of which the Court was incompetent to entertain. Tho demand of a contribution to the
consolidated revenue was taxation, and the Excise Tariff,
construed as it stood and not transformed, was well within
tho powers of the Commonwealth. The Act did not attempt
to render unlawful any conditions of manufacture : it was
not an Aet which a State Parliament could pass, but an
oxereise of the power of excise taxation, and it did not
contravene R. r;r; of the Constitution, for it merely imposed
cxeiHc taxtttion. Nor did it discriminate between states as
Huch, and RO did not contravene the provisions of the ConHtitution forbidding such discrimination.
The same principles, the determination to respect the
sphere of action of the state and the wish to interpret strictly
the powers granted to the Commonwealth Parliament by
the Constitution, were illustrated by the case of the AttorneyGeneral for New South Wales v. Brewery Employes Union of
New Sonth W ales. 1 In that case the validity of part vii of
the Commonwealth Trade-Marks Act, 1905, came up for
consideration. That section of the Act provided for the
registration of workers' trade-marks. These marks or labels
were marks affixed to goods to show that they were manu' (l!l08) 6 0. L. R. 46!); Harrison Moore, op. cit.., pp. ::!71 seq.
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factured by the workers or associations of workers by whom
they were registered, and the Act penalized the use of marks in
the case of goods not produced by the ~orkers or associations.
The aim of the enactment was, of course, to extend the influence of trade unions by ailowing the immediate identification
of goods as produced under union conditions, and several
brewery companies of New South Wales questioned the
validity of part vii. There were several minor points at
issue, (l) whether the companies were substantially injured
by the mere existence of the law, (2) whether the Attorney-General for New South Wales had a right to intervene on
behalf of the public of the state, and (3) whether an injunction
was the proper remedy ; but all these points were settled in
favour of the plaintiff, though Isaacs and Higgins JJ. dissented on heads (1) and (3), and Higgins also on head (2). 1
The decision of the Court was against the validity of the
part of the Act attacked. They held (Griffith C.J., Barton
and O'Connor JJ.) that the power of the Commonwealth to
legislate as to trade-marks did not extend to permit the
creation of what was not a trade-mark at all in the sense of
that word as understood in 1900, the date of the enactment
of the Constitution. As O'Connor J. 2 pointed out, a workers'
trade-mark was deficient in both of the essential characteristics of a trade-mark as ordinarily understood, a. trade or
business connexion between the proprietor of the trade-mark
and the goods in question, and distinctiveness in the sense of
being used to distinguish the particular goods to which it is
applied from other goods of a like character belonging to
other people. As this part of the Act did not fall within
the powers of the Parliament to legislate as to trade-marks,
it could only be supported if it fell under some other head of
the powers of the Commonwealth. But though its provisions might be in part justified under the power given by
s. 51 (i) of the Constitution to legislate regarding trade and
commerce with other countries and between the states,
nevertheless the substantive aim of the part of the Act
concerned was to regulate the internal trade of a state, and
1

Of. Harrison Moore, pp. 395-7.

2

G C. L. R. 469, at p. 540.
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that was explicitly prohibited by the express grant of
power to legislate for trade with other countries and among
the states. 'In my opinion,' said Griffith C.J.,l 'it should
be regarded as a fundamental rule in the construction of the
Constitution that when the intention to reserve any subjectmatter to the states to the exclusion of the Commonwealth
clearly appears, no exception from that reservation can be
admitted which is not expressed in clear and unequivocal
words. Otherwise the Constitution will be made to contradict
itself, which upon a proper construction must be impossible.'
On the other hand, Isaacs J. 2 and Higgins J. 3 were equally
clear that the power to legislate as to trade-marks covered
the actual legislation which had been passed. The former,
by an elaborate examination of the true meaning of trademark, arrived at the conclusion that it merely imported a
mark used in trade and connected in some way with goods
in order to identify the goods with person&. The Commonwealth Parliament was therefore fully entitled to confer the
right of having workers' trade-marks on such persons as
it thought fit, and its legislation in that regard would
override any state legislation to the contrary. ' I confess,'
he said, ' I do not understand the doctrine which acknowledges the plenary character of powers, and at the same time
reHtriets them. Denying complete supremacy with regard
t,o <1 power affinnatively granted is a doctrine which seems to
me incompatible with R. v of the Common'U(ealth of Australia
Oonstiltt,tion Act, and one which leads not merely to constant
conflict, but also to inevitable uncertainty as to the respective spheres of national and state action and authority.'
Higgins J. held that the workers' trade-mark contained all
the essential characteristics of a trade-mark as understood
at the time of the passing of the Constitution, although not all
the essential characteristics of a trade-mark then enforceable
in British Courts. The term must be understood in its full
grammatical and ordinary sense in 1900, and he argued
further that even if the workers' trade-mark went beyond
1

3

6 n. L. R. 469, at p. 503.
6 C. L. R. 469, at pp. 599 seq.

2

6 C. L. R. 469, at pp. 559 seq.
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the sense usual in 1900, the Constitution gave the Parliament
power to say what marks should be recognized as trademarks and what not, and the meaning of the expression in
1900 gave the centre, not the circumference, of the power.
He countered the obvious argument that the power of definition might be used to arrogate a power not conferred by the
Constitution by quoting the case of Attorney-General for
Quebec v. Queen Insurance Co.,l in which the Privy Council
rejected the attempt of a provincial legislature in Canada
to enact a stamp tax (which under the Briti8h North America
Act, 1867, it has no power to do) by imposing what was really
such a tax in the form of a business licence.
(c) Control of Companies 2

The question of the power of the Commonwealth Parliament with regard to the control of companies was exhaustively considereq in the case of Huddart Parker and Company
Proprietary Limited v. Moorekead, 3 which was decided by
the High Court in 1908, and in the decision of which they
applied their usual principle of asserting that Commonwealth
legislation must not interfere with the reserved power of the
states to deal with internal trade and commerce.
There were two points at issue in the case. The first was
as to the validity of s. 15 B of the Australian I ndu8tries
Preservation Act, 1906, as amended by Act No. 5 of 1908 ; the
second was the question of the validity of ss. 5 and 8 of the
former Act. S. 15 B gave to the Controller-General of Customs
the power to ask certain questions if he believed that an
offence had been committed against part ii of the Act. It
was held by the whole Court that the inquiry thus authorized
was in no way inconsistent with the right to trial by jury conferred by s. 80 of the Constitution; that such an inquiry was
not an exercise of the judicial power of the Commonwealth,
and that such an inquiry was not an incident of the execntion and maintenance of the provisions of the Constitution
' 3 App. Cas. 1090.
• Of. Quick and Garran, Constitution of Commonwealth, pp. ms, ii7!'1
(as to banks), 604-8; Keith, Journ. Soc. Comp. Leg., xii. 108 Req.
3
8 C. L. R. 330. See Harrison Moore, op. cit., pp. 46!'1-7:J.
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relating to trade and commerce within the meaning of
101 of the Constitution, and need not therefore be entrusted
to the inter-state commission.
But on the main point at issue the Court was divided.
S. 5 of the Act penalized any foreign corporation or trading
or financial corporation formed within the Commonwealth
which made any contract or engaged in any combination,
either to restrain trade or commerce within the Commonwealth to the detriment of the public, or to destroy or injure
by means of unfair competition any Australian industry,
the preservation of which was advantageous to the Commonwealth. S. 8 penalized any similar corporation which
monopolized or attempted to monopolize, or conspired or
combined to monopolize any part of the trade or commerce
within the Commonwealth with intention to control to the
detriment of the public the supply or price of any service,
merchandise, or commodity.
The question which thus arose was whether these provisions were within the power to make laws with respect to
foreign corporations and ·trading or financial corporations
formed within the limits of the Commonwealth. The whole of
the Court held that the section did not confer on the Commonwealth Parliament power to create corporations, but the
power waK limited to legir:<lation as to foreign corporations
1tnd corporations created by state law. But they were divided
aK to what extent of legislation was permitted. The view of
Griffith C.J. 1 and Barton .J. 2 was that the section in question
of the Constitution conferred upon the Commonwealth Parliament power to prohibit foreign corporations and trading and
financial corporations formed under state laws from engaging
in trade and commerce within a state, as distinguished from
trade and commerce between states or with foreign countries,
or to impose conditions subject to which they may engage
in such trade and commerce, but did not confer upon the
Commonwealth Parliament power to control the operations
of such corporations which lawfully engage in such trade
and commerce.
B.

' (1907) 8 C. L. R. 330, at pp. 345 seq.

2

Ibid., at pp. 360 seq.
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O'Connor J. 1 thought that the power conferred by s. 51 (xx)
of the Constitution was limited to the making of laws with
respect to the recognition of corporations as legal entities
within the Commonwealth, and did not include a power to
make laws for regulating and controlling the business of
corporations when once they had been so recognized, and
were exercising their corporate functions by carrying on
business in the Commonwealth.
Higgins J. 2 held that the power conferred by s. 51 (xx) of
the Constitution on the Commonwealth Parliament was
a power to legislate with respect to the classes of corporation;,;
named, as corporations-that is, to regulate the status and
capacity of such corporations and the conditions on which
they might be permitted to carry on business ; but did not
include a power to regulate the contracts into which corporations might enter within the scope of their permitted powers.
Ss. 5 and 8 of the Attstralian Industries Preservation Act,
1906, were not legislation with respect to such corporations,
but legislation with respect to trade and commerce.
On the other hand, Isaacs J. 3 held that the Commonwealth
Parliament had power, not to regulate the powers and
capacities of corporations, but to control the conduct of
corporations in relation to outside persons, and he urged
strongly that ss. 5 and 8 of the Act were ::>, valid exercise of
such power. He was also decidedly of opinion that this
must be the sense of the power given in the Commonwealth
Act, which would otherwise be of little value or importance.
The result of the case was the introduction by the AttorneyGeneral on September 29, 1910, and the pa:,;sing by the
Parliament for submission to a referendum in Aprill9ll of
a Bill to alter the Constitution as follows : - 4
3. S. 51 of the Constitution is altered by omitting the
words 'Foreign corporations, and trading or financial cor2
1
8 C. L. R. 330, at pp. 867 seq.
Ibid., at pp. <illS ser1.
• 8 C. L. R. 330, at pp. 381 seq.
4
See Parliamentary Debates, 1910, p(lSsim. '£he debates of both Hou~cs
were separately issued as a pamphlet. For the terms of the proposed
law, see Gazette, March 16, 1911.
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porations formed within the limits of the Commonwealth ',
<tnd inserting in lieu thereof the words' Corporations, including-(a) the creation, dissolution, regulation, and control of
corporations ;
(b) corporations formed under the law of a state (except
any corporation formed solely for religious, charitable,
::;cientific, or artistic purposes, and not for the acquisition of
gain by the corporation or its members), including their
dis::;olution, regulation, and control ; and
(c) foreign corporations, including their regulation and
controL'
5. S. 51 of the Constitution is altered by adding at the
end thereof the following paragraph : ' (xl) Combinations and monopolies in relation to the
production, manufacture, or supply of goods or services.'
Moreover, in a further Bill introduced on October 5, 1910,
entitled 'Constitution Alteration (Monopolies), 1910 ', the
Constitution was to be altered by inserting after s. 51 thereof
the following section : 51 A. When each House of the Parliament, in the same
se::;sion, has by Resolution declared that the industry or
LusineR::; of producing, manufacturing, or supplying any
specified good::;, or of :mpplying any ::;pecificd services, is the
subject of a monopoly, the Parliament shall have power to
mttkc laws for canying on the indru.;try or business by or under
the c:outrol of the <Jommonwcctlth, ttnd acquiring for that purpo::;c ttny property u::;cd iu eonnexion with the indtmtry or
busiucs::;.
(d) Arb,itmtion Law.
tt lm::; been found ncec::;::;ar·y al::;o becau::;c of the narrow
v icw of the legislative power of the Commonwealth taken by
the High Court to seck to <tmend the powers given to the
Court of Conciliation and Arbitration. The matter came to
<t head in the woodworkers' case, viz. The Federated SawMill,
'l',imber Yard, and General Woodworkers Employes' Association v. James ~Moore & Sons Proprietary, Limited.1 Many
1

(1909) 8 C. L. R. 465. For the discussion on the Bill for the Act of
1904, see Parliamentary Debates, 1903, pp. 3183 seq., 4140 seq., 4736 seq. ;
1904, pp. 2259 seq., 2347 seq., 2478 seq. ; Harrison Moore, op. cit., pp. 451
seq. The Act was very defective, and was extensively amended in
HllO by Act No. 7. Of. Keith, op. cit., pp. 110 seq.
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important questions as regards the power of the Court were
decided in that case, which are summed up in the headnote
to the case as follows : Assuming the existence of all other circumstances which
constitute an industrial dispute extending beyond the limit;,;
of one state, including a demand by combined and organized
employes on their employers, want of preconcert on the part
of the employers in refusing the demand does not either
under s. 51 (xxxv) of the constitution or under the Commonwealth Conciliation and Arbitration Act, 1904, deprive the
Commonwealth Court of Conciliation and Arbitration of
jurisdiction to make an award on a plaint brought before the
Court by the organization of employes.
So held by O'Connor, Isaacs, and Higgins JJ.
By Griffith C.J. : The absence of such preconcert may be evidence to
negative the existence of a dispute within the meaning of
s. 51 (xxxv) of the constitution, but, on the assumption
mentioned, the mere want of such preconcert on the part of
the employers does not, under the Commonwealth Ooncilia-·
tion and Arbitration Act, 1904, deprive the Commonwealth
Court of such jurisdiction.
Where part of the demand made by an organization of
employes is that the wages in one state shall be higher than
those in the other states, the Commonwealth Court of
Conciliation and Arbitration may, nevertheless, make an
enforceable award in respect of the employes in that state.
If an industry has several different and well-recognized
branches, the Commonwealth Court of Conciliation and
Arbitration may make an award enforceable in all the state;,;
to which the particular dispute extend;,;, as to wages and
conditions of labour in that industry, notwithstanding that,
at the time the dispute is brought before the Court,
(I) In one or more states no member of the organization
of employes which is bringing the plaint is actually employed
in one of the branches of the industry, or
(2) In one of the states one of the branches of the industry
is not carried on, or
(3) One of the employers, who carries on all the brancheB
in one state and only one branch in another state, is not in
the former state employing any members of the organization
in one of the branches, or
(4) An employer carrying on all the branches in one state
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is not in one branch employing any members of the organization.
"
But the vital question which was at issue was whether
tho Commonwealth Court of Conciliation and Arbitration
had power to make an enforceable award inconsistent with
(l) the award of a state Arbitration Court, (2) an industrial
agreement made and registered pursuant to a state statute,
(3) an industrial agreement enforceable under state law, or
( 4) a determination of a wages board empowered by state
;;tatutc to fix a minimum rate of wages.
It wa,s held by tho whole Court (Barton J. was absent)
that tho award need not be consistent with either of the first
throe categories, but the Chief Justice and O'Connor J. held
that it had no power to make an award inconsistent with
r
tho determination of tho Wages Board. It is very difficult
to follow tho decision of the two senior judges in this case,
for tho other three matters in which they held that the
Court could override a state determination did not diffe1>
much in principle from the determination of a wages board,;,
indeed, why an order of an Arbitration Court in a state should
be inferior in v11lidity to a wages board it would be very
difficult, if not impossible, to determine.
Ju the case of the A'nstmlian Boot Trade Employes''\
Fedemtiun v. Whybrow & Company/ the powers of the Coneilitttiou and Arbitmtion Court of the Commonwealth were
fully investigated. Jn that case a dispute had arisen between
the Federation and the Company and others who were
employer;; in tho boot trade in New South Wale:;;, Victoria,
Queensland, and South Austmlia, and the claimants brought
<L plaint in the Commonwealth Court.
The President stated
a special ease for the determination of the High Court, which
included the question whether it was competent for the
Commonwealth Court to make an award inconsistent with
an award or determination of the States Wages Boards.
This question was necessary because an award had been made
in New South Wales under the Industrial Disputes Act of
1908, an award had been made in Victoria under the Fac1

10 C. L. R. 266.
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tories and Shops Act, 1905, an award in Queensland under
the Wages Board Act, l908, and the Factories and Shops Act,
1909, and an award in South Australia under the Factories
Act, 1907.
It was proposed by the Court to fix the minimum rate of
wages at· a higher rate than any of the minimum rates fixed
by the States Wages Boards, and to make different provisions
as to apprentices and aged, slow, or infirm workers, while the
proposed award contained no provisions as to ' improvers', to
whom, under the States Wages Boards awards, wages might
be paid below the minimum rate.
The case was heard by the full Court, and there was
a difference of opinion, the Chief Justice, Barton and
O'Connor JJ. taking one view, and Isaacs and Higgins JJ.
taking the opposite view on the question of principle.
The Chief Justice 1 reiterated the views which he had expressed in the Woodworkers' case. He held that the power
··of the Parliament under s. 51 (xxxv) of the Constitution to
make laws with respect to conciliation and arbitration for the
settlement of industrial disputes extending beyond the limits
of any one state was subject to the rule that any invasion by
the Commonwealth of the sphere of the domestic concerns
" of the states appertaining to trade and commerce was forbidden except in so far as the invasion was authorized by
some power conferred in express terms or by necessary
implication. The term arbitration denoted a judicial tribunal, and although the functions of the tribunal differed
from those of ordinary tribunals in as much as they were
not limited to determining existing cases, but extended to
prescribing conditions to be observed in future contracts,
nevertheless, the tribunal was no less a tribunal, and it was
an essential part of the creation of a tribunal that it should
be obliged to decide in accordance with law.
The tribunal had the power to order anything which the
parties could lawfully agree to do, but could not order the
parties to take any step which was not legal. It was argued
in favour of the power of the Federal Court that if the
1

1279:2

10 C. L. R. 266, at pp. 278 seq.
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arbitrator must obey the law he would be unable adequately
to settle disputes, and that the award of the Arbitration
Court being a federal law was paramount over the state law.
'l'he former proposition was so extraordinary a one that it
could only be accepted if express language compelled it to
be accepted, and the second argument was based upon an
obvious fallacy. The function of a tribunal of whatever
kind was to declare and administer the law, not to make it.
It was impoAsiblo to accept the argument that, though the
Commonwealth Parliament had admittedly no power to
interfere directly with the domestic industries or police
power of a state, it might by appointing a judge and declaring
him an arbitrator empower him to interfere. It had been
a,rgued that though the industrials in the respective states
were bound by tho state law, yet if a group of such industrials
being diAR<ttisfied with that law associated themselves with
a group of industrials who wore dissatisfied with the law of
a,nother state, the whole matter was potentially lifted out
of the plano of state law, but he held that the notion that
<tny group of persons could by their mere volition free
themBelvcs from the obligations of the law with which
th0y were dissatisfied, without the aid of a competent
legislator, was ineonBistent with the elemental conception
of the law.
Tho Chid ,Justice held, however, that the actual award
proposed could he maintained on the ground that the parties
to the ease could legally have agreed to do what the award
proposed to lay. down. The minimum was higher than that
laid down by the Wages Boards, and therefore if the higher
minimum were paid, the state law would not be broken, and
he so construed the award as to render it consistent with the
rules as to the payment of old, slow, and infirm workers contained in the Victorian law. He felt some difficulty as to
the form of indenture of apprenticeship which it was proposed
to acquire, as the law of South Australia laid down another
form, but he considered that that objection was. not fatal.
The Chief Justice noted also the Act No. 2241 of Victoria
passed after the special case had been brought before the
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Court, which attempted to provide that the determination
of a special Board on the Court of Industrial Appeal of
Victoria should be the final authority as to conditions of
labour. He considered, however, that this enactment did not
attain the effect at which it aimed, for the legislation could
only affect powers over which the Victoria Legislature had
legislative authority, and in any case the words of the section
left open the whole field of agreement with which in his opinion
the field of arbitration was coterminous, and as that field
was by the Constitution left open to the arbitrament of the
Federal Court, no statute of a state could effectually close it
in the face of the Court.
Barton J.l who had not taken part through illness in the
decision of the Woodworkers' case, accepted the view of
the majority of the Court. He recognized the supremacy of
the legislation of the Commonwealth where the Commonwealth and the state had equal powers of legislation, but he
pointed out that the Constitution was a federal one and that
the principle had been accepted that it must not be interpreted so as to enable the Commonwealth to interfere with
matters which were intended to be reserved to the state, as
in the case of the field of industrial matters according to the
rulings in the case of Huddart Parker & Company Proprietary Ltd. v. Moorehead 2 and the Union Label case. 3 Applying
these principles to the subject-matter in dispute he held that
the range of the Court's authority was co-extensive with the
powers of the parties to settle their dispute without it, but
the Court could not make for them an agreement in face of
the mandate of positive law. The Commonwealth could
not legislate directly to interfere with industrial conditions,
and it could not do so indirectly by creating an Arbitration
Court. The decisions of the Court of Arbitration were
judicial, not legislative acts, and therefore did not override
state laws. Like the Chief Justice, he could not accept the
argument that because there was discontent in two states
the Court could disregard the laws of both. Again, like the
Chief Justice, he thought that, on the principle which he laid
~

lO C. L. R. 266, at pp. 28!) seq.

2

V2

8 C. L. R. 330.

3

6 C. L, R. 469,
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down, the actual awards were consistent with the determinations of the States Wages Boards, and, for the same reason
as that given by Griffith C.J., he held that the Victoria Act,
No. 2241, did not affect the point at issue.
O'Connor .J.l repeated the principles he had laid down
in the Woodworkers' case. He elaborately considered the
meaning of the term ' arbitration ', and he pointed out that
the power of the Court could only be effective in some cases
by varying the terms of existing contracts, and by disregarding the laws of the states by which the existing rights
of contract were recognized and enforced. But beyond this
it was impossible for the Court to disregard the states laws,
and the award must be in accordance with state law except
in so far as the disputants might themselves have lawfully
agreed to the state law being disregarded. He pointed out
also that rights created by an award of a state industrial
tribunal in settlement of an industrial dispute stood on no
higher ground than rights conferred by contract, and must
be clearly distinguished from the determinations of Wages
I~oards which were legislative enactments of the states. To
adopt the principle contended for by the federation would be
to enable the Commonwealth indirectly to override the
Htates' control of industrial matters which the Court had
assigned to the states.
O'Connor J., like Griffith C.J. and Barton J., held that
the actual awards were not inconsistent with the state
legislation. He pointed out, however, that the result of the
difference between the form of apprenticeship indenture
and that legal in South Australia would have the result
that in future no apprenticeship in the boot trade could
be created there, and he suggested that the President
should modify his proposed award so as to avoid this result.
He held that the Victoria Act was powerless to alter the
position.
On the other hand, Isaacs J. 2 was of opinion that an award
of the Federal Court could override the awards of the States
Wages Boards. He insisted that, unless the determinations
10 C. L. R 206, at pp. ilOl seq.
~ Ibid., at :pp. 310 seq.
1
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of the Court were in the nature of a law, it had no authority
whatever. There was no direction of any Parliament which
he was bound to follow, and there could be no binding quality
in his decrees unless it were to be found in s. 5 of the Commonwealth of Australia Constitution Act, which declares 'This
Act and all laws made by the Parliament of the Commonwealth under the Constitution shall be binding on the
Courts, Judges, and people of every state and of every part
of the Commonwealth, notwithstanding anything in the laws
of any state'. If this power were not held to be granted
to the Court it would be impossible for it to perform any
effective function. He contended at length that it was
impossible to hold that arbitration merely meant that the
state laws must be obeyed. The Constitution had selected
arbitration as the mode of Commonwealth action in dealing
with industrial disputes because arbitration was a judicial act,
and had the advantages of being a judicial act. By requiring
arbitration the Constitution secured that the substantial
requirements of justice should be observed, that the parties
must both be heard, that the Court must act honestly and
impartially, and so forth. It was thought proper not to
legislate directly to empower the Commonwealth to fix rates
of wages or numbers of hours for the settlement of disputes.
It preferred to do so by the method of arbitration in view of
the fact that Parliament was unfitted to inquire into facts
dependent upon evidence. The decisions of the Court must
be regarded as an exercise of the legislative power, and it
stood on the same footing in that regard as the determinations of the States Wages Boards, which also were legislative
acts, but which were subject to be overridden by the paramount authority of Commonwealth legislation. A judgement
of the High Court declaring the law was binding on the people
of the state; if founded on state law the State Legislature
could alter the law, but it could not reverse the judgement.
On the other hand, a federal award prescribing industrial
conditions was not an interpretation of the law, but introduced new obligations. This was legislation by means of
a subordinate body acting under the Imperial authority, and
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a state law laying down a different rule was necessarily
<tntagonistic to the award itself.
Isaacs J. considered that this view was strengthened by
the case of the arbitration as to the assets and debts of Upper
and Lower Canada under s. 142 of the British North America
Act, 1867. In that case there were to be three arbitrators
representing Canada, Ontario, and Quebec. The Quebec
arbitrator resigned owing to a dispute, and the other two
delivered a decision. It was contended by Quebec before
the Privy Council that the arbitration was stayed by resignation of it8 arbitrator, but this obligation, which would have
been fatal to an ordinary arbitration, was held by the Privy
Council not to be fatal to the award of the other two
arbitrators. 1
There was no state law which could be applicable to a
dispute extending beyond one state. When a quarrel
attained national proportions, when the discordant laws of
the states proved powerless to restrain tho strife and to
prevent it8 extension, when the other states were directly
involved in tho actual dispute, and the whole industrial and
domestic system of the continent was deranged, when
internal tmde wa8 everywhere obstructed, and interstate
and foreign commerce impeded and imperilled, was it conceivable that the Commonwealth power at such a crisis was
at the caprice of the states, possibly of one against the will
of all the rest, to stand in danger of paralysis and defeat ?
He also pointed out that if the principle accepted by the
majority of the Court was sound, why should it be restricted
to state statutes? Why should the arbitrator be empowered
to disregard the common law, which was as much the law of
the state as the statute law ? And again, assuming that the
award of the Federal Court was a mere judgement, why
should it be held to be superior to the award of a State
Court ? It was not appellate, and it was not the interpretation or enforcement of any Commonwealth law. He was,
therefore, disposed to hold that the proposed award could
override any state law, but he agreed in any case that there
1

See 4 Cart. 712 ; 28 S. C. R. 609.
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was no inconsistency so far between the proposed award
and any state law up to the present moment, and that the
language of the Victorian Act No. 2241 was insufficient to
annihilate the federal power.
Higgins J. 1 reiterated the view which he had laid down in
the Federated Saw JYiill Employes case. It was clearly the
intention of the Federal Parliament that the order of the
Court should override any State Wages Board determination,
and the only question was whether that intention as expressed in ss. xxxv o£ the Federal Act was ultra vires. If the
Court had not that power it could not effectively settle
disputes. The Arbitration Court of New South Wales had
held that bootmakers were entitled to a minimum wage of
9s. a day, but could not award more than 8s. as Melbourne
manufacturers were only required to give 8s. Or again, in
one case employees were willing to have a dispute settled on
the basis of ordinary pay on Sundays if forty-eight hours in
the week were not exceeded, but the Victoria Wages Board
determination required that time and a half must be paid
for Sunday work. It appeared to him clear that a federal
award overrode any state law under clause v of the Constitution Act. It was true that an award was not an Act, but the
Act plus the award was a law just as in the case of Powell
v. Apollo Candle Company. 2 He pointed out that it was
admitted that a Wages Board determination was a law of the
state, and he could see no conceivable distinction between
it and the determination of the Arbitration Court. He
thought, too, the same result might follow under s. 2 of the
Colonial Laws Validity Act, for the Constitution gave power
to establish a Court of Arbitration, and the award was an
order or regulation made under the authority of the Constitution Act, which was an Imperial Act.
It was true that arbitration connoted subjection to the
existing laws, but only to such laws as bound the arbitrators,
-to laws which created them, not to state laws which had
nothing to do with them. In the Alabama Arbitration the
arbitrators expressly held that it was no answer on the part
1

10 C. L. R. 266, at pp. 331 seq.

• lO App. Cas. 282.
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of Great Britain that it had no power to take the steps, the
omission to take which was charged against it by the United
States Government. Moreover, the Arbitration Court had
a different function from ordinary Courts of law. It was
to prescribe rules of conduct between master and men, and
not to declare existing laws. It was admitted by all that the
Arbitration Court could override existing agreements and
existing state arbitration awards as distinct from Wages
Board determinations, and he could not see any ground on
which the distinction was drawn. The key of the situation
lay in the fact that no state law applied or could apply to
two-state disputes, and therefore the Arbitration Court
could not be bound by state laws. The power of the Court
was one to settle disputes, and only incidentally did it fix
labour conditions, but when it did so fix them it prevailed
over all state laws. He applied to the case the propositions
htid down by the Chief Justice in D'Emden v. Pedder,1 which
he quoted, and he insisted that tho doctrine which had been
enforced in that case, where the obstruction of federal action
was only trifling and theoretical, might much more confidently be invoked where the Court of Arbitration could not
effectively settle a dispute without being free to prescribe
a uniform system for employers and employees in states
whieh lmd differing labour laws.
This view he ~mpported by American cases and also by
Canadian eases, including the ease of Compagnie hydra'ulique
de St. J?ran;·ois v. Oonti,nental Heat and Light Oompany,2*where
it was laid down by the judicial committee that when a
given point of legislation was within the competence both of
the Parliament of Canada and of the Provincial Legislatures,
and both have legislated, the enactment of the Dominion
Parliament must prevail over that of the province.
On the other hand, he considered that the decision of the
Court was in substance correct, and that there was no incon·
sistency between the proposed award and the state board
awards and determinations. With regard to the Factories
and Shops Act of Victoria, No. 2241, he pointed out that
1

1 C. L. R. 91, at pp. 108, lOD.

" [1909] A. C. 194.
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the Act was open to serious objection, as interference with
existing litigation was most unusual and unprecedented,
a phrase which he would hardly have used if he had remembered recent legislation in Ontario.1 His view of the Act
was that no Act of any state could prejudice the rights of
the Federal Parliament and of the Federal Arbitration
Court under the Constitution.
The powers of the Commonwealth Court of Conciliation
and Arbitration were further considered in the case of The
King v. Commonwealth Court of Conciliation and Arbitratio-n,
ex parte Whybrow and Company. 2 The case is of particular
interest as several important collateral questions were
raised.
In that case an application had been made to the President
of the Court-Mr. Justice Higgins-by the Australian Boot
Trade Employes' Federation asking for· the intervention of
the Court in an alleged industrial dispute between the
federation and certain employers carrying on business a;,;
boot manufacturers in the States of New South Wale;,;,
Victoria, Queensland, and South Australia. He made au
award on certain points, and in accordance with the terms
of the Conciliation and Arbit1·ation Act, 1904, he exercised
the power of declaring his award to be a common rule for
the whole trade.
The employers, being unable to bring an appeal from the
award itself under the Act, which by s. 31 forbids an appeal,
applied for and obtained a rule nisi for a prohibition to
restrain the Court and the Boot Trade Employes' Federation
from further proceedings upon the order and award. They
claimed, among other things that the Act of 1904 was unconstitutional and beyond the powers of the Parliament of the
Commonwealth. On the other hand, it was objected on
behalf of the Boot Trade Employes that the High Court
had no power to issue prohibition against the Commonwealth
Court of Conciliation and Arbitration.
This objection to the jurisdiction of the Court was rejected
1
Of. 6 Edw. VII. c. 12; 7 Edw. VII. c. 15; 8 Edw. VII. c. 22;
9 Edw. VII. c. 19; above, pp. 745seq.
" (1910) 11 C. L. R. l.
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by all the four justices by whom the case was heard. The
point for the Employes' Federation was put in two ways.
In the first place, it was argued that a prohibition was
within the language of s. 31 of the Act of 1904, which enacted
that 'no award of the Court shall be challenged, appealed
against, reviewed, quashed or called in question in any other
Court on any account whatsoever'. Or as it was also put
under tho Constitution, s. 73, an appeal lay to the High
Court from every Federal Court unless otherwise enacted
by Parliament, and a,s an appeal had been denied by s. 31,
the jurisdiction of the Court was thus denied on any question
which could be raised by appeal. To this argument Griffith C.J. 1 pointed out as a complete answer that in the first
place in Clancy's case 2 the Court had decided on identical
words in the New South Wales Industrial Arbitration Act,
1901, that the enactment did not apply to cases in which
an inferior Court had exceeded its jurisdiction, and in the
second place, even if no appeal lay to the prohibiting Court
it did not follow that enforcement of the judgement might
uot be prohibited by a Court ha,ving jurisdiction to make
an order, and in the grea,t majority of cases of prohibition
tho prohibiting Court was not a Court of Appeal from the
Court prohibited.
The other ground of objection was tlmt the Court had no
origirml jurisdiction to gnwt prohibition to an inferior Federal
Uourt. To thiR the a,nswer wa,s-a,ccording to the Chief
Justieo-that s. 75 (v) conferred original jurisdiction upon
tho High Court in all matters in which a writ of mandamus
or prohibition or injunction was sought against an officer
of the Commonwealth. Prohibition did not lie ex;.cept to
persons exercising judicial or quasi-judicial functions, and it
could not be denied that the judge of the Arbitration Court
was an officer of the Commonwealth or that his functions
were judicial. Even if the words of s. 75 were ambiguous,
the necessity of such controlling power was so apparent that
the ambiguity should be resolved in favour of the power.
But in any case the Court clearly had jurisdiction under
1

ll C. L. R. 1, at pp. 20 seq.

z

l C. L. R. 181.
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the express words of s. 76 of the Constitution, which authorized Parliament to confer jurisdiction on the High Court
in- any matter arising under or involving the interpretation
of the Constitution or arising under any law made by Parliament, and s. 33 of the Judiciary Act, 1903, which authorized
the Court to make orders or direct the issue of writs requiring
any Court to abstain from the exercise of any federal jurisdiction which it did not possess.
Barton J. 1 concurred in the view of the Chief Justice on
this point. O'Connor J. 1 held that s. 71 of the Constitution, 2
which declares that the judicial power of the Commonwealth
shall be vested in the High Court of AustraJia, was sufficient
to confer upon the High Court the power to keep inferior
Courts of the Federal judicial system from exceeding their
jurisdiction. It was also given by s. 75 (v) which clearly
applied to judicial as well as to non-judicial officers. Moreover, s. 76 of the Constitution and s. 33 (b) of tlw J ttdiciary
Act gave the power, even had it not been given by the other
sections of the Constitution.
On the other hand, Isaacs J. 3 held that s. 75 (v) did not
confer the power in question. Prohibition to another Court
was not original but appellate jurisdiction. The power given
in s. 33 (b) of the Judiciary Act must be exercised within the
range of the original jurisdiction conferred, to which it was
expressly restrained, but he held that s. 31 of the Conciliation
and Arbitration Act, 1904, did not cover the entire field of
appellate jurisdiction as used in s. 73 of the Constitution.
'l'he expression appealed from in that section was used in
the sense of the correction of error in the course of adjudication, and not as including a denial of jurisdiction to adjudicate.
When the Legislature intended to_ take away entirely the
power of the superior Courts to keep subordinate tribunals
within the limits assigned, clear words were invariably used,
as in s. 52 of the New South Wales Industrial Disputes Act,
1908. 4 No such provision had been made in this case, and
1
3

t

2
ll C. L. R. I, at p. 33.
II C. L. R. 1, at pp. 40-2.
11 C. L. R. 1, at pp. 47-9.
Baxter v. New South Wales Clickers' Assodation, 10 C. L. R. 114.
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the form of words employed did not indicate that the Parlia~
mentary exception was intended to be as wide as the con~
stitutional grant, and consequently the power to prohibit
for want or excess of jurisdiction remained.
On the main question the opinion of the Chief Justice 1
was as follows. ~rho questions at issue were, in the first
place, that the constitution of the Court was not such as was
authorized by tho power given in the Constitution to make
laws with respect to conciliation and arbitration for the prevention and settlement of industrial disputes, and secondly,
that several provisions of tho Act itself, notably that relating
to the common rule, were not within the power granted,
and that those provisions wore so intimately bound up with
the rest of the Act that if they were eliminated the rest of
the Act would have a substantially different character, and
the whole Act was therefore invalid. In favour of the first
contention it was argued that the concept of arbitration as
it existed in 1900 presumed that (<t) the submission was
voluntary, (b) that at least some part of the tribunal was
chosen by the disputants themselves either directly or indirectly, (c) that the tribunal was not fettered by the ordinary formalities of legal procedure, and its functions were not
limited to determining exi::>ting rights but it could prescribe
rule::> of conduct for the future within tho limits of law,
and (d) tlmt the function of an arbitrator was a judicial
function t,o be exercised after hearing both sides. The Chief
Justice pointed out that in his opinion the list of statutes
which was mentioned by Isaacs J. did not permit of doubt
that the voluntary subm.ission and the choice of arbitrators
were not an essential part of the term ' arbitration ', the
words 'arbitrator' and '.arbitration' having been used by
the English Parliament to denote a tribunal with respect to
which the essential element of the concept was absolute discretionary power, only fettered by the limits of the dispute
submitted to arbitration and the law of the land. He therefore dismissed the first two parts of the first objection to
the validity of the Act. With regard to the latter two he
1

ll C. L. R. I, at pp. 22 seq. Sec also pp. 315-20.
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held that the proceedings must be of a judicial character and
that the arbitrator must not legislate. With regard to the
provisions of s. 38 of the Act relating to the common rule
which purported to authorize the Court to declare that any
conditions of employment determined by an award should
be a common rule of an industry, and of s. 39, which provided
that a state law or an award should yield to an award by
a Court, he pointed out that the second was ultm vires,1
and with regard to the first, while not deciding, as it was
unnecessary for the purposes of the case, he assumed that
the provisions objected to were ultra vires. But assuming
that these provisions were ultra vires, he still thought that
they were severable from the other provisions of the Act.
It had been contended on the strength of decisions of the
Supreme Court of the United States that if the Court, on
a consideration of the whole statute and rejecting the part
held to be ultra vires, were unable to say that the Legislature
would have adopted the rest without them, the whole statute
must be held invalid. But this test he thought inaccurate.
What a man would have done in a state of fact which never
existed was a matter of mere speculation, which a man could
not certainly answer for himself, much less for another.
The safer test was whether the statute with the invalid
portions omitted would be substantially a different law as
to the subject-matter dealt with by what remained from
what it would be with the omitted portions forming part
of it. On the whole he was unable to say that the Act,
with the alleged invalid provisions omitted, was substantially
so different a law as to what was left from what it would be
with those provisions included that the Court would by substantiating the validity of what was left be making a law
which the Parliament did not make. He proceeded, therefore, to uphold the validity of the determination in the
actual case, subject to certain qualifications which are not
material to the question at issue.
Barton J. 2 agreed that arbitration did not include a power
1

As decided in 10 C. L. R. 266.
" 11 C. L. R. l, at pp. 34 seq. See also pp. 320-5.
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to the arbitrator to regulate a particular trade. That would
be giving the tribunal a power to legislate which no torture
of words could twist into arbitration. The Arbitral Tribunal
must at any rate be judicial and not legislative. It could
not overpass the area of the dispute as to the subject-matter
or as to disputants, nor could the settlement be something
to which the disputants could not, if they would, agree.
If that which putported to be a settlement affected to bind
others than the disputants, the function performed by the
tribunal was not arbitration any more than such a decision
by a Court would be a judgement. He did not decide as
to s. 38 of the Act authorizing the declaration of the common
rule, but assuming its invalidity, he still held that the proviBions questioned did not affect the valid portion of the
Act, which therefore had due effect.
O'Connor J.1 also declined to pass an opinion on the
common rule provision on the ground that it was separable,
and he concurred in the judgement proposed by the Chief
Justice.
Isaacs J·. 2 showed that arbitration did not exclude a
possible choice of arbitrators, and he quoted a long series
of Imperial Acts 3 in favour of this contention, and he also
referred to the Ca,nadian Aet, No. 40, of the Revised Statutes
of 11-\8(5. He went in detrtil through the sections of the Act
which were alleged to be invalid, and showed that in most
cttses no reaJ question arose. On the other hand, the question
of the common rule did give rise to some difficulty. On the
one hand the provisions had the appearance at first sight
of regulations not necessarily dependent upon actual or
threatened disputes, and on the other hand they seemed
absolutely necessary to the effective application of the
remedy of conciliation and arbitration for the prevention
and settlement of disputes. The preventive jurisdiction
was certainly intended to be a real and substantial power
2
ll 0. L. R. I, at pp. 42 seq. See pp. 325-9.
11 C. L. R. 1, at pp. 49 seq.
3 & 4 Viet. c. 97 ; 5 & 6 Viet. c. 55 ; 26 & 27 Viet. c. 112 ; 31 & 32 0 ·
Viet. c. ll9; 37 & 38 Viet. c. 40; 45 & 46 Viet. c. 56; 51 & 52 Viet. c. 41 i
53 & 54 Viet. c. 70 ; 63 & 64 Viet. c. 59,
1

3
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(e) The Referenda of 1911
As the result of the unsatisfactory position as to the
powers of the Commonwealth Parliament the Labour
Government secured the passing through the Commonwealth
Parliament of two Bills which, had they been accepted at the
referendum on April 26; would have given to the Parliament
of the Commonwealth all necessary power to deal with
questions affecting trade and labour conditions.
It was proposed by the first Bill, the Constitution Alteration
(Legislative Powers) Bill, 1910, to amends. 51 of the Constitution by omitting from paragraph (i) the words 'with other
countries and among the states ', thus giving to the Parliament full power to deal with trade and commerce throughout,
the Commonwealth, and by inserting as a new paragraph xx,
in plttce of the old paragraph which ran ' Foreign corporations, and trading or financial corporations formed within
the limits of the Commonwealth', the new clauses already
cited which extend the powers of the Parliament as to (a) the
creation, dissolution, regulation, and control of Commonwealth corporations ; and as to state and foreign corporations.1
The old paragraph xxxv of s. 51 of the Constitution was to
be altered by omitting the words ' Conciliation and Arbitration for the prevention and settlement of industrial disputes
extending beyond the limits of any one state ', and ins~rting
in their place the words ' Labour and employment including
(a) the wages and conditions of labour and employment in
any trade, industry, or calling, and (b) the prevention and
settlement of industrial disputes, including disputes in
Vine, Fruit, anrl Vegetable Protection Act, 1885 (No. :345). Of. also
the Tasmania Act No. 5 of 1909 regttrding potatoes. Cf. also the dispute
against the federal regulation limiting the weight of corn sacks, Victoria
Parl. Pap., 1908, No. 21, p. vii.
1
See especially Parliamentary Debates, 1910, pp. 4676 seq., 4801 seq.,
4912 seq., 5014 seq., 5185 seq., 5294 seq., 5395 seq., 6170 se<J.. For a criti. cism, cf. Turner, Australian Commonwealth, pp. 297 seq. The Australian
newspapers from March to April are full of discussions regarding the
Bills. Of. Keith, Journ. Soc. Camp. Leg., xii. 119, 120.
1279•2
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relation to employment on or about railways the property
of any states '.1 Moreover, as noted above, a further paragraph was to be added to s. 51 empowering the Commonwealth
to legislate in respect of combinations and monopolies in
relation to the production and manufacture or supply of
goods and services.
The second Bill empowered the Commonwealth to make
laws for carrying on an industry or business by or under the
control of the Commonwealth and to acquire for that purpose
on just terms any property used in connexion with the
industry or business, provided that each House of the
Parliament in the same session had by resolution declared
that the industry or business of producing, manufacturing,
or supplying any specified goods, or of supplying any
specified services, was the subject of a monopoly. 2
The question what use would be made of this great power
naturally aroused much interest in Australia, and the
Acting Premier, Mr. Hughes, 3 issued to the press on December 9 a memorandum which he had addressed to the States
Premiers regarding the scope of Federal legislation under the
new constitutional powers to be given to the Commonwealth.
He anticipated that the legislation passed would include
1
.In addition J,o tho cn~es involving questions of state rights may
be nwntioned, R. v. Cornmonwmlth Court of Conciliation and Arbitration,
ex part~? Hrohen lUll Proprictnry Co. Ltd., (lUO!.l) 8 C. L. R. 419; .Jumbunna
Coal J1fine No Linl!ilJ:ty v. Victorian OoaJ .Miners' Association, 6 C. L: R.
:lOU ; Colliery EmployM /l'ederation r~f the Northern District, N. S. W. v.
Brown, 3 C. L. R. 255; Master Retailers' .4ssociation of N. S. W. v. Shop
Assistants' Union of N. S. W., 2 C. L. R. 94.
2
See Parliamentary Debates, HllO, pp. 5415 seq., 5485 seq., 5614, 6184.
3
The Labour party in South Australia unreservedly threw in its lot
with the Federal Labour party on this referendum (see a criticism by
Mr. Peake in the Regi~ster, January 9, 1911). The Labour party in Western
Australia and in New South Wales was less elear in its approval, but
the refusal of the party in New South Wales to allow discussion though
pressed by Mr. Wade, indicates its attitude adequately. The 'Liberal'
party in the state carried on a propaganda for the opposition to the
referenda, and this plan was adopted by the Liberals in Victoria, Queensland, Tasmania, South and Western Australia. The Age threw its influence
against labour.
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legislation to enforce the new protection policy, and suph
amendments of industrial legislation as might be necessary
for the prevention and settlement of industrial disputes and
to secure a fair and reasonable wage for all classes of workers
where those matters had been only partially s~cured or
altogether neglected by state legislation. Any necessary
legislation to deal with trusts and combines would be passed
when required to cope adequately with them. But the
greater part of the state laws would not be affected at all;
it was not the intention of the Commonwealth to trespass
upon the domain of the states, but to operate effectively in
a sphere in which the states could not by reason of geographical limitations and circumstances operate effectively and
unaided. Steps would be taken to supplement states wages
boards and states tribunals, but not to supersede them. The
states would still retain great and important powers, including land and settlement, development, and protection
of natural resources, roads, forests, mines, water conservation
and irrigation, education, public health, social relations,
criminal law generally, civil law generally, contracts, torts,
real and personal property, &c., liquor and licensing, state
constitution and government, municipal and local government, state railways, state works and undertakings, state
taxation, state insurance, state banking, administration of
justice and legal procedure, police, &c.
As against the bold decision to alter the Constitution may
be set the scheme agreed upon in 1909 1 by the State Premiers
and the Deakin-Cook administration. The plan then was
by legislative action of the state under s. 51 (xxxvii) to allow
industrial disputes which could not be settled by state action
to be referred to an Inter-state Commission on the motion of
a State Court if it found that it was not possible for state
tribunals to settle matters because of unequal conditions of
1 Commonwealth Parl. Pap., 1909, No. 50; Harrison Moore, op. cit.,
pp. 619-21. The nature of the legislation neces~ary both to amend the
Constitution and carry out the purpose of the amendment is indicated in
Mr. Glynn's memorandum of August 1909, published in Parl. Pap., 1910,
No. 51, pp. 7, 8.
X2
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labour in other states, the special offender being Tasmania,
which, however, in 1910 reformed, by passing a Wages Board
Act, a Workers' Compensation Act, and a Factories Act of
the usual type. The scheme was more or less attractive,
but went out with its authors' defeat.
An appeal was made to the electors by Mr. Deakin as the
chief mover in the scheme of 1909, in a letter dated December l, 1910, in which he argued that the arrangements
propot>cd went far beyond what is necessary. He thought
tha,t public opinion was now ripe for bringing trusts, combineR, and corporations under the law, and harmonizing
competitive industrial conditions throughout the Commonwealth. 1'hc proposed arrangements, he stated, destroyed
the federal principle, and defeated the development of local
self-government ; they were vague and indefinite and
theoretical and Rpeculative. He criticized the combination
of so many different points in the Legislative Powers Bill
which rendered it difficult for the electors to pronounce a free
vote. Endless litigation and friction would be caused; the
Commonwealth could cut down the revenue of the railway
system without accepting responsibility, or increase their
annual working cost without responsibility. The result of the
Commonwealth rwtion would produce a wooden uniformity
incompa,tiblc with the interests of the Commonwealth.
The need of the increase of the powers of the Commonwealth wail in the opinion of the Labour party 1 increased
by the decision delivered in the latter part of December 1910
by the High Court with regard to the powers of the Commonwealth as to regulating the coasting trade.
(.f) The Coasting Trade
The question of the legislative authority with regard to
coasting trade was considered by the High Court of the
Commonwealth in the case of the Seamen's Compensation
Act of 1909. In the case in question, decided in December
1910-SS. Kalibia v. Wilson 2-the vessel was chartered to
1
2

See e.g. Sydney B'u,Uetin, March 30, 1911.
Keith, Journ. Soc. Comp. Leg., xii. 116 seq.
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carry cargo from New York to Australian ports, which under
the charter were to be Adelaide, Melbourne, Sydney, and
Brisbane. No other trading was contemplated by the
charter, but as a mere matter of courtesy a small package
(7 lb. in weight) which had been part of the cargo of another
ship, and had been inadvertently left behind at Adelaide,
was carried by the captain to Brisbane. No charge was
made, no bill of lading or shipping note was signed, and the
package was not entered in the ship's manifest. The respondent shipped at Sydney as a seaman for the voyage to
Brisbane and back, and was injured by an accident before
the. ship reached Brisbane, where he was discharged. It
was sought by the respondent to have the ship detained
under the power conferred by s. 13 of the Act, which provides
that jf it is alleged that the owner of a ship actually wit,hin
the territorial waters of Australia is liable as such to pay
compensation under the Act, a Justice of the High Court or
a Judge of the Supreme Court may issue an order for detention of the ship until security has been given for payment
of compensation. By s. 4 of the Act it was made to apply
to the employment of seamen engaged in the coasting trade,
and a ship was to be deemed to be engaged in the coasting
trade 'if she takes on board passengers or cargo at any port
in a state . . . to be carried to and landed and delivered at
any port in the same state ... or another state '.
Mr. Justice Street made an order for the detention of the
vessel, and Mr. Justice Gordon refused to discharge the
order, and from this order an appeal was brought on two
grounds: (1) that upon the undisputed facts the Act did not
apply to the ship in question, and (2) that the Act was not
within the powers of the Parliament of the Commonwealth.
The Court held that the first ground for appeal was clearly
justifiable. It was laid down that as a general rule a ship
could not become engaged in the coasting trade without the
knowledge and volition of the owner or of some person for
whose acts he was responsible~ There was nothing to suggest
that the chief officer or the master who offered no objection
had any authority on behalf of the owners to engage the ship

870 THE FEDERATIONS AND THE UNION

[PART IV

in the coasting trade even if the isolated transaction were
otherwise within the words of the section. The words
' taken on board ' and ' to be carried ' imported a contract
of carriage made on behalf of the ship, and did not include
a promise made by a passenger or any other person not
authorized to bind the owner to carry on board the ship
goods as to which the owner did not incur any responsibility.
The Court, although they considered that the matter ~ould
be disposed of on that ground, decided, as the Commonwealth
had intervened by permission, to give a decision on the
general question of the validity of the Act. Two objections
were made to its validity. First, that provisions for compensation to seamen could not under any circumstances fall
under the trade and commerce power of s. 51 of the Constitution; second, that if they did the particular Act was invalid for
another reason. The first question the Court declined to
deal with on the ground that it was abstract, but the second
question they dealt with in detail. S. 4, subsection 1, provided that the Act applied in relation to the employment of
seamen (n) on any ship registered in the Commonwealth
when engaged in the coasting trade, and (b) on any ship
(whether British or foreign) engaged in the coasting trade
if the seamen had been shipped under articles of agreement
entered into in Australia.
lt appeared, therefore, that the law applied to all trade
between different Australian ports, and not merely to trade
between ports of different states ; if there were any doubt
about this as regards subsection l it was made clear by the
terms of subsection 2, which expressly declares that a ship is
to be deemed to be engaged in the coasting trade if she takes
on board passengers or cargo at one port in a state to be
carried to and landed at another port in the same state.
Now it was not open to argument that the power to make
laws with respect to trade and commerce with other countries
and among the states given by the Constitution extended
to authorize the Parliament to legislate with respect to the
internal trade of a state. It followed that .the provisions
of s. 4 of the Act went beyond the powers of the Parliament
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so far as they purported to regulate purely internal coasting
trade, and were to that extent invalid. Then the Court
considered whether the valid provisions could be separated
from the invalid provisions, and they laid down, as in the
Railway Servants' case 1 and the Bootmakers' cast),2 the
principle that when in the attempted exercise of a power o£
limited extension an Act is passed- which in its terms extends
beyond the prescribed limits, the whole Act was invalid
unless the invalid part was plainly severable from the valid.
They held that in this case to interpret the law as referring
only to inter-state trade would be to create a new law, and
not to carry out the intended law. When the Legislature
assumed jurisdiction over a whole class of ships, over some
of which it had and over others it had not jurisdiction in
point of law, and plainly asserted its intention to place them
on the same footing, the Court would be making a new law
if it gave effect to the statute as a law intended to apply to
part only of the class. The Court therefore held that the
whole Act was invalid, and reversed the decision of the
Court below. 3
It is important to note that the decision evidently treats
the powers to deal with navigation as referring only to
navigation between the states, and therefore that the
Parliament of the Commonwealth has no power to deal with
merchant shipping except in so far as shipping between the
various states is concerned. Unless and until, therefore, the
federal constitution is in some way amended it will be impossible for the Parliament of the Commonwealth to pass
any really effective merchant-shipping legislation.
It cannot be a matter for legitimate regret that the
ambiguities latent in the power of State Parliaments under
s. 51 (i) should disappear. In the United States the question
has caused perpetual difficulty and inconvenience, and no
one need desire to see perpetuated in Australia that conflict
4 C. L. R. 488.
11 C. L. R. 1. Cf. Harrison Moore, op. cit., pp. 388 seq.
• They dismissed summarily the argument that the Court had admiralty
jurisdiction.
1

2
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of law with monopolies and trusts which is clearly favoured
by the vagueness of the powers of Congress. 1

(g) The Result of the Referenda
By March the newspapers of the Commonwealth revealed
doubt as to the possibility of the referenda becoming law.
With a rare unanimity the ordinary press was opposed to the
changes in the Constitution, and naturally this told in a
country where papers are unquestionably powerful. A
marked split developed itself in the Labour party of New
South Wales when Mr. Holman declared against so wholesale
a taking over of the powers of states, but was reduced to
silence by the decision of the party as a whole. Whatever
the causes, the result was the decisive defeat of the proposals,
by largo majorities in every state save Western Australia.
The contrast with the results of the general election of 1910
is instructive.
The last general election in the Commonwealth was held
on April13, 1910. 2 There was an election for eighteen members of the Senate, that is half of that body, who retire
every three years. As each of the six states is one constituency for the election, and each elector has three votes,
and there was a good deal of cross voting, it is difficult to
give figures exactly.
The electorate consisted of 2,258,482 persons ; 62·16 per
cent. voted ; the aggregate number of votes cast for the
Government, whieh carried the whole eighteen seats, was
2,021,092; the total number of votes cast for other candidates was 1,922,414, giving an aggregate majority of 98,678.
In the case of the House of Representatives, 71 out of 75
seats were contested. The available electorate was 2,148,969;
62·80 per cent. of the electorate voted. The aggregate vote
cast for labour members was approximately 672,000, that
against 624,000, leaving a.n aggregate majority of 48,000
votes.
1

Cf. Harrison Moore, op. cit., pp. 549-60; Quick and Garran, op. cit.,
pp. 515-49.
• See Parl. Pap., 1910, No. 1.
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The two Bills for the alteration of the Constitution were
passed in the session of 1910 by the following majorities:
(1) 'f'he Legislath1e Powers Bill.
House of Representatives
Senate

Second Reading
Third Reading
Second Reading
Third Reading

39--25 1
41-19
18-9
22-13.

Second Reading
Third Reading
Second Reading
Third Reading

40-21
38-20
20---8
24-12.

(2) Taking over of monopolies.

House of Representatives
Senate

For the referenda the electorate was approximately the
same as in the previous case. The result of the polling was,
for the Legislative Powers Bill (which gave the Commonwealth full power over company law, trade and commerce,
and the control as contrasted with the nationalization of
monopolies) 483,356, against 742,704, giving a majority
against of 259,348 votes. 2 In the case of the Bill for the
nationalization of monopolies the figures were 488,668 for,
736,392 against, giving a majority against of 247,724 votes. 3
There is no doubt that the position is extraordinary, because the elections of 1910 distinctly turned in great measure
on the issue-whether the Commonwealth Parliament should
take powers directly by amendment of the Constitution to
deal with trade or commerce, or whether the plan advocated
by Mr. Deakin and Mr. Cook of obtaining certain definite
limited authority by the consent of and the legislation of
the states should be adopted.
Before the referenda in March, Mr. Fisher, the Prime
Minister, and since the referenda, Mr. Hughes, the Attorney1

Amendment of principle defeated by this vote.
The exact figures are, spoiled papers 20,869; totals for and against,
New South Wales 135,968 and 240,605, Victoria 170,288 and 270,390,
Queensland 69,552 and 89,420, South Australia 50,358 and 81,904, Western
Australia 33,043 and 27,185, Tasmania 24,147 and 33,200.
• The exact figures are, spoiled papers 21,854; totals for and against,
New South Wales 138,237 and 238,177, Victoria 171,453 and 268,743,
Queensland 70,259 and 88,472, South Australia 50,835 and 81,479, Western
Australia 33,592 and 26,561, Tasmania 24,292 and 32,960.
2
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General in Australia, and Mr. Fisher, explained that the
matter would again be brought before the people at referenda,
probably at the next general election, which would secure
party feeling and a larger vote, and that the Government
would not of course resign, as it had a majority of about 12
out of 36 members of the Senate, and commanded the support of about 44 of the 75 members of the House of Representatives. Yet the majority against its proposals was
about four times the majority for the party in the elections
of 1910. The view held by the advocates of the reform was
in the main that people had not realized the need of such
large reforms, and required education. Stress must also be
laid on the complications of the referenda, th~ active exertions
of so many able politicians against it, and their unwonted
unanimity, and the lack of party enthusiasm in voting on
an issue separa,tely from the voting for persons. It is now
contemplated to solve, if possible, the question by a voluntary
grant of power by the states.
§ 6.

JUDICIARY 1

'!'he powers confened upon the High Court of the Commonwealth by the Constitution are as follows, their exercise being
regulated by the Judiciary Act, 1903-10, defining and explaining the general terms of the grant in the Constitution. The
High Court is the outcome of a long struggle ; as early as
1849 the tentative Reheme of federation contemplated a High
Court, but tho Act of 1885 did not provide for one. In 1870
the question wa::; discuRsed as the outcome of a Commission
in Victoria, but the Imperial Government was not assured
of the need of any ehange.2 Naturally it appeared at the
Sydney Convention of 1891, and was adopted in 1900.
Cf. Clark, up. cit., pp. 153-84, who draws a distinction between the
position of the High Comt as the appeal court from the states, a jurisdiction
which the Parliament cannot confer on any other court, and as the
depositary of the judicial power, which subject to the terms of the Constitution can be divided among several courts; see for the appellate federal
jurisdiction, Ah Yick v. Lehmert, 2 C. L. R. 573.
2
Quick and Garran, op. cit., pp. 735 seq. For the objections of
Mt·, Justice Richmond of New Zealand and Mr. Justice Clark's reply, see
Part. Pap., C. 6466, pp. cxliv seq.
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CHAPTER III
THE JUDICATURE

71. The judicial power of the Commonwealth shall be
vested in a Federal Supreme Court, to be called the High
Court of Australia, and in such other Federal Courts as the
Parliament creates, and in such other Courts as it invests with
federal jurisdiction. The High Court shall consist of a Chief
Justice, and so many other Justices, not less than two, as
the Parliament prescribes.
73. The High Court shall have jurisdiction, with such
exceptions and subject to such regulations as the Parliament
prescribes, to hear and determine appeals from all judgements,
decrees, orders, and sentences(i) Of any Justice or Justices exercising the original
jurisdiction of the High Court ;
(ii) Of any other federal Court, or Court exercising federal
jurisdiction ; or of the Supreme Court of any state, or of
any other Court of any state from which at the establishment of the Commonwealth an appeal lies to the Queen in
Council;
(iii) Of the Inter-State Commission, but as to questions of
law only ;-and the judgement of the High Court in all such
cases shall be final and conclusive.
But no exception or regulation prescribed by the Parliament shall prevent the High Court from hearing and determining any appeal from the Supreme Court of a state in any
matter in which at the establishment of the Commonwealth
an appeal lies from such Supreme Court to the Queen in
Council.
Until the Parliament otherwise provides, the conditions
of and restrictions on appeals to the Queen in Council from
the Supreme Courts of the several states shall be applicable
to appeals from them to the High Court.
75. In all matters(i) Arising under any treaty; .,
(ii) Affecting consuls or other representatives of other
countries;
(iii) In which the Commonwealth, or a person suing or
being sued on behalf of the Commonwealth, is a party
(provision is made for such suits by the Claims against the
Government Act, 1902, and part ix of the Judiciary Act,
1903);
(iv) Between states, or between residents of different states,
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or between a state and a resident of another state 1 (for the
latter class of cases provision is made in New South Wales
by an Act of 1897, in Victoria in 1890, in Queensland in 1866,
in South Australia by Act No. 6 of 1853, in Tasmania in 1891,
and in V\restern Australia in 1898; and also a petition of
right lies at common law) ;
(v) In which a writ of mandamus or prohibition or an
injunction is sought against an officer of the Commonwealth; 2
the High Court shall have original jurisdiction.
76. The Parliament may make laws conferring original
jurisdiction on the High Court in any matter(i) Arising under this Constitution, or involving its interpretation;
(ii) Arising under any laws made by the Parliament ; 3
(iii) Of admiralty and maritime jurisdiction; 4
(iv) Hclating to the same subject-matter claimed under
the laws of different states. 4
77. With respect to any of the matters mentioned in the
last two sections the Parliament may make laws(i) Defining the j urisdietion of any Federal Court other
than the High Court ;
(ii) Defining the extent to which the jurisdiction of any
Federal Court shall be exclusive of that which belongs to or
is inver:;ted in the Courts of the states;
(iii) Invcr:>tinganyCourt of a state with federal jurisdiction. 3
78. The Parliament may make laws conferring rights to
proceed against the Commonwealth or a state in respect of
matters within the limits of the judicial power. 5 (This power
is of very doubtful extent, but it probably does not go
beyond conferring rights against the states in matters which
are within the powers of legislation by the Parliament.)
80. The trial on indictment of any offence against any law
of tho Commonwealth shall be by jury, and every such trial
1
For this, cf. Clark, op. cit., pp. 167-73. The case of states at conflict
is seen in the case of boundaries between Victoria and South Australia
decided May 22, 1911 (cf. Rhode Island v. Massach~~setts, 12 Pet. 657),
perhaps Victoria v. New South Wales and a case on the Murray river
may be so decided (cf. Clark, pp. 10:3-17 ; Quick and Garran, pp. 88:3 seq.)
if the agreement between the States is not ratified by the Parliaments.
2
Cf. l l C. L. R. I, at pp. 20-2, 33, 40-2, 46-9.
" This has been done by all the important Acts, Defence, Copyright,
Patents, Customs, Excise, Posts and Telegraphs, &c.
• Not yet acted upon. Cf. Quick and Garran, op. cit., pp. 797 seq.
5
See Act No. 21 of 1902, and now the J1Uliciary Act, 1903. Harrison
Moore, op. cit., p. 498.
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shall be held in the state where the offence was committed,
and if the offence was not committed within any state the
trial shall be held at such place or places as the Parliament
prescribes. 1
These powers are thus laid down in the Act of 1903.
PART IV.-ORIGINAL JuRISDICTION oF THE HIGH CouRT

Extent of J·ur·isdiction
30. In addition to the matters in which original jurisdic-

tion is conferred on the High Court by the Constitution, the
High Court shall have original jurisdiction in all matters
arising under the Constitution or involving its interpretation. 2
33. (1) The High Court may make orders or direct the
issue of writs(a) commanding the performance by any Court invested
with federal jurisdiction, of any duty relating to the exercise
of its federal jurisdiction ; or
(b) requiring any Court to abstain from the exercise of
any federal jurisdiction which it does not possess; or
(c) commanding the performance of any duty by any
person holding office under the Commonwealth ; or
(d) removing from office any person wrongfully claiming
to hold any office under the Commonwealth ; or
(e) of mandamus; or
(j) of habeas corpus.
(2) This section shall not be taken to limit by implication
the power of the High Court to make any order or direct the
issue of any writ.
PART V.-APPELLATE JuRISDICTION OF THE HIGH CouR'r

Appeals
34. The High Court shall, except as provided by this Act,
have jurisdiction to hear and determine appeals from all
judgements whatsoever of any Justice or Justices, exercising
the original jurisdiction of the High Court whether in Court
or Chambers.
Judiciary Act, 1903, s. 60.
For such a case, see Baxter v. Commissioners of Ta:cation, N. S. W.,
4 C. L. R. 1087. In Miller v. HaweiB, 5 C. L. R. 89, it was held that
an inferior State Court acts in its federal jurisdiction only when it decides
in cases on a federal question ; if it decides it on some other point, then,
whether or not it has decided the federal question correctly, the High Court
cannot hear an appeal direct.
1

2
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35. (1) The appellate jurisdiction of the High Court with
respect to judgements of the Supreme Court of a state, or of
any other Court of a state from which at the establishment
of the Commonwealth an appeal lay to the Queen in Council,
shall extend to the following judgements whether given or
pronounced in the exercise of federal jurisdiction or other:.
wise and to no others, namely :
(a) Every judgement, whether final or interlocutory,
which.
( 1) is given or pronounced for or in respect of any
sum or matter at issue amounting to or of the value of Three
hundred pounds; 1 or
(2) involves directly or indirectly any claim, demand,
or question, to or respecting any property or any civil right
amounting to or of the value of Three hundred pounds ; 2 or
(3) affects the status of any person under the laws
relating to aliens, marriage, divorce, bankruptcy, or insolvency ;-but so that an appeal may not be brought from
an interlocutory judgment except by leave of the Supreme
Court or the High Court(b) Any judgement, whether final or interlocutory, and
whether in a civil or criminal matter, with respect to
which the High Court thinks fit to give special leave to
appeal;
(c) Any judgement of the Supreme Court of a State given
or pronounced in the exercise of federal jurisdiction in a
matter pending in the High Court ;-including respectively
every or any Huch judgement which has been given or
made before the commencement of this Act, and as to
which(1) leave to appeal to the King in Council might at
the commencement of this Act be granted by the Court
appealed from ; or
(2) leave to appeal to the King in Council has before
the commencement of this Act been granted by the Court
appealed from, and up to the commencement of this Act the
conditions of appeal have been complied with within the
periods limited ; or
(3) a petition for special leave to appeal to the King
in Council has been lodged and is pending at the commencement of this Act.
1
In all the new Orders in Council issued in 1909, 1910 and 1911 for the
Australian States the limit iR £500 (as in the old orders of 1850 and 1860),
save fur Tasmania, where it is accidentally £1,000, as in the order of 1851.
2
In the case of the Order in Council £500 for Tasmania also.
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(2) It shall not be necessary in any case, in order to appeal
from a judgement of the Court of a state to the High Court,
to obtain the leave of the Court appealed from. 1
PART VI.-EXCLUSIVE AND INVESTED JURISDICTION

38. The jurisdiction of the High Court shall be exclusive
of the jurisdiction of the several Courts of the states in the
following matters : (a) Matters arising directly under any treaty; 2
(b) Suits between states, or between persons suing or
being sued on behalf of different states, or between a state
and a person suing or being sued on behalf of another state ; 3
(c) Suits by the Commonwealth, or any person suing on
behalf of the Commonwealth, against a state, or any person
being sued on behalf of a state ;
(d) Suits by a state, or any person suing on behalf of a
state, against the Commonwealth or any person being sued on
behalf of the Commonwealth ;
(e) Matters in which a writ of mandamus or prohibition is
sought against an officer of the Commonwealth or a federal
Court.'1
39. (1) The jurisdiction of the High Court in matters not
mentioned in the last preceding section shall be exclusive of
1

Under the Orders in Council the Court itself can in any case give
permission to appeal if it thinks fit. The State Parliaments cannot define
the conditions of appeal to the High Court as proposed in the New South
Wales Criminal Appeal Bill, 1911 ; see Deba:tes, 1911, p. 1384.
= Cf. the older cases, ex parte ~"41arks, 15 N. S. W. L. R. 179 ; ex parte
Rouanet, ibid., 269; National Starch ~~fanufacturing Co. v. JJfunn's Patent
Maizena Co., 13 N. S. W. L. R. Eq. 101, at p. 116; Quick and Garran,
· op. cit., p. 770.
3
The Crown in each state and in the Commonwealth becomes directly
amenable to the Court, a curious result of federation, but clearly desirable;
but there is no new genus of jurisdiction in reality created, cf. Penn v.
Baltimore, 1 Ves. Sen. 444. The cases could all have been dealt with by
the King in Council or the Courts. The Supreme Court of Canada has
no such power save by concurrent dominion and provincial legislation.
Cf. Enever v. The King, (1906) 3 C. L. R. 969; Baume v. 'l'he Commonwealth, 4 C. L. R. 97 ; Sargood Bros. v. The Commonwmlth, Il C. L. R.
258, at pp. 309, 310 per Higgins J.; Harrison Moore, op. cit., pp. 417--21,
491 seq.
• This was so held in ex parte Goldring, (1903) 3 S. R. (N. S. W.) 260;
see also Ah Sheung v. Lindberg, (1906) V. L. R. 323, at p. 326; Harrison
Moore, op. cit., pp. 400 seq.
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the jurisdiction of the several Courts of the states, except as
provided in this section.
(2) The several Courts of the states shall within the limits
of their several jurisdictions, whether such limits are as to
locality, subject-matter, or otherwise, be invested with
federal jurisdiction, in all matters in which the High Court
has original jurisdiction or in which original jurisdiction can
be conferred upon it, except as provided in the last preceding
section, and subject to the following conditions and restric~ ,
tions : (a) ]~very decision of the Supreme Court of a state, or any
other court of a state from which at the establishment of the
Commonwealth an appeal lay to the Queen in Council, shall
be final and conclusive except so far as an appeal may be
brought to tho High Court.·
(b) Wherever an appealli~s from a decision of any Court
or ,Judge of a state to the Supreme Court of the state, an
appeal from the decision may be brought to the High Court.
(c) The High Court may grant special leave to appeal to
the High Court from any decision of any Court or Judge
of a state notwithstanding that the law of the state may
prohibit any appeal from such Court or Judge ..
(d) The federal jurisdiction of a Court of summary jurisdietion of a state shall not be judicially exercised except by
a Stipendiary or Poliee or Special Magistrate, or some
Magi:;;trate of the state who is specially authorized by the
Governor-General to exercise such jurisdiction.
Severa,! questions havc been raised as to the effect of these
provisiOns. In the first place, it was decided by the High
Court in the case of Parkin v . .James 1 that the provisions in
s. 73 (ii) eannot be interpreted to refer only to appeals from the·
full Courts of the states ; from these Courts, as a rule, it is
that appeals lie to the Queen in Council by right, but the High
Court decided that they could entertain any appeal from
any Court which was in effect the Supreme Court, whether it
was exercising its jurisdiction through one or more judges:
This decision, which is no doubt sound in law, was very inconvenient, for it leaves it open to every suitor to go straight
from one judge to the High Court, whereas the intention of
the framers of the Act was no doubt not to bring about this
i 2 C. L. R. 315, foreshadowed by Quick and Garran, op. cit., p. 742, and
accepted by the Privy Council in Blake v. Bayne, [1908] .A. C. 371.
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result, but merely to enable the taking of appeals to the High
Court instead of taking them to the Privy Council. Moreover, in addition to placing the High Court in a somewhat
undignified position, it has taken away much of the work of
the Supreme Courts, and has also deprived the High Court
of the .advantage of the reasoned considerations of the
Supreme Courts on which to found its judgements. Nor
can it be doubted that the Judicial Committee will be less
reluctant to upset a judgement which has nothing more solid
behind it than very possibly the much diverging views of a
single judge of a Supreme Court and the Justices of the High
Court.
In the course of the judgement in that case the High
Court had occasion, as part of the grounds of decision, to
hold that the term in (ii) 'from which at the establish'ment of the Commonwealth an appeal lies to the Queen in
.Council' does not mean that an appeal must have lain of
right. This conclusion was indeed inevitable, because there
existed a final Court of Appeal in South Australia created
by a local Act of 1837 (7 Will. IV. No. 5), and strengthened
in 1861 (24: & 25 Viet. No. 5), which is still the ultimate
Court of Appeal in the state, though it is no longer used,
its continuance having been due to the fact that the then
Chief Justice Boothby 1 was excessively unpopular from his
declaring a large number of Colonial laws invalid. But the
result is very inconvenient, for thus every Court can claim,
as the Judiciary Act now stands, that appeals can go direct
to the High Court from it, since it is absolutely certain that
an appeal lay by special leave from any Court in the
dominions to the Crown in Council. In the Kamarooka GoldMining Co. v. Kerr 2 there was an attempt made to go direct
to the High Court from the Court of Mines in Victoria, but
the High Court refused, saying that in the case in question
Cf. Parl. Pap., August 1862. See the Acts 7 Will. IV. No. 5; No. 31
of 1855-6, s. 14; and 24 & 25 Viet. No. 5.
2
(1908) 6 C. L. R. 255. Contrast Quick and Ga1-ran, op. cit., p. 739.
For a simi1ar court (the Governor in Council with the Chief Justice) as
the only appeal court on divorce in Western Australia, see 27 Viet.
No. 19; 'I'hompson v. Thompson and Hutchins, 11 W. A. L. R. 137.
1
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it was not necessary to determine the question as to how
far such an appeal lay, but that there was an appeal to the
Supreme Court of Victoria, and that the appellants should
go there first of all. The decision was obviously a wise one,
else the High Court would cease to be able to perform its
functions at all, being obstructed with all sorts of appeals
before they have been sifted out and reduced to order by
consideration by a Supreme Court.
It will be seen that the J~tdiciary Act endeavours to treat
the whole creation of federal jurisdiction as a new thing, and
to remove it from the ordinary category of business before
the State Court, by vesting it in that Court by a Commonwealth Act. There seems to be no legitimate ground of
objection to these provisions: it is clear that before they
were passed the State Courts could and did properly deal
with cases involving federal questions, since the Constitution
is by s. 5 of the covering Act binding upon them, and they
might easily have to interpret its clauses. But after the Act
the jurisdiction was not state jurisdiction, and if that were
the view of Hodges J. in the case of Webb v. Outtrim 1 before
the Supreme Court of Victoria it cannot be defended. There
is certainly adequate authority in the Commonwealth Constitution for the Parliament to remove all federal jurisdiction
from a Supremo Court and revest it with such jurisdiction
as a Federal Court. But a different principle applies to the.
further doctrine laid down by the High Court,2 that in the
exercise of such jurisdiction it could exclude a right of appeal
save by special leave to the Privy Council. It was not
contended on behalf of the High Court that the Parliament
could create a subordinate Court and bar an appeal to the
Privy Council by special leave, and it was argued that they
had not attempted to do so, but had merely provided that
there should be no appeal without special leave. But this
view was clearly not that adopted by the Privy Council,3
1
(1905) V. L. R. 463. Contrast Clark, op. cit., p. 160.
• Hannah v. Dalgarno, l C. L. R. l, at p. lO ; Baxter v. Commissioners of
Taxation, N. S. W., 4 C. L. R. 1087, at pp. 1138, 1139, Higgins J. dissenting, at pp. 1162, ll63.
• [1907] A. C. 81. Cf. Harrison Moore, op. cit., p. 231.
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which evidently held that though the jurisdiction conferred
was federal, and the authority federal, the fact could make
no difference to the terms of the Orders in Council granting
the right to appeal on certain conditions. The view of the
High Court was somewhat later voiced again by Mr. Deakin
in 1910 in a dispatch to the Secretary of State,! in which he
suggested that the Orders in Council regulating appeals to
the High Courts of the states should only deal with nonfederal jurisdiction. The Colonial Office in a letter to the
Privy Council Office pointed out that this would be contrary
to the decision of the Privy Council in Webb v. Outtrim, and
Orders in Council have already been issued for all the States
which make no difference in the character of the jurisdiction
to which the Orders apply.
In another form the same question crops up in connexion
with the problem of the provision in the Constitution which
prevents the High Court being deprived by the Parliament of its power to hear any case from which an appeal
lay from a Supreme Court to the Queen in Council at the
time of the passing of the Act of 1900. It was suggested in
the judgement of the High Court in Hannah v. Dalgarno, 2
that if the federal jurisdiction conferred by the Federal
Parliament were a new jurisdiction, then an appeal would
not have lain at the establishment of the Commonwealth,
and therefore Parliament could limit the right of a hearing
in such cases. The argument is apparently wrong, and in
any case it is academic, for Parliament is not likely to diminish
the appellate power of the High Court.
The High Court has decided to follow the doctrine laid
down by the Privy Council in certain cases and to refuse
to exercise its power of hearing appeals in cases of election
petitions, where the matter is clearly one in which the State
Court intervenes as a substitute for the older method of
allowing the House to try its own petitions, and where the
usual principles of appellate jurisdiction are out of place. 3
See Parl. Pap., Cd. 5273, pp. 39, 40. Cf. Quick and Garran, op. cit.,
p. 755.
• 1 C. L. R. 1, at pp. 9, 10.
3
Holm(JS v. Angwin, (1906) 4 C. L. R. 297; see Theberge v. Landry,
(1871) 2 App. Cas. 102; Valin v. Langlois, (1879) 5 App. Cas. 115; Kennedy
1

Y2
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The question of appeals to the Privy Council from the
Commonwealth and the State Courts will be dealt with below.
As part of the settlement of that question, Act No. 8 of 1907
has deprived the State Supreme Courts of any jurisdiction
whatever in cases where no appeal lies save by leave of the
High Court to the Crown in Council,! that is, cases involving
the constitutional rights of ,the states inter se, or of the
Commonwealth and a state or states, thus preventing a
direet appeal to the Privy Council from the Supreme Courts
in the:,;e q ucstions.
What constitutes such a case is of course difficult to
determine. In Lee Fay v. Vincent 2 the High Court held that
that case, which involved the question of discrimination in
Western Australia on the ground of residence against inhabitants of another state (namely in not permitting by the
Factories Act, 1904, the employment of Chinese in a factory if
not employed there before November I, 1903), was not within
the meaning of s. 5 of the Judiciary Act, 1907, and could not
be tried in the High Court save upon appeal from the Supreme
Court to which it was remitted. In Fox v. Robbins,3 which
concerned the validity of the requirement in Western
Australia of a larger licence fee in respect of the sale of wine
manufactured from fruit grown in another state than of
wino from home-grown fruit, the Court also held that
:,;. 5 did not apply, and confirmed the dismissal by the
magif:ltratc of the charge.
In the case of Hogan v. Ochiltree 4 the High Court, in
Augm;t 1909, on appeal from the Supreme Court of New South
v. P1trcell, (1888) 14 S.C. R. 453; 59 L. T. 279. Of. also Parkin v. James,
2 C. L. R. 315, at p. 333. It should be noted that the High Court follows
generally the principles adopted in matters of appeal by the Privy Council,
e. g. as to the grant of special leave, &c. See e.g. Baxterv. New South Wale8
Clickers' Association, 10 C. L. R. 110; Mu8grove v . .Macdonald, (1905)
3 C. L. H. 132; Brisbane Shipwrights' Union v. Heggie, (1906) 3 C. L. R.
686; Saunders v. Borthistle, I C. L. R. 379; ~Mitchell v. Brown, 10 C. L. R.
456; Schiffmann v. The King, 11 C. L. R. 255; see also Keith, Journ. Soc.
Comp. Leg., xi. 220-8.
1
63 & 64 Viet. c. 12, Const. s. 74; Harrison Moore, op. cit., pp. 236 seq.
2
3
7 C. L. R. 389.
8 C. L. R. 115.
• 10 C. L. R. 535. Contrast, Quick and Garran, op. cit., p. 722.
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Wales, had held that the plaintiff had no title to occupy the
land in respect of which an action was brought in the previous
June. The Legislature of New South Wales in June 1909
subsequently passed an Act declaring in effect that the
plaintiff should be deemed to have a title to occupy the
lands in question at that date. In February 1910 a motion
was made in the Court of New South \Vales for decree in the
suit, and the Chief Judge in Equity delivered judgement on
the construction of the Act, holding that it was retrospective
and bound the lands, but the further point was taken by
counsel for the defendant that the Act was invalid, as being
in conflict with the decision of the High Court in the case of
Minister for Lands (N. S. W.) v. Bank of New South Wale.s-, 1
in which it was held by the High Court that the plaintiff had
no title to the lands in question, and thus arose a question
of the limits inter se of the power of the Commonwealth and
the states within the meaning of s. 40 (a) of the Judiciary
Act, 1903. The Chief Judge then held that the question of
the validity of the Act must be referred to the High Court,
and the suit was removed accordingly. It was argued for
the defendant that the state legislation was in fact a direct
interference with the judicial functions of the High Court.
The judgement of the High Court gave the defendant a right
which the Legislature could not retrospectively take away.
The High Court unanimously agreed that no question was
raised of the powers inter se of the Commonwealth and the
states. The decision of the High Court remained untouched.
It was now the law, declared by a subsequent statute, that
the plaintiff then acquired a retrospective title to the land.
The propriety of his doing so was a question entirely between
the Legislature and the constituencies, and no question of
the interpretation of the Constitution arose.
The High Court has decided that the Supreme Courts of
the states, in the execution of the judgements of the High
Court reversing their decisions, are not able to allow either a
stay 2 or an adjournment, 3 though appeals to the Privy Council
1
3

2
9 C. L. R. 322.
Peacock v. 08borne, (1907) 4 C. L. R. 1564.
Bayne v. Blake, (1908) 5 C. L. R. 497.
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he pending. They admitted that the State Courts and·
their officers were not officers of the High Court, hut they
reminded tho Chief Justice of Victoria and the officers of the
Court that they were Australians, hound by the laws of
the Commonwealth under s. 5 of the Constitution Act.
In 1910 the Commonwealth Parliament by Act No. 34
authorized the Oovernor-G~meral to refer to the full bench
of the High Court for hearing and determination any question
of law as to t,he validity of any Commonwealth Act.1 Any
state interested shall he allowed to intervene, 2 and any person
interested may be permitted to appear at the hearing, and
tho C~ourt is authorized to secure the argument by counsel
at the expense of the Commonwealth of any point which
they think should be so argued. The determination of the
Court upon the matter shall be final and conclusive, and not
subject to any appeal, but this provision of course does not
bar the prerogative right to grant leave to appeal under
s. 7 4 of the Constitution. The legislation is based on the
model of that adopted by Canada in the Supreme Court and
also by tho Canadian Provinces, but differs from the legislation in tho case of the Supreme Court by making the decision
final, and not merely as in the case of Canada, consultative.
Under s. 118 full faith and credit shall be given throughout
the Commonwealth to the laws, the public Acts and records,
and the judicial proceedings of every state. 3 This clause is
borrowed from the United States Constitution, and fortunately its sense there has received judicial interpretation in
a manner which the Courts of Australia are no doubt sure
' Sir J. Quick was doubtful as to the propriety in point of law of the
eYtactment, but approved its expediency ; see Quick and Garran, op. cit.,
p. 767; Parliamentary Debate-S, 1910, pp. 6489 seq., 6781 seq. ; Harrison
Moore, op. cit., pp. 363 seq.
2
This has been done already in several cases under the existing
law; e.g. The State Railway Servants' Case, 4 C. L .. R. 488; The King
v. Barger, 6 C. L. R. 41 ; Baxter v. Commissioners of Taxation, N. S. lV.,
4 C. L. R. 1087 ; The Woodworkers' Case, 8 C. L. R. 465, and by the Privy
Council in the case of the Commonwealth; Webb v. Outtrim, [1907) A. C. 81.
• For Canada, c£. Cooper v. Cooper, 13 App. Cas. 88 ; Logan v. Lp,e,
39 s. c. R. 3ll.
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to follow, and which robs the provision of any serious
objection. Briefly, the effect of it is to secure the due
recognition of the modern rules of private international
law, especially with regard to the judicial proceedings. It
does not even go so far as to allow one decision to be enforced
by the Courts of another state, but it does extend to making
another state's Courts treat the decision as a correct exposition of the laws of that state ; it deals in fact with procedure
rather than with substantive law. For example, the case of
Haddock v. Haddock 1 decided that a divorce valid in one
state was not, under that clause of the Constitution, eo nomine
valid in another ; that depended on the further question
whether the Courts of the first state had jurisdiction, that is,
whether the persons divorced were domiciled there, that being
the rule of private international law as understood in America
by the Supreme Court. The Commonwealth Parliament,
following the model of the Australasian Federal Council,2 has
power to legislate on the topics of the service of criminal
and civil process throughout the Commonwealth and of
the recognition of state laws therein, and the power has been
exercised by the State Laws and Records Recognition Act, 1901,
and the Service and Execution of Process Act of the same year.
Part iii of the latter Act provides for the endorsing of
warrants in other states and the arrest of the fugitive offender,
who may be discharged by a justice if the complaint is
trivial, or apparently not bona fide, 3 but otherwise is sent
back. This power is concurrent with the powers given by
part ii of the Imperial Fugitive Offenders Act, 1881, which
has been applied to Australia.
Part iv creates an interesting problem, for it allows the
Courts of the states to have their judgements enforced by
mere registration in the Courts of other states. This may,
of course, give a curious effect in that a judgement which,
1 (1905) 201 u. s. 562.
• See Harrison Moore, op. cit., pp. 477 seq. ; Quick and GaiTan, op. cit.,
pp. 614-6; Elkan v. de la Juvenay, 22 A. L. T. 34.
3 The King v. Boyce and Roberts, ex parte Rnstichelli, (1904) S. R. (Qd.) 181.
An attachment for failure to carry out a judgement cannot be enforced
eL~ewhere; Lewis v. Lewis, (HJ02) S. R. (Qd.) 115.
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if rendered before federation, would not have founded even
a valid action in another state, may be registered, and acted
on now, though, according to the rules of private international
law as laid down by the English Courts and the Privy Council,
the action was not one which the Court could properly entertain. No case has yet been decided on this point, but
Professor Harrison Moore 1 seems right in holding that this
is the result, as apparently it is in England in the case of
Scottish judgements contemplated in the Judgements Exten8ion Act, 1868.
Tt is convenient here to notice the limits which bound the
power of the executive to establish tribunals other than the
Courts to deal with matters of a quasi-judicial character.
The establishment of such authorities has always been
jealously regarded by the Courts of law, and they_ will, as has
been established in a series of recent British cases, Mrutinize
very closely the acts of such tribunals to ascertain if they
are within the powers accorded, and if in the exercise the
authority has acted properly according to the powers-for
example, has heard evidence and has applied the proper
principles to considering the facts so found ; the Courts will
'not, of course, usurp a right to decide the matters which
are by lnw removed from their ken, but will see that the
authority constituted acts on the principles which bind it.
But subject to tho control of the Courts the decisions of such
bodies arc clearly judicial, and differ from executive Acts
in their binding force. On the other hand, there are cases
of inquiries which, though apparently in form judicial, are
not really such at all. This is dealt with in the decision of
the Supreme Court of New Zealand in the case of Cock v.
Attorney-General and another, 2 decided in 1909. It was held
' Op. cit., p. 484; cf. Dicey, Conflict of Law8, 2 p. 426. The opposite
doctrine has been accepted in Mackenzie v. Maxwell, (1903) 20 W. N.
(N. S. W.) 18, by Pringle J. Of., however, ex parte Penglase, (1903)
3 S. R. (N. S. W.) 680. Harrison Moore's view is adopted in Adcock v.
Anrons, 5 W. A. L. R .. 140.
• (1909) 28 N. Z. L. R. 405. See also Clark, op. cit., pp. 222-53, for
a Tasmanian case in 1892.
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in that case, in accordance with the views of certain lawyers
in connexion with the Municipal Corporations Commission,1
that an inquiry instituted by the Crown to ascertain if an
offence has been committed, and by whom, and whether any
penalty or forfeiture has been incurred, is a matter trespassing
on the province of the judiciary and within the mischief of
the statutes 42 Edw. III. c. 3 and the Act for the abolition
of the Star Chamber. 2
The question of inquiries has also been considered by the
Supreme Court of New South Wales in the case of Clmtgh v.
Leahy. 3 In that case a royal commission had been issued to
inquire into the formation, working, and constitution of
a certain industrial union, to consider if it were an invasioH
of two Acts of Parliament, whether it hampered the Industrial Arbitration Court from doing justice in disputes arising
in the pastoral industry, and whether any alteration of the
law was necessary in this connexion. On the prosecution of
a witness for refusing to give evidence, it was argued before
the Court that the object of the commission being solely
to inquire into matters already adjudicated upon by the
Arbitration Court, and over which that Court had complete
power, the royal commission as a usurpation of the jurisdiction of a Court lawfully constituted to deal with the
same matter was illegal. This view was accepted by the
Supreme Court, but on appeal it was held by the High Court
of Australia that there was no warrant for saying that any
inquiry of itself was unlawful, even though it related to guilt
or innocence or to private right and was held in public. It
was clearly the opinion of the Court that the mere inquiry
into guilt or innocence, even when backed by a power to
compel evidence, was not a judicial proceeding or a usurpation
of judicial power.
In the case of Huddart Parker & Co. Proprietary Limited v.
Moorehead 4 it was held unanimously by the whole Court that
1
Harrison Moore, Commonwealth of Australia,• p. 310, n. I; Parl. Pap.,
1852, xxvi. 331 seq. ; Law Review, xv. 269.
• 16 Car. I. c. 10.
3
(1904) 2 C. L. R. 139, overruling (1904) 4 S. R. (N. S. W.) 401.
• 8 C. L. R. 330, at pp. 354 seq., per Griffith C.J.; at pp. 366:seq.,
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the power given by the Australian Industries Preservation
Act, 1906, as amended in 1907, to the Controller-General of
Customs to demand under penalties replies to questions,
when he believed that there existed any conspiracy to
monopolize trade, &c., was valid, and that it was not an
exercise of judicial power requiring the presence of a jury.
The powers granted were no more than were necessary and
useful for the purpose of administration of the Acts, and had
other parallels in powers given to officers by the Audit Act,
1901, Irnrnigration Restriction Act, 1905, and Census and
Statistics Act, 1905. Isaacs ,T. put it that the inquiry was
merely to inform the mind of the executive whether the law
has or has not been observed, and if not, whether the nature
of the contravention was such as to merit further action.
On the other hand, O'Connor J. clearly laid it down that the
power of inquiry must not be used if legal proceedings were
on foot, and if used the Court would restrain such use.
An interesting and important question arises in the case of
the Commonwealth inasmuch as the judicial power is vested
in Courts, defined by the Constitution. It is suggested by
Professor Harrison Moore 1 that the result of this enactment
is to dcpri vo the Parliament of any power to deal with matters
which aro judicial by meam; other than those of the Courts,
and he deduces from the H uddart Parker case that while
the Parliament could provide that certain matters could be
inquired into by the Controller-General of Customs it could
not empower the Controller to impose fines. Nor again, he
urges, could the Parliament pass an ex post facto law making
criminal acts which when done were lawful, though not
every retrospective act is an act of this prohibited class. 2
per Barton J. ; at pp. 377 seq., per O'Connor J. ; at pp. 381 seq., per
Isaacs J. ; at p. 418, per Higgins J. Cox v. Coleridge, 1 B. & C. 37, was
much relied on by the Court.
1
Op. cit., pp. 95 seq., 313 seq. ; of. Clark, Australian Constitutional
Law, pp. 36-41; Quick and Garran, op. cit., pp. 720-2. In Canada there
is no provision for judicial powers being separate from legislative, and
the doctrine has not been applied ; see Lefroy, Legislative Power in Canada,
pp. lvi, 124, 279.
• Cf. Donohoe v. Britz, (1904) 1 C. L. R. 391, at p. 402.
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·It may be that these principles will be upheld by the High
Court, but it is certainly doubtful if they can be regarded
as valid.
It may be added that, from the parliamentary point of
view, exception has been strongly taken to judicial inquiries
into matters which lie within the sphere of the action of
Parliament. Thus in 1873, when the attempt by the
Government of Canada to set up a select committee with
power to examine witnesses on oath in connexion with the
Pacific Railway scandals broke down owing to the disallowance of the Act conferring upon the committees the power
in question, as being repugnant to the limitations on the
privileges of Parliament imposed by the British North
America Act, 1867, a royal commission of three judges was
set up by the Government. To the royal commission very
strong exception was taken by Mr. Set,h Huntingdon, the
Liberal member who in April 1873 had demanded the inquiry
into the charges he adduced against the Government of Sir
John Macdonald, and he declined to give evidence before
the commission or aid them in any way, on the ground that
the issue of the royal commission was an improper interference with the privileges of Parliament.!
The same question was hotly discussed in 1910 in Western
Australia, when the Government, as a result of attacks on
the Lands Department, set up a commission of inquiry. It
was protested by the Opposition that this was a fla,grant
violation of the freedom of parliamentary discussion, and an
abrogation of the responsibility of ministers for parliamentary
criticism. It was pointed out that the powers given by the
Act of 1902 would enable the commissioners to call upon the
members of the House to give evidence under penalty, and
that such action logically was a denial of the privilege of
free speech. Stress was laid on the English precedents, and
especially on the case of the Act of 1888 for the setting up of
the Parnell Commission. That Act was, it was asserted,
a very improper use of the legislative power, but it was a
recognition of the fact that royal commissions could not
1

Parl. Pap., 0. 911, pp. 77 seq., 87, 90.
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be employed on such occasions without direct statutory
authority. The Government, however, maintained that
there would be no invasion of Parliamentary privilege ; they
merely afforded a really effective means of testing the
accusations made in Parliament by the Opposition ; and
they persisted in the course proposed, with the result that
the commissioners rebutted the charges, but the Opposition
refrained from pressing them by giving evidence. 1
It may be added that the power to legislate as to the
judicial power of the Commonwealth does not enable the
Parliament to confer rights on the High Court which are
not valid exercises of purely judicial functions. Thus the
proposal to convert the High Court into a Criminal Court of
Appeal, with all the powers exercised by the English Criminal
Appeal Court, although ably defended in the Senate by its
promoter, the late Senator Neild, never got beyond that
House, in view of the grave constitutional questions its
enactment would have raised.2
§ 7. FINANCE AND TRADE
The revenues of the Commonwealth are constituted into
a consolidated fund charged with the expenses of collection
and then with the Commonwealth expenditure. No appropriation can be drawn from the Treasury except under a law,
hut the Governor-General in Council was authorized to draw
from it until a month after the first meeting of Parliament
moneys to defray the cost of administration and the expenses
of an election. Provision was also made for the transfer of
officers to the Commonwealth with the transferred department, and for the payment to them on retirement of pensions
if the service had been in the state to the end, but requiring
the state to pay a proportion of the salaries awarded. State
officers not retained in the service were to receive the same
pension as if they had been retired on abolition of office, the
payment to he defrayed by the state. Any officer transferred
from a state service to a Commonwealth service should receive
1

2

Parliamentary Debates, 1910-l, pp. 1502-51.
Cf. Turner, Australian Commonwealth, p. 240.
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such pension on ultimate retirement as he would have
received under the law of the state. These provisions have,
cudously enough, given rise to a considerable amount of
unnecessary litigation, partly caused by the unwillingness
of the states to pay their share of the retiring allowances of
certain officers 1 or the reduction of their former salaries by
the Commonwealth. 2
The provisions as to the transfer of state property are as
follows:85. When any department of the public service of a State
is transferred to the Commonwealth(i) All property of the state of any kind, used exclusively
in connexion with the department, shall become vested in
the Commonwealth ; but, in the case of the departments
controlling customs and excise and bounties, for such time
only as the Governor-General in Council may declare to be
necessary:
(ii) The Commonwealth may acquire any property of the
state, of any kind used, but not exclusively used in connexion
with the department; the value thereof shall, if no agreement can be made, be ascertained in, as nearly as may be,
the manner in which the value of land, or of an interest in
land, taken by the state for public purposes is ascertained
under the law of the state in force at the establishment of the
Commonwealth :
(iii) The Commonwealth shall compensate the state for
the value of any property passing to the Commonwealth
under this section; if no agreement can be made as to the
mode of compensation, it shall be determined under laws to
be made by the Parliament :
(iv) The Commonwealth shall, at the date of the transfer,
assume the current obligations of the state in respect of the
department transferred.
Much property has been transferred under this agreement
to the Commonwealth, but the payments to be made are
1 Of. Willis v. Machray, [1910] A. C. 476; New South Wales v. Commonwealth, 6 C. L. R. 214; Manton v. Williams, 4 C. L. R. 1046; Greville
v. Williams, 4 C. L. R. 694 (reversed on different grounds by Privy Council,
8 C. L. R. 760); Dethnan v. Williams, 3 C. L. R. 43, &c.
• Of. Cousins v. Commonwealth, 3 C. L. R. 529 ; cf. Bond v. Common·
wealth, 1 C. L. R. 13.
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far from yet being finally settled in 1911, and it was proposed
· that they should be set off against the amount of the state
debt if and when the Commonwealth decides to take over
the debts which it now can do at any time to their full
extent under the Act No.3 of 1910. 1 The states are, however,
now demanding payment forthwith with 3} per cent. interest.
Then follow the provisions for the question of customs and
excise:86. On the establishment of the Commonwealth, the
collection and control of duties of customs and of excise, and
the control of the payment of bounties, shall pass to the
Executive Government of the Commonwealth.
87. During a period of ten years after the establishment
of the Commonwealth and thereafter until the Parliament
otherwise provides, of the net revenue of the Commonwealth
from duties of customs and of excise not more than onefourth shall be applied annually by the Commonwealth.
towards its expenditure.
The balance shall, in accordance with this Constitution,
be paid to the several states, or applied towards the payment
of interest on debts of the several states taken over by the
Commonwealth.
88. Uniform duties of customs shall be imposed within
two years after the establishment of the Commonwealth.
89. Until the imposition of uniform duties of customs(i) The Commonwealth shall credit to each state the
revenues collected therein by the Commonwealth.
(ii) 'l'he Commonwealth shall debit to each state(a) 'l'he expenditure therein of the Commonwealth
incurred solely for the maintenance or continuance, as at the
time of transfer, of any department transferred from the
state to the Commonwealth;
(b) The proportion of the state, according to the
number of its people, in the other expenditure of the Commonwealth.
(iii) The Commonwealth shall pay to each state month by
month the balance (if any) in favour of the state.
1

Cf. Harrison Moore, op. cit., pp. 528-48; Mr. T. G. Watson's Notes
on the Financial Problems of the Commonwealth and the States in Victoria
Parl. Pap., 1907, No. 5. The cost of federation is given in Commonwealth
Parl. Pap., 1910, No. 62, and a paper on the comparative cost to the lesser
states in Tasmania Parl. Pap., 1910, No. 50,
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90. On the imposition of uniform duties of customs the
power of the Parliament to impose duties of customs and of
excise, and to grant bounties on the production or export of
goods, shall become exclusive.
On the imposition of uniform duties of customs all laws of
the several states imposing duties of customs or of excise,
or offering bounties on the production or export of goods,
shall cease to have effect, but any grant of or agreement for
any such bounty lawfully made by or under the authority
of the Government of any state shall be taken to be good
if made before the thirtieth day of June, one thousand eight
hundred and ninety-eight, and not otherwise.
91. Nothing in this Constitution prohibits a state from
granting any aid to or bounty on mining for gold, silver, or
other metals, nor from granting, with the consent of both
Houses of the Parliament of the Commonwealth expressed
by resolution, any aid to or bounty on the production or
export of goods.
92. On the imposition of uniform duties of customs, trade,
commerce, and -intercourse among the states, whether by
means of internal carriage or ocean navigation, shall be
absolutely free.I
But notwithstanding anything in this Constitution, goods
imported before the imposition of uniform duties of customs
into any state, or into any Colony which, whilst the goods
remain therein, becomes a state, shall, on thence passing
into another state within two years after the imposition of
such duties, be liable to any duty chargeable on the importation of such goods into the Commonwealth, less any duty
paid in respect of the goods on their importation.
93. During the first five years after the imposition of
uniform duties of customs, and thereafter until the Parliament otherwise provides(i) The duties of customs chargeable on goods imported
into a state and afterwards passing into another state for
consumption, and the duties of excise paid on goods produced or manufactured in a state and afterwards passing
into another state for consumption, shall be taken to have
been collected not in the former but in the latter state ;
(ii) Subject to the last subsection, the Commonwealth
shall credit revenue, debit expenditure, and pay balances to
1
Cf. Fox v. Robbins, (1909) 8 C. L. R. ll5; Harrison Moore, op. cit.,
pp. 342-4, 564-72; in re Australasian Automatic Weighing Machine, (1905)
l Tas. L. R. ll3.
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the several states as prescribed for the period preceding the
imposition of uniform duties of customs. 1
94. After five years from the imposition of uniform duties
of customs, the Parliament may provide, on such basis as it
deems fair, for the monthly payment to the several states of
aJl surplus revenue of the Commonwealth.
95. Notwithstanding anything in this Constitution, the
Parliament of the State of Western Australia, if that state be
an Original State, may, during the first five years after the
imposition of uniform duties of customs, impose duties of
customs on goods passing into that state and not originally
imported from beyond the limits of the Commonwealth ; and
such duties shall be collected by the Commonwealth.
But any duty so imposed on any goods shall not exceed
during the first of such years the duty chargeable on the
goods under the law of Western Australia in force at the
imposition of uniform duties, and shall not exceed during
the second, third, fourth, and fifth of such years respectively,
four-fifths, t.hree-fifthR, two-fifths, and one-fifth of such latter
duty, and all duties imposed under this section shall cease at
the expiration of the fifth year after the imposition of uniform
duties.
If at any time during the five years the duty on any goods
under this section is higher than tho duty imposed by the •
Commonwealth on the importation of the like goods, then
such higher duty shaJl be collected on the goods when imported into Western Australia from beyond the limits of the
(;ommonwealth.
98. The power of the Parliament to make laws with
respect to trade and commerce extends to navigation and
Hhippiug, and to railways the property of any state.
99. The Commonwealth shall not, by any law or regulation
of trade, commerce, or revenue, give preference to one state
or any part thereof over another state or any part thereof.
100. The Commonwealth shall not, by any law or regulation of trade or commerce, abridge the right of a state or
of the residents therein to the reasonable use of the waters
of rivers for conservation or irrigation.
Nothing has caused more unending discussion than the
clause 87, 'the Braddon blot'. It was a compromise, and
1
Cf. on this, State of Tasmania v. Commonwealth and State of Victoria,
1 C. L. R. 329. Tasma,nia consistently loses revenue by its proximity to
Victoria and New South Wales, and the impossibility of calculating on
what goods duty should really be paid.j

CHAP.

"

rr] THE COMMONWEALTH OF AUSTRALIA 897

no one was very enthusiastic about it, for it compelled the
Federal Government to raise four timeR the revenue which
it wanted for the purpose of raising a federal revenue of
any size, since the other most important revenue-producing
measure was the postal revenue. But the real resistance
grew strong when it was decided in 1908, on the expiration of
the book-keeping system, to alter the purely cash system
of accounts established by the Constitution. The A ndit Act,
. 1906, had authorized the establishment of trust accounts by
the treasurer to which should be carried all moneys appropriated to the purposes thereof by Parliament. The Surplus
Revenne Act, 1908, s. 4 (4) (d), now provided that all payments to trust funds established under the Audit Act, 19011906, of moneys appropriated by .law for any purpose of the
Commonwealth should be deemed to be expenditure, and
that any such appropriation should not lapse at the end
of the financial year for the service of which it was made.
In other words, the system was no longer to be followed of
,p debiting the states with the actual expenditure, but with the
amount of expenditure which the Parliament had authorized.
Moreover, the Parliament authorized the accumulation of
funds in respect of services to be undertaken in subsequent
years. The new proposal was. bitterly attacked in Parliament as contrary to the Constitution; it was urged 1 that
the device was illegitimate, that the states were entitled
to everything not actually expended, that appropriation
was not expenditure, and that nothing by the usage of
Parliament could be deemed to be expenditure if it were
not voted by Parliament for the actual service of the year.
Moreover, it was urged that a direction that money be
carried to a trust account was not even in a parliamentary
sense appropriation, since it did not make the money available for ha:;.dling by the Executive Government. The provision in question could be used to nullify the constitutional
right of the states to surplus revenue by allowing the Commonwealth to put aside whatever it wanted, nominally for
1
Commonwealth Parliamentary Debates, 1908, pp. 11810 seq. (Mr. Bruce
Smith), 11833 seq. (Mr. Reid). Of. Quick ar.d Garran, p. 825.
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future expenditure but really as a hoard. On the side of
the Government 1 it was replied that the system was perfectly
legitimate, and that any other would merely be a continuation
beyond the appropriate time of the old system of bookkeeping, and would prevent Parliament making any adequate
provision for the necessities which were plainly looming
before it.
'l'hc matter was raised in the Courts by the Government
of New South Wales in connexion with appropriations thus
made to tho credit of trust funds for defence and harbours,
whieh were not intended to be expended in the year. New
South Wales claimed that this was wrong and diminished
unfairly the balance due to the state: the High Court 2 was
quite clear that the Constitution permitted the Commonwealth to debit against the states all appropriations made
by the Parliament lawfully, whether money had been disbursed on the ground of such appropriation or not, and
whether the authority to disburse was one on which the
Executive could act in that year or not. It was clear that
they considered that tho Commonwealth Government had
gone to needless trouble in this creation of trust funds. 3
The question of the Braddon clause became more and
more important as the time drew near when its operation
would determine. It waR felt that to leave the states at
the mercy of the Commonwealth would never do, and various
schemes were mooted at the eleven conferences which took
place between 1901 and 1909 between the state ministers
and on some occasions Commonwealth ministers. It was
proposed by Sir George ~L'urner, in 1904,4 in reply to a resolution of the State Premiers adopted in 1904 at Sydney, to
take over the state debts, in return for the right to use the
surplus revenue and the retention of the gross railway
1

Commonwealth Parliamentary Debates, 1908, pp. 11798 (Mr. Glynn),
~ 7 C. L. R. 179.
11814 (Mr. Irvine).
a Cf. the same question discussed in Queensland Parliamentary Debates,
1910 . pp. 1463 seq., in connexion with the question of the legitimacy
of a transfer of £50,000 to a trust fund for the University.
4
Victoria Parl. Pap., 1904, No. 37.
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revenue, which was to cover the difference between the excess
of interest on the debts and the surplus revenue due to the
states. This plan was not acceptable to the states, which
were reluctant to give up the revenue from the railways, and
one of them, New South Wales, was not anxious for the
taking over of the debts at all. At the Premiers' Conference
at Hobart, in 1905, a new line was adopted, the proposal
being merely to secure the future of the states by removing
the time-limit of the Braddon clause.l A conference in April
1906, 2 at Sydney, led to the rejection of a scheme, suggested
by Sir John Forrest, for the payment to the states for a
definite time of a definite sum based on the receipts from
customs and excise in past years, but a conference in
Melbourne in October of that year seemed to bring the
parties near to agreement. It was then agreed by the
states to accept a proposal of Sir John Forrest to pay to
each for ten years and until further alteration of the Constitution a sum equal to the three-quarters of the customs
and excise revenue contributed by it for the ten years preceding December 31, 1910. If in any event three-quarters
of the customs and excise revenue exceeded the guaranteed
amount the excess should be distributed on a per capita
basis. On the other hand, the Commonwealth could impose
new duties for a specific purpose without returning anything
to the states, and a subsequent conference of May 1907
added to that the power of increasing existing duties for such
a purpose. At that conference also the arrangement was
to be alterable after ten years by a simple Act. It was
estimated that under this scheme there would be due to the
states in 1910-11 £8,041,000. The treasurer's scheme for
a gradual conversion of the state debts and applying the
surplus payments in interest was approved, but the details
were not worked out pending the decision on the Braddon
clause. 3
The whole project fell through with the resignation of
Sir John Forrest, and Sir W. Lyne in April 1908 proposed
1

3

Victoria Parl. Pap., 1905, No. 29.
• Ibid., 1906, No. 23.
Commonwealth Parl. Pap., 1907-8, Nos. 2, 13.
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further conditions in favour of an early taking over of debt
and the creation of a Council of Finance which should
control a sinking fund and decide as to new loan issues,
whether for state or Commonwealth. Parliament was to
appropriate annually the amount required to pay interest
and charges on the debt, £8,753,000. The Commonwealth
would be recouped out of surplus revenue plus any additional payment necessary, diminishing after five years
according to a sliding scale, and ceasing altogether in thirty
years. A state which made default was to be liable to a tax,
on a certificate of the Council of Finance, and the Council
could suspend its powers of borrowing for ten years. At the
same time the states were to hand over gratis the transferred
properties. 'l'he first payments were to be £2,7 53,000,
t1nd the surplus revenue credited, which at first would be
£6,000,000, would have been raised to £6,568,000 in 1920-1,
and when in thirty years the debts were extinguished
the Commonwealth would in effect be paying the whole
£8,753,000 a year. 'l'his scheme had the obvious merit of
settling and separating the revenues of the two bodies, but
the states complained that it deprived them of future increases of revenue from customs and excise, and said they
must have a fixed annual sum and a proportionate part of
all increases of rcvcnuc. 1 In March 1909 2 the conference
reassembled at Hobart, when Mr. Fisher attended but made
no proposal. It was then suggested that the Commonwealth
should return three-fifths only of the revenues from customs
and excise, with a minimum of £6,750,000, and the arrangement was to be perpetual, and not to be altered without
an amendment of the Constitution. The distribution was to
be on a per capita basis with a special allowance of £250,000
a year to Western Australia, to diminish by £10,000 a year.
Mr. Fisher referred to his proposal in his political speech at
Gympie in March 1909,3 when he pointed out that the surplus
revenue thus placed at the disposal of the Commonwealth would be only £1,313,000, which was inadequate to
1

2

Commonwealth Parliamentary Papers, 1908, No. 44.
Ibid., 1909, No. 48. See also Nos. 23, 44, 50. 3 Argus, March 31, 1909.
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meet an additional expenditure then calculated at nearly
£3,000,000, and the plan of raising £5 to obtain £2was absurd.
He suggested that in future the Braddon clause should be
abolished and the surplus revenue returned : he was prepared to guarantee £5,000,000 and £250,000 for Western
Australia. This was based on five years' returns of the
customs and excise less the average expenditure on nonproductive services, plus £2,000,000 for old age pensions and
£1,000,000 for other services; the distribution would be per
capita and would work out at £1· 205 of the population.
The defeat of Mr. Fisher in June 1909 resulted in the
return of Sir John Forrest to the position of treasurer, and
in August a conference was held at which a final agreement
was reached under which the states should receive £25
per head of the population with an extra allowance of
£250,000 for Western Australia, diminishing by £10,000 a
year the allowance to be provided by the other states on
a population basis. It was agreed that the arrangement
should be placed on a firm basis by making it a part of the
Constitution, and the Bill for this purpose actually managed
to get through the Senate, though everything turned on how
Mr. Irvine and others would vote in respect of the unpopular
attempt to make it permanent. It was rejected, however,
by three states out of six at the referendum in 1910,1 but
happily it was passed as a simple Act in the same year,
No. 8 of 1910, simplifying the position of finances im1

Namely New South Wales, Victoria, and South Australia against,
the others for, and a total of over 25,000 against in all. The voting was:
New South Wales, 227,650 for, 253,107 against; Victoria, 200,165 and
242,119; Queensland, 87,130 and 72,516; South Australia, 49,352 and
51,250; Western Australia, 49,050 and 30,392; Tasmania, 32,167 and
21,454: being totals of 645,514 to 670,838. 82,437 papers were informal;
28.58 of the electorate voted for, 29·70 against; see Commonwealth
Parliamentary Papers, 1910, No. 1, p. 20. In the case of the State Debts
referendum the results were: Now South Wales, 159,275 for, 318,412
against; Victoria, 279,392 and 153,148; Queensland, 102,705 and 56,346;
South Australia, 72,985 and 26,742; Western Australia, 57,367 and 21,437;
Tasmania, 43,329'!tnd 10,186. Total, 715 053 for, 586,271 against; 31·66
for, 25.96 against; 96,209 papers were informal.
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measurably. Only one point marred the harmony of the
settlement. The Government in effect made the new
arrangement take place from July 1, 1910, though the
Braddon clause was in force until December 31, 1910, by
enacting that if under this clause more than lOs. 6d. a head
is paid in the first hal£ year there would be proportionate
deductions in the next half year, and in fact there were very
large overpayments in the first six months.
It is open to the Commonwealth, under s. 96 of the
Constitution, to grant financial assistance to any state on
such conditions as it may think fit, but no step has yet been
taken to carry out this policy,! which is an exception to the
general rule in s. 99, that the Commonwealth shall not, by
any law or regulation of trade, commerce, or revenue, give
preference to one state or any part thereof over another state
or any part thereof. This latter provision was considered
by the majority of the High Court to be one of the grounds
on which the Commonwealth Excise Act, 1906, regarding
the manufacture of agricultural instruments could successfully be impeached, in that it provided that those manufacturers should be exempt who manufactured under labour
conditions approved by one or other of several authorities
including state Courts and wages boards, and they held that
thu:,; tt different set of conditions would be set up all over
An:,;tmlitt. It w<ts held, on tho other hand, by the minority
of tho Court that thoro was no di:,;crimination between states
or parts of states, unless the discrimination were because
A was a part or the whole of one state and B part or the
whole of another state ; that is, that the discrimination
must be because of the state character, and this seems the
sounder view of a proposition which is beyond question
doubtful and difficult. 2
The Commonwealth cannot by s. 100, by any law or regulation of trade, abridge the right of a state or of the residents
therein to the reasonable use of the waters of rivers for conservation or irrigation-an important law, for water rights in
' Cf. Clark, op. cit., pp. 212-8.
if'
• The King v. Barger, 6 C. L. R. 41.
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the Murray have formed the subject of repeated and futile
attempts by Victoria, New South Wales, and South Australia
to arrive at some scheme which will secure the proper
utilization of the waters of the river without depriving the
lower stream of its navigable character. The whole question
may ultimately be laid before the High Court.1
For the purpose of the adjustment of the provisions of the
Constitution relating to trade and commerce and the laws
made under the power in the Constitution, the Parliament
was authorized to set up an Inter-State Commission. 2 This
commission was necessary if Parliament were to exercise the
power given in s. 102 to forbid by any law with respect to
trade and commerce as to railways any preference or discrimination by a state, or an authority constituted under the
authority of a state, if the preference or discrimination were
undue and unreasonable and unjust to any state, due regard
being had to the financial responsibilities incurred by the
state which had provided the railway, but no preference or
discrimination should be deemed to be undue unless determined to be so by the Inter-State Commission. The members
of the body were to be appointed by the Governor-General in
Council and hold office for seven years, but be removable on
address from both Houses of Parliament in the same session,
on the ground of proved misbehaviour or inc<"Lpacity; they
were to receive salaries fixed by Parliament and not to be
diminished during their tenure of office. At the same time,
with a view to the exceptional case of such places as South
and Western Australia, it was provided ins. 104 that nothing
should prevent the levying of any rate for the carriage of
goods on a state railway, if the commission certified that the
rate was necessary for the development of the state, provided
that such rates applied equally to goods within the state and
1

Cf. Clark, op. cit., pp. 102-17. A new agreement (South Australia
Parl. Pap., 1911, No. 37) is to be submitted to the Parliaments in 1911.
• Ibid., pp. 185-9 ; Harrison Moore, op. cit., pp. 573-6. That no other
executive authority could be set up was argued in Huddart Parker and
Go. Proprietary Ltd. v. Moorehead, (1909) 8 C. L. R. 330, but that was not
accepted by the High Court.
.
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goods coming in from without, thus obviating those differential rates of which Queensland complained so bitterly in
the Railway Border Tax Act, 1893.
No steps have ever been taken to set this commission on
foot. It was, however, proposed by Mr. Deakin in his policy
of conciliation with the states, which dominated the session
of 1909 in preparation for the general election in 1910, that
tho Commission should be used to assist in a settlement of
the very vexed question of the industrial regulation by the
Commonwealth. It was proposed that the Commission
should have power to interfere when, by the determination
of the authorities on such subjects in one state, in another
state matters should be unfairly affected-for example, if in
New South \Vales tho wages in one trade were fixed at nine
shillings a day, and if the same trade in Victoria paid only
eight shillings a day, the Commission would have had power
to increase the rate in Victoria to such a figure as corresponded
in tho circumstances with the New South Wales figure; but
this proposal never became law, and the general election of
1910 brought in a party determined to arrange matters by a
more energetic propaganda. 1
S. 105 allowed the Commonwealth to take over the debts
of the stntcR aB oxiRting at tho establishment of the Commonwealth, or a proportionate part aecording to population, and
to eonvcrt, renew, or eon8olidato such debts or part thereof,
and the state8 were to indemnify tho Commonwealth for
tho interest payable in rospeet of the debts, the sums due
being deducted from the amounts payable as surplus
revenue, or if there were no surplus revenue, or if it were
insnfficicut, tho whole amount to be made good by the state.
This clause has figured in all tho discussions for the alteration
of the Braddon clause, and in 1909 it was amended to apply
to all the debts of the states, and not merely those existing
at federation. This amendment of the Constitution was
carried everywhere, except in New South Wales, and the
1
Harrison Moore, op. cit., p. 576, note I ; Commonwealth Parl. Pap.,
1909, No. 50. The defeat of the referenda has seen the proposal revived
and favourably viewed by New South Wales and Victoria.
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total majority was very large; it became law as Act No. 3
of 1910.1
There are certain limitations and qualificatiqns of the
powers of the Commonwealth with regard to the states
which are set out in ss. 112--7. After the imposition of
uniform duties of customs, a state may levy on imports or
exports such charges as may be necessary for executing the
inspection laws of the state, but the net produce of such
duties shall be for the use of the Commonwealth, and any such
inspection law may be annulled by the Parliament of the
Commonwealth, the only case in which the Federal Parliament is permitted to render void by declaration a state Act. 2
All fermented, distilled, or other intoxicating liquids passing
into any state, or remaining therein for use, consumption,
sale, or storage, shall be subject to the laws of the state, as if
such liquids had been produced in the state. 3 A state shall
not without the consent of the Parliament of the Commonwealth raise or maintain any kind of naval force, or military
force, or impose a tax or duty of any kind on property
belonging to the Commonwealth, nor reciprocally can the
Commonwealth impose any tax on property of any kind
belonging to the state. The effect of this section has been
considered in the Courts. In the case of .2VIunicipal Council
of Sydney v. Commonwealth 4 it was held that the Commonwealth could not be rated on land transferred by New South
Wales under ss. 85 (i) and 86 of the Constitution. The lands
had paid rates while state property, and it was argued that
by s. 108 the liability remained on the transfer, but the Court
decided against the view, and maintained that by permitting
the continuance of the tax a tax would be just as much
imposed as if newly enacted. They laid it down, therefore,
that s.llO of the New South Wales Act, No. 35 of 1902, must
not be claimed to be meant to apply to federal land.
2
' Seep. 901, n. l.
Of. Clark, op. cit., pp. 82, 135-8.
• Of. Fox v. Robbins, (1909) 8 C. L. R. 115. This excludes the operation
of the United States decision in Leisy v. HaTdin, 135 U. S. 100; Harrison
• 1 C. L. R. 208.
Moore, op. cit., p. 571.
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In the case of D'Emden v. Pedder 1 it was held that the
receipt given by a federal officer for his salary, such receipt
being required by the law and practice of the department in
which he was serving, was not the property of the Commonwealth, so that a stamp duty levied in respect of it by the
Parliament of 'rasmania was therefore invalid under this
section. On the other hand, it was held that the prohibition
on the Commonwealth to tax the property of the state did
not apply to either wire netting imported by the state or
even to railway material so imported, the netting being
required for sale over again to farmers and the railway
material for use in the state railways. 2 In the latter case
also the question of the immunity of instrumentalities was
raised. But tho decision in both cases declined to apply the
section to the cases at issue. The majority of the Court
were of opinion that the tax levied in either case was a tax
on the importation of goods, not a tax on property, and
Isaacs J., who found himself unable to concur with this
dictum, which is clearly untenable in view of the current,
unbroken and convincing, of decisions in England in the
contrary sense, was ttblc to satisfy himself that the section
did not intend to deal with import duties, and he instanced
the pnwtice in Ca,nada, under the similar clause in the British
North Arnericn Act. It was indeed clear that if the principle
eontcndcd for had been accepted, the result would have been
thnt any Htate could by importing everything in its name prevent the Common wealth from obtaining any customs revenue
at all, and though that may be considered an extreme case,
still, as a matter of fact, the actual proposal of the state
Government to allow its farmers the benefits of wire netting
was one which struck at the root of the stability of the
finance of the Commonwealth. It was different with the
case of the railway material, and one would think that a
decision in the opposite sense might have been arrived at,
' 1 C. L. R. 91.
• 'Phe King v. Sutton, (1908) 5 C. L. R. 789; Attorney-General o.f New
South Wales v. Collector ofOustomsfor New South Wales, (1908) 50. L. R.
818. This overrules (1903) 3 S. R. (N. S. W.) 115.

•
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had there been a ground on which a distinction could conveniently have been drawn between the two cases. But that
would be contrary to the Canadian rule.
The states are forbidden to coin money, or to make anything but gold or silver legal tender in payment of debts, 1
and the Commonwealth has now passed a law 2 establishing
a note issue for the Commonwealth, and in effect extinguishing the rights of private banks to issue notes by imposing a
10 per cent. tax, as had already been done in Queensland,
after the Australian bank failure. Moreover, arrangements
have been made with the Imperial Government, under which
a silver coinage has been designed for the Commonwealth,
and it is manufactured in London and shipped to the Commonwealth, where it will gradually supplant the existing silver
coinage, which is ordinary British money. The validity of
such coinage is laid down by a Commonwealth Act of 1909,
and it is valid in the Commonwealth, but of course it has no
validity elsewhere unless such validity should be _given by
an Order in Council under the Imperial Co·inage Act, 1870.
On the other hand, in virtue of proclamations under that Act,
there are branch mints in Australia, which can coin gold
coins which are valid not merely in Australia, but all over
the Empire where ordinary sovereigns are good tender, as in
Canada, where also a branch mint has been set up at Ottawa.
On the other hand, the Commonwealth is restricted by
s. 116 from making any law for establishing any religion, or
for imposing any religious observance, or for prohibiting the
free exercise of any religion, and no religious test shall be
imposed as a qualification for any office or public trust in the
Commonwealth service. Moreover, by s. 117, the state and
the Commonwealth alike are forbidden to violate the rule
that a subject of the Queen resident in any state shall not be
subject in any other state to any disability or disqualification
which would not be equally applicable to him if he were
1
The whole ground is covered by the Commonwealth Act No.6 of 1909;
the old. Imperial Orders in Council of 1896 having been revoked retrospectively in January 1911, so that the Act has full effect.
• See Acts Nos. 11 and 14 of 1910.
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a subject of the Queen resident in such other state. This
section has not yet been found to apply to any case, though
it has been invoked. But in one case 1 the test of the
discrimination made was found to be domicile, not residence :
in that case it was contended that the section was violated by
the imposition of a specially low rate of duty on the estate
of a deceased person domiciled in a state as compared with
the rate on the estate of a deceased person not so domiciled,
and the High Court found that the discrimination was valid,
because it did not rest on residence, but on domicile, and the
term residence in tho Constitution could not be assumed to
mean domicile, which was :1 very different thing from mere
residence. Besides, it was pointed out that as in the case
of :1 domiciled person the power of the state extended to
taxing property wherever situate, the regulation for a lower
rate was in itself a reasonable one.
§ 8. NEW STATES
By s. 121 of the Constitution the Parliament is at liberty
to admit new states on such conditions as it shall prescribe,
and to provide as it thinks fit for the representation in the
Parliament of such states, no limit being assigned to such
representation. It may also, under s. 122, make laws for
the government of rmy territory surrendered by any state
and accepted hy the Commonwealth, including such representation as may he thought fit in Parliament, and the same
power exists with regard to territory surrendered by the
Crown to the Commonwealth. By s. 123 it is empowered,
with the consent of a State Parliament, to increase or diminish
the boundaries of a state, but sueh consent is also required
from a majority of electors in the state voting on the question;
if that consent is given it also authorizes the Parliament
to make provisions regarding the effect of such increase,
decrease, or alteration of territory, the clause being borrowed
from the Imperial Act of 1871 regarding Canada. A new
1
Davies and Jones v. 'l'he State of Western Australia, (1904) 2 C. L. R.
29, at. pp. 38, 39; Lee Fay v. Vincent, 7 C. L. R. 389. Of. Harrison Moore,
op. cit., p. 334; Stow, Commonwealth Law Review, iii. 97; Adcock v.
Aarons, 5 W. A. L. R. 140, at p. 146.
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state may be formed out of territory separated from a
state, but the consent of the Parliament of that state is
required, and a new state may be formed by the union of two
or more states, but the consent of the Parliaments is needed
in that case also. Moreover, a state is allowed by s. 111 to
surrender a portion of its territory to the Commonwealth,
and if a surrender takes place, the Commonwealth can then,
under s. 122, legislate as it likes for the territory in question. 1
The combined effect of all these provisions is a little curious.
The power to admit clearly refers to cases like those of Fiji
or New Zealand, which are outside the Commonwealth. The
power to create a state out of territory of which the Commonwealth becomes possessed would operate of course to enable
the Commonwealth to create into a state the territory of
Papua, if it so deemed proper. It is curious that, as a result
of the operation of s. Ill, that although one state might
surrender territory to the Commonwealth, the Commonwealth could only add the territory to another after both the
Parliament and the electorate had agreed. It may be noted
also that any change which affects a state's limits cannot
be carried by an amendment of the Constitution unless the
majority of electors in the state concur in the proposal.
It is a question of some difficulty whether the provisions
of the Constitution have affected in any way the provisions
in older Imperial Acts which authorize changes of boundary. 2
Thus by the Imperial Act of 1850 3 the Crown is empowered
to change the boundaries of New South Wales and Victoria,
by the Act of 1855 4 the two Colonies can alter by concurrent
legislation their boundary on the Murray River, by the Act
of 1861 5 any Governors of contiguous Colonies can with the
advice of their Executive Councils alter the frontier, and, on
This is the authority for the transfer of the Northern Territory; see
below.
• They have clearly invalidated the application to the States of the
Commonwealth of the Colonial Boundaries Act, 1895, and, as Quick and
Garran (pp. 975, 976) point out, with very little cause.
• 13 & 14 Viet. c. 59, s. 30.
5
4 18 & 19 Viet. c. 54, s. 5.
24 & 25 Viet. c. 44, s. 5.
1
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proclamation by the Crown, the frontier is so altered, while
by the Constitution Act for Western Australia 1 the Crown
has power to annex one portion of a Colony to another. It
is certain that all these powers remained in existence up to
the date of the Commonwealth, and that the provisions are
~y that Constitution impliedly repealed, as Professor Harrison
Moore 2 suggests, seem very improbable, and in the case of
demarking a contiguous boundary, he admits thf·,t there
may be doubt. Indeed, in 1908 there was a proposal on foot
to settle the disputed boundary between tho States of South
Australia and Victoria by such an agreement, which fell
through because the Parliament of Victoria, being convinced
that the land belonged by right to Victoria, was not prepared
to pay the sum agreed upon provisionally by its Premier.
§ 9.

PAPUA AND THE NoRTHERN TERRITORY

(a) Papua

So far the only territory which has been taken over from
the Crown by tho Commonwealth is the territory of British
New Guinea, being tho portion of New Guinea which
was secured by the J3ritish Government in the struggle for
itK possession which ensued on the over-zealous annexation
by Quccn:,;bnd in April l88:J of the portion not claimed by
the Dutch. A Protectorate was proclaimed by Commodore
]<~rskine in November 1884 over the south-east coast and
adjtwcnt itlhtnds, and a special commissioner, Sir Peter
Scra,tchlcy, was appointed in 1885, but died the same year,
being appropriately succeeded by the Ron. John Douglas,
formerly Premier of Queensland. At the Colonial Conference
of 1887 3 there was much discussion of the Western Pacific,
and much dissatisfaction was expressed with the Imperial
Government, but on that occasion the Colonial Premiers
undertook to do what was clearly essential, viz. to make
good the cost of governing the island, the annexation of which
was clearly of no Imperial interest, and the cost of govern2
' 53 & 54 Viet. c. 26.
Op. cit., p. 596.
• Parl. Pap., C. 5091. See also C. 3617, 3691, 3814 (1883); 3839, 3863
(1884); 4217, 4273, 4290, 4441, 4584 (1884-5); 4656 (1886).
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ing which could not with any fairness be thrown upon the
Imperial tax-payer. This agreement was carried into effect
by the Queensland Act of 1887 (No. 9), which guaranteed the
payment of £15,000 a year towards the cost of administration,
and the territory was annexed in 1888 1 by Dr. (now Sir
William) Macgregor, who was appointed to administer the
island. The portion annexed represented the whole of the
island, deducting the portions obtained by Holland and
Germany. The Imperial Government, despite its desire to be
relieved of the cost of government, gave no less than £52,000
towards the cost of the administration, and the local revenue,
such as it was, for a time returned pro rata to the contributory
Colonies of New South Wales, Victoria, and Queensland.
The Government was a curious one : in form it was a pure
Crown Colony Government with a constitution given by
letters patent of June 8, 1888, with a Lieutenant-Governor
appointed by the Crown on the advice of the Secretary of
State for the Colonies, and a nominee Legislative Council,
while the Executive Council was composed in tho usual
manner of a Crown Colony executive. But as the Colonies
were paying, the. rule was that the Lieutenant-Governor
corresponded with the Secretary of State through the
Governor of Queensland, who consulted the Government of
that Colony as to the policy to be adopted. It was not
surprising that with limited means little could be done in
the way of developing the country. When federation took
place the Commonwealth was expected to take over the
territory, and as a preliminary the Governor-General was
substituted for the Governor of Queensland as being in
control of the Lieutenant-Governor by letters patent of
March 18, 1902, which also provided for the revocation
of the letters patent of 1888 whenever the Commonwealth
should be prepared to take over the territory. Meanwhile
the Commonwealth appropriated a sum not exceeding
£20,000 a year for the cost of government of the Colony, and
in 1905 at last carried the Papua Act, which provides for
a continuance of the old form of government substituting
1

.Cf. Parl. Pap., C. 5564.
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the authority of an Australian Act for the Imperial letters
patent. Thereupon letters patent placed the territory under
the control of the Parliament of the Commonwealth. It is
not a part of nor annexed to the Commonwealth, and the
letters patent of the Governor-General had to be amended
in 1911 to permit of his visiting Papua without being deemed
to quit the Commonwealth.
It is indeed a compliment to the excellence of the letters
ptttent for the Government of a Crown Colony that the Act
simply repeats their provisions over again, substituting the
Governor-General for the Queen. 1 Provision is made for
the appointment of a Lieutenant-Governor, for his keeping
the seal of the Colony, for ~is appointing ttnd removing··
officers, for the grant of land, !ut the conditions are specified,
and forbid the grant of freehold land and require i·eassessment
of land on the unimproved value from time to time as determined by ordinance. 2 Other provisions require that licences
for the sale o£ intoxicants cannot be increased in number,
and may be abolished and diminished without ttny possibility
o£ compensation. Provision is made for polls to decide as to
the sale of intoxicants, and the supply of liquor to natives is
forbidden except gratis for medicinal purposes for an urgent
cause or necessity, tho burden of proof being laid on the
supplier. Thc::Je are curious and odd provisions, but are due
to the olllrulc::; in force before the transfer.
'L'hcli:xccutiveCouncil is to be appointed by the LieutenantGovernor, and not to exceed six members, three being a
quorum. The Lieutenant-Governor is to preside as a rule,
and he may decide against their advice, but must then
report to the minister under whose department he comes.
The Legislative Council is composed of the Executive Council_
plus nominated members, of whom, while the population
1
The political character of the relationship of the local and Commonwealth Governments is explained and emphasized in Strachan v. The
Commonwealth, 4 C. L. R. 455, where an unsuccessful attempt was made
to hold the Commonwealth Government responsible for alleged torts
by the pre-Commonwealth administration.
• Thus the power-not normally exorcised in a Colony under the letters
patent-is made statutory and becomes a part of the Government.
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counting whites only is under two thousand, there shall be
three, with one for every complete thousand over the number
of two thousand, but so as never to exceed twelve. The
quorum is a third of the members. Only the LieutenantGovernor can propose money vote3. The Council has full
legislative powers, but cannot impose discriminating duties
on Commonwealth imports, and every Act needs the assent
of the Lieutenant-Governor and may then be disallowed
within six months after the assent. The LieutenantGovernor may also reserve a Bill, and then it falls to the
ground unless assented to within one year from the date of
presentation to the Lieutenant-Governor for his assent.
The Lieutenant-Governor is forbidd~n by the Act to assent
to any of the following classes of Bills unless they contain
a suspending clause : Bills for divorce, and for the disposal
of Crown lands, Bills granting him land or money, or inconsistent with the treaty obligations of the United Kingdom or
the Commonwealth, or interfering with the control or discipline of the Imperial military or naval forces, and Bills interfering with the prerogative or the rights and property of
subjects of the King outside the territories, or the trade and
shipping of any part of the Empire, if these Bills are of an
extraordinary nature or importance. He cannot assent also
to Bills dealing with native lands, or native labour, or deportation of natives, or the supply of arms, ammunition, and
intoxicants to the natives, or immigration of Asiatics,
African or Australian natives, or natives of the Pacific
Islands, or Bills which have before been refused assent
either by the Crown or by the Governor-GeneraJ.l Further,
the Commonwealth can of course make laws for the territory
at pleasure, and by an unusual provision, while existing laws
were continued, power was taken, in the case of all ordinances
existing on the subjects which are mentioned as requiring
, reservation in the case of future Bills, to submit the Acts to
the Governor-General, who could disallow any one within
three months.
The judiciary consists of the existing Courts, which, how-·
1

1279•2

If he assents, the assent is void.
Aa
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ever, now are subject to appeal to the High Court instead of
to the Supreme Court of Queensland, as provided in an Order
in Council of 1888. The power of pardon is granted to the
Lieutenant-Governor subject to the usual proviso against
banishment except in the case of purely political crimes
unaccompanied by any other grave crime. The revenues of
the possession arc to be devoted to its administration, and
the Commonwealth makes grants from time to time in aid of
its revenues. A sum of 10 per cent. of the lease rents is to
be retained for the relief of the natives who are infirm or
destitute, and vested in three trustees appointed by the
Governor-General, who are required to present annual
reports to Parliament. There is reserved a salary of £1,250
for the Lieutenant-Governor, and £1,000 for the Chief
Judicial Officer.
The central administration, in the shape of the Minister
for External Affairs, carefully controls the government of the
island, and bills for creating a species of enforced labour have
been refused acceptance. As a result of a commission of
inquiry the Lieutenant-Governor who held office at the time
of transfer took long leave and was appointed to a position
of importance in the Imperial service, and after a long
interregnum the Chief Judicial Officer was appointed
Lieutenant-Governor, while to fill his place when he was
away for any cause an Administrator has been created, who
bears that title even when he is not acting, a curious device,
and due to personal causes. The territory is' still little
administered, as the Commonwealth Parliament has not yet
seen its way to vote the very large sums which would be
necessary before it could be adequately developed, and of
which some idea can be got by considering the large expenditure on the East African protectorates and on Uganda by
the Imperial Government. 1 Very valuable reports on the
territory are issued annually.
1

Lord Howe Island is under the administration of
since 1882 under a visiting magistrate from Sydney.
administered by the Governor of New South 'Vales in
in Council under the Act 18 & 19 Viet. c. 56, s. 4.

New South Wales,Norfolk Island is
virtue of an Order
Originally he was

-'
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(b) The Federal Gapital 1

It is provided in the Constitution that the seat of Government shall be on territory granted to or acquired by the
Commonwealth, and shall be at least a hundred miles in
extent, and be not nearer than a hundred miles from Sydney,
in the State of New South Wales. It was apparently agreed
that the site should also, while not within a hundred miles of
Sydney, be as near as possible to the boundary line; in the
result the site of Dalgety was chosen in 1904 by Act No. 7
for the capital; it was, however, rejected in 1908 by Act
No. 24,, and after an exhaustive ballot a site at the district of
Yass-Canberra fixed upon by the Fisher Government, and
an Act for the acceptance (No. 23) passed in 1909, while New
South Wales also passed an Act (No.l4) for the surrender, but
as yet the city is still in posse, though an appropriation for
it has been taken in the estimates for 1910 and plans invited.
The choice of the site has, however, been the subject of much
recrimination and difficulty, and the negotiations for the
capital are one of the least satisfactory among the many
troubled problems which have vexed the country since
federation. 2
It is probable that the Commonwealth must treat the
federal capital as a place for which it must legislate and not
convert it into a state. The territory surrendered by New
South Wales by the Act of 1909 is over nine hundred square
miles in extent, and includes access to the sea with a grant
of two square miles, but no foreshore at Two-fold Bay, while
Governor of Norfolk Island, but in 1897 a new Order in Council was issued
in order to entrust the administration to him as Governor of New South
Wales, i.e. on ministerial advice, and a grant from the Imperial Government was made to enable the administration to start afresh. But in fact
the Governor acts by his own views; there is a local elective Council of
twelve with a magistrate, and tho Governor has legislative authority.
See Parl. Pap., C. 4193, 8358; Order in Council, October 18, 1900.
1
Cf. Harrison Moore, op. cit., pp. 590-2. Quick and Garran, op. cit.,
pp. 978, 979; Commonwealth Parl. Pap., 1907-8. No. 18.
• See Turner, Australian Commonwealth, pp. 65-8, 73 seq., 188-90,
210, 244, 265, 268.
A a2
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over a further area the Commonwealth will be able to control
the water-supply. Over the country in question the
Commonwealth will have full legislative authority for the first
time, since in the case of Papua it has not chosen to exercise
that authority as a rule, leaving legislation to the local
Legislature. Besides the Act of 1909 for acquiring the
territory, it has legislated in 1910 for its provisional
Government, and has superseded tho state conciliation laws.
Act No. 25 makes provision for the provisional Government
of the territory transferred by the State of New South Wales
for tho seat of Government of the Commonwealth.1 The
most important provision is that contained in s. 12, which
provides that until Parliament makes other provision the
Governor-General may make ordinances having the force
of law in the territory. Every such ordinance shall be laid
before both Houses of the Parliament within thirty days
after it has been made, or, if Parliament is not sitting, within
thirty days after the next meeting of Parliament, and may be
disallowed by resolution of either House of which notice has
been given at any time within fifteen sitting days after the
ordinance has been laid before the House. It is also provided that tho Commonwealth Conciliation and Arbitration
Act, 1904-10, tho Australian Industries Preservation Act,
1906-9, and the Secret Oornrnissions Act, 1905, shall apply
. to tho territory in lieu of the laws of the State of New South
Wales with regard to industrial disputes, conciliation, and
arbitration. No Crown lands in the territory shall be sold
or disposed of for any estate of freehold except in pursuance
of some contract entered into before the commencement of
the Commonwealth Act. 2 When land is acquired by the
Commonwealth, the compensation paid for the land shall not
exceed the unimproved value on October 8, 1908, together
with the value of the owner's interest in the improvements on
1
New South Wales arranged for the transfer by Act of 1909. The
Crown lands are granted free as required in the Constitution; see Quick
and Garran, p. 982. See Parliamentary Debates, 1910, pp. 5872 seq.,
5945 seq., 6007 seq.; Parl. Pap., 1909, Nos. 6, 23, 35, 47.
11
Cf. Mr. Wise's suggestion in 1897, Adelaide Debates, pp. 1012-9.
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the land at the date that it was acquired. For the enforcement of laws in force in the territory and the administration
o£ justice the inferior Courts of the State of New South
Wales shall continue to have the jurisdiction which they had
before the commencement of the Act and shall exercise such
jurisdiction as is conferred on them by ordinance by the
Governor-General in Council.
(c) The Northern Territory

As early as 1907 the Parliament of South Australia passed
an Act to permit of the surrender of the Northern Territory
to the Commonwealth, but the acceptance of the territory
was long delayed by difficulties as to the terms. The
Northern Territory, though an integral part of South Australia, has always been treated in a different manner from
the rest of the country, as has been rendered necessary by
its infinitesimal white population and immense area. Moreover, the only railway communication in it consists of a line
from Port Augusta in the state to Oodnadatta and a line
from Port Darwin to the station Pine Creek, 146 miles south.
The gap intervening between Pine Creek and Oodnadatta is
no less than twelve hundred miles, and the state was in no
position to spend the large sum necessary for the extension
of the railway system.1
Under the terms of the Northern Territory Acceptance
Bill of 1909 and the Act of 1910, the Commonwealth Government has taken over the whole control of the Northern
Territory of South Australia, henceforth to be named the
Northern Territory of Australia, the Civil Service and all
1 Cf. St. Ledger, Federation or Unification?
chap. v, for a concise
view of the position from the Queensland outlook. The linking up of the
northern, central and southern railway system of Queensland, there referred
to as inevitable, has been arranged for by the Queensland Acts Nos. II
and 12 of 1910, see Parl. Pap., Cd. 5582, pp. 32, 33. The question of subdiv-iding Queensland has been repeatedly discussed in the state, e. g. in
1891, 1896, and 1905. See also Parl. Deb., 1910, pp. 221 seq., where the
question whether a referendum would be needed under s. 123 of the Constitution or me~ely the consent of both State and Federal Parliaments is
discussed.
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Government institutions passing automatically to the Federation the moment the transfer took place. 1 As a consideration for the surrender of an area of 523,620 square miles,
including many large navigable rivers, 1,300 miles of coastline, and several good harbours, South Australia was released
from a financial burden which weighed very heavily on it,
and of the obligation to develop territory which its means
were inadequate to deal with. The Commonwealth took
over the present loan liability on the Northern Territory,
which amounted on June 30, 1908, to £2,725,761, representing tho capital cost of the Port Darwin-Pine Creek
Railway, harbours, public works, &c., plus the sum of
£602,222, the accumulated deficit or advance account on
the whole administration, bringing the total liabilities to
be taken over to £3,327,983. In addition the Commonwealth Government is to acquire at cost price the Port
Augusta··Oodnadatta Railway in South Australia, involving
a liability of £2,242,342, and it is to complete the railway
between Pine Creek and Oodnadatta at an estimated cost of
£4.,500,000. Tho state is to authorize the Commonwealth,
under s. 51 (xxxiii and xxxiv), to construct a railway also
to the western boundary of the state (as part of a railway to
link the cast and west), and to maintain and work the
railways thus acquired. There is, it may be added, a serious
difficulty as to the route of the railway in question. According
to the interpreta,tion placed by the Crown Solicitor of South
Australia on the agreement for the surrender, which is to be
carried out by the Acts passed in 1907 by the Parliament
' Soc Commonwealth Parl. Pap., 1907, No. 4; 190!), No. 21 ; 1910, Nos.
22, 2G; South Australia Aot, No. 946. Tho Commonwealth Bill failed to
pass in 1909 by a majority of two votes in the Senate. The Labour Ministry
in the state in 1910 then returned pledged to repeal the Act of 1907 for
the surrender, but on obtaining office Mr. Verran was, it is said, overruled
by his colleagues and decided to accept the position. The Legislative
Council passed through the House a Bill to repeal the Act, but the Lower
House declined to accept the Bill, and ultimately, on the Commonwealth
Parliament passing its Act, an Act, No. 1029, was passed in the state
and the representation of tho territories in the State Parliament was
repealed. See Parl. Pap., Cd. 5582, pp. 27, 28, 41.
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o£ South Australia and in 1910 by the Commonwealth,
the railway in question must pass completely through the
territory o£ South Australia and the Northern Territory,
and must not deviate into Queensland or New South ¥Tales.
On the other hand, it is very improbable that either Queensland or New South Wales will consent to the large expenditure on the trans-continental railway, unless it is also to be
o£ service to these territories, and the strength of the two
states in the Federal Parliament is almost certain to be
sufficient to secure the decision that the route should deviate.
Moreover, the Attorney-General o£ the Commonwealth has
given it as his opinion that the agreement does not require the
building of the railway entirely in the territory of South
Australia and in the Northern Territory, and it seems to be
beyond question that the late Mr. Price, by whom, as
Premier of South Australia, the agreement was made, was
prepared to see a deviation into Queensland or New South
Wales. The matter may fall to be decided by the Courts
i£ an agreement cannot be reached by negotiation. 1
Acts No. 20 and No. 27 deal with the acceptance of the
Northern Territory as a territory under the Commonwealth,
and with the provisional administration of the territory.
By the former Act, which was passed under the powers
given by s. 122 of the Constitution,2 and in accordance with
the agreement made with the state of South Australia and
approved by the Parliament of South Australia by· Act
It has been doubted if there should not be a referendum under the
Constitution as the legal preliminary to the surrender by South Australia;
see Legislative Council Debates, 1910, pp. 181 seq. But the best opinion
is clearly that this is needless; cf. House of Assembly Debates, 1910,
pp. 597 seq. The surrender is under ss. Ill and 122, not under s. 123.
See on all the points Commonwealth Parliamentary Debates, 1910, pp. 4423
seq., 4540 seq., 4633 seq., 4715 seq., 5010, 5094 seq., 5416 seq., 5552 seq.
• Cf. Commonwealth Parl. Pap., 1909, No. 20, p. 36. The territory was
assigned to South Australia by letters patent of July 6, 1863, issued in
virtue of the Acts 5 & 6 Viet. c. 76, s. 51, and 24 & 25 Viet. c. 44, s. 2.
These letters patent ceased probably to be revocable when the Act 63 & 64
Viet. c. 12, s. 6, made the Northern Territory beyond question part of
the state. See South Australia Parl. Pap., 1896, No. 113; Quick and
Garran, op. cit., p. 375.
1
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of 1907, No. 946, the agreement in question. is ratified, and
the territory is declared to be accepted by the Commonwealth
under tho name of the Northern Territory of Australia, ineluding the Port Darwin and Pine Creek Railway, and all the
state's right, title, interest in, and control of all state real
and personal property in tho territory, exeept moneys held
by or on behalf of, or to the eredit of, or due, or accruing due
to the sta,te at the date of tho acceptance. All laws in force
in the Northern 'J'orritory shall remain in operation until
altered by any law of the Commonwealth, and any functions
whieh are given under any law of the Commonwealth in force
at tho time of aeceptanee to state officers shall be exercised
by such officers as tho Governor-General shall appoint. The
powers and functions vested in tho Governor of the state, or
the Governor with the advice of his Executive Council or any
state authority, shall he voRtod in the Governor-General or
the Governor-GencrnJ in Couneil, or in such authority as the
case requires, or as the Governor-General directs. The
existing Courts of ,Justiec shall continue until other provision
is made by the Commonwealth Parliament, and magistrates
and justices of the peace, and all public officers and functionaries, shall continue to hold office under the Commonwealth on tho same tcrrnR as they hold office under the state.
All eRtatcs and interests held by any person within the
Northern Territory shall continuo to be held from the
Commonwealth on the same conditions that they were held
from tho sta,to.
The Government Residents and other officers may be
transferred to the public service of the Commonwealth,
preserving all their existing and accruing rights.
Trade, commerce, and intercourse, whether by sea or land,
between the Northern Territory and the states shall be
absolutely free.
The latter Act 1 provides that the Governor-General may
appoint an administrator for the purpose who shall hold
office subject to good behaviour for five years, and shall
perform all the functions of his office according to such
' See Parliamentary Debates, 1910, pp. 5786 seq. ; 6265 seq.

~

~

~

cHAP. n] THE COMMONWEALTH OF AUSTRALIA 921

instructions as may be given to him by the Minister for
External Affairs. The Governor-General may appoint or
may delegate to the Minister or the Administrator power to
appoint the officers necessary for the proper government
of the territory.l
The Commonwealth Conciliation amd Arbitrat£on Act,
1904-10 ; the A 'UStmUan Indust'ries Preservation Act, 1906-9 ;
and the Secret Commissions Act, 1905, shall be applied in
the territory without restriction.
The principles of the Lands Acquisition Act, 1906, shall
apply to the acquisition by the Commonwealth of any land
owned in the territory by any person, but the compensation
under the Act shall not exceed the unimproved value of the
land at the passing of the Act with the value of the interest
of the owner in the improvements on the land.
No Crown lands shall be sold or disposed of for any estate
or freehold, except in pursuance of some contract entered into
before the commencement of the Act.
The Courts of South Australia shall, subject to any
ordinance made by the Governor-General, retain their jurisdiction for the enforcement of laws in force in the territory
in the administration of justice, and they may exercise such
jurisdiction as is conferred upon them by ordinance made
by the Governor-General. Until the Parliament makes
other provision for the government of the territory, the
Governor-General may make ordinances having the force of
law. Every such ordinance must be laid before both Houses
of Parliament within fourteen days after being made; or
if P~rliament is not then sitting, within fourteen days after
the next meeting of the Parliament, and any ordinance may
be disallowed by a resolution of either House of Parliament
1 By Ordinances Nos. 1 and 2 of 1911 the Administrator is rendered
subject to the Minister for External Affairs, and provision is made for
a Council not exceeding six to advise him in the administration, but, as in
the case of Papua, the Administrator is not bound to follow the advice of
the Council. By Ordinance No. 9 a Supreme Court of one judge is constituted, from which an appeal lies by leave of the Supreme Court of South
Australia to that Court. A constitution for the territory is to be granted
by Parliament in 1911.
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of which notice has been given at any time within fifteen
days after the ordinance has been laid before the House.
It may be added that ultimately no doubt the Colony of
Fiji, the Protectorates of the Solomon Islands and the
Gilbert and Ellice Islands, with the little Colonies of Ocean
and Pitcairn l8lands, Fanning and Washington Islands, and
the innumerable guano islets under the British flag, will fall
to be controlled directly by the Commonwealth and New
Zealand, according to some well-conceived scheme. The
whole Cook group was annexed to New Zealand in 1900 at
the urgent request of Mr. Seddon,! and he then asked for the
annexation of Fiji to the Colony; but Sir W. Lyne protested
on behalf of New South Wales, and the Colonial Office have
not assented yet to transfer the islands. Tonga 2 is still a
protectorate with a local Government under a 'King', who
acts in important matters on the advice of the British Agent
there, while tho New Hebrides 3 are a condominium shared
between Fmncc and England under the Convention of 1906,
and governed in a singularly complicated manner. The
development there of British interests has suffered seriously
from tho fact that the Commonwealth has not been able to
provide a preference for crops grown by aid of coloured
labour in her markets, for they would compete with crops
raised by white labour, and nothing save a substantial
preference seems likely to be of avail.
§ 10. rJ'IIE ALTERATION OF THE CONSTITUTION
In the case of tho Commonwealth Constitution two
principles are adopted. In the first place, in all. m!~or
matters the Parliament is expressly permitted to al~er by
a simple Act. 4 For example, Parliament can divide the state
into Senate electoral divisions, fix electoral divisions for the
Lower House, alter the quota, can decide with regard to
1
See Quick and Garran, op. cit., pp. 639, 640.
• Parl. Pap., C. 9044; Cd. 38, 786'"'; Colonial Office List, 1911, p. 383.
3
See Parl. Pap., H. C. 385, 1881 ; C. 3814 (1883) ; 5256 (1888) ; Cd.
1952 (1904); 2385 (1905); 2714, 3159, 3160 (1906); 3280, 3289, 3300,
3523, 3525 (1907); 3876 (1908); The Law of ':l'onga, 1907.
' Quick and Garran, op. cit., pp. 647, 648.
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electoral matters such as an increase or diminution of the
number of the members of the Senate, the Lower House, the
franchise for both Houses, qualification of members, and
similar questions. It can also decide what quorum is
required in the Senate, and what quorum is required in the
House of Representatives. Parliament may also provide with
regard to disputed elections, and has, as a matter of fact, by
Act No. 10 of 1907 referred cases to the High Court, instead
of either House, exercising the power given by s. 47 of the
Constitution. Parliament also can deal with the salary of
members, and has asserted its sovereignty by declining to
make the increase of the salary to £600 a year conditional on
the approval of the people obtained at a general election in
which the question was formally discussed.1 Parliament also
has full right to legislate as to the powers, privileges, and
immunities of the two Houses, and the penalties incurred by
persons who sit when not properly qualified. Parliament also
can legislate as to the number of ministers, their salaries, and
the appointment and removal of civil servants. Parliament
has a wide power which it has exercised by the Acts of 1903
and 1907 as to the regulation of the judicature, and by s. 74
of the Constitution can limit appeals to the Privy Council.
Parliament also was empowered by s. 87 by a simple Act to
make provision as to the appropriation after ten years of the
revenue of the Commonwealth from customs and excise, and
has exercised the power. It has also power by s. 96 to deal
with financial assistance to the states, and with similar
matters, such as audit by s. 97.
The substance of the Constitution itself is, however, dependent for alteration on the provisions laid·down ins. 128. 2
' Contrast, the attitude of the Premier of Western Australia in 1910 when
pressed to increase the salary of members in the then existing Parliament;
the Bill of 1910-11 was not to take effect until the new Parliament met,
but he yielded at last to the strong desire of the Parliament for an
increase. The South Australia Act of 1910, No. 1025, provided for a
referendum. On the other hand, Tasmania, by Act 1 Geo. V. No. 53,
adopted an increase, as did Canada in 1905 by 4 & 5 Edw. VII. c. 43.
2
Quick and Garran, op. cit., pp. 993 seq.; Harrison Moore, op. cit.,
pp. 597 seq.
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128. This constitution shall not be altered except in the
following manner : The proposed law for the alteration thereof must be passed
by an absolute majority of each House of the Parliament,
and not less than two nor more than six months after its
passage through both Houses the proposed law shall be
submitted in each state to the electors qualified to vote for
the election of members of the House of Representatives.
But if either House passes any such proposed law by an
absolute majority, and the other House rejects or fails to
pass it or passes it with any amendment to which the firstmentioned House will not agree, and if after an interval of
three months the first-mentioned House in the same or the
next session again passes the proposed law by an absolute
majority with or without any amendment which has been
made or agreed to by the other House, and such other House
rejects or fails to pass it, or passes it with any amendment
to which the first-mentioned House will not agree, the
Governor-General may submit the proposed law as last proposed by the first-mentioned House, and either with or
without any amendments subsequently agreed to by both
Houses, to the electors in each state qualified to vote for the
election of the House of J-{,epresentatives.
When a proposed law is submitted to the electors the vote
shall he taken in such manner as the Parliament prescribes.
But until the qualification of electors of members of the
House of H,eprcsentatives becomes uniform throughout the
Commonwealth, only one-half the electors voting for and
against the proposed law shall be counted in any state in
which adult suffrage prevails.
And i£ in a majority of tho states a majority of the
electors voting approve the proposed law, and if a majority
of all the electors voting also approve the proposed law, it
shall be presented to the Governor-General for the Queen's
assent.
No alteration diminishing the proportionate representation
of any state in either House of the Parliament, or the
minimum number of representatives of a state in the House
of Representatives, or increasing, diminishing, or otherwise
altering the limits of the state, or in any manner affecting
the provisions of the Constitution in relation thereto, shall
become law unless the majority of the electors voting in
that state approve the proposed law.
It is important to notice with regard to this section that
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either House can take the initiative in requiring a referendum
as to constitutional alterations. 1
It will be seen at once how very wide the power of alteration
is, and how easily on the whole it can be exercised. Apparently all the Constitution can be changed, but this view
must not be pressed too far ; for example, the purpose of
the Act is expressed in the preamble, which with the enacting
clauses is not subject to change; the purpose of the enactment is to create an indissoluble Federal Commonwealth
under the Crown of the United Kingdom, and therefore the
Constitution must still provide for the subordination of all
authority to the Crown. Nor can the provisions in the Act as
toss. 5, 7, and 8, which are still in force, be altered, providing
as they do for the operation of the laws of the Commonwealth,
the validity and maintenance of the Acts of the Federal
Council, and the application of the Colonial Boundaries Act,
t895, to the Commonwealth. Nor again on general principles may we believe that the Parliament can extinguish itself;
the enacting clauses also refer to the action of the Parliament, and it may fairly be said that there must be a Parliament, as indeed there would certainly require to be in some
form or other. But the power of change is very great, and
there has already been introduced a Bill into the Parliament
in the session of 1910 which expresses the wishes of those
who would abolish the states as now composed, and vest the
whole power of the Commonwealth in the Commonwealth
Parliament, supplementing it by local Councils throughout
Australia, which would normally manage local affairs,
though, unlike the states, they would be subject to the
parainount legislative supremacy of the Commonwealth,
which thus could insist upon a general policy in these
matters, in which uniformity is of importance. 2
The mode of altering the Constitution is of remarkable
simplicity, and distinguishes the Commonwealth Constitution
from the Constitution on which it is so largelyin some respects
' Cf. Quick and Garran, op. cit., pp. 986 seq.
The Bill was not seriously pressed: it is mainly a transcript from the
South Afr-ica Act, 1909. Of. Turner, Austral-ian Commonwealth, p. 307.
2
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simple majorities in 1857, and a similar provision in Queensland was repealed in 1871,1 while another s:~rvived until
1908, then to disappear by a simple majority as a preliminary
to action properly requiring a two-thirds majority, which
could not have possibly been obtained even in the Lower
House, where the numbers were only forty-seven to
twenty-five.
The mode of taking the referendum is provided for by
a Commonwealth Act, No. 11 of 1906, as amended by No. 20
of 1909, and again by No. 31 of 1910,2 which provides for the
issue of a writ to the chief electoral officer for the Commonwealth and the Commonwealth electoral officers in the several
states. The interest of the state is recognized by the power
of the Governor to demand a recount and to appoint a
scrutineer, while the return for the state must be sent to the
Governor. Any return may be disputed in the High Court,
but a referendum is not vitiated by technical errors which
have not been shown to have affected the result of the
referendum.
No case has yet occurred of a deadlock between the
Houses under this clause, but a simple referendum has taken
place under the provisions of s. 128 on five occasions: The
first occasion was in 1906,3 contemporaneously with the
general election of the House of Representatives of the
Commonwealth on December 12. The question which was
submitted was a minor point as to the date when tho elections of senators should take place. Under the Constitution
of 1900 the term of office of a senator began on the first day
0£ .January following the date of his election. This plan
was found inconvenient, as the general election of the
House of Representatives would normally take place in
April, whereas the Senate elections would have to take place
in the preceding December at the latest. The Commonwealth Parliament sat, as a rule, during the months from
June to December, and experience showed that senators with
See Queensland Parliamentary Debates, xi. 165 seq. ; c. 163 seq.
See Parliamentary Debates, 1910, pp. 6383 seq.
• See Parl. Pap., 1907, No. 7, p. 23.

1

2
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a general election before them could not give proper attention to business without disastrous results.
A law was therefore passed by tho necessary majorities in
both Houses under which the period of a senator's office
was to commence on July l. The law was submitted to
tho electors with the result that there was a -large majority
in each state in its favour. The figures were for the whole
Commonwealth, 774,0ll for, 162,470 against; but no fewer
than 112,155 ballot papers were informal. The total percentage of voters to the electors enrolled was 50·17, viz.
56·35 male, 43·24 female.
In April 1910,1 contemporaneously with the general election, two very important referenda took place. The first
was to alter the Constitution so as to enable the Commonwealth to take over all the debts of the Constitution as
existing at the time when they were taken over, and not
merely the debts as they existed at the time of the establish:..
ment of the Commonwealth, Jan. 1, 1901. The arguments in
favour of the change were obviously considerable; if it were
advisa,blc that the Commonwealth should take over the debts
there was no sound reason for restricting that power to the
case of the debts twtually existing in 1901, and as a matter of
fact the refcremlum was successful in all the states except
New South WalcH, which being apparently enamoured of its
financial autonomy and its power of raising loans at low
rateB, objected to giving further power to the Commonwealth.
'l'he totals for in the Commonwealth wore 715,053 to 586,271,
but in New South Wales the numbers were 159,275 to
:ns,412. There were no fewer than 96,209 informal ballot
papers. The percentage of voters who voted in favvur of
tho law to tho total number of electors enrolled was 31·66
per cent. ; the percentage of voters who voted not in favour
was 25· 96 per cent.
The other proposal was a readjustment of the Commonwealth and the state finances. It was proposed by agreement
between the states and the Commonwealth Government
under Mr. Deakin that payment of 25s. per head should be
1

See Parl. Pap., 1910, No. 1.

~
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made to each of the states for ever in place of the arrangement by which, under s. 87 of the Constitution, three-fourths
of the net customs and excise revenue were paid over to the
states. It was thought that this arrangement would relieve
the Commonwealth of the burden of having to raise £4 for
every £1 whi<:h it wished to spend, and that, on the other
hand, the states would know better what sums they would
receive from the Commonwealth in each year, while the
automatic increase of population would lead to an automatic
increase of the sums payable. At the referendum this
proposal was defeated through the exertions of the Labour
party in the· states of New South Wales, Victoria, and
South Australia; in the latter ·case by a very small
ml}jority.
·The total vote in favour of the law was 645,514 against
670,838, and 82,437 papers were informal. The voting m
the states was as follows : New South Wales
Victoria .
Queensland .
South Australia
Western Australia
Tasmania

For, 227,650; <:tgainst, 253,107
242,119
" 200,165;
72,516
87,130;
51,250
49,352;
30,392
49,050;
21,454
32,167;

The percentage of voters for to the total number of electors
enrolled was 28·58; of those against, 29·70.
In this case the objection of the Labour party was not to
the actual terms but to the principle of making the arrangement part of the Constitution, and therefore only open to
alteration by a formal alteration of the Constitution. The
Sydney Bulletin, which represents the Labour party in one
of its aspects, pointed out that the acceptance of the proposal was most undesirable inasmuch as it would permanently enable the three small states, Queensland, ·western
Australia, and Tasmania to prevent any alteration of the
terms, though such alteration was deemed essential by overwhelming majorities in the large states. There can be little
doubt that this argument weighed heavily against the
acceptance as it stood of the alteration of the Constitution.
1279'2
B b
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As regards the mere merits of the proposal it is sufficient to
say that the new Government of Mr. Fisher, which won at the
general election, proceeded to adopt the terms which had
been arranged upon, but by means of an ordinary Act, which
can, of course, be altered by the Parliament at any time by
ordinary legislation (Act No. 8 of 1910) as distinct from the
amendment of the Constitution.1
']'he case was of importance as showing that the Commonwealth Government was by no means prepared to accept as
desirable the making permanent and changeable only by
the referendum of any financial provisions, and their attitude
was noteworthy because the referendum in the abstract was
a part of the Labour ' plank ' throughout Australia.
The other two referenda have been discussed in full above.
NoTE A

1 he Referendum in the Dominions.
The referendum has been used on the whole very little in
the Colonies for <1ny purpose whatevor. 2 Evon in the cases
where a referendum is possible it has seldom so far been
employed, and little assistance as to the merits or demerits
of the Hystem can be drawn from Colonial conditions, which
differ very greatly from English conditions. The use of
a referendum in the Colonies lnts been confined to cases
which may he classified aR follows :
(I) CascR of great constitutional changes, viz. the formation
of the ]<'cdemtion of Am;tralia and tho Union of South Africa.
(2) AltcrationH of Constitution.
(:~) DeeiRion of questions which Parliament for one reason
or another is anxious to avoid deciding itself.
'J'he referendum has never yet been used in the Dominions
to settle a dispute between the two Houses of Parliament,
although provision exists in the Constitution of the Commonwealth as regards constitutional questions, and in that of
Queensland, that it should be used for this purpose.
(l) The first case of its use is of importance and interest,
because it is remarkable that it completely differed from the
precedent of the formation of the federation of Canada. In
1

1

Turner, A nstralian Commonwealth, pp. 269-72.
For the Australian cases, cf. Harrison Moore, Quarterly Review, 1911, pp.
5:l\J seq.; Part. Pap., Cd. 577S, 5780; for Natal, Cd. 5099, and p. 949, n. I.
2
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that case there was no referendum at all, in only one instance
was a general election held, and the assent of the Parliaments
was considered sufficient authority for the formation of the
union of the provinces and the abandonment by the provinces of their autonomy. In the case of Australia, on the
other hand, as has been seen above, the greatest care was
taken to secure the fullest consultation of the people. The
Constitution was drafted by a convention elected by popular
vote ; it was ratified by referenda in every Colony of the
proposed Commonwealth.
In the case of the Union of South Africa the model of
Canada was followed as regards the Transvaal, the Orange
River Colony, and the Cape; affirmative votes of Parliament
were there the acceptance of the new Constitution. In Natal
matters were otherwise, for a considerable opposition developed itsel-f, and the Government decided that it would be
advisable to have a poll, which was accordingly taken, with
the somewhat unexpected result that the majority in favour
of the acceptance of the Union was overwhelming. 'l'he
figures were: for, 11,121; against, 3,701; majority, 7,420.
(2) The ordinary Colony has full power to alter its Constitution, subject, in some cases, to certain formalities. This
principle, however, obviously cannot be applied to cases of
a federation proper; a federation is a quasi treaty, and to
allow the federal authority to vary the Constitution would
be unacceptable to the states which are federating. In the
case of Canada so strongly is this recognized that the Constitution as a whole, and in particular tho distribution of
powers between the provinces and the Dominion, cannot be
altered except by an Act of the Imperial Parliament, and
no such Act, as was authoritatively stated in 1907, would be
passed unless the Imperial Government were satisfied that
it was desired by not only the Federal Government, but also
the Governments of the provinces concerned. The only
alteration which substantially affects the provinces was
made at the request of the federation and of all the provinces
except British Columbia in 1907, when the federal subsidies
were readjusted by 7 Edw. VII. c. 11.
In the case of the Commonwealth of Australia it was
desired by the framers of the Constitution, who based
themselves somewhat exclusively upon United States
models, that it should be in the power of the Commonwealth
itself to alter its Constitution, and accordingly a clause was
inserted in the Constitution for that purpose. 'rhe terms
of the provision as embodied in s. 128 of the Commonwealth
B b2
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of Australia Constitution Act, 1900, have been given above,
with details of the five referenda so far held under it.
(3) Of referenda taken to decide important issues on which
Parliament was not prepared to express its opinion decisively,
there may be mentioned the following : In 1896 a referendum was taken in South Australia with
regard to tho introduction of religious education into the
state schools. In New South Wales, Western Australia, and
Tasmania, where denominational teaching is not official,
there is permitted as a part of secular teaching undenominational ·religious instruction. In Victoria, in Queensland
until 1910, and in South Australia, the schools were secular.
After the introduction of female suffrage into South Australia
it was thought by those persons who favoured denominational
teaching in state schools that the female vote would probably help towards securing their wishes, and a referendum
war:; accordingly taken under tho authority of_ a resolution
pasr:;cd for the purpose by tho Assembly on December 16, 1895,
contemporaneously with the general election of April 1896.1
The electors were asked throe questions : whether they
detiired tho continuance of the existing system ; whether
they desired the introduction of scriptural instruction in
sehoul hours ; and whether they were prepared to approve
stntc capitation grants to denominational schools for secular
rer:;ults. 'I'he numbers were as follows :-For tho continuance .
Fur denominational education
For· grants .

51,681 ; against, 17,819
Hl,280 ;
:34,834
13,:340;
42,007

No less than l2,H:IO vote::; were informal.
The result wns tha,t no change was made in the system,
but the voting is remarkable as showing how different the
numbers were on the several issues, and they illustrate how
various the results might be of referenda according as the
referendum was worded. 66·30 of the electorate voted.
In the years 1892-4 referenda were taken under Acts of
the provinces of Manitoba, Ontario, Prince Edward Island,
and Nova Scotia, on the question of the prohibition of
liquor in these provinces, and the results were in favour
of prohibition. As it was not possible, however, to effect
these results completely by provincial legislation, attempts
were made to induce the Parliament of Canada to take up the
matter. Accordingly, a referendum of the whole of Canada
was taken under an Act (c. 51) of 1898, and the result was
1

See South Australia Parl. Pa1J., 1896, No. 44, p. !:1.
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a majority of some 14,000 for prohibition out of a total vote
of 543,058. 1 No more· than 23 per cent. of the electorate
were those in favour of a prohibitory law, and Sir Wilfrid
Laurier, in the Canadian House of Commons on March 21,
1899,2 definitely stated that the voice of the electorate as
expressed was not such as to warrant the Government in
introducing a prohibitory measure, and he indicated that
unless at least one-half of the electorate recorded their votes
in favour of the policy it would not be possible to expect
Parliament to pass a prohibitory measure. Nor has Parliament taken any steps to pass that measure, partly no doubt
in view of the continuous hostility of the Province of Quebec.
In 1910 a referendum was taken in Queensland under the
authority of Act No. ll of 1908 on the question of religious
instruction in the schools. The referendum was taken contemporaneously with the general election for Members of the
House of Representatives of the Australian Commonwealth,
and the result was decisively in favour of the introduction of
denominational education with a conscience clause. Parliament accordingly passed an Act (No. 5) permitting such education. It should, however, be noted that the case was very
exceptional. The Premier and several members of Parliament who voted for the Bill expressly explained that they
were hostile to the measure, but that they thought themselves bound to carry out the decision of the people as
expressed at the referendum ; though there was a majority
of 17,000 3 in favour of the proposal, the total vote was small
-about 54 per cent.-and was declared by the opponents of
the Bill to be completely unrepresentative. At any rate,
the result appears to have given rise to widespread dissatisfaction in Queensland. The cost was £4,879 18s. 3d.
Under Act No. 1025 of South Australia of 1910, a referendum was taken inApril19ll to decide whether the salaries
of members of Parliament should be increased from £200 to
£300. The Parliament of the Commonwealth in 1907, and
those of Tasmania and Western Australia in 1910, increased
1
The actual :figures were: for, 278,487; against, 264,571. The total
electorate was 1,236,419. There were majorities in all the provinces save
Quebec. See Canada Sess. Pap., 1899, No. 20; Biggar, Sir 0. Mowat,
ii. 527-40; Hopkins, Sir J. Thompson, pp. 423 seq.
2
Debates, i. 99. Ibid., i. 95, will be found a strong pronouncement by
the Prime Minister showing that his view was that a referendum was only
justified by the undertaking given by the party before coming into power.
So as regards reciprocity in 1911 he repudiated the referendum theory.
• Exact figures were: for, 74,228; against, 56,681 ; informal, 7,651.
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the salaries of their members without rcfereucc to the people.
But thi:,; step has not passed without a good deal of criticism·
in Australia, which accounts for the decision of the Government of South Australia to let the people have a voice in so
important a matter. 1
It should also be noted that while local option is a normal
feature in the Dominions, a further step has been taken by
New Zealand Act No. 46 of 1910, under which, in addition to
voting for local option, a referendum will be taken contemporaneously with the next general election on the issue of national
prohibition. Voters are required to vote either for or against
such prohibition, and if three-fifths are in favour of prohibition, the proposal shall be carried, and national prohibition
shall come into force on the expiration of four years from
the date of the election at which the proposal was carried.
In New South Wales a referendum was taken in 1903 in
order to ascertain the views of the people on the proposed
redistribution of seats, in view of the general feeling that as
some of the most important functions of government have
been hamled over to the federation the number of members in
the State I~egislative Assembly might advaJ1tageously be
reduced. Under the Reduction of Members Referendum Act,
No. 13 of l90a, the electors were given the option of having
121) members or 100 or 90. 4 7 ·19 of the electors voted.
ui~, l7l voted for the status quo, 13,316 for 100 members,
and 20(i,27i~ for HO. '!'here were 41,484 informal votes, or
l4·(i7 of the total number voting.
In Victoria in 11)04, on the strength of a rosol uti on by the
Lngislati ve Assmn hly of the st;ate, despite the disagreement
of the Legisln,tive Council, a referendum was taken by Sir
'l'lwnms Bent on the q ueRtion of education. 'L'he electors
were m;ked :-(1) whether they wished tho Education Act to remain
secular ;
(2) whether they wished the seheme of Scripture lessons
recommended by the Royal Commission on Religious Instruction to be taught in the schools during school hours to children
whose parents desired the teaching; and
(3) whether they were in favour of the prayers and hymns
selected by the Royal Commission being used.
The answers to all three questions were in the affirmative
by majorities of 26,249, 8,955, and 9,450. As the answer to
' Turner, Australian Commonwealth, pp. 158-63. The figures were: for,
42,943; against, 89,1)42; informal, 1, 700; percentage of votes, 61·88. See
Parl. Pap., 1911, No. 36.
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the first, which was carried it will be noticed by about three
·times the majorities of the answers to the second and third
questions, negatived the answers to the second and third, no
action was or could be taken on the result of the referendum.
As mentioned above, no instance has yet occurred in
which the difference of opinion between the two Houses
has been settled by the referendum. Provision for settling
differences between the two Houses in this manner does not
form any part of the ordinary Colonial Constitution. The
only exceptions to this rule are that of the Commonwealth
in the case of constitutional alterations and that of Queensland. The first case is, however, quite exceptional, and it
is only adopted because every constitutional alteration
requires a referendum, and as the whole trend of the issue of
the referendum in such cases means that the will of the
people is to be superior to the will of Parliament, it is natural
that the referendum should be allowed to decide whether
or not the two Houses agree. But for ordinary deadlocks
there is no such provision at all. The procedure in such
cases is a joint sitting of the members of the Senate and
the House of Representatives, which follows upon a dissolution of the two Houses preceded by the passing twice of
a Bill by the Lower House and its rejection by the Upper
House. It is worth noting that in the case of a constitutional
alteration either House can bring about a referendum, which
again is in harmony with the principle of the referendum.
In the case of Queensland, under Act No. 16 of 1908,
whenever a Bill has been twice rejected by the Legislative
Council, the Governor in Council may, after the close of the
session in which the Bill was rejected for the second time,
direct that the Bill shall be submitted by referendum to the
electors, and thereupon the electors are entitled to vote,
and on a majority of the votes recorded being in favour of the
Bill the Bill shall be presented to the Governor for the royal
assent. A Bill is deemed to be rejected a first time when it
has been passed by the Legislative Assembly not less than
one month before the close of a session of Parliament, and
then transmitted to the Legislative Council, which before
the close of the session has either rejected or failed to pass
the Bill, or passed the Bill with any amendment in which the
Legislative Assembly does not concur. A Bill is deemed to
have been rejected a second time when the Legislative
Assembly in the next session of Parliament has, after an
interval of not less than three months from the first rejection
of the Bill, again passed the Bill, or a Bill substantially the
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same, and transmitted it to the Legislative Council for its
concurrence not less than one week before the close of the
session, and the Legislative Council, before the close of the
session, has either rejected or failed to pass the Bill, or passed
the Bill with any amendment in which the Legislative
Assembly does not concur, and by reason of which the Bill
has again been lost.
The circumstances in which this Bill was passed are of
some interest. It will be remembered that in 1907 the
Governor of Queensland refused to add members to the Upper
House at the request of Mr. Kidston, in order to secure the
passing of measures to provide for the abolition of the
postal vote, and the passing of a Wages Boards Bill, which
was to apply to the pastoral and agricultural industries.
Mr. Philp took office on the resignation of Mr. Kidston.
He was refused supply by the House of Assembly, but was
granted a dissolution by the Governor, Lord Chelmsford,
who thought that it was desirable that the country should
decide upon the issue. The country decisively rejected
Mr. Philp by a large majority in favour of the coalition of
Labour and Mr. Kidston's party against him, and Mr. Philp
at once resigned, Mr. Kidston returning to power. Mr. Kidston, however, was not satisfied with the position which he
oecupicd as resting upon a coalition of Labour and his own
party, and he decided to secure his position by abandoning
Labour and forming a coalition with his former opponent,
Mr. Philp. This he did after securing the passing of an Act
(No.5) which incidentallyrcmovod the postal vote and a Wages
Boards Act (No. 8), and the result of the agreement is embodied in the Act No. 16 which has been mentioned above.
That Act has never been put into force, and whether it will
be put into force is doubtful, but it must be admitted that
the existence of the Act will greatly alter the position of the
Upper House. Prior to tho passing of the Act it would have
been constitutional for the Governor to swamp the Upper
House if desirable at any time. The thing had been done
more than once in New South Wales, and the principle was
in effect conceded in 1892 in the case of New Zealand, as is
shown by the fact that the Government in 1907 selected
the anniversary of Lord Ripon's dispatch of 1892 1 as the
Dominion Day of New Zealand. Now it is clear that as
a matter of constitutional practice swamping should not take
place, as another means of deciding disputes between the
two Houses has been decided upon. It remains to be seen
1

Parl. Pap., H. C. 198, 1893-4, p. 39.
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whether or not the new arrangement will be more satisfactory
than the old.
As far as appears, the proposal of a referendum for deciding
matters of dispute between the two Houses is not at present
favourably regarded in any part of the Dominions. ·
The Bill introduced into the House of Lords in 1911 by
Lord Balfour of Burleigh to provide for the taking of a poll
of the parliamentary electors went much beyond anything
which exists in the Colonies. 1 It is true that in the Commonwealth and in Queensland there is provision for a referendum
in cases of Bills being rejected by the Upper House, but these
provisions differ considerably from those in Lord Balfour's
Bill, and in particular there is no provision for an artificial
majority such as that laid down in s. 10 of the Bill, which
required that the total affirmative vote in the United
Kingdom must exceed the total negative vote by not less
than 2 per cent. of the latter vote before a Bill could be
presented for the royal assent. This provision in Lord
Balfour's Bill was clearly and unquestionably, as compared
with Colonial laws, undemocratic. In the case of the
Commonwealth, and in the case of Queensland alike, the
requirements of the law are satisfied by majorities, and there
is no attempt to secure an artificial majority of 2 per cent.
Completely without parallel in the Dominions was the
provision proposed to be made by the second section of
Lord Balfour's Bill for the reference to the people of Bills
which had been passed by both Houses of Parliament, but
against which a petition signed by not less than 200 members
of the House of Commons, praying that the Bill might be
submitted to a poll of the Parliamentary electors, was
presented to the Crown. In no Dominion is there any
provision or any suggestion of a provision that an Act which
has received the approval of both Houses should be passed
upon by the people, and the requirement of an artificial
majority of 2 per cent. would add strongly to the obvious
objections to such a provision. It is true that the Labour
party in Australia has advocated for years the use of the
referendum for challenging laws passed by the Parliament,
just as can be done in Switzerland in certain conditions, but
it is clear that for this particular proposal there is no popular
demand in Australia generally, and this special view belongs
to the socialistic propaganda of the Labour party, which is
completely out of harmony with the wishes of many of the
people of Australia.
1

House of Lords Debates, vii. 657 seq., 713 seq.
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In Canada, opinion seems on all sides completely opposed
to me~tsures like the referendum; it has never been seriously
proposed as a solution for deadlocks between the Upper
House (which is limited in point of members, and cannot
therefore be swamped) and the House of Commons, and
when proposed for· the purpose of reviewing measures of
Parliament in the case of Ontario in 1905, the Premier
emphatically declined to have anything to do with it on the
ground that it was inconsistent with responsible government,
a fact which can hardly be disputed. 1
It may not be out of place to observe that the referendum.
in both Canada and Australia has been quite unable
normally to secure adequate voting on the part of those to
whom it is submitted. 'rhus, even in the case of the refer~
cnda for tho establishment of the Commonwealth Government, when the utmost efforts were made to arouse the
interest of the electors, the vote was about 50 per cent. of
the possible voters, considerably less than the average vote
at ordinary elections. This result is presumably due to the
difficulty of interesting electors in matters comparatively
a,bstraot when divorced from personalities, and it should be
noted that the first three referenda held under the Commonwealth Constitution Act took place simultaneously with
the geneml election::::, so that almost necessarily a comparatively large vote was secured. The referenda which took
plncc in April 1911 showed that in the absence of the excitement of a general election large numbers of voters cannot
be ind ueecl to vote, and that they found it difficult to understnnd the issues. 'l'here arc few figures available of the cost
of n, referendum, for the rettson that most Commonwealth
reforonda Jmve boon held eontemporanoously with a general
eJection, so that no supamte figures of cost could be obtained,
but a preliminary vote of £40,000was placed on the Commonwealth estimate for the referenda in April19ll, and the cost
was about £50,000.
It may be added that for constitutional purposes referenda
without statutory a,uthority are useless. In South Australia
under a resolution of the Assembly of Dec. 22, 1898, a referendum was taken in April 1899 to ascertain the views of the
electors on the extension of the Council franchise to all
householders as provided in the Assembly Bill of 1898. The
votes were: for, 49,208; against, 33,928; informal, 11,015;
61·78 voted, but the affirm.ative vote did not result in any
concession then by the Council.
1

Canadian Annual Review, 1905, p. 266.

CHAPTER III

~~HE UNION OF SOUTH AFRICA
§ I.

THE FORMATION OF THE UNION

/ AT the beginning of February 1909 ~~,lie,t,io~ml.Convcn
ti().llL~~,i££I}y:tcJ"~~p ~t Durban and 11t__ Ca,petow)J, concluded

Jts labours and laid before the public of South Africa in the
form of a Bill the scheme which the members of the Convenlion had agreed on for the Union of South Africa, to be
bnstituted in the first instance from among the four Colonies
of the Cape of Good Hope, Natal, the Transvaal, and the
Orange River Colony, or from any two or more which would
consent to join. The draft Act was then laid formally before
the four Colonial Parliaments, and amendments to the draft
were discussed in each. Of these none were carried in the
Transvaal. In the case of Natal several were adopted, and
the Government in accepting the Act declared that it must
be submitted to a referendum before the Colony accepted
union. In the other two Colonies the draft was accepted
subject to certain amendments. The National Convention
relilt.%~£l~:W~d, Jikt,~tQ.pl!Jrf,op.te'i.:Q in.M:ay and discussed the draft
with the amendments proposed by the Parliaments of the
Cape and Natal, and the result was that the draft was reaffirmed with certain alterations and signed by the delegates
of ali the Colonies as altered on May II. It was then
submitted to the judgements of the several Parliaments and
to a referendum under Act No. 2 of 1909 in the case of Natal.
Delegates were appointed by the Parliaments after approving
the revised draft to proceed to England, and to secure the
passing of the Bill into law as an Act of the Imperial Parliament, and the Bill 1 was introduced accordingly in the House
Printed as Parl. Pap., Od. 4525, as revised by the Convention as
Od. 4721, and, revised, as H. L. 113, 1909, for introduction into Parliament.
The Act is 9 Edw. VII. e. 9. See Brand, Union of South Africa (1909);
Keith, J ourn. Soc. Oomp. Leg., x. 40-92; Egerton, Federations and Unions,
pp. 231-91, and the Debates of the Colonies for 1909.
1
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of Lords in the month of July, after its passage without
svbstantial alteration, and subject only to. drafting amend~ents, had been foreshadowed by the Under-Secretary of
xstate for the Colonies. ~~d,N,i}J., *,llm:ds on
r !July 27 and August 3, in, .tll~ ,qomrnons Qn Aqg,~~],J..,~£,
but no .amen.dm~6l~§,,};Y\;;E~ a9-()pted:
.~···
The appearance of the Union Constitution is a striking
example of the rapidity with which a political movement
may under favouring circumstances come to a head. ~a
tion is indeed old in~()tltl),,Afr,~~tt 1 ~,~QJQ~J}X.~};lg.~"'":[~te
desired in 1858 a politica!fe.c;lf;J,l'I}.BQQ,,JYQJ<:J~,,.,~!t~~-Jio~e
Government were not prepared to approve in view o.Ltheir
anxiety to limit their responsibilities in the north.
It is easy to censure the Imperial Government for lack of
foresight in not accepting Sir G. Grey's federation sqheme,
but the many burdens on the Imperial Government in 1859 ·
rendered its attitude wise. Federation was beyond all doubt
premature when there was not even a single responsiblegovernment Colony in the whole of South Africa.l
:Federation was also under consideration when the grant
of self-government to the Cape was being discussed in 1871,
but stops towards bringing it about were rendered impractio<thlc by the diRcovory of diamonds in Griqualand West,
the consequent di:.;;pute as to the ownership of the territory, ttnd itg annexation by the Governor of the Cape on
instruetions from the Imperial Government. Until that
difficulty waR disposed of in 1877 it was quite impossible to
expect the Orange Free State to regard favourably any
proposal whatever which emanated from the Imperial
Government, and Lord Kimberley did not press the matter
further. But Lord Carnarvon, in the Conservative regime,
was more adventurous: he had been connected with the
Colonial Office during the arrangement of Canadian federation, and he felt a mission to secure a federal union. The
result was the missicm of Mr. Frpude-:-:::ostensihl.¥-prix~te1 The episode is discussed in an interesting way in Henderson's and
Collier's Lives of Sir George Grey, and in Cana's South Africa, pp. 36 seq,
For the official papers, see Parl. Pap., H. 0. 216, 1860.
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to South Africa and the unexpected a,ppearance of Lord
Carnarvon's proposal for federation in 1875.1
It is clear that"the whole procedure in 1875 was from first
to last u,nfortunate. In any case, it is probable that an
attempt at union was premature. The Orange Free State
and the Transvaal were by no means prepared to surrender
so much of their independence as would have been involved
in the acceptance of federation. The Cape of Good Hope,
which had but recently obtained self-government, could not
reasonably be expected to surrender the autonomy which it
had so recently secured. Natal was not yet in possession of
responsible government, and there was naturally feeling in
the Cape against being put on a level with Natal.
But the fatal mistake which was made by Lord Carnarvon
was in attempting to ignore the Cape Government. Apparently Mr. Froude, who had visited South Africa as a preliminary to the confederation dispatch of 1875, had realized
that the Cape was likely to cause difficulty, and, at any rate
in his dispatch of May 4, 1875, 2 Lord Carnarvon committed
the fatal error of suggesting that the Cape should be represented by Mr. Molteno, act.lng for.the western province, and
by Mr. Paterson for the eastern province. The Government
of the Cape could not be expected to feel other than indignant
at this step, which seemed to perpetuate the differentiation
between the two parts of the Cape, and to hold out a prospect
of the carrying out of the step refused in 1872, when the
Imperial Government had definitely declined to accede to the
petition of the eastern province of the Cape for separation
from the western province. To add to the indignation on
this head there was also the consideration that Natal and
Griqualand West, both under the control of the Imperial
Government, were to be represented at the Conference, thus
reducing the position of Mr. Molteno to that of marked inferiority, The Cape Ministry at once showed their indignation.
1
See Parl. Pap., C. 1244 (1875); C. 1399 (1876); H. L. 40, C. 1632
(1877); C. 1980 (1878). Froude discussed the question at length in his
book on his visit, and alludes to it in Oceana. For the other side, see
2
P. A. Molteno, Sir John Molteno, i. 329 seq.; ii. l seq.
C. 1244, p. 2.
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At the Governor's earnest request they agreed to present
to Parliament copies of Lord Carnarvon's dispatch, but
only with the addition of a minute in which they distinctly
t->tatcd that it was most undesirable that the Gov:ernment
of the Cape should be represented as proposed by Lord
Carnarvon. The unfortunate distinction between the two
provinces which had been productive of much inconvenience
no longer existed and should certainly not be revived in any
way. They considered that it should be left to the free
aetion of the Colony to decide the numbers of representatives
ttnd their selection.
Lord Carnarvon answered the dispatch in which Sir H.
Barldy reported the decision of his ministers, which had
heen approved by the House of Assembly by a majority of
:l2 to 2:1, in a cli:,;patch of July 15, in which he assured the
Cape Ministry that he had no desire to interfere with their
discretion in tho administration of their internal affairs,
but he protested against the doctrine that His Majesty's
Government in inviting a group of Colonial Governments
to deliberate upon matters of common interest were infringing the rights of a Government which turned out not to
a,pprove of the invitation. He proposed, however, that if
the Capo Government decided not to t<"tke part in discussion,
ucverthelcr:;s discussion should take place between such of the
other Governments m; were anxious to do so.l In the Upper
House of the Cape 1\trliarncnt tho reception of the proposals
wtt8 somewhat more friendly. Mr. Fronde, who had been
selected by Lord Carnarvon to represent him at the Conference, proceeded to the Cape, and finding that he could not
induce Mr. Molteno to take part in the Conference, committed
the indiscretion of taking part in an agitation against the
Government, especially in the eastern province. Mr. Fronde
1
See C. 1399, pp. 5 seq. No such conference was ever held: instead
matters of importance wero discussed separately with M:r. :Brand, J,?z:~~ident
of theFree State, in London in 1876, but the question of fede~tion was
not raised, as the Free State Legislature had declined to allow the President
to discuss it (see C; 1631, p. 47; C. 1980, pp. 17 seq.). An attempt to
induce Mr. Molteno to share a discussion with Natal representatives then
failed; -c. 1631, pp. 61-79.

CHAP.

m]

THE UNION OF SOUTH AFRICA

943

later on, in his report of his proceedings, explained with great
ability the reasons which had induced him to act as he did.
After making all possible allowances, it is undeniable that
his action was injudicious. At any rate, Mr. Molteno became
a .. QOJlVinced opponent of federation, and though Lord
Carnarvon still retained hopes that he might be able to
further his pet idea, the annexation of the Transvaal, which
he expected to assist the project, really proved ultimately
fatal to it, for in June 1880, though a Cape Ministry favourable to federation and Sir B. Frere were in office, the influence
of the Transvaal leaders secured the rejection of the motion
for fe.deration, and the rebellion in the Transvaal and the
retro<;.ession.in 1881 terminated the prospect of union.
It is significant that Mr. Froude anticipated Lord Selbome 1
in laying great stress on the advantage which would accrue
to South Africa by freeing itself on federation from interference from the Imperial Government. He sympathized
energetically with the Government of the Orange Free State
in their dispute with the Imperial Government and the Cape
as regards the ownership of Griqualand West, and he held
out both to the Orange Free State and the Transvaal
Republic the prospect of freedom from interference with the
native policy as a result of federation.
It was not until after the Boer War that the ideal once
more came within the range of practical politics, and the
impulse to union was strengthened by the existence of union
in the Commonwealth. But until the grant of responsible
government to the Transvaal in 1906 and to the Orange River
Colony in 1907 further progress was impossible, though under
Crown Colony administration some efforts towards the end
in view were made by the creation of a common railway
administration for the two Colonies of the Transvaal and the
Orange River in the shape of the Intercolonial Council, 2 which
dealt also with questions of expenditure in connexion with the
South African Constabulary,a force common to both Colonies.
A more important matter was the voluntary union of the four
Parl. Pap., Cd. 3564, p. 18.
• See Orders in Council, Sept. 15, 1902 ; May 20, 1903 ; Apr. 21, 1904;
J<1n. 1~, 1905; M<1y lO, 1905.
1
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Colonies and of Rhodesia, together with the territqri~~ under
the administration of .the High Commissioner for South
Africa, in a customs union which was concluded in 1903, and
renewed in 1906. In connexion with this union the statistical
service of South Africa was unified and located in a head office
at Capetown. The grant of responsible government to the
Tramwaal and Orange River Colony seemed for a moment to
throw things back : tho Intercolonial Council was not a
popular institution, and the South African Constabulary was
deemed too dear; as a result the Council was dissolved, the
joint liabilitir,;s wore divided between the two Colonies,! and
the South African Constabulary ceased under that name to
exist and was replaced by local police forces under Colonial
control. ]j'or tho railways, however, a new board of management was constituted with five members, two from the
Orange River Colony, and three from the Transvaal, which
managed the railway system of the two Colonies. It was felt
("7 that any attempt at separate management was out of place.
{ \ .' Tho cstablii:ihmont of responsible government was almost at
once followed by tho rise of an effective demand for a federal
government. One sign of this feeling was the discussion of
a Fodera,! High Court for South Africa as a Court of Appeal,
to some extent in place of the Privy Council, which took
ii place fir:-;t in South Afriea in 1905, and then at the Colonial
· ConJcrcnee of l H07 ,2 even before tho actual issue of the new
letters patent grant,ing responsible government to the new
Colonim;. The causes for the rise of this feeling. were various.
One important consideration was. the i;;:til:way question: the
Cape and Natal were ever at variance with the Transvaal as
to the share of traffic from the Rand to the sea. There are.
three great routes available, via Delagoa Bay, via Natal,
and via the three Cape ports of Port Elizabeth, East London,
and Capetown itself. The prosperity of the railways in each
Colony practically depended on their success 3 in securing
a considerable proportion of the through traffic, and the
Transvaal was thus in a preponderating position. Its hands,

I

.!

1

Cf. The Government of South Africa, ii, 4.
• Parl. Pap., Cd. 3523, pp. 207 seq.
• Cf. The Government of South Africa, i, 212 seq; Cd. 3564, pp. 20 seq.
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however, were tied by the fact that in 1901, in order to secure
the continuance of ac supply of native labour for its greatest
industry, the Transvaal made an agreement with the Portuguese Government under which the old proportion of traffic
as between the Portuguese and British routes was to be maintained through the medium of railway rates. This question,
bitterly disputed, was the main source of the conviction that
there must be some form of federal action to solve the
difficulties of the position, and its effect was increased by the
serious financial depression which lies on South Africa as an
aftermath of the war. The Transvaal alone was in a really
prosperous position, with an industry every year more
productive and an abundant supply of native labour for the
time being, while the Cape was financially in a grave position
of embarrassment leading to wholesale retrenchments and
hardship. Natal again had had to face a serious native
rebellion and a threat of renewed trouble, with the result
that the colonial finances were seriously embarrassed.
In these circumstances the natural sentiment for federation, which was strengthened by the proceedings of the
Conference.of 1907, when the strength of the Commonwealth
and the Dominion of Canada was contrasted with the
mwtiple representation of :the small white population in
South Africa; grew steadily. The report of the Native
Affairs Commission 1 of 1903-5z..JY.hiGh insisted on the need
of treating native affairs from the point of view of South
Africa as a whole, was reinforced by the condemnation of the
actual administration in Natal by the Natal Native Affairs
Commission of 1906-7. 2 ':Q:te High. Qommissioner, Lord
Selbyrne, a.t the instance of the Cape Government, felt that
a useful purpose could be served by the publication of a
memorandum on thewho1e matter1 ~nd issued a paper m wjii,~h
the various points on which unity of action was desirable were
set forth clearly and indetail. 3 The result of the publication
Part. Pap., Cd. 2399.
• Ibid., Cd. 3889.
Ibid., Cd. 3564. Cf. also the proposals of 1907 for common military
action, and various proposals for agricultural co-operation, detailed in
The Government of South Africa, i. 101 ; ii. 148.
1

3
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was to focus public attention on the guestion 1 and after
much discussion at the Conference of May 1908 for the
revision of customs-the Transvaal demanding lower dutiesand railway rates, the idea took practical shape in the selection
of delegates from the several Colonies with the authority of
the Colonial Governments and Parliaments to ..!iiscuss the
basis of a unification in some way of South Africa.
The actual Constitution which resulted from . t,he.Jabours
of the delegates was not, as was originally expected by the
advocates of some union, .a federal one, but an Act. of Union.
Tho preamble expressly says that it is desirable that the
ColonicR in South Africa should be united under one Government in a legislative union under the Crown of_ Great Britain
and Irehnd, and that it is expedient to make provision for
the union of the Colonies and to define the executive, legislative, and judicial powers of the Government of the Union.
In this respect the Government stands in ...striking QQ~trast
to the Government which would have been set up under the
Constitution o£1877.
The Constitution which was proposed in 1877 1 wa,s a
purely fedeml one, though tho term ' union ' was usEldin the
title and in the preamble. The provisions of the Act were
mainly based on those 'of the BTitish North AmeTica Act,
lHG7 ; for example, in tho Executive Government the
Uovernor-Geneml wrts to be advised by a ' Privy Council'.
The legit~lative power was vested in a Union Parliament
consisting of a Legislative Council, to be constituted as
the Crown should direct, and an elective House of Assembly
in which due provision was to be made for the representation of the natives. Provision was made for the decennial
readjustment of representation in the Parliament and for
proportionate representation of the provinces. The provisions as to royal assent to Bills 1 reservation, and disallowance were precisely modelled on those of the Canadian
Act. The Union was to be divided into provinces which
1
40 & 41 Viet. c. 47. The arguments against federation in South Africa
are set OJit at length in The Government of South Africa, i. 260 seq., 303 seq.,
357 seq.
~ ...
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were to have Councils or Parliaments, the details of the
Constitutions being left to the Crown to decide. The Act,
however, provided, on the model of the British North
America Act, by ss. 33 and 34, for the exercise of powers
by the Union and Provincial Parliaments respectively.
The classes of subjects given to the two Legislatures were
almost exactly the same as those laid down in ss. 91
and 92 of the British North America Act. The Provincial
Councils had, therefore, exclusive powers in all merely local
or private matters. The power of disallowance of such laws
was vested, as in Canada, in the Governor-General. The
distribution of legislative powers was not absolutely determined by the Act, because by s. 37 power was given to vary
by Order in Council the distribution of powers laid down in
ss. 33 and 34. Power was given to the Union to organize
a Supreme Court of Judicature and a general Court of Appeal;
but it was expressly provided (s. 51) that no Act of the Union
Parliament should be sufficient to abridge the power of the
Crown to grant special leave to appeal to the Crown in
Council. The Parliament and Government of the Union
were given, by s. 54, the same powers as were given to the
Government and Parliament of the Dominion by s. 132 of
the British North Americct Act with regard to treaties. All
laws respecting natives or native affairs or immigration, and
all laws passed by the Provincial Councils relating to the
tenure of land, were required to be reserved unless owing to
some urgent emergency, when the law could be assented to,
but had to be sent home at once. The Constitution could be
altered by Act of the Union Parliament, but such a Bill
required to be reserved under s. 56 of the Act. Power was
taken for the admission of new members into the Union by
Order in Council on addresses from the Union Parliament
and the Legislature of the territory to be admitted. On
admission, the territory admitted was to be entitled to proportionate representation in the Legislative Council and tho
House of Assembly.
The most significant parts of the Bill from the constitutional point of view were perhaps the assertion in s. l l that
OC2
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powers veBted in tho Governor-General 1 were to be exercised
by him acting on his own discretion and without the advice
of the Privy Council; 2 and the provision in s. 19 for the
due representation of the natives in the Union Parliament
and in the Provincial Councils in such manner as should be
deemed by Her Majesty to be without danger to the stability
of the Government.
l~ffect could only be given to the Act up to August 1, 1882,
and, as circumstances prevented anything being done £!-t
that date, the Act lapsed, save as to one section (58) allowing
tho Crown from time to time to annex territories to the Cape.
Under s. 4 of tho Act the King in Council is empowered
by proehmation at any time within a year from the passing
of the Act to declare that the four Colonies of the Cape,
Natal, the Tn1nsvttaJ, and the Orange River Colony shall
he united as a Legislative Union with the name South
Africa. The King may then appoint a Governor-General and
the Union shall come into force at the date given in the
proelttmation, but which must not be more than a year after
the pttBsing of the Act. rrhc Colonies joining the Union at the
start bceomc original provinces with the same boundaries
as at preBent, the Orange River Colony being styled the
Ontnge l~'rce State Province, and any Colony which does not
join ean only entor later on by virtue of an Order in Council
made under the powers taken in the Act for' the entry of
new provinces (Bueh as Hhodesia).
1t will be seen at once that the assent of the Colonies con~
' Per contra, the Tasmanian Interpretation Act, 1906, s. 12, provides
that tho term 'Governor' means Governor acting with the advice of the
Executive Council, a curious and unusual provision, which renders necessary
a new definition in the Act No. 10 of 1908, s. 2, respecting indeterminate
sentences, whore the duty is cast on the Governor personally. The South
Africa Interpretation Act, 1910, has followed this model; of. above, p. 150, n. 1.
2
This seems to go too far. For example, by s. 20 the Governor-General
was empowered to summon the House of Assembly : that he should not
be advised by the Council as to this would have been absurd. The real
point is not 'without advice', but the existence of power to disregard
advice ; such a power the Governor-General must and does have, or the
Government would be completely transferred to ministers.
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cerned is assumed as given; the preamble merely recites the
approval of their existing Parliaments, without reference to
the people at all. In the case of the Commonwealth of
Australia, in every instance not merely did the Parliaments
assent but referenda took place, so that the electors were
fully responsible for the decision to accept federation. In
the case of Canada the electors were not in all cases consulted, inasmuch as the Governments of Canada and Nova
Scotia on their own responsibility accepted confederation.
For that error the Nova Scotia Government were turned out
of office at the next general election, and Nova Scotia returned
to the Federal Parliament members pledged to agitate for
the undoing of the Union so far as it concerned Nova Scotia.
Eventually it was found possible, through the influence of
the Imperial Government, and by the exercise of tact on
the part of the Federal Government, to arrive at a compromise, under which the Federal Parliament undertook to
pay Nova Scotia a larger sum than it originally had contemplated as a contribution towards the provincial finances,
and the province acquiesced in the new arrangement and
Mr. Howe entered the Dominion Parliament.
It must be confessed that the precedents were in favour
of a fuller consultation of the electors than was in this case
required.l It must be admitted, moreover, that the Parliaments then existing were not elected with a view to union
or federation, and that it is somewhat contrary to prineiple
that Parliaments elected merely for the ordinary conduct
1

In Natal arrangements were made to hold a referendum under Act
No. 2 of 1909, a promise to this effect having been given on September 3,
1908, by the Prime Minister. The voting on January 10, 1909, was
un!lxpectedly decisive, viz. 11,121 to 3, 701, the number of electors registered
in 1908 being 25,463. Only one vote was allowed to each elector, and in
every electoral division of the Colony the majority was decisive. Only
a simple majority was required, following the precedent of the New Sout,h
Wales enabling Act No. 2 of 1899; see Parl. Pap., Cd. 5099. Cf. tho
criticisms in The Empire Review, xviii. 114 seq., where it was pointed out
that the Senate would represent the existing Colonial Governments and
could not be changed for ten years, while the nominee Senators would
represent the first Government for ten years also.
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of public affairs should accept an arrangement which sanctions the abolition of their separate existence. 1 No question
of their legal competence of course arose, if for no other
reason because the Act to be passed was not to be passed by
them at all, but by the Imperial Parliament, which is entitled
to do what it thinks fit in the matter. The real justification
for being ready to do without a referendum was no doubt
the fact that there was no substantial dissatisfaction, at any
rate in three of the Colonies, while the referendum in the
fourth as a matter of fact did not alter the state of affairs as
far as regards it, and the Parliament was clearly shown to
be in Rympathy with the popular feeling on the question.
The preamble ignores the referendum in Natal, mainly no
doubt in the interests of simplicity.

I §

2.

THE ExECU'riVE GovERNMENT oF THE UNION

The provisions of the Constitution as to the Executive
Government 2 of the Union arc very closely modelled on
those of the Australian Constitution. The Executive
Government is declared by s. 8 to be vested in the King,
and iR to he exercised by the Sovereign in person or by
a Governor-General as his representative. The provision
for the personal exercise of the power is now : it does not
occur in the Australian or Canadia,n Constitutions, though
it iK not oxeludocl by either, but a, curious problem arises
as to the exact position of His Majesty if he did as a
matter of fact visit either Canada or Australia. It is clear
from the Constitutions of either country that the GovernorGeneral would continue to exercise all his functions, and
the somcwha,t curious position would arise that the Sovereign
had no exact constitutional position in one of his own
dominions. For example, any Bill passed by the Parliament
1
Colonial Parliaments are of course not in any way bound by law to
consult the constituencies on important measures: for example, in 1907
the Commonwealth Parliament increased members' salaries in the face
of a good deal of adverse feeling in the country, and in 1910 Tasmania
and in 1911 Western Australia followed suit, while South Australia preferred a referendum (Act No. 1025, 1910). Cf. p. 923, n. 1.
• ss. 8-17.
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during his stay would have, under the Constitution Acts in
either case, to be presented to the Governor-General for his
assent, unless indeed the Governor-General were to appoint
His Majesty his deputy for the purpose! This anomalous
position would not necessarily exist in the case of South
Africa, since the Sovereign could actually administer the
Government in person: yet by s. 12 the Executive Council
is .to advise only the Governor-General, and nothing is said
ofa.gvit;;ingthe King in person, a curious omission of doubtful
sig11!fication.
·The appointment of the Governor-General is, of course,
vested by s. 9 of the Constitution in the King : the appointment is to be during pleasure, and he may exercise within the
Union such powers and functions as the King may be pleased
to assign to him. The salary of the Governor-General is
fi:xed at £10,000 a year and is not to be diminished during
his tenure of office : it was originally proposed that if any
person other than the Governor-General was appointed to
administer the Government he should not be entitled to
receive from the Union any salary in respect of any other
office during the period of his administration, but in the final
form of the Bill this proviso was dropped.
In view of the power of the Crown to limit the delegation
of authority, the office of Governor-General was of course
created by letters patent under the. Great Seal, and delegated
to the Governor-General the ordinary executive power of the
Crown, including special mention of the prerogative of mercy.
Provision was made for the succession to the Government
in the case of the absence or incapacity of the GovernorGeneral, the Chief Justice being appointed to act as
Governor-General. The prohibition originally intended of the
payment of salary from Union funds was omitted, as the Chief
Justice of South Africa could hardly have been expected
to administer without additional remuneration if he continued to perform the work of his own office, and for this
reason no doubt the clause was amended to omit the prohibition. It may be noted that under the wording of the
Constitution it would appear doubtful whether the Governor-
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General on leave of absence could receive under any conditions
half-pay, as it appears to be contemplated that the officer
acting as Governor-General shall receive the full salary. 1
Moreover, no power to appoint deputies was expressly given
in the Constitution as drafted. The omission was somewhat
striking in view of the inclusion of such a power in the
Constitutions of Australia and Canada, and the power to
a.ppoint deputies must therefore have been regarded as
somewhat doubtful, though it might no doubt have been
exercised as it iR in the other Dominions and states under the
letters patent. This omission, however, is made good in
s. 11 of the Act, but is limited to cases of temporary absence.
It is also significant that the power of the Governor-General
is expressly confined in s. 9 of the Aet to the limits of South
Africa, and that accordingly it will not be possible for him to
perform authoritative acts when he is not within the actual
territories of the Government, though the_cant.r.ary:i§irr:tPHed
in s. II. This is a salutary rule, as the practice ofaJlowing
Governors to perform official acts while beyond the territorial
limits of their Colonies is of doubtful propriety and legality.
The s1tlary fixed is the same as in Canada. and J\.ustr_1:1,JJa:
its value will doubtless be considerably increased by allowances, and there is little probability of any attempt to
diminish the amount, as was the case in Canada shortly after
federation, when the importance of the vicei'egal position
was hardly realized in the Dominion, and when Canadian
thrift was shocked at the idea of one man spending so much.
Generally speaking, the Constitution transfers to the
Governor-General or the Governor-General in Council
respectively all powers, authorities, and functions which at
the time of the establishment of the Union are vested in the
Governors or Governors in Council of the Colonies. The.re is,
however, one significant exception : by s . .14 7 the control and
' The same remark applies to the case of the Commonwealth and of
Canada, and the Australian states, but in all cases arrangements are made
for the division of the salary in the absence of the Governor-General and
Governor, and this is perfectly legitimate. In New Zealand the matter is
regulated by No. 22 of the Consolidated Stat~<tes, 1908.
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admir1istration of native affairs and of matters affecting
su~.G.i.~lly or differentially Asiatics throughout the Union
Sha;ll .vest in .the Governor-General in Council, who shall
likewise exercise all special powers in regard to native administration hitherto vested in the Governors of the Colonies or
exercised by them as supreme chiefs, and shall control all
native reserves, which if previously inalienable save by Act
of a Colonial Parliament shall remain inalienable save under
an Act of the Union Parliament. The insertion of this clause
is no doubt intended to do away with the previous rule,
under which in native affairs the Governor of Natal was
especially bound by the royal instructions of 1893 to act
on his personal discretion after consultation with· ministers,
while a similar rule is clearly implied in the provisions of
the Constitutions of the Transvaal 1 and Orange River
Colony. 2
The fact that a power is assigned to a Governor or to a
Governor in Council is not a distinction of much importance. 3
By the royal instructions issued to the Governor he is told
to consult his ministers, and constitutional practice renders
their advice equally necessary in the cases where legally he
must act in Council and in those where he can legally act
without ministerial advice. There is, in fact, no act which
a Governor should do without advice, if his ministers are
willing to advise, and the only matter of importance is to
decide when to accept and when to reject that advice. In
considering this question the Governor can receive in the
great majority of cases no help from the mere legal fact of
an Order in Council being required or not. Nor again, must
it be remembered, is the legal difficulty absolutely fatal: it is
1

Letters Patent, December 6, 1906, s. 51.
Letters Patent, June 5, 1907, s. 53.
3
The Interpretation Act, 1910, No. 5, of the Union provides that
Governor-General shall in all cases mean Governor-General in Council,
a curiously logical insistence on the rule of ministerial responsibility.
Cf. Higinbotham C.J. in Attorney-General v. Goldsbrough, (1889) 15
V. L. R. 638, at p. 647; Sir J. Macdonald in C. 2445, p. 153; Lefroy,
Legislative Power in Canada, p. 193, n. l; Barton, Melbourne Federal
Debates, pp. _2253, 2254; above, pp. 150, n. I ; 729, n. 3; 948, n. I.
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true that s.l3of the Constitution requires that if the GovernorGeneral in Council is empowered to do something he must act
with the advice of his Council-a phrase borrowed from the
Australian Constitution and no doubt synonymous with the
requirement of the Canadian Constitution, ' by and with
the advice '-but the Executive Council remains in the last
resort in the Governor-General's control : for in the first
place he cc1n always dismiss the existing members, and_he
can in the second place fill it up for the moment in any way
he pleases.
'·
It might have been expected that in this regard the new
Constitution would have endeavoured to go beyond the
Australian precedent just as that Constitution went far beyond the precedent of Canada, but this is not the case. '!:Qe
./}!].li~lLN.QTJ!LflY!}C.'!.i0.f1:.4~t..J~67}:___ decides that there shalLbe
~~(lliti~c Co~!1_cil,_"_~.J1.~-~ tl!2J~!:ivy Council for Canada,
~~l2l() lY:~Jl- d()J!Q9.~"-~h9 mode in which that Council is
to be Q.Q.ll§.titJJtQd. The Australian Constitution 2 not merely
calls a Council into being, but it provides that the officers
appointed by tho Governor-General to administer the
dcpartmcntN of State arc to be the King's Ministers of State
for the Commonwealth and also members of the Federal
Jjjxecutive CounciP It is important to note that they are
not the only members of the Council ; the number is unlimited and all hold office at pleasure. Precisely similar
provisions occur in the ease of the South African Constitution.
There are to be not more than ten Ministers of State, who
will also be Executive Councillors, but they will not constitute the Executive Council, which remains undefined in
point of numbers. But while the Governor-General is thus
I S.

11.

~64 Viet. c. 12, Const. ss. 62, 64, Of. Quick and Garran, Constitution of Commonwealth, pp. 709-11.
3
There was a strong party in favour of abandoning responsible governmont in toto; see Sydney Federal 'Debates, pp. 782 seq. But responsible
government prevailed. Neither in Australia nor in the Union is there
any fixed number of ministers assigned to the Senate ; in point of fact,
in 1910-11 only one senator was a miniRter in the Union: in Australia
there are, in view of the strength of that House, two or three.
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still able to disregard as a mere matter of law Parliamentary
considerations in the question of the appointment of his
Council, an important restriction exists under both the
.A,ustralian and the South African Constitutions on his choice
of advisers : after the first general election no minister 1 can
hold office for more than three months unless he obtains a
seat in either House of Parliament. The provision is not
nl:lwin South Africa, as it appears in the Natal Constitution
of 1893, by which, however, the time allowed for obtaining
a seat iH four months. The provision of the Constitution
as it stands is borrowed from Australia, and it was also
, adopted in 1903 by Victoria. It is still left elsewhere to
constitutional practice, and quite recently ministers have
1 held office in Canada, Newfoundland, Queensland, and
i1Western Australia for considerable periods while without
t:places in Parliament.
The ministers appointed on the formation of the Ministry
were: Minister of Agriculture (who was Prime Minister);
Minister of Railways and Harbours; Minister of the Interior,
Mines, and Defence; Minister of Justice; Minister of Education ; Minister of Finance ; Minister of Lands ; Minister for
Native Affairs ; Minister of Commerce and Industries ;
Minister of Public Works, Posts, and Telegraphs; and a
minister without a portfolio. Of these, three, including the
Prime Minister, were from the Transvaal, four from the Cape,
two each from Natal and the Orange River Colony. The
Premiers of three Colonies took places, but Mr. Merriman,
Premier of the Cape, refused to do so.
The rest of the officers of the Government are made
subject to the control of the Executive Council by vesting
their appointment by s. 15 in the Governor-General in Council,
except where the appointment is delegated by the GovernorGeneral in Council or other provision is made by law for the
mode of appointment. The clause is a commonplace of
Colonial Constitutions and is designed to distinguish ministers
who hold office at pleasure, and are selected by the GovernorGeneral directly from public servants whose tenure is in
1

s. 14.

~"-'"<
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effect permanent as compared with that of ministers, who
are dependent on Parliament for their position.
It is, however, significant that there is no mention of the
political conventions of the Constitution in the Act. Strictly
speaking, there is no need even for the ministers to do more
if they desire to hold office permanently than to secure for
themselves seats in Parliament, and they can be up to the
number of eight nominee members of the Upper House.
The Governor-General's instructions make no mention of
the convention by which he chooses ministers who possess
the confidence of Parliament, and he will do so merely in
accordance with the established practice. It might have
boon expected that the Constitution would have gone further
in this regard, but the old custom is convenient, and it is
always possible that any attempt to define more closely the
nature of tho Executive Government might have led to
difficult questions of law. The Constitution does not even
define the quorum of the Executive Council, and it is not
provided for in the royal instructions to the Governor-General.
The control of the military and naval forces within the
Union is vested in the King or in the Governor-General
as his rcprcscntativo, by s. 17. rrhis provision is rather
eurious; tho corresponding provision in the case of the
Commonwealth refers to the naval and military forces of
the Commonwealth, and while the provision of the British
North America Act includes the land and naval militia
and all naval and military forces of and -in Canada, the
command-in-chief in that case is vested only in the Crown,l
and it is by the letters patent that the Governor-General is
given the title commander-in-chie£.2 This title, which is held
by practically every Colonial Governor, is merely honorific, 3
' Otherwise in the Quebec Resolutions; see 1'he Framework of Union,
p. 27. See 30 Viet. c. 3, s. 15 ; 63 & 64 Viet. c. 12, Canst. s. 68.
2
By a mere accident this was not done until 1903, when the omission
was noticed.
• The title has led to confusion when conferred by local Act ; see the
case of New South Wales in 1869, Clark, Australian Constitutional Law,
pp. 266 seq.; below, p. 1263.
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and does not apply to the Imperial naval forces, but
apparently in South Africa the command-in-chief will apply
also to the Imperial naval forces while in South African
waters. Of course it carries with it no actual power of any
kind whatever.

/§

3.

THE PARLIAMENT OF SouTH AFRICA

The Parliament is to consist of the King, a Senate, and
a House of Assembly. The Senate 1 was to be composed
in the first instance of eight nominated members selected by
the Governor-General in Council, of whom four should be
S!:)}ected on the ground of their thorough acquaintance by
re~son of official experience or otherwise with the reasonable
wants and wishes of the coloured population of South Africa.
Ig ..add,ition each rovince elected~!l_m~{Clrs. These
me!Ubers were chosen by the two Houses of the Colonial
Parliament sitting together on the principle of proportional
representation with the single transferable vote, on a date
before the day appointed for the coming into effect of the
Union. In both cases the senators 'Yill hold office for t_en
years, and casual vacancies_w!H_ll~JU1~d lJP by the GovernorGeneral in Council in the c_EJ;_~~-2-L!!-Qm.jp.at~g mem!;>ers, a!}d
in the other cases by the ~rovincial Councils on th~t:l_p:rinciple
of proportional representation with the single transferable
vote; but those appointed by the Councils will only hold
office until the expiration of the first ten years. Parliament
may provide as to the manner in which after the expiration
of ten years the senators shall be elected, but if no special
provision is made it will be carried out by the Provincial
Councils sitting together with the members of the House of
Assembly for the province on the principle indicated above.
A senator must be thirty years of age, be qualified as a voter
for the election of members of the House of Assembly in one
of the provinces, have resided for five years in the Union as
constituted at the time of his nomination or election, be
a British subject of European descent, and if an elected
member be possessed of immovable property within the
1

ss. 19-31.
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Union of the clear value of £500 over and above anyspecial
mortgages thereon. The Sen;:tte shall elect a :rt~sJ<fent, who
may be removed from office by a vote of the Senate or who
may resign by writing under his hand addressed to the
Governor-General. Tht:~quorum is twelye,and (he President,,
or other preosiding offi£er shall only have a casting vote.
It will be noticed that t~e Senate combines in a curious
manner the...erin9_~p]es of nomination and of election. .. There
is no parallel for that in South Africa, where the Upper
Houses of Natal, the Transvaal, and the Orange River
Colony were nominee and that of the Cape elective. Nor has
a combination of nomination and election yet been tried in
the Upper Chamber of any of the other Colonies enjoying
responsible government, though a proposal to remodel the
Parliament of Canada on this basis was introduc~d into
the Senate in 1909 by Mr. Scott, late Secretary of State in the
Dominion Cabinet_! 'l'he motive of the rule is, however, sound
-it is often desirable to secure the presence in the Parliament
of some outstanding man who could not be expected to face
or to be successful in an ordinary election, and for whom
special provision should be made. The requirement that
the lu1lf of the nominated memherR Rhould be selected on
account of their knowledge of native wishes, so far as they
are reaRomtble, will not of course be capable of legal enforcement, and the Governor-General in Council will alone be
qualified to decide what amount of acquaintance will satisfy
this requirement, 2 but no doubt it will ensure that there will
always be on the Senate a small body of men who are
thoroughly acquainted with the native problem : the others
may probably be skilled lawyers. Again, the length of
1
Cf. also the Imperial Act of 1854, which allowed the introduction of
the elective system into the Upper House of Canada, but saved existing
rights.
2
There was some irritation in South Africa among the opponents
of the Government because Sir F. Moor, originally selected as a minister,
was made a senator on ground of his knowledge of the natives when he
failed to win a. seat at the general election. Cf. House of Commons
Debates, 1909, ix. 1530. The others selected were Mr. Krogh, Mr. Schreiner,
Colonel Stanford, all admirable candidates.
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ten11re of office on the part of the members is longer than
is usual elsewhere where there are elective Upper Houses :
the ordinary duration of such Houses is six years, and
the principle of a rotation of retirements ensures that the
complexion of the House is always being changed more in
the direction of bringing it into harmony with the views of
the electorate. The nominated Upper House of Natal sat
for ten years. It should, however, be added that the
power of dissolution applies under s. 20 to the Senate as well
as to the .Lower House, though nominee members of the
former body are not affected by dissolution. The property
qualification is borrowed from the practice in the Cape, where,
however, it was higher, being fixed at £2,000 immovable
property or £4,000 movable property; in Natal it was £500
immovable property : in this respect, as in many others,
the Constitution is not democratic,! as compared with that
of Australia. The age-limit is normal in all the Dominions,
but is not the rule in the Commonwealth. Tho requirement
of European descent 2 is unusual, but is derived from the
state of affairs in the Transvaal and the Orange River
Colony, and also substantially in Natal, where the native
has neither the franchise nor the right to be elected a
member of Parliament.
The Lower House 3 is to be composed of members direcMy
chosen by the voters of the Union in electoral divisions
defined by a commission selected from the judges of tho
several Colonial Supreme and High Courts. Under the
1

In The Empire Review, xviii. 118, the qualification is considered too low.
The needlessness of this exclusion is emphasized, ibid. ; and see
Mr. Schreiner's letter to The Times, July 27, 1909, p. 9; House of Commons
Debates, ix. 1549 seq., 1044-. Of. Sir J. Ward's view cited by Sir C. Dilke,
ix. 980. He pointed out the fact that the Maoris have members-Maori sin either House of the Dominion Parliament. The Act of 1877, s. 19,
contained a provision proposed by Mr. Forster for the representation of
the natives in any Union Parliament. Mr. Lyttelton, ix. 1580, thought that
the exclusion was inserted when it was proposed to have proportional
representation, and retained when the intention of having this and the
possibility of a selection of a native had disappeared.
3
ss. 32-50.
2
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original draft each division was to return three or more
members, unless for special reason in case of sparsely populated regions the number might be reduced by the commis~
sion. In defining the divisions the commission would be
guided by the quota obtained by dividing the total number
of voters in each province as settled at the last registration by
the number of members of the Assembly to be elected in
that province, and would divide the districts so that the
number of voters in each division should he a multiple of the
quota, and the number of members to he elected should be
equal to the multiple. At the Bloemfontein Conference
the principle was adopted of single-member constituencies,
and the divisionfl will contain as nearly as may he the quota.
'!'he commil'sion could, however, pay attention to (a) community and diversity of interests, (b) means of communication, (c) physical features, (d) existing electoral boundaries,
(e) sparsity or density of population, and may vary the
quota to as much as 15 per cent. either way.
The number of members to be elected in the first case is
fixed at fifty-one for the Cape, thirty-six for the Transvaal,
and seventeen each for Natal and the Orange Free Sta~e
Province. These numbers shall in no case be diminished
unless the total number of members of the Assembly chosen
for the four original Colonies reaches 150 or ten years have
elapsed from the Union, whichever is later. Provision is
made for the increase of the number of members on the
result of the census of 1911 and of each quinquennial census
thereafter. 'l'he quota of the Union will be fixed by dividing
the total number of male European adults in the Union as
ascertained by the census of 1904 and as specified in the
Act itself by the total number of the members of the Assembly
as constituted under the Act, and each province will be
entitled to an additional member or members if its population
has increased since the census of 1904 by a number equal to
the quota or a multiple thereof. No additional member
shall, however, he allotted to any province until the total
number of European adults in such province exceeds the
quota of the Union multiplied by the number of members
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allotted to the province for the time being, and thereupon
additional members shall be allotted to such province in
respect only of such excess. As soon as the number of the
-Assembly reaches 150 no further increase is to take place
unless Parliament otherwise decides, and the distribution
of members among the provinces will then be made so far as
possible uniformly proportionate to the number of European
male adults in that province. The allocation of any additional members to divisions and the redivision thereby
rendered necessary will be carried out by a commission of
three judges appointed by the Governor-General in Council.
The redivision and allocations shall only take effect at the
first general election after they have been made.
These elaborate provisions are based on those contained
in the Constitutions of the Transvaal 1 and the Orange River
Colony, 2 and are intended to avoid the evil seen in the Cape
and in Natal, where representation has at times completely
disagreed with the alteration in population. They will
probably be effective for their purpose, though inevitably
rather complicated.
The qualifications of members are that they must be
qualified to be registered as voters 3 for the eleetion of
members of the Lower House in an electoral division of the
Union, have resided five years in South Africa, and be British
subjects of European descent. 4 Here again the colour bar
i~?noteworthy, and marks a retrogression from the point of
view. of the Cape practice. Provision is made that the
voters at Assembly elections shall be those qualified to vote
in the existing Colonies for the election of members of the
Assembly, while in matters of procedure, such as registration
1

Letters Patent, December 6, 1906, s. 15 and Scheel. iii.
• Letters Patent, June 5, 1907, s. 18 and Scheel. iii.
3
This excludes female members, and there is no female sufin1gc, whioh
would be peculiarly out of place in a country like South Africa. Cf. 'l'he
Government of South Africa, ii. :396 seq. ; House of Commons Debates, ix.
1611, 1612.
' T}l_Q,SO)Vords, like 'European adults', arc vttgue, and tho question wa~
raisQd .whether a South African or an American was a European ; see
H~:use of Lords Debates, ii. 863; House of Commons, ix. 1603, 1604.
1279'2
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of voters, election petitions, and so forth, the laws of each
Colony arc to apply in the elections in each new province.
There are, however, excluded from the franchise (as in the
Transvaal <:tnd Orange River Colony) all soldiers on full pay,
and further, while the date of the nomination of members is
not, as originally proposed, to be the same throughout the
Union, all polls are to be held on the same day, a provision
which in a place of vast distances like South Africa will reduce
to a minimum plural voting.
The Parliament may legislate for the qualifications of
electors, but no such law shall disqualify any person who is,
or may become, entitled under the laws of the Cape as
existing at the time of the Union to be registered as a voter
from being registered as a voter in the Cape by reason of
race or colour alone, unless such law shall be passed by the
two Houses sitting together, and passed at the third reading
by a two-thirds majority of the total members of the two
Houses. No person, however, who is registered as a voter
in ~tny province at the date of the passing of such a law may
be removed from tho register because of a disqualification of
moo or colour alone. rrhis provision 1 is intended to safeguard the rights of tho native voters in the Cape ; it is, howover, somcwha,t doubtful if it is adequate for the purpose.
The 1mtive vote has been, even in the Cape, subjected to
Hcrious critieism, and the South African Native Affairs Commission 2 in their report were inclined to prefer the expedient
of tho nomination of representatives of the coloured races
rather than the direct participation of these races in the
fmnchise. Of the fo~ origi~l.J?Iovinces only one recognizes
in fact a n~e fr~Q!l.E>~-.fl:!ld therefore there may be a
strong movement in any new Parliament to couple the provision of some sort of representation for natives with the
abolition of the native franchise in the Cape. It was thereforo suggested in tho Cape that the clause should be amended
to require the assent of two-thirds of the Cape members for
the passing of any htw disqualifying natives in that province
for the fra,nchiso on colour or race grounds. On the other
' s. 35.

2

Parl. Pap., Cd. 2399, pp. 67 seq.
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hand, it was argued that there was little chance of the
passing of any disfranchising measure of this kind, and
that the safeguard of a two-thirds majority of both Houses
should be adequate. The Bloemfontein Conference strengthened the position by in effect requiring any such Bill to be
reserved,! and in introducing the Bill in the House of Lords,
Lord Crewe indicated that such a Bill might be refused the
royal assent. 2
Under the original draft the election of members of the
Assembly was to take place on the principle of proportional
representation with the single transferable vote, and the
Governor-General in Council was to issue regulations as to
the arrangements for counting the votes on this principle ;
on such regulations being promulgated they were to have
the force of law unless and until Parliament otherwise
provided; but at the Bloemfontein Conference thisproposal
was rejected at the wish of the Cape and the Orange River
as a compromise in order to obtain the retention of the principle of equal electoral areas.
The Governor-General has, as formerly in the Cape, the
un·usual power of dissolving both Houses simultaneously
or of dissolving the Assembly only ; 3 he cannot, however,
dissolve the Senate for ten years after the Union, and in no
case is the dissolution to affect senators nominated by the
Governor-General in Council. There must be a session
every year. 4 The Pal'liarnent will sit at Capetown (s. 23),
though the capital of the Union for other purposes is Pretoria (s. 18), while the Supreme Court will sit normally at
Bloemfontein.
The disqualifications for membership of the two Houses
are the same : 5 they follow the usual lines and include
1
A. clause is placed in the royal instructions to this effect, as the legal
question is not free from doubt; see Colonel Seely in House of Commons
Debates, ix. 1635, 1636, who had discusse<l tho mu,Ltor with Mr. Schreiner.
• See House of Lords Debates, ii. 761, 863-G. U£. Lonl Curzon (7uu),
Lord Lansdowne (795), Archbishop of Canterbury (789 seq.); :;ee Hmtse of
Commons, ix. 1634 seq., 958 seq. (Colonel Seely).
3
4
6
s. 20.
s. 22.
s. 53.
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bankruptcy, insanity, conviction of treason or murder or
any other crime punished by twelve months' imprisonment
without the option of a fine, and the holding of an office of
profit under the Crown within the Union. From this last
disqualification are exempted persons who are Ministers of
State in the Union, or are in receipt of pensions or of naval
or military half or retired pay. This exemption saves
ministers from having to face re-election on the acceptance
of office, a practice which is inconvenient and is gradually
disappearing in the Dominions. Members of the Provincial
Councils 1 arc also disqualified from holding scats as members
of Parliament, and a, member of one House cannot be a member of the other. Seats in either House are vacated on the
occurTenoo of any of the disqualificationr,; set forth above,
and al,;o if tho member ceases to hold the proper qualifications
or does not attend, unless with special leave, for a whole
session of Parliament. Members of both Houses are to
receive salaries at the rate of £400 a year as against £300
a year in the original draft, less £3 (origina.Ily £2) for each
day's absence-not an extravagant remuneration in view of
tho cost of living in South Africa. Tho privileges of Parliament :ctre to be such as are deohtred by Parliament, 2 and in
thu meantime those of the House of Assembly of the Cape.
Both l:lousec: ean make rules and orders for the conduct of
their bw-:incss, and until they do so the rules and orders at
present in foree in the Legislative Council and House of
Assembly of the Cape shall apply to the Senate and the
House of Assembly of the Union. In the case of joint sessions of tho Houses, which will be convened by tho GovernorGeneral by message, tho Speaker of the Assembly shall
' In Canada this result was not originally contemplated, but opinion
clumged, and in 1873 the rule of exclusion became general-though a
member of the Legislative Council of Quebec can also be a senator of
Canada. In Anstmlia it was desired by several members of the Pederal
Convention tlmt state members of Parliament and Government should
have places in the Commonwealth Parliament (Sydney Federal Debates,
pp. 100!) seq.), but jealousy prevailed and both states and Parliament
excluded the other.
2
See Act No. 21 of 1911.
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preside, and the rules of the Assembly shall prevail. Ministers
may speak in either House, but can only vote in that House
in which they have seats (s. 52).1
The Parliament js given plenary power of legislation for
the Union, 2 subject to Fhe reguirement 9f the royal assent
and the possibi,lity of disallowance by the Cr~~:__ The
Governor-General is t-o declare, according to hiR discretion,
but subject to the provisions of the Act ttnd also to the royal
instructions, that he assents in the King's name, or that he
withholds assent, or that he reserves a Bill for the signification
of the King's pleasure. He may also retum a Bill with
amendments for the further consideration of the House in
which it originated. The King may further disallow any
Act within a year a.fter the assent of the Governor-General,
and such disallowance will, on being communicated to
Parliament by speech or message or by proclamation, have
effect as annulling the law. Similarly a reserved Bill must
be assented to within a year of the time when it was presented
to the Govenwr-General for the royal assent, or it will have
no effect. These rules differ in one or two points from the
established practice. They follow the example of tho
Commonwealth in leaving to the Governor-General's discretion the question of reserving Bills, and in the original draft
made no allusion to the possibility of instructions being
given by the Crown to the Governor-General, a possibility
expressly recognized in the British North America Act, 1867
(s. 55), and in the Australian States Constittttion Act, 1907.
Of course this did not really prevent the giving of instructions, as the Governor-General as an Imperial officer is subject
to His Majesty's directions, or again the discretion he is to
use is not, it may be said, his individual discretion, but
his discretion as an Imperial officer; but to avoid doubt the
Bloemfontein Conference inserted a reference to the royal
1
So also in Victoria under Act No. 1864-, but there not as of right but.
by permission, and only one minister at a time can use the permission ;
the Union provision is that formerly in force in the Transvaal, Orange
River Colony, Cape, and Natal.
2
s.S.~~"'·····;rhis was advised by the Chief Justice of the Cape.

966 THE FEDERATIONS AND THE UNION

[PART

rv

instructions.1 In any caRe the power will doubtless be
sparingly used, and only on the gravest Imperial grounds.
It may be remembered that only one Commonwealth Bill
has been reserved since the inauguration of the Commonwealth; that was the British Preferenc.e Bill of 1906, which
purported to give a preference to British goods imported in
British vessels manned exclusively by white labour, which
was reserved on the advice of ministers as it was deemed to
be counter to treaty obligations, and which was by the consent
of the Commonwealth Government allowed to lapse.
The restriction of the period of disallowance to one year
is borrowed from the Australian precedent, which had its
origin in the Federal Council of Australasia Act, 1885, and is
in accord with the practice in the Canadian Provinces. It
cannot be said to be altogether convenient, since if the
Act was one which contained objectionable matter among
Ratisfactory provisions the Imperial Government would be
put in the difficult position of either disallowing a measure
of value or of allowing it to stand good without amendment,
whereas if two years were allowed the Act might be allowed
to stand on the understanding that it should be amended
in the next session of Parliament. This inconvenience has
been felt by the Dominion Government in the case of
Provincial Aets, and the only alternative procedure, that of
n,llowing the Aet to stand on the faith of a promise of amendment, is not a convenient one. Ministers in the Dominions
cannot often control the Parliaments, and a failure to carry
legislation is apt to give rise to charges, tacit or explicit, of
bad faith, and to lead to friction. Fortunately the probability of legislation seriously defective being passed by the
Union Parliament is not sufficiently great to render the
matter of much concern. Similarly the restrict,ion of the
time within which a reserved Bill may be assented to to one
year, which is not precedented even in Australia, though it
applies to the Canadian Provinces, is open to objection,
indeed more serious objection than in the other case.
1

See Sydney FederaZ DiJJates, p. 779, when a formal amendment was
not accepted, the position_being regarded .as clear. '
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THE GoVERNMENT oF THE PRoVINCEs

f ] ' The provisions of the Act 1 for the .lli!Ip.inistration of the

provinces are the most origin. a;!JlL~he. whole Constitu.tion,
and are not unworthy of close considerat!Q_:n_,__ The provinces
,are not in any way to be set up as rivals to the Union, and
! therefore the system of government must not be a replica,
in however faint a form, of the central government : the
party system is to be continued in the ordinary central
government, but it is not to be allowed to remain in force in
the provinces. Therefore the legi;~~~E:!_E)~}-~~emEroviJ?-ces is
in
no sense to be a Parliament and the executive is not to
::;.,;:;;;~==-.>:.:.:,....:;;:.:;;...:;,::...;:;.~=- . '"'·---~~~--·-~~----~·--------'~"---~--~·be an Executiye Council but an Executive Committee.
The head of theAdrini~t~~-i~t~-~b~-;~·T~inist~:ator,
who will he appointed by-tfle--Go~~rilor=aeilera1 fn~c~unCJ.t
preferably from among residents of the province, and will
hold office for five years, before which period he can only
be removed by the Governor-General in Council for cause
assigned, which shall be communicated to Parliament within
a week after the removal if Parliament be sitting, and if not,
within a week after the commencement of the next session.
The Administrator will receive a salary fixed and paid by
Parliament, and such salary cannot be diminished during his
tenure of office. These provisions are borrowed from the
practice of the Canadian Provinces, but in other respects the
Administrator has no such.im£ortan~.E.2~~~~on as the Lieutenant-Governors ~C!.~.Q~J!~<:lll:, _'YQQ hll:Y{:l t.Q_gove:r:n.: ..~':J.th the
help of Executt~.CQEE:9}k2()I1E!?:~l!QWg_th(:l. ll:s§t;;l1~()L~~~U~
ments.2 The Administrator is to be assisted in carrying on
the Executive Government by a Committee of four (three to
five in the original draft) members, who are to be elected by
the Provincial Council at its first meeting after each general
election, according to the principle of proportional representation with the single transferable vote. The members are
to receive salaries fixed by the Council, and will hold office
until the appointment of their successors by the Council

1

ss. 68, 69, 78-84. The salaries of the Administrators are £2,500 in
the..Cii.p,e an<tTJ.:iL!lSVaal, £2,000 in the others.
2
See e. g. Canada Sessional Papers, 1900, No. 174.
1
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after tho next general election. They need not be chosen
from among tho mnmhcrs of the Council, and if not so chosen
they will, like the Administrator, he entitled to Rit and speak
but not, to vote in tJw Counoil. Any casual vacancy will
bn filled by the Council if in Ression, or temporarily until the
next mooting of the Council by tho Committee itself, while
if tho number available at any time falls beneath the quorum
required by the Committee's regulations, the Administrator
is to summon a meeting of the Council for the purpose of
eleet.ing members to fill tho vacancies. Pending their
election thu Administrator shall govern alone.
Subjeci to the provisions of the Act all the powers,
authorit,ies, and functions vested in the Governor or Governor
in Council of the Colonies or ~my minister by the existing law
shall aftee the Union he administered by the Administrator,
as far a.s such powers refer to such matters as to which the
Councils are empowered to make Ordinances. In the administration of these questions the Administrator must act on
the advice of the Committee, and in case of the equality
of vot>cs in the Committee the Administrator will have also
a casting vote, but will not otherwise be able to override the
member.;;; of the Committee. In all matters in respect of
which no powers arc reserved to or delegated to the Councils
by the Act., the Admini::-;tra.t.or shall a.ct on behalf of the
Governor-GenernJ in Council if required to do so, but in that
case he need not refer to any other member of the Executive
Committee.
The Executive Committee has power with the consent of
the Governor-General in Council to make rules for its procedure, and subject. to the la.ws passed by the Parliament.
the Committee may appoint additional officers for Provincial affairs and lay down rules for their management and
discipline.
It will be seen at once that this body is quite anomalous.
In the first place, the Administrator forms an integral part of '
it, and though this position may be said to be comparable
with that of the Lieutenant-Governors of Canada, who are
also in a sense memh(Jrs of the Executive Councils, the

CHAP. III]

THE UNION OF SOUTH AFRICA

969

act11t:t~ position is quite different. In Canada the Lieut~ant
Governors do not preside in Council and do not debate \rith
ministers, not to speak of debating in Parliament. In the
South African Provinces it is contemplated that not only
will the Administrator speak in Council, but he will regularly
preside in Committee and debate with his adviRers, or rather
his colleagues. He cannot dismiss them and he cannot
overrule them in any provincial matter. He must act w,;
the majority decides. Moreover, the Committee itself "Will
not be a political or party body ; the mode of choice by
proportional representation with the single transferable
vote :will probably secure that the members are not representatives of any one party at all : it is hoped that they will
simply be a body of men chosen as the most suited for
administrative work. New blood will be constantly introduced by the fact that each new Council will elect a new
Committee, a power in which the Councils resemble county
councils in this country, and as the Council sits but three
yearsthe Committee can hardly acquire any too great power.
Again, the right to go outside the Council will open up a wider
area of choice than mere selection from the Council would
allow. On the other hand, the members selected from the
Council will still retain their seats there and the right to vote.
The Councils 1 themselves are not to be. political. In
each province a Council Iscre-ateJ'"~~~si~i~g-· ~I-tfle ·same
number of members as there are elected by the province to
the Legislative Assembly, except that in Natal and the
Orange Free State the number of members shall be twentyfive each. The. members shall be elected in the same divisionR
as for the Assembly, and the divisions in the Colonies of
Natal and the Orange River Colony were delimited by
the same Commission as delimited the divisions for the
Assembly elections, and on the same basis. The qualifications for electors and members are the same as in the
case of Parliamentary elections for the Lower House of
the Union. The Councils shall be summoned to meet by the
Administrator, who shall also be entitled to prorogue them,
l

ss. 70-7.
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hut there must be a session of each Council every year, so
that thoro shall never be more than twelve months between
the end of one session and the beginning of the next session.
The Council shall elect its own chairman,,. !'l;:U!L!P-ll!l\.e... r,ules
of procedure, which can, however; be disallowed by the
Governor-General in Council. The members shall receive
allowances now fixed by the Governor-General in Council at
£120 a year, and shall be entitled to free speech. Tile Council
Rhall last for three years, a,nd Rhall not be dis~q1y~c!,~~y:~ .l:>y
offlux of time.
The Council is therefore in no sense a Parliament. Its
memberR -;:re i;;·a~~(f.eie-cted-as if for a Parliament, and will
he paid and given freedom of speech, but they cannot make
ruleR which are not Rubject to disallowance by the GovernorGeneral in Council, and their allowa,nces are fixed by the
sa,me authority. Moreover, the Executive .G.overnment is
not dependent on their favour : once elected, jt .rem~in~ in
/7 office. At the Rame time the Executive cannot control the
( '-;. Council ; it may thwart all their wishes for legislation, but
1
cannot be dissolved. Its real analogue. is a municipal
council,_.. <!. ~-.a.~.. _1?~.ya:r!len. t.; . and like a municipal council, its
~:tJY<;lpP9':Y~!'e-i'i.i~r.Jro2m being extensive, though it is
!impo~~-§12!.~ .11·"-.<!~~:t~!r.!g~witl~._!natters of everyday life. 1
We have seen that the Union Parliament is to have full
legiRbtive power to make laws for the peace, order, and
good government of South Africa. But there is also set
up a subRidiary legiRlative machinery which is to deal with
provincial matters. 2 The subjects referred to the Provincial
Councils are strictly limitedi.n numper and extent; they
comprise ( l) direct taxation within the proVince in order
to raise a revenue for provincial purposes ; (2) the borrowing
of money on the sole credit of the provinces with the consent

1!it

E..

' The Australian states by their practically sole possession of the right
to legislate in social matters (e. g. land tenure, industrial matters, &c.)
preserve for the present their importance against the Federation. Factories
and land come home more to the average citizen than defence, while
customs-the other great branch of federal activity-is not a constant.
subject of legislation.
• R!l. R5-9l. Of. The Government of S011th Africa, i. 257-66; ii. 152-7.
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of the Governor-General in Council and in accordance with
regulations to be framed by Parliament; (3) education other
than higher education for a period of five years, and thereafter until Parliament otherwise provides ; (4) agriculture,
to the extent and subject to the conditions to be defined
by Parliament; (5) the establishment, maintenance, and
ma,nagement of hospitals and charitable institutions ;
(6) municipal institutions, divisional councils, and other
local institutions of a similar naturB ; (7) local works and
undertakings within the province other than railways,
harbours, and such works as extend beyond the borders of
the province, and subject to the power of Parliament to
declare any work a national work, and to provide for its
construction by arrangement with the Provincial Council or
otherwise; (8) roads, outspans, ponts, and bridges, other
than bridges connecting two provinces; (9) markets and
pounds; (10) fish and game preservation; (11) the imposition of punishment by fine, penalty, or imprisonment, for
enforcing any law or ordinance of the province made in
relation to any matter coming within any of the classes of
subjects enumerated; (12) generally all matters which in the
opinion of the Governor-General in Council are of a merely
loo~tl or private matter in the provinces; (13) all other
subjects in respect of which Parliament shall by a law
delegate the power of making ordinances to the Provincial
Counoils. Moreover, a Provincial Council may recommend
to Parliament the making of a law relating to any matter in
respect of which the Council itself cannot pass an ordinance,
and in cases which must be dealt with by a private Act in
the Parliament the Provincial Council may, subject to such
procedure as Parliament may lay down, take evidence by
means of a select committee or otherwise, and report, and
on the receipt of the report or evidence, the Parliament may
pass the Act without requiring the taking of further eviclence. 1
Any Bill so :R~.§!<~L9~,j;,h2, :Pr9viJ:l9I/1l_QQJl!l9!Lfih~!L be
P.resentecl to the Governor-Q,f_l},~,!~l,,i!l: 90.l!!l,Cil~Q!:',,P_i~-~~~ent,
and he must declare within a month that he assents or declines
' Mr. (now Sir E.) Kilpin's suggestion, ibid., i ..414.
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assent., or reserves the Bill for further consideration ; in the
last case he must assent, if at all, within a year from the first
presentation for as,"lent. The Ailminlstrator has no veto on
legislation_,_.lt,lld though he_£an speak in the Council he does_
llc}t votQ.
·
Tho last .eroviRion secureR,...Qf course, t.o the Union Governmont full_..9_~~tr<::Jl over the legislation of the provinces.
Moreover, it may he taken for granted that the control is
intended to be exercised freely, and that. there is no understanding that t.he provincial legislation should only be dealt
wit,h in ,so far as it contravenes the competence of the
provincial legislatures. Tn Canada the claim has from time
to time been aFJRorted by the provinees that in all matters
of provincial eompetence the Dominion Government must
not. interfere, but though the Dominion Government have
admitted that in most of the cases they should not interfere
with provincial legislation, they have never hesitated to
affirm in principle and in practice the right of the Dominion
to control legislation which runs counter to the general policy
of the Dominion, oven if that legislation be passed on some
/7
~opic in resp.ect ~f _which the legislature of the pr?vincc al~ne
( \. • 1s ca.pab1e of dec1dmg. So for many years the railway pohcy
1 •
of .t.ll('. Dominim.1 was ca.rrie.d out by disallowance of provincial
legislation which confHeted with iP The same rule will apply
in the Union, a.nd with all the greater force inasmuch as the
, r:ont.rol of the Union over. tho province is generally.. much
! greater tlwn in Canad<1.
It appears clear that the legislative power of the Union
is not. fettered by this eRtabliRhment of Provincial Councils,
and that its legislation is paramount to any provincial
legislation. It might, indeed, be argued that the Union
Parliament could not legislate for merely provincial matters,
as its function is to legislate for the peace, order, and good
government of South Afr.ica. But, it is clear that the only
judge of what is desirable for the peace, order, and good
government of South Africa is the Parliament itself, and

11

' Sec rrbove pp. 730 seq., and Cf. Sir W. Laurier in House of Commons
Delmtes, 1910-1, pp. 2769 seq.
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that to accomplish its ends it may deem that separate laws
for each province are necessary. The Union Parliament
can therefore legislate in any case on the same topics as the
Provincial Councils, and :!.~~gislation ~amount (s. 81)),
If.• and the Councils are at once .J>1~2~~~~!?-.~-~~~E..!~~~t_~ of
inferiority as comlla.r.ed with_ tiLe,. .Q!:':lt{!;di~ILJ~.>t<:>:Y!E9~~ or
the .. Austmlian States. H is true that the former, like the
Councils, are liable to have their legislation disallowed on
grounds of federal interest, but the provinces possess in
many matters. exclusive powers of legislation, and even if
the Dominion can prevent their legislation having effect it
cannot itself legislate on these topics. Struggles like that
of Manitoba and the Dominion cannot conceivably occur
between the Union and the provinces. The Australian
States, again, are independent of the Commonwealth as
regards the allowance or otherwise of their Acts, and the
Commonwealth has as a rule only a definite sphere of
legislative activity, the residuary legislative power belonging
to the state, which maintains a right to legislate on almost
every topic which falls within the power of the Commonwealth, though such legislation is superseded by Commonwealth legislation to the extent to which it is actually
in conflict with such legislation.
Further, the provinces have . a more limited t>phere of
power than the Provi~;;,~giQ~;~Jl~~;:_th~.~~~~~~~£LA~~~~~!I~~
The Canadian Provinces have exclusive powers in such
important matters as the alteration of the Constitutions of
the provinces, the management of public lands (though this
privilege has been in part denied to Manitoba, Alberta, and
Saskatchewan), the incorporation of provincial companies,
the solemnization of marriage, the. a. dministration of jus_·.t.ice,
..,t;_
_
property and civil rights, &c. It is tru~tha_t_gt~r:tY..2i.~JJ._ese fst<.f:f.·yv~
matters may be delegate_<Lt2.!h~J>rgxjngt~_QgJ:!!!2ik.2!_guty )<II - Xn(
·be declared b_y_j}L~ _Qgy:~I!.l:Ql' jn CounQiU~o.. P!LQL~N.JQcaJ~or
private natm~_,_bu t_f2E gl<:;~~J2<!.~~r:~ ~ll()_Qgg._!!QUI'J.M~Q-~ll~n
dent on the goodwill of Prtrliam<mt. Even the control of
and the appointment of officers for provincial purposes is
made subject to the rules laid down by Parliament, whereas

1:
1
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the Canadian Provinces J}O§sess that power in the fullest
degree. The Australian States, as mentioned above, are.
t>till better off, as the~ illULlegisla,te on any matter subject
merely to the possibility of conflict with a Commonwealth
law on the t>ubjects, by no means very numerous, on which
the Federal Parliament haB legislative power.
Moreov~2-!!! U:!l:Q!gttt~!:!?.QfJi~£~ the Union Goyernment
P~!iSU1.!!.<J.thQ~}J1. e.~~P. .--.t>.-:.__ 9~.f ()gntrot over the province§'. ~.
approeriatlQ!l:SJEt.Il.__l>~___Il_ll.td()~ on the recommendation of
the Adm!11tstrator, whose warrant is also requisite for any
cxpenditure, 1 and in recommending or issuing warrants it
would appear-though it iB not clear-that the Admini§trator
will aut as a Union ofiicial. Further, the provincial a~~ounts
~-~~-9:L1c!ited by an auditor_.i:U2pointed by the Governor
ig_.QQl~!l9tl___<t:t:J:tl pai(i }tQULU.nk>JLi"'UldS, ._who will be only
removable from office by the Governor-General in Council for
cause assigned, which must be communicated to Parliament
within a week of the removal, or within a week after the
meeting of P~ctrliament if it be not sitting at the date of the
removal. The counter-signature of the auditor shall be
essential for the validity of any warrant issued by the .
,~'"?
Administrator for the expenditure of money. 2
(' '. : Though the power of the Union Government over the provinces i8 thu8 to be eomplete, there i8 no control reserved __ to
~_J.J>~r.·~~d __qovcrnmont. '_I'he 11.1ws__~~--the provinces 'Yi!l
, not be Bubjcct to Imperial disallowance, and this point is
I --------··---·-· -···-- ·-··.
- .. .
' one of considerable moment, in view of the fact that the
power of assent or reservation is given not to the GovernorGeneral, but to the Governor-General in Council,3 a rule
which prevails in Canada. Now the power of the Provincial
Councils extends to matters which might easily affect vitally
Imperial interests, e. g. legislation differentiating against
British Indians and Japanese or Chinese. 4 No doubt the
control and administration of matters affecting Asiatics
specially or diiterentially are vested by S,:?kl..7.i:q._the GovernorGeneral in Council, but that provision, in my opinion, d~

1

1

B. 89.
a s. 92.
" s. 90.
" Contr~st 'J.'he Go'/Jerrornent of South Africa, ii. 153.
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notlei'jsen the right of the provinces to legislate within the
limits ()ftheir authority so as to affect Asiatics. The effect
of E;, 147 is indeed very obscure as regards the point. Presumably in these cases the same principle would be adopted
by the Union Government as by the Dominion Government,
which is ever ready to consider Imperial interests in deciding
as to the disallowance or otherwise of provincial legislation,
as in the case of the British Columbia anti-J apanesc Act::L
The matter is, however, one of great importance, as it i:,;
perfectly clea:.. that a Governor-General could only refuse
assent in Council, and, as we have seen, a Council must include
ministers, so that in the event of a dispute the GovernorGeneral could only legally refuse assent by replacing ministers
by his own nominees, if he could find any prepared to aid
him in his effort.
The nearest parallel to the arrangements as to the executive
and legislative powers of the provinces is to be found in the
provinces of New Zealand, created under the Act of 1852 1
granting a representative Constitution to New Zealand. In
that case the General Assembly of New Zealand had full
legislative power on all subjects, and in all its enactments
could override provincial enactments. 2
The provinces, however, had, subject to this paramount
power of the General Assembly, authority to legislate on all
matters of provincial interest, 3 excluding, however, legislation
as regards duties of customs; the establishment of Courts
of judicature, civil or criminal, except Courts for trial and
punishment of offences made punishable in a summary way
by the law of New Zealand; the regulation of currency,
paper or money; the regulation of weights and measures;
the regulation of the post office ; legislation as to bankruptcy
or insolvency ; the erection and maintenance of beacons
and lighthouses ; the imposition of shipping dues ; the
regulation of marriages ; legislation affecting Crown lands or
lands to which the title of the aborigines had never been
extinguished ; laws inflicting disabilities or rei:ltrictiom; on
persons of the native races to which person::; of European
l

15 & 16 Viet. c. 72, ss. 2-31.

2

~.

53.

3

ss. 18, 19.
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birth or descent would not also be subjected ; the alteration
of the criminal law, except in so far as related to the trial
and punishment of offences punishable in a summary way ;
<tnd the regulation of the course of inheritance of real or
personal property or legislation affecting wills.
·
'l'he laws passed by the Provincial Councils were to be
assented to or reserved or disallowed by the Superintendent,
subject to any instructions which the Governor might from
time to time give him. All Bills affecting the extent of the
cleutoml districts of the Council, or ostablishin~ new electoral
district1:0, or altering the number of members for the districts,
or the number of memhen> of the Council, or the lhnits of new
towns, roq uired reservation. 'l'he Governor was empowered
to disallow any Bill assented to by the Superintendent
within three month1:0 after its receipt by him. The term
was originally in the Bill fixed at two years, but it was
reduced to three months while the Bill was passing through
the Imperial Parliament, thus preventing, in view of the
existing facilities of communication, any disallowance at
the r(,\quest of the Impcri<tl Government, and leaving it to
the discretion of theGovernorwha,t Actl:l should be disallowed.
Similarly any reserved Bill had to he assented to within three
months, or it ueeame of no efieet, and so the Governor was
forced to act on hif> own discretion in deciding whether
<t reserved Bill should he allowed to come into force.
Tho Couneils eonsisted of members elected by voters in
the provinces who had the f>ttme q ualificatiom: as voters for
,the General As8embly.
'l'he Provincial Council la8ted for four years, and it could
be prorogued by the Superintendent, provided that there
i::!hould be a session once every year, l:lo that not more than
twelve months should intervene between the last sitting in
one sesl:lion and the first sitting in the next session. The
Superintendent was not empowered to dissolve the Provincial
Council, but the Governor had the power to dissolve it.
The position of the Superintendent was peculiar. He was
elected uy persons duly qualified in each province to elect
members for the Provincial Councils, and he held office until

CHAP.

rrr] THE UNION OF SOUTH AFRICA

977

the election of his Ruccessor, who was elected as soon as
possible after the dissolution or expiration of the Council.
The Governor had the power to disallow any election, whereupon a new election had to take place, and at any time during
the office of any Superintendent the Crown had the right to
remove him from office on receiving an address signed by
the majority of the members of the Provincial Council praying
for his removal. The Superintendent was not assigned by
the Act itself 1 any special executive authority, but that was
merely in ke~ing with the general nature of the Act, which
practically does not deal with the Executive Government at
all. As a matter of fact, he had a sphere of activity somewhat similar to that of the Administrators of the South
African Provinces, and clearly he would have been entitled
to act on his own responsibility, subject always to the
possibility of his removal if the majority of the members
of the Council desired him to be removed. The power,
however, of removing him was simply facultative, although
in fact it could be exercised according to the rules of
responsible government, and the Superintendent would thus
become a sort of elective Lieutenant-Governor. 2
As a matter of fact the principle of Provincial Councils
did not work well, and was eventually abolished in virtue
of an Act passed by the Imperial Parliament in 1868 and
carried into effect by an Act in 1875 of the Parliament oi
New Zealand, under which ordinary municipal institutions
were substituted for the council system. 3
In addition to its paramount power of legislation, the
General Assembly had power to constitute new provinces,
to direct the number of members of which a Provincial
Council should consist, to alter the boundaries of the provinces, and to alter the provisions respecting the election of
1
The Councils used to proceed strictly on party lines, like Parliaments,
and the Superintendents exercised the functions then exercised by
Governors, and dismissed Ministers.
2
It must be remembered that the Act of 1852 throughoLtt never refers
to responsible government even for the main government of New Zealand.
3
See Parl. Pap., 1876, A 2 A; the Abolition of Province8 Act, 1875;
Imperial Act 31 & 32 Viet. c. 92.
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members of the Provincial Councils, the powers of the
Councils and the distribution of the surplus revenue between
the provinces, provided that any such Bill required reservation for tho royal assent.
It was provided that after all the revenue appropriated
by Parliament or charged by the Imperial Act itself had
been provided for, the surplus should be divjded among the
several provinces in the Ramo proportions as the gross proceeds of the Raid revenue should have arisen therein respectively. Tho Provineial Councils had also been empowered
to raise revenue within the provinces subject to the exceptions mentioned above.
It should, however, be noted that a certain degr'i:Je of
stability has been given to the Provincial Councils in South
( Afrimt by the req uiremont made at the Bloemfontein Conference for the reservation of Bills of the Union Parliament
abolishing them or affecting their powers (s. 64). It is true
\ that this requirement is not a very important one, for it
\ I merely introduceR a certain amount of delay, and possibly
a certain caution, in the Union Parliament, lest any step be
taken which could prevent tho assent of his Majesty being
ultima,tely given to the proposed Bill. But in view of the
relatively unimportant position of the provinces under the
Constitutio11 iL iN hard to believe that any very sub,stantial
doubt could ever exist ns to the ncoeptance of a Bill relative
to tho provinces by the Imperial Government. The Union
Pnrliamont under any normal eircumstanceR must be deemed
the best judge of what legislative authority should be exercised by the provinces. It is quite possible that in fact it
may allow the provinces great powers; it is more probable
that it will exercise the greater part of the legislative functions of the country itself.

§ 5. THE

JumcrARY 1

The Colonial Conference of 1907 discussed among other
things a recommendation on this head by the Prime Minister
for the Transvaal, which was in favour of the establishment
' ss. 95-llG.

Cf. Parl. Pap., Cd, 3523, pp. 207 seq.; Cd. 5745, p. 230.
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of a single Court of Appeal in South Africa, from which no
appeal should lie save by special leave to the Privy CounciJ.l
Before the appeals might como direct to the Privy Council
of right or by special leave from no fewer than three Courts
in the Cape-the Supreme Court proper, the Court of the
Eastern Districts, and the High Court of Griqualand-from
the Supreme Courts of the Transvaal, the Orange River
Colony, and Natal, the Witwatersrand Court, the Native
High Court in Natal, the High Court of Rhodesia, and the
Swaziland Ccmrt. By the Act all theRe Court8 are consolidated into one Supreme Court for South Africa, which
consists of two divisions, the Supreme Court and the Appellate Division. This division includes the Chief Justice and
two ordinary judges, and two additional judges of appeal
who shall from time to time be assigned from any of the local
or provincial divisions of the Supreme Court to the appellate
division by the Governvr-General in Council, but who shall
still do their ordinary work whenever their services can be
spared. The Supreme Courts, including the High Court of
the Orange River Colony and the Court of the Eastern
Districts of the Cape, the High Court of Griqualand, the
Witwatersrand Court, and the several Circuit Courts, will be
provincial and local divisions of the Supreme Court of South
Africa and preserve their original jurisdiction plus jurisdiction
in all suits in which the Union is a party or a provincial
ordinance is challenged as invalid. They will also, unless
Parliament otherwise provides, have jurisdiction in regard
to electoral questions affecting the Parliament or the Councils.
In future appeals from the superior Courts of the old
Colonies and from the High Court of South Rhodesia, from
which at present appeals lie to the Supreme Courts of the
Colonies-that is, in the case of the Cape, the Court of the
Eastern Districts and the High Court of Griqualand and
the Circuit Courts, and in the Transvaal the -Witwatersrand
Court-will lie only to the appellate division of the Supreme
Court, save in the case of orders or judgements by a single
judge on applications and motions of a minor character, or
1

Cf. The Government of South Africa, i. 56 seq. ; ii. 14 seq.
E e2
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in the case of criminal appeals, when an appeal wiJllie to the
provincial division, and then by special leave only of the
appellate division to that division. Similarly all appeals
which lie at the time of the Union to the Privy Council from
any Supreme Court of t,he Colonies, including the High Court
of the Orange River Colony, shall in future lie only to
tho appellate Jivi:,:ion, but the right of appeal in any civil
suit shall not be limited by reason only of the amount
claimed or awarded in any suit. From resident magistrates'
and other inferior Courts in the provinces appeal will lie to
the divisions of the Supreme Court corresponding to the
superior Courts to which appeals lay before the Union, but
there will be no further appeal unless the appellate division
of the Supreme Court gives special leave, when an appeal
will lie to that division. There shall be no appeal from the
Supreme Court or any of its divisions to the King in Council,
but this prohibition is not to impair any right which the King
in Council may be pleased to exercise to grant special leave
to appeal from the appellate division to the King in Council.
'J'he Parliament may make laws limiting the matters in
respect of which such special leave may be asked, but propoRed laws containing any such limitation shall be reserved
for the signification of His Majesty's pleasure. The appeal in
Admiralty cases under tho Colonial Courts of Admiralty Act,
1890, is, however, not affected by these provisions of s. 106.1
Thm;o provi:,;ions are in harmony with the recommendations of the Colonial Conference, but it is important to note
that they go a good deal beyond anything which exists in the
other Dominions. In the case of Canada appeals lie by right
from every Provincial Court to the Privy Council, and also
in every case of course by special leave. Further, the Privy
Council can grant special leave to appeal from the decision
of the humblest Courts in the provinces. In the case of the
Dominion Supreme Court no appeal lies as of right, 2 but an
' The Privy Council has held that the provisions of the Supreme Court
of Canada Act do not bar the appeal of right under this Act; see Richelie1~
and Ontario Navigation Co. v. Owners of SS. Cape Breton, [1907] A. C. ll2.
2
Of. The Framework of Union, pp. 158, 159.
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appeal lies by special leave in every case save as regards
criminal appeals, where the prerogative has been limited by
a Canadian Act, though it is a good deal more than possible
that that Act might be held to be inconsistent with the
Imperial Act 7 & 8 Viet. c. 69, s. 1,1 and therefore ultra vires
the Canadian Parliament. In the case of the Commonwealth
appeals lie by right and by special leave from all the State
Supreme Courts and by special leave from inferior Courts ;
from the Commonwealth High Courts appeals lie only by
special leave,. and in certain instances all appeals are prohibited save by the permission of the Court itself, viz. in
cases involving the question of the rights inter se of the
Commonwealth and the states or any two or more states.
But even in cases of this sort an appeal could be brought
by special leave from an inferior Court exercising federal
jurisdiction except in the case of the Supreme Comts of the
states, which are not allowed by the Commonwealth Act
No. 8 of 1907 to deal with such cases at all.
In the case of the Union the right to grant special leave
to appeal from any Court whatever in South Africa is
apparently intended to be abolished, save as regards the
appellate division of the Supreme Court, though the case of
the inferior Courts which are not divisions of the Supreme
Court seems to be overlooked. This rule will clearly reduce
to the minimum appeals from South Africa, as the only
cases which can come to it are those which have run through
the Appellate Court. This proposal has no doubt advantages, inasmuch as any case which came to the Privy Council
will have been reconsidered by the most authoritative
opinion of South Africa, and any possibility of error based
1
That section is devoted to allowing appeals whether of right or by
special leave from any Court even if not a Court of Appeal, but it also
gives the power in the case of Courts of Appeal. But it has not been
acted on in criminal cases in Canada since the Act of 1888 (51 Viet. c. 43,
s. 5, now Rev. Stat,., 1906, c. l4G, s. 1025) of Canadn,. So it has been held
by the Supreme Court of Victoria that the attempted limitation of appeals
as of right under ~;, 231 of Act No. ll42 is ultra viTel:! us repugnant to the
term~:> of the Order in Council of June U, 1860, which fixes the amount at
£500, whereas the Act ::;ays £1,000. f:lee Htatute8, 1890, iv. 3232, n.
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on the ignorance of the members of the Judicial Committee
of Human-Dutch law will be obviated. It is, however, a
question which is not quite clear how far the words of the
Bill are adequate to produce this effect, as the prerogative
is not very explicitly barred except perhaps as regards the
Supremo Court itself.
The judges of the Supremo Court willin future be appointed
by the Governor-General in Council, and will have salaries
which cmmot be reduced during their tenure of office. They
ean only be removed from office by the Gov.ernor-General
in Council on an address from both Houses of Parliament in
tho same session praying for such removal on the ground of
misbehaviour or ineapa.eity. 1
'I' he existing judges of tho Colonial Courts are ail continued
in their posts in the corresponding divisions of the Supreme
Court, the Chief Justices becoming Judges President but
retaining their titles for the rest of their term of office, and
the pcnsiom: and salarie8 to which at present they are entitled
arc ensured to them. Lord de Villier8 became Chief Justice
oJ' South Afrien. In the ease of an oeeurronee of a vacancy
iu the divisions of the Supreme Court, the Governor-General
in Council, if he conc;idcm-: tha,t the number of judges may
<ldvanhlgcou:-:ly he reduced, may refrain from filling up the
vacancy pending tJw decision of Parliament. No doubt in
due cour:-:o adv:ctntago will be taken of this provision to
reduce the numbers of judges in South Africa.
'l'he a.ppellate division shaH be composed of the full five
members in the case of an appeal from any Court composed
of two or mom judges; if the appeal is from a decision of
a, single judge, three members of the division will be a quorum,
and no judge shall take part in tho hearing of an appeal from
a decision of his own. The Court will normally sit in Bloemfontein, but may from time to time, for the eonvenience of
suitors, hold its sittings at other places in the Union. This
provision (s. 109) is a concession to the Orange River Colony,
which of courf:le will be the seat of neither the administrative
nor the legislative ca.pital of the Union. The Chief Justice
1

ss. 100, 101.
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and the ordinary judges of ttppeal may make rules for the
regulation of the proceedings in the appellate division, and
these rules on approval by the Governor-General in Council
will be binding. Similarly the Chief Justice and other judges
of the Supreme Court can make rules of procedure for the
provincial and local divisions which will be subject to the
approval of the Governor-General in Council. Until such
rules are made, the existing rules will apply to each provincial
or local division, while the procedure of the appellate division
will be that of the Supreme Court of the Cape.
As a result• of the unification of the Courts of the Colonies,
in future any provincial or local division in which an action
is begun shall be entitled to order its transfer to another
division if that be deemed more convenient. Again, tho
judgements of each provincial division can be registered in
any other division and enforced by execution if necessary.
The judgements of the appellate division shall bo recognized
throughout the Union and enforced in each province as if
they were judgements of the provincial division.
The laws regulating the admission of advocates and attorneys to practise in the present Courts will apply to the
admission of advocates and attorneys to practise before the
provincial divisions of the Supremo Court, and tho members
of the provincial legal profession who have the right to
practise before the divisional Courts shall be able to appear
before the appellate division. There is, however, no attempt
to assimilate generally the legal profession in the provinces. 1
The moment the Union was established, all suits, criminal
or civil, pending in the various superior Courts, were ipso facto
transferred to the corresponding division of the Supreme
Court of South Africa. Presumably the appeal from tl::c
judgement in the case in question would be regulated by the
provisions of the Act, though the section is not quite explicit,
and the effect of tho Act is to alter a right possessed a.t the
moment when the suit was initiated, possibly a. right on
the strength of which the suit was begun; but in ttny case tho
Act explicitly does not affect pending appeals to the King in
' Cf. 'L'he Government of t'Joath Africa, i. 66.
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Council from judgements already delivered before the Act
came into operation.
'J'ho administration of justice 1 throughout the Union shall
be vested in a Minister of State, who shall acquire all the
powers vested in the Attorneys-General of the Colonies at
the time of the Union, save that the powers as to the prosecution of crimes and offences will be vested in an officer in each
province appointed by the Governor-General in Council,
who shaJl be t:~tyled the Attorney-General of the province in
qum;tion and who shall also carry out any other duties
assigned to him by the Governor-General in C'ouncil. The
Crown Solicitor in tho Eastern DiBtricts of the Cape and the
Crown Prosecutor for Griqualand West are also continued
in office.
§

u.

'J'HE CIVIL SERVICE

All the officers of the public service 2 in the various Colonies
at the time of the union will become officers of the Union.
As soon as possible after the passing of the Act, the GovernorGeneral in Council Rhall appoint a Commission 3 to make
rucommcndationR for the reorga,nizntion and readjustment
of the tscrvicc, ~tnd for tho transfer of officers to the provinces.
After the CommisRion has reported, the Governor-General
may tranRfcr officers from time to time to the provincial
services, and pending such tmnsfcr he may with the advice
of tho Couneil place t,Jw servicer:; of Union officers at the
dispoRa] of the provinces. Special rules will, however, apply
to penJOns under the control of the Railway and Harbour
Board. After the Union is established, a permanent civil
service commission shall be appointed with such powers as
to appointment, discipline, retirement,, and superannuation
1

2

s. 13~,...; Of. R. v. Liwp8chitz, 20 C. T. R. 645.

s8.'14o-6.

The appointment and dismissal of officers are dealt with in
s. 15. They rest with the Governor-General in Council.
3
Duly appointed in 1910. In England the offices of the four AgentsGeneral were merged into one under Sir R. Solomon, Agent-General for
the Transvaal, as High Commissioner, taking rank with the High Commi:;sioners for Canada, the Commonwealth of Australia, and the Dominion
of New L::caland. t:lee Act No. 3 of lOll.
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of public officers as Parliament may determine. Any officer
who is not retained in the public service as the result of the
Union shall receive the same treatment as he would have
been entitled to receive on abolition of office under the
Government of which he was a servant. Those who are
retained shall have all their existing and accruing rights
made good to them, and can retire on such pension and at
such age as they could have done under the law of the Colony
in which they originally served. The services of no officer
are to be dispensed with simply because he does not know
Dutch or English. Special provision is to be made by
Parliament if necessary for the permanent officers of the
Colonial Parliaments who may lose office because of the
Union.
The provisions are not at all ungenerous, and are evidently
designed to obviate the hostility to the Union of the great
body of public servants in South Africa. None the less, the
demands made upon the anxiety of public servants for the
best interests of the South African States is shown by the
fact that they will many of them undoubtedly lose their
posts by the operation of the amalgamation of the services
of the Colonies. It is true that many posts will still be
preserved,' but it is equally certain that there must be a very
considerable total reduction, especially in the better-paid
offices. At the same time, the pensions payable on abolition
of office will be a small consolation to those for whom places
cannot be found in the new administrations.
§ 7.

FINANCIAL PROVISIONS

The financial clauses 1 _a~~.,9L29.E!lis!l:ll:~hl5L im:Qortanc~- a11.cl
are somewhat ~l::Y~ Allr!3J::~l}~es,f~_:Yhaiever~2~E?}_'lS,
over which the Colonies have at the time of union power of
appropriation shall vest il}_J!,tgJ}QX!_=}J"!l_<?I~Q~n~_l in_.Qol!Ilcil.
There shall be formed a Railway and Harbour Fund into
which shall be paid all revenues from the administration of
railways, ports, and harbours, and such fund io; to be appropriated by Parliament for the purpoBcs of tho ra,ilways, ports,
'ss.ll7-33.

~eealsuAuditAct,

1911.
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and harbours. 1 All other revenues are to be paid into a
Consolidated Revenue Fund which is to be appropriated by
Parliament for the purposes of the Union. The GovernorGeneral in Council is to appoint as soon as possible a
Commi8sion consi8ting of one representative of each province,
with an Imperial officer (Sir G. Murray) presiding, to inquire
into the financial relations which should exist between the
Union a,nd the province8. Until that inquiry is completed
and until Parliament has taken action on it, there shall be
paid annually from the Consolidated Revenue Fund to the
Administrator of each province an amount eq~al to the sum
provided for education other than higher education, in
respeet of the finanei11l year 1908-9 in the estimates of the
Colony and voted in 1908 by the Parliament, and such
further 8um:::; """ the Governor-General in Council may
con:::;ider ncce:,;:,;ary for tho due performance of the services
<Lnd duties a:::;signed to the province8. During this period
the Executive Committees are to submit annual estimates of
expenditure to tho Governor-General in Council, and no
expenditure slmll he ineurrod hy any Jijxeeutive Committee
without tho approval of the estimates by the GovernorGeneral in Council.
Under the original draft the mmmd cm;t of raising the
revenue wrts to form the first cl1m·ge, and the annual interest
of the public debts and any sinking funds were to form the
sceond charge on the Consolidated Revenue Fund, which after
dcfmying these chargos could. bo appropriated by Parliament.2 Tho Bloemfontein Confenmce gives the preference
to debt chargeR, and ~tpparently the cost of collection will
1
The Board is partly a continuation and extension of the Railway
Board of the Central South African Railways, partly an imitation of
the commissioners who manage ru,ilways in the Australian states (The
Govemrnent of Smtth Africa, ii. I:H-5). But eharaeteristiea1ly full ministerial
responsibility existfl hol'C. Ports were governmentally controlled in the
Cape and Nu,tal, ibicl., i. 198, 199.
' No special appropri:ttion is required in the case of debt charges, nor,
it may be notecl, for the Governor-General's su,lary (s. 10). The rule is
the same in the Constitution!:! of the soH-governing Colonies generally.
Thus tho salary of the Governol'-General etmnot be diseussed annually in
P <trliamen t.
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now need special appropriation, as has been the case in
England and is the case in the Commonwealth. For a
period up to two months after the first meeting of the
Parliament the two funds may be drawn upon by the
Governor-General in Council, but subject to that provision
no moneys shall be withdrawn from either funds except
under appropriations made by law.
All stock, cash, bankers' balances and securities, Crown
land, public works, and all movable or im.movable property,
and all minipg and other rights belonging to the Colonial
Governments, shall vest in the Governor-General in Council,
in each case subject to any debt or liability specifically
charged thereon. In return the Union shall assume all the
debts of the Colonies as they stood at the time of the Union, 1
subject in all cases to precisely the same conditions as exist
at present. Subject to these conditions, the Union m<cy
renew, convert, or consolidate the debts.
Simi1ari;y aU ports, harbours, and railways belonging to
the Colonies shall vest in the Governor-General in Council.
No public railway and no port, harbour, or similar wOTk shall
be constructed without the sanction of Parliament. Subject
to the authority of the Governor-General in Council, the
control and management of railways, ports, and harbours
shall be vested in a Board of not more than three commissioners appointed by the Governor-General in Council and
a Minister of State, who shall be chairman. The commissioners will hold office for five years, and can only be dismissed
within that period for reasons assigned and laid before
Parliament within a week after the removal if Parliament
be sitting, or if not, within one week after the commencement of the next ensuing session. The salaries of tho
1 In the case of AustraJia tho right of the CommonweD,lth to :lSS<une
the debts of the states as they stood at federation has not yet lJCen cxol'ciscd,
pending some a,greement with the st:ttos m; to finn.nei:1l :HTn,ngementR
on the expiration of the 'Bradclon ' clnuse as to division of customs
revenue ; but steps to effect this result arc now being considcmd, and tho
powor of the Commonwealth has been cxtenclell to inelude the taking
over of any and every debt by Act Nu. :l of 1910. l!'m South Africa debts
of. 'l'he Governrnent uf Hot<th Afr,ica, ii. 218 seq.
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commissioners shall be fixed by Parliament and shall not be
reduced during their terms of office.
The railways, ports, and harbours shall be administered
on business principles,! but due regard shall be paid to the
agricultural and industrial development of the Union and
promotion by means of cheap transport of the settlement
of an agricultural and industrial population in the inland
portion::; of all the provinces of the Union. So far as may
be the total earnings shall only be sufficient to meet the
neces::;ary outlays for working, maintenance,. betterment,
depreciation, 11nd the payment of interest due on the capital,
not being capital contributed out of railway or ha,rbour
revenue and not ineluding any sums payable out of the
Com;olidatcd Hevenue Fund, in accordance with the proviRiom; of s::;. 1 ilO and 131 of the Act, which deal with the
case of lo::;::; on line::; not approved by the Board and on
the provision of unremunerative facilitie::;. The amount of
interest clue on ::;uch capital invested shall be paid from the
Itailway and H<trhour Fund into the Consolidated Revenue
Fund. Effect il:l to be given to thir::: l:lection as soon as practiettblc (<tnd not later than four years) after the establishment
of the Union. ln that period, if the general revenues are
imndrieicnt and there i::-: an excess on railway and harbour
earning::-:, Parliament may appropriate the excess for general
purposes.
The Boctru nmy e::-:tttblish a. fund out of railway and harbour
revenue to be m;ed for maintaining uniformity of rates
despite fluctuations of trade. The Board shall become
possessed of all balances to the credit of any Railway or
Harbour Fund in the Colonies existing at the Union. 2
Every proposal for railway, port, or harbour construction
must be considered by the Board before submission to Parlia' This rule is intended to gun.rd n.gainst the bringing of political pressure
to bear on the commissioners for the construction and working of noneconomic railways and in questions affecting discipline, both matters
which have caused great trouble in the Australian states. Of. Parl. Pap.,
Od. 3564, pp. 101 ~eq.
• Of. 'l'he Guvernmcnt uj f:Juuth Africa, ii. 138-·:17.
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ment, and the Board must report and advise whether the work
should or should not be carried out. If the work is carried
out despite the views of the Board, and the Board consider
that the revenue from the work will not meet the costs of
working, maintenance, and interest of the capital invested,
it shall submit a.n estima,te of the annual loss, which, when
approved by the Comptroller and Auditor-General, will be
made good from the Consolidated Revenue ]'und, provided
that if in any year the a.ctualloss is less than the estimate,
only so muclt will be made good. In calculating the loss,
regard is to be had to the value of contributions of traffic to
other parts of the system. If also the Board is required by
the Governor-General in Council or by Parliament to provide
gratuitous or unremunerative services, the amount shall bP
made good from the Consolidated Revenue Fund.
Provision is also made for the appointment of a Controller
and Auditor-General by the Governor-General in CounciP
He shall hold office during good behaviour, and can only be
dismissed by the Governor-General in Council on an address
from both Houses of Parliament, though when Parliament
is not sitting the same authority may suspend him on the
ground of incompetence or misbehaviour, and must confirm
the suspension unless an address is presented from the two
Houses of Parliament in the next session praying for his
restoration to office. Pending the decision of Parliament his
duties were appointed by the Governor-General in Council,
and are now regulated by the Audit Act, 1911.
The diminution of prosperity to Pietermaritzburg and
Bloemfontein from their ceasing to be the seats of Government in their respective Colonies is to be made good in part
by a grant from t.he Consolidated Revenue, for a period not
exceeding twenty-five years, of the sum of 2 per cent. per
annum on the municipal debts as existing on January 31,
1
The provision for an Auditor is not usual in Colonial Constitutions,
though, of course, Colonial Acts regularly provide for the post and its
powers, and the Acts are based on the same principles as the Union Act,
s. 132. See Canada Revised Stattdes, 1906, c. 24; Commonwealth Audit
Acts, 1901, 1906, and 1909; The Government of South Africa, i. 320.
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1909, and as ascertained by the Comptroller and AuditorGeneral.1 The Commission appointed to decide the financial
relations of tho Union and Provinces may also award compensation to tho municipalities of Cape Town and Pretoria
if it considers it desirable, such compensation not to exceed
I per cent. for twenty-five years on their municipal debts at
.January 31, 1909. One-half of any such grants shall be
applied to the redemption of t,he debts of the towns concerned,
so that at Ute end of Ow pel'iod the principal sums due should
be substa,ntinily diminished. At any time nJte:» the payment
of the tenth mmual grant to any town the Governor-General
in Council, with the approval of Parliament, may withhold
or diminish the grant made.
More important iR the frtct tlutt the Tranflvaal has decided
to mnkc lnrge concessions to both the Cape and Natal on
rnilway matters. For years the most burning internal
question in South Africrc has been that of the division of
trnffic between Delagoa Bay, Natal, and the Cape ports.
Not only has the Dclagoa Bay route the natural advantage
of distttnce from tho mining centro of the 'l'ransvaal, but the
mining industry on which the whole g:rerctness of the Colony
reRts is vitnlly intcre::;ted in preserving a,cccss to the recruiting
ground fur nai,ivc labour for the mines existing in the
Portuguese territories. Hence one of the :first actions of
Lord Milner in the ndministrat,ion of the Transvaal was to
conclwio with the Government of Mozambique an agreement
for the right of accef.ls to that source of labour in exchange
for the IU<1intcnancc to tho port of the advantage over the
Cape and Natal ports which it enjoyed while the Transvaal
was a Hopublic hostile to the British Colonies, through the
fixing of the railway rates for the transit to the port from
the mining area. Naturally the other Colonies resented this
' H. 1:33.
By ss. 18 and 2:3 Pretoria becomes the administrative, Cape
Town the legislative, capital. The arrangement is illogical and a compromise; it is neatly criticized in The Empire R~view, xviii. 117, and it
may be added that the official residence of the Governor-General is at
Johannesburg. Rhodes's house, Groote Schuur, is set apart for a residence
for the Prime Minister, but his official work will mainly be done at Pretoria.

CHAP.

~

"

rn] THE UNION 01<-, SOUTH AFRICA

991

position, and as naturally the Transvaal was not prepared
to yield so long as it required native labour. 1 It was therefore of great importance that the Transvaal was able to
promise to the two Colonies concerned one-half of the trade,
30 per cent. to Natal and 20 to the Cape, while the rest
goes to Delagoa Bay. The proportions recently in force
were 24 per cent. to Natal and 12 per cent. to the Cape, so
the change was a popular one. This conceRsion
the
Transvaal to Natal, coupled with the grant by the Cape of
the right to al1 excessive representation of seventeen nwmbers
in the House of Assembly, instead of the twelve to which it
is qualified by the population, were designed to render that
Colony disposed to accept unification instead of federation,
to which the most prominent Natal statesmen have leaned.
There is not much of constitutional interest in these
financial clauses. They avoid any such difficulty as faced
the Commonwealth, that of settling the proportions of
revenue from customs to be assigned to the central and
the state Governments, a problem which seems almost
incapable of satisfactory settlement. On the other hand,
it seems very doubtful whether the new Constitution will
fulfil the hopes of the framers for economy ; it appears that
so impartial a judge as Mr. Merriman has expressed himself
with hesitation on this topic. The attempt to take the
railways out of direct political management is noteworthy, as
there is no doubt that in the Dominions generally there is
too much tendency for the Government to construct linesas has notoriously been done in the Cape-on purely partisnn
considerations, but its success is doubtful.
There is to be free trade throughout the Union, but otherwise the existing tariffs and excise duties will remain in force
(s. 136).
1
See Parl. Pap., Cd. 3564, pp. 20 seq. The arrangement as to traffic
was made binding on the Union Government after the Bloemfontein
Convention ass. 148 (2) of the Act,; see Cd. 4721, p. 3. Us position in that
clause is curious, but natural. It w,"s only rendorerl possi!Jlo by a new
Convention in 1909 with Mozambique, Ccl. 4587 (Art. xxiii).
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TREATIES AND NATURALIZATION

It is expressly provided by the Constitution that the Union
Nhall become responsible for any treaties binding on the provinces before unification,! and the agreement of February 2,
1H09, between the Cape, Natal, and the Transvaal as to
railway tmific is treated as a treaty.
Under the Commonwealth Constitution there is no correAponding provision. It has been held by the Commonwealth
Government, though the argument has not b"een accepted,
and could not be accepted, by the Imperial Government,
that all treaties binding on the states of the Commonwealth
before federation ceased ipso facto to be binding at all by
federation. This argument, which is based on the analogy
of independent states, and is invalid in the case of parts of
one Empire, has not been accepted by the Imperial Government, and in practice the Government of the Commonwealth
has accepted the position that it remains bound in respect
of the Colonies ailected by treaties concluded before federation.2
In the case of Canada, the matter was settled once and for
all by the British North America Act, s. 132 of which provides
that the Parliament and Government of Canada shall have
all powers necessary or proper for performing the obligations
of Canada, or of any provinces thereof, as part of the British
Ii}mpire towards foreign countries, arising under treaties
between the Empire and such foreign countries. Though
this section does not expressly state that the treaties which
affected the Colonies before federation shall be binding on
Canada in respect of provinces so affected after federation, ·
it has no meaning except on this understanding, and the
Canadian Government have accepted the position that they
I

S,

148.

• See Parl. Pap., Cd. 3826, p. 6; Cd. 4355, p. 12. The Navigation Bill
as actually introduced into the Senate accepted liability (s. 414) for all
treaties binding on any state so far as that state was concerned, and the
validity of the Queensland adherence to the Japanese treaty of 1894
was recognized by notice being given of the termination of that adherence.
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are bound in respect of any treaties which were binding on
the Colonies before federation so far as regards such Colonies
as were bound.
It was therefore held that the Commercial Treaties of 1862
with Belgium, and of 1865 with the North German Confederation, bound Canada and prevented her giving preferential treatment to Great Britain, with the result that
these treaties were in due course denounced after discussion
of their provisions at the Colonial Conference of 1897.1
It may be taken, therefore, as clear that the obligations
of the Union in respect of the treaties will apply only with
regard to the provinces which as Colonies were actually
bound by the treaties. It is indeed obvious that though the
Imperial Act might extend the obligation of the treaties over
the whole Union, the advantages of the treaties could not
be claimed by virtue of an Imperial Act without the consent
of all the Powers with which treaties existed.
In the case of the Union, as the Parliament of the Union
has a paramount legislative power on every subject, no
difficulties could arise, and the Union will no doubt not
consult the Provincial Councils or the Governments in any
way in deciding whether to adhere to any given treaty or
not. 2
The Union will also take its place beside Canada and
Australia as being entitled to voting power at international
conferences on subjects not political. It has already adhered
as a whole to the Radio-Telegraphic Convention and the
Convention against the use of white phosphorus in matches.
Already under the Wireless Telegraphy Convention one vote
is assigned to the Colonies adhering (excluding Orange River
Colony), and at the last Postal Conference the Cape vote
was really exercised on behalf of the Colonies collectively. 3
I"t js ....e.xpressly provided by s. 138 of the Act that all
1
See Parl. Pap., C. 7553, pp. 53 seq. ; Cd. 1630. The treaties were con- ·
eluded before federation and before the admission to federation of the later
acquired provinces.
2
For the cases of Canada and the Commonwealth, see below, Part V,
3
chap. v.
Of. The Government of South Africa, i. 220.

1279'2

Ff

994

THE FEDERATIONS AND THE UNION

[PART IV

pen:ons naturalized in any part of the Union shall be deemed
to be naturalized in the whole of the Union. This provision
is of obvious convenience and of value; it has no parallel in
tlw North America Act or in the Commonwealth Constitution
Act, but in both these cases subsequent legislation, under
the power to legislate for naturalization given to the
Dominion 1 and the Commonwealth 2 by the Constitution,
lmt> brought ttbout a 8imilar state of affairs, and naturalization
is granted under Acts of tho Commonwealth and the Dominion
which ma,ke it <tpply to tho whole Dominion and Commonwealth respedivoly. 'l'ho effect of such naturalization was,
however, in tho cal::le of the Union under the original draft
Constitution only extended in the case of Europeans, and
tho i::lomowhat anomalous and unsatisfactory position still
remained that natives natumlized in any of the provinces
would continue only to be British subjects in the provinces in
question. This result was unfortunate and unsymmetrical,
and indeed it was in reality a contravention of the whole
spirit of the Union. 'l'he creat,ion of a Union was intended
to substitute for four sep<1rate Colonies a single Colony,' and
to perpetuate separation of the provinces by this provision
was contrary to the whole principle of tho Union itself. It
is difficult to t:ec wha,t practieal advantage could have been
g<tincd from a, sittuttion which was legally <tnomalous,3 and
fortmmtely the clause wai:l amended at the Bloemfontein
Conference by the omit:r-;ion of the word 'European', and
<t uniform naturalization htw wa~ passed by the Union
Parliament in HHO by Act No. 4.
§ 9. EN'l'RANCE OF NEW PROVINCES AND TERRITORIES
Provision 4 is made upon addresses from the Houses of the
Union Parliament for the futuro entry into the Union of
tho territories administered by the Britil::lh South Africa
' Br·itish North Ameriw Act, 1867, s. Dl (25). See now Revised Stat·utes,
1!)06, o. 77.
• Commonwealth ~~f Anstralia Constit·ution Act, HlOO, Const. s. 51 (xix).
See Nat-uralization Act, 1903.
3
Cf. also 1'he Government of South Africa, i. 167 seq.
' s. 150. Pttrlimnent may also (s. 149) at the rey_Ltest of any Provincial
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Company, on such terms and conditions as to representation
and otherwise as are in the addresses expressed and approved
by the King, and the provisions of any Orders in Council in
that behalf shall have effect as if they had been enacted by
the Imperial Parliament.
This clause applies to the territories under the Government
of the British South Africa Company, viz. Southern Rhodesia, and North-eastern Rhodesia and Barotzeland~North
western Rhodesia, now amalgamated into one. It would
probably be.impossible to include them forthwith in the
Union, inasmuch as the rights of the Company must be in
some way disposed of before the territories can be part of
the Union.
The position is somewhat analogous to that of the Hudson's Bay Company as compared with the Dominion of
Canada before the amalgamation in 1870, when the rights
of the Hudson's Bay Company were formally bought out by
the Canadian Government. Presumably in the long run
a similar course must be adopted in South Africa, and the
British South Africa Company must receive some compensation for the moneys expended by them in establishing
British rule in Rhodesia. 1
The mode of procedure is similar to that adopted in the
case of Canada ; 2 the exact terms on which the incorporation
is to take place will be laid down in the Order in Council, and
the Order in Council will then have the same effect as an
Imperial Act. Presumably, therefore, it will not be possible
for the Union Parliament to amend the provisions of the
Order in Council, for the power of alteration of the Constitution given ins. 152 applies only to the provisions of the Union
Act itself, and does not apply to the provisions of any other
Imperial Act, and the Order in Council is not incorporated
in the Union Act, but is given the force of a,n Imperial Act.
Council ot' Councils aiiected alter the boundaries of any province, divide
a province into two or more provinces, or form a provinee out of existing
provincial areas.
1
Of. Report of B. S. A. Company for 1908.
' Oj'. Wheeler, Confecie,ratfgn" Law. of Qana~a, I>P· 755 seq.
Ff2
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This point, however, is not without difficulty, inasmuch as
it would create a difference between the position of the original
provinces, whose relations to the Union are subject to
alteration by the Union Parliament, and provinces which
subsequently joined, and whose relations to the Union would
apparently be beyond the control of the Union Parliament,
and possibly the clause may have been borrowed without
adequate consideration from the Canadian Act. 'fhe clause
itself could be varied by Parliament, and so the relation of
the provinces might perhaps thus be altered. •
On the otherfand, this difference in treatment is not without justification' in consideration of the fact that the character
of the terms offered would probably add an inducement to any
territories not at first included in the Union to join the Union.
Separate provi::;ion is made by s. 151 with regard to the
transfer to the Union of the government of any territories,
other than the territories administered by the British South
Africa Company, of or under the protection of His Majesty,
inhabited solely or in part by natives, which may be transferred by His Majesty, with the advice of the Privy Council
on addresses from the Houses of Parliament of the Union. 1
Upon such tnmsfor the Governor-General in Council may
undertake tho government of tho territory upon the terms
mHl conditions embodied in the schedule to the Union Act.
'!'hat t:>ehedule is an important and remarkable document,
and its inclusion is without precedent in either the Canadian
or Australian Federation Act. 2 It lays down a definite set
1
.For their government in such a case, see Part V, chap. iii, § 5. It
wai:! proposed by Mr. Keir Hardie that there should be inserted a provision
that the assent of the territory should be obtained and the operation of
the clause be suspended for ten years, but this was negatived; see llo·use
of Lords Debates, ii. 867-70; House of Commons, ix. 1643 seq.
2
In Australia Papua has been transferred to the Commonwealth with
its consent by tho Imperial Government without conditions, and its
administration is provided by the Pap·ua Act, 1905, passed in virtue of
63 & 64 Viet. c. 12, Const. s. 122, by the Commonwealth Parliament.
Norfolk Island will perhnps ultimately be transferred; in both cases the
action is taken by the Imperial Government in virtue of Imperial Statutes.
It is not, however, clear that the Crown can transfer the island without
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of conditions for the government of the native territories
which may be transferred, viz. Bechuanaland Protectorate,
Bas:gtoland, and Swaziland. These conditions will be dealt
with fully in a later chapter.
In all probability the procedure of including these provisions in the schedule to the Act, which was due to the wishes
of the Imperial Government, secures a more satisfactory
settlement of the termR of transfer than would be arrived at
if the matter were left for negotiation afterwards between the
Union and t~e Imperial Government. As part of the Union
Act, the provisions will represent a compromise under which
it may be expected that the interests of the territories will be
at least as adequately provided for as could be done later.
At present the territories in question are administered by
the Imperial Government through the High Commissioner
for South Africa, who alone possesses legislative power in
those territories. They are held on different titles : Bechuanaland is a Protectorate, and the power of the High Commissioner is theoretically derived from the Foreign Jurisdiction Act, 1890.1 Basutoland is a Colony by cession, and the
power of the High Commissioner rests on the royal prerogative to legislate for a Colony by cession or conquest.
Swaziland was a Protectorate of the late South African
Republic in which de facto, if not de jure, the South African
Republic had before the annexation acquired full legislative
power, and the High Commissioner legislates for Swaziland
by virtue of the authority thus acquired by the South African
Republic and transferred, on annexation of the Transvaal,
to His Majesty. 2 In each case Orders in Council have been
a fresh Act; see 18 & 19 Viet. c. 56, s. 5, which seems to contemplate
continued government under the authority of the Queen in Council. Of.
Par&. Pap., C. 8358. In 1880 all North America not already Canadian
was granted to the Dominion by Order in Council of July 31 ; for the
legal authority for the act, see the Colonial Bmmda,ries Act, 1895.
1
Possibly also in part as a Colony by conquest or cession; Reg. v .
.Jameson, [1896] 22 B. 425. But of. the (unreported) Privy Council judgement in R. v. Styles, January 27, 1899; Rex v. Crewe, ex parte Sekgome,
[1910] 2 K. B. 576.
• Formally the power is exercised under the Foreign Jurisdiction Act, 1890.
Of. The Gover·nment of South Africa, i. 36, 37; Parl. Pap., H. C. 130, 1905,
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issued under which the administration is carried on, and
the High Commissioner legislates by proclamation.
§ 10.

'l'HE AMENDMENT OF THE CONSTITUTION

As is natural in the case of a Constitution which is frankly
not in any real sense federal, the Act does not restrict in any
substantial manner the Parliament's power to alter the
provisions of the Constitution. It is especially laid down in
s. 152 that Parliament may by law repeal or alter any of
the provisions of the Act, provided that no provision thereof
for the operation of which a definite period of time is fixed
shall be repealed or altered before the expiration of such
period, and also provided that no repeal or alteration of the
provisions of the seetion itself or of ss. 33 and 34 relative to
the nnmbers of the members of the Legislative Assembly,
prior to the expiration of ten years or until the total number
of members of the Assembly has reached 150, whichever
occurs later, or of the provisions of s. 35 relative to the
qualifications of electors to the House of Assembly, or of
s. 137 as to the use of bnguages, shall be valid, unless the Bill
containing the alterations is passed at a joint sitting of the
Houses, and at its third reading by not less than two-thirds
of the total number of members of both Houses. The
section is well worded, as it obviates the possible evasion of
its spirit by the alteration of the section itself. For example,
the Queensland Oonstittdion Act of 1867 intended to provide
a safeguard against the alteration of the composition of the
Legislative Council by providing that any Act relative to it
required to be passed by a two-thirds majority, but it omitted
to provide that the clause itself should only be altered by a
two-thirds majority, so that in 1908 the Government had no
difficulty in effecting their purpose by repealing by ordinary
majorities the offending clause 1 and so dealing with the matter
by ordinary majorities. On the other hand, the provisions
' Act No. 2 of 1908. The Act was protested against on this ground in the
Legislative Council. But exactly similar circumstances occurred in 1857
in New South Wales. See Queensland Pnrliamentary Debates, c. 165 seq.
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of the Commonwealth Constitution for the amendment of the
Constitution require the assent of the states affected to such
alterations as affect the proportionate representation of the
state in either Rouse or its limits, &c., or in any manner
affect the provisions of the Constitution in relation thereto,
and thus the provision for amendment itself can only be
amended out of existence with the consent of the state in
question.
The only other provision affecting the amendment of the
Constitution. in the first draft was that contained
the
schedule which forbids amendment of the schedule unless
the Bill for amending it be reserved. The position was
thus in strong contrast with the condition of affairs either
in Canada or in Australia.
In the case of Canada the Constitution is regarded as not
being liable to alteration except in a certain nnmber of minor
points, under which power of alteration is expressly given
by the British North America Act, 1867, save by an Act of
the Imperial Parliament itself. The reason for this is, as
was recognized in 1907,1 when the question of the alteration
of the subsidies payable to the provinces was under consideration, that the Act of 1867 is of the nature of a quasi treaty
between the provinces which then joined, and this provision
should therefore only be modified by an external authority,
and not by an authority like the Federal Parliament created
by the Act itself. It does not appear that there is any
desire in Canada to alter the position in this regard, which
must be considered as a satisfactory safeguard for provincial
interests against any possible encroachment by the Federal
Government.
In the Commonwealth 2 the desire for immunity from external interference has led to a curiom; compromise ; the

in

' See Colonial Office letter, June 5, 1907, printed in British Columbia
Sessional Papers, 1908, C. I. The suggestion in The Fmrneworlc of Ur~,~:on,
p. 196, as to the Parliament's power of alteration is untenable.
2
63 & 64 Viet. c. 12, Const. s. 128. The idea that the Imperial Parliament has given up its own power of alteration is, of course, untenable
(of. ibid., p. 197 ; B. Holland, Irnperh1m et Liberta8, p. 184).
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Act can indeed be altered by the Federal ParliamenJi, but·. ·
only with the assent of the people of the Commonwealth/· · :·
and the provisions require that any proposed law for .~he · ·.
alteration of the Commonwealth must be passed,.by ·an·:·
absolute majorit.y of each House of Parliament and mustoe·
1:1ubmitted in each state to the electors not less than two n(;r ·
more than six months after its passage through both Ho1ises.
If in a majority of states a majority of electors .voting·
approved the proposed law, and if a majority of all the
electors voting also approved the proposed law, it would then
be presented to the Governor-General for the royal assent.
Some laws, however, require still further approval than this.
No alteration diminishing the proportionate representation
of any state in either House of Parliament, or the minimum
number of representatives of a state in the House of Representatives, nor any clause diminishing or altering the limits
of a state, or in nny manner affecting the provisions of the
Constit.ution in relation to the state, shall be allowed, unless
the majority of the electors in the state voting under the
Act approve the proposed law.
In the ease of a deadlock between the two Houses on
a proposed constitutional alteration, if the House 1 which
has passed the Bill paRses it again after an interval of three
months in the Rttme or the next session, and the other House
again rejects it, the Governor-General may submit the law
to the voter:-: in tho states, when the procedure is the same as
if the law had been passed by both Houses with the requisite
majority.
The ordinary procedure has already been adopted in one
case in 1907,2 when by an Act other provision was made for
the date of election of senators; on that occasion the requisite majorities were obtained in every state without difficulty.
But to carry any substantial alteration in this elaborate
procedure would probably be a matter of considerable
' That either House can force a referendum with the Government's
consent is noteworthy. Deadlock provisions in ordinary legislation give
the power only to the Lower House.
2
Commonwealth Act No. 1 of 1907.
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tx:ouble, as was seen in 1910 when the proposal to alter the
financial provisions of the Act were rejected at the referendum,
·. thqngh the Act to enable the Commonwealth to take over
itll the.,debts of the states was accepted and became law as
J\.ct No.3 of 1910, while in 1911 two referenda failed.
In the case of the Union, as no real attempt is made at
a federation there would appear to be no objection to the
power of simple alteration, which is in keeping with the
existing practice in the Colonies of South Africa. In Natal
. and the Cap~ 1 constitutional alterations needed no special
form of legislation whatever, and the only requirement in the
case of the Transvaal and the Orange River Colony 2 was that
the Bills for such alterations must by law be reserved. The
only need for special provision arises, therefore, from the
desire to make certain parts of the Constitution especially
sacred, such as the representation of the provinces in the
As,sf)mbly, the use of the Dutch language, and the Cape native
v,gte. The equal representation of the provinces in the Senate
is not subjected to provincial control.
Further, of course, the restriction imposed on the Transvaal and Orange River Colony Legislatures as to legislation
affecting differentially natives, or allowing the immigration
of indentured coloured labour and the temporary withdrawal
from their power of land settlement, must disappear with
. union. 3 It should, however, be noted that the Imperial
Government thus surrenders a good deal, for the legislation
of the provinces will be wholly removed from its direct
control.
While, however, the first convention was prepared to leave
the amendment of the Constitution to Parliament subject
1
Cf. The Government of South Africa, i. 444, 448, 449 (on pp. 443, 451,
the case of Newfoundland is overlooked).
2
Ibid., p. 452. The theory there and elsewhere expressed that the
legislature cannot amend the letters patent constituting the office of
Governor is quite erroneous.
• See Hansard, ser. 4, clxvii. 1064 seq.
The broader view of such
questions natural to the Union is seen in the immigration Bill of l91l
of the Union, with its abandonment of nominatim discrimination ; see
Parl. Pap., Cd. 5579, and of. Cd. 5363.
.
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only to the slight restraints above enumerated, the Bloemfontein Conference resulted in the adoption of a clause (s. 64)
providing for the reservation of any Bill altering the nrovisions of -~he ConstitujJioll (ss. 32-50) relating to the. eompo~iti()p and J20~ers of the House of Assembly, and of any Bill
abolishi_!!;g__J?!'ovin~:~I~LCouncils or abridging their powers
s:we as provided in s. 85 of the Constitution itself. This
alteration was in the main due to two causes. In the first
place, the supporters of the principle of 'one vote one
value ' were determined, after their efforts to rescue the
principle from the onslaught of the Cape Parliament, which
suggested a statutory preference of 15 per cent. in favour of
sparsely populated distriets, 1 to do aU that was possible to
safeguard absolntoly their principle, and so adopted the
requirement of ror-;erva,tion. In the second place, the Natal
delegates were der-;irous of securing the position of the
Provincial Councils as far aR practicable and therefore provided for the stereotyping of the existing arrangements by
requiring the reservation of any Bill altering them. ~
Ro tho posR~1~~!i~y_gf!11J&ring_thc__Qonst~tution remains very
grcat,~d the . Unigg_fiJ:rliament is _!Cally in a stronger
position···tl~~n any PnrJiament save probably that of N~w
Zealalld-·fi,;1d that of Newfoundland, which of course_ are
\ Simpl~-~;i~ifiod Col;;nies-;ithl~~--~-;;;;plicated questions of two
l races of equal eivili%t'ttion <1nd equal resources.
I

' The principle of proportional representation was sacrificed as far as
concomed tho Lower }[ouHe of tho Union J:>arJia.ment in order to secure
the retention of that of equal electorates. There were, however, strong
practical objectionA to it: sec Sir H. do Villiers's speech at Bloemfontein
on May ll (Cnpe Tirne8, May 12, Hl09).

IMPERIAL CONTROL OVER
DOMINION ADMINISTRATION
AND J_.EGISLATION
•

CHAPTER I

THE PRINCIPLES OF IMPERIAL CONTROL
§ 1.

CONTROL OVER DOMINION ADMINISTRATION

THE control which can be exercised by the Imperial
Government over administrative matters in a Colony is
small and indirect. It is always indeed possible for the
Imperial Government to instruct the Governor to pardon
a prisoner or to refuse pardon, and such a power might
conceivably be used for the purpose of effecting some
Imperial end contrary to the wishes of a Colony. Or again,
the Imperial Government could refuse to allow a Governor
to perform some action of which it disapproved-for example,
the signing of a warrant 1 or a licence or a contract, or the
issue of a grant, or the a,pproval of regulations under an Act
and so forth. An example of such control existed in an
interesting form for m·any years on the treaty shore of
Newfoundland, where the Governor was instructed by the
Imperial Government not to issue any land grant which did
not contain a provision for the reservation of the French
rights on the treaty coast. Or again, it might be conceived
that a Governor might be forbidden to assent to some
administrative act, such as the deportat,ion of a native chief,
which would not be legal without his assent. The possibilities are numerous, but there are few really good examples of

e. g. in the Transvaal case in 1910 (see Hon8e of Lord8 Debates, vi,
401 seg.) the Colonial Office might hav0 prevcnt.cd the payment objected
t.o by refusing to allow the acting Governor t.o Rign the needful warrant.
1
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action independently of ministers, for the Governor has no
other person to fall back on to carry out his will. In 1861
the Governor of New South Wales did indeed himself seal
a grant under instruction from the Imperial Government
to settle a long outstanding dispute which had commenced
in times when the Imperial authorities controlled the land
policy of the Colony, but his action was heartily condemned
by the :Legislaturc. 1 Governor Sir William Macgregor in
l 907 was compelled to take steps himself t.o secure the
pu hlication of the Imperial Order in Council.regarding the
fisheries in Newfoundland, the Colonial Secretary, who was
Prime Minister, declining to do the work. Again, on
Imperial grounds the Governor of Natal was instructed
in 1906 to put off executions of certain natives, but. the
result was the resignation of the Ministry, and.the Imperial
Government. withdrew the instruction on hearing further
and better details of the transaction, which showed that the
natives had had a full and fair triaJ.2
There are of course other cases, and it iR always possible
that a Governor may have to do what Sir Bartle Frere did
in 1878, in Imperial interests dismiss a Ministry, 3 and appeal
to the constituencies for a verdict in his favour. At the
same time it must be admitted that that was an extreme case.
Tn a few caseR the Imperial Government has clearly used
its instrument, tho Governors, to secure a change of domestic
policy in the interests of the Empire as a whole. The
Governor-General of Canada, Lord Monk, was extremely
active in pressing the question of federation on his ministers,
and the records of federation show how far he deemed
himself entitled to go in expostulation with them on their
slow tactics. 4 The Lieutenant-Governors of the Maritime
Provinces also did their best, and in one case, that of New
Brunswick, the acceptance of federation was proximately
due to the action of the Lieutenant-Governor in getting rid
of the anti-confederation Ministry. He did not dismiss
1

New South Wales Le,qislative Al3sembly Votes, 1861, i. 58, 416, 647-743.
3
Above, pp. 291 seq.
Parl. Pap., C. 2079.
• Of. Pope, Sir John Macdonald, i. 291 seq.

2
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them, but he gave a reply in favour of federation to an
address from the Legislative Council without taking their
advice. It is true that the act was not deliberate, but he
could have awaited their advice, and the Ministry in indignation resigned on April 13, 1866, leaving the way open to
a new Ministry which declared for federation-a piece of
very bad parliamentary tactics. 1
Lord Carnarvon was at the Colonial Office during the
decision of the question of federation, and it was perhaps
his connexio:q, with the Canadian settlement which resulted
in another curious case of proposed Imperial interference
with matters of local concern which occurred in the case of
the Cape in 1875. 'rhe Imperial Government were at that
time extremely anxious to secure a federal union between the
British Colonies in South Africa and the two Dutch Republics
of the Transvaal and the Orange Free State. The Upper
House of the Cape was in favour of the proposal, but on the
other hand the Lower House was distinctly opposed to it,
and the opinion in the Colony seemed to be in favour of the
sentiments of the Upper House. The matter was complicated by the fact that the Upper House was elective, and
therefore had some claim to be regarded as expressing the
will of the people as well as the Lower House. It was
accordingly suggested 2 by the Imperial Government that
the Governor should take the step of dissolving the Lower
House in the hope that a new set of elections would result in
the return of a majority in the Lower House in favour of the
proposal for negotiations for union. 1'he Governor, however,
reported against the proposaJ.3 He admitted that a majority
in the Legislative Council, and an apparent majority in the
country, might be deemed a ground for thinking that the
dissolution of the Lower House would result in the return
of a House favourable to the proposals. But ho considered
that this was really doubtful, that the opinion of the country
1
See Pope, Sir John Macdonald, i. 21:16, 21:17 ; Hannay, New Brunswick,
ii. 248.
2 See Lord Camarvon'~:~ dispatch of October 22, 1875;
Part. Pap.,
3
C. 1399, p. 27.
See his dispatc!1 of November 24, 1875; ibid., p. 52.
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was by no means clear, and he deprecated the disadvantages
of such a strong step as a dissolution of the Legislature for
the purpose of carrying out what was really an Imperial
policy. The Secretary of State acquiesced in his view, and
agreed that it was not desirable to attempt to bring about
<L change of feeling by a dissolution of the Lower House. 1
But in that ease it appears that the Ministry was assumed
by Lord Carnarvon to be in favour of a dissolution in the
circumstances, and that he did not necessarily contemplate
so strong a step as a dissolution in the face of. the Ministry.
It is clear, however, that the Governor 2 thought that this
was meant, for he referred to the idea as being ' an attempt
to turn out a Ministry supported by l't large and increasing
majority for the purpose of dissolving Parliamept on a
question of Imperial policy '.
Still, Sir Bartle Frere's action remains as a precedent, but
tt risky one, and the circumstances were so peculiar that
there is no special likelihood of their recurring. Still,
obviously in the case of deadlock between tho Dominion
and Impcri~ Governments it might be necessary to try an
appeal to the people before the Imperial Government made
up its mind to yield, or in the alternative to insist at all costs
on getting its W<1y. If such an <1ppeal took place, it must
be remembered that there would be t1 good deal of responsibility on tho:-;e who rosistcd so extreme an expression of
Imperial interest.
Fortunately all theso risk::-; of conflicts become less and less
when time goo:-; on, <Lnd the Dominions become greater and
greator : the Ministry of Natal might resign when it was in
<1 difficulty with the Imperial Government : it is hardly to
be thought that a statesman in a great Dominion would have
recourse to any such adion in case of a difficulty with the
home Government. He would no doubt review the whole
situation, reject in his own case what seemed to him perhaps
to go beyond what was essential, u,nd then address the home
Government with the assurance that he would find a suitable
1

Part. Pap., C. 1399, p. 53.
• See also Molteno, Sir John Molteno, ii. 40 seq.
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via media which would reconcile the interests on either side.
Moreover, the existence of the great Dominions will more
and more tend to produce a definite change in their Imperial
relations which will lessen risks of conflict. It will be seen
in the following discussion of the Imperial control of the
legislation of the Dominions that the control steadily ceases
to be coercive, and becomes the control which results from
discussions between those with equal interests and rights
which can be reconciled with justice to both sides .
§ 2.

•

CoNTROL OVER LEGISLATION : MoDE oF EXERCISE

The control over Dominion legislation is exercised in two
ways, either by the reservation of Bills or some method tantamount to reservation, such as the insertion of a suspending
clause, or by the completion of legislation in the Dominion
and disallowance by the Crown. It is also no doubt possible
for the Governor to withhold his assent to a law, and it is
too much to say that it will never be done. 1 But such refusal
would be based normally on ministerial advice, and the
problem of the duty of a minister when his ministers advise
him not to assent to a Bill which has passed both Houses is
a serious one : the question has not often been raised, but in
December 1877 the Governor of New Zealand was advised
by the Premier not to assent to the Land Act passed in the
session of Parliament which had just expired. The Bill had
b~en introduced by the late Government, but ministers had
taken it up for a time, but ultimately as passed it contained
various amendments with which they were not satisfied,
and they decided to ask the Governor to refuse his assent.
The Governor declined to do so, thinking that the Ministry
should have taken upon itself the responsibility for securing
the defeat of the Bill in the House, and that he could not
well decline to ratify the decision of the Legislature. The
1
Ca.ses have occurred (e.g. in Western Austrctli<L as to Aut No. :30 of l!J02)
where ministers ha vo procured the occurrence of delay on presenting a Bill
for assent after passing the Houses, but such action is clearly improper.
The Bill should be presented forthwith, tmd the only delay in delivering a
decision must be that taken by tho Governor him~clf to make up hiB mind.
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Premier at first refused to sign the formal recommendation
for assent, but later did so. It is clear that the conduct of the
Governor was constitutionally justified, and he was informed
by the Secretary of State in a dispatch of February 15,
1878,1 that he had acted properly-but hardly because the
advice was unconstitutional : there had arisen one of those
cases where the ministers ha.ve a perfect right to advise, and
the Governor should follow their advice unless he thinks that
if he refuses he can obtain other advisers who will assume
full responsibility for and defend his action, and on this
occasion the Governor no doubt realized that the action of
the Ministry would be so unpopular that their resignation
would be followed by the return to JlOWer of the opposite
party. 'l'he power has never yet been used at home, but it
has been threatened to usc it in one case of a private Bill
unless the promoters allowed adequate opportunity of the
consideration of objections by the Government department
concerned, and the use of the refusal of the royal assent on the
advice of ministers seems clearly proper in a suitable case
like that, 2 despite Mr. A8quith's explicit language in debate
on J.1"'ebruary 21, 1911, on tho Parliament Bill. The power
has been used several times in Canada in the ease of the
provinces, as by Lieutenant-Governor Archibald, to veto
Acts which have passed, hut which clearly contained some
seriom>legal fhtw which would have rendered their acceptance
unde8irable. It ha8 also been proposed to use the refusal of
assent as a, method of Dominion control, but it is preferred
to use the plan of re::>ervation, and an Imperial officer would
certainly be unwise to thrust himself into the invidious
position of refusing assent 3 when he can avoid all difficulty
by transferring the responsibility of the decision to the Imperial Government, besides avoiding the trouble which will
New Zealand Gazette, 1878, p. 912; Parl. Pap., 1878, A. 2, p. 14.
"Todd, Parliwrnentary Government, ii, 398; Lowell, Government of
J!Jngland, i. 26; Hansard, scr. 3, eli. 586-9, 691-3, 797, 798 (Victoria
Station and l'imlico l~ailway J3ill in 1858).
a Of. the dispute regarding Mr. Dunsmuir\; refu~al in 1907 to assent
t.o t.he British Columbia Immigration Bill, Canadian Annual Review, .1908,
p. 537.
1
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have been caused if it turns out that the Imperial Government are able after all to assent to the Act, whether as it is
or as amended at a subsequent session of the Legislature.
The questioN.- was raised with regard to the refusal by
Mr. Dunsmuir of his consent in April 1907 to the Asiatic
E:cclusion Bill of the Legislature of British Columbia in that
year.I It appears that the Secretary of State ~1t Ottawa
telegraphed to Mr. Dunsmuir before the refusal, saying
that the Premier, Mr. McBride, had informed him thati the
Bill would nQ,t be assented to, and asking if he could rely
upon that. The Lieutenant-Governor replied that he could,
and when the Bill was presented to him for assent he refused
it. A great dispute arose as to whether he had done it on
his own responsibility, which the Opposition in the Legislature said was unconstitutional, or whether he had done it
on the advice of ministers, in which case the Opposition
claimed that ministers should accept responsibility, or
whether he had done it on the instructions of the Secretary
of State, and the Secretary of State denied that he had
given any instructions. On the other hand, the Prime Minister
denied that he gave any such advice, and it seems clear that
there was some serious misunderstanding on the part of the
Prime Minister and the Secretary of State, and of everybody
concerned in the matter, but it was agreed in the discussions
in the Legislature that if the Lieutenant-Governor had done
it either on the instructions of the Secretary of State or on
the advice of his ministers, his action was proper, but that
he should not act on his own responsibility. 2 The official
Canadian view is that refusal of assent, like reservation, is
never legitimate save on explicit instructions. 3
1

See Canadian Annual Review, 1907, pp. 610 seq. ; 1908, pp. 537 seq.
A Governor should certainly not act on his own judgement in the
matter, and it is perfectly clear that the Secretary of State's telegram was
equivalent to an instruction.
3
See Provincial Legislation, 1867-95, pp. 77, 105, 763, 807 seq., 915,
1018, 1048, 1225, &c. For a discussion whether a Bill which contained
mistakes should be refused assent or repealed by a Bill passed the same
session, see Canada Senate Debates, 1910-1, pp. 445 seq. The latter course
was adopted.
2

1279"2
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As between the power of reservation by the Governor or
disallowance by the Imperial Government there is not very
much to be said : it was argued by Mr. Blake in his famous
memorandum of 1876,1 that the proper plan was for the legislation to be completed on the advice of the Ministry of Canada,
and then the power to disallow adopted where thought
essential, without fettering the discretion of the Governor-.
General to assent to Bills, and so he asked very earnestly
for the deletion from the royal instructions of the clauses
relating to reservation which had hitherto "been inserted
in the royal instructions to Canada, and which required
the reservation of Bills dealing with divorce, the grant of
land or money to the Governor-General, paper or other
non-sterling currency, differential duties, or imposing provisions inconsistent with treaties, or interfering with the
discipline of the Imperial naval and military forces, or
of an extraordinary nature and importance whereby the
prerogative or the rights of persons not residing in the
Dominion, or the trade and shipping of the United Kingdom
and its dependencies, might be prejudiced, and any Bill
previously disallowed or reserved and not assented to,
unless the Bill were urgent, when it could be assented to if
not repugnant to the law of England and not contrary to
treaty, or unless it contained a suspending clause. In
deference to the wishes and arguments of Mr. Blake, the
instructions were remodelled to omit any mention of the
reservation of classes of Bills, but it was clearly intimated
that reservation was not being given up but merely that
reservation as a fixed rule was abandoned, and a case of
its use occurred in 1886. Since that date various Canadian
laws have failed to pass into effect for various causes, but
the form is usually that the law is not to come into effect until
the Governor-General issues a proclamation, and no proclamation is permitted to be issued, as for instance is the case
with the Copyright Act passed in 1889, and the fifteenth
part of the Merchant Shipping Act (Rev. Stat., 1906, c. ll3)
of Canada relating to load-lines; or as in 1910, an Act (c. 57)
1

Canada Sess. Pap., 1877, No. 13.
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establishing a control over rates for cable transit was conditional on the passing of legislation by the Imperial Parliament to a similar effect. All these Acts, if not passed sub
modo, would no doubt have required for practical considerations to be reserved.
The absence of special instruCtions from the royal instructions was followed in the case of the Commonwealth in 1900 1 ,
but not in the case of the Union of South Africa, where the
subject of reservation is mentioned, and the GovernorGeneral is fQl"bidden to assent to any Bill which he has been
specially instructed by the Secretary of State to reserve, and
is told to take special care not to assent to any Act the
reservation of whicli is required by the Constitution, and in
particular he is directed to reserve any Bill which disqualifies
any person who is or may become under the laws existing in
the Cape Province at the time of union capable of being
registered as a voter from being registered in the Union on
grounds of colour or race only. This last sentence carries
out a pledge given in Parliament during the discussion of
the South Africa Act. 2
In the case of New Zealand the instructions relative to
the reservation of Bills were altered in 1907 to meet the change
of status caused by the elevation of the Colony to the rank
of a Dominion. In the six states and in Newfoundland
there are still instructions, and there were instructions in the
South African Colonies until the Union. Those of the Cape
were on the same model as those of Natal, but excluded any
reference to the reservation of proposed Acts on the ground
that they affected differentially non-European persons,
1

Our said Governor-General is to ta.ke
, The form is as follows : ' VII.
care that all laws assented to by him in Our name, or reserved for the
signification of Our pleasure thereon, shall, when transmitted by him, be
fairly abstracted in the margins, and be accompanied, in such cases as
may seem to him necessary, with such explanatory obBervations as may
be required to exhibit the reasons and occasions for proposing such laws;
and he shall also transmit fair copies of the Journals and Minutes of the
proceedings of the Parliament of Our said Commonwealth, which he is
to require from the clerks, or other proper officers in that behalf, of the said
2
Parliament.'
See p. 963, n. L
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because in the Cape the existence of the suffrage for natives
rendered such a clause needless, while in the Transvaal and
the Orange River Colony the provision for the reservation of
such Bills was put in the letters patent, and there was also
a clause in that instrument requiring the reservation of any
Bi11 for the importation of indentured labour, and for the
reservation of all Bills affecting the provisions of the letters
patent, 1 a restriction which was not found necessary in the
Cape or N~1taL '!'he insertion of tho provisions in the letters
patent of course made an essential difference in. the result of
an inadvertent assent : under the Colonial Laws Validity Act
the assent, if the instructions are the only instrument concerned, is valid, but if tho instruction to reserve is embodied
in the instrument of government an assent is a mere nullity.
The terms of the instructions in the case of N owfoundland
and of New South Wales, with which the rules in the case of
the other states are identical, are as follows, those for Newfoundland dating from 1876, 2 and being in the antique style,
while tho omiNsions of military and naval matters and duties
from tho state form is because these arc matters for Comfuonwoalth legislation, and arc not needed especially in a state
inAtrument. With these the Natt1l instructions of 1893 may
he compared :Newfoundland
XVII. Our said Governor is not to assent in Our name
to any Bill of any of the classes hereinafter specified, that
is to say:1. Any Bill for the divorce of persons joined together in
Holy Matrimony.
2. Any Bill whereby any grant of land or money or other
donation or gratuity may be made to himself.
3. Any Bill whereby any paper or other currency may be
made a legal tender, except the coin of the realm or other
gold or silver coin.
' Transvaal Lettem Patent, December 6, 1906, s. 49; Orange River
Colony Letters Patent, June 5, 1907, s. 51.
2
The older type, those of May 4, 1855, contain very many more restrictions, and so in the older Canadian instructions printed in Canada Sess.
Pap., 1906, No. 18.
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4. Any Bill imposing differential duties.
5. Any Bill the provisions of which shall appear inconsis-

tent with obligations imposed upon Us by Treaty.
6. Any Bill interfering with the discipline or control of
Our forces in Our said Colony by land and sea.
7. Any Bill of an extraordinary nature and importance,
whereby Our prerogative, or the rights and property of our
subjects not residing in Our said Colony, or the trade and
shipping of the United Kingdom and its dependencies, may
be prejudiced.
.
8. Any Bill containing provisions to which Our assent has
been once r~used, or which have been disallowed by Us:Unless such Bill shall contain a clause suspending the
operation of such Bill until the signification in Our said Colony
of Our pleasure thereupon, or unless Our said Governor shall
have satisfied himself that an urgent necessity exists requiring
that such Bill be brought into immediate operation, in which
case he is authorized to assent in Our name to such Bill
unless the same shall be repugnant to the law of England,
or inconsistent with any obligations imposed upon Us by
Treaty. But he is to transmit to Us, by the earliest opportunity, the Bill so assented to with his reasons for assenting
thereto.

New So·uth Wales
VII. The Governor shall not, except in the cases hereunder
mentioned, assent in Our name to any Bill of any of the
following classes ; l. Any Bill for the divorce of persons joined together in
Holy Matrimony.
2. Any Bill whereby any grant of land or money, or other
donation or gratuity, may be made to himself.
3. Any Bill affecting the currency of the State.
4. Any Bill, the provisions of which shall appear inconsistent with obligations imposed upon Us by Treaty.
5. Any Bill of an extraordinary nature and importance,
whereby Our prerogative or the rights and property of Our
subjects not residing in the State, or the trade and shipping
of the United Kingdom and its Dependencies, may be
prejudiced.
6. Any Bill containing proviRions to which Our assent has
been once refused, or which have been disallowed by Us:-Unless he shall have prcviour,;ly obtained Our Instructions
upon such Bill through one of Our Principal Secretaries of
State, or unless such Bill shall contain a clause suspending
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the operation of such Bill until the signification in the State
of Our pleasure thereupon or unless the Governor shall have
satisfied himself that an urgent necessity exists requiring
that such Bill be brought into immediate operation, in which
case he is authorized to assent in Our name to such Bill,
unless the same shall be repugnant to the law of England,
or inconsistent with any obligations imposed upon Us by
Treaty. But he is to transmit to Us by the earliest opportunity the Bill so assented to, together with his reasons for
assenting thereto.
Natal
VITI. 'l'he Governor shall not, except in th!'! cases hereunder mentioned, assent in Our name to any Bill of any of
the following classes : 1. Any Bill for the divorce of persom joined together in
Holy Matrimony.
2. Any Bill whereby any grant of land or money, or other
donation or gratuity, may be made to himself.
a. Any Bill affecting the currency of the Colony.
4. Any Bill imposing differential duties.
5. Any J3ill, the provisions of which shall appear inconsistent with obligations imposed upon Us by 'l'~0aty.
6. Any Bill interfering with the discipline or control of
Our forces in tho Colony by land or sea.
7. Any Bm of an extraordinary nature and importance,
whereby Our prerogative, or the rights and property of Our
subjects not residing in the Colony, or the trade and shipping
of the United Kingdom and its Dependencies, may be
prejudiced.
8. Any Bill whereby persons not of European birth or
descent may he subjected or made liable to any disabilities
or restrictions to whieh persons of European birth or descent
are not also subjected or made liable.
9. Any Bill containing provisions to which Our assent has
been once refused, or which have been disallowed by Us:Unless he shall have previously obtained Our Instructions
upon such Bill through one of Our Principal Secretaries of
State, or unless such Bill shall contain a clause suspending
the operation of such Bill until the signification in the Colony
of Our pleasure thereupon, or unless the Governor shall have
·satisfied himself that an urgent necessity exists requiring that
such Bill be brought into immediate operation, in which case
he is authorized to assent in Our name to such Bill, unless
the same shall be repugnant to the law of England, or inconsistent with any obligations imposed upon Us by Treaty.
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B~t he is to transmit to Us by the earliest opportunity the
B11l so assented to, together with his reasons for assenting
thereto.

The right of the Crown to give such instructions is expressly
recognized in the British North America Act, s. 55, in the New
Zealand Constitution Act, 1852, and in the Act for the Union
of South Africa, s. 64. In the case of the six states the right,
besides being recognized fully in the older Imperial Acts of
1842, 1850, and 1855, is expressly alluded to as existing in
the Act of 1907, which simplifies greatly the question of the
reservation Of Australian State Constitution Bills. It was
expressly recognized in the Cape Constitution Ordinance of
1852, in the Natal Qonstitution Act, No. 14, of 1893, and in
the Transvaal and Orange River Colony letters patent of
December 6, 1906, and June 5, 1907, respectively. The
exception to these is in the case of the Commonwealth, where
the provision merely runs :-58. 'When a proposed law passed
by both Houses of the Parliament is presented to the Governor-General for the Queen's assent, he shall declare according
to his discretion, but subject to this Constitution, that he
assents in the Queen's name, or that he withholds assent, or
that he reserves the law for the Queen's pleasure.' Hence
it has been argued that the Governor-General is intended to
assent according to ministerial advice, for it gives him discretion subject to the Constitution, and the Constitution
. contemplates the principle of responsible government. This
is of course unacceptable ; the reference is clearly to the
fact that he is required by law to reserve any law which
would abridge the subjects in respect to which the Crown
may be asked to grant specialleave·to appeal from a decision
of the High Court. His discretion, again, is not a vague
personal thing; 1 it is his discretion as an Imperial officer,
and a Governor-General whose discretion did not coincide
1
It would clearly be absurd to allow a Governor to act on a mere personal
discretion against the views of a responsible government. Todd, Parlia- .
mentat·y Government in the Colonies, 2 p. 169, b certain] y wrong in suggesting
that the Governor should usc his discretion m; an Imperial otliccr; he should
ask the Secretary of State for im;truetions, and docs so. Of. Harrison
Moore, Commonwealth of A·ustra{ia,• p. Ill, and see below, pp. 1045, 1046.
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with the views of the Secretary of State would soon find
that he had not any longer any useful function to play as
Governor-General.
In all cases in which a Bill is reserved in Canada, New
Zealand, the Commonwealth, and the Union of South Africa,
the time allowed for the assent being given, byOrderinCouncil,
is two years (one year in the case of the Union) from the date
on which it was presented for the royal assent to the Governor.
This was also the case in the Cape and in the Transvaal and
tho Orange River Colony Constitutions, but in Natal the
time was left undefined. In the case of the six Australian
stateR the provisionR of tho Act of 1842, revived by the Act
of 1007, provide for two years in the ca-se of Bills reserved
under the provisions contained in the Act of 1907, but it is
doubtful whether these provision A apply to Bills reserved
under the instructions merely ; in my opinion they do not,
and if tltat is so the Bills so reserved can be assented to at
any time, unless it is held that the old Act still applies to
such cases, whiuh iR difficult and doubtful. It may be
added that it is diffiuult to s~:1y if any Bill is reserved under
that Act or nuder the general instructions unless it is clearly
stated by the Governor when he reserves, as was done by
the Governor in reserving tho Queensland Bill of 1908 for
settling the deadlocks between tho Hom;es of Parliament.
li:ven if wrongly deelarcd so to be reserved, the Bill will
req uirc to he aRfKmted to in two years in such eases. On
scvcraJ oecaBions in:-:;tructions to assent have already been
a,pplicd for ttnd given, as, for example, in the case of the
South Australian Constitution Aet of 1910, and the Western
Australia Electoral Act of, the year 1911.
In Newfoundland there is no express provision for reservation, though the Governor is forbidden to assent to eertain
classes of Bills, n,nd therefore it may he doubted whether
any right of reservation, which is a very eurious power, exists.
Very possibly the power does not, 1 and in fact the mode of
1

A Governor uan of course delay assent for a referenue (frequently
telegraphic) home. But that is a different thing from abnegating the right,
to assent and reserving the matter for the royal assent. But if he did
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procedure is for the Governor to see that a suspending clause
is inserted. Thus, for example, there were suspending clauses
both in the Act (c. 4) of 1905 and that (c. 1) of 1906 regarding
foreign fishing-vessels, and the former was assented to but
the latter was not ; it should be noted that the wording of
the latter Act is extraordinary, as it contemplates the Act
being ratified by the King in Council, a possible reference
to the powers of the Crown to adopt a Colonial Act as Imperial
legislation under the Act of 1819 for the regulation of the
fishery on the Newfoundland coasts. In any case, if reservation is possible, the position is just as it used to be in the
Maritime Provinces of Canada before federation-there is no
time-limit for the a~sent to be given. In the case of the
Canadian Provinces the right of disallowance is vested in the
Governor-General, who must act in Council, and the power
must be exercised within a year. In one case, that of the
Prince Edward Island Act abolishing the established liturgy
of the English Church, assent was erroneously given too late,
but the Act was re-enacted in due form in 1879.
Besides the reservation under royal instructions, there is of
course reservation under the various Imperial Acts-or what
is equivalent to reservation, the insertion of a suspending
clause. Thus under ss. 735 and 736 of the Merchant Shipping
Act, 1894, Acts passed by the Colonial Legislatures regarding
the coasting trade and registered vessels require respectively
to be confirmed by Order in Council and to contain a suspending clause, and to contain a suspending clause merely.
Acts relating to admiralty procedure require, under the
Colonial Courts of Admiralty Act, 1890, the previous sanction
of the Admiralty, or must have ~t suspending clause, or be
reserved. Moreover, in many cases the Constitution Acts,
as has been seen already, require the reservation of Bills.
The advantages, as a matter of practical convenience, of
reservation over disallowance are obvious. In the latter
case an Act comes into force ; it is acted upon for some
so in Newfoundland the royal assent would presumably render the Dill
a good Act. J:<'or confirmation clauses, sec 6 Edw. VII. cc. 2, 3; 7 Edw.
VII. c. 14.
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months ; arrangements arc or may be made in contemplation
of it, and then, after people have become used to it, the
Imperial Government disallows. So obviouslyinconvenient
is the procedure that it may fairly be asked whether the real
desire of those who press for the adoption of disallowance is
not to secure that the power shall never be used at all rather
than incur the intolerable burden of disallowance. On the
other hand, the reservation of a Bill allows of a quiet consideration of its terms and of negotiations for amendment
and so on, and the Bill, if assented to, becomes absolutely
valid without the possibility of disallowance.• If the Bill
was objectionable, at any rate there has been time for fuller
consideration, and if drastic there has been time for preparations to meet it; thus the New Zealand Navigation Bill of
1903 waH only aBsented to in 1905 on an undertaking that
a conference on merchant ::;hipping would be held at which
the whole subject would he discussed at length, and: this was
done in 1907, with the result that the Government of New
Zealand was induced to undertake to amend, and did so very
satisfaetorily in Act No. 36 of 1909, which, like its predeecsf:lor, was re::;ervcd until 1911 pending discussion of certain
of its sections. It i::;, in fact, clear, that in cases of serious
doubt as to the Imperial rwtion the advantages of reservation
outweigh the theoretic preference for the disallowance of
legislation ou the Imperial authority. Nor could reservation
properly be deemed to be a case in which ministers would
be entitled to resign ; the power is a legal one vested in the
Governor by law, and he cannot legally disregard his instructions. At the same time, it is clear that the practice of
requiring whole elauses of Bills to he reserved is not now
needed, and that individual instructions such as are specified
in the royal instructions to the Governor-General in South
Africa are now in point. As ~ matter of fact, free use is now
made of the plan of asking for telegraphic instructions, and
that has worked better than any formal reservation of Bills.
It secures that the royal assent will not needlessly be delayed
with regard to minor Bills.
The power uf tlitlallowanc.e i::; conferred by expres8 word8
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in the British Nor·th Arnerica Act,1 the Cornrnonwealth of
Australiq,_ Constitution Act, 2 the State Constitutions, 3 the
Constitution of New Zealand, 4 and that of the Union of
South Africa. 5 It was also given in the Constitutions of the
Cape, Natal, the Transvaal, and 'the Orange River Colony.
The time allowed in the case of Canada, the Australian States,
and New Zealand, and also formerly in the Cape and Natal,
was two-yea:r.s from the date of receipt of the Bill by the
Secretary of State, a necessary provision in the days when
communications were so slow. In the case of the Commonwe::tlth and the Union of South Africa, following the model
of the Tmnsvaal and the Orange River Colony, the period
is dated from the time of assent, and in the Commonwealth
and -the Union of South Africa the period allowed is one year
only, this being the same period as that allowed in the case
of the Provinces of Canada, except that the time runs from
the receipt of the Bill by the Governor-General in the latter
case. In the case of Newfoundland the period is nowhere
defined and is indefinite; it was, however, in the case of
that Colony as well as formerly in the case of the Maritime
Provinces of Canada, the rule to disallow within two years
if at all, not as a matter of law, but on the analogy of the
Constitutions where the limit was imposed by law. The
power to disallow at any time is one which the Crown still
possesses in the case of all the Crown Colonies except a very
few. 6 A disallowance must be made by Order in Council
in the case of responsible-government Colonies under the
Constitutions, and in the case of Newfoundland under the
letters patent, and it must be a disallowance in toto ; partial
disallowances, though not unknown in Crown Colony Constitutions, are not, it is clear, possible with a responsiblegovernment Colony, and indeed they are open t.o so many
2
1
3.0.Y.~.!J],,,,Q. 3,,.s. 56.
63 & 64 Viet. c. 12, Oonst. s. 59.
• See ,5 &, 6- Viet., c. 76, the provisions of which apply to all the states.
5
4 l5,&,W.¥ict.,c.,,72, s. 58.
9 Edw. Vn,e. ~~ s. 65.,,
• It is limited in the <Jase of the Lecwards Federation by 34 & 35 Viet.
<J. 107; in the case of Jamaica by the Order in Uouncil under 29 & 30 Viet.
c. 12, &c.
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included in matters affecting the prerogative, will deserve
separate treatment, and the question of pardon will be
treated of later on.
The rules forbidding a Governor to allow himself to receive
grants of land or money are a relic from Crown Colony days,
when such grants were" at the disposal of a Governor, and
when he could make himself a legal title by assenting to an
Act which he secured the passing of, and then sell the lands,
giving a good title to others, so that the mere disallowance
was unavailiJ:tg to prevent him profiting very substantially
by his disobedience to orders. But in the self-governing
Colonies the matter is also not without importance, for
obviously if the Govtlrnor could receive gratuities from the
Colonial Legislature he might be induced to be faithless to
his trust. At any rate, in 1866-8, as has been seen above, the
question of the grant of £20,000 to Lady Darling, the wife
of Sir Charles Darling, was a clear example of an attempt
to reward a Governor for past political services to the
Lower House of Victoria, which he had supported against
the Upper House. In that case the Governor had retired,
and there was no question of his receiving the sum through
an Act assented to by himself, but the Secretary of State
decided that the principle of the independence of Governors
must be vindicated at all costs, and the Upper House on its
part determined that they would do nothing for a Governor
who had thwarted them as far as he could. 1 Eventually
the Secretary of State actually took the serious step of
declining, in a dispatch of January 1, 1868, to permit the new
Governor to take the formal step of asking the Parliament
to vote the amount, all money votes requiring the assent of
the Governor to their introduction, though he recalled the
instruction a month later. There has been no serwus
case in a self-governing colony of such action since.
Morris, Memoir of Georye H£gin/)()tham, p. 138 ; above, Part IlL
chap. viii.
1
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§ 4. Bn,LS AFFECTING THE PREROGATIVE

Bills affecting the prerogative include, of course, all Bills
which in any way touch upon the executive power of the
Crown exercised by the Crown otherwise than under statute.
It would be absurd to expect that every Bill of this sort
should be reserved, and the instructions contemplate merely
the reservation of Bills of an extraordinary nature and
importance. Thus any Bill which purported to allow of the
appointment of a Colonial peerage, baronetage, ~r knighthood,
would certainly require to be reserved; or a Bill conferring
precedence, unless that precedence had already been agreed
to by the Crown. Bills affecting the-prerogative of mercy
would require reservation; the latest case is the reservation
by the Governor of Tasmania of a Bill of this sort, passed in
1907 (No. 17) by the Parliament, because it gave certain
powers to the Governor. It did not take away the prerogative at all, but it conferred upon him the authority to act
on a definite scheme of pardon with respect to offenders to
whom the principle of indeterminate sentences had been
applied. A corresponding Act of Victoria (No. 2106) 1 also
dealt with this matter, but it was not reserved because it
contained an express saving of the prerogative of the Crown;
this was unnecessary, for it is a fixed rule of construction
that the royal prerogative is not affected by anything short
of express words or necessary intendment. In the case of
Canada, in 1875 a proposal was made to make the Court set
up in the place of the Privy Council as a final Court of Appeal
the Supreme Court of Canada ; but it was clearly intimated
to the Dominion that any such action would be sure to
result in the reservation of the Bill, and in its probably
failing to become law, and therefore the Act reserved the
right of the Crown to grant special leave to appeal; 2 it may
1
Acts of New Zealand (No. 8 of 1906) and New South Wales (No. 15
of 1905) were not reserved, and contained no saving of the prerogative.
The New Zealand Act No. 15 of 1910 regarding indeterminate sentences
expressly saves the royal prerogative.
' Lord Norton, Nineteenth Century, July 1879, p. 173. Canada Act
38 Viet. c. 11, s. 47; Rev. Stat., 1906, c. 139, s. 59.
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be added that the statute of 1844 1 gives to the Crown a.
paramount right to allow any appeal whatever from the
Supreme Court of Canada, though for some unknown reason
the right has not been asserted in recent discussions. A
Canadian Act of 1889 bars the appeal entirely in criminal
cases ; this was passed with the consent of the Cro»'ll, as in
such cases the Judicial Committee have no desire to interfere
with the decisions of the Supreme Court of a Dominion,
thoughtheAct is reallyultm vires as repugnant to the Imperial
Act 7 & 8 Vi~t. c. 69. There is, it may be added, a general
disinclination to legislate on such topics, and the Imperial
Government also does not desire such legislation ; in the
case of the Constitlltion of Natal, when the matter was
being discussed, the Committee of the Legislative Council
which had the Bill in hand proposed to give the Crown the
right of appointing a Governor instead of leaving it to the
prerogative, and the Imperial Government asked that this
should not be done, as the matter was more conveniently
dealt with by the exercise of the prerogative unhampered
by statutory enactments. So in South Australia in 1906,2
when it was proposed, at the instance of the Chief Justice, by
the Government to pass a Bill dealing with the powers of
the Lieutenant-Governor or Administrator, the Legislative
Council was unfavourable to the scheme on the ground that
it was a matter of the prerogative, in which it did not desire
to fetter the Crown. It is true that in that case the Bill
was very harmless, as it merely made it clear that there
were certain powers which a deputy Governor could exercise,
and which were considered of doubtful validity by the Chief
1 7 & 8 Viet. c. 69.
So the Victoria Supreme Court Act, 1890, attempts
vainly to increase the appealable limit to £1,000 as against £500 in the
Order in Council of 1860, but the Court disregards the Act.
2 South Australia Legislative Counc·il, 1906, Sess. 2, p. 141 ; House of
Assembly Debates, 1906, Sess.l, pp. 191 seq. A Governor cannot appoint
a deputy without express authority; see Forsyth, Cases and Opinions
on Constitutional Law, pp. 79, 80. · In Canada the Governor-General has
sta,tutory authority to appoint Administrators vice the LieutenantGovernors, and in some provinces the latter have by Provincial Acts power
to appoint deputies for definite ends.
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Justice when exerciRed only in virtue of a deputation given
by the Governor under the letters patent, but it hampered
somewhat the freedom of the Crown to appoint a deputy.
An amended Bill was reserved in 1910 and assented to.
Acts suitable for reservation are those which purport to
confer upon public bodies in the, Colonies the title ' Chartered '. This is a privilege of the Crown, and should not be
conferred by a Colonial Legislature unless it is desired
deliberately to render nugatory the n;>yal prerogative. Thus,
an Ontario Act (c. 42) of 1908 was ultimately ~isallowed by
the Dominion Government, because not only did it create a
chartered Roeiety of accountants, but forbade the use by
perRons not memherf'l of it in the pfovinces of the name
'Chartered Accountant'. The Act was re-enacted in 1910
(c. 7\i), disallowed, and re-enacted in 1911 (c. 48) by the
Provincial.Legislature. In Newfoundland a similar Act was
amended at the request of the Imperial Government. 1 There
is, of course, no great principle at stake in such cases ; it is
merely a matter of good feeling and courtesy not to legislate
so as to usurp n prerogative of the Crown; there is no objection to the Legislature doing what it likes in substance, but
the same motive which induces the Imperial Parliament not
to confer by Imperial legislation the title ' Chartered' would
seem to opernte. Or a,gain the title 'Roya,l' should only be
conferred by com<ent of the Crown in any case where the
term could seem to indicate royal patronage and support,
though the rule has often been, unintentionally no doubt,
violated. 0£ recent years, however, the Canadian Government have strictly refused to consent to pass Acts incorporating companies and other bodies under such a title
unless the royal permission has first been obtained ; this
was done in 1910 in the case of the incorporation of the
Hoyal Guardians of Canada, and this is clearly the only
correct principle. 2 Similarly, no institution in the Colonies
should call itself ' Royal ' without express permission from
the Crown, and this permission given by one sovereign
1

2

6 Edw. VII. c. 29. See also Provincial LegislaHon, 1904-6, p. 159.
See 9& lOEdw. VII. c. 158; OanadianAnnualReview, 1910, pp. ll8, 119.
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is valid throughout, not being affected by the demise
of the Crown. The rule is, of course, rigidly adhered
to in the case of military corps in the Dominions; for them
to adopt the title ' Royal' without consent would be most
improper-that it would be legal under an Act is of course
obvious, and even if made by executive action it cannot be
said that there is any means of preventing it in law-and in
addition the title would lose all its value as a mark of distinction unless it were derived from the throne and through
the personal approval of the Crown. So, too, no institution
should, with;ut the royal sanction, assume any name signifying the connexion with the reigning monarch, such as
King George Hospitltl.
There also may be mentioned the case of reduction of the
salary of the Governor ; in the Australian States all such
Acts still require reservation under the Act of 1907 1 as under
the Act of 1842,2 but this is not normally the. case in law.
The Canadian Parliament in 1868, 3 in a fit of economy,
:reduced the salary of the Governor-General, which was fixed
at £10,000, with power to the Parliament to alter, to £6,500
a year, a remarkable figure at that time, when the great
Austra!ian colonies gave salaries of £10,000 a year. But the
Act was reserved and never assented to, the Secretary of
State pointing out that the reduction would reduce the
position of the Governor-General to that of a third-class
governorship. The various Acts which since federation have
been passed to reduce the salaries of the Governors of the
states have been reserved and assented to in due course, for
the Imperial Government will not refuse to accept a decision
to reduce the salary if it is deliberately desired by a Dominion
or state. The result of a diminished salary is diminished
entertaining on the one hand, and a diminished status of the
' 7 Edw. VII. c. 7.
• 5 & 6 Viet. c. 76, s. 31 ; 13 & 14 Viet. c. 59, s. 18.
3
Canada Sess. Pap., 1869, No. 73. The Canadian Parliament in 1.869
fixed ,the salary at £10,000 of its own authority, and the Act (32 & 33 Viet..
c. 74) was assented to after reservation on August 7, 1869. Eec Rev. 8tat.,
1906, c. 3, s. 4.
1279'2
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Governor on the other, and if a state or Dominion desires
these results-which need not really affect efficiency of gu bernatorial control, for a young man may take the office as a
stopping-stone to greater things-there can be no real ground
of objection. In the case of the Australian states it has been
thought from time to time in the state that a reduction of •
salary will result in the Imperial Government assenting to
tho desire to soc local men appointed to the posts, but that
is another matter, and, aR pointed out by Lord Crewe to
the Premier of South Australia, it could only be adopted
as part of a deliberate policy, which, as the • Secretary of
State clearly indicated, would mean the reduction of the
Rtates to the position of the Canadian Provinces, which in
theory is that of subjection to the central Government. In
the case of Natal, tho Imperial Government insisted in 1892
on. the salary for the first Governor under responsible government being fixed at £4,000 to begin with instead of the
£3,000 proposed by the Committee of the Legislative Council
which drafted the Act for responsible government.
§ 5. BILLS AFFECTING ABSENTEES
The intervention of the Imperial Government in cases
affeeting tho rights of persons not resident in the Dominion
in which logiRhttion is passed is reduced to the narrowest
limits, a.nd only Bills of a very extraordinary character could
po;;;sibly be dealt with on this ground; it is, of course, open to
the Imperial Government to preRs for fair treatment of such
persons, and it has done so whenever the case seemed to
require it, but tho right of representation in such cases is not
more than could be used to a friendly foreign power, as it
is not contemplated to enforce the power of disallowance.
A good example of the principles which have animated the
Imperial Government in this regard, and of its freedom from
the desire usually imputed to it to interfere in the affairs
of the Dominions, is seen in its action with regard to the
Act passed by Canada in 1874 to regulate the construction
and maintenance of marine electric cables. This Act was
reserved by the Governor-General for the signification of

~

CHAP. I]

PRINCIPLES OF IMPERIAL CON'rROL

1027

the royal pleasure. The Anglo-American Company had
opposed its passing in the Senate; their objections had
been overruled, but the Act was reserved because the Privy
Council of the Dominion thought that it might be held to fall
under the charge of prejudicing the rights of Her Majesty's
"subjects not resident in the Dominion. The Canadian
Government, however, asked that tho royal sanction might
be given at an early date, the company on its part petitioned
the Imperial Government for its being refused the royal
assent, and on October 29, 1874, the Secretary of State
intimated tha,t he had not felt entitled to take the respomlibility of deciding what steps should be taken with regard to
the measure; then Jw continued: 'it seems to me to be
clearly within the competency of the Dominion Government
and Parliament to legislate ' on the matter in question, as it
was one ' involving no points in respect of which it wo11ld
appear necessary that Imperial interests should be guarded,
or the relations of the Dominion with other colonial or foreign
governments controlled'. 'It is obvious,' he added, 'that
i£ the intervention of Her Majesty's Government were
liable to be invoked whenever Canadian legislation on local
questions affects or is alleged to affect the property o£ absent
persons, the measure of self-government conceded to the
Dominion might be reduced within very narrow limits. It
is to the Dominion Government and Legislature that persons
concerned in the legislation of Canada on domestic subjects
and its results must have recourse, and this Government
cannot attempt to decide upon the details of such legislation
without incurring those complications which are consequent
upon a confusion of authority.' No action was taken on
the Bill, and in the next session a new Bill was brought in
in which the rights of tho parties interested were more carefully adj.usted than in the previous Act, and this Act, after
modification in both Houses, was passed into law and receiv,ed the royal assent from the Governor-General.l The
1 Canada Sess. Pap., 1875, No. 20.
This correspondence and all other
relating to disallowance or reservation of Dominion Acts is reprinted in
Provincial Legislation; 1867-95, See also below, p. 1044.
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same principle is illustrated very neatly by a very recent
case. In 1908 1 the Parliament of New South Wales passed
an Act, which was intended to confirm a previous Act by
which it had been intended to lay down certain steps to
diRpose finally of the question of various land licences
granted by the Minister of Lands, who had been found to
have been guilty of serious misbehaviour in regard to this
question. It was provided in tho original measure that
the vnrious eases of grants made by hirn should be carefully
eonsiclcrcd and dispoRed of by a committee appointed for that
purpoRe. '!'his was clone, but the parties who ,_1ad acquired
land from the Minister, either directly or indirectly, were in
some eases aggrieved by the decisions,.and took advantage
of a flaw in the Act of bringing the matter into the Courts ;
the Government then introduced a Bill to confirm the
decisions arrived at under the previous Act, and this Bill
was assented to by the Governor, though there were addressed
to him and the Imperial Government, various petitions
alleging that the decision was unfair, and that it affected
injuriously holders of land who lived in the United Kingdom.
But the petitioners were not granted the relief they
craved, and indeed it would be impossible to assent to
the doctrine that an Act should properly be interfered
with by the ImperiaJ Government because it affected
ahsentee:-1. Thus the Land Tax Acts of the Commonwealth
Nos. 21 and 22 of 1910 2 are deliberately intended to affect
such absentee owners, on the very ground which has been
adopted in New Zealand as a fixed principle that owners
of land in the Dominion who are not resident there, and
do not allow the country to benefit by the expenditure there
of the revenues it produces, should pay an extra contribution to the state revenues.
Of course there are exceptions to the rule ; for example,
1

See Times, June 27 and July 3, 1908, for an attack on the Colonial Act
1:1nd for the reply of the Agent-General; Acts No. 42 of 1906; 4 of 1908.
2
A request that the Governor-General be instructed to reserve was
declined, i1nd petitions for dis::Lllow::Lnce rejected. Its validity has been
upheld by the High Court in Osborne v. The Commonwealth.
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a Tasmanian Act of 1908 was reserved and has not been
assented to, which contained certain provisions as to foreign
companies (any company not incorporated in the island
itself is technically in Company Acts a foreign company)
which seemed to render there being danger of unfavourable
treatment of such companies. The measure was introduced
by a private member, and the Government at.:q uicsced in
the failure of the Bill to receive tho royal assent. On the
other hand, in 1896, after a correspondence with the Tasmanian Government, an Act affecting such companies and
allowing special privileges in certain oases to local creditors
was allowed to take effect.l
In another set of ~ases the Imperial control has not been
exercised, but an arrangement has been suggested for
minimizing hardship. Thus, for example, the Finance Act
of 1894 provides for a reduction of duty in the case of assets
situated in a Colony if duty has been paid there on death,
provided that the Colony adopts the same rule with regard
to the United Kingdom, or it does not charge any duty upon
assets there at all. This arrangement is applied by Order in
Council whenever a Colony decides to make an arrangement,
and has been so applied to the Australian States except
Queensland, the Canadian Provinces, and New Zealand. But
of late the arrangement by which the Orders in Council have
been made have been neglected by several Colonies, including
New Zealand and Quebec, and the Imperial Government
will have either to modify the position by revoking the
Orders in Council or to abandon any attempt at enforcing the
provisions for reciprocity. 2 Already an order issued in respect
of the Cape has had to be rescinded. But even in these
cases there has been no question of disallowance, nor in the
case of the Transvaal death duties under the Act No. 28 of
1

See Clark, Australian Constitutional Law, pp. 321 seq.; 59 Viet. No. 17.
Tasmania in 1909 (No. 8) amended its legislation to accord with the
Imperial conditions, Ontario in 1910 (c. 6), and Manitoba in 19ll (c. 60).
In the provinces of Canada no Act can legally affect property outside the
province, even if the owner is domiciled inside; sec Woodruffv. Attorney·
General fur Ontario [1908] A. C. 508, and cf. Lovitt v. Rex, 43 S. C. R. 106.
2
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1909, though these death duties evade in toto the provisions
of private international law by requiring a duty to be paid
in respect of shares of companies whose head-quarters and
registration are in England, H they are companies dealing
with mines in the Transvaal, by assimilating such shares to
the land of the Transvaal.l Thus on a death in England of
an owner of such shares the Transvaal Government insists on
payment of a death duty, an extraordinary provision, and one
which it would be difficult to enforce in England but for the
fact that it can be made binding in effect on the companies
by requiring them to pay it if the owner's representatives
do not, so that the companies will n~t register a transfer
without payment being made, and the cost of completing
such a transfer, if indeed possible-for the law can require all
transfers to he ma,de locnlly-would be prohibitive. That
such a law should be allowed to stand is a good example of the
manner in which difficulties nrising from the exercise of very
strained powers by the Colonial Governments are avoided
by the Imperial Government deciding to allow the legislation
to stand subject to the posi:\ibility of the success of private
representations having a good effect.
§ 6. BILLS 'Ultrct vires
Allied i,o this topic is that of the interference with legislation obviow-:Jy '!.dtm v·i·re8 such <1S if-J from time to time passed
by the Dominion Governments. 'l'hc rule in these cases
seems clearly to be that a law which is ultra vires as a whole
had better be disallowed, but not one which is only so in
part. Thus in 1862, an Act of 1861 of the United Province
of Canada was disallowed because it purported to empower
magistrates to deal in Canada with offences committed in
New Brunswick, for which purpose, in the opinion of the
Imperial Government, Imperial legislation was required, or
an arrangement in the nature of an extradition agreement
between the two Colonies to be carried out by provincial
legislation. 2 This latter course was adopted by the South
1

2

See Parl. Pap., Cd. 5135, pp. 105 seq. ; 5746-1, pp. 267-9.
Canada Legislative Assembly Joumals, 1862, p. 101.
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African Colonies in 1905. In 1869, on the other hand,
the Imperial Government merely pointed out that certain
sections of an Act contained a provision ultra vi,res as tending
to affix a criminal character to acts done on the high seas, 1
and in the next year the Act was amended accordingly to
obviate this error. 2 An Act of 1873 which purported to give
power to the committees of the House of Commons and the
Senate to examine in certain cases witnesses on oath was
disallowed on the ground that it was repugnant to the
provisions q,f the British North Arner-ica Act regarding the
p;rivileges of the Parliament of Canada, 3 but an Imperial Act
of 1875 (c. 38) secured the grant of further powers, and validated ex post facto •an Act of 1868 (c. 24) which had been
assented to, but was certainly invalid, as it gave the Senate
the power of administering oaths to the witnesses at the bar,
a power not enjoyed in 1867 by the House of Commons of
the United Kingdom. The Oaths Act was accordingly reenacted and assented to in 1876. 4 In 1872 a Canada Copyright Bill 5 was not allowed to take effect as it was ultra
vires in view of Imperial legislation, and so the Act of 1889
(C. 29) never became effective. 6 On the other hand the Act
of 1875 was validated by an Imperial Act.7
Canada Sess. Pap., 1870, No. 39.
' 33 Viet. c. 2o.
Canada House of Commons Journals, October 23, 1873; Sess. Pap,,
1876, No. 45; Imperial Act 38 & 39 Viet. c. 38; Parl. Pap., 0. 83.
5
• 39 Viet. c. 7.
Provincial Legislation, 1867-95, pp. ll-3.
7
6
Ibid., pp. 30 seq.
See 38 Viet. c. 88 and 38 & 39 Viet. c. 53.
1

3

CHAPTER II

~~MPEHJAL CONTHOL OVER THE IN'l'ERNAL
AF1TAli~S

01!' THE DOMINIONS

IN matter~::\ really affecting only internal affaoirs there has
been ;1, complete change in system since the grant of
:-:pon:-;iblc government. As <1 return presented to the House
of Common~::~ in 1864 1 shows, before tho ~oming into effect of
rc~::~pon~::~ible government there wore repeated cases of dis<tllowa,nce on such grounds as that the legislation suggested
did not commend itself to the wisdom of the Imperial Government. Thus all efforts by Prince Edward Island to dispose
of its land question were for years unavailing, and the
matter only became arranged by a grant from the Dominion
on federation. In the case of the United Province of Canada
in 184:~ the Governor reserved, despite the protest of ministers
who re:-;igncd in consequence, a Secret Societies Bill, and in
due course tho Imperial Government intimated that it would
not ho allowcd. 2 In 1846 the Imperial Government disallowed a Bill which allowed the attachment of an officer's
S<\lary on the ground tha,t no such measure was in force in the
United Kingdom and they did not approve the policy of it. 3
In 1849 an Act for the incorporation of the town of Bytown,
passed in 1847, was disallowed, though another Act passed
in 1849 was assented to. 4 In 1858 the Governor of New
South Wales assented to a Bill to impose an assessment on
runs and to increase the rent of leased lands, one of his law
officers, the Solicitor-General, thinking that it was legal,
while the other thought that it was not legal. The Secretary

:e-

' Part. Pap., H. C. 529, 1864.

2

3

Canada Legislative Assembly Journals, 1846, p. 43.
' Ibid., 1850, p. 7.

•

Ibid., p. 27.
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of State approved his having assented, considering that the
Act was of doubtful legality which could best be tested in
the Courts; if it was held to be illegal it would be disallowed
if the period available had not by the time run out. In
that case the ground of illegality was repugnance to previous
Imperial Acts dealing with land legislation in the Australian
Colonies. 1
The case of Prince Edward Island is of some interest, for
the questions there presented some analogies to those which
have caused.so much trouble in Ireland. The province was
burdened by a mce of absentee landlords, the tenants were
unable to pay the rents, and the Colony was in a wretched
condition of lack of progress and of all prospect of advancement. It passed, therefore, an Act (No. 814) in 1851 which
was intended to fix in currency the payments for land which
as fixed in sterling had become beyond the ability of the
tenants to pay, but the Act was disallowed as an interference
. with property, though passed unanimously by the Legislature
of the island in the Lower House. 2 Then in 1855 they passed
two Acts (Nos. 913 and 915), one to impose a rate upon
the proprietors for the purpose nominally of paying for the
military protection of the island on the withdrawal of the
forces, and another to secure compensation to tenants for
improvements in the lands of the island. Both were refused the royal assept; Sir George Grey wrote 3 : 'The
Lieutenant-Governor and Legislature of Prince Edward
Island must remember that, although responsible government has been established in that island, responsible
government exists also in Great Britain ; a.nd Her Majesty's
Government cannot take upon themselves the responsibility
of advising the Crown to give its assent to Colonial Acts
which are at variance with the principles of justice and
invade those rights of property which are the foundation
of social organization; and I have to observe that former
Governments have on various occasions been obliged, with
reference to Acts passed in Prince Edward Island, to uphold
1

New South Wales Legi8lative As..,.ernbly Votes, 1859-60, iii. 911.
• Ibid., p. 4:2.

" Parl. Pap., H, C. 529, 1864, p. 41.
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those principles and to protect those rights by pursuing a
course similar to that which Her Majesty's present advisers
deem it their duty to pursue.' The former Act was condemned as being an Act passed by a majority to throw the
burden of taxation on an unrepresented minority, while the
latter Act gave the proprietors the option of making over
to the tenant the land itself or of making over a sum which
would go beyond the value of the land. In 1858. another
Act (No. {)97) was refused sanction, viz. one to resume the
fishery reserves, certain land along the shore, t~ the. Crown,
although they had .for years been treated as private property, and to transfer them in fact to the tenants. Sir
Edward Lytton urged the Legislature to abandon these
attempts to settle the question, and to put forward a practicable scheme. 1 But although a commission was appointed
to consider the question, and two Bills (Nos. 1105 and 1106)
were passed in 1862 to give effect to their recommendations,
the two Bills failed to become law, as the Imperial Government.
regarded them as merely new efforts to deprive the owners,
without adequate compensation, o.f their holdings of land.
The provisions of the 'renants Compensation Bill were reenacted in 1871 2 and again disa,llowed, but in 1872 3 it was
re-enacted <tnd then returned for consideration with certain
suggested ftmendments ; these amendments were accepted,
a,nd then the Act was permitted to come into operation. 4
In 1863 an Act (No. 1 136) of the province to incorporate
the Grand Orange Lodge of the island was disallowed, the
Secretary o.f State writing : - r;
I deeply regret that the Legislature of Prince Edward
Island should have given its sanction to a class of institutions
which all experience has shown to be calculated, if not actually
intended, to embitter religious and political differences, and
which thus must be detrimental to the best interest of any
' Parl. Pap., H.C. 529, 1864, p. 43.
34 Viet. c. 9; see Parl. Pap., C. 1351, pp. 1-11.
3
35 & 36 Viet. c. 10; Parl. Pap., C. 1351, pp. 11-38.
• 36 Viet. c. 24. For subsequent legislation sec Parl. Pap., C. 1351,
1487, 27g5; Provincial Legislation, 1867-95, pp. 1151, 1164.
5
Parl. Pap., H. C. 529, 1864, p. 46.
2
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Colony in which they exist. Holding these views regarding
the measure, I have felt it impossible to advise Her Majesty
the Queen to signify her royal approbation of it, without
which I am glad to observe that it will not take effect.
In 1861 an Act to incorporate the Roman Catholic Bishop
of Charlottetown was refused assent, but it was allowed in
the following year (25 Viet. c. 16}.1
Newfoundland has not been very happy in her domestic
legislation. In 1858 2 an Act to provide for the liquidation
of the debt 1ncurred in connexion with streetfl in St. John's
was disallowed, and in 1859 an Act to provide for the
payment of the ow:g.er's assessment, to be levied under the
pl'ovisions of an Act to incorporate the General Water Company, was disallowed; in 1865 an Act to continue the power
of banishment was disallowed, this being in contravention of
the principle that criminaJs should not be turned loofle on
foreign communities, as asserted later in the case of the
· Australian bushranger Gardiner. 3 In 1890 an Act respecting
the municipality of St. John's was disallowed, all these being
cases of disallowance on grounds of the unsound policy of
the proposals made by the Legislature. To three Acts of
1895, cc. 7, 11, and 12, dealing with loan transactions, warehouse receipts, and elections, the royal assent was not signified
as a mark of disapproval of their provisions, but no disallowance took place. But in regard to an Act (c. 28) of 1897
which was reserved, the royal assent was withheld, as the Act
was little more than a means of misusing the public finances
in the interests of a political party.
In Victoria an Act of 1860 was reserved; it purported to
abolish the pensions awarded to officers removed on political
grounds, and for that reason the royal assent was withheld,
but it was given to an amended measure passed in 1864. 4 In
1862 another reserved Bill to grant a preferential lien on
growing crops without delivery was not assented to, as being
too far advanced for the Imperial ideas at the time; it
1
Parl. Pap., H. C. 196, 1894, p. 7.
' Ibid., p. 8.
4
• Parl. Pap., C. 1202.
Part. Pap., H. U. 196, 1894, pp. 8 9
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became law in 1876 in much the same form. 1 In Queensland
an Act of 1860 regarding the Supreme Court was not assented
to and never became law, and in 1881 a curious Bill against
the introduction of foreign criminals which was reserved
never received the royal assent. Another Bill in 1879 for
the apprehension in Queensland of criminals which had come
from other states was never assented to, but the principle was
enforced by the passing of the Imperial Fugitive Offenders
Act, 1881, part ii of which made provision for the case of
uontiguous colonie8 like those in Australia, aml which was
·~ppliod to AutJtmlia, rendering the pa,ssing of local Acts
uBncecs8ttry. 2 In South Au8tralia there was disallowed an
Aet of 18ti4 which Wa8 intended to make more stringent
provisions against tho introduction of convicted felons and
other persons sentenced to transportatio.n, a measure directed
against any possible attempt of the Home Government to
introduce such persons into the Colony, which was very
proud of its free origln. 3 In Tasmania an Act to abolish the
grant of state aid to religion was also refused assent in 1859,
but a, Himihtr Act (No. iW) was pasr:Jed in 1868 and assented
to. A Bill of 1861 affecting tho salary of the Governor then
in office was not aHsented to, and an Act regarding prisoners
was disallowed in 18G3. In 1867 a Bill to reduce the salary
of the next Governor of Tasnmnia failed to receive the royal
tt8sent, but in 187:~ the Bill became law, and subsequent
legislation was p<tH:::ccl in 1888. 1'he Bill of 1867 was reomwtcd next year, only ag<tin to fail to receive the royal
asscnt. 4 In Western Australia an Act (No. 39) regarding
patents passed in 1900 was not assented to as the matter
was becoming shortly one for the Federal Government to
consider in its whole aspcct. 5
In New Zealand there was a refusal of assent to a Railway
Bill in 1861, and in 1863 to a Bill to enable the Provincial
Legislatures to acquire land compulsorily. Then there were
not assented to a Bill of 1'867 to reduce the salary of the
1

Pari. Pap., H. C. 196, 1894, pp. 8, 9.
" Ibid., p. 9.
a Ibid., pp. 9, 10.
" Part. Pap., H. C. 184, 1906, p. 5.
• Ibid., p. 10.
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Governor, and in 1883 a Bill to allow of the federation with
New Zealand of any island in the Pacific of which the
constituted authority made proposals to that effect to the
Government of New Zealand. The proposal was clearly far
too ambitious a one, and in any case the matter was one to
be dealt with by the Imperial Government and not by a
local Act.1 In 1900 the Bill (No. 7 3) to establish an ensign
for New Zealand was reserved and not assented to, hcing
replaced by a later Act. New Ze::tla,nd is the only Dominion
which has a distinctive flag for shore purposes aR well as
at sea, under the Merchant Shipping Act, 1894. 2
The relations of the Imperial Government to the Dominions
in money matters httve several times been discussed. The
view that in any sense the Imperial Government is responsible
for the finances of a self-governing colony because the
Governor assents to Acts and they axe not disallowed by
the Imperial Government 3 has been strenuously and
correctly denied by the Secretary of State. The matter
came to an issue in 1895, when the distress in Newfoundland
in consequence of the failure of the Commercial Bank caused
the Government, through their special commissioner, Sir F.
Evans, to ask that the Imperial Government should guarantee
the sum of £20,000 a year for twenty-five years as interest
on bonds which they proposed to issue ; the Imperial
Government declined to do so, as it was a necessary consequence of the fact that Newfoundland had responsible
government that it should not look for Imperial assistance
in any financial matters: but they were ready, as the distress
was so great, to send out a special commissioner who would
inquire into matters and relieve actual cases of distress.
The Colonial Government then asked that a loan might be
made to enable the savings-bank, which was embarrassed
by the failure of the banks, to meet the loans of depositors,
1

Parl. Pap., H. C. 196, 1894, p. 11.
Parl. Pap.• H. C. 184, 1906, p. 4; Canadian Annual Review, 1910,
pp. 261, 358; below, pp. 1314, 1315.
3
New Zealand Parl. Pap., 1873-4, A. 2, No. 25; cf. Colom:az Stock
Act, 1877.
2

1038 ADMINISTR.ATION AND I ..EGISLATION

[PART

v

but that also was refused on the same grounds as before.
Then Sir H. Murray was sent out, and £5,000 was advanced
to meet the immediate needs of tho people, and later on
£15,000 was placed at his disposal.l
Sir H. Murray was subsequently appointed Governor of
the Colony, and on February 22, 1898, he telegraphed for
instructions with regard to the sale of the Government
railway in the Colony. 2 He was asked in reply for details,
and on February 28 he sent the details by telegram, and
a further message urging that the Secretary of State should
give him instructions as to whether he should sign the proposed contract for the sale of the line or not. 'rhe AngloAmerican Telegraph Company telegraphed on March 2 to
the Secretary of State protesting against any contract which
would interfere with their exclusive rights to build and
work telegraph lines and land cables in the island. On the
other hand, the Government urged that the contract would
provide work for thousands of men urgently needing it, and
afford a sum of money to pay off debenture bonds which
was required at once. They argued that the assent to the
contract should at once be given, allowing the matter of
further consideration to proceed when the Act was sent home.
Mr. Chamberlain replied on March 2 3 that the future of the
Colony would be placed by tho contract entirely in the
hands of the contractor, that the essence of the transaction
Roomed to be the sale of a million and a quarter acres for
a million dollars, and the additional annual charge of 170,000
dollars was a serious thing in conjunction with the deprivation
of all its assets for a Colony so heavily burdened already.
lie added:-' You should point out those considerations to
your ministers, but, as entire responsibility rests with them,
you would not be constitutionally justified in refusing if they
ask for your signature. In that case it will be necessary to
reserve and safeguard specifically all rights of the AngloAmerican Company under Act No.2 of 1854.' The Governor
was asked by the Company and by the Opposition to reserve
1

2

Parl. Pap., H. C. 104, 1895 ; 0. 7686.
Parl. Pap., C. 8867, p. 1.

• Ibid., p. 3.

f
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the Bill, as it affected the interests of persons not resident in
the Colony. In replying to his request for instructions on
March 7, the Secretary of State was not prepared to direct
reservation, as the matter was one for which the Government
of Newfoundland must be responsible. He desired, however,
that the rights of the Company should be properly safeguarded ; if this were not done, the Governor should not
assent 1 until a second Bill had been passed. The Legislature
at once passed a Bill to safeguard alJ the rights of the
Company. In reply to his telegram announcing this the
Governor was authorized to assent to the Bill, which he
accordingly did. Mr. Chamberlain followed up this telegram
with a dispatch of March 23, 1898, in which he wrote as
follows:- 2
In my telegram of the 2nd instant I informed you that if
your Ministers, after fully considering the objections urged
to the proposed contract with Mr. R. G. Reid for the sale
and operation of the Government railways and other purposes, still pressed for your signature to that instrument,
you would not be constitutionally justified in refusing to
follow their advice, as the responsibility for the measure
rested entirely with them.
2. Whatever views I may hold as to the propriety of the
contract, it is essentially a question of local finance, and as
Her Majesty's Government have no responsibility for the
finances of self-governing colonies, it would be improper for
them to interfere in such a case unless Imperial interests were
directly involved.
On these constitutional grounds I was unable to advise
you to withhold your assent to the Bill confirming the
contract.
3. I have now received your dispatches as noted in the
margin, giving full information as to the terms of the contract,
and the grounds upon which your Government have supported it, as well as the reasons for which it was opposed by
the Leader and some members of the Opposition.
4. I do not propose to enter upon a discussion of the details
of the contract, or of the various arguments for and against
it, but I cannot refrain from expressing my views as to the
1
Not to reserve, which cannot probably be done in Newfoundland, but
merely to delay assent, as a Governor can legally do. See p. 1016, n. l.
2
Parl. Pap., C. 8867, p. 23.
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seriouR conRequencoR which may roRult from this extraordinary moaRure.
5. Under thiR contract and the earlier one of 1893 for the
construction of the railway, practically all the Crown Lands
of any value become, with full rights to all minerals, the
freehold property of a single individual, the whole of the
railways are transferred to him, the telegraphs, the postal
service, and the local sea communications, as well as the
property in tho dock at St. John's. Such an abdication by
a, Government of some of its most important functions is
without para1lel.
G. The Colony iR divested for ever of any co:ptrol over or
power of influencing its own development, and of any
direct interest in or direct benefit from that development.
It will not even have the guarantee fcv: efficiency and improvement afforded by competition, which would tend to
minimize the danger of le~:wing such RerviooR in the hands of
private individuals.
7. Of the energy and capacity and character of Mr. Reid,
in whose hands the future of the Colony is thus placed, both
yourself and your predecessor have always spoken in the
highest tormH, and his interests in tho Colony are already so
enormous, t.lmt he has every motive to work for and to
stimulate its development, but he is already, I believe,~
advanced in years, and though the contract requires that
he shall not as::;ign or sub-let it to any person or corporation
without tho consent of the Government, the risk of its
passing into tho handR of pcn:m1H leHR capable and possessing
less interest in the development of tho Colony is by no means
remote.
8. All this haH been fully pointed out to your Ministers
and the Legislature, and I can only conclude that they have
satisfied themselves that tho danger and evils resulting from
the corruption which, according to the statement of the
Receiver-General, has attended the a"dministration of these
services by the Government, are more serious than any evils
that can result from those services being transferred unreservedly to the hands of a private individual or corporation;
and that, in fact, they consider that it is beyond the means
and capacity of the Colony' to provide for the honest and
efficient maintenance of these services, and that they must
therefore be got rid of at whatever cost.
9. That they have acted thus in what they believe to be
the best interest!::l of the Colony I have no reason to doubt,
but whether or not it is the case, a.s they allege, that the
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intolerable burden of the public debt, and the position in
which the Colony was left by the contract of 1893, rendered
this sacrifice inevitable, the fact that the Colony, after
more than forty years of self-government, should have to
resort to such a step is greatly to be regretted.
10. I have to request that in communicating this dispatch
to your Ministers you will inform them that it is my" wish
that it may be published in the Gazette.
Mr. Chamberlain also sent a dispatch to the Govemor on
_ March 30, as follows:I have th~ honour to acknowledge the receipt of your
dispatch of March 6, forwarding a Memorial from the Newfoundland agents of the Anglo-American Telegraph Company
protesting against tl!e Railway Contract Act.
I shall be glad if you will inform the Memorialists that
I have carefully considered their representations, but that
I am unable to comply with their prayer, and that the
rights of the Company appear to be sufficiently safeguarded
by the Supplementary Act which has been passed.
The passing of this Act was followed by the suggestion
by the Government that negotiations should be opened
with the Imperial Government for a grant of a royal commission with the end of obtaining financial aid from that
Government.! To this proposal the Imperial Government
firmly demurred, pointing out that, since the idea of assistance
had been mooted in 1890-1, circumstances had changed: the
idea then was to provide means for the Government building
a railway, now the raHway had been built, and most of the
assets of the Colony had been alienated without consulting
the Imperial Government, which could not for a moment
consider the grant of financial assistance to a self-governing
colony, and would not therefore appoint a royal commission. 2
The opponents of the contract were by no means content
with the situation, and insisted on petitioning the Secretary
of State for the disallowance of the measure, and asked that
Sir H. Murray, who had resigned his office, should be requested
to remain as Governor. They protested that the contract
Parl. Pap., C. 8867, p. 33.
' A commission was sent in 1899, but to report on the French rights,
not as to financial aid.
1
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St. John's criticizing the terms of the contract from a legal
point of view.
3. Sir Francis Evans also, as representative in this country
of the Citizens' Committee of St. John's, and on behalf of the
holders in this country of Newfoundland Government Bonds,
has addressed to me two letters on the subject of the contract, copies of which and of my reply are enclosed.
4. I have not yet, as you are aware, been furnished with
an authenticated copy of the Act, and am not, therefore, in
a position to advise Her Majesty in regard to it, and as
I have not been furnished with the report of your Ministers on
the statements and charges contained in the petitions and
other documents forwarded to me, it would be more in
accordance with the usual practice for me to defer dealing
with the Petition antil they have had an opportunity of
replying to the allegations of the opponents of the Act.
5. As, however, most of the points raised have been fully
discussed in the minute of Council of the 30th of Aprillast, 1
and as the main facts are already before me, it does not
appear to me desirable, in the present position of affairs in
the Colony, to delay my reply to the memorial.
6. The step, which I am urged to take, is one for which
there is no precedent in the history of colonial administration. The measure the disallowance of which is sought is
not only one of purely local concern, but one the provisions
of which are almost exclusively of a financial and administrative character.
7. The right to complete and unfettered control over
financial policy and arrangements is essential to self-government, and has been invariably acknowledged and respected
by Her Majesty's Government and jealously guarded by the
Colonies. The Colonial Government and Legislature are
solely responsible for the management of its finances to the
people of the Colony, and unless Imperial interests of grave
importance were imperilled, the intervention of Her Majesty's
Government in such matters would be an unwarrantable
intrusion and a breach of the Charter of the Colony.
8. It is nowhere alleged that the interests of any other
part of the Empire are involved, or that the Ac:t is in
any way repugnant to Imperial legislation. It is asserted,
indeed, that the Contract disposes of assets of the Colony
over which its creditors in this country have an equitable,
if not a legal, claim, but, apart from the fact that the assets
in question are mainly potential, and that the security for
1

Parl. Pap., C. 8867, pp. 37 seq.
Ii2
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the Colonial debt is its general revenue, not any particular
property or assets, I cannot admit that the creditors of the
Colony have any right to claim the interference of Her
Majesty's Government in this matter. It is on the faith of
the Colonial Government and Legislature that they have
advanced their money, and it is to them that they must
appeal if they consider themselves damnified.
9. No doubt, if it was seriously alleged that the Act involved a breach of faith or a confiscation of the rights of
nbscnt persons, Her Majesty's Government would have to
oxnmine it carefully, and consider whether the discredit
which ~meh action on the part of a Colony wovld entail on
the rest of the Empire, rendered it necessary for them to
intervene. But no such charge is made, and if Her Majesty's
Government were to intervene whenev& the domestic legislation of a Colony was alleged to affect the rights of nonresidents, tho right of self-government would be restricted
to very narrow limits, and complications and confusion from
the division of authority must arise.
l 0. In so fnr as the demand for disallowance is based on
criticism of the policy nnd details of the Act, I have already
indicated that where no Imperial interests are involved, or
unless the measure was so radically vicious as to reflect
dit:wredit on the lTimpirc of which Newfoundland forms a
part, it would be improper for Her Majesty's Government
t,o intervene in what is essentially a matter of local finance,
tho policy of which. h; a matter for the Government and
Legislttture of the Colony.
ll. But it is alleged, as a further reason for intervention,
that though the subject was one of far-reaching consequence
to the future of the Colony, no allusion to the contract was
made in the speech from the Throne at the opening of the
session of the Legislature, and that when it was brought
before that body shortly after the beginning of the session,
it w~:ts pushed hurriedly through both Houses before knowledge of the matter could have reached the voters, and
without allowing due time for its consideration.
12. rl'hese charges have been dealt with by your Ministers
in the Minute of Council already referred to. They are
questions affecting the conduct of Ministers in the administration of business for which they are responsible to the
Legislature, and ifthe members of the Legislature have failed
to protect the interests and discharge the duties of their
position they will have to answer for their failure to their
constituents. 'l'he fact that the constituencies were not
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consulted on a measure of such importance might have
furnished a reason for its rejection by the Upper Chamber,
but would scarcely justify the Secretary of State in advising
its disallowance, even if it were admitted as a general
principle of constitutional government in Newfoundland
that the Legislature has no right to entertain any measure
of first importance without an immediate mandate from the
electors.
13. Nor is the fact that I have been urged to advise the
disallowance of the Act by petitions alleged to be signed by
more than half of the registered electors of the Colony one
which can be properly considered by Her Majesty's Government in this connexion. The Act was passed by the Assembly,
elected so recently as November, 1897, by an enormous
majority, only five •members out of a House of 36 voting
against it, and in the Legislative Council, as I gather from
the last paragraph of your dispatch of April 30,1 it was
received with practical unanimity, only one member having
spoken against it, and even he did not carry his opposition
so far as to record his vote against the measure.
14. It is not the duty of Her Majesty's Government to
attempt the task of deciding whether the action of the I"'egislature has been in accord with the opinion of the electorate.
Even a Governor, who is to some extent in touch with local
opinion, would be taking a serious step if, in response to
petitions such as have been addressed to me, and against
the advice of his Ministers, he refused to assent to a measure
of local concern which had been duly passed by the Legislature ; and if he failed to find other Ministers prepared to
assume responsibility for his action, and able to secure the
support of the Legislature, his position would become untenable. Any such step on the part of a Governor would
have to be taken entirely on his own motion. It is essential
that for every act of the Governor in local matters full
responsibility should attach to a Ministry amenable to the
Colonial Legislature.
15. In advising Her Majesty as to the exercise of her
prerogative of disallowance, the Secretary of State has to
consider the legislation submitted from a still more restricted
point of view than the Governor.
16. That prerogative is a safeguard for the protection of
those interests for which the Secretary of State is responsible
to Her Majesty and to the Imperial Parliament. 'l'o advise
its exercise in cases where only local interests are concerned
1

Parl. Pap., C. 8867, p. 37.
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24. While I am unable to advise Her Majesty to grant the
prayer of the petitions, this decision must not be understood
as an expression of opinion on the merits of the Contract, or
on the action of the Government and the Legislature in
connexion with it. My opinion on these points has already
been made known to the inhabitants of Newfoundland by
the publication of my dispatch of March 23, in which I commented on the extraordinary and unparalleled chara.cter
of the Contract, and the serious consequences which may
result from it.
25. My action has throughout been governed solely by
constitutiov-al principles, on which I am bound to act, and
I think it desirable that it should be made quite clear that,
in accepting the privilege of self-government, the Colony
has accepted the £vii responsibilities inseparable from that
privilege, and that if the machinery it has provided for the
work of legislation and administration has proved defective,
or the persons to whom it has entrusted its destinies have
failed to discharge their trust, they cannot look to Her
Majesty's Government to supplement or remedy these
defects, or to judge between them and their duly chosen
representatives.
26. I have to request that you will publish this dispatch
for the information of those who have signed the petitions.
There is perhaps no more striking proof of the freedom
given in local matters to the Colonies than the treatment
of the land question. In 1840 (3 & 4 Viet. c. 35) and 1847
(10 & 11 Viet. c. 71) the Canadian Parliament received
complete control of the lands which were situated in those
provinces, and the plan adopted in every case of the grant
of responsible government to the Maritime Provinces took
the form of a grant of full rights over the lands in exchange
for a civil list. In 1847 two Acts of Nova Scotia regarding
Crown lands failed to obtain the royal assent, but after an
Act of 1848 (c. 21) an Act of 1849 (c. l) was assented to, and
therefore the matter was disposed of. In 1851 (c. 3) the
control of lands in Prince Edward Island was surrendered
in exchange for a civil list. In 1852 an Imperial Act was
passed to make good the grants in these cases, as it had been
realized that the Crown in the United Kingdom had surrendered to the consolidated fund by the operation of the

1048 ADMINISTB.ATION AND LEGISLATION

[PART

v

Civil List. Acts (1 Will. IV. c. 25; 1 & 2 Viet.. c. 2) the funds
in question, and the Act. of 1852 (15 & 16 Viet. c. 39) recites
tho fact that grants had been made without authority, and
required the confirmation which it proceeds to give.
In 1852 the power to deal freely with land, subject only
to existing rights of the New Zealand Company, was given
to New Zealand, though only to the central Legislature,1 and
in 1856 an Act to confer on the provincial councils to enact
laws for regulating the sale, disposal, and occupation of the
waste lands of the Crown was disallowed. In 1855 2 the
land of the Australian Colonies was thrown open to the
administration of the Governments and Legislatures, though
the land in Western Australia was kept.under the Imperial
control, as that Colony was still without responsible government.3 In South Africa the Cape in 1872, and Natal in 1893
were in full possession of the Crown revenues which had
been accorded them with representative government. 4 In
the case of the Transvaal and the Orange River Colony, while
t,Jw general lnnd control was surrendered, a curious position
was left with rcgnrd to land settlement. Specinl provision
was felt to be necessary for t,he continuance for a period of
the power of the Governor over the lands which had been
occupied by settlers introduced originally more or less deliberately to aet as a counterpoise to the Boer population, and
who from various causes would have been likely to suffer
severely if left to a government merely careful of their legal
1

15 & 16 Viet. c. 72, ss. 72-8. S. 73 saved native rights, but was repealed
(under the authority of 25 & 26 Viet. c. 48) by The Native Lands .Act,
1873, s. 4. Cf. also Wallis v. Solicitor-General for New Zealand, [1903]
A. C. 173 ; and see 29 N. Z. L. R. 1123. For the other sections see Oon·
stitution and Government of New Zealand, p. 11. The surrender in New
Brunswick in 1837 (8 Will. IV. c. 1) is described by Hannay, New Brunswick, ii. 1 seq., and see 3 Cart. 20 seq.
2
18 & 19 Viet. c. 56. Cf. also Forsyth, Oases and Opinions on Oon·
stitutional Law, pp. 17 4-6.
3
It was given power by 53 & 54 Viet. c. 26, on the grant of responsible
government,
• In Natal a trust existed as regards native lands under royal letters
patent. It was made statutory by a Natal Act (No. 29) of 1910 just before
union. Legislation regarding native lands required reservation.
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rights. The following provision appears in the Transvaal
letters patent of December 6, 1906 :----,
LII. (1)-(a) There shall be established in the Colony on
the appointed day (as hereinafter defined) a Board, to be
called the Transvaal Land Settlement Board, for the purpose
of exercising and discharging, in respect of the lands hereinafter mentioned and the persons in occupation of them, the
rights and duties conferred and imposed upon the Government of the Colony or any Member thereof by any law of the
Colony or by any Agreement between such persons and the
Government.
(b) The Board shall be a Body Corporate, and shall
consist of three Members, resident in the Colony, one of whom
shall be Chairman .• The Chairman and Members of the said
Board shall be appointed by the Governor, and shall hold
office during his pleasure, and be paid such salaries as he
may determine.
If any vacancy arises on the Board, the Governor shall
appoint some other person residing in the Colony to fill such
vacancy.
(c) It shall be lawful for the Governor to appoint, at such
salaries as he may determine, such officers as may be necessary to assist the Board in carrying out the purposes for
which it is established, and to make rules and regulations(1) For the proper discharge by the Board and the aforesaid officers of the duties imposed on them;
(2) For the proceedings of the said Board;
(3) For the proper keeping of and auditing of the accounts
of the said Board.
(2)-(a) There shall, on the appointed day, be transferred,
without payment of transfer duty, stamp duty, or registration
charges in the Deeds Office of the Colony, to and in the name
of the Board and for the purposes aforesaid, such of Our
lands in the Colony as are on the appointed day held by
settlers on the conditions prescribed in the Ordinance of the
Colony intituled 'The Settlers' Ordinance, 1902 ', or by
settlers to whom advances have been made out of such
portion of the loan authorized under the Ordinance of the
Colony intituled the' Transvaal Guaranteed Loan Ordinance,
1903 ',as has been allocated to land settlement in the Colony.
(b) There shall further be transferred, on the appointed
day, to the Board for the aforesaid purposes, all movable
property vested in the Government of the Colony and used
in connexion with the said lands, and all rights and obliga-
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tionA acquired or incurred by the Government against or
towards the persons in occupation of the said lands and in
respect thereof.
(c) There shall further be transferred to the Board for the
said purposes, and more especially for the purposes of making
advances under the authority of the said Settlers' Ordinance
to the persons in occupation of the aforementioned lands, all
moneys paid to the said Government by such persons as
aforesaid in discharge of their obligations to it, and held by
it on the appointed day for or on account of land settlement,
and any balance of money appropriated by the Intercolonial
CouncH to the said Government out of the loan authorized
by the ''l'ransvaal Guaranteed Loan Ordinance, 1903 ', for
tho purposes of land settlement, together with such further
sums as may be approved by a Secret11ry of State, out of
moneys hereafter appropriated to the Government by the
said Council for land settlement purposes.
(:3) The said Board may, with the approval of the Governor,
exercise all the rights and discharge all the duties conferred
and imposed by law or agreement o.n the Government of tho
Colony, or any Member thereof, m respect of the aforementioned lands and the persons in occupation of them, and
may appropriate to such purposes and generally to tho cost of
carrying out this section any moneys paid to it after the
appointed dny by such persons as aforesaid in discharge of
any obligations incurred by them to the Government, as
well as any moneys transferred to it under subsection 2 (c)
of this section.
( 4)--( a) 'rho rightA, powcrR, and duties conferred and
imposed by this Reetion on the Board shall be determined on
the expiration of five years reckoned from the appointed
day; Provided alw11ys that it shall be competent for the
Government of the Colony to make an agreement, subject
to the consent of tho Governor and with the approval of
a Secretary of State, with the Board in respect of the matters
referred to in this section whereby the said rights, powers,
and duties aforesaid shall be sooner determined.
(b) On the determination of the said rights, powers, and
duties the Board shall transfer to the Governor in Council
the aforementioned lands registered in its name and all
movable property, moneys, rights, and obligations acquired
and incurred by it under the provisions of this section, and
the Board shall thereupon be dissolved.
(5) The appointed day shall be such day as may be proclaimed by the Governor in the Gazette.
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It is, of course, easy to censure the Governments which
determined to leave these vast areas of land to the free
disposal of the young community ; the lands were not the
things to give away, in the opinion of Lord Durham, and it
may be said that to grant them absolutely to small communities was merely to discourage expansion by settlement
and immigration, for thoRe communities were not specially
anxious to spend the revenue accruing from the lands in the
efiort to secure larger populations, which would interfere in
some degree with rates of wages and the prospects of those
in the country. Moreover, Canada has not adopted the
British ideas in dealing with the land in the new provinces;
Manitoba received li>l.O public lands when it was created, and
if a more generous arrangement was made in 1885 1 it was
merely to transfer a portion of the lands, those known as
swamp lands, to the jurisdiction of the province; Alberta
and Saskatchewan received no lands, and the Dominion
thus has had the responsibility of settling the North-West.
It has been argued often of late 2 that the system has
been improvident, that lands should have been retained in
the ownership of the Imperial Government and used by
that Government for the settlement of the indigent population of the British Islands. It is also pointed out that
though Canada has now adopted a vigorous policy of encouraging immigration, still it ofiers very good terms not
merely to British settlers but also to settlers from the United
States, and that it builds up Canada with a population
which is in large measure alien, even if it becomes Canadian
by naturalization, and that it tends to weaken the British
connexion in Canada. In the case of Australia stress is laid
on the fact that the Governments there do so little for
immigration, that before the proceeds and control of the
' See Canada Act 48 & 49 Viet. c. 50; Manitoba Act 49 Viet. c. 38 ;
Attorney-General .for Manitoba v. Attotney-Geneml .for Canada, 34 S. C. R.
287; [1904] A. C. 799; cf. Canada Gazette, xliv. 3210-2; Jl1anito/Ja Free
Press, March 24, 1911.
2 The older discussions in Earl Grey, Colonial Policy of Lord .John Russell's
Administration, 11nd in Adderley's Colonial Policy, arc of value.
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land revenues were handed over a half used to be applied
by the Imperial Government towards the cost of immigration, and stress is laid upon tJ:le danger to the Empire and
to the Commonwealth alike of the presence of a vast territory
which is quite undefended against any serious attack, as
the forces available, however well trained, would be unable
to protect it if any enemy could get control of the sea.
Nor indeed is there any doubt that in population lies the,
strength of nations, or that a completely trained Australian
population
would yet be useless if the sea fell under the
.
command of another nation.
On the other hand, the facts are very simple. It was
contemplated, in the negotiations which l@d up to the transfer
of Western Australia to roRponsible government, that the
northern part of the territory should be put apart and the
proceeds of the land there kept for the benefit of a future
new colony. 1 But as the Governor pointed out, the proceeds
wore inadequate to cover the cost of such administration as
there was, and therefore there could he no saving them for a
future colony. In fact the lands were the only source from
whieh revenues for the development of the colony could
obviollfdy be obtained, and if a colony had not been granted
tho lands it would have required, as the Canadian Provinces
which lH1d no lands required, grants from the central
cxehcquer to keep them going. But such grants were obviously, as has been time after time asserted in the most
emphatic terms by the Imperial Government, entirely
opposed to the principle of the existence of self-government,
and theref0re self-government could not have been accorded
without giving the control of the land revenue which the
Crown possessed. And again, it is very doubtful whether
it would ever have been possible to manage Colonial land
successfully, even had the question of revenue come in, by
means of a Government which was not the Government for
local matters of the Colony. In a Colony it is difficult to
imagine effective legislation which did not touch land
interests, and if land were to be regulated the Imperial

.

1

Parl. Pap., C. 5743, 5752, 5919, and 5919 I.
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Government would have had either no real control over land,
or it would have had to interfere with the legislation and
administration of the Colony to an extent which it would
be very difficult to justify. It is true that Canada manages
to control lands despite the existence of the provinces, but
the legislation of the provinces occupies a very much smaller
sphere than that of a Colony, and again Canada, as being a
superior government of t3?e country, can control the provinces in a way which would never have been possible to
an Imperial;:10wer which had no direct share in the ordinary
government of the country. Moreover, the restoration of
provincial control is a ' plank ' in the platform of the
Conservative party•in Canada, and some measure of concession to the North-West was foreshadowed in the election
policy pronouncements in 1911 of the government.
The complete abnegation of Imperial control over internal
matters may perhaps be best illustrated by the legislation
regarding Colonial stocks and investments of trust funds.
Since the Act of 1900 the Imperial Government allows Colonial
stocks to be ranked as trust-fund investments conditionally
on certain arrangements being made, which include a promise
by the Government to keep funds in London available for
payment in case any judgement is given in respect of the
stocks by the Courts, and a statement by the Government
that any legislation conflicting with the obligations imposed
would properly be disallowed. 1
' See Parl. Pap., H. L. 189, 1877; U. 6278; H. L. 169, 1892; H. U.
276, 1893; H. C. 300, 1900. It should be noted that, as the Imperial
Government has no direct control over provincial Acts, it has never been
found possible to admit the :securitie::> of the Canadian provinces to the
benefits of the enactment. See Canada Bess. Pap., 1900, No. 139,
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appoint, any matters concerning the administration of
native affairs or the interests of natives, and the Governor in
Council shall consider any reports or representations submitted to him by any such assembly, and shall take such
action thereupon as may seem necessary or proper.
(3) No lands which have been, or may hereafter be, set
aside for the occupation of natives shall be alienated or in
any way diverted from the purposes for which they are set
apart otherwise than in accordance with a law passed by the
Legislature.
•
§ 2. CANADA
For a tinte in the case of Canada there was maintained
at the expense of the Imperial Government a native department which dealt <J.irect with the natives, and for which
funds were provided by Her Majesty's Government. The
position was clearly quite anomalous, and naturally it did
not last long, for in 1860 1 the arrangement was cancelled,
the Imperial Government ceased to make payments on behalf
of Indians, and ceased to exercise any control whatsoever
over the Indians. The administration of the Indians was
reserved by the British North America Act for the Parliament of Canada, which, by s. 91 (24), alone has legislative
authority in connexion with the Indians, and exercises in
accordance with that power executive authority. 2
The Indians, under the rule of the Dominion, have prospered, and the treatment has been most successful. Great
care has been taken to preserve for them suitable lands for
their occupation and to prevent the alienation of these lands
without proper precautions. On the other hand, treaty
after treaty is made to secure the surrender of their peculiar
interests, a process rendered difficult by the fact that the
provinces have by law the beneficial interest in all lands over
which the Indian title is extinguished, and the Dominion
cannot be expected to secure the surrender of lands without
1
See the correspondence for 1854-60 in Pad. Pap., H. C. 247, 1856, and
575, 1860. For the position of the Indian::; in 1877, see Sess. Pap., 1877,
No. 11. ]'or the Esquimaux, of. Bernier, Cruise of the Arctic, 1908-9,
pp. 316 seq.
' See Revised Stat'utes, 1906, c. 81, amended in 1910 (c. 18) and in 1911.

1056 ADMINISTRATION AND LEGISLATION

[PART

v

some recompense. 'I'he only serious difficulties which have
arisen are in connexion with lands for native Indians in
British Columbia, as it is alleged by the Indians that the
British Columbia Government has not assigned to them
adeqmttc lands for their maintenance, while it is claimed by
the Provincial Government that adequate lands have been
so assigned, and the matter is to be referred to the decision
of the Supreme Court of Canada., from which appeal lies of
coun;c to the Privy CounciJ.l
The general policy 2 of the Canadian Gove~nment with
regard to tho Indians has been to secure them adequate
reserves of land for their habitation, and it has taken the
pains to prevent their being subject to•unfair treatment in
any of the provinces of the Dominion. The Dominion
Constitution also leaves the Indians in the same position as
any other pcr:sons with regard to the franchise, but there
arc cel'tain restrictions in some of the provinces with regard
to the Indians being enrolled as electors, though these
restriction:s tHe only partial. With the exception of the
disturbance of 1870 on the taking possession by Canada of
the lands of the Hudson Bay Company, and the NorthWest rebellion of 1885, which was undoubtedly caused by
some lack of t<wt on the part of the Dominion Government,
bnt whieh affcutcd the French half-breeds much more than
the pure Indians, moc:t of whom took no share in it, there
has boon almost no breach of the peace in Canada.
l">ains arc t~tkcn to secure the useful employment of the
funds arising out of Indian land:s, and of subsidies granted
by the Dominion Parliament and the Department of Indian
Affairs, which is under the Minister of the Interior, who is
Superintendent of Indian Affairs, and is fully qualified to
deal with all problems arising with regard to the Indians.
Annual reports of the progress of the Indians are issued,
1
Papers have been published by the British Columbia Government on.
the topic (1907, F. 33; 1908, D. 47). For the legal question of the land
rights see above, Part IV, chap. i; Ontario Sess. Pap., 1908, No. 71.
2
See the Annual Reports of the Indian Department; for their disabililies in eleoLoralmaLLers see above, Part III, chap. vi; of. also Nova
Scotia Act, l9ll, c. 2, as to education.
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which show that much is being done to improve the material
conditions, though unfortunately it is doubtful whether
the future for the Indian people can be satisfactory, as the
native virtues of the Indians have disappeared, in a large
measure through contact with the whites, and the population
appears to tend to decline. It is still, however, of great value
in the unorganized territories of Canada, in which it is carefully superintended by the-Canadian Government, which has
created a police force of almost unequalled capacity and
ability to deal with the Indians. There is also a possibility
of advantages accruing to them from the construction of
the railway of the western provinces to the Hudson Bay.l
In the case of ~ewfoundland and Labrador the local
Government has also had full control of the natives. In
Newfoundland itself there is a native settlement which is
not very prosperous, though that does not appear to be any
fault of the Government. An interesting report on its
condition was given in a report of a visit paid in 1908 to
the Micmac Indians by Sir W. Macgregor. 2
In Labrador the Indians form a more important part of
the population, but Labrador is almost destitute of regular
government. Its present condition is fully described in an
elaborate report made by Sir W. Macgregor which was
presented in 1905 to the Parliament of Newfoundland. Good
results for natives and Europeans alike are being achieved
by Dr. Grenfell's famous mission, and an Act of 1911 prevents the exploitation of natives for exhibition purposes.
§ 3.

NEW ZEALAND

In the case of New Zealand, 3 for a time the Imperial
Government exercised a control over the natives directly.
1
The land legislation of Canada was amended in 1911 in Indian
interests. When land is needed it is acquired by the Government, which
sees that adequate lands arc left in Indian hands. Cf. House of Commons
2
Debates, 1910-1, pp. 7785 seq.
Parl. Pap., Cd. 4197.
3
See accounts of Maori progress in the Official Year Book, and in the
annual reports of the Minister for Education. Rusden's New Zealand is
an indictment of the misgovernment of the whites, and of. Sir A. Gordon
in Parl. Pap., Q. 3382. But things have changed for the better since 1884.

1279"2
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On the grant of responsible government the Governor claimed
to reserve the native question for Imperial control, and it
was not until 1861 that Sir G. Grey abandoned this policy.
The attempt to control native policy was due to the presence
of Imperial troops, and the quarrels of the period from 1862
to 1869 must be elsewhere alluded to. Suffice it to say
that the policy of Imperial interference was a complete
mistake, and the Imperial Govilrnment recognized it at
a very early date, but the settlers were deficient in selfreliance, and Sir G. Grey was a difficult man tQ deal with.
The Constitution Act of 1852 expressly provided, and the
section has never yet been repealed, that Her Majesty, by
letter:;; patent under the Great Seal of tlte United Kingdom,
might make provision from time to time to maintain the
laws, customs, and usages of the aboriginal and native inhabitants of New Zealand HO far as they were not repugnant
to the general principles of humanity, for the government
of those natives in their relation to and dealing with each
other, and to set apart particular districts within which such
laws and customs should be ob:;;erved. The Crown has still
power to take this step, whether the native laws, customs, or
usages arc or are not repugnant to the law of England or to
any law or statute in force in New Zealand ; but of course
the power is never exercised, and the government of the
Ma-oris has been entrusted wholly to the discretion of the
Government of New Zealand; that discretion has been
wisely exercised. The decline of the native population has
ceased. There are signs that it is steadily rising. It can
hardly be denied that their ultimate destiny is through intermarriage union with the rest of the people of New Zealand,
though the process may be a slow one. It is not probable that
they will remain a purely native population, and there is
no reason to desire such a result. Since 1872 there have
been two chiefs on the Legislative Council. There are four
Maori members of the House of Representatives, the number
having been fixed since 1881, in which year there were 91
Europeans nnd 4 Maoris; in 1890 the Europeans were
reduced to 70, and in 1900 raised to 76, but no change in the
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number of Maori members waR made. No registration is
required among the electorate, which consists of Maoris, and
since 1893 the Maori women enjoy the suffrage. Of recent
years the interest in elections seems clearly to have increased, and the recent Royal Commission in 1910 revealed
a good deal of jobbery of quite a European type. In 1909
Sir J. Ward urged the success of the Maori vote as a reason
for providing representa~on for the natives by wttivcs if
desired in the Parliament of the Union of South Africa, and
Sir J. Carr<lll, who is part Maori, has several times acted as
Premier.
The policy adopted by the Government has been to maintain the native land laws, which have, however, been modified
from time to time and have been finally codified in 1909 by
the native member of the Executive Council. Moreover
the Executive Council and the Legislative Council, like the
Lower House, contain Maori members.
The acquisition of land 1 from the Maoris is conducted
through the Government, and, thanks to its policy, large
quantities of land are being made available for European
settlement without trenching on the lands which are necessary for the Maoris to live upon, for ~he lands still in their
possession and assured to them by the Treaty of 1842 and
subsequent legislation (the Treaty in itself not being sufficient
to confer a paramount right) are very much greater than
can be turned to profitable use by their Maori owners. The
mode of acquisition of land makes suitable provision to
secure that the funds obtained ·by the disposal of the land
to Europeans may not be wasted by the recipients, but that
part at least shall be invested for their permanent benefit.
From time to time petitions have been addressed to the
Imperial Government by New Zealand Maoris, asking that
His Majesty the King should interfere in some way or other
1
See th!'l excellent Land Act, No. 15 of 1909; No. 82 of 1910; Parl.
Pap., Cd. 5135, p. 17; see also on the land laws Willo1tghby v. Panapa
Waihopi, 29 N. Z. L. R. 1123. Of. Nireaha Tamaki v. Baker, [1901] A. C.
561, where Wi Parata v. Bishop of Wellington, 3 N. Z. J. R. (N. S.) S. C. 72;
Reg. v. Symonds, Parl. Pap., December 1&.\17, p. 64, are carefully considered.
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with the land policy of the New Zealand Government, on
the ground that they are under the direct sovereignty of
the King, which they accepted by the Treaty of 1842. These
petitions have from time to time been answered, as in 1908,
by a statement that the matter is essentially one for the
Government of New Zealand, which may be trusted to secure
the rights and interests of the Maori population. lndeed,
the presence of Maori members ill both Houses and on the
Executive Council appears to have solved, in a particularly
ideal manner, the difficulties inherent in the J:llanagement
of natives. 1 It is, too, fortunate that the Maori people are
singularly courageous, and so in the early days won the
respect of the white colonists, and at thd' same time capable
of intellectual adnmcement, so that there never has been
substantial difficulty in securing Maoris or semi-Maoris to
be members of the Executive Council of the Dominion.
New Zealand has dependencies in the shape of the Cook
Islands. 2 'fhese islands are of course subject to the general
legislative power of the Parliament of Now Zealand, but they
possess also in themselves a Federal Parliament for the
Cook Islands, created by an Act of 1901, and several native
Councils. The construction of the Island Councils was
altered in 1904, <1nd each Council now consists of nine members, the Resident Agent of Government being ex officio
member and President, the Arikis being ex officio members,
and the remaining members being elected by the adult
natives of the Islands for a term not exceeding three years.
The Federal Council enacts laws for all the Islands except
Niue, while each Island Council can make Ordinances. No
Ordinance has the force of law until assented to by the
Governor, and the Governor, by Order in Council, can
direct that any of the laws in force in the Islands at the
1
The Constitution of 1846 (9 & 10 Viet. c. 103), which never took effect,
would have excluded Maoris de facto from the franchise, and that of
1852 left the position unsatisfactory. The present system of separate
representation is clearly satisfactory to all concerned.
2
See New Zealand Official Year Book for an annual account of the
progress of the islands; Consol·idated Statutes, 1908, No. 28.
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commencement of the principal Act can be repealed or
modified, and he can also apply to the Islands any law in
force in New Zealand either in whole or with modifications,
excepting the laws relating to alcoholic liquors, the Licences
Act, 1908, containing special provisions for this matter.
The Customs Tariff applies generally, but can be modified
by the Governor in Council. There is a High Court in the
Islands except Niue, and there used to be Ariki's Courts,
which still exist except where there is a European Resident
Agent, who now exercises the powers formerly exercised by
such Courts. In 1903 Niue was placed under a separate
administration, and the High Court of the Cook Islands
ceased to have authority over it. The Islands have been
developed gradually, but every care has been taken to secure
to the natives their land, while they have been induced to
lease considerable areas in Rarotonga. The experience of
the Government is an interesting one, and so far has been
on the whole a marked success.

§ 4. AUSTRALIA
In the Commonwealth of Australia there has been little
trouble with regard to the treatment of aborigines since
responsible government in the Eastern States.
In Tasmania the aboriginal has at last, since 1876, totally
disappeared. There are a few half-castes.
In New South Wales, which has legislated exhaustively in
1909 (Act No. 25), and Victoria, where there is an Act of 1890
(No.1059), extended by an Act of 1910(No. 2257) to half-castes,
aborigines are fast vanishing, protected from an immediate
extinction only by the action of the State Governments,
which have bought them reserves adequate for their maintenance. In 1909 the expenditure of the two states was
£26,000 and £4,400 respectively for 7,000 and 265 aborigines.
In South Australia, on the other hand, the number of
aborigines in the northern territory is unknown ; in any
case it must be very considerable, and the provisions made
for their control have, in view of the almost total lack of
administmtion in any but a small portion of that territory,
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in the habit of stealing and killing the cattle of the settlers ;
to the settlers this meant ruin, and this position was serious
for the individual settler. If, therefore, his conduct towards
the native was often absolutely inexcusable, it must be realized
that he was in a difficult position, and that he often seemed
to have no option between allowing himself to be ruined
or punishing the natives in the most brutal manner,
and he might rest fairly secure that whatever action he
did would be condoned• or made little of by a jury of
his neighbours, who, like himself, were exposed to native
depredaticrns.
The Native Department as constituted did not work
satisfactorily. T~e Governor, indeed, had full control of it,
and a sum of £5,000 was placed at his absolute disposal for
the benefit of the natives. The sum was wholly inadequate
if anything substantial were to be done for them. If nothing
substantial were to be done it was hardly worth while
making provision. Moreover, the Government ret:~ented
the condemnation of their authority, and took care not to
co-operate with the proposals of the Governor. The position
was always unsatisfactory, as creating the feeling by the
Government that they were not wholly in the confidence of
the Governor, and they alleged that the division of authority
was as injurious to the natives and the aborigines as it wat'
inconvenient and derogatory to the dignity of the Colonial
Government. An Act (No. 37) to amend the Constitution
in this regard, brought in in 1894, was reserved and did not
receive the royal assent. At last Sir John Forrest, in 1897,
on the occasion of the Colonial Conference of that year, induced the Secretary of State for the Colonies to consent that
the Department should cease to remain independent of the
Colonial Government and it should fall under that control
in the ordinary way.l It was urged by Sir John Forrest
among other things that the feeling in the Colony wa::l
1 See Parl. Pap., C. 8350.
The Act of 1897 (No. 5) was not duly proclaimed when assented to under t.he Act of 1842, and so it was re-enacted
with modification in 1905 (No. 14), and this Act-on the whole excelled--has been amended in 1911 (No. 43).
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changing, and that there was now a different regard for the
interest of natives, which would justify the Secretary of State
in leaving to the people of the Colony the fullest rights in the
matter. This accordingly was done by a Colonial Act.
It cannot be said that the treatment of the aborigines, as
described in the reports of the Protector of Aborigines in the
Colony, has been very satisfactory since the Colonial Governmont took over their management ; but it would be equally
impossible to say that it has bee:d less satisfactory than it
was originally. The difficulties, indeed, are not such as any
Government can pretend to be able to dispose of in a day.
They rest in the habits of the aborigines and the nature of
tho white population. Exploring expe1itions have often
ill-treated mttives, ttnd the legal procedure of handcuffing
natives and convoying them milcH to prison has resulted in
many abuse\>. Fortunately a new departure was made
in 1910 by the Government in the direction of providing
large reserves with cattle for tho aborigines who are thus,
if they so deBire, able to live on the land allotted to them
with their herd:-; of cattle, inst,ead"" of making depredations
on the herd:-; belonging to the white population. Unhappily
here, as in the WeRt of AuRtralia, the aborigines appear unlikely to ma.lw any progress towards modern civilization.
Jn VVestem A11:-;tmlia, tho northm·n territory of Australia,
;md in Quecnslctnd, the <tborigine is debarred entirely from
the fnmchisc, but he shares his disability along with
Asiatics, 1 Africans, and natives of the Western Pacific, and
even the Maoris.
In 1905 a valuable Act was passed which made provision
for the protection, in many respects, of the aborigines, and
there can be no doubt that the prospects of that population
axe much better now than they were formerly. Food and
clothes are provided for indigent and infirm natives; 'they are
protected against ill-treatment and fraud by their employers.
In 1911 the Act was amended to extend the powers of the
Protector over half-caste children, to enable them to he
1

See above, Part Ill, chap. vi. He has still a freehold qualification fur
the Logisbtive Council of Western Australia.
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brought up to better prospects than those of the native
method, and <to enable the Government to increase the areas
set apart as reserves beyond 2,000 acres. The Act also
forbids a native to plead guilty of any offence without the
sanction of the Protector, a necessary precaution, as the
native is anxious to please.
The expenditure on the aborigines in Western Australia,
which was £15,125 in 1906, was raised to £17,949 in 1908,
while the total expenditu\-e in 1906 for the whole of the
Commonwealth was over £56,000, and now exceeds £63,000.
The Com1:nonwealth itself possesses, in Papua, a large
area of which the population is and must be mainly native.
'J'he administration vf Papua and the legislation is conducted
on the approved Imperial models. Efforts to induce the
permission of compulsory labour, whether directly or indirectly, have failed, and the declared policy of the Commonwealth is to develop Papua with all due regard to the interests
of the native race.l It has, accordingly, declined to sanction
proposals mooted from time to time for systems of compulsory
labour, and has refused to sanction the importation of indentured coolies, which has been tried successfully in Fiji, but
which has in its view tended to diminish the prospect of the
successful advancement of the native race. Geographically
more connected with New Zealand, Norfolk Island is a quasi
native community derived from Pitcairn, and is now ruled
by the Governor of New South Wales, who is allowed by his
Ministers a free hand. He has full legislative authority by
virtue of an Order in Council under an Imperial Act of 1856. 2
Ultimately, transfer to the Commonwealth seems desirable
if it can be accompanied by free access to Commonwealth
markets, which is denied on the 'White Australia' policy
to products grown by native labour in Papua.
1

For native labour, ef. two reports presented to the Commonwealth
Parliament in 1910, Nos. 60 and 63, and see the Handbook of Papua;
Parl. Pap., 1909, No. 76; 1910, Nos. 14 and 74.
2
See Parl. Pap., C. 4583, 4193, 4842, 8358 (transfer to New South Wales :
curi~msly enough, the Ministry seem to have allowed tho Governor to do
what he likes); above, p. 914, n. 1; Denison, Viceregal Life, i. 337 seq.
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§ 5. SouTH AFRICA
In the case of South Africa the problem of the treatment
of the native race was elaborately solved-in the period 1850-3,
when the representative constitution was granted, by providing that the natives should have tho electoral franchise
on precisely the same conditions as Europeans. 'l'his principle has not been substantially departed from since, though
it was modified in 1892 by the Rhpdes Ministry in accordance
with Rhodes' doctrine of equal rights for equal civilisation
to the extent of securing that mere qualificati~n in respect
of property through a tribal tenure should not be sufficient
to entitle a native to the vote, thus excluding from the
suffrage the uncivilized Kaffir. Moreo•m·, the requirement
that the elector shall be able to sign his name secures that
a, certain minimum of education shall exist. Subject to
these restrictions, the fairness of which is obvious, the native
vote ha,s been unrestricted, and in 1909 there were about
22,000 voters. The results have been equally satisfactory.
It is true thnt objection 1 has been felt to the fact that on
tho nati vc vote in the several constituencies in which it is
importa.nt might depend the decision as to those seats, and
ultimately tho fate of one or other of the great parties, but
on the whole the native vote ha8 served admirably its purpose
of Becnring that no <1nti-native legio;la,tion o;hall be passed.
In the case of Natal, where the fmnchise was practically
denied,~ being made dependent on almost impossibly
stringent conditions and on the approval of the Governor in
Council, it waB deliberately intended to secure for the Governor an independent position with regard to measures affecting
the native population; but whereas in the case of Western
Australia, the position was not absolutely impossible, inasmuch as he was provided with an Aborigines Board which
could exercise a considerable executive authority, and could
' See Par!. Pap., Cd. 2399, pp. 65 seq., for views of Native Affairs
Commission of 1903-5. For recent progress, see Cape Parl. Pap., A. 2
and G. 19, 1909; G. 26, 1910. Of. also Wilmot, South Africa, ii. 173 seq.,
1!l6 Req. ; iii. 22 seq., 36; Vindex, Cecil Rhodes, pp. 361 seq.
' Of. Parl. Pap., Cd. 2399, pp. 31, 65 seq.
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carry out the wishes of the Governor; in the case of Natal
the Governor had the abstract right to act, but with no
adequate security that his wishes would be carried out by
the officers in question. No doubt, strictly speaking, the
officers of the Government as officers of the Crown were
bound to obey the Governor, but for practical purposes
theoretical obligations of that type are inadequate. At any
rate, practice showed that the Governor made no effort or
could make no effort to a;t independently of ministers, and
both the report of the Native Affairs Commission and the
authors of rfhe Government of South Africa state, as a matter of
fact, that the Governor acted on ministerial advice.l Indeed,
so unsatisfactory was the conduct of the native affairs in
Natal, according to a Royal Commission appointed in Natal,
that it would be a poor compliment to assume that the
result was due to the action of the Governor.
The experience of Government in the Transvaal 2 and the
Orange River Colony, where the Boer governments recognized
no equality of white and coloured in church or state, was
too short to allow of any opinion being expressed with confidence as to whether it would have developed in any definite
direction. It is not known that any divergence of policy
between the Governor and the ministers arose during the
continuance of the position.
In the case of the Union of South Africa there is, of course,
no attempt to control the Union in native matters ; the
point was raised in Parliament on the debate on the South
Africa Bill, only to be at once brushed aside by the UnderSecretary of State for the Colonies. It is clear that the
Government of a new dominion must be assumed to be competent in such matters. It is, however, provided by s. 147
of the South Africa Act that the control and administration
1

See The Government of South Africa, i. 133 (correcting i. 22), and clause
vi of Royal Instructions, July 20, 1893. Cf. Parl. Pap., Cd. 3889, pp. 13
seq., where it is pointed out that the Parliament was an oligarchy as
regards the natives, and a scheme of reform suggested, resulting in legislation in 1909 (No. l) and 1910 (No. 29).
2
For the amelioration of conditions on annexation, see Part. Pap.,
Cd. 714, 904.
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of native affairs throughout the Union shall vest in the
Governor-General in Council, who shall exeroise all special
powers in regard to native administration hitherto vested in
the Governors of the Colonies, or exercised by them as
Supreme Chiefs, and any lands vested in the Governor or
Governor in Executive Council of any Colony for the purpose
of reserves for native locations shall vest in the GovernorGeneral in Council, who shall exercise all special powers in
relation to such reserves as may h~we hitherto been exercised
by any such Governor or Governor in Executive Council,
and no lands set aside for the occupation of ndtives which
eannot at tho establishment of the Union be alienated, except
by an Act of the Colonial Legislature, sh~ll be alienated, or in
any way diverted from the purposes for which they are set
apart except under the authority of an Act of Parliament. 1
The position, however, is quite different with regard to the
eventual transfer of the territories now under the protection
of the Crown or in the possession of the Crown in South
Africa. 2 In that case, under the Schedule to the South Africa
Act, the Governor-General in Council is to be the legislative
authority, nnd may by proclamation make laws for the
good government of each territory; provided that all such
laws shall be laid before both Houses of Parliament within
seven dayR after the iRsuc of the Proclamation, or, if Parliament is not in RcRsion, within seven days after tho beginning
of the next session. Such laws will cease to have effect
if both Houses of Parliament by resolution request the
Governor-General in Council to repeal them ; in which
case tho repeal will be carried out by proclamation.
Moreover, His Majesty may disallow any law made by
the Governor-General in Council by proclamation for any
1

For tho franchise question, see Part IV, chap. iii. Act No. 23 of 1911
of the Union unites the branches of the Dutch Reformed Church, but excludes native members in the Cape from equality in the other provinces.
2
Namely, the Beehuanaland Protectorate, Swaziland, a Protectorate
taken over from the Transvaal on the conquest of that country, and the
Colony of Basutoland, disannexed from the Cape in 1883. For all these
the Crown now legislates hy Order in Council, and the High Commissioner
fm South Africa legislates by proclamation; see Part. Pap., H. C. 130, 1905.
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territory wit~in one year from the date of the proclamation,
and such disallowance on being made known by the GovernorGeneral by proclamation shall annul the law from the date
when the disallowance is proclaimed. This procedure provides that the legislation shall not be counter to the wishes
of the Parliament of South Africa, and yet at the same time ,
secures that the Imperial Government shall have fJ, negative
voice in legislation affectillg the territories. The principle
is clearly a compromise, but it is one which should be
satisfactory.to both parties.!
The administration of the territories is entrusted to the
Prime Minister of the Union, who, however, is to be advised
by a permanent C~mmission consisting of not fewer than
three members, with a secretary to be appointed by the
Governor-General in Council, who shall take the instructions
of the Prime Minister in conducting all correspondence
relating to the territories, and shall have under the like control custody of all official papers relating to the territories.
The members, who are appointed in the same way, shall be
10\nt.it.llO>d to hold offi,_..e for f'-· period 0£ te!! years, 'Nhich period
may be extended to successive further terms of five years.
They shall be entitled to fixed salaries which cannot be
reduced during their tenure of office, and they shall not be
removed from office except upon addresses of both Houses
of Parliament. They shall not be eligible to become members
of either House of Parliament. One of the members shall
be appointed to be Vice-Chairman, and two members of the
Commission, with the Prime Minister or his deputy, form
a quorum, unless the Commission consists of four or more
members, in which case three members will form a quorum;
1
The concession of the power to the Imperial Government is doubtless
due to the pledges under which that Government is to protect the interests
of the natives in Basutoland and the Protectorates. The legislative power
of the Governor-General in Council appears to be meant to bEl exclusive of
Parliament; see Lord Crewe in House of Lords Debates, ii. 764, 765. But
contrast House of Commons, ix. 1636-8, and the curious use of 'Bill' in
·the schedule, s. 25, where reference is made to the reservat:on of all Bills
altering the provisions of the schedule, unless it merely means draft
proclamation. Se&:p._l074.
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the Prime Minister or other Minister of State as his deputy,
or failing him the Vice-Chairman, shall preside and shall
have a casting vote in case of equality. The Commission
shall advise the Prime Minister upon all matters relating to
the administration of or the legislation for the territories.
Any member who dissents from a decision of the majority
may have the reasons for his dissent recorded in the minutes.
The members shall have access to.all official papers regarding
the territories and may deliberate on any matter relating
thereto, and advise the Prime Minister thereon. Before
•
coming to a. decision on any matter relating to the administration other than routine or of legislation for the
iierritories, the Prime Minister must <deposit the papers
with the Seeretary of the Commission, and a meeting
of the Commission must be convened to discuss the
matter. If the dispatch of some communication appears
to be urgent, the Prime Minister may sanction it without
submitting , it to a meeting of the Commission, but he
must record his reasons and give notice thereof to every
member. If in any case the Prime Minister does not accept
their recommendations or proposes to act contrary to their
advice, he must state his views to the Commission, who
will be at liberty to place on record the reasons for their
recommendation or advice. The record shall then be laid
by the Prime Minister before the Governor-General in
Council, whose decision shall be :final.l The Commission,
however, are entitled to demand that the record of their
dissent from the decision or action taken, and the reasons
therefor, shall be laid before both Houses of Parliament,
unless in any case the Governor-General in Council expresses
in a formal minute the opinion that the publication of such
record and reasons would be gravely detrimental to the
public interests.
1
This appeal is from Caesar to Caesar, and merely allows the possibility
of intervention by the Governor-General on Imperial grounds, an intervention hardly ever likely to be actually interposed, as ex hypothesi, when the
control of the Protectorates is surrendered it will be surrendered for good,
in reliance on the discretion of the Union Government.
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These provisions therefore make the final authority o£
• the Executive Government o£ the Union, and
administration
it seems impossible to deny that the Executive Government
must inevitably in the long run be responsible for native
policy, and any attempt to deprive it of such responsibility
would be fatal to the efficient working of the Union. At
the same time, it is obviously necessary-and the fact was
accepted both by the South Africa Native Affairs Commission 1 and the Natal Native Affairs Commission 2-that
permanency. in native policy should be attained, and this
could hardly be secured in the change of political governments. The element of continuity is secured by the appointment of this permahent Commission, which must naturally
attain great influence by its knowledge and by its right o£
being consulted, and it may be hoped that the new experiment, when actually tried, will be more successful than any
previous experiments in South Africa have been.
Hitherto attempts have been made in Natal, theTransvaai,3
and the Orange River Colony 4 to give the Governor an independent position with regard to native matters, while the
Imperial Government has retained the sole control of the
Protectorates and Basutoland. It is clear that for the full
development of South Africa the Protectorates and Basutoland must ultimately fall to the Union Government, and it
is equally clear that fitful efforts to preserve the independent
control by the Governor of native affairs cannot ultimately
produce any good results.
As we have seen, the Aborigines Protection Board of
Western Australia, which at one time it. was proposed to
keep independent of the Colonial Government, was abolished
in 1897, after it had worked unsatisfactorily and with much
friction for seven years, and it was not proposed to make
any similar attempt in South Africa, since in the case of
1

Of. Parl. Pap., Od. 2399, p. 31.
Ibid., Od. 3889, p. 15. The Commission here recommended a Council
to advise the Governor, and one was set up by Act No. 1 of 1909.
• Letters Patent, December 6, 1906, s. 51.
• Letters Patent, June 5, 1907, s. 52. The powers conferred are very
vague.
2
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Natal the independent position of the Governor has not
produced any obviously satisfactory results. •
The actual detailed administration of the Protectorates will
be carried on as before by Resident Commissioners, who will
be required in addition to their other duties to prepare annual
estimates of revenue and expenditure and forward them to
tho Prime Minister, when they will be submitted to the
Commission and approved of o& amended by the Prime
Minister, and thereupon become binding upon the Resident
Commissioner by being enacted by a proclam~tion by the
Governor-General in Council.
There shall be paid into the Treasury of the Union all
duties of customs levied on dutiable articles imported into
and consumed within the territories, and the~c shall be paid
out of the Treasury annually towards the cost of adminis~
tration in each territory a sum in respect of the duties which
shall bear to the total customs revenue of the Union in
respect of each financial year the same proportion as the
average of the customs revenue for the three complete
financial years last preceding tho taking cifect of the Act bore
to the average of the whole customs revenue for all the
Colonies and 'l'erritories inoluded in the Union received
during the same period. In case the revenue for any territory
for any financial year shall he insufficient to meet the expenditure, the deficiency ::;hall be advanced from the funds of any
other toni tory. ] f this cannot he arranged, the deficiency
shall be advanced by the Union Government. In case there
shall he a surplus for any territory, such surplus shall in the
first instance be devoted to repayment of any sums previously
advanced by any territory or the Union Government to cover
any deficiency in such territory, and thereafter it shall be
lawful for the Governor-General in Council to lend the whole
or any part of such surplus to any other territory. . Subject
to these provisions, the revenues derived from any territory
shall be expended for and on behalf of the territory in
question, provided that the Governor-General in Council
may make a special appropriation for defence or other
general purposes of the Union, provided that the contribution
shall not bear a higher proportion to the total cost of the
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services than that which the amount payable from the
treasury of the Union towards the cost of administration of
the territory bears to the total customs revenue of the Union
on the average of the three immediately preceding years. 1
Further provisions are made for the security of native
rights in the territories. 2 It shall not be lawful to alienate
any land in Basutoland or any land forming part of the
native reserves of the Bechnanaland Protectorate and
•
Swaziland from the native tribes inhabiting the territories.
The sale of liquor to natives is to be prohibited in the
territories, the rules respecting the liquor trade are to be
maintained, and the Basuto custom of holding pitsos or other
- recognized forms of native customs shall be maintained. 3 No
differential duties or imposts on the produce of the territories
shall be levied, and the laws of the Union relating to customs
and excise shall be made to apply to the territories.
There shall be free intercourse for the black and white
inhabitants of the territories with the rest of South Africa,
subject to the laws, including the Pass Laws of the Union,
a qualification of considerable importance. 4
In place of any appeal which now lies to the King in Council
from any Court of the territories, the appeals arc to be made
to the appellate" division of the Supreme Court of South Africa.
The rights of civil servants employed in the territories as
existing on the date of transfer are to remain in force, while
the members of the Commission shall be entitled to such
pensions as the Governor-General in Council shall provide,
and the salaries and pensions of the members and of other
1 Cf. The Government of South Africa, ii. 262 seq., for the financial position
in 1908.
• The.provisions follow the analogy of the Transvaal and Omnge River
Colony Letters Patent of December 6, 1906, and June 5, 1907, which
provide .for the Governors exercising the powers of Supreme Chiefs, for the
non-alienation of land save by law (a much less stringent rule than now laid
down), and for councils of chiefs. Cf. also s. 147 of the Act.
• Cf. The Government of South Africa, i. 138, and sec now High Commissioner's proclamation, No. 7 of 1910, placing the whole matter on
a secure basis. · Proclamation No. 1 deals with liquor.
• Cf. ibid., pp. ll5, 116, 135.
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expenses of the Commission shall be borne by the respective
territories in proportion to their respective re~nues.
The Governor-General in Council shall annually prepare
a report on the territories, which is to be laid before both
Houses of Parliament.1
These provisions, which represent the principle on which
the administration of the territories is at present carried out,
can be altered by an Act of the l}nion Parliament, but any
Bill affecting the provisions of the schedule must be reserved
for the signification of His Majesty's pleasure, and cannot
therefore come into force without the approval o£ His
Majesty's Government. At least this seems to be the force
of s. 25 of the Schedule.
•
The protection thus assured for the natives of the territories on their becoming part of the Union appears as complete as it can be made by law, and should go far to obviate
any fears which may exist as to any loss of native rights on
the Protectorates becoming part of the South African Union.
'l'hc Basuto chiefs appear to have accepted as adequate· the
;u,;surancet~ given as to their future in the Union, and in any
case the transfer cannot, it is obvious, he carried out at any
very early da,te, as no alteration in existing conditions could
couveniently he made pending the coming into full operation
of the Union Government.
At the same time, the surrender of control over the ProteetorateR will necessitate the definitive assumption by the
Union Government of responsibility for military control, so
that the Imperial garrison may be reduced to a mere guard
for the naval establishment at the Cape, or be totally withdrawn.2 If Imperial troops are to be potentially available for
maintaining order among the natives as at present-for they
would and must be used in any ease of disaster to the Colonial
militia-the Imperial Government cannot, of course, renounce
control, as it remains responsible to the Imperial Parliament.
1
This is in imitation of the present reports issued by the Colonial Office.
Simibrly reports on Pa.rua and on the Indians are presented to the
Australian and Canadian Parliaments every year respectively.
' Cf. Mr. Molteno in House of Commons Debates, ix. 986.

•
CHAPTER IV
THE IMMIGRATION OF COLOURED RACES
§ 1.

CliiN:ESE IMMIGRATION

No question at present.exceeds in difficulty the question
of the relations of the Imperial Government and the Dominion
Governments with regard to the immigration of coloured
persons in the Dominions and their treatment while there.
Happily in some ways there are traces of settled policy being
evolved from which. good may flow, but the situation is still
fraught with serious possibilities of conflict.
The case of the Chinese stands by itself and can well be
treated separately. The Chinese have no treaty right whatever to set foot on any British possession, for the Treaty
of Nankin in 1842 and the Treaty of Pekin in 1860 are
unilateral, and do not secure any freedom of migration to
the Chinese. 1 The discovery of gold in Australia led in 1854
to a Chinese influx, which was met by a series of Acts in
Victoria (beginning with a law (No. 39) in 1855 forbidding
more than one Chinaman to be brought in for each ten tons
of the vessel bringing him), the chief among which-a polltax-diminished the numbers of Chinese from 42,000 in 1859
(in 1854 there were only 2,000) to 20,000 in 1863. The laws
were repealed in 1865 (No. 259). South Australia legislated
in 1857 (No. 3), but repealed the Act in 1861 (No. 14); New
South Wales in 1861 (No. 3), but repealed the Act in 1867
(No. 8) ; Queensland, after a Bill in 1876, which was reserved by Governor Cairns, and, despite the protests of the
Government against reservation merely because of its unusual character and importance, did not receive the royal
assent, in 1878 (No. 8) provided that Asiatic and African
aliens could not mine on the goldfields until three years
after their first proclamation as goldfields, while in 1877
(No.8) it regulated immigration by imposing a £10 head tax,
1

See Parl. Pap., C. 5374; contra, C. 5448, p. 57.
Ll2
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to be refunded if the immigrant left in three years. The
usual form of these Acts was to require a pa,ment of £10
a head on Chinese immigrants, and to restrict the number
carried on any ship to one man per ten tons.l
In 1878 the first anti-Chinese movement began in British
Columbia, when the Legislature passed an Act (c. 35) to impose licence dues of $10 payable quarterly on the Chinese in
lieu of tttxcs paid by other mem"!Jers of the community, an
Act which was afterwards held by the Courts to be invalid. 2
In 1884 three Acts (cc. 2-4) were passed, one of which, to
prevent immigration of Chinese, was disallo~ed by the
Dominion Government as possibly of Imperial interest,3 and
as in any case a matter rather for Domi:N.ion legislation than
for provincia,} ttetion; while the other two, one to prevent
them obtaining Crown lands, and the other to regulate their
habits, were allowed to remain in operation. But the
Dominion Government found it necessary to act, and accordingly an Act of 1885 4 imposed a, poll-tax of fifty dollars .a •
head, and restricted the number of Chinese to be carried to
one for every fifty tons. The Dominion Government, however, dis11llowed the Act (c. 13) passed in 1885 to repeat the
term::; of the di::;allowed Act of 1884 regarding immigration.
'J'he same period saw tlw revival of Australian legislation ;
Acts were pa::;::;cd again in 1881 by New South Wales (No. II),
Viotoria (No. 723), and South Australia (No. 213), and New
Zealand entered the field for the first time with anti-Asiatic
t :Sec Part. Pap., U. 5448.
All the Act::> are printed or summarized in
the appendix.
~ 'l'ai Sing v. JJlaywire, 1 B. C. (Irving), at p. 109,
The decision was
;t curious one, based on views u.s to taxation which were incorrect, and
a8 to the exclusive powers of the Dominion a::> to trade and commerce which
were doubtful; ef. Lofr·oy, Legi!ilative Power in Canada, pp. 254-9;
Provincial Legislation, 1867-95, pp. 1011, 1052, 1063.
• But see Lord Derby's reply, May 31, 1884, and British Columbia Sess.
Pa·p., 1885, p. 464. The latter Act was hold invalid in R. v. Wing Chong,
1 B. C. (part ii) 150, and though leave to appeal was granted it was not
prosecuted. See above, p. 698.
4
48 & 49 Viet. c. 7 ; Sess. Pap., 1883, No. 93. See now Revised Statutes,
1906, c. 95.
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legislation (No. 47). The Acts were on the same lines as
those of the•sixties, imposing a poll-tax on arrival of £10,
and limiting the number by the tonnage, in New Zealand
and South Australia the limit being one to ten tons, in New
South Wales and Victoria one to every hundred tons, while
South Australia alone exempted British Chinese subjects
from the operation of the rule. \Vestcrn Australia, however,
in 1884 (No. 25) contem:Qlated indentured immigration of
Chinese and other Asiatics, and not untill886 did it pass its
first anti-Chinese Act (No. 13), which adopted the poll-tax of
£10 a head;but made the proportion one to fifty tons. On
the other hand, an Act of 1886 excluded Asiatic or African
aliens from holding miners' rights on a goldfield for five years
after proclamation, a provision aimed at the Chinese. In
1884 (No. 13) Queensland raised the tax to £30 a head, which
was no longer repayable on departure within three years
without having become a public charge or been convicted
of crime, and the proportion to one to fifty tons, while
Tasmania passed its first anti-Chinese Act (No. 9) in 1887,
the proportion being one to a hundred tons and the tax £10.
Victoria also began to discriminate against Chinese by factory
legislation in 1887 (No. 961 ).
In 1888, however, the whole matter took on a grave aspect.
The Chinese Minister had made representations in 1887,1 and
the Secretary of State had addressed a dispatch to the
Governors on this topic. Then the Chinese had commenced
to pour into the vacant Northern Territory of South Australia
so that a panic started in the Colonies: South Australia,
imposed a tax of £10 a head on Chinese immigrants into the
Northern Territory, and Victoria and New South Wales
refused Chinese permission to land, an action which ultimately
was held to be legal in the case of Musgrove v. Chun Teeong
Toy 1 by the Judicial Committee of the Privy Council, on the
ground that an alien had no power to sue on account of nonadmittance into a British Colony. Then New South Wales
' Parl. Pap., C. 5448, pp. 1, 2 ; cf. pp. 56-8.
[1891] A. C. 272. Cf. 14 V. L. R. 349, which it overruled, and see Haycraft,LawQuarterlyReview, 1894, pp. 165seq.; 14C. T. R. 24; 20C.'I'. R. 684.
2
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legislated and imposed a poll-tax of £100, and allowed only
one Chinese to three hundred tons, and, while.the Bill was
still in posse, there was held a conference of all the states in
Sydney in June 1888. 1 It was agreed then to adopt the
principle of no poll-tax and one Chinese to every five hundred
tons, 2 and to penalize transit acroFls the Colonial borders.
'l'he N cw South Wales Government promised to amend their
Act if two other Colonies adopte~ the legislation approved
by the Conference, and on this understanding the Bill was
allowed to become law. The result was that "Xietoria and
South Australia legislated in 1888 on the lines of the agreement; Western Australia followed suit in 1889; Queensland
legislated in 1888, going beyond the lin~ of the Conference
by increasing the penalties and diminishing the exemptions ;
this Bill was only allowed in 1889 (No. 22), after having been
reserved, on a promise of amendment, and an amending Bill
was passed in 1890 (No. 29), reserved, and assented to, but
further amendments were vainly asked for by the Secretary
of State. New Zealand in 1888 passed an Act (No. 34)
which increased the restrictions and the penalties.
In 1893 Western Australia, now a self-governing Colony,
threw in its lot with the ot,hers and prohibited the importation
of Chinese under tho labour law of 1884, but this was modified
in 1897 (No. 27) by permitting such importation of indentured
labour north of the 27° south latitude, and restricting the
number to one for five hundred tons. New Zealand passed
in 1896 another Act (No. 19) against Chinese, which limited
the number imported to one for two hundred tons and increased the poll-tax to £100. In 1907 an Act (No. 79) was
passed requiring any Chinese immigrant to be able to read
a printed passage of not less than a hundred words of English,
Parl. Pap., C. 5448, pp. 35 seq. Cf. also Dilke, Problems of Greater
Britain, i. 146, 147; Parkes, Fifty Years of Australian History, ii. 204-31.
' The Imperial Government was to ask the Chinese Government to
arrange for restriction of the entry of Chinese, and a joint representation
for this end was agreed on. The Chinese exclusion movement in America
had just then come to its height, and influenced the Colonies in their
views of action ; a treaty of March 1888 had agreed to reRtrict,ion, but,
failed to become law.
1
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and though this Act has been amended in detail in 1908
(No. 230) add 1910 (No. 16) to lessen hardship, it still is in
practical effect. An appeal from the Chinese of the Dominion
met with a courteous reply from the Secretary of State, but
also with a definite refusal to interfere in the legislation of
the Dominion, as it was a matter for their decision. 1 The
number of Chinese in the Colony is stea,dily diminishing, and
a Factories Act (No. 67) o_f 1910 is intended to prevent them
monopolizing the laundry business, but it does not in terms
attack Asiatics or Chinese.
In Canad.a in 1900 (c. 32) the poll-tax was made a hundred
dollars, but the number of Chinese increased, and a Royal
Commission was appointed to inquire into the situation ; in
1902they sent in a most valuable and able report, and recommended that the poll-tax should be raised to $500, and this
was done in 1903 (c. 8), a protest from the Chinese being
overruled, and the situation has since remained unchanged,
except that certain concessions were made in 1908 (c. 14) in
regard to bona-fide students and others. 2 On the other hand,
an Act of 1911 restricts the entry of merchants by insisting
on proof of bona fides. The number who pay this tax is quite
considerable, and Canada is prepared to negotiate with China
an arrangement similar to that in force with Japan for a
check at the other end.
In South Africa the famous experiment of Chinese labour
in the Transvaal, 3 initiated under Crown Colony Government,
and merely continued under responsible government, evoked
an anti-Chinese Act from the Cape in 1904,4 whichprevented
further Chinese immigration altogether except in the case of
British subjects, and Newfoundland passed a similar Act in
1
New Zealand Parl. Pap., 1908, A. 1, pp. 15, 19; 1909, A. '2; p. 7;
Parliamentary Debates, 1907, cxlii. 838 seq., 923 seq., 961 seq.
2
See Sess. Pap., l902,No. 54. In Union Colliery Co. of British Columbia
v. Bryden, [1899] A. C. 580, a provincial Act forbidding the employment
of Chinese uuderground was held to be ultra vires, as being in fact an Act
to prevent Chinese living in British Columbia. See above, p. 698.
• SeeParl. Pap., Cd. 1895, 1898, 1899, 1941, 1945,1986,2025, 2026, 2105,
2183 ( 1904); 2401 ( 1905); 2786, 2788, 2819, 3025; H. C. 114, 156 ( 1906);
3328, 3045 ( 1907) ; 3994 (1908).
• No. 37; No. 15 of 1906.
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1906 (c. 2), amended in 1907 (c. 14), which was merely, it

seems, a demonstration of sympathy with the €ape protest
against Chinese labour, as Chinese do not resort in large
numbers to the Colony.
§ 2. BRITISH INDIAN AND JAPANESE IMMIGRATION

Much more serious issues have arisen from the treatment
of British Indians on the one hand and Japanese on the
other. The former naturally claim freedom of locomotion as
part of the advantages of Empire ; the latter are, as subjects
of a first-class power, and since 1905 in close aUiance with
Great Britain, determined upon treatment consistent with
their just rights arid dignities. On the o~her hand, it is not
merely in the interest of the Dominions, but of the Empire,
to keep the Dominions pure and free from race mixture,
which would hardly be likely to improve their prospects of
development as great free communities. 1
In 1896 the whole question came forward in an urgent
manner in Australia. In this year, as a result of a Premiers'
Conference in March at Sydney, Western Australia alone
being unrepresented, it was agreed to extend the anti-Chinese
measures to other Asiatics, and New South Wales, South
Australia, Tasmania, and Now Zealand all presented Bills to
eiiect thi::> end; Tasmttnia exempted British subjects, and New
Zeah1nd British lndin.n;; from the provisions of the Bills. The
Bills were reserved, n.nd the matter was discussed at the
ColonialConfercnce of 1897, when Mr. Chamberlain. in, welcoming the delegates, laid down the following principles : - 2
One other question I have to mention, and only one, that
is, I wish to direct your attention to certain legislation which
is in process of consideration, or which has been passed by
some of the Colonies, in regard to the immigration of aliens,
a,nd pa,rticularly of Asiatics.
I have seen these Bills, and they differ in some respects
1
Cf. Reeves, State Experiments in A 1tstralia and New Zealand, ii. 325-64.
See also Commonwealth ParUamentary Debates, 1901-2, pp. 3497 seq. ;
Parl. Pap., 1901-2, Nos. 2, 33, A. 15, 18; Quick and Garran, Constitution
of Commonwealth, pp. 623 seq. ; South Australia Parl. Pap., 1896, No. 38.
'Parl•. Eap.._,.C•. B5.96,.p. 12.
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one from the other, but there is no one of them, except
perhaps too Bill which comes to us from Natal, to which
we can look with satisfaction. I wish to say that Her
Majesty's Government thoroughly appreciate the object and
the needs of the Colonies in dealing with this matter. We
quite sympathize with the determination of the white
inhabitants of these Colonies which are in comparatively
close proximity to millions and hundreds of millions of
Asiatics, that there shall not be an influx of people alien in
civilization, alien in reli~ion, alien in customs, whose influx,
moreover, would most seriously interfere with the legitimate
rights of the existing labour population. An immigration
of that kmd must, I quite understand, in the interests of the
Colonies, be prevented at all hazards, and we shall not offer
any opposition to the proposals intended with that object,
but we ask you a-lso to bear in mind the traditions of the
Empire, which makes no distinction in favour of, or against,
.race or colour ; and to exclude, by reason of their colour,
or by reason of their race, all Her Majesty's Indian subjects,
or even all Asiatics, would be an act so offensive to those
peoples that it would be most painful, I am quite certain,
to Her Majesty to have to sanction it. Consider what has
been brought to your notice during your visit to this country.
The United Kingdom owns, as its brightest and greatest
dependency, that enormous Empire of India, with 300,000,000
of subjects, who are as loyal to the Crown as you are yourselves, and among them there are hundreds and thousands
of men who are everv whit as civilized as we are ourselves,
who are, if that is anything, better born in the sense that
they have older traditions and older families, who are men
of wealth, men of cultivation, men of distinguished valour,
men who have brought whole armies and placed them at the
service of the Queen, and have in times of great difficulty
and trouble, such for instance as on the occasion of the
Indian Mutiny, saved the Empire by their loyalty. I say,
you, who have seen all this, cannot be willing to put upon
those men a slight, which I think is absolutely unnecessary
for your purpose, and which would be calculated to provoke
ill-feeling, discontent, irritation, and would be most unpalatable to the feelings not only of Her Majesty the Queen
but of all her people.
What I venture to think you have to deal with is the
character of the immigration. It is not because a man is
of a different colour from ourselves that he is necessarily an
undesirable immigrant, but it is because he is dirty or
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existence of the Commonwealth, a general bnmigmtion Act
was passed in 1901, which provided for a language test, and
this, amended since in many particulars, last in 1910 1-so as
to prevent the smuggling in of Asiatics, especially Chineseis still in force, though it is rarely applied, for the mere
existence of the test keeps out all coolies, and an informal
arrangement with India 2 in 1904 allows free entry to
merchants, students, and similar people who do not desire to
settle in the country for good ; indeed, as regards them the
policy of.Australia is generous and satisfactory to every one.
The character of the test when set may be illustrated by a
passage set, it seems, in 1908 3 to a Chinese immigrant :-

•

Very many considerations lead to the conclusion that life
began on the sea first a.s single cells, then as groups of cells
held together by a secretion of mucilage, then as filaments
and tissues. For a very long time low-grade marine organisms are simply hollow cylinders through which salt water
streams.
The effect of the Commonwealth Immigration Act has
received full consideration in several cases from the High
Court ; it has been held that it only applies to a true immigrant, though immigration covers entry for a non-permanent
residence ; that therefore a Chinese boy-it is not clear
whether legitimate or not-who was taken to China at age 5
by his father, cannot be deemed an immigrant on his return
after twenty-eight years as a man to Australia. On the
other hand, it has been held that the artificial law of domicile
does not afford ground for a Chinese born out of Australia
to claim to return because his father was there domiciled. 4
In other matters, however, the Asiatic question has still
qualification ; by an Act of 1905 the freehold qualification disappeared.
See also 51 Viet. No. 11, s. 7; 56 Viet. No. 11, s. 43; 61 Viet. No. 2ti, s. 85;
ll2 Viet. No. 24.
1
See No. 17 of 1905; No. 25 of 1908; No. 10 of 19.10.
2
Commonwealth Parl. Pap., 1905, No. 61.
8
West Australian, May 1, 1908.
• Ohia Gee v. Martin, (1905) 3 C. L. R. 649; Lindberg v. Ah 8henng,
{1906) 4 C. L. R. 649; Ah Yin v. Ohri.stie, (1907) 4 C. L. R. 1427.
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caused trouble. Queensland joined the Japanese commercial
Treaty of 1894 under a special protocol pern!itting the
Queensland Government to interfere with Japanese immigration of the labouring classes ; 1 this arrangement became
binding in 1901 on the Federal Government and Parliament,
but in 1908 the Imperial Government at the request of that
Government gave notice of the denunciation of the agreement under the power to do so reseFed therein. With the
Commonweu1th Government trouble also arose because of the
passing of the Commonwealth Post and Telegraph Act No. 12
of 1901, which forbade any contract with regar•d to the
carriage of mail~:t being entered into which applied to ships
not manned by white labour. 2 This ter~inated the joint
arrangements between the Imperial Government and the
poRtal authorities of Australia for the carriage of mails, and
the action of the Commonwealth was criticized as follows by
the Secretary of State in a dispatch of April 17, 1903 : - 3
His Majesty's Government much regret that the legislation
which lmH recently been paRsed i.n Australia has made it
impoRsible for them to be associated in future with the
Government of the Commonwealth in any mail contract.
They recognize the importance to the cause of Imperial unity
of joint action in such matters as postal communication
between tho Mother Country and the great self-governing
Colonies, and they would not on Alight grounds withdraw
feom sueh eo-opemtion ; but the legislation in question,
affecting u.s it doeR principally Indian subjects of His Majesty,
leaves no other course open to them. By the Mutiny Proc:lamation of 1858 the Crown declared itself bound to the
natives of its Indian territories by the !'\arne obligations of
duty which binds it to all its other subjects, and undertook
faithfully and conscientiously to fulfil those obligations. It
would not be consistent with that undertaking for His
Majesty's Government to become parties to a contract in
which the employment of His Majesty's Indian subjects is
1

See Queensland Parl. Pap., 1899, A. 5.
Uf. the Postal Act of the Union of South Africa No. 10 of 1911, which
forbids the grant of such a contract to any steamship belonging to a
company which engages in a 'combine'.
• Parl. Pap., Cd. 1639, pp. 4, 5; Uommonwealth Parl. Pap., 1903, Nos.
21 and 40. Cf. 1901-2, A. 23.
2
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in terms forbidden, on the ground of colour only. His
Majesty's Government have shown every sympathy with the
efforts of the people of Australia to deal with the problem
of immigration, but they have always objected, both as
regards aliens and as regards British subjects, to specific
legislative discrimination in favour of, or against, race and
colour, and that objection applies with even greater force
-to the present case, in which the question is not of the
rights of the white population of Australia as against an
influx of foreign immigf-ants, but merely of the employment
of His Majesty's Indian subjects on a contract to be mainly
performed in tropical or sub-tropical waters.
Even if the service were one upon which His Majesty's
. Indian subjects had not hitherto been employed, it would
destroy the faith of the people of India in the sanctity of the
obligations unde~taken towards them by the Crown if the
Imperial Government should become in any degree whatever
parties to a policy of excluding them from it solely on the
ground of colour. But where they have already been employed in the service for a long period of years, to proscribe
them from it now would be to produce justifiable discontent
among a large portion of His Majesty's subjects. His
Majesty's Government deeply regret that their feeling of
obligation in this matter is not shared by the Parliament
of the Commonwealth, and that in regard to a matter which
cannot affect the conditions of employment in Australia, and
in no way affects that purity of race which the people of
Australia justly value, they should have considered it
desirable to dissociate themselves so completely from the
obligations and policy of the Empire.
Similarly in 1906 the reserved Bill of the Commonwealth
Parliament restricted the preference to British goods to
such as were imported in British ships manned exclusively
by white labour. But the Bill never received the royal
assent because it infringed in its restrictions to British ships
the principle of several treaties of commerce, and thus the
question of white labour did not require decision.l But the
temporary visits of merchants, students, and distinguished
Of. Harrison Moore, Commonwealth of Anstralia,' p. llO, n.; Commonwealth Parl. Pap., 1907, No. 3; Debates, 1906, pp. 3709-13, 3760-91,
3866-965, 5051-7, 5288-346, 6140-75, 6370-9, 6393-402, 6408 seq. Tho
Austro-Hungarian Treaty, and probably the Russian Treaty, would have
run counter to this provision. But see also Parl. Pap., Cd. 3523, 11. 315;
1
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strangers to the Commonwealth have been facilitated by an
informal arrangement with India and Japan mad~ in 1904.1
A reserved Bill (No. 85) of 1910 of New Zealand raises
very serious questions. It provides that in the case of
vessels trading or plying from the Dominion to the Commonwealth a duty of twenty-five per cent. of the passage money
and freight shall be levied on contracts in respect of passengers and goods conveyed by ship~ which have natives of
Asia among the crew, unless indeed such ships pay the New
Zealand rate of wages to their crews. The latter provision
could not legally be enforced directly, as it would. be ultra
V'ires the New Zealand Parliament, but the former provision
is not ultra vires, but is directly anti-Asia'Qc, and avowedly
aimed at Asiatics, as stated in the Parliamentary Debates,
and at the discussion at the Imperial Conference. 2
With the State Governments since federation the trouble
has been the insertion in Acts of small differentiations against
Asiatics eo nomine. In some cases the Imperial Government
has succeeded in having changes made in such Acts. In
1900 Queensland pas8ed a Bill to amend the Sugar Works
Guarantee Acts, 1893-5, which contained an anti-Asiatic
section, and which the Imperial Government declined to
as8ont to, on a protest from Japan. Queensland in 1905
(No. 15) extended to all aliens a discrimination in an Act
(No. 1;{) of the preceding year against Asiatics in the matter
of tho granting of agricultural advances, and in other legislation in 1904(No.18) and 1910 (No.9) has adopted the language
test as a ground of regulation. In 1908 the Upper House of
Victoria cut out clauses against Asiatics in a Factory Act as
unjust and improper; in 1909, by a free use of the name of
the Imperial Government, the Government of New South
Wales secured the restriction to Chinese of certain provisions
in an Act regarding factories ; in 1907 the Government of
New Zealand made changes in a Pactory Act in order to
avoid reservation under the instructions to the Governor;
but on the other hand, Western Australia has passed several
' Commonwealth Purl. Pap., 1905, No. 61.
• Cf. Purl. Pap., Cd. 5745, pp. 395 seq.; below, pp. 1211-5.
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minor Acts, including a Factories Act, No. 22 of 1904, disagainst Asiatics, and a proposal to amend only
resulted in a very violent attack in the Lower House in
1905 on the Imperial Government; 1 while South Australia
has still on the statute book several anti-Asiatic provisions, dating from 1901-6,2 and in its Aborigines Act of
1910 (No. 1024) it forbids Asiatics having aborigines in their
employment. But it i~ fair to say that, except as regards
the Chinese, who remain a race apart, the feeling is now
growing in Australia that the Asiatics in the country are
entitled tb full citizenship as far as possible, though the antiAsiatic feeling is seen in the Act No. 26 of 1910, which forbids
the emigration frQm Australia of children to Asiatic countries
save under safeguard; so the Old Age Pensions Act, No. 17
of 1908, of the Commonwealth, which excludes Asiatics and
Africans generally, expressly gave pensions to Australian
Asiatics, though Asiatics with Africans and Polynesians
are excluded from the Commonwealth franchise under
Act No. 8 of 1902, unless they are entitled to vote, as
being voters for the Lower Houses in the states, and in
only two states are Asiatics born there under any disabilities as to voting, viz· Queensland, where an Act of 1905,
No. 1, and Western Australia, where an Act, No. 27 of 1907,
have deprived the Asiatics of any vote at all in the Lower
House elections, the restriction hitherto having been merely in
respect of the franchise on other than a freehold qualification.
South Australia used to forbid Asiatic immigrants voting
in the Northern Territories, but not persons born there.

criminatin~

§ 3. BRITISH INDIANS AND JAPANESE IN CANADA
In Canada there has been serious trouble both as regards
Indians and Japanese. British Columbia, as usual, is the
cause of the disturbance of peace. In 1897 an anti-Japanese
1 Parliamentary Debates, xxvii. 98 seq.
So also .Min,ing Act, 1904, and
Early Closing Act Amendment Act, 1904. But in 1909 a Fisheries Bill
which penalized Asiatics was not carried in the Upper House, and in 1910
a Marriage Bill forbidding marriages with Asiatics in certain cases was not
proceeded with.
• Act No. 763, s. 3; 839, ss. 19, 21, 50; 890, s. 5.
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Bill was reserved and never became law. In 1898 that
Legishtture inserted in a number of private Acis a clause
imposing a fine of four dollars a day for each Japanese or
Chinese person employed, and also passed a Labour Regulation
Act (c. 28) and a Tramway Incorporation Act (c. 44) for the
Jmrpose of Japanese exclusion. The \Japanese Government
protested, and the Imperial Government addressed the
Canadian Government on the subje~t, with the result that
the British Columbian Government asserted that it was
essential to preserve the province for white immigrants, and
asked that the ActH be allowed to stand. 1 But th~Imperial
Government pressed not that the Japanese should be allowed
to immigrate but that they should not bo tJ;eatcd nominatim,
and thuH stigmatized as undesirable, and the two public Acts
were disallowed accordingly by the Dominion Government.
In 1899 the Legislature passed a Liquor Licences Act (c. 39),
<ccnd a Coal Mines Reg·ulation Act (c. 46), both of which
discriminated against Japanese, and the first also against
Indi.mu;; both were disallowed, In 1900 it passed a ;Natal
Aet (c. 11) and tL Labo·ur Rqpulalion Act (c. 14) embodying
the language test, both of which wore disallowed, a Liquor
Liccnceo Act (c. 18) which differentiated against Mongols and
Indians, and a Vanco·uve1· lncorpomt·ion Act (c. 54), which
denied the same people the franchise. These two Acts were,
a:-; the differentiation was very slight in either case, allowed
to remain in operation. In 1902 (cc. 34, ~' 48) and 1903
(cc. 12, 14, 17) Immigration and Labour Regulation and Coal
Mine Regulation Acts were disallowed. The RQyal Commission of 1902reportedagainst restrictions on Japanese, because Japan had since August 1, 1900, restricted immigration
to British Columbia. If a change of policy took place, they recommended the passing of an Act on theN a tal model. In 1904
an Irnmigration Act was disallowed (c. 26), and the same trio
as in 1902 and 1903 were disallowed (cc. 28, 30, 36) in 1905.
In January 1906 the Government of Canada acceded to
the Japanese Treaty under a special protocol accepting
1

Canada Sess. Pap., 1900, No. 87; Provincial Legislat·ion, 1896-8, p. 77;
1899-1900, pp. 104, 124seq.; 1901-3, pp. 80, 88; 1904-6, pp.130, 137, 150.
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unreservedly the free right of immigration given, though
the danger was pointed out by the Imperial Government.!
Things.·.ven.t smoothly until1907, when the influx of Japanese
due to inducements held out by steamship companies and to
an exodus from Hawaii through the rivalry of Portuguese
labour, lead to a riot in Vancouver in September, in which
a good deal of damage to property was done, which the
Dominion Government at once made good. But Mr. Lemieux
was sent to Japan, and•with the Ambassador's aid negotiated a treaty for a more restricted immigration from
Japan, anti. since then, January 1908, there has been no
fresh trouble. 2 Canada has decided not to adhere to the new
treaty of 1911 with Japan, but 'the two countries have agreed
• two years, pending a special negotiation,
to give each other for
most favoured nation treatment; the arrangement as to
immigration being unaffected. In 1908 the British Columbia
Immigration Act (c. 23) was questioned in the Courts before
it could be disallowed and pronounced void alike as regards
Japanese and British Indians; in 1907 the LieutenantGovernor had declined to assent to the Bill.
In the case of British Indians the riot was due to the
influx of such Indians from Hong Kong. It was found
necessary to use the powers of the Government under the
Immigration Acts of 1906 and 1908 to impose a property
qualification of twenty-five and later two hund!;'ed dollars,
and to i~sist on ~fl~po. ssessi~n of. thro_ngh tickets from I~di.a, a
plan whwh has !llfuced the 1mm1gratwn to reasonable hm1ts. 3
But protests have oeen made against the prohibition by
which Indians are denied the franchise in British Columbia. 4
1
See the summary in Ca-nadian Annual Review, 1907, pp. 382-98;
Act 6 & 7 Edw. VII, c. 50; in re Nakane and Okazake, 13 B. C. 370; in
re Behari Lal et al., ibid., 415.
~ See House of Commons Debates, 1907-8, pp. 694-753, 2025-159.
3
Mr. Mackenzie King negotiated with the Indian Government and the
Imperial Government on the matter in 1908, and reported on his mission
to the Dominion Parliament; Parl. Pap., Cd. 4118. See Act 9 & 10
Edw. VII. c. 27, ss. 37, 38.
• Upheld by the Privy Council in Cunningham v. Tomey Homma,
[1903] A. C. 157, in the case of a Japanese. Cf. Parl. Pap., Cd. 5745,
pp. 407, 408; 5746-l, pp. 279-81.
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§ 4. THE AsiATIC QuESTION IN .SouTH AFRICA

In 1902 the Cape at last followed the mode:P of Natal in
1897 and passed an Act (No. 47) imposing a dictation test in
a European language, to which Yiddish was added in Act
No. 30 of 1906, an addition which was the cause of some
sarcasms at the expense of the magnates. 1 Natal renewed
and altered in detail the Immigration Restriction Act of
1897 in 1903 (No. 30) and 1906 ~No. 3), but of late her
chief achievement has been a senes of disputes regarding
the legislation affecting British Indians. An Act, No. 18 of
1897, regarding licences, required that the lice:dbes should
be possessed only by merchants who could keep accounts in
English, and latterly this was extended by interpretation to
mean that they must be able to keep their accounts personally
in that language. In 1909, however, this Act was amended
(No. 22) to allow of an appeal to the Supreme Court from the
refusal of a town body to renew a licence, as it was justly
urged that the town authorities were hardly impartial judges
of their rivals in business. A Municipal Corporations Bill of
1905 excluded from the municipal franchise all persons who
wore excluded by an Act No. 8 of 1896 from the Parliamentary franchise, and this included Indians; moreover, its
language aR regards Indians was deemed discourteous as
classing them with barbarous races, and it was refused assent
unless amended. In 1908 proposals were also mooted for the
cessation of the grant of dealers' licences to Indians, and
the prevention of the holding of existing licences after a given
date by Indians, and it was also proposed to prohibit further
coloured immigration; but none of these Bills became law,
the two regarding dealers' licences being refused the royal
assent after reservation, and a commission of 1909 reported
against the second project. 2
In the Transvaal the irony of fate has produced a strange
result; in 1885 the old republic passed a harsh law (No.3) which
refused Indians the citizenship, refused themlanded property,
' There has been some contrave::J.tion of the Act by corrupt practices;
see the report of a Select Committee on the Immigration Department
U. 1, H!09.
2
See Assembly Debates, xliv. 326-72, 455-62, 498-500; xlv. 1-5, 61-76,
131-43, 317; Council Debates, 1908, pp. 70-6, 84-96, 101-3.
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and compelled them, if engaged in trade, to trade in locations, and c(Jmpelled all Indians to be registered and pay a ·
fee. The Act was the cause of complaints from the Imperial
Government, but, after an arbitral award in 1895, only of
friendly though urgent representations. 1 After annexation
there was a demand in the Colony for further restrictions,
but the whole position was summed up unfavourably to
their contention by Mr. Lyttelton in a dispatch of July 20,
1904, in which he declined to do more than allow the passing
of the usual legislation on the Natal lines. The following
extract fro1n that dispatch is of great importance :- 2
In this dispatch, 3 Sir A. Lawley dwelt strongly on the
danger with which the continued existence of the European
commercial community in the Transvaal towns is threatened
by the continued influx of Asiatic traders, with whom, owing
to their lower standard of living, Europeans cannot compete,
and on the consequent violent prejudice against the Asiatics
which exists in every town of the Transvaal. He pointed
out how in towns like Pieters burg the small European traders
had been completely swamped by Indians, and contended
that it depended upon the decision of the question of the
position of Asiatics whether the Transvaal should remain in
any sense a white man's country.
Two facts rendered immediate legislation imperatively
urgent :1. The outbreak of plague in the Indian quarter of
Johannesburg, illustrating the necessity for removing Indians
to separate locations on sanitary grounds.
2. The fact that, as had been anticipated, a test case was
being brought before the Supreme Court of the Transvaal to
determine the validity of the old Boer Court's interpretation
of Law No. 3 of 1885.
The final proposals of the Transvaal Government as set
forth in that dispatch are that there should be introduced
into the Legislative Council of the Transvaal(a) An Immigration Restriction Law on the lines of the
similar Cape and Natal Acts, providing inter alia an education
test for would-be immigrants, for the purposes of which
Indian languages should not be accepted.
(b) A measure dealing with Indians on the lines of the
Government Notice No. 356 of 1903, above referred to,
providing :' Parl. Pap., C. 7911.
Parl. Pap., Cd. 2239, No.2.

2

Pad. Pap., Cd. 2239, pp. 44 seq.

3
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( 1) That those Asiatics who satisfy the Colonial Secretary
of the Colony that their mode of living is in acoordance with
European ideas should be allowed to live, with their servants,
outside locations, but not to trade outside locations unless
they fall under (2).
(2) That those Asiatics who had established businesses
outside locations before the war should not be disturbed.
(3) That with the two exceptions mentioned above all
Asiatics should be required to live and trade in locations,
and should be prohibited from hdiding land outside. This
provision not to apply to land now set aside and used for
religious purposes.
( 4) All Asiatics entering the Transvaal, unle~s specially
exempted, to take out a certificate of registration at a charge
of £3.
(5) No restriction to be put on the•issue of hawkers'
licences, provided that the Immigration Law referred to above
is passed.
You recommend the acceptance of these proposals by His
Majesty's Government as being the maximum amount of
concession which it is possible to make to the demands of the
British Indians, in view of the state of public feeling on
the matter.
On the fourteenth of May you telegraphed that the
Supreme Court of the Transvaal in the test case brought
before it had reversed the decision of the old Boer Court on
the interpretation of Law No. 3 of 1885. The Supreme Court
held that that law compelled Asiatics to reside but not to
trade in locations. 1
From this decision it follows that every Asiatic now resident in the Transvaal (except those brought in under indenture under a special Ordinance) is as free to carry on trade
where he pleases as is a subject of English or Dutch origin,
so that legislation of the kind now proposed by the Transvaal
Government must be in diminution of existing rights. This
fact, in my opinion, much changes the aspect in which the
matter must be regarded by His Majesty's Government as
the trustees of Imperial interests, including those of Indian
subjects of the Crown.
On the other hand, the law of the Colony as so interpreted
is, as I understand your dispatch, distasteful to the Transvaal
public, who strongly desire to modify it adversely for British
Indians who may in future enter the country, as well as for
those who are now resident there.
1
Habib Motan v. Transvaal Government, [1904] T. S. 404; cf. Essop and
Others v. Rex, [1909] T. S. 480.
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A plain distinction may be drawn between these two
classes.
•
With respect to the first class-future immigrants-His
Majesty's Government recognize that, for the reasons set
out in your Dispatch, there is a strong opposition among
the European population of the Transvaal to a continued and
unrestricted influx of small traders and others of Asiatic race.
The same feeling has already received expression not only
in Australian and New Zealand legislation, but also in the
Acts passed by the Legisl1tures of the neighbouring Colonies
of the Cape and Natal within the last few years. His
Majesty's Government, deeply as they regret the necessity
of hindering the free movement of British Indian subjects
within the Empire, feel that they are unable to withhold their
sanction to the immediate introduction into the Legislative
Council of the Tran'!waal of a measure restricting immigration
on the lines of those Acts.
The adoption in this measure of a language test in a
European language only, and the exclusion of the alternative
test in a literary Indian language, will undoubtedly effect
the purpose in view of limiting, and indeed will, as I believe,
almost entirely check, the influx of British Indians and
Asiatics into the country. The exclusion of this Indian
literary test will, as you are aware, in all probability prevent
the Indian Government from viewing favourablY any scheme
for the introduction of Indian labourers under indenture,
but I understand that the Transvaal Government do not
now press any such scheme, and I realize that something ic"
to be said from the South African point of view of keeping
the legislation in the various Colonies of South Africa on
this subject as far as possible on a uniform basis.
With respect to the second class-British Indians-now
resident in the Transvaal, who are confirmed by the decision
of the Supreme Court in the rights for which His Majesty's
Government have so long contended, the case is wholly
different. Every rational precaution to safeguard the health
of the community and of the British Indians themselves
must of course be taken, and regulations securing this end
with respect to their residence, and to the general treatment
of their lower classes, carefully prescribed.
But an apprehended trade competition from the British
Indians now in the country, whose number is now comparatively small, and will, under proposed restrictions on immigrants, be in a diminishing proportion, cannot be accepted
as sufficient reason for the legislation proposed. His
Majesty's Government have steadily declined to allow this
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fear to influence their views in the past. On the contrary,
for many years they repeatedly protested befor61the Empire
and the civilized world against the policy and laws of the late
South African Republic in relation to this subject.
Those laws were indeed only partially enforced, yet His
Majesty's Government is now asked not merely to sanction
their strict enforcement, but to set aside by legislation a
judgement of the Supreme Court which has given to .the
British Indian rights for which His Majesty's Government
have strenuously contended.
•
His Majesty's Government cannot believe that the British
community in the Transvaal appreciate the true nature of the
proposition which some of its members are pressing upon
you. They, as Britons, are as jealous of the honour of the
British name as ourselves, and even if a material sacrifice
were necessary to vindicate that honour,'[ feel assured they
would cheerfully make it. His Majesty's Government hold
that it is derogatory to national honour to impose on resident
British subjects disabilities against which we had remonstrated, and to which even the law of the late South African
Republic, rightly interpreted, did not subject them, and they
do not doubt that when this is perceived the public opinion
of the Colony will not any longer support the demand which
has been put forward.
The second Ordinance proposed, which will take the place
of Law No. 3 of 1885, should, therefore, not interfere with
the right of those now in the country to obtain licences to
trade outside locations, but should be limited to creating the
necessary machinery by means, I assume, of municipal
Regulations for placing Asiatics in locations in accordance
with the law, and should provide, in the case both of
present residents and of new-comers, that those required to
live in locations or bazaars should be so required for sanitary
reasons in each case, whilst those of a superior class should
be exempted and allowed to reside anywhere. With regard
to the question of the holding of land, British Indians who
are entitled to reside outside locations must at least have
the right to acquire property in the premises which they
occupy for business purposes.
His Majesty's Government are also anxious that the concessions which you favour respecting the exemption of
Asiatics of the better class; including all respectable shopkeepers and traders, from humiliating disabilities under
municipal and other regulations applying to coloured persons, should be secured as far as possible either under the
new Ordinance or by means of the machinery already pro-
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vided by Ordinance No. 35 of 1901 1 if it can be adapted to
that purpooe.
There remains the question whether new-comers should be
compelled without exception to trade in bazaars or locations.
It seems certain that those who will come in under the proposed Immigration Restriction Ordinance, and they should
be very few, will not be Asiatics of a low class, and will not,
therefore, be such persons as could properly be required for
sanitary reasons to reside in a special location. I am of
opinion, that until it is~roved that the Immigration Restriction Ordinance has failed to limit the influx to a minimum
as it is expected to do, and in view of the absence of any
legislation of the kind in the Cape Colony or Natal, the
Ordinance to be passed in the present session should not,
limit the right of new-comers in respect of trade.
The two Ord1nances which the Transvaal Government
propose to pass during the present session of the Council
should contain a suspending clause, or be reserved for the
signification of His Majesty's pleasure.
As a matter of fact, all this time Asiatics were kept from
re-entering the Colony under the Peace Preservation Ordinance
No.5 of 1903, which was merely a measure aimed at excluding
persons likely to disturb the public peace. In 1906, just
before responsible government, the Legislature passed an
Asiatics Law Amendment Ordinance, requiring the registration
of all resident Asiatics. The law was disallowed by the
Imperial Government, but a similar law (No. 2) was at once
introduced on the assembling of the first responsible-government Legislature late in that year, and passed unanimously in
both Houses, so that the Imperial Government assented to
it as 'they would not be justified in offering resistance to
the general will of the Colony clearly expressed by its first
elected representatives ', 2 although Lord Elgin's dispatch
went on to say that His Majesty's Government did not consider the position of natives lawfully resident in the Transvaal
as settled by the Act satisfactory. Worse remained from
the Indian point of view; an Act, No. 15 of 1907, was passed
to restrict immigration, which was intended to exclude from
1
This Ordinance was passed under Crown Colony Government to enable
the Government to free coloured persons of superior status from the
degrading restrictions necessarily imposed on ordinary coloured persons.
2
Parl. Pap., Cd. 3887, p. 9. Cf. Cd. 3251, 3308; H. C. 65, 1907.
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the Colonies all Indians who had not already acquired a legal
right to be there. Another section of the Act gaw an absolutely discretionary power to the minister to remove from
the Colony any person deemed on reasonable grounds to be
dangerous to the peace, order, and good government of the
Colony. The Imperial Government assented to the law in
a telegram of November 27, 1907,1 which runs as follows:November 27. No. 1. Your displftch, September 9. The
Immigrants Restriction Act, provisions of which are in some
respects unusual, has received very careful consideration
from His Majesty's Government. They note with some
regret that your Ministers have not been content to rely on
an education test for exclusion of undesirables and that
practical effect of s. 2, subsection 4, will ~ to exclude all
Asiatics, irrespective of their personal qualifications. In
view of the past history of this question and the special
circumstances of the Transvaal, they are nevertheless prepared to accept this provision, in the hope that exclusion
of further Asiatic immigration will result in more favourable
treatment of Asiatics now lawfully resident in the Colony.
They assume that grant of temporary permits under Asiatic
Law Amendment Act, s. 17, will not be discontinued, and they
desire from your Ministers specific assurance that there is no
intention of refusing access as visitors to ruling chiefs, Indians
of distinguished position, or high officials of Asiatic descent.
By s. 6, subsection b, powers of expulsion of an unusually
wide and unrestricted character applicable to foreigners and
British subjects alike are conferred on the Executive. His
Majesty's Government believe that no precedent for such
powers exists in the legislation of any responsibly -governed
dominion. Even the Peace Preservation Ordinance, passed
under abnormal circumstances after prolonged war, does
not confer actual power of expulsion. The exercise of such
power by executive without intervention of judicial authorities is liable, in cases of subjects of foreign Powers, to give
rise to very serious difficulties and, in case of British subjects,
is contrary to traditional principles of policy. His Majesty's
Government feel that these considerations have probably not
been fully brought home to your Ministers, and hope that
they will be prepared on reflection to put some limit on power
conferred by this subsection on the Executive. They ask
for assurance that legislation will be introduced limiting this
power to persons convicted of some offence, or at any rate
' Parl. Pap.,

Cd~

3887, p. 58.
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providing means by which any such order may be brought
before Couts for confirmation or discharge, and that your
Ministers will refrain from exercising this power pending
such legislation.
His Majesty's Government accept with some reluctance
provisions of s. 6, subsection c, but they feel sure that discrimination will be exercised by your Ministers in employment of the powers conferred.
If your Ministers can give the two specific assurances asked
for His Majesty will no'\ be advised to disallow the Act.
The Ministry gave the assurances requested, and the Act
became •law. Since then the trouble with the Transvaal
Indians has been lasting and difficult. There was resistance
to the registration law, followed by a partial understanding,
and the passing• of a new Act, No. 36 of 1908, but the old
Act remained still in existence ; then there was a demand
for the repeal of the immigration restriction law and the
adoption simply of a Natal Act; then there was a demand
for the permission for the settlement in the Colony of a few
professional persons, and difficulties arose as to wives and
children coming from India, while the expulsion in 1909 over
the border into Louren<;o Marques of persons deported from
the Colony has caused great difficulties, and complaints have
been made as to the treatment of prisoners by refusing them
leave to observe their religious practices.1
Matters have also been complicated by misunderstandings
of the intentions of the Government, apparently despite
perfect good faith on both sides, Mr. Gandhi and Mr. Smuts
taking different views of the result of these discussions. The
question of deportation under the Act was discussed in the
Courts, but it was held that the Crown had power under
the Acts to deport to the country of origin of the persons deported,2 the provisions of the Acts as regardsregistration and
right of entry were upheld as was inevitable in the Courts,3
1
See Parl. Pap., Cd. 4327, 4584, 5363. In the Orange River Colony
an Act of 1890 practically prevented any immigration while Ordinance
No. 12 of 1907 provided for the exemption of coloured persons of distinction, and the question has thus been of no consequence.
' Hong Kong and Leung Quin v. Attorney-General, [1910] T. P. 348, 432.
Cf. Venter v. Rex, [1907] T. S. 910.
3
Cf.Randeria v. Rex, [1909] T. S. 65; N aidoo and Others v. Rex, ibid., 43;
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and arrangements were made in 1909 direct with the Portuguese Government for the deportation of Asiati~ via that
territory. In the summer of 1909 the matter was discussed
by Lord Crewe with Mr. Smuts and Mr. Gandhi, but nothing
was done up to the coming into existence of the Union.
Since Union the Government of InQ.ia has under the power
given by an Act of 1910 decided to prevent immigration from ·
India to South Africa with effect frop July 1, 1911, on the
ground that there is no security that the Indians will be
allowed to become citizens of the Union if they so desire
after the expiration of their indentures. On the other hand,
the Government of the Union decided to' meet the wishes of
the Indians by passing an Immigration Act in 1911 on
the usual method with a short language te~t, .which on the
Australasian model is based on dictation of fifty words in
any language (nt>t in theory necessarily European) in preference to the mere'" writing of an application in European
language of Natal and the CaJ5e. At the same time Mr. Smuts
has announced that the regulation would not prevent the'
entry of 1;1- Jew educated natives every year for the ·requirementis of the community as regards law, medicine, and
religion. 1

·a.

§ 5. THE

KANAKAS IN AusTRALIA

1'here remains one case to be considered, that of the
deportation of the Kanakas who were introduced into Queens"
land for the purpose of work on the sugar plantations. At
first the introduction of these Pacific Islanders was conducted
with much brutality, and kidnapping was common; it was
at last regulated in some measure by Imperial Acts of 1872
and 1875, and by Colonial Acts which it was hardly, however,
possible adequately to enforce in the utterly barbarous.
condition of the islands. It was, however, felt in the south
·that a white Australia was essential, and the Commonwealth
passed in 1901 an Act (No. 16) which arranged for the deportation of all Kanakas within a few years. Representations were
Magda v. Regist1·ar of Asiatics, ibid., 397; Ho S.i v. Vernon, ibid., 1074;
Clwtabhai v. Minister of Justice and Another, [1910] T. P. 1151 (reversed on
appeal, 4 Buch. App. 305) ; Ismail v. Rex, [1908] T. S. 1088; Lalloo v. Rex,
ibid. 624.
' See Pa.rl. Pap., Cd. 5579; 5582, p. 47.

CHAP. IV)

IMMIGRATION OF COLOURED RACES 1099

made by the Aborigines Protection Society in favour of the
natives, woo were it was said civilized, and would be in great
danger in g9ing back to barbarous islands. This was borne
out in part by Mr. Woodford, the Resident Commissioner of
the Solomon Islands Protectorate, who pointed out in commenting on a petition presented to the Governor-General,
and sent to him for h:i,s observations, that in many cases the
natives having in Que~sland contracted illegal marriages,
or violated tribal customs, would be in danger in case of
repatriation. Mr. Philp also, as Premier of Queensland,
suggeste<t that Kanakas who had been a long time in the
Colony should b"e allowed to remain. The matter received
the careful coll,j'lideration of the Imperial Government, but
they declined to i;terfere in a matter within the full discretion
of the Commonwealth Government, and as a matter of fact
the Commonwealth not only carried out the deportation
with all co:Gsideration, but also modified in 1906 (No. 22) the
Act of 1901, and alloweq those who had really settled in the
country to remain there. 1 The absence of the Kanakas has
been made good by the payment of large bon:uses on sugar
produced by white labour. 2
§ 6. THE PRESENT PosiTION
, The record of the Imperial Government in the matter of
coloured races is satisfactory ; the principle laid down of
respect for treaties and for the rights of the Indian subjects
of the King are obviously sound, and while the restriction
on immigration is inevitable and in the interests of the
Empire, everywhere except in South Africa the principle is
being carried out that there shall be no discrimination
between. the resident, Indian and the European population,
and that even i'iitmigration shall not be prevented by direct
legislation ; it is significant that, despite all efforts, the
Commonwealth Parliament has hitherto declined to prohibit
mixed marriages, 3 and the Government of Western Australia
' See Parl. Pap., Cd. 1285, 1554; Commonwealth Parl. Pap., 1908, No.
173; Turner, Australian Commonwealth, pp. 25, 33-5, 52, 141.
2
See Commonwealth Parliamentary Debates, 1910, pp. 4261 seq.
" Mr. Murphy introduced a Bill for this end into the Western Australia
Parliament in 1910, but it was not passed. So Victoria Bills in 1910 and

llOO ADMINISTRATION AND LEGISLATION [PART v

have declined to legislate regarding the provision o£ separate
carriages on the railway £or natives. I£ only tllis spirit is
maintained, in a reasonable period the native element in
the country will be assimilated ; half-castes are steadily
becoming amalgamated with the rest of the people ; those .
Chinese who wish to remain permanently in the country
have no difficulty in obtaining white women as wives, and
they arc appreciated as husbands, a~d., though there may be
objections to the practice, they disappear when it is realized
that the cases are numerically very few, that thete is no
question of perpetuating a really coloured populai'tion, and
that a gradual process of intermingling is now wisest for all
parties. The blood of the country will not be appreciably
affected by such admixture, and the dang~rs of two wholly
alien races will disappcar. 1
The chief difficulty, indeed, which will arise in the future is
that of the employment of lascars in merchant shipping in
Australasian waters, against which both Australia and New
Zealand feel strongly, and which they desire to sec extinguished as far ttH the coasting trade at least is concerncd.2
In South Africa the position is different ; coloured immigration there docs not threaten the purity of the race, but
complicates tho native problem, one of infinite and most
regrettable complication, for which no solution is yet in sight. a
Im.I wore aimed at Asiatics in connoxion with shearing of sheep, but were
not pas~cd. A Now Zealand Bill of 1908 shared a like fate.
1
The sympathy shown in August 1911 with the Chinese in cases of
isolated assaults in New South Wales, and in a case of the compulsory
deportation of a Chinese wife who had been temporarily admitted (Age
August 3) is significant of the change of feeling since immigration became
rare.
2
See Parl. Pap., Cd. 3567, pp. 108-16; '5745, pp. 3!).<J..409.; New Zealand
Parl. Deb., cliii. 695-72, 835, 836, 871. The Queensland Royal Commission on pearl shell and heche de mer reported in 1908 (Repo:J!t,. p. 62)
that white labour should be substituted for coloured labour in the fisheries,
but no action has been taken; and in the Queensland Parliament in 1910
it was urgently asserted that only by the aid of Japanese could the industry
be pursued at all. These Japanese are permitted to enter for a temporary
purpose only by the Commonwealth Government. See Parliamentary
Debates, 1910, pp. 1585 seq.
• See Mr. Malan in Cd. 5745, pp. 409, 410.

