
CHAPTER II 

CONSTITUTIONAL Sl!."TT ING 

It was felt during national movement that the Constitu7 

tion of independent India would be designed in such a way that 

the people's will gets reflected in the governance of the 

country. Under the inspiration of Mahatma Gandhi and other 

progressive leaders the national movement emphasised two importarit 

principles for achieving the goal of an egalitarian social order: 

(1) Adult suffrage, and (2) reservation of seats for depressed 

classes in representative bodies of the country. 

A demand was also made that the deprived sections should 

have adequate representation in public services. During British 

raj certain number of posts were reserved for certain categories 

provided ·the candidates had fulfilled minimum prescribed quali

ficat.:l.ons. Religious communities and some other groups were given 

representation by the British authorities. After independence 

though we abolished communal representation both in Parliamentary 

institutions as well as in services, the problem of deprived 

sections remained. 

The case for affirmative action was put succinctly by 

Arnbedkar. They would hav~ -~-Q use a method of seemin~~Y unequal 

treatment to re~ch the ·goal of equality. 1 Ambedkar, in his note 
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to the Round Tcl.ble Conference, wrote ~ "The Depressed Classes 

have suffered enorm::>usly at the hands of the high caste officers 

wh<:> have monopolized the .Public Services by abusing law or by 

misusing the discretion vested in them in administering it to, 

the prejudice of the Depressed Classes and to the advantage of 

the caste Hindus without any regard to justice, equality or good 

conscience. This mischief can only be a~ided by destroying the 

monopoly of caste Hindus in the Public services and by regulating 

the recruitment to them in such a manner that all communities 

including the Depressed Classes will have an adequate share in 

them". 2 

Jawaharlal Nehru, on the other hand, with his anti-

imperialist approach, placed the demand for complete independence 

and thought any social reform movement would divert. the main 

thrust o£ freedom movement. When Gandhiji launched his great 

ur1touchability campaign, Jawaharlal thought it would side line 

·the main issue. Being influenced by Marxist philosoph~ he "tended 

¥o think of the problem of untouchability in and caste in terms 

of economic solutions". 3 He did not appreciate either Gandhiji's 

tmtouchabil1ty campaign or "Ambedkar' s stress on the importance 

of social revolutiOI:l as distinct from economic change". 4 He wrote 

in h,is ?~~covery o~ India; 11 Not only must equal opportunity be 

given to all, bttt ~s:Pecial-~opportunities for--educationai~ economic

and cultural growth must be given to backward groups so as to 
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enable them to catch up with those who are ahead of them. Any 

such attempt to open the doors of opportunity to all in India 

will release enormous energy and ability and transform the 

5 
country with amazing speed 11

• 

Jawaharlal 1 s insight was reflected in the Objectives. 

Resolution which he had moved in the Constituent Assembly on 

13 December 1946. The resolution inter alia stated that they 

would frame a constitution "wherein adequate safeguards shall 

be provided for minorities, backward and tribal areas, and 

depressed and other backward classes". 
6 

II 

After the passage of Objectives Resolution the Constituent 

Assembly.set up an Advisory Committee on Fundamental Rights, 

Minorities and Backward classes on 24 January 1947. sardar 

vallabhbhai Fatel was elected its Chairman. The Committee formed 

a number of sub-committees of which one dealt with fundamental 

rights and another with the question of minorities. It was 

Advisory Committee which after considering the recommendations 

made by these two sub committee's submitted its interim report 

that was accepted by the C~!lstituent Assembly. 
I 

The principle of equality of opportunity in the matter of 

pUblic employment was contained in the drafts submitted by 
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K .. M. Munshi and .Ambedkar. on 17 March 194 7 K. M. Munshi submitted 

a note which contained several articles embodying the fundamental 

r.ights. one of his draft articles said: 11 All citizens are entitled 

to equal opportunity in the matter of public employment and office 

of power and honour". 7 

Ambedkar also prepared draft articles on the same subject. 

He proposed safeguards to be provided for protecting the rights 

of the depressed classes and ensuring their representation in 

the services under the state. He wanted at least one representative 

of each of the scheduled castes to sit on the state and central 

Public services Commissions. 8 Ambedkar treated Scheduled Castes 

a minority and wanted them to be provided with adequate safeguards. 

K.To Shah and Harman Singh also incorporated the principle 

of equality of opportunity in their respective drafts. When the 

Sub-Committee on Fundamental Rights discussed the subject on March 

24, 1947, shah pressed his view that the Constitution should 

guarantee non-discrimination, not only in "Public employment" 

but also ~employment in any enterprise aided or assisted by the 

state". 9 The Sub-Commit.tee rejected the suggestion and prepared 

its draft report to the advisory committee on April 3, 1947. 

When it considered this report, the Sub-Committee adopted Munshi's 

draft relating to equal opP2rtunity in the matter of public 

employment. Its draft .. report contained a provision on equality of 

opportunity in public employment in sub-clause (1)(bJ of Clause 

5. When the sub-commdttee considered the sub-clause on April 

14 and 15, 1947, Alladi Krishnaswami Ayyar referred to certain 

enactments like the Hindu Religious Endowments Act which restricted 
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cert.a;i.n .appointments to Hindus and suggested that it was · 

neceJssru:y to J;:rotect such provisions. The sub-committee accepted 

this suggestion and Clause 5 (b) !1) was redrafted as an independent 

clause. It became 5 (1) in the final report. It said 1 "There > 

shall be quality of opportunity for all citizens -- (i) in 

10 
matters of public employment". 

~he Sub-Committee on Minorities considered the report 

of the Sub-Committee on Fundamental Rights on April 17, 194 7. 

sardar Uj j al si.ngh observed that. the v1ording of Clause 5 would 

not debar "giving special consideration to minority communities 

in recruitment to Public Services".
11 

The Sub-Committee on 

Minorities recomnended the addition of a proviso to clause 5 in 

order I!Jto meet the claims of minorities to special representation 

12 in the se.r:v ices". 

The Advisory Committee first discussed the draft clause 

along with the recommendations.of the Minorities Sub-Committee 

·on April 21, 1947. At the outset Alladi Krishnaswami Ayyar 

objected to the affirmative assertion in the first part of the 

clause on the ground that the claims of minorities could be 

adequately met without an additional stili-clause if the affirma-

tive expresl>ion was changed into a negative one as in section 

:2 98 of the :l93 5 Act.~;3 Munshi, on the other hand, stressed the i ... 

view of the sub-cornmi,ttee .that the c;;Jeneral principle regarding 

equaJ.ity of opportunity to all must be asserted in the affirmative; 

. ~ 
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and i·f any exception was to be provided i.n favour of backward 

conYnunities, that should be done by incorporating a separate sub-

14 
clause to that effect. 

Arnbedkar pointed out that the members of the same minority 

must be provided with guaranteeing of equality of opportunity. 

He favoured the. addition of a proviso which would enable the 

Government to reserve a certain number of posts for the minorities 

in the services. K.M. Panikkar observed that in many Indian 

States and Provinces there was a well established policy of giving 

preference to local people in public employment. The clause as 

drafted declared such preference illegal in the matter of public 

employment. He thought that "to provide that there shall be 

equality of opportunity in the matter of public employment 

whether in the unit or in the Union without reference to local 

conditions is utterly impracticable". 15 Rajagopalachari observed 

that the clause would arouse all round resentment if it was going 

to mean that there would be no reservation made in favour of the 

people of any particular Unit. 16 AmPedkar felt that the clause 

as it stood did not prevent any unit from prescribing additional 

conditions for employment. 17 It was finally referred to the ad hoc 

comnd.ttee for redrafting which was appointed earlier for consi-

daring the clause. 

! 

:. ' '. 

-- .. 
The cl_ause CiS .redrafted came before the Advisory Committee 

on April 22, 1947. It read: 11 Nothing herein contained shall prevent 
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the state from making J;:-•rovision for reservations in favour of 

ubli . II 18 
classes not adequately represented in the P c serv1ces • 

The discussion on the redrafted clause was resumed. Ambedkar 

suggested the deletion of all the words after tre word "reserva-

tions 11 and in their place the insertion of the words 11 in pub lie 

- - 19 
services in favour of. classes as may be prescribed by the state11

• 

Munshi suggested the use of the words "classes which in the 

opinion of the state are not adequately represented". 20 Other 

members favoured the insertion of expressions like "minorities", 

''minorities and classes", 11 minorities and backward classes", and 

"classes including minorities" in place of the expression "classes" 

used by the ad hoc committee. The Chairman clarified that minority 

was included in classes and that the clause as redrafted was satis-

factory. 

Thus the idea of reservations for classes not adequately 

represented in the services under the state evolved in the course 

of discussions held in the sub-committees on fundamental rights 

and minorities and the Advisory Committee from February to April 

1947. The Advisory Co~ittee stmmitted its interim report to the 

Constituen-t Assembly on 23: April, 1947 which recognised that the 

equality provision must contain safeguards for classes not ade

quately represented in the public servJ.ces. The provision was s 
I 

Th_ere shall be euality of opportunity for all citizens in 

matters of Public employment •••••• 



Nothing herein contained shall prevent the State 

from making provision for r:·eserv at ion in favour of 

classes who in the opinion of the State, are not 

adequately represented in the Public services.
21 

17 

The report of the Advisory Committee was discussed by the 

Constituent Assembly in April, May and August 1947 and was adopted 

with slight modifications. It was explained that the provisions 

would be drafted and incorporated in the draft Constitution on 

the basis of the decisions of the Constituent Assembly. The clause 

was reframed as: 

There shall be quality of opportunity for all 

citizens in matters of employment •••• Nothing in 

this section shall prevent the State from making 

provision for the reservation in favour of any 

particular classes of citizens who, in the opinion 

of the State, are not adequately represented in the 

services under the State. 22 

The clause as accepted by the Constituent Assembly was 

reproduced in the Constitutional Adviser's Draft Constitution 

of october 1947 as cl&use 12 without any substantial alterations 

and appeared as article 10 of the Draft Constitution prepared 

by the Drafting Committee with one important modification : 
I 

instead of the words 11 in ·favour of any particular claas of 

citizens" the words 11 in favour of any backward class of citizens11 



18 

23 were inserted. Draft article 10 then read as follO\'lS: 

(lJ There shall be equality of opportunity for all 

citiz-ens in matters of employment under the State. 

(3) Nothing in this article shall prevent the State from 

making any provision for the reservation of appointments or posts 

in favour of any-backward class of citizens who, ~n the opinion 

of the state, are not adequately represented in the services under 

the state. 

Ill 

When the draft article 10 carne up for consideration before 

the constituent Assembly on November 10, 1948, several ~endments 

were movedu 

Loknath Misra (Orissa~ General) suggested that the clause 

(3) be deleted. To him, clause (3) which referred to reservation 

of appointments to backward classes was unnecessary as it put 

11 a premium on backwardness and inefficiency". 24 He said that it 

was not a fundamental right for any citizen to claim State employ-

ment on any other consideration apart from merit alone. Damodar 

Swarup Seth (United Provinces: General) also proposed the deletion 

of clause (3) altogether. He said that thoug·h the clause appeared 

to be just and reasonable, it was wrong in principle. According 

to h~, reservation of posts in services for the backward classes 

meant "the ve,ry ne_gatio_n_ ()_;f: ___ effic_~ency and_ c;;J_<:)Od go~~~r-~ent". 25 
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Moremve1:, the term 'backwa.t.·d• was not easy to define nor was it 

"easy to find a suitable criterion for testing the backwardness 

of a community or class11
• 
26 He pointed out that if the clause was 

accepted, it \orould give rise to casteism and favouritism which 

should not find a place in a secular state. While tte backward 

classes should ·be given necessary facilities and concessions for 

impr·oving their educational qualifications and raising general 

level of their uplift, appointments or posts should be made only 

on merit and qualifications and no concession should be allowed to 

any class on the plea that the same happened to be backward. 

While loknath Misra and Da.noda.r Swarup Seth suggested 

deletion of clause (3), the other members favoured the retention 

of the clause. 

Pandit Hirday Nath Kunzru ~United Provinces s General) 

pt·oposed that in clause (3) of draft article 10 the words "shall 

prevent the state from making any provision for the reservation" 

be substituted by the words "shall, during a period of ten years 

.after the commencement of this Constitution, prevent the State 

from making any reservation11
•

27 He observed that the term 

• bclckward' was not defined' anywhere in the Constitution. He 

suggested that whether any class was backward or not, should be 

left to the law courts to ·decide .. Therefore, the term 'backward' 

should be defined by :the House so that there could be no dispute 

in future as regards its meaning. He said t.hat it was not desirable 
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that any special provisions granting protection to communities 

should operate indefinite+Y• In his view the operation of special 

provisions for backward classes should come under review from 
' 

time to time so that it could be seen that ''whether the state had 

taken such steps as were necessary in order to lift these classes 

from their present condition and enable them to compete in terms 

28 of equality with the other classes" .. 

Aziz Ahmad Khan .(United Provinces :Muslim) proposed that 

in clause (3) the word 'backward' should be omitted. He pointed 

out that at the time when the Minority Report was submitted before 

the House, the word 'backward' was not present and it was finally 

decided that 11 :lt was unnecessary to include the word backward". 29 

He said that if the pr9posed amendment was not accepted, the draft 

artj.cles 296 and 299 would become opposed to article 10. The draft 

a.rtj.cles 296 and 299 correspond to articles 335 and 338 of the 

Constitution. Article 335 safeguards the claims of the members 

of the scheduled educationally and economically backward. Article 

338 makes provisions for a special officer for the Scheduled Castes 

and Scheduled Tribes to be appointed by the President. In the 

opinion of Mr Khan, only those people required protection who had 

misgivings that in case protection was not cgiven, their rights 

would not be preserved. He said that if State services were 
I 

monopolised by one particular class~ others might think that their 

existence had been ignored. This very idea, he thought, would 
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"become a source of creating unpleasantness in the country". 
30 

In his v·iew, in the new· set up which would be made in the country, 

"we should neither create nor multiply differences". 
31 

To him, 

safeguards should be provided for the minorities bEO;cause they' 

required protection due· to changes which would be introduced 

in the country. 

Ari Bahadur Gurung (West Bengal : General) raised the 

ques·tion as to whether the word • backward' included three cate

gories of people, namely, Scheduled castes and Tribals and one 

particular class which was not included so far, under the term 

'backward' although it was educationally and economically back-

32 waro.. He pleaded that the Gurkhas who were domiciled in India 

were "educationally and economically backward" and they "should 

have the same privilege as the other backward communities in 

India".
33 

He assured the House that the Gurkhas who played their 

part in the preservation of the independence of India and had an 

opport::.unity to serve in the British Army owed their full allegiance 

to the Government of :tndia and not to the Government of Nepal. 

I 

Members belonging to the backward classes, who were given 

an op~rtunity ~o express their views, favoured the provision 

in clause (3)~ Majority of them expressed their apprehension as 

regards the scope of 'the words 1 backward'. R. H. Nalavade (Bombay: 

General) supported the clause {3) of draft article 10. He, however, 
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argued that the words • Scheduled Castes • might have been used 

in the place of· 'backward classes• in the clause to make it 

easier for the depressed classes to get adequate representa~ion 

in the services. In his view, "the words • backward classes• are 

so vague that they could b~ interpreted in such -a way as to 
. 34 

include so many classes which are even educational·ly advanced". 

He referred to bitter experience in the provinces where the 

depressed classes were not given chances of employment though 

they were educated and qualified. He, therefore, supported the 

clause (3) because according to this clause, depressed classes 

could be adequately represented in the provincial as well as 

the Central services. 

Dharam Prakash (United Provinces : General) said that 

• backward class' had not been defined so far and "there is no 

poss.t.bility of its being defined in the near future". 35 According 

to him, there was no community which did not have a section of 

people which was backward whether economically or educationally 

or socially. He be,lieved that if there was to be any reservation 

for backward classes in the services it was very necessary to 

see as to. \ihat wa~. t~ present position and what was to be the 

future of a particl,llar class which had been backward for centuries, 

whether religicl:>usly _pr economically or socially. Mr Prakash 

proposed that the WQFds • backward class • be substituted by 

'depressed classes' o~ 'Scheduled class' because of the definite 

J 
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meaning of the latter. He said that among the scheduled Castes 

had been included a number of those classes which were supported 

by all to be backward. In· free India it would not be "proper to 

make reservation for Hindus, Muslims, Christians and Sikhs on the 

ground that they are minorities". 36 But in so far ?iS that section 

of Hindus was cqncern~d who were called Harijans,· and they were 

really backward, it appeared to be appropriate that there should 

be reservation. He, however, said that there should be reservation 

for backward classes for some time and reservation must be opposed 

when they reached the same level of culture as other sections of 

the population had. 

Chandrika Ram (Bihar : General) favoured the insertion 

of the words •scheduled Castes• after the words 'backward classes'. 

He said that the question of reservation for Depressed Classes 

and scheduled qastes w;as discussed by the Advisory Committee but 

it was lost by a single.vote. otherwise there would have been 

legally binding provisions for reservations in services for the 

Harijans. 37 He informed the other members of the House that the 

expression 'backwar~ class• had been defined in the Census reports 

of 1921 and 1931. According to these reports, our society is 

divided in.to three se<:;:tions the highest consisting of that 

section of our society what is known as •caste Hindus• and the 

I 
lowest of the section known as •scheduled Castes• or Harijans, 

while the third occupying a middle position between-these two and 

I 

_j 
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cons1sting of a large portion of our people is what may be termed 

as Backward Class. 38 Disapproving the amendments suggested by 

seth Damodar Swarup and Pandit Loknath Misra seeking deletion 

of the word • backward class • he observed that those who were · 

of the opinion that no.backward class existed in the country were 

"blind to the facts of the history of our country, to the pro-

gressive society of today and to the conditions obtaining at 

· n39 
present. 

P. Kakkan (Madras : General) also supported the draft 

article 10. He said that the poor Harijan candidates hitherto 

did not get proper apPointments in Government services. The higher 

officers selected only their own people, but not the Harijans. 40 

Even. in the matter of promotions they did not get justice. He 

observed that.the Government could "expect necessary qualifications 

or personality from the Harij ans, but not me~it 11 • 41 If merit alone 

was taken into account, the Harij ans could not come forward. 

H.e suggested that 11 the Government must take special steps for 

reservation of appointments for the Harij ans for some years••. 42 

To him, the Harij ans: mus.t be given more jobs and be encouraged 

by the Government. 

V.I. Muniswamy Pillay (Madras ' General) pointed out that 

the word 'bac~ard 0 had not been· defined properly. He was in 

confusi9~ whether. t.he communities specially· the Scheduled 

.. 
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Caf;tes -- that \'lere left out in the administration for their 

due s:hare had been provided for. He made it clear tnat unless 

th(~:re was an assuranc~ t-h,at the Scheduled Castes would at all 

times be taken into account and given enough chances in appoint-
! 

ments, their uplift would stand over. He feJ.t that the argument 

advanced by some members of the House that reserv~tion was not 

necessary was "uncholesome thinking"o 
43 

This was so· because so 

long as the communal canker remained in the body politics, there 

would be communities coming up for reservation. He, however, 

pleaded the case of the scheduled Castes "because they have been 

left. in the lurch and due to the.ir lack of social, economic and 

44 
educational advancement for years". He said that they must get 

justice at. all times. At the s arne time he told the House that 

it -vras 11 not the object.of any of the leaders of the Harijan 

community to perpetuate the communal bogey in this land for 

ever". 45 But they must be given protection so long as they 

remained backward in getting admission into the services. 

T. Channiah (Mysore) also supported the retention of the 

·word • backward • in clause .(3) of draft article 10 •. He pointed out 

that though the word 'backward' had not been specifically defined 

1n the Draft Constitution, it was known that in North India, among 

Hindus there >iere c;tasses of people engaged in agriculture and 

artisan works w~o belonged to backward class. In south India, the 

term 'backward clas.s':: was very distinct. The backward classes 

in South India were eJther socially backward or educationally 



backward. Th(3 only classes which did not fit in clause (3) of 

artiC!le 10 were those. who v1ere economically forward. He said 

that in Mysore, there.were two classes of vacancies-- A and B 

classes. Both the Brahmins and the non-Brahmins were competen~ 

to apply for the A class vacancies whereas for the B class 

vacancies, only the backward classes were entitled to compete. 

26 

He felt. that these backward communities suffered from two disabi-

lities, namely, social and educational disabJlities. It was from 

these two points of view that the Mysore Government had specifi-

cally provided the appointments in the B class. Therefore, it 

was right that the word •backward' appearing in clause (3) of 

article 10 should be retained. He also urged that reservation 

for a period of 10 years suggested by J?andit Kunzru be extended 

to 150 years which had been the period during which opportunities 

had been denied to them. 

Santanu Kumar Dass (Orissa ' General) also favoured the 

retention of the draf.t article. He was of the opinion that due 

to 11 evil e;fects of foreign rule in our country", it was not 

possible to immediatel,y delete 11 all provisions relating to reser-

46 
vations f~om our country". He felt that so long as these condi-

tions continue!d in our country there would be demand for reserva

t:ions in sez:vices for the Harij ans and the Scheduled castes who 

were covered by ithe;, t.~rm '.:backward class•. 



H .. J. Khandei:ar (c •. .P & Bihar : General) also supported 

article 10. He congratulated the friend of the drafting committee 

who had inserted .the w?rd 'backward' in article 10(3). In his 

v ie\'i if the word • backward' had not been defined, the purpose 
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of the Scheduled castes would not have been served as it should 

be., 47 He said that the conditions of the scheduled Castes were so 

deplorable that though the candidates of the Scheduled Castes 

applied for certain Government posts, they were no·t selected for 

the posts because the people who selected the candidates did not 

belong to that community or that section. Though the Scheduled 

Caste people ~rere qualified, they did not get "opportunity and 

fair treatment in the services". 48 If the qualifications tor the 

Harijan candidates, he thought, were not relaxed, they would not 

be able to compete with the candidates belonging to the Brahmin 

community or the so-called sarvarna Hindus. Mr Khandekar supported 

the amendment proposed ?Y Muniswamy Pillay that the words 

'Scheduled caste' be inserted after 1 backward class'. He disagreed 

with Chandrika Ram that the term • backward' had been defined in 

the census reports. He said that the word 'Scheduled Caste' and 

not the word 'backward' had been defined there. 

There were sone.:,members who, on the other hand, favoured 

the deletion of the ~oFd ·~ackward' because they were of the view 

that its ~cope wrs l,il~~:l;Y to be misconstrued by the state which 

might adve~sely affect, the claims of the minority groups seeking 

adequate repre~enta~io,n. in. the services:. Thus, Mohamed Ismail Sahib 
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(Madras: General) pointed out that though t.he word 1 backward' 

had not been defined at all anywhere in the Constitution, it had 

got a definite and technical meaning in Madras. In Madras, there 

were a number of castes Cind sub castes called the backward conunu-

nities. The Government o~ Madras had scheduled more than 150 of 

these classes who constituted the majoritY. of the population of 

that province, and eve;r:yone of these communities came from the 

majority community of Hindus. The scheduled castes were not 

included in the list and if they were included, "all of them put 

togetheru would 11 form decidedly the majority of the whole popula

tion of that province". 49 He raised the question as to whether 

the word 'backward' inserted in clause (3) of draft article 10 

meant the same backward classes as the Madras Government meant. 

To him, there were backward people amongst the non-majority 

people as well. The Christians and the Muslims were backward 

in minorities. They should not be "excluded from the purview 
·so 

of this clause•• .. 

Mohamed Ismail. w;_as opposed to the amendment moved by 

Pandit Kunzr,u that tqe ;reservation should continue for a period 

of ten years.. I-I~ fel~ that .. "the measure or yardstick in any such 

matter shou~d not bec:.tne pe.J;iod of time 11
• 

51 The backwardness of 

the people .was the resu:lt of conditions which had been in exis-

tence for sever,all centUries and these would not die off easily. 

So the step~ should l,=>e; taken 11 to liquidate that backward condi

tion'!.52 when the bac)cwar~ people advanced and had "cone forward 

'I ,! 



as much as any other community in the land, then tht~e very 

53 
reservations would automatically disappear11

• 

v 
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K.M. Munshi now replied to the criticisms levelled against 

the draft article 10. As regards the fears voiced by members who 

belonged to the scheduled Castes he observed : 11 I can not imagine 

for the life of me how, a£ter an experience of a year and a half 

of the Constituent Assembly any honourable Member of the Scheduled 

Castes should have a feeling that they will not be included in 

the backward classes so long as they are backward. I can not also 

imagine a time when there is any backward class in India which 

does not include the Scheduled caste11 ~4 He assured the scheduled 

Caste members that the.House would not make a distinction or 

discriminate against t~em. He .Pointed out that two things would 

be achieved by the clause ~ the highest efficiency in the stace 

~ervices would be achieved and at the same time it would be seen 

that the backward_ clas.ses should be given scope in the services 
. . . ~ 

of the State which gave a status and an opportunity to serve the 

country and this opportunity should be given to every community, 

even among the backward people. He thought that 11 the word • backward• 
, i '. II 55 

was the best possible term.. The word • backward• would include 

that class of people who were so backward that special protection 

was required in the services. 



K.M. Munshi made it ;clear that under Article 301 a 
•: . 

Comrriiss i<>n would be appointed in order to investigate what were 
• :' 1 

backward classes. He pointed out that in the Province of Bombay, 

there had been a definition of backward classes which included 

30 

not only scheduled Castes and scheduled Tribes but also backward 

classes who were _economica;lly, educationally and socially backward. 

Therefore, there was no need to 11 define or restrict the scope of 

56 the word 1 backward' to a particular conununity11 ~ 

T.T. Krishnamachari, who spoke a£ter K. M. Munshi, referred 

to draft article 10 "as a piece of loose drafting". 57 which should 

not, in his view, find a place in the Chapter on Fundamental 

Rights. Referring to clause (3) he asked who the backward class 

of citizens were. It did not apply to a backward caste or Scheduled 

Caste or. any particular comm.Unity. Further he enquired what would 

be the basis for determining who were backward. He suggested the 

basis of literacy and, raised the question that u if the basis of 

division is literacy;,_ 8.0. per cent of our people fall into backward 
··. : ': 

class of citizens, who ·.is going_ to give the ultimate award? 
:. ·.. . ' ,, 

Perhaps tna ,supreme Co~rtu 58 The court would have to find out 

the intention of the framers of the Constitution as to "who should 

come under the category of backward class" .. 59 He raised the ques

tion whether i·t was a class which was "based on grounds of econo

mic status or on I grounds of literacy or on grounds of birth". 60 

However, he was confident that the word 'backward' would ultLmately 



be int.erpreted by t:b.e Supreme Court on some basis __. "Caste, 

conununity, religion, li:ter.acy: or economic status". 
61 

Thus the 

Drafting Committee, he .thought, had produced a "paradise for 

Lawyers" .. 62 

In reply to the qriticisms against the draft article 
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10(3) B.,R. Arobedkar just;.ified the inclusion of the word· 'backward'. 

He pointed out that the Drafting Committee had to reconcile three 

opposing points of view ,;__ first, 11 there shall be equality of 

63 opportunity for all citizens" , second, "there ought to be no 

reservations of any sort for any class or community at all1164, and 

third, there must be "a provision made for the entry of certain 

communj.ties which have so far been outside the administration". 65 

Keeping these facts in.mind, he said, it was seen that "no better 

formula could be produce~ than the one that is embodied in sub

clause (3) of article 10 of the Constitution". 66 He further 

pointed out that if "some such qualifying phrase" as • backward' 

was not used, 11 the exception made in favour o£ reservation will 

67 _ultimately eat up the rule altogether11 That, he thought, j usti-

fied the introduction of the word 'backward' by the Drafting 

Committee .. He admitted that the word 'backward' "did not originally 

f1nd a place in the fundamental right in the way in which it was 

passed by ·this Assembly"., 68 

Finally~ Ambedkar referred to two questions which had been 

raised d~ring .the debate in the Constituent Assembly viz. definition 
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of backward community and justiciability of clause (3) of the 

draft article. AS regards the former he said s 11 Anyone who reads 

the language of the dr·aft itself will find that we have left it 

to be determined by each" local Government". 69 To him, II a backward 

community is a communit·y which is backward in the.: opinion of the 

Government". 70 As regards 'the latter he stated : 11 It is rather 

difficult to give a dogniatic answer. Personally I think it would 

be a justiciable matter". 71 

When the article was put to vote, all the amendments made 

relating to clause (3) were negatived by the Assembly and it was 

added to the Constitution without any alternation. It was, 

however, renumbered as article 16(4). 

VI 

Article 37 

.. 
Article 37 of the Draft Constitution, which was subse-

quently renUlnbe:red as &'tic le 46, provides , 

11The State shall Eromote with special care the 

educational and' economic interests of the weaker 

sections of the people, and in particular of the 

Schedule~ castes. and the Scheduled Tribes, and 

shall protect them ·from social j_njustice and all 

forma of exp1oitation 11 • 



when the article came up for consideration of the Constituent 

Assembly on 23 November, 1948, amendments were moved by Sardar 

Hukum Singh {East Punjab: Sikh) and A.V. Thakkar (United States 

of Kathiawar : Saurashtra). 

sardar Hukum Singh proposed tl1at the words 1 scheduled 
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Castes• be substituted·by 'Backward communities of whatever class 

or religion 1 • He pointed out that 1 Scheduled Castes• had been 

defined in article 303 of the Draft Constitution 11 as castes 

and races specified in the Government of India (Scheduled Castes) 

Orde.t·, 193611 which had described "most of the tribes, castes and 

sub castes11 and included :" Bawaria, Chamar, Chuhra, Balmiki, Od, 

72 
Sansi, SiJ:viband and Ramdasis 11

• He alleged that though the 

Sikh Ramdasis, Ods, Balmiki and Chamars were backward classes, 

they had been kept out of the benefits provided for Scheduled 

castes. He ~upported the underlying idea. of the uplift of back-

ward communities so that they might be able to "make equal contri

bution in the national interests 11 • 
73 

But he thought that as 

•weaker sections• had not been defined anywhere in the Constitu-

~ion, the.whole attention would be directed to the 'Scheduled 

Castes~ Even the article laid the whole stress on the •scheduled 

Castes~ by centralising through the words 'in particular of the 
' 74 . 

sched\.lled Castes •. He observed that discrimination was shown 

against the Sikhs because •scheduled castes• 
- . 1 

11 have been under stood 

by the general masses to excluoe the members of the same castes 
.. . ~ , I . , . 

possessing Sikh religion 11
• 

75 He suggested that educational and 

economic interests should be sought for "all backward classes, 



and not for persons professing this or that particular religion 

or belie£ 11
• 

76 

A.V. Thakkar rroved an amendment to include •backward 

castes• among Hindus and Muslims. 

B.R. Ambedknr in his reply to the criticisms levelled 
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against the draf~ article 37 justif~ed the retention of the words 

•scheduled Castes• there and suggested that the amendments made 

relating to the article be postponed. Then SaLdar Hukum Singh 

and A.V. Thakkar had withdrawn their a~end~ents. The article was 

then put to vote and stood part of the Constitution without any 

alternation. 

VII 

Article 3 01 

Article 301 of the draft Constitution which was corres-

ponded by article 340 of the Constitution provides~ 

1~ Th~ President may by order appoint a Commission consisting 

of such persons as he thinks fit to investigate the conditions of 

socially and educationaly backward classes within the territory 

of India and difficulties under which they labour and to make 

recommendations as to the steps that should be taken by the Union 
i 

or any State to remove such difficulties and to improve their 

condition and as to the grants that should be given for the purpose 
or 

by the unionLany State and the conditions subject to which such 



grants should be givenf and the order appointing such commission 

shall delfine the proce;:iure to be :followed by the Commission. 
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2. J\ conmission so appointed shall investigate the matters 

referred to them and present to the President a report setting 

out the facts as found by them and making such recommendations as 

they think proper. 

3. The President shall cause a copy of the report so presented, 

together with a memorandum explaining the action taken thereon 

to be laid before the Parliament. 

When the draft article carne up for consideration of the 

Constituent Assembly on 16th June, 1949, various amendments were 

suggested. 

H.V. Kamath offered three amendments for clause (1) of the 

draft article. First, he favoured the deletion of the words 

'consisting of such persons as he thinks fit'. In his judgement 

these words were "wholly superfluous 11
•

77 He said that they had 

11 Caste a reflection upon the wisdom of the President11 • 
78 It was 

11 absolutely pointless and purposeless to say" that he might 

11 appoint a Commission consisting of such persons as he thinks 

fit 11
• 

79 
He thought that the words a£teJ::- 1 appoint a Commission' 

should be stopped. Second, he suggested that the words 'grants 

should be given• be substituted by 'grants should be made'. Third, 

he proposed that the word 'and' be substituted by •as well as'. 
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However 
1 

he left the se~cond and tl.lird amendments tc the collective 

wisdom of the drafting committee. 

E'or clause (2) Kamath proposed the substitution of the 

words • a report setting out the facts as found by ·them and' by 

the words •a report there on'. He favoured the deletion of the 

WOrdS I together With a memorandum explaining the .aCtiOn taken 

there on' and the additi~n of the words 'for such further action 

as may be necessary• at the ~nd of clause (3). 

Kamath referred to his amendment for clause (3) as 11 a 

80 
drafting amendment, plus an amendment of substance". There 

were two parts of it. The first related to the manner in which 

the President should cause a copy of the report to be laid before 

Parliament. The clause, as it stood, made "it incumbent upon the 

President to affix a memorandum to the copy of the report to be 

laid before Parliament". 81 He suggested that 11 he must add a memo-

82 randum to the report". The second part of his amendment for 

clause (3) related "to the sequel to the submission to the parlia

ment by the President of this report by the Commission 11
•
83 Karnath 

thought that Parliament should have 11 a. definite say, a substantial 

84 voice" in the policy to be adopted or action taken for the 

welfare of the socially and educationally backward classes. 

Parliament would be entitled to ask that any action taken for the 

welfare of thelbackward classes must be in conformity with the 

policy that would be formulated by it. He further suggested .. that 

when the report would come before the Parliament, "further action 
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should. be taken by Par i.lament and not by the President". 
85 

The 

President, if needed be, "would corrununicate to Parliament his 

own z:·eactions. to the report, but should not be final authority 

to take action thereon". 86 Parliament must have the word on ac;tion 

87 
to be taken on that report. 

B.R. Arnbedkar moved his amendment asking for the substi

tution of the word 'Parliament' by •each House of Parliament•. 

Pandit Thakur Das Bhargava considered the draft article 

301 as the most important article of the constitution. He called 

88 
it "the soul of the Constitution". To him, so far as the 

depressed classes were concerned, the article sought 11 to complete the 

process of bringing them upto the normal standards". 
89 

The article 

placed "upon the entire nation the obligation of seeing that all 

the disabilities and difficulties of the Depressed Classes" were 

removed and therefore, it was 11 really a Charter of the liberties 

of the ~ackward classes". 90 He alleged that while reservation 

was given to some backward classes, it was denied to other classes 

who were really backward. He, therefore., demanded "a register to 

be made of all backward classes including the present Depressed 

classes". 
91 

He said that so far as backward classes were concerned, 

it should be seen that they did not continue in the category of 

backward classes after they had reached normal standards so that 
I 

their backwardness. was not .. 11 crystalized or perpetuated''• 92 
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Bhargava favoured the \vord 'shall' in stead of 1 May• in 

clause (1) in order to make the President obliged to appoint a 

commission for investigatin~ the conditions of socially and edu-

cationally backward classes. He observed that the article 301 did 

not refer to the obligations of the Parliament as regards backward 

classes, and no safeguards were provided for minor_ities like the 

Huslims and S.ikhs. The scheduled castes and backward classes were 

the only responsibility of the Parliament. He suggested that in 

regard to these classes, special officers should be appointed to 

see whether the fundamental rights which had been given to them 

under the Constitution and the special facilities which were sought 

to be provided for them after the investigation of the Commission 

were enjoyed by them or not. These cJ.asses should be "not only the 

responsibility of the Central Parliament but of the State Legisla-

93 ture as well". There should, however, be the special obligation 

of the Parliament as regards backward classes. He further suggested 

thatthere should be a provision in article 301 that reservation 

would also extend to the communities for whom reservation had not 

been made though they were backward. 

Prof. Shibban Lal Saksena had supported the draft article 

301. He pointed out that as soon as the-Constitution came into 

existence, the President should 11 appoint the Commission to investi-

gat€; into the copditions of the socially, educationally and 

cult.urally backward classes and then make its report how to remove 

their backwal.-dness••. 94 He said that though the expression 1 backward 
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classes•_ had been used in several places in the constitution, -----
they had not been defined anywhere in the Constitution~- -He, however,· 

hoped tha·t the commission, which would investigate the conditions 

of the backward classes, would define the terms ":backward classes" 

and "depressed classes" in its reJ;:Ort to the Parliament. He 

supported the amendment moved by Kamath for the inclusion of the 

words 'for such further action as may :be necessary• at the end 
I 

-of clause. (3). such amendment, he thought, was necessary because 

when the report was made, "the House must cons~der the ways and 

means of removing the backwardness of these people 11
• 

95 

The amendments moved by different members as regards the 

draf·t article 301 were put to vote. All the amendments with the 

exception of B. R. Arnbedkar • s amendment substituting the word 

'Parliament• by •each House of Parliament• were negatived. The 

draft article 301 was renumb~_red as article 340 and was added 

to the Constitution. 

VIII 

The following points emerge from the Constituent Assembly 

debates: 

(1' The d.t·a£ting committee had incorporated the clause (4) 

of article 16 in the Constitution for protecting the interests 
I 

of the backward class~s by securing representation in the serives. 

Such protection was necessitated by the conditions which prevailed 
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them tn several provinces in the country. 

(2j While a few menbers of the Constituent Assembly opposed 

reservation provisions on the grounds of merit and efficiency, 

others supported these. provisions on the ground that the backwprd 

castes had suffer~d from discrimination for centuries. 

-' 

(3) Those who supported reservation were of the view that 

reservation should not continue indefinitely. Reservation would 

disappear when the backward castes would come at par with the 

other advanced communities. 

(4) Since the word 'backward' had not been defined anywhere in 

the Constitution, it proved controversial. Its inclusion was, 

however, justified by Ambedkar, Char~an of the drafting committee 

who pointed out that if "some such qualifying ·phrase" as 1 back-

ward' was not used, "the exception made in favour of reservation 

will ultimately eat up the rule altogehter11 • The members of the 

Constituent Assembly were not unanimous as regards the criteria 

to be adopted in determining backwardness. They left the .matter 

to the State governments with ultimate review by the courts. While 

one or two members expressed the view that the case of backward

ness might be literacy and occupation, etc., the other view was 

expressed that the term 'backward classes• covered Scheduled castes. 
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IX 

~~sis of the Debates in Parliament on Clause (4) of article 15 •. 

In Champakarn Dorairajan96 the Supreme Court in 1950 struck 

down -t:.he quotas in Nadras educational institutions which were 

granted to the OBCs and the Scheduled.Castes as a result of the 

non-Brahmin movement in 1927 and later increased by the Communal 

G.o. in 1947. Ramaswamy Naicker and his Party, Dravidar Kazhagam, 

launched such an agitation throughout the s·tate against the 

quashing of the communal G.O. that the Central Government under 

the leadership of Jawaharlal Nehru, within two months of the 

agitation, moved the First Amendment to the Constitution empower-

ing the states to make special provisions for the advancement of 

the socially and educationally backward classes of citizens. A 

nelfclause Clause {4) -- was incorporated in article 15. 

In the debate on the amendment to clause {4) of article 

15 most of the members agreed that the momentum for the amendment 

was given by the political agitation in Madras. In this regard 

Jawaharlal Nehru remarked that 11 this particular matter in this 

particular shape arose because of certain happenings in Madras". 97 

Shankaraiya, however, pointed out that '1 it is not only the Madras 

Government that is concerned with this but the whole of south 

India - the state of Mysore, Travancore-Cochin and even Bombay". 98 
I 

Desmukh said that "the probi·em was not confined to Madras but 

was bound to arise elsewhere as soon as the backward classes 

becanE! more aware and assertive". 99 
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The debates on the amendment revolved ar·ound the desira

bilH:y of providing educ:at;ional pr.·eferences to the members of 

bach1ard classes, and it related in part t;o the question of 

identification of backward classes. After some discussion tbe 

bill was referred to a Select Committee on May 16, 1951. Further 

debate on the Clause (4) of article 15 took place on ·May 18, 29, 

30, 31 and June 1 and 2. The clause was passed on June 1 and 

the entire bill on June 2. 

The original draft of article 15 (4) would have added to 

article 15{3) which authorised special provision for women and 

chj.ldren, the words : "or for the educationq.JJ., economic or social 
. . ~ .. ·- -.: ' . 

--- . "100 
advancement of any backward class of citizens". Nehru explained 

that the Select Committee chose these words of article 15(4) 

because they already occurred in article 340. Thus the language 

of article 15(4) is on the lines of article 340. 

The issue whether the determination of backward classes 

by tr~ Backward Classes Commission to be set up under article 

340 and later by the President would be final agitated the members. 

While soma members such as Thakur Das Bhargava and M.A. Ayyangar 

favoured the final phrasing because, they thought, it confined 

bat!kwiard classes to those to be determined by the .Pre~ident after 

the recommebdation of the Commission, others, su::h as Hukum Singh 
I 

and S.F. Mookerj~_e_ raj_.sed _Q~j.ection that thf;1,l __ ~ere not so confined. 

Some o·thers like seth Govind Das and Venkataraman felt that the 

. j 
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backu.ard classes should be identified by the state guvernments 

who ·:.hey thought might be trusted to de> this job well. 

The debates on the amendment showed that whatever might be 

the criteria for identification of backward classes and by whom-

soever they were to be identified as such, they were to be a list 

of castes and communities. Ambedkar, the then Law Minister, 

frankly observed that backward classes were "nothing else but a 

101 
collection of certain castes". Nehru, however, did not refer 

to caste system as such. He stressed the need for measures to wipe 

out all inequalities associated with the social structure. 

K. T. Shah favoured adding the \oJord • economically• in stead 

of 1 classes 8 to qualify the term backw·ard classes because he felt 

that the backwardness to be remedied was economic. Though Nehru 

had no objection to adding the word •economically' but he felt that 

to do so would make it different from the language used in article 

340 .• He obse1:·ved s "Socially is a much wider word including many 

things and certainly including economically". 1 02 

X 

The following points arise from the debates on the amend

ment to Clause ~4) of article 15: 

(.:'L) The langua51e of ~t!~le 15 (4) should be identical to that 

used in ar.ticle 340(1). As Clause (1) of article 340 did not 
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ref~llC to the wt'.r<l • economic·ally', the S<3IllE\ did not find its 

plac•e in Clause (4) of article 15 though H few members emphasised 

economic backwardness in the identification of backward classes. 

(ii) It was not clear whether •caste' would be the sole . 

cri·tel:'ion in the identification of backward classes, though 

Ambedkar specifically pointed out that backward classes were 

11 nothing else than a collection of certain ca::otes". 

(iii) The members intended that the listing of backward classes 

by t.he· .Preside:mt on recommendations of the Backward Classes 

Commission would not be final. The state governments would also 

identify backward classes. 

Xl: 

Present Constitutional position 

_¥.J:_icle 15 <ii. 
Nothing in this article or in clause (2) of article 29 

shall prevent the state from making any special provision for the 

advancement of any socially. and educationally baclcward classes 

of citizens or for the Scheduled Castes and the scheduled Tribes. 

Article 16 {!l, 

Nothing in this article shall prevent the Stats from 
I 

making any provision for the reservation of appointments or posts .., 

in fa~Tou.r-·of any backward class of citizens __ which, in __ ~_lle. opinion 

of the State, is not adequately represented in the services under 

the State. 
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Article 46 ---.. ·---
The s·tate shall promote with special care the educational 

and ec:::on()mic interests of the weaker sec;ti.ons of the ·people, 

and .in particular, of the scheduled Castes and the Scheduled 

Tribt;s, and shall protect them from social injustice and all forms 

of exploitation. 

Article 340 

(1) The President may by order appoint a Commission consist

ing of such persons as he thinks fit to investigate the conditions 

of socially and educationally backward classes within the terri

tory of India and the difficulties under which they labour and 

to make recoiiilllendations as to the steps that should be taken by 

the Union or any State to remove such difficulties and to improve 

their· condi.tion and as to the grants that should be made for the 

purpose by the union or any State and the conditions subject to 

which such grants should be made, and the order.appointing such 

Commission shall define the procedure to be followed by the Commi-

(2) A Commission so appointed shall investigate the matters 

referred to them and present .to the President a report setting out 

the facts as found by them and making such recommendations as 

they think propef• 

(3) The President shall cause a copy of the report so 

present;ed ~~~ether with a memorandum explaining the action taken 

ther.·eon to be laid before each House of Parliament • 



E - E - E - N E s ... 

1. Haclhu Limaye : 1 A democratic weapon', Seminar, Nov 1990, p. 59 

2. Quoted in Ibid. 

3 • Ibid~ 

4· Ibid. 

5· Ibid, p. 560 

6. Constituent Assembly Debates, Vol .. 1, P• 59 
7. B. Shiva Rao, 'The Framing of India's Constitution', 

select Documents, Vol. II, p. 74. 

8. Ibid, p. 94 

9. B. Shiva Rao, 'The Framing of India's Cons~itution: 

A study', p. 192 

10. Ibid. 

11. B. Shiva Rao, op. cit., No. 7, P• 200 .. 

12. Ibid, PPe 204-205 

13. B .. Shiva Rao, op. cit., No. 9, p .. 193 

14. Ibid. 

15. Ibid, pp. 193-194 

1 6. Ibid, p. 194 

17. Ibid. 

18. .Ibid. 

19., Ibid. 

20 .. Ibid. 

21co Constituent Assembly Debates, Vol. III, P• 440 .. 

22 .. B. Shiva Rao, 'The Framing of India's Constitution, 

Select Documents, Vol. III, p. 8 

23~ B. Shiva Rao, op. cit, No. 9, p. 195 

24. Constituent Assembly Debates, Volo VII, p •. 673 

25. Ibid, p. 679 I 

26. Ibid. 

27., Ibid. 

28., Ibid; P•- 680 



47 

29. Ibid, p. 681 

30. Ibid, p. 682 

31. Ibic~. 

32. Ibid, P• ,685 

33., Ibid 

34 .. Ibid, p. 686 

35 .. Ibid 

3 6. Ibi.d, p .. 687 

37. Ibj.d 

38. Ib.1.d 

3 9. Ib:ld, P• 688 

40., Ibid 

41 .. Ibid 

42G Ibid 

43~ Ibid, p. 689 

4tl. Ibid 

45. Ibid 

46. Ibid, p. 690 

47. Ibid, p. 691 

48. Ibid 

49. Ibid., P• 692 

50o Ibid, p. 693 

51. Ibid 

52. Ibid 

53. Ibid 

5,4. Ibid, p., 696 

·!55. Ibid, Po 69!] ... .• ,._ ,.:'t-" ...... 

56 .. Ibid 
' ,~ ..... ... 

57., Ibid., 

se .. Ibid, p. 699 

59o Ibid 

60. Ibid 

61. Ibid 

62. Ibid. 

63. Ibid, p. 701 



64. Ibid 

65. Ibid 

66. Ibid 

67 • ·Ibid, P• 702 

68. Ibid 

69. 

70 .. 

71. 

72. 

73. 

74. 

75. 

I.bid 

Ibid 

Ibid 

Ibid, 

Ibid 

Ibid, 

Ibid. 

76. Ibid. 

P• 552. 

p. 553 

77 .. Constituent Assembly Debates, Vol .. VIII, p. 943 

78 .. J:bid 

79o Ibid 

so. Ibid, p. 944 

81 •. Ibid 

82. :rbid 

83. Ibid, P• 945 

84 .. Ibid 
85., Ibid 
86. Ibid 

87o Ibid 

as. Ibj,d, P• 947 

89. Ibid 

~o. Ibid 

9:l. Ibid 

92. Ibid 

93. Ibid 
94., Ibid, 

95. Ibid. 

48 



96. P.:ca 1951 sc 226 

97. 

98. 

99. 

1oo. 

101. 

102. 

~?ar liamen·tarl' Debates, 

Ibid at 9000 

:toid at 9775 

Ibid at 8929 

Ibid at 90006 

Ibid at 9830. 

49 

Vol. XII-13 (..Pa.rt II) at Col. 9615 


