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ABSTRACT 
 

In the contemporary world defining development has been a quagmire, which 

requires familiarity not only with the colloquialisms but also with the inconsistencies, 

ambiguities and paradoxes attached to the notion of development. This paper is an ef-

fort to understand the dilemma of internally displaced women and children, the ques-

tion of rehabilitation, resettlement, and reparation, in the process, trying to draw useful 

and legitimate distinctions between the economic and social rights of internally dis-

placed women and children due to communal violence, mega projects, natural disaster 

etc.  

 

The study is focused on the larger issues involved in development projects, mak-

ing a comparative cost benefit analysis of the development on the social and individual 

welfare and the long term impact thereon. Mega projects broadly defined as projects 

which transform landscapes rapidly, internationally, and profoundly in very visible 

ways and require coordinated applications of capital and state power. In India alone 

involuntary settlement is estimated to have affected about 50 million people in the last 

five decades. The sheer magnitude of the numbers involved in mind boggling. Experi-

ence shows that most people who are forced to relocate often end up worse off than be-

fore. Three fourths of those displaced in India over five decades still face and uncertain 

future. The paper envisages an insight to the projects specifically on the physical forms 

of development, i.e. projects which require land expropriation and call for displacement  

by decree.  

 

The pervasive nature of internal displacement and the challenges of responding 

effectively inspired this policy on internally displaced persons. A broad and integrated 

approach is required to reduce the human costs of population displacement and resume 

progress towards long-term development. The provision of concrete, comprehensive 
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assistance and a durable solution to internally displaced persons needs is a USAID 

(United Nation Agency for International Development) priority.  

           

Humanitarian law applicable to situations of non international conflicts, Art 3 

common to the four Geneva Conventions (common article 3 GC) is the cornerstone to 

the protection of the internally displaced. Governments are often tempted to label a 

conflict a mere right or internal disturbance, rather than internal armed conflict, to 

avoid application of common article 3GC.  

             

As far as the rights of the displaced people in international area are concerned, 

the United Nations has played the key role. The part played by the UN (United Nation) 

can be found in the several Resolutions passed by its General Assembly and the Interna-

tional Instruments issued by the UN. The UN Resolutions and Conventions on Human 

Rights that articulate the rights of human beings as also the displaced people and which 

constitute the basis for the making of national legislations. 

 

The present study aims to highlight not only the UN directives but also the posi-

tion in the various parts of the world. For instance, it seeks to highlight the displace-

ment of AMERICA where in 2010 adopted Brasilia Declaration on the Protection of 

Refugees and Stateless Persons in I Americas, which included some elements relevant 

to IDPs. USA, AUSTRALIA, though, as of now there is no legally binding instrument in 

international for protection against the IDPs, the African union has gone a step for-

ward and adopted the African Union Convention on the Protection and Assistance of 

Internally Displaced Persons in Africa (Kampala Convention) amongst others. 

 

Part III of our Constitution provided certain basic human rights to the women 

and children in form of Fundamental Rights. In fact, Part III of the Indian Constitution 

reflects the provisions which are laid down in Universal Declaration of Human Rights, 

1948, ICCPR and ICESCR. Part III and Part IV of our Constitution attributes some 

rights as fundamental rights to all the women and children such rights are right to 

equality, right to life and personal liberty, right to education, protection against arrest 
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and detention in certain cases, prohibition of traffic in human beings and forced labour, 

equal justice and free legal aid, enforcement of these rights under Article 32 of our 

Constitution. 

 

The Government of India believed there was a heightened public concern on 

land acquisition issues in India and therefore it is needed to follow a proper law for 

the acquisition of land for public purposes which enacted with The Right To Fair 

Compensation And Transparency In Land Acquisition, Rehabilitation And Resettle-

ment Act, 2013.  

 

The people in North Bengal Region, though they are aware of the problem of 

displacement, cannot be compared with the displaced population of Madhya Pradesh, 

Gujarat and Kashmir. The displaced populations of North Bengal Region are in a much 

better position than their counterparts. The degree of violations they are subjected to is 

much less then that compared to other State. But in days to come the situation will sure-

ly change and create problem, not only for the people, but also for the Government and 

project authorities. Things might change and the story may go otherwise. 

 

Displacement of people has caused international and nationwide concerns and 

an issue is to how the displaced women and children can be better looked after by the 

institution of the instrument as well as the International Institutions. The displacement 

of large number of people has raised issues like protection, reintegration and rehabili-

tation. The movement is not just about rehabilitating the displaced women and children 

but also substantial improvement in the quality of life of all people in the new rehabili-

tation site as compared with the erstwhile habitat. 
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INTRODUCTION 

 

Internal displacement, affecting some 28.8 million people worldwide has 

become increasingly recognized as one of the most tragic phenomena of the 

contemporary world. Among other factors one of the most important reasons of 

Internal displacement of human population is due to mega projects such as dams, 

roads, ports, urban development, pipelines and petrochemical plants, mines, and vast 

industrial plantation both reflect and instantiate the larger social projects of 

colonialism, development, and globalization. Mega projects broadly defined as 

projects which transform landscapes rapidly, internationally, and profoundly in very 

visible ways and require coordinated applications of capital and state power. In India 

alone involuntary settlement is estimated to have affected about 50 million people in 

the last five decades. The sheer magnitude of the numbers involved in mind 

boggling. Experience shows that most people who are forced to relocate often end 

up worse off than before. Three fourths of those displaced in India over five decades 

still face and uncertain future.  

 

 These problems usually causes to all vulnerable group of people like men, 

women and children of that areas. Although such development is needed for better 

living and economic growth of the region as well as for the country but due to lack 

of planning and inadequacy of just and proper rehabilitation many a occasion local 

people suffer a lot which violate their Fundamental Right of life, livelihood, shelter, 

food and dignity. It is said that women outnumber men in internally displaced 

population and that the needs of women and men differ, the absence of a gender 

perspective in the assistance community and that gender is either being ignored or is 

not properly understood. Within a short period of time it should motivate immediate 

and deliberate action to promote a focus on gender. The gender would be focused 

primarily to the women and children. 

 

A major impact falls on women and children who are in flight, adapting to 

life in camps, or are directly caught up in the midst of conflict. This effect of 

displacement includes family separations, exposure of gender violence, trauma, and  

impaired health, loss of property, depression and most important, physical 

deterioration.  
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Most of the internal displaced persons are victims of environmental 

degradation, development process and ethnic conflicts. Though technically they are 

citizens of the country, empirically they are refugees. There are clear parallels 

between refugees and the displaced persons. Both lack the protection of their 

governments. For refugees, there is the international protective mechanism under the 

UNHCR (United Nation High Commissioner for Refugee) mandate and a specific 

body of law to address their needs. The needs of the internally displaced remain to 

be addressed largely with the general provisions of human rights law and 

humanitarian law and through ad-hoc operational measures and mechanism. Despite 

the intensity & scope of internal displacement, there is no adequate system of 

protection and assistance for the displaced people. 

 

The pervasive nature of internal displacement and the challenges of 

responding effectively inspired this policy on internally displaced persons. A broad 

and integrated approach is required to reduce the human costs of population 

displacement and resume progress towards long-term development. The provision of 

concrete, comprehensive assistance and a durable solution to internally displaced 

persons needs is a USAID (United Nation Agency for International Development) 

priority. Humanitarian law applicable to situations of non international conflicts, Art 

3 common to the four Geneva Conventions (common article 3 GC) is the 

cornerstone to the protection of the internally displaced. Governments are often 

tempted to label a conflict a mere right or internal disturbance, rather than internal 

armed conflict, to avoid application of common article 3GC.  As far as the rights of 

the displaced people in international area are concerned, the United Nations has 

played the key role. The part played by the UN (United Nation) can be found in the 

several Resolutions passed by its General Assembly and the International 

Instruments issued by the UN. The UN Resolutions and Conventions on Human 

Rights that articulate the rights of human beings as also the displaced people and 

which constitute the basis for the making of national legislations. 
 

The present study aims to highlight not only the UN directives but also the 

position in the various parts of the world. For instance, it seeks to highlight the 

displacement of AMERICA where in 2010 adopted Brasilia Declaration on the 

Protection of Refugees and Stateless Persons in Americas, which included some 

elements relevant to IDPs. USA, AUSTRALIA, though, as of now there is no 
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legally binding instrument in international for protection against the IDPs, the 

African union has gone a step forward and adopted the African Union Convention 

on the Protection and Assistance of Internally Displaced Persons in Africa (Kampala 

Convention) amongst others. 

 

Displacement has severe consequences for all but for women and children 

those are particularly devastating. Women and children bear the brunt of the forced 

move a lot more than the male members of their families. Many problems that 

women and children face in displacement situation stem from the gender bias, 

especially in developing countries. When displacement occurs, large amount of 

damage results than simply the loss and destruction of goods and property, people’s 

lives and the social fabric are left in tatters. The long-term impact of displacement 

on women and children may mean the permanent loss of social and cultural ties, the 

termination of career and regular employment, and disruption or loss of educational 

opportunities. Children suffer the most when displacement spans periods of several 

years. They miss education during their formative years, undergo immeasurable 

trauma and psychological stress, suffer stunted growth due to extended poor 

nutrition, and have difficulties in socialization. 

 

The male and gender biases negatively affect displaced women in two ways: 

first, the widespread nature of male biases in Indian society helps perpetuate gender 

inequality in terms of unequal resource allocation and distribution, and also 

legitimizes the silencing of women’s and children interests, second, biases within 

state institutions, structures and policies help perpetuate these societal inequalities. 

Women often find them in double bind. The state policies and programmers could 

potentially remedy inherent gender biases found in the family and wider society; 

they have failed to do so in the case of resettlement programmers. Official 

programmes have mostly exacerbated gender inequalities within displaced 

communities. 
 

In India, there are a rising number of protests against compulsory acquisition 

of land for construction of manufacturing units such as Tata’s Nano car in Singur, in 

which 997 acres of agricultural land was acquired to set up a factory for one of the 

cheapest cars in Asia, (the project was subsequently shifted to Gujarat) or for 

developing Special Economic Zone such as Nandigram or construction of large 

dams like Sardar Sarovar Dam on the river Narmada, which famously led to a 
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cancellation of grant by World Bank due to protests under the argument that the 

tribal population was getting displaced under unfair conditions among other reasons 

such as environmental impact of the project. The effects of displacement spill over 

to generations in many ways, such as loss of traditional means of employment, 

change of environment, disrupted community life and relationships, marginalization, 

a profound psychological trauma and more. It is not the idea of this report to paint a 

dark picture of land acquisition for development purposes. However, to deny these 

perspectives is no more an escape-route for the government, particularly given the 

increasing international pressure and accountability and rising internal protests in 

India. 

 

Over the last few years, state collusion with corporate and other forces has 

resulted in violence against local communities and forceful land acquisition without 

adequate compensation and rehabilitation, as in the case of Nandigram in West 

Bengal. Documents submitted by Universal Periodic Review, including the 

summery prepared by the Office of the High Commissioner for Human Rights, also 

raise issues of the lack of transparency, and intimidation of small and marginal 

landowners in the process of land acquisition, with security forces and police being 

used to suppress people’s protest. There is a regular removal of people from their 

land due to the development of big projects usually found in Singur under 

Medinipur districts and also in Chandmoni Tea Estate under Darjeeling Districts.  
 

The people of Sikkim have been protesting, including through an indefinite 

hunger strike, against the over two dozen proposed mega hydroelectric projects on 

the Teesta River, particularly in Dzongu, the holy land and exclusive reserve of 

Lepcha indigenous community. The proposed hydropower projects would have a 

drastic effect on the social, cultural and religious well-being of the Lepchas, as well 

as on the fragile environment of Dzongu.  

 

Law, as a Social Engineering, is the remedy of existing imbalances, as a 

vehicle to establish an egalitarian social order in a Socialist Secular Bharat Republic. 

Social and economic democracy is the foundation on which political democracy 

would be a way of life in the Indian polity. Social and Economic retransformation 

requires that the material resources or their ownership and control should be so 

distributed as to subserve the common good. The concept of social engineering 
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needs to be applied for protection of IDPs as the present laws are not appropriate for 

the protection of IDPs and they are found to be at the mercy of the state 

administration that have to look after the affairs of other people. 
 

The nature and dynamics of events leading to internal displacement has been 

varying from state to state depending upon the composition of the population and 

the related context of conflict. For instance, Gujarat and Kashmir have seen waves 

of religious intolerance in the post-independence period. The manifestations have 

included Hindu- Muslim violence, retaliation attack by Muslims, and Hindu 

Nationalist groups’ attack on Christian communities and so on. 

 

The context in north east India shows a different aspect. Once sparsely 

populated, in recent decades it has swelled with the arrival of millions of ethnic 

Bengali Hindus and Muslims from Bangladesh and from India’s West Bengal state. 

Population growth has led to competition for land, jobs; culminating in tensions 

among ethnic minority groups as well as between migrants and ethnic groups. These 

tensions gave rise to ethnic and politically based insurgencies that have battled the 

Indian Armed Forces, have attacked each other and turned on civilian populations 

belonging to rival ethnic groups. Thousands of people have been displaced due to 

this violence. The plight of indigenous people vis-à-vis displacement in India is 

basically a matter of policy failure and unaddressed alienation in the name of 

national interest. 

 

Tribal /Indigenous people in India constitute approximately seven percent of 

the population. The major threat to their livelihood is because of large scale 

alienation of their lands by state machinery for mega projects such as mining, large 

dams, industries, highways, army firing ranges, military cantonments etc. With the 

increasing privatization of resources mining has become a double edged sword-

lucrative for the government but destructive for the marginalized people of the 

region. Most minerals like Bauxite, Uranium, Chromite and Coal are in tribal areas 

of Orissa, Madhya Pradesh, Bihar and Maharashtra. Uranium mining in Jharkhand 

and Meghalaya has not only led to the destruction of vegetation, water resource, fish 

etc. but has caused serious damage to the health of Tribals. Narmada Valley project 

is yet another case in point which raises many valid questions on social justice, 

common property resource management and conditional foreign aid. 
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These and many more un-highlighted cases bring out the issue of Internal 

Displacement as a major development concern in India. This concern in turn is 

related to certain vulnerable communities, whose life and existence are endangered. 

Development-induced displacement and its impact on the social, cultural and 

economic lives of the affected people is a huge discourse in contemporary India. 

Dislocation due to displacement has an irreversible impact on the lives of those 

displaced. Review of the existing literature shows that impacts are more severe on 

the most vulnerable groups such as the landless, tribal, women and children. In 

resettlement planning and policies it becomes imperative to understand the 

differential impacts on men and women as gender blind programmes and policies 

can unintentionally reinforce gender disparities that already exist in society. Also, 

inherent societal biases in planning and policies may preclude women from 

benefiting from opportunities provided through the projects.  

 

The paradigm of development that has found favour with planners makes 

displacement of large number of people, even whole communities, and an 

unavoidable event. It is recognition that displacement, and the related concerns of R 

and R, are not familiar to vast areas of the law which affect the rights and lives of 

the displaced person. But ‘public purpose’ emerges as the justification,  the doctrine 

of eminent domain gives to the state an enormity of control overland and related 

resources, and so over the lives of the people; acquisition provides the process; and 

compensation is the limited replacement of the rights of the displaced person.  

 

The law has been constructed on the acknowledgement of the individual 

dislocated person; experience has revealed the inadequacy and inequity, inherent in 

this approach. It does not accommodate the implication it has for displaced 

communities, and in circumstances of mass displacement. Thus, may be presumed 

that it gives ‘development’ a priority which is denied to the large scale and often 

traumatic displacement that it entails.
1
  

 

Human being and human agencies constitute typical social aberrations. The 

mechanism of judicial justice is devised in all civilised societies to remedy the 

wrongs that may be perpetrated through individual, executive, legislative system 

itself. If rule of law is to prevail regulation of conduct violative of human rights 

                                                
1
 Usha Ramanathan, “Displacement and the law,” Economic and Political Weekly, June 15, 1996, 

p.1486. 
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becomes an essential aspect of governance of the country. The right to access to 

justice as contained in the relevant international human rights instruments forms an 

important basis for strengthening the rule of law through the administration of 

justice. The office of the High Commissioner for Human Rights has done 

commendable work on development of human rights which include the promotion 

and protection of human rights in the field of administration of justice within the 

framework of the United Nations Decade for Human Rights Education, 1995-2004. 
 

Looking to the Indian context of Statute law in which the substantive right of 

the affected person- often in the form of money compensation is derived. The statute 

has a profound influence on judicial understanding of the problem of displacement. 

The statute is seen insidiously but definitely determines judicial interpretation of 

constitutional mandates. It is to this that the lack of empathy may partially be 

attributed, when a court finds that  ‘preferential’ treatment of displaced families 

would be against the equality promised in the Constitution- even while accepting the 

poverty of the displaced. 

 

Judicial hands off on matter of policy have given power to the state beyond 

legitimate challenge. The relevant concerns in the context of displacement would 

then be justiciability, the nature of legal imagination the finality which is an integral 

part of the character of justicing, and the development of a relationship between law 

and justice.
2
  

 

Following more other forms of displacement, one another important 

displacements in India is the form of disaster. It has had some of the world’s most 

severe droughts, famines, cyclones, earthquakes, chemical disasters, mid-air head-on 

air collisions, rail accidents, and road accidents. India is also one of the most 

terrorist prone countries. India was, until recently, reactive and only responded to 

disasters and provided relief from calamity. It was a relief driven disaster 

management system. India also has world’s oldest famine relief codes. In recent 

times, there has been a paradigm shift and India has become or is becoming more 

proactive with emphasis on disaster prevention, mitigation and preparedness. 
 

India traditionally accepted international help in responding to disasters. 

However, after the 2004 Indian Ocean tsunami, India refused to accept international 

                                                
2 Supra Note. 1  p 1486.  
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response of assistance from foreign governments. Not only that, India deployed its 

defence personnel, medical teams, disaster experts, ships, helicopters, and other type 

of human, material, and equipment resources to help Sri Lanka, Mauritius, and 

Indonesia. It may be noted that India itself suffered from the tsunami and was 

internally responding at the same time. India is also lower income group country, 

while Indonesia is middle-income group country. 

 

As the tsunami experience illustrates, disasters do not recognize or respect 

national geographic boundaries. In the increasingly globalized world, more disasters 

will be spread over many countries and will be regional in nature. India has set up an 

example of responding internally and simultaneously in neighboring countries for 

the other countries to follow. 

 

In 1979 India ratified human rights Covenants that is International Covenant 

on Civil and Political Rights 1966 (ICCPR) and International Covenant on 

Economic, Social and Cultural Rights, 1966 (ICESCR) through the Instruments of 

Accession by India to the Human Rights Covenants 1979. Apart from these till 

today India has ratified the 1965 International Convention on the Elimination of All 

Forms of Racial Discrimination (on 3rd Dec. 1968), 1979 Convention on the 

Elimination of All Forms of Discrimination Against Women (on 9th July 1993), and 

the 1990 Convention on the Rights of the Child (on 11th Dec. 1992). The first 

National Policy on Resettlement and Rehabilitation was brought out for project 

affected families or in other words families affected by development in the country. 

As a matter of fact several similarities prevail between refugee and displaced 

persons with regard to cause of displacement and its situation. But dimension of 

human rights violation may be different and the available remedy of rights violation 

is also dissimilar. Internally displaced persons can take recourse of law of the land 

which include judicial intervention through writs (under articles 32 and 226 of our 

Constitution). Displaced women and girls are often in especially vulnerable situation 

and should be granted adequate protection and treatment according to Guiding 

Principles 4, 18 and 23. 
 

Part III of our Constitution provided certain basic human rights to the women 

and children in form of Fundamental Rights. In fact, Part III of the Indian 

Constitution reflects the provisions which are laid down in Universal Declaration of 

Human Rights, 1948, ICCPR and ICESCR. Part III and Part IV of our Constitution 
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attributes some rights as fundamental rights to all the women and children such 

rights are right to equality, right to life and personal liberty, right to education, 

protection against arrest and detention in certain cases, prohibition of traffic in 

human beings and forced labour, equal justice and free legal aid, enforcement of 

these rights under Article 32 of our Constitution. 
 

In India the Constitution is the mother of rights and duties, therefore any 

attempt to highlight the condition of any class of citizens, it is desirable to take into 

account the constitutional guarantees in this regard. Part III and IV of the 

Constitution of India provides for fundamental rights and directive Principles of 

State Policy which is available to all citizens of India including those who are 

internally displaced. It is very much important to examine the Articles of the 

Constitution which apply uniformly, whether it is internally displaced or not---- 

Article 14- Right to Equality; Article 15- Prohibition of discrimination on ground of 

religion, race, caste, sex or place of birth; Article 17- abolition of Untouchability; 

Article 19- Right to Freedom regarding speech etc; Article 20- Protection in respect 

of certain offences; Article 21- Protection of life and person liberty; Article 21A- 

Right to education; Article 22- Protection against arrest and detention; Article 23- 

Right against exploitation; Article 24- Prohibition of employment of children in 

factories, etc; Article 29- Cultural and educational rights- protection of interests of 

minorities, Article 32- Right to Constitutional Remedies- Remedies for enforcement 

of rights conferred by Part III. Article 38- State to secure a social order for the 

promotion of welfare of the people; Article 39- Certain principles of policy to be 

followed by the State; Article 39A- Equal justice and free legal aid; Article 43- 

Living wages, etc; Article 45- Provision for early childhood care and education to 

children below the age of six years; Article 46- Promotion of educational and 

economic interests of SCs, STs and other weaker sections; Article 47- Duty of the 

State to raise the level of nutrition and the standard of living and to improve public 

health. Article 51A exercising any enforcement of the fundamental rights, the 

citizens owe a similar duty in order to deserve the exercise of the fundamental 

rights. But basically it is found that these constitutional guarantees have not been 

secured to the people who are always in the road of displacement. Equality rights 

mostly denied to these internally displaced people. Though government has 
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provided some reserved benefits to the internally displaced persons, the private 

concerns lag behind. 

 

 

The Internally Displaced Women and Children are directly under the 

protection of the state government and hence the state government needs to protect 

their right. If the state government fails to protect their right after they get displaced 

then they would be forced to live in abject poverty. The State Government has the 

authority to formulate its policies and whenever it does so it should direct it towards 

protecting the rights of Internally Displaced Women and Children, that is to say it 

needs a wholesome approach and not a half-hearted approach because India has a 

large number of displaced populations but there is no law to look after them. The 

State Government has also failed to provide them appropriate rehabilitation to have 

in cases of ethnic conflict, communal strife or for that matter development. The 

executive needs to give a serious thought to all these consideration as India is 

marked as Welfare State in which the welfare of individual needs to be looked after.  

 

It is well known to all that the doctrine of separation of powers are applied in 

Indian legal system where in, the implementation of laws are in the hand of the 

executives they can make rules, regulations and bye laws as delegated legislation for 

the effective implementation of the Parent Statutes passed by the state and the 

central legislative it is therefore need to discuss on the role of executives in 

implementation of human rights, which are recognized either as fundamental rights 

or constitutional rights or other legal rights, applicable to the internally displaced 

women and children present in India. 

Judiciary has played a dynamic role in the protection of the rights of 

vulnerable group. The Judiciary has come in the forefront to protect the right of the 

displaced family. Justice is an attribute of human conduct. As said in the previous 

chapter, “law” as a social engineering is to remedy existing imbalances, as a vehicle 

to establish an egalitarian social order in a socialist, secular Indian Republic. 

 

The term “displacement” has no doubt reached the Courts. The petitioners 

are those who have been affected by scourge of war, ethnic violence, natural 

calamities, development projects, such as; dams, reservoirs, industry, urbanization, 

wildlife parks and sanctuaries and mining. It is pertinent to mention here that 

wherever there is an excess of exercise of power by the executive, the judiciary steps 
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in, to balance the power. The judiciary has enabled the filing of Public Interest 

Litigation (PIL) for the easy access to courts and also to acknowledge the existence 

of a group interest. 
 

The reasoning of the court is very fortunately influenced by the statutory 

laws. The displaced women and children, whose rights have been represented but 

marginally in the law, have had to resort to the assurances of policy; and policy has 

no more than persuasive effect. And further, courts are reluctant to adjudicate on the 

exigencies of policy implementation.
3
 

 

As has been pointed out in the earlier chapter, India has a great tradition of 

human rights values since ancient historical period. In the post independent period 

also India was ahead in the matter of human rights, as inscribed in the constitution, 

with a court system as a vigilant sentinel and implementation instrument. Mahatma 

Gandhi, who led the struggle for independence battled, not merely for political 

liberation but for the composite freedoms found in the Universal Declaration for 

Human Rights, with his heart on the oppressive human condition.
4
 Rabindranath 

Tagore, a cosmic visionary, was a leader in the valiant movement and regarded the 

‘innate worth of the individual’ as of the essence, beyond acquiring the ‘means of 

attaining mere material satisfaction’.
5
 On the whole, the national struggle was 

resistance to fascist trends and colonial exploitation as necessary, since liberty has ‘a 

true foundation only in the moral worth of the individuals who compose the state’.
6
 

Revolutionaries, martyrs, crimson ideologues, countless women ready to ‘do or die’ 

and great souls, each the pride of the nation, held aloft the banner of human 

liberation and marched to win Swaraj, impregnated with wide spectrum values 

covering political, social and economic content and belonging as a birth right of 

every one.
7
 Thus when India became free, its democracy encompassed human rights 

in their comprehensive coverage.
8
 Jawaharlal Nehru, as the First Prime Minister and 

national articulated this vision in immortal diction: 

                                                
3
 Usha Ramanathan, “Displacement and the Law”, Economic and Political Weekly, Vol. 31 No. 24, 

June 1996, Pg. 1490. 
4
 V.R.Krishna Iyer, “The Dialectics and Dynamics of Human Rights in India- Yesterday and 

Tomorrow”, 1
st
 ed. (Eastern Law House, Calcutta, 1999) Pg. 201. 

5
 Ibid. 

6
 Ibid. 

7
 Ibid. 

8
 Ibid. 
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‘A moment comes, which comes but rarely in history, when we step out from the old 

to the new, when an age ends, and when the soul of a nation, long suppressed, finds 

utterance. It its fitting that at this solemn moment we take the pledge of dedication to 

the service of India and her people and to the still larger cause of humanity.’ 

* * * 

‘And so we have to labour and to work hard to give reality to our dreams. Those 

dreams are for India, but they are also for the world, for all the nations and peoples 

are too closely knit together today for any one, of them to imagine that it can live 

apart. Peace has been said to be indivisible; so its freedom, so is prosperity now, 

and so also is disaster in this one world that can no longer be split into isolated 

fragments.’
9
 

 

Later was enacted a long constitution enriched by Fundamental Rights and 

incorporating social, cultural and economic rights (the latter although not judicially 

enforceable). Women account for around half of the world’s 33.2 million internally 

displaced persons (IDPs).
10

 In addition to the many general human rights violations 

faced by all IDPs, displaced women are often at greater risk than other affected 

populations. Internally displaced women face a range of protection issues on a daily 

basis. Most notably, sexual and gender-based violence is an unfortunate reality for 

many. Often without the protection of family and communities they had before 

displacement, internally displaced women can be vulnerable to rape, domestic 

violence, forced prostitution, trafficking and any number of other violent situations. 

Women who have lost their husbands to conflict, also face additional challenges and 

responsibilities as heads of households, and often have to rely on basic survival 

skills. 

 

The researcher had learnt that sexual and gender-based violence is most 

prevalent in environments where there is a general lack of respect for human rights. 

Sexual and gender-based violence is, of course, itself a human rights violation. 

Women and children, who are often most vulnerable to human rights abuses, are 

also the ones who suffer most from sexual and gender-based violence. 
 

Bringing up the rear in the social hierarchy of a predominantly patriarchal 

world, however, more women and girls experience gender violence than do men or 

sexual minorities. Therefore, the slippage between gender violence and violence 

                                                
9
 Speech at the Constituent Assembly, on 14-15

th
 August, 1947. 

10
 UNHCR, Global Trends 2010: 60 years and still counting (2011), Internal Displacement 

Monitoring Centre (IDMC), Global Overview 2014, http://www.internal-

displacement.org/publications/2014/global-overview-2014-people-internally-displaced-by-conflict-

and-violence ; IDMC “Girl Disrupted,” March 2014, http://www.internal-

displacement.org/assets/publications/2014/201403-global-girl-disrupted-pic-brief-en.pdf, Pg. 33. 
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against women in everyday parlance as well as in academic and political writing is 

largely a reflection of the world as it is. 

 

This brief concept paper identifies the main issues concerning the rights of 

displaced women and children. It aims to sharpen awareness of the gender 

dimensions to internal displacement and to provide initial guidance to UNICEF and 

other agencies on the appropriate gender response to the urgent and growing needs 

of internally displaced women. The subject clearly deserves in-depth analysis and 

further research, which this concept paper seeks to stimulate. 
 

Gender concerns for internally displaced women and children primarily 

relate to two core issues of protection for safeguarding these people from rape, 

abduction, forced sexual slavery, genital mutilation, torture and murder; and 

upholding their rights to equal access and full participation in assistance programs. 

Gender violence is a common feature of displacement. Chronic physical and mental 

trauma persists because responsible parties fail to concern themselves with or to 

publicize the lasting effects of physical abuse. Agencies rarely examine protection 

issues in depth, much less initiate or support investigative research on gender 

violence in IDP populations. 
 

In refugee work, the dedication and hard work of concerned international 

assistance organizations over the past decade are beginning to yield positive results 

on gender issues. But if we analyse the case of IDPs, such mechanisms do not yet 

exist. The Guiding Principles on Internal Displacement identify the rights and 

guarantees relevant to the protection of the internally displaced and offer a basis for 

protection and assistance. Although not a binding legal instrument, the Principles 

provide practical guidance to governments, NGOs and other agencies working on 

behalf of the internally displaced. The Guiding Principles are derived from extant 

human rights and humanitarian law, as well as refugee law by analogy. 
 

The present work also intends to highlight the position of the persons with 

internally displacement in the six districts of North Bengal namely, Darjeeling, 

Jalpaiguri, Coochbehar, Uttar Dinajpur, Dakhin Dinajpur and Malda. The attitude of 

the people to the issue of displacement and their knowledge towards this growing 

problem, an opinion survey has been taken. The opinion survey, as a matter of fact, 
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is also conducted to examine the ‘legal awareness regarding internally displaced 

women and children’ in the districts of North Bengal. 

 

The aforesaid discussion appears to indicate that the human rights of the 

persons with internally displacement have not been adequately and satisfactorily 

redressed by the legislature. As absence of proper law there is weak implementation 

of machinery and failure of existing protective machinery. The problem is therefore 

of grave concern and is to be investigate from various angles including legal, 

sociological, psychological and judicial point of view to find out whether the 

concept of women and child internally displaced in the context of protection of 

human rights have been adequately dealt with by the present laws, whether there is 

defect in the law/ laws and whether new law is required to cope with the changing 

facets of the concept of internal displacement in the changing social order. A humble 

attempt would be made to bring out an appropriate suggestion. The proposed study 

is expected to contribute in this area. 
 

The study of human rights is an emerging concept; the human right of the 

internally displaced women and children is an even more new impression in juristic 

thought. Some books are available covering the relevant aspect of internally 

displaced people where the right of the women and children has included. But there 

are very few books that solely concentrate on the rights of these types of vulnerable 

people. In fact there has hardly been any research concentrating upon the rights 

conferred and benefits assured to this section of people by any kind of legislative 

machinery, as well as the judicial behaviour in this respect. Hence, this research will 

examine the problem not only from legal point of view but would also include the 

sociological and judicial approach. The deprivation and lack of proper 

implementation of the basic rights of this special class of people has attracted the 

attention of the legislators, jurists, policy makers, journalists and media persons, 

consequently this situation necessitates a comprehensive research in this field. The 

present study is therefore likely to contribute to the protection and enhancement of 

the human rights of internally displaced women and children. 
 

Internal displacement consists of around 26,000,000 of displaced persons 

and refugees around the world. The Internal Displacement is the forcing of 

communities and individuals out of their homes, often also their homelands, for the 

purposes of economic development; it is a subset of forced migration. This above 
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text usually focuses on the gender dimensions of internal displacement. It is said that 

women outnumber men in internal displacement populations and that the needs of 

women and men differ, the absence of a gender perspective in the assistance 

community and that gender is either being ignored or is not properly understood. 

Thus the proposed research work intends to find out the problems of internally 

displaced women and children in the six districts of North Bengal Region, including 

their rights, judicial responses, legislative and regulatory measures which is 

necessary to be taken. 

 

In Majority of development projects have lack of proper planning on 

rehabilitation which leads to violate the basic human rights of the population which 

is insufficient and inadequate to address the present situation, and there is an urgent 

need to protect the human rights of the women and children victim and it requires 

rethinking of the legislative policy to change the existing laws relating to internally 

displacement. 
 

The present study involves the following basic questions:- 

1. What types of displacement are prohibited by the guiding principles? 

2. What rights do persons i.e., women and children have once displaced? 

3. What rights and obligations do humanitarian organisations have? 

4. What help should displaced person expect with return, reintegration and 

resettlement? 

5. What has been the role of the Executive organs and the judiciary in securing 

the rights of the internally displaced women and children? 

6. What is the position of the internally displaced women and children in North 

Bengal Region? 
 

Apart from these, the significant question is how to make the law relating to 

the internally displaced women and children more effectively? An attempt would be 

made in the present research work to find out an appropriate solution to the aforesaid 

problem. 

 

Considering the seriousness and harmful effect of internally displaced 

women and children in and around the six districts of North Bengal region and other 

countries adjacent to it, it is proposed that during the course of the research work 

both doctrinal as well as empirical study shall be done to find out the gaps and also 

to provide suggestive measures to fill up the gap.  
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On the doctrinal part, the research work is based upon the survey of 

government reports, relevant statutes, judicial pronouncements, books and articles 

written by eminent scholars on the subject. The methodology adopted in this regard 

is a critical analysis of the various legal provisions and judicial decisions. 

Conclusion shall be drawn either by way of deducing the extract of the analysis or 

inducing certain suggestive measures, to be incorporated, where there is a lacuna in 

the provision itself. 
 

Since the women outnumber men in internal displaced populations and that 

the needs of women and men differ, the absence of a gender perspective in the 

assistance community and that gender is either being ignored or is not properly 

understood. Within a short period of time it should motivate immediate and 

deliberate action to promote a focus on gender. The gender would be focused 

primarily to the women and children who are in flight, adapting to life in camps, or 

are directly caught up in the midst of conflict. This effect of displacement includes 

family separations, exposure of gender violence, trauma, and impaired health, loss 

of property, depression and most important, physical deterioration. Under this 

scenario a critical analysis is to be made on the international treaties entered into 

between India and other countries of the world for the protection of the wholesome 

development. Alongside, an appraisal shall be made on the international 

commitments made by India in different conferences and conventions held in 

different period to protect these women and children from any kind of degradation. 

 

Considering the seriousness and harmful effect of internally displaced 

women and children in and around the six districts of North Bengal region and other 

countries adjacent to it, it is proposed that during the course of the research work 

both doctrinal as well as empirical study shall be done to find out the gaps and also 

to provide suggestive measures to fill up the gap. 

 

On the doctrinal part, the research work is based upon the survey of 

government reports, relevant statutes, judicial pronouncements, books and articles 

written by eminent scholars on the subject. The methodology adopted in this regard 

is a critical analysis of the various legal provisions and judicial decisions. 

Conclusion shall be drawn either by way of deducing the extract of the analysis or 

inducing certain suggestive measures, to be incorporated, where there is a lacuna in 

the provision itself. 
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Since the women outnumber men in internal displaced populations and that 

the needs of women and men differ, the absence of a gender perspective in the 

assistance community and that gender is either being ignored or is not properly 

understood. Within a short period of time it should motivate immediate and 

deliberate action to promote a focus on gender. The gender would be focused 

primarily to the women and children who are in flight, adapting to life in camps, or 

are directly caught up in the midst of conflict. This effect of displacement includes 

family separations, exposure of gender violence, trauma, and impaired health, loss 

of property, depression and most important, physical deterioration. Under this 

scenario a critical analysis is to be made on the international treaties entered into 

between India and other countries of the world for the protection of the wholesome 

development. Alongside, an appraisal shall be made on the international 

commitments made by India in different conferences and conventions held in 

different period to protect these women and children from any kind of degradation. 

 

To give legal backing to the policy, the Cabinet also decided to bring 

legislation on the lines of Resettlement and Rehabilitation Policy and to suitably 

amend the Land Acquisition Act 1894. In this direction, Government has introduced 

two bills on similar lines in Lok Sabha in 2009 named as the Land Acquisition 

(Amendment) Bill 2007 and the Rehabilitation and Resettlement Bill, 2007. Both of 

the Bills lapsed with the dissolution of the 14th Lok Sabha. The Government of 

India believed there was a heightened public concern on land acquisition issues in 

India and therefore it is needed to follow a proper law for the acquisition of land 

for public purposes which enacted with The Right To Fair Compensation And 

Transparency In Land Acquisition, Rehabilitation And Resettlement Act, 2013.  
 

There are some Acts like the Indian Penal Code, 1860, Criminal Procedure 

Code, 1973 which has been enacted by the legislature for the purpose of providing 

punishment to those who have violated the provisions of such Acts. An evaluative 

study shall also be made to find out that whether the occupier of the land can be 

made criminally liable under such Acts for violating the Bill or Policy?  
 

Comparative study has made in this research work to study the different laws 

relating to internally displacement of some of the developed countries like USA, 

UK, AFRICA to see how these countries are tackling the internally displaced 

Women and Children’s from exploitation and the various policies and guidance 
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adopted by them. This will help in providing suggestive measures to be adopted to 

cope up with the internally displaced women and children. The study of the laws on 

internal displacement of such countries definitely will supply information regarding 

the rights of the internally displaced women and children, the application of which 

will help in minimizing the harmful effect of such displacement. 
 

Doctrinal research had been applied by following various constitutional 

provisions such as Art. 21 which deals with the fundamental right to wholesome 

displaced people and also the judicial activism under Article 32 and 226; and the 

Directive Principles of State Policy under Part IV to focus on the duty of the State to 

protect and preserve the displaced people under various policies adopted to achieve 

social justice. 

 

The purpose of empirical research under this work has to observe the 

awareness among the personnel of various NGOs in the Six Districts of North 

Bengal Region regarding the disposal of problems of internally displaced women 

and children’s rights relating to exploitation. A survey from different personnel like 

Sanlaap, NGOs, Gana Unnayan Parshad and Human Development Centre etc. shall 

have to be selected from amongst the Public Officials, Auxiliary staff, Nurses; 

Guards shall be interviewed on the basis of questionnaire for the purpose of 

collection of data. The respondents will be asked to indicate their views on the 

policies of rehabilitation and resettlement, practices and their attitude relating to the 

issue. Data so collected shall be analysed and utilised for ascertaining the real 

position of the internally displaced women and children regarding physical integrity, 

psychosocial well being and development. 
 

Introduction apart, the total attempt in the shape of the present work has been 

divided into seven chapters, namely, Economic and Social Rights of Internally 

Displaced Women and children - Conceptual and Historical Perspective (Chapter 1),  

Protection of Human Rights of the Internally Displaced Women and Children under 

International Arena (Chapter 2), Protection of Human Rights of the Internally 

Displaced Women and Children under National Legal Regime (Chapter 3), 

Protection of Economic and Social Rights of Internally Displaced Women and 

Children under Different Statutory Bodies (Chapter 4), Role of the Judiciary in 

Protection of the Rights of the Internally Displaced Women and Children (Chapter 

5), Unnatural Offences under Criminal Law against Internally Displaced Women 
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and Children: Contemporary Legal Issues and Recent Judicial Trend in Indian 

Perspective (Chapter6),  Situation of Internally Displaced Women and Children in 

North Bengal Region: An Empirical Study in Socio-Legal Perspective (Chapter7) 

and last Conclusions and Suggestions. 

 

Chapter 1 Economic and Social Rights of Internally Displaced Women and 

children - Conceptual and Historical Perspective gives the historical evolution of the 

internally displaced women and children throughout the world. Their human right 

position and development in this globalised universe. 
 

Under the caption, Economic and Social Rights of Internally Displaced 

Women and children - Conceptual and Historical Perspective, in Chapter 2 some of 

the most emerging issues with reference to the human rights protection of the 

Internally Displaced Women and Children through international and regional 

instruments and rights protection scenario in developed and developing countries 

through discussing the issues like rights and duties of State with regard to displaced 

women and children, role of UN in protection of the rights of internally displaced 

women and children –some basic principles, conceptual and legal position of the 

rights of internally displaced women and children in International human rights and 

practical impact of these instruments, rights of the displaced women and children 

and its position and situation in USA, Africa and Asian Countries. 
 

In Chapter 3 the researcher has pointed out the phenomenon like Genesis of 

human rights in India, glimpses of internally displaced women and children in India, 

Protection of Human Rights of the Internally Displaced Women and Children under 

National Legal Regime.  

 

Aspects like, the conceptual and legal position of the human rights of 

internally displaced women and children in India. The role of national laws on 

internally displaced women and children in India. The nature and dynamics of 

events leading to internal displacement has been varying from state to state 

depending upon the composition of the population and the related context of 

conflict. For instance, Gujarat and Kashmir have seen waves of religious intolerance 

in the post-independence period. The manifestations have included Hindu- Muslim 

violence, retaliation attack by Muslims, and Hindu Nationalist groups’ attack on 

Christian communities and so on are discussed in Chapter 4. 
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In Chapter 5 the role of the State’s legislative and executive organs in 

developing and implementing economic and social rights of internally displaced 

women and children in Indian context. The entire discussion on these issues may 

take place in two phases. In the first phase I shall try to discuss the role of State’s 

legislative and executive organs in developing economic and social rights of 

internally displaced women and children and will also try to dedicate to the 

implementation scenario of these economic and social rights. Second phase an 

attempt would be made to study the role of higher judiciary and National Human 

Rights Commission (NHRC) in developing and protecting human rights of the 

internally displaced women and children in India. A special reference may also be 

made in this chapter to discuss the particular initiative of the Supreme Court, High 

Courts and the NHRC in protection of the human rights of the internally displaced 

women and children accused and convicts. 

 

In Chapter 6, seeks to focus on the key issues related to the offences against 

internally displaced women and children. Displacement highlighted the systematic 

and specific targeting of women and children for sexual violence. Rape, sexual 

assault, forced prostitution, sexual slavery, forced pregnancy and other forms of 

sexual violence are used as a method of displacement. 
 

In Chapter 7 makes an effort to study the scenario of internally displaced 

Women and Children in North Bengal Region, i.e., whether there are any internally 

displaced women and children in North Bengal and if yes, what is the role played by 

the Government in protecting them. 

 

Lastly the researcher has been dedicated to conclusions and suggestions is 

rounded –off with a note of overall re-evaluation of the present scenario of human 

rights of the internally displaced women and children under International and Indian 

Legal system. Accordingly few humble suggestions have been provided for 

reformation of existing laws and effective implementation of the international 

instruments for the protection of internally displaced women and children within our 

nation. 

…………………………....**********************………………………....... 
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Chapter 1 

 

Economic and Social Rights of Internally 

Displaced Women and Children - 

Conceptual and Historical Perspective 

 

 
“I am most un happy that development projects displace tribal people 

from their habitat, especially as project authorities do not always take 

care to properly rehabilitate the affected population. But sometimes 

there is no alternative and we have to go ahead in the larger 

interest.”-- Indira Gandhi 1984 

 

A. An Overview 

 

Internally Displaced Persons (IDPs) present the most compelling crises 

confronting the international humanitarian assistance community today. Each year 

the number of countries reporting internal displacement increases; the past few years 

have witnessed a change from large-scale refugee movements to increasing internal 

displacement.
1
 The enormity of the ever growing problem of IDPs surpasses human 

and financial resources available to mitigate suffering, which as is the case with 

refugees women and children bear the brunt. 

 

It has now been some fifteen years since the issue of internal displacement 

indelibly was placed on the international agenda and recognized as a legitimate 

matter of international concern. Since that time, awareness of the global crisis of 

internal displacement and of the plight of affected populations has grown. A 

normative framework for addressing the problem has been developed and its use is 

                                                
1
 Susanne Schmeidl, “Comparative trends in forced displacement: IDPs and refugees, 1964-96”. In 

“Internally Displaced People: A Global Survey”. Norwegian Refugee Council. London: Earthscan 

Publications Ltd. 
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being widely promoted at the national, regional and international levels. 

International humanitarian, human rights and development agencies have become 

increasingly engaged with the internally displaced, both at the policy level and in the 

field, and a UN office has been established to coordinate their efforts and ensure an 

effective international response. In a sign of the wide recognition it has attained, the 

issue of internal displacement now features regularly in international discourse, and 

not only in human rights and humanitarian circles but also in the debates of the UN 

Security Council.
2
 

 

The plight of IDPs is a problem that is not directly addressed by any 

international instrument, thereby contributing to the ad-hoc nature of the 

international community’s response to such crisis. The failure of the international 

community to address this problem may result in a threat to the internal stability of 

states, since those persons who are not assisted and ported in their own country often 

seek such assistance and protection as refugees in other countries. In doing so, they 

join the already swollen ranks of approximately 17 million refugees.
3
 

 

B. Defining The Internally Displaced Persons 

 

The two distinctive features of internal displacement are that movement is 

coerced or involuntary and that the populations affected remain within their national 

borders. The most widely used working definition of internally displaced persons, 

presented in a 1992 report of the secretary- general of the United Nations, identifies 

them as ‘persons who have been forced to flee their homes suddenly or 

unexpectedly in large numbers, as a result of armed conflict, internal strife, 

systematic violations of human rights or natural or man-made disasters, and who are 

within the territory of their own country.
4
 

 

                                                
2
 Erin Mooney, “The Concept Of Internal Displacement And The Case For Internally Displaced 

Persons As A Category Of Concern”, Refugee Survey Quarterly, Vol. 24, Issue 3, 2005,Pg. 9. 
3
 Report on Refugees, Displaced Persons and Returnees, Prepared by Mr. Jacques Cuenod, 

Consultant, UNESCOR, 2
nd

 Session, Annex, Provisional Agenda Item 12. UN. Doc. 

E/109/Add.1(1991). 
4
 Roberta Cohen and Francis M. Deng, “Masses in flight: the global crisis of internal displacement”, 

Library of Congress Cataloging-in-Publication data, 1998, Pg. 16. 
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Any attempt at defining the term ‘internally displaced persons’ throws up a 

number of complex, inter- related issues. One of the principal difficulties 

encountered in establishing a more systematic approach to the plight of internally 

displaced people is the debatable nature of the concept itself. If there is to be a 

special legal regime for IDP’s, then its beneficiaries would have to be clearly 

identified. Prof. Chimni comments that any definition would have to avoid the twin 

pitfalls of being overly broad or narrow. In the former place, practically anyone 

would qualify as an IDP. Some analysts limit the term to people who have left their 

usual place of residence in the context of large-scale movements, and in 

circumstances similar to those which create refugees. Others, however, tend to 

employ the concept in relation to all those people who have moved within their own 

country for reasons that are not entirely voluntary. This includes, for example, 

changes of residence induced by environmental and industrial disasters, as well as 

the forcible relocation and population distribution programmes which governments 

often employ to counter security threats and to implement large-scale development 

projects. 

 

Should all categories of IDP’s, irrespective of their cause of displacement, be 

beneficiaries of a separate legal framework or only those who are the victims of 

human rights violations? On the other hand, if the definition were overly narrow it 

may leave too many people outside the protection net. In that case, the very purpose 

of having a separate legal regime would be lost. A special regime would also need to 

address the question as to when an individual ceases to be a displaced person. 

 

There are many who question the advisability of creating a distinct legal 

category of ‘internally displaced persons’. Even assuming that a definition of the 

concept can be agreed upon, it would undoubtedly be difficult to apply in practice. A 

large proportion of the world’s internally displaced people, for example, are to be 

found in urban areas, where their situation is virtually indistinguishable from other 

rural-to-urban migrants. 

 

The definition of internal displacement generally excludes from its scope 

those situations in which people are obliged to move as a result of environmental 

disasters, development projects and infrastructural schemes. For although such 
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people often suffer from material and psychological hardship, they may also 

continue to benefit from the protection of the state, and may even receive some form 

of compensation from it.
5

 
  

 

In general, there is a strong case to be made for the argument that internally 

displaced people do not necessarily have to return to their original place of residence 

in order to find a solution to their plight, as long as they benefit from the protection 

of the state and are able to enjoy a satisfactory degree of physical, material and legal 

security in the location where they have settled. In South Africa, for example, the 

number of internally displaced people is said by some sources to be in the region of 

four million, although this total includes those who have been uprooted or relocated 

over a period of 30 years, many of whom are now fully settled and integrated in 

their place of residence. The concept of internally displaced people – which is 

problematic enough in any case – clearly loses even more of its value when used in 

this indiscriminate manner.
6

 
 Therefore, not all problems of the internally displaced 

are homogenous, and there is a need for their definite prioritisation with maximum 

attention being devoted to the most serious problems.  

 

At present, there is no internationally agreed definition of who is an 

internally displaced person. Achieving one is essential both for the development of 

accurate statistics and information and for comprehensive and coherent action.
7

 
 The 

UN’s current working definition of who is an IDP is phrased thus: 

 

“… persons who have been forced to flee their homes suddenly or unexpectedly in 

large numbers, as a result of armed conflict, internal strife, systematic violations of 

                                                
5
 Exceptions to this rule, however, are not very difficult to find. During the mid-1980s, for example, 

the Ethiopian government moved many thousands of people from the northern highlands to the south-

west of the country, employing varying degrees of coercion and inducement. Ostensibly introduced to 

remove people from an area afflicted by chronic problems of drought, famine and land degradation, 

this organised resettlement programme also served the purpose of depopulating an area inhabited by 

supporters of an armed opposition movement, the Tigray People’s Liberation Front. 
6
 US Committee for Refugees, World Refugee Survey 1992, Washington DC, 1995, p. 44. 

7
 R. Cohen, ‘Protecting the Internally Displaced’, World Refugee Survey 1996, US Committee for 

Refugees, Washington DC, 1996. 
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human rights or natural or man- made disasters, and who are within the territory of 

their own country.”
8

 
 

 

This definition has been described as both too broad and too narrow. 

Including victims of natural disasters is said to make it unduly broad. Persons 

fleeing armed conflict, internal strife, and systematic violations of human rights 

would, if they were able to cross a border, qualify as refugees both under the 

Organisation of African Unity (OAU) Convention and the Cartagena Declaration, 

and, arguably, in many cases, under the narrower definition of the Refugee 

Convention as well. But persons uprooted by natural disasters would not: they 

generally are not in need of international protection of their human rights. Moreover, 

their governments and the international community are usually willing- if not always 

able- to provide them with assistance. The argument for retaining them in the 

definition is based essentially on cases where governments respond to natural 

disasters by persecuting certain groups on political or ethnic grounds or by violating 

their human rights in other ways. For example, when drought and famine ravaged 

Ethiopia in the mid- 1980’s, the government forcibly relocated hundreds of 

thousands of Tigereans it regarded as political opponents, under the pretext of 

responding to a natural disaster. In other countries, persons have also been displaced 

because of a combination of natural causes and racial, social or political reasons. 

Maintaining natural disasters in the text, it is argued, would assure protection for 

such persons. 

 

A better solution, however, might be to qualify the term so that it covers 

cases involving human right violations and persecution but not all victims of natural 

disasters. 

 

The same reasoning would apply to man- made disasters, for example, 

ecological or nuclear disasters. Whereas displaced populations in many of these 

cases should readily receive assistance from their governments and/ or from the 

international community, other cases may be complicated by persecution and 

systematic violations of human rights or the need for international protection. It is 

                                                
8
 Analytical Report of the Secretary- General on Internally Displaced Persons, E/CN.4/1992/23, 14 

February 1992 para 17. 
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the latter cases that should be covered by the definition. The same would be true for 

development projects that cause displacement. 

 

The quantitative and time qualifiers in the definition, on the other hand, 

make it unduly narrow. Restricting the internally displaced to those forced to leave 

‘suddenly or unexpectedly in large numbers’ would exclude serious cases of internal 

displacement- such as in Colombia, where the displaced often flee in large numbers, 

making them less conspicuous; or in Iraq, where the government organised the 

uprooting of Kurds over a period of years in the late 1970’s, 1980s and early 

1990s.
9

 
 

 

The term ‘forced to flee’ is also narrow. Countless numbers in Burma, Iraq 

and Ethiopia have been forcibly moved by their governments on political and ethnic 

grounds: they did not flee. Nor did Bosnian Muslims forcibly expelled from their 

homes in Banja Luka and other areas of Bosnia on ethnic and religious grounds. 

Such persons should explicitly be included as internally displaced. 

 

The definition essentially should help identify persons who should be of 

concern to the international community because they are basically in refugee- like 

situations
10

 
 within their own countries, and their own governments are unwilling or 

unable to protect and assist them. Some development agencies have proposed 

expanding the definition to encompass those who migrate because of poverty or 

other economic causes. But this would add millions of persons to the definition who 

have not fled or been forced out from their homes and whose needs are best 

addressed by development programmes generated by national and international 

agencies. 

 

The internally displaced should be defined as persons or groups of persons 

who have been forced to flee, or leave, their homes or places of habitual residence as 

a result of armed conflict, internal strife and systematic violations of human rights, 

as well as natural or man- made disasters involving one or more of these elements, 

                                                
9
 Ibid. 

10
 Broadly defined as in the OAU Convention and the Cartagena Declaration as well as in the 

Refugee Convention. 
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and who have not crossed an internationally recognised State border. What should 

make internally displaced persons of concern to the international community should 

be the coercion that impels their movement, their subjection to human rights abuse 

as a result of this up rootedness, and the lack of protection available within their own 

countries. 

 

When an internally displaced person ceases to be displaced also needs 

clarification. Conventional wisdom would have it that the voluntary return of the 

displaced to their homes or their re- integration elsewhere marks the end of internal 

displacement. But if protection is largely lacking in these areas and their land and 

homes are occupied by others, can internal displacement be said to be over? In 

Angola, for example, groups of internally displaced persons voluntarily transported 

back to their home areas found that they could not remain there because all 

infrastructure had been destroyed and they had no means of sustaining themselves. 

The mere act of return therefore did not end their internal displacement. 

Determining when an internal displacement is ended should go beyond merely 

registering whether return or relocation has taken place. It should include whether 

the returns or relocations are reasonably viable and whether basic security and 

survival are assured. 

 

Two core elements of the concept of internal displacement were clear. One 

was the involuntary nature of the movement. Two, was the fact that such movement 

takes place within national borders – a criterion which distinguished the internally 

displaced from refugees who, according to international law, by definition are 

outside of their country.
11

 Beyond this, however, the parameters of the concept 

needed to be defined.  

 

A starting point was the working definition that had been put forth in 1992 

by the United Nations Secretary-General, which defined internally displaced persons 

as: 

“Persons or groups who have been forced to flee their homes suddenly or 

unexpectedly in large numbers, as a result of armed conflict, internal strife, 

                                                
11

 Convention Relating to the Status of Refugees (28 July 1951), Article 1. 
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systematic violations of human rights or natural or man-made disaster, and who are 

within the territory of their own country”.
12

 

 

This definition reflected a range of circumstances in which the core 

characteristics of internal displacement – involuntary movement within borders – 

could arise. In part, the causes listed were drawn from the broader refugee 

definitions used in Africa and Latin America that extend beyond the persecution 

criterion in the 1951 Refugee Convention to also encompass persons fleeing from 

armed conflict, internal strife and systematic violations of human rights.
13

 However, 

the definition went even further by including persons uprooted by natural disasters 

and human- made disasters. There had been many cases where floods, earthquakes 

and famine as well as human-made disasters, such as nuclear or chemical accidents, 

had uprooted populations, and it could not be discounted that these were also major 

causes of population displacement. A definition that was broad enough to take these 

other causes into account therefore was required.  

 

At the same time, the 1992 definition was determined to be too narrow in 

other respects, in particular its temporal and numerical criteria. To limit the IDP 

concept only to those who had fled their homes “suddenly or unexpectedly” 

overlooked that in a number of situations, such as in Burma, Ethiopia and Iraq, the 

displacement of populations was not a spontaneous event but an organized state 

policy implemented over years or even decades. Similarly, the criterion of being 

“forced to flee” would exclude all those situations where populations did not flee but 

were obliged to leave their homes, as for instance with the forced evictions of 

minorities during the war in Bosnia or, more recently in the summer of 2005, in 

Zimbabwe with the home demolitions and forced removal of more than half a 

million people. Also problematic was the notion of people fleeing “in large 

                                                
12

 United Nations Commission on Human Rights, Analytical Report of the Secretary-General on 

Internally Displaced Persons, UN Doc. E/CN.4/1992/23 (14 February 1992), para. 17. 
13

 Under the Organization of African Unity Convention Governing the Specific Aspects of Refugee 

Problems in Africa (1969), the term “refugee” encompasses the definition in the 1951 Refugee 

Convention and “every person who, owing to external aggression, occupation, foreign domination or 

events seriously disturbing public order in either part or the whole of his country of origin or 

nationality, is compelled to leave his place of habitual residence in order to seek refuge in another 

place outside his country of origin or nationality.” In Latin America, the Cartagena Declaration on 

Refugees (1984) defines refugees as persons forced to move “because their lives, safety or freedom 

have been threatened by generalized violence, foreign aggression, internal conflicts, massive 

violations of human rights or circumstances which have seriously disturbed public order.” 
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numbers” as in reality many displaced fled in small groups or even on an individual 

basis. The definition eventually arrived at by the Representative of the Secretary- 

General therefore eliminated any requirements regarding time or the minimum 

number of persons affected. 

 

Several important nuances were introduced. In recognition that people could 

become internally displaced not only as a consequence of suffering the causes of 

displacement but also in anticipation of such effects, reference was made to people 

having fled “as a result of or in order to avoid the effects of”’ the causes liste  in the 

definition. As persons did not necessarily have a home, reference was also made to 

“habitual places of residence”. Finally, the criterion of being “within the territory of 

their own country” was altered to “who have not crossed an internationally 

recognized State border”, to reflect the possibility of sudden border changes, for 

instance as had occurred with the break-up of the former Yugoslavia and the 

dissolution of the Soviet Union. 

 

The definition that eventually emerged from the Representative’s 

deliberations is contained in the introduction to the Guiding Principles on Internal 

Displacement. The Principles, which were presented to the UN in 1998 have since 

gained wide recognition as an important tool and a standard for addressing internal 

displacement and are being used around the world by governments, the United 

Nations, regional bodies, non-governmental organizations and other actors. They 

define internally displaced persons as: 

 

“Persons or groups of persons who have been forced or obliged to flee or to 

leave their homes or places of habitual residence, in particular as a result of or in 

order to avoid the effects of armed conflict, situations of generalized violence, 

violations of human rights or natural or human-made disasters, and who have not 

crossed an internationally recognized State border”.
14

 

The various causes of internal displacement identified in the 1992 working 

definition all were retained. However, in recognition that internal displacement was 

                                                
14

 United Nations Commission on Human Rights, Report of the Representative of the Secretary-

General on Internally Displaced Persons: Guiding Principles on Internal Displacement, UN doc. 

E/CN.4/1998/53/Add.2 (11 February 1998). 
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not necessarily limited to these causes alone, the definition in the Principles prefaces 

the list of causes with the qualifier “in particular” so as not to exclude the possibility 

of other situations that meet the key core criteria of involuntary movement within 

one’s country. 

 

In the deliberations leading to this definition, there were those who would 

have preferred to limit the IDP definition to persons subject to persecution or 

conflict, that is, to persons who would be considered refugees if they crossed a 

border. Early on, however, many non-governmental organizations had pointed out 

that to limit the IDP definition in this way ran the risk of formulating a definition 

that did ‘not accurately depict the variety of the root causes of displacement,’ among 

which were development projects and natural disasters.
15

 In the end, the ‘overriding 

opinion’ was that persons uprooted by natural and human made disasters or 

development projects were also displaced and in need of attention, not least because 

as experience had shown they too could be discriminated against and subject to 

human rights violations in the course of their displacement.
16

 

 

Even so, the decision to include these groups in the definition of IDPs has 

not yet been fully taken on board. Global statistics on internal displacement 

generally count only IDPs uprooted by conflict and human rights violations.
17

 

Moreover, a recent study has recommended that the IDP concept should be defined 

even more narrowly, to be limited to persons displaced by violence.
18

 

 

However, persons uprooted by natural disasters are also, factually speaking, 

internally displaced. They often also are in need of humanitarian assistance and, in 

                                                
15

 UNHCR, Oslo Declaration and Plan of Action, Recommendation 40, Partnership in Action 

(PARINAC) (June 1994), cited in Roberta Cohen and Francis M. Deng, “Masses in Flight: The 

Global Crisis of Internal Displacement” (Washington, D.C.: Brookings Institution, 1998), p. 18. 
16

Roberta Cohen, “The Guiding Principles on Internal Displacement: An Innovation in International 

Standard Setting,” Global Governance, Vol. 10 (2004), p. 466.  
17

Norwegian Refugee Council Global IDP Project, ‘IDP Estimates’ at 

http://www.idpproject.org/statistics. htm; U.S. Committee for Refugees and Immigrants, ‘Internally 

Displaced Persons (as of December 31, 2004),’ World Refugee Survey 2005 (Washington, D.C.: 

USCRI, 2005), p. 12. 
18

 Stephen Castles and Nicholas Van Hear with Jo Boyden, Jason Hart, Christen Wolff and Paul 

Ryder, “Developing DFID’s Policy Approach to Refugees and Internally Displaced Persons”, 

Volume 1: Consultancy Report and Policy Recommendations, Oxford: Refugees Studies Centre, 

University of Oxford, February 2005, p. 12. 
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some cases, protection as well. The massive displacement crisis resulting from the 

December 2004 tsunami in Southeast Asia has helped to focus attention on the needs 

of these IDPs. It also has confirmed the relevance of bringing together under one 

definition the different scenarios in which internal displacement can arise. As the 

Representative of the Secretary-General on the Human Rights of Internally 

Displaced Persons, Walter Kälin, noted after visiting the tsunami-affected region 

‘persons forced to flee their homes share many common types of vulnerability 

regardless of the underlying reasons for their displacement.’
19

 Indeed, long before 

the devastating 2004 tsunami, governments in other regions have been among those 

highlighting disasters as a cause of internal displacement and an issue requiring 

greater attention.
20

 Moreover, it is noteworthy that the guidance issued to the UN’s 

Humanitarian and Resident Coordinators, who are responsible for ensuring an 

effective UN response to internal displacement in each affected country, recognizes 

that internal displacement results from a range of causes, and explicitly refers to 

“natural and human-made disasters”.
21

 

 

The lack of explicit mention of development in the IDP definition has 

sometimes led to confusion, including erroneous assertions that those displaced as a 

result of development projects are excluded from the Guiding Principles.
22

 

However, that the Guiding Principles were meant to also apply in situations of 

development is apparent from the content of the Principles themselves, which 

directly address displacement by development projects in Principle 6 and also draw 

                                                
19

 Walter Kalin, “Protection of Internally Displaced Persons in Situations of Natural Disasters: A 

Working Visit to Asia”, by the Representative of the United Nations Secretary-General on the Human 

Rights of Internally Displaced Persons, 27 February to 5 March 2005, Geneva: Office of the United 

Nations High Commissioner for Human Rights, 2005, p. 9. 
20

 “Khartoum Declaration” adopted by the Ministerial Conference on Internally Displaced Persons 

in the IGAD Sub-Region, Appendix E in Conference on Internal Displacement in the IGAD Sub- 

Region: Report of the Experts Meeting, Khartoum, Sudan, 30 August-2 September 2003 

(Washington, D.C.: Brookings Institution SAIS Project on Internal Displacement, 2003), p. 5. 
21

 Supplementary Guidance to Humanitarian/Resident Coordinators on their Responsibilities in 

Relation to Internally Displaced Persons, para. 1. Reproduced in Annex B in Inter-Agency Standing 

Committee (IASC), Protection of Internally Displaced Persons, IASC Policy Paper Series, no. 2 

(New York: United Nations Office for the Coordination of Humanitarian Affairs (OCHA), 2000), p. 

27. 
22

 John Borton, Margie Buchanan-Smith and Ralf Otto, “Learning from Evaluations of Support to 

Internally Displaced Persons”, IDP Synthesis Report: Final Report, (Ohain, Belgium: Channel 

Research, 2005), p. 31. 
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upon resettlement standards from the development field.
23

 In many parts of the 

world, in particular Asia, the idea that persons forced to relocate by development 

projects are not displaced would ring hollow. At a regional conference on internal 

displacement in Asia co-sponsored by UNHCR, the Asia Forum for Human Rights 

and Development, the Norwegian Refugee Council, the U.S. Committee for 

Refugees and the Brookings Institution in 2000, it became clear that any discussion 

of internal displacement in the region would not be complete without taking into 

account displacement due to development projects.
24

 Underscoring this point is a 

recent volume on the application of the Guiding Principles in South Asia, which 

covers displacement by conflict and disaster as well as development projects.
25

 By 

no means is this view limited to the region. In West Africa, governments of the 

Economic Community of West African States (ECOWAS) recommended that in 

developing a glossary of migration terms for the region, development as a cause of 

displacement should be explicitly added to the IDP definition contained in the 

Guiding Principles.
26

 The Global IDP Project, while citing the figure of 25 million 

IDPs displaced by conflict nonetheless acknowledges that the number of people 

uprooted by development projects is thought to be much higher, and notes that both 

groups are covered by the Principles. Furthermore, it points out that in the case of 

development-induced IDPs, ‘[t]heir plight remains largely unnoticed and they often 

receive even less support from their government and/or international aid agencies 

than people displaced by conflict or natural disasters.’
27

 

 

Expanding the IDP definition further to encompass persons who migrate 

because of extreme poverty or other economic problems had been proposed during 

the formulation of the definition and to this day is a suggestion that sometimes is put 

forth. The IDP definition, however, does not extend to these groups. This is because 

                                                
23

 Walter Kalin, “Guiding Principles on Internal Displacement: Annotations”, Studies in 

Transnational Legal Policy, No. 32 (Washington, D.C.: American Society of International Law and 

the Brookings Institution Project on Internal Displacement), pp. 13-19. 
24

 ‘Report of the Regional Conference on Internal Displacement in Asia (Bangkok, Thailand, 22-24 

February 2000), paras. 12-16, in Refugee Survey Quarterly, Vol. 19, No. 2 (2000), pp. 22-39. 
25

 Paula Banerjee, Sabyasachi Basu Ray Chaudury and Samir Kumar Das, “Internal Displacement in 

South Asia”, (New Delhi: Sage, 2005). 
26

 Workshop on International Migration in West Africa, Dakar, Senegal, 29 September – 5 October 

2002 convened by the International Organization for Migration. 
27

 Norwegian Refugee Council, Global IDP Project, Internal Displacement: Global Overview of 

Trends and Developments in 2004 (Geneva: Global IDP Project, Norwegian Refugee Council, 2005), 

pp. 35-37. 
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in most cases the element of coercion is not so clear.
28

 The decision to exclude 

economic migrants and migrant workers from the IDP definition does not mean 

there is not a need for special attention to their situation and human rights, but 

simply that different issues are involved. As Robert Goldman, one of the members 

of the legal team that drafted the Guiding Principles has explained, the reason for 

framing an IDP definition, was to address the plight of a particular group of persons 

who had distinct protection and assistance needs resulting from forced displacement; 

to enlarge the definition would risk losing this focus.
29

 Indeed, there are cases where 

a government has categorized IDPs as “migrants”, presumably to deflect attention 

from the involuntary nature of their movement and thereby to avoid its 

responsibilities towards them. For these reasons, the distinction between IDPs and 

economic migrants is important to maintain. 

 

In summary, although internally displaced persons often are described as 

“internal refugees”, in fact, internal displacement is much broader than the refugee 

concept. It is not limited to conflict and persecution but covers other cause of forced 

displacement including natural disasters and also can encompass people forced to 

relocate by development projects. Despite these very different causes, the various 

groups of uprooted people were included together in one definition as they have in 

common the two core criteria of involuntary movement and being within one’s 

borders. The IDP definition therefore tries to strike a balance between too narrow a 

framework that risks excluding people who share similar characteristics and one so 

broad that it loses the focus on the distinct protection and assistance needs arising 

from forced displacement. 

 

It is important to bear in mind that the definition of “internally displaced 

person” is a descriptive, rather than legal, definition. It simply describes the factual 

situation of a person being displaced within one’s country of habitual residence. The 

term does not connote or confer a special legal status in the same way that 

recognition as a “refugee” does. This is not necessary for IDPs, Walter Kalin 

explains, because whereas refugees having lost the protection of their own country 
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and being outside of their own state therefore require a special legal status, ‘the 

rights and guarantees to which IDPs are entitled stem from the fact that they are 

human beings and citizens or habitual residents of a particular state.’ 

 

Another important distinction with the “refugee” concept is that not all 

situations of internal displacement will necessarily be of concern to the international 

community.
30

 If the needs of internally displaced populations are met effectively by 

their own government, the international community need not become involved, 

unless of course the government requests assistance. If, on the other hand, internally 

displaced persons are denied the protection and assistance of their government, they 

are of legitimate concern to the international community. Of course, not all IDPs 

will be of concern to each organization that has a mandate or readiness to engage in 

situations of internal displacement. Because the IDP definition is a descriptive rather 

than legal definition, it allows for organizations to adapt the IDP concept to their 

particular mandates and institutional perspectives. For instance, the International 

Committee of the Red Cross (ICRC), given its mandate in armed conflicts, 

inevitably will focus on those IDPs uprooted by armed conflict.
31

 The organization 

nevertheless acknowledges the broader IDP definition, which the ICRC finds to be 

‘fully suited for the purposes of the Guiding Principles.’
32

 After all, the ICRC 

recognizes that internal displacement results from a number of causes, of which 

armed conflict is but one and simply the cause with which it is centrally 

concerned.
33

 Similarly, United Nations High Commissioner for Refugees (UNHCR) 

answers the question of “Who is an IDP?” by employing a definition that reflects the 

same array of causes indicated in the Guiding Principles, all the while specifying 

that UNHCR helps “some” of these people, in particular IDPs uprooted by conflict 
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or persecution.
34

 The fact that an organization chooses to conceptualize IDPs based 

on the organization’s particular mandate and activities does not detract from the 

definition in the Guiding Principles. To the contrary, it underscores that there is all 

the more reason to have a general definition covering all the different aspects of 

internal displacement. 

 

C. Global Position Of Internally Displaced Persons 

 

The numbers of IDPs have been increasing every year and the trend shows 

that this number is bound to increase with every passing year and the only fact 

revealed is that the IDPs are at high risk across the world over. The Internal 

Displacement Monitoring Committee which carries out study in the field of 

‘displacement’ has provided with fact and figures and it has laid out that, at the end 

of 2014, the number of people internally displaced across the globe by armed 

conflict, generalised violence and human rights violations reached 38 million. The 

figure represented an increase of violence of about 400,000 IDPs since the end of 

2009. The IDMC report also revealed the fact that the global number of IDPs has 

steadily increased from a total of around 17 million in 1997.
35

 

 

Table 1.1 Global IDPs Figures 

Country Numbers of IDPs Comments on estimated total number of IDPs 

America 6 millions Forced to flee homes by war, violence and human 

rights violations. The vast majority were in 

Colombia, where the government put their number 

at nearly 5.5 million. 

Europe and 

Central Asia 

2.2 millions Most fled their homes some 20 years ago to escape 

armed conflict, generalised violence and human 

rights violations in the Balkans, Causasus, Central 

Asia, Cyprus and Turkey. 

Middle East 

and North 

Africa 

9.1 million The figure is based on UN estimates and data 

published by IOM and national and local 

authorities. Given the volatile security situation, the 

fluidity of population movements and access 

restrictions, the actual number of IDPs is difficult to 

track and figures are often revised. 
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South and 

South-East 

Asia 

3.2million They fled their homes as a result of armed conflict, 

violence and human rights violations, and around 80 

percent were in Afghanistan, India, Mayanmar and 

Pakistan. 

Sub- Saharan 

Africa 

12.5 million  The IDMC reports at the end of 2013 were 

displaced, more than a third of the global total, 

Nigeria, the Democratic Republic of the Congo 

(DRC) and Sudan had the largest populations of 

IDPs in Africa. 

Source: http://www.internal-displacement.org/global-figures, visited on 13.07.15 

 

The facts and figures laid out below shows the global trend of IDPs. The 

figures reflect that the largest population of IDPs is located in Colombia followed by 

Sudan, Iraq, DRC, Somalia and Pakistan. There has been a serious rise of IDPs in 

these countries which has basically arisen due to internal conflict in these countries.  

 

In the Middle East and north Africa, 3.8 million people were newly displaced 

in 2014, a nine per cent increase on the year before that brought the overall number 

of IDPs to 11.9 million, or 31 per cent of the global total. More than 90 per cent of 

the region’s IDPs were living in Iraq and Syria, but Libya’s displaced population 

also increased more than six-fold to at least 400,000.
36

 

 

Figures for the Americas remained relatively stable, but high. The vast 

majority of the region’s seven million IDPs were in Colombia, where protracted 

conflict and violence perpetrated by post demobilisation armed groups has driven a 

steady increase in numbers each year over the last decade. New displacement also 

took place in Mexico, Guatemala and El Salvador, where people fled from criminal 

violence associated with drug trafficking. Levels of new displacement were similar 

to 2013, except for in El Salvador, where as many as 288,900 people fled their 

homes, accounting for 66 per cent of the 436,500 new displacements in the region.
37

 

 

The number of IDPs in Europe, the Caucasus and central Asia rose by 31 per 

cent in 2014. Ukraine accounted for much of the new displacement, driven by 

Russia’s annexation of Crimea in March and fighting between the Ukrainian 

military and separatist forces in the east of the country that escalated during the year. 
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At least 646,500 people fled their homes, contributing to a regional total of just 

under 2.9 million IDPs across 13emercountries, compared with 2.2 million the 

previous year.
38

 

 

In south and south-east Asia, 1.5 million people were newly displaced, 

contributing to a cumulative total of just under five million IDPs across 13 countries. 

Nearly all new displacement occurred in Pakistan, India, Afghanistan and the 

Philippines. Counter-insurgency operations in Pakistan’s Federally Administered 

Tribal Areas were responsible for much of the total, with as many as 907,000 people 

fleeing their homes in North Waziristan and Khyber agencies. Ethnic violence in 

India’s Assam state also displaced at least 345,000 people.
39

 

 

New displacement in south-east Asia fell by 65 per cent, mainly the result of 

a reduction in the intensity and frequency of violence in Myanmar and the 

Philippines. The cumulative total also decreased slightly to 855,000 IDPs, making it 

the region with the lowest overall figure as of the end of 2014.
40

 

 

D.  International Overview Of Internally Displaced Persons 

 

As of the end of 2014, 38 million people around the world had been forced to 

flee their homes by conflict and violence. Never in the last 10 years of IDMC’s 

global reporting, have we reported such a high estimate for the number of people 

newly displaced in a year. 

 

The report is based on data and analysis gathered between January and 

December 2014 in 60 countries and territories across the world. The research shows 

that the causes and impacts of displacement are multiple and often overlapping, 

including those related to disasters induced by natural hazards. 

 

a) Americas 
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i) Colombia 

 

Colombia’s experience brings the challenges of resolving protracted 

displacement amid ongoing violence into sharp focus, even in a middle-income 

country with a strong legal framework for IDPs protection. 

 

According to official statistics, at least six million people have been 

displaced over more than six decades of conflict. In 2014, 137,200 people were 

newly displaced, 403,700 registered as IDPs displaced in 2014 and previous years
41

 

and 7,100 were forcibly evicted. More than 50 per cent of IDPs live in informal 

urban settlements.
42

 Displacement happens throughout the country, but is highly 

concentrated along the Pacific coast and the border with Venezuela. 

 

The ongoing peace process between the government and the Revolutionary 

Armed Forces of Colombia can contribute to ending protracted displacement. A 

partial agreement on the drugs trade was reached in May, and nearly 29,000 former 

combatants were assisted under the government’s reintegration programme between 

October 2013 and September 2014. There has been little improvement, however, in 

overall security. 

 

ii) Guatemala 

 

In 2011, little was known about the number and situation of people displaced 

by the long conflict between the government and insurgents grouped under the 

Guatemalan National Revolutionary Unity. During the conflict, the armed forces 

conducted a campaign of repression and terror against the Mayan indigenous 

population while fighting the sergeants. The conflict ended in 1996 and left between 
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500,000 and 1.5 million people, most of them indigenous, internally displaced 

across Guatemala, with many in the shanty towns of the Capital Guatemala City.
43

 

 

iii) Mexico 

 

Public census results correlated with data on homicides and criminality 

shows a strong casual relationship between violence and internal displacement in 

Mexico. Over the last decade, hundreds of thousands of people have been forced to 

flee their homed and communities.
44

 

 

Criminal organisations, fighting both each other and the security forces, have 

caught countless innocent civilians in the crossfire. The fear of forced recruitment, 

both of minor and technical skills, has also led many people to seek safety in other 

part of the country. Local government officials and their families in particular are 

targeted if they refuse to cooperate with the crime syndicate. Human right activities, 

who have denounced criminal groups and their infiltration of the state, have also 

become targets, along with many ordinary citizens who simply seek justice for the 

crimes they or their families have suffered. 

 

IDP often has difficulty in finding adequate housing, work and schooling for 

their children. The loss of identity cards and mortgage documents also impedes their 

access to basic social services. Personal safety remains a concern after their flight, 

because some criminal groups have national reach and are able to trace their 

whereabouts. 

 

b) Sub-Saharan Africa 

 

i) Democratic Republic of the Congo 

 

Weak governance, poverty, chronic underdevelopment and pervasive 

corruption in the Democratic Republic of the Congo have coalesced with armed 

conflict and violence to perpetuate displacement for years, sometimes even decades. 
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As of the end of 2014, there were at least 2.7 million IDPs in the country, mainly in 

the eastern provinces of North and South Kivu, Orientale and Katanga. At least 

1,003,400 people were newly displaced during the year, and 561,100 IDPs returned 

to their places of origin. Many others have been living in displacement for years.
45

 

 

Data is limited in many provinces, but there is broad recognition that 

protracted displacement is the fate of the majority of the country’s IDPs. Almost 80 

per cent of all IDPs live with local communities or host families, while others have 

set up spontaneous settlements, live in the bush or take refuge in official camps 

managed with the support of humanitarian organisations.
46

 

 

ii) Kenya 

 

Political, ethnic and land-related violence, disasters and development 

projects have all repeatedly triggered displacement in Kenya since independence. 

The worst violence took place in the aftermath of the disputed December 2007 

presidential election, and forced nearly 664,000 people to flee their homes. Inter-

communal violence attributed to competition over resources such as land and water, 

cattle rustling and struggles for political representation also continue to cause 

displacement. According to OCHA, more than 220,000 people were newly displaced 

in 2014 alone.
47

 

 

Some episodes of displacement have been short lived, but many have 

become protracted, the result of a combination of factors. Some national authorities 

only recognise those who were registered as displaced by the 2007 to 2008 post-

election violence as IDPs. The registration process also excluded so-called 

“integrated” IDPs, an estimated 300,000 people who found shelter with host 

communities or in rented accommodation in urban areas. Given that assistance was 
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limited to those registered, “integrated” IDPs were always less likely to achieve 

durable solutions to their displacement.
48

 

 

iii) Uganda 

 

Following the signing of a cessation of hostilities agreement in 2006, most of the 1.8 

million IDPs living in camps returned to their places of origin. Others settled in new 

locations. The latest available estimate, from December 2011, was that 29,800 

people were still living in camps. The number has fallen since, but according to the 

Uganda Human Rights Commission four camps are still open. An assessment is 

needed to establish the number of IDPs living in these camps, and to get an insight 

of their vulnerabilities. There are no comprehensive figures for IDPs living with host 

communities or in urban areas.
49

 

 

iv) Burundi 

 

No new displacements were reported in Burundi during 2013, despite 

tensions ahead of elections in 2015. As of the end of the year, there were 78,900 

people living in protracted displacement. The figure is based on a nationwide 

profiling exercise of IDPs carried out in 2011.most fled their homes during 1993 to 

2005 civil war.
50

 

 

Most of Burundi’s remaining IDPs are Tutsis located in around 120 

settlements in northern and central parts of the country, and they continue to face 

challenges in accessing social and economic resources. Around 33,000 refugees 

returned from neighbouring countries in 2013, putting further pressure on scarce 

resources.
51

 

 

v) Central African Republic 
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The conflict that erupted in 2012 caused a humanitarian crisis and 

displacement on a vast scale, both within and beyond CAR’s borders. There were an 

estimated 426,200 internally displaced people (IDPs) in the country as of mid- May 

2015. The vast majority have fled their home since 2012, but the figure also includes 

several hundred people living in protracted displacement in and around the northern 

town of Kabo, some of whom have recently begun returning to their homes.
52

 

 

IDMC estimates that more than 172,700 people were newly displaced in 

2014 and at least 37,900 in the first three months of 2015. The true figures are likely 

to be higher, because for the most part major incidents are captured. There were also 

around 457,480 refugees from CAR living in neighbouring countries as of mid-

May.
53

 

 

c) Europe The Caucasus And Central Asia 

 

i) Azerbaijan 

 

The government’s State Committee for Refugees and internally displaced 

Persons, seated in the cabinet, is the sole source of statistics on internal displacement 

in Azerbaijan. It reported in 2014 that 597,429 people were registered as IDPs. The 

vast majority are ethnic Azerbaijanis, but there are also ethnic Kurds, Russians and 

Turks.
54

  

 

The government figure includes IDP’s children, who number around 230,000 

and upto 54,000 IDPs who have been able to return. The figure also includes people 

living along the LoC who have not been displaced but are registered as IDPs in 

acknowledgement of the security risks they face.
55
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ii) Georgia 

 

There were upto 206,600 IDPs registered by the government in Georgia as of 

the end of 2013. Most were displaced in the early 1990s as a result of armed conflict 

in the breakaway republics of Abkhazia and South Ossetia.
56

  

 

Displacement figures are based on the result of a 2013 re-registration 

exercise led by the Georgian ministry for IDPs. The overall figure is made up of 

nearly equal numbers of men and women, and includes nearly 67,000 children born 

to at least one displaced parent. It also includes an estimated 40,000 IDPs who have 

returned to Abkhazia. There were also around 10,000 people still internally 

displaced within South Ossetia in 2010.
57

 

 

iii) Russian Federation 

 

At least 34,900 people were still displaced in Russia as of the end of 2013, as 

a result of armed conflict, human rights violations and generalised violence in North 

Caucasus. The 1994 and 1999 wars in Chechnya forced more than 800,000 people to 

flee their homes, and as many as 64,000 people fled ethnic conflict.
58

  

 

The figure of 35,000 combines an 2011 NGO estimate of 25,000 IDPs in 

Chechnya and Ingushetia with government statistics from 2013 that show around 

9,900 people registered as ‘forced migrants’. Government figures only include 

people displaced from Chechnya and North Ossetia who hold forced migrants status 

and live outside their republics of origin. Registration is valid for five years, after 

which IDPs can apply for an extension. The authorities, however, have rejected most 

such applications. The true number of IDPs in Russia is likely to be significantly 

higher. 

 

iv) Bosnia and Herzegovina 
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Nearly 20 years after the end of a conflict that displaced around a million 

people, there were still at least 100,400 IDPs in Bosnia and Herzegovina as of the 

end of 2014.203 The true number is likely to be higher, given that the figure only 

represents those who have obtained legal status as a “displaced person” and their 

children. Around 580,000 IDPs have returned to their homes.
59

 

 

The vast majority of those still displaced live in private accommodation, but 

around 8,500 live in collective centres, the temporary shelter they were allocated 

some two decades ago. They are being resettled to social housing. Some IDPs and 

returnees were displaced again in 2014 by the worst floods and landslides on record, 

reigniting past trauma for some.
60

 

 

d) South And South-East Asia 

 

i) Afghanistan 

 

IDMC estimates that as of the end of June 2015 at least 948,000 people were 

living in displacement as a result of conflict and violence. The figure includes 

around 103,000 people newly displaced in the first six months of 2015, among them 

more than 36,600 people newly displaced in Kunduz province since April 2015. 

Significant new displacements have also taken place in Badakshan, Badghis, 

Baghlan, Faryab, Ghazni, Kapisa and Maydan Wardak provinces since June 2014.
61

 

 

The number of people is protracted displacement is also significant. As of 

the end of May 2015, almost 60 percent of the displaced population had been living 

as IDPs since 2012 or earlier. As of mid-2012,an estimated 74,000 people had been 
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doing so since before 2003. No updated breakdown of the number of IDPs by year 

of first displacement was available.
62

 

 

ii) Bangladesh 

 

There was no updated comprehensive information on the number of IDPs 

due to conflict, violence and human rights violations since government’s count of 

more than 128,000 internally displaced Pahari and Bengali families, or more than 

667,000 individuals, in 2000. Based on available information it was estimated that 

there were up to 280,000 IDPs in Bangladesh at the end of 2013.
63

 

 

The 1997 peace agreement between the government and the United People’s 

Party of the Chittagong Hill Tracts (PCJSS) has still not been fully implemented. 

The accord ended 24 years of conflict that broke out in 1973 in the south-eastern 

Chittagong Hill Tracts (CHT) region after the government rejected demands for 

greater autonomy from non-Bengali indigenous people known collectively as Pahari 

or Jumma.
64

 

 

iii) Nepal 

 

Seven years after the government and Maoist rebels ended their decade-long 

armed conflict, nearly all of Nepal’s IDPs have returned to their homes. An 

estimated 50,000 have been unable or unwilling to do so, mainly as a result of 

unresolved land and property issues and security concerns. The Maoists 

expropriated land that was then often sold or given to landless or tenant farmers. The 

absence of public services and a lack of livelihood assistance have also undermined 

the sustainability of returns.
65

 

iv) Pakistan 
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Armed conflict continued to be the main cause of displacement in Pakistan in 

2013. An estimated five million people have been displaced by conflict, sectarian 

violence and human rights abuses in the north-west of the country since 2004. 

Movements peaked in 2009, when three million people were forced to flee their 

homes, but by the end of 2010 the number of people living in displacement had 

fallen to around a million. Returns have since been offset by new displacement, with 

the total number of IDPs standing at around 746,000 at the end of 2013.
66

 

 

A hundred and forty thousand people were newly registered as displaced 

during the year. The majority fled from the Federally Administers Tribal Areas 

(FATA) to neighbouring Khyber Paktunkhwa (KP) province. There are also an 

unknown number of unregistered IDPs from FATA, some of whom were identified 

by the IDPs Vulnerability Assessment and Profiling (IVAP) project. 

 

The two major waves of new displacement took place in FATA during in 

2013. In March, heavy fighting between non-state armed groups forced more than 

17,000 families to flee their homes in the Tirah valley in Khyber agency. Those 

affected fled into the bordering FATA agencies of Kurram and Orakzai and the KP 

districts of Kohat, Hangu, Peshwar and Nowshera. Instance clashes between the 

Pakistani army and non-state armed groups in Kurram subsequently displaced 

around 10,600 families in early May. Most IDPs took refugee in host communities, 

mainly in lower Kurram, while others sought shelter in the New Durrani 

displacement camp in FATA.
67

 

 

v) Sri Lanka 

 

Sri Lanka is an example of the way displacement becomes increasingly 

difficult to resolve the longer it lasts, particularly when there is no political will to 

do so. We estimate that there were as many as 90,000 IDPs in Northern and Eastern 

provinces as of December 2014, all of them living in protracted displacement. The 

majority were displaced before April 2008. Almost six years after the end of the 
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country’s 26-year civil war, they continue to face obstacles in exercising their rights 

and addressing their needs. Of the hundreds of thousands of IDPs who have 

returned, tens of thousands are likely to have outstanding needs related to their 

displacement.
68

 

 

When the conflict ended in May 2009, the majority of the population of 

Northern Province with the exception of Jaffna had been displaced at least once and 

many several times, as had significant numbers of people in Jaffna and Eastern 

province. A large majority of the country’s protracted IDPs, as well as those who 

experienced displacement in the past, belong to the Tamil ethnic group. It is not 

known how many among the 25,000 Sinhalese displaced by fighting after 1983 are 

still living as IDPs. The same is true of the 75,000 Muslims the Liberation Tigers of 

Tamil Elam expelled from Northern Province in 1990.
69

 

 

Sri Lanka lacks comprehensive data on its IDPs, and little up-to-date 

information is available. The results of the government’s exercise with UNHCR to 

reconcile figures and its joint needs assessment with OCHA, both undertaken in 

2014, were not available at the time of writing. Available numbers are unlikely to 

reflect the true scale of displacement, given that the government has deregistered 

IDPs since 2010 without carrying out a durable solutions assessment.
70

 

 

Sri Lanka has no national policy or legislation on displacement to provide a 

framework for addressing protracted IDPs’ needs. A 2013 draft policy, which was 

never finalised, falls short of international standards, including the Guiding 

Principles.260 Development organisations, which have continued to work in the 

country after the UN humanitarian cluster system was phased out in 2013, have not 

included a focus on displacement in their programming to facilitate durable 

solutions for IDPs. OCHA scaled down its presence to a small humanitarian 

advisory team in December 2014.
71
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vi) India 

 

India continued to experience new and protracted displacement during 2013 

as a result of communal violence and armed conflict with a total of at least 526,000 

people displaced at the end of the year. These figure likely under-represents the real 

number of IDPs since in India IDPs tend to no longer be counted once official 

camps are closed, even if they remain in displacement. 
72

 

 

An estimated 64,000 people were newly displaced in 2013, more than half of 

whom were still living in displacement at the end of the year. More than 488,000 

IDPs continued to live in protracted displacement, which lasts on average for five to 

ten years. A survey of IDPs conducted during the year by the NGO Centre for Social 

Justice identified ethnic identity and land disputes as the main causes of communal 

tensions. 

 

Outbreak of communal violence led to displacement during the year, in the 

north-eastern state of Assam and in the northern state of Uttar Pradesh. Riots 

displaced around 51,000 people from more than 150 villages in Uttar Pradesh in 

September. State authorities said that 90 percent of those who fled had returned by 

the year, but local organisations assisting IDPs said that more than 27,000 people are 

still living in unofficial camps after the authorities forcibly evicted them from 

official ones. 

 

In December more than 3000 people from Karbi and Rengma Naga tribes 

sought shelter in displacement camps in the Bokajan area of Karbi Anglong Hills 

district of Central Assam, following ethnic violence between the Karbi people’s 

Liberation Tigers (KPLT) and the Rengma Naga Hills Protection Force (RNHPF). 

 

In Assam, authorities closed the remaining camps where 12,000 Bengali-

speaking Muslims and members of the Bodo tribe who fled inter-communal 

violence in 2012 were staying. The situation of IDPs outside of the camps is 

unknown. 

                                                
72

 Website- http://www.internal-displacement.org/south-and-south-east-asia/india/summary, visited 

on 13.07.15. 



 

Internally Displaced Women and Children-Conceptual and Historical Perspective 

49 
 

 

Around 30,000 Bru people who fled their homes in Mizoram state in 1997 

and 2009 also remain displaced in Tripura state. Hundreds more fled in fear in 

December amid tensions sparked kidnappings the previous month. 

 

In central India, more than 148,000 Adivasi people remained displaced as a 

result of recurring conflict over land and mineral resources. The fighting pitted 

government forces and allied militias against Maoist insurgents claiming to fight on 

behalf of the Adivasis. Clashes in May displaced another 10,000 people. 

 

Conditions in displacement camps remain dire across the country. IDPs lack 

access to clean water, adequate shelter, food, security, clothing and health care. In 

Uttar Pradesh, camp conditions contributed to the deaths of more than 50 IDPs, most 

of whom were children under the age of 15. Harassment and threats from villagers 

in IDPs home areas often hinder their efforts to return, and the police tend to be 

unwilling to protect returnees. 

 

The government of Gujarat, Assam, Andhra Pradesh and Odisha, however, 

made no such efforts to assist the hundreds of thousands of people who remain 

displaced there. India’s central government does not consider IDPs recovery and 

rehabilitation as part of its mandate. 

In Uttar Pradesh, the state government’s measures to promote IDPs sustainable 

return of IDPs displaced centred on compensation. It distributed 500,000 rupees to 

1,800 families from nine villages recognised as having been affected by rioting. It 

did not, however, consider IDPs from other areas as eligible. 

 

Religious charities, madrassas, civil society groups and local communities 

took the lead in assisting IDPs during 2013. The National Human Rights 

Commission and the National Commission for Protection of Child Rights advocated 

on behalf of the IDPs, but the fact that the country has no formal legislation on 

displacement in place hampered their efforts. 
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A national policy or law on IDPs is much needed to address their protection 

and assistance consistently and effectively, and to provide a framework for steps to 

facilitate durable solutions. 

 

E. Pre History Of Internal Displacement In India 

 

Internal displacement is not a new phenomenon in India. Even in the 

Mahabharata we find the instance of mass eviction from Khandava Vana to build up 

Indraprastha (near the present Delhi), the capital of Pandavas. In the Sultanate era, 

when Mohammad Bin Tughlagh, whimsically decided to shift his capital from Delhi 

to Daulatabad, near Aurangabad in Maharashtra, thousands of people in Delhi were 

also forced to shift, leaving behind their homes and means of livelihood. Many 

people died during the long and painstaking journey. However, let us also not forget 

that these were only stray instances. Internal displacement had never been a regular 

and systematic phenomenon till the arrival of the ‘modern’ State and modern modes 

of production.
73

 

 

Most states in South Asia had long colonial experiences. In most cases, the 

colonial regimes did not try to disturb the traditional demographic (ethnicity and 

community-wise) balance. However, with the formation of new ‘national’ states 

after the Second World War, this balance was fairly threatened. India, the biggest 

nationstate in the region, had to face partition in 1947 with the creation of the new 

State of Pakistan, which existed on the Western and Eastern borders of India. East 

Pakistan ceased to exist after the coming of Bangladesh in 1971. Both the partitions 

of 1947 and 1971 took place after fierce conflicts: large-scale communal violence 

before 1947 and armed conflict between the Pakistani army and the Mukti Joddhas 

of Bangladesh (‘liberation forces’ of Bangladesh) backed by Indian army in 1971.
74

 

 

In both cases, a huge number of humanity had to suffer; large-scale 

displacement – both external (because a vast population had to cross the newly 

defined ‘borders’) and internal (because with the huge influx of refugees the old 
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inhabitants faced a sharp competition over land and employment and other 

opportunities) – took place. In these new states grew new political and economic 

power groups, which comprised a handful of ethnic, linguistic and religious 

communities. As a result, a large number of people belonging to other communities 

were excluded and marginalised. The latter groups often demand autonomy within 

the new state and even, in some cases, organise themselves for ‘liberation’ from the 

new nation-state. Further, the redrawing of administrative-territorial units (states/ 

provinces/districts) of the new nation-state, especially in India, also complicates, and 

often jeopardises the age-old demographic balance, which enhances the potential for 

internal displacement.
75

 

 

Modern economy – especially the idea and practice of rapid and mechanised 

development – has been another major source of displacement. The process started 

in the colonial period but got its real momentum after the formation of the new 

nation-state. Large scale land acquisition for the construction of big dams, 

industries, power stations, highways, ‘reserve forests’ etc has made a great number 

of people homeless and jobless. In most of the cases, they belong to the 

weaker/marginalised section of the population: thus they fall prey to more miseries. 

In many cases, the so-called modern industries cause severe health and 

environmental hazards (pollution of air and water), which often lead to displacement 

of that section of people which heavily depend on these natural resources for their 

livelihood. In India, the success of the Green Revolution, achieved through 

mechanised agriculture and heavy use of chemical fertilisers and pesticides, 

gradually led to infertility and degradation of land in many places, especially in 

Punjab.
76

 

 

In 2009, under a Greenpeace Research Laboratories investigation, Dr Reyes 

Tirado, from the University of Exeter, conducted a study in 50 villages in Muktsar, 

Bathinda and Ludhiana Districts that revealed chemical, radiation and biological 

toxicity was rampant in Punjab. In addition, 20% of the sampled wells showed 

nitrate levels above the safety limit of 50 mg/l, established by WHO. The study 
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connected this finding with high use of synthetic nitrogen fertilizers.
77

 With 

increasing poisoning of the soil, the region once hailed as the home to the Green 

Revolution, now due to excessive use of chemical fertilizer, is being termed the 

“Other Bhopal”, and “even credit-takers of the revolution have begun to admit they 

had been wrong, now that they see wastelands and lives lost to farmer suicides in 

this “granary of India”.
78

 

 

Therefore it can be analysed that, in the early years of independence, not 

only the partition caused bloodshed and destruction of human being and properties 

but it caused displacement of lakhs of people as they did not know where they 

belonged. In India, refugees were divided into three categories. 

 

External Refugees 

Hindu Muslim Refugees 1947; 

Tibetians 1952; 

N.E. refugees across the border of Burma; 

Nepalese; 

1971- Bangladeshi-Behari Muslims (Muhajeers); 

1982- Sri Lankans; 

Afghanistan- Political disturbances and Russian withdrawal. 

 

Internal Refugees 

Assamese and N.E. States; 

Kashmiri Migrants from Kashmir due to terrorist activities; 

Displaced persons of 1971 war from Chamb under Shimla agreement; 

Muslim evacuees mainly of border districts of Rajouri and Pooch who were 

displaced during Indo- Pak wars. 

 

Short Term Refugees (Refugees Due To Political And Religious Violence) 

Ram Janam Bhoomi Babri Masjid; 
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Sikh- Hindu (Punjab 1982); 

Naxalite Impact- West Bengal and Hyderabad; 

Racial Migration- Domicile Problem; 

Seasonal Migration e.g. Gujjars, Bakarwal, Rajasthani- Sansi, Bazigars, Nepalese 

Bihari, Harvest, Bhaias of U.P. 

 

F. Internal Displacement Due To Conflict, Violence And 

Development, By Region Or Group 

 

Since independence, India has been experiencing armed conflict and 

ethnically based internal strife that has led to widespread conflict-induced displaced 

in Jammu and Kashmir in the Northwest and in the Northeastern states. In India 

there are numerous causes of displacement of population. War, conflict, human 

rights abuses, forced relocation due to development projects have generated a high 

level of internal displacement in the country. Even the natural disaster related 

displacement is prevalent in India. However development-induced displacement has 

overwhelmingly dominated the IDP scenario in India. The nature, frequency and 

extent of the causes of internal displacement in India are so varying that it would be 

a Herculean task to monitor and record them.
79

 More than 500,000 people are living 

in displacement in India due to armed conflict or generalized violence as of 2011.
80 

 

Most of them have been living in displacement for years, which means that they are 

not able to enjoy various human rights. Many of them are likely to live in 

displacement outside of camps both in rural as well as urban areas.
81

 

 

One of the fundamental purposes of the United Nations is to Promote and 

encourage respect for human rights and fundamental freedoms.
82

 Moreover, by 

accepting the International Conventions guaranteeing the human rights India has 

obligation to ensure these basic rights of such population. However, sometimes the 

sovereignty concept creates an obstruction as the UN Charter prohibits any 
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interference in matters which are essentially within the domestic jurisdiction of the 

State.
83

  In many cases Governments are unwilling to admit the presence of such 

population within their territory as it reflects the State’s failure to protect its citizens. 

India is also no exception.  

 

There are primarily four factors responsible for internal displacement in 

India –  

1. Political causes, including secessionist movement  

2. Identity-based autonomy movement  

3. Localized violence  

4. Environmental and development-induced displacement.  

So far as the development-induced displacement is concerned there are two 

main causes they are dam construction and urban transportation projects. 

 

Others include creation of forests and reserve parks, and the construction of 

mining and thermal power plants. The level of displacement is higher in 

domestically financed projects than the projects financed by World Bank because 

World Bank now gives more importance to the issue of displacement when decision 

to finance a project is taken.
84

  

 

Most of the research that have been conducted on development since 1980s 

have shown that even though per capita incomes and average expectations of life 

have risen, there is little evidence to show that nutritional standards of thousands of 

people have improved much over the years.
85 

Hundreds of thousands of people have 

been displaced from their customary modes of life and many of them have found 

their homes in inhospitable areas.  

Presently Assam is facing recurring problem of displacement of population 

due to the recent conflict in July and August 2010 between Bodos and Muslim 
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communities in Bodoland area and the problem has attracted the attention of the 

entire country.  

 

However, the extent to which international law can be directly incorporated 

into domestic jurisdiction remained contentious for a number of years. The 

traditional view on the point was that treaties do not create rights in municipal law 

unless specifically incorporated in the domestic legislation. Law in this regard has 

been substantially altered by the Supreme Court and the issue has been finally 

settled by the court in Vishaka v. State of Rajasthan.
86 

In this case Supreme Court 

took recourse to human rights enhancing provisions and incorporated them into the 

fabric of domestic law.
87

 

 

a) Jammu and Kashmir 

 

India’s largest situation of internal displacement stems from conflict in 

Jammu and Kashmir between the Indian army and militants seeking independence 

or accession to Pakistan. The insurgency in Indian administered Kashmir has led 

since 1989 to the internal displacement of 90 per cent of Hindu Kashmiri Pandits, an 

estimated 250,000-350,000 people. Around 100,000 live in New Delhi while up to 

240,000 are in Jammu city. 

 

The Government has encouraged the return of the displaced population by 

providing cash assistance, interest free loans and apartments in some places where 

displaced Pandits can stay until they have repaired their homes. However, people are 

reluctant and discouraged from returning to Kashmir, because the security situation 

has not been conducive to return, and attacks and massacre of people by separatist 

groups still continuing.
88

 

 

Since the end of 1990s, clashes between Indian and Pakistani forces and 

attacks by separatist groups have also led to several waves of displacement from 
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border villages along the Line of Control (LOC) and international border. In May 

1999, conflict broke out between India and Pakistan over Kashmir. The conflict 

centred around Kargil area, high in the Himalayan Mountains. The conflict 

displaced an estimated 60,000 to 100,000 people, mostly Kashmiri Muslims. The 

largest towns in the area, Kargil and Dras, were left completely deserted. Most of 

the displaced fled heavy Pakistani shelling of their villages.
89 

People living in 

villages in other places along the border returned after the war, but in Akhnoor 

sector people could not, as most of their homes had been destroyed in the shelling 

and their fields rendered infertile due to increased toxicity in the soil.
90

 

 

b) North- East 

 

Violence involving different ethnic groups and communities has caused 

internal displacement in India’s north-eastern states including Assam, Manipur and 

Tripura. The government’s military response has in many cases contributed to the 

displacement. The fighting between Bodo and Santhal tribes in Assam has displaced 

an estimated 250,000 people. In August 2004, more than 230,000 people were 

staying in IDP camps in three districts of western Assam. Thousands of civilians 

have also been displaced by fighting between Karbi, Kuki, Khasi, Hmar and Dimasa 

armed groups. In Manipur state, ethnic conflicts and fighting between the Indian 

army and local militia groups have displaced an unknown number of people. In 

November and December 2006 more than 2,000 Kukis from 25 villages were 

displaced by a massive Indian army offensive. In Tripura, more than 100,000 people 

have been internally displaced by ethnic fighting, between local armed groups and 

Bengali or Bru people. Displacement in Tripura has also been caused by a fence 

being built along the border with Bangladesh. As of March 2007, 9,000 families 

reportedly sought rehabilitation after being displaced.
91

 

c) Central India 
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In India, leftist extremist groups commonly referred to as Maoists or 

Naxalites, have significantly increased insurgent activities during the past few years 

in the States of Madhya Pradesh, West Bengal, Bihar, Chhattisgarh, Jharkhand, 

Orissa, Tamil Nadu, Maharashtra and Andhra Pradesh. Discrimination against the 

tribal population, displacement by large development projects, and failure on the 

part of the Government to ensure food security are the primary reasons for the rapid 

growth of Naxalite movement. The Naxalite conflict has so far affected more than 

200 districts of India. Both the Naxalites and government security forces, with their 

allied militia Salwa Judum
92

 and Special Police Officers have been responsible for 

human rights violations. They raided hundreds of villages in Chhattisgarh State’s 

Dantewada and Bijapur districts, where tribal communities constitute 79 per cent of 

the population. They used threats, beatings, arbitrary arrests and detentions, killing 

and burning of villages to force residents to support Salwa Judum. Thousands of 

villagers were forcibly relocated to Government run Salwa Judum camps near police 

stations or paramilitary police camps to prevent the Naxalites from recruiting 

villagers.
93

 Around 450,000 people are estimated to have internally displaced by the 

Naxalite conflict since 2005. IDPs staying in camps in Chhattisgarh had limited 

access to food and only some of them were receiving free rations. They also lacked 

shelter, sanitation facilities, access to health care services, and access to education.
94

 

 

According to National Commission for Protection of Child Rights, internally 

displaced children from Chhattisgarh were not being admitted to schools in Andhra 

Pradesh because they did not have school-leaving certificates and did not understand 

Telegu being the language of instruction in Andhra Pradesh. As of July 2009, 1,000 

to 1,500, displaced children were out of school, and there were only four residential 

bridge courses offered, which was not sufficient to cater to the needs of all displaced 

children who had missed out their schooling.
95

 

 

d) Gujarat 
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Communal violence between Hindus and Muslims in Gujarat from 28 

February to 2 March 2002 led to the death of more than 2,000 people and the 

displacement of about 250,000 people. As of December 2009, almost eight years 

after the violence, just over 19,000 IDPs are still living in 86 ’relief colonies’ set up 

by various organizations and civil society groups in October 2002 after the closure 

of official relief camps.
96

 The violence started after 58 Hindu pilgrims had been 

killed in a fire on a train in the Gujarat city of Godhra on 27 February. The death of 

these pilgrims sparked off intense violence in Gujarat. The violence was reportedly 

orchestrated by Hindu organizations under the umbrella of the Sangh Parivar, and 

officials of the governing Bharatiya Janata Party (BJP) as well as the members of the 

police were allegedly complicit in it.
97

 

 

The plight of the displaced continued to be miserable. In June 2007, a 

Supreme Court appointed committee headed by N.C. Saxena found that 4,545 

Muslim families comprising around 30,000 persons who were displaced by the post 

Godhra communal riots were still living in miserable conditions in 81 relief camps 

in Gujarat. They faced acute scarcity of food and security. Only five of the 81 

colonies had government or government recognizes schools, and only four served 

mid-day meals to children. Only four colonies had fare price shops, and only 725 out 

of the 4,545 families were recognized as below poverty line.
98

 The report of the 

National Commission of Minorities found enough evidence to suggest that there 

continue to be large number of internally displaced families in Gujarat who are 

living in subhuman conditions in colonies constructed entirely by NGOs. There has 

been no support from the State to compensate them for their loss of habitual place of 

residence and normal livelihood or provide basic services and livelihood options to 

allow them to live with dignity in their present location. There has been no attempt 

to secure a safe environment or facilitate their return to their homes.
99

The factors 

                                                
96

 IDMC, “India: National and State Authorities Failing to Protect IDPs”, p.32, 2 Sept. 2010, 

Available at www.internal-displacement.org, visited on 14.07.15. 
97

 Wikipedia, “2002 Gujarat Violence”, website- Available at www.en.wikipedia.org, visited on 

14.07.15. 
98

 ACHR, “India Human Rights Report 2008: Gujarat”, Available at www.achrweb.org, visited on 

15/02/2012. 
99

 ACHR, “India Human Rights Report 2008: Gujarat”, website- www.achrweb.org, visited on 

14.07.15. 



 

Internally Displaced Women and Children-Conceptual and Historical Perspective 

59 
 

that cause displacement may be broadly grouped into two types; natural factors and 

man-made factors. 

 

i. Natural Factors causes internal displacement in India 

 

Natural factors present particular challenges for the fulfilment of national 

responsibility as regards protection from displacement. Earthquake, floods, tornados, 

tsunamis and other natural disasters are beyond the capacity of any state to prevent. 

However, the states are under an obligation to prevent the damage from such natural 

phenomena. This fact is evident from the ‘Hyogo Declaration’ adopted at World 

Conference on Disaster Reduction, held in Kobe, Japan in January 2005. States have 

the primary responsibility to protect the people and property on their territory from 

hazard and to give high priority to disaster risk reduction in national policy, 

consistent with their capacities and resources available to them. 

 

There are lakhs of people who are displaced every year due to natural 

calamities. Phenomenon like earthquake, landslides, floods are common. Most 

classifications of disaster identify two main types, natural and human made. Natural 

disasters maybe broken down into three subcategories, i.e., sudden impact, slow 

onset, and epidemic diseases, while human made disasters include two sub-

categories industrial/ technological disasters and complex emergencies. 

 

I. Sudden Impact Disasters 

 

This includes floods, droughts, famine, environmental degradation, 

deforestation, pest infestation, and desertification. These disasters are usually the 

result of adverse weather conditions combined with poor land use. 

 

II. Slow- onset Disasters 

 

Slow- onset disasters are generally natural processes occurring at a slower 

rate which interact with and are advanced by human activities. The processes 

include deforestation, land degradation, erosion, salinity, siltation, water logging, 

desertification and climate warming. Human-induced soil degradation is one factor 

which directly affects economic sufficiency in rural areas. Water availability is 
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another factor which may affect sustainable livelihoods. The linkage is much more 

indirect; in most cases, one or more of rapid population growth, economic decline, 

inequitable distribution of resources, lack of institutional support and political 

repression are also present.
100

 

 

III. Epidemic Disease 

 

Epidemic diseases such as cholera, measles, dysentery, respiratory 

infections, malaria and increasingly, HIV, generally do not trigger large-scale 

displacement even during a severe outbreak although displaced populations, 

especially those clustered in overcrowded and unsanitary conditions following a 

major disaster. 

 

IV. Industrial/ Technological Disasters 

 

The disasters result from a society’s industrial and technological activities 

that lead to spillage of hazardous materials, explosives and fires. They may occur 

from poor technology and construction of facilities or from negligence of safety 

procedure. 

 

V. Complex Emergencies 

 

They are usually human made with multiple contributing factors (these may 

include internal conflict and natural disaster) and are marked by large scale 

displacement, security, human rights, violations and elevated mortality. 

 

The declaration of the International Decade (1990-2000) for Natural Disaster 

Reduction (IDNDR)
101

 by the United Nations in 1989 was a major step towards 

global action on reduction of occurrences of such disasters and for minimisation of 

the adverse impacts of such hazards to the maximum level through concreted DM, 

the most striking focus being, the paradigm shift in the concept of DM from post 

disaster rescue, relief and reconstruction, to adopting a pre disaster pro-active 

approach. 
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The strategy and plan of action for a safer world, which was attended by UN 

member states, non-governmental organizations, the scientific, business and 

industrial community , affirmed that, disasters have mostly affected the poor and the 

socially excluded people in the developing countries, due to their higher degree of 

vulnerability to such situations; prevention, mitigation and preparedness are better 

than disaster response which is often carried out at a very high cost and yields only 

temporary relief, and that prevention contributes to lasting improvements in safety 

and is essential to integrated DM.
102

 

 

The concept of management has become broad and dynamic with the 

changing times. The environmentalists, sociologists, economist, administrators, 

behavioural scientists, legal experts and scientists look at management from 

different view points.
103

 With different viewpoints it can be asserted that it as an 

activity concerned with the orchestration of people, work and systems in the pursuit 

of organisational goals.
104

 DM is an applied and multidisciplinary area in which a 

wide range of issues from forecasting, warning, evacuation, search and rescue, 

relief, rehabilitation and resettlement are involved thus, needing men from 

administration, science and technology, legal experts, NGO�s and the communities 

and these roles and activities span the pre-disaster, disaster and post-DM.
105

 

Effective DM, therefore involves the implementation of the four crucial sequential 

series of action (a) Pre-disaster planning: this stage covers a wide range of 

preventive and mitigation activities such as knowing where and when disasters will 

strike, construction of defensive engineering works, land use planning through 

measures like coastal zone regulations, building hazard resistant buildings, 

formulating, dissemination and maintenance of evacuation plans and the like before 
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the event; (b) Preparedness: “Disaster preparedness is about managing the 

unknown, not a science but a social behaviour that is responsive, predictive and 

imaginative”.
106

 This stage is considered to be very crucial, as it reflects the degree 

of alertness immediately before the onset of the disaster. The most crucial aspect in 

this stage is the effectiveness with which the public officials mobilise evacuation 

plan, prepare shelter homes with all required essential supplies for the evacuees and 

the victims; (c) Relief and assistance: this is followed immediately after the disaster 

has hit; it includes emergency rescue and medical aid for the victims, supplying 

them with basic necessities like, food, clothing, medicine and shelter and (d) 

Recovery and Reconstruction: this period stretches over a longer duration as it 

rebuilds and rehabilitates the lives and property of victims and helps an area return 

to normalcy after severe devastation.
107

 These four sequential series are not 

conclusive but are very decisive in successfully handling disasters; these series of 

actions are also complementary and supplementary to each other. 

 

At present due to continuous environmental degradation flood and river-bank 

erosion in plains and landslides in hills have become endemic in Assam. This has 

caused innumerable deaths, destruction of property and population displacement. 

The intensity of flood, river-bank erosion and land slide has increased substantially 

over the years in terms of areas and victims claimed. Assam has lost 5, 95,155 

bighas of land due to erosion by the Brahmaputra between 1971-2009 on the basis of 

the information received from seven districts. A total of 40,246 families have been 

displaced by erosion. It is not only the river Brahmaputra but also other small and 

medium sized tributaries that cause damage and destruction in the plains of Assam 

i.e. Brahmaputra and Barak valley. Flood in Assam is an annual affair. Every year 

when monsoon hits India from June till September food inundates both the 

Brahmaputra and Barak valley in Assam forcing the residents to temporarily 

abandon their homes. Yet the government’s rescue and relief operations are not up 

to the mark to reach people in time. This results in huge loss of property, livestock 

and even human lives. River bank erosion during high flood is another annual 

feature. The extent of loss to the bank erosion varies from year to year depending on 
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severity of floods in the state. It is estimated that at least three million peasants have 

been displaced in recent years by erosion of prime agricultural land by the river 

Brahmaputra.
108

 

 

The problem of river-bank erosion in Assam started in 1950 that has turned 

ugly in following years. Every year, erosion renders thousands of families homeless 

and destroys their livelihood. Many of these people are forced to live in sub human 

conditions on embankments and roads. These people have lost their right to live with 

dignity. What is more disturbing is the future of the children of these distressed 

families. Some people have spent more than 10/20 years of their lives on roads and 

embankments. Another hazard that sometimes comes with the flood and flash flood 

is the degradation of thousands of acres of farm lands and wet lands due to 

deposition of sand debris.  

 

India does not have definite policy or law to provide for specific needs of 

internally displaced persons and if we look at the handling of the situations of 

displacement in India, it can be easily assumed that India is lagging behind in the 

matter of protection of human rights of internally displaced persons. Further there is 

also lack of awareness amongst the members of the civil society. Even media 

attention is not uniform towards the entire displaced population as conflict-induced 

displaces get some sort of attention whenever conflict erupts, other categories of 

displaced population are not lucky enough to get it and there plights always remain 

behind the screen. 

 

Displacement in India has been caused by various kinds of development 

projects, ethnic conflicts, and natural disasters such as earthquake, cyclone, flood, 

riverbank erosion, drought, landslide, desertification, etc. The displacement by dams 

is only one kind which contributes around 50% of the total DPs and IDPs 

population. The provisions of the National Rehabilitation Policy drafted by the 

ministry of rural development are in no way appropriate to address all kinds of 

displacement and subtle differential impacts of displacement in each of the cases. 

The policy draws heavily from the existing rehabilitation policies for water 
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resources PAFs of Gujarat, Orissa, Rajasthan, Maharashtra, MP and Karnataka and 

covers only development projects and leaves others.  The policy privileges the 

displacement by dams and fails to address the issues arising out of other kinds of 

displacement-related cases. Unfortunately, dam related displacement has been 

mistaken to be coterminous with all development-related displacement and this error 

has influenced the provisions for rehabilitation.
109

 

 

The tsunami of December 26, 2004, devastated thousands of communities 

along the coastline of the Indian Ocean. More than 240,000 people were killed. Tens 

of thousands went missing and are presumed dead, and more than a million people 

were displaced. Those most affected by the tsunami were the poor, including fisher 

folk, coastal workers with small retail or tourist businesses, workers in the tourism 

industry, migrants, and those who farmed close to coastal areas. The majority of 

those who dies were women and children.
110

 

 

Immediately following the tsunami, international aid agencies feared that 

human traffickers might seize the opportunity to compel those most vulnerable 

(women, children and migrant workers) into situations of forced labour. Other 

human rights problems, including arbitrary arrests, recruitment of children into 

fighting forces, discrimination in aid distribution, enforced relocation, sexual and 

gender- based violence, loss of documentation, as well as issues of restitution, and 

land and property tenure soon emerged in certain tsunami-affected areas. As we 

have seen in the aftermath of hurricane Katrina, which devastated coastal areas in 

the southern United States, natural disasters often catch national and local 

governments and relief agencies unprepared to deal with the massive exigencies of 

emergency relief and management, and can expose victims of these catastrophes to 

violations of human rights.
111

 

Victims of natural disasters are protected by a host of human rights treaties 

and agreements. Both the UN Guiding Principles on Internal Displacement and the 

Sphere Project’s Humanitarian Charter and Minimum Standards in Disaster 
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Response protect victims of natural disaster and guide relief effort to ensure that 

those displaced receive access to adequate and essential relief-including food, 

shelter and medical care. These Guiding Principles maintain that internally displaced 

persons have the right to request and to receive protection and assistance from 

national authorities who, in turn, have the primary duty and responsibility to protect 

and assist populations within their jurisdiction. 

 

Natural disasters can exacerbate pre-existing vulnerabilities of populations 

already at risks. Poverty- striken groups living in sub standards housing, on unstable 

ground, or in flood plains are usually the principal victims of these disasters. Often 

these groups have experienced ongoing discrimination because their ethnicity, 

religion, class, or gender, which has left them living in fragile physical 

environments.
112 

 

 

Isolated in camps, the internally displaced often are sidelined as government 

officials in distant towns and cities formulate and implement resettlement and 

rebuilding programs, sometimes in favour of special interests. Uncoordinated relief 

efforts run the risk of exacerbating these problems, especially where there is weak 

government oversight of the activities of international agencies and aid 

organisations. A tension can develop between government appropriating all 

decision-making to itself or allowing nongovernmental organisations to carry out 

their missions as they see fit. Lack of a middle ground leaves survivors with no one 

turn to for assistance.
113

 

 

ii. Man- Made Factors cause internal displacement in India 

 

Actions of man resulted into displacement of people. It consists of a wide 

spectrum of factors- ranging from war to development. These factors are “armed 

conflicts”, Internal factors or political/ secessionist movement, ethnic or caste- 

induced violence, and environmental and development- induced displacement. 

These factors have been discussed in detail as under: 
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I. Displacement by War or Armed Conflict 

 

In countries like Afghanistan, Colombia, the Democratic Republic of the 

Congo, Georgia, Kenya, Liberia, Pakistan, the Philippines, Somalia and Sudan, IDPs 

as they are labelled have been driven from their homes and deprived of security, 

shelter, food, water, livelihood and the support of their communities. The hardship 

they endure is often so extreme it threatens their survival.
114

  

 

In armed conflict, displacement is frequently caused by violations of 

international humanitarian law (IHL) or fundamental human rights. Indeed, were 

existing laws adhered to most people displaced by violence would be able to remain 

at home. But they are not, and with the military, armed groups and authorities failing 

to fulfil their obligations many flee several times.
115

  

 

Much of what IHL prohibits is commonplace: attacks on civilians and 

civilian property, the starving of civilians as a method of warfare, reprisals, the use 

of civilians as human shields, the destruction of objects essential to their survival, 

and the obstruction of relief supplies and assistance necessary for the survival of the 

civilian population. But despite the fact that IHL is legally binding on both State and 

non-State actors, many of its rules are disregarded. And although most States have 

recognized the United Nations’ Guiding Principles on Internal Displacement which 

are based on humanitarian and human rights rules a strong commitment is needed to 

address the challenges resulting from the growing problem of displacement. As 

displacement continues, often unabated for extended periods, the humanitarian 

challenges it brings are immense, not least for a coherent, well coordinated and 

comprehensive response from the international community.
116

  

 

When the ICRC steps in to help IDPs, it considers the total context in which 

displacement occurs. It finds that those who stay or host the displaced can be as 

vulnerable as those who flee, or even more so, as can be those who return. Some 

who flee may not run directly from fighting or attacks, but from the economic 
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consequences and disrupted access to essential goods and services. The greatest 

need exists among people, displaced or not, who too often are out of sight of the 

world at large and, for most international organizations, unreachable.
117

 

 

Displacement in India has been primarily caused by armed conflict and 

ethnic violence, often targeting civilians and vulnerable groups. The Indian IDP 

situation contrasts others, such as in Colombia where the national government has 

incorporated the GPID into the legal system. In India, denial of displacement has 

overshadowed the creation of domestic legislation for IDPs. National responsibility 

has been accepted only for those displaced by the Kashmir conflict, although these 

people are identified as ‘migrants’ rather than IDPs in order for the government to 

avoid providing assistance on humanitarian grounds and deny state weakness in 

protecting citizens. Though there are over 650,000 IDPs nationwide, there is no 

central government agency or policy for monitoring and implementing strategies for 

IDPs and the State Human Rights Commission (SHRC) in the semi-autonomous 

Jammu and Kashmir has no policy to manage issues of internal displacement.  India 

has denied the access of international agencies in several areas, believing that 

‘humanitarian assistance’ is becoming a facade under which larger states can 

interfere in its affairs. Additionally, the government has placed restrictions on staff 

from humanitarian relief agencies in Assam, Nagaland and Manipur.
118

 

 

The lack of a federal agency to monitor displacement has caused significant 

coordination problems in responding to IDP needs. State governments have been 

delegated the role of responding to human rights issues pertaining to conflict and 

IDPs in their own territories and responses are established at the state level. This has 

raised issues due to state laws such as the Armed Forces Special Powers Act 

(AFSPA) in the Northeast, and the parallel Armed Forces (Jammu and Kashmir) 

Special Powers Act, both of which permit the declaration of ‘disturbed areas’ 

whereby government security personnel are allowed unrestrained and unjustified use 

of excessive force.
119
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Under the AFSPA the government can declare any state or union territory a 

“disturbed area,” a declaration that allows security forces to fire on any person to 

“maintain law and order” and to arrest any person “against whom reasonable 

suspicion exists” without informing the detainee of the grounds for arrest.
120

 

 

This act has allowed much displacement to occur and continue, particularly 

in the Northeast where it has been used to target ethnic groups such as forest 

inhabitants in Assam and has resulted in military operations that forced 1,500 

villagers from their homes in Manipur in 2010. State involvement in the causes of 

displacement has resulted in a situation where response to IDP needs has been 

minimal. The lack of support networks for IDPs has led to protection being far from 

adequate when measured against international norms and standards for IDP 

protection and human rights, with a concerning difference between state government 

responses in Jammu and Kashmir and the Northeast.
121

 

 

II. Internal displacement by Political causes, including secessionist movements 

 

In Kashmir’s ‘war’ between state forces and militants, the killing of kashmiri 

Pandits by fundamentalist secessionist groups like Hizbul Mujahedeen, the 

widespread anarchy created by political instability and the continuous violation of 

fundamental human rights by both the state and militant groups, have led to large 

scale displacement, mainly of Kashmiri Pandits (estimated at 250,000), to Jammu 

and cities like Delhi.
122

  

 

North-east India has witnessed two major armed conflicts: the Naga 

movement primarily led to the National Socialist Council of Nagaland, and the 

Assam movement led by the All Assam Students Union and now largely taken over 

by the extremist United Liberation Front of Assam. The violence and retaliatory 

responses from the government and other forces opposed to the secessionists 

continue to generate a steady flow of displaced people. The parallel violence 
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including that of clashes between the Kukis in Manipur and Bodos and the Santhals 

in Assam have in fact generated with large scale displacement than any other well 

known movement in the state.
123

 

 

III. Internal displacement by Identity- based autonomy movements 

 

Identity- based autonomy movements have also led to violence and 

displacement. This has happened in Punjab and more recently in the Bodo 

Autonomous Council area of western Assam. ‘Cleansing’ of non-Bodo communities 

by the Boros, through plunder, arson, massacre and persecution, had forced a large 

number of non-Bodos to flee. They now live in camps.
124

 

 

IV. Internal displacement by Localised Violence 

 

Internal Displacement has arisen from localised violence which includes 

factors like ethnicity, race/ caste, communalism etc. all these factors have caused 

major displacement India. There have been frequent tensions between the Muslims 

and Hindus who constitute the majority population in the states. Incidences like the 

Babri- Masjid demolition, retaliatory or reprisal attacks of the Godhara train carnage 

have caused communal violence and riots leading to displacement of large number 

of people, mostly Muslims. India’s North- Eastern state which is known for its rich 

culture, has failed to unite with these cultural values. Culture has failed to bind these 

people instead they are driven with conflict between one or more ethnic groups of 

people. The influx or migrants from neighbouring areas have aggravated the 

situation leading further to ethnic conflicts over land and strive for political 

autonomy or secession.
125

  

 

Another factor which may or has led to localise violence vis-à-vis internal 

displacement is the slogan of fundamentalist like ‘son-of-soil policy’. Thousands of 

Hindu-speaking people, predominantly from Bihar and Uttar Pradesh, fled Assam 
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after ULFA launched campaign ordering them to leave Assam or be killed. Similar 

situation was to be seen in Bombay recently.
126

  

 

Lastly, displacement due to localises violence has arisen out of sociological 

reasons like caste stigma which is found mostly in Bihar and Uttar Pradesh. Dalits or 

so called ‘untouchables’ known in Indian legal terms as scheduled castes are 

vulnerable to forced displacement in the aftermath of episodes of caste violence. In a 

report submitted to the UN Commission on the Elimination of Racial 

Discrimination, it is argued that the typical scenario is one where the Dalit villages 

are attacked and looted by neighbouring upper caste villages, forcing them to settle 

for months in temporary homes on government property. The perpetrators, largely 

enjoy full immunity and little is done to help the displaced Dalits return home or to 

prosecute those responsible for the attack.
127

 

 

V. Development Induced Displacement   

 

Each year, millions of persons are forcibly displaced by development 

projects, whether dams, roads, reservoirs or oil, gas and mining projects. While such 

projects can bring enormous benefits to society, they also impose costs, which are 

often borne by its poorest and most marginalized members. Impoverishment and 

disempowerment often become their lot, with particularly harsh consequences for 

women and children.
128

 

An uneven development is a bad thing and sustainable development is a 

good thing but, for the most part, underdeveloped countries and communities seek to 

become more developed, whether that is through improving health and livelihoods, 

expanding educational opportunities, or building infrastructure. But, as the citations 

above suggest, development does not benefit everyone equally and for some indeed, 

for millions of people around the world development has cost them their homes, 

their livelihoods, their health, and even their very lives. The suffering of those 
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displaced by development projects can be as severe, and the numbers as large, as 

those displaced either internally or internationally by conflict and violence. What 

follows is an examination of the often-overlooked phenomenon of development-

induced displacement, its causes, consequences and challenges for the international 

community.
129

 

 

Assessments sponsored by the World Bank have estimated that every year 

since 1990, roughly 10 million people worldwide have been displaced involuntarily 

by infrastructural development projects.  In India alone, during the last 50 years, an 

estimated 25 million have been displaced by development projects.  In that same 

period in China, development projects displaced more than 40 million people, 

including 13.6 million in the 1990s.  Such estimates, though large, may be as 

incomplete as they are imprecise. While victims of disaster especially natural 

disaster generally are the focus of sympathetic attention and international aid (as are 

many of those displaced by conflict), the same cannot be said for victims of 

development-induced displacement, although the consequences may be comparably 

dire. As a multi-year study of development-induced displacement by the World 

Commission on Dams concluded, “impoverishment and disempowerment have been 

the rule rather than the exception with respect to resettled people around the 

world.”
130

 

 

Another area that requires more attention is the protection of persons who are 

obliged to leave their homes due to development projects, including urban planning 

and construction activities. Such persons are without doubt internally displaced 

persons. This is explicitly recognized by the Kampala Convention which addresses 

displacement induced by development projects. The Centre on Housing Rights and 

Evictions (COHRE), a non-governmental organization, estimates that 1.6 million 

people were forcibly evicted in 2007 and 2008 in many cases without consultation, 

adequate alternatives or compensation and therefore contrary to the Guiding 

Principles. UN-HABITAT has warned that forced evictions are increasing. Profound 

socio-economic change in rapidly growing urban centres, increased efforts to exploit 
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natural resources (including renewable sources of energy), and mega events such as 

international sporting events are all contributing factors.
131

 

 

Extensive research findings presented by the World Commission on Dams 

have shown that between 40 and 80 million people have been forced to leave their 

homes as a result of the construction of large hydroelectric dams alone. In 1994 the 

Government of India admitted that 10 million people displaced by dams, mines, 

deforestation and other development projects were still “awaiting rehabilitation”, a 

figure regarded as very conservative by most independent researchers. According to 

a conservative estimate there are at least 21 million development-induced displaced 

in India.
132

 

 

In the 1950s and 1960s, it may be said that the dominant view in 

development was informed by modernization theory, which, put crudely, saw 

development as transforming traditional, simple, Third World societies into modern, 

complex, Westernized ones. Seen in this light, large-scale, capital-intensive 

development projects accelerated the pace toward a brighter and better future. If 

people were uprooted along the way, that was deemed a necessary evil or even an 

actual good, since it made them more susceptible to change.38 In recent decades, 

however, a “new development paradigm” has been articulated, one that promotes 

poverty reduction, environmental protection, social justice, and human rights. In this 

paradigm, development is seen as both bringing benefits and imposing costs. Among 

its greatest costs has been the involuntary displacement of millions of vulnerable 

people.
133

 

According to the “Declaration on the Right to Development 1986” adopted 

by the United Nations ratified that, all human beings are constituted, inter alia, by 

the denial of civil, political, economic, social and cultural rights, and considering 

that all human rights and fundamental freedoms are indivisible and interdependent 

and that, in order to promote development, equal attention and urgent consideration 

should be given to the implementation, promotion and protection of civil, political, 

economic, social and cultural rights and that, accordingly, the promotion of, respect 
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for and enjoyment of certain human rights and fundamental freedoms cannot justify 

the denial of other human rights and fundamental freedoms. 

 

The Declaration ratified under Article 1(1) that; 

“The right to development is an inalienable human right by virtue of which 

every human person and all peoples are entitled to participate in, contribute to, and 

enjoy economic, social, cultural and political development, in which all human 

rights and fundamental freedoms can be fully realized”. 

 

By virtue of this right, every human person and all people are entitled to 

participate in contribute to, and enjoy economic, social, cultural and political 

development in which all human rights and fundamental freedoms would be fully 

realised. 

 

Clause (2) of the said Article provides; 

“The human right to development also implies the full realization of the right 

of peoples to self-determination, which includes, subject to the relevant provisions 

of both International Covenants on Human Rights, the exercise of their inalienable 

right to full sovereignty over all their natural wealth and resources”. 

Article (2) Clause (3) thereof provides; 

“States have the right and the duty to formulate appropriate national 

development policies that aim at the constant improvement of the well-being of the 

entire population and of all individuals, on the basis of their active, free and 

meaningful participation in development and in the fair distribution of the benefits 

resulting there from”.  

 

The declaration recognises and enjoins that it is the State’s primary duty to 

create conditions favourable to the realisation of the right to development. Article 

2(3) thereof, it reminds the State of its duty to co-operate with each other and create 

development and elimination of obstacles to development. 

 

Article 6(2) states that; 

“All human rights and fundamental freedoms are indivisible and 

interdependent; equal attention and urgent consideration should be given to the 
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implementation, promotion and protection of civil, political, economic, social and 

cultural rights”. 

 

In aggregate terms, DIDR often affects the economically, politically, and 

socially most vulnerable and marginalized groups in a population. However, at the 

individual and community levels, impoverishment risks associated with resettlement 

can be felt more intensely by certain segments of the displaced population.
134

 

 

In general, the issue of gender disparities in resettlement operations has been 

ignored in the literature. A small number of studies have shown that women often 

experience the adverse consequences of forced resettlement more strongly than men. 

For example, compensation payments are usually paid to the heads of households, 

which can concentrate the cash value of family assets in male hands, leaving women 

and children at higher risk of deprivation. Another form of gender discrimination in 

compensation criteria in Orissa, where entitlement to land compensation for 

unmarried persons is set at age 18 for men and age 30 for women. Other research 

has shown that, in urban development projects, women can be harder hit by 

displacement because they are more likely to derive income from small businesses 

located at or near their residences. In rural areas, women can be more adversely 

affected because they are often more dependent than men on common property 

resources for income sources. Participatory methods of resettlement planning can 

also expose the ways in which women can be prevented from shaping and/or 

benefiting from projects. For example, Guggenheim’s (1993) discussion of 

Mexico’s Zimapan Dam Project highlights that, at first, women were common 

participants in community consultations because their husbands were working away 

from home for the agricultural harvest. The women’s demands changed resettlement 

plans to include not only land compensation but also credit to open sewing and 

baking enterprises. However, once the consultations began producing tangible 

results, men began attending in place of their wives.
135
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For children, resettlement often interrupts schooling. In many households, 

owing to drops in income and living standards, children may never return to school, 

instead being drafted into the labour market earlier than might otherwise have 

occurred. Other groups, such as the elderly and the disabled, might also face higher 

risk intensities in the displacement and resettlement processes, although, as for the 

other groups, the conditions of the project, resettlement procedure, and resettlement 

site play a role in determining which groups, if any, experience different and more 

intense risks.
136

 Hence, we can study the causes of development induced 

displacement under the following heads: 

 

1. Internal Displacement caused by Mining 

 

The mining industry is frequently associated with decisions that have 

enormous social consequences. One of the most negative effects of mining today is 

the forcing of thousands of people to abandon their current places of residence. Gold 

mines in Tarkwa, open-cast copper mines in Papua New Guinea, coal mines in 

Jharkhand (India), lignite mines in Germany, and diamond mines in Zimbabwe are 

just a few examples of activities leading to the displacement of large numbers of 

people worldwide. Today, mining-induced displacement constitutes a major social 

problem and a challenge for human rights. In India mining development displaced 

more than 2.55 million people between 1950 and 1990. It is therefore of great 

importance to conduct its profound analysis as well as inspire broad public debate. 

According to the WBED report, the thermal projects including mining was the cause 

of about 10.3 percent of the development-induced displacement caused by World 

Bank-financed projects (active in 1993).
137

 

 

Displacement involves not only the physical eviction from a dwelling, but 

also the expropriation of productive lands and other assets to make possible an 

alternative use. Affected peoples (APS) are those who stand to lose, as a 

consequence of the project, all or part of their physical and non-physical assets, 
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including homes; communities; productive lands; resources such as forests, 

rangelands, fishing areas, or important cultural sites; commercial properties; 

tenancy; income-earning opportunities; and social and cultural networks and 

activities. APS may also include “host communities” when a large population is 

displaced onto the land of a smaller existing (host) population. Rehabilitation refers 

to restoring the incomes, livelihoods, and social systems of the displacees to at least 

the level of their pre-project status.
138

 

 

India is the third largest producer of hard coal in the world, next only to 

China and USA. Coal production in the country experienced a tenfold increase from 

30 million tons in 1947 to 298.97 million tons in 1999-2000. Coal India is the main 

state-owned company operating in this field. Coal India and its subsidiary coal 

companies operate more than 500 mines. Of these, 70 percent are underground and 

o0 percent are open cast mines. While the bulk of Coal India’s production comes 

from open cast mines, employment is concentrated in under-ground mines. In 1995-

96, out of the total coal produced by Coal India, 76 percent came from open cast 

mines and 24 percent from underground mines.
139

  

 

Jharkhand is one of the most prominent states where mining is one of the 

significant economic activities. It is estimated to have more than one-third of the 

country’s coal deposits. With the post-independence industrialization and especially 

the recent wave of liberalisation, due to its natural deposits and resources, the state 

has been one of the favourite destinations for irrigation, mining and power projects. 

This has brought with it the forced displacement of the original inhabitants of the 

region.
140

 

 

One of the main coal mine projects in Jharkhand is Rajmahal Coal Project 

that has displaced 6,000 families, Parej East Opencast Mine, which has displaced a 
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total 595 families and Piparwar Coal Project that has displaced 460 families 

officially; unofficial estimates of this are, however, 15,000 families.
141

 

 

A case with respect to mining operation arose in Dehradun Valley 

Litigation.
142

 In this case the impact of mining operation not only had impact upon 

the environment but it had caused landslide, thereby resulting in displacement. 

Another important case in this respect is the Samantha case.
143

 In this case, mining 

operation were being carried out mostly within scheduled areas causing alienation of 

the tribal’s from their land and transfer of tribal land to non-tribal’s the court held 

that where such activities are being carried out in tribal areas then it is the duty of 

the court to see that a part of the profits earned by the lessees should be spent for 

ameliorating the living conditions of the tribal’s by the lessees.
144

 

 

The judgement in this case also reveals the fact that ‘displacement’ was not 

‘fact in issue’ as much as ‘degradation of environment was’. The current law and 

policy governing mining or for that matter, development projects, allow wholesale 

destruction of forests but does not encourage or facilitate potentially less harmful 

uses of forest product by local people.
145

 

 

2. Internal Displacement caused by Dams  

 

There is a large scale displacement of human beings due to construction of 

large dams in India, in general. A deeper analysis is needed on the issues of rationale 

of dam building, the processes and procedures of land acquisition from the original 

land owners, especially the tribals residing in the remote areas, either inside or 

adjacent to the forests, the ills of the so called compensation, resettlement and 

rehabilitation.
146

 

 

Falling water is the source of one-quarter of the world’s electricity today. 

despite the billions of dollars spent on nuclear power, hydropower maintains a 
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substantial lead over nuclear energy given the myriad economic and environmental 

problems facing nuclear power. Compared with other sources of electricity (oil, coal 

and nuclear energy), hydropower has environmental advantages. In a world 

suffering from inflation and fossils fuel depletion, hydropower offers stable prices 

and permanence. Hydropower complexes will be producing power long after the oil 

wells run dry and coal fields are exhausted, if properly managed.
147

 

 

It was during the nineteenth century that hydropower became a major source 

of electricity as well as of mechanical power. In 1822, turbine was first used to 

produce electricity and it steadily increased the world’s electricity supply. At first, 

this technology was widespread in the developed countries especially in the United 

States and the Soviet Union in the 1930s and also shifted increasingly to the Third 

World. The success of large dams in the developed countries has drawn many Third 

World leaders to this energy source and pronounced these as highly visible symbols 

of progress that facilitate the growth of heavy industry and enhance the prestige and 

value in developing countries.
148

 

 

There was a rapid increase in large dam construction during the last century. 

In 1900, there were only 600 big dams in existence and many of them were built in 

Asia and Africa. It grew about, 5,000 big dams by 1949 and by the end of the 

twentieth century over 45,000 large dams were built in over 140 countries. Thus, 

over 90 percent of big dams were built over the 40 years. China, which had only 22 

dams prior to 1949, has built around 22,000 large dams, close to half of the world’s 

total number.
149

  

 

Large dams have significantly altered many of the world’s river basins with 

involuntary impacts on the ‘livelihoods’ and the socio-economic foundation of 

millions of people. The livelihood impacts caused by dams on people are 

particularly devastating in Asia, Africa and Latin America. The scale and extent of 

impacts will vary depending on location, size and other characteristics, such as 

inundated area and population density in the river basin. The number of people 
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deriving their livelihood directly from the river and its ecosystem, and the overall 

population density in the river basin, gives an indication of the potential impacts.
150

 

 

The ‘indigenous people’ or the ‘tribals’ are mostly the victims of the 

displacement. The sources of livelihood of tribals are closely associated to the 

forestland; relying on a number of activities, including hunting, fishing, gathering 

and shifting cultivation. It becomes too complex for them to sustain, while shifting 

their ‘forest economy’ to a non-forest economy. ‘Gender’ is the vital element, while 

understanding the impacts of involuntary displacement. It not only results in terms 

of losses and destructions of goods and property but also alters the people’s lives 

and their social fabric. The displaced, coming to a new environment, lose their 

former support structure and it affects the social roles and responsibilities of men 

and women. Women have a major role in contributing to their household livelihoods 

and their dislocation results in loss of their livelihoods and such situations promote 

alcoholism, prostitution, gambling, etc., and it effects the lives and status of women. 

They also sometimes face physical and sexual violence in a newly relocated 

place.
151

 

 

The process of modern development in post independent India was related to 

the role of state as a primary agent for advancing the agenda of development. 

Development was marked by large scale, capital-intensive projects, and an 

international system of aid for infrastructure projects for increases in agricultural 

productivity and livestock management. Development categories included large 

dams, irrigation projects, urban infrastructure, transportation, power plants, mining, 

park and forest reserves, agricultural expansion and population redistribution 

schemes. While these categories may be beneficial in the broad development 

paradigm it has resulted in fostering social and economic inequalities, serving the 

interests of narrow elite, destroying the environment, displacing and impoverishing 

people dependent on land. In post-independence India movements like the Narmada 

Bachao Andolan against the Sardar Sarovar dam, the Tehri Bandh Virodhi Sangthan 

have brought into focus serious issues regarding the planning of development 

projects, and the paradigm of development itself. It has exposed the fraud, deceit and 
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suppression perpetrated in the name of "public purpose" and "national interest", 

while indicating - along with similar movements - the 3 alternative path of humane, 

just and sustainable governance rooted in a truly democratic polity.
 152

 

 

The Tehri Dam project, a multipurpose project with a reservoir storage 

spread over 45 square kilometres is supposed to generate 1000MW of power, 

irrigate 2.70 lakh ha in western Uttar Pradesh, and provide 300 cusecs of drinking 

water for Delhi and 200 cusecs of drinking water for towns and villages of Uttar 

Pradesh (Shiva and Jalees 2003). Apart from these benefits the Tehri Hydro 

Development Corporation brochure mentions integrated development of the 

Garwhal region, including construction of new Tehri town with provision of all civic 

facilities, improved communication, education, health, tourism, development of 

horticulture, fisheries, and afforestation of the region. The dam construction began 

in 1978 amidst police protection as protests gathered momentum. The dam is the 

highest earth and rock fill dam in Asia and the fourth largest in the world. The dam 

affected the Tehri town and 125 villages of which thirty-seven were fully submerged 

and eighty-seven partially submerged (HRC 1997). Estimates are that around 85,000 

people have been displaced  in both rural and urban locations as a contribution to the 

painted rock messages enroute to the dam “Nation before Self”.
153

 

 

Gender is most commonly used to refer to social roles, social relations and 

social practices. Gender encompasses structuring of power and resources, and the 

ways in which certain groups and forms of knowledge have gained legitimacy over 

others. Gender is a powerful social and cultural construct determining the ways in 

which social relations are structured between men and women. Gender is central to 

how societies assign roles, responsibilities, resources and rights between men and 

women. It constitutes the entire gamut of relations that govern the social, cultural 

and economic exchanges between women and men in different arenas from the 

household to the community, state and multilateral agencies.
154
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Gender is not merely about bodies, it also includes the institutionalization of 

masculine and feminine values in the practices of organizations, institutions and the 

state. Gendered values and practices thus have the potential of marginalizing certain 

groups of people, including third world peasants, tribals, women and poor. In the 

context of development projects, gender becomes especially significant for several 

reasons. Gender and class (class/race) based division of labour, distribution of 

property and power, structure people‘s interactions with nature and in the process 

structure effects of environmental change on people and their responses to it. The 

differences in the divisions of power, labour and property, based upon perceived and 

ritualized gender differences, result in women and men of the same class 

experiencing environment in different ways, hence having a different knowledge of 

the environment. For example, peasants and rural women, especially the poor play a 

crucial role as providers, producers and managers. As such, these women experience 

displacement in a specifically gendered way as it affects their everyday lives. 

 

Gender analysts also point to the way in which these development projects 

are borne differently by women and men. Several studies elaborate on vulnerable 

communities like women and children that tend to be impacted by displacement in 

ways that require an evaluation beyond monetary loss of land.
155

  Additionally in an 

unequal context of gender, disparities tend to be further exacerbated. Many 

international conventions have drawn attention to gender justice and reduction in 

gender inequality. India remains committed to many of these conventions but there 

exists a gap between on the ground realities and government‘s commitment to these 

rights. Often rules that are intended to protect women, list women as dependents, 

rather than full. State institutions often end up marginalizing women because of their 

ignorance as to what constitutes gender sensitive programs that are suitable to local 

needs of the people. These gender inequalities are comparatively more starkly 

evident in this hill region of Uttaranchal where women are the backbone of the hill 

economy and most men migrate to the plains in search of jobs.
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Women have been responsible, in this subsistence or survival economies for 

water, food, fuel, fodder, habitat etc. forming the survival needs of the family. 

Collection of minor forest produce and herbs not only provided extra income to 

women but valuable nutrition and medicinal support. Animal husbandry was also an 

important supplemental activity that contributed to household income. The family 

members normally shared a single roof living under a single patrilineal unit. The 

families were mostly subsistence farming communities that provided enough for 

them to survive as the topography did not allow them to market or reap surplus 

produce. Thus women had free access to these resources, which they claimed by 

traditional rights while men migrated to the cities to ensure a more adequate 

livelihood. Most men worked in the plains and sent money home to the women who 

took care of the children, aged and the household. 

 

There was also a marked difference in the living conditions of communities 

in their earlier places of residence and the present sites of relocation. The Ganga in 

the pre displacement sites was not only a free flowing river but also a sustains in 

terms of providing them fish, fuel wood, drinking water and water for irrigation. 

They never experienced scarcity of water even in the hottest summer. This depicts 

the condition of many women who lived in the old town of Tehri by the riverside 

where water was easily accessible. The new town of Tehri has been constructed at a 

height of 2000 meters and water has to be pumped from the river at two different 

points to reach the town. Women experience great difficulty in accessing water as 

the water pumped to the tanks reaches the taps at times only once a week, and at 

other times for a couple of hours in the morning. While tankers and community hand 

pumps try to fulfill this gap in demand and supply of water, the construction of the 

city is such that it is difficult to carry water from tanker supplies to their homes, 

situated on considerable heights.
157

 

 

In fact the opposition against the Tehri Dam began in the mid 1970s. Initially 

it enjoyed the support of all political parties. As construction advance the opposition 

started to lose its impetus. The expert opinion on the safety of the project was 

divided and during this period a sum of over Rupees 3 billion had already been spent 
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on the project. The Supreme Court also took an easy way out. It quite rightly 

disclaimed experts to render any fine opinion on the rival contention of the expert. 

The Court opined; 

“In our opinion the court can only investigate and adjudicate the question as to 

whether the government was conscious to the inherent danger as pointed out by the 

petitioners and applied its minimum to the safety of the dam”. 

 

The court found that the government had indeed considered the question of 

safety, and hence rejected the petitioners’ challenge. Litigation with respect to mega 

project reached its zenith in Narmada Bachao Andolan case.
158

 The case dealt with 

Sardar Sarovar Project. The case raised many problems. One of the problems raised 

was with regard to displacement of people, inter alia their rehabilitation and 

resettlement. If we go by the judgement we find the following portion relevant; 

“The allegation that the said project was not in the national or public interest is not 

correct seeing to the need of water for burgeoning population which is most critical 

and important. Dams play a vital role in providing irrigation for food security, 

domestic and industrial water supply, hydroelectric power and keeping flood waters 

back.”
159

 

 

The Court further held; 

“that the forcible displacement of tribals and other marginal farmers from their 

land and other sources of livelihood for a project which was not in the national or 

public interest was a violation of their fundamental rights under Article 21of the 

Constitution of India read with ILO Convention 107 to which India is a 

signatory”.
160

 

 

The petitioner’s contention was that their major lacuna in the resettlement 

and rehabilitation was that different resettlement and rehabilitation package was 

being provided. To this the Court opined; 

“The Sardar Sarovar Projects as they stand are flawed, that resettlement and 

rehabilitation of all those displaced by the projects is not possible under the 
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prevailing circumstances, and that the environmental impacts of the projects have 

not been properly considered or adequately addressed. R&R situation in each of the 

three states were different due to different geographical, local and economic 

conditions and availability of land in the States. The liberal package available to the 

SSP oustees in Gujarat is not available to the project affected people of other 

projects in Gujarat. We also agree that work should have been done earlier on the 

issue of people affected by the canal in Gujarat. However, we do not share the view 

that resettlement would be virtually impossible even if Maharashtra and Madhya 

Pradesh adopted the liberal resettlement package provided for displaced people by 

the State of Gujarat. Given the experience so far, and the fact that most of the 

impact of submergence on people will not occur until 1997, there is still time to 

develop meaningful R&R packages and programs in consultation with the affected 

peoples. There is no requirement that the liberalisation of the packages by three 

States should be the same extent and at the same time, the State cannot be faulted if 

the package which is offered though not identical with each other, is more liberal 

than the one envisaged in the Tribunal’s Award”.
161

 

 

In light of the immensity of the SSP and the magnitude of its impact on local 

populations, the Indian government established the Narmada Water Disputes 

Tribunal Award ("NWDT Award") in 1979. The NWDT Award sets the policy 

framework for resettlement and rehabilitation associated with the SSP. According to 

the Supreme Court, the NWDT Award is the benchmark for resettlement and 

rehabilitation, and the high court has held that it is binding on the three involved 

states in western India The primary purpose of the NWDT Award is to establish 

conditions regarding the resettlement and rehabilitation of those displaced by SSP 

submergence.81 One of the conditions provides that relief is only available for 

"Project Affected Persons" ("PAPs"), who are defined as families that lose their 

legally owned land to the reservoirs. The NWDT Award does not recognize families 

that lose their land to canals, suffer secondary displacement due to loss of their land 

to resettlement sites, or those that are affected downstream of the SSP.
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The SSP's current scheme of execution is particularly harmful to displaced 

persons who do not fall under the definition of PAPs. Officially recognized PAPs, 

according to the NWDT Award, are only those whose land is submerged. Given the 

fact that the SSP causes significant displacement near canals and downstream areas, 

the criteria for determining which IDPs qualify for compensation must be broader 

and more inclusive.
163

 

 

The Indian government treats such displacement differently, and the large 

number of displaced people living near the canals or in downstream areas will not 

receive compensation. Although they are also victims of forced evictions due to SSP 

construction, they are left homeless because they do not meet the criteria to be 

considered official PAPs. Thus, the NWDT Award's limited definition of PAPs 

forcibly evicts people from their homes and violates the right to housing according 

to the Supreme Court's interpretation of Article 21 of the Constitution in Ram 

Prasad.
164

 

  

When such projects are undertaken and hundreds of crores of public money 

is spent, individual or organisations in the garb of PIL cannot be permitted to 

challenge the policy decision taken after a lapse of time. It is against the national 

interest and contrary to the established principles of law that decisions to undertake 

developmental projects are permitted to be challenged after a number of years 

during which period public money has been spent in the execution of the project. 

 

This Court has entertained this petition with a view to satisfy itself that there 

is proper implementation of the relief and rehabilitation measurers at least to the 

extent they have been ordered by the Tribunals Award. In short it was only the 

concern of this Court for the protection of the fundamental rights of the oustees 

under Article 21 of the Constitution of India which led to the entertaining of this 

petition. It is the Relief and Rehabilitation measures that this Court is really 

concerned with and the petition in regard to the other issues raised is highly belated. 

Though it is, therefore, not necessary to do so, we however presently propose to deal 

with some of the other issues raised. 
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The debate over large dam is continues. The Supreme Court lay down in 

unambiguous about that large dams bring prosperity, even better environment. It is 

also a fact that dams has led to displacement of people for thousands of years and 

continues in leading to an intermixing of diverse cultures. The Narmada decision 

highlights the people in other development sites are better off than people living in 

villages in the vicinity no development projects has come. Dams submerge the forest 

area but they that wasteland into greener areas. The balance of advantages clearly 

lies in favour of large dams. However, the relief and rehabilitation requires that at 

least two questions be initially answered before the project could be allowed to 

continue; was a master plan of relief and rehabilitation exercise, taking into account 

all persons who would be affected by fully completed project, prepared by the 

concerned authorities? Were all persons who were to be affected by the project 

actually rehabilitated? In fact, these are the questions which have ever remained 

unanswered! 

 

3. Internal Displacement caused by Industrial Projects  

 

India is now the second fastest growing economy in the world, and its hunger 

for energy to power this growth is enormous. The 12th Plan period, which runs from 

2012 to 2017, sets a national target of 100,000 MW installed generating capacity. 

This is double the target of the 11th Plan and aims to add as much energy in five 

years as the country has since independence.  The rapid growth in the country and 

this has been part of ‘planned development’. The liberalisation of the economy, 

growing need of infrastructure in fast cities and new partnership ventures in 

industrial sectors have undoubtedly caused heartburn in the farmers and also 

threatened traditional ways of sustenance of people. More and more agricultural land 

is being acquired for industrial purpose. 

 

The construction of first steel plant of independent India began in 1956 at 

Rourkela, in the Sundergargh district of Orissa. At the time of its selection for the 

steel plant, Rourkela was a remote tribal area inhabitated by 32 villages with 2,465 

families of which 70% were tribals. All these families turned out to be IDPs. 
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However, at present only 12,00 families are found to be rehabilitated in the two 

settlement colonies at Jalda and Jhirpani. 

 

It is noted that indigenous people are not against all development of their 

region. They offered land almost on all parts of Jharkhand for the construction of 

roads, mines, industries, and dams. But by rising up against such megaprojects, they 

have expressed their resolve to resist further displacements from their traditional 

land and their exclusion from the planning processes. The horrors of displacement 

caused by the Heavy Engineering Corporation, in Hatia(Ranchi) still haunt their 

memory. There mostly the indigenous people offered their land in the name of 

development to accommodate and engineering establishment, but they gained almost 

nothing. Other industries and dam projects have also caused huge displacements and 

these experiences have increased resentment against any further displacement.
165

 

Further, in 1967, the construction of Bhokaro Steel Plant was started and for this 

about 46 villages were acquired for the construction of the plant and the township. 

The setting up of this plant had led to the displacement of 12,487 families of which 

2,707 were tribal’s. 

 

The growth has an intensive impact on the affairs of the country. Acquisition 

of the fertile lands for industrial uses undoubtedly causes heart burn in the farmers 

and is also a serious issue by itself. People use every bit of nature, and every time 

we hear that the government has made clear a certain expanse of unused land to 

some company. 

 

For three consecutive years, the Indian economy has grown at more than 

7.5% a year. The growth matters for the ordinary people and the poor, because it 

increase their income, it creates shackles of a long tradition of oppression. 

Enriching, empowering and ultimately liberating, that how we would like to view 

growth. But for a lot of Indians, growth would mean the possession of the land on 

which they make a living. Displacement and dispossession has been continuing 

since a long back. If we analyse the past the advent of Aryan civilisation the present 
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day’s industrial development, it is the cause and effect of the pretext in search of 

survival strategies to explore and establish business and industrial development. 

This was the earlier part of the displacement. Economic development is directly 

related to the creation of infrastructure. For the developed countries the 

displacement problem is not so big due to the influence of land-man ratio. On the 

other hand, for the developing countries the displacement problem has emerged as 

an issue due to adverse land-man ratio.
166

 

 

Orissa is the first State to have the highest direct foreign investment. The 

savagery of the Ganga Nagar massacre is yet another bloody link in the chain used 

to dispossess the tribals from their land, rivers, and forests. More than 600 families 

have been driven out of their land. The project displaced people are losing faith from 

the government and companies. Both have been giving false promises to the people. 

The gap between the state governments promises and reality is huge. The state 

government had promised that the plants would create employment opportunities for 

the displaced people. Four of the 12 industries to be set up at Kalinga Nagar, 

Neelachal Ispat Nigam Ltd, Visa Steel, Mesco Steel and Jindal have started 

operation. From 87 families worked for setting up Mesco Steel Plant, only five 

people got jobs. In Neelachal Ispat Nigam only 53 people from 634 displaced 

families found employment, out of the 430 families displaced to make way for Visa 

Steel, only 42 people got jobs.
167

 

 

The Lanjigarh Project located in the South- east part of the Kalahandi district 

in Orissa, become the site of an ongoing struggle against the company and 

government establishment of Bauxite refinery. The ongoing project has so far 

displaced four villages, two completely follow partially and it may displace more in 

the future. Equally alarming is the observation how the project affected communities 

were forcibly evicted and rehabilitated. The people have been forcibly displaced by 

use of physical force by the district administration. Many have beaten up by the 

employees.
168
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Acquisition of agricultural land for industrial purposes in India is not new. 

Heavy industrialization is at the core of India’s planned development and hence 

large areas had to be acquired. The proximity to market-cum-physical infrastructure 

for location of industries means people settled by housing are displaced. While 

landowners give up land in the process of acquisition by the State, landless people 

are deprived twice, once by not getting the opportunity to work on land as 

agricultural labourers and the other by not being in the net of compensation. 

Obviously, the landless people are mainly dependent on Common Property 

Resources (CPRs) and are outside the purview of compensation of any type. The 

land area required, in turn, is directly proportional to the type of projects 

undertaken.
169

 

 

With a view to attract larger foreign investments in India, the Special 

Economic Zones (SEZs) Policy was announced in April 2000. This policy intended 

to make SEZs an engine and accelerated force for economic growth, supported by 

quality infrastructure, complemented by an attractive fiscal package, both at the 

central and state level, with minimum possible regulations. The imminent 

displacement of thousands of people and livelihoods in the countryside, where these 

SEZs are slated to come up, shall lead to lassive protests. It is worth noting that, 

while a fact sheet on SEZs on the Government of India website, give details of the 

number of approved and proposed SEZs, their land requirements as well as export 

and employment potential, there is no mention of the number of people to be 

displaced by these zones, leave alone how the government intends to attend the 

issues of displacement. The increasing role of the state as the promoter of corporate-

led economic growth is underlined by the acquisition of land for SEZs and the 

transfer of ownership of this land to “developers”. Displacement thus gets pushed to 

a private arena with compensation, potentially negotiated by the market and without 

the state’s responsibility for rehabilitation. Considering that these SEZs will acquire 

thousands of hectares of land with little regard to land ceiling provisions, with upto a 

minimum of 1000 hectares for multi-product and 100 for service sector SEZs, the 

displacement and disruption of livelihoods to be caused by SEZs and their grave 

                                                
169

 “Displacement and Rehabilitation of People Due to Developmental Projects”, Lok Sabha 

Secretariat, Referance Note, No 30/ RN/Ref./December/ 2013, Pg. 4. 



 

Internally Displaced Women and Children-Conceptual and Historical Perspective 

90 
 

implications are emerging, even as the country witnesses steadfast resistance by 

peasants; and state violence and repression in West Bengal, Orissa, Andhra Pradesh 

of Maharashtra. The protest in Singur in West Bengal by affected farmers, due to the 

Steel Plant and Port – Erasama Block, Kujang Tehsil, Jagatsinghpur District, Orissa 

and Displacement and destruction of livelihoods in Nellore District, Andhra Pradesh 

due to SEZ and expansion of Port are some burning examples of absence of R&R 

policy.
170

 

 

So, dams, mining industries and other developmental like SEZs projects have 

displaced people from their homestead and the total number of displaced and 

affected people runs into millions. Between 60 and 65 million people are estimated 

to have been displaced in India since Independence, the highest number of people 

uprooted for development projects in the world. In India, “This amounts to around 

one million displaced every year since Independence,” says a report released in 2012 

by the UN Working Group on Human Rights in India (WGHR). “Of these displaced, 

over 40 per cent are tribals and another 40 percent consist of dalits and other rural 

poor”.
171

 

 

The need to avoid such large scale displacement, particularly of tribals and in 

case of unavoidable displacement, their ultimate resettlement and rehabilitation has 

become central issues of the developmental process itself. The failure of 

rehabilitation and resettlement (R&R) of the project affected families (PAFs) of the 

big dams can be attributed to many factors, which are sometimes under the control 

of project management and sometimes beyond their control. The different factors 

responsible for poor state of rehabilitation includes; poor planning of the project, 

poor data base, insufficient allotment of fund on R&R by a technical persons who 

has no insight for the problem, lack of participation of Projects Affected Families 

(PAFs) and improper Rehabilitation and Resettlement (R&R) policy, its planning 

and implementation.
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The creation of SEZ is said to violate many legal provisions. The main legal 

provisions which this Act is said to violate are; 

 

i) It violates the letter and spirit of the Indian Constitution. 

ii) It overrides the fundamental rights of the citizen. 

iii) Relaxation/ inapplicability of many labor laws (including under the 

Industrial Disputes Act,  

      Contract Labor Act, Factories Act, Minimum Wages Act etc). 

iv) Environment Protection Act is inapplicable to SEZs. No environment 

clearance is needed.  

      The Violates Panchayats (Extension to Schedule Areas) Act, 1996 for local 

self government.
173

 

 

The model of industrialisation is described by the critics as corporate 

industrialisation which would lead to displacement of a large number of farmers, 

deprive them of their only source of livelihood, generate little employment for the 

displaced, threaten food security of the country., give rise to acquisition of land at 

low prices by corporate developers, generate root of inequality in the society along 

with a massive loss of public revenue with negative implications for social sector 

spending especially public spending for weaker sections. Due intensive public 

debate and opposition to this policy, there are continuous changes in the 

development of world class infrastructure within SEZs. The success of the Chinese 

experience for development of export oriented units in SEZs has been cited as 

reason for developing them in India to give a big push to industrial development in 

the country.
174

 

 

4. Internal Displacement caused by Parks, Wildlife Sanctuaries 

 

Escalating conservation threats have in recent years given greater popular 

currency to the idea of creating 'inviolate' or 'people-free' zones, where natural 

processes can play out without 'human disturbances'. This idea of 'preservation via 
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displacement' is the most extreme version of the dominant conservation paradigm of 

'fortress' or exclusionary conservation. In this article, I shall argue that even though 

the policies and processes flowing from this paradigm are likely to produce 

positive conservation outcomes for some Protected Areas, historically the livelihood 

outcomes for the displaced people have not been as positive. A range of factors-

historical, political and socioeconomic-usually prevent local communities living 

inside Protected Areas from exercising their rights effectively to resist forced 

displacement, or from accessing proper compensation and rehabilitation benefits 

after relocation. In India and elsewhere, examples of successful resettlement and 

rehabilitation of households affected by conservation-induced displacement are rare, 

and unfulfilled promises and reduced livelihood security after relocation continue to 

be the norm.
175

 

 

The issue of displacement and rehabilitation of people from wildlife areas is 

a recurrent and central theme in the context of crises in nature conservation in India. 

Few are aware of the older antecedents of widespread dislocation of resident peoples 

during the founding of National Parks in the USA or the establishment of India’s 

Reserved Forests, though both date back to the late nineteenth century. The 

displacement of people who herded, gathered forest products or cultivated land was 

a central feature of twentieth century nature conservation in southern and eastern 

Africa and India, though the drama played out at different times and in different 

ways. Displacement, carried out to enhance levels of nature protection, has often 

been accompanied by impoverishment and dispossession of the displaced. In fact, 

few would argue with the contention that the sequestering of land for preservation 

has more often than not, occurred at the expense of local inhabitants, especially 

those who were displaced.
176

 

 

India is one of the countries where the issue of relocation has lately acquired 

centre-stage in debates on biodiversity conservation. Between 1969 and 2001, the 
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area under National Parks and Sanctuaries in India grew tenfold, to five per cent of 

the total landscape. Only a small part of this land was cleared of all human 

habitation, yet it is a central point of conflict and a critical aspect of policy. While 

displacement from Tiger Reserves in India since 1973 may have officially affected 

80 villages and 2900 families, the actual numbers may be far higher. The recent 

Tiger Task Force Report calls for priority to be given to relocation from the core 

areas of the Tiger Reserves while calling for a transparent, just and open process of 

decision-making.
177

 

 

Notwithstanding the magnitude of people's dependence on PAs in India and 

the growing intensity of human-wildlife conflicts across the country, conservation 

research in India has not engaged adequately with the complexity of this issue. A 

notable exception is the Tiger Task Force Report of 2005, which highlights that the 

wildlife-rich areas of India also happen to be, economically, among the poorest, and 

populated by the most marginalised Adivasi communities. This strong overlap 

between conservation and livelihood issues in India, and the resultant human-

wildlife conflicts, underlie some of the most acrimonious debates on conservation 

issues in India.
178

 

The steady rise in the number and geographical coverage of PAs in India has 

been accompanied by a rise in the number of conservation refugees-people who 

have been displaced as a consequence of conservation programmes. The nature of 

human impacts on PAs is the subject of much debate between those who advocate 

continued use of forest resources by local communities and those who argue for 

creation of 'inviolate zones'. The case for people's relocation from PAs (in India and 

elsewhere) has been built explicitly or implicitly on the hypothesis that human use 

of their resources causes their degradation over time. This hypothesis postulates that 

people and wildlife cannot coexist, therefore, if natural areas are to be safeguarded, 

people will have to be removed (displaced forcibly or relocated voluntarily) from 

these. For instance, it is estimated that long-term conservation of the tiger in India 

requires 'increasing the area that supports demographically viable tiger populations 

to at least one-third of the estimated potential tiger habitats in India (about 
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100,000sq.km)'.
179

 

 

However, in most cases of conservation-induced displacement that have been 

documented by researchers, it was found that the decision to displace people was 

high on rhetoric and low on facts. There are few examples anywhere in the world 

where site-specific studies were carried out a priori for quantifying the threat to a PA 

from the local population, alternative solutions were discussed and discarded, and 

conclusively established that human populations were the single most important 

threat and human displacement the most viable solution.
180 

 

 

After decades of following the exclusionist or 'fortress' approach to 

conservation, it is increasingly recognised that this is a serious lapse. For instance, 

the International Union for the Conservation of Nature (IUCN) challenged the 

'fortress' model as early as 1980, in its World Conservation Strategy, and argued in 

favour of Integrated Conservation and Development Programmes, with active 

participation of local communities in conservation. However, dissatisfaction with 

the actual results obtained from such programmes across the world has fed back into 

strengthening the appeal of the exclusionary 'fortress' paradigm in conservation 

practice.
181

  

 

Despite the large number of already displaced people worldwide, by 'fortress' 

conservation strategies, or people facing displacement risks in the near future, 

displacement from PAs is generally a highly under-researched subject in India and 

South Asia. There are few rigorous studies on the phenomenon from the 

sociological, anthropological, historical, political, economic or ecological 

perspectives, and fewer still that look at inter-disciplinary linkages. A review of the 

existing literature on conservation-induced displacement has found that there are 

only 17 in-depth studies of resettlement of indigenous people from PAs worldwide. 
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Moreover, not a single such study exists for India, while only one such study has 

been conducted (for Nepal) in all of South Asia.
182 

 

 

A preliminary attempt at quantifying conservation-induced displacement has 

been made in 2005, by the Government of India's Tiger Task Force, which estimates 

that since the inception of Project Tiger in the 1970s, a total of 80 villages and 2,904 

families (and 46,341 livestock) have been relocated from different tiger reserves. 

The report also estimates that around 1,590 families have been relocated during the 

same period from non-Project Tiger PAs. This article provides one of the first 

attempts in India to compare and contrast conservation-induced displacement 

experiences from two areas. It is based on detailed, field-based studies in these PAs, 

which take into account both ecological and livelihood aspects, with a view to 

deriving key policy lessons on the viability of the 'preservation via dislocation' 

strategy for the conservation of large carnivores. 

 

Displacement for conservation became a norm only in the early 1970s. Prior 

to that, there was some displacement in the Sariska Wildlife Sanctuary in Rajasthan 

as well as of a Maldhari settlement or ness in the Gir Forest. But the first time there 

was a coordinated relocation drive to secure the habitat of endangered mammals was 

in the Kanha Park in Madhya Pradesh. The village of Supkhar was relocated to open 

up living space for the central Indian barasingha. In an ambitious bid, nearly 500 

families of buffalo-herding Maldharis were moved out of a core zone of the Gir 

Forest. While there were differences on the exact relationship of their cattle to the 

vegetation and different ungulate species, the move did reduce the levels of lion 

predation on domestic stock. Displacement has since become an important objective 

of park managers in several states. It was often funded by federal government under 

schemes like Project Tiger launched in 1973. Such relocation was undertaken in 

Ranthambhore, Rajasthan and Bandipur, Karnataka, and once more, on a larger 

scale than in the past in Kanha, Madhya Pradesh.
183

 

 

The social and economic impacts of such relocation were not documented in 

the early phase. It first attracted attention of journalists and only subsequently of 
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sociologically-oriented researchers. Problems in social terms were well illustrated by 

a researcher who was told by Maldharis in the new settlements how the fat content 

of the milk was worse outside the forest. Deprived of adequate pasture, they were 

the victims of conservation-induced displacement. Recent field studies are just 

beginning to reveal the contours of deprivation and social injustice that have resulted 

from displacements from PAs. Social scientists and anthropologists point to the 

extreme marginalisation and impoverishment that often results from village 

displacement, particularly in developing countries where governance systems tend to 

be ineffective and enforcement mechanisms are weak. In India, there is as yet no full 

length study of conservation-related displacement that can compare with those in 

eastern or southern Africa.  

 

In Tanzania and South Africa, cases of forceful eviction of pastoral peoples 

from game reserves are becoming increasingly common. The oustees most often 

belong to marginalised ethnic groups further exacerbate the social impacts. A 

pioneering long-term study of relocation from Kuno Wildlife Sanctuary in India, for 

example, shows that relocation has had a highly adverse impact on the livelihoods 

and lives of the displaced people. The exercise was unsatisfactory with respect to 

several aspects such as identification of suitable land for resettlement, assistance to 

tide over uncertain agricultural output and incomes during the transition period and 

provision of alternatives to resources previously available from forests. On the 

whole, there was little attention to ensuring livelihood security of people moved to 

an alien socio-technological environment, which led to severe impoverishment and 

destitution. The adverse effects were especially severe as the people concerned 

belonged to an economically marginal community, the Sahariyas that depended 

heavily on forest produce for both nutrition and incomes. In 2004, many displaced 

villagers attempted to move back to the Kuno Sanctuary facing risk of starvation in 

their resettlement sites.
184 

 

 

In Kuno in central India as was the case with the Gir Forest, Gujarat, the 

displaced persons were mainly or wholly from marginal social groups. The Sahariya 

Scheduled Tribes in the former or the Maldhari pastoralists in the latter were 
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historically at the bottom of the pyramid of power. Their displacement and 

impoverishment are only one aspect of a continuing assertion of power, in this case 

by the Forest Department over their land and lives. In Bhadra Wildlife Sanctuary in 

Karnataka, southern India for example, the forest management was able to secure 

fertile agricultural land for almost all displaced persons and a household relief 

package that cost four times as much as the norm. Although independent evaluations 

are still needed, the instance of Bhadra does suggest that a sensitive approach on the 

part of forest managers coupled with sustained engagement with the needs and 

aspirations of displaced persons can be relatively more successful in rehabilitating 

people’s livelihoods in new socioeconomic milieus.
185

 

 

Village relocation has clearly emerged as an important issue in conservation 

that needs to be examined far more closely than it has been in the past. Public 

discussion of this critical conservation issue has recently expanded a development 

that can lead to increased transparency and accountability on the part of forest 

managers and other concerned officials. While scientists and forest managers need 

to be sensitised to the socio-economic and cultural needs of resident peoples, so do 

social scientists require understanding of the ecological requirements of endangered 

species. Such sensitisation has to be coupled with coordinated engagement of social 

scientists, biologists and forest managers on such critical questions as whether, how 

and where to relocate. Arbitrary and unjust displacement without a care for the 

aspirations of those who are moved is not only ethically unacceptable. It also goes 

against the grain of a more effective approach to nature conservation.  

 

5. Internal Displacement caused by Urbanisation 

 

With urban growth rates exceeding 6% annually, according to the UN figure, 

by the year 2025 more than two billion people will be living in large cities of more 

than one million inhabitants. As Michael Cerena has noted, “In cities such as Sao 

Paolo, Lagos, Douala, Rabat, Shanghai, or Mexico City, massive investments in 

infrastructure for transportation, re-housing, sanitation and other services are 

needed, and will be increasingly needed, for improving living standards and 
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economic expansion. Such urban investment will in evidently entail further land 

acquisition and involuntary displacement.”
186

 

 

Urban development and infrastructure project already are a principal cause of 

development induced displacement worldwide and the trend is likely to 

accelerate.examples of involuntary displacement due to urban development and 

infrastructure projects from around the world include the following; 

 

In Madagascar, a World Bank funded urban development project displaced a 

total of 2,341 households in urban areas and resettled them in Antanarivo Plain. A 

follow up study found that only three of the households settled at the intended 

permanent settlement sites and concluded that a substantial proportion of the 

displaced households have been made worse off by resettlement. 

 

In Brazil, police used tear gas, rubber bullets and nightstick on May 19, 2000 

to evict an estimated 2,000 squatters from homes that they occupied for 17 years in 

Sao Paolo. None were given relocation assistance following the eviction.
187

 

In the Dominican Republic between 1986 and 1992 at the height of the 

nation’s urban renewal campaign, about 30,000 families in Santo Domingo were 

evicted from their homes. Though the numbers have decreased, evicted continues. 

The most unprotected group in the Dominican Republic continues to be Haitians or 

Dominicans of Haitian descent, particularly women.
188

 

 

In Burma (Mayanmar), the State Peace and Development Council have 

carried out numerous evictions of “squatters” in the name of urban development and 

beautification. According to US Department reports, an estimated 500,000 residents 

of Rangoon were removed from their homes often to break up anti-government 

strongholds in the city and relocated to satellite settlements outside the city. An 

earlier report from the UN Centre for Human Settlement (UN-Habitat) estimated 

that about 1.5 million people nationwide had been relocated, half of them from four 

cities of Rangoon, Mandalay, Bago, and Taunggyl. This ‘massive social engineering 
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exercise’ involved 4% of the entire population and 16% of Burma’s urban 

population.
189

 

 

In Phillipines, the Urban Poor Association (UPA), local NGOs estimated that 

165,000 families have been evicted nationwide. In Metro Manila, UPA reported that 

6,059 people had been forcibly evicted in 2000, of which only 1,342 families had 

received relocation assistance. Most of the evictions were related to government 

infrastructure projects.
190

 

 

In India, urbanization induced displacement is much larger in intensity than 

the involuntary displacement caused due to setting up of industrial/ infrastructure 

projects. However, displacement due to urbanization go largely unnoticed except for 

few reports in newspapers because much of the land are sold out “voluntarily” by 

the owners, or are surrendered under threats from builders/ mafia. In addition, many 

local governments declare green lands close to city boundaries as ‘urban sable’ lands 

which are then utilised by municipalities, housing boards or development authorities 

for urban use. The depletion of agriculture lands due to induced urbanisation is a 

distinct phenomenon which surpasses the effects of ‘involuntary displacement’ 

caused by urbanisation.
191

 

 

Slum demolition in Delhi and the new land use on the evacuated sites have 

been contributing to the reconstructing of the urban space in the capital. Despite its 

initial states good intention to integrated people with low incomes into the urban 

fabric, the public policy or urban planning and housing implemented by the Delhi 

Development Authorities (DDA) failed to meet the demand of the poorest section of 

the population. Thus, the latter resorted to informal habitat, and had no option but to 

occupy vacant lands, essentially public land, where they self constructed makeshift 

housing or jhuggi- jhompri. Further, the massive evictions along the banks of the 

Yamuna River where the argument of polluting the river was utilised by the Delhi 
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High Court to justify the removal of all slum clusters led to displacement of 

3,00,000 residents of Yamuna Pashtu. 

 

Around Mumbai city, in the late 1960s, City and Industrial Development 

Corporation (CIDCO) plans affected more than 90 villages during the setting up of 

the Navi Mumbai Township. Now the Maharashtra government proposes to take 

over the lands of five villages for creating another mega city close to Navi Mumbai. 

Through the earnings from creating this new mega- city, the State Governments 

expects to finance another ongoing roadways project- The Mumbai- Pune Super 

Express Highway, which itself has displaced several hundred families. 

 

The depletion of agriculture lands due to induced urbanization is a distinct 

phenomenon which surpasses the effects of ‘involuntary displacement’ caused by 

infrastructure/ industrial projects. However, there is no authentic data to gauge its 

intensity and also to know how much of such land is transferred voluntarily by 

farmers and how much is forcibly appropriated by interest groups. NGOs also do not 

show much interest in bringing out the dangerous effects of such depleting 

agricultural lands due to ‘induced urbanization’. It is closely interlinked with the 

‘model of development’, which separates people from their communities and 

traditional sources of sustenance.
192

 

 

G. A Sum-Up 

 

For every person internally displaced there are 25 million different stories for 

their displacement. Every year, hundreds and thousands of people all across the 

world are forced from the safety of their homes to other places. They tend to take 

refuge with family or friends or in camps with the hope to find safety, food and 

shelter. 

 

Armed conflict, relocation, and communal violence, natural and ecological 

disasters, systematic violations of human rights, as well as traditionally recognised 

sources of persecution combine to produce these massive movements within State 
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borders. These groups of people are vulnerable sue to their peculiar position and 

hence the Internally Displaced Women and Children suffer continuous violation of 

basic human rights and their humanitarian needs go unmet. 

 

The response of the international fraternity to the problems faced by the 

internally displaced women and children is views from the post- cold war era in 

which long-suppressed ethnic and religious conflicts have been unleashed in many 

parts of the world. This caused greater willingness on the part of the international 

community to address these problems and to try to evolve for the internally 

displaced women and children’s standard and mechanism on similar basis to those 

that assist and protect refugees. 

 

The need to identify and assist the population affected by internal 

displacement had raised the issue of definition. Many a time there have been 

confusion with respect to defining internally displaced women and children as the 

authorities were not clear as to what should be included in the definition. For e.g. 

some oppose the definition’s inclusion of ‘natural disasters’. There are those who 

would like to see the definition broadened to include ‘development projects’ that 

cause displacement. All these points were discussed and a working definition 

finalised. The adoption of a definition, it was felt, would facilitate the gathering of 

statistics and other data on internally displaced women and children. 

 

There is a need to distinguish between the IDPs and refugees, though at 

times they have much in common. The distinction is that crossing an international 

border turns IDPs into a refugee. To some, this is an arbitrary distinction which tries 

to limit the applicability of refugee law to IDPs. It is enormous consequence, as a 

displaced person’s presence in a country other than recognised under international 

law. 

 

It is emphasised that in the need to establish a comprehensive framework for 

the protection of IDPs, one should not undermine the obligations in the existing 

human rights and refugee law, in particular the right to seek asylum from 

‘persecution’ and to ‘non refoulment’. Generally speaking, the protection derived 

from refugee law in so far within the borders of their own countries and the causes 
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of their displacement are not always identical to those of refugees. Hence, to extent 

the refugee law of IDPs would extent only partial protection. 

 

It is felt that the problem of displacement is in a form developing country 

with acute problem of nation-building; crisis of national identity and unity, limited 

capacity for economic productivity and resource distribution and of course 

development which tends to displace the maximum. Not only international legal 

standards but also national laws are critically important to remedy the gross 

violations of human rights that emanate from different forms of displacement. 

Causes of development induced displacement included dams and irrigation projects, 

urbanization, mining, wildlife sanctuaries. Not only is development induced 

displacement a widespread and growing phenomena, but evidence suggests that 

while beneficiaries of development are numerous, the costs are being borne 

disproportionately by the poorest and most marginalised population. 

 

There are many people displaced by development projects than there are 

refugees. It is an irony that the millions displaced by development project do not 

have an adequate protection regime. The displaced people face permanent poverty 

and end up being politically and socially marginalised. Many of them drift into 

urban slum and become part of that increasing population. 

 

In this globalised world, addressing the human rights abuses of IDPs and 

also addressing development failures that force so many millions to leave their 

homes remains an immense challenge. The need to respect for the rights of uprooted 

population is essential if prevention and protection efforts are to be effective. 

Simultaneously greater corporation between many political, humanitarian and 

development actor is needed. 

 

The internally displace women and children remain under the control of 

national authorities, unlike refugees. They do not receive the assistance and 

protection of the international community. Overwhelmingly, they live under the 

adverse conditions of a hostile domestic environment, where the access to protection 

and assistance is constrained by national sovereignty. 
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CHAPTER 2 

 

Protection of Human Rights of the 

Internally Displaced Women and Children 

in International Arena 
 

A. An Overview 

 

In the previous chapter an attempt was made to study the historical 

perspective of internally displaced women and children. The chapter tried to discuss 

about the international debate and also one of the most crucial issue of the present 

day government, humanitarian, human rights, political and social implication. A line 

of tired people drag their possessions down a road that might be anywhere in the 

world. They are mostly women and children with a look of desperation in their eyes 

and a long journey is ahead. These persons who have been driven from their homes 

by war, ethnic violence, development projects, natural disasters, is often interlinked 

with and simultaneous to conflicts causing the forced movement of people. They 

lack effective protection from their government and frequently look to international 

assistance to meet their basic needs.  

 

The researcher had thoroughly focused on the gender dimensions of internal 

displacement. In view of Benjamin, who had thoroughly examined the IDP literature 

which reveals few references pertaining to women. Given that women outnumber 

men in IDP populations and that the needs of women and men differ, the absence of 

a gender perspective in the assistance community and in the literature illustrates that 

gender is either being ignored or is not properly understood. Either shortcoming 

should motivate immediate and deliberate action to promote a focus on gender. Such 

a gender focus would require that the different needs of women and men would 

inform and shape the assistance provided them so as to be most appropriate to their 
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situation.1 In a word, one might analyse that, they are refugees. Increasingly, 

however, this image describes persons in a situation very difficult from refugees, 

both in terms of legal status and international institutional support, for the simple 

reason that they have not crossed an international border. For this a better term may 

be given to these people as “internally displaced persons” or “IDPs”. At the end of 

2012, the number of people internally displaced across the world is nearly 28.8 

million.  

 

B. Definition Of The Term Internally Displaced Persons 

 

In 1992, as noted above, UN Secretary General Boutros Boutros-Ghali 

appointed Francis M. Deng as his Representative on Internally Displaced Persons 

with authorization to conduct fact-finding missions, establish dialogue with 

governments, coordinate with humanitarian and human rights groups, make 

proposals for legal and institutional protection, and publish reports for action by the 

UN Commission on Human Rights, the General Assembly, and international 

organizations.2 Prior to Deng’s appointment, in February 1992, the UN Commission 

on Human Rights issued a report on IDPs in which it defined internally displaced 

persons as “Persons who have been forced to flee their homes suddenly or 

unexpectedly in large numbers, as a result of armed conflict, internal strife, 

systematic violations of human rights or natural or man-made disasters, and who are 

within the territory of their own country.”3  

 

The definition which eventually emerged after six years of deliberation is 

contained in the introduction to the 1998 Guiding Principles on Internal 

Displacement (Guiding Principles).  

 

                                                
1 Judy A. Benjamin, “The Gender Dimensions of Internal Displacement: Concept Paper and 

Annotated Bibliography”, Women’s Commission for Refugee Women and Children, UNICEF/IDP 
Gender Issues Paper, November 1998, P. 7. 
2 David A. Korn, “Exodus Within Borders: An Introduction to the Crisis of Internal Displacement” 
(Washington DC: Brookings Institution Press),1999. 
3Commission on Human Rights, “Analytical Report of the Secretary-General on Internally Displaced 

Persons”, E/CN.4/1992/23 (United Nations). 1992. 
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Walter Kalin, one of the international legal advisers who helped to develop 

the Guiding Principles on Internal Displacement, underscored the difference 

between refugees and IDPs. Kalin had emphasized and seek to highlight the 

descriptive and non-legal nature of the term ‘internally displaced persons’ in 

Guiding Principle. Internally displaced persons need not and cannot be granted a 

special legal status comparable to refugee status. In international law, refugees are 

granted a special legal status because they have lost the protection of their own 

country and, therefore, are in need of international protection not necessary for those 

who do not cross international borders. Internally displaced persons do not need 

such a substitute protection. Rather as human beings who are in a situation of 

vulnerability they are entitled to the enjoyment of all relevant guarantees of human 

rights and humanitarian law, including those that are of special importance to them.4 

 

‘Persons or groups of persons who have been forced or obliged to flee or to 

leave their homes or places of habitual residence, in particular as a result of or in 

order to avoid the effects of armed conflict, situations of generalized violence, 

violations of human rights or natural or human-made disasters, and who have not 

crossed an internationally recognized state border.’5 

 

Establishing the internally displaced as a category of international concern 

brought about a need to define who is included in this category. At the time, a 

working definition, put forth by the Secretary-General, existed. It defined IDPs as:  

 

‘Persons or groups who have been forced to flee their homes suddenly or 

unexpectedly in large numbers, as a result of armed conflict, internal strife, 

systematic violations of human rights or natural or man-made disaster, and who are 

within the territory of their own country.’6 

 

                                                
4 Walter Kalin, “Guiding Principles on Internal Displacement: Annotations”, Studies in 
Transnational Legal Policy, No. 32. The American Society of International Law and the Brookings 
Project on Internal Displacement. 2000. 
5 Guiding Principles on Internal Displacement U.N. Doc E/CN.4/1998/53/Add.2.   
6 Analytical Report of the Secretary-General on IDPs U.N. Doc E/CN.4/23 (1992).   
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Principle 6 of the Guiding Principles states that7 

1. Every human being shall have the right to be protected against being arbitrarily 

displaced from his or her home or place of habitual residence. 

2. The prohibition of arbitrary displacement includes displacement: 

a) when it is based on policies of apartheid, ‘ethnic cleansing’ or similar practices 

aimed at or resulting in alteration of the ethnic, religious, or racial composition of 

the affected population; 

b) in situations of armed conflict, unless the security of the civilians involved or 

imperative military reasons so demand; 

c) in cases of large-scale development projects that are not justified by compelling 

and overriding public interests [emphasis added]; 

d) in cases of disasters, unless the safety and health of those affected requires their 

evacuation; and 

e) when it is used as a collective punishment. 

 

Principle 9 of the Guiding Principles, moreover, provides that “States are 

under a particular obligation to protect against the displacement of indigenous 

peoples, minorities, peasants, pastoralists, and other groups with a special 

dependency on and attachment to the land.”  

 

As Kalin notes, norms of human rights law and humanitarian law prohibit 

the forced movement of persons while permitting certain exceptions. Article 12(3) 

of the International Covenant on Civil and Political Rights (ICCPR) states that the 

right to liberty of movement and freedom to choose one’s residence “shall not be 

subject to any restrictions except those which are provided by law, are necessary to 

protect national security, public order, public health or morals or the rights and 

freedoms of others.” Article 49, Geneva Convention IV states that forced migration 

is allowed, on an exceptional basis, if the security of the population or military 

imperatives so demand.8 

                                                
7 W. Courtland Robinson, “Risks and Rights: The Causes, Consequences, and Challenges of 

Development Induced Displacement”, The Brookings Institution-SAIS Project on Internal 
Displacement, May 2003, Pg 7-8. 
8 Ibid Pg 7. 
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It clearly emerges that forced displacement of persons may be allowed in 

certain circumstances but that these exceptions from protection against displacement 

are restricted to cases of an ultimate ratio which shall be resorted to only if there are 

no other alternatives. In this regard, the term ‘arbitrary’ implies that the acts in 

question contain ‘elements of injustice, unpredictability, and unreasonableness.’9 

 

In addition to the above definition the Researcher may also include the 

‘natural or human-made disasters’ in the terminology of IDPs. The Researcher may 

argue that persons who leave their homes or places of habitual residence due to 

natural or human-made disasters face only part of the problems encountered by 

persons displaced as a result of armed conflicts or systematic human rights 

violations. They do not find themselves in refugee-like situations, but rather face 

problems relating to the field of economic and social rights. 

 

In the term of Maria Stavropoulou argues that natural and human-made 

disasters cannot be attributed to the state as they lack an element of coercion and 

should thus be left out of a definition.10 

 

Another important distinction with the ‘refugee’ concept is that not all 

situations of internal displacement will necessarily be of concern to the international 

community. If the needs of internally displaced populations are met effectively by 

their own government, the international community need not become involved, 

unless of course the government requests assistance. If, on the other hand, internally 

displaced persons are denied the protection and assistance of their government, they 

are of legitimate concern to the international community. Of course, not all IDPs 

will be of concern to each organization that has a mandate or readiness to engage in 

situations of internal displacement.11 

 

Regarding to the concept of the definition of the term IDP definition is a 

descriptive rather than legal definition, it allows for organizations to adapt the IDP 

                                                
9 Supra Note 202, Pg 15. 
10 Elias Lema Ngugi, “Internally Displaced Persons: Towards An Effective International Legal 

Protection Regime”, Pg 18, website- Nggeli001.Pdf, visited on 04.08.13. 
11 Ibid, Pg. 21. 
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concept to their particular mandates and institutional perspectives. For instance, the 

ICRC, given its mandate in armed conflicts, inevitably will focus on those IDPs 

uprooted by armed conflict. The ICRC acknowledges the broader IDP definition, 

which it finds to be ‘fully suited for the purposes of the Guiding Principles.’12 

 

Lastly the Researcher after taking concern of the above definition of the term 

IDP, it finally may present that the context shall not refer the persons displaced by 

natural or man-made disaster. The key issue which renders IDPs a category of 

utmost concern to the international community is their vulnerable position. Although 

disaster displaced persons may well be vulnerable they do not face threats, such as 

physical attacks, sexual assault, abduction or forcible recruitment, constantly faced 

by persons displaced because of armed conflict or massive human rights abuses. 

Due to the different causes of suffering, remedies will naturally differ. And, when it 

comes to the root causes and how they can be prevented, different prevention 

strategies are required if prevention is possible at all – natural disasters may prove to 

be beyond the realm of prevention.  

 

The term IDP will refer to persons who, as a result of armed conflict, internal 

strife or gross human rights violations, have been forced to flee or leave their homes 

or usual place of residence but who remain within the borders of their own 

country.13 

 

C. Internally Displaced Persons: Global Figure And 

Hotspots 

 

The latest figure at the end of 2012, the number of people internally 

displaced by armed conflict, generalised violence and human rights violations stood 

at approximately 28.8 million worldwide, an increase from 26.4 million reported in 

2011 and the highest figure ever recorded by the Internal Displacement Monitoring 

                                                
12 ICRC ‘Internally displaced persons: The mandate and role of the International Committee of the 

Red Cross,’ International Review of the Red Cross. (2000), Pg. 491-492, website-
http://unhcr.org/home/ RSDLEGAL/3decdcbe4.pdf, assessed on 30.07.2013. 
13 Supra Note 204 Pg 8. 
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Centre (IDMC). An estimated 2.1 million IDPs were able to return home in 2012, 

however around 6.5 million people were newly displaced – almost twice as many as 

in 2011. Some 17.7 million IDPs were being protected and/ or assisted by the United 

Nations High Commissioner of Refugees (UNHCR) at the end of 2012. More than 

1.1 million people became refugees in the course of 2012, the highest number in 

more than a decade. The number of refugees under the mandate of UNHCR stood at 

10.5 million at the end of 2012.14 

 

a) IDP estimates by region (millions of people) 

 

In 2012, the number of IDPs in Africa was the highest recorded in this 

decade. With the exception in the year 2008 the number of IDPs in Africa was the 

lowest recorded. South and South-East Asia was the region with the largest relative 

increase in the IDP population during that period.  

 

i. Africa
15

 

 

There were over 10.4 million IDPs in the 18 sub-Saharan countries IDMC 

monitored in 2012, almost a third of the global total. The Democratic Republic of 

the Congo (DRC), Sudan and Somalia continued to have Africa’s largest internally 

displaced populations, and among the largest in the world. Displacement in Nigeria 

was also known to be significant, but  

no reliable figures are still yet available. 

 

The largest new displacement in the region took place in eastern DRC, where 

a million people fled for worsening violence in the provinces of North and South 

Kivu, Orientale and Katanga, bringing the total number of IDPs in the country is 

about 2.7 million. The March 23 Movement (M23), a new rebel group formed in 

                                                
14General Assembly, Economic and Social Council, Sixty-eight session, substantive session of 2013, 
Item 70 (a) of the preliminary list (A/67/252) Strengthening of the coordination of humanitarian and 
disaster relief assistance of the United Nations, including special economic assistance: strengthening 
of the coordination of emergency humanitarian assistance of the United Nations, P. 3, Website-
sg_report-adv_strengthening_coordination_of_humanitarian_assistance.pdf. assessed on 09.07.2013. 
15 http://www.internal-displacement.org/blog/2013/violence-in-central-african-republic-threatens-
whole-region-as-idp-numbers-escalate, assessed on 09.07.2013. 
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April, attacked the North Kivu capital of Goma in November. The flare-up in 

conflict displaced 140,000 people in a week; many of them were IDPs living in a 

large camp on the outskirts of the city. 

 

Close to 230,000 people fled northern Mali throughout the year to escape the 

uprising by Tuareg rebels early in 2012 and widespread abuses by militant Islamist 

groups which took control of vast parts of the country in June. Most IDPs fled to the 

south and the majority were unable to return or achieve other solutions to their 

displacement. 

 

In Nigeria, increased violence by the radical Islamist group Boko Haram, 

inter-communal violence between Christians and Muslims and clashes between 

farmers and pastoralists led to burgeoning displacement. The government is yet to 

compile reliable figures, but at least 63,000 people were documented as newly 

displaced by violence. 

 

Fighting over natural resources and an ongoing uprising in South Sudan 

displaced over 190,000 people, while in Kenya inter-communal violence and clashes 

over natural resources forced 118,000 to flee. In Sudan, inter-communal violence 

and fresh clashes between government forces and armed opposition groups forced 

around 90,000 to flee their homes in Darfur. 

 

ii. Americas
16

 

 

As many as 5.8 million people were internally displaced in the Americas at 

the end of 2012, forced to flee their homes as a result of armed conflict, criminal 

violence and human rights violations. Despite of changing situations at the country 

level, the overall figure for the region increased from the previous year. 

 

In Mexico, the total of around 160,000 IDPs in the country included people 

who have been displaced by drug-cartel violence since 2007 and others living in 

protracted displacement in the state of Chiapas since the late 1990s. 

                                                
16 http://www.internal-displacement.org/americas/, assessed on 09.07.2013. 
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Colombia’s internal armed conflict forced around 230, 000 people to flee 

their homes during the year. The figure is provisional, as because government faced 

significant challenges in updating its registry for IDPs, and which is not fully the 

reality on the ground. 

 

In Mexico, an earthquake in March in the state of Guerrero caused 

displacement, and a storm in August forced people to flee their homes in Guerrero, 

Oaxaca, Puebla, Quintana Roo, Tabasco and Veracruz states. In Haiti, where more 

than 320,000 people are still living in displacement following the 2010 earthquake, 

around 80,000 more were displaced by floods and storms in 2012. 

 

iii. Europe
17

 

 

Around 2.5 million people were internally displaced in Europe at the end of 

2012. The vast majority fled for armed conflict, generalised violence and other 

human rights violations, and some have been living in displacement for up to 20 

years. 

 

With more than 954,000, Turkey had the largest number of IDPs. The count 

in Croatia was put at zero after government and UN assessments showed the 

country's remaining 2,000 IDPs no longer had needed related to their displacement. 

The only new displacement reported was in Turkey. Figures for Azerbaijan, Cyprus 

and Georgia rose slightly as more displaced children were still eligible to register as 

IDPs, while the figure in Kyrgyzstan increased due to new information. In addition, 

sudden-onset disasters newly displaced over 70,000 people in Russia and 

Azerbaijan. 

 

iv. South and South-East Asia
18

 

 

The decrease in the number of IDPs observed in 2011 in south and south-east 

Asia continued in 2012. Around 4.1 million people were internally displaced as of 

                                                
17 http://www.internal-displacement.org/europe-the-caucasus-and-central-asia/, assessed on 
09.07.2013. 
18 http://www.internal-displacement.org/south-and-south-east-asia, assessed on 09.07.2013. 
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the end of the year as a result of internal armed conflict, violence and human rights 

violations, down nearly 5.5 per cent from 4.3 million a year earlier. 

 

Pakistan, Afghanistan and India had the highest number of reported IDPs, 

accounting for more than a third of the region’s displaced population. In many 

countries, the counting and profiling of IDPs was complicated by their high level of 

mobility and lack of effective monitoring mechanisms. The flawed registration 

systems tend to exclude both IDPs outside official camps and those who do not fall 

within often narrow official definitions of what constitutes an IDP. Camp closures 

and premature deregistration also meant IDPs were often removed from official 

statistics and denied further assistance, despite of not having achieved a durable 

solution. Internal armed conflict between government forces and non-state armed 

groups (NSAGs) was the main cause of conflict-induced displacement in India, 

Indonesia, Myanmar, Pakistan, the Philippines, Sri Lanka and Thailand, and in the 

region as a whole. In some of these countries, and in Bangladesh, the violence was 

between ethnic and religious groups or clans competing for land, resources and 

political power. Some of the countries, notably Myanmar and the Philippines, made 

significant progress towards the peaceful settlement of long-standing conflicts, but it 

tended not to end displacement.  

 

At least 1.4 million people were newly displaced in the region during 2012. 

Several waves of inter-communal violence displaced up to 500,000 people in India’s 

north-eastern Assam state. In Philippines, at least 178,000 people fled for clashes 

between government forces and NSAGs in Mindanao and clan violence affecting 

mainly in Muslim-majority areas. An estimated 166,000 people were newly 

displaced in Myanmar, most of them by inter-communal violence pitting Rakhine 

against Rohingya and other Muslim minorities in Rakhine state. In Afghanistan, an 

estimated 100,400 people were reportedly displaced, though the true figure is 

thought to be far higher. Most fled for armed conflict between pro-government 

forces and the Taliban and widespread conflict-related violence. 
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v. Middle East
19

 

 

The number of IDPs in the Middle East continued to rise in 2012 to stand at 

more than six million at the end of the year, an increase of 40 per cent as compared 

to 2011, and the highest figure ever recorded.   

 

The most dramatic increase in the number of IDPs was in Syria, where the 

figure rose more than five-fold. With at least three million IDPs, Syria is one of the 

world’s largest internal displacement crises. New displacements also took place in 

Yemen, where the internal conflict forced another 132,000 people to flee their 

homes. In addition, 1,200 people were newly displaced by flood disaster in 

Occupied Palestinian Territory (OPT).  

 

Libya was the only country where the number of IDPs dropped substantially. 

Only 50,000 people were still displaced as of the end of 2012, compared to 243,000 

the year before. Most IDPs have managed to return since the fall of Muammar 

Qadhafi, but those alleged to have supported his regime are unable in fear of 

reprisals. 

 

D. Developing A Profiling Methodology For Displaced 

People In Urban Areas 

 

As increasing of the world’s rural populations are moving to urban areas, and 

internally displaced people and other humanitarian populations are amongst the 

recently urbanized. The UNHCR estimated about half of the world’s 10.5 million 

refugees reside in urban areas. 

 

Information taken from the profile of IDP population, it is very clear and 

useful for the humanitarian agencies to understand whether displaced people in 

urban areas are worse off than the urban poor and other migrants who are already in 

existence. The Researcher is very sanguine that refugees and IDPs are worse off in 

                                                
19 http://www.internal-displacement.org/middle-east-and-north-africa/, assessed on 09.07.2013. 
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urban settings, because they have lost their assets and social networks, and lack 

secure housing, land and property rights, and the cultural knowledge required to 

survive in a city. However, some research suggests that international migrants, 

including refugees, are often better equipped to deal with cities than newly 

urbanized citizens of the host country.  

 

Another major problem has been uprooted ie., the humanitarian agencies is 

the difficulty of distinguishing refugees and IDPs from the urban poor amongst 

whom they live. In the towns and cities of Africa, the Middle East and Asia, 

refugees live in low-income areas, experiencing the same problems of poverty, poor 

services, crime and lack of employment, and often even sharing housing with the 

urban poor. This mixing of humanitarian and local populations creates a range of 

difficulties for aid agencies. While the government and/or UNHCR can register 

refugees who present themselves to the relevant office, many refugees, including 

some of the most vulnerable, are often not reached or even known about by 

agencies. Some of these ‘hidden’ refugees deliberately choose to avoid contact with 

aid agencies; others may not know about or be afraid to access agencies that could 

potentially assist them. This creates difficulties for humanitarian agencies wishing to 

assist refugees or estimate their numbers.20 

 

The Researcher had made to determine or distinguish the vulnerable refugees 

from other migrants and the urban poor who are already in existence in that 

particular town and cities. In this issue a profiling approach will help to obtain 

information about these issues. The refugees who tend to live in the urban areas face 

significant health, crime and poverty problems. Humanitarian programs are seen to 

discriminate these refugees whose neighbors may be equally badly off. It has found 

by the researcher that, the people who are the resident of the host country like the 

host governments, local people and donors, usually discriminate the refugees who 

are the residents of the host country. Agencies if can demonstrate that the target 

                                                
20 Karen Jacobsen and Rebecca Furst Nichols, “Developing a Profiling Methodology for Displaced 

People in Urban Areas”, Feinstein International Center, website- 
www.sites.tufts.edu/feinstein/files/2012 assessed on 08.07.13 
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group is more vulnerable, or has special needs not faced by the larger population, 

targeting of resources can be more easily justified. Some special needs can include 

for example, family tracing, trauma counseling, provision of documentation, and 

other problems arising from displacement which are less likely to be experienced by 

stable population. 

 

E. Age, Gender And Diversity Among Internally Displaced 

Groups: Specific Needs 

 

A gender framework in humanitarian assistance is not complicated but does 

require a rudimentary understanding and acceptance of the basic premise upon 

which all gender theory rests. Gender, simply refers to the female and male roles 

within a given culture. One cannot study gender by concentrating on females or 

males to the exclusion of the other sex; gender involves dynamic interactions 

between the women and men. 

 

Feminist social theory describes the social construction of gender. How 

gender is constructed explains the position of women in society. Women in 

developing countries negotiate their lives within a construction of gender framed by 

their particular cultural groups. When lives drastically change as in the case of 

forced displacement, women often lose their negotiated positions and revert to less 

equitable social statuses.21 

 

a) Displaced Women 

 

It is very much fortunate that women and children make up the majority of 

the world’s refugees, but to this, internally displaced persons can be added. 

Movement and living in displacement creates numerous problems for women and 

children around the world and often exposes women to enormous risks. Women who 

generally flee take possessions with them and many become separated from family 

                                                
21 For a cogent discussion of the biological versus the cultural roles of women refer to Shery B. 
Ortner, Making Gender: The Politics and Erotics of Culture, “Is Female to Male as Nature is to 
Culture?”, Boston: Beacon Press. 1996. 
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members. Displacement may affect women’s rights to inherit land and property. 

Over time, the cumulative effects of personal loss may result in depression and 

physical deterioration. Post-traumatic stress syndrome is a common ailment among 

women who have been displaced for more than a few months. The long-term impact 

of displacement on women may mean the permanent loss of social and cultural ties, 

the termination of career and regular employment, and disruption or loss of 

educational opportunities. Some marriages do not survive the stress of displacement; 

divorces are common in IDP settings. Children suffer most when displacement spans 

periods of several years. They miss education during their formative years, undergo 

immeasurable trauma and psychological stress, suffer stunted growth due to 

extended poor nutrition, and have difficulties in socialization.22 

 

These people often have to travel a long distance in search of food, water and 

shelter for themselves and their families. Often in search of these necessary they 

frequently face in attack with injury due to the fighting, mines, unexploded 

ordinance, as well as sexual abuse, especially rape. 

 

Women show a tremendous strength and resourcefulness in the coping 

mechanisms they adopt in trying to ensure their own survival and that of their 

family. Women who are in camps for displaced persons may be particularly 

vulnerable, especially when they are heads-of-household, widows, elderly women, 

pregnant women or mothers with small children, for they have to shoulder all the 

daily responsibilities for survival which consume enormous amounts of time and 

energy. These women are overlooked by camp authorities and organizations 

providing assistance. This is due to the fact that in many cultures women are rarely 

in the public sphere and thus are not included in assessments and needs evaluations. 

As such, their special needs and not be taken into account.  

 

b) Displaced Children 

 

Looking to Global ratio there are at least 13.5 million internally displaced 

children in the world, forced from their homes by conflicts in Africa, Asia, Europe, 

                                                
22 Supra Note 203, P. 13. 
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and the Americas. During flight and in displacement, these children become some of 

the most vulnerable members of society. 

 

Internally displaced children have been forced to leave their homes behind, 

to get involved in a harsh violence, and may have been separated from their families. 

They become increasingly at risk of forced labour, forced early marriage, domestic 

violence, sexual exploitation, and recruitment into armed groups.  

 

Displacement exacerbates poverty and can cause the breakdown of family 

and community structures. Faced with disintegration of their social norms, displaced 

children can find themselves without basic necessities such as shelter and their 

education can be disrupted or terminated. 

 

National governments have the primary responsibility for ensuring children’s 

rights in displacement. Yet in most cases, national governments do not provide 

sufficient assistance and protection for internally displaced children. In several 

countries, child protection working groups and / or monitoring systems on violations 

against children in armed conflict have been established, and UNICEF, the Office of 

the Special Representative of the UN Secretary-General for Children and Armed 

Conflict, and others conduct advocacy on the issue.23  

 

c) Elderly Displaced People 

 

The Guiding Principles on Internal Displacement states the “elderly persons.. 

shall be entitled to protection and assistance required by their condition and to 

treatment which takes into account their special needs”.24 Till date, different policy 

makers have devoted attention to the impact of displacement caused by human rights 

violations, conflict and natural hazards on older men and women. Yet people forced 

                                                
23IDMC Report website-http://www.internal 
displacement.org/8025708F004D404D/(httpPages)/6E780F0E0FE6BA1AC1257214003D980E?Ope
nDocument, assessed on 07.07.2013. 
24 UN Guiding Principles on Internal Displacement, UN Doc. E/CN./4/1998/53/Add.2, 17 April 
1998, reprinted in International Review of the Red Cross, No 324, September 1998, pp. 545-556.  
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from their homes by crises are among the world's most vulnerable and, among them, 

older persons are generally acknowledged to be especially at risk. 

 

Older people usually become more difficult in accessing services, and are 

less able to flee quickly or to protect themselves from different displacements. They 

are often the primary care-givers of their grandchildren and of orphans. Yet, they 

often experience particular assistance and protection challenges, and are frequently 

the last to achieve durable solutions to their displacement, as wider efforts focus on 

younger generations. 

 

In the few countries affected by internal displacement in which older people 

received a state pension, IDPs often lacked the documentation needed to claim their 

entitlements. For example in the Russian Federation, older IDPs struggled to get 

their full pensions as archives had been destroyed and they had no way of replacing 

documents lost during the conflict. As a result they received a minimum pension and 

have to continue to work or rely on the care of relatives who often have limited 

means themselves following their displacement.25 Nevertheless, the findings and 

policy recommendations are applicable to both refugees and IDPs. 

 

F. Effects Of Displacement On Internally Displaced 

Persons  

 

IDPs in many countries faced continuing threats to the enjoyment of their 

human rights. In many situations, they remained without the protection that their 

governments were responsible to provide. The internal displacement situations 

described in the Paper experiences of IDPs of different countries. Having been 

forcibly displaced by conflict, mega projects or violence, IDPs have been 

particularly vulnerable to protection risks and face challenges that are difficult, but 

not impossible, to resolve. 

 

                                                
25 Nina M. Birkeland, “Internal displacement: global trends in conflict-induced displacement”, 
International Review of the Red Cross, Vol. 91 No. 875, Sep 2009, P. 503. 
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a) Discrimination 

 

IDPs worldwide routinely experience discrimination. Discrimination is a 

significant experience of the internally displaced population, because these members 

are already discriminated group, for example as minorities, or because of the fact 

that they are displaced in relation to the non-IDPs. Members of minority groups are 

often at risk of displacement due to the discriminatory policies of a government 

which predominantly represents a majority group. These groups often grew out of 

the disenfranchisement of minority groups or the neglect of the regions they lived in. 

Members of majorities have often failed to identify with the claims of people in 

these regions, and governments fighting the armed groups have often used excessive 

force against them, but failed to distinguish between the combatants and civilian. 

Thus the minority groups are not only more likely to have lived in areas with 

conflict or violence, but they are particularly likely to have been affected and 

displaced by it. 

 

As members of minorities, some IDPs have less access to formal state 

support and informal communal protection. For example, internally displaced 

women from the minority Bantu and Benadiri groups in Puntland in northern 

Somalia have experienced persistent sexual violence perpetrated by men from 

majority groups including members of the local police, army and security services. 

Their lack of access to judicial protection was aggravated as they had lost the 

support of communal structures when they were displaced.26 

 

Many IDPs encountered discrimination due to policies and practices which 

either targeted displaced communities, or failed to consider their distinct needs and 

so put them at a disadvantage. Discrimination added to the vulnerability of IDPs 

with particular needs, such as children, members of female-headed households, 

disabled and older people, in many countries. 

 

                                                
26 Norwegian Refugee Council, March 2011, Pg. 22 Website- 
https://www.nrc.no/arch/_img/9551909.pdf, assessed on 18.08.2013. 
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As IDPs are often displaced into areas where they are in a local minority, 

discrimination can also be exercised by host communities anxious to keep their 

access to resources. Discrimination can also be a significant hurdle in preventing 

minority IDPs from resolving their situations. Most IDPs in Turkey are from the 

Kurdish minority; after a decade or more displaced on the peripheries of cities, they 

continued to face discrimination which limited their access to housing, education 

and health care facilities, and so prevented their full integration. Roma people 

displaced within Kosovo or into Serbia have remained the victims of systematic 

social exclusion. 

 

Lack of documentation is often a particular barrier for IDPs from 

traditionally marginalised groups. Internally displaced children from Dalit 

communities in Nepal are less likely to possess birth certificates, and so the children 

may be prevented from enrolling in school. Many Roma families have avoided 

contact with the state for generations, and displaced and non displaced Roma in 

Serbia lack the documentation they need to register for benefits or are barred from 

renewing them by ineffective and demanding bureaucratic procedures.27 

 

In some of the regional countries like Africa, America, Europe, and Middle 

East IDPs often find it very difficult to obtain official residence status in the city or 

province they have been displaced to. Discrimination often adds to the vulnerability 

of groups of IDPs with particular needs, such as children, members of female-

headed households, older and disabled people. 

 

In Iraq, women heading internally displaced households faced major 

obstacles in their search for livelihoods with which to support their families in 2010, 

due to part in prevailing gender discrimination. Displaced widows in Nepal 

continued to face social discrimination and a similar lack of employment. For the 

most part those whose husbands were killed by Maoists, rather than security forces, 

were reported to have received compensation for the deaths of their husbands, and 

                                                
27 Ibid.  
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many had encountered significant barriers in recovering property or obtaining 

compensation. 

 

b) Absence of Physical Security 

 

Internally displaced people generally face threats to their physical security. 

Except in situations where people have been forcibly relocated, they have taken the 

decision to flee from immediate insecurity or violence.IDP face threats of physical 

security, as well as actual attacks, during their displacement and also face after they 

returned to their homes. Gender based violence, including sexual violence, is one of 

the major problem during displacement. Women and girls are frequently raped and 

then killed.  

 

Many IDPs faced threats to their lives, dignity and physical, mental and 

moral integrity, during their displacement and also after they returned to their home 

areas. IDPs in camps or settlements were specifically targeted in Darfur, the DRC, 

Kenya and Myanmar. IDPS in Chad women going out to collect water or firewood-

were victims of attacks and violence in areas surrounding camps and settlements.  

 

In eastern Myanmar the IDPs who are forcibly displaced number of times but 

not been settled down in current locations, faced force relocations. The displaced 

who defying the orders of the army to relocate from their current locations ran the 

risk of being attacked. 

 

In Sudan, IDPs are always subject to arbitrary arrest and detention. Large 

areas of Afghanistan remained inaccessible to humanitarian organisations. In 

Yemen, humanitarian convoys were seized, vehicles hijacked, and staff kidnapped. 

Violence and insecurity in south and central Somalia severely limited the access of 

UN and other international agencies and NGOs. In Colombia, new armed groups 

directly threatened international agencies, reducing their access at a time when their 
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presence was identified as critical to respond to IDPs’ protection and assistance 

needs.28 

 

c) Land and Property Rights 

 

Shelter and settlement projects for forcibly displaced populations frequently 

introduce complex issues of access to land for residential as well as agricultural use. 

Disputed property rights are an endemic feature in permanent resettlement sites and 

especially for returnees. The emergence of the rights-based agenda for those 

displaced in conflicts and natural disasters to repossess and return to their homes is, 

one of the most important developments in recent peace-building efforts.29 

 

The flurry of law making around property rights of returnees must include 

gender equal laws for property, other assets and inheritance. Policies and guidelines 

must pay special attention to these questions for female heads of household. 

Particular issues of equity arise in relation of inheritance, property rights and access 

to family land and homes where the displaced or retuning women are widows, 

divorced or separated.30 

 

It is very often that, once new gender equal laws are promulgated, customary 

law usually continues to prevail, often impeding women’s enjoyment of their newly 

established statutory rights. Thus other reforms are necessary that develop women’s 

legal literacy and access to justice through the courts and legal professionals. The 

main impediments women confront are the lack of information about their legal 

rights, and the lack the capacity and resources to pursue their rights (such as literacy, 

money, and power within their families). 

  

 

                                                
28 Internal Displacement, Global Overview of Trends and Developments in 2010, IDMC, Norwegian 
Refugee Council, March 2011, Pg. 23-24. 
29 Roger Zetter and  Camillo Boano, “Gendering Space for Forcibly Displaced Women and Children: 

Concepts, Policies and Guidelines”, in edited book of  S.F.Martin, J. Tirman “Women, Migration and 

Conflict”, Director Refugee Studies Centre, University of Oxford, Oxford OX1 3TB, UK, 2009, Pg. 
213-214. 
30 Ibid Pg. 214. 
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d) Right to Food 

 

From the various facts of displacement the evidence suggests that displaced 

women and girls are worse off than men; they receive an unequal ration of food, eat 

less, and eat last. Female-headed households fare worse in terms of food allocations, 

especially when men control the distribution. The ideal method of assuring that 

women get their share of food in displacement settings has not been established, 

although the World Food Programme tries to ensure that women are the direct 

beneficiaries of food aid.  

 

The primary assistance on both CARE and Save the Children has begun to 

look more closely at livelihoods and household food supplies in a number of 

locations. That approach makes sense because it reveals whether or not food actually 

reaches the intended beneficiaries. The shortfall of the approach is that it is time 

consuming, requires trained field workers, and good access to the population to be 

studied.  

 

Women’s lack of access to agricultural land often underlies their food 

insecurity. The Convention on the Elimination of All Forms of Discrimination 

against Women (CEDAW) Article 14.2, addresses the rights of rural women, in 

particular that they have equal treatment in land reform, resettlement schemes, and 

access to agricultural credit and loans. In CEDAW there are still no immediate 

remedies for women whose rights are violated as there are no avenues for individual 

petitions. Moreover, CEDAW cannot force states to comply with their reporting 

obligations. 

 

e) Right to Reproductive Health Care 

 

In addition to the role of violence in increasing the risk of infection with HIV 

and STIs, women and girls trafficked or forced into prostitution will be at increased 

risk of infection when they have limited knowledge of protective contraceptive 

methods, or are unable to access or afford contraceptives. These issues are of 
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particular concern within settings of conflict and forced migration due to the 

disruption or lack of health service infrastructure.  

 

Women trafficked or forced into sexual exploitation are thus at elevated risk 

of contracting HIV and others sexually transmitted infections. This issue is 

particularly pertinent in settings of conflict and forced migration, which have been 

characterized as posing a serious threat to the individual risk of infection and the 

spread of infection within specific settings.31 

 

Trafficked children exposed to HIV may be at elevated risk of infection 

relative to trafficked adults, due to greater biological vulnerability, poorer 

knowledge of HIV/AIDS risk and appropriate protection methods, and inability to 

negotiate safe sexual practices. 

  

f) Education, skills training, and economic opportunity 

 

Armed conflict around the world is one of the most formidable obstacles to 

education. Worldwide, approximately 120 million children are estimated to be out of 

school. More than half of these children– two-thirds of them girls – are living in 

countries engaged in or recovering from conflict. Many of those in areas of conflict 

are doubly disadvantaged by being refugees or internally displaced.32 A survey on 

education in emergencies carried out by the Women’s Commission found that in just 

10 countries with conflict induced displacement in 2002, 27 million children had no 

access to formal schooling.33 The vast majority of these (more than 90%) were IDPs. 

While attendance for all displaced children and youth was staggeringly low, the 

attendance and retention of displaced female students of all ages continued to lag 

significantly behind that of males. Many factors exacerbate the lack of educational 

opportunities for IDP children and youth, even relative to refugees. The quality of 

                                                
31 Michele R. Decker, Sian Oram, Jhumka Gupta, and Jay G. Silverman, “Forced Prostitution and 

Trafficking for Sexual Exploitation Among Women and Girls in Situations of Migration and Conflict: 

Review and Recommendations for Reproductive Health Care Personnel”, in edited book S.F.Martin, 
J. Tirman, “Women, Migration, and Conflict”, Springer Science+Business Media B.V. 2009, Pg. 72. 
32 www.fmreview.org/FMRpdfs/EducationSupplement/full.pdf. 
33 www.womencommission.org/pdf/ed_emerg.pdf. 
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education in IDP camps is generally much lower than the education provided by 

international agencies in refugee camps. More than one third of all IDPs remain 

beyond the reach of UN assistance. 

 

Different assistance ensures women to have equal access to education, skills 

training and meaningful income generating activities.  Traditionally, skills-training 

and income-generating programmes have relegated women to activities such as 

sewing and embroidery, which generate little income. Though displaced women 

have been found to prove adept at working in non-traditional, more meaningful 

income-generating activities including those such as reforestation and reconstruction 

associated with large-scale development projects. 

 

Most IDPs have limited opportunities for income generation. Apart from 

small, short termed projects supported by the UN or NGOs, and linked to skills in 

training, few jobs are available to IDPs. Many IDPs lack social ties and connections 

that would help them in securing employment. Women are less likely to find work 

in urban centers due to lower literacy rates, lack of daycare facilities to care for 

children and fear of moving around in unfamiliar surroundings on their own.34 

 

G. Women Deprived Of Their Freedom 

 

Civilians need to be protected from forced displacement. Active measures 

can be taken by humanitarian agencies to improve the situation of populations 

affected by armed conflict so that they do not have to flee from their homes. If 

displacement occurs, the lives, dignity and welfare of women must be respected and 

protected. According to IDPs it is important to appreciate that a further problem they 

may face is resentment by the host population who may view them as burden on the 

local economy and infrastructure, especially where resources are limited and the 

local population is equally in need. Assistance to projects which strengthen ties 

                                                
34 Roberta Cohen, “Refugee and Internally Displaced Women: A Development Perspective”, The 
Brookings Institution, 1995. 
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between IDPs and the local community are important not only in a material sense, 

but as a way of avoiding tensions and respecting the dignity of such persons. 

 

In sharing the problems of IDPs, women and children need special 

protection. The needs of displaced women pertaining, inter alia, to privacy, respect 

for physical safety and reproductive health should be incorporated into all aspects of 

programming. While fleeing, women may be particularly exposed to violence. The 

economic strain that accompanies the displacement/ resettlement process, coupled 

with the concomitant loss of legal and social status, can cause acute depression and 

anxiety. This is often compounded by the loss of, and separation from, family 

members. When operating in periods of large movements of populations, 

humanitarian organizations should make all possible coordinated efforts to help 

families avoid separation. 

 

Women deprived of their freedom often have the added concern of their 

children’s well-being, both because young children are detained with them and are 

being raised in difficult conditions, or because they have been separated from their 

children and are uncertain as to who is raising them and how. Even where a family 

member has taken responsibility for the children, this enforced separation can be 

very difficult for women to bear.35  

 

 Internally displaced and refugee women need privacy in order to maintain 

their safety, dignity, personal health and hygiene. Their particular needs must be 

taken fully into consideration in the design and implementation of programmes and 

accommodation in camps. Health care provided must include reproductive health 

care. It should be noted that the health requirements of women are likely to be 

overlooked by camp authorities and programme planners as, in many cultures, only 

men are traditionally consulted with respect to such matters. Such fundamental 

                                                
35 Charlotte Lindsey, “The Impact of Armed Conflict on Women”, in edited book of Helen Durham 
and Tracey Gurd, “Listening to the Silences: Women and War”, Leiden, Boston, Martinus Nijhoff 
Publishers. Pg. 30. 
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requirements as the fact that pregnant women need facilitated access to health 

services and food assistance adapted to their needs should never be neglected.36 

 

H. Internally Displaced Persons And International Human 

Rights And Humanitarian Law 

 

From an international law perspective the primary responsibility for the 

protection and assistance of Internally Displaced Person (IDPs) rests with individual 

states in accordance with the principles of sovereignty and non-intervention.37 

 

International humanitarian law comprises all the treaty- based and customary 

rules of international law whose aim is to limit the horrors of war by regulating the 

means and methods of combat and by protecting war victims. In terms of ICRC, 

following up on Henry Dunant’s proposals, suggested that the States adopted a 

convention protecting wounded soldiers and those endeavoring to come to their aid. 

Initiative led to the adoption of the Convention for the Amelioration of the 

Condition of the Wounded in Armies in the Field. In Geneva on August 22, 1864, 

signed the Convention which marked the inception of modern international 

humanitarian law. It was revised in 1906, 1929, and 1949, and supplemented with 

new conventions protecting the shipwrecked, prisoners of war and civilian.38  

 

Concerning humanitarian law applicable to situations of non-international 

conflicts, article 3 common to the four 1949 Geneva Conventions (common article 3 

GC) is the cornerstone for the protection of internally displaced persons. The 

governments are often tempted to label a conflict a mere riot or internal disturbance, 

rather than an internal armed conflict, in order to avoid the application of common 

article 3 GC. The common State practice is aggravated by the fact that, there is no 

                                                
36 Charlotte Lindsey-Curtet, Florence Tercier Holst-Roness and Letitia Anderson, “Addressing the 

Needs of Women Affected by Armed Conflict, An ICRC Guidance Document”, International 
Committee of the Red Cross Women and War, ICRC, March 2004, Pg. 40.  
37 Article 2(1) of the Charter of United Nations articulates the principle of ‘sovereign equality’ and 
2(7) prohibits UN intervention ‘in matters which are essentially within the domestic jurisdiction of 
any state’.  
38 Francois Bugnion, “Refugees, Internally Displaced Persons, and International Humanitarian 

Law”, Fordham International Law Journal, Vol. 28  No. 5, May 2005, Pg 1400. 
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precise definition of the notion of armed conflicts of a non-international character, 

and that no institution exists with the authority to designate a conflict as an armed 

conflict in the sense of this ‘Convention en miniature’. The common article 3 GC is 

applicable whenever open armed conflicts occur within the territory of a country 

which is led by military units of a relatively organized structure and responsible 

command.39  

 

Additional Protocol II of 1977 is applicable to non-international armed 

conflicts, which has a considerably higher threshold of application on a substantiated 

territorial control of the dissident armed forces. It has its principle to reaffirm and 

developed the content of common article 3 GC. It has acquired little relevance in 

State practice. The international human rights law has at least a weak supervisory 

system, which is neither common to article 3 GC nor Protocol II to provide for any 

complaints or enforcement mechanisms. In order to get access for the internally 

displaced persons, organizations under international law only allowed to offer their 

services; otherwise the country may also refuse to allow access for IDPs. 

 

IDPs are not expressly mentioned in any international humanitarian law 

instrument but this does not mean that they are not protected. If they find themselves 

in a state that is experiencing an armed conflict, and are not taking a direct part in 

hostilities, IDPs are entitled to protection as civilians, regardless of the fact and 

cause of their displacement.  

 

In the context of occupation, article 49 of the Fourth Geneva Convention 

contains a general prohibition on individual or mass forcible transfers, both within 

the occupied territory and beyond its borders, either into the territory of the 

occupying power or, as is more often the case in practice, into third states.40 A 

limited exception to this rule permits an occupying power to ‘evacuate’ the 

                                                
39 Nils Geissler, “The International Protection of Internally Displaced Person”, International Journal 
of Refugee Law, Vol 11 No. 3, 1999, Pg. 461. 
40 Article 49 of the GC IV provides that: ‘individual or mass forcible transfers, as well as deportations 
of protected persons from occupied territory to the territory of the Occupying Power or to that of any 
other country, occupied or not, are prohibited, regardless of their motive’. International humanitarian 
law employs the term ‘transfer’ to refer to displacement within the territory of a state and the term 
‘deportation’ to denote displacement across a border into the territory of another state. 
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inhabitants of a particular area either if this is necessary for the security of the 

civilian population or for imperative military reasons. In some of the cases the 

evacuations should not involve the displacement of civilians outside the occupied 

territory unless this is impossible for material reasons. The displaced persons must 

be transferred back to their homes as soon as the hostilities in the area in question 

have ceased.41 The prohibition on displacing the civilian population for reasons 

related to the conflict unless the security of the civilians or imperative military 

reasons so demand is also applicable in non-international armed conflicts and also 

extends to both transfers within a country and deportations across a border.42 

 

Unlawful deportation or transfer of protected persons is a grave breach of the 

Fourth Geneva Convention and is included in the list of war crimes under the Statute 

of the International Criminal Court.43 In addition to prohibiting displacement and 

laying down protections to be granted to displace civilians, international 

humanitarian law requires states parties of the Geneva Conventions to criminalise 

the violation of the prohibition under their national law and to search for and 

prosecute persons alleged to have violated it.44 However, violation of the prohibition 

of displacement in no international conflict is not criminalised by the Geneva 

Conventions or Additional Protocols.45  

In addition to prohibition against unlawful deportation or transfer of persons, 

the rules of international humanitarian law which aim to cushion civilians from the 

effects of hostilities also play an important role in the prevention of displacement, as 

it is often violations of these rules that are at the root of displacements in situations 

of armed conflict. The following are the important rules:  

• the prohibition on making civilians the target of attacks;46 

• the prohibition on conducting hostilities in an indiscriminate 

manner;47 

                                                
41 Article 49 of GC IV. 
42 Article 17 of AP II. 
43 Article 147 of GC IV. 
44 E Gillard, “The Role Of International Humanitarian Law In The Protection Of Internally 

Displaced Persons” Refugee Survey Quarterly, Vol 24 No.3, (2005), Pg. 43. 
45 Ibid.  
46 Article 51(2) AP I 
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• the duty to take precautions in attack to spare the civilian 

population;48 

• the prohibition of acts or threats of violence the primary purpose of 

which is to spread terror among the civilian population;49 

• the prohibition on civilian property the object of attack;50 

• the prohibition on the starvation of the civilian population as a 

method of warfare and of the destruction of objects indispensable to 

its survival;51 and  

• the prohibition on reprisals against the civilian population and its 

property.52 

 

Also of relevance is the prohibition on collective punishments which, in 

practice, have often taken in form of destruction of homes, leading to 

displacement;53 and the rules requiring parties to a conflict, as well as all other 

states, to allow the unhindered passage of relief supplies and assistance necessary 

for the survival of the civilian population.54 These basic rules for the protection of 

the civilian population apply in both international and non-international armed 

conflicts. Additional Protocol II contains similar prohibitions on attacks on civilians, 

the starvation of the civilian population as a means of warfare and collective 

punishments, as well as rules requiring parties to a conflict to permit humanitarian 

relief actions.55 

Although prohibited by international humanitarian law, displacement of 

civilians frequently occurs in practice. Once the people are displaced or evacuated, 

they are entitled to various basic protections and rights. The Fourth Geneva 

Convention lays down rules on the manner in which evacuations must be effected. 

These safeguards require such transfers to be carried out in satisfactory conditions of 

                                                                                                                                    
47 Article 51(4) AP I. 
48 Article 57 AP I. 
49 As above. 
50 Article 52 AP I. 
51 Article 54 AP I. 
52 Articles 51(6) and 52 AP I 
53 Article 75(2) (d) AP I. 
54 Article 70 AP I. 
55 Articles 4(2)(b), 13-16 and 18 AP II. 
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hygiene, health, safety and nutrition, that during evacuations persons be provided 

with appropriate accommodation and those members of the same family not to be 

separated.56 Additional Protocol II lays down similar basic conditions to be ensured 

in evacuations in non international armed conflicts.57 Although these provisions 

relate to conditions to be ensured during evacuations – i.e. ‘lawful’ displacements 

for the safety of the persons involved security or for imperative military necessity - 

these conditions apply more strongly in situations of unlawful displacement.58 

IDPs also benefit from the provisions of international humanitarian law on 

family unity, an issue that is particularly relevant in situations of displacement due 

to separation of families particularly during flight.59 In addition to special provisions 

relating specifically to persons who have been displaced, such persons are civilians 

and, as such, entitled, even during displacement, to the whole range of protection 

appertaining to civilians set out under international humanitarian law. 

a) Towards a Convention Protecting Internally Displaced Person 

 

People who have been displaced because of an armed conflict and who 

remain on the territory of a party to the conflict are, obviously, protected by 

international humanitarian law. In international armed conflicts, these people are 

protected by the provisions of the Fourth Geneva Convention and of Additional 

Protocol I. in the case of non-international armed conflicts, they are protected by 

Article 3 common to the four Geneva Conventions, Additional Protocol II, and the 

customary international law applicable in such conflicts. In different occasions in the 

past few years there is possibility and necessity of adopting a new convention 

protecting people displaced within the borders of their country –a kind of sister 

treaty to the 1951 Refugee Convention-has been invoked.60 

 

                                                
56 Article 49 GC IV. 
57 Article 17 AP II. 
58 E Gillard, “The Role Of International Humanitarian Law In The Protection Of Internally 

Displaced Persons” Refugee Survey Quarterly, Vol 24 No.3, (2005),  Pg. 40. 
59 Articles 25 and 140 GC IV and Articles 32 and 74 AP I. 
60 Francois Bugnion, “Refugees, Internally Displaced Persons, and International Humanitarian 

Law”, Fordham International Law Journal, Vol. 28 No. 5, May 2005, Pg. 1410. 
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This Convention specifically adopted for the displaced people who remain 

on the territory of a belligerent State. Any new convention covering such people 

specifically could give rise to confusion and might water down existing standards. 

This was clearly understood by the United Nations Secretary –General’s former 

Special Representative on Internally Displaced Persons. 

 

International humanitarian law continues to provide the best means of 

preventing people from being uprooted, the efforts of the international community 

should be directed towards ensuring respect for existing law rather than at preparing 

new legal texts.61 

 

b) The International Committee Of The Red Cross (ICRC) And The 

Protection Of Displaced Persons 

 

The ICRC initiated in 1998, aimed to better identify the ways in which 

women are affected by armed conflict and to determine whether its own response 

could be improved. The study aimed to: 

a) Identify the needs of women, including their access to basic goods and 

services such as food, water, shelter and health care; 

b) Draw up a realistic and comprehensive picture of ICRC in favour of women 

affected by armed conflict, and access whether these activities adequately 

respond to the needs identified; and  

c) Examine international law, in order to access the extent to which it provides 

adequate coverage of the needs identified. 

 

Following to the visits of ICRC throughout the world a periodic report had 

placed that, to publish a Guidance Document to enhance the protection and 

assistance of women affected by armed conflict. This initiative was supported at the 

27th International Red Cross and Red Crescent Conference in Geneva, 1999, by 

States Parties to the Geneva Conventions and by the International Red Cross and 

Red Crescent Movement. 

 

                                                
61 Ibid. 
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This assistance is fully fledged to protect on women who are forcefully 

displaced from their own land, also to make sure that their specific needs are 

appropriately assessed in the ICRC’s own operations.  

 

The ICRC study, Guidance Document and pledge comprise part of a long-

term for better addressing the needs of women in situations of armed conflict. The 

ICRC hopes that the initiatives will lead to a more effective operational response for 

the needs of women affected by armed conflict, as well as to increased respect for 

and implementation of the protection conferred upon women by international law. 

Thus, it is a prime responsibility rests with the parties to an armed conflict, namely 

to observe the rules and to ensure respect for the rules- and also with States to bring 

individuals who violate these rules to justice. The study also aimed to motive others 

involved in conflict situations-whether directly or indirectly- to seek ways of 

preventing and alleviating the suffering of women in war. 

 

c) UN Secretariat 

 

In 1325 resolution on Women, Peace and Security (2000) the UN Security 

Council acknowledged women’s contributions to peace-building, as well as their 

vulnerabilities resulting from conflict. A particular attention may be taken to the 

situation of displaced women and girls, and to focus on the application of gender 

sensitive approaches as highlighted in the resolution. The Guiding Principles 

provide a foundation upon which the international assistance community may build 

and open the door for improved coordination and progress towards a shared 

conceptual framework for assisting IDPs. The Guiding Principles will advance 

discussions throughout the UN system and open the door for improved coordination 

and progress towards a shared conceptual framework for assisting IDPs. 

 

d) Office for Coordination of Humanitarian Assistance (OCHA) 

 

OCHA coordinates efforts of the United Nations bodies for humanitarian 

assistance and IDPs at the UN headquarters level. The OCHA recently appointed a 

person to be in charge of gender concerns. In special cases, for example in 
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Afghanistan, OCHA is working with UNDP to dispatch a gender advisor in the 

field.62 

 

 The Inter-Agency Standing Committee (IASC) designated its Working 

Group as the main inter-agency Forum on IDPs. The Representative of the 

Secretary-General on Internal Displacement has suggested a more pro-active role for 

the IASC whereby it could be more active in contingency planning for IDP issues. 

The Working Group of the Inter-Agency Standing Committee designated UNICEF, 

the Secretary-General’s Special Representative on IDPs, and the Office for the 

Coordination of Humanitarian Affairs (OCHA) as focal points for a project on best 

practices for IDPs. The Working Group assigned the Norwegian Refugee 

Council/Global IDP program to conduct a feasibility study for a database on IDPs. 63 

 

The Special Representative on Internally Displaced Persons has always 

emphasised that strong leadership was needed from OCHA and the IASC in order to 

ensure that IDP issues were properly addressed within the UN. Whereas the former 

DHA did not always pay sufficient attentention to the protection needs of the 

internally displaced, OCHA’s recent record is more encouraging, as it has already 

started to define a general protection policy for them. Most UN agencies now hope 

that OCHA will provide the lead on issues regarding internal displacement, and 

facilitate the distribution of tasks when a crisis arises. In June 1998, internal 

displacement became the only standing item on the agenda of the IASC- Working 

Group, which is supposed to ensure that this problem is not neglected in some 

emergencies. The IASC Working Group, for instance, has constituted a sub-working 

group on ‘field Practices on internally displaced person’, whose project is conducted 

by UNICEF.64  

 

 

                                                
62 Judy A. Benjamin, “The Gender Dimensions of Internal Displacement: Concept Paper and 

Annotated Bibliography”, Women’s Commission for Refugee Women and Children, UNICEF/IDP 
Gender Issues Paper, November 1998, Pg. 25. 
63 Ibid. 
64 Catherine Phuong, “Improving The United Nations Response To Crisis Of Internal Displacement”, 
International Journal Of Refugee Law, Vol. 13 No. 4, 2002, Pg. 513. 
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e) UNHCR (United Nations High Commissioner for Refugees) 

 

The UNHCR has assumed responsibility for IDPs in certain situations. 

Limitation in its mandate, however, as well as financial limitations, staffing, and 

other constraints restrict UNHCR.s capacity to respond to IDP needed in all 

situations. Clear guidelines from headquarters regarding involvement on IDP issues 

are needed in the field so that solutions may be found quickly. UNHCR.s mandate is 

to protect refugees; it does not have a statutory mandate for assisting victims of 

internal conflict, although it may be requested to do so by the Secretary-General or 

by the government of the country of displacement. By establishing the position of 

Senior Coordinator for Refugee Women and appointing regional focal persons, 

UNHCR has demonstrated its interest in addressing the needs of refugee women. 

 

f) UNICEF (United Nations Children’s Fund) 

 

UNICEF is active in a number of internally displaced situations, in keeping 

with its mandate to improve the lives of women and children by providing services 

in the areas of health care, education, nutrition, and sanitation. Sometimes the 

organization has been the lead agency for situations with large numbers of internally 

displaced, for example in southern Sudan. UNICEF has demonstrated its recognition 

of the integral connection between assistance and protection. It has made efforts to 

address protection problems particularly when they affect the delivery of 

assistance.65 

 

 UNICEF has now become one of the most active agencies in the field of 

internal displacement. It seems that UNICEF has decided to take the lead role to fill 

the gap which is left by UNHCR. It considers that, in contrast with UNHCR, 

involvement with these populations is an integral part of the agency’s mandate and 

such involvement is also perceived as less controversial than for UNHCR. In 

addition, UNICEF is engaged both in emergency and development work, which 

could contribute to ensure a continuum between these two phases. However, it 

                                                
65 Deng, Francis M. Report to the Secretary-General, E/CN.4/1995/50-Feb 95. 
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clearly does not have the mandate to assume overall responsibility for tall internally 

displaced persons, but only for internally displaced women and children.66 

 

UNICEF has taken the lead role in addressing the gender and IDP issue, 

demonstrating its intent to promote gender-responsive programming and to 

mainstream gender awareness throughout the organization by promoting the use of 

the Gender Equality and Women’s Empowerment Training Manual (June 1994).67 

 

g) The Office Of The High Commissioner For Human Rights (OHCHR) 

 

OHCHR is ‘uniquely placed to help draw the attention of all sectors of UN 

actively to problems of internal displacement and to ensure that a protection 

perspective is integrated into the responses to them’. It provides administrative 

support to the mandate of the Special Representative on Internally Displaced 

Persons and also has to ensure that all human rights organs pay attention to IDP 

issues. In addition, when it manages human rights field operations, it intervenes 

directly in the country concerned to provide protection to the internally displaced. 

One of its main contributions lies in its advisory services and technical assistance 

programme which has devised specific projects targeted at internally displaced 

persons.68  

 

There is scope for OHCHR to increase its activities in countries of origin. 

More cooperation needs to be developed between UNHCR (United Nations High 

Commissioner for Refugees) and OHCHR in countries where UNHCR is providing 

in country protection. OHCHR must be granted much more funds, so that it can truly 

become operational. If it had the material means to send human rights field officers 

who are experienced and properly trained to situations of internal displacement, this 

would complement the work of humanitarian agencies.69  

                                                
66 The Impact Of Armed Conflict On Children, Report Of The Expert Of The Secretary General, Ms 

Grace Machel, UN doc.A/51/306,26 Aug. 1996, para. 90(d). 
67 UNICEF Gender Equality & Women’s Empowerment. Developed by Longwe, Clarke and 
Associates for UNICEF, Training and Development Section, June 1994. 
68 Supra Note 64, Pg. 510. 
69 Ibid. 
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h) United Nations Development Programme (UNDP) 

 

UNDP, in collaboration with the United Nations Development Fund for 

Women (UNIFEM), and the United Nations Volunteers (UNV), has fielded 16 UNV 

gender specialists to support UNDP and UN system activities in country offices. 

These specialists are working to mainstream gender into UN programming. This 

program does not target IDPs, but could be a model for other UN programs.70 

 

i) United Nations Development Fund for Women 

 

UNIFEM.s African Women in Crisis (AFWIC) program addresses concerns 

of refugee and displaced women in Central and East Africa. Their programming 

includes reproductive health care, trauma counseling and training and development 

of skills.71 

 

j) World Food Programme 

  

WFP’s activities concentrate on food distribution, rehabilitation, recovery 

and development programmes. Although priority was previously given to 

development assistance, emergency relief now accounts for 70 percent of the work 

of the agency. As WEP is the single largest provider of food aid to the internally 

displaced, it plays a crucial role in relation to this group. In 1997, WEP provided 

assistance to 15 million internally displaced persons, who have become the largest 

category of beneficiaries in term of number.72  

 

WFP has provided food aid to internally displaced persons for over 30 years. 

The agency takes a definitive stand on engaging the participation of women in food 

distribution. WFP is committed to: 

                                                
70 Supra Note 58, Pg 26. 
71 Ibid Pg 27. 
72 R Cohen and F. M. Deng, “Masses in flight: the Global crisis of internal displacement”, 
Washington D.C., The Brooking Institution, 1998, Pg 135-137. 
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• reducing gender gaps in the access to resources, employment, education, and 

skills development through the earmarking of resources; 

• distributing relief food directly to the household’s senior female, where 

possible, using participatory approaches; 

• adopting special measures to ensure women’s equal access to and full 

participation in power structures and decision making on the planning, 

management, and implementation of food-assisted activities; 

• giving due consideration to women’s specific nutritional needs when 

designing food aid interventions; 

• generating and disseminating gender-disaggregated data and information for 

planning and evaluation; and working with NGOs under contractual 

arrangements that specify conditions to fulfill gender-specific planning, 

targeting, distribution of food aid, and monitoring of progress.73 

 

k) IOM (International Organisation For Migration) 

 

IOM has been particularly active in providing temporary shelter for the 

internally displaced, as well as transportation for those who want to return and need 

assistance because of the breakdown of transport associated with situations of armed 

conflict. It has played an important role in the return and reintegration phase, and is 

now a major implementing partner of UNHCR in returning the internally displaced 

to their original place of residence. IOM has also initiated special programmes for 

the reintegration of demolished soldiers when they are internally displaced. These 

programmes were especially successful in Mozambique for instance. IOM also 

provides assistance to States, and helps them strengthen their capacities to respond 

to crises of internal displacement.74  

  

l)   Non-UN International Organizations 

 

The International Committee of the Red Cross (ICRC) assists war-affected 

populations. ICRC provides protection and assistance to both IDPs and refugees. 

                                                
73 World Food Programme, Sudan Emergency Annual Report, 1996.  
74 IOM, internally displaced persons, contribution of the IOM to the 3 Feb. 1993 meeting of the 
IASC, Geneva, Feb. 1993, para. 15. 
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ICRC.s neutrality also applies to gender issues; they normally do not implement 

programs that target one sex or the other. The ICRC is involved in many activities 

pertaining to the IDP situation such as tracing, visiting detainees, looking for 

disappeared persons, to mention but a few. Human rights NGOs with gender 

analysis play important roles in IDP situations, monitoring and reporting on abuses. 

Acting as nightmare they can help the spotlight serious protection problems and 

advocate for action. Human Rights Watch Women’s Rights Project, Amnesty 

International and the Women’s Commission for Refugee Women and Children have 

issued reports on the impact of armed conflict and displacement on women and 

girls.75 

 

m) Convention on the Elimination of All Forms of Discrimination against 

Women (CEDAW): 

 

Displacement arising from armed conflict, persecution and other serious 

human right violations can intensify discrimination and inequality.76 The principles 

of equality and non-discrimination lie at the heart of CEDAW to analyse for the 

future work. Not only is CEDAW more comprehensive in the scope of its protection 

of gender equality, but also it applies to more women and girl child than the 

narrower forced migration treaties. CEDAW’s one of the most affirmative 

obligations is to eliminate discriminatory laws, policies and practices, and also to 

eliminate the social and cultural norms against women and children, who suffer 

significant discrimination within their home. Gender inequality and discrimination 

can be caused of migration, an obstacle to freedom of movement for women 

attempting to flee, a risk factor for food insecurity in camp situation, and a limitation 

on women’s ability to find a safety solution, be it integration, resettlement, or return. 

 

                                                
75 Rathin Bandyopadhyay and Chandrani Das, “Impact of Internal Displacement on Women and 

Children: A Socio-Legal Introspection”, in edited book of Rathin Bandyopadhyay, Sanjay Kumar 
Singh, Rajendra Dhar Dubey and Sangeeta Mandal, “Women Rights Human Rights”, R. Cambray & 
Co. Private Ltd., Kolkata, 1st Edition, 2010, Pg. 29. 
76 Alice Edwards, “Displacement, Statelessness, and Questions of Gender Equality under the 

Convention on Elimination of All Forms of Discrimination Against Women”, International Law Girls, 
Voices on international law, policy, practice, 28th August 2009, website- 
http://intlawgrrls.blogspot.com/2009/08/cedaw-and-forced -displacement.html, assessed on 04.08.13. 
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Advocates and human rights monitors, non-governmental organizations and 

researchers have brought issues of concern for refugees, returnees and the internally 

displaced in policy fora, such as shadow reports to the UN Convention on the 

Elimination of All Forms of Discrimination against Women (CEDAW) and related 

interventions to the CEDAW Review Committee. Thus from the application of 

resolution 1325 advances in promoting gender equality as an impetus for gender 

mainstreaming bring further opportunities to address displacement. A challenge has 

been taken for greater synergy in the UN’s work vis-à-vis displacement promotion 

of gender equality.77 

 

I. International Statutory Laws For Internally Displaced 

Women And Children  

 

The UN has no procedural strategy for mandating the responsibility for the 

protection of IDPs. Those concerned with IDP issues within international 

organizations generally agree that it is not feasible to set up a new agency to assist 

IDPs. As Roberta Cohen has suggested, “what is needed is an international system 

that assures that no major case of internal displacement goes neglected”. Cohen 

further states that with a central coordinating mechanism in place, the appropriate 

agencies with the expertise to respond rapidly could do so without having to be 

asked in each instance.78 

 

The UN should establish a coordinating body to assist IDPs, and to ensure 

that gender and protection issues are a priority. Internally displaced persons-

particularly women and children-will continue to be subjected to human rights 

abuses until their protection is a priority at the highest UN level. In the meantime, 

individual agencies can assume lead roles in certain IDP areas. The logistics of such 

arrangements can be worked out and coordinated appropriately among UN agencies 

                                                
77Ramina Johal, “Displacement, Gender and Security: An Analysis”, pg 1 
www.peacewomen.org/resources/displacement/gender&Sec 1.html. 
78 Cohen, Roberta, “The Displaced Fall Through World’s Safety Net”, The Christian Science 
Monitor, February 6, 1997. 
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and with NGOs and government agents. It is vital that these agencies understand 

gender concerns and implement gender-sensitive programming.79 

 

a) Protection Under International Human Rights Law 

 

International protection of human rights regime is relevant to IDPs because 

internal displacement raises a wide range of human rights issues. IDPs, like any 

other human being, benefit from the legal protection of international human rights 

law without distinction and in almost all circumstances.80  When humanitarian law is 

not applicable, for instance in situations of internal strife or unrest which cannot be 

qualified as armed conflict, human rights law becomes the only source of legal 

protection and ensures the rights of IDPs to be respected. With human rights 

concerns cutting across all phases of internal displacement from its cause, to the 

conditions of displacement, to the search for solutions international human rights 

law naturally provide an appropriate and useful framework for the protection of 

IDPs. Human rights are interdependent and equal. 

 

Human rights are freedoms and entitlements that every individual should 

enjoy. The international human rights law, consists of customary and treaty law, 

which guarantees the rights and obligation and obliges the State to respect, protect 

and fulfil the human rights of all persons without discrimination of any kind, such as 

on the grounds of age, gender, ethnic origin, language, religion, political or other 

opinion, national or social origin, property, birth or other status, including on the 

grounds of being or having been internally displaced. 

 

i. Key human rights instruments 

 

The Universal Declaration on Human Rights (UDHR) of 1948, the first 

human rights instrument developed by the United Nations, establishes the main 

                                                
79 Judy A. Benjamin and Khadija Fancy, “The Gender Dimensions of Internal Displacement: 

Concept Paper and Annotated Bibliography”, Women’s Commission for Refugee Women and 
Children, November 1998, Pg. 24. 
80 C. Phuong, “The International Protection Of Internally Displaced Persons”, Cambridge: 
Cambridge University Press, 2004, Pg. 42. 
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civil, political, economic, social and cultural rights to which all persons are entitled, 

without discrimination of any kind. Although not a binding instrument in itself, 

many of its principles constitute customary law and/or have been incorporated into 

treaties, thus gaining binding force. 

 

The UDHR and incorporating its principles into legally binding instruments 

are two Covenants that, together with the UDHR, constitute what is regarded as the 

“International Bill of Rights.” These are: 

 

• International Covenant on Economic, Social and Cultural Rights 

(ICESCR) and 

• International Covenant on Civil and Political Rights (ICCPR). 

Several other additional instruments reinforce the protection of human rights relating 

to: 

• particular issues, such as torture or racial discrimination; or 

• specific groups of persons, including women, children and indigenous 

persons, who have faced particular obstacles to the full and equal 

enjoyment of their rights. 

 

Though it found that, none of these instruments specifically addresses 

internal displacement, they do cover a range of risks that IDPs often face and 

reinforce protection for particular groups of persons who tend to be 

disproportionately affected by displacement (summarised in Table 1.1). 

 

Table 2.1: Overview of selected international human rights instruments 

Names Description 

Universal Declaration of Human Rights 
1948 (UDHR) 

Worldwide instrument setting out the basic 
human rights of all persons on the basis of 
equality and non-discrimination. 

International Covenant on Economic, 

Social and Cultural Rights 1967 
(ICESCR) 

Sets out economic, social and cultural 
guarantees, including the rights to adequate 
food, shelter, clothing, health care, an 
adequate standard of living, and guarantees 
concerning work, social welfare, education 
and participation in cultural life. 
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International Covenant on Civil and 

Political Rights 1967 (ICCPR) 
Sets forth a broad catalogue of civil and 
political rights, including the rights to life, 
physical integrity, recognition before the 
law, political participation, freedom of 
movement and choice of residence, and 
protection of the family. 

Convention Against Torture and 

Other Cruel, Inhuman or Degrading 
Treatment or Punishment 1984 (CAT) 

Defines and prohibits torture under all 
circumstances. Stipulates that States cannot 
transfer a person to another 
State if there are grounds for believing that 
s/he will be tortured (principle of non-
refoulement). 

International Convention on the 
Elimination of All Forms of Racial 
Discrimination 1965 (ICERD) 

Prohibits racial discrimination: when a 
person or group is treated differently 
because of race, colour, descent, national 
origin or ethnic origin with the aim or effect 
of denying their human rights and 
fundamental freedoms. 

Convention on the Prevention and 
Punishment of the Crime of Genocide 

1948 

Defines genocide as acts committed with 
the intent to destroy, in whole or in part, a 
national, ethnical, racial or religious group, 
and declares it as a crime, whether 
committed during peacetime or war. 

Convention on the Elimination of All 
Forms of Discrimination against 
Women 1979 (CEDAW) 

Sets a framework of national action for 
ensuring women enjoy, on an equal footing 
with men, their rights in all fields, including 
employment, education and administration 
of property, and for ensuring the protection 
of women, especially against threats to their 
physical safety and against rape and sexual 
exploitation. 

Convention on the Rights of the Child 

1989 (CRC), together with: Optional 
Protocol on the sale of children, child 
prostitution and child 
pornography 2000 Optional Protocol on 
the 
involvement of children in armed 

conflict 2000 

A comprehensive code to protect the rights 
and best interests of children (below 18 
years of age). Obliges States to take 
measures to ensure protection, care, 
psychological recovery and social 
reintegration of children affected by armed 
conflict, including unaccompanied or 
separated children. The Optional Protocol 
on the involvement of children in armed 
conflict prohibits compulsory recruitment 
and direct use in hostilities of persons under 
18. 
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Convention on the Rights of Persons 

with Disabilities 2006 (CPD) 
Reaffirms human rights and emphasizes 
their particular importance to persons living 
with disabilities. Also provides guidance to 
States on ways to ensure that those with 
disabilities, including survivors of 
landmines and explosive remnants of war, 
can exercise their rights on a full and equal 
basis with others. 

International Convention for the 
Protection of all Persons against 
Enforced Disappearances 2006 
(CED) 

Defines and prohibits enforced 
disappearance under any circumstances and 
obliges States to prevent such acts, to 
prosecute and punish or extradite those 
responsible, and provide reparations for 
victims and their families. 

Convention concerning the Prohibition 
and Immediate Action for the 
Elimination of the Worst Forms of 

Child Labour (ILO Convention 
No. 182) 1999 

Obliges States to take all necessary 
measures to eliminate the worst forms of 
child labour, such as slavery, trafficking, 
prostitution or forced labour, including 
recruitment of children (under 18 years) for 
use in armed conflict. 

International Convention on the 
Protection of all Migrant Workers 
1990 (CMW) 

Provides a framework for the protection of 
the human rights of migrant workers during 
all stages of the migration process; before 
departure, during transit and in the country 
of employment. 

Indigenous and Tribal Peoples (ILO 
Convention No. 169) 1989 

Sets a framework for ensuring indigenous 
and tribal peoples enjoy their rights on an 
equal footing with other persons. 
Specifically addresses the issue of the 
relocation of peoples, establishing 
conditions and guarantees to be fulfiled for 
this to be lawful. 

Source: http://www.unhcr.org/4c2355229.pdf 

 

The provisions of the law relating to armed conflict for women at the time 

of the adoption of the Universal Declaration of Human Rights, some occasional 

references given to the said context. Displacement in the context of armed conflict 

may violate provisions of the Geneva Conventions and IDPs might consider 

contacting the International Committee of the Red Cross. Displacement can also 

constitute a war crime or a crime against humanity, and it might be appropriate to 

seek the intervention of the International Criminal Court. 
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The International Criminal Court (ICC) is an institution created by a treaty 

(commonly called “the Rome Statute”) with the authority to investigate and 

prosecute genocide, crimes against humanity and war crimes. It is made up of three 

main parts, the Presidency (i.e. the judges), the Office of the Prosecutor, and the 

Registry. The ICC can gain jurisdiction by several means, including referral by a 

state party, referral by the UN Security Council, and independent investigation of 

the Prosecutor.81 

 

Moreover, the occupying powers included rape as a war crime in the charters 

of their national courts set up to try offences committed in Germany, although no 

prosecutions were ever undertaking on this basis. Generally, rape and sexual 

violence against women were regarded as an inevitable aspect of armed conflict and 

seldom if ever prosecuted.82 

 

The four 1949 Geneva Conventions, adopted the major instruments 

protecting the victims of armed conflict, contain 19 provisions that are specifically 

relevant to women. The scope of these rules is somewhat limited and many of them 

are in fact designed to protect children.83 The aim of the Conventions is to provide 

special protection for pregnant women, nursing mothers and mothers in general and 

to address the vulnerability of women to sexual violence in times of armed conflict. 

 

Significantly, Article 27(2) of the Fourth Geneva Geneva Convention 

contains the first provision specifically dealing with rape and requires that “women 

shall be especially protected against any attack on their honour, in particular against 

rape, enforced prostitution, or any form of indecent assault”. It has been previewed 

that this article constitutes a long overdue recognition that rape is acceptable in 

times of armed conflict, the extent and gravity of the practice are not acknowledged 

since the provision falls outside the system of grave breaches of international 

humanitarian law. Although this article. Article 27(2) has also been criticized on the 

                                                
81 David Fisher, “Guide to International Human Rights Mechanisms for Internally Displaced Persons 

and their Advocates”, The Brookings Institution – University of Bern Project on Internal 
Displacement June 2006, Pg 144. 
82 Ibid. 
83 Articles 50 and 132 of the Fourth Geneva Convention. 
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grounds that, like many of the provisions relating to women, it categorises rape as an 

attack on the victim’s honour and thus not reflect the seriousness of the offence of 

sexual violence.84 After looking to the above context the Researcher had found that, 

protection afforded under these articles, which is clearly valuable as far as it goes, 

any indication that the difficulties of women experience in armed conflicts might be 

distinctive and encompass wider issues than their roles as mother and victims of 

sexual violence is not discernible in the provisions of the Geneva conventions.  

 

b) Protection From Arbitrary Displacement 

 

Both the Human rights and humanitarian law forbid arbitrary displacement, 

as stated in Guiding Principle 6. Guiding Principle 7 sets out the procedural 

guarantees required for displacement not to be considered arbitrary, both in times of 

peace and of armed conflict. 

 

Arbitrary displacement can violate the rights to freedom of movement and to 

choose one’s residence, freedom from arbitrary interference with one’s home, and 

the right to housing. In general, such situations may be brought to the attention of: 

 

i. At the universal level 

 

• Representative of the United Nations Secretary-General on the Human 

Rights of Internally Displaced Persons  

• Special Rapporteur on the Right to Adequate Housing as a Component of the 

Right to an Adequate Standard of Living  

• Human Rights Committee citing CCPR arts. 12(1) (freedom of movement) 

and 17 (interference with one’s home) 

• Committee on Economic, Social and Cultural Rights, citing ESCR art. 11 

(right to housing) 

 

                                                
84 J. Gardam, “Women and the law of armed conflict”, International and Comparative Law Quarterly, 
Vol. 46, 1997, Pg. 74. 
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ii. At the regional level 

 

• African Commission (and Court) on Human and Peoples’ Rights, citing 

AfCHPR art. 12(1) (freedom of movement) 

• Special Rapporteur of the African Commission on Human and Peoples’ 

Rights on Refugees, Asylum Seekers and Displaced Persons  

• Inter-American Commission (and Court) on Human Rights, citing ACHR 

arts. 11 (interference with one’s home) and 22(1) (freedom of movement) 

and/or ADRDM arts. 8 (freedom of movement) and 9 (inviolability of home) 

• European Court of Human Rights, citing ECHR arts. 8 (interference with 

one’s home) and ECHR protocol 4, art. 2(1) (freedom of movement) 

• European Committee of Social Rights, citing ESC art. 16 (right to housing), 

ESC revised, art. 31 (right to housing). 

 

In the case of massive displacement, where mercenaries are responsible for 

displacement, the Working Group on the Use of Mercenaries as a Means of 

Impeding the Exercise of the Right of People to Self Determination may be 

interested. Displacement resulting from the “war on terror” may interest the Special 

Rapporteur on the Promotion and Protection of Human Rights and Fundamental 

Freedoms while Countering Terrorism. 

 

Displacement resulting from development projects may concern a number 

of additional mechanisms. The World Bank, Inter-American Development Bank, 

Asian Development Bank and European Bank for Reconstruction and Development 

all have policies calling for minimizing and mitigating displacement from any 

projects in which they are involved as well as complaints mechanisms for persons 

affected by them. Use of these procedures might result in greater information 

sharing, reduction or elimination of displacement, or more generous provisions for 

resettlement. The Special Representative of the Secretary- General on Human Rights 

and Transnational Corporations and other Business Enterprises might intervene in 

development projects sponsored by private actors. 
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Situations of displacement due to toxic and other dangerous products 

might be referred to the Special Rapporteur on the Adverse Effects of the Illicit 

Movement and Dumping of Toxic and Dangerous Products and Wastes on the 

Enjoyment of Human Rights. 

 

Displacement of indigenous persons, particularly due to development 

projects, is a special concern of the Special Rapporteur on the Situation of Human 

Rights and Fundamental Freedoms of Indigenous Peoples and can be brought to the 

International Labour Organization, citing ILO Conventions 107 art. 12 and 169 art. 

16. If minority groups are targeted, the mechanisms focused on minorities might 

also be of assistance. 

 

Displacement is frequently motivated by racial or ethnic bias, sometimes 

with the goal of “ethnically cleansing” a particular geographic area. In such cases it 

may be useful to seek the involvement of mechanisms focused on racial and ethnic 

discrimination citing, in the case of the Committee on the Elimination of Racial 

Discrimination, CERD arts. 3 (racial segregation), 5(d)(i) (freedom of movement 

and residence), 5(d)(v) (right to property), and/or 5(e)(iii) (right to housing). 

 

c) Specific Aspects Of The Legal Protection Of Internally Displaced Persons 

 

i. Areas of adequate legal protection  

 

Considering the extent to which human rights obligations are violated in 

practice, it is very difficult to visualize and to describe areas where individuals are 

infact legally and adequately protected from abuses. Adequately legal protection 

presupposes either the ratification without limiting reservations of the relevant 

treaties or the existence of customary international law. In the area of human rights 

law provides comprehensive protection concerning to right to life and the right to 

personal integrity. The right to life of internally displaced persons as their ‘supreme 

right’ is protected against various threats, in both case of internal and external 

disturbances and also non-international armed conflicts. The non derogable 

guarantees of the right to life include the prohibition of genocide, of arbitrary or 
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summary executions, and of indiscriminate and disproportionate attacks on the 

civilian population in situations of armed conflict.  

  

The right to personal integrity is not only the main root cause for internal or 

external forced migration, but occurs also during and after flight. The rights of the 

displaced people usually infringed due to torture, cruel, inhuman or degrading 

treatment or punishment often includes gender-specific crimes such as rape. The 

right of personal integrity is non-derogable rights under all human rights which can 

be observed under comprehensive legal protection.85 

 

ii. Areas of inadequate legal protection 

 

I. The right to personal liberty 

 

The internally displaced persons’ right to personal liberty is constantly 

violated by, for example, interment in closed camps, hostage taking, ‘shielding’, or 

forced recruitment into armed forces affecting adults and children alike. The 

infringement of personal liberty is ot a major root cause internal displacement, but 

also occurs during and after flight or forced displacement. It is very evident that, 

there is no such protection of the right to personal liberty, as because its limitation 

by the State is generally accepted, so long as it is not arbitrary or unlawful. The right 

of personal liberty can be derogated during the period of emergency, but under some 

limitations.  

 

The permissible derogations under human rights law are further aggravated 

by the fact that Article 3 GC contains no rules regarding the deprivation of the right 

to personal liberty of non-combatants. The right to personal liberty has been 

encountered by internally displaced persons are expressly unlawful under 

international law, other infringements are not explicitly prohibited, or stem from 

derogations and limitations which are permitted in principle, but unlawfully 

implemented in practice.86  

                                                
85 Nils Geissler, “The International Protection Of Internally Displaced Persons”, International 
Journal of Refugee Law, Vol. 2 No. 3, 1999, Pg. 463. 
86 Ibid. 
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The humanitarian law does not prescribe any preconditions in regard to 

internment, in particular, which constitute a clear gap in the legal protection of 

internally displaced person.87 At least threats to the internally displaced persons are 

expressly unlawful under the international law on regard to rights to personal liberty. 

The infringements are not explicitly prohibited, or stem from derogations and 

limitations which are permitted in principle, but unlawfully implemented in practice. 

The Guiding Principles’ recommends that legal or factual gap of protection in a 

number of provisions, as does the Statute of the International Criminal Court 

(ICC).88  

 

II. Freedom of movement and related rights 

 

It is very crystal clear about the movement in case of internal displacement. 

The most brutal practice is often done with them. It shows that frequently individual 

rights are violated when internal displacement occurs. The right not to be displaced 

is not explicitly contained in any binding human rights documents, it can be derives 

from norms which protect freedom of movement, such as Article 12(1) ICCPR, or 

other relevant international or regional instruments.89  

 

It is very unfortunate that, like right to personal liberty, there is no absolute 

protection of the right to freedom of movement in human right law. Legal protection 

is not very clear / incomplete in the context of displacement during non-international 

armed conflict. The Common Article 3 GC does not protect freedom of movement at 

all and article 17 of Protocol II is only concerns protection from arbitrary 

displacements, that is, those which are not required for imperative military reasons.90  

 

                                                
87 Robert Goldman & Walter Kalin, “Legal Framework”, in edited book  Roberta Cohen & Francis 
Deng, “Masses in Flight- The Global Crisis of Internal Displacement”, Brooking Institution,1998, 
Pg. 99. 
88 Article 7(1)(e), 8(2)(c)(iii), (e)(vii) ICC Statute.  
89 Article 5(1)(d)(i) International Convention On The Elimination Of All Forms Of Racial 
Discrimination, 21 Dec. 1965; UN doc A/2106 A (XX). 
90 Roger Zetter and  Camillo Boano, “Gendering Space for Forcibly Displaced Women and Children: 

Concepts, Policies and Guidelines”, in edited book of  S.F.Martin, J. Tirman “Women, Migration and 

Conflict”, Director Refugee Studies Centre, University of Oxford, Oxford OX1 3TB, UK, 2009, Pg 

464. 
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The articulation of a right not to be arbitrarily displaced would significantly 

strengthen the legal basis for providing protection against displacement, one of the 

important aspect regarding the legal protection of internally displaced person relates 

to the right to return to the former home or place of habitual residence. Article 16(3) 

of ILO Convention 169, there is no explicit mention of a right to return in human 

rights instruments. Right not to be displaced, the right to return can be derived from 

the norms relating to freedom of movement.91 Thus, developing opinio iuris seems 

to affirm the existence of a right to return for internally displaced persons.92 

 

As the return to the former home or place of habitual residence is not always 

affected voluntarily, the question of protection from forced return to places where 

the life or personal integrity of internally displaced persons is threatened occurs. For 

an example, during the post-conflict situations, a continuously violent climate can 

often be observed, which affects returning refugees and internally displaced persons 

alike. The absence of explicit guarantees against forcible return, the refugee law 

concept of non- refoulment, though not directly applicable, can give some guidance. 

The Guiding Principles and the ILA Draft Declaration stipulates a detailed 

protection from forcible return.93  

 

Freedom of movement is “an indispensable condition for the free 

development of a person”. For children, it entails the right to move freely with their 

family. Children’s ability to attend school, to access medical care, to assist their 

parents by cultivating fields or collecting water or firewood without fear of rape or 

abduction, and even to exercise their right to play safely, for instance, is contingent 

upon their ability to move freely. Obstacles to freedom of movement frequently 

come in the form of checkpoints, where civilians—including children on the way to 

school—are at high risk of harassment and abuse, including theft, arbitrary arrest, 

military recruitment, sexual exploitation and rape. The lack of documentation often 

serves as a pretext for harassment and abuse. Internally displaced persons also often 

                                                
91  M Stavropoulou, “The Right to be Displaced”, American University International Law Review , 
Vol. 9 Issue 3, Article 2, (1994), Pg. 726. 
92 UN World Conference on Human Rights – Vienna Declaration and Programme of Action: UN doc. 
A/CONF, 157/23, 12 July. 1993, Para. 2. 
93 Article 15 (1)(c), ‘Guiding Principles’; Article 17 , ILA Declaration. 
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are at risk of forced return or resettlement, even to areas where conditions are not 

safe.94 

 

In Uganda, for example, internally displaced persons in overcrowded, 

congested and unsanitary camps were subjected to curfews and restrictions on 

movement that were found to often put them at greater risk in a range of ways, 

including children’s abduction, military recruitment, high malnutrition and mortality 

rates and lack of access to education. Further, unable to leave the camp to cultivate 

their fields, many internally displaced persons, including many young girls and 

boys, “have been forced by hunger to turn to survival mechanisms that are not only 

dangerous, but also humiliating and degrading, such as survival sex”.95 

 

III. Other Civil and Political Rights 

 

The internally displaced persons are far more concentrating on the civil and 

political rights. They are basically concerned to the right of personal documentation 

and the rights to family reunion are not sufficiently protected under international 

law. It is related to the aspect which needs further consideration of the right to 

restitution or compensation of internally displaced persons, an area so far dealt with 

only in respect of refugees.96 

 

The right to recognition as a person before the law, as such, is 

comprehensively regulated and non-derogable,97 there is very few binding 

provisions in human rights law which is concerning the issuance of papers for 

personal identification.98 There is merely a formal problem which can be ignored, 

but is considerable importance for, among others, the registration of births, 

                                                
94 Office of the Special Representative of the Secretary-General for Children and Armed Conflict, 
Working Paper No. 2, “The Rights and Guarantees of Internally Displaced Children in Armed 

Conflict”, September 2010, Pg. 53-54. 
95 Diane Paul, “Heading home? Protection and return in Northern Uganda”, Humanitarian 
Exchange Magazine, Issue 36, December 2006, website -http://www.odihpn. org/report.asp?id=2863, 
visited on 08.05.2014. 
96 Nils Geissler, “The International Protection Of Internally Displaced Persons”, International Journal 
of Refugee Law, Vol. 2 No. 3, 1999, Pg. 466. 
97 Article 16, 4(2), ICCPR66. 
98 Article 24(2), ICCPR66. 
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marriages or deaths, and participation in elections; the lack of personal 

documentation can complicate such matters, or even make them impossible. Persons 

without any identification face more arbitrary arrests.99  

 

Guaranteeing the right to vote and to participate in public and political affairs 

for all citizens is an important responsibility. Given the precarious position that IDPs 

can find themselves in and considering the extent to which they may need to rely on 

national authorities for assistance, IDPs have a legitimate and a heightened interest 

in influencing the decisions that affect their lives by participating in elections.100  

 

To influencing public policy, elections can also be about reconciliation and 

addressing divisions and inequities that exist within society. For these reasons and 

others, IDPs should be afforded an opportunity to fully participate in elections as 

voters and as candidates.101  

  

As noted in a press release of the Representative of the Secretary General of 

the United Nations on the Human Rights of Internally Displaced Persons following 

an official mission to Georgia in December 2005,  

  

“[IDP] participation in public life, including elections, needs promotion and 

support. Supporting internally displaced persons in their pursuit of a normal life 

does not exclude, but actually reinforces, the option of eventual return. … Well 

integrated people are more likely to be productive and contribute to society, which 

in turn gives them the strength to return once the time is right."102 

 

                                                
99 ECOSOC, “Analytical Report Of The Secretary-General On Internally Displaced Persons”, UN 
doc. E/CN.4/1992/23 (1992), Para. 72. 
100 Andrew Solomon, “Election-Related Rights and Political Participation of Internally Displaced 

Persons:  

Protection During and After Displacement in Georgia”, Publisher Brooking-Bern Project on Internal 
Displacement, November 2009, Para 4. 
101 Ibid, Para 6. 
102 United Nations Press Release - U.N. Expert Voices Concern for Internally Displaced Persons in 
Georgia, 27  
December 2005, available at http://www.brookings.edu/projects/idp/RSG-Press-
Releases/20051227_georgiapr.aspx. 



 

Internally Displaced Women and Children in International Arena 

155 

 

The fact that the family is recognized in human rights law as the natural and 

fundamental group unit of society, no provisions provide for a right to family 

reunion. In humanitarian law applicable to international conflicts the right to family 

reunion is recognized in various norms,103 only article 4(3)(b) and (e) of the rarely 

applicable Protocol II contain similar provisions. Thus, in the light of the need to 

end involuntary separation of families as quickly as possible, another gap of the 

legal regime can be observed. Again, both the ‘Guiding Principles’ and the ILA 

Draft Declaration cover this problem by stipulating a right to family reunification.104  

 

d) Regional mechanisms for the protection of the rights of Internally 

Displaced Women and Children  

 

IDPs are protected by regional human rights conventions where they exist. 

This protection is particularly relevant for IDPs in Africa, Latin America and 

Europe, where their rights can be enforced in regional human rights courts. 

 

i. The African Charter on Human and Peoples Rights 

 

The mandate of the African Union allows it to address the security situation 

in member states by monitoring and responding to human rights violations and by 

pursuing other activities, including peacekeeping operations. It may enhance the 

protection of civilians, including internally displaced persons, by deploying police 

and military units to provide security in IDP camps and in areas of return. Through 

this presence, the African Union can deter armed groups from committing hostile 

acts against displaced persons and facilitate their movement. The African Union can 

also deploy resources and assist with mine and ordinance disposal in order to 

facilitate the safe return of IDPs. Finally, the African Union has elaborated a binding 

Convention on Assistance and Protection for Internally Displaced Persons in Africa. 

 

The African Charter on Human and Peoples’ Rights was adopted in June 

1981 and entered into force in October 1986.105 The African Charter on Human and 

                                                
103 Fourth Geneva Convention, Article.25-27, 82; article 74, Protocol I. 
104 ‘Guiding Principles’, Principle 17; article. 7, ILA Draft Declaration. 
105 OAU Doc. CAB/LEG/67/3 rev. 5, 21 I.L.M. 58, June 1981, African Charter on Human and 
Peoples’ Rights. 



 

Internally Displaced Women and Children in International Arena 

156 

 

Peoples' Rights 1981 sets out general human rights principles applicable to all 

individuals, including IDPs. The right to adequate food is not specifically 

recognized in the charter, although Article 21 stipulates that ‘all peoples shall freely 

dispose of their wealth and natural resources.’ The additional instruments set out, 

for example, the obligations of the State towards women and children, including 

specifically in situations of armed conflict. 

 

The protocol to the Charter on Human Rights concerning the rights of 

women does however explicitly recognize the right to food security for women.106 In 

1990, the OAU adopted the African Charter on the Rights and Welfare of the 

Child107which stipulates the right to adequate food in Article 14 and 20. In 2009, the 

AU adopted the African Union Convention for the Protection and Assistance of 

Internally Displaced Persons in Arica (Kampala Convention). In this convention the 

States Parties pledge themselves to provide internally displaced persons with 

adequate humanitarian assistance, including food and water.108 The Members of 

armed groups ‘shall be prohibited from denying internally displaced persons the 

right to live in satisfactory conditions of dignity, security, sanitation, food water, 

health and shelter…”.109 

 

The international crisis is the fact that many IDPs face unique vulnerabilities 

as women in conflict and post-conflict situations.110 It is widely acknowledged that, 

in the context of both international and internal conflict, women and children will 

bear the brunt of suffering and violence.111 The breakdown of traditional societal 

norms and the prevalence of female headed households means that women suffer 

disproportionately from abuse, exposure to gender based violence, loss of home and 

possessions, loss of social and cultural ties, and the termination of employment and 

                                                
106 Additional Protocol to the African Charter on Human and Peoples’ Rights and the Rights of 
Women in Africa, 11 July 2003, Article 15. 
107 OAU Doc. CAB/ LEG/ 24.9/49, July 1990, African Charter on the Rights and Welfare of the 
Child. 
108 African Union Convention for the Protection and Assistance of Internally Displaced Persons in 
Africa (Kampala Convention), 22 October 2009, Article 9 (2) (b). 
109 African Union Convention for the Protection and Assistance of Internally Displaced Persons in 
Africa (Kampala Convention), 22 October 2009, Article 7 (5) (c). 
110 J. A. Benjamin, “The Gender Dimensions of Internal Displacement: A Concept Paper and 
Annotated Bibliography”, New York, UNICEF Nov. 2008, Pg. 7. 
111 Ibid Pg. 2. 
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educational opportunities.112 Yet, despite being inordinately affected by 

displacement and its aftermath, ‘the rights of women, including access to basic 

services – food, water, shelter, and health care – are often ignored’.113 

 

With such circumstances in mind, this article will consider the progressive 

steps the Kampala Convention has taken toward recognizing and accommodating 

the unique vulnerabilities of internally displaced women, while also highlighting 

continued limitations. In considering the efficacy of the Kampala Convention and 

the role it can play in the protection of IDPs, it is imperative that veritable advances 

(or regressions) of the Kampala Convention, as they relate to gender, be considered. 

Indeed, an analysis of the implications for gender within the Kampala Convention is 

critical in displacement for three overlapping reasons: 1) gender may be a 

determining factor in the cause of displacement if women and girls are targeted with 

violence that compels their flight; 2) the consequences of displacement are highly 

gendered; and 3) remedies for displacement must operate within a gendered context 

of rights and resources.114 

 

In order to establish a framework for analysis, part 2 presents a gendered 

context for the article and provides guidance on the specific attributes of 

international law that feminist theorists find most significant to improving the rights 

of women. Part 3 considers the existing protections for internally displaced women, 

including the Guiding Principles, as context to the Kampala Convention. Part 4 will 

then analyze how the Kampala Convention addresses the rights of internally 

displaced women. It will suggest that women, while underrepresented in the drafting 

process, stand to benefit from the Kampala Convention’s expanding concepts of 

violence; consideration of economic, social, and cultural rights; and attempts to 

                                                
112 Ibid Pg 13. 
113 Ibid, Pg. 7. 
114 E. Mooney, “Internal Displacement and Gender”, (OHCHR to Humanitarian Principles Work-
shop, Oct. 1998), website-
http://www.reliefweb.int/library/documents/Internal_Displcmt_Gender.htm. visited on 08.05.2014. 
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obligate non-state actors. Finally, part 5 will touch on the necessity of 

comprehensive implementation and enforcement of the Kampala Convention.115 

 

I. A Feminist Critique: The Importance Of Focusing On Internally 

Displaced Women 

 

Within the category of displaced persons, women are arguably the most 

vulnerable, bearing the burden of displacement on both an individual and household 

basis. As UNICEF has reported, ‘displaced women have no voice, their 

circumstances compel them to accept the little assistance offered while being denied 

the opportunity to actively participate in program design, monitoring, or assessment 

on activities that affect their lives’.116 Given these circumstances, this article argues 

that a feminist consideration of existing legal protections, specifically the Kampala 

Convention, can best serve the development of protection standards for internally 

displaced women and ensure their representation as the demographic most 

frequently categorized as IDPs. 

 

The importance of such analyses has only recently gained by recognition of 

the international academic community;117 Since their groundbreaking work in 1991, 

numerous scholars have sought to elucidate the roles and needs of women, the 

hidden assumptions and biases in the ‘neutral’ legal rules that affect women and the 

extent to which international law and international institutions play a supportive or 

suppressive role in considering women’s real world experience.118 This endeavor 

has led to two fundamental acknowledgments that guide this article: 1) the 

importance of valuing individual women’s different experiences and perceptions, 

and 2) the recognition that the differences between males and females, as 

                                                
115 Lauren Groth, “Engendering Protection: an Analysis of the 2009 Kampala Convention and its 

Provisions for Internally Displaced Women”, International Journal of Refugee Law Vol. 23 No. 2, 
Pg. 223. 
116 Supra Note 110, Pg. 7. 
117 A. X. Fellmeth, “Feminism and International Law: Theory, Methodology, and Substantive Re-

form”, Human Rights Quaterly, Vol 22, (2000), Pg. 658- 659. 
118 Ibid, Pg. 665. 
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constructed by society, often result in the privileging of male over female, requiring 

conscious efforts to combat this privilege.119 

 

Within the context of internal displacement, much has been done to research 

and understand the experiences and perceptions of women in both conflict and post-

conflict settings. However, the analysis of the legal rules that frames their 

experiences, and the international instruments and institutions that construct 

gendered notions of violence and protection, has received far less consideration. 

Although this may be, to some extent, a result of the limited actors and agreements 

that contemplate IDP rights, a discussion of their implications for women facing 

displacement is no less important. While issues of implementation and enforcement 

may most greatly affect these women in the immediate future, it is the analysis of 

normative change, as discussed here that can help us to recognize the assumptions of 

gendered privilege that undercut women’s realities, and in turn, assist in long-term 

efforts to combat such privilege on a regional scale. 

 

II. The Existing Protections For Internally Displaced Women 

 

In order to contextualize the achievements of the Kampala Convention, as it 

concerns internally displaced women’s rights, it is also important to acknowledge 

the historical foundations of IDP protection. While the rights of those displaced 

across borders have been recognized for more than half a century in the form of the 

1951 Refugee Convention, 1967 Protocol, and 1969 OAU Convention, the 

consideration of enforceable rights for those displaced within national borders has 

risen to significance only in the last twenty years.120 Until recently, although both 

refugees and IDPs experienced violations of their rights through displacement and 

violence, only refugee rights had acquired a robust enforcement mechanism. While 

increasing rates of internal conflict, and consequently, internal displacement, have 

gradually raised awareness of the plight of IDPs, advocates fighting for their legal 

                                                
119 S. Desai, “Hearing Afghan Women’s Voices: Feminist Theory Re-Conceptualization of Women’s 

Human Rights”, Arzona Journal of International and Comparative Law, Vol 16 (1999) Pg. 805- 811. 
120 C. Phuong, “The International Protection of Internally Displaced Persons”, International Journal 
of Refugee Law Vol 17, No. 4 (2005), Pg. 39-70. 
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protection have faced the challenge of reconciling international rights for those 

within a nation’s borders with issues of national sovereignty and non-interference 

with the domestic matters of the state.121 Indeed, it is important to recognize from 

the outset that the term ‘IDP’ has in and of itself been largely descriptive, and has 

only recently conferred specific legal rights.122 

 

One of the first documents to both consider the rights of IDPs and to 

explicitly address the needs of internally displaced women was the Guiding 

Principles, a product of the UN’s efforts to bring awareness to the plight of IDPs. As 

the Kampala Convention both builds upon and expands the gendered provisions of 

this predecessor, it is helpful to provide a brief overview of its intentions. 

 

ii. The Asian Human Rights Charter 

 

Asia is the only region in the world without a regional treaty on human rights 

broadly adopted by its governments. Several non-governmental initiatives were 

taken to stimulate regional recognition of human rights.123 A large group of NGOs 

and individuals created the Asian Human Rights Charter, a document with the 

intention to ‘deepen the Asian debate on human rights, to present the peoples’ views 

on human rights against those of some Asian leaders who claim that human rights 

are alien to Asia and to promote political, social and legal reforms for ensuring 

human rights in the countries of the region.’ The Charter recognizes the right to 

food in Article7.1, and underlines in Article 14.2 that: ‘arbitrary arrests, detention, 

imprisonment, ill-treatment, torture, cruel and inhuman punishment are common 

occurences in many parts of Asia. Detainees and prisoners are often forced to live in 

unhygienic conditions, are denied adequate food and healthcare and are prevented 

from having communication with, and support from, their families.’ 

 

 

                                                
121 L. T. Lee, “Internally Displaced Persons and Refugees: Toward a Legal Synthesis?”, Journal of 
Refugee Studies, Vol 9, No. 1 (March 1996) Pg. 37. 
122 The first regional instrument to confer IDPs with legal status was the Great Lakes Protocol on the 
Protection and Assistance of Internally Displaced Persons. It entered into force in June 2008. 
123 Website- books.google.co.in/books?isbn=908686239X, visited on 12.05.2014. 
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iii. The Charter of the Organisation of American States 

 

In 1948, the Organisation of American States (OAS) adopted the Charter of 

the Organisation of American States. Article 34 of the Charter states that proper 

nutrition and modernization of rural life and land reforms are basic goals in order to 

support inter alia equality of opportunity, elimination of poverty and equal 

distribution of wealth and income. 

 

In 1969, the American Convention on Human Rights was adopted by the 

OAS, and entered into force on 1978.124 The Convention has a strong focus on civil 

and political rights, and goes no further than obliging States to guarantee a 

progressive development of the economic, social and cultural rights (Article 26). 

The Inter American Court of Human Rights supervises a State complaint procedure, 

while the Commission may receive individual petition or communications of alleged 

human rights violation by a Member State, and supervises a corresponding friendly 

settlement procedure. The Committee furthermore promotes the respect for human 

rights through inter alia make recommendations and prepare reports and studies, and 

‘to request the governments of the Member states to supply it with information on 

the measures adopted by them in matters of human rights.’125  

 

The San Salvador Additional Protocol to the American Convention on 

Human Rights, adopted in 1988, does however stipulate economic, social and 

cultural rights, and recognizes the right to adequate food in Article 12. The protocol 

has a non-discrimination Provision (Article 3), recognizes the right to just, equitable, 

and satisfactory conditions of work (Article7), the right to social security (Article 9), 

and the right to health (Article10). Special protection is underlined for the family 

(Article15), children (Article16), the elderly (Article 17) and persons and persons 

with a handicap (Article 18).  The protocol includes a monitoring procedure that 

involves the obligation of member States to submit periodic reports on the 

implementation of the Protocol, and a very limited procedure for complaints 

                                                
124 The American Convention on Human Rights, 22 November 1969, adopted at the Inter-American 
Specialized Conference on Human Rights. 
125 Ibid, Article 41. 
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regarding trade union rights and the right to education, both supervised by the Inter-

American Commission on Human Rights.126 The Members States have an obligation 

to adopt measures ‘to the extent allowed by their available resouces, and taking into 

account their degree of development, for the purpose of achieving progressively and 

pursuant to their internal legislations, the full observance of the rights recognized in 

this Protocol,127 and to enact domestic legislation if the rights are not already 

guaranteed by domestic law ‘in accordance with their Constitutional processes and 

the Provisions of this Protocol, such legislative or other measures as may be 

necessary for making those rights a reality.128  

 

iv. The European social charter 

 

The European Social Charter was adopted in 1961,129 and revised in 1991.130 

The ESC is the counterpart of the European Convention on Human Rights, is 

strongly based on ILO Legislation, and has therefore a focus on labour-law. The 

Charter contains no provision that specifically recognises the right to food, although 

in Article 8, the right for employed women to have sufficient time to nurse their 

infants is recognised. Nevertheless, some Provisions may contribute to the 

realization of the right to food, such as the right to safe and healthy working 

conditions (Article 3), the right to a fair remuneration sufficient for a decent 

standard of living for themselves and their families (Article 4), the right to 

protection of health (Article 11), the right to social security (Article 12), the right to 

social and medical assistance (Article 13), and the right to benefit from social 

welfare services (Article 14). Also, the rights of children (Article7), women (Article 

8), the family (Article 16), and migrant workers (Article 19) receive additional 

protection in the Charter. The European Committee of Social Rights (ECSR) 

supervises the monitoring of the implementation of the legal obligations of the 

                                                
126 The San Slalvador Additional Protocol to the American Convention on Human Rights, November 
1988, adopted by the General Assembly of the Organization of American States, Article 19. 
127 Ibid, Article 1. 
128 The San Slalvador Additional Protocol to the American Convention on Human Rights, November 
1988, adopted by the General Assembly of the Organization of American States, Article 1. 
129 The European Social Charter, 18 October, 1961, Turin, in: European Treaty Series 35 
130 European Social Charter (revised), 3 May 1996, Strassbourg, in: European Treaty Series 163. 
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Charter through a reporting system131 and, under an additional protocol, through a 

collective complaint procedure.132 

 

J. Critical Analysis Of Rights Protection Situation Of 

Internally Displaced Women Under The United Nations 

Convention On The Elimination Of All Forms Of 

Discrimination Against Women 

 

Displacement arising from armed conflict, persecution and other serious 

human rights violations can intensify this discrimination and inequality. 

Discrimination against women can be the, or a contributing, cause of displacement 

and it can occur at all stages in the displacement cycle – during flight, settlement and 

return. Although all forcibly displaced persons face protection problems, ‘women 

and girls can be exposed to particular protection problems related to their gender, 

their cultural and socio-economic position, and their legal status’. Similarly, many 

persons are at risk of statelessness because of gender based discriminate nationality 

laws and women who are already stateless face various protection problems, not 

least gender-based barriers to the recognition of nationality.133 

 

Much has already been done to advance the rights of displaced and stateless 

women and girls. The United Nations High Commissioner for Refugees (UNHCR) 

has adopted a myriad of policies, guidelines and programmes since the early 1990s, 

which sought recognition for the now accepted fact that displacement affects men 

and women differently and that protection responses and strategies must recognise 

                                                
131 This was originally embedded in part IV of the 1961 Charter, later altered in the Amending 
Protocol of 19.91 reforming the supervisory mechanism, 21 October 1991, Turin, in: European 
Treaty Series 142, and currently referred to in Section IV, Article C of the 1991 Charter. 
132 Additional Protocol to the European Social Charter Providing for a System of Collective 
Complaints, 9 November 1995, Strassbourg, in: European Treaty Series 158. 
133Alice Edwards, “Displacement, Statelessness, and Questions of Gender Equality and the 

Convention on the Elimination of All Forms of Discrimination against Women”, Background paper 
prepared for a joint United Nations High Commissioner for Refugees and the UN Committee on the 
Elimination of Discrimination against Women seminar, to be held at the United Nations in New 
York, 16-17 July 2009 April 2009, Pg. 5. 
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and take account of these differences.134  According to the Organization, ‘The 

protection of refugee women and children is a core activity and an organizational 

priority.’135 Internally displaced (IDP) women have also been incorporated into the 

Organization’s policy documentation and practical programmes.136 The Executive 

Committee of the High Commissioner’s Programme (EXCOM) has likewise 

adopted statements concerning the international protection of refugee and IDP 

women. Some states have likewise attempted to incorporate gender-sensitive 

applications of international standards into national protection mechanisms for 

displaced women,137  and to amend nationality laws that discriminate against 

women. 

 

Protection of human rights is also reinforced in a number of regional human 

rights instruments CEDAW is, in theory, the most applicable treaty for women 

refugees because it condemns all forms of discrimination against women. Though 

CEDAW does not specifically include or exclude refugees or internally displaced 

women,138
 

several of its articles are relevant to refugee women.  

 

`Displaced women, like all women, are entitled to benefit from the rights 

contained in the CEDAW and they should not be discriminated against in any sphere 

of life. Displaced women face many barriers to the equal enjoyment of their human 

rights, but they also face additional obstacles and hardships arising from the fact 

of being either outside their country of origin or away from their homes. 

Discrimination may be compounded, inter alia, because of her legal status (or lack 

of or precarious legal status) in the asylum country (or loss of documentation needed 

                                                
134 UN High Commissioner for Refugees (UNHCR), UNHCR Policy on Refugee Women, 20 August 
1990, Pg. 4, website- http://www.refworld.org/docid/3bf/1338f4.html.  Visited on 13 May 12014. 
135 UN High Commissioner for Refugees (UNHCR), Agenda for Protection, October 2003, Third 
Edition, Pg 85, website- http://www.refworld.org/docid/4714a1bf2.html.  Visited on 13 May 12014. 
136 UN High Commissioner for Refugees (UNHCR), The Protection of Internally displaced Persons 
and the Role of UNHCR, Informal Consultative Meeting with UNHCR Executive Committee 27 
February 2007, website- http://www.refworld.org/docid/45ddc5c04.html.  Visited on 13 May 12014. 
137 Alice Edwards, “Age and Gender Dimensions in International Refugee Law”, in edited book of E. 
Feller, V. Türk and F. Nicholson, “ Refugee Protection in International Law: UNHCR’s Global 

Consultations on International Protection”, Cambridge University Press, 2003,  Pg.46-80, website- 
http://ssrn.com/abstract=1535356, visited on 13.05.2014. 
138 J. Oloka-Onyango, “The Plight of the Larger Half: Human Rights, Gender Violence and the Legal 

Status of Refugee and Internally Displaced Women in Africa”, 24 Denver Journal of International 
Law and Policy, Spring, 1996, Pg. 351. 
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to access local services, including social housing, in internal displacement 

situations), socio-economic position, trauma arising from armed conflict or 

persecution, prior subjection to violent conduct, loss of livelihood and family, or 

cultural, social and linguistic differences between themselves and their displacement 

country and/or community.139 

 

 The Researcher while surveying on the matters of displacement regarding 

women and children found that, the discrimination against women does occur at all 

stage of displacement cycle. The gendered dimensions of displacement may further 

be compounded by discrimination and abuse on other grounds, such as ethnicity, 

religion, and class. Sex discrimination is also evident in refugee status determination 

procedure in many countries of asylum, in which gendered nature of persecution 

may not be recognised or where sex/ gender may not be seen as a legitimate ground 

for asylum.140 

 

Women’s access to asylum procedures and related services may be 

hindered by gender factors. Even if her claim to asylum, for example, relates to 

racially- or politically- motivated persecution, she may still face difficulties 

presenting her case because of gendered barriers to asylum, such as lack of access 

due to assumptions by asylum authorities that her husband is the ‘proper’ claimant, 

culturally or religiously insensitive interviews and interview settings, or lack of child 

care facilities to care for any children.141 

Though there is many way to access the asylum proceedings, but many 

factors prevent women from reaching the asylum destination. These includes 

                                                
139 Rathin Bandyopadhyay and Chandrani Das, “Impact of Internal Displacement on Women and 

Children: A Socio-Legal Introspection”, in edited book of Rathin Bandyopadhyay, Sanjay Kumar 
Singh, Rajendra Dhar Dubey and Sangeeta Mandal, “Women Rights Human Rights”, R. Cambray & 
Co. Private Ltd., Kolkata, 1st Edition, 2010, Pg. 35. 
140 CEDAW Concluding comment on Lebanon, 41th Session, Annual Report 2008, UN Doc. A/63/38 
(2008): ‘It also recommends that the State party full integrate a gender-sensitive approach throughout 
the process of granting asylum/refugee status …’ paras. 200-201. 
141 By analogy the CERD’s General Recommendation No. XXV: Gender-Related Dimensions of 
Racial Discrimination (2000), UN Doc. HRI/GEN/1/Rev.7, in which the CERD notes that ‘Women  
may also be further hindered by a lack of access to remedies and complaint mechanisms for racial 
discrimination because of gender related impediments, such as gender bias in the legal system and 
discrimination against women in private spheres of life.’. 
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restriction from freedom of movement of women in her country of origin,142 lack of 

necessary documentation, including passports, legal requirements for permission 

from husbands to travel,143 or cultural factors that put women travelling alone or 

without male family members at risk of violence. Women and girls may also be 

forced into providing sexual services in exchange for safe passage for themselves or 

their families, or to obtain necessary documentation or other assistance.144 Many of 

these same restrictions may also be imposed upon IDP women. 

 

Women also often suffer discrimination and related human rights abuses 

throughout their settlement and return. Displacement, whether internal145 or 

international, weakens existing community and family protection mechanisms, 

which exposes refugee and IDP women and girls to sexual and gender-based 

violence.146 Increased militarization and the presence of both civilians and 

combatants in camps heighten insecurity for all refugees and IDPs, but women and 

girls may be exposed to particular forms of insecurity. Poorly lit camps, or those that 

lack adequate security, place women and girls at heightened risk of attack by men 

inside and outside of the camps.147 

 

Responsibilities of women and girls, dictated by social and cultural norms, 

such as those relating to the collection of water and firewood, can heighten a 

woman’s risk of injury and violence outside camps, including from landmines, 

banditry or sexual attack. Distribution systems that allocate food and non-food items 

                                                
142 CEDAW, Art. 15(4). 
143By analogy, CEDAW, General Recommendation No. 26: Women Migrant Workers, UN Doc. 
CEDAW/C/2009/WP.1/R. 
144 Women, Peace and Security, Study Submitted by the Secretary-General pursuant to Security 
Council Resolution 1325 (2000), Publiction Date 2002, paras. 93-108, website- at 
http://www.un.org/womenwatch/daw/public/eWPS.pdf, visited on 13.05.2014. 
145 J.A. Benjamin and K. Fancy, “The Gender Dimensions of Internal Displacement: Concept Paper 

and Annotated Bibliography”, (Women’s Commission on Refugee Women and Children, Nov. 
1998). 
146 UNHCR and Save the Children UK, “The Experience of Refugee Children in Guinea, Liberia and 

Sierra Leone based on Initial Findings and Recommendations from Assessment Mission 22 October – 

30 November 2001”, Feb. 2002, referred to in Women, Peace and Security, Study Submitted by the 
Secretary-General pursuant to Security Council Resolution 1325 (2000), 2002, website-  
http://www.un.org/womenwatch/daw/public/eWPS.pdf, visited on 14.05.2014, paras. 93-108. 
147 (UN High Commissioner for Refugees) UNHCR, Sexual and Gender-Based Violence against 
Refugees, Returnees and Internally Displaced Persons: Guidelines on Prevention and Response, May 
2003, website- http://www.refworld.org/docid/3edcd0661.html visited on 14.05.2014. 
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to the ‘head of the household’, often interpreted as the male family member, have 

been found to deprive women and their children of food security and exacerbate the 

neglect and malnourishment of women and children.148Measures adopted to reduce 

this risk, such as distributing such items to women, have yet to fully resolve the 

problem of family tensions and family-based violence, which can be exacerbated by 

such measures if they are not implemented in consultation with the community, or 

they may add burdens on women who now have added the responsibility for 

collecting the food and non-food items. That is, it can contribute to women’s 

allocation to family-related activities and prevent their full participation in other 

aspects of community life. Similar efforts to transport firewood to camps to reduce 

the need for women to walk long distances to collect it, which increases their risk of 

attack, have produced some important short-term benefits (reduction in such 

attacks), but they have done little to address the underlying causes of structural 

inequality. Although much has now been done to address the shortcomings in some 

of these programmes,149 the problems remain. 

 

CEDAW specifically calls upon state parties to “condemn discrimination 

against women in all its forms [and] pursue by all appropriate means . . . a policy of 

eliminating discrimination against women.”150
 

CEDAW specifically requires state 

parties to eliminate discrimination against women by individuals and state actors in 

public life151
 

and to ensure that women’s rights are legally protected152
 

and that 

“public authorities and institutions shall act in conformity with this obligation [to 

end discrimination].”153 It is evident that, the host nation has an obligation to ensure 

                                                
148 (UN High Commissioner for Refugees) UNHCR, UNHCR Handbook for the Protection of 
Women and Girls, 1st Edition, January2008, website- http://www.refworld.org/docid/47cfc2962.html. 
visited on 14.05.2014. 
149 Women’s Commission on Refugee Women and Children, UNHCR Policy on Refugee Women 
and Guidelines on Their Protection: An Assessment of Ten Years of Implementation, May 2002, Pt 
4.4.3, website http://www.refworld.org/pdfid/48aa83220.pdf. 
150 Convention on the Elimination of All Forms of Discrimination Against Women, opened for 
signature March 1, 1980, G.A. Res. 34/180, U.N. GAOR, 34th Sess., Supp. No. 46, art. 2, at 194, 
U.N. Doc. A/34/180, 1249 U.N.T.S. 14 [hereinafter CEDAW]. For example, Article 2(f) requires 
state parties “To take all appropriate measures, including legislation, to modify or abolish existing 
law, regulations, customs and practices which constitute discrimination against women.”.  
151 CEDAW, Art. 2(e), G.A. Res. 34/180 at 195.   
152 CEDAW, Art. 2(c), G.A. Res. 34/180 at 195.   
153 Art. 2(d), G.A. Res. 34/180 at 195; Rebecca J. Cook, “State Responsibility for Violations of 
Women’s Human Rights”, Harvard. Human Rights Journal, Vol. 125 No. 7, (1994), Pg. 159.   
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that national and camp rules should not discriminate against women. For example, if 

a camp only gives food cards to the male head of the household, the host 

government would be required under CEDAW to eliminate this policy and issue 

food cards to both men and women. In addition, if refugees publicly beat an old 

woman for witchcraft in a camp, the state should, under CEDAW, investigate and 

prosecute the perpetrators.154 

 

Article 5(a) of the CEDAW requires states to deal with the root causes of 

inequality that lie in patriarchal cultures and religions and to engage with and to 

take steps to eradicate them: 

 

Traditional attitudes by which women are regarded as subordinate to men or 

as having stereotyped roles perpetuate widespread practices involving violence or 

coercion, such as family violence and abuse, forced marriage, dowry deaths, acid 

attacks and female circumcision. Such prejudices and practices may justify gender-

based violence as a form of protection or control of women. The effect of such 

violence on the physical and mental integrity of women is to deprive them the equal 

enjoyment, exercise and knowledge of human rights and fundamental freedoms.155 

 

The obligation contained in the CEDAW is not simply for states parties to 

respond to the consequences of discrimination (e.g. to bring the firewood to 

women), but rather ‘to take all appropriate measures … to modify the social and 

cultural patterns of conduct of men and women …’156  Articles 5(b) and 16(c) 

further recognise the common responsibility of men and women in the upbringing 

and development of their children. Read together Articles 5(a) and 2(f) have been 

interpreted as to establish an immediate obligation, and not an obligation merely to 

take steps with a view to achieving progressively the full realisation of rights, as 

required in the International Covenant on Economic, Social and Cultural Rights 

                                                
154 Malinda M. Schmiechen, “Parallel Lives, Uneven Justice: An Analysis Of Rights, Protection And 

Redress For Refugee And Internally Displaced Women In Camps”, Saint Louis University Public 
Law Review, Vol. 22 No. 473, Pg. 497. 
155 CEDAW, General Recommendation No. 19: Violence against Women, 1992, para. 11. 
156 CEDAW, art. 5(a). 
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(ICESCR).157 The Committee itself has recognised that ‘unequal power relationships 

between women and men in the home and workplace may [also] negatively affect 

women’s nutrition and health.’158 

 

Failure to individually register all refugees, especially adult women, can 

make refugee women ‘non-persons’ and unable to access the assistance and help that 

they need. Articles 3 and 15 of the CEDAW require that women shall be equal 

before the law and shall enjoy equality in all fields. Access to identity 

documentation and legal status must be ensured as a prerequisite to equal access and 

enjoyment of many rights. It can access assistance and services and enjoy basic 

rights, including freedom of movement and family reunification, is often dependent 

on proof of identity.159 

 

 Refugee and IDP women who lack adequate registration and personal 

documentation, including identity cards, marriage certificates, divorce certificates, 

and birth certificates for their children have sometimes been denied freedom of 

movement and access to basic rights.160 In addition, refugee and IDP woman and 

their children are made more vulnerable to being rendered stateless, they have been 

unable to claim or inherit property upon return, to seek support for children 

from estranged husband’s or partners, have been arrested and detained by 

police because they do not have proper documents, and they risk refoulement being 

unable to prove their refugee status.161 In spite of efforts to guarantee registration of 

all refugees – men and women alike – proper care also needs to be taken in carrying 

out the registration process, as women have been intimidated, bullied, and 

subjected to sexual exploitation during registration exercises and procedures.162 

                                                
157 F. Raday, ‘Culture, Religion, and CEDAW’s Article 5(a)’, in H.B. Schöpp Schilling and C. 
Flinterman (eds.), Circle of Empowerment: Twenty-Five Years of the UN Committee on the 
Elimination of Discrimination against Women (New York: Feminist Press, 2007) 68-85, Pg 74. 
158 CEDAW, General Recommendation No. 24: Women and Health (Article 12) (1999), para. 12 (b). 
159 CEDAW, arts. 15(4) (freedom of movement and choice of residence) and 16(f) (the same rights 
with regard to guardianship, wardship, trusteeship and adoption of children). 
160 CRC, arts. 7-8. 
161 UNHCR, Handbook on Registration , Procedure and Standards for Registration, Population Data 
Management and Documentation, (Provisional Release, Sept. 2003), Pg. 12. 
162 Ibid, Pg. 13 
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Displacement is normally portrayed as a setting of risk for women, it can 

also be a site of empowerment, self-reliance, and opportunity. Girls may have to 

access to education for the first time, women may have opportunities for micro-

credit projects that advance their skills not available to them at home, and many 

women take part in camp leadership training and management committees.163 

However in other words, women’s access too many of the rights contained in the 

CEDAW may be enhanced during displacement. Displacement can also provide 

space and opportunity to alter traditional and cultural practices that reinforce the 

inferiority of women due to the influence of rights-based approaches to 

humanitarian assistance and protection. 

 

Women’s reproductive health is also often compromised in displacement, 

in contravention of Article 12 of the CEDAW.164 In this regard, the Committee has 

recognised that societal factors can compound the inequality of women belonging to 

‘vulnerable and disadvantaged groups’, including ‘refugee and internally displaced 

women.’165 In addition, it has stated that ‘States parties should ensure that adequate 

protection and health services, including trauma treatment and counseling, are 

provided for women in especially difficult circumstances, such as those trapped in 

situations of armed conflict and women refugees.’166 At times there is inadequate or 

non-existent provision of sexual and reproductive health services in displacement, 

let alone during an emergency. 

 

The inadequate provision of sanitation materials during menstruation has 

resulted in adolescent girls not attending school and women missing the distribution 

                                                
163 CEDAW, arts. 7 (elections and public office),10 (education), 13(b) (right to bank loans, mortgages 
and other forms of financial credit), 14(2)(a) (participation in the elaboration and implementation of 
development planning at all levels), 14(2)(g) (access to agricultural credit and loans, marketing 
facilities, appropriate technology and equal treatment in land and agrarian reform as well as land 
resettlement schemes). 
164 CEDAW, art. 12 provides: “1. States Parties shall take all appropriate measures to eliminate 
discrimination against women in the field of health care in order to ensure, on a basis of equality of 
men and women, access to health care services, including those related to family planning. 2. 
Notwithstanding the provisions of paragraph I of this article, States Parties shall ensure to women 
appropriate services in connection with pregnancy, confinement and the post-natal period, granting 
free services where necessary, as well as adequate nutrition during pregnancy and lactation.”. 
165 CEDAW, General Recommendation No. 24: Women and Health (Article 12) (1999), para. 6. 
166 CEDAW, General Recommendation No. 24: Women and Health (Article 12) (1999), para. 16. 



 

Internally Displaced Women and Children in International Arena 

171 

 

of assistance.167 Other issues includes, separate latrines for males and females, 

ensuring that latrine doors close properly, and there are appropriate places to dispose 

of feminine hygiene products,168 and latrines must be accessible and well lit at 

night.169 Proper information about family planning, including for women who have 

been raped, availability of care and services during pregnancy and after birth, 

information and protection against HIV/AIDS and other sexually transmitted 

diseases, and zones of safety, respect, privacy and confidentiality, are often missing 

in refugee and IDP settings, and are far from availability during the emergencies.170 

 

The exposure to sexual and gender-based violence (SGBV) is exacerbated 

in times of displacement, it is one of the greatest human rights violations occurring 

in refugee and IDP settings. After the thorough study of 13 refugee hosting 

countries, rape was reported as a problem by all the countries surveyed, and within 

this category, attempted rape, gang rape, and statutory rapes were mentioned 

specifically. Other forms of SGBV included, inter alia, forced and/or early (child) 

marriage; abuse by authorities, including physical abuse; sexual exploitation; sexual 

assault; other inappropriate sexual behaviour, indecent acts and sexual harassment; 

incest; abductions or kidnapping (especially of girls and women); trafficking of 

women and girls; forced prostitution; and disappearances of women and girls.171 

Amongst the most frequently mentioned crimes in refugee camps, and the most 

prevalent forms of SGBV, were the various forms of domestic violence, rape and 

forced or early marriages.172 
. 

Lack of secure livelihood opportunities can force women to have recourse to 

prostitution.173 Women also therefore become at risk of traffickers. Under Article 6 

                                                
167 UNHCR, ‘Report of the High Commissioner’s Five Commitments to Refugee Women’, UN Doc. 
EC/55/SC/CRP/17, 13 June 2005. 
168 Article 5(1)(d)(i) International Convention On The Elimination Of All Forms Of Racial 
Discrimination, 21 Dec. 1965; UN doc A/2106 A (XX), Para 103. 
169 UNHCR, SGBV Guidelines and UNHCR, Handbook on the Protection of Women and Children, 
Pt. 5.3. 
170 Ibid, Pt 5.5.2. 
171 Rosa da Costa, “The Administration of Justice in Refugee Camps: A Study of Practice”, UNHCR, 
Legal and Protection Policy Research Series, UN Doc. PPLA/2006/01, Mar. 2006, website- 
http://www.refworld.org/docid/4417f9a24.html, visited on 14.05.14. 
172 Ibid. 
173 Report of the Special Representative of the Secretary-General on Internally Displaced Persons, 
UN Doc. E/CN.4/2000/83/Add.1, 11 Jan. 2000. 
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of the CEDAW, states parties must take ‘all appropriate measures, including 

legislation, to suppress all forms of traffic in women and exploitation of prostitution 

of women.’ This has been held to include accession to the Protocol to Prevent, 

Suppress and Punish Trafficking in Persons, Especially Women and Children to the 

UN Convention against Organized Crime 2000 and the revision of laws so that they 

are in conformity with it. It has also been held to afford protection under the 1951 

Convention to trafficked women who seek asylum on grounds of gender-related 

persecution.174 The UNHCR’s had approached regarding the trafficking in which it 

has recognised the links between displacement and risk of trafficking, and between 

trafficking and the need for asylum.175 Reduction in assistance or the limited 

availability of international resettlement places can also have a similar impact, 

and can lead to sexual exploitation, bribery, and corruption by government officials, 

humanitarian workers, and other displaced persons in positions of authority.176 

 

Follow-up services and redress mechanisms for victims of violence or 

exploitation are often lacking in refugee and IDP settings. Access to justice, 

guaranteed by Article 15 of the CEDAW, is far from straightforward for any victim 

of SGBV. The Committee has stated that the guarantee of ‘equality before the law’ 

in Article 15 of the CEDAW requires states parties to establish effective complaints 

procedures and remedies, support services for victims and their families, and 

criminal investigation, prosecution and punishment.177 National criminal law 

                                                
174 CEDAW, concluding observations on Finland (40th Session, para. 389): Annual Report 2008, UN 
Doc. A/63/38 (2008); Paraguay (32nd Session, para. 283), Israel (33rd Session, paras. 149-150): 
Annual Report 2005, UN Doc. A/60/38 (2005); Spain (31st Session, para. 33-37) (including urging 
the state party to afford full protection under the 1951 Convention to trafficked women who seek 
asylum on grounds of gender-based persecution in line with the latest developments): Annual Report 
2004, UN Doc. A/59/38 (2004). 
175 UNHCR, Guidelines on International Protection: The Application of Article 1A(2) of the 1951 
Convention and/or 1967 Protocol relating to the Status of Refugees to Victims of Trafficking and 
Persons at Risk of Being Trafficked, UN Doc. HCR/GIP/06/07, 7 Apr. 2006. 
176 By analogy, UNHCR and Save the Children (UK), Note for Implementing and Operational 
Partners, Sexual Violence and Exploitation: The Experience of Refugee Children in Guinea, Liberia 
and Sierra Leone, Feb. 2002. 
177 These are taken from paras. 24(i), (k) and (r)(ii) of the CEDAW, General Recommendation No. 
19: Violence against Women (1992), although it notes that the Committee has now moved on from 
requiring only ‘civil remedies in domestic violence cases’, which is provided for in this 
Recommendation, to criminal sanction: e.g., Concluding observations on Tanzania (41st Session, 
para. 144-145) (concern about women’s inadequate protection from and redress for all forms of 
violence in communities of refugees and the apparent impunity of the perpetrators of such violence), 
Nigeria (41st Session, paras. 340-341) (requests state party to ensure the protection of internally 
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systems may, for example, legalise marital rape, provide exemptions from 

prosecution for rapists who agree to marry the victim, support a compensation 

culture rather than justice system, under sharia systems women alleging rape are at 

risk of prosecution for adultery should they be unsuccessful and could face death, or 

operate prejudiced judicial systems that do not prioritise crimes against women or in 

which low levels of rape convictions are the norm leading to a sense of impunity. 

There may be few safeguards for victims, such as anonymity, access to legal advice, 

or safeguards against community, social or family ostracism as a result of making a 

complaint.178 

 

Looking to the above issues the researcher had made some comment in 

culture of sex discrimination and unequal treatment of women. As a discrimination-

based treaty, the CEDAW can serve to reinforce the legal basis for many of the 

arguments made for involving women in all aspects of the displacement cycle, for 

improving the treatment of women and girls in these settings, and for eradicating 

some of the causes of discrimination and displacement. The loss of property and 

livelihood and the fact of displacement raise many serious human rights issues for 

women and children. Gender relations and inequality impact and compound the 

experiences of displaced women and girls in these settings. 

 

K.  The World Bank Scenario Upon The Internally 

Displaced Women And Children 

 

Between the 1980s and until end of 2009, the World Bank has taken to 

address issues of displaced people as part of vulnerable groups, and Bank policies 

have made more explicit to provide a clear mandate for addressing the development 

challenges of displacement. It has taken a prolonge operation for funding the 

displaced people from the trust funds and IDA operations. IDA/IBRD operations 

constitute 47% of the activities, followed by Trust fund operations (42%), and 

                                                                                                                                    
displaced women from violence and their access to immediate means of redress): Annual Report 
2008, UN Doc. A/63/38 
(2008). 
178 Special Rapporteur on Violence against Women, Its Causes and Consequences, Cultural Practices 
in the Family that are Violent Towards Women, UN Doc. E/CN.4/2002/83, 31 Jan. 2002; 
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analytical work (11%). Of the 94 activities, 42 (45%) are active, while 52(55%) are 

closed.179 

 

The bulk (68%) of the 84 Bank supported operations entail support for return 

to communities of origin for either refuges or IDPs. Durable solutions for IDPs in 

either their original communities or in another location within their country has been 

supported by 20% of the operations, while 7% have supported refugees in finding 

durable solutions in exile. Together these activities that support durable solutions 

constitute 91% of the operations. The remaining 9% of the operations either address 

development needs for IDPs or refugees in protracted displacement situations.180    

 

Bank engagement in addressing displacement has been generally modest and 

declined slightly, although global displacement figures have remained high with 

most displaced in protracted situations. Operations on forced displacement have 

been addressing most of the critical development challenges such as post-conflict 

reconstruction, restoration of livelihoods, community driven development (CDD), 

delivery of services, as well as reconciliation and peace, women and youth. The 

wide span of development themes supported in activities addressing displacement 

indicates richness in approaches and global experiences. However, little has been 

done so far in terms of evaluating operations addressing displaced people and 

drawing out the lessons that could inform future interventions.181 

 

The World Bank operates in Europe and Central Asia Region are the targeted 

support for IDPs in Azerbaijan, support for self reliance opportunities for IDPs in 

Georgia, for IDP income generation and improved access to services in Croatia, and 

for education in area in Albania hosting refugees from Kosovo. In the East Asia and 

Pacific Region, activities supporting IDPs are implemented in Mindanao in the 

                                                
179 Forced Displacement- Overview of the World Bank Portfolio, July 2009, by the Conflict, Crime 
and Violence team in the Social Development Department, Pg. 2. 
180 Asger Christensen and Niels Harild , “Forced Displacement – The Development Challenge”, 

Conflict, Crime & Violence Issue Note, Social Development Department, The World Bank Group, 
December 2009, Pg. 20. 
181Websitehttp://web.worldbank.org/WBSITE/EXTERNAL/TOPICS/EXTSOCIALDEVELOPMEN
T/0,,contentMDK:22463823~pagePK:148956~piPK:216618~theSitePK:244363,00.html, visited on 
15.05.2014. 
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Phillipines, Aceh in Indonasia, and Timor Leste. In the South Asia Region, the 

engagement has comprised support to IDPS in Sri Lanka, different forms of support 

for Afghan refugees in Pakistan from the eighties onwards, and more recently 

rehabilitation assistance in Afghanistan to returning refugees and IDPs as part of an 

IDA supported CDD project. In the Africa Region are examples include community 

based reintegration of IDPs and refugees in Cote d’Ivoire and in rural areas in 

Barundi, as well as the IDA funded Community Reintegration and Recovery Fund in 

Sierra Leone and a social fund operation in Angola. In the Middle East and North 

Africa Region, activities have been initiated to support displaced Iraqis in Jordan, 

Lebanon, and Syria, and Palestinian refugees displaced by fighting in Lebanon. In 

Latin America an operation to protect the land rights of IDPs is being implemented 

in Colombia. 

 

Strategic Principles: The implications for Bank involvement is that the 

approach to deal with forced displacement as a development issue should based on 

the following principles:182 

 

a. Comparative advantage: the Bank’s involvement in addressing forced 

displacement should draw on its comparative advantage involving analytical 

work, sector development expertise, and convening ability to complement 

the work of other actors (UN, bilateral, NGO, governments) in supporting 

the transition between humanitarian aid and the development assistance 

required to promote sustainable solutions for displaced people. 

b. Early engagement and partnership: the Bank should engage with 

governments and international actors from the start of a crisis generating 

displacement, so that it can be in a position to support effectively the early 

recovery strategies and activities in coherence with the activities of partners 

and the concerned government. Such involvement will help ensure that the 

frequent gaps between humanitarian aid and development assistance with 

                                                
182 Asger Christensen and Niels Harild , “Forced Displacement – The Development Challenge”, 
Conflict, Crime & Violence Issue Note, Social Development Department, The World Bank Group, 
December 2009, Pg. 21. 
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regard to both planning and funding do not contribute to create protracted 

displacement situations. 

c. Continuity and flexibility in engagement: while early involvement by the 

Bank is critical, development activities to promote lasting and sustainable 

solutions for those displaced also require continuity in the engagement, as 

well as sufficient flexibility to enable adjustment to rapidly evolving 

circumstances. 

d. Field based engagement: the Bank’s engagement should as much as possible 

be field based, and take into consideration the country context including the 

needs of those displaced, the opportunities and constraints for addressing 

displacement defined by the political economy conditions of the country (or 

region) and by champions in the government, as well as activities of partner 

agencies (e.g. within the cluster approach where UNDP leads the early 

recovery cluster). Interventions should be broad based and not only focus on 

the displaced, but should also support communities in the geographical areas 

of displacement and return. Interventions could comprise either new 

operations, or existing sector operations adapted to ensure inclusion of 

displaced people among the beneficiaries. 

e. The Bank should apply a displacement angle/ filter to ensure that 

displacement is addressed in analytical (e.g. Poverty Assessments) and 

operational work, and where relevant also in country Assistance Strategies 

(CAS) and Interim Strategy Notes (ISN). 

 

Displacement can end in different ways. IDPs may return to the place they 

fled from, settle in the place they fled to, or move to a third location within the 

country. Refugees may return to their place of origin; return to another part of their 

country of origin, settle in the host country, or resettle in a third country. For both 

IDPs and refugees, the return to their area or country of origin, or settlement 

elsewhere does not necessarily mean that they find durable solutions to the situation 

of displacement. The critical barriers to durable solutions for the displaced, which 

also constitute the key development challenges are: 
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• Rights to land, property, and houses that belonged to the displaced have in 

many IDP and refugee situations been taken over by others, 

 

• Livelihoods are in a critical condition. The returnees areas are characterized 

by the legacy of past conflict or low level violence often have limited 

economic growth and few employment opportunities, and areas of 

displacement are frequently characterized by poverty. It is finally be difficult 

to reestablish, 

 

• Delivery of services such as health care, education, infrastructure (drinking 

water, sanitation, roads, etc), and housing assistance are essential for durable 

solutions both upon return and in places of displacement , 

 

• Accountable and responsive governance and rule of law are often weak 

particularly at the local level. Government capacity is limited with its 

legitimacy damaged and social capital at the community level impaired. 

 

Bank Contribution: within its expertise and mandate, the Bank would bring to the 

table:  

 

• Country specific knowledge and analytical work facilitate government, 

partner and Bank planning. 

• Different sector expertise in area such as education, skills development, 

inclusive areas development, community driven development (CDD) 

approaches, land management, private sector development, agricultural 

development, and government capacity building should contribute to develop 

the mechanisms which are required for sustainable solutions during and 

beyond humanitarian assistance.  

• Financial resources in the form of grants from Trust Funds for urgent needs 

and pilot operations, or grants and loans for larger operations from IDA or 

IBRD resources, including Bank mobilized resources from other donors that 
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contribute to bridge the partnership between client countries, donors, the UN 

and NGOs. 

• Several support for infrastructure (e.g. port or road facilities) that are critical 

for either humanitarian access or longer term development activities to assist 

the displaced. 

• Experience gathered by coordinating and administered for several multi 

donor trust funds. 

• Convening of government and development actors to develop shared 

approaches to address specific situations.  

 

Alignment with Bank Policies and Priorities: more focused and consistent 

engagement in addressing the development dimensions of forced displacement to 

support durable solutions for displaced people is fully aligned with Bank policies 

and priorities. 

 

The Operational Policy 2.30 of 2001 on Development Cooperation and 

Conflict for support to countries vulnerable to conflict, countries in transition from 

conflict. 

• In countries determined to be vulnerable to conflict, the objective is to 

promote economic growth and poverty reduction through development 

assistance that minimizes potential causes of conflict, 

• The objectives in countries in conflict are continued efforts at poverty 

reduction and maintenance of socioeconomic assets (which conceivably 

should include the human capital represented by IDPs and refugees), impact 

analysis, and preparation for resumption of Bank assistance. 

• For countries in transition from conflict, the priorities to support the overall 

policy objective of economic and social recovery can include reintegration of 

refugees and other war affected populations (e.g. IDPs) into the economy.183 

 

A new Operational Policy 8.00 on Rapid Response to Crises and 

Emergencies came into effect in March 2007. By its guiding principles, Bank 

                                                
183 2005 World Summit Outcome, U.N. Doc. A/60/L.1, para. 132, and reaffirmed in several UN 
General Assembly resolutions. 
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support for relief to recovery transitions should be based on its core development 

and economic competencies, and such support should be provided in close 

coordination involving establishment of appropriate partnership arrangements with 

other development partners, including the United Nations. One of the objectives of 

the policy is to establish and/or preserve human, institutional, and/or social capital 

including economic reintegration of vulnerable people, who include refugees and 

IDPs. 

 

In October 2007, the Bank’s President identified fragile states as one of the 

six global challenges confronting the Bank.54 In a speech on Fragile States: 

Securing Development in Geneva in September 2008, the President further singled 

out displacement (of refugees) as both resulting from and contributing to the 

fragility of such states. He listed ten priorities to be considered in meeting the 

challenge posed by fragile states, and eight of these – other than provision of 

security and macro‐economic stability – are embedded in the approach outlined 

above for Bank engagement in addressing the development dimensions of forced 

displacement.184 

 

L. Rights Protection Scenario For Internally Displaced 

Children Under The United Nations Convention On 

The Rights Of The Child: An Analysis 

 

Internally displaced persons, or “IDPs”, are people who have been forced to 

flee or to leave their homes or places of habitual residences and who, unlike 

refugees, remain within their own country.185 Around the world today, across more 

than 50 countries, there are an estimated 27.1 million internally displaced persons as 

                                                
184 The other eight priorities are (i) build the legitimacy of the state, (ii) build rule of law and legal 
order, (iii) bolster local and national. ownership, (iv) pay attention to the political economy, (v) 
crowd in the private sector, (vi) coordinate across institutions and actors, (vii) consider the regional 
context, and (viii) recognize the long‐term commitment. 
185 Guiding Principles on Internal Displacement. Report of the Representative of the 

Secretary�General on Internally Displaced Persons, UN Commission on Human Rights, 

E/CN.4/1998/53/Add.2. 
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a result of armed conflict. At least half of these internally displaced persons that is, 

at least 13.5 million, and likely more, are children.186 

 

Displacement is an especially destabilizing and traumatic experience for 

children as it uproots and exposes them to risks at a time in their lives when they 

most need protection and stability. Perhaps most troubling, the difficult conditions 

that internally displaced persons endure typically persist for years, even decades, 

without a solution. Worldwide, the average duration of displacement today is nearly 

20 years. Many children grow up experiencing life as internally displaced persons.  

 

People who are partly to conflict have obligations under international 

humanitarian law to protect civilians in times of war. The International Committee 

of the Red Cross (ICRC) rightly emphasizes that if only these obligations and 

human rights were respected, most people who today are displaced by violence 

would have been able to remain safely at home.187 In reality, as the Internal 

Displacement Monitoring Centre (IDMC) points out,” displacement will continue to 

disrupt and destroy people’s lives unless there is continuing engagement to 

encourage all parties to conflicts to uphold these obligations”.188 

 

a) The Legal foundation: an overview 

 

Children presented in armed conflict specially the internally displaced, or are 

at risk of becoming displaced, have rights just like all other children. The rights 

which are expressly guaranteed and firmly entrenched in an extensive body of 

international law, in particular international human rights law and international 

humanitarian law.  

 

Human rights are that freedom which guarantees every human being to 

enjoy. International human rights law, consists of both treaty law and customary 

law, affirms these rights and obliges States to respect, protect, and fulfil the human 
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187 International Committee of the Red Cross (ICRC), Internal Displacement in Armed Conflict: 
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rights of all persons without discrimination of any kind, including on the bases of 

age, gender, ethnic origin, religion, birth or other status. 

 

The UDHR although not a binding legal instrument in and of itself but, many 

of its principles constituted customary law and/ or have been incorporated into treaty 

law which is binded by  two Covenants: the International Covenant on Civil and 

Political Rights (ICCPR) and the International Covenant on Economic Social and 

Cultural Rights (ICESCR), both of 1966. 

 

Several additional international human rights instruments reinforce and 

elaborate the protection of human rights relating either to: (a) particular issues, such 

as torture or racial discrimination; or (b) specific groups of persons who may face 

particular obstacles to the full and equal enjoyment of their rights, including women, 

persons with disabilities, and children.189 

 

The rights of children are most comprehensively articulated in the 

Convention on the Rights of the Child (CRC) of 1989. Significantly, the CRC is the 

most widely ratified international human rights instrument in the world; all but two 

States—Somalia and the United States—are signatories. Many of the provisions of 

the CRC also form part of customary law, meaning they apply irrespective of 

whether a particular State has ratified the CRC. Moreover, the CRC does not allow  

any derogation in times of emergency: the full range of rights it articulates apply in 

all circumstances. In situations of armed conflict, the CRC’s Optional Protocol on 

the Involvement of Children in Armed Conflict of 2000 is particularly relevant.190 

 

In situations of armed conflict, international humanitarian law (IHL) comes 

into effect (and applies along with the international law applicable in armed conflict 

in general, including most provisions of international human rights law). IHL 

applies in all situations of armed conflict, whether international or non-international, 
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and it applies equally to all parties to a conflict. The core instruments of IHL are the 

four Geneva Conventions of 1949 and their two Additional Protocols of 1977.191 

IHL, in particular its core principle of distinction— demanding that parties to a 

conflict must distinguish between combatants and civilians at all times—provides 

critically important protection for civilians, including special protection for children. 

Especially important in this regard are: 

 

• Fourth Geneva Convention relative to the Protection of Civilian Persons in 

Time of War (GC IV); 

• Article 3 common to all four Geneva Conventions, which affirms that in 

non-international armed conflicts persons not taking part in hostilities must 

“in all circumstances be treated humanely without adverse distinction”, 

specifically prohibits acts including: “violence to life and person, in 

particular murder of all kinds, mutilation, cruel treatment and torture” and 

“outrages upon personal dignity, in particular humiliating and degrading 

treatment” and provides that “the wounded and sick shall be cared for”;192 

• Additional Protocol relating to the Protection of Victims of International 

Armed Conflict (GC AP I); and 

• Additional Protocol relating to the Protection of Victims of Non-

International Armed Conflict (GC AP II). 

 

International humanitarian law (and international law applicable to armed 

conflict in general) grants children special protection, in addition to the general 

protection granted to civilians through a number of specific provisions setting out, 

for instance: special measures for the welfare of children, for the protection of 

expectant mothers, measures for family reunification, guarantees of education, and 

the prohibition of attacks against civilian objects, including schools.193 

 

                                                
191 The Geneva Conventions of 1949 and their Additional Protocols, website- http:// www.icrc.org, 
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However neither the international human rights law nor international 

humanitarian law contain any explicit mention of “internally displaced persons”, 

much less “internally displaced children”, the rights and guarantees that they 

articulate offer extensive protection for internally displaced children and provide a 

solid legal foundation upon which to advocate for their rights. 

 

Reaffirming the main rights and guarantees provided for in international law, 

regional legal instruments and recommendations often also elaborate upon them, 

including with express reference to internally displaced children. Most notably, the 

African Union Convention for the Protection and Assistance of Internally Displaced 

Persons in Africa (Kampala Convention), adopted in October 2009, reaffirms the 

commitment of States to implement international human rights law and international 

humanitarian law, and includes specific provisions reaffirming the right of internally 

displaced persons to personal documentation, to education, for children to be 

protected against recruitment and any other   participation in hostilities and against 

kidnapping, abduction, sexual slavery and trafficking, and for protection that 

addresses the special needs of separated and unaccompanied minors as well as of 

mothers with young children.194 The African Charter on the Rights and Welfare of 

the Child195 of 1990 emphasizes the responsibility of States to ensure that internally 

displaced children “receive appropriate protection and humanitarian assistance” and 

pays special attention to the importance of reuniting families separated by 

displacement (Articles 23 and 25). The Council of Europe has adopted a number of 

recommendations concerning internal displacement, including as regards the right of 

internally displaced children to education.196 

 

National legislation is important for reaffirming international and regional 

standards within the domestic context. A growing number of countries have adopted 
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196 Council of Europe, Committee of Ministers, “Internal displacement in Europe - Parliamentary 
Assembly Recommendation 1631 (2003)”, CM/AS(2004)Rec1631 final 5 July 2004, website- 
https://wcd.coe.int/ViewDoc.jsp?id= 758899&S visited on 16.05.2014. 



 

Internally Displaced Women and Children in International Arena 

184 

 

or revised national legislation in order to better promote and protect the rights of 

internally displaced persons.197 Typically, these national laws and policies relating to 

internal displacement include specific provisions reaffirming the rights and 

guarantees of internally displaced children. 

 

b) The Guiding Principles on Child Displacement 

 

Useful guidance in support of efforts to realize the rights and guarantees of 

internally displaced persons is found in the Guiding Principles on Internal 

Displacement (GPIDP) of 1998. Developed by the Representative of the United 

Nations Secretary-General on Internally Displaced Persons at the request of the UN 

General Assembly and UN Commission on Human Rights, the Guiding Principles 

spell out the rights of internally displaced persons and the responsibilities of States 

and other actors towards them. 

 

Though it is not a binding document, like a treaty, the Guiding Principles are 

based on and reflect existing standards of international law (international human 

rights law and international humanitarian law as well as international refugee law by 

analogy),  which are binding.198 The Guiding Principles bring together in one 

document of 30 Principles the relevant norms of international law, which otherwise 

were dispersed across a range of instruments, and clarify how these norms should be 

applied in the specific context of internal displacement. 

 

The authoritative nature of the Guiding Principles is reinforced by their 

broad international acceptance; they have been recognized by all heads of State, at 

the 2005 World Summit, as “an important international framework for the protection 

of internally displaced persons”, as well as a “tool” and “standard” to guide 
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governments, international organizations and all other relevant actors in situations of 

internal displacement.199 

 

The Guiding Principles cover all phases of displacement: protection from 

arbitrary displacement; protection and assistance during displacement; and while 

finding a durable solution, whether return, local integration or resettlement, and 

reintegration. They address a wide range of particular concerns that typically arise in 

situations of internal displacement, covering rights relating to: 

 

• Physical security and integrity (e.g. right to life and to protection from 

torture and rape); 

• Basic necessities of life (food, potable water, shelter, health and sanitation); 

• Other economic, social and cultural protection concerns (e.g. access to 

education);and 

• Other civil and political protection issues (e.g. right to personal 

documentation and to participate in community affairs). 

 

Special attention is paid in the Guiding Principles to the situation of 

internally displaced children. As a general principle, internally displaced children, 

especially unaccompanied minors as well as expectant mothers and mothers with 

young children are “entitled to protection and assistance required by their condition 

and to treatment which takes into account of their special needs” (Principle 4.2). 

More specifically, the Principles also affirm: 

 

• The right of families to remain together and to be rapidly reunified 

(Principles 7 and 17); 

• Protection of children from sale into marriage, exploitation and forced labour 

(Principle 11); 

• Protection of children from recruitment or from taking part in hostilities 

(Principle 12); 

                                                
199 UN General Assembly, 2005 World Summit Outcome resolution adopted by Heads of State, UN 
doc. A/RES/60/1, 15 September 2005, para. 132.  



 

Internally Displaced Women and Children in International Arena 

186 

 

• The right to documentation in their own names, including birth certificates 

(Principle 22); 

• The right to education, including the equal participation of girls (Principle 

23). 

 

Around the world, the Guiding Principles, which have been translated into 

over 40 languages, are being widely disseminated and used, including by and among 

internally displaced children, to promote and protect the rights of internally 

displaced persons. For example: in Indonesia, a comic book version of the Guiding 

Principles was published and widely circulated in conflict affected areas, especially 

targeted to children and adults with low literacy; in Colombia, launched a public 

awareness campaign based on the Guiding Principles that focused on the rights of 

internally displaced children; in Burundi and Liberia, performance troupes 

communicated key messages of the Guiding Principles to IDP and host communities 

through drama, dance and song; and in Georgia, a local NGO supported internally 

displaced children to produce drawings and paintings depicting key messages the 

Guiding Principles, for instance about property rights, which were made into posters 

as part of a country-wide advocacy campaign.200 

 

M.  Efficacy Of World Food Programme For IDPs With 

Special Reference To Displaced Women And Children 

 

Refugees or the IDPs often live in difficult conditions for long periods of 

time, and rely heavily on an uninterrupted supply of international food assistance in 

camps where they are often confined for lengthy durations. The United Nations 

High Commissioner for Refugees (UNHCR) plays the lead role in helping to ensure 

the protection and assistance needs of refugees living in camps are met, the World 

Food Programme (WFP) plays a crucial role in meeting their food assistance needs. 

Given the needs of other WFP operations, donors often overlook the IDPs programs. 

So, as a result, in many operations, rations for refugees and IDPs are often below 
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minimum standards. UNHCR and WFP have thus joined efforts to raise awareness 

on programming gaps affecting refugees and the IDPs, and to address acute 

malnutrition in humanitarian contexts. 

 

According to the UNHCR “households are considered to be food secure 

when they have year-round access to the amount and variety of safe foods that their 

members need to lead active and healthy lives”201. The food security refers the 

ability of a household to secure the needs through their own production, purchases, 

barter or other means. Addressing the food security needs of refugee women occurs 

within the context of relief, aid and development. UNCHR and WFP provided food 

aid to the refugees and IDPs, the majority of which were women and their 

dependents.  

 

The Refugees and IDPs live in a variety of settings. They usually may be 

found in rural or urban settings, who settle in lose groups or live in defined refugee 

camps. There are some camps which are open and the refugees are permitted to 

come and go while others are closed. The majority of camp-based populations are in 

protracted situations in Africa. Refugees who live in a situation of partial or 

complete dependence over decades are often unable to meet their own food needs 

due to lack of land, skills, training, or key inputs. Women frequently experience 

gender based violence during the transitory phases and may be responsible for the 

welfare of their children without the support of a male family member, a significant 

loss in many cultures. Women and children often usually comprise the majority of 

food aid beneficiaries (FAB). 

 

One of the important documentation which is needed for women is that, 

women should receive their own identity and ration cards ensuring that they are not 

dependent on men for either status as a refugee/IDP or to secure food rations. Rates 

of familial abandonment by men rises in displaced settings and men have often been 

killed in conflict or are away fighting. The IDP women are acting as heads of 
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household and issuing individual identification and ration cards acknowledges this 

condition and lowers rates of abuse related to obtaining food.  

 

It is pertinent to mention by the researcher that any programme for the 

displaced people will succeed According unless it is designed to involve women in 

decision making at all levels. Certain practices or programs are usually preferred for 

refugee and IDP women, their participation is vital for creating a programme that 

best meets their needs.  

 

Women IDPs living in the camps are from varied in culture which they had 

little opportunity to contribute as leaders within society. When the camps were first 

established it was found that, there were no women section leaders. However, 

women’s participation was valued and encouraged and by the time the refugees 

returned, women held many positions of leadership, up to the highest levels. This 

allowed women a significant role in camp design, including the distribution of food 

aid. In one camp, meals for everyone were prepared in communal kitchens and 

women took turns preparing and serving the food. These camps provided women 

with the time for community organization and leadership development. When they 

left the camps, the women went on to play a significant role in reclaiming their 

human rights and in repopulation movements.  

 

Two primary areas of education important to refugee and displaced women 

are general nutrition and breastfeeding. Learning about general nutritional guidelines 

provides women with the tools needed to make informed decisions about ration 

usage, including barter for fresh vegetables or animal source products as rations 

often contain more grain or cereal than is needed. The 2007 UNHCR/WFP Joint 

Assessment Report noted that for Cameroun, in addition to generalized education 

available to all, gender-specific programming for women is also needed (17) 

Cooking demonstrations are helpful.202  
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If women are not infected with HIV/AIDS breastfeeding is the healthiest 

option for their babies, however many communities (especially in Africa) bottle-

feed instead. Educating women about the health benefits associated with 

breastfeeding and providing breastfeeding instruction should be prioritized. In cases 

of extreme malnourishment mothers’ breast milk may have dried up. In these cases, 

special breastfeeding centers can be established in which breastfeeding coaches help 

women re-lactate.203 

 

Thus the researcher may comment from the above contention that, however 

the recent decades have seen a great shift toward acknowledging the unique needs of 

refugee and displaced women. Involving women in planning and distribution is key, 

though registration, communication, utilization and education are also important 

areas of consideration. Several best practices have been identified within specific 

programs as well. Appropriately including women in food for work programs may 

be one of the most significant programmatic shifts for many women. Focusing on 

the needs of women helps aid providers to better meet the needs of the population in 

general. 

 

N. Incorporating The Guiding Principles For Internally Displaced 

Persons 

 

The international community is confronted with the monumental task of 

ensuring protection for persons forcibly uprooted from their homes by violent 

conflicts, gross violations of human rights and other traumatic events, but who 

remain within the borders of their own countries. Normally they always suffer from 

severe deprivation, hardship and discrimination. It is to meet this challenge that the 

Guiding Principles on Internal Displacement were developed.  

 

The Principles identify the rights and guarantees relevant to the protection of 

the internally displaced in all phases of displacement. They provide protection 

against arbitrary displacement, offer a basis for protection and assistance during 
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displacement, and set forth guarantees for safe return, resettlement and reintegration. 

Though they do not constitute a binding instrument, these Principles reflect and are 

consistent with international human rights and humanitarian law and analogous 

refugee law. 

 

By the 1990s, the number of persons internally displaced by conflict rose to 

20 to 25 million, almost twice the number of refugees.204 As concern mounted over 

the gravity of the situation, international humanitarian organizations began to ask 

how to define IDPs, what rights they had and what responsibilities governments and 

the United Nations had toward them. The UN began to explore institutional 

capacities to protect and assist IDPs, while a 1992 Analytical Report of the 

Secretary-General found “no clear statement” of IDP rights in international law and 

recommended that the Commission on Human Rights develop “one comprehensive, 

universally applicable body of principles” from existing standards to assure effective 

human rights protection.205 The report also called for the designation of a focal point 

on internal displacement within the UN human rights system.206  

 

The appointment in 1992 by the Secretary-General of a Representative on 

Internally Displaced Persons, at the Commission’s request, reflected not only 

concerns about the growing number of IDPs and their desperate material and 

protection needs, but also the legal and institutional gaps that had become evident in 

the international system. Francis M. Deng, the first Representative of the Secretary-

General (RSG), was therefore asked by the Commission to look into the 

applicability of human rights and humanitarian law, as well as analogous refugee 

law, to IDPs. Under his guidance, a team of lawyers developed a compilation of 

existing norms, which found significant gaps and grey areas in the law despite its 

broad coverage.207 The Representative had recommended a restatement of the law 
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for the better protection of IDPs, and the Commission and General Assembly 

expressed their view on support for the development of a normative framework.  

 

The Representative of the Secretary- General on Internally Displaced 

Persons, Mr. Francis Deng, the Guiding Principles on Internal Displacement have 

been prepared. This document reflects an attempt to address the human rights needs 

of internally displaced persons by codifying a set of human right guarantees. The 

document had restated relevant principles from a comprehensive range of 

international human rights and humanitarian law instruments clarify the grey areas 

and address the gaps. These principles address all phases of displacement and are 

organised into 5 main sections:208 

• General principles, 

• Principles relating to protection from arbitrary displacement,  

• Principles relating to protection during displacement, 

• Principles relating to humanitarian assistance, and  

• Principles relating to return or resettlement and integration. 

 

The wide usage and success of the Principles have led human rights experts 

to study them as a model for developing new standards in other areas.209 Generally, 

what have attracted expert attention are both the innovative non-governmental 

process by which they were developed, as well as the exercise of restating existing 

law so as to address grey areas and gaps and make the law more specific to the 

needs of a particular group. 

 

a) Initiating new standards on internally displaced persons 

 

The Guiding Principles are an important document and contribution to the 

successful development and outcome on internal Displacement some of its features 

deserve special comment. 
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i. Establishing need and widely publicizing the issue  

 

The non-governmental organizations (NGOs) and research institutions 

pioneering the subject of internal displacement recognized that prior to initiating 

new standards, it was first important to “put the issue on the map.” Beginning in the 

mid-1980s, they developed statistics about the upsurge in numbers of persons in 

“refugee-like situations” in their own countries, called attention to their desperate 

conditions, and sought to close the gap in the international system when it came to 

IDPs.210  

 

International humanitarian staff also began to call attention to the problem, 

finding themselves increasingly confronted with IDPs in the field and not having “a 

piece of paper” to turn to that set forth IDP rights and the obligations of 

governments and international organizations toward these populations211 The UN 

High Commissioner for Refugees, Sadako Ogata, called for “clearer standards” for 

internally displaced populations, especially with regard to the right to remain, the 

right to return and the right to humanitarian assistance and protection.212 Agencies 

like the World Food Program (1994) pointed to the importance of addressing their 

special needs, which the Secretary-General’s Analytical Report considered different 

from those of the general population and thus requiring international attention.213   

 

ii. Appointment of the expert by the UN for leading the IDPs 

 

The 1992 appointment by the Secretary-General of a Representative on IDPs 

was critical to governmental acceptance of the idea of developing Guiding 

Principles. Deng made one of his principal objectives a normative framework for 

IDPs. In his statements and reports to the Commission and General Assembly, in his 
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dialogues with governments, and in his meetings with regional organizations and 

NGOs, he emphasized the importance of developing international standards for 

IDPs. From 1992 to 1998, he not only kept states apprised of the progress made in 

compiling the norms applicable to IDPs and the drafting of the Guiding Principles, 

but also mobilized UN agencies, regional bodies and NGOs in support of this 

endeavor. He was reinforced by the Project on Internal Displacement at the 

Brookings Institution, which—given the limited resources and staff of the Office of 

the UN High Commissioner for Human Rights (OHCHR)—organized the process 

leading to the Guiding Principles and mobilized the resources to bring together 

experts, UN agencies and other interested constituencies.214 The association between 

a UN expert and an independent institution was essential to the development of the 

Principles. 

 

iii. Support given by the Key Government 

 

It is pertinent to mention by the researcher regarding the two governments 

i.e., Austria and Norway, chosen the way for the Principles by taking the lead in 

introducing resolutions on IDPs into the Commission and General Assembly each 

year. Both countries have used their diplomatic skills to attract more than 50 co-

sponsors for the IDP resolutions, and by means of these resolutions reinforced the 

efforts of the RSG to develop a normative framework for IDPs. When opposition 

arose for including the words “legal framework” in the resolutions, both the 

government had managed to achieve consensus resolutions that lent their support to 

the development of guiding principles.  

 

Thus when the Principles were introduced, Austria skillfully managed to 

avoid pitfalls that had buried another set of humanitarian standards which developed 

around the same time with ICRC support. The government of Switzerland also 

played a valuable role. When Sudan, Egypt and Algeria raised questions in 2000 

about the authority of the Principles and the process by which they were developed, 

the Swiss Ambassador to the UN in New York had hosted a series of informal 
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meetings to facilitate a dialogue.215 The meetings brought the legal team together 

with the governments expressing reservations about the Principles as well as with 

governments and organizations like the African Union which supported them. The 

result was a building of consensus around the Principles. Those with reservations 

later expressed support.216 

 

iv. Comments from different legal experts on Guiding Principles   

 

The Representatives of Secretary General (RSG) has turned to legal experts 

to compile the law and than to draft the Guiding Principles as because they wanted a 

non-political process which is giving the sensitivity of the subject, as because the 

intergovernmental process did not seem it necessary. 

A legal team consisted of experts from different law background, human 

rights organizations, the ICRC, UNHCR and OHCHR. In the case of ICRC, its 

representatives sought to make sure that the Principles did not in any way conflict 

with the provisions of Geneva Conventions. As in the case of UNHCR, the 

representatives had sought to ensure that, the right to asylum being protected and the 

application of refugee law by analogy done effectively. 

 

The Guiding Principles were developed in response to successive resolutions 

of the Commission on Human Rights and the General Assembly and the wide 

support they have received since their presentation to the appropriate UN bodies, it 

would not be strictly correct to assume that they have not been considered in 

pertinent intergovernmental bodies, even though formal adoption was not called for, 

given their nature as guidelines restating existing law and thereby facilitating their 

implementation.217 

 

v. The Draft Guiding Principles for the Internally Displaced Persons 
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According to Walter Kalin, the Guiding Principles are based on the 

following conceptual ideas:218 

1. Although internally displaced persons have departed from their homes, 

unlike refugees they have not left the country of which they are citizens. As 

such, they remain entitled to enjoy the full range of human rights as well as 

those guarantees of international humanitarian law which are applicable in a 

given situation. 

2. Internally displaced persons experience a very special factual situation, and 

therefore, have specific needs. Like the other vulnerable groups such as 

children, or the wounded and the sick for which special provisions are made 

in international humanitarian law and refugee law, internally displaced 

persons do not constitute a distinct legal category.  

3. There is necessary to restate in more detail those legal provisions which 

respond to the needs of the internally displaced persons and to spell them out 

in order to facilitate their application in situations of internal displacement. 

The present international law contains sufficient protection for the specific 

needs of internally displaced persons in specific areas, but there are many 

grey areas where clarification is necessary.  

 

The protection of internally displaced persons is complicated by the 

application of different sets of laws in different situations:219 

i. In situations of tensions and disturbances which fall short of internal armed 

conflict or disaster, human rights law is applicable, 

ii. Situations of non- international armed conflict are governed by some of the 

most important principles of humanitarian law and by many human rights 

guarantees; and  

iii. In situations of inter-state armed conflict, the detailed provisions of 

international humanitarian law become primarily operative although 

many important human rights guarantees become applicable. 
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219 Ibid. Pg. 202-203. 
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The IDP Guiding Principles are known as ‘soft law’ because they do not in 

themselves create binding legal obligation on states. Inspite or because of that fact, 

the IDP Guiding Principles have attracted broad support and endorsement since their 

formulation. The IDP Guiding Principles set out standards relating to protection of 

IDPs and the provision of humanitarian assistance. To the extent that humanitarian 

assistance may be a material means of fulfilling protection objectives, protection and 

humanitarian assistance may overlap in operational terms.220 

 

It is seen that some of the IDP Guiding Principles simply reiterate existing 

norms of inter-national human rights and international humanitarian law, or restate 

them in terms directly applicable to the IDP context. The other provisions of 

Guiding Principles adapt by analogy from the UN Refugee Convention and regional 

refugee instruments. The Guiding Principles also draw from other sources of ‘soft 

law’, which often offer greater precision and detail than broadly worded norms 

contained in international treaties and conventions.221  

 

The Guiding Principle is a non-binding instrument which could help to 

create the moral and political climate needed to improve protection and assistance 

for the internally displaced; and they eventually might attain the force of customary 

international law and then lead to the development of a binding legal instrument. 

These principles are based upon the existing international humanitarian law and 

human rights instruments, are to serve as an international standard to guide 

governments as well as international humanitarian and development agencies in 

providing assistance and protection to IDPs. These principles pertain to all phases of 

displacement: they include the norms applicable before internal displacement 

occurs, those that apply in actual situation of displacement, and those that apply in 

post conflict period.222 

 

                                                
220 Susan Forbes Martin and John Tirman, “Women, Migration, and Conflict: Breaking a Deadly 

Cycle”, Springer Science + Business Media, 2009, Pg. 26. 
221 Ibid 
222 K. Ratnabali, “Internal Displacement of People: Absence of Law and the Urgent Need to Frame 

One in India”, Delhi Law Review, Vol. 26, 2004, Pg. 158. 
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The introduction to the Guiding Principles contains a very broad definition 

of the terms ‘internally displaced person’. The definition does not confer any legal 

status upon the persons covered, it serves to specify the document’s field of 

application. The Guiding Principles endeavor to encounter this shortcoming by 

stipulating, in Principle 1, that internally displaced persons are on an equal footing 

with the rest of their country’s population. The definition of internally displaced 

person is somewhat arbitrary. The ICRC for its part has consistently refrained from 

estimating the number of internally displaced persons worldwide. 

 

The document fully covers the problem of internal displacement. It deals 

with the various stages and issues involved, i.e., protection of and humanitarian 

assistance to the displaced, and their return, resettlement and reintegration. 

 

The Guiding Principles seek to prevent displacement by reaffirming the 

obligation to respect and ensure respect for human rights and international 

humanitarian law (Principle 5). ‘The right to be protected against being arbitrarily 

displaced’ on Principle 6 is an illustrative example of this Guiding Principle. No 

other existing instrument mentions any such right so explicitly. However, 

humanitarian law prohibits displacement in some specific and limited situations, and 

human rights law, in a more general sense, guarantees not only freedom of 

movement but also the right to choose one’s own residence, and thus, a right to 

remain.223 A right not to be displaced can also be found in instruments on the rights 

of indigenous peoples.224 From this it can be inferred that a right not to be arbitrarily 

displaced is already implicit in international law.  

 

Principle 15 states the right of internally displaced persons “to be protected 

against forcible return to or resettlement in any place where their life, safety, liberty 

and/or health would be at risk”. Such a principle, though not stated yet in an 

                                                
223 See article 12(1) of the International Covenant on Civil and Political Rights, articles 49 and 147 
Geneva Convention IV, Articles 51(7), 78(1) and 85(4) of Protocol I, Articles 4(3)(e) and 17 of 
Protocol II. 
224 Article 16 of the ILO Convention No. 169 concerning Indigenous and Tribal Peoples in 
Independent Countries. 
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authoritative document, is in line with the spirit of existing international law and 

reflects its underlying principles.  

 

The voluminous study on customary international humanitarian law recently 

published by ICRC225 confirms that the Guiding Principles, insofar as they are 

applied in situations of armed conflict, restate to a very large extent existing 

customary law. This study identifies 161 rules of customary law, most of which are 

applicable not only during international but also internal armed conflict, and which 

are also relevant to IDPs.  

 

Regarding Principle 6 (2) on arbitrary instances of displacement, Rule 129, 

e.g., confirms that deportations and displacement in times of armed conflict are 

strictly prohibited, “unless the security of the civilians involved or imperative 

military reasons so demand”; so is “ethnic cleansing” as a particularly serious form 

of unlawful displacement. Rule 103 prohibits all forms of collective punishment 

which must also cover instances where displacement or the destruction or 

appropriation of property belonging to IDPs is used as punishment, and thus 

supports Principles 6(2)(e) and 21(2)(e). According to Rule 131, in “case of 

displacement, all possible measures must be taken in order that the civilians 

concerned are received under satisfactory conditions of shelter, hygiene, health, 

safety and nutrition and that members of the same family are not separated”, thus 

confirming the customary character of many of the provisions underlying Guiding 

Principles 7(2), 17, 18 and 19. Principle 16 on missing persons and deceased family 

members has a firm foundation in Rules 112 – 115 and 117. Rules 31 and 32 affirm 

the customary law character of the content of Principle 26 on respect for personnel 

engaged in humanitarian assistance, their transport and supply. Of particular 

importance is Rule 132 which, in accordance with Principle 28(1), reaffirms the 

right of displaced persons “to voluntarily return in safety to their homes and places 

of habitual residence as soon as the reasons for their displacement cease to exist.” 

Finally, Rule 133 on the obligation to respect “the property rights of displaced 

                                                
225 Jean-Marie Henckaerts and Louise Doswald-Beck, Customary International Humanitarian Law, 
Volume I: Rules, ICRC/Cambridge University Press 2005. 
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persons” points to the customary law foundation of Principles 21 and 29(2) in 

situations of armed conflict.226 

 

Thus, the Researcher may make the conclusion regarding the Guiding 

Principles on Internal Displacement which is drafted in a way that carefully restate 

existing international law with a view to make more general norms applicable to the 

specific situation of internal displacement. The text has the merit of combining, in a 

single document, elements from different branches of international law, and makes it 

possible to address the numerous needs of internally displaced persons in a 

comprehensive fashion.  

 

O. Special Analysis Of Rights Of Internally Displaced 

Women And Children Due To The Cause Of Disaster: 

An Overview 

 

Since 1988, with the sponsorship of the United States Agency for 

International Development’s Office of Foreign Disaster Assistance (USAID/OFDA), 

CRED has maintained EM-DAT, a worldwide database on disasters. It contains 

essential core data on the occurrence and impacts of more than 20 400disasters in 

the world dating from 1900 to the present. The data are compiled from various 

sources, including UN agencies, non-governmental organizations, insurance 

companies, research institutes and press agencies. Priority is given to data from UN 

agencies, followed by OFDA, governments and the International Federation of Red 

Cross and Red Crescent Societies. This prioritization is not only a reflection of the 

quality or value of the data, but it also reflects the fact that most reporting sources do 

not cover all disasters or have political limitations that can affect the figures. The 

entries are constantly reviewed for redundancy, inconsistencies and incompleteness. 

The database’s main objectives are to assist humanitarian action at both national and 

                                                
226 Walter Kalin, “The Guiding Principles on Internal Displacement as International Minimum 

Standard and Protection Tool”, Refugee Survey Quarterly, Vol. 24, Issue 3, Pg. 30. 
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international levels; to rationalize decision-making for disaster preparedness; and to 

provide an objective basis for vulnerability assessment and priority setting.227 

 

a. Global overview of disaster management
228

 

 

In 2012, 357 natural triggered disasters were registered. This was both less 

than the average annual disaster frequency observed from 2002 to 2011 (394), and 

represented a decrease in associated human impacts of disasters in 2012, which were 

at their lowest level compared to previous years. The natural disasters killed a 

significant number, a total of 9,655 people were killed (annual average 2002-

2011:107,000) and 124.5 million people become victims worldwide (annual average 

2002-2011:268 million). Contrary to other indicators, economic damages from 

natural disasters did show an increase to above average levels (143 billion 2012 US 

$), with estimates placing the figure at US$ 157 billion. 

 

Amongst the top 10 countries in terms of disaster mortality in 2012, six 

countries are classified a slow-income or lower-middle income economies and four 

as high-income or upper-middle income economies. These countries229 accounted 

for 68.2% of global reported disaster mortality in 2012. The single deadliest disaster 

was typhoon Bopha which killed 1,901 people in Philippines. 

 

Most disaster victims in 2012 were sourced the flood that affected China in 

June, causing 17.4 million victims. Furthermore, China was affected by another 

flood in April (13.1 million victims) and by two storms in August (9.8 million 

victims), further contributing to a total of 44.6million victims, a figure representing 

34.7% of global reported disaster victims. Droughts and consecutive famines made 

many victims in Kenya (3.8 million), Mali (3.5 million), Sudan (3.2 million), 

Northern Korea (3 million), Niger (3 million) and Burkina Faso (2.9 million). When 

                                                
227 Debarati Guha-Sapir, Philippe Hoyois and Regina Below, “Annual Disaster Statistical Review 

2012-The numbers and trends”, Brussels: CRED; 2013, Pg. 7,  website- 
http://www.cred.be/sites/default/files/ADSR_2012.pdf, visited on 05.05.14. 
228 Ibid, Pg. 1-3. 
229 High-income: Japan, United States; Upper-middle income: China, Russia; Lower-middle income : 
India, Indonesia, Philippines; Low income : Afghanistan, Bangladesh, Haiti. 
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considering the population size of the country, more than 20% of populations of 

Lesotho, Gambia, Mali and Niger were made victim of natural disasters in 2012, 

mostly as a result of drought. 

 

The estimated economic losses from natural disasters in 2012 (US$ 157 

billion) surpassed of almost 10% the annual average damages from 2001 to 2010 

(US$ 143 billion). Hurricane Sandy (US$ 50 billion) was the second costliest storm 

of the decade, but far behind Hurricane Katrina (2012 US$ 147 billion). Damages 

from the drought in the South-Western and Mid-West regions of the United States 

(US$ 20 billion) were the highest reported for the decade. These two disasters 

accounted for 45% of the total amount of reported damages. 

 

Looking at the geographical distribution of disasters, Asia was the continent 

most often hit by natural disasters in 2012 (40.7%), followed by the Americas 

(22.2%), Europe (18.3%), Africa (15.7%), and Oceania (3.1%). This regional 

distribution of disaster occurrence resembles the profile observed from 2002 to 

2011. In 2012, disaster occurrence in Europe was more than three times the one for 

2011 and surpassed its 2002-2011 annual average. Inversely, in Africa, the 

Americas, Asia and Oceania, disaster occurrences were below the decade annual 

average.  

 

Asia accounted in 2012 for 64.5% of global disaster victims, followed by 

Africa (30.4%). Compared to their 2002-2011 annual averages, the number of 

victims in 2012 increased in Africa and Oceania, but decreased in the Americas, 

Asia and Europe. On a more detailed note, climatological, hydrological and 

meteorological disasters caused more victims in 2012 in Africa. Climatological and 

geophysical disasters made also more victims in the Americas and hydrological 

disasters in Oceania. In Africa, it was floods and droughts which most increased the 

number of victims. 

 

In 2012, the Americas suffered the most damages (65.7% of global disaster 

damages), followed by Asia (17.8%) and Europe (15.4%). For both Africa and 

Oceania, a share of around 0.6% of global disaster damages was reported. This 
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distribution of disaster damages between continents differs from the distribution 

seen over the last decade when Asia experienced the most damages, followed by the 

Americas and Europe. Damages in the Americas increased the most in 2012 

compared to the 2002-2011 annual average, but damages in Europe were also 

higher. In contrast, damages in Asia decreased. More precisely, meteorological and 

climatological disasters contributed most to the increased damages in the Americas, 

mainly due to the hurricane Sandy and the drought in the U.S. In Europe, the 

increase in damages is largely attributable to the two earth quakes in Italy. 

 

EM-DAT’s global approach to the compilation of disaster data continuously 

provides us with valuable information and trends on the occurrence of natural 

disasters and their impacts on society. However, the development of guidelines and 

tools for the creation of national and sub-national disaster databases for the 

compilation of reliable, standardised, interoperable disaster occurrence and impact 

data should be prioritised for more effective disaster risk reduction. 

 

b. Types Of Disasters 

 

There is no country that is immune from disaster, though vulnerability to 

disaster varies. There are four main types of disaster. 

• Natural disasters: including floods, hurricanes, earthquakes and volcano 

eruptions that have immediate impacts on human health and secondary 

impacts causing further death and suffering from (for example) floods, 

landslides, fires, tsunamis. 

• Environmental emergencies: including technological or industrial 

accidents, usually involving the production, use or transportation of 

hazardous material, and occur where these materials are produced, used or 

transported, and forest fires caused by humans. 

• Complex emergencies: involving a break-down of authority, looting and 

attacks on strategic installations, including conflict situations and war. 
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• Pandemic emergencies: involving a sudden onset of contagious disease that 

affects health, disrupts services and businesses, brings economic and social 

costs. 

 

Any disaster can interrupt essential services, such as health care, electricity, 

water, sewage/garbage removal, transportation and communications. The 

interruption can seriously affect the health, social and economic networks of local 

communities and countries. Disasters have a major and long-lasting impact on 

people long after the immediate effect has been mitigated. Poorly planned relief 

activities can have a significant negative impact not only on the disaster victims but 

also on donors and relief agencies. So it is important that physical therapists join 

established programmes rather than attempting individual efforts. 

 

Local, regional, national and international organisations are all involved in 

mounting a humanitarian response to disasters. Each will have a prepared disaster 

management plan. These plans cover prevention, preparedness, relief and recovery. 

 

c. Disaster Management Cycle 

 

Disaster management is a cyclical process; the end of one phase is the 

beginning of another, although one phase of the cycle does not necessarily have to 

be completed in order for the next to take place. Often several phases are taking 

place concurrently. Timely decision making during each phase results in greater 

preparedness, better warnings, reduced vulnerability and/or the prevention of future 

disasters. The complete disaster management cycle includes the shaping of public 

policies and plans that either addresses the causes of disasters or mitigates their 

effects on people, property, and infrastructure. 

 

The mitigation and preparedness phases occur as improvements are made in 

anticipation of an event. By embracing development, a community’s ability to 

mitigate against and prepare for a disaster is improved. As the event unfolds, 

disaster managers become involved in the immediate response and long-term 
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recovery phases. The four disaster management phases illustrated here does not 

always, or even generally, occurs in isolation or in this precise order. Often phases 

of the cycle overlap and the length of each phase greatly depends on the severity of 

the disaster.  

 

The diagram below shows the Disaster Management Cycle in (Figure 1.1).230 

 

DISASTER MANAGEMENT CYCLE 

 

 

 

Mitigation: Measures put in place to minimize the results from a disaster. 

Examples: building codes and zoning; vulnerability analyses; public education. 

 

Preparedness: Planning how to respond. Examples: preparedness plans; emergency 

exercises/training; warning systems. 

Response: Initial actions taken as the event takes place. It involves efforts to 

minimize the hazards created by a disaster. Examples: evacuation; search and 

rescue; emergency relief. 

 

Recovery: Returning the community to normal. Ideally, the affected area should be 

put in a condition equal to or better than it was before the disaster took place. 

Examples: temporary housing; grants; medical care. 

 

                                                
230 Himayatullah Khan And Asmatullah Khan, “Disaster Management Cycle – A Theoretical 

Approach”,Website-Http://Www.Mnmk.Ro/Documents/2008/2008-6.Pdf, Visited On 25.06.14. 
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d. Physical and Socio-economic Impacts of Disasters 

 

Looking to the factors of disaster the Researcher may give some impacts 

which causes after the destruction. Impacts of a disaster can be either physical or 

social. Usually the physical impacts of a disaster lead to the social impacts of 

disaster. So if the physical impacts of a disaster can be reduced so too can the social 

impacts. The impact of any disaster can be reduced by being prepared for the hazard. 

 

The impact intensity felt by a community from a disaster is dependent upon 

the vulnerability of the community before the hazard struck (e.g. proximity to 

hazard, any education and awareness done etc) and thus their preparedness level. In 

any community the most obvious impact is the physical impact. The physical 

impacts in turn lead to the social impacts felt by the community. 

 

Physical Impacts 

 

The physical impacts of a disaster are the deaths and injuries, and the 

damage to property and the built environment. The built environment can be 

classified as infrastructure and service sectors such as electricity, water etc. The 

amount of deaths can lead to a reduction in the population, and thus the workforce, 

which will in turn have an impact on the socio economic sector of the community. It 

should be noted here that the amount of physical damage caused by a hazard can 

affect the speed at which the response to the area can occur. If roads are cut off, this 

means alternative means need to be looked at to bring relief in to the disaster zone. 

 

Social Impacts 

 

i Welfare 

Welfare falls into the socioeconomic and socio-political category. On the 

socioeconomic front this is represented by significant losses to Gross Domestic 

Product of the affected country or region. The local and national economy can 

experience low productivity, price slump, high unemployment and inflation. Small 
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island states are more vulnerable compared to the larger developed nations when 

confronted with disasters of a large magnitude. 

 

ii Economic Impacts 

 

Economic costs of disasters vary across space and time. Evidence suggests a 

strong correlation between a country’s level of development and disaster risk. 

 

e. Vulnerable Groups in Disasters 

  

In the event of a disaster we expect that the needs of everyone are catered for 

the response and recovery stage. Sometimes this is not so. It usually happens that if 

a certain group of people were marginalized during normal times, it is most likely 

that they will not be catered for during disaster times. Vulnerable groups also refers 

to those who do not feel safe enough during response and recovery stage, and those 

who cannot safely and comfortably access and use the resources provided in the 

preparedness, response and recovery stages of a disaster. 

 

The most vulnerable group of people are the People with Disabilities, Elderly 

People, IDP and Refugees. The Researcher is very much concentrating to the group 

of people who are falling under the IDP women and children.  

 

For the internally displaced people, there is little hope for any kind of future. 

Groups of internally displaced people band together and form camps in an effort to 

share resources and support themselves, to create a sense of community, and to 

provide themselves with some semblance of security. It is very common that the 

people of this group or community have the feelings for sharing their needs. So 

when there is displacement found, the rest of the villagers allow the displaced people 

to share their necessary needs. There is no reason for one person to hoard supplies 

because what one has is shared by all. 
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This sense of continuity is disrupted by the destruction of communities by 

rebel groups. When people band together in an internally displaced persons camp, it 

is difficult to continue any kind of schooling for there is no buildings, no materials, 

and often no people to teach. Even among the elders there is a sense of futility and 

depression about their situation. In some camps there are few adults left to raise the 

children, so the children run wild and are not taught the ways of the community. 

This problem is of great concern to many adult, not just those in the camps. 

 

Women 

 

Most research done on disasters has come up with the conclusion that those 

who are most vulnerable are the women and children. As it is human nature, living 

conditions and responsibilities of women subject many to risk before, during, and 

after disasters. Women also exercise formal and informal leadership roles and are 

central actors in family preparation for, and recovery from, disaster. 

 

There is lack of involvement of women in the planning and implementation 

of preparedness, response and recovery programs the overall national performance 

will suffer. In spite of this, it has to be taken into account that due to rape and abuse 

of young girls and women, their vulnerability increases. This leads to the spread of 

HIV/AIDS and other communicable diseases. The following are some of the major 

areas that need to be considered in the preparation of disasters.231 

 

1 Prioritise protection of human rights irrespective of nationality, sex, age, 

with/without disabilities. 

 

2 Include measures to prevent violence against women (domestic and sexual 

violence) in disaster management planning. 

 

                                                
231 Introduction To Disaster Management, Virtual University For Small States Of The 
Commonwealth (VUSSC), Disaster Management Version 1.0, Pg. 189-190, Website- 
Meghomeguards.Gov.In/DM/DM-Course_Manual.Pdf.visited on 25.06.14. 
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3 Make sure that women are included in the management of shelter and temporary 

housing. 

 

4 Provide special support to new born babies and their mothers and prevent child 

abuse by counselling, support and frequent medical check-ups for both mothers and 

children. 

 

5 Ensure that both men and women get the opportunity to take “disaster leave” to 

care for children and elders. 

 

6 Provide adequate support (financial, information), for marginalized women. 

 

Children
232

 

 

Children who lose their caregivers during disasters get psychologically 

affected as they get more exposed to violence, especially gender based violence. 

Mostly this leads older children to wind up their education and get into the labour 

force to support the younger. Children are also vulnerable to: 

• inhaled chemicals as they breath more times than adults; 

• agents that act on or through the skin because their skin is thinner and they 

have a larger surface-to-mass ratio than adults; 

• they do not have the cognitive ability to understand how to flee from danger 

or to follow directions from others; and 

• the effects of agents that produce vomiting or diarrhoea because they have 

less fluid reserve than adults, increasing the risk of rapid dehydration. 

 

Therefore, in the aftermath of disasters, children’s rights must be protected and 

promoted. Support children who are exposed to violence and prevent the recruitment 

of children into the armed forces and, equally, to help those who already have direct 

experience of fighting. Prioritize children to be the first to get assistance in 

healthcare, protection and shelter. 

 

                                                
232 Ibid. 
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P. A Sum-Up
233

 

 

1. In theory, the international community has come down firmly on the side of 

gender equality in laying out guidelines on the protection of refugee women. 

As early as 1991, the UN Economic and Social Council, following the 

guidance of the UNHCR Executive Committee, stressed that all action taken 

on behalf of refugee and displaced women and children must be guided by 

the relevant international instruments relating to the status of refugees, as 

well as other human rights instruments, in particular, the Convention 

Relating to the Status of Refugees, adopted on 28 July 1951, and its 1967 

Protocol, the Convention on the Elimination of All Forms of Discrimination 

against Women (CEDAW), and the Convention on the Rights of the 

Child.234 

2. In referencing CEDAW, the Executive Committee, composed of 

governments (not all of whom signed CEDAW) recognized that UNHCR 

would be bound by universal human rights principles in its treatment of 

refugee women, just as it is bound to universal principles contained in the 

now 60 year old Refugee Convention. UNHCR’s subsequent Guidelines on 

the Protection of Refugee Women and more recent Handbook for Protection 

of Women and Girls reiterated that CEDAW and the other human rights 

instruments provide a “framework of international human rights standards 

for carrying out protection and assistance activities related to refugee 

women.”235 

3. In practice, achieving protection of refugee women, particularly where 

gender inequality is a barrier, has been much more difficult. The gap 

between rhetoric and reality for women and girls is still very large. They 

remain the civilian casualties of conflict and, with their dependent children, 

form a majority of the displaced. They remain the victims of sexual violence 

                                                
233 Susan Martin, “Refugee And Displaced Women: 60 Years Of Progress And Setbacks”, 
Amsterdam Law Forum,  Vol 3 No2, Pg 89-91. 
234 UN Economic and Social Council, Resolution on Refugee and Displaced Women and Children 
(E/RES/1991/23), New York: United Nations, 1991. Available online at:   
http://www.unhcr.org/excom/EXCOM/3ae69eee14.html (28 July 2010). 
235 UNHCR, Guidelines on the Protection of Refugee Women, Geneva: UNHCR, 1991, para 6. 
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and exploitation. They remain without equal access to education and 

livelihoods. Women and girls remain the principal target of traffickers. And 

cultural traditions remain a potent barrier to improving their lives.  

4. Advocacy in support of the following interventions would help women who 

have been forced to flee from their homes overcome the formidable barriers 

that still exist. First, there should be renewed efforts to implement fully the 

various legal instruments and guidelines that set out norms and standards of 

protection for refugees generally and women and girls specifically. These 

include, inter alia, the 1951 UN Convention Relating to the Status of 

Refugees and its 1967 Protocol; the UNHCR Guidelines on the Protection of 

Refugee Women; the UNHCR Sexual and Gender-Based Violence against 

Refugees, Returnees and Internally Displaced Persons: Guidelines for 

Prevention and Response; the Guiding Principles on Internal Displacement; 

the UNHCR Handbook for Protection of Women and Girls, and other 

policies offer guidance on ways to empower refugee and displaced women 

and protect their rights and physical safety and security.  

5. Yet, further policies and programmes should be adopted to enable refugee 

and displaced women to participate actively in decisions that affect them and 

their families. Improvements are also needed in the socio-economic status of 

refugee and displaced women to enable them to support themselves and their 

families in dignity and safety. This means improving access to employment, 

credit, education and skills training as well as access to adequate and safe 

housing. Not only are women refugees entitled to the exercise of these rights, 

but access to them would have strong, positive protection ramifications. In 

particular, steps should be taken to help refugee and displaced women 

protect themselves from sexual exploitation, trafficking, involuntary 

prostitution and other exploitable situations. This means lessening 

dependence on international humanitarian assistance while increasing the 

potential for self-support.  

6. Policies should ensure access for women who have been forced to migrate to 

primary and reproductive health care services, including programmes to 

address sexual and gender-based violence, trauma resulting from flight and 
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conflict, and sexually transmitted diseases and HIV/AIDS. Education 

programmes should be implemented that inform migrant women of their 

rights and responsibilities under international and national laws. These 

programmes should use an array of media techniques to reach the women in 

a culturally and linguistically appropriate manner.  

7. In order to ensure that these reforms are made, improvements are needed in 

the collection of data on refugees and internally displaced persons, with 

particular attention to collecting sex and age disaggregated statistics. A 

specific focus on urban refugees and displaced persons as well as collection 

of data on those who spontaneously settle, including those with irregular 

status, would help to ensure that all refugee and displaced persons find 

adequate legal and physical, social and economic protection. 

8. It is very evident to verify the rights of the vulnerable people throughout the 

world. Therefore the Researcher had made some of the variations on rights 

of the people. Very often in many countries of every region of the world, 

internally displaced persons are victims of violations of human rights. These 

span the whole range of civil, political, economic, social and cultural rights. 

At the same time, the internally displaced are also a group particularly 

vulnerable to violations of their rights, both during and after displacement. 

They face discrimination on account of their status as displaced persons, as 

well as exposure to discrimination on racial, ethnic and gender grounds. For 

internally displaced persons, this kind of “double discrimination” can prove 

devastating. 

9. The two primary components of the definition of an IDP are coerced 

movement and remaining within national borders. The first establishes 

the importance of distinguishing between persons who must involuntarily 

leave from those who choose to migrate, for instance, to seek better 

employment opportunities elsewhere. The second component excludes 

persons who cross borders because other legal regimes pertinent to migrants, 

asylum seekers and refugees already cover their situation. 

10. In armed conflict and gross human rights violations account for 

approximately 23.7 million internally displaced persons worldwide. Millions 
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more are displaced by natural and technological disasters and development 

projects. 

11. The International law is the set of rules that bind states (i.e. countries) in 

their relations with each other. They enter into a treaty, a written agreement 

by two or more states intended to be legally binding between them. Treaties 

are also sometimes called “covenants,” “conventions,” “protocols” and 

“charters.” States can also create international law through “custom,” when a 

group regularly behaves in a particular way over a period of time and comes 

to believe that the practice is required. States can also indirectly create law 

by empowering international organizations or international courts to 

develop binding rules or standards, or by accepting standards developed by 

other nongovernmental actors. 

12. The Human rights are a relatively new branch of international law and one 

that, in some ways, challenges its central assumptions. In particular, human 

rights are considered to “derive from the inherent dignity of the human 

person” (Convention on Economic Social and Cultural Rights). It harks back 

to an early theory of international law (known as “natural law” theory) that 

held that some rules and principles of international law arose through the 

natural order (or through divine law) independent of the desires or actions of 

states. Human rights, in focusing on individuals, make the behavior of states 

within their own borders as an issue of international concern at a previously 

unprecedented level. Nevertheless, states still retain a primary role in 

recognizing and enforcing these “inherent” rights. 

13. The United Nations adopted the Universal Declaration of Human Rights 

(UDHR), the most comprehensive international human rights instrument as 

of that date. The UDHR itself was not originally intended to be binding, but 

spawned a number of binding treaties, including the International Covenant 

on Civil and Political Rights and the International Covenant on Economic, 

Social and Cultural Rights that were both adopted in 1966 and entered into 

force in 1976. Together, these instruments and the UDHR are considered the 

“International Bill of Human Rights.” They have been followed by a number 

of more particular human rights treaties that mainly elaborate on the same 
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themes. Extremely important regional human rights regimes have also 

developed in the Americas, Africa and Europe.  

14. Most human rights laws may be broadly divided into “civil and political 

rights,” which include, among others, the rights to life, physical integrity, 

and political participation as well as freedom from discrimination, arbitrary 

detention, and suppression of opinion or expression, and “economic, social 

and cultural rights,” which include, among others, the rights to adequate 

food, shelter, clothing, health care, an adequate standard of living, as well as 

guarantees concerning work, social welfare, education and participation in 

cultural life. In theory, it is asserted that all human rights are interdependent 

and indivisible, and both sets of rights were included in the UDHR. In 

practice, however, most other human rights instruments – and human rights 

mechanisms – fall primarily into one or the other of these categories. 

15. With the encouragement of the UN Human Rights Council’s predecessor, the 

Commission on Human Rights, and the General Assembly, he convened a 

team of international legal experts and developed the Guiding Principles on 

Internal Displacement in 1998. The Guiding Principles compile, restate and 

interpret the existing rules of human rights and humanitarian law applicable 

to IDPs and also refer to refugee law standards by analogy, where 

appropriate. 

16. The Guiding Principles are divided into four sections, articulating guarantees 

against arbitrary displacement in the first instance, the rights of persons once 

they have been displaced, rights and obligations connected with 

humanitarian assistance, and the rights of IDPs to voluntary, safe and 

dignified solutions to displacement. In some areas, they clarify how general 

rules apply to the specific situations of IDPs. For instance, Guiding Principle 

12 provides that IDPs “shall not be interned or confined in a camp” absent 

exceptional circumstances. This is a particular application of more generally-

worded rules in human rights instruments concerning freedom of movement 

and residence and arbitrary detention. 

17. The growing use of the Guiding Principles has been welcomed by the UN 

General Assembly as well as the UN Human Rights Council’s predecessor, 
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the Commission on Human Rights. The General Assembly’s 2005 World 

Summit Outcome recognized the Guiding Principles as “an important 

international framework for the protection of human rights.”4 A number of 

regional organizations have adopted similar resolutions or declarations 

encouraging their implementation. Similarly, a number of national legislative 

bodies, executives and courts have made use of the Guiding Principles in the 

development of domestic law and policy concerning IDPs. 

18. There are other two major branches of international law that are also of 

interest to IDPs: Humanitarian law (also known as “the law of war”) 

applies only in situations of armed conflict, and provides protections for 

persons not, or no longer, taking part in hostilities. Humanitarian law 

requires combatants to refrain from attacks on or abuse of civilians and 

civilian property and to ensure that civilians receive items necessary for their 

survival. Its best-known codification is in the Geneva Conventions of 1949, 

their two Additional Protocols of 1977 and the third Additional Protocol of 

2005. 

19. While providing crucial legal protections for IDPs and other civilians, 

humanitarian law has not spawned the multitude of interpretive and 

enforcement mechanisms that have grown up in the field of human rights. 

However, the International Committee of the Red Cross is acknowledged as 

the primary “custodian” and promoter of the implementation of humanitarian 

law and it has an acknowledged role to monitor and formally consult with 

parties to armed conflict about their obligations and conduct. Moreover, the 

International Criminal Court tries and punishes war crimes defined by 

humanitarian law in addition to crimes against humanity and genocide. 

20. Nearly all of the mechanisms compiled in this guide refer primarily to human 

rights law; however, they will sometimes also make reference to provisions 

of humanitarian or refugee law. The relevant provisions of human rights and 

humanitarian law and analogous concepts from refugee law have been 

compiled and restated in the Guiding Principles on Internal Displacement. 

21. Following to the realities of the shame of having different type of world’s 

worst disasters, India has become a glowing example for other countries to 
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follow in not only responding within the country during regional catastrophic 

disasters, but also to respond simultaneously in the neighbouring countries. 

 

…………………………..........**********************…………………………. 
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CHAPTER 3 

 

Protection of Human Rights of the 

Internally Displaced Women and Children 

in National Arena 

 

A. An Overview 

 

In the previous chapter an attempt was made to study the legal position of 

Internally Displaced Women and Children in international scenario. The chapter 

tried to discuss the various international laws that exist for the protection of 

displaced persons. The chapter revealed that apart from the Guiding Principle there 

is no other law which is especially applicable to the IDPs. Now in this present 

chapter, having discussed the position of Internally Displaced Women and Children 

in international scene, an attempt would be made to discuss the position of Internally 

Displaced Women and Children in India. That is to say, what mechanism exists for 

the protection of their human rights?  

 

This chapter offers conceptual, practical and political perspectives on the 

issues of gender, displacement and resettlement. The male and gender biases 

negatively affect displaced women in two ways: first, the widespread nature of male 

biases in Indian society helps perpetuate gender inequality in terms of unequal 

resource allocation and distribution, and also legitimizes the silencing of women’s 

and children interests, second, biases within state institutions, structures and policies 

help perpetuate these societal inequalities. Women often find them in double bind. 

The state policies and programmers could potentially remedy inherent gender biases 

found in the family and wider society; they have failed to do so in the case of 

resettlement programmers. Official programmes have mostly exacerbated gender 

inequalities within displaced communities.  
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B. Internally Displaced Persons In India: A Typology 

 

It is very proud to make a group of Indian scholars
1
 who had put forward a 

‘typology’ of IDPs in South Asia, a year ago. According to this, in South Asia we 

find 5 types of IDPs. These types, needless to say, are also valid for India. 

 

1. Development-related displacement: 

This may be divided into ‘direct’ and ‘indirect’ categories. The first refer to 

those cases, where installation and commissioning of big development projects 

cause displacement, and the latter happens where installation and functioning of 

projects continuously push up the consumption of natural and environmental 

resources, and thereby depriving the people from their means of sustenance. 

 

2. Ethnicity-related displacement: 

It takes place where an ethnic community claims absolute and exclusive right 

over a territory, which it claims to be its ‘homeland’. Such an exclusive and 

exclusionary claim certainly lead to ethnic tension, violence and finally large-scale 

displacement of the ‘other’/‘outsider’ communities. 

 

3. Border-related displacement: 

It can be also divided into two kinds: a) internal border-related disputes and 

displacement (for example, border disputes between Manipur and Nagaland in 

India’s northeast); b) external or international border related conflicts and 

displacement (for example, displacement owing to Indo-Pak border conflicts). 

 

4. Externally-induced displacement: 

It happened when a large number of migrants pour in and put pressure on 

land and livelihood of the native people. This often leads to ‘nativist’ movement and 

as a result the once displaced persons might face further displacement. 

 

 

5. Potentially displaced persons: 
                                                
1
 Samir Das, Sabyasachi Basu Ray Chaudhury and Tapan Bose, ‘Forced Migration in South Asia: A 

Critical View’, Refugee Studies Quarterly, Vol. 19. No. 2 (2000), Pg.51-52. 
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This category refers to those old/infirm, children and women, who cannot 

migrate to other places for saving their lives and livelihood. Technically speaking, 

these persons have not left their homes, yet they live constantly in a ‘displaced-like 

situation’. 

 

For last two decades, South Asia has seen a meteoric escalation in the 

number of IDPs but till date, not a single state in this region has formulated any 

legal mechanism in line with the Guiding Principles. Here, it should be made clear 

that by ‘South Asia’ we do not only consider the SAARC countries (i.e. India, 

Pakistan, Nepal, Bhutan, Bangladesh, Sri Lanka, Maldives and the new inclusion, 

Afghanistan) but also Myanmar/Burma because “what happens in today’s Myanmar 

has its implication for minorities in north-eastern India and Bangladesh”.
2
 Similarly, 

the displacements in countries like Nepal, Pakistan, Bhutan or Sri Lanka have 

bearing directly or indirectly on India. It is pertinent to comprehend the issues of 

IDPs in India in this broad South Asian context. 

 

Hundreds of thousands of people were newly displaced by armed conflict 

and violence in India in 2012, while many others continued to live in protracted 

displacement. As at the end of the year, at least 540,000 people were estimated to be 

internally displaced across the country.
3
  

 

In India due to development is quite historical. Since, colonial period there 

has been enormous segment of displaced people. The most attractive zones for 

developmental projects have always been the forest resources, river systems and 

mineral base and have displaced many parts of the Indian society.  

 

India has invested in industrial projects, dams, roads, mines, power plants 

and new cities to achieve rapid economic growth. This has been made possible 

through massive acquisition of land and subsequent displacement of people. 

                                                
2
 Paula Banerjee, Sabyasachi Basu Ray Chaudhury and Samir Kumar Das, “Internal Displacement in 

South Asia”, Sage Publication, New Delhi, 2005, Pg 13. 
3 Global Overview 2012: People internally displaced by conflict and violence – India, Norwegian 

Refugee Council/Internal Displacement Monitoring Centre, 29 April 2013, website- file:///C:/ 

Refworld%20_%20Global%20Overview%202012%20%20People%20internally%20displaced%20by

%20conflict%20and%20violence%20-%20India.htm. 
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In 2012 north-eastern Assam state nearly 500,000 people were forced to flee 

as a result of inter-communal violence between Bodo tribal people and Bengali-

speaking Muslims. The IDPs took shelter in more than 300 camps set up on public 

land and in public buildings, including schools. Living conditions in camps were 

reportedly dire, with a lack of basic necessities and little access to health care and 

education services. 

 

New clashes took place in the same area in November, at a time when the 

Assam state government was encouraging IDPs to return home. An unknown 

number of people set up makeshift camps near their home areas because continuing 

insecurity did not allow them to return. It was not clear whether more people were 

displaced in November. 

 

Similar clashes in 1993, 1996, 1998, 2008, 2010 and 2011 reportedly 

displaced more than 800,000 people, of whom tens of thousands were still IDPs in 

2012. In addition, about 30,000 Bru people who fled from Mizoram state to Tripura 

state in 1997 and 2009 remained internally displaced. 

 

In central India, recurring armed conflict over land and mineral resources has 

pitted government forces and allied militias against Maoist insurgents since 2005, 

and ongoing clashes caused new internal displacements throughout 2012. There are, 

however, no estimates of the number of people affected. As in the north-east, many 

of those who had fled from their homes in previous years continued to live in 

situations of internal displacement during 2012. 

 

In Jammu and Kashmir, many of those who were forced to flee from their 

homes in the Kashmir Valley in 1990 and after because of separatist violence 

targeting the Hindu minority remained internally displaced in 2012. They were 

living in Jammu, Delhi and elsewhere in India. Supported by the government with 

public sector jobs, a small number returned to the Kashmir Valley during the year. 

 

In Gujarat in 2002, and in Orissa in 2007 and 2008, more than 200,000 

people fled for inter-communal violence between the majority Hindu population and 

Muslim and Christian minorities. How many of those affected were able to achieve 



 

Internally Displaced Women and Children in National Arena 

 

220 

 

durable solutions during 2012 is not known. Thousands of Muslim IDPs in Gujarat 

continued to endure very poor living conditions, but their prospects of return 

remained dim as Hindu extremist groups expropriated their homes and land. 

Thousands of Christian IDPs in Orissa were discouraged from returning, as some 

returnees have been forced to convert to Hinduism. IDPs' attempts to integrate in 

their areas of displacement or to settle elsewhere in India have generally not been 

supported by the government. 

 

Estimates of the numbers of IDPs in India are conservative and include only 

those identified as living in camps. The majority, however, are thought to be living 

outside official camps, with many dispersed in the country's cities. Many of those 

who moved out of camps in 2012, including returnees, are unlikely to have found a 

durable solution to their displacement. 

 

India has no national policy, legislation or other mechanism to respond to the 

needs of people internally displaced by armed conflict or generalised violence. 

Authorities, whether at the national, state or district levels, often fail to meet their 

responsibilities to protect and assist the displaced, in some instances because they 

were unaware of IDPs' rights. In cases where there was a response to a displacement 

situation, it generally came from state or district authorities rather than central 

government. These authorities were sometimes reluctant to offer support, 

particularly in cases where they themselves had played a role in causing of 

displacement. 

 

There was no central government focal point to ensure IDPs' protection, 

monitor their number and needs or facilitate durable solutions through return, local 

integration or settlement elsewhere in the country. Some national agencies and 

human rights bodies, including the National Human Rights Commission and the 

National Commission for Protection of Child Rights, advocated on behalf of IDPs. 

Humanitarian and human rights organisations had only limited access to the 

displaced population and there was little support from international actors in the 

response to internal displacement due to conflict and violence. 
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The Government of India has no national policy to respond to internal 

displacement caused by armed conflict and ethnic or communal violence. The 

responsibility for protecting the displaced and providing assistance to them generally 

falls on state governments and district authorities. This has resulted in wide 

discrepancies between responses from one state to another and even from one 

situation to another within the same state.  

 

It is very difficult to estimate the total number of conflict-induced IDPs in 

India as there is no central government agency responsible for monitoring the 

numbers of people displaced and returning, and humanitarian and human rights 

agencies have limited access to them. Those whose numbers are known are 

generally those living in camps and registered there. A conservative estimate of the 

total number of people displaced by conflict and violence would be at least 650,000 

as of August 2010, but the real number, which would include displaced people 

outside of camps and dispersed in India’s cities, is likely to be significantly higher. 

This page includes the data chart (Figure 1.1), news and forecasts for internally 

displaced persons (number; high estimate) in India. 

 

Figure 2.1 News, Forecasts for Internally Displaced Persons in India 

 

Source: http://www.tradingeconomics.com/india/internally-displaced-persons-

number-high-estimate-wb-data.html. visited on 12.09.2013 

 

Ever since independence in 1947, the Indian state has been committed to an 

ideology of ‘development’ led to state-led construction of dams, transport links and 

urban infrastructure. So strong was national consensus that protests against the large 
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number of dams built in the first four decades of independence were rare. It was 

only with the Narmada Valley Project that the first serious popular opposition to 

development-induced displacement began. Soon agitations spread to urban renewal 

schemes, highway making, steel plants, mining and the ecological ravages of the 

prawn industry.
4
 

 

It is a profound socioeconomic and cultural disruption for those affected. 

Dislocation breaks up living patterns and social continuity. It dismantles existing 

modes of production, disrupts social networks, causes the impoverishment of any of 

those uprooted, threatens their cultural identity, and increases the risks of epidemics 

and health problems. The special vulnerabilities of women to displacement: any loss 

of access to traditional sources of livelihood- land, forest, sea, river, pasture, cattle 

or saltpan land- marginalizes women on the labour market. It is only land and other 

sources are replaced that women at least partially regain their economic status. 

Women not only suffered in terms of health and nutrition, they also lost the capacity 

to provide a secure future for their children. By resorting to seasonal migration they 

have unwittingly denied their children access to school, health care, child welfare, 

and other welfare services. 

 

C. A Gender Analysis Of Forced Displacement And 

Resettlement 

 

As the vignette shows, displaced women are often caught in a double bind. 

The male and gender biases negatively affect displaced women in two ways firstly, 

the widespread nature of male biases in Indian society helps perpetuate gender in 

equality in terms of unequal resource allocation and distribution, and also 

legitimizes the silencing of women’s interest; secondly, biases within state 

institutions, structures and policies help perpetuate these societal inequalities.  

 

The woman IDP represents the epitome of the marginalisation and the dis-

enfranchisement of the dislocated. Her identity and her individuality are collapsed 

                                                
4
Paula Banerjee, “IDP Protection at the National Level in South Asia”, website- 

www.fmreview.org/FMRpdfs/BookingsSpecial/11.pdf, visited on 12.09.2013. 
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into the homogeneous category of 'victim' and community, devoid of agency, unable 

and incapable of representing herself, powerless and superfluous. The fact those 

women and their children make up 80 per cent of the forcibly displaced makes their 

object rightlessness more easily naturalised, because in our patriarchal acculturated 

state system, women are largely seen as non-subjects, enjoying at best secondary 

citizen-ship. Indeed the dyad of women and children in the dominant statistical 

discourse of forcibly displaced persons of UNHCR and the humanitarian agencies 

reinforces the configuration of women IDPs as victims and deems them as devoid of 

the possibility of agency.
5
 It is pertinent to mention that, the researcher had drawn 

empirical study on India’s Narmada Valley Project since 1991. 

 

The Narmada Project comprises two mega dams, 30 large dams, 135 

medium dams, and 300 small reservoirs and dams. All these projects, if realized, 

will most certainly totally transform the Narmada River, India’s holy and last free-

flowing river. One of the mega dams, the Sardar Sarovar Project (SSP), is supposed 

to bring water to some 30 million people and irrigate 1.8 million hectares of land 

with a capacity of 1450 megawatts of power. The 163- meter dam, if completed, will 

submerge 37,000 hectares of forest and prime agricultural land.
6
 

 

The NBA was the major organization representing adivasis who were to be 

displaced by the SSP. This group emerged from the amalgamation of several NGOs 

located mainly in Madhya Pradesh and Maharashtra that had become convinced by 

1988 that adequate resettlement for the 250,000-odd people to be displaced by the 

dam was impossible. Later, the NBA broke its alliances with other Gujarat NGOs, 

such as Arch-Vahini, that had been working in the early 1980s to secure land titles 

for adivasis in the submergence area.
7
 Instead, it opposed the construction of all 

                                                
5
 Rita Manchanda, “Gender Conflict and Displacement Contesting 'Infantilisation'of Forced Migrant 

Women”, Economic and Political Weekly, Vol. 39, No. 37 2004, Pg. 4179. 
6
 Lyla Mehta, “The Double Bind: A Gender Analysis of Forced Displacement and Resettlement”, in 

edited book of Lyla Mehta, forwarded by Medha Patkar, “Displaced By Development: Confronting 

Marginalisation and Gender Injustices”, Sage Publication, 2009, Pg. 6. 
7
 Arch-Vahini was the major Gujarat NGO working with the adivasi populations that were to be 

resettled. It gained support among these populations by championing the rights of those adivasis who 

did not possess written land titles, due to the fact that their historical land agreements with hill rajahs, 

e.g., the Raja of Rajpipla, had been mainly oral. Arch-Vahini was successful in acquiring 

compensation in land for such adivasis. Unlike the NBA, however, it did not oppose the dam 

construction in toto, but rather sought to improve resettlement policies and implementation. Its 

influence among the submerging populations was eclipsed by the NBA in the late 1980s. 
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large dams, a policy that it maintained, despite legal setbacks, until 2004. Indeed, 

while Arch-Vahini and other NGOs became connected internationally to 

transnational development organizations, such as Oxfam-UK, the NBA aligned itself 

with northern environmental organizations such as the Environmental Defence Fund 

(Washington, D.C.) and the International Rivers Network.
8
 

 

In 1995 the NBA used the success it had achieved through its transnational 

activist linkages to successfully engage in its public interest litigation case with the 

Indian Supreme Court and bring about a temporary halt to dam construction pending 

further review of the resettlement process. Later in the 1990s, however, the NBA 

proved unable to translate its transnational support into local gains, as support 

increased for the Gujarat government’s arguments for the necessity of the dam to 

relieve drought conditions in the western part of the state.
9
  

 

In 2000 the Supreme Court sided with the Gujarat government on this matter 

and come up with policies and programmes that, at least on paper, seek to restore 

and improve the lives and livelihoods of the displaced. The Gujarat policy was 

supposed to be a watershed in Resettlement and Rehabilitation (R & R) thinking at 

the policy level when it was devised in the late 1980s. It provided two-hectares of 

irrigable land to all heads of households, including the so-called landless and the 

encroachers. Looking to the view point of this chapter, I demonstrated not only to 

have implementations problems but also turned out to be badly flawed, especially 

from a gender point of view. 

 

a) Male and Planners’ Biases in Conceptualising Displacement and R and 

R  Processes 

 

The Resettlement involves a recording of gender blindness is a matter of 

major concern in case of the situations of internal displacement. This sort of 

blindness often makes the process of policy implementation even more ineffective 

and biased. Efforts towards resettlement and rehabilitation may also be flawed in 

                                                
8
 Judith Whitehead, “Submerged And Submerging Voices Hegemony And The Decline Of The 

Narmada Bachao Andolan In Gujarat, 1998–2001”, Critical Asian Studies, Vol. 39 No. 3,(2007), Pg. 

402 
9 Ibid Pg. 403. 
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terms of their understanding of gender and changing gender roles entailed in 

displacement. Gender- blind policies, gender assumptions and roles embedded in 

social and cultural practices in the affected communities, which disadvantage for 

women. One of the landmark judgment in 1979 made by Narmada Waters Dispute 

Tribunal (NWDT) Award that, in R & R which recognised the male as the head and 

sole deciding factor for compensation and rehabilitation. This award remained 

completely a ‘gender blind’ policy. 

 

The World Bank, one of the first in developing and initiating wide ranging 

socio-economic studies on the cases of displacement and rehabilitation, did not 

include any special provision for land allotment to women in studies conducted in 

the early nineties. In a study by TISS, 1993 it was pointed out that the absence of 

employment opportunities and adverse conditions at the rehabilitation sites in 

Gujarat where PAFs (Project Affected Families) of Sardar Sarovar Project were 

resettled forced women to join casual labour market to earn and supplement family 

income, mainly in the sugar plantation, where they were paid less than male 

workers.
10

  

 

Several male biases underscore the way in which displacement is conceived, 

and consequently, the way in which R & R policies and programmes are designed 

and implemented. The policy of R & R also fails to address the issues of gender 

equity and provisions for empowerment of women. To pay lip service, however, it 

makes provision for a representative of women residing in the affected zone to be 

included in the R & R Committee to monitor and review the progress of 

implementation of plan of R & R of PAFs. Poor dispossessed adivasi men also 

suffer because planners do not understand customary law, the importance of 

common property resources and the intricacies of the forest economy. These are 

some of the issues which have been extensively documented. The ultimate result 

shows that the male biases in displacement and R and R processes. 

 

 

 

                                                
10

 Sibaji Pratim Basu, “The ‘Other’ in the ‘Self’: The IDPs in India (A Status Report)”, Publication 

South Asians for Human Rights, 2013, Pg. 106. 
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b) The Project Affected Person Or ‘Oustee’ 

 

A PAF whose homestead has been acquired by the process of law and who 

has to relocated shall be considered an Oustee. The oustee is usually conceived to be 

a male household. An unauthorized structure shall not be considered for any benefit. 

One example, a Malaysian report on resettlement refers to ‘the settlers, their children 

and their wives’ and the wives are not counted as worthy to be given any 

employment. Thus the male is considered to be a breadwinner and the women a 

dependent and server. The Indian Acquisition Act explicitly states that: 

If the ‘person interested’ is not available to receive the notice foe acquisition 

then it may be handed over to, or served on, any other adult male member who 

resides with him. If no ‘adult male’ is present then the notice may be placed on the 

outer door of the house or in some conspicuous place in the office of the collector or 

courthouse, etc. in other words, if a notice is served on a women, it is not legal.
11

 

 

The Displacement induced by development projects is more dreadful than 

the ones due to other factors like natural disasters, conflicts etc. Such kind of 

displacement is not only just displacement of families from their habitations but also 

results in destruction of their traditional livelihood systems, unemployment thus 

leading to pauperization. It results in complete breakdown of the families with 

women, children, persons with disabilities and people living with HIV and AIDS 

bearing the greatest brunt. It has cut across national and international boundaries. 

 

A more appropriate definition of PAPs who are entitled to receive compensation 

should include all persons whose source of livelihood, place of residence, or other 

property is affected. This definition should not depend on an individual's legal status 

over the concerned location if the displaced person used the land to derive their 

livelihood or subsistence.  The landless and all persons negatively impacted by any 

of the works or activities related to the SSP should be treated as official PAPs.
12

 

 

 

                                                
11

 Supra Note 8. 
12

 Pooja Mehta, “Internally Displaced Persons And The Sardar Sarovar Project: A Case For 

Rehabilitative Reform In Rural India”, American University International Law Review, Vol 20 

No.613, 2005, Pg.644. 
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c) The Nature Of Assets And Ownership Of Land Of Displaced Person 

 

For poor people, particularly for the landless and assetless, loss of access to 

the common property assets that belonged to relocated communities (pastures, 

forested lands, water bodies, burial grounds, quarries, etc) results in significant 

deterioration in income and livelihood levels. Typically, losses of common property 

assets are not compensated by governments. These losses are compounded by loss 

of access to some public services, such as school, losses that can be grouped within 

this category of risks. 
13

 

 

Expropriation of land removes the main foundation upon which people's 

productive systems, commercial activities, and livelihoods are constructed. This is 

the principal form of decapitalisation and pauperisation of displaced people, as they 

lose both natural and man-made capital.  

 

Women and children, especially girl children, are the worst victims of 

displacement and destruction of livelihoods. The impact of neo-liberal forces is 

resulting in powerlessness and denial of human rights for women and girls. With 

reduced access to basic social services, access to and control over economic assets, 

major shifts in production patterns and shrinking of common property resources, 

women with already differential and restricted socio-political common property 

resources and economic entitlements, and their capabilities and rights are getting 

further pauperized, thereby making them more marginalized and vulnerable. With 

men migrating in search of livelihood, the high incidence of HIV and AIDS deaths 

and farmer suicides, women are left to feed for themselves. More frightening is the 

power dynamics in the society making women more vulnerable to various forms of 

violence and exploitation and this lowers their self-esteem and autonomy. 

  

d) Gender and consequences  of displacement 

 

Displacements or forced migration hinders development in at least four 

ways; by increasing pressure on urban infrastructure and services, undermining 

                                                
13

 L.K.Mahapatra, ‘Testing the Risks and Reconstruction Model on India's Resettlement Experiences’, 

in M Cernea (ed), “The Economics of Involuntary Resettlement: Questions and Challenges”, 1999, 

The World Bank, Washington, DC. 
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economic growth, increasing the risk of conflict and leading to worse health, 

educational and social indicators among migrants themselves. 

 

The displacement results from the need to build infrastructure for new 

industries, irrigation, transportation highways, power generations, or for urban 

development such as hospitals, schools and airports. These projects are indisputably 

needed for future development. This has made people to live in better condition, 

provide with proper employment, and supply with better service for all. But the very 

poor thing is that, the involuntary displacements caused by such projects create a 

major imposition on some population segments. They restrict that population’s 

rights by the state-power intervention which is often carried out in ways that cause 

the affected populations to end up worse off. 

 

It is very fortunate that, one third of the world’s urban population, about one 

billion people, lives in slum; in poor quality housing with limited fresh water, 

sanitation and education services.  

Mass migration disrupts production systems and undermines domestic 

markets. With addition, there is loss of capital in the form of the labour force and 

investment of education undermines economic growth.  

 

The movements of the population are already recognized by the UN Security 

Council as constituting a potential threat to international peace and security, 

particularly if there are existing ethnic and social tensions. 

 

The displacement undermines the provision of medical care and vaccination 

programmes, which face risk in causing of deadly infectious diseases and becomes 

difficult to deal with it. It is very much pertinent to mention here that displacement 

suffer worse health outcomes than settled people. They are forced to flee quickly 

from very fortunate climate events, which makes a risk of sexual exploitation, 

human trafficking and sexual and gender based violence. 

 

A concise description of each fundamental risk follows, illustrated with some 

empirical evidence. 
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i. Landlessness 

 

The contention of landlessness is elaborated by Cernea. Said  

“Expropriation of land removes the main foundation upon which people’s 

productive systems, commercial activities and livelihoods are constructed. 

This is the principal form of decapitalisation and pauperization of displaced 

people…. unless and until the land basis of people’s productive systems is 

reconstructed elsewhere, or replaced with steady income-generating 

employment, landlessness sets in and the affected families will become 

impoverished.”
14

 

 

 Possession of land by Displaced Persons divided into three categories: a) 

homestead lands, b) irrigated and non-irrigated agricultural land used for different 

crops, and c) other types of land that included forest and orchard land. Other types 

of land were encroached government forestland. 

 

It is important to mention here that, Cernea had sited on numerous issues 

regarding landlessness of Indian people due to displacement in different regions like 

one of the example in the case of Sardar Sarovar oustees in Gujarat each of the 

project-affected family was granted with five acres of land, so it is very significant 

that the displayed people had a reduction of land assets. Some of the following 

examples illustrated about the description of displacement by different mega 

projects. From India's Rengali project,
15

 reports that the percentage of landless 

families after relocation more than doubled - from 4.6 per cent to 10.9 per cent; 

while in the coal mining displacements around Singrauli, the proportion of landless 

people skyrocketed from 20 percent before displacement to 72 percent after. A 

sociological study of Kenya's Kiambere Hydropower project found that farmers' 

average landholdings after resettlement dropped from 13 to 6 hectares; their 

livestock was reduced by more than one-third; yields per hectare decreased by 68 

                                                
14 Lyla Mehta, “Displaced by development confronting marginalization and gender injustice”, Sage  

publication, 2009, Pg 15. 
15
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percent for maize and 75 per cent for beans. Family income dropped from Ksh 

10,968 to Ksh 1,976 - a loss of 82 per cent
16

.  

 

 Few examples like Malu a small parts of Sardar Sarover area where in the 

year of field-work, the penultimate rains, crucial for good jowar harvest, failed. The 

villagers predicted a drought accompanied by forced out-migration, indebtedness 

and a shortage of cash. This was again in contrast with the impact of drought in 

Gadher where it was less severe.  

 

 Looking to these multiple characteristics changes in land I felt that people 

have contributed themselves in impoverishment and growing of ill- being cannot 

capture the term landless. Thus to solve the problem of landlessness it is very 

important that the project affected officials claims to strengthen by opting the SSP R 

and R package, in their point of view, which may called as landless have been given 

land. But it is very unfortunate that this package will not give land with proper 

nutrition, diversity of crops etc., to the displaced one who are under discussion.  

 

With the above discussion it is very pertinent to mention that the researcher 

concentrated on the impact of women and children from different project areas. The 

important point is that a problem centering on relating to the risk of landlessness has 

differentiate between women and men. Women are not considered fully independent 

beings in the process of land allocation and selection. They were neither being 

consulted by their husband nor even by the officials in decision making processes 

for land allocation.  

 

In Gadher, many women, especially from Vasava community, had their own 

plots of land where they could able to grow vegetables and spices. They made their 

cropping decisions and controlled the use of crops, which are largely meant for 

subsistence purposes. This has given them the level of autonomy power in the 

household’s production system. Landlessness according to them is the greater 

insecurity than the men who very offenly gets benefits from the officials in many 
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World Bank Technical Paper No 227, World Bank, (1993), Washington, DC. 



 

Internally Displaced Women and Children in National Arena 

 

231 

 

terms.
17

 Thus looking to the situation I may observe by saying that in the word of 

men, if women had been kept for consultation process in village selection, then it 

would be hardships in the resettlement process and would have been averted.  

 

ii. Joblessness 

 

Losing jobs in urban and rural due to displacement by mega projects has 

made people to migrate from one place to another to join in enterprises, services, or 

agriculture. To create a new jobs is difficult and requires substantial investment. 

Unemployment or underemployment among resettlers often endures long after 

physical relocation has been completed.  

 

Joblessness among resettlers often surfaces after a time delay, rather than 

immediately, because in the short run resettlers may receive employment in project 

related jobs. Such employment, however, is short lived and not sustainable. 

Evidence compiled from several dam projects shows that the 'employment boom' 

created by new construction temporarily absorb some resettlers, but severely drops 

toward the end of the project. This compounds the incidence of chronic or temporary 

joblessness among the displaced.
18

 

 

Basic to impoverishment is the absence of alternatives to the livelihood lost. 

Very few projects give jobs to the DPs/PAPs (Displaced People/ Projected Affected 

Persons). For example, in AP, in our sample of 635 families, 27 were in the process 

of displacement or deprivation. Of the remaining 608, availability of employment 

had declined from 509 (83.72%) before the project to 253 (41.61%) after it. The 

project gave very few of these jobs. In Orissa out of 266,500 families of DPs/PAPs 

for which we got data, we have confirmation of one job given by the project to only 

9,000.
19

 In West Bengal, in our sample of 724 families, 125 (20%) were given a 

permanent job each, most of them by two recent projects. No job was given in Goa 

and very few in Kerala. 

                                                
17 Supra Note 14, Pg 17. 
18

 Michael M. Cernea, “Risks, Safeguards and Reconstruction: A Model for Population Displacement 

and Resettlement”, Economic and Political Weekly, Vol. 35, No. 41, Oct. 7, 2000, P. 3664. 
19

 Fernandes, Walter and Mohammed Asif, “Development-Induced Displacement in Orissa 1951 to 

1995: A Database on Its Extent and Nature”, 1997 New Delhi: Indian Social Institute. P.137-139. 
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It is very oftenly found that, most of the jobs given to the tribals, particularly 

women, who are unskilled, often on daily wages. For example, in West Bengal only 

8 permanent jobs went to women. Of the 45 semi-skilled jobs, none went to tribals 

or Dalits and 2 to women. 6 more men and 5 women got temporary jobs. 90% of the 

jobs got by tribals in AP were unskilled, often temporary. In Orissa, some tribals got 

semi-skilled jobs in the NALCO unit at Damanjodi, Koraput district because a 

voluntary agency trained them in some skills. Otherwise, all the skilled jobs go to 

persons from the dominant castes as we saw in the second NALCO unit in the upper 

caste dominated in Angul district. Some projects are ready to give technical training 

to the DPs/PAPs who have adequate educational qualifications. But even among the 

dominant castes, in most cases only boys study up to the high school. So girls even 

of these castes and boys and girls from the subalterns lose out.
20

 

 

The few R&R policies that exist are discriminatory on this component. For 

example, Coal India stipulates that a job be given for 3 acres of land acquired. In the 

25 mines being planned in the Palamau district of Jharkhand it is reduced to 2 acres 

for matriculates. So even in the tribal villages sons of non-tribal Rajputs get the jobs. 

The T. N. Singh Formula 1967 was the only provision with a semblance of an effort 

to rehabilitate the DPs. It stipulated that public sector mines and industries give a job 

per family they displaced. It had many shortcomings. For example, many families 

have more than one adult but only one job is given, almost always to a man 

considered its head. Women, particularly tribal, deprived of the land and forests that 

are the source of their relatively high status and of economic utility, rarely get a job. 

Despite these and other shortcomings it was a step in the right direction and should 

have been pushed further. Instead, the Standing Committee of Public Enterprises 

(SCOPE) abandoned it in 1986 since mechanisation that had started with the 

beginning of liberalisation in the mid-1980s had reduced the number of unskilled 

jobs.
21

 

 

Cernea rightly demonstrates that displacement leads to the loss of wage 

employment for landless labourers, small business owners and service workers in 
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rural and urban contexts. As displacement due to development, conversation, 

disasters or conflict, often leads to tremendous alienation from common property 

resources (CPRs) such as forests, land fodder or water.  

 

iii. Homelessness  

 

Loss of shelter tends to be only temporary for many resettles; but, for some, 

homelessness or a worsening in their housing standards remains a lingering 

condition. In a broader cultural sense, loss of a family's individual home and the loss 

of a group's cultural space tend to result in alienation and status-deprivation. For 

refugees, homelessness and placelessness are intrinsic by definition. In the 

Cameroon Douala Urban  project, more than 2000 displaced families were hindered 

in their efforts to set up new permanent houses; less than 5 per cent received loans to 

help pay for assigned house plots. According to reports from China's Danjiangkou 

reservoir project, about 20 per cent of those relocated be-came homeless and 

destitute. Violent destruction of shelters belonging to people labeled squatters is 

used in some places as a means to speed up evictions (e g, in Uganda in the Kibale 

Park area). When governments initiate compulsory villagisation schemes and force 

people to resettle, families lose natural and man-made capital assets and tend to 

experience a lasting sense of placelessness. Resettlers risk of worsening housing 

conditions increases if compensation for demolished dwellings is paid at assessed 

market value rather than replacement value. Resettlers often cannot incur the labor 

and financial costs of rebuilding a house quickly and are compelled to move into 

'temporary' shelters. These resemble the condition of refugee camps, set up over-

night. The 'emergency housing centers’ and 'temporary relocation camps' used by 

some projects as a 'temporary' backup often make homelessness chronic rather than 

temporary. At the Foum Gleita irrigation project in Mauritania, only 200 out of the 

881 displaced families successfully reconstructed their housing; the rest lived 

precariously for two years or longer in tents or under tarpaulins. In the Kukadi-

Krishna irrigation sub-projects in Maharashtra, India, 59 per cent of the displaced 

families were found living in temporary/semi-permanent houses 10t o 15years after 
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their relocation.
22

  Yet resettles' risk of homelessness - related closely to joblessness, 

marginalisation, and morbidity can certainly be avoided by adequate project 

financing and timely preparation. 

 

iv. Health and Morbidity Study 

 

There is a stage in the development of human civilization when the matter is 

analytically separated from the mind and answer to everyday world phenomena is 

sought in the universals of nature. Health and disease are measures of the effective 

less with which groups combining biological and cultural resources, adapt to their 

environments. 

 

In the terms of Berg
23

 health is not a state of mere disease freeness but it is 

qualitative and holistic dimension of human life. The researcher found that health 

and disease are related to cultural, psychological as well as biological factors 

underline the conveyance of medical anthropological interests. Earth is guided with 

several parameters like food habits, nutrition, safe drinking water, environmental 

sanitation, personal hygiene and life style. The physical environmental condition in 

rural as well as in urban areas are mostly affected by environmental hazards. Due to 

the changes of environment there is serious decline in health and the increased of 

vulnerability to illness, often due to unsafe water supply and poor sewage system 

that lead to epidemics, chronic diarrhea, dysentery and etc. 

 

It is often seen by the researcher that the rural women store their drinking 

water from nearby dug well, tube well or stream. They use the same water for 

bathing, washing of cloths, ablutions etc. thus this pollutant stagnant water is a 

suitable breeding ground for mosquitoes and insects. It is very often to see that, the 

preservation of food is not hygienic. They kept the overnight dinner leftover food 

items especially rice and roti in an uncovered earthen bowl.it may cause 

contamination of food and at the same time the food becomes rotten. These people 

are very much accustomed  to take such stale food, which causes gastrointestinal 

                                                
22
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disorder.it is found that vulnerable people very often take liquor in empty stomach, 

which is also harmful and may lead to several diseases including tuberculosis, 

neurosis of liver etc.  

 

Another factor is that, illiteracy and lack of awareness are directly associated 

with high incidence of illness among the family members specially the vulnerable 

groups. Some major and minor health problems observed during the survey in the 

Upper Indravati Dam in Kalahandi district of Orissa.
24

 It was found that, most of the 

displaced were suffering from fever and malaria. Many were also affected by 

arthritis. These people do not take proper treatment by taking medicines other than 

this they basically belief on super natural power like local deity and perform rituals 

for speedy recovery of chronic diseases. If we do the survey of the place it is seen 

that most of the people take transitional way of treatment, some take modern 

allopathic treatment, again some take both traditional and modern treatments. Thus 

the researcher may recall the matter by saying that the people who take medicines on 

the basis of modern methods they survive better than the other method. 

 

Due to non-availabity of proper health treatment the people are suffering 

from a number of diseases for a prolonged period. Due to lack of resources they do 

not go to PHC where free treatment is provided but a patient has to purchase 

medicines. Since they are not in a position to purchase medicine they have no other 

alternative but to believe in the world of supernatural power for quick relief and 

cure. The sample size of that particular district shows that among displaced families, 

a total of 45 households depends on tribal herbal treatment, 40 households having 

home remedies for some specific diseases, 30 households informs non-availability 

of any treatment and 20 households depends on allopathic.   

 

v. Loss of access of common property
25

 

 

Access to land, forest, river, sea, fisheries, cattle, grazing land and other 

common property resources, which support subsistence livelihoods and provide 
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greater security against risk of poverty to women and children. In addition, women 

have the responsibility of collecting fuel, wood, fodder, and minor forest produce 

and water for their family. As women have no rights on these resources, thus, their 

loss of access to these resources is seldom focused upon when displacement takes 

place. Whenever, these resources are often not replaced during resettlement with 

women often bearing a disproportionate share of the resulting costs. 

 

The impact of displacement on the social and economic condition of women 

and children by six development projects such as Bolani Iron Ore mines, Durgapur 

Steel Plant, Jawaharlal Nehru Port, Maharashtra II Irrigation, Upper Krishna 

Irrigation and Sardar Sarovar dam found that any loss of access to traditional 

sources of livelihood land, forest, sea, river, pasture, cattle, and salt pan land 

marginalizes women in the labour force. It is done only when land and other sources 

are replaced that women themselves at least partially regain their own economic 

status.
26

 

 

In Kohadia villages of Korba, an industrial area in Madhya Pradesh, the 

women found that with no forests in the vicinity, they had to depend on the market 

for fuel.  Most of the people of that village were unemployed or under-employed, 

this proved to be a major strain. Again, in Kohadia, since the river was full of fly 

ash, the women and children had to depend on private wells owned by better-off 

members of the colony. With no grazing land, cattle had to be got rid of. This 

Kohadia village was not the only village in the area to face the problem. Also the 

resettled oustees of the Sardar Sarovar Project had lost access to the forest and river. 

They were also finding the maintenance of cattle and goats problematic due to lack 

of grazing lands. They too, like the oustees of Kohadia, had been forced to sell their 

cattle. However, in the Korba and Singrauli regions, firewood remained as a major 

problem.
27

 

 

It is very evident to say that due to deprivation of land, forest, and non-wood 

forest products, women are no more equal partners with men even in the tribal 
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society in food gathering, hunting and cultivation. Thus it results into the loss of 

their freedom in social matters, their independence in economic matters and almost 

no gain in the political and educational fields of social change. It is well previewed 

that due to these changes, children are the most vulnerable group who are with no 

education being forced to work in different sectors which are against their normal 

living.   

 

It is very important to mention that the women’s links with CPRs will not be 

acknowledged unless they are viewed in a disaggregated fashion community. If the 

women are given pivotal role in household reproduction then the compensation 

packages will not explicitly target women’s interests in CPRs.  

 

It is pertinent to mention that, when displaced people's access to re-sources 

under common property regimes is not protected, they tend either to encroach on 

reserved forests or to increase the pressure on the common property resources of the 

host area's population. This becomes in itself a new cause of both social conflict and 

further environmental degradation. 

 

D. Internally Displaced Women And Children In The Politics Of 

Urban Displacement 

 

In the matter of distribution of benefits and burdens, the development 

projects have raised questions of equity, fairness, justice, and equality before law. A 

review of existing literature on development-induced displacement reveals that there 

is a lot of evidence available on the socio-economic impact of displacement and 

resettlement on the communities, and some information is available on some 

vulnerable sections of the populations such as the tribals, there is very little 

empirical data available on the issue of development-induced displacement from 

gender perspective. The burden of displacement may affect women differently 

because of the fact that there exist gender disparities in the country. There are intra-

household inequalities between male and female in terms of literacy, health, 

nutrition, access to and control over resources and income, ownership of assets etc. 
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Gender is commonly used to refer to social roles, social relations and social 

practices. Gender is a powerful social and cultural construct determining the ways in 

which social relations are structured between men and women. Gender takes the 

central role in the societies, responsibilities, resources and rights between men and 

women. It constitutes the entire gamut of relations that govern the social, cultural 

and economic exchanges between women and men in different arenas from the 

household to the community, state and multilateral agencies. Gendered values and 

practices have the potential on marginalizing of certain groups of people, including 

third world peasants, tribals, women and poor.  

 

In the context of development projects, gender becomes especially 

significant for several reasons. Gender and class (class/race) based division of labor, 

distribution of property and power, structure people‘s interactions with nature and in 

the process structure effects of environmental change on people and their responses 

to it
28

. As such, these women experience displacement in a specifically gendered 

way as it affects their everyday lives. Gender analysts also point to the way in which 

these development projects are borne differently by women and men. Several studies 

elaborate on vulnerable communities like women and children that tend to be 

impacted by displacement in ways that require an evaluation beyond monetary loss 

of land. Additionally in an unequal context of gender, disparities tend to be further 

exacerbated.   

 

a) Locating Gender 

 

Women and children constitute the overwhelming majority of internally 

displaced people.
29

  The female-headed households are the highest amongst 

displaced people. Despite the vast documentation on displacement and resettlement 

processes, national and international debates have remained largely ungendered. 

Project-affected communities continue to be portrayed in a rather homogenous and 

undifferentiated way in local and state discourses. The massive changes in the 

division of labour, in negotiations within communities and households, in property 
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rights and in access to and control over resources clearly affect men and women 

differently, require an analysis through the lens of gender. The malaise of gender-

blindness is also found in policy related guidelines concerning resettlement, where 

the settler or oustee is unproblematically assumed to be male as is evident in the 

quote at the beginning of this article. This often occurs because women and children 

are not considered to be subjects in their own right due to discriminatory gender 

practices and biases that are prevalent across many parts of the developing world. 

Even when women and children are the focus of official policies and interventions, 

they are often ‘naturalized’ as passive or ‘infantilized’ and not endowed with 

agency. This is also reflected in official policy debates on resettlement that further 

reduce women’s status to second-class citizens.
30

 

 

Just as policy debates on displacement have been engendered, so too have 

academic debates. Beyond the general recognition that women might suffer more 

than men in the course of the displacement process, there have not been systematic 

analyses of the gendered dimensions of forced displacement and resettlement 

processes apart from a few studies.
31

 But in the standard works on displacement and 

resettlement, references to gender have a rather add-on character.
32

 Therefore, it is 

important to overcome the past invisibility of gender issues as well as raise 

awareness of how gender and social justice can be achieved in displacement and 

resettlement processes. In this context, the researcher debated on displacement and 

resettlement which needs to be located in wider debates of gender, social and power 

relations, rights, inheritance and socio historical processes concerning ideology, 

patriarchal domination, discrimination, and the division of labour. 

 

The gender lens also helps challenge the conventional logic of displacement 

by presenting alternative notions of accounting, budgeting, loss, resources, and 

development planning. Feminist analyses have helped to unpack the “taken-

forgranted” in conventional social and economic analyses in development 
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processes.
33

 A question has risen about who benefits and loses from development 

interventions, and how to unpack aggregate notions of the “common good.” It is 

offered with alternative perspectives on cost benefit analyses, well-being and 

welfare. As conventional understandings of these issues have largely ignored the 

differential impacts of development processes on men, women, children, or between 

rich, poor, powerful and powerless, they also neglect that the beneficiaries of 

projects have tended to be men. The researcher while analyzing the above problems 

it has found gender scholars, by contrast, have long been concerned with issues of 

equity and distribution. Their primary concern has been to understand the root 

causes of gender gaps in the allocation of the benefits and costs of development, and 

in the distribution of resources. Gender analysts also point to how the costs of so-

called projects are borne differently by women and men and that evaluation needs to 

be done in a way that goes beyond the monetary loss of land. 

 

A gender perspective challenges the equation of development with economic 

growth. The growth or development that proceeds in an unequal way cannot lead to 

social and economic justice for all women and men. For development to achieve 

equity goals, it must entail a process of redistribution whereby the costs and benefits 

are borne equally by men and women; by powerful and powerless groups. Such 

logic is also common amongst displacement scholars, especially from the 

‘movementist’ rather than the managerialist tradition, who question the principles 

that justify displacement, rather than accept it as a necessary evil.  

 

b) Sudden Locational Displacement Causes Problems to Women 

and Children in India 

 

Over the years, governments have successfully created an illusionary 

perception of “development” related activities to divert attention from the forced 

eviction of poor tribals. Phrases like “Development Induced Displacement” have 

been coined to create the illusionary impression that displacement of tribals must be 

taken for granted whenever “development” takes place. A better and more accurate 
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phrase would be: Displacement in the Name of Development. Across the country 

tribals are realizing that the so called “development” activities and also the 

deployment of security forces to flush out naxals have a common goal: their eviction 

so that the local minerals and other resources can be exploited to sustain the so 

called GDP growth rate of the country. They also realize that the so-called 

constitutional provisions to safeguards their traditional lifestyle, culture, and identity 

are too flimsy to count upon.
 34

 

 

Therefore, the number of protests against compulsory acquisition of land is 

rising. For example, construction of manufacturing units such as Tata’s Nano car in 

Singur, in which 997 acres of agricultural land was acquired to set up a factory for 

one of the cheapest cars in Asia, (the project was subsequently shifted to Gujarat) or 

for developing Special Economic Zone such as in Nandigram or construction of 

large dams like Sardar Sarovar Dam on the river Narmada, which famously led to a 

cancellation of grant by World Bank due to protests under the argument that the 

tribal population was getting displaced under unfair conditions among other reasons 

such as environmental impact of the project.
35

  

 

The  effects of displacement spill over to generations in many ways, such as 

loss of traditional means of employment, change of environment, disrupted 

community life and relationships, marginalization, a profound psychological trauma 

and more. According to the 2001 Census, Chhattisgarh (31.8%) has the highest 

percentage of ST people in its population followed by Jharkhand (26.3%) and Orissa 

(22.1%). The tribal communities in these states have faced rampant exploitation, 

displacement and dispossession from their resources at the hands of the state.
36
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Due to displacement the women continue to face exploitation, oppression, 

multiple forms of discrimination and violence in all forms from the impact of neo-

liberal globalisation, fundamentalisms and militarisation. This present imperialist-

dominated economic and political processes promote corporate control over all 

aspects of food and fibre production and have created monopoly control over land, 

seas and marine resources, water, livelihoods, seeds and genetic biodiversity.  

 

Corporate farming and contract farming, intensive industrial aquaculture, 

expansion of agro-fuel projects, setting up of Special Economic Zones (SEZ), and 

massive land conversion are displacing thousands of women peasants, agricultural 

workers and fisherfolk, worsening the loss of livelihoods and productive resources; 

increasingly poisoning the environment; accelerating poverty and disintegrating the 

rural economy. Rural women are disproportionately and negatively affected, 

suffering increased gender based violence, hunger and malnutrition, forced evictions 

and trafficking. 

 

Industries like mining, logging, energy projects, bio-fuel production and 

agro-industries are taking away the ancestral lands of indigenous women and their 

communities. Commercialisation and monopoly control are destroying the 

traditional knowledge and practices that have kept indigenous women self-sufficient. 

Displaced from their economic base, indigenous women are forced to migrate and 

lose the protection provided by their communities and alienate them from their 

culture and value systems. It is in this way that imperialist globalisation is causing 

ethnocide among indigenous women, their children and their communities. 

 

The rural women forced to cross borders due to state repression and in search 

of livelihood have had to bear huge social costs, are subjected to increased violence, 

abuse, exploitation, discrimination and criminalisation, and denied their rights as 

women and as migrant workers and when they return home, face alienation. The 

remittances of migrant women workers have sustained the bankrupt economies of 

Asian countries. 
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The Fundamentalisms and globalisation processes are interacting with caste 

discrimination, further denying Dalit women the right to land, political and equal 

status and the very right to life. Thus Dalit women daily face increased 

untouchability, sexual exploitation and the violent atrocities and harassment by the 

dominant caste. Dalit women face loss of livelihoods, displacement and migration 

and trafficking due to the onslaught of new economic policies and the destructive 

globalisation processes. 

 

The researcher can give an examples from its own country like in Orissa 

where the place is extremely rich in minerals, most of which lies in the tribal 

districts. The hilly terrain and availability of water also makes them suitable for 

reservoirs and dams. The major dams taken up in Scheduled areas are the 

Machkund, Salandi, Balimela, Upper Kolab, Indrawati, Mandira etc. The major 

industrial projects taken up in scheduled areas have been the Raurkela Steel Plant, 

NALCO’s Alumina refinery at Damanjodi, HAL, Sunabeda. Large numbers of 

future industrial projects are under implementation or proposed in scheduled areas 

including the alumina refineries of UAIL in Kashipur and Vedanta at Lanjigarh.  

 

It is estimated that over 1.5 million people have been displaced due to 

development projects between 1951 and 1995, of which about 50% had been tribals. 

Further, less than 25% of the displaced tribals were ever resettled even partially. The 

casualness with which displacements of tribals have been treated is evident by the 

fact that out of 13 major dam projects before 1990, no data seems to be available on 

ST families displaced in 7 projects. 

 

Similarly out of 10 major industrial projects, no data on proportion of STs 

displaced is available for seven projects. Except for a few irrigation projects, 

development projects have not provided land as compensation. Even where the 

principle of land for land compensation was agreed, often only cash compensation 

was given saying that suitable land was not available.  

 

A study of seven development projects showed that legal landlessness 

increased from 15.6% of the households to 58.8%.after displacement. More 
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important, since large areas of land cultivated by scheduled tribes are not legally 

settled in their names, they receive no compensation when such land is taken up for 

development projects. A study of displacement in upper Indravati Project found that 

landlessness increased from 49% to 85% after displacement. 

 

c) Recognising Rehabilitation To Women And Children For 

Internally Displacement Due To Mega Projects  

 

Development caused displacement generates varied responses from different 

sections of society and it also creates a differential impact on the lives of people. It 

is generally believed that development efforts, which does not leave majority of its 

people worse off and promotes health, education and income could be regarded as 

participatory.  Most of the development projects operate in totally opposite direction 

where majority of the project affected families are left to fend for themselves with 

poorly planned, badly executed, inappropriate and inadequate rehabilitation plans. 

The resettlement and rehabilitation for them becomes all the more difficult in the 

absence of state level policy and legislative mechanisms. It is very evident to say by 

the researcher that, the case of India where compulsory acquisition of land for public 

purpose particularly for infrastructural and industrial projects in public and private 

sector has aggravated the already existing inequalities and is instrumental in 

uprooting people from their natural habitats both in the pre and post-colonial 

periods.  

 

With globalization and trade liberalization, the increased demand for land 

has provided further boost to the miseries of displaced persons evicting them from 

their homes and forcing them to give away their assets and means of livelihood. 

Women are the worst affected among the displaced people. Being the most 

discriminated and vulnerable, displacements add to their already existing miseries. 

Development process thus has brought forward the biggest challenge of resettlement 

and rehabilitation of the persons displaced by the development projects. With a long 

history of displacement complemented by a poor record of rehabilitation; a 

conservative estimate reveals that from 1951 to 1991, around 21 million people have 

been displaced from their locations for the purpose of dams, mines, industries and 
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wildlife sanctuaries. Land Acquisition in India is done under the Land Acquisition 

Act (LAA), 1894. This Act does not have any provision for rehabilitation. Since 

then until 1985, any state government or Central Government enacted no legislation 

or a policy for resettlement and rehabilitation. 

 

It was only when states like Madhya Pradesh in 1985, Karnataka in 1987 and 

Maharashtra in 1989 enacted laws however, without properly laid down rules and 

regulations for resettlement and rehabilitation of the people displaced from state-

level water resource projects; the legacy of the colonial government was broken. 

Public sector companies like National Thermal Power Corporation (NTPC) and Coal 

India Limited (CIL) also came out with their policies in 1993 and 1994 respectively. 

These policies were, however, alleged to be formulated under the pressure from the 

World Bank. Government of India has come out with a National Policy on 

Resettlement and Rehabilitation (NPRR) for Project Affected Families, 2003, which 

was published in the Gazette of India on February 17, 2004. The first draft of this 

policy was brought out in1993 and thus the policy was long overdue. This policy has 

however generated a debate among the scholars about its relevance for the project-

displaced people. Some scholars compared this policy document with proposed draft 

of the policy and came out with the observations that the policy is regressive in its 

nature. Comparing the new policy with the old Land Acquisition Act (LAA), 1894 

the researcher find that both NPRR and LAA have conflicting clauses and that the 

former serves the vested interests of the land requiring body. However when it 

comes to neglecting the vulnerable sections of society including women, the NPRR 

follows the spirit of the LAA. The policy is also viewed as a package with a series of 

barriers, assumptions and conditions, which while criticizing cash compensation, 

actually bases itself on cash instruments and serves the agenda of corporate 

globalization.
37

 

 

A review of the laws and policies dealing with rehabilitation of displaced 

people reveals that women’s concerns and needs are grossly ignored in these 

policies. LAA, 1894 determines compensation and rehabilitation benefits in the form 

of cash to displaced people on the basis of the ownership on the land acquired. It 

                                                
37 www.lawyersclubindia.com/default.asp visited on 30.03.2014. 
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recognizes only individual and no collective rights. Thus people depending upon 

common property resources for generations are not entitled to any compensation 

under this Act. Thus, the Act reflects gender discrimination. It merely reinforces the 

existing reality of women’s lack of ownership and property. More can be viewed 

that, the cash compensation awarded to the male member of the family has an 

adverse impact on women as they have no control over the cash compensation.
38

  

 

The policy which is adopted by NTPC and CIL are also considered to have 

gender discrimination as none of the policies adopted by these public sector 

undertakings recognize women as independent entity for R&R benefits. CIL policy, 

however does make a passing reference to the fact that special attempt will be made 

to ensure that women get adequate access to income generating opportunities 

offered under R&R policy which provides such benefits only based on the land 

ownership. So the policy conflicts itself with the existing realities of women owning 

the land. 

 

In the State of Uttar Pradesh and Madhya Pradesh policies, have an elements 

of gender discrimination. Government of Orissa offers a policy with some gender 

components. In its resolution no.25101 dated 14th July 1992, the policy accorded 

divorcees (with or without dependent children) and with no source of livelihood; 

status of a separate family for R&R benefits. The ground reality is however that the 

required clause for claiming the benefits by submitting an affidavit proving herself 

to be a divorcee followed by an enquiry of that claim by the office-in-charge; makes 

it really difficult for such women to avail R&R benefits under the policy. It is 

evident to say that, in majority of the cases, the husbands desert these women 

without a formal divorce. Therefore such clauses make these illiterate women all the 

more vulnerable as they are at the mercy of the office-in-charge and also it is very 

difficult for them to get affidavits.  At project level, the planners of the Sardar 

Sarovar Project of Maharashtra Government considered major unmarried daughters 

for the purpose of R&R. Gujarat government categorically left out unmarried 

daughters and includes all women widowed after 1980 as separate family for the 

purpose of R&R benefits. Women widowed prior to 1980 are, however, considered 
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as dependents on the male head of their families. Madhya Pradesh Government, on 

the other hand, does not mention women at all for resettlement and rehabilitation. 

The recently adopted National policy on Resettlement and Rehabilitation (NPRR) 

again shows the same kind of gender discrimination. Thus the single male adults are 

able to claim the benefits separately but unmarried women do not receive any 

benefits and are treated as dependents on their male relative. However, it recognizes 

the concept of family for the purpose of resettlement and rehabilitation where 

unmarried daughters and unmarried sisters are included.
39

 

 

d) Place-Making And Structural Violence  

 

India the development projects became more intense after independence. The 

illusion of the ‘displaced for the sake of the development of the nation’ started to 

disappear when studies came out regarding developmental projects. The most 

intense study about displacement came out only during 1980s. It needs to be 

mentioned here that India has one of the highest development induced displaced 

population in the world. There are fifty million people displaced due to development 

projects. There are some 3,300 big and small dams in India during the last fifty 

years.
40

 It constituted total 15% of the dams (big & small) of the world.
41

 

 

The researcher had studied and revealed that Sardar Sarovar Dam and other 

dams on the river Narmada directly affected more than one million people. But 

when planners of the nation conceived the policy regarding developmental progress 

of the country they ignored this particular aspect. 

 

Discrimination, harassment, and violence combined with difficult economic 

circumstances, particularly related to inflated housing costs, make life a very 

challenging. It is important to go beyond the notion of migrants as solely “victims of 

the city” to focus on the ways they navigate, negotiate, and ultimately survive and 
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even thrive in the city in ways that are mostly invisible to other communities. The 

concept of place-making occurs when a material space is inhabited and allows 

patterns and rhythms of life to develop.  

 

Due to place making process of displaced people a very evident issue is that 

absence of an indigenous drinking water source has often forced residents to ensure 

huge physical inconveniences, and sometimes mental harassment, having fetch 

water from other sources like public wells in a neighboring village or wells located 

in private farmlands. The host communities see them as unwelcome intruders who 

tend to share their resources like water, trees, grazing land, schools and primary 

health care facilities, besides competing for labour work and other local 

employments.
42

  

 

The relation between property rights and claims to place would be to extend 

the idea of place not as a natural ‘given’ that people inhabit, but as a cultural artifact 

that is produced through material and symbolic labour-sweat, blood and dreams. 

 

Relocation allows only movable heritage to shift along with the displaced. 

Relocation of PAPs as a community demands reconstruction immobile cultural icons 

in the new site. From providing amenities in the relocation sites, the R & R policy of 

SSP states that water supply for drinking and cattle, fodder and grazing land, 

schools, approach roads, electricity connection, health centers, religious places, 

cemetery and grave yards, Panchayat house, etc., should be made available. More 

often these facilities are linked to a minimum number of relocated families. The 

relocation process, as experiences have proven, does not always contain the 

minimum number of specified families required for the provision of a particular 

facility at a new site. The major problem in the new sites has been lack of 

maintenance of created services.
43
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The processes of involuntary displacement are surrounded by physiological, 

psychological and sociological components which destabilise their traditional 

cultural practices with a reordering of space, time, relationships, norms and psycho-

social cultural constructs. The practice negotiated and renegotiated in the socio-

cultural setting of an environment which emerges only after the breakdown of earlier 

routines and practices. This change makes it very difficult for women to adapt in a 

new and hostile environment. The research demonstrates that as people experienced 

new realities, women experienced marginalization in the process. This experience 

can be traced back to the historical processes of gendered division of labor. The 

male biases perpetuate gender inequality and state institutions and policies are 

insensitive to women’s needs that are far different from a monetized economy. 

Processes of development are not gender neutral, a gap exists in the ways in which 

distribution and calculation of benefits of development is accomplished. Women’s 

contributions as the invisible workforce have either not been calculated or its 

benefits have been disproportionately enjoyed by men. A gender gap exists in both 

policy and practice. Thus, gender justice remains distant in local and state 

discourses.
44

  

 

Resettlement according to involves a reordering of gender relations across a 

wide spectrum, but that re-ordering emerges from previous assumptions about 

gender and the gendered experiences of those involved. The understanding of gender 

and their roles is entirely misplaced in resettlement policies. While both men and 

women experience disempowerment and dependence due to displacement, women 

experience it more due to their roles in the domestic sphere and a demonetized 

economy. Policies that are insensitive to gender, gender assumptions and roles 

embedded in social and historical processes work to the disadvantage of women. In 

this study, the marginalization and disempowerment of women was evident in the 

policies and processes of compensation and resettlement of the displaced families. 

The following section describes women‘s experiences in the process of displacement 

and resettlement.
45
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The Muslim evacuee property in West Bengal was negligible as most 

Muslim migrants were laborers and artisans and numbered much less than in Punjab. 

Due to partition had also disrupted the regional economy, particularly the jute sector, 

and the West Bengal government claimed that it was unable to take in the burden of 

the continued influx. The state’s food situation was precarious throughout 1957 and 

1958. Acute unemployment, rising prices of essential commodities and food 

shortage were also adding to the perception that the state had taken more than its fair 

share of burdens. So, by 1954, the West Bengal government increasingly took the 

view that the ‘‘refugee problem’’ was not its sole responsibility and must be shared 

by the central government as well as by the neighboring states.
46

 

 

The Dandakaranya rehabilitation plan was conceived in early 1956 to resettle 

the East Pakistani refugees as the state of West Bengal was groaning under the huge 

burden of rehabilitation. The development of Dandakaranya was undertaken to solve 

an almost intractable human problem _ the rehabilitation of a large number of 

refugees who were uprooted from their homeland in East Pakistan, victims of a 

political decision to divide the country in which they were not consulted. 

Dandakaranya was expected to provide a home for the residuary refugee population 

in camps or elsewhere for whom there was supposed to be no more room in West 

Bengal. More than twenty-two crores of rupees have already been spent and further 

expenditures are in the offing but barely 7000 families have been given 

rehabilitation of a sort in the course of five or six years.
47

 

 

The politics of inclusion in the Sabarmati Riverfront Development project, 

an urban mega-project in Ahmedabad, has been predicated on a “flexible governing” 

of the residents of the riverfront informal settlements. Such flexible governing has 

allowed state authorities to negotiate grass-roots opposition and mobilisation, 

modify the project to gentrify the riverfront further, and even officially represent the 
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project as inclusive although questions of social justice have been profoundly 

disregarded over the past decade and continue to be insufficiently addressed.
48

 

 

The project was based on the mapping, along with a number of 

considerations regarding design of resettlement units and the idea that relocation of 

low- income communities at distant locations, by disrupting the close relationship 

between the place of work and residence, has a very negative impact on their 

economic and social wellbeing. Due to the mega project Relocation was thus to take 

place within two to three km from people’s present sites of residence. The project 

rejected the gentrification of the riverfront in the way that other urban projects have 

gentrified urban spaces in recent years in India, that is, by forcibly displacing the 

urban poor to other areas. Although gentrification can take place over time 

depending on how projects structure mechanisms of inclusion, the 1998 proposal’s 

land-use plan was nonetheless unique.
49

 

 

The case of migration from Northeast India, one of Asia’s quintessential 

borderlands, to the capital city Delhi, demonstrates the inward pull of national 

citizenship for borderland communities whose historical relationship with India is 

characterised by ambiguity and hostility. Much of the borderlands literature has 

focussed on cross border connectivity, yet changing urban dynamics in emerging 

economies like India are drawing borderland dwellers away from so-called “shatter 

zones” towards metropolises within national boundaries.
50

 

 

The First, as distinctive ethnic minorities from the borderlands, Northeast 

migrants experience racism, violence and discrimination in Indian cities suggesting 

that encounters between borderlands and heartlands are rarely seamless, particularly 

during phases of increased movement. Second, while these negative experiences are 

crucial in shaping the lives of Northeast migrants in Indian cities, they are not just 

“victims of the city” and create a sense of place through neighbourhoods, food, and 
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faith. Third, citizenship figures in the multiple and complex identities of Northeast 

people, though rarely in a straightforward fashion. On the one hand, identity is 

predicated in part on rejecting India, demonstrated through ethno-nationalism, 

insurgency, and extreme notions of territoriality.
51

 

 

Northeast migrants face a number of challenges in their everyday lives in the 

city. These challenges can mirror those faced by other migrants to Delhi, though 

respondents claim that they feel their negative experiences of the city are particular, 

owing to their position on the edge of India’s geographic and cultural imaginary and 

their racial differentiation from the broad (yet diverse) Indian mainstream. For 

Northeast migrants, racism characterises their experience of Delhi. Northeast 

migrants, particularly those with Mon-Khmer, Tai, or Tibeto-Burman roots, are 

judged based on inscriptive notions derived from their physical features. Northeast 

migrants look different to the other peoples inhabiting Delhi, making it “difficult for 

them to escape from their ethnic identity if they wish to.”India contains many 

communities earmarked as “others” based on religion, caste, and even ethnicity, yet 

the nationality and origin of these communities are not questioned at every turn. 

Many of them can “blend in” to the heartland in ways that Northeast migrants 

cannot.
52

 

 

Involuntary relocation is always extremely painful, but a sensitive project 

bureaucracy can do much to relieve its trauma. In practice however, it has been 

observed that the driving objective of project authorities has not been to prepare and 

assist the families to relocate and to make a gradual and less painful transition to 

their new habitats. Instead frequently the only objective is to vacate the 

submergence zone of what are perceived to be its human encumbrances, with the 

brute force of the state if necessary. The experience of the Srisailam project oustees, 

as reported by the Fact-finding Committee (1986) makes painful reading but is no 

exception to what has occurred elsewhere.
53
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The evacuation of the villages was carried out with brutal insensitivity 

towards the feelings of the villagers who, not unnaturally, were bewildered and 

distressed at being forced out of their homes. The villagers were not properly 

informed about the details of the evacuation: some did not even know where to go 

once they had been ordered to move. Many villagers did not take government 

announcements about the evacuation seriously. “The government is always 

announcing things which it never carries out,” they told us. Some refused to believe 

that their villages would be submerged or thought that, at worst, their lands would 

only be flooded when the Tungabhadra and Krishna rivers were in spate. Still others 

delayed moving either because they had no money to do so or because they had 

failed to find alternative housing and employment. The evacuation programme was 

so rushed that few villagers had enough time to move all their belongings to the 

resettlement sites. Worse still, when the villagers reached the new sites, they found 

them lacking in basic amenities including proper housing.
54

 

 

The researcher after going through the problems of people for their own 

place making it is very evident to say that, a frequent neglected, but extremely 

serious problem, is the unwillingness of host populations to accept resettled oustees 

in their midst. The problem is that rarely do there exist large unoccupied areas 

available for resettlement of oustees. Where they are settled amidst existing 

settlements, there is inevitably competition for scarce resources and jobs. There may 

also be social and cultural incompatibility. In most cases, the displaced people are at 

a disadvantage in these conflicts, because they are outsiders, because of their 

economic fragility and frequent social vulnerability. If such conflicts are not 

mitigated, the result can be distress sales by resettled oustees, resulting de facto in 

one more forced resettlement on even more disadvantaged terms. 

 

e) Patriarchal ideologies, and women subjectivity related to displacement 

 

Displacement causes social dislocation. 'Development' was to have been a post-

colonial project, a choice for accepting a model of progress in which the entire 

world remain itself on the model of the colonising modem west, without having to 
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undergo the subjugation and exploitation that colonialism entailed. Development, as 

the improved well-being of all, was thus equated with the westernisation of 

economic categories - of needs, of productivity, of growth. Concepts and categories 

about economic development and natural resource utilisation that had emerged in 

the specific context of industrialisation and capitalist growth in a centre of colonial 

power, which were raised to the level of universal assumptions and applicability in 

the entirely different context of basic needs satisfaction for the people of the newly 

independent Third World countries. 

 

The displacement of women from productive activity by the expansion of 

development was rooted largely in the manner in which development projects 

appropriated or destroyed the natural resource base for the production of sustenance 

and survival. It destroyed women's productivity both by removing land, water and 

forests from their management and control, as well as through the ecological 

destruction of soil, water and vegetation systems so that nature's productivity and 

renewability were impaired. The gender subordination and patriarchy are the oldest 

oppressions, they have taken on new and more violent forms through the project of 

development. Patriarchal categories which understand destruction as 'production' 

and regeneration of life as passivity have generated a crisis of survival. Passivity, as 

an assumed category of nature and of women, denies the activity of nature and life. 

Fragmentation and uniformity as assumed categories of progress and development 

destroy the living forces which arise from relationships within the web of life and 

the diversity in the elements and patterns of these relationships.
55

  

 

The economic biases and values against nature, women and indigenous 

peoples are captured in this typical analysis of the 'unproductiveness' of traditional 

natural societies:  

Production is achieved through human and animal, rather than 

mechanical, power. Most agriculture is unproductive; human or 

animal manure may be used but chemical fertilisers and 
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pesticides are unknown ... For the masses, these conditions mean 

poverty.
56

 

 

The assumptions are evident that nature is unproductive; organic agriculture 

based on nature's cycles of renewability spells poverty; women and tribal and 

peasant societies embedded in nature are similarly unproductive, not because it has 

been demonstrated that in cooperation they produce less goods and services for 

needs, but because it is assumed that production takes place only when mediated by 

technologies for commodity production, even when such technologies destroy life. 

A stable and clean river is not a productive resource in this view: it needs to be 

'developed' with dams in order to become so. Women, sharing the river as a 

commons to satisfy the water needs of their families and society are not involved in 

productive labour, when substituted by the engineering man, water management and 

water use become productive activities. Natural forests remain unproductive till they 

are developed into monoculture plantations of commercial species. Development 

thus, is equivalent to maldevelopment, a development bereft of the feminine, the 

conservation, the ecological principle. The neglect of nature's work in renewing 

herself, and women's work in producing sustenance in the form of basic, vital needs 

is an essential part of the paradigm of maldevelopment, which sees all work that 

does not produce profits and capital as non or unproductive work. The concept of 

surplus has a patriarchal bias because, from the point of view of nature and women, 

it is not based on material surplus produced over and above the requirements of the 

community; it is stolen and appropriated through violent modes from nature and 

from women.
57

  

 

From the perspective of Third World women, productivity is a measure of 

producing life and sustenance; because of this kind of productivity has been 

rendered invisible which does not reduce its centrality to survival it merely reflects 

the domination of modern patriarchal economic categories which see only profits, 

not life.  
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The mobility of women was in contrast to those who are found in Mishriwala 

on the Jammu –Akhnoor Road Kashmiri Pandits displaced from the Valley live. The 

women of that place, especially young educated women could find suitable 

employment. Women work both in private and public sectors. Kashmiri women 

have had to develop new skills to cope with the totally different environment. 

Women are being forced to look new resources. There is loss of traditional 

occupations, such as agriculture, were no longer options available and handicrafts 

become feasible, because of unavailability of raw material and breakdown of 

traditional commercial markets. Women, especially in Jammu had to compromise 

with taking up unskilled wage labour, which is both irregular and underpaid.
58

 

 

Loss of homes, property, productive capabilities and of social networks is the 

outcome of displacement which disempowers families. During the conflict women 

becomes the victim. This discourse projects women as victims of rape and sexual 

abuse and therefore being disempowered during war. The researcher will argue that 

what is singularly disempowering is the baggage of traditional patriarchal norms 

communities which carry with them into displacement.  

 

The woman has been found in the initial stages of displacement as a sense of 

helplessness. The State support system is usually slow to respond. Women have 

tried to commit suicide and many suffer in silence. Very few women take the help of 

the police or the courts, as they are in a place where their extended social 

connections are missing. 

 

The relief has been noticed to be another disempowering element. There is 

recognition among humanitarian relief agencies that it is usually women who bear 

the material and psychological brunt in refuge and displacement. It is recognised the 

need for a gender sensitive relief and rehabilitation policy. Yet it remains rarely 

employed and most programmes remain within the conventional development 

thinking. There is no effort to develop culturally appropriate and effective strategies 

for women’s empowerment in the context of the Kashmiri armed conflict and many 
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more kinds of displacement. 
59

 

 

Studies of displacement often begin by assuming that women social and 

economic disadvantages make them more vulnerable to the vicissitudes of 

negotiating with spatial and social change. Every women experience displacement at 

least once in her life, when she gets married. The phrase in Hindi it says “Aakhir 

aurat to paraya dhan hoti hai”—a women is ultimately someone else’s property; 

she does not belong to her natal home. Women are the understanding of a home of a 

place where they must make their conjugal life, which this keeps the structural 

binding to seek the best of their life. The very essential recognition to deal with the 

displacement regarding women and child condition is a step forward of creating the 

emotional resources. Not to under-estimating the specific and severe hurdles the 

displaced women encounter, one must appreciate and support their initiatives to 

overcome these problems. 

 

f) Development Projects and Displacement: Different Case Study of 

Developing India 

 

Displacement of people due to erection of dams is a World Wide 

phenomenon. Displacement of people may also occur under various circumstances 

such as, wars, racial and religious perception, repatriation of the alien minorities and 

natural calamities like earth quake, floods, great fires, and famines. The 

circumstances, under which displacement occurs, create the problem of 

rehabilitation. The process of rehabilitation of people displaced as a result of the 

erection of dams, and other developmental activities is quite different from the 

process arising from the political and natural calamities.
60

 

 

The journey from the cave age to the concrete age, nature-dependent 

mankind experienced a series of discoveries like electricity, electronics and use of 

underground wealth such as a coal, iron- ore, etc. the high population growth and 

increased human wants have led to the establishment of large infrastructure, 
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extraction, production and consumption industries globally. Mining operations, 

railways, highways, transmission lines, educational institutions, national parks, 

sanctuaries, and multipurpose irrigation dams have been built in different countries 

for economic development. Multipurpose hydropower projects provide electricity to 

industries and irrigate agricultural lands. Due to establishment of huge project 

requires land. Lands of inhabitants are transferred permanently to user agencies. 

After the finalisation of the development, pauperization of evicted people from 

ancestral lands has resulted on the other. 

 

It is very evident to say that the political and natural calamities are solved 

mostly by undertaking hurried temporary relief work before the steps for permanent 

rehabilitation are taken. The rehabilitation arising from the erection of dams entails a 

calculated, well thought out pre-planned programme. The construction of a number 

of multi-purpose dams of small, medium and big size has been under taken in India 

to provide irrigation and to generate hydro-electricity. It so happens that in order to 

be able to irrigate vast agricultural areas large tracts of land commanding a vantage 

position have to be used for the reservoir encompass among them inhabited Villages 

and hamlets the latter also inevitably have to go under water.
61

  

 

The people inhabiting to these villages or hamlets are uprooted from their 

hearth and home and probably fields as well. This requires the evacuation and 

rehabilitation of the people number of villages from the submerged areas. The 

villagers, especially the cultivators, have deep attachment to the soil and their home. 

The people also desire to live among their kinsmen at the new place of 

rehabilitation. The whole social and economic life is thus disturbed. The 

Government, no doubt gives compensation in terms of land, site for home, and other 

expenses. But this economic compensation may not satisfactorily counter balance 

the social and mental disturbance. They need to be rehabilitated not only 

economically but socially and psychologically as well. Thus, the rehabilitation 

process pores problems not only to the Government, but it bring in its wake may 

stress and strain to the affected as well. 
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The displacement is a multidimensional phenomenon, affecting people’s 

lives entirely, encompassing socio economic and cultural spheres. It has caused 

intense debate among academics, social activists and planner. The displacement of 

people in urban areas detaches them from their agricultural land and ancestral 

homes. The process of acquisition of land for setting up mining, irrigation, 

transportation and mega industrial projects is not new, the intensity is adverse 

effects was never comprehended in the past as it is today. The liberalization of the 

economy, growing needs of infrastructure in fast growing cities and new 

partnerships in industrial and economic sectors have threatened traditional sources 

of sustenance of people. Most of the agricultural lands are being depleted for setting 

up infrastructure projects.
62

  

 

India has invested in industrial projects, dams, roads, mines, power plants 

and new cities to achieve rapid economic growth. This has been made possible 

through massive acquisition of land and subsequent displacement of people. 

Development Displacement Population is the single largest category among all 

Internally Displaced Populations (IDPs). In India around 50 million people have 

been displaced due to development projects in over 50 years. Around 21.3 million 

development-induced IDPs include those displaced by dams (16.4 million),mines 

(2.55 million), industrial development (1.25 million) and wild life sanctuaries and 

national parks (0.6 million).
63

 

 

Table 3.1 The State-wise breakup of Resettlement and Rehabilitation (R&R) 

and Persons affected 

      

Sl. 

No.  
 

State  
 

No. of 

Projects  

cleared  
 

Total No. 

affected Persons  
 

Total No. affected ST 

population  
 

1 Andhra Pradesh  
 

15               316242 
 

              123946 
 

2 Arunachal  
 

1                   Nil 
 

                     Nil 
 

3 Jharkhand  
 

1                 70820 
 

                21000 
 

4 Chhattisgarh  
 

2                     455 
 

                    155 
 

5 Himachal 1                     836 
 

                          9 
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Pradesh  
 

6 Kerala  
 

1                       20 
 

                      20 
 

7 Maharashtra  
 

11               151408 
 

                20534 
 

8 Madhya Pradesh  
 

4               195081 
 

                12261 
 

9 Orissa  
 

11                 64674 
 

                42036 
 

10 Rajasthan  
 

11                 34452 
 

                  4258 
 

11 Uttrakhand  
 

2                   6716 
 

                  1489 
 

 Total  
 

60               665131 
 

              225708 
 

Source: Displacement and Rehabilitation of People Due To Developmental Projects, 

Lok Sabha Secretariat Parliament Library and Reference, Research, Documentation 

and Information Service (Larrdis), Reference Note,   

No.30/RN/Ref./December/2013, Pg. 2 

 

i. Dam Building And Displacement  
 

Dam building is one of the most important causes for development related 

displacement. Reports of last fifty years, some 3,300 big dams have been 

constructed in India. Many of them have led to large-scale forced eviction of 

vulnerable groups. The situation of the tribal people is of special concern as they 

constitute 40 to 50 percent of the displaced population. The brutality of 

displacement due to the building of dams was dramatically highlighted during the 

agitation over the Sardar Sarovar Dam. It has been called India’s most controversial 

dam project. Medha Patekar, spearhead the anti-dam movement known as the 

Narmada Bachao Andolon. This movement for the first time systematically revealed 

how building dams can result in total dislocation of tribal societies. The 

beneficiaries of the dam are meant to be large landowners; but the tribal people are 

paying the price. The official figure indicates that about 42,000 families were 

displaced but non-governmental organizations such as the Narmada Bachao 

Andolan (NBA) puts the figure to about 85,000 families or 500,000 people. The 

Narmada Valley Development Project affected the lives of 25 million people who 

were in the valley and were alter the ecology of an entire river basin.
64

  

 

The Tehri project is a multi-purpose irrigation and power project in the 

Ganges valley, 250 km north from Delhi, located in the Tehri Garhwal district of 
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Uttaranchal state. A working group for the Environment Appraisal of Tehri Dam 

established in 1979 put the figure of expected internal displacement to 85,600 

persons.
65

  

 

Barring a few exceptions, most pre-1980 projects did not have a clear-cut 

resettlement plan. Resettlement was undertaken on a case-to-case basis. To mention 

a few, there were projects like the Nagarjunasagar, Hirakud, Tungabhadra and 

Mayurakshi dams; the Rourkela, Bhilai and Bokaro steel plants, several defense 

establishments, coal mines, etc, which did offer resettlement in the form of house 

sites to the displaced. Only National Thermal Power Corporation (NTPC) and Coal 

India Limited (CIL), two government undertakings have formulated a Resettlement 

and Rehabilitation policy (R and R policy) and constituted R&R departments to 

administer it. So it is clear that mega-projects would require the displacement or 

forced uprooting of substantial populations, particularly for hydraulic projects which 

entail large-scale submergence for reservoirs.
66

  

 

ii. Mining And Displacement 

 

In the global era, mining has become another very important source of 

investment and profit for the private sector. Mining-induced displacement and 

resettlement (MIDR) has become a major risk from the point of view of social 

sustainability. Scanty information on the MIDR indicates a very high displacement 

in the past and even increasing trend in the future due to rich mineral deposits which 

are found in areas with relatively high density of politically powerless populations. 

In India, most of the affected people are the tribal and other indigenous people.
67

  

 

The size of the mines at present is taking a gigantic leap as compared to over 

the years. Coal caters to a third India�s energy needs. Coal mines have expanded 

from an average of 150 acres in the 1960s to 800 acres in the 1980s over the last 

three decades due to shift from underground to opencast mines for exploiting lower 

quality coal that resulted under taking over some 1500 acres of land as open cast 
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mines require more land and induce displacement of more persons without even 

creating jobs to absorb people. Industries and mines give a job each to the families 

they displace but ever since the mechanization process starts, the scope of absorbing 

people subtly begins shrinking.
68

 

 

Table 3.2 Displacements of People Due to Developmental Projects 

Company Total Land 

Acquired  

Total Tenancy 

Land Acquired  

Tenancy Land In 

Possession 

Eastern Coalfields Limited 

(ECL)  

13093 12022 9145 

Bharat Coking Coal Limited 

(BCCL)  

4280 3857 1937 

Central Coalfields Limited 

(CCL)  

35736 12758 4883 

South Eastern Coalfields 

Limited (SECL)  

20538 12812 11873 

Western Coalfields Limited 

(WCL)  

19785 17089 14330 

Northern Coalfields Limited 

(NCL)  

15948 5612 5275 

Mahanadi Coalfields Limited 

(MCL)  

19965 9180 4252 

North Eastern Coalfields 

Limited (NECL)  

25041 41.47 41.47 

Total  154386 73371.47 51736.47 

Source: Displacement and Rehabilitation of People Due To Developmental Projects, 

Lok Sabha Secretariat Parliament Library and Reference, Research, Documentation 

and Information Service (Larrdis), Reference Note,   

No.30/RN/Ref./December/2013, Pg. 4 

 

iii. Industry And Displacement  
 

Acquisition of agricultural land for industrial purposes in India is not new. 

The proximity to market-cum-physical infrastructure for location of industries 

means people settled by housing are displaced. Landowners give up land in the 

process of acquisition by the State, landless people are deprived twice, once by not 

getting the opportunity to work on land as agricultural labourers and the other by not 

being in the net of compensation. Obviously, the landless people are mainly 

dependent on Common Property Resources (CPRs) and are outside the purview of 
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compensation of any type. The land area required, in turn, is directly proportional to 

the type of projects undertaken. There are some examples are given below- 

 

(i) In the power sector, the NTPC Ltd. and Uttar Pradesh Rajya Vidyut Nigam Ltd. 

(UPRVUNL), on the 22 November 2007 signed a Memorandum of Understanding 

(MoU) to set up a thermal power plant of 1,320 MW at Kohrarghat of Meha Tehsil 

in Allahabad District of east UP. The government of UP acquired a total land area of 

2500 acres for setting up the plant that affected the livelihood of 469 settled 

households. This adversely affected agricultural output and food security.
69

 

 

(ii) To set up a 3500 MW gas-based power plant with an estimated project cost of 

Rs. 25,000 crore in Dadri Region in Ghaziabad District, Hapur Tehsil, in western 

UP, the Government of Uttar Pradesh acquired about 1,011 hectare of land in the 

year 2004. Most of the land acquired was earlier used for agricultural purposes. The 

major assets covered in land acquisition were canals, ponds and wells. Land 

acquisition in Dadri was estimated to have led to displacement of over 6,000 

families.
70

  

 

(iii) Posco, the world’s fourth largest South Korean steel company, had signed a 

MoU with the Government of Orissa in 2005 to set up a plant, near Paradip Port in 

Orissa’s Jagatsinghpur District that produce 12 million tons of steel per annum. 

Approx. 3,000 people were displaced. The people, resisting land acquisition, opined 

that the project would destroy their livelihood that thrives on shrimp farming and 

cultivation of betel leaves, a highly profitable crop. The strugglers, against Posco’s 

proposed plant, rejected the rehabilitation package for the displaceable, announced 

by the Orissa Government.
71

 

 

iv. Conflict- Induced Displacement 

 

Displacement owing to conflicts is another major issue in South Asia. The 

office of the United Nations High Commissioner for Refugees (UNHCR), at the end 

of 2003,. Some 164,567 refugees were living in India. Most of them came from 
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China, Sri Lanka and Afghanistan. India also saw some major displacement within 

the country with more than 500,000 people internally displaced including 157,000 in 

North-East India.
72

 

 

A conservative estimate of India’s conflict- displaced population, based 

largely on figures available for IDPs in camps in areas like Jammu, Delhi, Assam 

and Chhattisgarh or at identifiable relief colonies as in Gujarat, would be atleast 

600,000. At least 231 of the country’s 608 districts were affected to varying extents 

by in-surgent movements in 2007. 

 

Table 3.3 Major incidences of Conflict-induced displacement in India-at a 

glance 
State No. Of Persons 

Displaced  

Major Causes 

Jammu & 

Kashmir 

Atleast 250,000 Kashmiri 

Pundits 

Muslim Separatists and Fundamentalist 

threats and attacks on Kashmiri Pandits. 

Assam 212,000 Violence in 2007 against migrant 

labourers & Ethnic Clashes in 2008 

Tripura Nearly 120,000 Bengalis Violent confrontations in 1980 between 

Tripura tribals and Bengalis. 

Chhattisgarh 114,000 Naxalities conflicts in 2007. 

Mizoram Over 35,000 Clash between Bru- Tribals (also known 

as Reang) and ethnic Mizo group in 1997. 

Orissa  20,000-50,000 Communal violence in Kandhamal, 

between Hindu and Christian in 2008. 

Gujarat  Over 21,000 Muslims Communal riots between Hindu and 

Muslim in 2002. 

Manipur 130,000 inter –ethnic strife between the Nagas and 

the Kukis (started in mid 1992). 

Arunachal 

Pradesh 

At least 3000 Chakmas Conflicts between Tribals and Chakmas. 

West Bengal 1500 In 2007, acquisition of land in singur for 

an automobile project leading to protests 

and conflicts among people threatened by 

displacement. 

Manipur-

Nagaland 

50,000 Nagas After June 2001, a ceasefire between the 

National Socialist Council of Nagaland 

(NCSN) and the Indian government lead 

to protests and a new wave of 
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displacement. 

 Source: Anupam Hazra, "Indians In Need Of Rehabilitation”, South Asia Politics, 

Vol 8 No.3, 2009, Pg. 34 

 

v. Displacement due to SEZs  

 

With a view to attract larger foreign investments in India, the Special 

Economic Zones (SEZs) Policy was announced in April 2000. This policy intended 

to make SEZs an engine and accelerated force for economic growth, supported by 

quality infrastructure, complemented by an attractive fiscal package, both at the 

central and state level, with minimum possible regulations. The imminent 

displacement of thousands of people and livelihoods in the countryside, where these 

SEZs are slated to come up, shall lead to lassive protests. It is worth noting that, 

while a fact sheet on SEZs on the Government of India website, give details of the 

number of approved and proposed SEZs, their land requirements as well as export 

and employment potential, there is no mention of the number of people to be 

displaced by these zones, leave alone how the government intends to attend the 

issues of displacement. The increasing role of the state as the promoter of corporate-

led economic growth is underlined by the acquisition of land for SEZs and the 

transfer of ownership of this land to “developers”. Displacement thus gets pushed to 

a private arena with compensation, potentially negotiated by the market and without 

the state’s responsibility for rehabilitation. Considering that these SEZs will acquire 

thousands of hectares of land with little regard to land ceiling provisions, with upto a 

minimum of 1000 hectares for multi-product and 100 for service sector SEZs, the 

displacement and disruption of livelihoods to be caused by SEZs and their grave 

implications are emerging, even as the country witnesses steadfast resistance by 

peasants; and state violence and repression in West Bengal, Orissa, Andhra Pradesh 

of Maharashtra. The protest in Singur in West Bengal by affected farmers, due to the 

Steel Plant and Port – Erasama Block, Kujang Tehsil, Jagatsinghpur District, Orissa 

and Displacement and destruction of livelihoods in Nellore District, Andhra Pradesh 

due to SEZ and expansion of Port are some burning examples of absence of R&R 

policy.
73
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Thus, the dams, mining industries and other developmental like SEZs 

projects have displaced people from their homestead and the total number of 

displaced and affected people runs into millions
74

. Between 60 and 65 million 

people are estimated to have been displaced in India since Independence, the highest 

number of people uprooted for development projects in the world. In India, “This 

amounts to around one million displaced every year since Independence,” says a 

report released in 2012 by the UN Working Group on Human Rights in India 

(WGHR). “Of these displaced, over 40 per cent are tribals and another 40 per cent 

consist of dalits and other rural poor”.
75

 

 

Thus the researcher had overviewed from the above context that, 

displacement, resettlement and rehabilitation have been serious concern for all 

developing countries including India. A large number of development project such 

as dams, factories, mines etc, have been initiated and established in the last five and 

half decade resulting in eviction of 40 to 50 million people approximately, mostly 

tribal/rural. Only about 25% have led some sort of rehabilitation, the quality of 

which is for from satisfactory. Projects have been poorly formulated and 

inefficiently implemented resulting in an undesirable impact on environment leading 

to deterioration in the quality of people’s lives. Disruption in the established pattern 

of life of displaced people is traumatic and results in a spiral of impoverishments; 

economically, socially culturally and politically. It resulted in landlessness, 

homelessness, joblessness, marginalisation, poor food security, increased morbidity, 

and loss of access to common property resources and social disarticulation. Most 

displaced and project affected persons belong to the marginalized and powerless 

classes, asset less poor such as landless labours and small and marginal farmers. 

 

E. A Sum-Up 

 

1. The recent year’s rehabilitation and resettlement of project affected families 

has turned out to be the most vital and sensitive issue for the development 

projects, for examples like Narmada Sagar or Subarnrekha Multipurpose 

project in India. The developmental projects are being opposed by the 
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inhabitants of these areas and being delayed because of the opposition from 

the PAFs (Project Affected Families). The most affected are the Tribal 

communities who represent a substantial and important proportion of Indian 

population and heritage. Less than ten countries in the world have more 

people than we have tribals in India. Not only are they crucial components of 

the country’s human biodiversity, which is greater than in the rest of the 

world put together, but they are also an important source of social, political 

and economic wisdom that would be currently relevant and can give India an 

edge. There is a great deal to learn from them in areas as diverse as art, 

culture, resource management, waste management, medicine and metallurgy. 

They are being more humane and committed to universally accepted values 

than our urban society. 

2. The development model which has been adopted and which is sharply 

embodied in the new economic policies of liberalization, privatization and 

globalization, have led in recent years to a huge drive by the state to transfer 

resources, particularly land and forests which are critical for the livelihood 

and the survival of the tribal people, to corporations for exploitation of 

mineral resources, SEZs and other industries, most of which have been 

enormously destructive to the environment. These industries have critically 

polluted water bodies, land, trees, plants, and have had a devastating impact 

on the health and livelihoods of the people. This has resulted in leaving the 

tribals in a state of acute malnutrition and hunger which has pushed them to 

the very brink of survival. It could well be the severest indictment of the 

State in the history of democracy anywhere, on account of the sheer number 

of people (tribals) affected and the diabolic nature of the atrocities 

committed on them by the State, especially the police, apart from the 

enormous and irreversible damage to their habitat.  

3. These people suffer from joblessness and homelessness as many of them live 

in tinsheds; they have lost their traditional houses and cannot afford to build 

new ones; they suffer from a loss of access to commons, which creates 

fodder and fuel wood shortage and decline in income and food diversity. 

Women face even further hardship when community support structures 

disintegrate and family and kinship networks break down. Systems of care, 
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protection, compensation, resettlement and rehabilitation (R&R) remain 

largely insensitive to women‘s needs leading to a fundamentally 

disenfranchising experience. Among this the women and children make up 

the majority of displaced population, insensitivity to the needs of women has 

shaped post-rehabilitation programs in a way where women face 

impoverishment, income decline, and destitution.  

4. In this patriarchal society, women have been denied compensation for land 

that they cultivate for years but did not have a registration in their name. 

Cases of ineligibility have been identified in many women headed 

households and widows where women have been excluded from 

compensations in the resettlement package. Men are the recognised to be the 

heads of household; so, compensation is often paid only to them. The 

resettlement process is fraught with impoverishment risks and the 

reconstruction remains incomplete. Women are forced into adopting a 

culture that they have never known, and limitations in their social space have 

prevented them from rebuilding their daily practices in a new environment.  

5. Women remain marginalised at the community level as well as at the 

national level policy-framework because of their disadvantageous position 

ascribed by patriarchal gender relations, traditionally excluding women from 

political participation, even at the community level. The narratives of women 

clearly brought out the insensitivity of state discourses to the needs of 

women. All policies are conceptualised with male biases in mind. Though 

the national R&R policy acknowledges gender as a category in resettlement 

processes, the actual resettlement and rehabilitation is a state issue.  

6. The processes of displacement transform the everyday lives of women from 

a community owned network to individual private property ownership that 

undermines the socio-economic status of women. The State policies should 

take into consideration these problems to enable participation of women and 

move towards gender justice. Ensuing narrative based approach highlights 

the concerns of women affected by displacement processes, for consideration 

by policy planners while making decisions that make far reaching 

transformations in the lives of women in the name of 'development and 

public purpose'. 
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CHAPTER 4 

 

Protection of Economic and Social Rights 

of Internally Displaced Women and 

Children under Different National laws 
 

A. An Overview 

 

In the previous chapter an effort has been made to point out the conceptual 

and political position of the internally displaced women and children in India. In 

India, displacement due to Development is quite historical. Since, colonial period 

there has been enormous segment of displaced people. The most attractive zones for 

developmental projects have always been the forest resources, river systems and 

mineral base and have displaced many parts of the Indian society. Moreover, most 

of the developmental projects are located in the most backward areas and populated 

of the tribals. The Indian tribes are believed to be the primitive settlers in India. 

They are usually called as adivasis implying original inhabitants. The constitution of 

India has documented these tribal groups as Scheduled Tribes (STs). They constitute 

approximately 8.2 per cent of India’s more than one billion population and remain 

largely a neglected group. Although the tribal population only makes up eight per 

cent of the total population, more than 40 per cent of the developments induced for 

displaced are tribal peoples in India.  

 

In the present chapter the researcher is going to discuss about the role of 

national laws on internally displaced women and children in India. Justice is an 

attribute of human conduct. Law, as a Social Engineering, is the remedy of existing 

imbalances, as a vehicle to establish an egalitarian social order in a Socialist Secular 

Bharat Republic. Social and economic democracy is the foundation on which 

political democracy would be a way of life in the Indian polity. Social and 
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Economic retransformation requires that the material resources or their ownership 

and control should be so distributed as to subserve the common good. The concept 

of social engineering needs to be applied for protection of IDPs as the present laws 

are not appropriate for the protection of IDPs and they are found to be at the mercy 

of the state administration that have to look after the affairs of other people. 

 

The nature and dynamics of events leading to internal displacement has been 

varying from state to state depending upon the composition of the population and 

the related context of conflict. For instance, Gujarat and Kashmir have seen waves 

of religious intolerance in the post-independence period. The manifestations have 

included Hindu- Muslim violence, retaliation attack by Muslims, and Hindu 

Nationalist groups’ attack on Christian communities and so on. 

 

The context in north east India shows a different aspect. Once sparsely 

populated, in recent decades it has swelled with the arrival of millions of ethnic 

Bengali Hindus and Muslims from Bangladesh and from India’s West Bengal state. 

Population growth has led to competition for land, jobs; culminating in tensions 

among ethnic minority groups as well as between migrants and ethnic groups. These 

tensions gave rise to ethnic and politically based insurgencies that have battled the 

Indian Armed Forces, have attacked each other and turned on civilian populations 

belonging to rival ethnic groups. Thousands of people have been displaced due to 

this violence. The plight of indigenous people vis-à-vis displacement in India is 

basically a matter of policy failure and unaddressed alienation in the name of 

national interest. 

 

Tribal /Indigenous people in India constitute approximately seven percent of 

the population. The major threat to their livelihood is because of large scale 

alienation of their lands by state machinery for mega projects such as mining, large 

dams, industries, highways, army firing ranges, military cantonments etc. With the 

increasing privatization of resources mining has become a double edged sword-

lucrative for the government but destructive for the marginalized people of the 

region. Most minerals like Bauxite, Uranium, Chromite and Coal are in tribal areas 
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of Orissa, Madhya Pradesh, Bihar and Maharashtra. Uranium mining in Jharkhand 

and Meghalaya has not only led to the destruction of vegetation, water resource, fish 

etc. but has caused serious damage to the health of Tribals. Narmada Valley project 

is yet another case in point which raises many valid questions on social justice, 

common property resource management and conditional foreign aid. 

 

These and many more un-highlighted cases bring out the issue of Internal 

Displacement as a major development concern in India. This concern in turn is 

related to certain vulnerable communities, whose life and existence are endangered. 

 

Development-induced displacement and its impact on the social, cultural and 

economic lives of the affected people is a huge discourse in contemporary India. 

Dislocation due to displacement has an irreversible impact on the lives of those 

displaced. Review of the existing literature shows that impacts are more severe on 

the most vulnerable groups such as the landless, tribal, women and children. In 

resettlement planning and policies it becomes imperative to understand the 

differential impacts on men and women as gender blind programmes and policies 

can unintentionally reinforce gender disparities that already exist in society. Also, 

inherent societal biases in planning and policies may preclude women from 

benefiting from opportunities provided through the projects.  

 

The paradigm of development that has found favour with planners makes 

displacement of large number of people, even whole communities, and an 

unavoidable event. It is recognition that displacement, and the related concerns of R 

and R, are not familiar to vast areas of the law which affect the rights and lives of 

the displaced person. But ‘public purpose’ emerges as the justification,  the doctrine 

of eminent domain gives to the state an enormity of control overland and related 

resources, and so over the lives of the people; acquisition provides the process; and 

compensation is the limited replacement of the rights of the displaced person.  

  

The law has been constructed on the acknowledgement of the individual 

dislocated person; experience has revealed the inadequacy and inequity, inherent in 

this approach. It does not accommodate the implication it has for displaced 
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communities, and in circumstances of mass displacement. Thus, may be presumed 

that it gives ‘development’ a priority which is denied to the large scale and often 

traumatic displacement that it entails.1  

  

 Human being and human agencies constitute typical social aberrations. The 

mechanism of judicial justice is devised in all civilised societies to remedy the 

wrongs that may be perpetrated through individual, executive, legislative system 

itself. If rule of law is to prevail regulation of conduct violative of human rights 

becomes an essential aspect of governance of the country. The right to access to 

justice as contained in the relevant international human rights instruments forms an 

important basis for strengthening the rule of law through the administration of 

justice. The office of the High Commissioner for Human Rights has done 

commendable work on development of human rights which include the promotion 

and protection of human rights in the field of administration of justice within the 

framework of the United Nations Decade for Human Rights Education, 1995-2004. 

 

 Looking to the Indian context of Statute law in which the substantive right of 

the affected person- often in the form of money compensation is derived. The statute 

has a profound influence on judicial understanding of the problem of displacement.  

  

The statute is seen insidiously but definitely determines judicial 

interpretation of constitutional mandates. It is to this that the lack of empathy may 

partially be attributed, when a court finds that  ‘preferential’ treatment of displaced 

families would be against the equality promised in the Constitution- even while 

accepting the poverty of the displaced.  

 

 Judicial hands off on matter of policy have given power to the state beyond 

legitimate challenge. The relevant concerns in the context of displacement would 

then be justiciability, the nature of legal imagination the finality which is an integral 

                                                
1 Usha Ramanathan, “Displacement and the law,” Economic and Political Weekly, June 15, 1996, 
p.1486. 
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part of the character of justicing, and the development of a relationship between law 

and justice.2  

 

Following more other forms of displacement, one another important 

displacements in India is the form of disaster. It has had some of the world’s most 

severe droughts, famines, cyclones, earthquakes, chemical disasters, mid-air head-on 

air collisions, rail accidents, and road accidents. India is also one of the most 

terrorist prone countries. 

  

India was, until recently, reactive and only responded to disasters and 

provided relief from calamity. It was a relief driven disaster management system. 

India also has world’s oldest famine relief codes. In recent times, there has been a 

paradigm shift and India has become or is becoming more proactive with emphasis 

on disaster prevention, mitigation and preparedness. 

 

India traditionally accepted international help in responding to disasters. 

However, after the 2004 Indian Ocean tsunami, India refused to accept international 

response of assistance from foreign governments. Not only that, India deployed its 

defence personnel, medical teams, disaster experts, ships, helicopters, and other type 

of human, material, and equipment resources to help Sri Lanka, Mauritius, and 

Indonesia. It may be noted that India itself suffered from the tsunami and was 

internally responding at the same time. India is also lower income group country, 

while Indonesia is middle-income group country. 

  

As the tsunami experience illustrates, disasters do not recognize or respect 

national geographic boundaries. In the increasingly globalized world, more disasters 

will be spread over many countries and will be regional in nature. India has set up an 

example of responding internally and simultaneously in neighboring countries for 

the other countries to follow. 

  

                                                
2 Ibid, Pg. 1486.  
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 Some of the catastrophic disasters in recent times have led to changes in 

disaster policy and creation of new organizations. Policy changes include the 

enactment of Disaster Management Act, 2005 and development of the national 

disaster management response framework. The National Disaster Management 

Authority was established to spearhead in creation of culture of disaster resilience. 

The National Institute of Disaster Management itself and along with Disaster 

Management Cells in the states is providing training opportunities in disaster 

management. 

  

B. Human Rights To Adequate Housing And Land For The 

Displaced Person Under The Agency Of International 

Development 

 

The adoption of the Universal Declaration of Human Rights (UDHR) in 

1948, the right to adequate housing for the displaced person has been recognised as 

an important component of the right to an adequate standard of living. Thus, the 

right to adequate housing has come to be widely recognised as a basic human rights 

awarded to all human beings through several international instrument.  

 

 On the basis of the provision established in the UDHR, the right to adequate 

housing was elaborate and reaffirmed in 1996 by the International Covenant on 

Economic, Social and Cultural Rights (ICESR): “The State Parties to the present 

covenant recognize the right of everyone to an adequate standard of living for 

himself and his family, including adequate food, clothing and housing, and to 

continuous improvement of living conditions” (Art. 11.1). 

 

 Through General Comment 4 on “the right to adequate housing” the 

committee of Economic, social and Cultural Rights (CESCR) has given a holistic 

understanding to the issue of housing for every people who have been displaced.  

 

 In the Committee’s view, the right to housing should not be interpreted in a 

narrow or restrictive sense, which equates it with, for example the shelter provided 
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by merely having a roof over one’s head. Rather it should be seen as the right to live 

somewhere in security, peace and dignity… while adequacy is determined in part by 

social, economic, cultural, climatic, ecological and other factors, the committee 

believes that is nevertheless possible to identify certain aspect of the right that must 

be taken into account for this purpose in any particular context. They include the 

following 7 core elements; 3   

 

- Legal security of tenure, including legal protection against forced 

displacement. 

- Availability of services, materials, facilities and infrastructure.  

- Affordability  

- Accessibility for disadvantaged groups. 

- Location  

- Cultural Adequacy.”  

 

 It is important to recognize that the human right to adequate housing is not 

limited exclusively to a physical structure, a house. It is conceived in a much 

broader sense that integrates housing, shelter and habited environment as a whole. 

This includes the cultural, historic, social, economic, political and legal environment 

as well as physical and territorial dimensions. 

 

 Though the human right to land is not articulated specifically as a separate 

human right is international law, the human right to adequate housing has 

increasingly been interpreted as including the human right to land as is evident in 

reports of the UN Special Rapporteur on adequate housing.4 It is also an integral part 

of the human right to livelihood and food, as expounded in recent reports of the UN 

Special Rapporteur on the right to food.5 The right to land is also encompassed in 

the right to work as the right to productive land. Given the indivisibility of human 
                                                
3 General Comment No. 4. “The Right to Adequate Housing” (Art. 11(1) of the Covenant), 
Committee on     Economic, Social and Cultural Rights, 1991, 6th Session, Paras 7 and 8.  
4 Report of Miloon Kothari, UN Special Rapporteur on Adequate Housing, Including His 
Recommendation to the Former Commission on Human Rights to Recognize Right to Land as a 
Human Right, website-http://ap.ohchr.org/documents/dpage_e.aspx?m=98, visited on 28.06.14. 
5 Report of the Special Rapporteur on the right of food, Jean Ziegler, E/CN.4/2006/44/Add.2, 20 
March 2006. 
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right, the right to land cannot be treated in isolation, neither can it be accorded status 

other than that of a human right that must be defended and upheld. 

 

C. Human Rights To Adequate Housing And Land For The 

Displaced Person And Its Relation To Other Rights Under 

The UDHR 

 

 As with all the human right, the right to adequate housing and land must be 

understood in the context of indivisibility of rights, which includes within it the 

physical and material aspect of space as well as the emotional, mental and spiritual 

dimensions.  

 

 The human right to adequate housing for every displaced person cannot be 

viewed in isolation. The full enjoyment of other rights, such as the right to freedom 

of expression, the right to freedom of association, right to freedom of residence, 

right to information and prior informed consent, and right to participate in public 

decision making, is indispensable, if the right to adequate housing and land is to be 

realized and maintained by all group in society. Similarly the right not to be 

subjected to arbitrary or unlawful interference with one’s privacy, family, home or 

correspondence constitutes a very important dimension in defining human right to 

adequate home and land (Art. 17 of ICCPR 1966).  

 

 The human right to adequate housing and land is closely and intrinsically 

linked to other rights which are guaranteed by the body of human right instruments. 

The categories of right embodied in the two International Covenant on Economic, 

social and Cultural Rights (ICESCR), and on civil and Political Rights (ICCPR). 

The denial or fulfilment of the human right to information (Art. 19 in ICCPR), as in 

specific cases related to programmes, building materials, condition of resettlement 

or compensation, could thus affect the adequate housing. Certain types of housing 

rights violations, such as forced displacement, could be so severe that various United 
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Nations human rights bodies have declared the practice of forced displacement to  

constitute a “gross violation of human rights in particular to adequate housing.” 6 

 

 The conflict between statist and metastatic claims to rights is especially 

manifest in the political practice of groups and movements championing the cause of 

displaced persons, and translates more specifically into two kinds of issues: first,  

the conflict between a right  to development verses the right not to be displaced; 

second, the apparent inconsistency of appealing to universal codified conventions 

disregarding state sovereignty, even while opposing ecological and human rights 

conditionality on development assistance from a nationalist perspective.  

 

 The first is an intra-state issue, and popularly translates into the conflict 

between the so called national interests of some sections of the citizenry. The second 

speaks to the problem of political obligation seeking to balance the state’s call on the 

loyalty of its citizens with the right of citizens to resist the state, if necessary by 

appeal to international organisations.  

 

 A right to development belongs to the so called third generation of rights, 

and has received much support, particularly from African nation-states, in 

international fora. In India it has been projected less as a right and more as a part of 

the national consensuses on the centralising, nation-building model of economic and 

political development. The right of the nation to development is balanced against the 

right not to be displaced, and a utilitarian calculus of number prevails to suggest that 

the development of all cannot be held ransom by the emotional attachments to 

‘backwardness’ of a few. This conflict is negotiated very much on the terrain and the 

terms of the state, even if backed by international lending agencies.  

 

 The second conflict is that between claims made upon the state, and those 

made against the state by appeal to meta-state organisations. Here, the question of 

national sovereignty is as central as it is, for instance, on the question of a country 

going to war on its oppressive regime. Indeed, it is not uncommon to find in aid 

                                                
6 Supra Note 3,  Paras 7 and 8.  
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should not be withdrawn from authoritarian regimes, because, that is tantamount to 

punishing further the already punished citizens of that society and denying them 

development assistance because of the objectionable politics of their rules. A similar 

argument underlies the insistence, by lending agencies, on human rights and 

ecological conditionality in practical recognition of its membership of a global order 

of interdependence. As supporters of human rights or even ecological causes, these 

social movements cannot expect at the risk of inconsistency or doublespeak- resist 

the project of human rights or of sustainable development. They can, however, resist 

directives to this effect from lending agencies. In a sense, this too is a non sequitur, 

because these social movements generally favour indigenous initiatives in 

development, and resist foreign borrowings for development, on the grounds that 

these commit us to a model of development that is unacceptable, because 

unsustainable and iniquitous.7  

 

 The indivisibility of human rights based on legal sources and global 

experiences, the Housing and Land Rights Network has further developed the seven 

core elements of adequacy mentioned above from General Comment No. 4.  

 

 The following elements constitute congruent human rights conditions already 

recognised in binding international treaties:  

 -Right to life  

 -Right to health  

 -Right to a safe and healthy environment.  

 - Right to property 

 -Right to gender equality/ women’s rights 

 -Right to livelihood 

 -Right to culture  

 -Right to privacy and family life 

 -Right to development  

 -Right to information 

 -Right to movement 

                                                
7 Niraja Gopal Jayal, “Displaced Persons and Discourse of Rights”, Economic and Political Weekly, 
Vol. 33 (Jan-Mar 1998), Pg.33. 
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 -Freedom from torture, in human or degrading treatment or punishment 

including freedom from violence.  

 

 Scheduled castes and tribes suffer most from hunger and malnutrition, 

making up 25 per cent of the rural population but 42 per cent of the poor. As a result 

of discrimination, many low-caste Dalits are expected to work as agricultural 

labourers without being paid, many held in debt bondage by their higher-caste 

employers. Although debt bondage is illegal, NGOs estimate that there are between 

20 to 60 million bonded labourers in India, 85 percent of them belonging to 

scheduled castes and scheduled tribes. Widespread discrimination prevents Dalits 

from owning land, as they are seen as the “worker class”, and even if they receive 

land, such land is frequently taken by force by higher caste people in the area. Tribal 

peoples, particularly those living in forest and hill areas, are extremely marginalized, 

many having lost access to traditional forest livelihoods and food resources through 

the creation of Forest Reserves, and many remain without food ration cards or 

access to government services. Tribal peoples also suffer disproportionately from 

displacement because of development projects such as dams, power plants, coal 

mines and mineral industries. The land and agrarian reform should be implemented 

to strengthen smallholder agricultural livelihoods. Existing agrarian reform 

legislation should not be undermined to serve the interests of large landholdings of 

landlords and agribusiness; Dams, mining and infrastructure projects must not be 

implemented if this entails displacement and irreversible destruction of people’s 

livelihoods. Such projects should only be carried out with the consent of 

communities and on the condition that due legal process, proper resettlement and 

rehabilitation with compensation to all victims is guaranteed. The UN experts and 

special rapporteurs, including those on the right to health, indigenous peoples, 

human rights defenders, and violence against women, have also clearly brought out 

the interlinkages of other human rights with the right to land and adequate housing, 

using the indivisibility of rights approach in their reports and joint statements.8 

                                                
8 Rodolfo Stavenhagen, “On Concerns over Raising the Height of the Sardar Sarovar Dam”, 13 
April 2006, 
websitehttp://www.unhchr.ch/huricane/huricane.nsf/view01/EEBEC520B4FA19D5C125714F005533
6C?opendocumenT, visited on 28.06.14. 
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A Resolution adopted by the General Assembly in the fifty-fifth session on 

Agenda item 60(b) it was resolved to strengthen the capacity of all the member 

countries to implement the principles and practices of democracy and respect for 

human rights, including practices of democracy and respect for human rights, 

including minority rights and “to eliminate the increasing acts of racism and 

xenophobia in many societies and to promote greater harmony and tolerance in all 

societies”. No effort should be spared domestically or internationally to ensure that 

all civilian populations that suffer disproportionately the consequences of neob 

violence, natural disaster and other humanitarian emergencies are rendered every 

assistance and protection so that they can resume normal life as soon as possible. 

The Judicial institutions have a major role to play in this direction.  

 

D.  National Legal Obligations Regarding The Violation Of 

Human Rights For Displaced Women And Children 

 

Justice, social, economic, and political is the constitutional aim proclaimed 

in the preamble of the constitutional of India which contains the requisite guidelines 

and provides for the infrastructure for attaining it. Acquisition and Displacement 

with their constitutional implications, have inevitably reached the courts. The 

petitioners have invariably been affected by projects- dams, reservoirs, industry, 

urbanisation and their assets and their capacity for subsistence, leaving them to an 

uncertain future, which were promises of executive largesse to sustain them. 

Different national laws have come up to take measures to protect, promote and 

guarantee the right enshrined in law to all citizens.  

 

 Internal displacement of persons may be caused due to various reasons. It 

may be caused by natural calamities like earthquakes, submergence or mass exodus 

from one locality or area to the other, due to violence or other compulsions. The 

guiding principles on Internal Displacement set out the rights and guarantees under 

the international law which is relevant to the protection of internally displaced 

persons in all phases of displacement. The principles affirm that the responsibilities 

for ensuring the protection of internally displaced persons rest primarily with the 
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national authorities. Proper information about internally displaced persons can help 

in providing emergency relief promptly and to speed up efforts to assist and protect 

them. The internally displaced persons have to be rehabilitated. Rehabilitation is not 

mere providing of shelter. The real purpose of rehabilitation can be achieved only if 

those who are sought to be rehabilitated are provided with shelter, food and other 

necessary amenities of life. Thus allotment of land to provide a hospital for the 

disabled and for the crippled children of displaced persons was held by the Supreme 

Court of India to squarely come within the concept of the idea of ‘rehabilitation’ and 

consequently settlement of the refugees, in Collector of 24 Paragnas V. Lalit 

Mohan Mullick.
9 

  

The constitutional laws of India make it obligatory for the state to provide 

the right to adequate settlement to all its citizens. There have been several important 

judgements that have clearly established the relation between the right to housing 

and right to life as guaranteed by Article 21 [Constitution of India states no person 

shall be deprived of his life or personal liberty except according to procedure 

established by law]. The Supreme Court of India has held that the right to shelter or 

adequate housing is a fundamental human rights emanating from this provisions. 

This has been established in numerous Supreme Court decisions, including U.P. 

Anas Evam Vikas Parishad Vs. Friend Coop. Housing Society Ltd.
10 Where the 

Court held that:  

  

The right to shelter is fundamental right, which springs from the right to 

residence under Article 19(1) (e) and the right to life under Article 21.  

 

 In 1981 in Fancis Coralie Vs. Union Teritory of Delhi,
11 the Supreme Court 

held “We think that the right to life includes the right to live with human dignity and 

all that goes along with it, namely, the bade necessaries of such as adequate 

nutrition, clothing and shelter over the head and facilities for reading; writing and 

                                                
9 (1986)2 SCC 138. 
10 AIR 1996 SC 114: 1995 Supp (3) SCC 456. 
11 AIR 1981 SC 746 at 753.  
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expression oneself in diverse forms, freely moving about and mixing and 

commingling with fellow beings.”  

 

 The Supreme Court in Peoples Union for Democratic Rights Vs. U.O.I.
12 

held that non-payment of minimum wages to the workers employed in various Asiad 

Projects in Delhi was a denial to them of their right to live with basic human dignity 

and violation of Article 21 of the Constitution.  

   

The court provided further interpretation of the right to life in Chameli 

Singh and others Vs. State of U.P. 
13  

 “In any organised society, the right to live as an human being is not ensured 

by meeting only the animal needs of man. It is secured only when he is assured from 

restriction inhabiting his growth. All human rights are designed to achieve this 

object. Right to life guaranteed in any civilized society implies the right to food, 

water, decent, environment, education, medical care and shelter. These are the basic 

human rights known to any civilised society. All civil, political, social and cultural 

rights enshrined in the Universal Declaration of Human Rights and Conversation or 

under the constitution of India cannot be exercised without these basic human 

rights.” 14  

   

The right to housing is one of the most troubled rights in the Indian 

jurisprudence; for the simple reason that though the right is well established in 

theory, the reality is far removed from it. Or perhaps, it may be more appropriate to 

say that there is a right to housing for some, it is non-existent for most. The dwelling 

units of about half of India’s population would be described unsuitable if assessed 

from the parameters set out by the Supreme Court.15  

   

                                                
12 AIR 1982 SC 1473. 
13 (1996) 2 SCC 549. 
14 Dr. J.N. Pandey, “Constitutional Law of India”, Central law Agency 4th Edition 2003,  Pg.218. 
15Kalpana Kannibiran, “Monitoring the Human Rights of Persons with Disabilities: Laws, Policies 

and Programs in India”, Disability Rights Promotion International, Published 2009, Printed in 
Canada, Pg. 14, Website- http://www.yorku.ca/drpi/files/IndiaLawsRep.pdf. 
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It was further expanded that: Shelter for a human being, therefore, is not a 

mere protection of his life and limb. It is home where he has opportunities to grow 

physically, intellectually and spiritually. Right to shelter, therefore, includes 

adequate living space, safe and decent structure, clean and decent surroundings, 

sufficient light, pure air and water, electricity, sanitation and other civic amenities 

like roads etc, so as to have easy access to his daily avocation. The right to shelter, 

therefore, does not mean a mere right to a roof over one’s head but right to all the 

infrastructure necessary to enable them to live and develop and develop as an 

essential requisite to the right to live should be deemed to have been guaranteed as a 

fundamental rights… Want to decent residence therefore frustrates the very object of 

the constitutional animation to right to equality, economic justice, fundamental right 

to residence, dignity of persons and right to live itself.  

   

The Supreme Court in the case Shantistor Builders vs. Narayan Khimalal 

Totame 16 held that: The right to life would take within its sweep the right to food, 

the right to clothing, the right to decent environment and a reasonable 

accommodation to live in. 

   

In another case Chairman, Railway Board Vs. Chandrima Das,
17 It has 

been held that right to life guaranteed under Article 21 of our Constitution is not 

confined to the citizen of this country alone, it is available to “a person” who also 

has right to live with human dignity irrespective of his nationally. 

 

In Ahmedabad Municipal Corporation vs. Nawab Khan Gulab Khan and 

others,
18 the S.C observed that, Article 19(1) (e) accords right to residence and 

settlement in any part of India as a fundamental right.  

 

The court has also stressed special protection for tribal people who are 

displaced. The state and consequentially the local authorities are charged with 

constitutional duty to provide these weaker sections with socio-economic and 

                                                
16 (1990) 1 SCC 520.  
17 AIR 2000 SC 988. 
18 AIR 1997 SC 152: 1997 (II) SCC 121. 
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political justice and to prevent their exploitation and to prevent them from injustice. 

The Union of India has evolved Indira Avas Yojna Scheme exclusively to provide 

housing accommodation to the Tribals and separate annual budgets are being 

allotted on that behalf of Parliament and the appropriate legislature in allied matters.  

   

In Olga Tellis Vs. Bombay Municipal Corporation,
19 the Supreme Court 

held that Article 21 of the constitution also encompassed the right to livelihood and 

that this right was indivisible from the right to shelter:  

   

Eviction of the petitioners from their dwellings would result in the 

deprivation of their livelihood and so if the deprivation of livelihood were not 

affected by a reasonable procedure established by law, the same would be violence 

of Article 21. The right under Art.21 is the right to livelihood, because no person can 

live without the means of living i.e. the means of livelihood. 20  

   

In Consumer Education & Research Centre and Others vs Union of India 

and Others
21 the Supreme Court of India has held, ‘The expression ‘life’ assured in 

article 21 of the Constitution does not connote mere animal existence or continued 

drudgery through life. It has a much wider meaning which includes right to 

livelihood, better standard of life, hygienic conditions in work place and leisure.’ 

The Court has interpreted the right to health as ‘an integral facet of meaningful right 

to life to have not only a meaningful existence but also robust health and vigour.’ 

 

The Supreme Court in Madhu Kishwar Vs. State of Bihar 22 affirmed this :  

 Article 13, 14, 15 and 16 of the constitution of India and other related 

articles… aims at elimination of obstacles to enjoy social, economic, political and 

cultural rights on equal footing legislative and executive actions must be 

conformable to, and effectuation of the fundamental rights guaranteed in Part II and 

the directive principles enshrined in part IV and the preamble of Constitution. 

                                                
19 (1985) 3SCC 545. 
20 Report of the Special Rapporteur on the right of food, Jean Ziegler, E/CN.4/2006/44/Add.2, 20 
March 2006. 
21 (1995) 2 SCC 42. 
22 (1996) 5 SCC 125. 
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Covenants of the United Nations add impetus and urgency…. Legislative action 

should be devised unsuitably…. Article(s) 51 of the Constitution of India is a 

Mandate for the state to do these acts held in, PUCL .v. U.O.I,
23

 and CERC.v. 

U.O.I.
24 

  

Land under the Indian Constitution is a State subject; thus every state has its 

own land laws. The land Reforms (Fixation of Ceiling on land) Acts were enacted in   

different States during the 1960s to further the Directive Principles of State Policy, 

provided under Part IV of the Constitution of India. Article 39 provides that the 

State should, in particular, direct its policy towards securing that ownership and 

control of  material resources of the community are so distributed as best to sub 

serve the common good and that the operation of the economic system does not 

result in concentration of wealth and means of production to the common detriment.  

  

 According to Article 300-A of the constitution states that no man or woman 

shall be deprived of their right to property by the State except by authority of law.25 

 

a. Children’s Rights and Housing and Land Rights 

 

The human right to adequate housing is integral to the realisation of other 

basic rights of children. Adequate housing is of particular importance for children as 

the environment in which they grow up and the living conditions they have to 

confront, greatly impact their physical, emotional and psychological development. A 

child’s self-confidence and identity depends significantly on her/his access to a 

secure place to live in peace and dignity. 

 

The absence of a secure environment may lead to deprivation of many basic 

rights of children, including their right to health, education, and protection from 

economic exploitation and abuse, and even the right to a legal identity. 

                                                
23 (1997) 3 SCC 433. 
24 (1995) 3 SCC 42. 
25 Miloon Kothari, Sabrina Karmali & Shivani Chaudhry, “The  Human Right to Adequate Housing 

and Land”, National Human Rights Commission, 2006, Pg. 32. 
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During the National Consultation on Children and Habitat, home was 

described by children as a place where there is warmth, where they can eat, laugh, 

play, cry and which is a stable place providing them with opportunities to grow and 

develop. 

 

While children’s need for adequate housing is critical, apart from the number 

of inadequate dwelling units in which children across India live, is the rapidly 

escalating number of street children in the country.26 

 

According to UNICEF, street children are defined as those children for 

whom the street (in the widest sense of the word, i.e. unoccupied dwellings, 

wasteland, etc.), more than their family has become their real home, a situation in 

which there is no protection, supervision, or direction from responsible adults.24 

Further, it identifies three operational categories:27 

1. Children on the Street: Forming the largest category, these are children who 

have homes; most return to their families at the end of the day but work on 

the streets to augment family income. 

2. Children of the Street: These children are a group who has chosen the street 

as their home and it is there that they seek shelter, livelihood, and 

companionship. They have occasional contacts with their families.  

3. Abandoned Children: These children have no ties with their families. They 

are entirely on their own, not only for material survival but also 

psychologically. 

 

In both international and national law, children’s right to adequate housing 

has been upheld. 

 

                                                
26 National Consultation on Children and Habitat: A Statement, Plan International, UNICEF and 
YUVA, New Delhi, 1995. 
27 Police Abuse and Killings of Street Children in India, Human Rights Watch Children’s Rights 
Project, Human Rights Watch, November 1996, website- 
http://www.hrw.org/reports/1996/India4.htm, visited on 29.06.14. 
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The Supreme Court of India in Shantistar Builders v. Narayan Khimalal 

Totame
28

 affirmed children’s right to adequate housing by declaring that: 

The Constitution aims at ensuring fuller development of every child. That 

would be possible only if the child is in a proper home. 

  

International human rights treaties, declarations and resolutions that 

specifically guarantee and protect children’s right to housing, among others, include: 

 

• Convention on the Rights of the Child: Article 16 (1), 16(2), Article 27. 

• Declaration of the Rights of the Child 1959.29 

• Resolution 1994/8, Children and the Right to Adequate Housing, 1994.30 

• Commission on Human Rights resolution 1994/93, The plight of street children, 

1993. 

• General Assembly resolution 50/ 153, The rights of the child, 1995. 

• General Assembly resolution 54/ 148, The girl child, 2000. 

• General Comment No. 5: General measures of implementation of the Convention 

on the Rights of the Child (arts. 4, 42 and 44, para. 6), Committee on the Rights of 

the Child, 2003. 

• General Comment No. 17: Article 24 (Rights of the child), Human Rights 

Committee, 1989. 

• World Declaration on the Survival, Protection and Development of Children, 1990, 

World Summit for Children, 1990. 

• Declaration on Social Progress and Development 1969.31 

• Vancouver Declaration on Human Settlements 1976.32 

• Istanbul Declaration and Habitat Agenda.33 

 

 

                                                
28

 [(1990) 1 SCC 520: AIR 1990 SC 630 
29 Proclaimed by United Nations General Assembly in resolution 1386 (XIV), 29 November 1959. 
30 Adopted on 19 August 1994 by the Sub-Commission on Prevention of Discrimination and 
Protection of Minorities at its forty-sixth session. 1994/8. Children and the right to adequate housing. 
31 Proclaimed by United Nations General Assembly in resolution 2542 (XXIV) on 11 December 
1969. 
32 Adopted by United Nations Conference on Human Settlements, Vancouver, 1976. 
33 The Istanbul Declaration and Habitat Agenda, United Nations Conference on Human Settlements 
(Habitat II), Istanbul, 3-14 June 1996. 
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b. Women’s Rights and Housing and Land Rights 

 

Women’s right to adequate housing and land, as an inalienable, integral and 

indivisible component of all human rights, has been recognized, implicitly and 

explicitly in a range of international and regional human rights instruments. 

 

Women’s human right to adequate housing and land needs to be understood 

in terms of its entitlements. This means that women enjoy the inalienable and equal 

right to own, access, use, manage, and control land, housing and property. This 

includes the right to legal security of tenure, which is the right to own, lease, rent, 

mortgage or dwell on land, housing and property, and the right not to be forcibly 

evicted. Furthermore, it holds that women have a right to take decisions on how 

housing and land resources should be used, including whether it can be leased out, 

mortgaged, or sold.34 

 

Several studies, including a comprehensive one by the UN Special 

Rapporteur on adequate housing, confirm that women’s right to adequate housing 

and land is being violated across the world. While there are many social, economic 

and political situations that render people insecure, homeless, and without a 

sustainable source of livelihood, women are particularly vulnerable given the low 

socio-economic status accorded to them in most societies. 

 

Some specific situations that result in denial or violation of the right to 

adequate housing include:35 

 

• Intra-household and familial disputes leading to breakdown of personal 

relationships recognised in law and by the society; 

• Forced evictions by authorities; 

• Slum demolitions; 

• Displacement due to development projects; 

                                                
34 Miloon Kothari, Sabrina Karmali & Shivani Chaudhry, “The  Human Right to Adequate Housing 

and Land”, National Human Rights Commission, 2006, Pg. 24. 
35 Ibid. 
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• Displacement due to natural disasters; 

• Displacement due to civil and political wars; 

• Displacement due to changes in tenancy laws; 

• Forced evictions arising out of violence from the dominant community or the 

ruling class and caste; 

• Environment protection measures taken up by the state that uproot people 

from their habitat or deprive them of access to forest produce and other 

natural resources on which they depend for sustenance. 

 

While these circumstances apply to both women and men, there are others 

that relate specifically to women. These include:36 

 

• Change in marital status — due to death of a partner, separation or divorce 

— as a result of which women are denied the right to access and own 

housing, land and other property; 

• Customs and traditions that outcast women from the social system, e.g. a 

widow is often forced to leave or is thrown out of her family and regarded as 

an outcast, thereby depriving her of her basic right to life, which includes 

housing; 

• Gender-neutral laws, which are interpreted and implemented in ways that 

discriminate and disadvantage women; 

• Stigmas attached to status of women as single women, which exclude them 

from accessing their equal rights to housing, land and other property; 

• Customs and traditions that do not recognise women’s contributions as 

productive; 

• Customs and traditions that prevent women from inheriting or owning 

property; 

• Absence of gender-sensitive laws, policies and programmes, including on 

resettlement and rehabilitation; 

                                                
36 Miloon Kothari, Sabrina Karmali & Shivani Chaudhry, “The  Human Right to Adequate Housing 

and Land”, National Human Rights Commission, 2006, Pg. 25. 
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• Lack or absence of institutional support in times of distress and 

homelessness, for example, lack of adequate shelters and temporary housing 

spaces for women; 

• Laws that deny women legal security of tenure; 

• Credit facilities that discriminate against women. 

 

Lack of access to and control over land, housing and property constitutes a 

violation of human rights and contributes significantly to women’s increasing 

poverty and marginalisation. 

 

Certain groups of women may be more vulnerable than others, and face a 

greater risk of becoming homeless, facing violence or suffering from the 

consequences of inadequate housing and living conditions and lack of land rights. 

Such groups generally face greater discrimination and often include victims of 

domestic violence, widowed, elderly, divorced or separated women, female-headed 

households, women forcibly separated from their children, women victims of forced 

evictions, indigenous and tribal women, women with disabilities and women in 

conflict/post-conflict situations, women from ethnic and national minorities, 

including refugees, migrant women workers, women from descentand work-based 

communities, domestic women workers, sex workers, and lesbian and transgender 

women.37 Many women are subjected to multiple layers of discrimination within the 

community and by the State on the grounds of them being women, as well as 

member of a minority group. 

 

Domestic violence can greatly increase women’s vulnerability to 

homelessness, especially when there is a lack of protection by law enforcement 

officials, or by the legal system itself. Certain cultural norms and traditions also tend 

to deprive women of their rights to land, inheritance and property, which in turn to 

prevent them from accessing their right to adequate housing and land. Of particular 

concern is the reflection of discriminatory cultural and social norms in family or 

                                                
37 Report of UN Special Rapporteur on Adequate Housing, Miloon Kothari, on women and housing, 
Commission on Human Rights, E/CN.4/2006/118, 27 February 2006. 
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personal laws. The UN Special Rapporteur on the right to adequate housing in his 

report on women and adequate housing clearly brings out the direct relation between 

inadequate housing and violence against women, where the lack of adequate housing 

can make women more vulnerable to various forms of violence and, conversely, 

violence against women can lead to the violation of women’s rights to adequate 

housing.38 

 

In urban areas, women living in slums and on the streets are greatly impacted 

due to the absence of proper shelter, adequate water, health, sanitation and hygiene. 

Women are adversely affected by evictions owing to, for example, urban slum 

demolitions, or as a result of large-scale development projects. Women suffer not 

just from loss of home, but also livelihoods, relationships and support systems, 

physical and psychological trauma and even increased morbidity and mortality. 

Women particularly suffer where forced evictions are accompanied by violence.39 

Different forms of gender discrimination also give rise to threat of forced evictions 

for women. For instance, domestic women workers, sex workers, and women 

migrant workers are vulnerable to being evicted from accommodation provided with 

their work; women who are married are vulnerable to eviction due to dowry-related 

issues; women who are living with HIV/AIDS are vulnerable to eviction and women 

living with their husband’s family are vulnerable to being evicted as widows or due 

to domestic violence or divorce.40 

 

c. Women’s Land Rights 

 

Land, apart from being a productive resource also provides a great degree of 

socio-economic security and stability. The control and ownership of land by women 

also serves as an empowering resource and helps to balance gender dynamics, 

                                                
38 Report of UN Special Rapporteur on adequate housing, Miloon Kothari, on women and housing, 
E/CN.4/ 2005/43, 25 February 2005. 
39 Report of UN Special Rapporteur on adequate housing, Miloon Kothari, on women and housing, 
Commission on Human Rights, E/CN.4/2005/43, 25 February 2005. 
40 Report of UN Special Rapporteur on adequate housing, Miloon Kothari, on women and housing, 
Commission on Human Rights, E/CN.4/2006/118, 27 February 2006. 
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especially in historically patriarchal societies. In India, however, few women own 

arable land and even fewer effectively control it. 

 

With the growing migration of men to urban areas in search of employment, 

it is mainly women who continue to farm in rural areas. In India, for instance, 58 

percent of all male workers but 78 percent of all female workers, and 86 percent of 

all rural female workers, are in agriculture. This rising trend of “feminization of 

agriculture” means that women are more dependent on land, thereby highlighting the 

importance of recognizing and guaranteeing their rights over it.  

 

Land rights could take the form of ownership or usufruct (rights of use), and 

could encompass differing degrees of freedom to lease, mortgage, bequeath, or sell. 

Rights over land and property typically consist of a bundle of overlapping rights that 

could include both individual and collective systems of ownership, management and 

control of resources. The legal recognition of land rights for women – in the form of 

both individual and collective systems of tenure security – apart from balancing 

historic inequities in power relations, providing security against violence, improving 

women’s socio-economic status, also enhances productive efficiency. 

 

Despite the existence of strong movements for land reform and struggles for 

land rights, women’s rights to land are still not universally guaranteed or respected. 

 

In policy too, patriarchal biases persist and women are not necessarily 

considered equal holders and owners of land. In the recent past, however, certain 

initiatives have been undertaken to reverse this. For instance, in September 2005, an 

amendment to the 1956 Hindu Succession Act removed gender inequalities in the 

inheritance of agricultural land, and made Hindu women’s land rights legally equal 

to men’s across states by making daughters, especially married daughters, 

coparceners in joint family property.41 The New Protection of Women from 

Domestic Violence Act 2005, though not without loopholes, also contains provisions 

                                                
41 Bina Agarwal “Landmark Step to Gender Equality”, The Hindu, 25 September, 2005. 
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for a woman not to be evicted from her home while upholding her right of residence 

and right to housing and property. 

 

E. Right To Property: A Survey Of Constitutional Evolution 

 

The Indian Constitution does not recognize property right as a fundamental 

right. In the year 1977, the 44th amendment eliminated the right to acquire, hold 

and dispose of property as a fundamental right. However, in another part of the 

Constitution, Article 300 (A) was inserted to affirm that no person shall be deprived 

of his property save by authority of law. The result is that the right to property as a 

fundamental right is now substituted as a statutory right. The amendment expanded 

the power of the state to appropriate property for social welfare purposes. In other 

words, the amendment bestowed upon the Indian socialist state a license to indulge 

in what Fredric Bastiat termed legal plunder. This is one of the classic examples 

when the law has been perverted in order to make plunder look just and sacred to 

many consciences. 

 

Indian experiences and conception of property and wealth have a very 

different historical basis than that of western countries. The fact the present system 

of property as we know arises out of the peculiar developments in Europe in the 

17th
 to 18thcentury and therefore its experiences were universally not applicable. A 

still more economic area in which the answer is both difficult and important is the 

definition of property rights. The notion of property as it has developed over 

centuries and it has embodies in our legal codes, has become so much a part of us 

that we tend to take it for granted, and fail to recognize the extent to which just what 

constitutes property and what rights the ownership of property confers are complex 

social creations rather than self-evident propositions.42
 This also seems to be the 

hidden reason why the right to property is suddenly much contested throughout 

India today and why the state is coming up unexpectedly against huge resistance 

from unexpected quarters in attempting to acquire land in India. The action of the 

                                                
42 Milton Friedman and Rose D. Friedman, “Capitalism and Freedom”, 15th Edition, 2002, Chicago: 
University of Chicago Press. 
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state to assert the Eminent Domain over subsidiary claims on property and the clash 

which resulted there from Singur, Nandigram and other parts of India is precisely a 

manifestation of a clash of cultures. To put in Samuel Huntingtons words, the ideas 

of the west of development and liberalization propagated by the present ruling elite 

and the old Indic ideas which shape the views of the majority of the people.43 

 

The right to property under the Indian constitution tried to approach the 

question of how to handle property and pressures relating to it by trying to balance 

the right to property with the right to compensation for its acquisition through 

an absolute fundamental right to property and then balancing the same with 

reasonable restrictions and adding a further fundamental right o compensation 

in case the properties are acquired by the state. This was exemplified by Article 

19(1)(f) balanced by Article 19(5) and the compensation article in Article 31. This 

was an interesting development influenced by the British on/about the idea Eminent 

Domain but overall it struck an interesting balance whereby it recognized the power 

of the state to acquire property, but for the first time in the history of India for a 

thousand years or more, it recognized the individual’s right to property against the 

state. 

However, when the state realized that an absolute property and the 

aspirations of the people were not the same the legislature was subsequently forced 

to make the said right to property subject to social welfare amid amendments to the 

constitution. Articles 31-A, 31-B and 31-C are the indicators of the change and the 

counter pressure of the state when it realized the inherent problems in granting a 

clear western style absolute fundamental right to property (even though it was 

balanced by reasonable restrictions in the interest of the public), specially Article 

31-C, which for the first time brought out the social nature of property. It is another 

matter that the said provisions were misused, and what we are discussing today, but 

the abuse of the socialist state in India is not the scope of the present article and the 

articles are considered on their face value only. 

                                                
43 Samuel P. Huntington, “The Clash of Civilizations and the Remarking of World Order”, Foreign 
Affairs, Vol. 73, No 3, Summer 1993. 
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a) Use Of Eminent Domain Power And Acquisition Of Land- The Indian 

Experience 

 

To acquire land by virtue of the power of eminent domain, the government 

must satisfy that the acquisition is for public purpose and there shall be 

compensation. The statutory design is that, if and only if the acquisition is for public 

purpose the government can acquire the lands. Therefore public purpose question is 

an important aspect as it is this crucial phrase which would determine the validity of 

acquisition of land in question.44 If land is to be acquired for industrial development 

resorting to eminent domain and consider it as public purpose, then a broader 

interpretation of the term public purpose is necessary. If a broader interpretation is 

given to public purpose one has to be sure about drawing the line between the public 

purposes and the non-public purposes. 

 

b) Defining Public Purpose 

 

According to Black‘s Law Dictionary defines the word ‘public purpose’ as 

synonymous with governmental purpose. A public purpose or public business has 

for its objective the promotion of public health, safety, morals, general welfare, 

security, prosperity, and contentment of all the inhabitants or residents within a 

given political division, for example, a state, the sovereign powers of which are 

exercised to promote such public purpose or public businesses.45 

 

The most important principle underlying the LAA and related acts is the 

doctrine of eminent domain, according to which the state enjoys ultimate power over 

all land within its territory. It follows that the state has the right to invoke this right 

for the `public good’, and the consequent compulsory acquisition of land cannot be 

legally challenged or resisted by any person or community. 

 

                                                
44 Golak Bihari Nath, Review of the Land Acquisition Act 1894: A Critique, in edited book of Siby 
Tharakan,  “The Nowhere People Responses To Internally Displaced Persons”, 1st ed., Bangalore: 
Books for Change 2002, Pg. 122, 123.  
45 Black’s Law Dictionary, 1245 (Special Deluxe 7th ed., 1999). 
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What constitutes `public purpose’ is deliberately left open in the law, and the 

power to determine its definition rests essentially with the state. It is significant that 

subsequent amendments to the LAA, and the new draft of the Land Acquisition 

(Amendment) Bill 1998, currently under consideration by the Government of India, 

do not undermine either the eminent domain of the state nor the unassailable power 

of the state to determine what constitutes in any specific instance a `public purpose’. 

 

The power of eminent domain conflicts most obviously with Constitutional 

imperatives contained in Part XVI of the Constitution of India, designed to protect 

Scheduled Tribes. Most state legislatures have passed elaborate statutes to protect 

tribal land owners from alienation of their lands, but paradoxically no protection is 

extended to tribals for loss of lands to the single most important source of their 

expropriation, namely the state itself. 

 

Section 3 (f) of the Land Acquisition Act, 1894 gives an inclusive definition 

of public purpose. Public purpose thus includes provision for village sites, provision 

for land for town planning, planned development of land from public funds for 

further development, land for a corporation owned or controlled by state, residential 

purpose of certain class of people, carrying out certain schemes of government like 

education, health, housing, slum clearance, any other scheme of development 

sponsored by government or for locating any public office.8 But land for companies 

would not come under the purview of public purpose in section 3 (f) of the Act. 

Section 3 (f), after the 1984 amendment, expressly provides that the land for 

companies would not be a public purpose. A close scrutiny of this clause would 

reveal that except the provision for land for corporations owned or controlled by 

state, all the remaining broad classifications are truly welfare functions of the state. 

Section 3 (f) of the Land Acquisition Act, 1894, after the 1984 amendment Act 

reads: 

3(f) the expression "public purpose" includes –  

 

(i) the provision of village-sites, or the extension, planned development or 

improvement of existing village sites;  
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(ii) the provision of land for town or rural planning; 

(iii) the provision of land for planned development of land from public funds in 

pursuance of any scheme or policy of Government and subsequent disposal thereof 

in whole or in part in lease, assignment or outright sale worth the object of securing 

further development as planned;  

(iv) the provision of land for a corporation owned or controlled by the State; (v) the 

provision of land for residential purposes to the poor or landless or to persons 

residing in areas affected by natural calamities, or to persons displaced or affected 

by reason of the implementation of any scheme undertaken by Government, any 

local authority or a corporation owned or controlled by the State;  

(vi) the provision of land for carrying out any educational, housing, health or slum 

clearance scheme sponsored by Government, or by any authority established by 

Government for carrying out any such scheme, or, with the prior approval of the 

appropriate Government, by a local authority or a society registered under the 

Societies Registration Act, 1860 (21 of 1860), or under any corresponding law for 

the time being in force in a State, or a co-operative society within the meaning of 

any law relating to co-operative societies for the time being in force in any State;  

(vii) the provision of land for any other scheme of development sponsored by 

Government or, with the prior approval of the appropriate Government, by a local 

authority; (viii) the provision of any premises or building for locating a public 

office; but does not include acquisition of land for Companies. 

 

In spite of the rider at the end of acquisition of land for companies in the 

aforementioned section 3(f), it was felt by scholars that the Act has not defined 

‘public purpose’ properly. For example, R.S. Rao concludes the application of 

whole Act as arbitrary.46 Inadequate definition and its potential and real misuse 

seem to have induced him to take such a position. He is also sceptical about the 

undisputable assumptions regarding public purpose.47 

 

 

c) Justiciability of Public Purpose 

                                                
46 Supra Note 44, Pg. 125. 
47

 Ibid. 
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The right of the government to acquire land for public purpose under the 

power of eminent domain is undisputed. What is public purpose but is the moot 

question. This has as many answers as issues involved in the acquisition. The 

government is said to have sole and absolute discretion with respect to the question 

of justiciability of the public purpose. In Ezra v. Secretary of State for India-in-

Council
48

, the Privy Council held that it is only the government which would be the 

sole judge as to the question of public purpose. The necessary qualification in this 

respect is that of the existence of a paramount reason and such reason must be 

shown before acquisition. The general interest of the community is said to be the 

‘touchstone’ of public purpose. 

 

According to the Privy Council, ‘public purpose’ means, the interest of the 

community as a whole or part as opposed to particular interest of the individual who 

is directly and vitally concerned.49 In Ram Kumar v. State of West Bengal,
50 the 

Supreme Court held that public purpose in section 3 (f) would include a purpose in 

which the general welfare of the community as opposed to the particular interest of 

the individuals is directly and vitally involved. In Ratilal Shankarabai v. State of 

Gujarat,
51 the Supreme Court held that, as per section 6 (3) of the Land Acquisition 

Act, 1894, the declaration under section 6 by the appropriate government shall be 

the conclusive proof as to the purpose of the proposed acquisition of any land. In the 

absence of the restrictive definition, the government is required to be satisfied in its 

best judgement about the purpose of acquisition. In State of Bombay v. R.S. Nanji,
52 

the Supreme Court held that, though the government is generally considered to be 

the sole judge of justiciability of public purpose, jurisdiction is still available to the 

courts and they are duty bound under Article 226 of the Constitution to determine 

whether or not there exists any public purpose in an acquisition.53 The circumstances 

in which the courts can interfere in the question of public purpose are disputed and 

                                                
48 (1905) 32 IA 93 (PC): 1 CLJ 227: 9 CWN 454 (PC). 
49 Hemabai Framzi v. Secretary of State, AIR 1914, PC 20. 
50 AIR 1963 Cal. 534; 67 CAL. W.N. 387. 
51 AIR 1970 SC 984. 
52 AIR 1956 SC 294. 
53 Jilubhai Nanabhai Khachar v. State of Gujarat, AIR 1995 SC 14. 
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limited in nature. Even as the statute gives power to the executive to declare and 

determine the purpose of the acquisition, the jurisdiction of courts is not barred.54 

But this has not been applied uniformly. In certain cases it has been held that ‘the 

court has to accept the legislative decisions as public purpose’.55 The question 

whether there can be a compulsory acquisition for private purpose will have to be 

answered in the negative. If the public benefit resulting from an action of a person or 

of a company is not direct but is incidental to personal gain of an individual or of a 

company, then it is not considered as public purpose. Justiciability as to the purpose 

of acquisition may be challenged before the courts, if prima-facie evidence is 

available on the grounds56 inter alia, that –  

1. Acquisition is mala-fide, since the purpose as disclosed in the section 4 

notification is not really a public purpose.  

2. The power exercised by the Government in acquisition of a land is colourable in 

nature.  

3. The intended acquisition is to benefit a particular individual, firm or a company.  

4. The notification is vague and does not either disclose the purpose or is not clear 

about the purpose of acquisition  

5. Provisions of part VII are not complied with as per the Act.  

6. The activities of the agency on whose behalf the acquisition is sought are not 

really related to public purpose.  

7. Delegates excessive and improper powers on the Collector.  

8. Deprives the petitioner of the means of livelihood.  

 

Many of the above mentioned grounds are based on the procedural 

irregularities and only few grounds like deprivation of livelihood or the stated 

purpose not being public purpose are substantial in nature. In respect of the 

deprivation of livelihood of the petitioner, the cases decided by the judiciary more 

often rely on compensation, citing the developmental concerns. On the ground that 

the stated purpose not being a public purpose, in case of acquisition for companies, 

                                                
54 Mohammed Noohu v. State of Travancore and others, AIR 1952 TC 522; W.B. S.K. Co-op Cr. 

Society v. Mrs. Bella Banerjee, AIR 1952 Cal. 554. 
55

 Roop Chand vs State Of Punjab AIR 1959 Punj 544, 549. 
56 P. K. Sarkar, “Law Of Acquisition Of Land In India Including Requisition & Acquisition Of 

Immovable Property”, 2nd Edition, Eastern Law House, Lucknow, 2007, Pg.  111. 
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the courts have expressed different opinions and at times in conflict with one 

another. 

 

Section 39 requires for previous consent of the government for an agreement 

to be executed between the government and the company. Section 40 of the Act 

elaborates ‘previous consent’ while, ‘agreement’ in question is being dealt within 

section 41. As per section 41, firstly, the appropriate government must satisfy itself 

regarding the purpose for which the acquisition is made, and secondly, the company 

has to enter into an agreement for the matters including,  

1. the payment to the appropriate government of the cost of the acquisition  

2. the transfer, on such payment, of the land to the company and  

3. the terms on which the land shall be held by the company.  

 

According to section 42 of the Act, the agreement so entered must be 

published as soon as possible after its execution. In case of acquisition for 

companies it is necessary to follow the special procedure enunciated in part VII as 

explained above. However the provisions of this part were never followed in letter 

and spirit thus necessitating judicial interventions. In the first R. L. Arora’s case, 

sections 40 and 41 came before the Supreme Court for interpretation. The court held 

that the work must be useful or likely to prove useful to the public directly and an 

agreement between the appropriate government and the company is a must for a 

valid acquisition under part VII.57 Under section 40 (1) (b) two conditions must be 

fulfilled. The work must be useful for public. Secondly, the term(s) on which the 

public is entitled to use it as a right also has to clearly find a place in the said 

agreement. In the absence of fulfillment of these two conditions, the acquisition is 

not legally valid.58 In Somavanti v. State of Punjab,59 the Court concluded that the 

construction of factory for manufacturing the refrigerator machine parts to be a 

public purpose on the ground that a part of compensation has come from public 

revenue.60 In Pratibha Nema and others v. State of Madhya Pradesh and others,
61 

                                                
57 AIR 1965 SC 995, 2002. 
58 ILR (1967) Guj 145 (450). 
59 (1963) 2 SCR 774; Raja Anand  v. State of Uttar Pradesh, (1967) 1 SCR 373, 377. 
60 H. Anraj v. Government of Tamil Nadu (1963) 2 SCR 774, 804-805. 
61

 (2003) 10 SCC 626. 
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the Supreme Court held that the ‘establishment of Diamond Park’ as public purpose, 

since part of the compensation is paid from the public revenue and the contention of 

mala-fide intention on the part of government was rejected by the court. 

 

Since part VII provisions are not followed in their true spirit, the accusation 

of mala-fides intention of government becomes relevant. For example, it was 

observed in Somavanti v. State of Punjab,
62 that the mala-fide intention on the part 

of the government is an important test on which the purpose of acquisition has to be 

tested for its validity. This is one amongst the very few exceptions to the general 

rule that the declaration by government as to the acquisition of land for public 

purpose is conclusive and final. It is interesting to note that the researcher could not 

locate even a single case where the governments’ mala-fide intention is proved in 

relation to acquisition of land for companies. 

 

d) Widening the scope of Public Purpose 

 

In India, it is constantly alleged that the purchase of land by industrial 

corporations is done by illegal means so as to claim that the local population is 

interested in industrial development. The proposed definition of public purpose 

under the Land Acquisition (Amendment) Bill, 2007 may boost this speculation 

further to a great level. Unless the companies show that seventy percent of the 

required land is being purchased they will not be allowed to acquire the rest. In such 

a situation it is highly possible for them to indulge many sorts of practices to show 

the necessary minimum level of purchased land. Once they reach the seventy 

percent level they could rely on the land acquisition proceedings. If such is the 

situation, the landowners have to ensure that they will sell their lands before the 

seventy percent cut off is reached, if their land should not be acquired by the 

government. Landowners would be under constant pressure of the acquisition of 

land if it is not sold already.63  

                                                
62

 (1963) 2 SCR 774, 804-805. 
63 M L Shankar Kaarmukilan (Mukil), “Use Of Eminent Domain Power And Acquisition Of Land For 

Industrial Development – The Indian Experience”, Working Paper 03/2011. Pg. 15-16. 
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The fear of future acquisition will play a major role in the entire process. It is 

likely that the companies misrepresent the facts to individual landowners so as to 

induce them to sell their holdings on the belief that considerable amount of land 

owners have consented for the project, hence land acquisition is inevitable in near 

future, therefore it is better to sell now than to wait for compensation. The 

landowners then will not be in a position to bargain freely. Ultimately the companies 

will get the lands at the cost of the land owners with the help of middle men. This is 

not just a hypothetical situation. Because it happened in Orissa that revenue officials 

threatening the people to notify their lands for acquisition and claiming bribe to 

avoid the same. Keeping aside all the above mentioned possibilities, let us assume 

that the seventy percent of the lands were purchased legally and legitimately. Even 

in that case, the rights of those people who hold thirty per cent of the required land 

and who do not wish to sell out must be respected and their fundamental right to life 

and livelihood, profession and economic justice must be acknowledged. In light of 

the above mentioned thoughts, let us proceed to see whether industrial development 

is within the definition of public purpose.64 

 

e) Land Acquisition (Amendment) Act, 1933 with special reference to the 

latest Amendment Act  

 

The Land Acquisition (Amendment) Act, 1933 changed the definition of 

public purpose so as to include the purpose of construction of dwelling houses for 

workmen of a company. This inclusion of construction of dwelling houses for 

workmen was the result of the recommendations of the Royal Commission on 

Labour in India, 1929.65This was the first time the phrase public purpose was 

widened to include a purpose relating to company but not being a public work 

within the earlier mentioned category of public works. 

 

After the independence, the Land Acquisition Act, 1894 continued to be in 

force under Article 372 of the Constitution with necessary modifications according 

                                                
64 Ibid.  
65 The Report of the Royal Commission on Labour in India, 1929 (Chapter XV: Housing of the 
Industrial Worker), website- http://www.indialabourarchives.org.  visited on 25.07.2014. 
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to the provisions of the Constitution. The original Article 31(2) of the Constitution 

was clear in the context that it stipulated when and how private property could be 

acquired. It provided:  

 

“No property shall be compulsorily acquired or requisitioned save 

for a public purpose and save by authority of law which provides for 

compensation for the property so acquired or requisitioned and 

either fixes the amount of the compensation or specifies the principles 

on which, the manner in which, the compensation is to be determined 

and given; and no such law shall be called in question in any Court 

on the ground that the compensation provided by the law is not 

adequate.”
66 

 

Though Article 31 of the Constitution of India has been repealed, the public 

purpose limitation has been read in by the Supreme Court as part of the right to 

property under Article 300A.  

 

Around this period, at least in three instances, the state enactments have 

introduced new meaning to the term ‘public purpose’. In 1949, Central Provinces 

and Berar was the first province to substitute a new clause for ‘public purpose’, 

namely:-  

3(f) the expression ‘public purpose’ includes the provision of land for 

agriculture or for residential, business or industrial purpose or for any 

purpose incidental to any of these with a view to resettlement and 

rehabilitation of displacement persons.67 

 

In 1953, State of Bombay added a new sub-clause after renumbering the 

original clause (f) of section 3 as sub-clause (1). It read thus:  

 

                                                
66 M.P.Singh, “The Problem of Interpretation and the Concept of Compensation under Article 31(2) 

of the Indian Constitution”, Eastern Book Company, Lucknow, 1998-2005, website- http://www.ebc 
india.com/lawyer/articles/70v2a6.htm, visited on 12.07.14. 
67 Section 3 read with para. 1 to the schedule of the Central Provinces and Berar Act XX of 1949. 
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(2) the acquisition of land for purposes of development of areas from 

public revenues or some fund controlled or managed by a local 

authority and subsequent disposal thereof in whole or in part of lease, 

assignment or sale, with the object of securing further development.68 

 

Uttar Pradesh joined this foray by the introduction of section 2 and Schedule; 

Paragraph 1 of the Uttar Pradesh Act XXII of 1954, read:  

(f) the expression ‘public purpose’ includes provision for or in connection 

with- 

 

(i)   sanitary improvements of any kind, including reclamation;  

(ii) the laying out of village sites, townships or the extension, planned 

development or improvement of existing village sites or townships;  

(iii) the settlements of land for agriculture with the other sections of 

the people.69 

 

Bihar substituted the public purpose clause with a new clause in 1959. It was 

identical to the first two sub-clauses of the above mentioned U.P. definition.70 1960s 

witnessed a shift in the approach towards the meaning of public purpose requirement 

under part II of the Act, as discussed in the earlier chapter. Followed by the 1962 

Amendment, the Land Acquisition (Companies) Rules, 1963 was notified by the 

government. 

 

f) The Right to Fair Compensation and Transparency in Land Acquisition, 

Rehabilitation and Resettlement Bill, 2013 

 

The Government of India believed there was a heightened public concern on 

land acquisition issues in India. Of particular concern was that despite many 

amendments, over the years, to India’s Land Acquisition Act of 1894, there was an 

absence of a cohesive national law that addressed fair compensation when private 

                                                
68 Section 2(2) of the Bombay Act XXXV of 1953. 
69 Section 2 read with para. 1 of the Schedule of the Uttar Pradesh Act XXII of 1954. 
70 Section 2 (ii) of the Bihar Act XXXIV of 1959.  
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land is acquired for public use, and fair rehabilitation of land owners and those 

directly affected from loss of livelihoods. The Government of India believed that a 

combined law was necessary, one that legally requires rehabilitation and 

resettlement necessarily and simultaneously follow government acquisition of land 

for public purposes. 

 

The Right to Fair Compensation and Transparency in Land Acquisition, 

Rehabilitation and Resettlement Act, 2013 is a legislation that regulates land 

acquisition and provides laid down rules for granting compensation, rehabilitation 

and resettlement to the affected persons in India. The Act has provisions to provide 

fair compensation to those whose land is taken away, brings transparency to the 

process of acquisition of land to set up factories or buildings, infrastructural projects 

and assures rehabilitation of those affected. The Act will replace the Land 

Acquisition Act, 1894, a nearly 120-year-old law enacted during British rule. 

 

i. Aims and objectives: 

 

The aims and objectives of the Act include: 

• To ensure, in consultation with institutions of local self-government and 

Gram Sabhas a humane, participative, informed and transparent process 

for land acquisition for industrialization, development of essential 

infrastructural facilities and urbanization with the least disturbance to the 

owners of the land and other affected families 

• Provide just and fair compensation to the affected families whose land 

has been acquired or are affected by such acquisition 

• Make adequate provisions for such affected persons for their 

rehabilitation and resettlement 

• Ensure that the cumulative outcome of compulsory acquisition should be 

that affected persons become partners in development leading to an 

improvement in their post acquisition social and economic status and for 

matters connected therewith or incidental thereto. 
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ii. Purpose and scope of the said Act: 

 

The Act aims to establish the law on land acquisition, as well as the 

rehabilitation and resettlement of those directly affected by the land acquisition in 

India. The scope of the Act includes all land acquisition whether it is done by the 

Central Government of India, or any State Government of India, except the state of 

Jammu & Kashmir. 

The Act is applicable when: 

• Government acquires land for its own use, hold and control, including land 

for Public sector undertakings. 

• Government acquires land with the ultimate purpose to transfer it for the use 

of private companies for stated public purpose. The purpose of LARR 2013 

includes public-private-partnership projects, but excludes land acquired for 

state or national highway projects. 

• Government acquires land for immediate and declared use by private 

companies for public purpose. 

 

The provisions of the Act does not apply to acquisitions under 16 existing 

legislations including the Special Economic Zones Act, 2005, the Atomic Energy 

Act, 1962, the Railways Act, 1989, etc. 

 

iii. Preliminary Notification 

 

The process of acquisition begins with the issuance of preliminary 

notification, as envisaged under Section 11 of Right to Fair Compensation and 

Transparency in Land Acquisition, Rehabilitation and Resettlement Act, 2013. 

Whenever, it appears to the appropriate Government that land in any area is required 

or likely to be required for any public purpose, a preliminary notification under 

Section 11 in rural or urban areas shall be published. 

 

• Publication of Notification: 
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The Preliminary Notification shall be published in the following manner:- 

(a) in the Official Gazette; 

(b) in two daily newspapers circulating in the locality of required area of which one 

shall be in the regional language; 

(c) in the local language in the Panchayat, Municipality or Municipal Corporation, 

and in the offices of the District Collector, the Sub-divisional Magistrate and the 

Tehsil; 

(d) uploaded on the website of the appropriate Government; 

 

Immediately after issuance of the notification, the concerned Gram Sabha or 

municipalities shall be informed of the contents of the notification issued in all cases 

of land acquisition at a meeting called especially for this purpose. 

 

The notification to be issued shall contain details of the land to be acquired, a 

statement on the nature of the public purpose involved, reasons necessitating the 

displacement of affected persons, summary of the Social Impact Assessment Report 

and particulars of the Administrator appointed for the purposes of rehabilitation and 

resettlement. 

 

In Khub Chand vs. State of Rajasthan,71 the Court has held that, the words 

of Section 4(1) of the Land Acquisition Act, 1984 clearly suggest that the 

requirement is a mandatory one. Publication of the notification in the manner 

prescribed in Section 4(1) of the Act, it appears from the subsequent scheme of the 

Act, is an indispensable condition for a valid acquisition. 

 

In Habib Ahmed v. State of Uttar Pradesh,72 the Court has held that neither 

the notification nor the declaration can be quashed on the ground that there was no 

necessity for acquiring the land for a public purpose. Whether the land is required 

for a public purpose or not has to be decided solely by the State Government. 

 

                                                
71 (1967)1 SCR 120. 
72 AIR 1965 All. 344 at p. 345. 
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In K.Madhava Rao vs. State of A.P.,73 that Court observed that it is duty of 

Court to determine whenever question is raised whether acquisition is or not for 

public purpose. However, prima facie Government is the best judge as to whether 

acquisition is for public purpose. But it is not sole judge. 

 

Although the above cases were dealt under the old law of Land Acquisition 

Act, 1984, but the provisions of the new Act and the old law are somewhat similar. 

Therefore, the rules laid down in the landmark judgments under the old law will 

hold well under the new Act also. 

 

• Restriction on Transaction: 

 

No person shall make any transaction or cause any transaction of land 

specified in the preliminary notification from the date of publication of such 

notification till such time as the proceedings of acquisition are completed. 

 

Provided that the Collector may, on the application made by the owner of the 

land so notified, exempt in special circumstances to be recorded in writing, such 

owner from the operation of this restriction. 

 

But any loss or injury suffered by any person due to his willful violation of 

this provision shall not be made up by the Collector. 

 

• Lapse of SIA Report: 

 

Section 14 provides that where a preliminary notification under section 11 is 

not issued within 12 months from the date of appraisal of the Social Impact 

Assessment (SIA) report submitted by the Expert Group under section 7, then, 

such report shall be deemed to have lapsed and a fresh Social Impact Assessment 

shall be required to be undertaken prior to acquisition proceedings. 

 

                                                
73 2006 NOC 589 (A.P.)195. 
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The appropriate Government shall have the power to extend the period of 

twelve months, if in its opinion circumstances exist justifying the same but such 

decision shall be recorded in writing and the same shall be notified and be uploaded 

on the website of the authority concerned. 

 

iv. Survey Of Land 

 

Section 12 provides for the preliminary survey of land and power of officers 

to carry out such survey. 

For the purposes of enabling the appropriate Government to determine the 

extent of land to be acquired, it shall be lawful for any officer, either generally or 

specially authorised by such Government in this behalf, and for his servants and 

workmen,– 

(a) to enter upon and survey and take levels of any land in such locality; 

(b) to dig or bore into the sub-soil; 

(c) to do all other acts necessary to ascertain whether the land is adapted for such 

purpose; 

(d) to set out the boundaries of the land proposed to be taken and the intended line of 

the work (if any) proposed to be made thereon; and 

(e) to mark such levels, boundaries and line by placing marks and cutting trenches 

and where otherwise the survey cannot be completed and the levels taken and the 

boundaries and line marked, to cut down and clear away any part of any standing 

crop, fence or jungle. 

 

• Restriction: 

 

No act under clauses (a) to (e) in respect of land shall be conducted in the 

absence of the owner of the land or in the absence of any person authorised in 

writing by the owner. Such survey may be undertaken in the absence of the owner, if 

the owner has been afforded a reasonable opportunity to be present during the 

survey, by giving a notice of at least sixty days prior to the survey. 
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In Satnam Singh vs. State of Punjab,74 the Court held that a notice is 

necessary condition precedent for the exercise of the power of the entry, and non-

compliance with these conditions make the entry of the officer or his servants 

unlawful. 

 

• Payment for Damages: 

 

Section 13 provides that the officer shall at the time of entry under section 

12 pay for any damage caused. It is payment for the intended damage. 

 

Damage means any harm done to land during the course of surveying it and 

other acts necessary to ascertain whether it is capable of being adapted for public 

purpose. 

 

In case of dispute as to the sufficiency of the amount so paid the officer shall 

at once refer the dispute to the decision of the Collector or other chief revenue 

officer of the district, and such decision shall be final. 

 

• Hearing Objections 

 

Section 15 is consistent with the basic principle that no man’s property shall 

be acquired unless he has been given an opportunity of being heard. The main 

objective of issuing preliminary notification is to call for objections, if any, against 

such acquisitions from the owners or others who are having certain interest over the 

property; giving them an opportunity to raise their claims against the move of the 

government for acquiring their lands. 

 

Section 15(1) provides that any person interested in any land which has been 

notified as being required or likely to be required for a public purpose, may within 

60 days from the date of the publication of the preliminary notification, object to– 

(a) the area and suitability of land proposed to be acquired; 

                                                
74 (1969)9 Cur. L. J. 75 at p. 79 (P&H). 
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(b) justification offered for public purpose; 

(c) the findings of the Social Impact Assessment report. 

 

• Report on the Objections: 

 

Every objection shall be made to the Collector in writing. The Collector shall 

give the objector an opportunity of being heard in person or by any person 

authorised by him or by an Advocate and shall, make a report to the appropriate 

Government, containing his recommendations on the objections, together with the 

record of the proceedings held by him along with a separate report giving therein the 

approximate cost of land acquisition, particulars as to the number of affected 

families likely to be resettled, for the decision of that Government. 

 

If objections are made, the Collector will consider those objections and make 

his recommendation thereon in his report to government. If no objections are made, 

the Collector has got to make a report. It is thereafter that the Government is 

empowered to proceed further. 

 

Section 15(3) provides that the decision of the appropriate Government on the 

objections shall be final. 

 

v. Rehabilitation & Resettlement Scheme 

 

Section 16 provides for the preparation of Rehabilitation and Resettlement 

Scheme by the Administrator. 

Upon the publication of the preliminary notification by the Collector, the 

Administrator for Rehabilitation and Resettlement shall conduct a survey and 

undertake a census of the affected families, in such manner, which shall include– 

(a) particulars of lands and immovable properties being acquired of each affected 

family; 

(b) livelihoods lost in respect of landless who are primarily dependent on the lands 

being acquired; 
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(c) a list of public utilities Government buildings, amenities and infrastructural 

facilities which are affected or likely to be affected, where resettlement of affected 

families is involved; 

(d) details of any common property resources being acquired. 

 

• Drafting the Scheme: 

 

The Administrator shall, based on the survey and census before, prepare a 

draft Rehabilitation and Resettlement Scheme, which shall include- 

(i) particulars of the rehabilitation and resettlement entitlements of each land owner 

and landless whose livelihoods are primarily dependent on the lands being acquired 

and where resettlement of affected families is involved; 

(ii) details of Government buildings, public amenities and infrastructural facilities 

which are to be provided in the Resettlement Area; 

The draft shall include time limit for implementing Rehabilitation and Resettlement 

Scheme. It shall be made known locally by public hearing in the affected area and 

discussed in the concerned Gram Sabhas or Municipalities. 

 

The Administrator shall, on completion of public hearing submit the draft 

Scheme for Rehabilitation and Resettlement along with a specific report on the 

claims and objections raised in the public hearing to the Collector. 

 

• Review & Approval of Scheme: 

 

Under Section17 the Collector shall review the draft Scheme submitted by 

the Administrator with the Rehabilitation and Resettlement Committee at the project 

level constituted under section 45. 

 

The Collector shall submit the draft Rehabilitation and Resettlement Scheme 

with his suggestions to the Commissioner Rehabilitation and Resettlement for 

approval of the Scheme. 
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If the scheme is approved then the Commissioner shall under Section 

18 cause the approved Rehabilitation and Resettlement Scheme to be made public in 

the following way: 

(i) in the local language to the Panchayat, Municipality or Municipal Corporation, as 

the case may be, and the offices of the District Collector, the Sub-Divisional 

Magistrate and the Tehsil; 

(ii) in the affected areas; 

(iii) uploaded on the website of the appropriate Government. 

 

vi. Declaration 

 

After receipt of objections, the concerned authority shall consider those 

objections, and if found unsatisfactory, then a final declaration rejecting the claims 

will be issued. Section 19 of the new Act provides that the final declaration shall be 

published by the authority within a period of 12 months from the date of issuance of 

preliminary notification under section 11 of the Act. 

 

When the appropriate Government is satisfied, that any particular land is 

needed for a public purpose, a declaration shall be made to that effect, along with a 

declaration of an area identified as the “resettlement area” for the purposes of 

rehabilitation and resettlement of the affected families, under the hand and seal of a 

Secretary to such Government or of any other officer duly authorised to certify its 

orders and different declarations may be made from time to time in respect of 

different parcels of any land covered by the same preliminary notification. 

 

• Publication of Declaration: 

 

Every declaration shall be published in the following manner:- 

(a) in the Official Gazette; 

(b) in two daily newspapers being circulated in the locality, of which one shall be in 

the regional language; 
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(c) in the local language in the Panchayat, Municipality or Municipal Corporation, 

as the case may be, and in the offices of the District Collector, the Sub-Divisional 

Magistrate and the Tehsil; 

(d) uploaded on the website of the appropriate Government. 

 

• Summary of Scheme: 

 

The Collector shall publish a summary of the Rehabilitation and 

Resettlement Scheme along with declaration. But no declaration under this shall be 

made unless the summary of the Rehabilitation and Resettlement Scheme is 

published along with it. 

 

Also, the ‘Requiring Body’ must deposit an amount, in full or part, as may 

be prescribed by the appropriate Government towards the cost of acquisition of the 

land. 

 

Requiring Body as defined under Section 3(zb) means a company, a body 

corporate, an institution, or any other organisation or person for whom land is to be 

acquired by the appropriate Government, and includes the appropriate Government, 

if the acquisition of land is for such Government either for its own use or for 

subsequent transfer of such land is for public purpose to a company, body corporate, 

an institution, or any other organisation. 

 

In Habib Ahmed v. State of Uttar Pradesh,75 the Court has held that neither 

the notification nor the declaration can be quashed on the ground that there was no 

necessity for acquiring the land for a public purpose. Whether the land is required 

for a public purpose or not has to be decided solely by the State Government. 

 

• Lapse of Notification: 

 

Where no declaration is made within 12 months from the date of preliminary 

notification, then such notification shall be deemed to have been rescinded. Provided 

                                                
75 AIR 1965 All. 344 at p. 345. 
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that in computing the time of 12 months any period during which the proceedings 

for the acquisition of the land were held up on account of any stay or injunction by 

the order of any Court shall be excluded. The appropriate Government may decide 

to extend the period of 12 months, if in its opinion circumstances exist justifying the 

same, which shall be recorded in writing and notified and be uploaded on the 

website of the authority concerned. 

 

The declaration shall be conclusive evidence that the land is required for a 

public purpose and after making such declaration, the appropriate Government may 

acquire the land in such manner as specified under this Act. 

 

vii. Notice To Persons Interested 

 

Section 3(x) defines ‘person interested’ as- 

(i) all persons claiming an interest in compensation to be made on account of the 

acquisition of land; 

(ii) the Scheduled Tribes and other traditional forest dwellers, who have lost any 

forest rights recognised under the Scheduled Tribes and Other Traditional Forest 

Dwellers (Recognition of Forest Rights) Act, 2006; 

(iii) a person interested in an easement affecting the land; 

(iv) persons having tenancy rights under the relevant State laws including share-

croppers; and 

(v) any person whose primary source of livelihood is likely to be adversely affected; 

 

• Public Notice: 

 

Under Section 21 the Collector shall publish the public notice on his website 

and cause public notice to be given at convenient places on or near the land to be 

taken, stating that the Government intends to take possession of the land, and that 

claims to compensations and rehabilitation and resettlement for all interests in such 

land may be made to him. 
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The public notice shall state the particulars of the land so needed, and require 

all persons interested in the land to appear personally or by agent or advocate before 

the Collector at a time and place mentioned in the public notice to state their claims 

to compensation rehabilitation and resettlement along with their objections which 

may be in writing. 

 

The time period should not be less than 30 days and not more than 6 months 

after the date of publication of the notice. 

 

In case any person interested resides elsewhere, and has no agent, the 

Collector shall ensure that the notice shall be sent to him by post in letter addressed 

to him at his last known residence, address of business and also publish the same in 

at least two national daily newspapers and also on his website. 

 

In State of Madras Vs. B.V. Subramania Iyer,76 the Court held that the word 

“Dispute” includes any controversy with regard to the title of a single claimant. It is 

obvious that when the government exercises its power of eminent domain and 

acquires property, public funds have to be utilized for the payment of compensation 

to the true owner, and not merely to any claimant who cares to appear on the scene. 

The government has a special responsibility in this regard, and cannot later take 

refuge behind the pretext that the compensation was paid to the claimant who 

actually appeared while others did not appear. 

 

• Statement to Collector: 

 

Under Section 22 the Collector may also require any interested person to 

make or deliver to him a statement within 30 days containing the name of every 

other person possessing any interest in the land or any part thereof as co-proprietor, 

sub-proprietor, mortgagee, tenant or otherwise, and of the nature of such interest, 

and of the rents and profits, if any, received or receivable on account thereof for 

three years next preceding the date of the statement. 

                                                
76 AIR 1962 Mad. 313. 
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Every person required to make or deliver a statement to the Collector shall 

be deemed to be legally bound to do so within the meaning of Section 

175 (Omission to produce document to public servant by person legally bound to 

produce it) and Section 176 (Omission to give notice or information to public 

servant by person legally bound to give it) of the Indian Penal Code 1860. 

 

viii. Acquisition Award 

 

The new Act stipulates that the minimum compensation is to be a multiple of 

the total of the ascertained market value, plus value of the assets attached to the 

property, plus a solatium equal to 100% of the market value of the property 

including value of assets. 

 

Under Section 23 the Collector shall proceed to enquire into the objections 

which any person interested has stated pursuant to a notice given under Section 21 

and into the respective interests of the persons claiming the compensation and 

rehabilitation and resettlement, shall make an award under his hand of– 

(a) the true area of the land; 

(b) the compensation as determined under Section 27 along with Rehabilitation and 

Resettlement Award as determined under Section 31 and which in his opinion 

should be allowed for the land; and 

(c) the apportionment of the compensation among all the persons known or believed 

to be interested in the land, or of whose claims, he has information, whether or not 

they have respectively appeared before him. 

 

• Period for Award: 

 

Under Section 25 the Collector shall make an award within a period of 12 

months from the date of publication of the declaration and if no award is made 

within that period, the entire proceedings for the acquisition of the land shall lapse. 
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Provided that the appropriate Government may take the decision to extend 

the period of 12 months if in its opinion, circumstances exist justifying the same but 

such decision shall be recorded in writing and the same shall be notified and be 

uploaded on the website of the authority concerned. 

 

• Determining Market Value: 

 

The claimant will be entitled to the compensation which is determined on the 

basis of the market value of the land determined as on the date of preliminary 

notification. The market value of the proposed land under Section 26 to be acquired 

shall be set as the higher of: 

•           the minimum land value, if any, specified in the Indian Stamp Act, 1899 for 

the registration of sale deeds in the area, where the land is situated; or 

•           the average of the sale price for similar type of land being acquired, 

ascertained from the highest fifty per cent of the sale deeds registered during the 

preceding three years in the nearest village or nearest vicinity of the land being 

acquired.; or 

•           the consented amount in case the land is acquired for private companies or 

public-private partnership projects. 

The market value would be multiplied by a factor of, at least one to two times the 

market value for land acquired in rural areas and at least one times the market value 

for land acquired in urban areas. 

 

• Example: 

 

The Right to Fair Compensation and Transparency in Land Acquisition, 

Rehabilitation and Resettlement Act, 2013 mandates compensation and 

entitlements without limit to number of claimants. Thus, for clarity and as an 

example, if 1000 acres of rural land is to be acquired for a project, with market price 

of Rs.2,25,000 per acre, 100 families claim to be land owners, and 5 families per 

acre claim their rights as livelihood losers under the new Act, the total cost to 

acquire the 1000 acre would be 
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Land compensation = Rs.90,00,00,000 

Land owner entitlements = Rs.6,30,00,000 + 100 replacement homes 

Livelihood loser entitlements = Rs.365,00,00,000  + 5000 replacement homes 

 

The average effective cost of land, in the above example will be at least 

Rs.41,00,000 per acre plus replacement homes and additional services. 

 

The new Act of 2013 proposes the above benchmarks as minimum. The state 

governments of India, or private companies, may choose to set and implement a 

policy that pays more than the minimum proposed. 

 

• Value of Things Attached: 

 

The Collector in determining the market value of the building and other 

immovable property or assets attached to the land or building which are to be 

acquired, under Section 29 will use the services of a competent engineer or any 

other specialist in the relevant field, as may be considered necessary by him. 

The Collector for the purpose of determining the value of trees and plants 

attached to the land acquired, use the services of experienced persons in the field of 

agriculture, forestry, horticulture, sericulture, or any other field, as may be 

considered necessary by him. 

The Collector for the purpose of assessing the value of the standing crops damaged 

during the process of land acquisition may use the services of experienced persons 

in the field of agriculture as may be considered necessary by him. 

 

• Determination of Compensation: 

 

The Collector having determined the market value of the land to be acquired 

shall under Section 27 calculate the total amount of compensation to be paid to the 

land owner whose land has been acquired by including all assets attached to the 

land. 
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In determining the amount of compensation to be awarded for land acquired 

under this Act, the Collector shall under Section 28 take into consideration– 

• the market value as determined under section 26 and the award amount in 

accordance with the First and Second Schedules; 

• the damage sustained by the person interested, by reason of the taking of any 

standing crops and trees which may be on the land at the time of the 

Collector’s taking possession thereof; 

• the damage sustained by the person interested, at the time of the Collector’s 

taking possession of the land, by reason of severing such land from his other 

land; 

• the damage sustained by the person interested, at the time of the Collector’s 

taking possession of the land, by reason of the acquisition injuriously 

affecting his other property, movable or immovable, in any other manner, or 

his earnings; 

• in consequence of the acquisition of the land by the Collector, the person 

interested is compelled to change his residence or place of business, the 

reasonable expenses incidental to such change; 

• the damage bona fide resulting from diminution of the profits of the land 

between the time of the publication of the declaration under section 19 and 

the time of the Collector’s taking possession of the land: and 

• any other ground which may be in the interest of equity, justice and 

beneficial to the affected families. 

• Award of Solatium. 

 

The Collector after having determined the total compensation to be paid 

shall, to arrive at the final award, under Section 30 impose a “Solatium” which is 

the amount equivalent to 100% of the compensation amount. 

 

This solatium amount shall be in addition to the compensation payable to 

any person whose land has been acquired. The Collector shall issue individual 

awards detailing the particulars of compensation payable and the details of payment 

of the compensation as specified in the First Schedule. 
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In addition to the market value of the land provided under section 26, the 

Collector shall, award an amount calculated at the rate of 12% per annum on such 

market value for the period commencing from the date of the publication of the 

notification of the Social Impact Assessment study under section 4(2), till the date of 

the award of the Collector or the date of taking possession of the land, whichever is 

earlier. 

 

g) Protection of Right to Property 

 

Property right is defined as “a claim to a benefit stream that the state will 

agree to protect through the assignment of duty to others who may covet, or 

somehow interfere with, the benefit stream.”77 

 

The Constitution of India had right to property as a fundamental right as 

Articles 19 (1) (f) and 31. Jawaharlal Nehru had observed that Article 31 is amongst 

few articles which witnessed so much discussion in the Constituent Assembly.78 But 

the same was repealed by sections 2 and 4 of the Constitution (Forty-fourth 

Amendment) Act, 1978. This amendment was introduced by the parliament to take 

away the status of right to property as fundamental right and now it remains as a 

constitutional right.  

 

Justice A.M. Bhattacharjee observed, “in a society of mixed economy that 

we live in, some sort of property, even if small, is the foundation of many, if not all, 

of our fundamental rights”.79 Justice Gajendragatkar, the then Chief Justice of India 

observed, “to the large class of citizens, who suffer from stark poverty and its 

inevitable accompaniments, notions of individual freedom and liberty are apt to 

                                                
77 Daniel W. Bromley, “Environment and Economy: Property Rights and Public Policy”, Blackwell, 
Cambridge, MA and Oxford, U.K., 1991, Pg. 15-17.  
78 Constituent Assembly Debates (of India), Vol. IX, p. 1995. 
79 A.M. Bhattacharjee, “Equality, Liberty and Property under the Constitution of India”, Eastern 
Law House, Calcutta, (1997), Pg. 124. 
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sound as empty words which obtain popular currency only in the drawing rooms of 

the rich and well-to-do class of citizens.”80 

 

The potential of land rights has been identified by a varied array of scholars 

and activists. For instance, the gender and land rights activists have documented 

case studies which show a positive correlation between land holdings and women 

empowerment. There is evidence to show that the absence of land rights paves way 

for continuous suppression, harassment (both physical and sexual) and leads to 

poverty. The Committee on the Status of Women in India had recommended, inter 

alia, for land reforms. The relation between property and political participation of 

women has been highlighted as the real participation is also a matter of property 

relations. Without resources at disposal, the women‘s political participation was 

perceived as a formal one as the magnitude of the women‘s economic dependence 

cannot be ignored.81 

 

The Supreme Court in the case of Karnataka State Financial Corporation v. 

N. Narasimahaiah and others
82  has reiterated the right to property as a 

constitutional right. The right as a human right was also a point of discussion in this 

case. The court emphasised that the “right of property, although no longer a 

fundamental right, is still a constitutional right. It is also human right. In absence of 

any provision either expressly or by necessary implication, depriving a person 

therefrom, the court shall not construe a provision leaning in favour of such 

deprivation.” The court approvingly quoted from P.T. Munichikkanna Reddy and 

others v. Revamma and others,
83 dealing with adverse possession:  

 

Human rights have been historically considered in the realm of individual 

rights such as, right to health, right to livelihood, right to shelter and employment 

etc. but now human rights are gaining a multifaceted dimension. Right to property is 

                                                
80 M L Shankar Kaarmukilan (Mukil), “Use Of Eminent Domain Power And Acquisition Of Land For 

Industrial Development – The Indian Experience”, Working Paper 03/2011. Pg 32. 
81 Ibid, Pg. 32-33. 
82 Judgment dated 13.03.2008 in Appeal (Civil) Nos. 610-612 of 2004. 
83 (2007) 6 SCC 59. 
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also considered very much a part of the new dimension. Therefore, even claim of 

adverse possession has to be read in that context.84  

 

The court also has pointed out that the dimension of human rights has widened 

so much that now property dispute issues are also being raised within the contours of 

human rights. In this regard, the judgments of Beaulane Properties Ltd. v. Palmer
85

 

and JA Pye (Oxford) Ltd v. The United Kingdom
86 wherein the European Courts 

have tried to read human rights in the context of adverse possession, were used by 

the Supreme Court.87 

 

F. Progress In India: New Legislation To Protect Persons 

Internally Displaced By Development Projects 

 

Since 1947 India has deprived an estimated 60 million persons of their 

sustenance in the name of national development but its first rehabilitation policy was 

finalised only in 2003 (NPRR 2003) and promulgated in February 2004. The 

Researcher had criticised for its lack of sensitivity to persons displaced (DP) for 

development and the other people who are deprived of sustenance without physical 

relocation (PAP or project affected persons). Due to such criticism, the National 

Advisory Council (NAC) of the Government that came to power in May 2004 

appointed a committee to revise it. The Ministry of Rural Development (MRD) 

prepared another draft (NRP 2006). The former dealt with the issues that made 

NPRR 2003 unacceptable. But the latter that did not deal with them was 

promulgated on 31st October 2007.  

 

A Rehabilitation Act and the Land Acquisition (Amendment) Bill 2007 based 

on NRP 2006 were passed in the 14th Lok Sabha but it was defeated in the Rajya 

Sabha. Therefore it will be presented to the 15th Lok Sabha. The NPRR 2006 will be 

the subject for criticism on the basis of the principles that emerged in the 1990s from 

                                                
84 M L Shankar Kaarmukilan (Mukil), “Use Of Eminent Domain Power And Acquisition Of Land For 

Industrial Development – The Indian Experience”, Working Paper 03/2011. Pg. 34. 
85 2005 (3) WLR 554: 2005 EWHC 817 (Ch.). 
86 [2005] ECHR 921. 
87 P.T. Munichikkanna Reddy and others v. Revamma and others (2007) 6 SCC 59. 
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a civil society alliance that analysed the 1994 draft policy of MRD and prepared 

alternatives to it as well as to the Land Acquisition Act 1894 (LAQ). More than half 

of the alternative was accepted by the 1998 draft i.e., NPRR 1998. The NAC draft of 

2006 accepts much more of it. But the 2004 and 2007 policies have gone back even 

on NPRR 1998.  

 

a. Legal Changes Of The Recent Bill 

 

The Bills have also to be situated in the context of the legal changes, which 

is made in the last two decades of liberalisation that was formalised in the economic 

policy of July 1991. The draft rehabilitation policy of 1994 the Government of India 

declared its intention to acquire more land than in the past in order to encourage 

foreign and Indian private investment: “It is expected that there will be large scale 

investments, both on account of internal generation of capital and increased inflow 

of foreign investments, thereby creating an enhanced demand for land to be 

provided within a shorter time span in an increasingly competitive market ruled 

economic structure. Majority of our mineral resources …. are located in the remote 

and backward areas mostly inhabited by tribals”.88  

 

A series of legal changes taken all over India, which shows both the Central 

and State Governments, took seriously. In the terms of the Centre, the Highways Act 

was passed in1995. The Special Economic Zone policy and The Special Economic 

Zone Act 2005 (SEZ 2005) followed it as successors of the Export Promotion Zones 

six of which were set up between 1973 and 1984. The Centre had accounted for only 

5 percent of exports and 1 percent of jobs in 2004-05 was given as a justification for 

simplifying land acquisition procedures for the SEZ through this act.  

 

The objective of this zone is to generate economic activity and create jobs 

but the possibility of real estate speculation was added to them by providing for “an 

integrated township with fully developed infrastructure. It includes restaurants, 

                                                
88  Draft National Policy for Rehabilitation of Persons Displaced As A Consequence of Acquisition of 
Land. New Delhi: Ministry of Rural Development, Government of India. (Second draft), 1994, Para, 
1.1-2. 
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housing and apartments, gymnasiums, clubs, multiplexes, shopping malls, schools, 

business centres and swimming pools”.89  SEZ 2005 put no limit on land to be used 

by an SEZ and stipulated that 25 percent of their area should be used for productive 

purposes. Because of agitation at Singur, Nandigram, Navi Mumbai and elsewhere, 

it was amended in 2006 to put a limit of 5,000 hectares (12,350 acres) on the area a 

company can own and to raise the area of productive use to 50 percent.90  

 

b. The Background Of The Policies 

 

The legal measures have two components. On one side is the effort to 

acquire more land than in the past and simplify its procedures. On the other hand, 

resistance forces the state to modify its policy without abandoning its thrust of 

acquiring more land. The rehabilitation policies and the Bills that are before the 

Parliament are to be situated in that context because a legal measure grows in a 

socio-historical environment.  

 

Both the legal measures and the struggles have their origin in planned 

development which is based on the ideology of nation building that was integral to 

the freedom struggle. It meant that the benefits of development would eventually 

reach every citizen though initially some would have to pay its price. While using it 

as the basis of the post-independence effort, most decision-makers took the western 

type of capital and technology intensive development as the norm for India too. 

They attributed western progress to technology alone and assumed that through it 

India could achieve in a few decades what the West had taken a century to do. So 

they accepted the “Bombay Plan 1945” prepared by the private sector, mainly the 

Tatas and Birlas that left long-gestation infrastructure building to the public sector 

and allotted the profitable consumer industries to the private sector.91 Thus it came 

to be called mixed economy. 

                                                
89 Arun Kumar Nayak, “SEZs and Displacement,” Social Action Vol 58 no. 3, (July-Sept),2008, Pg. 
259. 
90 The Statesman, Nov. 9, 2006. 
91 Vinod Vyasulu, “The South Asian Model” Paper Presented at the International Conference  

Colonialism to  
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In the terms of like Jawaharlal Nehru who knew that exploitation of the 

colonies abroad and of the working class at home was basic to western progress. But 

he as well as P. C. Mahalanobis, the father of the mixed economy considered 

technology the main solution to India’s problems. They assumed that the country 

could ensure social equity while modernising itself by taking control of the heights 

of the economy through the public sector provided it was done within a democratic 

structure without the capitalist exploitation of the working class or socialist 

dictatorship. This thinking was expressed in the five-year plans whose declared 

objective was to move India away from the colonial profit motive to a welfare State. 

That was to be achieved through modernisation which the Second Plan called a 

movement towards equality. The third plan added that to achieve it India had to 

move away from its “traditional society”, free itself from its superstitions and 

introduce “Far reaching changes in social customs and institutions to build up a 

technically advanced society which offers more equal opportunities and accords 

priority to economic growth over social justice”.92 

 

An effort to keep a balance between economic growth and social justice 

based on this post-independence idealism also created a contradiction because 

thousands of persons lost their sustenance to the development projects but the 

benefits did not reach all categories. India’s caste and class-based unequal society 

was the main obstacle to equity. Modernisation requires formal and technical 

education and cultural change while equity demands transformation of this unequal 

society. But focus was on freeing the country from what was called superstition with 

little effort made to ensure access of the subalterns to education and other services. 

Institutions were built i.e. made available but were not made accessible by creating a 

social environment in favour of the poor. As a result, the already powerful gained 

                                                                                                                                    

Globalisation: Five Centuries After Vasco da Gama”, New Delhi: Indian Social Institute,   1998, 
February. 2-6. 
92 Walter Fernandes, “Displacement, Legal Measures and the Rehabilitation Policy”, website -
onlineministries.creighton.edu/.../NESRC/Walter/REHABANDLAA.doc. visited on 19.06.14. 
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access to these institutions and services and improved themselves further and left the 

poor behind. The latter belonged mainly to the subaltern castes and classes.93  

 

Some administrators who realised the fact already in the 1960s felt that land 

acquisition was a major cause of growing inequalities and that the five-year plans 

had intensified them through displacement. So the Ministry of Food, Agriculture, 

Community Development and Cooperation (predecessor of the Ministry of Rural 

Development) concluded that they should introduce major changes in the approach 

to land acquisition. So they appointed a 17-member group of experts to study laws 

and procedures. In its report presented in 1967 the group agreed with this stand, 

identified most problems and suggested overhauling of the law and procedures of 

land acquisition.94 

 

It was formulated that no further steps were taken after it. Till the 

promulgation of NPRR 2003 in February 2004, it was stipulated that a job be given 

to each family displaced by public sector mines and industries was the only central 

measure having a semblance of a policy. But thereafter it was not linked to the 

report. A major shortcoming was its assumption that the DP/PAPs could be given 

only unskilled jobs. So no new skills were imparted to them. When the number of 

unskilled jobs declined in the 1980s with the move towards liberalisation to which 

mechanisation is intrinsic, the Standing Committee of Public Enterprises (SCOPE) 

abandoned the scheme in 1986.95 Most public sector enterprises stopped giving jobs 

to the displaced and that resulted in greater poverty. The middle class got its benefits 

and the poor paid the price. 

 

A major social change occurred in the 1980s in the form of dilution of 

middle class social concern. That made it relatively easy for the economic decision-

makers to implement the measures that went against the DP/PAPs. Planned 

development increased inequalities but also created a middle class of 25 to 30 

                                                
93 C.T. Kurien, “Globalisation: What Is It About?”, Integral Liberation, vol. 1 No. 3, September, 
1997,Pg. 134-135. 
94 Abhijit Guha,“Good policy, Bad Politicians and the Ugly Law,” Frontier, January 2007,14-21. 
95 MRD. 1993. The Draft National Policy for Rehabilitation of Persons Displaced as a Consequence 

of Acquisition of Land. New Delhi: Ministry of Rural Development, Government of India (first draft). 
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percent of the Indian population96 but the private sector failed to produce the goods 

that this class wanted. By the 1980s this class began to demand more and better 

goods but paid no attention to the impact of this legitimate demand on the 

powerless. The poor require middle class support to translate their aspirations into 

social change but middle class selfishness weakened the supportive social 

environment that could have led to a good law and policy in favour of the DP/PAPs. 

Instead, economic growth and profit prevailed over social imperatives97 and went 

against demands such as minimisation of displacement and mandatory rehabilitation. 

 

c. The Policy Drafts of the 1990s 

 

The splurge of policies in the 1990s has to be situated in this context and the 

international funding imperatives. Nearly two decades after MRD (Ministry of Rural 

Development) shelved the 1967 report, the Department of Welfare appointed a 

Committee to study the rehabilitation of tribal DPs because the Commission for the 

Scheduled Castes and Scheduled Tribes had found that 40 percent of all the 

DP/PAPs were tribal. This Committee accepted the need for a rehabilitation policy 

but added that it should apply to all the DPs not tribal alone and that it should be 

legally binding on the requiring body.98 That report too was shelved but in the wake 

of the withdrawal of the World Bank from Sardar Sarovar the MRD drafted a policy 

in 199399 and revised it in 1994.100  

 

There are major differences between these two drafts. MRD 1993 that was 

drafted within the Ministry said that at least 185 lakh persons had been displaced 

since the first five-year plan, acknowledged the injustice done to lakhs of DPs who 

have not been rehabilitated and mentioned with regret the 1986 SCOPE decision to 

                                                
96 John Desrochers, “Complementary Insights on Colonialism,” Integral Liberation Vol. 1 No. 3, 
September, 1997, Pg.142. 
97 Jaya Ghosh, “Gender and Macro-Economic Policy in India since 1991”, Women's Link, Vol. 3 No. 
4, Oct.-Dec., 1997,Pg. 7. 
98 Govt. of India, Report of the Committee on Rehabilitation of Displaced Tribals due to Development  

Projects. New Delhi: Ministry of Home Affairs, 1985. 
99 MRD. 1993. The Draft National Policy for Rehabilitation of Persons Displaced as a Consequence 

of Acquisition of Land. New Delhi: Ministry of Rural Development, Government of India (first draft). 
100 MRD. 1994. Draft National Policy for Rehabilitation of Persons Displaced As A Consequence of  

Acquisition of Land. New Delhi: Ministry of Rural Development, Government of India. (Second draft). 
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abandon the T. N. Singh Formula. It added that justice demanded a policy. Thus it 

showed some concern for the DP/PAPs. MRD 1994 was drafted based on the 

reaction of 16 Ministries and Departments of the Central Government, as such 

represents the views of the Government as a whole. It deletes all references to past 

failures and begins by stating that with the new economic policy more land than in 

the past will be required for private investors, much of it in the tribal areas. That 

shows the need for a policy.101 Thus, its motivating force is liberalisation and more 

land acquisition, not the good of the DP/PAPs.  

 

A civil society alliance of more than 1,000 voluntary agencies, social and 

legal activists, researchers and thousands of DP/PAPs was formed to analyse the 

draft and prepare an alternative to it. Through a process that lasted more than a year 

in 1994 and 1995 this alliance evolved a set of principles, prepared alternatives to 

MRD 1994 and to the LAQ based on them and presented them to the Secretary, 

Rural Development, Government of India in October 1995. In 1998 the Ministry of 

Rural Area and Employment formulated another draft as well as amendments to the 

LAQ. The civil society alliance found much of the policy acceptable but felt that 

LAB 1998 deviated from its principles and could not be accepted. But they decided 

to converse with the Ministry on possible alternatives. During the process they were 

assured that a policy would be prepared in consultation with civil society groups and 

that a law would then be drafted based on its principles. However, NPRR 2003 was 

finalised and promulgated with no consultation.102 

 

d. The Principles Evolved from the Process  

 

In the view of the Researcher there is common to all the documents which is 

limited perspective of taking displacement for granted. The administrators of the 

Ministries are concerned about the ill effects of the DP/PAPs which tried to bring 

them some relief through the policies. However, more powerful Ministries with 

                                                
101 MRD. 1994. Draft National Policy for Rehabilitation of Persons Displaced As A Consequence of  

Acquisition of Land. New Delhi: Ministry of Rural Development, Government of India. (Second draft), 
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which the business interests interacted, undercut their effort. Amid these dynamics, 

the civil society attempted to make the voice of the voiceless heard. This interaction 

resulted in some improvement in the drafts. The civil society based its interaction on 

six main principles that evolved during the process.  

 

Minimising displacement: Based on the eminent domain and the public 

purpose one school holds that that displacement without the consent of the land loser 

is sad but inevitable. Those who want to minimise displacement feel that one should 

abandon eminent domain, the public purpose, the norms for compensation and other 

laws founded on it and take public interest as the norm. To achieve it one has to 

identify non-displacing and least displacing alternatives as norms for sanctioning 

people-displacing projects.103  

 

 A transparent decision-making process: A democratic process demands 

participation of the affected persons. The state cannot deprive people of their 

sustenance even for public interest without their prior informed consent (PIC). There 

requires the project authorities to give proper information on it in a language and 

manner that the people to be affected by it can understand. People’s involvement 

should continue in the identification of the DP/PAPs and of the assets to be acquired 

and in fixing the norms for compensation. 

 

Recognising the assets acquired as people’s livelihood: The LAQ treats 

land only as a commodity. Land understood as people’s sustenance should be the 

basis of decisions on its alienation. Sustenance includes both individually owned 

land and common property resources (CPRs). It is the sustenance not only of those 

who cultivate it directly but also of those who render services to the village as a 

community and as such are deprived of their livelihood when it is alienated.104 

DP/PAPs would thus include all the male and female adult dependants of private 

                                                
103 Usha Ramanathan,“Public Purpose: Points for Discussion,” in Walter Fernandes (ed). The Land 

Acquisition (Amendment) Bill 1998: For Liberalisation or for the Poor? New Delhi: Indian Social 
Institute, 1999, Pg. 19-21. 
104 Vasudha Dhagamwar, “Rehabilitation: Policy and Institutional Changes Required,” in Walter 
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land, of the CPRs, nomadic tribes, tenants, sub-tenants, share croppers and those 

who sustain themselves by rendering services to the village as a community. This 

view of land also leads to questions on the cost-benefit analysis of the project that is 

based only on the formal economy and marketable commodities. Alternatives to it 

have to be evolved to ensure that it includes all the losses that the people suffer in 

the formal and informal economy. Moreover, no project that disrupts irreversibly the 

culture of a community would be permitted. 

 

Lastly the Researcher may conclude that compensation should be based on 

the principle of “replacement value”, not the “market value” or “present depreciated 

value” of assets. It includes economic components such as land and intangibles like 

the social and psychological trauma of dislocation, the cultural and social systems 

lost, the cost of psychological, cultural, social and technical preparation to deal with 

the new system, replacing the CPRs and other community cultural and social 

support systems.  

 

Project benefits should reach the biggest possible number, beginning 

with those who pay its price. The DP/PAPs, especially CPR dependants should be 

its first beneficiaries. They should be better off after the project because they pay its 

price. The benefits to be worked out locally may take the form of jobs, income from 

lease, as shareholders or others. Their basis is the principle is Article 21 of the 

Constitution that the Supreme Court has interpreted it as every citizen’s right to a 

life with dignity.105  

 

A policy is not judiciable, so there should be a law that recognises the assets 

lost as people’s livelihood, takes the LAQ away from the eminent domain and 

recognises rehabilitation as a right of the DP/PAPs.  

 

In India the Land Acquisition Act lays down that among the factors that are 

not to prevail with any court of law is "any disinclination of the person interested to 

                                                
105 Vaswani, Kalpana. 1992. “Rehabilitation Laws and Policies: A Critical Look”, in Enakshi Ganguly 
Thukral (ed). “Big Dams, Displaced People: Rivers of Sorrow Rivers of Change”, New Delhi: Sage 
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part with the land". There is no need for the State/Owner to demonstrate to the 

people to be displaced that the project is indeed in the public interest.106   

 

e. Looking through a Gender lens 

 

The appearances and objectives of the Rehabilitation and Resettlement Bill, 

2007 of India look high on principles by recognising the need to reduce large-scale 

displacement and where displacement is inevitable, the need to handle the 

resettlement process with utmost care for the ‘Affected Families’ (AFs). The bill 

also states that displacement while causing the deprivation of land, livelihood and 

shelter also has, “…traumatic, psychological and socio-cultural consequences on the 

displaced population which calls for protecting their rights, in particular of the 

weaker sections of the society like the Scheduled Castes, the Scheduled Tribes, 

marginal farmers and their families.” It refers to the identification of vulnerable 

people which includes disabled, destitute, orphans, widows, unmarried girls, 

abandoned women, or those above fifty years of age. Though, it can be said that it 

does recognize certain sections of people in need of affirmative actions for the 

protection of their rights, in contrast, a close study of the various R & R provisions 

under the bill, however, does not say the same.107 

 

The proposed bill includes a new provision, Social Impact Assessment (SIA) 

of Projects, under which a multi-disciplinary expert group would be formed and 

given responsibility for examining both SIA and EIA (Environmental Impact 

Assessment) reports and accord clearance as per the procedure. Very interesting 

that, this group would consist of social science and rehabilitation experts and 

secretary/ secretaries of the departments concerned with the welfare of SCs/STs but 

nowhere is the recognition of the need to include gender experts or 

                                                
106 Leopoldo Jose Bartolome, Chris de Wet, Harsh Mander and Vijay Kumar Nagraj, “Displacement, 
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secretary/secretaries from the departments concerned with women like the National 

Commission for Women or Department of Women and Child Development.108 

 

Assuming women as a nonentity and outright exclusion of them to be 

included in R & R process is quite evident from the basis on which eligibility 

criteria for compensation are decided. The bill, takes ‘family’ as the basis for 

deciding the resettlement and rehabilitation benefits. It has been proved that taking 

‘household’ or ‘family’ as a unit in sociological analysis undermines the specific 

needs and rights of vulnerable groups, especially women, within the households.  

 

The bill further defines ‘displaced family’ as ‘a person, his or her spouse, 

minor sons, unmarried daughters, minor brothers or unmarried sisters, father, mother 

and other members residing with him/her and dependent on him/her for their 

livelihood’. Thus, the provision is clearly for adult sons and adult brothers to be 

treated as separate families but not for adult females. This explicitly means that 

major unmarried daughters and sisters, widows, deserted and divorced women living 

in the same household are not liable for compensation.  

 

In the case of landholding families, land would be allotted to those having a 

legal title. In India lands are transferred from male head to male heir, women have 

rights over the land and the forest but are rarely allowed to inherit the land. Land 

and property are mainly registered under the name of the male members, women are 

excluded from receiving compensation. The bill states that, the land allotted may be 

in the joint names of wife and husbands of Affected Families (AFs). As names are 

joint optional is intrinsically gender-biased as this gives male members the 

opportunity to get the land allotted in their names. The cash compensation is given 

to the male members in most of the cases. Women are existing social structure in 

society but, very often they may access any kind of compensation which is provided 

to the family. Overlooking the unequal distribution of resources in the household, by 

giving compensation only to the household head would make the women and 

children more dependent and vulnerable. 
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The bill has specified that every baseline survey and census for the purpose 

of identifying the persons and families likely to be affected must include vulnerable 

persons who are not otherwise covered as part of a family. Apart from Scheduled 

Tribes and Scheduled Castes, includes widows, unmarried girls, abandoned women 

and those above fifty years of age. If one looks at the rehabilitation benefits section, 

the policy has, very conveniently, ignored this and provides no affirmative actions 

for these vulnerable groups.  

 

The proposed bill specifically fails to address the gender question and 

enunciated the rights of women. A blatant denial of women’s citizenship rights can 

be seen in the Land Acquisition Act, 1894, which forms the basis of all R & R 

policies in India.   

 

Following to some cases regarding to the R & R policies of Orissa, Gujarat 

and Maharashtra are a step ahead of this proposed bill as far as gender is concerned. 

The Orissa Resettlement and Rehabilitation of Projects Affected Persons Policy 

considers divorcees with dependent child/ children and divorcees without children 

but having no sources of livelihoods a separate family for R & R benefits. Widows 

having no sources of livelihood and unmarried women above 30 years are treated as 

separate units for R & R benefits. In the case of Sardar Sarovar, the Maharashtra 

government considers major unmarried daughters as project-affected persons 

entitled to R & R benefits. The Gujarat government has included all women 

widowed after 1980 as a separate family to benefit from the rehabilitation package 

in the Sardar Sarovar Project. In the case of Orissa policy considers unmarried men 

above 18 as separate families for R & R benefits but fails to provide the same to 

major unmarried daughters. In case of Gujarat, the women widowed before 1980 

will continue to be ‘dependents’ on the family. The policy also leaves out major 

unmarried daughters just as in the case of Orissa. It is very unfortunate that, none of 

the state policies had considered gender dimensions of displacement in its true 

sense. The national policy, which was expected to have considered the rights of the 

marginalized, especially women, sadly, has taken a retrograde step too in this 
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context, by not adopting even the few provisions given for women in the state 

policies.109 

 

Regarding basic amenities and infrastructure it has no mention of separate 

provision of basic services for women such as sanitation facilities and had 

overlooked the security issue for women. Lack of appropriate and adequate 

sanitation facilities affect women more than men. According to Francis Deng, 

United Nations Special Representatives on Internally Displaced Persons, says, 

‘Internally displaced women are particularly vulnerable to gender-specific violence 

as the protection afforded to them by their homes and communities disappeared and 

the stress of displacement becomes manifest in the family unit. Such abuses include 

physical and sexual attacks, rape, domestic violence and sexual harassment, 

increased spousal battering and marital rape… Displaced persons, in particular 

women, are frequently coerced into providing sexual favours in return for essential 

food, shelter, security, documentation, or other forms of assistance”.110 

 

Leaving out a large number of women in compensation, breaking of social 

networks, losing access to important resources and services, not getting attention to 

their specific needs, non- inclusion in employment opportunities, increase in the 

burden of collecting fuel, fodder and water and losing out on many advantages they 

enjoyed in their original place of residence will make women apprehensive of the 

new situation.  

 

The Resettlement and Rehabilitation Bill, 2007 of India has indeed failed to 

recognize gender as an important factor to be considered except for a mention in its 

definition of vulnerable groups as quoted above. It fails to address the issues of 

gender equity and provisions for empowerment of women. It did not recognize the 

extent to which women’s need are the result of gender-specific vulnerabilities, 

grounded in unequal gender relations, nor does it take into account the social roles 

                                                
109 Ayesha Pervez, “Gendering the National Rehabilitation Policy of India”, Social Change, Vol. 38 
No. 1, March 2008,  Pg. 57. 
110 Asian Development Bank, “Gender Checklist Resettlement”, website- www. 
Adb.org/Documents/Manuals/Gender_Checklist/Resettlement/resettlement.pdf. assessed on 20.06.14. 
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of men and women, which are determined by gender, or the societal capacities 

which are at least partly determined by gender. Women’s interests are ignored in the 

resettlement processes specified in the proposed bill because transactions are 

invariably undertaken with male members. Compensation packages ignore women 

and women’s needs around water, fuel, and fodder. Women also suffer because of 

severance of links with their paternal homes and the neglect of socio-cultural links 

with common property. Women’s special needs regarding reproductive health 

services, security and sanitation have also been overlooked. Further, negation of the 

women’s contribution to the household income will result in women being pushed 

into relationships of dependence, which would contribute to their further 

marginalization.111  

 

The 2007 bill for R & R fails to deliver even as much as the state policies do 

as far as women are concerned. Thus, there is a pressing need for incorporating 

gender concerns in R & R policy to ensure just and equitable rehabilitation and 

resettlement for both men and women.  

 

India has invested in industrial projects, dams, roads, mines, power plants 

and new cities to achieve rapid economic growth. This has been made possible 

through massive acquisition of land and subsequent displacement of people. 

Development Displacement Population is the single largest category among all 

Internally Displaced Populations (IDPs). In India around 50 million people have 

been displaced due to development projects in over 50 years. Around 21.3 million 

development-induced IDPs include those displaced by dams (16.4 million),mines 

(2.55 million), industrial development (1.25 million) and wild life sanctuaries and 

national parks (0.6 million).112 

 

                                                
111 Ayesha Pervez, “Gendering the National Rehabilitation Policy of India”, Social Change, Vol. 38 
No. 1, March 2008, Pg. 59. 
112 “Displacement And Rehabilitation Of People Due To Developmental Projects”, Lok Sabha 
Secretariat Parliament Library And Reference, Research, Documentation And Information Service 
(Larrdis), Members’ Reference Service, No.30/Rn/Ref./December/2013, Pg. 1.  
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Numbers of DP/PAPs (Displaced Persons/ Project Affected Persons) of some 

States where studies have been done are given below under (Table 3.1).113 

 

Table 4.1 Number of DP/PAPs (Displaced Persons/Project Affected 

Persons) 

                                       1951-95                          1947-2000                      1947-2004                        1965-95 

State/Type Andhra 

Pradesh 

Jharkhand Kerala Orissa Assam Bengal Gujarat Goa Total 

Water 1,865,471 232,968 133,846 800,000 448,812 1,723,990 2,378,553 6,473 7,590,113 

Industry 539,877 87,896 222,814 158,069 57,732 403,980 140,924 1,470 1,612,762 

Mines 100,541 402,882 78 300,000 41,200 418,061 4,128 0 1,266,890 

Power 87,387 0 2556 0 7,400 146,300 11,344 0 254,987 

Defence 33,512 264,353 1,800 0 50,420 119,009 2,471 285 471,850 

Environment 135,754 509,918 14,888 107,840 265,409 784,952 26,201 60 1,845,022 

Transport 46,671 0 151,623 0 168,805 1,164,200 1,356,076 43,164 2,930,539 

Refugee 0 0 0 0 283,500 500,000 646 Nil 784,146 

Farms 0 0 6,161 0 113,889 110,000 7,142 155 237,347 

HR 
development 

0 0 14,649 0 90,970 220,000 16,343 1,677 343,639 

Health 0 0 0 0 23,292 84,000 0 3,716 111,008 

Administration 0 0 0 0 322,906 150,000 7,441 1,453 481,800 

Welfare 37,560 0 2,472 0 25,253 720,000 20,470 NA 805,755 

Tourism 0 0 343 0 0 0 2,646 640 3,629 

Urban 103,310 0 1,003 0 1,241 400,000 85,213 1,270 592,037 

Others 265,537 50,000 0 100,000 18,045 0 15,453 550 449,585 

Total 3,215,620 1,584,017 552,233 1,465,909 1,918,874 6,944,492 4,075,051 60,913 19,781,109 

Source: Displacement and Rehabilitation of people Due to Development Projects, 

Lok Sabha Secretariat, Reference Note  No. 30/ RN/ Ref./ December/ 2013, Pg 2. 

Website-http://164.100.47.134/intranet/DisplacementandRehabilitation.pdf. Visited 

on 17.07.14. 

 
 

The State-wise breakup of Resettlement and Rehabilitation (R/R) Plans 

cleared by Tribal Affairs Ministry and Persons affected due to Development Projects 

since 1999 is given below (Table 3.2): 

 

Table 4.2 The State-wise breakup of Resettlement and Rehabilitation (R/R) and 

Persons affected 

Sl. No.   State   No. of Projects 

cleared 

Total No. 

affected 

Persons   

Total No. 

affected ST 

population   
1 Andhra 

Pradesh   

15 316242 123946 

                                                
113 Lancy Lobo, “Land Acquisition, Displacement and Resettlement in Gujarat 1947-2004”, New 
Delhi, 2009, Pg 7. 
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2 Arunachal   1 Nil Nil 
3 Jharkhand   1 70820 21000 

4 Chhattisgarh   2 455 155 
5 Himachal 

Pradesh   

1 836 9 

6 Kerala   1 20 20 

7 Maharashtra   11 151408 20534 

8 Madhya 
Pradesh   

4 195081 12261 

9 Orissa   11 64670 42036 

10 Rajasthan   11 34452 4258 

11 Uttrakhand   2 6716 1489 
 Total   60 665131 225708 

Source: Displacement and Rehabilitation of people Due to Development Projects, 

Lok Sabha Secretariat, Reference Note  No. 30/ RN/ Ref./ December/ 2013, Pg 2. 

Website-http://164.100.47.134/intranet/DisplacementandRehabilitation.pdf. Visited 

on 17.07.14. 

 

It is very often that, development caused displacement generates varied 

responses from different sections of society and it also creates a differential impact 

on the lives of people. These large projects generally believed that development 

efforts, which does not leave majority of its people worse off and promotes health, 

education and income could be regarded as participatory. But oftenly, most of the 

development projects operate in totally opposite direction where majority of the 

project affected families are left to fend for themselves with poorly planned, badly 

executed, inappropriate and inadequate rehabilitation plans. The resettlement and 

rehabilitation for them becomes almost difficult in the absence of state level policy 

and legislative mechanisms. This is the case of India where compulsory acquisition 

of land for public purpose particularly for infrastructural and industrial projects in 

public and private sector has aggravated the already existing inequalities and is 

instrumental in uprooting people from their natural habitats both in the pre and post-

colonial periods.  

 

With the globalization and trade liberalization, there increased demand for 

land which has provided further boost to the miseries of displaced persons evicting 

them from their homes and forcing them to give away their assets and means of 

livelihood. Women are the worst affected among the displaced people. Thus, 

development process has brought forward the biggest challenge of resettlement and 



 

Internally Displaced Women and Children Under Different National Laws 

340 

 

rehabilitation of the persons displaced by the development projects. With a long 

history of displacement complemented by a poor record of rehabilitation; a 

conservative estimate reveals that from 1951 to 1991, around 21 million people have 

been displaced from their locations for the purpose of dams, mines, industries and 

wildlife sanctuaries. Land Acquisition in India is done under the Land Acquisition 

Act (LAA), 1894. This Act does not have any provision for rehabilitation. Since 

then until 1985, any state government or Central Government enacted no legislation 

or a policy for resettlement and rehabilitation. 

 

In the 1980s, Maharashtra, Madhya Pradesh and Karnataka in enacted laws 

on the rehabilitation of irrigation-displaced persons. In the 1990s, Orissa in and 

Rajasthan formulated policies for persons displaced by irrigation projects. Coal 

India Limited in 1994 and the National Thermal Power Corporation in 1993 

promulgated their own sectoral resettlement policies. NTPC revised it in 2005 and 

the National Hydro-Power Corporation (NHPC) finalized its policy in 2006.114 

 

In 1985 The Central government began the policy drafting process only 

when the National Commission for Scheduled Castes and Scheduled Tribes 

indicated that about 40 per cent of the displaced or affected persons had been tribals. 

The Central Ministry of Welfare appointed a committee to prepare a rehabilitation 

policy for displaced tribal. The committee correctly said that the policy should cover 

all the displaced, not tribals alone; that rehabilitation should be integral to every 

project above a certain size in the public as well as private sectors, and that 

undertaking rehabilitation must be binding on the state and the implementing 

agencies. 

Policy formulation took a new turn in 1993. When they obtained the 1993 

draft, the civil society leaders launched an 18-month process with over 1,500 social 

activist groups, lawyers and thousands of DP/PAP. They identified the principles on 

which legislation should be based, drafted alternatives to the policy and the Land 

Acquisition Act 1894 (LAQ) and presented them to the Secretary, Ministry of Rural 

                                                
114 Status of the National Resettlement and Rehabilitation Policy, website- 
www.socialissuesindia.wordpress.com, visited on 11.06.14.   
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Development, in October 1995. The 1998 draft accepted many of its sections though 

it omitted some crucial elements. 

 

The 1998 draft was given officially for discussion by the public. Civil society 

members used other means to secure copies of the remaining drafts and circulated 

them to social and legal activists and researchers with a request to summarise, 

translate and circulate them among the DP/PAP. Thus began an alliance and a process 

of reflection on the policies and on displacement itself. At some stage or the other of 

the process more than 1,500 social activist groups and 100,000 past or future DP/PAP 

were involved in it. From it emerged the following principles.115 

 

1. “Minimising displacement”: Most planners consider displacement sad but 

inevitable and make no effort to minimise it. There can be no displacement 

without a search for non-displacing and least displacing alternatives. 

 

2. The eminent domain on which the laws enabling displacement are based is 

unacceptable, so are the public purpose, compensation and other norms 

emanating from it. People’s livelihood should become the basis of all 

decisions on its alienation. 

 

3. The public purpose should be defined in a restrictive manner as “public 

interest” or the good of the biggest possible number, beginning with the 

people affected by it. 

 

4. No democratic society can accept a decision without the participation of the 

affected persons. The DP/PAP should have a share in deciding whether a 

project is in public interest. Deprivation even for a public interest requires 

their prior informed consent, based on proper information given in a 

language and manner they can understand. 

 

                                                
115 Walter Fernandes, “Rehabilitation as a Right: Where is the Policy?”, Social Action, Vol.55, No. 
2, April- June, Pg. 123-137. 
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5. The policy should recognise “the historically established rights of the tribal 

and rural communities” over the natural resources, their sustenance. Full 

compensation and prior consent apply also to the Common Property 

Resources (CPR).  

 

6. Alternatives should be found to the cost-benefit analysis that depends only 

on the formal economy and marketable commodities. 

 

7. The principle of compensation should be “replacement value”, not the 

“market value” or “present depreciated value” of assets. Replacement 

includes the economic cost, social and psychological trauma and dislocation, 

psychological cultural and social preparation to deal with the new system, 

training them for jobs in the project, preparing the host community to receive 

them, replacing the environmental, human and social infrastructure like the 

CPRs, cultural and community support systems. 

 

8. Even after accepting the principle that the DP/PAP should be its first 

beneficiaries, monetary compensation is not adequate for the CPR 

dependents since they are not sufficiently in contact with the monetary 

economy. A possible alternative is to ensure them a permanent income from 

the project even if it were to mean their communities becoming shareholders 

in it. They can be trained to manage it or may get others to manage it on their 

behalf but they have a right to its permanent benefits.  

 

9. A policy has to have a tribal/Dalit/gender bias and ensure that it meets their 

special needs and prevents their marginalisation. Equal justice to all the 

DP/PAP requires that that no project that disrupts irreversibly the culture of a 

community to be implemented. 

10. Regional planning is required to avoid multiple displacements. 

 

11. Rehabilitation is a right of the DPs and a duty of the project which may 

delegate its implementation to someone else. It may take the form of “land 



 

Internally Displaced Women and Children Under Different National Laws 

343 

 

for land” or some other but their right is sacred and there can be no 

compromise on it. 

 

12. A policy is not legally binding. So there should be a new law based on its 

principles.  

 

These principles were the basis of the alternatives to the policy and the Land 

Acquisition Act 1894 (LAQ) presented to the Secretary, Rural Development, 

Government of India, in October 1995. Silence followed till NPRR 1998 that used 

the alternative extensively so the alliance found about half of it acceptable. 

However, the Ministry that drafted it also prepared amendments to the LAQ. The 

above civil society alliance thought that they rejected all the principles that the 

policy enunciated. So they came together again to dialogue with the Ministry but 

reports were received that on October 31, 1998 the Central cabinet had accepted the 

amendments to the LAQ but had rejected the policy because the private sector that 

wanted more land than in the past116 found rehabilitation too expensive. When the 

alliance protested against it the Minister for Rural Development convened a meeting 

on 19th January 1999. It ended with an implicit understanding that a policy would be 

prepared first and that the new LAQ would be based on the principles it enunciated. 

 

f. The Government Policy of Resettlement and Rehabilitation 

 

These policies were, however, alleged to be formulated under the pressure 

from the World Bank. It is very unfortunate that, during this period the World Bank 

had withdrawn its support from the Sardar Sarovar project on the Narmada, the 

Ministry of Rural Development prepared a draft, which was revised in 1994 and 

1998. It was finalized in 2003 and published in 2004. That policy was intended to 

apply to projects displacing 500 or more families en masse in the plains and 250 or 

more in the hills or tribal areas known as Schedule V and Schedule VI in the 

Constitution. 

                                                
116 MRD. 1994. The Draft National Policy for Rehabilitation of Persons Displaced as a Consequence 

of Acquisition of Land. New Delhi: Ministry of Rural Development, Government of India, Para1.1. 
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i. NPRR (National Policy of Resettlement and Rehabilitation) vis-a-vis 

Vulnerable Communities 

 

NPRR in its preamble says, ‘the Policy essentially addresses the need to 

provide succour to the asset less rural poor, support the rehabilitation efforts of the 

resource poor sections, namely, small and marginal farmers, SCs/STs and women 

who have been displaced. 

The provisions mentioned regarding women; the NPRR defines a family as 

PAFs (Project Affected Families) consisting of such persons, his or her spouse, 

minor sons, unmarried daughters, minor brothers or unmarried sisters, father, mother 

and other members residing with him and dependent on him for their livelihood. It 

makes provisions for adult sons to get compensation but not for adult females.  

 

This has been more or less same in previous drafts of NPRR and also in 

awards made by Narmada Waters Dispute Tribunal (NWDT) Award117 of 1979, a 

landmark in R & R policy innovation, which has recognised the male as the head 

and sole deciding factor for compensation and rehabilitation but, remained 

completely ‘gender blind’.118 There has been demand that the policy must address 

itself specifically to the gender question and enunciate the rights of women. The 

absence of such a provision has meant that the women headed households, 

unmarried-daughters, widows, and deserted or divorced women are not liable for 

compensation. 

 

The World Bank, one of the first in developing and initiating wide ranging 

socio-economic studies on the cases of displacement and rehabilitation, also did not 

include any special provision for land allotment to women in studies conducted in 

the early nineties.119 In the study of TISS merely about 1993 it was pointed out that, 

there was absence of employment opportunities and an adverse conditions of the 

                                                
117 It was mandated by article 262 of the Indian Constitution and Section 5(3) of the interstate Water 
Disputes Act of 1956. 
118 Roopee Sahaee, “National Rehabilitation Policy: Many Loopholes”, Economic and Political 
Weekly, Vol. 38 No. 6, February 08, 2003. 
119 Renu Modi, “'Sardar Sarovar Oustees : Coping with Displacement”, Economic and Political 
Weekly, Vol 39, Issue 11, March 2004, Pg. 1123-1126. 
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rehabilitation sites in Gujarat where PAFs of SSP were resettled forced women to 

join casual labour market to earn and supplement family income, mainly in the sugar 

plantation, where they were paid less than male workers. Further in most of the 

tribal communities are not familiar with the monetary economy more often than not 

their money is wasted on buying consumer goods or liquor which increases the 

burden on women. 

 

NPRR has special provisions for PAFs of Scheduled Tribes, but treats 

Schedule Castes families with general PAFs. The policy merely reiterates the fact 

that the PAFs of Scheduled Caste category enjoying reservation benefits in the 

affected zone shall be entitled to get the reservation benefits at the resettlement zone. 

For STs the policy says each Project Affected Family of ST category shall be given 

preference in allotment of land and will be re-settled close to their natural habitat in 

a compact block so that they can retain their ethnic, linguistic and cultural identity 

and very generously mentions free of cost land for community and religious 

gathering.120 

The policy of the government very categorically mentioned that, the 

rehabilitation grants and other monetary benefits proposed would be minimum and 

applicable to all project affected families whether belonging to BPL (Below Poverty 

Line) or non-BPL category.  The States where R & R packages are higher than 

proposed in the Policy are free to adopt their own packages. It is well known 

regarding the fact that, the states would always prefer to choose where their 

obligation is minimal.  

 

The government’s sincerity and the cash component of the policy are further 

visible in the provisions. It says that, any PAF owning house and whose house has 

been acquired may be allotted free of cost house site to the extent of actual loss of 

area of the acquired house but not more than 150 sq. mts of land in rural areas and 

75 sq. meter of land in urban areas. However, only PAF of BPL category shall get a 

one-time financial assistance of Rs. 25000/- for house construction and Non-BPL 

families shall not be entitled to receive this assistance (emphasis added). There is no 

                                                
120The Government Policy of Resettlement and Rehabilitation. Website- 
www.mcrg.ac.in/globalisation/3%20R%20&%20R%20policy.doc, visited on 08.06.14. 
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compensation for loss of the house except for the fact that government would 

provide one-time financial assistance of Rs. 5000/- as transportation cost for shifting 

of building materials, belongings and cattle etc. from the affected zone to the 

resettlement zone.121 

  

It is a commonly known fact that BPL families are generally landless, casual 

labourers, and sharecroppers and still the policy makes provision for a one-time 

financial assistance equivalent to 625 days- of the minimum agricultural wages. In 

case of displacement a Displaced PAF shall get a monthly subsistence allowance 

equivalent to 20 days of minimum agricultural wages per month for a period of one 

year up to 250 days of MAW. There is no attempt on part of the government, visible 

from these policy guidelines at making the life of DPs or PAFs sustainable, except 

for increasing their risk of impoverishment and disempowerment. The past 

experience has been that many a time the small-scale farmers, sharecroppers, and 

casual labourers in absence of any employment, adequate land, credit facilities, 

technology, seeds, etc. fail to adapt to the new conditions at the resettlement zones 

and are forced to marginalisation and become casual labourers at the project itself, if 

nearer, or further migrate to any other place. 

  

The policy provides no safeguard against double or triple displacement 

which has happened in the past due to poor planning of resettlement process and 

project assessment, especially in the Dam related submergence and displacement. 

This is one of its major lacunae, in absence of such a safeguard chances are that 

these communities can be displaced again and again over a period of time.  

 

There is an absence of any provision of penalisation for R & R officials in 

the policy is another serious lacunae and it is clearly visible where it says, that, an 

expectation from the appropriate Government and Administrator for R&R that, it 

shall implement this Policy in letter and spirit in order to ensure that the benefits 

envisaged under the Policy reaches the Project Affected Families, especially 

resource poor sections including SCs/STs.  

                                                
121 Ibid. 



 

Internally Displaced Women and Children Under Different National Laws 

347 

 

 

The Land Acquisition Act, 1894 categorically mentions that ‘any person or 

agency obstructing the process of acquisition on conviction before a magistrate is 

liable to imprisonment, for any term not exceeding one month, or to fine not 

exceeding five hundred rupees or both. What are we supposed to make of this? 

Simply interpreted, it means the government can displace its citizens whenever it 

wants on the pretext of ‘development’ or ‘public interest,’ but is not accountable for 

their resettlement.  

 

ii. NPRR vis-a-vis Development (rural and urban) 

 

Displacement in India has been caused by various kinds of development 

projects, ethnic conflicts, and natural disasters such as earthquake, cyclone, flood, 

riverbank erosion, drought, landslide, desertification, etc. The displacement by dams 

is only one kind which contributes around 50% of the total DPs and IDPs 

population. But the provisions of the National Rehabilitation Policy drafted by the 

ministry of rural development are in no way appropriate to address all kinds of 

displacement and subtle differential impacts of displacement in each of the cases. 

 

The policy of NPRR draws policies for water resources PAFs of Gujarat, 

Orissa, Rajasthan, Maharashtra, MP and Karnataka and covers only development 

projects and leaves others. The policy privileges the displacement by dams and fails 

to address the issues arising out of other kinds of displacement-related cases. 

Unfortunately, dam related displacement has been mistaken to be coterminous with 

all development-related displacement and this error has influenced the provisions for 

rehabilitation.122 The policy makes no provisions for dealing with urbanisation and 

semi-urban situation arising out of projects such as railways, highways, mines, 

industrial townships etc. The policy gives no guidelines of calculating the cost or 

damage to a family but arbitrarily fixes an amount which given the past experience 

would ultimately harm the interests of the affected family. 

                                                
122 Vasudha Dhagamwar, Subrata De, and Nikhil Verma, “Industrial Development & Displacement: 

The People of Korba”, New Delhi: Sage Publications, 2003. 
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The PAFs (Project Affected Families), especially vulnerable groups in 

absence of any social security measures in general and in R & R provisions are left 

to themselves and are directly exposed to the market-like situations. The fact that 

most DPs and PAFs, especially vulnerable groups of SCs and STs, are CPR 

dependent and are service providers to the villages and exist precariously in a semi-

monetised informal economy, sudden overnight change to a monetised economy 

often makes them vulnerable to outsiders influence spending their money on cheap 

trinkets and forces them in to dominant economy as cheap labour in mines, 

household, market, construction work, etc. leading to further disempowerment and 

impoverishment.123 

 

It has further been observed that even though projects like NTPC and CIL 

(Coal India Limited) did allot land for houses for PAFs around its own township. 

Many a time tribals refused to settle themselves there. An example would be the 

resettlement colonies of the Mayurakshi dam project in Dumka district of Jharkhand 

(erstwhile Bihar), which was completed in the 1950s. Whereas one finds DPs from 

other social groups residing in the Mayurakshi resettlement colonies, not a single 

tribal family is to be found there, though more than half of the displaced were 

tribals.124 A suggestion may be given for greater thinking, on requirement in dealing 

with displacement of different kinds and socio-economic aspects of DPs and PAFs. 

Further it also needs to assess the differential changes brought by projects other than 

the dams in the region which sometimes raises the standards of living of the DPs and 

provides new opportunities of social mobility but also brings in to associated evils of 

development. 

 

iii. NPRR vis-a-vis Economic Liberalisation 

 

                                                
123 Renu Modi, “'Sardar Sarovar Oustees : Coping with Displacement”, Economic and Political 
Weekly, Vol 39, Issue 11, March 2004, Pg. 1123-1126. 
124 Amit Mitra and Nitya Rao, “Displacing Gender from Displacement: A view from the Santhal 

Parganas, Jharkhand”, in edited book of Lyla Mehta, forwarded by Medha Patkar, “Displaced By 

Development: Confronting Marginalisation and Gender Injustices”, Sage Publication India Pvt. Ltd, 
2009, Pg. 40. 
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There are indications that the previous draft policies in 1985, 1993 and 1994 

formulated by the Centre and other state policies and Acts, except the one by 

Maharashtra, were prepared only under pressure of World Bank.125 In 1980, the 

World Bank became the first development agency to adopt an explicit policy 

concerning involuntary resettlement, through a policy formulated by social scientists 

and grounded in social research.126  

 

In 1999, a loan given by the Asian Development Bank to the Madhya 

Pradesh government in order to enable private sector takeover of public 

infrastructure required that the state government first frame a rehabilitation policy. 

There is no doubt that the National Rehabilitation Policy is also the consequence of 

a conditionality of the World Bank or some other multilateral institution, in order to 

facilitate the same processes of the corporate takeover of our resources.127 The very 

fact that the Indian government refused to discuss the report of the World 

Commission on Dams, Supreme Court judgement on the Narmada and the proposed 

interlinking of rivers all go in the same direction.128  

 

It is very often that, the policy doesn’t guarantee ‘land-for-land’ to PAFs and 

remains ambiguous by including guidelines such as, “Each PAF owning agricultural 

land in the affected zone and whose entire land has been acquired may be allotted 

agricultural land or cultivable waste land to the extent of actual land loss subject to a 

maximum of one hectare of irrigated land or two hectares of un-irrigated 

land/cultivable waste land subject to availability of Government land in the 

districts”,129 it is easier for government to displace people and complete R & R by 

paying cash compensation. This is no hidden fact, land being a fixed commodity, 

that ultimately all the DPs and PAFs can’t be provided land because of 

unavailability of land.  

                                                
125 Walter Fernandes, “Rehabilitation Policy for the Displaced”, Economic and Political Weekly, 
Vol 39, Issue 12, March 2004, Pg. 1191-1193. 
126 Supra Note 118. 
127 Chittaroopa Palit, “Short-changing the Displaced: National Rehabilitation Policy”, Economic and 
Political Weekly, Vol. 39, No. 27, July 3 2004, Pg. 2961-2963. 
128 Supra Note 118, Pg. 1123-1126. 
129 Government of India, ‘National policy on resettlement and rehabilitation for project affected 

families-2003’. Published in the Gazette of India, Extraordinary Part-I, Section 1, No- 46, dated 17th 
February, 2004, Appendix 6.3. 
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The provision of this policy will be applicable to projects displacing 500 

families or more in plain areas and 250 families in hilly areas, Desert Development 

Programme (DDP) blocks, areas mentioned in Schedule V and Schedule VI of the 

Constitution of India is also of grave concern. No draft has ever mentioned the 

minimum number of families for the policy to apply. It is ironic because MP and 

Maharashtra state Acts make rehabilitation applicable to projects that displace 50 

families or a full village with fewer families than that. So, it is for the first time that 

the government introduces a ceiling to the number of project affected persons. This 

is not without attributed motives, in recent years many large projects have been 

acquiring only land that is the people’s livelihood but leaving their houses 

untouched. Others focus on the CPRs that are crucial to people’s sustenance. It has 

happened in the Kashipur mines in Orissa. By official count the Lower Subansiri 

dam in Arunachal Pradesh will displace only 38 families but several thousand will 

lose their CPRs to it. The policy will not apply to them. Many large projects like the 

Golden Quadrangle and huge mines to be owned by private companies have been 

splitting land acquisition into small bits, each of them displacing fewer than 500 

families. Each of them can be called a project and deprive the affected families of 

the benefits of this policy.130  

 

The 1998 policy draft had made land for land mandatory for tribals and had 

applied it to non-tribals “as far as possible”. The final policy, however, ignores the 

tribals and finds a bigger escape route by saying that those who lose their land will 

get some if it is available with the government in that district. This is important to 

note because as the projects are now penetrating hitherto untouched areas for 

exploitation of its natural resources it becomes essential for the government to 

remove obstacles in the way because most of these regions are covered by the 

Schedule 5 or 6 of the Constitution. So, the policy with a greater cash component 

will facilitate quick displacement and act as a tool to legitimise resource alienation 

                                                
130 Renu Modi, “Sardar Sarovar Oustees: Coping with Displacement”, Economic and Political 
Weekly, Vol 39, Issue 11, March 2004, Pg. 1123-1126. 
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and to strengthen corporate control over land, without offering any protection to the 

affected communities.131 

 

The complicacy of the government and international financial institutions is 

also visible in promoting the globalisation agenda by the fact that the World Bank 

has, meanwhile, announced its intention to dilute its own rehabilitation norms, and 

as a precursor to renewed large-scale lending to middle income countries such as 

India, it has stated that it would replace its policies, which have come into being as a 

result of struggles all over the world, with the national safeguard policies of the 

respective countries. Therefore with no doubt of this vacuous and damaging 

rehabilitation policy of the Indian government would count as a national safeguard 

for the World Bank. It may even be the reason why the policy was designed in the 

first place.132 Following to the Omkareshwar project through National Hydroelectric 

Power Corporation (NHPC), whose role concerning human rights violations in R & 

R is far from desirable. The Bank seems to gloss over the human rights record and is 

considering granting loan to the company even by neglecting its own corporate 

social responsibility clause. 

 

iv. NPRR and Human Rights 

 

 Displacement from one’s habitual residence and the loss of property without 

fair compensation can, in itself constitute a violation of human rights. In addition to 

violating economic and social rights, arbitrary displacement can also lead to 

violations of civil and political rights, including arbitrary arrest, degrading treatment 

or punishment, temporary or permanent disenfranchisement and the loss of one’s 

political voice. Finally, displacement carries not only the risk of human rights 

violations at the hands of state authorities and security forces but also the risk of 

communal violence when new settlers move in amongst existing populations.133  

                                                
131The Government Policy of Resettlement and Rehabilitation, Website-
www.mcrg.ac.in/globalisation/3%20R%20&%20R%20policy.doc, visited on 08.06.14. 
132 Supra Note 127, Pg 2961-2963. 
133 W Courtland Robinson, “Risks and Rights : The Causes, Consequences, and Challenges of 

Development-Induced Displacement”, Washington DC : The Brookings Institution-SAIS Project on 
Internal Displacement, May 2003, Pg. 13. 
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Fortunately, NPRR makes no attempt at addressing various rights 

violations134, which are common in these circumstances especially that of vulnerable 

groups whose vulnerability increases manifold in these situations. NPRR is just 

silent on these issues. It uses the word rights in two instances, once to give cash 

compensation to tribals in lieu of loss of their customary rights over forest produce 

and secondly to grant them fishing rights in the reservoir. This shows the true nature 

of NPRR and the respect shown by the government to fundamental rights of its 

citizens. 

 

 Balakrishnan Rajagopala of Massachsetts Institute of Technology has noted 

five ‘human rights challenges’, a) Right to Development and Self Determination, b) 

Right to Participation, c) Right to Life and Livelihood, d) Right of vulnerable 

groups, and e) Right to Remedy, that arise in relation to development induced 

displacement. Indian Constitution also mentions some of these rights explicitly or 

implicitly within fundamental rights (Art. 19, 21, 29, 31), guiding principles of state 

policy (38, 41, 46, 47, 48A), special provisions relating to certain classes (Art. 330, 

342), and right to Constitutional Remedies (Art. 32). So, if the government is serious 

to address the problems of R & R process, it has to introduce a rights-based 

approach to NPRR.135 

 

v. Epilogue 

 

In the concluding remark the comparison above clearly shows the 

inadequacies of the policy in its current form to deal with the impoverishment risks, 

and socio-cultural and politico-economic needs of the DPs and IDPs. What is 

needed, as suggested by the World Commission on Dams, is that “an approach 

based on ‘recognition of rights’ and ‘assessment of risks’…be developed as a tool 

                                                
134 The various rights violations of IDPs within the context of international legal framework and 
guidelines available in Guiding Principles for IDPs, UDHR, ICCPR, ICESCR, ILO has been well 
documented in W Courtland Robinson, “Risks and Rights : The Causes, Consequences, and 

Challenges of Development-Induced Displacement”, Washington DC : The Brookings Institution-
SAIS Project on Internal Displacement, May 2003, Pg. 14-15. 
135 Supra Note 133, Pg. 14. 
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for future planning and decision making”.136 Secondly, in line with the point 

emphasized in the guiding principles for IDPs that “the Primary duty and 

responsibility for providing humanitarian assistance to internally displaced persons 

lies with national authorities”, and project authorities (MNCs and private 

companies) as is the case in era of economic reforms. Finally, there is also a need, as 

suggested by Medha Patkar of Narmada Bachao Andolan, to link development with 

displacement policy which assumes greater importance in view of the onslaught of 

national and international capital in the age of so-called liberalisation, globalisation 

and privatisation”137 to protect the rights of vulnerable communities to be an equal 

partner in developmental process. 

 

G. Impact And Causes Of Disaster Upon The Internally Displaced Women 

And Children 

 

Looking to the last ten years back it is crystal clear that, there exists a set of 

inter-related normative texts for the protection of the environment and for the 

prevention and reduction of disasters, as well as for ensuring respect for human 

rights in all circumstances. Taken together these standards constitute an effective 

legal and operational framework and should not be interpreted independently or in 

isolation. The researcher on regard to take inevitable challenges and to experience 

the implementation of the Disaster Management Act, also it is significant strides to 

take with regard to the successful implementation and operationalization of the 

Disaster Management legislation. 

  

It is evident to mention here that the traditional perception has been limited 

to the idea of “calamity relief”, which is seen essentially as a non-plan item of 

expenditure. The impact of major disasters cannot be mitigated by the provision of 

immediate relief alone, which is the primary focus of calamity relief efforts. 

                                                
136 W Courtland Robinson, “Risks and Rights : The Causes, Consequences, and Challenges of 

Development-Induced Displacement”, Washington DC : The Brookings Institution-SAIS Project on 
Internal Displacement, May 2003, Pg. 55. 
137 M Bharathi and R S Rao, “Linking Development to Displacement”, Economic and Political 
Weekly, Issue July 10-16 1999. 
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Disasters can have devastating effects on the economy they cause huge human and 

economic losses, and can significantly set back development efforts of a region or a 

State. 

 

a. The global overview of disaster management 

 

In the year 2012, natural disasters once again had a devastating impact on 

human society.  Worldwide, 357 reported natural disasters caused the death of more 

than 9,655 people, made 122.9 million victims and caused a record amount of US$ 

157.3 billion of damages. A total of 120 countries were hit by these disasters. The 

five countries that were most often hit, China, the United States, the Philippines, 

Indonesia and Afghanistan accounted for 38.1% of total disaster occurrence in 2012. 

Year after year, these countries appear prominently in the list of countries 

experiencing the highest number of disaster events.138   

 

b. The Indian View Regarding The Disaster Management 

 

India has been traditionally vulnerable to natural disasters on account of its 

unique geo-climatic conditions. Floods, droughts, cyclones, earthquakes and 

landslides have been a recurrent phenomenon. About 60% of the landmass is prone 

to earthquakes of various intensities; over 40 million hectares is prone to floods; 

about 8% of the total area is prone to cyclones and 68% of the area is susceptible to 

drought. In the decade 1990-2000, an average of about 4344 people lost their lives 

and about 30 million people were affected by disasters every year. The loss in terms 

of private, community and public assets has been astronomical.139 

 

The year 2012 witnessed more disasters in Himalayan region, mainly in the 

states of Assam, Uttarakhand and Himachal Pradesh. Assam had to face natural 

                                                
138 Debarati Guha-Sapir, Philippe Hoyois And Regina Below, “Annual Disaster Statistical Report 

Review 2012- The numbers and trends”, Centre for Research on the Epidemiology of Disasters 
(CRED) , Institute of Health and Society (IRSS) , website- 
http://reliefweb.int/sites/reliefweb.int/files/resources/ADSR_2012.pdf, visited on 30.05.14, Pg. 13. 
139 Disaster Management in India- A Status Report, Government of India, Ministry of Home Affairs, 
National Disaster Management Division,  August 2004, Pg. 3. 
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disasters such as flood, which hits the state almost every year, forcing the people to 

adapt to “living with the floods”. This year the floods of Assam claimed 149 

precious lives apart from the damages to property and infrastructure. Main issue of 

floods in Assam is that it also takes a toll on erosion, eroding away agriculture land. 

Assam also had to face human induced disasters during this year i.e. boat tragedy, 

which is covered in this report. The south west monsoon showed its fury in the 

northern part of the country, especially in the Himalayan region this year. Thus, the 

heavy rains and flash floods of Himachal Pradesh and heavy rains of Uttakashi 

district of Uttarakhand also find place in this report. The heavy rains resulting in 

flash floods in Himachal Pradesh, claimed 29 precious lives apart from damages to 

roads blocking the traffic. The heavy rains in Uttarkashi especially during the peak 

pilgrimage time also caused havoc to infrastructure claiming 34 precious lives, 

though the rescue operation could save many pilgrims along with local 

population.140 

 

The cyclone as last year again hit the eastern coast of the country. Through it 

had a land fall in Tamil Nadu, it damaged some parts of Andhra Pradesh due to 

heavy rains claiming 61 lives. This issue also covers rail accidents in which the 

casuality toll was recorded to be 28 people have died and 25 were injured. The 

report also covers unmanned railway crossing deaths which amounts to a large part 

of the deaths resulting from accidents. This portion deals with the necessity of 

awareness among public when they cross the railway line. The lesson learnt from 

this disaster is a separate chapter of the report.141 

 

The super cyclone in Orissa in October, 1999 and the Bhuj earthquake in 

Gujarat in January, 2001 underscored the need to adopt a multidimensional endeavor 

involving diverse scientific, engineering, financial and social processes; the need to 

adopt multidisciplinary and multi sectorial approach and incorporation of risk 

reduction in the developmental plans and strategies.142 Table 1.2 to 1.4 gives an 

                                                
140 K.J.Anandha Kumar and Ajinder Walia, “India Disaster Report 2012”,  National Institute of 
Disaster Management, 2013, Pg. 3-4. 
141 Ibid.  
142 Ibid.  
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indication of the magnitude of the damage and losses incurred by the country in 

recent natural disasters. 

 

The study regarding to this topic it is significant to say that, a proposal have 

been taken to create Disaster Management Authorities, both at the National and 

State levels, with representatives from the relevant Ministries/ Departments to bring 

about this coordinated and multi-disciplinary with experts covering a large number 

of branches.  

 

The National Emergency Management Authority is proposed to be 

constituted. The organization will be multi-disciplinary with experts covering a large 

number of branches. The National Emergency Management Authority is proposed 

as a combined Secretariat/Directorate structure – a structure which will be an 

integral part of the Government while, at the same time, retaining the flexibility of a 

filed organization. The Authority will be headed by an officer of the rank of 

Secretary/ Special Secretary to the Government in the Ministry of Home Affairs 

with representatives from the Ministries/Departments of Health, Water Resources, 

Environment & Forest, Agriculture, Railways, Atomic Energy, Defence, Chemicals, 

Science & Technology, Telecommunication, Urban Employment and Poverty 

alleviation, Rural Development and Indian Meteorological Department as Members. 

The authority would meet as often as required and review the Status of warning 

systems, mitigation measure and disaster preparedness. When a disaster strikes, the 

Authority will coordinate disaster management activities.143 The Authority will be 

responsible for:- 

 

• The Central Government provides necessary support and assistance to State 

Governments by way of resource data, macro-management of emergency 

response, specialized emergency response teams, sharing of disaster related 

data base etc. 

                                                
143 Disaster Management in India- A Status Report, Government of India, Ministry of Home Affairs, 
National Disaster Management Division,  August 2004, Pg. 6. 
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• Proper coordination/mandating Government’s policies for disaster 

reduction/mitigation 

• Ensure the adequate preparedness at all levels 

• During the strike of disaster coordinating response is important 

• Assisting the Provincial Government in coordinating post disaster relief and 

rehabilitation 

• Coordinating resources of all National Government Department/agencies 

involved. 

• Monitor and introduce a culture of building requisite features of disaster 

mitigation in all development plans and programmes.  

 

Another important point to be noted that, at the national level the overall 

responsibility for disaster management also lies with the Ministry for Women’s 

Empowerment and Social Welfare exercised through the National Disaster 

Management Centre (NDMC). The Ministry had made a series of Disaster 

Management Bill (Bill No. 68), which was passed at the second reading but was 

referred to a standing committee to discuss what amendments would be introduced 

before its final reading. The final version of the Bill was passed as a statute on 4 

May 2005. 

 

The Bill is to provide for the establishment of the National Council for 

Disaster Management (chaired by the President), the Natural and Human Disaster 

Management Centre, and the appointment of two Technical Advisory Committees 

(one to deal with natural disasters, and the other with human disasters). These bodies 

will have mandates to formulate disaster management plans, declare a state of 

disaster, award compensation, and to address any other matters connected therewith 

or incidental thereto. The Act outlines the procedures and guidelines by which the 

Council, Centre and Committees should be established and should abide.144 

 

                                                
144 Report of the Women’s Division: Disaster Relief Monitoring Unit, Human Rights Commission, 
August 2005. Pg. 10. 
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It is imperative that the implementation of the Act takes into account the 

provisions in the Convention on the Elimination of All Forms of Discrimination 

Against Women (CEDAW) that allow for the adoption of special measures aimed at 

accelerating de facto equality between men and women (Article 4). Article 3 of the 

same Convention provides that States parties should take all appropriate measures 

“to ensure the full development and advancement of women for the purpose of 

guaranteeing them the exercise and enjoyment of human rights and fundamental 

freedoms on the basis of equality with men”. Therefore it is very necessary that there 

be equal or sufficient representation of women in all bodies, committees and other 

political, social, economic or cultural fields. It has recommended that the Council, 

the Centre and Committees established by this Act, at least one third of their 

members and staff should be of women. This would be a step towards attaining de 

facto equality and is important in ensuring that women, one of the most vulnerable 

groups following a disaster are adequately represented and given a voice.  

 

Table 4.3: Damage due to Natural Disaster in India 

Year People Affected 
(Lakh) 

Houses & 
Buildings,Partially 
Or Totally, Damaged 

Amount Of 
Property 
Damage/Loss (Rs 
Crore) 

1985 595.6 2,449,878 40.06 

1986 550.0 2,049,277 30.74 

1987 483.4 2,919,380 20.57 

1988 101.5 242,533 40.63 

1989 30.1 782,340 20.41 

1990 31.7 1,019,930 10.71 
1991 342.7 1,190,109 10.90 

1992 190.9 570,969 20.05 

1993 262.4 1,529,916 50.80 

1994 235.3 1,051,223 10.83 

1995 543.5 2,088,355 40.73 

1996 549.9 2,376,693 50.43 
1997 443.8 1,103,549 n.a. 

1998 521.7 1,563,405 0.72 

1999 501.7 3,104,064 1020.97 

2000 594.34 2,736,355 800.00 

2001 788.19 846,878 12000 

Source: 10
th

 Five Year Plan 2002-2007, Volume 1, Dimensions and Strategies, 

Government of India, New Delhi,Pg. 192, website 
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http://planningcommission.nic.in/plans/planrel/fiveyr/10th/volume1/10th_vol1.pdf, 

visited on 30.05.2014. 
 

Table 4.4: Annual Damage Due To Heavy Rains, Landslide And Floods 
 

S. 
N
o 

Ye
ar 

Distri
cts 
affect
ed  

Villa
ges 
affect
ed 
(No) 

Popula
tion 
affecte
d 
(Lakh)  

Crop 
area 
affec
ted 
(Lak
h 
Ha.) 

House
s 
damag
ed 
(no.) 

Hum
an 
life 
loss 
(no.) 

Cattl
e loss 
(no.) 

Estima
ted 
value 
of loss 
to 
houses 
(Rs. In 
crore) 

Estima
te of 
value 
of 
public 
proper
ties 
(Rs. In 
crore) 

1 19
99 

202 33,15
8 

328.12 8.45 884,82
3 

1,37
5 

3,861 0.72 - 

2 20
00 

200 29,96
4 

416.24 34.79 2,736,
355 

3,04
8 

102,1
21 

631.25 389.72 

3 20
01 

122 32,36
3 

210.71 18.72 346,87
8 

834 21,26
9 

195.57 676.05 

Source: 10
th

 Five Year Plan 2002-2007, Volume 1, Dimensions and Strategies, 

Government of India, New Delhi,Pg. 192, website 

http://planningcommission.nic.in/plans/planrel/fiveyr/10th/volume1/10th_vol1.pdf, 

visited on 30.05.2014. 
 

Table 4.5: losses due to droughts: 1999-2001 
 

S.No Year Districts 
affected 

Villages 
affected 
(No) 

Population 
affected 
(Lakh) 

Damaged 
to crops 
area 
(Lakh 
Ha) 

Estimated 
value of 
damaged 
crops (Rs 
crore) 

Cattle 
population 
affected 
(in lakh) 

1 1999 125 - 369.88 134.22 6.44 345.60 

2 2000 110 54,883 378.14 367.00 371.87 541.67 
3 2001 103 22,255 88.19 67.44 NA 34.28 

 Total  338 77,138 836.21 568.66 378.31 921.55 
Source: 10

th
 Five Year Plan 2002-2007, Volume 1, Dimensions and Strategies, 

Government of India, New Delhi,Pg. 193, website 

http://planningcommission.nic.in/plans/planrel/fiveyr/10th/volume1/10th_vol1.pdf, 

visited on 30.05.2014. 

 
c. India And Its Hazards Due To Natural And Man-Made Disaster 

 

India is one of the most disaster prone countries of the world. It has had 

some of the world’s most severe droughts, famines, cyclones, earthquakes, chemical 
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disasters, mid-air head-on air collisions, rail accidents, and road accidents. India is 

also one of the most terrorist prone countries. 

 

Disasters have been classified into natural, man-made disasters. Natural 

disasters are catastrophic events resulting from natural causes. Natural disasters are 

often termed “Act of God”. Although the natural disasters are beyond the control of 

human being, however, the impacts of the natural disasters can be reduced by setting 

up of advanced warning systems which forecast the impending natural disasters, also 

the consequences of the natural disasters can be reduced through an effective 

disaster management. The occurrence of disasters from all kinds of hazards is 

among the highest in Asia and Pacific. In Asia alone in last decade more than 83% 

of the total reported disasters were due to floods.145 

 

Indian context, the pie chart have been plotted in figure 1. India has received 

total 772 disasters during 1990-2009, out of which there were 292 natural and 480 

were man-made disasters. As per figure 2, India has faced highest natural disasters 

in the form of flood (141 in number) and storm (56 in numbers). India has also 

received several disasters in the form of epidemics (39), mass movement (26), 

drought (21) and earthquake (9) (see upper frame of figure 1). As far as man-made 

disasters are concerned, like in subcontinent, India faced 340 disasters in the form of 

transport accidents (see lower frame of figure 2). It has also faced 81 miscellaneous 

and 59 industrial related disasters. From these observations, naturally India and, 

hence, the south Asia subcontinent is highly vulnerable to.146 

 

 

 

Figure 3.1, India Data (1990-2009), Natural Disaster Types 

                                                
145 I.M. Shaluf and F. Ahmadun, “Disaster types in Malaysia: an overview”, Disaster Prevention and 
Management, Vol. 15 No. 2, (2006), Pg. 286-98.  
146 Jyoti Purohit and C.R. Suthar “Disasters Statistics in Indian Scenario in the Last Two Decade”, 
International Journal of Scientific and Research Publications, Volume 2, Issue 5, May 2012, Pg. 3-4. 
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Figure 3.2, India Data (1990-2009), Man-Made Disaster 

12%

71%

17% Industrial Accidents 12%

Transport Accidents 71%

Miscellaneous Accidents 17%

 

Figure 1-2: Number of Disasters in terms of natural (upper frame) and man-made 

(lower frame) have been plotted for India during 1990-2009. 

 

d. Vulnerabilities In India Regarding To Natural And Man-Made Hazards  

 

Vulnerability is the susceptibility of being harmed. The Researcher has 

debated on the concepts of hazards and vulnerability. A disaster occurs when hazard 

interacts with vulnerability. For example, if an earthquake (hazard) occurs, a 
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structurally safe building will withstand the shock (resistant), but a hutment 

(vulnerable) may collapse; creating a disaster for the hutment dwellers.147 

 

Vulnerability could be due to the human related factors or natural features. 

The human related factors that increase vulnerability of India could be intended or 

unintended, and include poverty, illiteracy, corruption, apathy, technological misuse, 

land use pattern and terrorism. Poor land use planning and inconsistent emergency 

management systems leads to vulnerability to floods, drought, cyclones, earthquake, 

heat and cold waves, and landslides.  

 

Disasters occur with amazing frequency in India and while the society at 

large has adapted itself to these regular occurrences, the economic and social costs 

continue to mount year after year. It is highly vulnerable to floods, drought, 

cyclones, earthquakes, landslides, volcanoes, etc. Almost all parts of India 

experience one or more of these events.148 With urbanization and concentration of 

population in metropolitan cities, more and more people are becoming vulnerable to 

locational disasters.149  For instance, a quarter of Indian population lives within 50 

km of the coastal line. The population within 1 km of the coast is 1.6 million, and 

3.4 million within 2 km of the coast. These people are vulnerable to river flooding, 

and coastal surges following cyclone or tsunami. 

 

Many regions in India are highly vulnerable to natural and other disasters on 

account of geological conditions. It is found that, 60% of the total area of the 

country is vulnerable to seismic damage of buildings in varying degrees. The most 

vulnerable areas, according to the present seismic zone map of India, are located in 

the Himalayan and sub-Himalayan regions. Kutch and the Andaman and Nicobar 

Islands, which are particularly earthquake hazard prone. Over 8% Indian area of 40 

                                                
147 David A. McEntire, “Revisiting the Definition of ‘Hazard’ and the Importance of Reducing 

Vulnerability”, Journal of Emergency Management Vol. 3, No, 4, July/August 2005, Pg 13- 18. 
148 Alok Gupta, “Vulnerability and Disaster Management in India”, Prehospital and Disaster 

Medicine, Vol 15 No. 3, 2000, Pg. 98. 
149 Planning Commission, Government of India. 2008. Eleventh Five Year Plan (2007-12): Inclusive 

Growth. Volume 1, Chapter 9.3 Disaster Management, Pg. 207. New Delhi: Oxford University Press. 
Website-http://planningcommission.nic.in/plans/planrel/fiveyr/11th/11_v1/11v1_ch9.pdf, visited on 
02.06.2014. 



 

Internally Displaced Women and Children Under Different National Laws 

363 

 

million hectares is prone to floods, and the average area affected by floods annually 

is about 8 million hectares. About 5,700 kilometers is prone to cyclones, 

approximately 7,500 kilometers long coastline, and 68% area is suspected to be the 

region to drought. Disasters are no longer limited to natural catastrophes. The man-

made emergencies also cause disasters in terms of fatalities and economic losses. 

 

The percentage of the population below the official poverty line was 28% in 

2004-2005. The absolute number of poor people was 302 million in 2004-2005. 

Forty six percent of the children in the age group zero to three years suffered from 

malnutrition in 2005-2006. India has been ranked a lowly 74, among countries of the 

world on the worldwide Corruption Perceptions Index, prepared by independent 

international agency Transparency International. Corruption is wide spread and 

percolates most of the sections of the society. Corruption is not only wide spread, 

but is also blatant. The literacy rate has steadily gone up to 64.8% in 2001, the 

number of illiterate persons still exceeds 304 million, making India the country with 

the highest number of illiterate persons in the world.150  

 

e. Special Problems Of IDP Women Due To Disaster 

 

Few years back a tragic end of story was found due to the cause of tsunami, 

the large majority of displaced persons were housed in welfare centers set up in 

schools, public buildings, or on previously unoccupied state or private land in 

affected areas. The relief and reconstruction efforts, while to be highly commended 

considering the scale of the devastation, resulted in circumstances that compromised 

the human rights and human dignity of those affected by the tsunami. While 

reconstruction of permanent housing is pending, some camps for internally 

displaced persons (IDPs), and transitional shelter sites continue to function. The 

conditions in which many of these camps were kept, as well as the social realities of 

living in these camps have caused the rights of the tsunami displaced to be of critical 

concern. In this context the researcher had explained regarding the protection of 

vulnerable groups such as women and children. 

                                                
150 Ibid. 



 

Internally Displaced Women and Children Under Different National Laws 

364 

 

There has been both international and national recognition of the special 

needs of women through instruments such as The Convention on the Elimination of 

all Forms of Discrimination against Women (CEDAW). Principle 4 of the Deng 

Principles on IDPs also calls for the special needs of women and children to be 

taken into account in a context where women are internally displaced.151 Despite 

this, partly due to their cultural status, women remain on the periphery of relief, 

rehabilitation and reconstruction efforts. Women are the backbone to every family, 

ensuring that the home is well taken care of, that the family is properly fed and 

clothed and that all their immediate needs are met. In this sense, a woman and her 

role form the foundation to her family. Speaking to women IDPs, it is clear that their 

concerns are first and foremost to do with their children’s health, nutrition and 

education, and their husband’s livelihoods. In many cases, a woman’s livelihood 

depends on her husband’s livelihood. 

 

The researcher had made a note regarding the urgent need to deal with the 

concerns of women IDPs in a sensitive and expeditious manner. The government, 

international organisations, and organs of civil society have a unique opportunity 

with IDPs to address issues that may in other contexts be hidden within what may be 

termed the “private sphere”, or domestic sphere. Rights violations that take place in 

this sphere are often ignored and go unreported, remaining invisible. Though, in the 

context of IDPs violations of human rights such as instances of domestic violence, 

denial of appropriate spaces for privacy, or discrimination in access to relief have 

been taking place in a very public context. These concerns cannot be ignored if a 

sustainable solution to the IDP issue is to be found, and it is our duty, as well as that 

of the state to ensure that violations of the rights of women do not take place in 

future time. 

 

f. Disaster Management Policy 

 

Disaster management is a multidisciplinary activity involving a number of a 

number of Departments/agencies spanning across all sectors of development. Where 

                                                
151 Report of the Women’s Division: Disaster Relief Monitoring Unit, Human Rights Commission, 
August 2005, Pg. 24. 
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a number of Departments/agencies are involved, it is essential to have a policy in 

place, as it serves as a framework for action by all the relevant 

departments/agencies. Indian disaster policy is geared to make a paradigm change 

from response and calamity relief to disaster prevention, preparation and mitigation. 

Another significant change is to move from disaster management largely from 

government to public private partnership, and community disaster management. In 

this regard, significant changes have been made, but the authoritarian attitude of the 

government officials is the main stumbling block. 

 

The Great Famine of 1876-1878 lead to constitution of the Famine 

Commission of 1880 and eventual adoption of Famine Relief Code. India probably 

has the world’s oldest disaster relief code which started in1880. This relief code 

provides details of the relief to be given by the government to the affected people.152 

 

The India Disaster Report provides the nature of disaster response by the 

government of India. It identifies key issues with respect to the availability of and 

access to disaster-related information and its quality, the absence of coherent 

disaster preparedness and response policy, and urgent actions and interventions 

needed. It shows that significant advances in health and social and economic 

development have been repeatedly interrupted and reversed by disasters.153  

 

India has been following Five Year National Plans to use funds from the 

Plan for mitigating natural disasters. The earlier five year plans did not mention 

disaster management. The Tenth Five-Year Plan 2002-2007 for the first time had a 

detailed chapter entitled Disaster Management. The plan emphasized the fact that 

development cannot be sustainable without mitigation being built into the 

                                                
152 Kailash Gupta, “Disaster Management and India: Responding Internally and Simultaneously in 

Neighboring Countries”,website-
http://www.pddms.in/downloads/FEMA%20%20Disaster%20Management%20and%20India.pdf, 
visited on 02.06.2014. 
153 S Parasuraman, and P. V. Unnikrishnan, “India Disaster Report: Towards A Policy Initiative”, 

(Eds.). 2000, New Delhi: Oxford University Press, website- www.popline.org/node/167910, visited 
on 03.06.2014. 
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development process. Disaster mitigation and prevention were adopted as essential 

component of the development strategy. 

 

Disaster management has emerged as a high priority for the country. The 

Eleventh Five Year Plan aims at consolidating the process by giving impetus to 

projects and programs that develop and nurture the culture of safety and the 

integration of disaster prevention and mitigation into the development process. The 

guidance and direction to achieve this paradigm shift will need to flow from 

National Disaster Management Authority (NDMA), and in the true spirit of the 

Disaster Management Act, 2005 to all stakeholders including State Governments 

and Union Territories, right up to the Panchyat Raj (local administration by five 

locally elected citizens) Institutions. Communities at large will need to be mobilized 

to achieve this common objective as they are the first responders (and not the 

usually thought fire, ambulance, and police). Even the best of isolated efforts will 

not bear fruit unless they are part of an overall, well-considered approach, and 

responsibilities of all stakeholders are clearly spelt out and accountability and 

sustainability factored in.154 

 

‘Gujarat State Disaster Management Bill’ was passed in the State Assembly 

on March 28, 2003 and the Act has come into force from May 13, 2003. Gujarat is 

the first in India to have enacted an Act to provide legal and regulatory framework 

for disaster management. The purpose of this Act is to provide for effective 

management of disasters, for mitigating of effects of disasters, for administering 

emergency relief during and after occurrence of disasters and for implementing, 

monitoring and coordinating measures for reconstruction and rehabilitation in the 

aftermath of disasters. The Act also lays emphasis on moving from relief to all 

phases of disaster management i.e. mitigation, relief, reconstruction and 

rehabilitation by clarifying the roles of principal entities in disaster management.155 

                                                
154 Planning Commission, Government of India. 2008. Eleventh Five Year Plan (2007-12): Inclusive 

Growth. Volume 1, Chapter 9.3 Disaster Management, Pg. 207. New Delhi: Oxford University Press. 
Website-http://planningcommission.nic.in/plans/planrel/fiveyr/11th/11_v1/11v1_ch9.pdf, visited on 
02.06.2014. 
155 Gujarat State Disaster Management Authority, An Initiative of Government of Gujarat, website -
http://www.gsdma.org/policies-acts/gsdm-act.aspx, visited on 09.06.14. 
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  The recurrent occurrences of different types of disasters compelled 

Government of India to establish many different committee and commissions to 

suggest dealing with the problem. The most recent and the important was the 

establishment of High Power Committee on Disaster Management (HPC) in 1999 

for making recommendations on the preparation of Disaster Management plans and 

suggestions for effective mitigation mechanisms. The High Power Committee gave 

its recommendations in October 2001 including a draft of the disaster management 

act, a National Response Plan, move from disaster response to disaster preparedness, 

and establishment of National Disaster Management Authority. Following one of the 

HPC recommendations, the disaster management function was transferred from 

Ministry of Agriculture to Ministry of Home Affairs.156 

 

The Government of India has long been thinking of a National Disaster 

Management Authority. The Gujarat earthquake gave extra impetus for having a 

national disaster management authority. However, the bureaucracy does take its 

claims on the time from a decision is taken to the actual action. The Indian Ocean 

Tsunami of 2004 really gave a jolt for this decision process. Finally on December 

23, 2005 the Disaster Management Act, 2005 was enacted by the Government of 

India. The Disaster Management Act, 2005 mandated creation of National Disaster 

Management Authority, with Prime Minister as the Chairman, and State Disaster 

Management Authorities headed by the respective Chief Ministers, to spearhead and 

implement a holistic and integrated approach to disaster management in India. The 

act also provided for creation of National Institution of Disaster Management.157 

 

NDMA has come out with the national vision statement of: 

"To build a safer and disaster resilient India by a 

holistic, pro-active, technology driven and sustainable 

                                                
156 Kailash Gupta, “Disaster Management and India: Responding Internally and Simultaneously in 

Neighboring 

Countries”,websitehttp://www.pddms.in/downloads/FEMA%20%20Disaster%20Management%20an
d%20India.pdf, visited on 02.06.2014. 
157 Ibid. 
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development strategy that involves all stakeholders and 

fosters a culture of prevention, preparedness and 

mitigation."158 

NDMA has prepared broad features of the draft national policy on disaster 

management is enunciated below:- 

 

1. A holistic and pro-active approach towards prevention, mitigation and 

preparedness will be adopted for disaster management. 

 

2. Each Ministry/Department of the Central/State Government will set apart an 

appropriate quantum of funds under the Plan for specific schemes/projects 

addressing vulnerability reduction and preparedness. 

 

3. Where there is a shelf of projects, projects addressing mitigation will be given 

priority. Mitigation measures shall be built into the on-going 

schemes/programmes. 

 

4. Each project in a hazard prone area will have mitigation as an essential term 

of reference. The project report will include a statement as to how the project 

addresses vulnerability reduction. 

 

5. Community involvement and awareness generation, particularly that of the 

vulnerable segments of population and women has been emphasized as 

necessary for sustainable disaster risk reduction. This is a critical component 

of the policy since communities are the first responders to disasters and, 

therefore, unless they are empowered and made capable of managing 

disasters, any amount of external support cannot lead to optimal results. 

 

6. Cooperation with different agencies at national, regional and international 

levels.  

 

                                                
158 Website- http://www.ndma.gov.in/en/about-ndma/vision.html, visited on 09.06.14. 
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7. A capacity development is needed for proper planning and preparedness at 

all levels and related areas.  

 

8. Compliance and coordination to generate a multi-sectoral synergy. 

9. The States will be revised to develop them into disaster management codes for 

institutionalizing the planning process with proper attention to mitigation and 

preparedness. 

 

10. With proper construction designs needed to correspond the requirements 

which is laid  down in relevant Indian Standards. 

 

g. Epilogue 

 

The disaster definition and types of disasters worldwide have been reviewed 

in brief and the disaster types in terms of natural and man-made in in India have 

been reviewed. The natural disasters and man-made disasters have also been 

reviewed in terms of their sub categories like flood, drought, transport and industrial 

disasters etc. In the final conclusive words, the Researcher may advice that the 

natural disasters can be reduced by setting up advanced warning systems, which 

forecast the impending natural disasters timely. In addition to this, natural and man- 

made disasters can also be prevented or reduced through public involvement in 

disaster management policies, books, video, conducting workshop and training 

programme, community participation, capacity building, mock drills etc. 

 

H. A Sum-Up 

 

1 In countries of every region of the world, internally displaced persons are 

victims of violations of human rights. These span the whole range of civil, 

political, economic, social and cultural rights. At the same time, the 

internally displaced are also a group particularly vulnerable to violations of 

their rights, both during and after displacement. They face discrimination on 

account of their status as displaced persons, as well as exposure to 
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discrimination on racial, ethnic and gender grounds. For internally displaced 

persons, this kind of “double discrimination” can prove devastating. 

2 The two primary components of the definition of an IDP are coerced 

movement and remaining within national borders. The first establishes 

the importance of distinguishing between persons who must involuntarily 

leave from those who choose to migrate, for instance, to seek better 

employment opportunities elsewhere. The second component excludes 

persons who cross borders because other legal regimes pertinent to migrants, 

asylum seekers and refugees already cover their situation. 

3 Development has found favour with a planner which makes displacement of 

large number of people which is an avoidable event. The oustees who bear 

the pain never share the gains of development. Thus displacement caused by 

large development projects resulted in Transfer of land of the weaker section 

of society to more privileged ones. The large projects particularly mega 

dams, hydel power, urbanisation and industrialisation creates problem to 

mainly tribals and other weaker section of the society not only these their 

legal rights according to Part III of Constitution embedded also being 

violated.  

4 International and National Human Right Commission has adopted Universal 

Declaration of Human Right for adequate resettlement and land right which 

means adequate privacy, adequate space, physical accessibility, security, 

basic infrastructure, Sanitation, suitable environment, health and related 

factors. These are the basic tights which should be at an affordable cost.  

5 Forced evictions without adequate resettlement violate the affected people’s 

fundamental right to life and livelihood as enshrined in Article 21 of the 

Indian Constitution. Reaffirming the principles of indivisibility of all human 

rights, the fundamental right to life encompasses the right to live with human 

dignity. Article 14 of the Constitution of India guarantees equal Protection 

under law.  

6 The Supreme Court framed broader question decided by judges that law 

placed under constitutions decided 9th Schedule, providing immunity of 

scrutiny of court if they violate fundamental rights. The Constitution of India 
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has been amended 13 times so far for incorporating 2007 land legislation in 

9th Schedule. Land under Indian constitution is a state subject; every State 

has its own land laws.  

7 The Rehabilitation Policy of DPs/PAP it may be said that, the NPRR 2003 

did not met any such demands of the displaced people. But after the 

announcement of the draft policy NPRR of 2004 by the Government of India 

it is found a reality and regressive in comparison to previous draft and also 

with some of the existing state or project R & R policies. This policy, as we 

shall see later, is far from that and has a strong cash-based component, 

provides space only for consultation with PAFs and has no provisions for 

addressing second generation problems and making the livelihood 

sustainable. At best the policy has provision for ‘resettlement’ or ‘relocation’ 

but attempts no ‘rehabilitation’ even though it admits that displacement has 

other traumatic psychological and socio-cultural consequences.  

8 The NPRR extends its mandate to include landless agricultural workers, 

forest dwellers, tenants and artisans in its definition of PAFs, but on the 

whole remains gender blind. Contrary to the centrality of the idea that, 

‘avoidance of involuntary resettlement where feasible or minimising it by 

exploring all alternatives’ should be an integral part of any R & R policy, the 

policy accepts displacement and then appoints the Administrator for 

Resettlement & Rehabilitation who will work to minimise displacement of 

persons and identify non-displacing or least displacing alternatives in 

consultation with the requiring body.  

9 The overall policy is poor in details and specificity of provisions of R & R 

and rich only in ambiguities and probableness, leaving much to the 

interpretation of officials concerned. It has a very restricted mandate and 

covers only development induced displacement in rural areas and has no 

provisions for disaster induced or conflict induced displacement. but very 

unfortunate that, it fails to introduce provisions which would allow 

participation of DPs, IDPs and civil society in the process of planning of the 

project, seeking non-displacing alternatives, or in sharing intended benefits 

accruing out of the project. 
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10 The core of the right to property is a right to the thing itself not a right to the 

value of it. Therefore, compensation is not a replacement for property, it is 

only indemnification for the losses of the private owner. So, the right to 

property cannot be regarded as merely a right to compensation and it cannot 

be said that a state has a power to take private property as long as it 

compensates the owner. Therefore in order to take private property by paying 

compensation there should be strong public necessity. Displacement is 

increasingly being understood a multi-dimensional phenomenon affecting 

people’s lives in their entirety, encompassing not only the economic but also 

the social and cultural spheres, all of which feedback into each other. Once 

people are shifted they lose bargaining power sense of mutual obligation 

disappears amongst them. In the wider interest of the nation; the state has 

exercised its prerogative of eminent domain. In the greater goal of greater 

number of pole sorrows and problems of the project affected minority are 

lost sight of or else they are treated on par with the constitutionally 

guaranteed ‘marginal’ or the ‘disadvantaged’. In other words, they must be 

treated specifically and uniquely. Further in many major projects government 

have typically followed an incremental approach to the resettlement of the 

displaced people. In that people were shifted and resettled according to 

construction and submergence schedule. 

11 The Bill to amend the land acquisition Act is specifically mandatory for 

Resettlement & Rehabilitation of the displaced to be internalized and 

integrated with the acquisitioned process. Further, the proposed legislative 

amendments to the Acquisition law and the brand new draft of law on R&R 

are yet to be passed by the Congress Government i.e., called as Acquisition, 

Rehabilitation and Resettlement Act 2012. Since then the state first exercised 

its prerogative to acquire land for public and private developmental and 

industrial projects the issue of the resettlement and rehabilitation of people 

and communities displaced by the projects has been a subject of great 

controversy. The issue of just compensation for people whose lives are 

disrupted and lands are acquired by the state gets aired with each large 

industrial or infrastructure project.  
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12 The repealed Land Acquisition Act, 1894 provides for payment of cash 

compensation and to those who have a direct interest in the title to such land. 

Thus, under the Act, the legal obligations of the project authorities do not go 

beyond monetary compensation to a narrowly defined category of project 

affected persons. The Act by restricting monetary compensation for land 

ownership forecloses taking account of the multiple dimensions of loss and 

dispossession that occur as a result of displacement, some of which are very 

difficult if not impossible to quantity in monetary terms. The researcher had 

made some provisions of the land acquisition Act 1894 and found that the 

Act is grossly be inadequate of its scope which does not go beyond cash 

compensation to person who hold legal land titles, thereby excluding several 

other categories of losses and making ineligible for compensation vast 

number who are genuinely project affected but without any formal land 

titles. Cash compensation appears to be clearly defective as a basis of 

resettlement policy. There is no obvious way of putting a ‘price’ on many of 

the losses experienced by displaced persons and experience also suggests 

that large cash payments tend to be poorly used by their beneficiaries. Till 

then no specific law to address resettlement and rehabilitation exists. A draft 

rehabilitation and resettlement bill largely the consequences of the land 

related agitations of the last decade was introduce in parliament in 2007 and 

in 2011. Its passage through parliament, like the Land Acquisition 

Amendment Bill, has been delayed because of political considerations. 

Rehabilitation & Resettlement policies will be first step in the right direction. 

Its critics see the policy as a whitewash; it does not give the state a mandate 

to act, but only suggests that it should do so. Its proponents see a policy, 

however, flawed, as better than no law at all. 

13 Lastly the researcher may give concluding remark regarding the disaster 

management programme which Follows to the realities of the shame of 

having different type of world’s worst disasters, India has become a glowing 

example for other countries to follow in not only responding within the 

country during regional catastrophic disasters, but also to respond 

simultaneously in the neighboring countries. 
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14 India has also shown the path to the world for starting disaster management 

education from middle and high school. This generation of middle and high 

school students will make probably near revolution in community based 

disaster management, which is the only proven method of disaster 

management; and it is hoped that India would be world leader in disaster 

management. Probably casting legal duty on citizens for providing help 

during disasters would also make India leading the way. 159 

15 There is paradigm shift in India from reactive approach of responding and 

calamity relief after the disaster to proactive approach of disaster prevention, 

preparedness, and mitigation. The enactment of Disaster Management Act, 

2005, establishment of National Disaster Management Authority with the 

Prime Minister as its Chairperson, and disaster management training by the 

National Institute of Disaster Management along with the Disaster 

Management Cells of the state Administrative Training Institutes will help in 

India becoming disaster resilient.160 

16 There are no long-term, inclusive and coherent institutional arrangements to 

address disaster issues with a longterm vision. Disasters are viewed in 

isolation from the processes of mainstream development and poverty 

alleviation planning. For example, disaster management, development 

planning and environmental management institutions operate in isolation and 

integrated planning between these sectors is almost lacking. 

17 Absence of a central authority for integrated disaster management and lack 

of coordination within and between disaster related organizations is 

responsible for effective and efficient disaster management. State-level 

disaster preparedness and mitigation measures are heavily tilted towards 

structural aspects and undermine nonstructural elements such as the 

knowledge and capacities of local people, and the related livelihood 

protection issues. 

                                                
159 Kailash Gupta, “Disaster Management and India: Responding Internally and Simultaneously in 

Neighboring Countries”,website-
http://www.pddms.in/downloads/FEMA%20%20Disaster%20Management%20and%20India.pdf. 
160 Ibid. 
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18 The Researcher may conclude by recommending that, with a greater capacity 

of the individual/community and environment to face the disasters, the 

impact of a hazard would be reduced. 

 

…………………………..****************************……………………… 



 

 

 

CHAPTER- 5 

 

 

ROLE OF EXECUTIVES AND 

JUDICIARY IN PROTECTION OF 

THE ECONOMIC AND SOCIAL 

RIGHTS OF INTERNALLY 

DISPLACED WOMEN AND 

CHILDREN 
 
 

 

 

 

 

 

 

 

 

 

 

 



 

Role of Executives and Judiciary in Protection of the Economic and Social Rights of 

376 

 

 
CHAPTER 5 

 

Role of Executives and Judiciary in 

Protection of the Economic and Social 

Rights of Internally Displaced Women and 

Children 

 

 
A. An Overview 

 

In the previous chapter and effort has been made to point out the conceptual 

and legal position of the human rights of internally displaced women and children in 

India. The previous chapter those laws and policies were discussed which though 

not specifically applicable to the IDPs can however be made applicable to the IDPs 

because of the dynamic response of the judiciary in ameliorating the conditions of 

the vulnerable section of the society. In this chapter, therefore, I shall try to 

elaborate the role of the State’s legislative and executive organs in developing and 

implementing economic and social rights of internally displaced women and 

children in Indian context. The entire discussion on these issues may take place in 

two phases. In the first phase I shall try to discuss the role of State’s legislative and 

executive organs in developing economic and social rights of internally displaced 

women and children and will also try to dedicate to the implementation scenario of 

these economic and social rights. Second phase an attempt would be made to study 

the role of higher judiciary and National Human Rights Commission (NHRC) in 

developing and protecting human rights of the internally displaced women and 

children in India. A special reference may also be made in this chapter to discuss the 

particular initiative of the Supreme Court, High Courts and the NHRC in protection 

of the human rights of the internally displaced women and children accused and 

convicts. 
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In the present Chapter an attempt would be made to study the role of 

Executive and the Judiciary in the protection of the rights of Internally Displaced 

Women and Children. The Internally Displaced Women and Children are directly 

under the protection of the state government and hence the state government needs 

to protect their right. If the state government fails to protect their right after they get 

displaced then they would be forced to live in abject poverty. The State Government 

has the authority to formulate its policies and whenever it does so it should direct it 

towards protecting the rights of Internally Displaced Women and Children, that is to 

say it needs a wholesome approach and not a halfhearted approach because India has 

a large number of displaced populations but there is no law to look after them. The 

State Government has also failed to provide them appropriate rehabilitation to have 

in cases of ethnic conflict, communal strife or for that matter development. The 

executive needs to give a serious thought to all these consideration as India is 

marked as Welfare State in which the welfare of individual needs to be looked after.  

 

It is well known to all that the doctrine of separation of powers are applied in 

Indian legal system where in, the implementation of laws are in the hand of the 

executives they can make rules, regulations and bye laws as delegated legislation for 

the effective implementation of the Parent Statutes passed by the state and the 

central legislative it is therefore need to discuss on the role of executives in 

implementation of human rights, which are recognized either as fundamental rights 

or constitutional rights or other legal rights, applicable to the internally displaced 

women and children present in India. 

 

Judiciary has played a dynamic role in the protection of the rights of 

vulnerable group. The Judiciary has come in the forefront to protect the right of the 

displaced family. Justice is an attribute of human conduct. As said in the previous 

chapter, “law” as a social engineering is to remedy existing imbalances, as a vehicle 

to establish an egalitarian social order in a socialist, secular Indian Republic. 

 

The term “displacement” has no doubt reached the Courts. The petitioners 

are those who have been affected by scourge of war, ethnic violence, natural 
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calamities, development projects, such as; dams, reservoirs, industry, urbanization, 

wildlife parks and sanctuaries and mining. It is pertinent to mention here that 

wherever there is an excess of exercise of power by the executive, the judiciary steps 

in, to balance the power. The judiciary has enabled the filing of Public Interest 

Litigation (PIL) for the easy access to courts and also to acknowledge the existence 

of a group interest. 

 

The reasoning of the court is very fortunately influenced by the statutory 

laws. The displaced women and children, whose rights have been represented but 

marginally in the law, have had to resort to the assurances of policy; and policy has 

no more than persuasive effect. And further, courts are reluctant to adjudicate on the 

exigencies of policy implementation.1 

 

As has been pointed out in the earlier chapter, India has a great tradition of 

human rights values since ancient historical period. In the post independent period 

also India was ahead in the matter of human rights, as inscribed in the constitution, 

with a court system as a vigilant sentinel and implementational instrument. Mahatma 

Gandhi, who led the struggle for independence battled, not merely for political 

liberation but for the composite freedoms found in the Universal Declaration for 

Human Rights, with his heart on the oppressive human condition.2 Rabindranath 

Tagore, a cosmic visionary, was a leader in the valiant movement and regarded the 

‘innate worth of the individual’ as of the essence, beyond acquiring the ‘means of 

attaining mere material satisfaction’.3 On the whole, the national struggle was 

resistance to fascist trends and colonial exploitation as necessary, since liberty has ‘a 

true foundation only in the moral worth of the individuals who compose the state’.4 

Revolutionaries, martyrs, crimson ideologues, countless women ready to ‘do or die’ 

and great souls, each the pride of the nation, held aloft the banner of human 

liberation and marched to win Swaraj, impregnated with wide spectrum values 

                                                
1 Usha Ramanathan, “Displacement and the Law”, Economic and Political Weekly, Vol. 31 No. 24, 
June 1996, Pg. 1490. 
2 V.R.Krishna Iyer, “The Dialectics and Dynamics of Human Rights in India- Yesterday and 

Tomorrow”, 1st edn. (Eastern Law House, Culcutta, 1999) Pg. 201. 
3 Ibid. 
4 Ibid. 
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covering political, social and economic content and belonging as a birth right of 

every one.5 Thus when India became free, its democracy encompassed human rights 

in their comprehensive coverage.6 Jawaharlal Nehru, as the First Prime Minister and 

national articulated this vision in immortal diction: 

 

‘A moment comes, which comes but rarely in history, when we step 

out from the old to the new, when an age ends, and when the soul of a 

nation, long suppressed, finds utterance. It its fitting that at this 

solemn moment we take the pledge of dedication to the service of 

India and her people and to the still larger cause of humanity.’ 

     * * * 

‘And so we have to labour and to work hard to give reality to our 

dreams. Those dreams are for India, but they are also for the world, 

for all the nations and peoples are too closely knit together today for 

any one, of them to imagine that it can live apart. Peace has been 

said to be indivisible; so its freedom, so is prosperity now, and so 

also is disaster in this one world that can no longer be split into 

isolated fragments.’
7
 

 

Later was enacted a long constitution enriched by Fundamental Rights and 

incorporating social, cultural and economic rights (the latter although not judicially 

enforceable). 

 

B. Existence Of Higher Law In Indian Constitution 

 

In 1979, India adopted the International Covenant on Civil and Political 

Rights (1966). India must, therefore, strive for the promotion and observance of the 

rights recognized in this covenant. 

 

                                                
5 Ibid. 
6 Ibid. 
7 Speech at the Constituent Assembly, on 14-15th August, 1947. 
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The Indian Constitution was drafted even before the Universal Declaration, 

but it was adopted at a time when the deliberations for the Universal Declaration 

were in the air, so that the framers of the Indian Constitution were influenced by the 

concept of human rights, and already guaranteed most of the human rights which 

later came to be embodied in the International covenant in 1966.8 

 

Even prior to the framing of the constitution for free India, Mahatma Gandhi 

had announced before the Second Round Table Conference that his aim was to 

establish a political society in India in which there would be no distinction between 

high class and low class people, that women should enjoy the same rights as men; 

and dignity and justice, social, economic and political, would be ensured to the 

teeming millions of India. This was one of the objects which inspired Jawaharlal 

Nehru in drafting the historic objectives Resolution in the Constituent Assembly, 

and which was adopted on January 22, 1947. Clause (5) of this Resolution stated: 

 

‘this Constituent Assembly declares its firm and solemn resolve to 

proclaim India as an Independent Sovereign Republic and to draw up 

for her future governance a Constitution: 

(5) WHEREIN shall be guaranteed and secured to all the people of 

India Justice, Social, economic and political; equality of status, of 

opportunity, and before the law; freedom of thought, expression, 

belief, faith, worship, vocation, association and action, subject to law 

and public morality…..’ 

 

This ideal of the objectives Resolution was reflected in the Preamble of the 

constitution with the specific mention of ‘dignity of the individual’. This conceptual 

and philosophical basis of Preamble may be taken into consideration as the basis and 

reflection of human rights protection regime for the displaced women and children 

under the Indian Constitution. 

 

                                                
8 D.D.Basu, “Human Rights in Constitutional Law”, 1st edn. (Prentice Hall of India, New Delhi, 
1994), Pg. 13. 
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Furthermore, in the substantive provisions of the constitution, the human 

rights were divided into two parts in much the same way as the International 

Covenant on Civil and Political Rights, and on Economic, Social and Cultural 

Rights did later (1966). As pointed out earlier, in the Indian Constitution, the 

justifiable human rights, broadly speaking, were included in Part III, while the non-

justifiable social and economic rights set forth in Part IV on the Directive Principles 

of State Policy. 

 

In this part of the chapter, I shall try to show how many and how far these 

human rights are protected in India, particularly for the displaced women and 

children who are present in India, by the Constitution or by the ordinary law, and, 

the short comings, if any. We shall see that the Indian Constitutional guarantee in 

some matters goes beyond than in more advanced countries. 

 

C. Fundamental Rights Available To The Internally Displaced 

Women And Children Under Indian Constitution 

 

Up to 80 % of the displaced populations in the world are women and 

children. These women are extremely vulnerable and exposed to abuses and dangers 

already mentioned. India is one of the few developing countries that have tried to 

count its homeless, finding more than 2.3 million. The right to freedom of 

movement and related rights of those who have already been displaced are clearly 

set forth in the Guiding Principles on Internal Displacement (the Guiding 

Principles). Principle 14(1) expressly affirms the rights of internally displaced 

persons to move freely throughout the territory of a state during their displacement. 

This right is essential to the personal security and well-being of persons seeking to 

flee the real or potential effects of armed conflict, situations of generalized violence, 

human rights abuse, and disasters. It also ensures the right of IDPs to voluntarily 

choose a place of residence, one ostensibly conducive to securing personal safety as 

well as access to sustainable livelihoods. 
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Principle 14(2) makes clear that IDPs may exercise this freedom by finding 

safety and security in camps and other settlements. Not only does it indicate that 

IDPs have the right to enter and move freely about within camps and settlements, it 

also affirms their right to leave these sites on their own volition. In other words, 

IDPs should not be confined or interned in camps against their will. Although this 

Principle does not oblige national authorities to take any affirmative measures to 

provide protection to displaced persons, it does imply an obligation not to interfere 

with persons seeking to exercise their freedom of movement in contexts of 

displacement.  

 

The movement-related rights identified in Principle 14 and the ability of 

IDPs to seek safety from the causes of their displacement is given further effect in 

Principle 15. According to this provision, if the safety of an IDP is threatened in 

one part of the country, he or she may exercise his or her freedom of movement in 

order to find safety elsewhere. This includes moving freely to another part of the 

country (para. [a]) as well as the right to leave the country in accordance with 

international human rights law (para. [b]). Paragraph (c) also draws upon 

international law by affirming the right of IDPs to seek asylum in another country 

on the basis of having a well founded fear of persecution.  

 

Particular attention should be given to Principle 15(c), which reflects the 

international refugee law principle of non-refoulement (the prohibition against 

forcible return), and applies it by analogy to situations of internal displacement. By 

vesting IDPs with the right to protection against forcible return or resettlement to 

danger zones within their own country, this Principle suggests that states are obliged 

to ensure that internally displaced persons are not compelled to return or resettle to 

locations where their safety and security are at risk. Finally, Principle 28 on 

voluntary return and resettlement recognizes the duty of national authorities to 

create conditions suitable for durable solutions as well as the means for internally 

displaced persons to return in safety and with dignity to their former places of 

residence or to resettle in another part of the country. This Principle’s significance is 
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also noteworthy for affirming the right of IDPs to choose between durable solutions 

available to them, i.e., return, local integration, or resettlement. 

 

a. A Comparison Of Universal Declaration Of Human Rights (1948) And 

Fundamental Rights Enunciated In Part III Of The Indian Constitution 

 

Generally speaking, many rights enshrined in the UDHR have been reflected 

specifically in the Indian Constitution as “Fundamental Rights”. They may be 

referred to ‘specified’ fundamental rights because they are mentioned in the 

constitution by name. The following table (Table 1.1) shows the different Articles of 

the UDHR wherein identical rights are enumerated. 

 

The Table 1.1 shows that the ‘right to equality before law’, ‘right to 

prohibition of discrimination on grounds only of religion, race, caste, sex, place of 

birth or any of them’, ‘right to liberty of movement’, ‘freedom to choose residence’, 

‘right to peaceful assembly’, and ‘freedom of association with others’ are provided 

in UDHR and also guaranteed to the people (although only to the internally 

displaced women and children)  

 

TABLE 5.1 

A Comparative Study of UDHR and the Indian Constitution 

UDHR INDIAN CONSTITUTION 
Article 7                                                                                   Article 14 
Article 2 Para (1)   
  

Article 15 (1) 

Art.19:Everyone has a right to freedom of 
opinion and 
expression: 
Art.20(1) Everyone has the right to freedom 
of peaceful assembly 
Art.12 (1) Everyone has the right to freedom 
of movement and residence within the 
borders of each state. 
 

Art. 19 (1): All citizens shall have the 
a. Right to freedom of speech and 
expression 
b. Right to assemble peaceably without 
arms 
d. Right to move freely throughout the 
territory of India. 
e. Right to reside and settle in any part of 
the territory of India. 
 

Art.3: Everyone has the right to life, liberty 
and security of person. 
Art.9: No one shall be subjected to arbitrary 
arrest, detention or exile. 

Art.21: No person shall be deprived of his 
life or personal liberty except according to 
procedure established by law. 
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Art.4: No one shall be held in slavery or 
servitude; slavery and the slave trade shall be 
prohibited in all forms. 

Art. 23 (1) Traffic in human beings and 
other similar forms of forced labour are 
prohibited and any contravention of this 
provision shall be an offence punishable in 
accordance with law. 

Art. 8: Everyone has the right to an effective 
remedy by the tribunals for acts violating the 
fundamental rights granted to him by the 
constitution or by law. 

Art. 32 (1) The right to move the supreme 
court by appropriate proceedings for the 
enforcement of rights conferred by this part 
is guaranteed. 

     
 

in different clauses of Article 14, 15(1), 19(1) of the Constitution. Further it may be 

said that, prohibition of forced or compulsory labour provided in the Constitution is 

laid down under Article 23 of the constitution. Similarly right to equality and right 

to life and personal liberty are guaranteed to all the individuals under Article 14 and 

21 respectively in our Constitution. 

 

In the Indian constitution, the justiciable human rights, broadly speaking, 

were included in part III, while the non-justiciable social and economic rights were 

set forth in part IV on the Directive Principle of state policy.9 The Directive 

Principles of State Policy are mentioned in part IV of the constitution covering 

articles from 36 to 51. The Directive Principles of State Policy are not enforceable. 

Art.37 enjoins the state to apply the Directive principles in making laws. They are 

enumerated in the constitution in order to certain directive to the central and state 

Governments so that, by implementing those principles and an egalitarian society 

can be evolved where political, social and economic equality shall prevail.10 

 

The main emphasis of these directive principles is to ensure the goal of a 

welfare state for Indian polity where the state has a positive duty to ensure to its 

citizens social and economic justice and dignity of the individual. What is 

significant here is that the socialist approach has been incorporated in Art.39-A 

which enjoins on the state to provide free legal aid to the poor and to take other 

suitable steps to ensure equal justice to all.11 

                                                
9 George Pathanmackel, “The Constitution of India-A Philosophical Review”, Media House, Delhi, 
2003, Pg.177. 
10 Granville Austin, ‘Working a Democratic Constitution, The Indian Experience’, Oxford University 
Press, New Delhi, 2000, Pg.123. 
11 Mahendra P. Singh, “Constitution of India”, Lucknow: Eastern Book Company, 2004, Pg.303. 
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Directions to the legislature and the Executive regarding the manner in 

which the states should exercise their legislative and executive power: and, certain 

rights of the citizens, which are not justiciable, like fundamental rights, but which 

the state shall aim at securing by regulation of its legislative and administrative 

policy.12 

 

It will be seen that the human rights contemplated to be assured to the 

citizens of this country include the right to free and compulsory primary education; 

right to adequate means of livelihood; right of both sexes to equal pay for equal 

work; right against economic exploitation; right of children and the young to be 

protected against exploitation and to opportunities for healthy development; right to 

humane conditions of work and maternity relief; consonant with freedom and 

dignity etc.13 Universal Declaration of Human Rights speaks similar rights. 

Directive principles of state policy enumerated in the constitution will help to 

promote the establishment of a welfare state based on democratic and socialist lines. 

 

b. Indian Constitution and the International Covenants on Human Rights 

 

On 27th day of March 1979, India acceded to the International Covenant on 

civil and political rights (ICCPR) and the International covenant on Economic, 

social and cultural rights (ICESCR). 

 

Therefore India is under an obligation “to respect and to ensure to all 

individuals within its territory and subject to its jurisdiction the rights recognized in 

the present covenant, without distinction of any kind, such as race, colour, sex, 

religion, language, political or other opinion, national or social origin, property, birth 

or other status”14 and “to take steps individually and through international assistance 

and co-operation, especially economic and technical, to the maximum of its 

available resources, with a view to achieving progressively the full realization of the 

                                                
12 Jayant Chaudhary, “Text book of Human Rights”, Dominant Publishers and Distributors, New 
Delhi,2000, Pg.30. 
13 P.M. Bakshi, “The Constitution of India”, Universal Law Publishing Co. Pvt. Ltd, Delhi, 1991, 
Pg.232. 
14 Article 2: ICCPR, 1966. 
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rights recognized in the present covenant by all appropriate means, including 

particularly the adoption of legislative measures”.15 

 

Many of the civil and political rights contained in the International Covenant 

on civil and political Rights (ICCPR), 1966 are also enumerated in part III of our 

constitution as Fundamental Rights. These may be called Enumerated or Specified 

Fundamental Rights. Such rights are enumerated under Table 1.2: 

 

Table 5.2 

A Comparative Study of ICCPR and the Indian Constitution 

 

SUBJECT ICCPR INDIAN 

CONSTITUTION 

All human beings have the 
inherent right to life and this 
right shall be protected by 
law. 

Article 6 Article 21 

No one shall be held in 
slavery and the slave trade 
in all forms shall be 
prohibited. 

Article 8 Article 23 

Everyone has the right to 
liberty and security. 

Article 9 Article 22 

Right to equality before the 
courts and the right to 
provide legal assistance. 

Article 14(1) Article 14 

Right to freedom of 
peaceful assembly 

Article 21 Article 19(1)(b) 

Right to equal protection of 
law. 

Article 26 Article 14&15 

 

Thus even before ICCPR was adopted in 1966, these human rights, were 

available to individuals in India as fundamental rights enshrined in part III of the 

Constitution. 

 

While civil and political rights are contained in the International covenant on 

civil and political Rights (ICCPR), the economic, social and cultural rights are 

                                                
15 Article 2: ICESCR, 1966. 
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contained in a separate covenant called the International Covenant on Economic, 

Social and Cultural Rights (ICESCR).Most of the economic, social and cultural 

rights have been included in part IV of the Indian Constitution entitled “Directive 

Principles of State Policy”.16 The economic, social and cultural rights already found 

mentioned in part IV of our constitution is incorporated in ICESCR. They are 

enumerated under Table 1.3. 

 

Table 5.3 

A Comparative Study of ICESCR and the Indian Constitution 

 

SUBJECT  ICESCR INDIAN 

CONSTITUTION 

Right to adequate standard 
of living for himself and his 
family. Food, clothing, 
housing and other living 
conditions are recognized as 
the fundamental rights of 
everyone. 

Article: 11 Article: 47 

Right to education. All 
kinds of education should 
aim at strengthening the 
respect for human rights and 
fundamental freedoms. As 
such primary education is 
freely available to all. 

Article: 13 Article: 45 

 

Though it is recognized both categories of rights are inter related to each 

other yet there is a vast difference between them, while civil and political rights by 

their very nature can be directly enforced, economic, social and cultural rights can 

be achieved only progressively. 

 

Having considered the basic structure of executive organization, an attempt 

is made to study the role of the executive in protecting the civil rights of the IDPs.  

 

                                                
16 J. C. Johari, “Indian Polity: A Concise Study Of The Indian Constitution, Government And 

Politics”, (New Delhi: Lotus Press, 2004), Pg.17. 
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D. Role Of Executive In The Protection Of Internally Displaced 

Women And Children 

 

The basic framework of our Constitution is to eliminate inequality in income 

and status and standards of life. The preamble directs the Centre’s of power. 

Legislature, executive, and Judiciary- to strive to a vibrant, throbbing socialist 

welfare society under Rule of Law though it is along march but during the journey 

to the fulfillment of goal every State action including interpretation whenever taken, 

must be directed and must be so interpreted to take the society towards establishing 

egalitarian socialist State, the goal. 

 

Further to be mentioned that in this chapter attempt would be made to study 

the role of higher judiciary and National Human Rights Commission (NHRC) in 

developing and protecting human rights of the internally displaced women and 

children in India. An international human rights instrument has widely recognized 

the importance of access to justice and independent justice for the protection and 

development of the human rights jurisprudence. Justice Krishna Iyer had observed 

and recommended some wordings in this regard. He said--- 

 

“Rights however solemnly proclaimed and entrenched in great 

instruments, are but printed futility unless a puissant judiciary armed 

with legal authority and remedial jurisprudence of human rights into 

the public law of enforceable justice.”
17

 

 

Under Part IV of the Indian Constitution titled ‘the States’, Article 15218 

defines ‘States’. For the interpretation of the constitution, by operation of Article 

367, unless the context otherwise requires or modifies, the General Clauses Act shall 

apply. Section 3(23)19 of the General Clauses Act thereof defines ‘Government’ to 

                                                
17 V.R.Krishna Iyer, “Human Rights and Inhuman Wrongs”, B.R.Publishing Corporation (1990), Pg. 
57. 
18 Article 152 of the Constitution reads as under, “In this Part, unless the context otherwise requires, 
the expression, “State” means a State specifies in Part A of the First Schedule”. 
19 Section 3(23) of the General Clauses Act 1897 reads as under, "Government" or "the Government" 
shall include both the Central Government and any State Government. 
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include both Central Government and State Government. Section 3(8) (b)20 of the 

General Clauses Act 1897 defines ‘Central Government’ and Section 3 (60)21 of the 

General Clauses Act, 1897 defines “State Government’, which reads, “State 

Government, as regard anything done or to be done, shall mean the Governor.” The 

Governor of each State is its executive head and the Executive power of the State 

shall be exercised by the Governor either directly or through officers subordinate to 

him in accordance with the Constitution as envisaged under Article 154. 

 

The executive power of the State is co-extensive with that of the legislative 

power of the state. The Chief Minister of the state is appointed by the Governor and 

on the advice of the Chief Minister he appoint Council of Ministers, who is 

responsible to aid and advice the Governor in the exercise of his function except, in 

so far as he is, by or under the Constitution, required to exercise his functions or any 

of them, in his discretion. Both the Council of Ministers and the Chief Ministers 

shall be collectively and individually responsible to the legislature and people in the 

matter of the governance of the state. All executive actions of the Government of the 

State be expressed to be taken in the name of the Governor. 

                                                
20 Section 3(8)(b) of the General Clauses Act 1897 reads as, in relation to anything done or to be done 
after the commencement of the Constitution, mean the  
President, and shall include-  
In relation to functions entrusted under clause (1) of article 258 of  the Constitution, to the 
Government of a State, the State Government acting within the scope of  the authority given to it 
under that clause,  
in relation to the administration of a Part C State  (before the commencement of the Constitution 
(Seventh Amendment) Act, 1956, the Chief  Commissioner or the Lieutenant - Governor or the 
Government of a neighboring State or other  authority acting within the scope of the authority given 
to him r it under article 239 or article 243 of the Constitution, as the case may be, and  
in relation to the administration of a Union territory, the administrator thereof acting within the scope 
of the authority given to him under article 239 of the Constitution.  
21 Section 3(60) of the General Clauses Act 1897 reads as- 
As respects anything done before the commencement of the Constitution, shall mean, in Part A State, 
the Provincial Government of the corresponding Province, in Part B State, the authority or person 
authorised at the relevant date to exercise executive government in the corresponding Acceding State, 
and in a Part C State, the Central Government.  
As respects anything done (after the commencement of the Constitution and before the 
commencement of the Constitution (Seventh Amendment) Act, 1956, shall mean, in a Part A state, 
the Governor, in a Part B State, the Rajpramukh, and in a Part C State, the Central Government. 
 As respects anything done or to be done after the commencement of the Constitution (Seventh 
Amendment) Act, 195, shall mean, in a State, the Governor, and in a Union territory, the Central 
Government.  
And shall, in relation to functions entrusted under article 258A of the Constitution to the Government 
of India, include the Central Government acting within the scope of the authority given to it under 
that article. 
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In Shamsher Singh v. State of Punjab,
22 a bench of Seven Judges of the 

Supreme Court, keeping in mind the structure of our country, has held; 

 

“The Governors are only constitutional or formal heads and they 

exercise their powers and function with the aid and advice of the 

Council of Ministers and not personally save in cases where the 

Governor is required by the Constitution to exercise his functions in 

his discretion. Wherever the Constitution requires the ‘satisfaction’ 

of the Governor, the satisfaction is not the personal satisfaction of the 

Governor but it is the satisfaction of the Council of Ministers. The 

executive is required to act subject to the control of the legislature. 

The real executive power is vested in the Ministers of the cabinet. The 

Council of ministers with the Chief Minister as its head, aid and 

advice the Governor, in the exercise of his executive functions.” 

 

The court had further said in the following case of Sanjeevi Naidu v. 

State of Madras,23 it was held that— 

“The Governor is essentially a constitutional head and the 

Government is run by the Council of ministers. All the matters in 

which the Governor is specifically required to act in his discretion 

have to be decided by Council of ministers.” 

 

The area in which the Governor has to act in his discretion is “ear-marked”. 

In various Articles and if the question arises whether the Governor should exercise 

this discretionary power in that area, then his decision in that respect attains finality 

under Article 163(2). It is not that he can arrogate to himself any executive function 

of the State and then claim his decision to be final. That approach would be contrary 

to the legal position as settled by Supreme Court in Shamsher Singh. Therefore 

Article 163(1) does not enable the Governor to grant sanction for the prosecution in 

                                                
22 AIR 1974 SC 2192. 
23 AIR 1970 SC 1102. 
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his discretion. Further, Article 163(2) does not attach finality to the decision of the 

Governor in such matter. It is outside the preview of Article 163(1) as it is not 

“expressly spelt out” in any provision of the Constitution. It is not also covered by 

any exception situation as indicated in paragraph 153 in the Shamsher Singh 

Judgment. It can therefore be concluded that in absence of any source of power 

emanating from specific provision in the Constitution, or any Constitution 

conventions, it is not possible for the Courts to concede to the Governor the power 

to sanction the prosecution of a Minister. 

 

Under Article 163(1) of the Constitution the Governor has been given 

discretion only in relation to his function under the Constitution, he is required to 

exercise in his discretion. The grant of sanction under 197 of Cr. P.C is statutory 

function of the State Government and cannot be said to be discretionary function of 

the Governor under the constitution. This is not a matter in respect to which the 

Governor is required under the Constitution to act in his discretion and he has to act 

on the advice of the Council of Ministers. 

 

The interpretation of a provision of the Constitution would not differ or 

deflect simply because of the possibility of abuse of power by the Council of 

Ministers in a given case. The Constitution has reposed greater faith in the Council 

of Ministers answerable to the people and it is expected that it would consider even 

the question of grant of sanction for prosecution of its Minister in a detached and 

dispassionate manner upholding the Rule of Law and Cause of Justice. There is a 

presumption that the decisions of the Council of Ministers have been arrived at 

rightly and regularly and not to shield the guilty. Hence, the Governor if at all has 

discretion would be under the Constitution, and not under any statute. 

 

If we analyse we will find in a democratic set up Rule of Law is in the center 

of governance. The administration is run by a constitutional mechanism. 

Bureaucracy forms another essential arm of governance-an arm of the political 

executive. Bureaucracy assumes an integral part of the administrative mechanism. 

The bureaucrats are considered to shape social, economic and administrative 
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policies, which are to further the goal set down in the Constitution to establish the 

egalitarian social order in which socio- economic justice can be rendered to the poor 

and weaker sections of the society. It is also no doubt true that the Minister is 

responsible not only for his actions, but also for the job of the bureaucrats who work 

or have worked under him. 

 

a. Role of Executive in Protection of IDPs Displaced due to Ethnic Conflict, 

Communal Violence etc. 

 

India has large number of IDPs who are unassisted and in need of protection. 

Several states in our country are directly under the target of militant groups. No 

matter what may be the cause of their displacement, its consequence is one and 

same. It causes a large number of families and persons to be displaced. And having 

discussed the definition of IDPs they are totally at the mercy of the state authorities 

and controlling agencies. 

 

India is an open heart to give the every one the security of home. A large 

number of IDPs who are forced to move from their own land due to communal 

violence, ethnic cleansing, secessionist movement, etc are being the one of the 

person who can be secured by the resident of this country.  

 

From the late 1980s, ethnic conflict and counter-insurgency operations to 

oppose movements for greater autonomy or secession generated hundreds of 

thousands of IDPs in India. The affected areas have primarily been in the country's 

northeastern areas of Assam, Tripura, Manipur, Chhattisgarh, Andhra Pradesh, 

Orissa, Gujarat and Uttar Pradesh.  

 

The most common figure for the total number of IDPs in India is 28.8 

million out of which 526,000 people displaced by communal violence and armed 

conflict. This figure comprises of 2013:24 

 

                                                
24 India: Internal displacement in brief, December 2013, website- http://www.internal-
displacement.org/south-and-south-east-asia/india/summary/, visited on 31.11.14. 
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At least 2,50,000 IDPs displaced from Jammu and Kashmir and they have 

been living protracted displacement since 1990. After the survey by the Indian 

Ministry of Home Affairs it was found that  there are 59,442 Kashmiri Pandit 

families who are spread over Jammu (38,119), Delhi (19,338) and other States 

(1,985).  

 

An estimated 77,000 people are also currently displaced in the north-eastern 

state of Assam. This figure includes 3,000 displaced by the arbi-Reng communal 

violence in 2013, in addition to 32,000 IDPs living in protected displacement in 

Western Assam since 2008. In 2012, communal violence in Assam displaced 500,000 

people. 

 

148,000 people are displaced in central India. In May 2013, 10,000 mostly 

tribal but also middle class traders fled Chhattisgarh in the direction of Andhra 

Pradesh. This combined to those displaced from the Naxalite conflict that includes: 

40,000 people in camps in Chhattisgarh and dispersed in Andhra Pradesh; 8,000 

people in West Bengal displaced as of 2007 and more than 100,000 people 

displaced from Chhattisgarh since 2005. 

 

In 2013, the Centre for Social Justice reported that 4,000 people were 

displaced in Gujarat and 10,000 remain in displacement in Orissa. 

 

In Uttar Pradesh, 51,000 people had been displaced in relation to the 

violence that broke out on 7 September 2013.
25

 

 

Kashmir has been at heart of controversy between India and Pakistan. This 

controversy has caused conflict and displacement of population since independence 

in1947 due to shelling and military buildup along the Line of Control (LOC) and in 

the border areas, the displaced populations belong to different communities 

Muslims, Hindus and Sikhs. Beginning as a territorial dispute, small groups 

mobilised in conflict as their interests began to conflict with others’ perceptions of 

                                                
25 Ibid. 
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power in the region. A region with a multitude of cultural, racial and religious 

groups, the diversity of identities is notable across the Indian-administered provinces 

of Jammu and the Kashmir Valley. Armed rebel forces have arisen among Muslim 

groups who seek one of three outcomes: independence, accession to Pakistan, or 

bilaterally recognised autonomy for Kashmir. Consequently, a vast majority of the 

conflict in the region has arisen between Muslim militants and Indian security 

forces.26 

 

Since 1989 the increase in intensity of conflict combined with civil disorder 

in the State of Jammu and Kashmir (J & K) which is part of Indian Territory the 

numbers of displaced have increased. Some displaced have crossed borders to fall 

into the category of refugees, but most have stayed within.  In this movement of 

people the largest stream has been of Hindu Kashmiris who have been forced to 

move out of the Kashmir Valley in India to other parts of the country. This paper 

concentrates on their plight. In this paper I draw from ethnographic field research 

conducted intermittently during the last two years. It has not been confined to any 

one camp or border area, but is a preliminary task of trying to understand the people 

who left Kashmir in the backdrop of increasing civil disorder.  

 

If we verify the conflict disturbances we will find that, the Kargil War 

caused displacement especially in Akhnoor District due to which, the displaced 

population was huddled in school building or government complexes in Akhnoor 

town with no relief in terms of food or health care. Six months later, the camps came 

up at several places on the outskirts of Akhnoor- few people went back to their 

villages in phase, some in 2004 and others in the summer of 2005. But the return 

was not totally voluntary. An element of coercion and the unfulfillment promise of 

demining their agriculture lands and providing compensation for the damaged 

houses by the civil administration has been a major reason for the return. The people 

were finally forced to return after the government forcefully shifted the schools and 

primary health centre and dispensaries from the camps to the villages.27 

                                                
26 Brian Cloughley,‘Violence in Kashmir’, Security Dialogue, Vol. 30 no.2, June 1999, Pg. 225-238. 
27 Mahanirban Culcutta Research Group (MCRG), “Voices of the Internally Displaced in South 

Asia”, December 2006, Pg. 10-11 
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The Centre has announced a package of Rs 78 crores for the border people 

from just these 78 villages, out of which Rs 22 crores is already released. Much of 

the money is likely to be spent on constructing permanent safe shelters for these 

villagers, on the reconstruction of their houses, (an amount which has already been 

disbursed but found inadequate), schools and medical health-care infrastructure. 

Some relief in terms of rations and meager cash doles was received by these people 

till last year. Some months back, the government announced extension of free 

rations for a period of another year, ending September 2005. Most villagers, both 

those living on the camps and in the villages, said that they were not receiving this 

ration or they had received it only for two months.  

 

There has always been an apprehension with regard to the relation between 

India and Pakistan. The attack on Indian Parliament on December 2001 gave 

indication of war between the two nations. Numerous events ultimately led to a 

ceasefire between India and Pakistan in November 2004, which made the displaced 

population feel that their problems would come to an end and they could return 

safely. The displaced population having been displaced for so many years found that 

their life has changed so much that the question of return did not come as an 

immediate decision. The camp life was a compulsion for them but the return too was 

not easy. Amidst this confusion many returned but many continued to live in the 

camps.28 

 

Taking in view of the vulnerable people women and children are the most 

effected by the armed forces. The women who are from camps and settle in the areas 

of Jammu, which are a constituent part of Kashmir and some from further a field in 

Delhi. It includes women from the Nagrota, Muthi and Mishriwala camps in Jammu 

and noncamp women in Delhi. The article is not only about the Kashmiri Pandit 

groups who are Hindus but also other Kashmiri Hindus and Muslim Kashmiris 

forced to leave their homes. The article includes those women from border areas 

                                                
28 Shekwat Mahapatra, “Kargil Displaced of Aknoor in Jammu and Kashmir: Enduring Ordeal and 

Bleak Future”, A report on the Border Displacement and Return in Akhnoor, website-www.internal 
displacement.org/8025708F004BE3B/ , visited on 03.12.14. 
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who have been displaced a number of times over. It is also about those women who 

have tried to return back to their homes but were forced to go back to a life in 

camps. They fled for two reasons, fear or economic uncertainty. As to specific 

reasons for women leaving Kashmir especially Muslim women, fear of sexual 

assault by militants and in some cases security personnel has been a major element. 

 

Displacement due to conflict is universally often preceded and accompanied 

by physical violence. In this dispute over Kashmir, though conflict affects men as 

they join the forces or who are targets of state violence because they are militants or 

are supposed to support these groups, it affects women differently. Recent years of 

global conflict has shown us that the targets of ethnic violence are particularly 

women and they, suffer the worst forms of cruelty and indignity in the form of rape. 

Sexual violence is the result of the civil disorder in the State and has also been used 

as a strategic method aimed at a people who are considered as the ‘enemy’. Sexual 

violence is not only a personal trauma but has a social stigma attached to it.29 

 

During conflict situations such as in Kashmir, displaced women face not 

only a continual threat of rape, but also other forms of gender based violence 

including prostitution, sexual humiliation, trafficking and domestic violence. The 

psychological effects of traumatic experiences such as these in the context of 

gender-relations are still to be explored.30 

 

Health, especially reproductive health care is a major problem among those 

displaced in Jammu, especially for those who cannot access facilities due to their 

limited financial resources. Though Medicare is free in government hospitals 

medicines are rarely available and have to be paid for. The facilities, location and 

environmental conditions at the camps are not favourable to healthy living. 

Sanitation remains a major problem in camps. It has its gendered dimension as it 

makes women vulnerable to physical and sexual harassment both by camp and non-

                                                
29 Asha Hans, “Internally Displaced Women from Kashmir: The Role of UNHCR”, Sarwatch, Vol. 2 
No. 1, July 2000, Pg. 22. 
30 Ibid Pg. 22-23. 
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camp males. There is little freedom for women in contrast to their sisters in Delhi, as 

Jammu is still an extended militancy area.31 

 

The shelling of villages had dire consequences for women. Many of them 

were injured and needed medical attention that was already scarce. In a report 

discussing the fate of one such woman who suffered leg injuries it was stated 

“because of the pressure on beds she was moved from a bed with a fan (vital in the 

searing heat) to one that had no ventilation. Her son complained to the hospital 

authorities but with no success.”32 Thus even in hospitals women are the last to be 

tended to. According to observers, “in the ultimate analysis the women of Kashmir 

have had to bear the end of the violence that has wracked the valley. It is they who 

as widows, half widows, rape victims, victims of religious dictates, and victims of 

displacement have to ensure that the pattern of life continues as normally as possible 

even when the times are abnormal.”33 

 

 Not only are they the first to be displaced but even in displacement they are 

pushed into sub human lives. According to one eyewitness report the people 

relocated from the Indian side of the border were put in relief camps which were 

formerly storage sheds or condemned factories. In one such camp for the internally 

displaced due to war it was reported that 200 people including women and children 

were packed in a 1800 sq ft. area. These camps had no heating facilities in the bitter 

cold winter. Due to unhygienic conditions and poor relief many of the inmates fell 

sick. On their arrival these people were given five kilos of rice per head and four 

litres of cooking oil. They had no money to buy even wood fuel. “Several women, 

old persons and children were suffering from cold dysentery and influenza,” and 

they had almost no health care facilities. These displaced including women and 

children were dumped and forgotten.34  

                                                
31 Ibid Pg. 24. 
32 Paula Banerjee, “Women and Population Flows in India”, Refugee Watch, Vol 38, December 
2011, Pg. 6. 
33 Sumona Das Gupta and Ashima Kaul Bhatia, “Women in Conflict Resolution: The Road Ahead in 

Kashmir,” J&K Article, 31 December 2001, website- http://www.ipcs.org/issues/newarticles/671-
kas-sumona.html, visited on 02.12.14. 
34 Tapan K. Bose, “A Kargil War Refugee Camp: Reporting from Gagangir,” Refugee Watch, No. 7, 
September 1999, Pg. 7-9. 
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The camps had no privacy for women and their lives in these camps were 

extremely harsh. Even an ICRC report discussed the gravity of the situation faced by 

the internally displaced from villages near the LOC. It stated that these people were 

“experiencing great difficulty in providing for themselves and their children, 

especially in the wintry conditions now prevailing in these mountainous areas.”35 

  

The UN guiding principles on internally displaced notwithstanding, the 

displaced women from the LOC face grave risks to their lives. Many of these 

women were maimed when they tried to return to their homes that were heavily 

mined. They are neither consulted nor conferred with before they are displaced. 

They are not allowed to carry personal items such as enough warm clothes with 

them because the trucks that transport them do not have enough room. Even now 

many of these displaced women and children remain uprooted because they can not 

return to their villages. 

 

In displaced camps, the protection of children’s rights is a major issue as 

these camps are vulnerable to internal trafficking. Combating the exploitation and 

abuse of non-Kashmiri (the non-Kashmiri speaking population from the hills of 

districts of Rajouri, Poonch, Udhampur, Reasi, Doda and Kistwar) children is an 

important and crucial priority and action is being taken to address the root causes, to 

provide protection through strengthened policy and law enforcement and to support 

the recovery and reintegration of victims of trafficking. The paper intends to present 

a profile of the phenomena of child trafficking in conflict induced displaced 

situations, provide insight into the underlying factors and causes of child trafficking, 

identify trafficking routes and methods, and those actively involved and whose 

complicity fuels the crime of child trafficking. It also documents the experiences of 

child victims and families whose lives have been irrevocably changed because of 

trafficking. Through a shared understanding of trafficking and its impact on non-

Kashmiri children, and their families in displaced settings, attempts have been made 

to mobilize and address the underlying causes and to prevent further exploitation 

                                                
35 Supra Note 33, Pg.8. 
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and abuse of targeted children. 

 

Kashmir has not only taken a toll on human lives and property but caused 

various forms of psychological disorder and trauma amongst the survivors and also 

the displaced. Several NGOs have opened up special trauma care centres in different 

parts of Kashmir. Kashmiri Displaced Persons form an election forum to contest 

elections in order to save the future of their generations to come and to put their 

voice before the legislative assembly .In April 1995, the organizations like the All 

State Kashmiri Pandits Conference (ASKPC), Kashmiri Pandits Sabah (KPS), All 

India Kashmiri Pandits Sabah (AIKPS), All India Kashmiri Samaj Migrant Action 

Committee (AIKSMAC) jointly formed the Displaced Kashmir’s’ Election Forum 

(DKEF) for contesting the proposed assembly elections and demanded the transfer 

“three to five Assembly constituencies from the Valley to Jammu so that they could 

also contest election and send their representatives to the Assembly”. However, their 

demand was rejected out of hand by the authorities. Consequently, their hope that 

they would be able to place their point of view on the floor of the Assembly dashed 

to the ground.36 

 

As a matter of fact, while organizations like the All State Kashmiri Pandits 

Conference (ASKPC) have been vouching for a dispensation that not only 

“reorganizes the scattered Hindu minority in a manner that will create a security 

zone with concentrated Hindu population in the Valley” but also recognizes its right 

to determine its own political future itself,37 the outfits like  Panun Kashmir, PKM, 

IAKF and daughters of Vitasta have been advocating that “four percent (8,4000) 

sq.kms.” of the land area in Jammu and Kashmir north-east of Vitasta be set apart 

forthwith for the setting up of “homeland” for the Kashmiri Hindus: that the area so 

earmarked be granted the “status of Union Territory”; And that the “proposed Union 

                                                
36 Hari Om, “Beyond the Kashmir Valley”, Har-Anand, Publications Pvt. Ltd. Printed at Print Line, 
New Delhi, p.119. 
37 Future of Kashmiri Hindus, All State Kashmiri Pundit Conference, Jammu, July 15, 1990. 
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Territory must grantee undiluted flow of the Indian Constitution, which stands for 

democracy, pluralism and freedom.”38 

 

The Parliamentary Standing Committee on Home Affairs constituted a sub-

Committee on Civil Defence and Rehabilitation of J&K Displaced People on 13th 

April 2007 for in-depth examination of the subject. The Committee gave its 137th 

Report on ‘Rehabilitation of J&K Migrnats’ in February, 2009 on which Action 

Taken Notes were furnished by the Ministry of Home Affairs on the 

recommendations made in the Report. 

 

The Committee is moved by the pitiable condition off the Migrants, over the 

years the conditions have only worsened as families have grown and there has been 

no addition to their resources. The unhygienic environment in which Migrants live is 

extremely deplorable. The Committee is, therefore, of the strong view that the 

Government should give a serious thought to the problems of Kashmir displaced 

person and improves their living condition. 

 

The thrust of the policy of the Government has been to ensure that 

difficulties and hardships of the Migrants are minimized and the needy families are 

provided an amount, enough for sustenance and support. Accordingly, monthly 

relief is being provided to the needy families in Jammu and Delhi which has been 

enhanced from time to time. The Number of families drawing relief is 20,633.  

 

In view of the fact that the most of the Migrants do not have confidence in 

the conditions prevailing in J&K, which are not conducive enough, for them to 

return to the Valley, the Government, therefore, continues to create better facilities 

for Migrants in camps. To improve their accommodation, construction of 5242 two 

room tenements announced in Hon’ble PM’s Packeged-2004, at Jammu have been 

completed. Out of these, 4624 flats have already been allotted to the Kashmiri 

Migrants. Allotment of remaining flats is in progress. The internally displaced 

                                                
38 Ashwani Kumar, “Return of Kashmiri Pundits with security and dignity”, Koshur Samachar, Jan. 

1997. 
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families are also eligible to avail most of the assistance under PM’s Packege for 

Migrants as announced in 2008.  

 

The Committee notes with concern that in the absence of adequate and 

comprehensive policy for rehabilitation, the Kashmiri displaced person are 

reportedly being compelled to live in shanty-like camps set up in placed like 

Udhampur, Nagrota, JMMU ns Delhi. The displaced person had left behind their 

properties, household goods, business establishments, agricultural land and other 

means of livelihood and continuing to lead their lives in scarcity and insecurity. 

Neither the Central Government nor the State Government has adopted a holistic 

approach to tackle tbe problems being faced by the displaced person. The 

Committee, therefore, recommends that there should be clear directions by Central 

Government to all the State Governments and Union Territories to provide relief and 

rehabilitation on a uniform and holistic basis to Kashmiri Displaced Persons living 

in those States and UTs. It is subjected to mention that, the State Government should 

provide land to them for construction of houses under group housing schemes and 

for construction of cultural centers. To the extent possible, registration charges and 

stamp duty should be waived as per a uniform policy throughout India. 

 

The Kashmiri Displaced Person is given with monthly allowance and also to 

ensure that difficulties and hardships faced by them are minimized and the needy 

families are provided with a reasonable quantum of sustenance and support. Keeping 

in view the requirement for the decent living and the expenditure needed to be 

incurred; the Government should consider increasing the monthly sustenance 

allowance from Rs. 1000 per month per head to a reasonable amount commensurate 

to the current cost of living. 

 

It is pertinent to mention that, there was a demand for Replacement of the 

Word ‘Migrants’ with ‘Displaced’ for Kashmiri Migrants, the Ministry has 

expressed the view that nomenclature is not an important element for protecting the 

interest of the Kashmiri Migrants. The use of t term “Migrants’ by no means is 

coming in the way of mitigating their hardships. The replacement of the term 
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‘Migrant’ with ‘Displaced Persons’ at this stage may give rise to avoidable 

misgivings. Some of the migrants may even raise the demand for permanent 

rehabilitation outside the Valley, which is against the Government Policy. However, 

presently the issue is pending before the Supreme Court. Whatever may be the 

primary responsibility for providing assistance to IDPs is said to lie with the 

Ministry of Home Affairs. However, the overall responsibility rests with the state 

concerned which is considered to be ad-hoc and inconsistent. In fact, India has no 

national IDP policy which can guide the state for the displaced population. 

 

Furthermore, the state has invoked its Special Status under Article 370 of the 

Constitution of India, granting it a certain degree of autonomy, to evade review by 

the National Human Rights Commission.39 The UN asserts that both the SHRC and 

NHRC are unsupported by sufficient financial and other resources to effectively 

carry out human rights mechanisms, leaving both organisations unaccountable to 

IDPs.40 There is a distinct lack of independent investigation agencies or measures 

able to scrutinise IDP circumstances in Jammu and Kashmir, furthering the 

problems that arise with the absence of a federal government institution that can 

effectively monitor, implement and acknowledge the need for provision of rights to 

IDPs. 

 

The north-eastern region of India has seen many episodes of armed conflict 

and generalised violence since India’s independence in 1947. Some of these 

situations caused massive internal displacement, of hundreds of thousands of people. 

In 2011, more than 76,000 people remain in internal displacement in the region due 

to such violence, according to conservative estimates. India’s northeast has 

witnessed seven major cases of conflict-induced internal displacement in recent 

years: 

                                                
39 Asian Centre for Human Rights (ACHR). India Human Rights Report Quarterly, September-
December 2010, ed. S. Chakma, Pg 2, Accessed 04.12.14, website- 
http://www.achrweb.org/ihrrq/issue2/ihrrq-oct-dec-2010.pdf. 
40 United Nations Committee on Economic, Social and Cultural Rights (CESCR). 2008.Consideration 
of Reports Submitted by States Parties under Articles 16 and 17 of the Covenant: Concluding 
Observations of the Committee on Economic, Social and Cultural Rights: India, Pg 3, , website- 

http://www2.ohchr.org/english/bodies/cescr/docs/co/E.C.12.IND.CO.5.doc (cat.no. 
E/C.12/IND/CO/5), Accessed on  04.12.14. 
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• Displacement of Bengali Hindus and Muslims from within Assam; 

• Displacement of Adivasis (also called Tea Tribes on account of their 

representation in the workforce of the plantation industry) and Bodos within 

and from western Assam; 

• Displacement of the Bengalis from Meghalaya, particularky from Shillong; 

• Displacement of the Bengalis from and within Tripura; 

• Displacement of the Nagas, Kukis and Paites in Manipur; 

• Displacement of the Reangs from Mizoram; 

• Displacement of the Chakmas from Arunachal Pradesh and Mizoram. 

 

Conflict and violence in north-east India have had different causes. Rebel 

groups have fought for outright independence for their ethnic group or for some 

level of autonomy. Related, the increasing scarcity of collective land available to 

indigenous people has led some to instigate violence against people they regard as 

“outsiders” in order to change ethnic demographics in their favour. Inter-ethnic 

violence between indigenous groups has also led to internal displacement. 

 

The Sixth Schedule of the Constitution of India has been a means for some 

groups to establish a de facto ethnic “homeland”, as it provides special protection to 

some “tribes” in north-eastern states, by recognising “Tribal Areas” administered 

through Autonomous Councils. A demographic majority in an area is necessary for 

groups to seek this status. This has created grievances among minorities living in 

territories falling under Autonomous Councils.41 

 

The hundreds of ethnic groups in north-east India do not live in distinct 

areas, and so their demands for ethnic homelands have often led to generalised 

violence and, in turn, internal displacement. The number of episodes of 

displacement shows that the Sixth Schedule does not lead to effective and stable 

                                                
41 “This is our land: the ethnic violence and internal displacement in north-east India”, Internal 
Displacement Monitoring Centre, Norwegian Refugee Council, January 2011, Pg.4. 
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protection of the north-east’s many groups, but rather perpetuates potentially violent 

competition for land and political power. 

 

There is no central government agency responsible for monitoring the 

situations and numbers of people internally displaced by armed conflict or 

generalised violence in India. Some data on IDPs in camps has been published by 

the authorities of districts hosting camps, but this information is usually not updated 

regularly. When an IDP camp is closed, its residents may no longer appear in 

official statistics. However, this does not necessarily mean that they have been able 

to return home and rebuild their lives there, or have reached a durable solution by 

integrating in the place they were displaced to or settling elsewhere in the country. 

There is no monitoring of the number of people in displacement outside camps, 

including in urban areas. Official figures are therefore likely to underestimate the 

scale of the actual situation.42 

 

In December 2010 and January 2011, violence between Garo and Rabha 

people in Assam’s Goalpara District and Meghalaya’s East Garo Hills District 

displaced about 50,000 people. The IDPs were housed in public buildings, mostly 

schools, in both districts. The authorities initially provided food rations and health 

services, but sanitation was a problem. Rs. 10,000 ($200) and some building 

materials were given as compensation to those whose houses had been destroyed. 

The Indian Red Cross Society and NGOs provided additional assistance. The camps 

were closed in February and March, in spite of the fact that many people were 

reluctant to return for fear of further clashes. IDPs and returnees had difficulty 

accessing livelihoods, and the education of displaced children as well as local 

children in whose schools the camps were set up was interrupted.43 

In Western Assam, more than 46,000 Adivasis, Bodos and Muslims 

remained in protracted displacement after several hundred thousand of them were 

forced to flee ethnic violence during the 1990s. The authorities stopped providing 

food rations in 2010 and distributed a rehabilitation grant of Rs. 50,000 ($1,000) to 
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many families. The IDPs had difficulty finding livelihoods, and children lacked 

access to education. Durable solutions seemed out of reach for these IDPs. 

 

Some Adivasis who had returned to their homes were displaced yet again in 

late 2010, as they were evicted by the forest authorities without compensation for 

their losses and without being given alternative land. These evictions clearly failed 

to meet the conditions laid down in international treaties to which India is a State 

party, and therefore constituted forced evictions. 

 

In March 2011, a fire affecting one-third of the more than 30,000 displaced 

Bru people from Mizoram staying incamps in Tripura brought new attention to their 

situation.They had been displaced by generalised violence involving Bru and Mizo 

people in 1997 or in 2009. They were lacking basic necessities such as access to 

drinking water, and had difficulty accessing livelihoods. Following the fire, the 

Tripura authorities and NGOs provided emergency assistance.44 

 

The return of the displaced Bru people had started in May 2010. The process 

has since stalled several times, with some IDP representatives concerned about the 

returnees’ security and with Mizo groups remaining opposed to their return. 

 

The responses by government authorities, including state and central 

government agencies, to the different displacement situations caused by generalised 

violence in north-east India have been ad hoc, inconsistent and often inadequate. 

Generally, state-level responses have not been based on comprehensive assessments 

of the needs of either recent or longer-term IDPs, but on political factors including 

local demographics, the variable interests of the central government, and different 

levels of media attention. In all cases their decisions were dominated by short-term 

considerations rather than an emphasis on long-term solutions.45 

 

                                                
44 Ibid, Pg 4-5. 
45 “This is our land: the ethnic violence and internal displacement in north-east India”, Internal 
Displacement Monitoring Centre, Norwegian Refugee Council, January 2011, Pg.5. 
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National non-governmental organisations (NGOs) have been able to fill 

some of the gaps, but have generally lacked the capacity for sustained long-term 

support to the IDPs. International NGOs have played a limited role in the response 

to violence-induced internal displacement, mostly by funding the work of national 

NGOs, as the government restricts their access. 

 

The lack of a systematic response by various government authorities on 

internal displacement caused by generalized violence, and their failure to monitor 

the various situations of internal displacement, reflects the absence of a national 

policy or legislation covering such situations. An IDP policy or law would provide a 

framework against which the respective authorities could be held accountable. If it 

was based on the Guiding Principles on Internal Displacement and the Framework 

on Durable Solutions, it would not only focus on emergency responses immediately 

after displacement, but would also include measures to facilitate durable solutions 

for the displaced, whether through sustainable return, local integration, or settlement 

elsewhere in India.46 

 

Women have found particularly themselves in a vulnerable position in such 

situations. During the initial few months of Assam violence, the administration 

provided some nutritious supplies to pregnant women. But this reduced as days 

passed. Private organizations took up relief work in full swing and concentrated on 

providing basic amenities for women and young girls. Sanitation issues were 

addressed by Oxfam. Special attention was given to maintaining hygiene so as to 

fight epidemics. In the past, during the riots between the Santhals and the Bodos, in 

1998, cholera epidemic had killed several children. 

 

The UN Guiding Principles on IDPs insists that “special attention should be 

paid to the health needs of women, including access to female health care providers 

and services, such as reproductive health care, as well as appropriate counseling for 

victims of sexual and other abuses.” There is a clear recognition at the UN level that 

in a situation of violence all are victims, men, women, children and the old, but the 

                                                
46 Ibid. 



 

Role of Executives and Judiciary in Protection of the Economic and Social Rights of 

407 

 

impact of violence differs from person to person, and women suffer the most. They 

become victims of shock for losing their belongings and beloved ones. It is the duty 

of the state to provide counselors and take proper care of women and adolescent 

girls.47 

 

In most of the camps, many women were pregnant. Yet, they were provided 

with rice and dal most of the times and no other nutritional supplement. A mother in 

Gumurgaon in Chirang gave birth to a premature baby. In the absence of any 

medical care, she was malnourished and the child who born was just bones and 

flesh.48 

 

Women’s security in such situations also becomes very important. There is a 

constant threat of being attacked from someone within the community or outside. 

Security personnel should be appointed outside the camps. But in most camps there 

was no such security. This often created immense fear among the parents of young 

girls. The experience of Gujarat during the 2002 riots led to a situation where many 

under-aged girls were married off so that the family could get rid of their burden 

would be shared by someone else. A similar situation was found among the victims 

of Assam violence. 

 

The UN Guiding Principles for IDPs requires that equal rights be given to 

women and men to obtain such necessary documents. Further, they want women’s 

names should be entered in all legal documents. But no such provisions were made 

in Assam. The National Legal Service Authorities in its scheme on disaster 

management has clearly mentioned that documents should be provided to all those 

who have lost their important documents, but this too never happened. 

 

The Centre for Social Justice made special representations for the 

enhancement of financial assistance to the IDPs. Special mention was made in these 

                                                
47 Johanna Lokhande, “Assam Violence Suggests That Women Suffer The Most Due To Conflict-

Induced Internal Displacement”, May 23, 2013. Website-www.counterview.org/assam.jpg.html. 
visited on 02.12.14. 
48 Ibid. 
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representations that women should not discriminate against in awarding 

compensation. These representations were made to the chief minister and the chief 

secretary of Assam and the National Human Rights Commission. But all this was of 

no avail. There is so far no response. Assam violence has been forgotten like another 

episode. It is more than seven months now, and the displaced persons, especially 

women, have fought odds like the rains, biting winters and now even the summers. 

The authorities have still to decide as to how many people will return. They have 

made public statement that everyone could return. However, nobody knows how 

people could return to their homes and lands. 

 

Copies of representation were sent to the director, Prime Minister’s Office, 

apart from the principal secretary, revenue, Government of Assam, and local 

officials at Kokrajhar, Chirang, Dhubri and Bongaigaon districts and at the sub-

divisional level in Gossaigaon, Bijni, Parbatjhora and Bilasipara. The demands 

included financial assistance to enhance the compensation to the grievously injured 

from Rs. 50,000 to Rs 1 lakh, apart from compensation of up to Rs. 1.25 lakh 

towards relief and rehabilitation, as mentioned in the directions given to the Gujarat 

government for the victims of the 2002 Gujarat communal riots.  As for the financial 

assistance for families whose houses have been burnt or damaged, as against the 

cumulative provision of Rs 52,700,  the demand ten times of what was sanctioned, 

as provided to the victims of the 1984 Sikh riots.49 

 

An analysis of the Central government’s responsibility, as a party to relevant 

international treaties, shows that it must take steps to prevent forced evictions, and 

to provide adequate compensation in cases where forced evictions have occurred. 

 Article 17 of the International Covenant on Civil and Political Rights (ICCPR), to 

which India is a party, underlines that everyone has the right to the protection of the 

law against arbitrary or unlawful interference with his or her privacy, family and 

home. 
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India is also party to the International Covenant on Economic, Social and 

Cultural Rights (ICESCR) and so is bound to recognize (and take steps to ensure the 

realization of) the right of everyone to an adequate standard of living for himself and 

his family, including  adequate food, clothing and housing, and to the continuous 

improvement of living conditions. The Committee on Economic, Social and Cultural 

Rights (CESCR) in its General Comment 7 Article 11 defines “forced eviction” as “ 

the permanent or temporary removal against their will of individuals, families and/or 

communities from the homes  and/or land which they occupy, without the provision 

of, and access to, appropriate forms of legal or other protection The prohibition on 

forced evictions does not, however, apply to evictions carried out by force in 

accordance with the law and in conformity with the provisions of the International 

Covenants on Human Rights.” 

 

In addition, “States parties shall ensure, prior to carrying out any evictions, 

(…) that all feasible alternatives are explored in consultation with the affected 

persons, with a view to avoiding, or at least minimizing, the need to use force Legal 

remedies or procedures should be provided to those who are affected by eviction 

orders.”50 

 

General Comment 7 highlights: “All the individuals concerned have a right 

to adequate compensation for any property, both personal and real, which is affected 

” Furthermore, “Evictions should not result in individuals being rendered homeless 

or vulnerable to the violation of other human rights Where those affected are unable 

to provide for themselves, the State party must take all appropriate measures, to the 

maximum of its available resources, to ensure that adequate alternative housing, 

resettlement or access to productive land, as the case may be, is available ” 

In 2008, the CESCR recommended that India “ take immediate measures to 

effectively enforce laws and regulations prohibiting displacement and forced 

evictions, and ensure that persons evicted from their homes and lands be provided 
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with adequate compensation and/or offered alternative accommodation”, in 

accordance with General Comment. 

 

All these provisions apply regardless of sex or whether the evictees held 

legal title to their housing or land, or were “encroachers”. The Basic Principles and 

Guidelines on Development-Based Evictions and Displacement, drawn up by the 

UN’s Special Rapporteur on adequate housing, state: “All those evicted, irrespective 

of whether they hold title to their property, should be entitled the compensation for 

the loss, salvage and transport of their properties affected, including the original 

dwelling and land lost or damaged in the process ” 

 

In all these situations, the Researcher can underline, women should be the 

first to be taken care of. In fact, they are doubly affected. They affected not just by 

violence like men, but are pushed back into homes, for fear of loss of dignity and 

honour, or are often left to fend for themselves. Women’s psychological condition 

also gets neglected, if is not taken care of. Women who suffer sexual violence need 

special assistance in order to help them to recoup. But the question that looms large 

is: Is the state responding to these special needs of women, or has it just stuck to 

providing basic amenities, and blanketed the needs of the victims as the same needs 

of the whole lot? 

 

Based on the UN Principles on IDPs, CSJ carried out a fresh survey between 

January and March 2013. The survey is based on an interacted with 364 IDPs in 

rehabilitation camps and 100 IDPs (total 464) who live in alternative housing in 

different towns in eight districts of Gujarat. In all, 464 IDPs were selected, as they 

were the worst affected by the Gujarat violence of 2002, and have been living a 

displaced life ever since. The basic objective was to solicit information regarding the 

IDPs and analyze their socioeconomic conditions. Issues that were looked into 

included assistance given by the Gujarat government, basic amenities, issues of 
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security, relief, rehabilitation and resettlement as well as the status of litigation 

processes, where applicable.51 

 

Housing and basic amenities remained a key concern in most IDPs. In many 

colonies the ownership of houses is yet to be transferred to the IDPs’ names. 

Besides, these colonies have not been provided with drinking water, approach roads, 

drainage, street lights etc. IDPs said, the compensation given to them is inadequate. 

The initial damage survey done by local government officials was done in a 

discriminatory and inappropriate manner, which resulted in minimal compensation. 

Indeed, normalcy eludes most the IDPs, as the state government has denied any 

recognition of their existence. Even after 12 years, these colonies have not been 

mainstreamed in the towns or villages where they are located. Most IDPs did not 

want to return to their original place of living, as they said, they did not have faith in 

the present administration for their safety. Their houses were burnt, property 

damaged, and many their own kin were killed. They did not want to risk their life 

again. 

 

The UN Refugee Agency, UNHRC, calls internally displaced persons, or 

IDPs, as among the world’s “most vulnerable people”. It says, unlike refugees, IDPs 

have “not crossed an international border to find sanctuary but have remained 

inside their home countries”. It adds, “Even if they have fled for similar reasons as 

refugees (armed conflict, generalized violence, human rights violations), IDPs 

legally remain under the protection of their own government – even though that 

government might be the cause of their flight.” It underlines, “As citizens, they 

retain all of their rights and protection under both human rights and international 

humanitarian law.” 

 

The issues of Gujarat IDP’s who were displaced due to the communal 

violence in 2002 can be traced to the aftermath of a ghastly incident on February 27, 

                                                
51 Report by Iynne Henry, “Prime Minister of India, Chief Justice of India: Please Make right IDP 

situation in Gujarat; ensure safe homes, all municipal facilities”, website- 
https://www.change.org/p/prime-minister-of-india-chief-justice-of-india-please-make-right-idp-
situation-in-gujarat-ensure-safe-homes-all-municipal-facilities, visited on 06.12.14. 



 

Role of Executives and Judiciary in Protection of the Economic and Social Rights of 

412 

 

2002, when a bogie of the Sabarmati Express train heading towards Ahmedabad 

from Firozabad was set ablaze by a raging mob at Godhra railway station. More than 

58 persons, including 26 women and 12 children, were burnt alive. Many of those 

who died were kar sevaks (religious volunteers) who were returning from Ayodhya 

in Uttar Pradesh. The incident threw up a reaction that changed the face of Gujarat.52 

 

Due to the massive attack property of the people were burned down, people 

were killed and injured persons of the minority community. Women were raped, 

children were rendered homeless, and the horror continued unabated in urban and 

rural areas for more than two months in seven districts of the state, out of which 

Vadodara, Ahmedabad and the Panchmahals were the worst affected. Various 

estimates exist of how many people were killed. While official statistics say, 1,169 

persons were killed, human rights organisations estimated the numbers at around 

2,000, apart from 2,500 who were reported missing. What happened in Gujarat was 

interpreted widely as one of the biggest ethnic cleansing attempts in independent 

India.53 

 

Thousands of people fled from their residence in search of security and 

safety. The state government set up 102 relief camps to cater to the immediate need 

of security and shelter of those who were forced to flee their residence. By 2002, an 

estimated 1,13,697 people from the minority community were living in these camps. 

 

All these persons fitted well into the United Nations Guiding Principles on 

Internally Displaced Persons (IDPs), which say that IDPs are “persons or groups of 

persons who have been forced or obliged to flee or to leave their homes or places of 

habitual residence, in particular as a result of or in order to avoid the effects of 

armed conflict, situations of generalized violence, violations of human rights or 

natural or human–made disasters, and who have not crossed an internationally 

recognized State border.” 

 

                                                
52 Ibid. 
53 Ibid. 
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The relief camps remained operational for six months after which they were 

forced to officially close down by a directive of the Gujarat government. All aid to 

the camps was blocked on June 30, 2002. Many of the IDPs were forced to return 

back with a mere Rs 1,250 as cash dole for all they had lost. Others were condemned 

to a life of permanent compromise and second‐class citizenship. Numerous cases 

were reported when IDPs were “allowed” to return only if they withdrew legal 

cases, stopped using loudspeakers for the azaan, and quietly moved out of certain 

businesses. Many of these compromises were brokered by government officials, 

carrying out the state’s mandate of enforcing “normalcy” and creating an illusion of 

public order. 

 

Though officially neither the Government of India nor the Gujarat 

government recognizes IDPs as a category which needs special care and attention, 

many of them are still unwilling to live the deeply compromised lives they fear 

would form the condition on their return. Many IDPs want justice and have refused 

to withdraw legal cases against the perpetrators of violence. Then there are those 

who refuse to return because they face direct threat of violence. In fact, they have 

nothing left to return. 

 

These IDPs survive on a no‐man’s land, caught between existence and 

denial. They live in makeshift colonies hastily constructed by NGOs and community 

organizations on the outskirts of towns and villages. They have been literally 

reduced to the margins of society. Their future is uncertain, as the government 

denies their existence. In an affidavit to the Supreme Court of India, the Gujarat 

government has gone so far to say that there is “no internal displacement” in 

Gujarat, and that if a few people choose not to return to their homes, they are doing 

it to better their economic prospects. 

 

Women and girls were particularly targeted in the reprisal attacks; hundreds 

were raped, maimed and killed during the riots. The state government had organised 

relief camps, where the internally displaced reportedly lacked the most basic 

necessities such as food, medical supplies and sanitation. More importantly there 
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were no facilities for women and girls to who have been widowed or orphaned to get 

any special training to earn their livelihood. No efforts were made to make women 

aware of the compensations that were promised to them. Although inadequate these 

compensations could at least give some confidence to women who are traumatised 

by their own destitution. The National Commission for Women reported that many 

of the camps “were not up to the mark” and they asked the government to carefully 

supervise relief with adequate compensation.54 

 

The preliminary status report was prepared in April 2004. It was submitted to 

the Planning Commission, after which Planning Commission member visited several 

colonies. A status report on the condition of the IDPs in Gujarat was also submitted 

to the National Integration Council (NIC). It was annexed and quoted in affidavits 

filed before the Supreme Court in various matters related to the Gujarat carnage.55 

 

The status report was based on a field survey, which recorded the existence 

of 83 plus colonies across northern and central Gujarat. Over 4,000 families were 

surveyed in the first round. The study was updated thrice. The update done in 

October 2005 listed 47 colonies housing and 5,170 families. Another update done in 

January 2007 recorded the existence of 66 colonies. The most recent update was 

done in 2012, which recorded existence of 83 IDP colonies.56 

 

Despite overwhelming documentary evidence, the state government denies 

the existence of IDPs and maintains that all affected persons have been “adequately 

rehabilitated”. Yet, by the government’s own admission, the total damage to 

property during the violence came to Rs 687 crore, yet the total financial assistance 

for rehabilitation to the victims only came to Rs 121.85 crore. In fact, the state 

                                                
54Paula Banerjee, “Women and Population Flows in India”, website- 
http://www.mcrg.ac.in/rw%20files/RW38/1.Paula.pdf, visited on 06.12.14. 
55Report by Iynne Henry, “Prime Minister of India, Chief Justice of India: Please Make right IDP 

situation in Gujarat; ensure safe homes, all municipal facilities”, website- 
https://www.change.org/p/prime-minister-of-india-chief-justice-of-india-please-make-right-idp-
situation-in-gujarat-ensure-safe-homes-all-municipal-facilities, visited on 06.12.14. 
56 Ibid. 
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government actually returned Rs 19 crore to the Government of India, claiming that 

it could not make any use of it.57 

 

The Government of India gave an assurance that a rehabilitation package 

along the lines of the package given to the survivors of the anti‐Sikh massacre of 

1984 would be given to the survivors of the Gujarat 2002 violence. While the NCM 

initiative has accorded recognition and visibility to the IDPs, regretfully, it has so far 

been unable to secure reparation or rehabilitation. The matter is still officially 

pending with the NCM, a statutory body, which has the mandate to “monitor the 

working of safeguards provided in the constitution and in laws enacted by the 

Parliament and the State legislatures”, as well as “look into specific complaints 

regarding deprivation of rights and safeguards of the minorities.” 

 

The dismal situation of the survivors led the IDPs to come together to 

demand justice. They formed Aantarik Visthapit Hak Rakshak Samiti (AVHRS – 

the Committee for the Rights of the Internally Displaced). Its first public hearing 

was held in Ahmedabad on February 2007, where more than 3,500 people gathered 

at the Gujarat Vidyapith. It was a testimony that the IDPs were in truly miserable 

situation and needed special care and support. 

 

b. Role of Executive in Protecting the Rights of IDPs due to Development 

Projects  

 

According to UN guiding principles on Internal Displacement “Internally 

displaced persons are persons or groups of persons who have been forced or obliged 

to flee or to leave their homes or places of habitual residence, in particular as a result 

of or in order to avoid the effects of armed conflict, situations of generalized 

violence, violations of human rights or natural or human-made disasters, and who 

have not crossed an internationally recognized State border.” 

 

                                                
57 Ibid. 



 

Role of Executives and Judiciary in Protection of the Economic and Social Rights of 

416 

 

India has invested in industrial projects, dams, roads, mines, power plants 

and new cities to achieve rapid economic growth. This has been made possible 

through massive acquisition of land and subsequent displacement of people. 

Development Displacement Population is the single largest category among all 

Internally Displaced Populations (IDPs). In India around 50 million people have 

been displaced due to development projects in over 50 years. Around 21.3 million 

development-induced IDPs include those displaced by dams (16.4 million),mines 

(2.55 million), industrial development (1.25 million) and wild life sanctuaries and 

national parks (0.6 million).58 

 

In the earlier Chapter VI the role of executive had already discussed 

regarding the protection of rights of IDPs due to Development Projects and Natural 

Disasters. In India, the problem of land acquisition and payment of compensation is 

handled by the colonial Land Acquisition Act 1894. The land acquisition procedure 

has become a complex one, prohibiting the payment of fair compensation to project 

ousters. The operation of the said Act has given the state the authority to abuse 

power and fix the rate of compensation in a most arbitrary manner.59 

 

To address various issues related to land acquisition and rehabilitation and 

resettlement comprehensively the Department of Land Resources has formulated a 

National Rehabilitation and Resettlement Policy, 2007. The new policy has been 

notified in the Official Gazette and has become operative with effect from the 31 

October 2007, based on which many State Governments have their own 

Rehabilitation and Resettlement Policies. 

 

• The National Resettlement and Rehabilitation Policy (NRRP) 2007 is 

applicable to all development projects leading to involuntary resettlement of 

people.  

                                                
58 Nalin Singh Negi and Sujata Ganguly, “Development Projects vs. Internally Displaced 

Populations in India:  A Literature Based Appraisal”, Centre on Migration, Citizenship and 
Development, February 2011, p. 6 
59 Parkash Chandra Deogharia, “Development, Displacement and Deprivation”, Shree Publishers & 
Distributors, New Delhi 2012, Pg.40. 
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• The policy aims to minimize displacement and promote, as far as possible, 

non-displacing or least displacing alternatives.  

• The policy also aims to ensure adequate rehabilitation package and 

expeditious implementation of the rehabilitation process with the active 

participation of those affected.  

• The policy also recognizes the need for protecting the weaker sections of the 

society especially members of the Scheduled Castes and Scheduled Tribes.60  

 

To give legal backing to the policy, the Cabinet also decided to bring 

legislation on the lines of Resettlement and Rehabilitation Policy and to suitably 

amend the Land Acquisition Act 1894. In this direction, Government has introduced 

two bills on similar lines in Lok Sabha in 2009 named as the Land Acquisition 

(Amendment) Bill 2007 and the Rehabilitation and Resettlement Bill, 2007. Both of 

the Bills lapsed with the dissolution of the 14th Lok Sabha.61 

 

i. The Right To Fair Compensation And Transparency In Land Acquisition, 

Rehabilitation And Resettlement Act, 2013- An Overview 

 

The Government of India believed there was a heightened public concern on 

land acquisition issues in India. Of particular concern was that despite many 

amendments, over the years, to India’s Land Acquisition Act of 1894, there was an 

absence of a cohesive national law that addressed fair compensation when private 

land is acquired for public use, and fair rehabilitation of land owners and those 

directly affected from loss of livelihoods. The Government of India believed s that a 

combined law was necessary, one that legally requires rehabilitation and 

resettlement necessarily and simultaneously follow government acquisition of land 

for public purposes.62 

 

                                                
60 Ibid Pg. 30. 
61Lok Sabha Unstarred Question No. 3305 dated 13.12.2012. website- mha1.nic.in/par2013/par2013-
pdfs/ls-110214/3305.pdf, visited on 06.12.14. 
62http://taxguru.in/corporate-law/fair-compensation-transparency-land-acquisition-rehabilitation-
resettlement-act-2013-effective-01012014.html 
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Forty-Fourth Amendment Act of 1978 omitted Art 19(1) (f) with the net 

result being:- 

1. The right not to be deprived of one’s property save by authority of law has 

since been no longer a fundamental right. Thus, if government issues a fiat to 

take away the property of a person, that person has no right to move the 

Supreme Court under Art 32. 

 

2. Moreover, no one can challenge the reasonableness of the restriction 

imposed by any law the legislature made to deprive the person of his 

property. 

 

The Land Acquisition, Rehabilitation and Resettlement Bill, 2011 was 

introduced in Lok Sabha. Two Bills on similar lines were introduced in Lok Sabha 

in 2007. These Bills lapsed with the dissolution of the 14th Lok Sabha. 

 

• Aims and objectives 
The aims and objectives of the Act include: 

• To ensure, in consultation with institutions of local self-government and 

Gram Sabhas established under the Constitution of India, a humane, 

participative, informed and transparent process for land acquisition for 

industrialisation, development of essential infrastructural facilities and 

urbanisation with the least disturbance to the owners of the land and other 

affected families 

 

• Provide just and fair compensation to the affected families whose land has 

been acquired or proposed to be acquired or are affected by such acquisition. 

 

• Make adequate provisions for such affected persons for their rehabilitation 

and resettlement 

 

• Ensure that the cumulative outcome of compulsory acquisition should be that 

affected persons become partners in development leading to an improvement 
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in their post acquisition social and economic status and for matters connected 

therewith or incidental thereto. 

 

• Purpose and scope 
 

The Act aims to establish the law on land acquisition, as well as the 

rehabilitation and resettlement of those directly affected by the land acquisition in 

India. The scope of the Act includes all land acquisition whether it is done by the 

Central Government of India, or any State Government of India, except the state of 

Jammu & Kashmir. 

 

The Act is applicable when: 

• Government acquires land for its own use, hold and control, including land 

for Public sector undertakings. 

 

• Government acquires land with the ultimate purpose to transfer it for the use 

of private companies for stated public purpose. The purpose of LARR 2011 

includes public-private-partnership projects, but excludes land acquired for 

state or national highway projects. 

 

• Government acquires land for immediate and declared use by private 

companies for public purpose. 

 

The provisions of the Act does not apply to acquisitions under 16 existing 

legislations including the Special Economic Zones Act, 2005, the Atomic Energy 

Act, 1962, the Railways Act, 1989, etc. 

 

c.  Role of Executive in Protection of IDPs Displaced due to Disaster  

 

India has its fair share of natural and man-made disasters. It is just six years 

since the National Disaster Management Authority was created and going by the 

machinery and equipment it has acquired, it is capable of pre-empting some 
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categories of disasters. Another sub-continental size of India, the NDMA will need 

to expand the coverage of the National Disaster Response Force well beyond the ten 

that have been sanctioned because spreading it thin could be counter-productive.63  

 

Since time immemorial the Indian sub-continent has been unpropitious to be 

plagued by natural disasters. Earthquakes, tsunamis, landslides, avalanches, 

floods, droughts, cyclones, forest fires, river erosions, you name it and we have 

experienced them all. And, as if the wrath of nature was not bad enough, we have 

experienced a fair share of man-made disasters as well like chemical, biological, 

radiological and nuclear disasters, cyber-terrorism, mine disasters and environmental 

disasters. One of the worst man-made disasters experienced in our country was the 

Bhopal gas tragedy which occurred on the night of 2/3 December 1984 at the Union 

Carbide India Limited (UCIL) pesticide plant in Bhopal, Madhya Pradesh. It is 

categorised as one of the world’s worst industrial catastrophes.64  

 

The threat of a disaster happening has always been around us, hanging like 

the proverbial sword of Damocles, yet our reactions have mostly been knee-jerk, 

reactive and focused on providing relief after being struck by a disaster rather than 

by being proactive. It was therefore high time for us as a nation to wake up to the 

crying need of the hour. With the creation of the National Disaster Management 

Authority (NDMA) in 2005, a paradigm shift took place in the handling of disasters. 

A proactive, holistic and integrated action plan was drawn up which emphasised the 

importance of prevention of disasters where possible, mitigation where unavoidable 

and preparedness for handling the same. The aim being to conserve developmental 

gains, minimise the loss of life, livelihood and property.65 

  

i. Disaster Management Act 

 

By the enactment of the Disaster Management Act 2005 (DMA), 

government of India ordered the creation of the National Disaster Management 

                                                
63 NDMA Role And Function By Lt Gen. V.K.Jetley, website- http://www.dsalert.org/disaster-
management/255-ndma-role-and-function, visited on 09.12.14. 
64 Ibid. 
65 Ibid. 
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Authority (NDMA) as opposed to creating a separate ministry recommended by the 

Pant committee. The importance that the government gave to this newly created 

body can be adjudged by the fact that the NDMA is chaired by the Prime Minister 

himself, with a Vice Chairman of the status of Cabinet Minister and 8 members of 

the status of Ministers of State. The Vice Chairman and the members are charged 

with the responsibility of running the day to day functions of the NDMA. 

 

The salient features of the DMA were that it was a proactive, holistic and 

integrated approach as opposed to a reactive one. It had the legal authority to 

respond and take action as demanded by the situation and was backed by an 

institutional framework. And, last but not the least, it had what its predecessor 

organisations did not have viz. financial support by the creation of a Response Fund 

and a Mitigation Fund. 

 

ii. Disaster management structure 

 

The disaster management set up was structured at three levels viz. 

national, state and district. The NDMA was set up as the apex bodies at the national 

level, while at the state level State Disaster Management Authorities (SDMA) were 

set up. These were headed by the Chief Ministers. At the district level District 

Disaster Management Authorities (DDMA) were set up. These were headed by the 

District Collectors and co-chaired by elected representatives of the local authorities. 

All these authorities were charged with the responsibility of formulating holistic and 

integrated plans for disaster management and ensuring the implementation of these 

plans when required. The executive committee of the NDMA is called National 

Executive Committee (NEC). It coordinates the response on behalf of the NDMA. It 

consists of 14 Secretaries of the government of India as well as the Chief of the 

Integrated Defence Staff. To assist the NDMA two other bodies have been created 

called the National Institute of Disaster Management (NIDM) and the National 

Disaster Response Force (NDRF).  
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The NDMA is mandated to deal with all types of disasters, natural or man-

made. Whereas, such other emergencies including those requiring close involvement 

of the security forces and/or intelligence agencies such as terrorism (counter-

insurgency), law and order situation, serial bomb blasts, hijacking, air accidents, 

Chemical, Biological, Radiological and Nuclear (CBRN) weapon systems, mine 

disasters, ports and harbour emergencies, forest fires, oil field fires, and oil spills 

will continue to be handled by the extant mechanism i.e., National Crisis 

Management Committee.66 

 

NDMA may, however, formulate guidelines and facilitate training and 

preparedness activities in respect of Chemical, Biological, Radiological and Nuclear 

(CBRN) emergencies. Cross cutting themes like medical preparedness, psycho-

social care and trauma, community based disaster preparedness, information & 

communication technology, training, preparedness, awareness generation etc. for 

natural and manmade disasters will also engage the attention of NDMA in 

partnership with the stakeholders concerned. Resources available with the disaster 

management authorities at all level, which are capable of discharging emergency 

support functions, will be made available to the nodal Ministries/Agencies dealing 

with the emergencies at times of impending disasters/disasters.67 

 

The National Executive Committee (NEC) comprises the Union Home 

Secretary as the Chairperson, and the Secretaries to the GOI in the 

Ministries/Departments of Agriculture, Atomic Energy, Defence, Drinking Water 

Supply, Environment and Forests, Finance (Expenditure), Health, Power, Rural 

Development, Science and Technology, Space, Telecommunications, Urban 

Development, Water Resources and the Chief of the Integrated Defence Staff of the 

Chiefs of Staff Committee as members. Secretaries in the Ministry of External 

Affairs, Earth Sciences, Human Resource Development, Mines, Shipping, Road 

                                                
66 National Policy on Disaster Management, website- http://ndmindia.nic.in/NPDM-101209.pdf, 
visited on 09.12.14, Pg. 11. 
67 Ibid, Pg. 11. 
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Transport & Highways and Secretary, NDMA will be special invitees to the 

meetings of the NEC.68 

 

The NEC is the executive committee of the NDMA, and is mandated to 

assist the NDMA in the discharge of its functions and also ensure compliance of the 

directions issued by the Central Government. NEC is to coordinate the response in 

the event of any threatening disaster situation or disaster. NEC will prepare the 

National Plan for Disaster Management based on the National Policy on Disaster 

Management. NEC will monitor the implementation of guidelines issued by NDMA. 

It will also perform such other functions as may be prescribed by the Central 

Government in consultation with the NDMA.69 

 

The enunciation of this policy represents merely the first step in the new 

journey. It is an instrument that hopes to build the overarching edifice within which 

specific actions need to be taken by various institutions and individuals at all levels. 

A destination has been described and, hopefully, a direction shown. The stage has 

been set, and the roadmaps now need to be rolled out. This document has 

endeavoured to capture, in its essence, the vigorously enabling environment, which 

the body politic has put in place through an Act of Parliament that heralds the onset 

of a different approach in dealing with disasters that have, in the past taken a heavy 

toll of lives and properties and crippled the economic base of communities. It also 

illustrates realisation of the fact that disasters not only cause a setback to economic 

and developmental growth, but also seriously affect the national security 

environment. 

 

According to the researcher this is also an expression of the firm conviction of 

the national leadership to make necessary financial allocations for Prevention, 

Preparedness and Mitigation rather than fruitlessly incur post-disaster expenditure 

year after year. This policy will have served its purpose, if those that are charged 

with the responsibility of carrying the task forward, find that their hands have 

received from it, the strength and direction that they need. 

                                                
68 Ibid. 
69 Ibid, Pg. 12. 
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E. Role Of Judiciary For The Protection Of Internally Displaced 

Women And Children 

 

Justice is not synonymous with equality: equality is one facet of it. Justice is 

not something which can be captured in a formula once and for all. It is a process, a 

complex and shifting balance between many factors including equality, Justice is 

never given; it is always task to be achieved. Justice is just allocation of advantages 

and disadvantages, preventing the abuse of power preventing the abuse of liberty by 

providing facilities and opportunities to the poor and disadvantaged and deprived 

social segments for a just decision of disputes adapting to change.70 

 

Role of judiciary in different causes of displacement is not exhaustive. Very 

few cases have come up before the courts. The reason may be that they are satisfied 

with the approach of the government in providing them relief and rehabilitation or 

because they are not known of the fact that they have rights after their displacement 

has taken place. 

 

a. Role of judiciary in protection of displaced women and children 

caused due to Ethnic Cleansing 

 

Instantly, we are concerned only with the proactive role of the Judiciary in 

protecting the rights of displaced person due to ethnic cleansing. Ethnic cleansing 

has taken place in Indi’s northeast which is as ethnically diverse as compared to the 

rest of the country. India’s northeast has witnessed major cases of ethnic cleansing 

in recent years; 

• Displacement of Bengali Hindus and Muslims from and within Assam; 

• Displacement of Adivasis and Bodos within and from western Assam 

• Displacement of Bengalis from Meghalaya, particularly from Shillong, the 

capital city 

of Meghalaya; 

• Displacement of the Bengalis from and within Tripura; 

                                                
70 Dias, ‘Jurisprudence’, 5th Edition, Butterworths, London, 1985, Pg 66. 
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• Displacement of Nagas, Kukis and Paites in Manipur; 

• Displacement of Reangs from Mizoram; 

• Displacement of Chakmas from Arunachal Pradesh and Mizoram. 

 

The Judiciary has, however, not been directly involved in the protection of 

the rights of those injured in violence as well as those displaced. Though the matter 

which is going to be discussed hereinafter does not exclusively deal with the IDPs 

but still it is important since it seems to indirectly deal in the protection of the right 

of the IDPs. An important case is to be mentioned here that of National Human 

Rights Commission vs. State of Arunachal Pradesh & Another.
71 public interest 

petition, being a writ petition under Article 32 of the Constitution, has been filed by 

the National Human Rights Commission (hereinafter called "NHRC") and seeks to 

enforce the rights, under Article 21 of the Constitution, of about 65,000 

Chakma/Hajong tribals It is alleged that these Chakmas, settled mainly in the State 

of Arunachal Pradesh, are being persecuted by sections of the citizens of Arunachal 

Pradesh. The factual matrix of the case may now be referred to. A large number of 

Chakmas from erstwhile East Pakistan now Bangladesh, were displaced by the 

Kaptai Hydel Power Project in 1964. They had taken shelter in Assam and Tripura. 

Most of them were settled in these States and became Indian citizens in due course 

of time. Since a large number of refugees had taken shelter in Assam, the State 

Government had expressed its inability to rehabilitate all of them and requested 

assistance in this regard from certain other States. Thereafter, in consultation with 

the erstwhile NEFA administration (North East Frontier Agency - now Arunachal 

Pradesh), about 4,012 Chakmas were settled in parts of NEFA. They were also 

allotted some land in consultation with local tribals. The Government of India had 

also sanctioned rehabilitation assistance @ Rs.4,200/- per family. The present 

population of Chakmas in Arunachal Pradesh is estimated to be around 65,000. 

 

The issue of conferring citizenship on the Chakmas was considered from 

time to time. Groups of Chakmas have represented to the petitioner that they have 

made representations for the grant of citizenship under Section 5(1)(a) of the 

                                                
71 1996 SCC (1) 742. 
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Citizenship Act, 1955 (hereinafter called "The Act") before their local Deputy 

Commissioners but no decision has been communicated to them. In the recent years, 

relations between citizens of Arunachal Pradesh and the Chakmas have deteriorated, 

and the latter have complained that they are being subjected to repressive measures 

with a view to forcibly expel them from the State of Arunachal Pradesh. 

 

The Committee for Citizenship Rights of the Chakmas (hereinafter called 

"The CCRC") filed a representation with the NHRC complaining of the persecution 

of the Chakmas, alleging immediate threats to the lives of the Chakmas. 

Approaching that, it finds impossible to extent protection to them to move the 

Supreme Court for solving the issue. Ahmed C.J. held; 

“We are a country governed by the Rule of Law. Our Constitution confers 

contains rights on every human being and certain other rights on citizens. Every 

person is entitled to equality before the law and equal protection of the laws. So 

also, no person can be deprived of his life or personal liberty except according to 

procedure established by law. Thus the State is bound to protect the life and liberty 

of every human-being, be he a citizen or otherwise, and it cannot permit anybody or 

group of persons, e.g., the AAPSU, to threaten the Chakmas to leave the State, 

failing which they would be forced to do so. The State Government must act 

impartially and carry out its legal obligations to safeguard the life, health and well-

being of Chakmas residing in the State without being inhibited by local politics.” 

 

The Court further issued various directions, directing the state that, the life 

and personal liberty of each and every Chakma residing within the State shall be 

protected and any attempt to forcibly evict or drive them out of the State by 

organised groups, such as the AAPSU, shall be repelled, if necessary by 

requisitioning the service of para-military or police force. Further, the Court spelt 

out that “except in accordance with law, the Chakmas shall not be evicted from their 

homes and shall not be denied domestic life and comfort therein.” 

 

Certain interim orders and judgements from High Courts across the country 

have also upheld the human right to adequate housing, and condemned the practice 
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of forced evictions without due process and adherence to human rights standards.72 

In P.K.Koul vs Estate Officer & Another,
73

 Gita Mittal J. held that, the instant case 

is a testimony to events which lead to an unprecedented ethnic cleansing of a 

minority community from the Kashmir valley on account of the inability of the State 

to protect them and their property from violence, who, as a result, were rendered 

homeless. Such turmoil was faced by the minority community in the state of Jammu 

& Kashmir after December, 1989, compelling its members to flee home, hearth and 

State for bare survival. 

 

The right to residence and to settle in any part of the country is assured to 

every citizen as a fundamental right under Article 19 (1) (e) of the Constitution of 

India… The right to shelter springs from this right and has been considered to be an 

integral part for a meaningful enjoyment of right to life under Article 21 of the 

Constitution of India.  

 

 It is essential to note that in fact no new right is being created, recognized or 

reiterated by the international instruments or the said guidelines. The right to shelter 

of every person has been recognized as an essential concomitant of right to life 

under Article 21 of the Constitution of India. It would clearly be covered under the 

definition of a “human right” under Section 2(1)(d) of the Protection of Human 

Rights Act, 1993, which includes rights relating to life, liberty, equality and dignity. 

The right to shelter, an essential part of right to life, would therefore also be a 

statutorily recognized right under Section 2(1)(d) of the Act of 1993 and enforceable 

as such also. 

 

In P. G. Gupta vs. State of Gujarat
74 the Supreme Court had further declared 

that it was the duty of the state to construct houses at reasonable costs and make 

them easily accessible to the poor, and that such principles have been expressly 

                                                
72 Reaffirming Justiciability: Judgements on the Human Right to Adequate Housing from the High 
Court of Delhi, Housing and Land Rights Network, New Delhi, 2013. Available at: http://www.hic-
sarp.org/documents/Reaffirming_Justiciability_judgement_on_HRAH_from_High_Court_ofDelhi.pd
f, visited on 13.12.14. 
73 P.K. Koul and Others. vs. Estate Officer and Another, W.P. (C) No. 15239/2004 and CM No. 

11011/2004, High Court of Delhi, 30 November 2010. 
74 1995 (2) SLR 72. 
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embodied in our Constitution to ensure socioeconomic democracy so that everyone 

has a right to life, liberty and security of the person. 

 

The Supreme Court has repeatedly reiterated the well settled position that the 

state has the constitutional duty to provide adequate facilities and opportunities to all 

including the disadvantaged and the displaced, by distributing its wealth and 

resources for the settlement of life and erection of shelter over their heads. The court 

has emphasized the constitutional right of every citizen to migrate and settle in any 

part of India for better employment opportunity and it would be the duty of the state 

to provide right to shelter to the disadvantaged in society (Ahmedabad Municipal 

Corporation vs. Nawab Khan Gulab Khan & Ors
75). 

 

It is the constitutional duty of the state to protect human rights and the 

fundamental rights of all persons. The distinction between such rights and legal 

rights which may require adjudication in appropriate proceedings has also been 

emphasised on several occasions. 

 

The expansion and interpretation by the courts has affirmatively established 

a positive right to housing and shelter for every person as part of the fundamental 

right. Human rights and fundamental rights are inalienable; their violations are 

indefensible. The state is under a constitutional obligation and duty to protect these 

rights. When violated, a citizen is entitled to their enforcement. The constitutional 

mandate upon it is coupled with the statutory duty and public law obligations to 

ensure the protection of the fundamental and basic human rights to all, in addition to 

its obligation under the several international instruments noticed above. This 

essentially remains in the exclusive domain of state functions. Failure to protect the 

citizens from eminent loss of life and property as well as maintenance of public 

order, implicates the state for culpable inaction. 

 

                                                
75 Ref: 1997 (11) SCC 121. 
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In the case of Sudama Singh and Others vs. Government of Delhi and Anr. 

(2010),76 the High Court of Delhi also established that housing is a human right. It 

stated: 

“Adequate housing serves as the crucible for human wellbeing and development, 

bringing together elements related to ecology, sustained and sustainable 

development. It also serves as the basic unit of human settlements and as an 

indicator of the quality of life of a city or a country’s inhabitants.” 

 

The recognized importance of the right to housing over time has led to its 

ratification and reinforcement through other international declarations, conventions 

and conferences, in which more precise and complex objectives have been 

developed. 

 

The Protection of life guaranteed by Article 21 encompasses within its ambit 

the right to shelter to enjoy the meaningful right to life. The right to residence and 

settlement was seen as a fundamental right under Article 19 (1) (e) and as a facet of 

inseparable meaningful right to life as available under Article 21. 

 

One another important case came before the Judiciary regarding the tragedy 

of Kandhamal77 is that the attack on the Christian community. Violence against 

religious minority communities across Orissa has been reported for the past two 

decades. The extreme right-wing nationalism propagated by Hindutva forces in 

India is aimed at creating a Hindu state. It operates with a mandate of perpetuating 

violence and discrimination against minority groups in order to maintain domination 

over them, and make them secondary citizens, living on sufferance, and subservient 

to the Hindu community. Christians, Muslims, adivasis and dalits are the minority 

groups who have been at the receiving end of such attacks by the Sangh Parivar. The 

state’s duty to provide relief, rehabilitation and reparations stems from the 

                                                
76 Sudama Singh and Others vs. Government of Delhi and Anr., W.P. (C) Nos. 8904/2009, 7735/2007, 

7317/2009 and 9246/2009, High Court of Delhi, 11 February 2010. 
77 Saumya Uma, “Kandhamal The Last Must Change its Course”, edited by Vrinda Grover, 
Published by Multiple Action Research Group, 1st Edition, 2010, website- http://www.ngo-
marg.org/wpcontent/uploads/2011/01/kandhamal-Book-Final.pdf, visited on 13.12.14. 
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Constitutional mandate to protect the life and liberty of the people, which envisions 

a life with dignity and not a mere animal existence.78
  

 

In 2008 led to large-scale internal displacement of Christian people from 

Kandhamal. Approximately 27,000 – 40,000 people were displaced and while some 

shifted to the 25 relief camps, many left for other towns in Orissa and some even for 

other states. The movement of people away from their homes was coercive and 

involuntary, as it was caused by the communally-motivated attacks over persons and 

property by violent mobs. The movement of such people was within the nation’s 

borders. The victim-survivors of Kandhamal violence, therefore, fall within the 

definition of IDPs according to standards of international law.79 

 

Communal violence, conversely, involves crimes committed against 

collectivities. Victim-survivors are targeted because of their religious identity, and in 

situations where there is an extraordinary deviation or collapse of state institutions, 

functionaries and agencies with the statutory duty to govern in accordance with 

Constitutional principles and provisions fail to do so. Even in those few provisions 

in the IPC that may be used for crimes committed in contexts of communal violence 

that deal with crimes against collectivities, the approach of the law is to construe 

these crimes as ‘unlawful assembly’ and ‘riot’, terms that do not accurately reflect 

the realities of communal violence.80  

 

In our understanding, a communal riot is spontaneous and involves clashes 

between two groups possessing more or less equal power. Communal violence, on 

the other hand, is planned and involves the more powerful launching attacks upon 

the less powerful, with state complicity and its overt or covert sanction. The 

description of communal violence situations (such as anti-Sikh violence in 1984, 

post-Babri Masjid violence in 1992-93 and Gujarat carnage in 2002) as ‘pogrom’, 

‘carnage’ and ‘genocide’ indicates that these were planned attacks upon religious 

                                                
78 Francis Coralie Mullin vs. Administrator, Union Territory of Delhi AIR 1981 SC 746. 
79 Supra Note 77, Pg. 70. 
80 Ibid. 
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minorities, with state complicity and sanction to varied extents.81 The IPC 

framework seeks to protect the state from its people, but in situations of communal 

violence, it is the people who need protection from the state. This presumption in the 

IPC completely contradicts the principles of constitutional democracy, which 

warrant that people be protected against the arbitrary exercise of power wielded by 

the state and its functionaries. 

 

The State’s obligation to protect the lives and property of its citizens in times 

of communal violence is mandated by the law and reiterated by the judiciary. In the 

words of the Delhi High Court, “it is the duty and responsibility of the State to 

secure and safeguard life and liberty of an individual from mob violence. It is not 

open to the State to say that the violations are being committed by private persons 

for which it cannot be held accountable.”
82 Under the Constitutional scheme, the 

maintenance of public order is a responsibility of the State government83  whereas 

the Union has a duty to ensure that the state is run in accordance with the provisions 

of the Constitution and to protect the State against any internal disturbance.84 

Furthermore, under the Code of Criminal Procedure the local Magistrate has the 

                                                
81 Saumya Uma, “Kandhamal The Last Must Change its Course”, edited by Vrinda Grover, 
Published by Multiple Action Research Group, 1st Edition, 2010, website- http://www.ngo-
marg.org/wpcontent/uploads/2011/01/kandhamal-Book-Final.pdf, visited on 13.12.14, Pg 122. 
82 Bhajan Kaur vs. Delhi Administration through the Lt. Governor ILR 1996 Delhi 754: 3 (1996) CLT 

337. 
83 Item 1, List 2, Seventh Schedule of the Constitution of India. 
84 Article 355 of the Indian Constitution obligates the Central government “to protect every state 
against external aggression, internal disturbance and to ensure that the government of every state is 
carried out in accordance with the provisions of this Constitution.” Article 356 (1) states as follows: 
“(1) If the President, on receipt of a report from the Governor of a State or otherwise, is satisfied that 
a situation has arisen in which the Government of the State cannot be carried on in accordance with 
the provisions of this Constitution, the President may by Proclamation – 
(a) assume to himself all or any of the functions of the Government of the State and all or any of the 
powers vested in or exercisable by the Governor or any body or authority in the State other than the 
Legislature of the State; 
(b) declare that the powers of the Legislature of the State shall be exercisable by or under the 
authority of Parliament; 
(c) make such incidental and consequential provisions as appear to the President to be necessary or 
desirable for giving effect to the objects of the Proclamation, including provisions for suspending in 
whole or in part the operation of any provisions of this Constitution relating to any body or authority 
in the State: 
Provided that nothing in this clause shall authorize the President to assume to himself any of the 
powers vested in or exercisable by a High Court, or to suspend in whole or in part the operation of 
any provision of this Constitution relating to High Courts.” 
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power to call upon the armed forces of the Union to aid in the civilian administration 

to ensure that public order is maintained.85 

 

 It would appear therefore that both the state and the central governments 

have a responsibility to ensure that citizens’ fundamental rights guaranteed by the 

Constitution are not violated through incidents such as communal violence. The 

courts have clarified that since secularism is a basic feature of the Indian 

Constitution, “any State Government which pursues unsecular policies or unsecular 

course of action acts contrary to the constitutional mandate and renders itself 

amenable to action under Art. 356.”
86 Further, the courts state that “the acts of a 

State Government which are calculated to subvert or sabotage secularism as 

enshrined in our Constitution, can lawfully be deemed to give rise to a situation in 

which the government of the State cannot be carried on in accordance with the 

provisions of the Constitution.”
87  

 

After a long process the researcher had surveyed the context of communal 

violence of whole India she found that, India does not have any normative standards 

related to rights of internally displaced persons (IDP) as well as corresponding 

duties of the government. The state was failure to discharge its obligations towards 

providing relief, rehabilitation and reparation in the Kandhamal violence. The 

absence of normative standards in India on state obligation with regard to victim-

survivors of communal violence who become IDPs, coupled with a lack of 

institutional arrangements for discharging such obligations towards IDPs, result in 

blatant violations of the fundamental and human rights of victim-survivors in 

contexts of communal violence. 

 

Hence, there is a need for incorporating the Guiding Principles on Internal 

Displacement into the national policy framework of India, in order to address 

internal displacement through factors including communal violence. Such a policy 

ought to aim at ensuring full protection of rights of IDPs in consonance with 

                                                
85 Section 130, Code of Criminal Procedure, 1973. 
86

 B.P.Jeevan Reddy J in S.R.Bommai vs. Union of India, 1994 AIR 1918, 1994 SCC (3) 1.  
87 Ibid. 
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standards prescribed by the Guiding Principles. It ought to address all elements of 

the problem of displacement – prevention, protection and assistance, as well as 

emphasize the state’s obligation to find durable and sustainable solutions. 

 

The State’s obligation towards peace-building of the IDPs’ right is to 

establish justice and the rule of law, reconstruction, economic and psychological 

rehabilitation, and reconciliation. The state has the duty to create an environment 

that can sustain return or local integration through access, without discrimination, to 

basic public services, legal and personal documentation, and to livelihoods or 

income-generating opportunities 

 

Indian efforts at formulating policies of a similar nature in other contexts 

(such as natural disasters) should also be taken into consideration because they 

provide useful pointers to appropriate government obligations in contexts of 

communal violence. The Orissa Relief Code 1996, enacted to deal with instances of 

flood, famine, drought, earthquakes and other natural disasters, lays down the types 

of relief that are to be given for different sets of people, and provides clear duties for 

specified government departments. The National Policy on Resettlement and 

Rehabilitation for Project Affected Families, 2004, which extends to instances 

wherein agricultural families are displaced from their lands due to developmental 

activities, recognizes the right of the families to be given cattle, land, houses and 

other property commensurate to what they owned prior to their displacement. 

 

In Union Of India & Ors. vs Vijay Mam,
88

 held, a writ petitions which were 

filed by the respondents herein. All these respondents are Kashmiri Pandits with 

their permanent residence in the State of Jammu and Kashmir. They were employees 

of the Central Government and most of them were posted in Kashmir. However, due 

to the turbulence in that State resulting in putting their lives in danger, they were 

transferred to Delhi. In fact, most of these respondents were representing the 

intelligence agencies, paramilitary and defence forces as well as the Government 

media and had become the prime target of militants. 

                                                
88 LPA No.332 of 2011, Pronounced on: 1st June, 2012. 
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The present petitioners along with several other families, have been 

compelled to relocate within India and would therefore fall under the category of 

such internally displaced persons ('IDPs') who have received either insufficient or no 

protection by the State, from or during their persecution. 

 

It is very unfortunate that, there is no specific law, rule, regulation or 

instrument providing for treatment of IDPs or setting out any minimum standards for 

their protection, rehabilitation and relocation. The Guiding Principles on Internal 

Displacement reiterate the very right to shelter constitutionally guaranteed and 

recognized as a basic human right in the international instruments. These Guidelines 

thus consolidate and fill gaps in national and international law relating to such 

displaced persons. They also provide a valuable benchmark for what must be 

ensured as part of the basic human rights security of such persons and would guide 

consideration of the rights of the present petitioners. 

 

In Shri J.L. Koul & Anr. v. State of Jammu & Kashmir & Ors.
89

 In that 

case, Shri J.L. Koul & the other petitioners were Kashmiri pandits who were 

employees of the State Government and being State Government servants, had been 

allotted residential accommodations in Jammu between 1989. 

 

Their houses in the valley were either destroyed or burnt down by militants. 

Even though they had retired from service, these petitioners were permitted to retain 

the Government accommodations in Jammu for safety reasons. Such a step was 

considered necessary and inevitable by the State Government as the atmosphere was 

not congenial for the appellants to return to the valley, more so when they had lost 

their respective houses. It appears that other state Government employees awaiting 

allotment of official accommodation, could not get the same for the reason that these 

retired persons continued to occupy the official accommodation. 

 

The learned Single Judge had also directed that the persons who were not in 

Government service but required Government accommodation because of security 

                                                
89 CIVIL APPEAL NO. 3809 OF 2005. 
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reasons, should be tried to be accommodated within one complex so that their 

security is ensured, reducing the burden on the State which would have to incur 

lesser amount for their security. 

 

In the words of Justice Vithyathil, “There is much truth in saying that if you 

want peace you must work for justice.”
90 The researcher had tried to show that there 

are glaring inadequacies in the framework of Indian law and policy when used to 

address contexts of communal violence, and these inadequacies cause severe 

obstacles to justice. The present laws are not designed to adjudicate mass crimes 

wherein an entire community is targeted with the willful and culpable acts of 

commission and omission by state agencies. The yardstick of “normal times” cannot 

be indiscriminately applied to trials marked by an extraordinary collapse of state 

agencies and institutions.91 To prosecute and convict extraordinary crimes 

committed in contexts of communal violence and to provide justice, security and 

restore a life with dignity to victim-survivors, India needs a different legal regime, 

for which some pointers may be taken from international law. 

 

b. Role of judiciary in protection of displaced women and children 

caused due to Natural Calamities 

 

Calamity is a leveler of rich and poor, strong and weak, all are suffering 

alike. The fallout of natural calamity is considered to be the flow of generosity for 

help to the victims from the country and all over the world. At times, so much of 

relief material and money is received that its management and distribution pose an 

uphill task to the government. No doubt, a natural calamity causes devastation and 

destruction of life and property of the people.  It renders numerous homeless and 

displaced. 

 

                                                
90 Report of the Justice Joseph Vithyathil Commission on the Tellicherry riots, 1971. 
91 Vrinda Grover, ‘The Arrears of Justice’, Indian Express, 11 February 2010. 
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One of the case that can be mentioned here about the Gujarat High Court 

direction in Bipin Chandra J. Diwan v. State of Gujarat.
92 Regarding to this case it 

was found in newspapers and media reports that the Government has failed to meet 

the situation arising from the calamity and has no adequate infrastructure to 

satisfactorily perform the stupendous task of providing relief to the displaced family.  

 

In the petition, apprehensions have been raised and doubts expressed that the 

tremendous quantity of relief material and money received as contribution from 

different bodies, organisations and persons for the quake victims and which is likely 

to be received in future may not be properly utilised leaving the victims high and 

dry. 

 

The main reliefs claimed are issuance of directions to Government to set up 

independent committee or commission manned by experts in different fields who 

may be found competent in quake relief management operations. It is prayed that 

such independent committee or commission of experts should be entrusted the relief 

materials and the relief fund to ensure their proper utilisation for the victims and to 

avoid their diversion, misappropriation and loss. 

 

The Respondent of the present case had contended that, the allegations of 

slackness and inefficiency leveled against the Government in the petition are 

baseless. The contributions received in cash and kind constitute the Government 

fund and the Government, though duly formed Committees for management of 

quake relief, is committed to utilize them for quake victims. In the instant case, the 

Court acknowledged the need of legislation to address to such kind of disaster and 

held; 

“The duties of the Government or the Court on occurrence of a disaster or 

natural calamity of this magnitude are not statutorily regulated. In fact, there is 

complete lack of any legislation in this field. Article 21 of the Constitution of India 

which guarantees to every citizen protection of his life and personal liberty, is 

repository of all important human rights which are essential for a person or a 

                                                
92 AIR 2002 Guj 99. 
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citizen. When there is a natural calamity like earthquakes, floods, fire, cyclones and 

similar natural hazards the State as guardian of the people is obliged to provide 

help, assistance and support to the victims of such natural calamities to help them to 

save their lives.”
93

 

 

Art. 21 of the Constitution the Supreme Court have deduced an affirmative 

obligation to preserve human life. There is no parallel to the present colossal natural 

calamity as in India. In order to protect the human rights as a part of right that flows 

from Art. 21, the Supreme Court has enforced obligations to the Government and 

the State to protect life of every citizen of the country. 

 

The Supreme Court is prompted by the philosophy of social justice or social 

rights. In doing so, the Supreme Court has been even enforcing directive principles 

of State policy. This was so done because with the amendment of the preamble of 

the Constitution "social justice" is an objective for the Government to achieve. 

Whatever may be the precise content of "social justice", it is held to include 

recognition of the needs of weaker section of the community as "human being". This 

need is more urgent where a large section of people have been seriously affected by 

natural calamity like earthquake and their homes and life is totally shattered. 

 

In the present case the Supreme Court had taken a view that to humans 

affected by calamity the State is obliged to provide help, assistance and support, so 

that they may be able to save their lives. This right of assistance in calamity has to 

be treated as an enforceable right. Such affected persons, as a result of the calamity, 

are rendered helpless and handicapped. Help and corrective action sought for them 

through service-spirited organisations or section of people cannot be thwarted, but 

the same deserves to be encouraged. 

 

This case leads us to one conclusion that an immediate legislation to look 

after this affair is essential instead of filing writ petition or for that matter a PIL. A 

law in this respect can solve this problem. 

                                                
93 Ibid, Pg. 103. 
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The doctrine of parens patriae was applied by the Supreme Court in the case 

of Charanlal Sahu v. Union of India
94. This doctrine was appropriate to apply to 

the case of victims of earthquake like the present one which occurred in Gujarat. 

The court held; 

“The concept in jurisprudence of doctrine of parens patriae is that the State 

has the inherent power and authority to provide protection to the person and 

property of persons non-sui juris such as minor, insane and incompetent persons 

like those rendered helpless due to earthquake disaster. "Parens patriae" has been 

literally explained to mean "the father of the country" and is used to designate the 

State referring to its sovereign power of guardianship for persons under disability. 

Parens patriae jurisdiction, it has been explained is the right of sovereign and 

imposes a duty on sovereign, in public interest, to protect persons under disability 

who have no rightful protector. Conceptually, the parens patriae is theory of 

obligation of the State to protect and take into custody the rights and privileges of its 

citizens for discharging its obligations. The Constitution makes it imperative for the 

State to secure to its citizens rights guaranteed by Constitution and where the 

citizens are not in a position to assert and claim their rights, the State can be 

activated and approached to effectively come upon the scene and protect the human 

rights of victims of a disaster. The Supreme Court has held that the Preamble of the 

Constitution read with Directive Principles in Arts. 38, 39 and 39A enjoins the State 

to take up this responsibility. It is the protective measure to which the Social 

Welfare State is committed.” 

  

The Court commented on the role of Government functionaries held; 

“The allegations of failure and incapacity of the Government machinery 

show a prejudice and distrust in the elected Government. The paradox in a 

democratic society is that the people expect too much from the elected Government 

and its executive and at the same time show utmost distrust in it and its 

functionaries. It is too early to attribute any failure to the Government machinery 

and show distrust in its capability to meet the situation which has arisen out of the 

disaster. The petitioners could have been careful enough not to take any stand as 

                                                
94 AIR 1990 SC 1480. 
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would have a demoralising effect on host of officers, members of the staff and 

workers in the government machinery who are actively involved in the relief and 

rehabilitation operations. Obviously, the country was totally unprepared for a 

calamity of this dimension, but there is no cause to distrust capabilities of 

Government machinery to handle the situation.” 

 

The functions of a State governed by Constitution and Rule of Law are to 

take necessary remedial measures as parent and guardian of the citizens of the 

country to help and support helpless victims of a massive disaster. This is the 

obligation of the State which is enforceable by the victims or public-spirited 

organisations on their behalf by way of collective action.  

  

c. Role of judiciary in protection of displaced women and children 

caused by Development Projects 

 

India has invested in industrial projects, dams, roads, mines, power plants 

and new cities to achieve rapid economic growth. This has been made possible 

through massive acquisition of land and subsequent displacement of people. 

Development Displacement Population is the single largest category among all 

Internally Displaced Populations (IDPs). The judiciary has contributed in protecting 

the rights of the displaced person due to development project. The role of the 

judiciary in addressing to the issue of development Induced Displacement may be 

studied under the following heads. 

 

i. Impact fall upon the internally displaced women and children caused 

by Mining Activity 
 

The tribal / adivasi regions of India are prominently located in forest areas 

which are rich in biodiversity. These areas have vast reserves of flora, fauna and 

minerals. Since, these areas are rich in biodiversity they are prone to exploitation for 

just and unjust causes. Due to this reasons, the Constitution of India has provided 

safeguards and legislations which protect these people as well as the country’s 

natural resources. 
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The Swadeshi Forest is home to the indigenous Tribal Communities who are 

being displaced on account of large-scale mining operations. It is submitted that this 

displacement of the Tribal Communities violates their right to shelter guaranteed 

under Art. 21 of the Constitution. 

 

The right to shelter has been read into Art. 2195 as an essential concomitant 

of the fundamental right to life96  have been read into Art. 21. This Hon'ble Court 

has interpreted the right to shelter to mean the right against forceful eviction.97 

Crucially, with regard to forest dwelling tribal communities, this right has been 

codified under the Forest Rights Act.98 Therefore, it is submitted that the Tribal 

Communities are entitled to their natural habitat under Art. 21 and this is 

contravened by the Project.  

 

The state when mining projects have displaced and affected these 

communities have now spiralled into a region of war and violence, given the scale 

and number of mining projects being proposed in the adivasi lands. The impacts that 

these projects have had on the adivasi women have completely been by-passed with 

the women being excluded from any consultation, compensation or rehabilitation. 

Yet the impacts have caused serious problems and human rights abuses on adivasi 

women who are the principal campaigners for the protection of their lands and 

natural resources. 

 

Mining projects have led to displacement of adivasi communities where 

women are direct losers, yet are not accounted for in the project costs. Displacement 

to adivasi women means more than just losing a house or land. Existing mining 

projects show how women lose their economic activities, food security, social, 

cultural and health support systems, and often end up as landless and migrant labour. 

                                                
95 Olga Tellis v. Bombay Municipal Corporation, AIR 1986 SC 180; Shantistar Builders v. Narayan 

Khimalal Totame, AIR 1986 SC 180. 
96 Francis Corallie Mullin v. Administrator, Union Territory of Delhi, AIR 1981 SC 746; Shantistar 

Builders v. Narayan Khimalal Totame, AIR 1990 SC 630; Ahmedabad Municipal Corporation v. 

Nawab Khan Gulab Khan, (1997) 11 SCC 123.   
97 Ram Prasad Yadav v. Chairman, Bombay Port Trust, 1989 SCALE (1) 716. 
98 Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of Forest Rights) Act, 3 
(2006).   
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Displacement from Scheduled Areas (areas marked out with predominantly 

adivasi populations under the Constitution of India) also has direct impact on 

adivasi women’s constitutional and customary rights over their land.  

 

The Fifth Schedule of the Indian Constitution guarantees to the adivasis in 

the country and is the backbone to the legal framework in the adivasi areas. The 

most important right provided under this Schedule is the prevention of land 

alienation through land transfer regulation where no land or immovable property in 

Scheduled Areas can be transferred by way of sale or lease to persons other than an 

adivasi. 

 

For the adivasi women, the Fifth Schedule of the Constitution provides 

protection of their lands and natural resources from being alienated to outsiders. 

Even if it does not directly provide for legal entitlements to the women, they enjoy a 

fair degree of control and access to these resources within their traditional social 

norms as long as the lands are within their community fold. As women have a 

primary role in agriculture and forestry activities, the cultural practices allow for 

decision-making and usufructory rights of women as well as their control over 

incomes, to a large extent. 

 

In Rural Litigation and Entitlement Kendra v. State of U.P.
99is the first 

case where the Supreme Court made and attempts to explore the adverse effects of 

mining. In this case, the petitioners, a voluntary organization, feared that mining 

activities of the lessees caused ecological disturbance. According to a committee of 

experts appointed by the Court, mining of limestone in certain areas was found 

dangerous and damaging ecological balances. The Supreme Court ordered to close 

the mining operations in these areas, though it permitted mining operations in 

certain other cases. The court further laid down; 

“Indisputably displacement has been suffered by these lessees and the 

sudden displacement must have up-set their activities and brought about substantial 

inconvenience to them. The court has no other option but to close down the activity 
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in the broad interests of the community. This however, does not means that the 

displaced mine owner should not be provided with alternative occupation. What is 

necessary is a time frame functioning if rehabilitation is to be made effective. It may 

be that all the displaced mine owners may not find suitable mining sites within the 

States of U.P. it is therefore necessary to associate some other states in the 

programme while effecting rehabilitation by giving alternative mining sites, ecology 

and environment will have to be considered.”
100

 

 

In this case the court directed that a Committee should be set up to oversee 

the rehabilitation of the displaced of the displaced mine owners. This rehabilitation 

task was to be carried out in consultation with other State of U.P. may not be able to 

meet the requirements of the situation. Hence the court was zealous in protecting the 

rights of the mine owners as well as protection of the environment. 

 

In yet another judgment of Samantha v. State of Andhra Pradesh
101the 

Supreme Court upheld and protected the lives and livelihood of the adivasis. This 

judgment is important in the context of increasing mining activities and the growing 

involvement of the private section in the displacement process of tribal/ adivasis 

who are residing in nature-rich Tribal/ Scheduled Areas. 

 

The Samatha Judgement was delivered on 11 July 1997, after a four- year 

legal battle by a three- judge bench of the Supreme Court. The Court upheld that 

private mining industries must be seen as a ‘non-tribal person and hence, all mining 

leases to private industries in the tribal lands of Scheduled Areas are null and void. 

The judgement also highlighted that every Gram Sabha should prevent alienation of 

land in the Scheduled areas and that the mineral wealth of these areas should be 

exploited by tribals themselves.102 

 

                                                
100 Ibid, Pg. 2209, 2210. 
101 AIR 1997 SC 3297. 
102 Lyla Mehta, “Displaced By Development Confronting Marginalisation and Gender Injustice”, 
Sage Publication Indi Pvt. Ltd., Published in 2009, Pg. 253. 



 

Role of Executives and Judiciary in Protection of the Economic and Social Rights of 

443 

 

The Samatha took up the legal battle against mining in the Scheduled area on 

a constitutional point, there were many larger issues at stake. These included the far- 

reaching socio- economic and cultural impacts of the mining industries on adivasi 

women and men, and the overarching ‘development’ agenda being forced upon the 

adivasis, often experienced by them as an enterprise that treats them as its debris 

rather than its beneficiaries.103 

 

 Adivasi displacement due to mining activities in Andhra Pradesh and the 

neighboring state, it has been demonstrate how mining activities have put negative 

impacts upon the women’s livelihood, security employment opportunities and rights. 

Analysis made an outline that, a special focus on these women to give with legal 

protection. The judgement of the present case is powerful piece of legislation that 

upholds the rights of the adivasi women and men, and is aimed at preventing 

misrepresentation of the Constitution for future unlawful land appropriations. 

 

“The Samatha case was solely fought on constitutional and legal grounds 

and not on wider issues concerning environmental and development policies. The 

key issue on which the case was fought was that the transfer of lands in a Scheduled 

area to a private mining industry was a violation of the Fifth Schedule and the Land 

Transfer Regulation Act, 1959, and that an industry is also considered a juristic 

‘person’ and not a tribal.”
104

   

 

The majority judgment ruled that- 

“When two competing public purposes claim preferential policy decision, 

option to the State should normally be to elongate and achieve constitutional goal. 

Secondly the constitutional priority yields place to private purpose, though it is 

hedged by executive policy. As facet of interpretation, the Court too adopts 

purposive interpretation tool to effectuate the goals set down in the Constitution. 

Equally, the executive Government in its policy options requires keeping them in the 

backdrop and regulating disposal of their land- property in accordance with the 
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constitutional policy, executive decision backed by public policy and, at the same 

time preserve paramount Tribal interest in the Scheduled Areas”.
105 

 

This can be further explained with the view that the founding fathers were 

conscious of the exploitation of the Tribals. They were anxious to preserve the tribal 

culture and their holdings. At the same time, they intended to provide ad create 

opportunities and facilities, by affirmative action, in the light of the Directive 

Principles in Part IV, in particular, Article 38, 39, and 46 and cognate provisions to 

prevent exploitation of the tribals by ensuring positively that the land is a valuable 

endowment and a source of economic empowerment, social status and dignity of 

persons.106 

 

It was further contented that the rich mineral wealth being a national asset 

cannot be kept unexploited which is detrimental to the national development, is 

devoid of force. Instead of getting the minerals exploited through non-tribals, by 

exploitation of tribals, the minerals could be exploited through an appropriate 

scheme, without disturbing ecology and forest, by the tribals themselves, either 

individually or through Co-operative Societies composed solely of the tribes with 

the financial assistance of the State or its instrumentalities.107 

 

Jusitce S.Saghir Ahmad who concurred with the majority opinion ruled that- 

“If the government was allowed to transfer or dispose of its own land in 

favor of non-tribals, it would completely destroy the legal and constitutional fabric 

made to protect the Scheduled Tribes. The prohibition, so to say, disqualifies non- 

tribals as a class from acquiring or getting property on transfer”.
108

 

 

This means that the State Government cannot transfer, assign or sell to a 

‘person’ of its choice but has to transfer, assign or sell to a member of the Scheduled 

tribe or a Co-operative Society of the Scheduled Tribes. 

                                                
105

 Samatha v. State of Andhra Pradesh, Pg. 3333, as per K. Ramaswamy J. 
106 Ibid. Pg 3336. 
107 Ibid, Pg 3342. 
108 Ibid, Pg 3363. 
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The majority view as per Justice Pattanaik was that- 

“The Constitution in our considered opinion does not in any manner suggest 

that alienation of Government land within the Scheduled area was intended to be 

prohibited in favour of a non-tribal person.”
109

 

 

Though the case is totally concerned to the State of Andhra Pradesh, it was 

proactively applicable to the Schedule areas in Haryana, Gujarat, Madhya Pradesh, 

Bihar, Orissa, Rajasthan and Maharashtra, as well, since the problem faced by tribals 

in scheduled areas is common to all these states. The mining entrepreneur should set 

aside 20% of his profits to improve the living conditions of tribals by establishing 

school, hospitals, and sanitation and transport facilities by laying roads etc. 

 

“Since the mining activities are being carried out mostly within the 

Scheduled area, it is the duty of the State to see that a part of the profits earned by 

the lessees should be spent for amelioration the living conditions of the tribals by the 

lessees themselves. The state may also consider the question of incorporating some 

provision in the leases itself for achieving the aforesaid objectives.”
110

 

 

In considering the petition of a people displaced by the Rourkela Steel Plant, 

their claim for jobs of the adult population and for a preferential right to 

employment was rejected by the Supreme Court.111 Apart from a not being able to 

discover the infringement of a fundamental right, the court found the process of 

acquisition validated by conformity to the process prescribed in the (LAA). 

 

‘Their land’, the court said, ‘was taken under the LAA. They were paid 

compensation for it. Therefore, the challenge raised on violation of Article 21 is 

devoid of any merit.’ 

 

                                                
109 Ibid, Pg. 3371. 
110 Ibid, Pg. 3380. 
111 Buta Prasad Kumbhar V. SAIL, 1995 Supp 2 SCC 225 at 229, para 6. 
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The constitutional mandate that a deprivation of life (and livelihood and 

dignity) will have to be only by procedure established by law was believed to be 

fulfilled by applying the LAA. 

 

It is possible that the court found the claims for total absorption in, and 

preferential right to employment, through the generations of the displaced, 

impossible of performance and therefore unreasonable, apart from striking it as 

excessive. The indignation of the court testifies to definite judicial attitudes. 

 

‘The government has paid market value for the land acquired’, it said, ‘even 

if the government or the steel plant would not have offered any employment to any 

person it would not have resulted in violation of any fundamental right.’ 

 

The irate court went so far as to say that ‘Acceptance of such a demand 

would be against Article 14’, implying that displacement does not constitute a 

rational basis for positive discrimination. The distance between the perception of 

injustice of the displaced population, and the statutorily circumscribed 

understanding of the court are testimony to the importance of initiating amendments 

to the law. The existence of policy is no substitute. 

 

The anomaly of an interpretation of the law of compensation which converts 

a protection into a disability was witnesses in the case of the tribals in Andhra 

Pradesh. The transfer of land in an agency area may only be from one tribal to 

another- a measure to ensure protection. As is often the case, the rightness of the 

displacement was not in challenge it was the enhancement of compensation that was 

sought. The high court found that the market value of the land, being the norm in 

determining compensation, would be affected by the incapacity of the tribal to enter 

into open market transactions. A tribal in an agency area may only part with his land 

to another tribal. The buying capacity of the tribals being, generally, limited, the 

compensation would have to be computed accordingly.112 The Supreme Court 

                                                
112 Special Tahsildar V. Kabbidi Posayya CA Nos 1341, etc, of 1992 decided on March 2, 1994 (AP 
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thought it fit to dismiss it merely with a remark that this “is not a correct approach”. 

The difference between the market value and the reinstatement value was disposed 

of on the understanding of solatium as making up the difference.113 

 

The court has always taken into consideration the fact that India is a welfare 

state and all the state policy should be taken on and for the welfare of the people. 

The state cannot escape its liability and hence answerable to the people whenever it 

does or commits any wrong towards its people. 

 

ii. Impact fall upon the internally displaced women and children caused 

by National Parks and Wildlife Sanctuaries 

 

India has a large body of legislative measures relating to environmental 

issues. The Constitution of India, 1950, did not include any specific provision 

relating to environment protection or nature conservation. Presumably, the acute 

environmental problems being faced now in the country were not visualized by the 

framers of the Constitution. 

 

Specific provisions relating to certain aspects of the environment, more 

specially for the protection of the forests and wildlife in the country, were 

incorporated in Part IV- Directive Principles of the State Policy (Article 48A) 

Protection and improvement and safeguarding of forests and wild life, under (Article 

51-A) (g) duty of every citizen of India to protect and improve the natural 

environment including forests, lakes, rivers and wild life. In furtherance of these 

objectives, The Wild Life (Protection) Amendment Act, 2002: An Act has to 

provide for the protection of wild animals birds and plants and for matters connected 

therewith or ancillary or incidental thereto with a view to ensuring the ecological 

and environmental security of the country.  

 

Further it has made the Scheduled Tribes (Recognition of Forest Rights) Bill 

2005, to recognize and vest the forest rights and occupation in forest land in forest 

                                                
113 K Posayya V. Special Tahsildar (1995) 2 SCALE 683. 
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dwelling Scheduled Tribes who have been residing in such forests for generations 

but whose rights could not be recorded; to provide for a framework for recording the 

forest rights so vested and the nature of evidence required for such recognition and 

vesting in respect of forest land. 

 

The position of forest dwellers rights on land prior to the enactment of 

Recognition of Forest Rights Act, 2006 can be summed up based on decision of the 

court in Banwasi Seva Ashram v. State of U.P.114 

 

The Supreme Court of India accepted a letter written to the Court as writ 

petition in Banwasi Seva Ashram v. State of U.P.
115 The Supreme Court had to 

consider issues relating to the claim to land and related rights of the Adivasis living 

within Dudhi and Robertsganj Tehsils in the District of Mirzapur in Uttar Pradesh. 

The State Government declared a part of these lands in the two Tehsils as reserved 

forest as provided under Section 20 of Indian Forest Act, 1927,116 and in regard to 

the other areas notification under Section 4 of the Act was made and proceedings for 

final declaration of those areas also as reserved forests were undertaken. Adivasis 

and other backward people living within the forest used the forest area as their 

habitat. They had raised several villages within these two Tehsils and for 

generations had been using the forests around for collecting the requirements for 

their livelihood. The Tribals had converted certain lands around their villages into 

cultivable fields and had also been raising crops for their food. These lands too were 

included in the notified areas and, therefore, attempt of the Adivasis to cultivate 

these lands too was resisted. 

                                                
114 AIR 1987 SC 374. 
115 Ibid. 
116 Section 20: Notification declaring forest reserved: (1)When the following events have occurred, 
namely –(a) the period fixed under section 6 for preferring claims have elapsed and all claims (if any) 
made under that section or section 9 have been disposed of by the Forest Settlement officer; (b) if any 
such claims have been made, the period limited by section 17 for appealing from the orders passed on 
such claims has elapsed, and all appeals (if any) presented within such period have been disposed of 
by the appellate officer or Court; and (c) all lands (if any) to be included in the proposed forest, 
which the Forest Settlement-officer has, under section 11, elected to acquire under the Land 
Acquisition Act, 1894 (1 of 1894), have become vested in the Government under section 16 of that 
Act, the State Government shall publish a notification in the Official Gazette, specifying definitely, 
according to boundary-marks erected or otherwise, the limits of the forest which is to be reserved, 
and declaring the same to be reserved from a date fixed by the notification. (2) From the date so fixed 
such forest shall be deemed to be a reserved forest. 
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Criminal cases for encroachments as also other forest offences were 

registered and systematic attempt was made to obstruct them from free movement. 

The Government took steps for throwing them out under the U.P. Public Premises 

(Eviction of Unauthorized Occupants) Act, 1972. 

 

In 1983, the Court ordered to work out a formula under which claims of 

Adivasis or Tribals in Dudhi and Robertsganj Tehsils, to the possession of land and 

to regularisation of such possession may be investigated by a high powered 

committee with a view to reaching a final decision with regard to such claims. 

Finally the Supreme Court in this case laid down; 

“Indisputably, forest is a much wanted national asset. On account of the 

depletion thereof ecology has been disturbed; climate has undergone a major 

change and rains have become scanty. These have long term adverse effects on 

national economy as also on the living process. At the same time, we cannot lose 

sight of the fact that for industrial growth as also for the provision of improved 

living facilities there is great demand in this country for energy such as electricity. 

In fact, for quite some time the country in general and specific parts thereof in 

particular, have suffered a tremendous set back in industrial activity for want of 

energy”.
117

 

 

In this case the court ruled in favour of development project and at the same 

time directed that the NTPC is to provide facilities to the land oustees who are 

dispossessed of their land. 

 

In another case of Animal and Environment Legal Defence Fund Vs Union 

of India
118 Supreme Court dealt with the Tribal Rights and privileges in the forest 

area. In this case Supreme Court had to resolve a dispute between two neighboring 

states on the rights of tribals. The Government of Madhya Pradesh allowed fishing 

permits to the displaced tribal people in Toltadoh reservoir within Pench National 

Park. The government of Maharashtra objected on environmental grounds such as 

                                                
117  Patiala v. Ravinder KumarAIR 1987 SC 376. 
118 AIR 1997 SC 1071. 



 

Role of Executives and Judiciary in Protection of the Economic and Social Rights of 

450 

 

potential danger of felling trees harm to crocodiles and turtles in the reservoir 

disturbance to water birds and migratory birds and the possibility of lighting fires 

and throwing garbage and polythene bags around and into the reservoir. The fact 

that displaced persons were not systematically rehabilitated weighed more in the 

balance. The Court observed while every attempt must be made to preserve the 

fragile ecology of the forest area and protect the Tiger Reserve the right of the 

tribals formally living in the area to keep body and soul together must receive proper 

consideration. Undoubtedly every effort should be made to ensure that the tribals 

when resettled are in a position to earn their livelihood. 

 

Emphasizing stricter vigilance on the exercise of fishing rights and allied 

matters the Court insisted on photo identity for access of permit holders, check posts 

to bar transgress into other parts daily record of fish catch prohibition of tribal 

fishermen from lighting fires on the banks of reservoir and sanction of more 

monitoring facilities. 

 

In Pradeep Kishan,
119  the Supreme Court has stated that the State 

Government does not have any power to bar the entry of the villagers living in and 

around the Sanctuaries and the National Parks till their rights are not acquired and 

notifications under Section 26-A and 35 were issued120. The Court also stated that 

the procedure in regard to acquisition of rights in and over the land to be included in 

                                                
119 AIR 1996 SC 2040. 
120 26A. (1) When- 
(a) a notification has been issued under Section 18 and the period for preferring claims has elapsed, 
and all claims, if any, made in relation to any land in an area intended to be declared as a sanctuary, 
have been disposed of by the State Government; or 
(b) any area comprised within any reserve forest or any part of the territorial waters, which is 
considered by the State Government to be of adequate ecological, faunal, floral, geomorphologies, 
natural or zoological significance for the purpose of protecting, propagating or developing wild life or 
its environment, is to be included in a sanctuary, the State Government shall issue a notification 
specifying the limits of the area which shall be comprised within the sanctuary and declare that the 
said area shall be a sanctuary on and from such date as may be specified in the notification: 
(3) No alteration of the boundaries of a sanctuary shall be made except on a resolution passed by the 
Legislature of the State." 
We may next notice the relevant part of Section 35(1) which reads thus: 
"35(1) Whenever it appears to the State Government that an area, whether within a sanctuary or not, 
is by reason of its ecological, faunal, floral, geomorphologies, or zoological association or 
importance, needed to be constituted as a National Park for the purpose of protecting, propagating, or 
developing wildlife therein or its environment, it may, by notification, declare its intention to 
constitute such area as a National Park. 
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a Sanctuary or National Park has to be followed before a final notification under 

Section 26-A or Section 35. It held, “On a plain reading of these provisions, it is, 

therefore, obvious that the procedure in regard to acquisition of rights in and over 

the land to be included in a Sanctuary or National Park has to be followed before a 

final notification under Section 26-A or Section 35(1) is issued by the State 

Government. In the instant case, it is not the contention of the petitioner that the 

procedure for the acquisition of rights in or over the land of those living in the 

vicinity of the areas proposed to be declared as Sanctuaries and National Parks 

under Section 26-A and 35 of the Act has been undertaken. It was for this reason 

that the order of 28.3.1995 in terms stated that since no final notification was issued 

under the said provisions, the State Government was not in a position to bar the 

entry of villagers living in and around the Sanctuaries and the National Parks so long 

as their rights were not acquired and final notifications under the aforesaid 

provisions were issued.121 

 

The court called for urgent steps and keeping in mind the decision of 

Pradeep Krishen,
122 stressed  on more continuous and vigilant measures and 

observed; 

“While every attempt must be made to preserve the fragile ecology of the 

forest area, and protect the Tiger Reserve, the rights of the tribals formally living in 

the area to keep body and soul together must also receive proper consideration. 

Undoubtedly, every effort should be made to ensure that the tribals when resettled 

are in a position to earn their livelihood. In the present case it would have been far 

more desirable, had the tribals been provided with other suitable fishing areas 

outside the National Park or had been provided land for cultivation”.
123

 

  

 

 

                                                
121 Website- http://www.wti.org.in/Wildlife_Law_Book/page-74.html, visited on 27.12.14. 
122 AIR 1996 SC 2040. 
123 Supra note 118, at Pg. 1073. 
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iii. Impact upon the internally displaced women and children caused by 

Urbanization 

 

Urban growth across the world is phenomenal, and India is no exception. 

About one fourth of its population is already in urban areas and thousands of people 

are pouring in from rural areas every day. Unable to cope with this influx, almost 

every Indian town and city is well on its way to becoming an urban nightmare. In 

town and country planning involving land development of the cities which are 

sought to be achieved through the process of land use, zoning plan and regulating 

building activities must receive due attention to all concerned. There are two 

competing interests viz., the interest of the state vis-à-vis the general public and to 

have better living conditions and the right of property of individual which, although 

is not a fundamental right, but is a constitutional and human right.  

 

At times the question arises as to whether acquisition of land which was 

made for one purpose was utilized for construction of residential houses. Whether 

such kind of acquisition was proper or not? The Apex Court, noticing such issue in 

Gulam Mustafa v. State of Maharashtra,124 held that the excess land out of the 

land, which was acquired for a country fair was utilized for carving out plots for the 

housing colony, did not invalidate the acquisition the Court observed; 

“Apart from the fact that a housing colony is a public necessity, once the 

original acquisition is valid and title has been vested in the municipality, how it uses 

the excess land is no concern of the original owner and cannot be the bais for 

invalidating the acquisition. There is no principle of law by which a valid 

compulsory acquisition stands voided because long later the requiring authority 

diverts it to a public purpose, other than the one stated”.
125 

 

The question which survives for consideration is whether in view of public 

purpose declared in the notification under Section 4 of the Land Acquisition Act, the 

land can be utilized for any other public purpose. In Union of India v. Jaswant Rai 

                                                
124 (1976) 1 SCC 800. 
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Kochar,126 land which had been acquired for public purpose of housing scheme 

were sought to be utilized for a commercial purpose, namely, for locating a district 

center. It was contended before the Court that since the acquisition was for a 

housing scheme, the land cannot be used for commercial purposes. The submission 

was rejected on the following words; 

“We find no force in the contention. It is conceded that the construction of 

the District Centre for commercial purpose itself is a public purpose. No doubt it 

was sought to be contended in the High Court that in a housing scheme, providing 

facilities for commercial purpose is also one of the composite purposes and that, 

therefore, acquisition was valid in law… When the notification has mentioned that 

the land is sought to be acquired for housing scheme but it is sought to be used for 

District Centre, the public purpose does not cease to be public purpose and the 

nomenclature mentioned in the notification under Section 4(1) as housing scheme 

cannot be construed to be a colorable one. It is obvious that the land acquired for a 

public purpose should serve only the public purpose of providing facilities of 

commercial purpose, namely, District Centre as conceded by the learned counsel in 

fairness to be a public purpose”.
127 

 

In this regard the judiciary also feels that the court cannot be oblivious to the 

fact that the owners who are subject to the embargos placed under the Statute are 

deprived of their valuable rightful use of the property for a long time.  Although 

ordinarily when a public authority is asked to perform statutory duties within the 

time stipulated it is directory in nature but when it involves valuable right of the 

citizens and provides for the consequences therefore it would be construed to be 

mandatory in nature. 

 

In another case of Mangal Oram & Ors v. State Of Orissa & Anr
128

 appeal 

to the Court, the appellants contended that the State Government was not competent 

to acquire the land in question under the Act for the establishment of a steel plant as 

it cannot be said to be for the purpose of the development of industry; (b) the 

                                                
126 (1996) 3 SCC 491. 
127 Ibid, at Pg. 492. 
128 1977 SCR (2) 666, 1977 AIR 1456. 
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acquired land could only be used for the steel plant and ancillary industries and not 

for a civil township. A large number of people were displaced due to this 

construction.  

 

The Court held that, Development .of Industry,  Irrigation,  Agriculture, 

Capital  Construction  and Resettlement  of Displaced Persons (Land  Acquisition) 

Act 1948, the establishment of steel plant and ancillary  industries  at  Rourkela 

answers to the definition of development of industries as given in the (Land 

Acquisition) Act, 1948 (Act  XVIII of 1948. There is no principle of law by 

which a valid, compulsory acquisition stands void because long later the requiring 

authority diverts it to a public purpose. 

 

Considering the above criteria, in T. Vijaylakshmi v. Town Planning 

Member
129, the Court has held; 

“Right of a person to construct residential houses in the residential area is a 

valuable right. The said right can only be regulated in terms of a regulatory statute 

but unless there exists a clear provisions, the same cannot be taken away. Town 

planning legislation is regulatory in nature. The right to property of a person would 

include a right to construct a building. Such a right, however, can be restricted by 

reason of legislation. The rights of the parties cannot be intermeddled with, so long 

as an appropriate amendment in the legislation is not brought into force”.130 

 

In considering the two competing interests viz. one, the interest of the State 

vis a vis the general public and, two, to have better living conditions and the right of 

property of an individual which though not a fundamental right but is a 

constitutional and human right the court in Chairman, Indore Vikas Pradhikaran v. 

Pure Industrial Coke And Chemical Ltd,
131

 analysed this concept. In this case, the 

respondents obtained permission for development from the competent authority for 

diversion of land use as far back as on 12.01.1989. They had applied for and were 

                                                
129 (2006) 8 SCC 502. 
130

 Ibid, Pg 506. 
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granted sanction of building plan by the Gram Panchayats in the year 1991. No step 

was taken by the statutory authorities or the appellant Authority to notify a draft 

development plan. It was not notified till 2003. No further step was taken pursuant 

thereto or in furtherance thereof. The respondents filed an application before the 

Director for grant of permission on 02.12.2004 which was erroneously rejected by 

reason of an order dated 14.12.2004 purported to be for reason that the land in 

question had been included in the proposed development scheme in question of 

Indore Development Authority. The Court observed; 

“Where, a scheme, comes into force, although it may cause hardship  to the 

individual owners as they may be prevented from making the most profitable use of 

their rights over property, having regard to the drastic consequences envisaged 

thereunder, the statute should be considered in such a manner, as a result whereof, 

greater hardship is not caused to the citizens than actually contemplated thereby, 

whereas an attempt should be made to prevent unplanned and haphazard 

development but the same would not mean that the Court would close its eyes to the 

blatant illegalities committed by the state and/ or the statutory authorities in 

implementation thereof”.
132

 

 

The Court further held; 

“Human rights were restricted to the claim of individual’s right to health, 

right to livelihood, right to shelter and employment, etc, but now human rights have 

started gaining a multifaceted approach. Now property rights are also incorporated 

within the definition of human rights. Right to property, while ceasing to be a 

fundamental right would, however, be given express recognition as a legal right, 

provisions being made that no person shall be deprived of his property save in 

accordance with law”.
133

 

 

In one another case of Collector Of 24 Parganas And Ors vs Lalit Mohan 

Mullick & Ors
134

, held that, the original object of acquisition proceedings is 

generally termed as 'resettlement of refugees' which would mean their rehabilitation. 

                                                
132 Ibid, Pg. 729, 730. 
133 Ibid, Pg. 731. 
134 1986 AIR 622, 1986 SCR (1) 271. 
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It would be for the authorities concerned to think of providing various amenities for 

the displaced persons in the process of rehabilitation. In this case, after the 

declaration notification, the authorities concerned thought of a hospital. They may 

think of providing educational institutions, shopping centres and the like. All these 

amenities can be conveniently included in the public purpose generally called 

'settlement of refugees'. 

 

Putting up of a hospital and in particular one for crippled children is one of 

the important facets of the concept of 'rehabilitation of displaced persons'. Displaced 

persons are an unenviable section of society. They bring with them not only misery 

and poverty but ailments also. Their children will be afflicted by manifold ailments. 

To provide a hospital for the disabled and for the crippled children of such displaced 

persons, in our Judgment, squarely comes within the concept of the idea of 

'rehabilitation' and consequently of settlement of the refugees. 

 

The Court does not deny the fact there is need for urbanization with the 

increasing population. However this does not give the state the authority to act on its 

own whims and caprice. It is to be guided by certain defined set of rules and 

procedure else it would be hampering the process of development. 

 

iv. Impact fall upon the internally displaced women and children caused 

by Dams 

 

Dams play a vital role in providing irrigation for food security, domestic and 

industrial water supply, hydroelectric power and keeping flood waters back. The 

Narmada Bachao Andolan (NBA), a Non-Governmental Organisation which has 

been in the forefront of agitation against the construction of the Sardar Sarovar 

Dam
135 filed a writ petition before this Court raising several issues including relief 

and rehabilitation, the court held; 
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“The Allegation that the Sardar Sarovar Project was not in national or 

public interest is not correct seeing to the need of the water for burgeoning 

population which is most critical and important. The population of India, which is 

now one billion, is expected to reach a figure between 1.5 billion and 1.8 billion in 

the year 2050, would necessitate the need of 2788 billion cubic meter of water 

annually in India to be above water stress zone and 1650 billion cubic meter to 

avoid being water scarce country. The main source of water in India is rainfall 

which occurs in about 4 months in a year and the temporal contribution of rainfall 

is so uneven that the annual averages have very little significance for all practical 

purposes. One-third of the country is always under threat of drought not necessarily 

due to deficient rainfall but many times due to its uneven occurrence. To feed the 

increasing population more food grain is required and effort has to be made to 

provide safe drinking water, which, at present is a distant reality for most of the 

population especially in the rural areas. Keeping in view the need to augment water 

it is necessary that water storage capacities have to be increased adequately in 

order to ward off difficulties in the event of monsoon failure as well as to meet the 

demand during dry season. On full development, the Narmada has potential of 

irrigating over million hectares of land and generating 3000mw of power.”
136

 

 

The multipurpose project by way of construction of a dam over the river 

Narmada began its journey in 1961. Starting in late 1960’s the Sardar Sarovar 

Project (SSP) was the central problem between the states of Gujarat, Madhya 

Pradesh, and Maharashtra over the, ‘use, distribution, and control of the waters.” 

The Supreme Court of India created the Narmada Water Disputes Tribunal (NWDT) 

to settle conflicting claims of the states over sharing the river water, cost of 

rehabilitating displaced people, and the height of the dam. The SSP is now operated 

as a, ‘multipurpose, interstate,’ project being implemented by the governments of 

Gujarat, Maharashtra, and Rajasthan. 

 

The court in majority ruled; “when such projects are undertaken and 

hundreds of crores of public money is spent, individual or organisations in the garb 
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of PIL cannot be permitted to challenge the policy decision taken after a lapse of 

time. It is against the national interest and contrary to the established principles of 

law that decisions to undertake developmental projects are permitted to be 

challenged after a number of years during which period public money has been 

spent in the execution of the project.”
137 

 

The court further laid down; 

“In matters of policy the Court will not interfere. Where there is a valid law 

requiring the Government to act in a particular manner the court ought not to 

without striking down the law, give any direction which is not in accordance with 

law. In other words, the court itself is not above the law. In respect of public 

projects and policies which are initiated by the government the courts should not 

become an approval authority. Normally such decisions are taken by the 

Government after due care and consideration. In a democracy welfare of the people 

at large and not merely of a small section of the society has to be the concern of a 

responsible Government. If a considered policy decision had been taken, which is 

not in conflict with any law or is not mala-fide, it will not be in Public interest to 

require the Court to go into and investigate those areas which areas are the function 

of the executive.”
138 

 

The Court while considering the pleas relating to height of the dam and the 

extent of submergence, environment studies and clearance, hydrology, seismicity 

and other issues laid down; 

“The displacement of the tribals and other persons would not per se result in 

the violation of their fundamental or other rights. The effect is to see that on their 

rehabilitation at new locations they are better off than what they were. At the 

rehabilitation sites they will have more and better amenities than those they enjoyed 

in their tribal hamlets. The gradual assimilation in the mainstream of the society 

will lead to betterment and progress." 
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In State of Kerala & Anr. v. Peoples Union for Civil Liberties,
139 the Court 

held as under: 

"Article 21 deals with right to life and liberty. Would it bring within its 

umbrage a right of tribals to be rehabilitated in their own habitat is the question? 

Furthermore, a distinction must be borne between a right of rehabilitation required 

to be provided when the land of the members of the Scheduled Tribes are acquired 

vis-vis a prohibition imposed upon the State from doing so at all." 

 

Thus, from the above referred judgments, it is evident that acquisition of land 

does not violate any constitutional/fundamental right of the displaced persons. 

However, they are entitled to resettlement and rehabilitation as per the policy framed 

for the oustees of the concerned project. 

 

In one another case in Gramin Sewa Sanstha v. State of M.P. & Ors.,
140 this 

Court held that, “though land has been earmarked by the State Government for 

resettlement of the displaced tribals, such land is not available because it is already 

occupied by other persons who themselves will be uprooted if such land is acquired 

and made available for the tribals displaced on account of the Hasdeo Bango Dam 

Project. If this is true, the remedy might be worse than the disease because in order 

to re-settle one set of displaced persons the State Government would be displacing 

another set of persons. We would, therefore direct the State Government to consider 

in the meanwhile as to whether the  cultivable land at any other place or places can 

be made available for the tribals who are displaced on account of the present 

project." 

 

The Court said so far a number of such river valley projects have been 

undertaken in all parts of India. The petitioners have not been able to point out a 

single instance where the construction of a Dam, on the whole, has an adverse 

environmental impact. 
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In N.D.Jayal v. Union of India,141 the petitioner brought about a second 

round of legal action connected to the safety and environmental aspects of the Tehri 

Dam before the Supreme Court. The observation of Dharmadhikari, J, though 

dissenting is more favorable for the present purpose: 

“When natural resources are exploited in a big way for big projects by State 

with all sincerity and good intentions for general common benefit, social conflicts 

arise as a natural adverse consequence. Generally the conflicts arise between 

marginal farmers, peasants and other landless persons who survive on natural 

resources and those who are better off, rich or affluent and who desire to undertake 

agriculture and industry. When river projects for dams are undertaken to generate 

electricity and improve irrigation facilities, conflicts arise between people living up-

stream who has to necessarily lose their source of living and habitat and those living 

down- stream that need water and electricity for their homes, industries and 

agricultural fields. When such social conflicts between different social groups i.e. 

up-stream population and down-stream population, between rural population and 

urban population, between poor surviving on natural resources and others needing 

natural resources for further development arise what should be the duty and 

priorities of the State and its authorities who have undertaken the projects? When 

such social conflicts arise between poor and more needy on one side and rich or 

affluent or less needy on the other, prior attention has to be paid to the former group 

which is both financially and politically weak. Such less advantaged group is 

expected to be given prior attention by Welfare State like ours which is committed 

and obliged by the Constitution, particularly by its provisions contained in the 

Preamble, Fundamental rights, Fundamental duties and Directive Principles, to 

take care of such deprived sections of people who are likely to lose their home and 

source of livelihood.”
142

 

 

The Honorable Judge went on to observe that the large dam projects are, 

therefore, required to be taken care by the Government with utmost concern of the 

poor and the deprived sections of the society who are necessarily to be displaced 
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from their habitat and shifted to a totally new environment and way of life. The poor 

and the marginalized group in carrying out of a dam project suffer most because the 

natural resources-base of their survival are eroded and cash compensation of land at 

a different location many times does not fully rehabilitate them. The dams are built 

by public funds with the aim to satisfy the energy and water needs but what benefit 

ultimately it would give to the displaced people should also be taken care of. The 

conflicts over natural resources which frequently come to Courts are therefore 

conflicts over rights between haves and haves not.143 

 
 

Another set of controversy arose with respect to the Sardar Sarovar Project in 

the year 2005.144  In this second round of writ petition the petitioner alleged that the 

directions of the Court were not implemented in-toto. The case made an attempt to 

discuss the relief and rehabilitation aspect of the oustees. The Court expressly 

provided thus; 

“Rehabilitation of the oustees is a logical corollary of Article 21. The 

oustees should be in a better position to lead a decent life and earn livelihood in the 

rehabilitated locations.”
145

 

 

In third series of Narmada case146 the petitioner, an organization, working for 

the legal rights of the oustees family affected by the large dam in the Narmada 

Valley, filed this public interest litigation for direction for rehabilitation and 

resettlement of the oustees’ families of the Omkareshwar Project in the State of 

Madhya Pradesh. The Court in this case held; 

“The Omkareshwar Multi- purpose was to be constructed out of the 

resources of the State Government as well as the resources of the Central 

Government and the Narmada Hydro-Electric Development Corporation is an 

agency of the Central Government and the State Government. Hence, both the State 

Government and the Central Government were under a constitutional obligation 

under Article 21 of the Constitution to work out a Resettlement and Rehabilitation 
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Policy for rehabilitation and resettlement of the displaced persons of the 

Omkareshwar Multipurpose Project which would ensure that the persons displaced 

by the Project were better off after their displacement and were not deprived of their 

very livelihood by the project.”
147

 

 

It is very evident to explain the position of the women and children during 

the dam displacement. In the Sardar Sarovar area, terrible atrocities have been 

committed against women. They have been the victims of state-sponsored rape and 

abuse, and a few have also committed suicide due to the social pressure involved. 

The National Commission for Women has openly questioned the role of the State 

and the police in suppressing women’s participation in the movement of Narmada 

Bacho Andolan. Answer to the question of the National Commission the state 

asserted that since the women have just begun to step out for the first time from their 

homes into the public domain, the need to be treated with dignity and their concerns 

must be addressed. But after a long process of this treatment by the state there was 

still commission of all kinds of atrocities were going on to move back these women 

to their own houses.148 

 

A key question in every resettlement policy is that of land. In every struggle, 

I have analysed that the women at the forefront are always demanding ‘land for 

land’, a clear stipulation of the Narmada Award and other resettlement policies. But 

in the Sardar Sarovar Project, which boasts of having the most progressive R and R 

policies, only about 4000-5000 people have been awarded land, largely in Gujarat 

and Maharashtra. But as many as 50,000 people in Madhya Pradesh have not yet got 

land and in Maharashtra, more than half have not got land. But after a thorough 

discussion, men can easily be lured into accepting cash compensation, especially in 

times of drought and need. But cash can easily be spent and cannot sustain a family 

like a land can.149 
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After a long process of river valley projects which have been in all parts of 

India, the petitioners have not been able to prove where the construction of Dam has, 

on the whole, had an adverse impact. On the contrary the environment has 

improved. Being so, there is no reason to suspect, with all the experience gained so 

far, that position here will be different. Dams have also been at the center of 

controversy there. The only reason for this hue and cry is the fact that they tend to 

bring out displacement and the incompetency on the part of the government to carry 

out in organized manner the required relief and rehabilitation of the displaced 

family. The judiciary too seems to be divided in establishing the actual role being 

played on construction of such dams. 

 

F.  Judicial Interpretation Of Land Acquisition Act, 1894 

 

No statute in colonial India or independent India has been used against the 

interests of the poor in such a systematic and widespread manner, causing misery, as 

the Land Acquisition Act, 1894. From independence up to 1995, millions of persons 

were displaced from land due to a variety of reasons including forcible displacement 

for public projects. Acquisition of lsnd, which is compulsory in nature, the owner 

may be deprived of land, the means of his livelihood, but the state’s exercise of the 

power is for the public purpose, the individual’s right as the owner of the land must 

yield place to a larger public purpose and a plea of deprivation of right to livelihood 

under article 21 of the Constitution in such cases is unsustainable. Whenever, issues 

relating to Land Acquisition arise it evolves around two concepts, one of ‘eminent 

domain’ and the other is ‘public purpose’. The two concepts have dealt with in the 

previous chapter and it is found that they can be judged in the light and 

circumstances of different cases. 

 

In State of Bombay v. R.S.Nanji,150 the Supreme Court held that, it is 

impossible precisely to define the expression ‘public purpose’. In each case, all the 

facts and circumstances will need to be closely examined in order to determine 
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whether a public purpose has been established. The Court in the instant case held 

that, 

“Prima facie, the government is the best judge as to whether public purpose 

is served by issuing a requisition order, but it is not the sole judge. The courts have 

the jurisdiction, and it is their duty to determine the matter whenever a question is 

raised as to whether a requisition order is or is not for a public purpose.” 

 

In the said case, the Supreme Court further observed that the phrase ‘public 

purpose’ includes a purpose, that is, an object or aim, in which the general interest of 

the community, as opposed to the particular interest of individuals, is directly and 

vitally concerned. It is impossible to define precisely the expression ‘public 

purpose’. In each case, all the facts and circumstances will need to be closely 

examined to determine whether a public purpose has been established. 

 

The Supreme Court, in Somawanti v. State of Punjab,151 held, whether or 

not, in a particular case, the purpose for which land was needed was a public 

purpose was for the government to be satisfied about, and the declaration of the 

government would be final, subject to one exception-namely that, where there was a 

colourable exercise of power, the declarations would be open to challenge at the 

instance of the aggrieved party. 

 

The Constitution Bench of the Supreme Court, in Satya Narain Singh v. 

District Engineer, PWD,152 observed; 

“it is undoubtedly not easy to define what is ‘public service’ and each 

activity has to be considered by itself for deciding whether it is to be regarded as 

public services, as for instance, those undertaken in the exercise of the sovereign 

power of the state or of governmental functions. About these there can be no doubt. 

Similarly, a pure business undertaking though run by the government cannot be 

classified as public service. But where a particular activity concerns a public utility, 

a question may arise whether it falls in the first or second category. The mere fact 
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that the activity may be useful to the public would not necessarily render it a public 

service. An activity, however beneficial to the people and however useful cannot, in 

our opinion, be reasonable regarded as public service if it is of a type which may be 

carried out by government with a distinct profit motive. It may be that plying stage 

carriage buses even though for hire is an activity undertaken by the government for 

ensuring the people a cheap, regular and reliable mode of transport and is in that 

sense beneficial to the public.” 

 

In Somavanti v. State of Punjab,
153

 the Supreme Court observed that public 

purpose must include an object in which the general interest of the community, as 

opposed to the particular interest of individuals, is directly and vitally concerned. 

Public purpose is bound to change with times and the prevailing conditions in a 

given area and therefore, it would not be a practical proposition even to attempt an 

extensive definition of it. It is because of this that the legislature has left it to the 

government to say what a public purpose is and     also to declare the need of a given 

land for a public purpose. The constitution bench of the Court observed thus; 

“whether in a particular case the purpose for which land was needed was a 

public purpose or not was for the government to be satisfied about and the 

declaration of the government would be final subject to one exception, namely, that 

where there was a colourable exercise of the power, the declaration would be open 

to challenge at the instance of the aggrieved party.” 

 

It is because of this the legislature has left it to the government to say what 

public purpose is and also to declare the need of a given land for a public purpose. 

 

In Arnold Rodricks v. State of Maharashtra
154

 while justice Wanchoo amd 

Justice Shah dissenting from judgement, observed that there can be no doubt that the 

phrase ‘public purpose’ has not a static connotation, which is fixed for all times. 

There can be no doubt that it is not possible to lay down a definition of what public 

purpose is, particularly as the concept of public purpose may change from time to 
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time. There is no doubt, however the public purpose involves in it an element of 

general interst of the community and whatever furthers the general interest, must be 

regarded as a public purpose. 

 

Broadly speaking, the expression ‘public purpose’ would, however, include a 

purpose in which the general interest of the community as opposed to the particular 

interest of the individuals is directly and virtually concerned. 

 

A seven Judge Bench of the Supreme Court, in State of Karnataka v. 

Raganatha Reddy,155 explained the expression ‘public purpose’ in the following 

words; 

‘it is indisputable and beyond the pole of any controversy now as held by this 

Court in several decisions including the decision in the case of Keshavananda 

Bharti v. State of Kerala,
156

 popularly known as fundamental right case, that any 

law providing for acquisition of property must  be for a public purpose. Whether the 

law of acquisition is for public purpose or not is a justifiable issue. But the decision 

in regard is not to be given by any detailed inquiry or investigation of facts. The 

intention of the legislature has to be gathered mainly from the statement of objects 

and reasons of the Act and its Preamble. The matter has to be examined with 

reference to the various provisions of the Act, it context and setup, the purpose of 

acquisition has to be culled out there from and then it has to be judged whether the 

acquisition is for a public purpose within the meaning of Article 31(2) and the law 

providing for such acquisition….”157 

 

Though not directly in point, the observations of the Supreme Court in State 

of Maharashtra v. Mahadeo Deoman Rai,
158 are significant to determine the 

approach of courts in such matters. In this case a notification under Section 4 of the 

Land Acquisition Act was issued for the purpose of establishing a ‘Tonga’ stand. 

The respondent applied for permission to raise a construction which was denied on 
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the ground that the land was reserved for road widening under a town planning 

scheme which was being implement. Since, the respondent was prevented from 

continuing with construction work undertaken by him, he initially filed a writ 

petition before the High Court which was withdrawn and subsequently filed a suit 

claiming damages, etc. the Municipal Council took a decision to accord permission 

to the respondent as asked for, and the suit was withdrawn. When the State 

Government came to know about it, it asked the Municipal Council to explain the 

circumstances under which such permission had been granted. A resolution of the 

Municipal Council granting permission to the respondent was rescinded. Another 

application filed by the respondent was kept in abeyance which compelled the 

respondent to file another writ petition which was allowed by the High Court. The 

plea of the Municipal Council was that it had passed a fresh resolution inter-alia, 

deciding to re-plan the scheme with respect to the area in question in the light of the 

recommendations made by the Committee. Consequently, the matter was reopened 

and the objections from the affected persons were invited. Even the respondent filed 

his objections. The Court set aside the judgment and order of the High Court and 

observed; 

“Besides the question as to whether a particular scheme framed in exercise 

of statutory provisions in the public interest or not has to determined according to 

the need of the time and a final decision for all purpose has to be taken at a given 

point of time but due to change of circumstances it may become essential to modify 

or substitute it by another scheme. The requirements of the community do not 

remain static; they indeed go on varying with the evolving process of social life. 

Accordingly, there must be creative response from the public authority, and the 

public scheme must be varied to meet the changing needs of the public.”
159

 

 

Similarly in Chameli Singh and Others v. State of U.P.160 and Others, land 

to the extent of 5 bighas, 6 bighas ad 14 bighas in village Bauan Nagar, Pargana 

Nahtuar, Tahsil Dhampur, District Bijnore, were notified for acquisition for 

providing houses to Scheduled Castes and the acquisition was challenged inter-alia, 
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on the ground that it is violative of the right to livelihood under Article 421 of the 

Constitution of the owner of the land, but the Supreme Court repelled the challenge 

holding; 

“the state exercises its power of eminent domain and for public purpose and 

acquires the land and so long as the exercise of power is for public purpose, the 

individual’s right as an owner must yield place to the larger public purpose.”
161

 

 

Public purpose will include a purpose in which the general interest of 

community as opposed to the interest of an individual is directly or indirectly 

involved. Individual interest must give way to public interest as far as public 

purpose in respect of acquisition of land in concerned. 

 

In Scindia Employees Union v. State of Maharashtra,
162 the Supreme Court 

observed as under; 

“The very object of compulsory acquisition is in excess of the power of 

eminent domain by the State against the wishes or willingness of the owner or 

person interested in the land. Therefore, so long as the public purpose subsists, the 

exercise of the power of eminent domain cannot be questioned. Publication of 

declaration under section 6 is inclusive evidence of public purpose. In view of the 

finding that it is a question of expansion of dockyard for defense purpose it is a 

public purpose.”
163

 

 

The right of eminent domain is the right of the State to reassert either 

temporary or permanently its domain over any piece of land on account of public 

exigency and for public good. Similarly, in Laxmanrao Bapurao Jadhav v. State of 

Maharashtra,
164 the Apex court observed; 

“It is for the State Government to decide whether the land is needed or likely 

to be needed for a public purpose and whether it is suitable or adaptable for the 

purpose for which the acquisition was sought to be made. The mere fact that the 
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authorized officer was empowered to inspect and find out whether the land would be 

adaptable for the public purpose, it is needed or is likely to be needed, does not take 

away the power of the Government to take a decision ultimately.”
165

 

 

In Balco Employees union (Regd.) v. Union of India & Others,
166 the 

Supreme Court has held; 

“it is neither within the domain of the courts nor within the scope of judicial 

review to embark upon an enquiry whether a particular public policy is wise, or 

whether a better public policy can be evoked and the courts would not be inclined to 

strike down a policy at the behest of the petitioner, merely because it has been urged 

that another policy would have been fairer or wiser or ore scientific or more 

logical.” 

 

In yet another case of Daulat Singh Surana and others v. First Land 

Acquisition Collector and Others
167

, the Supreme Court observed; 

“In the Constitution of India, some guidelines can be traced as far as public 

purpose is concerned, in Article 37. According to Article 39 of the Constitution, the 

State shall, in particular, direct its policy towards securing that the ownership and 

control of the material resources of the community are so distributed as best to 

subserve the common good. The laws made for the purpose of securing the 

constitutional intention and spirits have to be for public purpose. The provisions 

contained in this Part (Directive Principles of State Policy) shall not be enforceable 

by any court, but the principles therein laid down are nevertheless fundamental in 

the governance of the country, it shall be the duty of the state to apply these 

Principles in making law.”
168

 

 

In the instant case, the Court further observed that Public purpose is not 

static. It also changes with the passage of time, needs and requirements of the 

community. Public purpose is bound to vary with times and prevailing conditions in 

                                                
165 Ibid, Pg 495. 
166 AIR 2002 SC 350. 
167 (2007) 1 SCC 641. 
168 Ibid, Pg. 656. 



 

Role of Executives and Judiciary in Protection of the Economic and Social Rights of 

470 

 

the community or locality and, therefore the legislature has left it to the state 

government to decide what public purpose is and also to declare the need of a given 

land for the purpose. The legislature has left the discretion on the government 

regarding public purpose. The government has the sole and absolute discretion in the 

matter.169 

 

Again in Bhagat Singh v. State of U.P.,
170 the Supreme Court upheld an 

acquisition even when the public purpose to which the land was put was contrary to 

the permitted user under the master plan. The court held that the acquisition was 

valid but it was for the beneficiary of acquisition to move the competent authority 

and obtain the sanction of the said authority for change of user. That it could do only 

after it got possession of the land on question. 

 

The conclusion made by the researcher by observing that Land Acquisition is 

a bag of mixed feeling. Nothing is certain as to what constitute public purpose. The 

power of compulsory acquisition as described by the term ‘eminent domain’ can be 

exercised only in the interest and for the people. The concept of public purpose 

should include matter as such as, safety, security, health, welfare and prosperity of 

the community or public at large. 

 

G.  A Sum-Up 

 

The foregoing study may be summerised in the following manner. 

1. The provisions of the major international human rights instruments are 

reflected in our constitution which establishes the desire of the members of 

the Constituent Assembly towards the respect for the philosophy of human 

rights. The provisions of UDHR and ICCPR are reflected in Part III of our 

Constitution as fundamental rights whereas provisions of ICESCR are 

reflected in Part IV of the Indian Constitution as Directive Principles of State 

Policy (not enforceable). 
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2. Part IV of the Indian Constitution titled ‘the States’, Article 152 defines 

‘States’. For the interpretation of the constitution, by operation of Article 

367, unless the context otherwise requires or modifies, the General Clauses 

Act shall apply. Section 3(23) of the General Clauses Act thereof defines 

‘Government’ to include both Central Government and State Government. 

Section 3(8) (b) of the General Clauses Act 1897 defines ‘Central 

Government’ and Section 3 (60) of the General Clauses Act, 1897 defines 

“State Government’, which reads, “State Government, as regard anything 

done or to be done, shall mean the Governor.” The Governor of each State is 

its executive head and the Executive power of the State shall be exercised by 

the Governor either directly or through officers subordinate to him in 

accordance with the Constitution as envisaged under Article 154. 

3. Under Article 163(1) of the Constitution the Governor has been given 

discretion only in relation to his function under the Constitution, he is 

required to exercise in his discretion. The grant of sanction under 197 of Cr. 

P.C is statutory function of the State Government and cannot be said to be 

discretionary function of the Governor under the constitution. This is not a 

matter in respect to which the Governor is required under the Constitution to 

act in his discretion and he has to act on the advice of the Council of 

Ministers. 

4. No law actually exists for the protection of the rights of IDPs in fact no 

executive decision has been taken to protect the rights of IDPs. The 

government has failed to provide them relief and rehabilitation. This 

response of the government is evident from the situation prevailing in the 

north region of India or in the northeastern region of India. Millions of 

people have and are still being displaced. The reasons for displacement may 

be diverse but the consequences of it are one, i.e. displacement and loss of 

livelihood. The States have failed in their front of looking after the affected 

person’s and the displaced populations are made to spend their live in camps 

which are lacking in basic facilities.  

5. The internally displaced women and children are basically under the care and 

protection of the State authorities are totally dependent upon the authorities 



 

Role of Executives and Judiciary in Protection of the Economic and Social Rights of 

472 

 

in providing relief and resettlement which is one of the basic obligation of 

the State after the displacement has taken place. The State needs to have a 

humanitarian approach towards them simultaneously providing them with 

access to food and potable water, basic shelter and housing, appropriate 

clothing and essential medical facilities.  

6. The State authorities have to involve itself with Non-Governmental 

Organisations to initiate the task of collecting information of internally 

displaced women and children. The reason for this is that the Indian 

Government does not have any figure for the population which makes the job 

providing them with rehabilitation and resettlement more cumbersome. The 

involvement with NGOs is more necessary to the study the situation of 

internal displacement in the area concerned as making the return of the 

affected persons possible. 

7. The role of higher judiciary and National Human Rights Commission 

(NHRC) plays a vital role in implementing and protecting the human rights 

of the internally displaced women and children in India. The essence of 

judicial review is within a constitutional basic structure doctrine. The role of 

higher judiciary under the constitution casts on it a great obligation as the 

sentinel to defend the values of the Constitution and rights of Indians. The 

courts must, therefore, act within their judicially permissible limitations to 

uphold the rule of law and harness their power in public interest. It is 

precisely for this reason that it has been consistently held by the Supreme 

Court that in matter of policy the court will not interfere. 

8. It can be said that any challenge to government policy must be before the 

execution of the project is undertaken. Any delay in the execution of the 

project means overrun in costs and the decision to undertake a project, if 

challenged after its execution has commenced, should be thrown out at the 

very threshold on the ground of latches if the petitioner had the knowledge of 

such a decision and could have approached the court at that time. Just 

because a petition is termed as PIL does not mean that ordinary principles 

applicable to litigation will not apply. 
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9. There are three stages with regard to the undertaking of infrastructural 

projects. One is conception or planning, second is decision to undertake the 

project and the third is the execution of the project. The conception and the 

decision to undertake a project is to be regarded as a policy decision while 

there is always a need for such projects not being unduly delayed, it is at the 

same time expected that a thorough study as is possible will be undertaken 

before a decision is taken to start a project. Once such a considered decision 

is undertaken, the proper execution of the same should be taken 

expeditiously. It is for the government to decide how to do its job. When it 

has put a system in place for the execution of a project and such a system 

cannot be said to be arbitrary. 

10. In respect of public projects and policies which are initiated by the 

government the courts should not become an approval authority. Normally, 

such decisions are taken by the government after due care and consideration. 

If a considered policy decision has been taken, which is not in conflict with 

any law or is not mala-fide, it will not be in public interest to require the 

court to go into and investigate those areas which are the functions of the 

executive. For any project which is approved after due deliberation, the court 

should refrain from being asked to review the decision just because an 

opposite view against the undertaking of the project, which view may have 

been considered by the government is possible. 

11. The courts also feel that putting mere allegations of failures and lapses on the 

part of the government in providing relief measures to the displaced victims 

is not a ground for substitution of the government machinery. At times, the 

government is unprepared for disasters but this does not mean that we 

attribute failure to the government machinery. In work of such nature of 

providing relief and rehabilitation, administrative lapses are likely to happen, 

such lapses are likely to happen but such lapses require immediate attention 

and are worthy of rectification. 

12. Public purpose cannot and should not be precisely defined and its scope and 

ambit be limited as far as acquisition of land for the public purpose is 

concerned. Broadly speaking public purpose will include a purpose in which 
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the general interest of community as opposed to the interest of an individual 

is directly or indirectly involved. Individual interest must give way to public 

interest as far as possible in respect of acquisition of land is concerned. 

 

………………….***********************************……………………… 
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CHAPTER 6 
 

Legal Control of Offences against 
Internally Displaced Women and Children 

 

 
A. An Overview 
 

In the previous chapter it has been observed how the Indian legislatures have 

developed the legal regime of human rights for the internally displaced women and 

children and how the state’s executive organs framed delegated legislations as well 

as implemented rights protection mechanism for the internally displaced women and 

children population in our country. The role of judiciary and National Human Rights 

Commission (NHRC) in developing and protecting human rights of the internally 

displaced women and children population in India. The present chapter seeks to 

focus on the key issues related to the offences against internally displaced women 

and children. Displacement highlighted the systematic and specific targeting of 

women and children for sexual violence. Rape, sexual assault, forced prostitution, 

sexual slavery, forced pregnancy and other forms of sexual violence are used as a 

method of displacement. 

 

Women account for around half of the world’s 33.2 million internally 

displaced persons (IDPs).
1
 In addition to the many general human rights violations 

faced by all IDPs, displaced women are often at greater risk than other affected 

populations. Internally displaced women face a range of protection issues on a daily 

basis. Most notably, sexual and gender-based violence is an unfortunate reality for 

many. Often without the protection of family and communities they had before 

displacement, internally displaced women can be vulnerable to rape, domestic 

violence, forced prostitution, trafficking and any number of other violent situations. 

Women who have lost their husbands to conflict, also face additional challenges and 

                                                
1 UNHCR, Global Trends 2010: 60 years and still counting (2011), Internal Displacement 

Monitoring Centre (IDMC) , Global Overview 2014, http://www.internal-

displacement.org/publications/2014/global-overview-2014-people-internally-displaced-by-conflict-

and-violence ; IDMC “Girl Disrupted,” March 2014, http://www.internal-

displacement.org/assets/publications/2014/201403-global-girl-disrupted-pic-brief-en.pdf, Pg. 33. 
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responsibilities as heads of households, and often have to rely on basic survival 

skills. 

 

The researcher had learnt that sexual and gender-based violence is most 

prevalent in environments where there is a general lack of respect for human rights. 

Sexual and gender-based violence is, of course, itself a human rights violation. 

Women and children, who are often most vulnerable to human rights abuses, are 

also the ones who suffer most from sexual and gender-based violence. 

 

Bringing up the rear in the social hierarchy of a predominantly patriarchal 

world, however, more women and girls experience gender violence than do men or 

sexual minorities. Therefore, the slippage between gender violence and violence 

against women in everyday parlance as well as in academic and political writing is 

largely a reflection of the world as it is. 

 

This brief concept paper identifies the main issues concerning the rights of 

displaced women and children. It aims to sharpen awareness of the gender 

dimensions to internal displacement and to provide initial guidance to UNICEF and 

other agencies on the appropriate gender response to the urgent and growing needs 

of internally displaced women. The subject clearly deserves in-depth analysis and 

further research, which this concept paper seeks to stimulate. 

 

Gender concerns for internally displaced women and children primarily 

relate to two core issues of protection for safeguarding these people from rape, 

abduction, forced sexual slavery, genital mutilation, torture and murder; and 

upholding their rights to equal access and full participation in assistance programs. 

Gender violence is a common feature of displacement. Chronic physical and mental 

trauma persists because responsible parties fail to concern themselves with or to 

publicize the lasting effects of physical abuse. Agencies rarely examine protection 

issues in depth, much less initiate or support investigative research on gender 

violence in IDP populations. 
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In refugee work, the dedication and hard work of concerned international 

assistance organizations over the past decade are beginning to yield positive results 

on gender issues. But if we analyse the case of IDPs, such mechanisms do not yet 

exist. The Guiding Principles on Internal Displacement identify the rights and 

guarantees relevant to the protection of the internally displaced and offer a basis for 

protection and assistance. Although not a binding legal instrument, the Principles 

provide practical guidance to governments, NGOs and other agencies working on 

behalf of the internally displaced. The Guiding Principles are derived from extant 

human rights and humanitarian law, as well as refugee law by analogy. 

 

B. United Nations Initiatives On Internally Displaced Women 

And Children, Peace And Security 

 

A gender framework in humanitarian assistance is not complicated but does 

require a rudimentary understanding and acceptance of the basic premise upon 

which all gender theory rests. Gender simply refers to the female and male roles 

within a given culture; these roles and the expected behaviors of men and women 

are based on cultural practices formed over time. One cannot study gender by 

concentrating on females or males to the exclusion of the other sex; gender involves 

dynamic interactions between the women and men. 

 

Internally displaced women and children face a unique set of challenges, and 

thus deserve attention as their own group. Unlike refugee women who may register 

with UNHCR and receive assistance from a range of humanitarian actors, internally 

displaced women and children remain within the borders of their own country and 

thus their national government is responsible for protecting and assisting them. 

Women are also more exposed to violence gender-based violence in particular—and 

face discrimination on many fronts, including housing, land and property, 

livelihoods, documentation and education. Displaced women and children living in 

camps may have also experienced violence from camp administrators or 

humanitarian workers which aggravates their situations. Thus, protection and 

assistance for internally displaced women and children may take different forms 

than protection and assistance for refugee women. 
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Serious violations of humanitarian law impose individual or superior 

criminal responsibility on the perpetrator or others responsible for their commission 

or omission even when applicable treaties do not overtly impose criminal sanctions. 

Many international crimes carry individual criminal responsibility, regardless of 

whether a state or non-state actor is involved.
2
 

 

The principal international humanitarian law treaties that regulate 

contemporary armed conflicts are the 1907 Hague Conventions and Regulations,
3
 

the four 1949 Geneva Conventions along with annexes to these conventions, 
4
 and 

the two 1977 Additional Protocols to the Geneva Conventions.
5
 All or parts of these 

instruments are now recognized as comprising customary international law. 

International humanitarian law governs international, and increasingly non-

international, armed conflicts. The characterization of a conflict as international, 

internal, or mixed often poses crucial legal questions, in part because the body of 

law pertaining to international conflicts is far more developed and codified than laws 

governing internal conflicts.
6
 Nevertheless, there is a palpable trend in humanitarian 

law to reduce the disparity between the two because “the distinction between 

interstate wars and civil wars is losing its value as far as human beings are 

concerned.” Indeed, the Yugoslav Tribunal in particular has made unprecedented 

                                                
2 Diane F. Orentlicher, “Settling Accounts: The Duty to Prosecute Human Rights Violations of a 

Prior Regime”, Vol. 100 YALE Law .Journal. 2537, 2552 (1991). 
3
 Convention Concerning the Laws and Customs of War on Land, Oct. 18, 1907, 36 Stat. 2277, 3 

Martens Nouveau Recueil (ser. 3) 461.  Essentially, Hague law governs the conduct of hostilities and 

duties of combatants.  Article 19 of the 1954 Hague Cultural Property Convention provides for the 

application of certain parts of the Convention to non-international conflicts.  
4
 The Conventions signed at Geneva on August 12, 1949, consist of the following: Geneva 

Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in 

the Field, 6 U.S.T. 3114, 75 U.S.T.S.31; Geneva Convention (II) for the Amelioration of the 

Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea, 6 U.S.T.3217, 75 

U.N.T.S.85; Geneva Convention (III) Relative to the Treatment of Prisoners of War, , 6 U.S.T.3216, 

75 U.N.T.S. 135; Geneva Convention (IV) Relative to the Protection of Civilian Persons in Time of 

War, , 6 U.S.T.3216, 75 U.N.T.S.237.  The 1949 Geneva Conventions supersede the 1864, 1906, and 

1929 Geneva Conventions. 
5
 Additional Protocol I, Protocol Additional to the Geneva Conventions of August 12, 1949, and 

Relating to the Protection of Victims of Non-International Armed Conflicts, June 8, 1977, S. Treaty 

Doc. No. 100-2, 1125 U.N.T.S. 609 (entered into force Dec. 7, 1978) [hereinafter Additional Protocol 

II]. 
6
 Richard A. Falk, “Janus Tormented: The International Law of Internal War”, in International 

Aspects of Civil Strife ed. James N. Rosenau (Princeton: Princeton University Press, 1964), Pg. 185-

248. 
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inroads in bridging these gaps in redressing crimes committed in international, 

internal, and mixed armed conflicts.
7
 

 

There are substantial similarities and important distinctions between 

international humanitarian law, international criminal law, and international human 

rights law, although each body of law provides certain protections during armed 

conflict and there is significant overlap in their protections of individuals, including 

women and girls. International humanitarian law is only invoked once an armed 

conflict exists, whereas crimes against humanity and genocide do not need a 

connection to war in order to be prosecuted. International human rights and 

international humanitarian law prohibit torture and slavery, yet redress efforts 

depend upon which body of law is applied. 

 

Even within the context of war, international human rights law can still 

provide protections. The Universal Declaration of Human Rights (UDHR)
8
 and the 

International Covenant on Civil and Political Rights (ICCPR) denounce all forms of 

slavery, torture, and inhuman or degrading treatment and the right to be free of these 

abuses is explicitly nonderogable.
9
 The Convention on the Rights of the Child 

obliges states to protect children from sexual assault and torture and to respect rules 

of humanitarian law.
10

 The Convention Against Torture prohibits torture at all times, 

stipulating that "no exceptional circumstances whatsoever, whether a state of war or 

a threat of war, internal political instability or any other public emergency, may be 

invoked as a justification of torture.
11

 

 

Even in human rights instruments that focus specifically on women, most 

provisions continue to be applicable during wartime. The Convention on the 

Elimination of All Forms of Discrimination against Women (Women's Convention) 

                                                
7
 The Prosecutor v. Zlatko Aleksovski, Judgement, IT-95-14/1-T, 25 June 1999. 

8 Universal Declaration of Human Rights, U.N. GAOR, 3d Sess. Part I, at arts. 1, 2, 3, 4, 5, 7, 12, 

U.N. Doc. A/810, 171, (1948). 
9
 International Covenant on Civil and Political Rights, Dec. 16 1966, arts. 4.2, 6-8, 999 U.N.T.S. 171, 

174-5, 6 I.L.M. 368, 370-71 (1967) (entered into force on Mar. 23, 1976). 
10 Convention on the Rights of the Child, Nov. 20 1989, arts. 34, 37, 38, 28 I.L.M. 1448, 1469-70 

(enteres into force on Sept 2 1990). 
11

 Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 

Dec. 10, 1984, art. 2(2), S. Treaty Doc. No. 100-20, 1465 U.N.T.S. 85, 114 (entered into force June 

26, 1987). 
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12
 prohibits discrimination and disparaging treatment on the basis of "sex." This 

prohibition extends to violence against women, as interpreted by the Committee on 

the Elimination of Discrimination Against Women (CEDAW).
13

 The Declaration on 

Elimination of Violence Against Women
14

 and the Inter-American Convention on 

Violence
15

 also provide protection against all forms of violence against women, 

including sexual violence, whether committed in so-called "peacetime" or in 

wartime, in the public sphere or in the private sphere. The Optional Protocol to the 

Women's Convention provides enforcement measures to monitor and ensure 

compliance with the Women's Convention.
16

 

 

The principle of nondiscrimination, including "sex" discrimination, is 

enshrined throughout all human rights instruments and recognized as the most 

fundamental principle of human rights law.
17

 Therefore, these instruments may not 

be interpreted or applied in a manner discriminatory to women. While international 

humanitarian laws apply only in the context of an armed conflict, human rights laws, 

especially nonderogable rights, apply regardless of the presence of an armed conflict 

or public emergency. Common Article 2 to the 1949 Geneva Conventions stipulates 

that the articles of these conventions apply "[i]n addition to the provisions which 

shall be implemented in peacetime.
18

 The Martens Clause of the Hague Conventions 

provides additional support for the principle that fundamental human rights norms 

do not cease to be applicable during armed conflict.
19

 International human rights law 

thus supplements, reinforces, and complements international humanitarian law. As 

the Yugoslav Tribunal Appeals Chamber notes, "[b]oth human rights and 

                                                
12 Convention on the Elimination of all Forms of Discrimination against Women, Dec. 18, 1979, 

1249 U.N.T.S. 13, 19 I.L.M. 33(entered into force Sept. 3, 1981). 
13

 Ibid. 
14

 Declaration on the Elimination of Violence Against Women, G.A. Res. 48/104, U.N. GAOR, 48th 

Sess., Supp. No. 49, vol. 1, at 217, U.N. Doc. A/48/49 (1993). 
15

 Inter-American Convention on the Prevention, Punishment and Eradication of Violence Against 

Women, June 9, 1994, 33 I.L.M. 1534. 
16

 Optional Protocol to the Convention on the Elimination of All Forms of Discrimination Against 

Women, GA Res. A/54/4, 54th Sess., Supp. No. 4, U.N. Doc. A(01)/R3 (Oct. 6, 1999) (entered into 

force Dec. 22, 2000).  The Optional Protocol has a communications procedure that allows women to 

submit claims for violation of the Women's Convention; it also has an inquiry procedure which 

enables the CEDAW Committee to initiate inquiries for gross violations when the state is a party to 

the Women's Convention and the Optional Protocol. 
17

 Thomas Buergenthal, “The Normative and Institutional Evolution of International Human Rights”, 

Human Rights Quaterly, Vol. 19 No. 4, (1997), Pg.703. 
18

 First, Second, Third and Fourth Geneva Conventions, supra note 847, at art. 2. 
19 Supra note 3. 
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humanitarian law focus on respect for human values and the dignity of the human 

person. Both bodies of law take as their starting point the concern for human dignity, 

which forms the basis of a list of fundamental minimum standards of humanity."
20

 

 

Additionally, several crimes, including genocide, war crimes, torture, 

slavery, and crimes against humanity, have achieved jus cogens status, making the 

crimes prohibited at all times, in all places.
21

 These peremptory norms supersede any 

treaty or custom to the contrary. Jus cogens norms constitute principles of 

international public policy, and serve as rules "so fundamental to the international 

community of states as a whole that the rule constitutes a basis for the community's 

legal system .... [I]t is a sort of international law that, once ensconced, cannot be 

displaced by states, either in their treaties or in their practice."
22

 In other words, 

these crimes (except for war crimes) do not need a nexus to a war and do not require 

ratification of a treaty; they are crimes that can be prosecuted by any state on the 

basis of universal jurisdiction. Jus cogens crimes subject to universal jurisdiction are 

justiciable by any state, even if such acts do not violate municipal law in the state in 

which they were committed, and even when the prosecuting state lacks a traditional 

nexus with the crime, offender, or victim.
23

 As discussed infra, there is increasing 

evidence that sexual violence has now reached the level of a jus cogens norm. 

 

A special report by UNICEF on Internally displaced women, the main 

problem faced by them include having to cope with new gender roles as a result of 

displacement (female head of house-hold), gender violence, break-up of families, 

and loss of social and cultural ties.
24

 Gender violence probably represents the 

gravest problem for internally displaced women. As families are separated, 

unaccompanied women are more vulnerable to gender violence. This can take the 

form of rape, sexual slavery, forced female genital mutilation, or forced sale into 

                                                
20

 Prosecutor v. Zejnil Delalic, Judgement, IT-96-21-A, 20 Feb. 2001, at para. 149 [hereinafter 

Celebici Appeals Chamber Judgement]. 
21 Jonathan I. Charney, “Universal International Law”, The American Journal of International Law, 

Vol. 87, No. 4 (Oct 1993), Pg. 529, 541. 
22

 Mark W. Janis, “An Introduction to International Law”, The University of Michigan, Aspen 

Publishers, 4
th

 ed., 2003, Pg. 64. 
23 Kenneth C. Randall, “Universal Jurisdiction under International Law”, Texas Law Review, No. 66, 

(1998), Pg. 785-788.  
24

 UNICEF, The Gender Dimension Of Internal Displacement: Concept Paper And Annotated 

Bibliography, Office Of Emergency Programmes. Working Paper Series, New York, September 

1998, Pg. 13-16. 
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marriage.
25

 Forced female genital mutilation for instance can happen when 

internally displaced women move to an area where the practice is widespread and 

imposed on the female members of the community, including new ones. For 

instance, over 1,000 young internally displaced girls were forcibly circumcised in a 

mass ceremony in Sierra Leone in December 1996.
26

 

 

Problems which are specific to displaced women may be mentioned here, 

first, increased attention is now being paid to issues of reproductive health, an area 

often neglected.
27

 Diseases such as HIV/AIDS are likely to spread more rapidly 

among refugee and internally displaced populations.
28

 Secondly, some women face 

many problems when trying to reclaim their property or inherit property from a 

deceased husband.
29

 Finally, it has been observed that internally displaced women 

did not really have the opportunity to participate in the organization of IDP camps, 

and this can have crucial implications in terms of the protection afforded to them.  

 

When widespread abuses against women are reported, it is advisable to send 

a UN mission to monitor the situation and, where possible, deter further abuses. 

There is a range of strategies which can be employed to prevent gender- related 

violence, and some have already been used for refugee women. They start with 

simple measures such as providing lighting in camps, or modifying the layout of 

camps to ensure that women have separated quarters or at least separate washing 

facilities. Escort could also be provided to women who for instance have to collect 

fuel. Health services emphasis on family unity being preserved during displacement. 

When separated from their families, internally displaced children are at greater risk 

of exploitative labour, sexual abuse and forced recruitment by armed forces. In order 

to reduce exposure to such abuses, and in accordance with international 

humanitarian law,
30

 efforts should be made to reunite separated families as soon as 

possible. In addition, the education of internally displaced children is interrupted as 

                                                
25 Guiding Principle 11(2). 
26

 Supra Note 2, Pg 3. 
27

 UNICEF, Expert Meeting on Gender Dimension of Internal Displacement, New York, June 1999, 

Pg. 13. 
28 M. J. Toole and R. J. Waldman, “The Public Health Aspects of Complex Emergencies and Refugee 

Situations”, 18 Annual Review of Public Health, (1997), Pg. 296. 
29

 Internally Displaced Persons: Report of the Representative of the Secretary- General, Mr. Francis 

M. Deng, E/CN.4/1996/52, 22
nd

 February 1996, Para 50. 
30 Guiding Principle 17(3). 
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a result of displacement, which may impact heavily on their future prospects. One 

important issue is that of effects of malnutrition and psycho-social trauma are far 

greater in the case of children. 

 

In view related to internally displaced children ‘it is still rare to find 

consistent, analytical understanding across agencies for specific protection needs’. 

UNICEF, being the main agency responsible for the defense of children’s rights, 

should continue to encourage other agencies to pay more attention to the protection 

needs of internally displaced children. UNICEF has interpreted the protection of 

internally displaced children as encompassing protection against physical and 

psycho-social harm, preserving their’ identity and cultural, linguistic, and 

inheritance rights’, and responding to their basic needs. Special need of these 

children is that of family unity and mental health support for children who suffer 

from severe trauma.
31

 

 

Internally displaced children and other vulnerable children has been a subject 

of increasing concern in recent years. An Optional Protocol to the Convention on the 

Rights of the Child on the involvement of children in armed conflicts has been 

adopted to address this problem.
32

 Unlike refugee children, internally displaced 

children are often still present in active conflict zones. They represent and easy 

target for the warring parties in search of cheap and obedient recruits. Aid agencies 

should ensure that the special care to be taken for internally displaced children.  

 

Customary international law also regulates armed conflict, mass violence, 

and situations of occupation or transition. Customary international law is based on 

state practice and grounded in the notion of implied agreement, derived from 

acceptance of or acquiescence to a legal obligation. Whereas customary 

international law is derived from state practice based on opinio juris (a sense of legal 

obligation), jus cogens norms have their foundation in upholding an international 

ordre public. In the Siderman case, a civil suit brought in the U.S. against Argentina 

for torture and other abuses inflicted by the military, Judge Fletcher noted that while 

"customary international law derives solely from the consent of states, the 

                                                
31

 UNHCR/ Brooking Institution/ OAU, Internal Displacement in Africa, Para, 46-47. 
32 GA Res, 54/263, 25 May 2000. 
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fundamental and universal norms constituting jus cogens transcend such consent."
33

 

That crimes such as torture, genocide, slavery, crimes against humanity, and war 

crimes have attained jus cogens status reflects state condemnation of these crimes 

and the international community's desire to prevent and punish them. 

 

a. The Guiding Principles on Internal Displacement 

 

A number of standards and guidelines relating to internally displaced women 

and children have been developed over the past twenty years, covering such issues 

as reproductive health, sexual and gender-based violence and other cross-cutting 

issues.
34

 The UN’s Guiding Principles on Internal Displacement provide an 

overarching normative framework that applies international human rights and 

humanitarian law to IDPs. They were among the first international frameworks to 

outline specific rights relevant to women facing internal displacement, including: 

 

• Non-discrimination and the right of expectant mothers, mothers of young 

children, and female heads of household to protection and assistance that 

“takes into account their special needs”
35

 

• Protection from SGBV and other forms of violence and exploitation  

• The right to access all necessary documents, education and training  

• The need for internally displaced women to actively participate in decision-

making at all stages of displacement.
36

 

 

The Guiding Principles have also served as an important foundation for 

additional instruments and frameworks that address the needs of displaced women, 

                                                
33

 Siderman de Blake v. Republic of Argentina, 965 F. 2d 699.715 (9
th

 Cir. 1992).  
34 UNHCR, Handbook for the Protection of Women and Girls (2008); UNHCR, Sexual and Gender-

Based Violence against Refugees, Returnees and Internally Displaced Persons: Guidelines for 

Prevention and Response (2003); IASC, Guidelines for Gender-based Violence Interventions in 

Humanitarian Settings: Focusing on Prevention of and Response to Sexual Violence in Emergencies 

(2005); Inter-agency Working Group on Reproductive Health in Crises, Inter-agency Field Manual 

on Reproductive Health in Humanitarian Settings (2010); UNHCR Executive Committee conclusion 

105 (LVII) of 2006; the United Nations Principles on housing and property restitution for refugees 

and displaced persons; the Protocol on the Property Rights of Returning Persons in the Great Lakes 

Region; general recommendations No. 24 (1999) on women and health and No. 27 (2010) on the 

human rights of older women of the Committee on the Elimination of Discrimination against 

Women.   
35

 Principle 4, para. 2;   
36 Principle 11, para.2; 19, para 2; 20, para.3; 23.   
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such as the Kampala Convention and the Inter-Agency Standing Committee (IASC) 

Framework on Durable Solutions for Internally Displaced Persons.
37

 While these 

frameworks are important instruments in the legal protection of IDPs, much more 

needs to be done to ensure that they are translated into concrete measures which 

improve the lives of displaced women. 

 

b. UN Security Council Resolution 1325 

 

Various UN Security Council (UNSC) resolutions also address issues 

relating to internally displaced women, including:  

• Access to protection and assistance
38

 

• Sexual violence
39

 

• Trafficking
40

 

• Peace, reconciliation and development
41

 

 

UN resolutions on women, peace and security are particularly important 

tools for improving responses to the rights and needs of internally displaced women 

and children.
42

 Resolution 1325 of October 2000, which reaffirms the important role 

of women in solving conflict and maintaining peace, is a key example. Till date, 46 

countries, as well as the European Union, OSCE and the North Atlantic Treaty 

Organization (NATO), have approved action plans, while many others are in the 

drafting phase.
43

 Several countries facing internal displacement have already 

developed plans, including Côte d’Ivoire, Georgia, Nepal, Nigeria and the 

Philippines, and other countries such as Argentina, Japan, Jordan, Ireland and South 

Sudan are in the process of developing plans.
44

 National action plans that put 
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Resolution 1325 into action are valuable opportunities to include and engage 

internally displaced women and children, and these plans should be supported to 

make sure that women’s benefits are maximized. 

 

c. Mainstreaming Gender in Response to Internal Displacement of Women 

and Children 

 

Over the years, there has been a growing tendency to mainstream gender into 

programs and activities. In other words, instead of setting up programs specifically 

targeting women, the priority is to ensure that women’s perspectives are 

incorporated into all aspects of program design. But the reality is that humanitarian 

organizations are faced with a number of priorities jockeying for attention, and thus 

the specific concerns of internally displaced women do not always receive sufficient 

attention on the mainstream agenda.
45

 If everyone is responsible for ensuring that 

women’s needs are addressed, it can be difficult to determine responsibility when 

problems arise. Scholars, practitioners and policymakers now recognize that a “two-

pronged approach” is needed to respond to the needs of internally displaced women. 

This means balancing programs that are specifically targeted at displaced women 

with efforts to ensure that gender issues are mainstreamed, and incorporated into all 

aspects of policies and programs.
46

 In response to criticism that it was treating the 

displaced as “passive beneficiaries of aid” rather than “equal partners with rights,”
47

 

UNHCR issued a new Age, Gender and Diversity Policy in June 2011 and the 

accompanying Forward Plan for 2011–2016. These were meant to more fully 

address protection and assistance needs of internally displaced women. In order to 

ensure that gender is indeed fully mainstreamed, improved coordination between 

different actors is needed.
48

 

Gender often receives too little attention in budgets and areas relating to 

women are often disproportionately cut. In 2009, the Inter-Agency Standing 

Committee (IASC) introduced the “gender marker tool” to increase gender 
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mainstreaming in the Consolidated Appeals Process. This tool was meant to track 

gender-sensitive funding, and to promote the development of projects more attuned 

to gender considerations. However, mainstreaming gender issues – including the 

rights and needs of displaced women – in budgeting processes will continue to 

require more institutional leadership, disaggregated data collection and training.
49

 

 

Gender mainstreaming must also be a part of national and local legislative 

processes if the rights of displaced women are to be more fully addressed. 

Governments that develop laws and policies for internal displacement – which is a 

move to be encouraged – should ensure that gender- sensitive planning is also part 

of the local, national and international conversation, especially in displacement-

affected countries. 

 

d. Addressing Key Protection Issues For Internally Displaced Women and 

Children 

 

Internally displaced women are at a heightened risk for sexual and gender-

based violence and have specific health needs that often go unmet. In displacement, 

they may find themselves without the protection they would normally have from 

their families and communities. Children in particular may be separated from family 

members and caretakers, putting them at increased risk for sexual abuse, 

exploitation and recruitment into armed groups. Even though much remains to be 

done, there has been progress on some key protection issues. The greatest strides 

have been in reproductive health services, which include neonatal and maternity 

care, as well as a range of other programs ranging from treatment for sexual 

violence and HIV/AIDS to more routine feminine hygiene/sanitary needs. The Inter-

agency Field Manual on Reproductive Health in Humanitarian Settings and the 

Minimum Initial Service Package (MISP) has also helped to advance reproductive 

health services. Developed by the Inter-agency Working Group on Reproductive 

Health in Crises, these are tools to address reproductive health and sexual violence 

in emergency settings. The manual was revised in 2010 to better encompass IDPs 
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and others affected by humanitarian emergencies.
50

 Based on the affirmation that 

reproductive health is an essential component of humanitarian response, the manual 

outlines a comprehensive approach to reproductive health risks and services by 

humanitarian workers.
51

 

 

There has also been some progress in raising awareness of SGBV and 

developing tools for ensuring that it is addressed, including:  

• Developing guidelines on prevention of and response to Sexual and Gender 

Based Violence (SGBV);
52

 

• Setting standards for the inclusion of sexual violence concerns in peace 

agreements and ceasefires;
53

  

• Implementing training programs to prevent sexual exploitation by 

peacekeepers and humanitarians;  

• Rolling-out monitoring analysis and reporting arrangements in several 

countries pursuant to Security Council resolution 1960 (2010);  

• Developing early warning indicators on sexual violence;
54

 and  

• Establishing targets to increase the proportion of female police officers in 

peacekeeping operations to 20 percent by 2014.  

 

Some modest – but not yet entrenched – advances have been achieved on 

other protection issues, including:  

• Integrating women into assistance distribution systems;
55

 

• Implementing fuel strategies to reduce displaced women’s exposure to 

violence when they collect firewood;
56
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• Upholding housing, land and property rights of displaced women, in some 

cases through measures such as the provision of legal aid to returnee women;  

• Increased participation of internally displaced women in decision-making 

processes in some countries, including through the development of strong 

associations of displaced women, for example, in Colombia and the 

Philippines;
57

 

• Internationally, UNHCR convened its second global dialogue with women 

and engaged displaced women in this process for the first time in 2011;
58

 and  

• Collecting disaggregated data in conflict and post-conflict situations,
59

  

including through the establishment of Joint IDP Profiling Service (JIPS) 

which collects data disaggregated by age, sex and location, as well as other 

indicators such as the provision of protection and assistance to internally 

displaced women, their housing, land and property rights.  

 

However, there are still gaps in the reproductive health response, including 

the provision of adequate maternal and reproductive health care for adolescent girls 

and women with disabilities; scaling up systematic and equitable coverage of the 

Minimum Initial Service Package; and sustaining these services in protracted crisis 

and the recovery phase.  
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Some of the other key challenges faced by internally displaced women, 

which are notable for their strategic significance or because they reflect important 

longstanding, neglected or emerging problems, include:
60

 

• Conducting and maintaining detailed and disaggregated data collection;  

• Strengthening the links between gender and age-sensitive approaches, and 

other elements of diversity;  

• Attention to gender dimensions of displacement linked to natural disasters 

and climate change;  

• Preventing and responding to SGBV in the context of internal displacement;  

• Implementing equitable documentation practices;  

• Systematically training government officials, security actors and field staff in 

gender approaches;  

• Implementing meaningful participatory approaches and supporting internally 

displaced women’s participation;  

• Engaging women in early warning systems and disaster preparedness 

strategies;  

• Raising awareness of communities, especially host communities, about IDPs 

to avoid double stigmatization of displaced women (as IDPs and as women)  

• Programming for early recovery;  

• Supporting sustainable livelihoods;  

• Ensuring access to justice and accountability towards internally displaced 

women;  

• Enhancing gender-sensitive approaches to durable solutions; and  

• Overcoming the “implementation gap” that curtails the practical impact of 

the frameworks developed to protect, assist and support the leadership role of 

internally displaced women.  

It is therefore may be stated that, the most serious protection problems often 

occur far from the eyes of external observers. Where a government is persecuting a 

group of persons within its borders, it is unlikely that it will grant access to 

international observers and aid agencies. Therefore the gravest situations involve 

‘countries that either do not acknowledge or do not permit international involvement 
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with displacement within their borders’. One should finally note that the protection 

strategies examined in this chapter can only provide short-term protection to 

internally displaced women and children whose human rights are at risk.  

 

C. International Legal Regime For Internally Displaced Women 

And Children 

 

Up to 80 % of the displaced populations in the world are women and 

children. These women are extremely vulnerable and exposed to abuses and dangers 

already mentioned. When women flee their homes, they have habitually lost the 

protection of their male relatives, have left behind the sources of their livelihoods 

and many of them carry children they have to take care of. In such a defenseless 

position they heavily depend on arrangements protecting their security. If these 

aren’t provided, they become easy targets of sexual violence, as frequently they are 

forced to buy their way to their destination through sexual favours. However, even 

reaching displacement camps doesn’t by itself mean reaching safety, as in these 

camps they are often violated by the same people who are meant to protect them and 

who take advantage of their vulnerability. Further dangers arise, if the camps 

authorities fail to address specific women needs. Simple facts, such as the location 

of washing and bathing facilities or of latrines, can play a major role in the 

protection of women against rape and other assaults. Women also have specific 

health requirements that must be met. Pregnant women are especially at risk without 

appropriate support services. With increased exposure to sexual violence and 

unhygienic conditions, women are more in danger of getting infected by HIV or 

other diseases. In addition, many of them are forced by circumstances to become 

single heads of households and for these women sustaining their livelihood can be 

especially difficult in the camps. Since habitually they are not considered to be (and 

are themselves not used to being) part of the ‘public’ life, they can be and often are 

discriminated against in food distribution and access to welfare services.
61

 

 

                                                
61

 Oishik Sircar, “Can the Women Flee? – Gender-based Persecution, Forced Migration and Asylum 

Law in South Asia”, in edited book by In Behera, Navnita Chadha, “Gender, Conflict and 

Migration”, New Delhi: Sage Publication, 2006; 



 

Legal Control of Offences against Internally Displaced Women and Children 

 

492 
 

Gender relationships and power structures are all too often detrimental to 

women. Extensive research has documented gender inequalities in access to, and 

control of, economic and natural resources. It is very fortunate to say that in Asia, 

women may have use rights over land and forests, but are rarely allowed to own 

and/or inherit the land they use. Given the gender-blindness of the planning process 

development projects typically build on the imbalance in existing gender relations. 

For affected communities development projects have widened gender disparities 

either by imposing a disproportionate share of social costs on women or through an 

inequitable allocation of the benefits generated. 

 

In spite of the fact lies behind is that of many countries and funding agencies 

have adopted specific gender policies in recent years aimed at mainstreaming gender 

issues in their development interventions, actual project planning and 

implementation continue to overlook gender aspects.  

 

An assessment by the Operations Evaluation Department of the World Bank 

of a number of projects funded by the Bank noted that gender aspect of resettlement 

were largely oblivious. Similarly, after the Asian Development Bank approved a 

gender policy in 1998, a review of its dam projects observed that the impacts on 

gender at the project preparation and implementation stages were often not 

considered. It may be here noted that the World Bank and the Asian Bank are two 

major donors for a large number of development projects in India. Where planning 

is insensitive to gender, project impacts can at best be neutral, and at worst 

aggravate existing gender disparities to the extent of radically affecting the pre 

project gender balance.
62

 

 

Many evidences shows that, development projects may create vulnerability 

through impoverishment, they disproportionately affect groups that are vulnerable to 

begin with, particularly indigenous groups and women. Human rights of vulnerable 

groups are protected generically in the International Bill of Human Rights. The ILO 

Convention 169 spells out protections for indigenous groups. 
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“Evidence suggests that for a vast majority of the indigenous/tribal peoples 

displaced by big projects, the experience has been extremely negative in cultural, 

economic, and health terms. The outcomes have included assetlessness, 

unemployment, debt-bondage, hunger, and cultural disintegration. For both 

indigenous and non-indigenous communities, studies show that displacement has 

disproportionately impacted on women and children”.
63

 

 

The travails of displaced women basically stem from the already existing 

gender inequalities within the Indian society and family. The laws, policies and 

government procedures also discriminate against women. It is a consequence of the 

unequal social and political set-up that men get preference over women in the matter 

of land, security, physical space, food intake, jobs, etc. within home, society and in 

the government. These inequalities accentuate in the event of a crisis situation like 

displacement resettlement.
64

  

 

Examining the involuntary nature of displacement from the urban slums of 

Delhi, it has found that displacement for women has brought emotional stress. Men 

migrate and women are left behind to look after the home and children. Control of 

women’s sexuality becomes a serious issue. When women migrate, they work as 

domestic workers, daily wage earners, etc. Their additional income is extremely 

important for the family since it is often used to finance their children’s education 

and health. They suffer great hardships in urban slums with regard to sanitation and 

privacy.
65
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As mentioned earlier, there is wide gender disparity in several respects in 

India. Thus, displacement may affect women differently. In a broad sense, 

displacement brings loss of access to common property resources, loss of access to 

livelihood, loss of access to services, lack of sanitation, breakdown of family life 

during transition period, additional burden of workloads and responsibilities, 

deteriorating health status, breakdown of community networks, problem of marriage 

of daughters, rise in alcoholism and increase in domestic violence, deterioration of 

social status of tribal women, sense of insecurity, breakdown of lifestyle etc. Here is 

an account of the major impacts of development induced displacement on women in 

the country. 

 

a) An Overview of Sexual and Gender- Based Violence  

 

Sexual and gender-based violence is a violation of human rights. This kind 

of violence perpetuates the stereotyping of gender roles that denies human dignity of 

the individual and stymies human development. The overwhelming majority of the 

victims/survivors of sexual and gender-based violence are women and girls. 

 

Sexual and gender-based violence includes much more than sexual assault 

and rape. Although it may occur in public contexts, it is largely rooted in individual 

attitudes that condone violence within the family, the community and the State. The 

root causes and consequences of sexual and gender-based violence must be 

understood before appropriate programmes to prevent and respond to this violence 

can be planned. 

 
 

i. Meaning of the term Sexual and Gender- Based Violence 

 

Sexual violence, gender-based violence and violence against women are 

terms that are commonly used interchangeably. All these terms refer to violations of 

fundamental human rights that perpetuate sex stereotyped roles that deny human 

dignity and the self-determination of the individual and hamper human 

development. They refer to physical, sexual and psychological harm that reinforces 

female subordination and perpetuates male power and control. 
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The term gender-based violence is used to distinguish common violence 

from violence that targets individuals or groups of individuals on the basis of their 

gender. Gender-based violence has been defined by the CEDAW Committee as 

violence that is directed at a person on the basis of gender or sex. It includes acts 

that inflict physical, mental or sexual harm or suffering, threat of such acts, coercion 

and other deprivations of liberty. 

 

The term violence against women refers to any act of gender-based violence 

that results in, or is likely to result in, physical, sexual and psychological harm to 

women and girls, whether occurring in private or in public. Violence against women 

is a form of gender-based violence and includes sexual violence. 

 

Sexual violence, including exploitation and abuse, refers to any act, attempt 

or threat of a sexual nature that results, or is likely to result, in physical, 

psychological and emotional harm. Sexual violence is a form of gender-based 

violence. 

 

UNHCR employs an inclusive conception of sexual and gender-based 

violence that recognizes that, although the majority of victims/survivors are women 

and children, boys and men are also targets of sexual and gender-based violence. 

 

Sexual and gender-based violence is largely rooted in unequal power 

relations. These perpetuate and condone violence within the family, the community 

and the State. The distinction made between public and private spheres should not 

serve as an excuse for not addressing domestic violence as a form of SGBV. The 

exclusion of women and girls from the public arena only increases their 

vulnerability to violence within the family. Domestic violence reinforces gender 

based discrimination and keeps women subordinate to men. 

 

ii. Definition and the Key concept of sexual and Gender- Based violence 

 

Sexual and gender-based violence includes much more than sexual assault 

and rape. To understand its root causes and consequences, it is essential to define 

and distinguish between the terms gender and sex. 
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The term sex refers to the biological characteristics of males and females. 

These characteristics are congenital and their differences are limited to physiological 

reproductive functions. 

 

Gender is the term used to denote the social characteristics assigned to men 

and women. These social characteristics are constructed on the basis of different 

factors, such as age, religion, national, ethnic and social origin. They differ both 

within and between cultures and define identities, status, roles, responsibilities and 

power relations among the members of any society or culture. Gender is learned 

through socialisation. It is not static or innate, but evolves to respond to changes in 

the social, political and cultural environment. 

  

People are born female or male (sex); they learn how to be girls and boys, 

and then become women and men (gender). Gender refers to what it means to be a 

boy or girl, woman or man, in a particular society or culture. Society teaches 

expected attitudes, behaviours, roles and activities. Gender defines the roles, 

responsibilities, constraints, opportunities and privileges of men and women in any 

context. This learned behaviour is known as gender identity. 

 

Women around the world are usually in a disadvantaged position compared 

to men of the same social and economic levels. Gender roles and identities usually 

involve inequality and power imbalance between women and men. Violence against 

women, and its acceptance within society and cultures, is one of the manifestations 

of this inequality and power imbalance. 

 

A comprehensive prevention and response plan should focus on the roles and 

needs of both women and men and how both can become agents of change. 

Focusing only on women when addressing sexual and gender-based violence tends 

to place the responsibility for prevention and response on the victims/survivors. 

 

Violence is a means of control and oppression that can include emotional, 

social or economic force, coercion or pressure, as well as physical harm. It can be 

overt, in the form of a physical assault or threatening someone with a weapon; it can 
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also be covert, in the form of intimidation, threats, persecution, deception or other 

forms of psychological or social pressure. The person targeted by this kind of 

violence is compelled to behave as expected or to act against her will out of fear. 

 

An incident of violence is an act or a series of harmful acts by a perpetrator 

or a group of perpetrators against a person or a group of individuals. It may involve 

multiple types and repeated acts of violence over a period of time, with variable 

durations. It can take minutes, hours, days or a lifetime. 

 

Abuse is the misuse of power through which the perpetrator gains control or 

advantage of the abused, using and causing physical or psychological harm or 

inciting fear of that harm. Abuse prevents persons from making free decisions and 

forces them to behave against their will. 

 

Coercion is forcing, or attempting to force, another person to engage in 

behaviors against her will by using threats, verbal insistence, manipulation, 

deception, cultural expectations or economic power. 

 

Power is understood as the capacity to make decisions. All relationships are 

affected by the exercise of power. When power is used to make decisions regarding 

one’s own life, it becomes an affirmation of self-acceptance and self-respect that, in 

turn, fosters respect and acceptance of others as equals. When used to dominate, 

power imposes obligations on, restricts, prohibits and makes decisions about the 

lives of others. To prevent and respond to sexual and gender-based violence 

effectively, the power relations between men and women, women and women, men 

and men, adults and children, and among children must be analysed and understood. 

 

In humanitarian crises, affected populations depend on the protection and 

assistance of institutions. Humanitarian aid workers, government, security and law 

enforcement officials are in a privileged position as they have the power to make 

decisions that will affect the well-being of the persons they are assisting. 

Exploitation and abuse occurs when this disparity of power is misused to the 

detriment of those persons who cannot negotiate or make decisions on an equal 
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basis. Exploitation and abuse can take the form of physical and psychological force 

or other means of coercion (threats, inducements, deception or extortion) with the 

aim of gaining sexual or other favours in exchange for services.  

 

Consent is when a person makes an informed choice to agree freely and 

voluntarily to do something. The phrase against her will is used to indicate an 

absence of informed consent. There is no consent when agreement is obtained 

through the use of threats, force or other forms of coercion, abduction, fraud, 

deception, or misrepresentation. 

 

The use of a threat to withhold a benefit, or a promise to provide a benefit, in 

order to obtain the agreement of a person is also an abuse of power; any agreement 

obtained this way is not considered to be consensual. There is also no consent if the 

person is below the legal (statutory) age of consent or is defined as a child under 

applicable laws. 

 

A perpetrator is a person, group, or institution that directly inflicts, supports 

and condones violence or other abuse against a person or a group of persons. 

Perpetrators are in a position of real or perceived power, decision-making and/or 

authority and can thus exert control over their victim. 

 

It is a myth that sexual and gender-based violence is usually perpetrated by 

strangers. In fact, most acts of sexual and gender-based violence are perpetrated by 

someone known to the survivor, and many violent incidents are planned in advance. 

 

Sexual and gender-based violence can also be perpetrated by family and 

community members. States and institutions condone and perpetrate sexual and 

gender-based violence when discriminatory practices are not challenged and 

prevented, including through the use of legal and policy instruments. During war 

and conflict, sexual and gender-based violence is frequently perpetrated by armed 

members from warring factions. 
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iii. Types of Sexual and Gender- Based Violence 

 

The following table describes some of the more common forms of sexual and 

gender-based violence. The list is neither exhaustive nor exclusive. It is a practical 

tool that can be used in each location to help identify the different forms of sexual 

and gender-based violence that exist. Acts of sexual and gender-based violence have 

been grouped into five categories: 

• Sexual violence. 

• Physical violence. 

• Emotional and psychological violence. 

• Harmful traditional practices. 

• Socio-economic violence. 

 

Table 6.1 Sexual Violence 

Type Of Act Description/ Examples 
Rape and marital rape The invasion of any part of the body of the 

victim or of the perpetrator with a sexual 

organ, or of the anal or genital opening of the 

victim with any object or any other part of the 

body by force, threat of force, coercion, taking 

advantage of a coercive environment, or 

against a person incapable of giving genuine 

consent (International Criminal Court). 

Child sexual abuse, defilement and incest Any act where a child is used for sexual 

gratification. Any sexual relations/interaction 

with a child. 

Forced sodomy/anal rape Forced /coerced anal intercourse, usually 

male-to-male or male-to-female. 

Attempted rape or attempted forced 

sodomy/anal rape 

Attempted forced/coerced intercourse; no 

penetration. 

Sexual abuse Actual or threatened physical intrusion of a 

sexual nature, including inappropriate 

touching, by force or under unequal or 

coercive conditions. 

Sexual exploitation Any abuse of a position of vulnerability, 

differential power, or trust for sexual 

purposes; this includes profiting momentarily, 

socially or politically from the sexual 

exploitation of another (IASC); Sexual 

exploitation is one of the purposes of 

trafficking in persons (performing in a sexual 

manner, forced undressing and/or nakedness, 

coerced marriage, forced childbearing, 

engagement in pornography or prostitution, 

sexual extortion for the granting of goods, 
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services, assistance benefits, sexual slavery). 

Forced prostitution (also referred to as 

sexual exploitation) 

Forced/coerced sex trade in exchange for 

material resources, services and assistance, 

usually targeting highly vulnerable women or 

girls unable to meet basic human needs for 

themselves and/or their children. 

Sexual harassment Any unwelcome, usually repeated and 

unreciprocated sexual advance, unsolicited 

sexual attention, demand for sexual access or 

favours, sexual innuendo or other verbal or 

physical conduct of a sexual nature, display of 

pornographic material, when it interferes with 

work, is made a condition of employment or 

creates an intimidating, hostile or offensive 

work environment. 

Sexual violence as a weapon of war and 

torture 

Crimes against humanity of a sexual nature, 

including rape, sexual slavery, forced abortion 

or sterilisation or any other forms to prevent 

birth, forced pregnancy, forced delivery, and 

forced child rearing, among others. Sexual 

violence as a form of torture is defined as any 

act or threat of a sexual nature by which 

severe mental or physical pain or suffering is 

caused to obtain information, confession or 

punishment from the victim or third person, 

intimidate her or a third person or to destroy, 

in whole or in part, a national, ethnic, racial or 

religious group. 

 

It is very pathetic to mention that, during armed conflict social structures are 

disrupted. Women and children face the additional risks of being subjected to sexual 

and gender-based violence when fleeing the fighting and seeking asylum. Family 

members are often dispersed during flight, leaving children separated from the rest 

of their families and women as solely responsible for protecting and maintaining 

their households. The following chart, adapted from a table developed by S. Purdin, 

describes the types of violence that can occur during the various phases of the 

refugee cycle. 

Table 6.2 Types of Violence 
 

Phase Type of Violence 
During conflict, Prior to flight Abuse by persons in power; sexual bartering 

of women; sexual assault, rape, abduction by 

armed members of parties in conflict, 

including security forces; mass rape and 

forced pregnancies. 

During flight Sexual attack by bandits, border guards, 

pirates; capture for trafficking by smugglers, 

slave traders. 
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In the country of asylum Sexual attack, coercion, extortion by persons 

in authority; sexual abuse of separated 

children in foster care; domestic violence; 

sexual assault when in transit facilities, 

collecting wood, water, etc.; sex for 

survival/forced prostitution; sexual 

exploitation of persons seeking legal status in 

asylum country or access to assistance and 

resources, resumption of harmful traditional 

practices. 

During repatriation Sexual abuse of women and children who 

have been separated from their families; 

sexual abuse by persons in power; sexual 

attacks, rape by bandits, border guards, 

forced/coerced repatriation. 

During reintegration Sexual abuse against returnees as a form of 

retribution; sexual extortion in order to 

regularize legal status, exclusion from 

decision-making processes; denial of or 

obstructed access to resources, right to 

individual documentation and right to 

recover/own property. 
 
 

iv. Sexual Violation Against Children 

 

Rape and other forms of sexual violence against children, both boys and 

girls, are serious violations of international human rights law and may amount to 

grave breaches of international humanitarian law.
66

  Acts of sexual violence may 

constitute a war crime, a crime against humanity or a constitutive act with respect to 

genodice. In 2009, the Security Council, in resolution 1882, added sexual violence 

against children as an additional trigger for listing parties to conflict in the 

Secretary-General’s Annual Report on Children and Armed Conflict. The Office of 

Children and Armed Conflict, together with partners prepared field guidance for its 

subsequent implementation. 

 

Rape and other forms of sexual violence during armed conflict are prohibited 

under the Geneva Conventions and their Additional Protocols. Child-specific 

                                                
66 ‘Rape and other forms of sexual violence’ is not specifically listed in article 147 of 4th Geneva 

Conventions casting some doubt in some scholars’ minds as to its status as a “grave breach” of the 

Geneva Conventions. Nevertheless most scholars, international and national courts that have decided 

on the matter conclude that it falls within the reasonable understanding of ‘torture or inhuman 

treatment’ or ‘serious injury to body or health.’ 
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provisions of these treaties specifically forbid sexual violence against children.
67

 

The obligation of humane treatment under Common Article 3 implicitly prohibits 

rape or any other sexual violence, be it against adults or children. Article 27 of the 

4th Geneva Convention explicitly prohibits such acts stating that: “Women 

[including girls] shall be especially protected against any attack on their honour, in 

particular against rape, enforced prostitution, or any form of indecent assault.”
68

 

 

The ICCPR and the Convention for the Elimination of all Forms of 

Discrimination Against Women (1979) (CEDAW) affirm a women’s right to liberty 

and security of person and to be free from discrimination.
69

 The CRC and its 

Optional Protocol on Trafficking and Exploitation unequivocally affirm that 

children must enjoy protection from torture, cruel, inhuman or degrading treatment, 

a protection broadly accepted as encompassing acts of rape and sexual violence.
70

 

Regional human rights instruments such as the African Charter on the Rights and 

Welfare of the Child (1990) also explicitly forbid sexual violence against children.
71

 

 

v. Rape And Other Forms Of Sexual Violence As International Crimes 

 

International criminal law explicitly criminalizes rape and sexual violence 

during wartime and judicial recognition of its customary status in international law 

came in 1998 with a number of ground-breaking judgments by the ICTY.
72

 The 

statutes of the SCSL (Special Court for Sierra Leone), ICTR (International Criminal 

Tribunal for Rwanda) and ICTY (International Criminal Tribunal for the former 

Yugoslavia) all cite rape and sexual violence as war crimes and crimes against 

humanity.
73

 

 

                                                
67 Article 27(2) Geneva IV; art. 75(2), 76(1), 77(1) AP I; art. 4(2)(e) AP II—which specifically adds 

“rape” to the list of forms of indecent assault. 
68

 Specific provisions in the Geneva Conventions relating to protection against rape and sexual abuse 

include: Common art. 3; art. 12, 50 Geneva I; art. 12, 51 Geneva II; art.13, 17, 87, 89 Geneva III; 

art.5, 27, 32, 147 Geneva IV; art. 75 AP I; art. 4(1) AP II; and Rules 87, 89-92 of: ICRC, Customary 

International Humanitarian Law, p. 306. 
69

 Art. 2, 3, 6 ICCPR; art. 1-3 CEDAW. 
70

 Art. 34, 35, 37 CRC, Art. 3, CRC’s Optional Protocol to the Convention on the Rights of the Child 

on the sale of children, child prostitution and child pornography (2000). 
71

 Art. 27, African Charter on the Rights and Welfare of the Child (1990).  
72

 Prosecutor v. Furundzija , ICTY (1998). 
73

 War crimes: art. 3(e) SCSL; art.4(e) ICTR; art. 2 ICTY. Crimes Against Humanity: art.2(g) SCSL; 

art.3(g) ICTR; art.5(g) ICTY. 
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Sexual violence against civilians has been prosecuted by several 

international tribunals established to punish the perpetrators of international crimes. 

It was the first time in history that an international tribunal convicted individuals 

solely on charges of sexual violence against women and girls.
74

 In addition, the 

SCSL(Special Court for Sierra Leone) established that “forced marriage” is also an 

offence under international criminal law when it found three militia leaders guilty of 

crimes against humanity for forcing girls into marriage.
75

 The Rome Statute of the 

ICC states that rape, sexual slavery, enforced prostitution, forced pregnancy, 

enforced sterilization or “other forms of sexual violence of comparable gravity” may 

constitute war crimes and crimes against humanity.
76

 Jean Pierre Bemba Gombo, a 

former leader of a Congolese armed group, is currently standing trial at the ICC on 

war crimes and crimes against humanity charges resulting from allegations of rape 

and other abuses by troops under his command.
77

  

 

The offenses included in Article 3 of the ICTY Statute derive primarily from 

Hague law, there is broad consensus that "laws or customs of war" also encompass 

the Geneva Conventions, Additional Protocols, and customary international law.103 

War crimes include grave breaches of the Geneva Conventions and serious 

violations of other laws (including Hague and Geneva Conventions and Additional 

Protocols) and customs of war. 

 

I. Grave Breaches (ICTY, Art. 2) 

 

Each of the 1949 Geneva Conventions provide a list of acts considered 

“grave breaches” and violation of these provisions is considered among the most 

egregious violations of international humanitarian law.  The Geneva Conventions 

expressly confer criminal liability for violations of the articles of the Convention 

enumerating the grave breaches.  The language ascribing criminal liability to the 

                                                
74

 Prosecutor v. Anto Furundzija , ICTY 10 December (1998): The ICTY Trial Chamber noted that 

prohibition of rape and serious sexual assault in armed conflict under customary international law has 

gradually crystallized. The Tribunal found the accused guilty of a violation of the laws and customs 

of war (outrages upon dignity, including rape).  
75

 Prosecutor vs. Alec Tamba Brima, Brazzy Camara and Borbor Kanu (SCSL, 20 June 2007). 
76

 Art. 7(1)(c), 7(1)(g), 8(2)(b), 8(2)(c), 8(2)(e) Rome Statute. 
77 Prosecutor v. Jean- Pierre Bemba Gombo, International Criminal Court, 12-15 January 2009. 
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grave breaches is contained in the article immediately preceding the enumeration of 

grave breaches. Article 146 of the Fourth Geneva Convention provides:  

 

     The High Contracting Parties undertake to enact any legislation necessary to 

provide effective penal sanctions for persons committing, or ordering, to be 

committed, any of the grave breaches.  

 

Article 147 of the Fourth Geneva Convention, which protects the civilian 

population, enumerates the grave breaches as: “willful killing, torture or inhumane 

treatment, including biological experiments, willfully causing great suffering or 

serious injury to body or health, unlawful deportation or unlawful confinement of a 

protected person.”
78

 The caveat in each Convention is that the grave breach must be 

committed against “persons or property protected by” the particular Convention. 

Article 50 of the First Geneva Convention, Article 51 of the Second Geneva 

Convention, and Article 130 of the Third Geneva Convention list identical grave 

breaches to those included in Article 147 of the Fourth Geneva Convention.  

Protocol II does not mention grave breaches, although Additional Protocol I in 

Article 11(4) and in Article 85 includes and expands upon them. 

 

The Geneva Conventions do not specifically list any form of sexual violence 

as a grave breach, although case law confirms that sex crimes are covered by the 

grave breaches provisions, particularly the prohibitions of “torture,” “inhuman 

treatment,” “willfully causing great suffering,” and “serious injury to body or 

health.”
79

 The grave breach language is intentionally expansive to provide as much 

protection as possible to persons protected by the Conventions, and there is general 

consensus that the provisions should be interpreted liberally. 

 

In practice, the ICTY has limited its Article 2 “grave breach” charges in 

indictments.  Instead, it has simply brought most war crimes charges under Article 3 

of its Statute, which means that the prosecution does not have to prove that the 

conflict was international in nature at the time and place charged in the indictment, 

                                                
78

 Fourth Geneva Convention, supra note 4, at art. 147. 
79

 Prosecutor v. Delalic, Judgement, IT-96-21- T, 16 Nov. 1998, at para. 394 [hereinafter Celebici 

Trial Chamber Judgement.] 
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as such proof may entail a lengthy and arduous evidentiary process.  Prerequisites 

for Article 3 crimes merely require proof that the crime was committed in either an 

international or internal armed conflict and was “closely related” to the armed 

conflict.
80

 Grave breaches are not included within the terms of the ICTR Statute 

because the conflict in Rwanda in 1994 is generally regarded as non-international in 

character. 

 

II. Violations of the Laws or Customs of War (ICTY, Art. 3) 

 

Serious violations of the laws and the customs of war may be prosecuted as 

war crimes.  Article 3 of the ICTY Statute has been interpreted as having a “catch-

all” residual function.
81

 Originally, there was some discussion as to whether serious 

violations of the Geneva Conventions outside the grave breach provisions carry 

criminal penalties.  Article 146 of the Fourth Geneva Convention requires each state 

to “take measures necessary for the suppression of all acts contrary to the provisions 

of the . . . convention other than the grave breaches.”  Thus, simply because the 

grave breaches are specifically attributed “war crime” status does not mean that 

criminal responsibility cannot attach to other provisions.  The ICTY Appeals 

Chamber has articulated the requirements for when an act constitutes a serious 

violation of the laws or customs of war:  

    (i) the violation must constitute an infringement of a rule of international 

humanitarian law; 

  (ii) the rule must be customary in nature or, if it belongs to treaty law, the required 

conditions must be met . . .; 

  (iii) the violation must be 'serious', that is to say, it must constitute a breach of a 

rule protecting important values, and the breach must involve grave consequences 

for the victim. . .; 

  (iv) the violation of the rule must entail, under customary or conventional law, the 

individual criminal responsibility of the person breaching the rule.
82

  

 

                                                
80

 Prosecutor v. Tadic, Decision on the Defense Motion for Interlocutory Appeal on Jurisdiction, 2 

Oct. 1995, IT-AR72, at paras. 70. 
81

 Ibid, Para 91. 
82 Ibid, Para 94. 
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It is now beyond dispute that serious violations of Hague and Geneva law, 

the Additional Protocols, and customary international law, impose criminal 

responsibility upon the individuals and superiors responsible for the violations.  The 

ICTY has expressly noted that violations of the provisions of the Fourth Geneva 

Convention and Additional Protocols expressly prohibiting rape, enforced 

prostitution, and any other form of indecent assault, may be prosecuted.
83

 In 

practice, however, most gender or sex crimes have been prosecuted under Article 3 

of the ICTY Statute and Article 4 of the ICTR Statute, through the Common Article 

3 provisions. 

 

III. Common Article 3 to the Geneva Conventions (ICTR, Art. 4) 

 

The term “Common Article 3” refers to the identical language found in 

Article 3 of each of the four 1949 Geneva Conventions. Common Article 3 is 

regarded as a “mini convention” within the Geneva Conventions, as it was originally 

intended to be the article in the Conventions dedicated to dictating the treatment of 

persons in internal conflicts.  However, Common Article 3 is now recognized as part 

of customary international law, applicable to both internal and international armed 

conflicts alike.
84

 Additional Protocol II, which governs internal conflicts, and which 

is also included within the jurisdiction of the Rwanda Tribunal, uses similar 

language.
85

 Common Article 3 requires that humane treatment be afforded to 

“persons taking no active part in the hostilities, including members of armed forces 

who have laid down their arms and those placed hors de combat by sickness, 

wounds, detention, or any other cause.”  It explicitly prohibits the following acts: 

“Violence to life and person, in particular murder of all kinds, mutilation, cruel 

treatment and torture; . . .Outrages upon personal dignity, in particular humiliating 

and degrading treatment.”
86

  

 

                                                
83

 Prosecutor v. Kvocka, Judgement, IT-98-30-T, 2 Nov. 2001, at para. 63-64 & n.409 [hereinafter 

Kvocka Trial Chamber Judgement].   
84

 Prosecutor v. Tadic, Decision on the Defense Motion for Interlocutory Appeal on Jurisdiction, 2 

Oct. 1995, IT-AR72, at paras. 98-127 
85

 Protocol Additional to the Geneva Conventions of August 12, 1949, and Relating to the Protection 

of Victims of Non-International Armed Conflicts, June 8, 1977, S. Treaty Doc. No. 100-2, 1125 

U.N.T.S. 609 (entered into force Dec. 7, 1978) [hereinafter Additional Protocol II], art. 4(2). 
86 Supra note 847, Common Article 3 to the 1949 Geneva Conventions. 
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The ICTR has contributed little to developing the law relating to serious 

violations of Common Article 3 and Additional Protocol II.  To date, not a single 

person has been convicted of a war crime by the ICTR, largely because the ICTR 

has erroneously articulated, interpreted, and applied the war crimes prescriptions.  

However, in 2001, the ICTR Appeals Chamber rejected the Trial Chambers' 

formulation and interpretation of the war crime provisions under its Statute, 

allowing subsequent Appeals Chamber decisions to reverse applicable war crimes 

acquittals or Trial Chambers to provide for convictions at first instance.
87

 Thus, 

there will presumably be at least marginal development of the war crime provisions 

regarding internal armed conflict in future ICTR decisions.  This development will 

be especially useful because most contemporary armed conflicts are internal rather 

than international in character. 

 

IV. Crimes Against Humanity (ICTY, Art. 5; ICTR, Art. 3) 

 

The term “crimes against humanity” first appeared in an international 

instrument in the Nuremberg Charter, when it was included as a means of 

prosecuting the German Nazi leaders for the gross atrocities committed against 

certain members of the civilian population, including German citizens, during the 

Second World War.  Although the IMT, IMTFE, CCL10, ICTY, ICTR, and ICC 

Statutes or Charters have defined the scope of the crime differently, in essence, a 

crime against humanity consists of an inhumane act (typically a series of inhumane 

acts such as murder, rape, and torture) committed as part of a widespread or 

systematic attack that is directed against a civilian population.
88

 It can consist of 

crimes committed by a state against its own citizens and often has a discriminatory 

purpose.  In practice, persecution and extermination appear to be the most common 

manifestations of crimes against humanity, and this coupling often results in 

genocide charges as well.  Rape may be a crime against humanity when committed 

as part of a widespread or systematic attack; sexual violence also regularly forms 

part of the inhumane acts committed against an enemy group.  Rape crimes may also 

                                                
87

 Prosecutor v. Akayesu, Judgement, ICTR-96-4-A, 1 June 2001, at paras. 442-45 [hereinafter 

Akayesu Appeals Chamber Judgement]. 
88

 Theodor Meron, “Rape as as Crime Under International Humanitarian Law”, Vol. 87, American 

Journal of International Law, (1998) Pg. 424-427. 
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be prosecuted as a crime against humanity under the persecution, torture, 

enslavement, or inhumane acts provisions.
89

 

 

Although the ICTY Statute requires a nexus to an armed conflict, the Statute 

simply imposes that element as a jurisdictional requirement, thus proof of an armed 

conflict is not a constituent element of the crime in other courts. And although the 

ICTR Statute stipulates that the attack be committed on national, political, ethnic, 

racial, or religious grounds, the common Appeals Chamber has interpreted this 

requirement as being necessary to prove only for the persecution charge. Moreover, 

the ICC Statute appropriately recognizes "gender" as one of the discriminatory 

grounds for the crime of persecution.
90

  

 

The case law has confirmed that the particular act alleged (for example, rape) 

does not need to be committed in a widespread or systematic manner the act needs 

simply form part of a widespread or systematic attack.  Thus, it is the attack that 

must be widespread or systematic, not each persecuting or criminal act forming part 

of the attack.
91

  

 

The ICTY Appeals Chamber has confirmed that under customary 

international law, and as applied by the Tribunal, the general (chapeau) requirements 

for crimes against humanity are: "(i) there must be an attack; (ii) the acts of the 

perpetrator must be part of the attack; (iii) the attack must be directed against any 

civilian population; (iv) the attack must be widespread or systematic; and (v) the 

perpetrator must know that his acts constitute part of a pattern of widespread or 

systematic crimes directed against a civilian population and know that his acts fit 

into such a pattern."
92

  

 

The Tribunals have interpreted the core legal requirements of crimes against 

humanity and applied them to the facts of each case, copiously developing the 

                                                
89

Prosecutor v. Kvocka, Judgement, IT-98-30-T, 2 Nov. 2001, at para. 180 & n.343. 
90

 Rome Statute of the International Criminal Court, 1998 Sess. at arts. 7 (h). 
91ICTY, The Prosecutor v. Dragoljub Kunarac, Radomir Kovac and Zoran Vukovic, IT -96-23 and 

IT-96/1, Appeals Chamber Judgement, 12 June 2002, at paras. 419, 419, website- 

https://www.icrc.org/casebook/doc/case-study/icty-kunarac-kovac-vukovic-case-study.htm, visited 

on 15.03.15. 
92 Ibid, at paras. 85-105. 
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jurisprudence of this crime.  Perhaps the most contentious issue was whether 

"systematic" required the existence of a plan or policy.  The ICTY Appeals Chamber 

has recently answered in the negative, stating that a plan or policy may be indicative 

of the systematic nature of the crime and thus be "evidentially relevant", but it is not 

a legal element of the crime.
93

  

 

V. Genocide (ICTY, Art. 4; ICTR, Art. 2) 

 

The ICTY, ICTR, and ICC Statutes have all reproduced the definition of 

genocide contained in the Genocide Convention. Article II of the Genocide 

Convention defines genocide as:  

 

Any one of the following acts, when committed with an intent to destroy, in 

whole or in part, a national, ethnical, racial or religious group: (a) killing, members 

of the group; (b) causing serious bodily or mental harm to members of the group; (c) 

deliberately inflicting on the group conditions of life calculated to bring about its 

physical destruction in whole or in part; (d) imposing measures intended to prevent 

births within the group; (e) forcibly transferring children of the group to another 

group.
94

  

 

Genocide is an international crime imposing individual criminal 

responsibility upon those committing or facilitating the commission of the crime.
95

 It 

is predominately defined by intent.  This intent must be to destroy, wholly or 

partially, a national, ethnic, racial, or religious group, as such, by any act that fits 

into the aforementioned list.
96

 Although genocide is also considered a crime against 

humanity,
97

 the trend has been to separate the crimes. 

 

                                                
93

 Ibid, Para. 98. 
94

 Convention on the Prevention and Punishment of the Crimes of Genocide, Dec. 9, 1948, 78 

U.N.T.S. 277 (entered into force Jan. 12, 1951). 
95

 Ibid, Art. 1. 
96

 Ibid, Art. 11. 
97

 Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes against 

Humanity, Nov. 26, 1968, art. 1(b), 754 U.N.T.S. 73. 
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The process of destruction of an intended target group is not limited to 

physical extermination. An intent to destroy--wholly or partially, physically or 

mentally--any protected group can be evidence of genocide.  The possible sub-

elements of the crime of genocide are not mutually exclusive, and more than one 

sub-element committed during the process of destruction can and usually does 

apply.  Sexual violence can fall under each of the sub-elements, although the most 

common means of using sex crimes as instruments of genocide are: (b), causing 

serious bodily or mental harm to the group (such as by raping or otherwise violating 

women); (c), inflicting conditions of life on members of the group to bring about a 

slow death (such as having HIV/AIDS-infected persons repeatedly rape the victims); 

and (d) imposing measures intended to prevent births within the group (such as 

forced abortion or miscarriage, forced impregnation, sexual mutilation, or rape by a 

different ethnic group when custom dictates that the father determines the ethnicity 

of the child).  

 

Various forms of sexual violence may meet the elements of genocide, even 

when only a single member of the protected group is harmed. If the intent is to 

seriously harm (that is, destroy, in whole or in part) a member of the protected group 

by any of the aforementioned methods, targeted as such because of their 

membership in the group, that should constitute genocide. Often the destructive act 

will be one of many linked to a broader pattern of both systematic and intentionally 

random destruction.  

 

The ICTR has most extensively developed the law on genocide.  Each 

Indictment in the Rwanda Tribunal has charged genocide and prosecution has been 

largely successful.  In contrast, only a small percentage of ICTY cases allege 

genocide, and thus far, there has been only one successful genocide conviction in the 

Yugoslav Tribunal.  By and large, the ICTR Akayesu case and the ICTY Krstic case 

contribute a majority of the Tribunal's jurisprudence on the elements and scope of 

genocide.
98

  

 

                                                
98

 Prosecutor v. Radislav Krstic, Judgement, IT-98-33-T, 19 April 2004, website- 

http://www.icty.org/x/file/Legal%20Library/jud_supplement/supp49-e/krstic.htm, visited on 15.03.15. 
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vi. Specific forms of sexual and gender-based violence used against children 
 

 

Children can be victims/survivors of most forms of sexual and Gender-based 

violence. However, children are often victims of the following forms of violence: 

• Harmful traditional practices. 

• Trafficking. 

• Child prostitution. 

• Sexual violence within the family. 

• Sexual exploitation, abuse and violence by persons having unhindered access 

to children. 

 

Displaced children, particularly unaccompanied and separated children, are 

at risk of being forcibly or deceptively trafficked, often for commercial sexual 

exploitation. Trafficking of a child means the recruitment, transportation, transfer, 

harbouring or receipt of a child for the purpose of exploitation. It is not necessary to 

show that force, deception or coercion was used for trafficking to have occurred.
99

 

 

The Protocol to Prevent, Suppress and Punish Trafficking in Persons, 

Especially Women and Children, Supplementing the United Nations Convention 

Against Transnational Organised Crime, 2000 excludes the possibility of “consent” 

to trafficking by any person under the age of 18. In many cases, trafficking may 

involve giving payment or benefits to win the consent of the person(s) who have 

control over the child. Trafficked children may face serious consequences after their 

escape and/or upon return, including reprisals or retaliation from trafficking rings or 

individuals, the possibility of being re-trafficked, physical punishment or further 

deprivation of liberty, ostracism from the community or family, or severe 

discrimination.
100

 

 
 
 
 

                                                
99

 “Sexual and Gender- Based Violence against Refugees, Returnees and Internally Displaced 

Persons”, Guidelines for Prevention and Response, May 2003. United Nations High Commissioner 

for Refugees, Pg. 76. 
100 Ibid.  
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I. The Key Issues On The Impact Of Internally Displaced Women And 

Children 

 

Displacement has severe consequences for all but for women and children 

those are particularly devastating. Women and children bear the brunt of the forced 

move a lot more than the male members of their families. Many problems that 

women and children face in displacement situation stem from the gender bias, 

especially in developing countries.
101

 The effects of displacement depend on its 

duration, but immediate manifestations include family separations, exposure to 

gender violence, trauma associated with the deaths of family members, impaired 

health, and the loss of the home and possessions. Displacement may affect women’s 

rights to inherit land and property. Over time, the cumulative effects of personal loss 

may result in depression and physical deterioration. Post-traumatic stress syndrome 

is a common ailment among women who have been displaced for more than a few 

months. The long-term impact of displacement on women may mean the permanent 

loss of social and cultural ties, the termination of career and regular employment, 

and disruption or loss of educational opportunities. Some marriages do not survive 

the stress of displacement; divorces are common in IDP settings. Children suffer 

most when displacement spans periods of several years. They miss education during 

their formative years, undergo immeasurable trauma and psychological stress, suffer 

stunted growth due to extended poor nutrition, and have difficulties in 

socialization.
102

 

 

Effects of Displacement on Women and Children 

 

1. Changes of Gender roles 

 

Displacement also changes gender roles as families separated, relatives are 

killed, and homes are destroyed. When such events occur, women become heads of 

families and find themselves forced into unaccustomed roles and responsibilities for 

                                                
101 Hari Manohar Mathur, “Resettling People Displaced by Development Projects:Some Critical 

Management Issues” Vol 36 No.1 Social Change(2006), pg 37-38. 
102

 Judy A. Benjamin, “The Gender Dimensions of Internal Displacement: Concept Paper and 

Annotated Bibliography”, Women’s Commission for Refugee Women and Children, Office of 

Emergency Programmes,UNICEF November 1998. Pg 13. 
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which they are ill prepared. Women and girl child are presents to sexual 

exploitation, domestic violence, and rape increases as gender roles shift. Different 

agencies needed to consider the potential of domestic violence when planning 

program made them exclude the male members of the household. 

 

Assistance agencies need to consider the potential of domestic violence when 

planning assistance programs that exclude the male members of the household. 

 

2. Breakdown of Family 

 

 During the transition period of actual displacement women and children 

suffer more being homeless. During this period the displaced people continue to 

have two houses. Experience shows from the field it reveals that, it is mostly the 

women, the aged and the children who are left behind adding to the responsibilities 

of women at both locations.
103

 Men may be unable to find work or may become 

involved in the conflict leaving the women responsible for the household often and 

unaccustomed role for which she may be ill prepared. 

 

3. Loss of Social and Cultural Ties 

 

Displaced women generally lack community support; in many instances, the 

community is fragmented. Key opinion holders, respected elders, and important role 

models are frequently absent. The disintegration of community unity increases the 

vulnerability of women and children and weakens their coping mechanisms. Women 

and adolescent girls become easy targets for abuse when they are separated from 

normal support systems, husbands and other male family members. Internally 

displaced women continue to require protection against further displacement and 

abuses even after they return home. Women especially need support from their 

communities to defend their rights and cope with their plight. When families lose 

their support networks they may fall victim to crime and violence. 
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4. Gender Violence  

 

When we take into account that internal displacement is a function of 

conflict, disasters and development projects, then, even leaving out other forms of 

forced migration such as trafficking, we can say that the number of internally 

displaced women and children is extremely large, even if we cannot provide an 

authoritative figure. 

 

This had been considered as violation of Fundamental human right to mental 

and physical integrity as protected under the Universal Declaration of Human 

Rights
104

, CEDAW
105

, and the Convention against Torture and Other Cruel, 

inhuman or Degrading Treatment or Punishment. Women and girls make up the 

majority of those internally displaced, it is commonplace to say. But one of the 

challenges of working in this field is that both the aggregate numbers and the gender 

disaggregated percentages are estimates at best. Typically news reports cover flight 

after conflict or disasters. Displacement as a result of development projects whether 

it is infrastructure construction like roads or dams or the purchase of land for setting 

up special economic zones, is largely undocumented. What we know is that cities 

across the subcontinent take in vast numbers of displaced persons who need to find 

new homes and new livelihoods. Informal settlements house them, outside the 

administrative and legal purview of municipal authorities. 

 

During conflicts, women often not only lack the protection of their families 

and spouses, but also are under threat by armed soldiers, who may regard them as 

spoils of war. Displacement does not allow an individual the luxury of moving with 

their property or community. Moreover, international norms on evacuation posit a 

hierarchy of needs, with the sick and wounded evacuated first, followed by women, 

children and elderly. Adult and young men and boys are left behind, vulnerable to 

fire as well as recruitment. The result is that women outnumber men in most conflict 

displacement contexts.  
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Women suffer violations of their human rights disproportionately when the 

normal codes of social conduct are ignored because of conflict. Gender-based 

violence may be classified in several ways: domestic violence, rape, and forced 

prostitution and marriages. Although rape and other sexual abuses are recognized as 

serious crimes in early humanitarian laws, only recently the international community 

has addressed these forms of violence as serious infringements of fundamental 

women’s rights. As noted earlier, internally displaced women and girl child are more 

vulnerable to sexual abuse than are refugees because few institutional mechanisms 

are in place to protect them. 

 

Broken families may be further decimated in the course of flight. Landmines, 

bandits, abduction, trafficking, illness turning fatal due to lack of medical facilities 

and separation en route contribute to decimating an individual’s support structure. 

Adolescent and little girls are most vulnerable in these circumstances to sexual 

abuse and exploitation, to abduction and sexual slavery by militias and to forced 

marriages. Adult women too, however, face similar threats. It is very hard for 

women and children to stay safe from gender violence and sexual predators when 

their social support network has been shattered.
106

 

 

Rape is a deliberate tactic used in war to dehumanize and dishonor not only 

the woman but also her husband and the entire community. The incidence of rape 

against refugee and internally displaced women is even higher than reported; women 

IDPs are often reluctant to report rape for fear of retribution from the perpetrators. 

Other forms of sexual coercion are rife in IDP settings; young girls are often 

abducted, forced into marriage, sold, or forced into prostitution. Special programs 

are needed to reduce the likelihood of such occurrences. Therefore, programs for 

displaced women need to pay special attention to situations where displaced women 

are highly mobile.
107
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Rape has been a part of violent conflict through human history but scholars 

have come to recognize the systematic, planned acts of rape often gang-rape, carried 

out before witnesses, intended to subjugate and humiliate during conflict as a 

separate category, sometimes described as genocidal rape. A securitization act, the 

point of rape’s has profound impact on both the individual who is raped and her/his 

community. Rhonda Copelon however, argues that this view, somewhat reflected in 

international law, not only allows rape to be invisible once more and obscures its 

gendered dimension, it also obscures the reality that war rape shares characteristics 

in common with gang-rape and marital rape.
108

 

 

In addition to being recognized as gendered violence during the conflict, rape 

should be recognized as including all forms of sexual torture, humiliation and 

violence that women and men experience, beyond just vaginal penetration. Women 

activists appear, by all accounts, to be singled out for particularly brutal treatment.
109

 

In addition to underscoring their subjugation in custody and humiliating them, it 

appears that sexual violence against women activists is designed to diminish their 

political significance and their agency. 

 

In Krog’s very moving article, she writes about many factors contributing to 

silence on the part of otherwise vocal women—the kind of humiliation, a culture 

where some vocabulary was meant to be private—and the invisibility of their pain. 

Krog writes, quoting South African activists who shared their experiences with her: 

 

“Female premiers, ministers, business women—they all kept silent. 

Some of them had been tortured, some of them raped. All of them are formidable 

women. Yet they did not come forward. They did not speak. ‘How can I?’ one 

asked me. ‘The police force is my provincial portfolio. I don’t want to know that 

when I address them, that they look at me thinking…’ Some gave other reasons: 

‘The day I became involved in the struggle I made a choice and I fully understood 
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the consequences of it.’ … ‘I didn’t tell a single soul about it. I don’t want them to 

pity me. I don’t want them to call me names.’”
110

 

 

Related to rape is the idea that forcibly impregnating women can help wipe 

out a community. Children in most societies are thought to inherit the ethnicity of 

their father; when raped women give birth to the enemy’s children, they are seen as 

contributing to the destruction of their community. Gender violence, especially 

prostitution and domestic violence, becomes more common in the context of 

militarization and militarism. 

 

More invisible yet more pervasive, the presence of conflict correlates 

positively to increasing levels of domestic violence. This is attributed to two factors. 

The first is that weapons are more easily available in times of war, especially if there 

are demobilized combatants in the household. Notwithstanding the rhetoric of those 

who defend the right of individuals to bear arms, the fact is that when weapons are 

available, they get used against whoever is present and vulnerable. The second 

factor Men compensate for their loss of power by hitting out at women.” This is true 

both in the conflict and post-conflict phase. Powerlessness comes from several 

factors: the loss of livelihood and home; injury; being displaced; and the experience 

of subjugation at the enemy’s hands.
111

 

 

For women, the breakdown of social networks due to conflict is an important 

reason why they are so much more vulnerable in times of conflict. In a sense, 

conflict creates opportunity and impunity together an opportunity-impunity window, 

we might say. Sexual harassment, exploitation, trafficking, forced marriage, 

domestic and intimate partner violence and rape are all more common in conflict 

situations than before or after. But there are two kinds of impunity that really make 

this possible. The first is that with broken or separated families and extended 

community networks, there is no one to challenge gender violence. Parents, siblings, 

neighbours, cousins that network, if it were a protective one, are likely in disarray. 

But even more there is a climate of impunity that works at multiple levels. First of 
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all, the rhetoric of hostilities sometimes sanctions gender violence, as we have seen. 

It may not always be organized or on a large scale, but where there is sanction for 

violence against the other community it extends also, maybe especially, to gender 

violence. Secondly, conflict’s end rises the challenging of building peace over a 

recent history of bitter hostility. Truth commissions and war crimes trials may or 

may not recognize gender violence as a separate category of crimes. But impunity 

really comes with the promise of political amnesty. For all gender violence 

committed in the name of conflict, amnesty is available as it is for other political 

acts.
112

 

 

D. Trafficking For Sexual Exploitation Among Internally 

Displaced Women And Children 

 

The researcher had further address the “lack of consent of the victim,” for 

rape as an international crime, it is necessary to examine international criminal 

treaties that govern specific criminal regimes, notably of slavery and slavery-like 

practices, genocide, torture and trafficking in human beings. In these contexts, rape 

conduct that regional courts acknowledge can be instrumental in the determination 

of human rights violations such as torture, could also comprises evidentiary indicia 

of international crimes, such as trafficking. The prime analogy that is consistent with 

the penalization of rape, is trafficking, whose policy interest inherently seeks to 

outlaw all forms of sexual exploitation. 

 

Displaced women and children are particularly vulnerable to internal 

trafficking for sexual exploitation. Since women and children make up 80 percent of 

camp populations, they often become the sole source of income for their families. A 

lack of income-generating activities forces them, either on their own accord or on 

that of their parents and/ or husbands who barter their bodies, into prostitution and 

trafficking as a means of survival. Armed conflict causes an amplification of the 

factors that make women and children vulnerable to trafficking in non-conflict 

situations. In conflict-affected areas, sexual violence is often deliberately employed 

as a war strategy. When women and children are forced to languish in IDPs camps 
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with no opportunities for work and inadequate protection, they are particularly 

vulnerable to being trafficked internally and used for a variety of purposes, 

including as combatants, labourers, spies, or trainers. No matter the purpose, sexual 

violence is almost always part of their exploitation. 

 

In the camps straddling the Thai-Cambodian border in the 1980s, girls were 

routinely trafficked by insurgent groups to be servants, ‘wives’ and porters. In a 

particularly chilling case, girls were also believed to be trafficked to clear mines- 

that is , the girls were forced to walk in front of columns of soldiers so they would 

detonate mines instead of the combatants. 
113

 

 

In the Chiapas State of Mexico, the displacement of 40,000 indigenous 

peasants led to a 50 percent increase in internal trafficking of women and young 

girls into forced prostitution between 1992 and 2002. In some cases, these women 

and girls were lured on false promises of employment and shelter, while in others 

they are abducted or sold by their parents in an effort to escape poverty and 

hunger.
114

 The Internal Displacement Monitoring Center reports that in Colombia, 

where an estimated 3.9 million people are internally displaced, women and girls as 

young as 12 are victims of sexual slavery, which often involves forced birth control 

and abortions. In Kenya, women collect firewood in the keen forest for cooking; if 

caught by rebel groups they are subjected to imprisonment and forced sexual 

slavery.  

 

In many cases, abducted women are ‘married’, or forced into sexual slavery, 

to soldiers or military men. Trafficking for sexual exploitation does not stop when 

the conflict ends.in fact, post conflict regions offer ideal conditions for traffickers, as 

they are frequently characterized by the absence of law, political instability, 
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increased criminal activity, and dysfunctional law enforcement institutions. This 

highly volatile environment, coupled with social disintegration, destruction of 

livelihoods and a lack of economic activities following a war, offer a large collection 

of highly vulnerable people who are struggling to reconstruct their lives. 

 

Trafficking for sexual exploitation does not stop when the conflict ends. 

Post-conflict regions offer ideal conditions for traffickers, as they are frequently 

characterized by the absence of law, political instability, increased criminal activity, 

and dysfunctional law enforcement institutions.  This highly volatile environment, 

coupled with social disintegration, destruction of livelihoods and a lack of economic 

activities following a war, offer a large collection of highly vulnerable people who 

are struggling to reconstruct their lives.  

 

The post-conflict countries generally do not have the government systems in 

place to combat trafficking. Establishing the rule of law through functioning 

policing are not available. A sudden increase in trafficking for sexual exploitation 

often occurs when foreign or international peacekeeping or civilian forces are 

deployed to a war zone. Foreign soldiers bring money and time to post-conflict 

settings where both are regarded as priceless commodities. With an increase of 

demand for sexual services comes an increase in supply. Traffickers and local 

authorities in post-conflict regions are quick to enter and benefit the emerging 

lucrative market, which represents an economic opportunity in a situation where few 

other opportunities to earn an income exist.
115

 

 

The Guiding Principles also have important provisions regarding the rights 

of the internally displaced that are particularly important for internal victims of 

trafficking. The Guiding Principles specify that ‘internally displaced persons shall 

be protected from discriminatory arrest and detention as a result of their 

displacement’. Since internal trafficking victims who are forced into prostitution and 

other illegal activities are often arrested and detained for these coerced actions, this 
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provision would help to establish the principle that the victims, as distinct from the 

perpetrators, should not be subject to prosecution. The Trafficking Protocol is not 

specific on this point.
116

 

 

The Guiding Principles also specify that internally displaced persons have 

‘the right to be protected against forcible return to or resettlement in any place where 

their life, safety, liberty and /or health would be at risk.’ This would benefit ‘internal 

trafficking victims who may return to their home communities without an adequate 

assessment of the risks that they may face. The Protocol encourages States to take 

these factors into account in determining whether to repatriate international victims, 

but it has no comparable language for internal victims of trafficking. 

 

The Guiding Principles also specify that ‘internally displaced persons who 

have returned to their homes or places of habitual residence or who have resettled in 

another part of the country shall not be discriminated against as a result of their 

having been displace. They shall have the right to participate fully and equally in 

public affairs at all levels and have equal access to public services.’ This provision is 

particularly important for internally trafficked victims that suffer from social stigmas 

after being forced into prostitution. 

 

The other provisions of Guiding Principles relate particularly to children who 

have been trafficked internally: ‘Families which are separated by displacement 

should be reunite as quickly as possible. All appropriate steps shall be taken to 

expedite the reunion of such families, particularly when children are involved. The 

responsible authorities shall facilitate inquiries made by family member and 

encourage and cooperate with the work of humanitarian organisations engaged in 

the task of family reunification.’ The Guiding Principles also reiterate the right of 

children to an education, which is important both in preventing trafficking for labour 

exploitation and to help victims gain access to education once rescued from 

traffickers. 
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Traffickers often take documentation from their victims in order ti enforce 

their control, the Guiding Principles that relate to the responsibilities of States in this 

regard are also useful: the authorities concerned shall issue to them all documents 

necessary for the enjoyment and exercise of their legal rights, such as passports, 

personal identification documents, birth certificates and marriage certificates. In a 

particular, the authorities shall facilitate the issuance of new documents or the 

replacement of documents lost in the course of displacement without imposing 

unreasonable conditions, such as requiring the return to one’s area of habitual 

residence in order  to obtain these or other required documents.
117

 

 

The Protocol and Guiding Principles provide a good normative framework 

for protecting trafficked persons out they still lack strong legal enforcement 

measures. The Protocol’s provisions related to protection of trafficking victims are 

far more tentative than those related to the prosecution of traffickers. The States are 

encouraged to take measures to protect the victims, the language is very general and 

is often framed in a way that refers more specifically to those trafficked across 

borders, leaving much greater government discretion with regards to internal 

trafficking victims. The Guiding Principles fill many of the gaps in setting out a 

legal framework for addressing the protection of the internally trafficked, but they 

are not legally binding, except to the extent that the Principles are based on existing 

international law. Enforcing compliance in the case of internal trafficking runs into 

the same sovereignty constraints as is true with other forms of internal 

displacement.
118

 

 

Thus in some respect, internal trafficking is to transnational trafficking what 

internal displacement is to refugee movements. Although the number of those 

displaced internally are larger than those forced to move internationally, 
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international attention, legal frameworks and institutional responses have typically 

been focused on those who are forced to cross borders. Far greater attention has 

been paid to those who have been internationally trafficked, particularly for sexual 

exploitation, than has been given to the often even more hidden forms of internal 

trafficking. 

 

Constraints of sovereignty undoubtedly make it far more difficult to address 

trafficking when it occurs within national boundaries. During the past ten years, 

governments with large IDP populations increasingly find themselves challenged to 

improve the protection of all of their citizens, including those who have been 

internally displaced. The Guiding Principles are not binding, they have great 

normative value in pushing States towards adhering to the protection principles 

incorporated into them. 

 

E. Trafficking For Sexual Exploitation Among Internally 

Displaced Women And Children Under Indian Criminal Acts 

And Rights 

 

Several studies have made already clear that trafficking is essentially a 

gender and age specific phenomenon in South Asia. It affects women and children 

particularly. There are undoubtedly instances of trafficking of men within the region 

as well. However, the movement of men and the profits to agents facilitating the 

transportation of men occurs primarily as smuggling or illegal/undocumented 

migration. Trafficking of boys and men in South Asia in no way approximates the 

dimensions that trafficking in women and girls has acquired in the region.
119

 It is 

also interesting to note that although both women and men are smuggled or illegally 

transported for economic gain, men are more likely to have consented to this 

migration whereas women and children are trafficked. 
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India is a source, destination and transit for both in-country and cross border 

trafficking. It also witnesses increase in forced/distress migration and trafficking of 

women and children for labour and child marriage, adoption and to work as 

domestic labour throughout the country. Though numerous laws have been enacted 

by the Government of India to curb trafficking, bonded labour etc, it does not have 

the adequate infrastructure to combat the issue of trafficking, when compared to the 

magnitude of the problem. The problem also lies in the failure of the State in 

complying with the minimum international standards for elimination of trafficking. 

 

a. Definition of trafficking under Indian concept 

 

The definition of trafficking can be found in the various sections of ITPA. 

Section 5 speaks about procuring, taking and even inducing a person for the sake of 

prostitution. According to this section, even attempt to procure and attempt to take 

or cause a person to carry on prostitution amounts to trafficking. Therefore 

‘trafficking’ has been given a broad scope. 

 

Definition of trafficking is available in the Goa Children’s Act 2003. Though 

it is focused on child trafficking, the definition is comprehensive. Under section 2 

(z), “child trafficking” means “the procurement, recruitment, transportation, 

transfer, harbouring or receipt of persons, legally or illegally, within or across 

borders, by means of threat or use of force or other forms of coercion, of abduction, 

of fraud, of deception, of the abuse of power or of a position of vulnerability or of 

giving or receiving payments or benefits to achieve the consent of a person having 

control over another person, for monetary gain or otherwise”. 

 

b. The offence of trafficking, essentially, has the following ingredients 

 

• Displacement of a person from one community to another: The 

displacement could be from one house to another, one village to another, one 

district to another, one state to another or from one country to another. 

Displacement is also possible within the same building. An example will 

clarify the point. Presume that the brothel keeper controls several young 
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women who are inmates and that one of the women has a teenage daughter 

staying with her. If the brothel keeper, by duress or bribe, manages to get the 

mother to agree to allow the teenager to be used for CSE, the teenager has 

been moved out of the ‘mother’s community’ and into the ‘brothel 

community’. This displacement is adequate to constitute trafficking. 

 

• Exploitation of the trafficked person: The ITPA and related laws envisage 

sexual exploitation of the trafficked person. The process of exploitation may 

be manifest, as in a brothel, or latent, as in certain massage parlours, dance 

bars, etc, where it takes place under the facade of a legitimate commercial 

activity. 

 

• Commercialization of the exploitation and commodification of the 

victim: The trafficked victim is exploited as if she is a commodity. The 

exploiters generate revenue out of the exploitation. They may share a part of 

the revenue with the victim too. The victim who is getting a share of the 

money generated is often ‘branded’ as an accomplice and arrested/charge-

sheeted and even convicted. The trafficked victim, whose freedom even to 

think, let alone move out, is dictated by the exploiters, should never be 

treated as an accomplice. Even if she gets a share of the ‘earnings’, the fact 

that she has been trafficked to CSE does not alter her status as a victim. 

 

• The organized crime of trafficking: Human trafficking is a crime of 

crimes. It is a basket of crimes. In this basket one can dig out the elements of 

abduction, kidnapping, illegal detainment, illegal confinement, criminal 

intimidation, hurt, grievous hurt, sexual assault, outraging modesty, rape, 

unnatural offences, selling and buying of human beings, servitude, criminal 

conspiracy, abetment etc. Therefore, multiple abuse and abusers located at 

different points of time and place together constitute the organized crime of 

trafficking. A host of human rights violations like denial of privacy, denial of 

justice, denial of access to justice, deprivation of basis rights and dignity etc 

constitute other part of the exploitation. Therefore, there is no doubt that 

trafficking is an organized crime. 
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• The trafficked person: In the context of ITPA (especially S.5 ITPA) and 

related laws, a trafficked person could be a male or a female of any age 

who has been trafficked for CSE in a brothel or any place where CSE 

(Commercial Sexual Exploitation) takes place. ITPA provides punishment 

even for attempt to traffic a person. Therefore, even before the person is 

physically trafficked, the law comes into operation. 

 

• Child: Child is a person who has not attained the age of 18 years. Any child 

who is vulnerable to trafficking is considered a “person in need of care and 

protection” under the Juvenile Justice (Care and Protection of Children)Act, 

2000(JJ Act). Law enforcement agencies are duty bound to rescue such 

children, produce them before the Child Welfare Committee and extend all 

care and attention. 

 

• Trafficked adult: Regarding adults, the mere consent of the person does not 

exclude the possibility of trafficking. If the consent was obtained under 

duress, coercion, fear or any pressure, then the consent has no meaning and, 

therefore, all such instances amount to trafficking. Thus, even when an adult 

woman is ‘picked up’ from a brothel on the charge of ‘soliciting’, it cannot 

be presumed that she is guilty of soliciting unless and until the ‘mens rea’ 

(i.e., the intention) is investigated. A woman trafficked for CSE is a victim 

of CSE and not an accused. 
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c. Factors Leading to Trafficking 
 

Table 6.3 “Poverty is not the only cause”
120

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Figure 4.1 Interplay between exploitation, trafficking, migrations, Smuggling, 

labour and consent 
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d. Effects of Trafficking of Internally Displaced Women and Children 
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i. Impact of Trafficking 

 

 In the absence of awareness of human rights, the economically and socially 

deprived people at the grassroots have become easy prey to the trafficking trade. 

Migrating populations have become most vulnerable to exploitation by traffickers. 

It's mainly the women, children and poor people from rural area who are the victims 

of trafficking. Similarly further the impact spoils ones life and polluted the society. 

 

ii. Impact on Individual 

 

 Trafficked persons are reportedly traumatized by their experiences. 

Depression and suicidal thoughts are commonly reported. The mental and emotional 

state of the survivors may include malevolence, helplessness and withdrawal, 

disassociation, self-blame and identification with the aggressor, whereby the victims 

convince themselves that their experiences had to happen instead of viewing them as 

traumatic. 

 

 Some of the psychiatric disorders among survivors of trafficking are listed as 

post-traumatic stress disorder, depressive disorder, dissociative disorders, psychotic 

disorders and eating. Girls are made to bear the responsibility of upholding the 

family honour through their sexual purity/chastity. If they are trafficked into CSE 

(commercial sexual exploitation), they face additional stress because of the 

prevalent morality. 

 

iii. Impact on society 

  

 The crime of trafficking involves the violation of a whole scope of laws and 

human rights. It becomes a threat to society because traffickers operate across 

borders with impunity, with the growing involvement of organized criminals and by 

generally undermining the rule of law. Trafficking ‘threatens the very fabric of 

society’ because it involves not only criminals but also law enforces. 

e. Legal Foundation- National Laws 
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India has a fairly wide framework of laws enacted by the Parliament as well as some 

State legislatures, apart from provisions of the Constitution which is the basic law of 

the country. 

 

Legal Framework to Address Trafficking in India 

 

 The phenomena of prostitution including girl child prostitution have not only 

continued, but grown during the long periods of its operation. It has undergone a 

series of changes in terms of demand for prostitutes, forms of prostitution factors 

contributing to prostitution, roles played by the prostitutes and social attitude 

towards prostitution along with various socio-economic and technological changes. 

Child prostitution has presently become a commercial vice on an open and 

organized scale often involving ruthless third party interest of the procures pimps 

brothel keepers and others, sometimes even of the families. 

 

The increasing trans-nationalisation of the problem of the sale of children 

has called for greater attention due to the linkages between supply and demand, 

criminality and their chain effect. Many of the western countries have emerged as a 

potential market for supplies of children. The sale of children is one of the heinous 

crimes in the society. Criminal elements vary from small scale operators to large 

scale multinational network. Many countries suffer from poor law enforcement, and 

close relation between State, National and International law enforcement bodies is 

lacking. 

 

Trafficking in women and children is a crime which often transcends 

international boundaries calling for universal jurisdiction and therefore it cannot be 

inconsistent with the condition of jurisdictional limitations arising out of the 

nationality of offenders. In accordance with the provision of U.N. trafficking 

Protocol as well as the optional protocol to the Convention on the Rights of Child 

there is a need for extraterritorial legislation. An offence under this Act should have 

a universal jurisdiction. A crime by anybody in India should be made triable in the 

country where he/she belongs to, subject to dual criminality.  
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Article 34 of the Convention states that “State Parties should undertake to 

protect the child from all forms of sexual exploitation and sexual abuse”. There are 

other International instruments
121

as well as media focusing renewed attention on 

their sexual exploitation and trafficking of children, especially the girl child. 

 

The Constitution of India, the fundamental law of the land, forbids 

trafficking in persons.  Article 23 of the Constitution specifically prohibits “traffic in 

human beings and beggar and other similar forms of forced labour”.  Article 24 

further prohibits employment of children below 14 years of age in factories, mines 

or other hazardous employment.  Other fundamental rights enshrined in the 

Constitution relevant to trafficking are Article 14 relating to equality before law, 

Article 15 that deals with prohibition of discrimination on grounds of religion, race, 

caste, sex or place of birth, Article 21 pertaining to protection of life and personal 

liberty and Article 22 concerning protection from arrest and detention except under 

certain conditions.   

  

The Directive Principles of State Policy articulated in the Constitution are 

also significant, particularly Article 39 which categorically states that men and 

women should have the right to an adequate means of livelihood and equal pay for 

equal work; that men, women and children should not be forced by economic 

necessity to enter unsuitable avocations; and that children and youth should be 

protected against exploitation.  Further, Article 39A directs that the legal system 

should ensure that opportunities for securing justice are not denied to any citizen 

because of economic or other disabilities.  In addition to this, Article 43 states that 

all workers should have a living wage and there should be appropriate conditions of 

work so as to ensure a decent standard of life. 

  

                                                
121

 Universal Declaration of Human Rights-1948; Convention for the Suppression of Traffic in 

Person and of the exploitation of the prostitution of others-1949; the International Covenant on 
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The judiciary too has played an active role in preventing and combating 

trafficking by pronouncing some landmark judgments in “Public Interest 

Litigations”.  Prominent among them are the 1990 case of Vishal Jeet v. Union of 

India
122

 and the 1997 case of Gaurav Jain v. Union of India.
123

  In the former case, 

on the directions given by the Supreme Court, the Government constituted a Central 

Advisory Committee on Child Prostitution in 1994.  Subsequently, State Advisory 

Committees were also setup by State Governments.   

 

The judicial decisions have more seriously tried to fill the gap between 

morality and law in the context of amelioration of the interests of prostitutes and 

rehabilitation of the Child prostitutes or children of prostitutes. Upendra Baxi
124

 and 

Gourav Jain cases point out this trend of development. The Supreme Court in 

Gourav Jain observed, “The prostitute has always been an object and was never seen 

as complete human being with dignity of person; as if she had no needs of her own, 

individually and collectively. Their problems are compounded by coercion laid 

around them and tortuous treatment meted out to them. When they make attempts 

either to resist prostitution or relieve themselves from the trap, they succumb to the 

violent treatment and resultantly many a one settle for prostitution.
125

 

 

 India has the Juvinile Justic Act of 1986
126

 which deals with neglected 

juveniles found in conditions of social maladjustment delinquency or neglect. This 

act is used to release young girls less than 18 years in brothels. The Indian Penal 

Code prohibits procuring minor girls, selling or buying of girls for the purpose of 

prostitution. India has formulated the Suppression of Immoral Traffic in Women and 

Girls Act, 1956. The Act was amended in 1978 and again in 1986 under the name of 

Immoral Traffic (Prevention) Act to rectify some of the inadequacies in the earlier 

Act. The limited circumstances of penalty upon prostitutes include: carrying on 

prostitutes in or in the vicinity of public place, places of public religious worship, 

educational institution hostel hospital, nursing home or other notified public place 

and seducing or soliciting for purposes of prostitutes. The punishment could be 

                                                
122 (1990) 3 SCC 318. 
123

 (1997) 8 SCC 114. 
124

 Upendra Baxi (II) V. State of .P; (1986) 4 SCC 106; 1986 SCC (Cri) 381; AIR 1987 SC 191. 
125

 Gaurav Jain V. Union of India, (1997) 8 SCC 114 at P.119. 
126 Now known as Juvinile Justice (Care and Protection of Children) Act, 2000. 
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imprisonment for a period of 7years or for life or for a term that may extent to 10 

years. 

 

A very confusion relation between trafficking and prostitution, there is no 

proper understanding of the seriousness of trafficking. It would be appropriate here 

to list out the wrongs, violations, harms and crimes that are committed by various 

persons on a trafficked victim. These violations can be realized only during a careful 

interview of a trafficked person. Once the victim is allowed, facilitated and 

promoted to speak, the unheard story will reveal a long list of violating acts 

perpetrated on her. As a typical example, under the (IPC) Indian Penal Code, a 

trafficked girl child has been subjected to a multitude of violations. She has been: 

 

• Displaced from her community, which tantamount to kidnapping/ abduction 

(Sections 361, 362, 365, 366 IPC may apply). 

• Procured illegally (S.366 A IPC). 

• Sold by somebody (S.372 IPC). 

• Bought by somebody (S.373 IPC). 

• Imported from a foreign country (if she hails from a foreign country, or even 

from J & K State, and is under 21 years of age – S.366 B IPC). 

• Wrongfully restrained (S.339 IPC). 

• Wrongfully confined (S 340 IPC). 

• Physically tortured/injured (S.327, 329 IPC). 

• Subjected to criminal force (S. 350 IPC). 

• Mentally tortured/harassed/assaulted (S. 351 IPC). 

• Criminally intimidated (S.506 IPC). 

• Outraged of her modesty (S 354 IPC). 

• Raped/gang raped/repeatedly raped (S 375 IPC). 

• Subjected to perverse sexual exploitation (‘unnatural offences’) (S.377 IPC). 

• Defamed (S 499 IPC). 

• Subjected to unlawful compulsory labor (S.374 IPC). 

• Victim of criminal conspiracy (S 120 B IPC). 
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This list is only illustrative and not exhaustive. Undoubtedly, in every case, 

the trafficked person is a victim of at least one or more of the violations listed above. 

Oftentimes victims become pregnant as they are subjected to non-protective sex. If 

the victim are subjected to miscarriage then the liability of the offender falls under 

Sections 312 to 318 IPC. In some cases, the process of exploitation has proven fatal 

wherein the victim succumbs to the direct effects of the harm or to the consequential 

problems arising thereof. This means that the offence of homicide/murder is also 

attracted. 

 

 The ITPA(Immoral Traffic (Prevention) Act, 1956) is not a self-sufficient 

piece of legislation. It depends upon the Indian Penal Code to address some of the 

most crucial and serious offences that constitute commercial sexual exploitation and 

trafficking. ITPA is also take initiative to the international dimensions of the crime 

and makes no provisions to tackle the international crime. Thus it is crystal clear that 

the Act maintained a silence on the issue of second generation trafficking i.e. 

induction of the children of victims for commercial sexual exploitation and 

trafficking into the flesh trade in absence of any positive social intervention.  

 

 Under the J.J.Act, Section 22-Aprovides for setting up of special courts for 

speedy trials of offences. Though the implementation was left to the discretion of the 

state government as a result no such court was established. The Act did not fix any 

responsibility on the part of the intervening state agencies like the enforcement, the 

Juvenile Welfare Board, the Heads of the various State Agencies giving shelter to 

the actual and potential victims of commercial sexual exploitation and tourism to 

conduct medical examination of the juveniles particularly to ascertain any incidence 

of sexual exploitation, and in the event of such an incidence to file an FIR against an 

identified or unidentified offenders a result the children and minors are rescued from 

brothels or re in the captivity of the traffickers, who have been sexually exploited is 

rarely medically examined and in the case of any incidence of sexual exploitation no 

criminal proceedings are initiated at any police stations.  

 

The Juvenile Justice (Care and Protection of Children) Act, 2000 (JJ Act 

2000) also has penal provisions. Anybody in control of a child who assaults, 
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abandons, exposes or willfully neglects the child or procures him to be assaulted, 

abandoned or exposed causing the child unnecessary mental or physical suffering, is 

liable under S. 23 JJ Act. 

 

There are so many Human Rights violations that take place on trafficked 

person. The list includes the following: 

• Deprivation of the right to life (slave–like conditions). 

• Deprivation of the right to security. 

• Deprivation of dignity. 

• Deprivation of the right to access to justice and redressal of grievances. 

• Denial of access to health services. 

• Denial of right to self determination (e.g. when the victim is retrafficked). 

• Denial of right to return to own community. 

• Double jeopardy (e.g., a person trafficked across a border is sometimes 

convicted for non-possession of passport/visa, etc. and is simultaneously 

punished for ‘soliciting’). 

• Denial of right to representation. 

• Denial of right to be heard before decision making. 

 

The list of rights violations is long and several such violations can be listed 

out depending on the provisions of the Constitution/Protocols/Conventions etc. 

  

It is apparent that issue of prostituted children in the name of tradition by 

their own families is still not addresses by Indian Laws and in those cases when the 

law has indeed been used to protect victims or punish the abusers the process has 

been subjective, based mostly on the legal powers of the lawyers or the sensitively 

of the judge. There is Setting of a national database/web portal under the aegis of 

National Crime Records Bureau.  The main purpose of this kind of a mechanism is 

to create a help desk in providing information on missing persons including women 

and children, alert notice on suspected traffickers, anti-trafficking networks, do’s 

and don’ts to be followed while dealing with victims of trafficking, etc.
127
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 Integrated Plan of Action To Prevent And Combat Human trafficking With Special Focus On 

Children and Women, nhrc.nic.in/PLANOFACTION.doc, visited on 27.02.15. 
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Appointing trained social workers and counsellors at police stations, courts 

and homes/institutions of different kinds meant for accommodating victims of 

trafficking. NGOs provide the appropriate linkage between police and civil society 

as well as between the victim and civil society. A few examples of rehabilitation by 

NGO’s are- 

 

• Prayas Bharti, an NGO based at Patna, was instrumental in rehabilitation of 

a trafficked girl of 16 years, who was lodged in jail for two years on the 

charge of ‘soliciting’. The villagers refused to accept her back, ‘branding’ 

her as prostitute. Prayas Bharti spent one full day with the entire villagers, 

speaking to them, coaxing them, and finally convincing them that the girl is a 

‘victim of trafficking’ and a ‘child in need of care and protection’. The 

commendable initiative by this NGO helped proper rehabilitation of the girl. 

• STOP, based at Delhi, took initiative to assist the rescued young women 

locate partners and facilitated their public marriage. The empowerment 

programmes by STOP, coupled with marriage to a suitable partner, could 

ensure that these young women were rehabilitated and that there would be no 

re-trafficking. 

• Prajwala, Hyderabad and Prayas, Delhi worked with the corporate sector 

and rehabilitated several young women, who were victims of trafficking and 

sexual assaults for a long period. They tied-up with AMUL cooperative, to 

help train these young women in the sale processes and, thereafter, the 

corporate sector utilized their services for sale and marketing of their 

products. This is a landmark initiative in involving the corporate sector in the 

rehabilitation and empowerment of trafficked girls. This has been recognized 

to be a ‘good practice’ in permanent rehabilitation. 

• SANLAAP, based at Kolkata, networks with police and BSF and ensures that 

the women and children trafficked from Bangladesh are not ‘pushed back’ 

(as is the usual case with illegal immigrants) but are properly transferred to 

responsible NGO’s across the border. The networking of SANLAAP with 

the NGO’s and government agencies across the borders have ensured not 
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only proper rehab but also prevented retrafficking and further violations of 

the trafficked persons. 

 

 It is rarely any survivors of trafficking get full family support after she is 

rescued. These women and children have undergone long term exposure to isolation 

sexual abuse, rape, physical torture, fear cheating and hence when she is returned to 

her social space it is difficult for her to feel that she will be accepted. Thus these 

make them failure to negotiate with the emotional challenges and sometimes the 

family fails to give that support. 

 

F. A Sum Up  

 

After the long discussion on violence against the internally displaced women 

and children it is found that, CEDAW General Recommendation No. 19, and the 

other human rights instruments, promote non-discrimination against women and 

girls are operational, at all times and under all circumstances, even during armed 

conflict. Further the researcher had found a review of humanitarian law, human 

rights law and international criminal law reveal a growing tendency to define forms 

of sexual violence, including rape, and use their investigation and prosecution to 

redress impunity for gender-based violence. These areas of law appear to be 

developing the precept that reduces or eliminates the legal relevance, and thus 

requirement of a victim’s lack of consent to acts of sexual exploitation, especially 

rape as a prerequisite for prosecution. Jurisprudence of rape is more likely to qualify 

its examination based upon the context of the coercive physical or mental 

circumstances, abuse of power, or the status of the victim/survivor. Coupled with 

judicial acknowledgment of a victim’s inherent sexual integrity, sexual autonomy, 

sexual equality and right to human dignity, judicial pronouncements have broadened 

their understanding of gender-based violence. Human rights protection now augurs 

for more refined and responsive right to equal access to justice under the 

humanitarian norms and international criminal law for women and girls. 

These rights must encompass procedural and substantive aspects of access to 

justice, which are not mired in gender-weighted myths about sexual violence nor 

legal inaction nor inappropriate actions, especially when dealing with the crime of 
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rape. If the “impact” of the lack of consent element in rape, is sanctioned and raised 

more frequently with female victim/survivors, even when rape is prosecuted under 

another crime, like persecution or torture, or sexual slavery, a disproportionate 

gendered chilling effect will descend on the females’ exercise of their rights to 

access humanitarian norms. 

 

Women and girls are securing the right to equal access to the judicial process 

as a means to redress discrimination, including gender-based violence. Exercising 

these rights and further securing them necessitates an analysis of the procedural and 

substantive aspects of investigation, prosecution and adjudication of IHL norms and 

international criminal law. Sexual violence, in particular rape, serves as a beachhead 

and a yard stick to dissect and discern the female community’s real ability to 

exercise its access to justice during war or times of national emergencies or in their 

immediate aftermath. The hard law gains of the specialized international courts and 

tribunals still require a vigilant, even handed application of the appropriate sex-

based crimes, and their attendant liability forms. Due diligence, on the part of judges 

to resistance any sexist interpretations of the laws, elements, procedural rules and 

the evidence, remains critical to the endeavour of constructing a non-discriminatory 

international justice system. Gains must be constantly safeguarded, questioned and 

then further developed, especially at the ICC. Regional human rights courts and 

appropriate national fora must also ensure that females retain comprehensive, 

dynamic protection and full enjoyment of the human rights. 

 

The researcher must confront sex crimes and find ways to understand and 

prevent them.  It is also to emphasize deconstructing the harmful stereotypes and 

practices that have resulted in the endemic marginalization of women and a systemic 

indifference to the crimes committed against them.  Only when we accept that 

victims of sexual violence should not bear the shame and stigma that society 

traditionally imposes on them, and when we acknowledge that rape is a crime of 

serious sexual, mental, and physical violence that deserves redress will we truly be 

able to tackle the underlying causes of sex crimes. When reverse the stigmas and the 

stereotypes associated with sex crimes, we take away much of the power held by the 

perpetrators of these crimes.  Further when we place the shame on the perpetrators 
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of sex crimes instead of on the victims, recognize perpetrators as weak and 

cowardly, typically men with weapons preying on civilians in far more vulnerable 

positions, and formulate rape as a despicable crime that brings dishonor to all men, 

then we can also take away at least some of its potency and thus its use as a weapon.  

 

The gender jurisprudence of the ICTY and ICTR will help in the struggle to 

ensure that gender crimes in other places, such as Afghanistan, Burma, Bangladesh, 

Guatemala, Congo, Chechnya, and Cambodia, are prosecuted and punished. The 

Serious Crimes Unit in East Timor, the Special Court in Sierra Leone, and the 

International Criminal Court join other international, regional, mixed, and local 

accountability initiatives to resoundingly demonstrate that justice has turned a corner 

and impunity is no longer the norm. It was evidence of gender-related crimes before 

the ICTY and ICTR, indefatigable efforts by individuals and organizations working 

alongside or under the auspices of the Women's Caucus for Gender Justice in the 

ICC, and the participation of gender-sensitive delegates that secured the inclusion of 

rape, enforced prostitution, sexual slavery, forced pregnancy, enforced sterilization, 

sex trafficking, and other crimes of sexual violence within the war crimes and 

crimes against humanity provisions of the ICC Statute.  The unequivocal inclusion 

of a broad range of sex crimes within the jurisdiction of the ICC, which have largely 

been reproduced in the statutes for the Sierra Leone and East Timor courts, indicates 

a new global awareness of the dangers of continuing impunity for gender and sex 

crimes.
128

  

 

The explosive development of gender-related crimes in international law 

within the last ten years reflects the international community's denouncement of the 

crimes and the commitment to redress them.  The inclusion and enumeration of 

several forms of sexual violence in the ICC Statute acknowledges that these are 

crimes of the gravest concern to the international community as a whole, and their 

inclusion in the ICTY/R Statutes situates them amongst the crimes regarded as 

constituting a threat to international peace and security. Further, the large and ever 

increasing number of human rights treaties, declarations or reports, conference or 
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committee documents, U.N. resolutions and decisions by human rights bodies 

promulgated since the 1990s that condemn, protect against, prohibit, or outright 

criminalize gender-related violence reflects the commitment of the international 

community to afford accountability for these crimes, irrespective of the presence of 

an armed conflict.
129

  

 

As noted above, genocide, slavery, torture, war crimes, and crimes against 

humanity are violations of jus cogens, subject to universal jurisdiction. Many forms 

of sexual violence constitute forms or instruments of genocide, slavery, torture, war 

crimes, and crimes against humanity, making them subject to universal jurisdiction 

when they meet the constituent elements of these crimes. However, there is now a 

strong indication that rape crimes may be subject to universal jurisdiction in its own 

right.  The landmark jurisprudence of the Yugoslav and Rwanda Tribunals 

recognizing sexual violence as war crimes, crimes against humanity, and 

instruments of genocide, the inclusion of various forms of sexual violence in the 

ICC Statute (including crimes that had never before been formally articulated in an 

international instrument), the increasing attention given to gender violence in 

international treaties, U.N. documents, and statements by the Secretary-General, the 

new efforts to redress sexual violence in internationalized/hybrid courts and by truth 

and reconciliation commissions, the recent recognition of gender crimes by regional 

human rights bodies, and the increasingly successful claims brought in domestic 

court to adjudicate gender crimes all provide compelling evidence that crimes of 

sexual violence are now considered amongst the most serious international crimes.  

This in turn supports an assertion that sexual violence, at the very least rape and 

sexual slavery, has risen to the level of a jus cogens norm.  Such an attribution 

provides increased means of protecting women and girls, bolsters efforts in 

enforcing violations of the laws, and challenges traditional stereotypes of gender 

crimes being less grave or important.  It has taken over twenty-one centuries to 

acknowledge sex crimes as one of the most serious types of crimes committable, but 

it appears that this recognition has finally dawned.
130
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Thus from the above noted presentation of the issues where women and 

children have to face, it is clear that lots of work needs to be done to improve the 

situation. The studies we used concur on a number of recommendations on steps to 

be made to achieve this objective. According to these, States and societies should: 

 

On violence 

 

• Criminalise all forms of violence against women (custodial, domestic, sexual 

violence and trafficking) under national laws with strong punitive measures;  

• Exclude crimes of sexual violence from amnesty accords;  

• Sensitize law enforcement officials, including judges, police and armed 

forces, about crimes against women;  

• Emphasize the prohibition of sexual violence in military codes and training 

manuals of police officers, military and paramilitary groups and 

peacekeeping forces;  

• Carry out fast and effective investigations of rape, prosecute all security 

personnel in civilian courts and give punishments not lower than under 

civilian law;  

• Protect medical workers examining victims of sexual and custodial violence;  

• Regarding custiodial violence in India, always apply rules established by the 

Supreme Court concerning arrest and detention of women suspects;  

 

On health  

 

• Provide victims of violence with rapid and appropriate health care, trauma 

counseling and rehabilitation programmes including reintegration into the 

community, while giving special emphasis to the needs of women;  

• Make available a sufficient number of trained female medical personnel;  

• Always provide basic reproductive health services accessible to women;  

 

On work, land and property rights  
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• Provide training and agricultural and work assistance programmes to women, 

especially those who are displaced or have become single heads of 

households;  

 

On displacement 

 

• Engage women in the process of planning of displacement camps, take into 

account their needs and adopt practical measures for their safety (for 

example: “involving female security officers in the patrolling of camps; 

appropriate fencing and lighting to deter night raids; appropriate location of 

sanitary facilities limiting women’s exposure to abuse; provision of food 

which needs limited cooking; and types of heating and cooking stoves which 

reduce the need to collect firewood outside the camps, so reducing the risk of 

injury or attack”77);  

• Train and sensitize personnel in displacement camps to special women 

needs;  

• Incorporate the UN Guiding Principles on Internal Displacement into 

national laws;  

 

On access to justice  

 

• Train and make available special, preferably female, police staff for 

approaching women victims of violence;  

• Organize Commissions in the nature of truth and reconciliation commissions 

to enable victims of violence to speak up and gather evidence of crimes 

committed against them;  

• Ensure that witnesses are protected and prevent re-victimization of women 

by insensitive practices of law-enforcement officials;  

• Provide reparation programmes to victims of violence including 

compensation and re-integration into their communities;  

 

In general  
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• Spread awareness among women about their rights, provide them with 

literacy programmes, legal and support services;  

• Spread awareness of the rights of women in the society – for example 

through radio and theatre;  

• Support women groups as means for dissemination of knowledge on women 

rights and an important part of rehabilitation programmes for victims of 

violence;  

• Involve men in programming activities to secure their support, promote 

community based programmes;  

• Ratify important international human rights treaties, such as the Convention 

against Torture, the Refugee Convention, Additional Protocols to the Geneva 

Conventions and Protocols to the International Covenant on Civil and 

Political Rights and the Convention on the Elimination of all forms of 

Discrimination against Women, as well as the Rome Statute of the 

International Criminal Court.  

 

As the problems faced by internally displaced women and children in 

different situations are very closely intertwined with their position in times of peace, 

it is essential that the latter is addressed simultaneously. The social status of women 

must be uplifted not only in law but mainly in daily life. Efforts must be made to 

bring more attention to the heinous crimes committed against them and to the 

available remedies. Most importantly, awareness must be raised among them as well 

as in the society about their rights and their needs. 

 

 

…………………………..***************************…………………….… 
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CHAPTER 7 

 

Situation of Internally Displaced Women and 

Children in North Bengal Region: An Empirical 

Study in Socio-Legal Perspective 

 

A. An Overview 

 
In the previous chapters an attempt was made to discuss the genesis of 

internally displaced women and children, both in the international and national 

perspective. An attempt was also made to study various international instruments 

available for the protection of the human right of internally displaced women and 

children and also to study various national laws to protect the rights of this vulnerable 

people. A chapter has also been devoted to study the role played by the executive and 

judiciary to protect the human rights of the internally displaced women and children. 

The previous chapter seeks to focus on the key issues related to the offences against 

internally displaced women and children. Displacement highlighted the systematic 

and specific targeting of women and children for sexual violence. Rape, sexual 

assault, forced prostitution, sexual slavery, forced pregnancy and other forms of 

sexual violence are used as a method of displacement.  It has been witnessed that the 

legislations in India suffer from inherent weakness of poor implementation and lack 

of awareness on the part of the displace women and children and the Public Officials. 

The present chapter makes an effort to study the scenario of Internally displaced 

Women and Children in North Bengal Region, i.e., whether there are any internally 

displaced women and children in North Bengal and if yes, what is the role played by 

the Government in protecting them. 

 

To study the situation of displacement in North Bengal; the attitude of the 

people to the issue of displacement and their knowledge towards this growing 

problem, an opinion survey has been taken. The opinion survey, as a matter of fact, is 

also conducted to examine the ‘legal awareness regarding internally displaced women 
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and children’ in the districts of North Bengal, namely, Cooch Behar, Darjeeling, 

Alipurduar, Jalpaiguri, Malda, North Dinajpur (Uttar Dinajpur), South Dinajpur 

(Dakshin Dinajpur) 

 

B. Displacement Scenario In North Bengal Region 

 

North Bengal plain start from the south of Terai region and continues up to 

the left bank of the Ganges. Darjeeling district lies in the north of the state of West 

Bengal, in the foothills of the eastern Himalayas. The district touches three 

international boundaries- with Nepal, Bhutan and Bangladesh. Its boundary also 

touches the north eastern state of Sikkim and the Jalpaiguri district of West Bengal. 

The southern parts of the district Jalpaiguri, North Dinajpur baring some extreme 

northern regions, South Dinajpur, Malda, Alipurduar and southern part of 

Coochbehar districts constitute this geographical region. The narrow land mass in 

the North dinajpur District is known as Mahananda Corridor. This corridor runs north 

to south joining Malda with the plains of Jalpaiguri, Alipurduar and Cooch Behar. 

The entire part of North and South Dinajpur is silt laden plain. 

 

Mahananda River divides the district of Malda into two parts. The eastern part 

consists of undulating plains and some tilas and is made up of old alluvium and is a 

part of the Ganges delta. It is also known as Barind or Barendrabhumi. In contrast to 

the eastern part, the western part is made up of new alluvium and in this part 

River Kalindi joins the Mahananda River. The part of Malda lying to the north of 

river Kalindi is known as tal. This is lowland and covered 

with swamps and beels (small water bodies). Whereas the area south of the Kalindi is 

a very fertile land and is known as diara. 

 

The plain in the south of Jalpaiguri, Alipurduar and Coochbehar district is 

also made of new alluvium deposited by numerous rivers like the Teesta, Torsha, 

Raidak, Jaldhaka, Sankosh, Balason, Punarbhaba, Atrai and several other small 
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rivulets. The Region comprises of people who are, by nature, simple and God-

fearing. 

 

The Region has not seen any major displacement. Apart from some stray 

incidents of displacement due to flood, land erosion and natural calamity, such as, 

landslide and earthquake, the term ‘displacement’ was almost non-existent in this 

North Bengal Region. Very often, if we realize the condition of Malda where the 

people are often been a victim of floods and land erosion. The flood and erosion 

cause far more displacements and losses of lives than the other type of displacement 

like, construction of dams.  But, of the of late, realizing its hydro-electricity 

potentials, the region has geared up to harshness this potential. With this, the people 

have started voicing their fear of displacement, loss of livelihood as well as ecology 

and environment concerns. 

 

Thus, apart from power projects, large chucks of land along the river valley 

region are also being acquired by different industrial units, especially by the 

pharmaceutical companies. This has also created a fear psychosis amongst the people 

who fear getting exploited at the hands of these large companies. But inspite of this, 

the area of greater concern is, nevertheless, the power projects that are booming up, 

posing a great fear and threat of displacement. 

 

The arguments used to justify the study that conducted along the riverine tract 

of the Ganga, which are frequently affected by regular floods and erosions made by 

the Ganga. Even the embankments are filled with displaced people as these are the 

safest refuges. Keeping in mind the above fact, the marginal embankment settlement 

was also surveyed It was followed from the survey that many socioeconomic factors 

were changed for such natural hazards in those area and it also changed the 

demographical factors of the area as well as of the whole district. Out migration is 

one of the important aspects of such impact. A huge number of people migrated to 

other distant places of India for livelihoods. It is a serious matter of concern for the 

Government as well as for the researchers. It is far better to mention that the projects 

of hydro-electricity in North Bengal Region are the exploitation of the Regions 
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perennial water system to produce cheap, plentiful power for the nation; economic 

benefits through power export; employment generation; flood control; and little direct 

displacement of the local communities. However, several unique features of the 

Region- the geological fragility and seismic activity; the unique tribal communities 

and their cultural and spiritual association with the river systems; their traditional 

natural resources-based livelihood; and biodiversity richness of the area pose a 

challenge to the conventional dam- building wisdom.
1
 

 

But before running into any conclusion, one has to analyse the social cost- 

benefit, that is to say, at what cost the benefit is accrued to the society. A project has 

to be acceptable only if the ‘benefit side’ is heavier than the ‘cost side’. With this 

view in mind, when the researcher approached the Gangetic Riverine Tract at Malda 

District, West Bengal, India and the numerous hydro-electric projects in the hills of 

North Bengal Region. It is found by the researcher that, most of flood, erosions and 

projects are located in the remotest corners of the State, where there is hardly any 

population/ habitation. Usually it is found that, all the projects being developed in the 

state are Run-of-the-River (RoR) type, where the cause of flood and erosion is very 

often. In the hills of Himalayas only small dams are constructed to direct the water 

into tunnel. Since there is no huge storage of water, the submergence due to 

construction of the dam is minimal. As such, there is minimum impact to the 

surrounding environment as well as to habitation. 

 

So far as Resettlement and Rehabilitation (R & R) is concerned, North Bengal 

does not have its own R & R policy. The R & R plan is generally prepared by the 

consultants of the project developers in consultation with the Ministry of Water 

Resources constituted in 1986 and led by the Irrigation Advisor of the Planning 

Commission. It has been observed in Malda district, that a considerable proportion of 

displaced people are women. Generally, women suffer most in any course of forced 

migration, because they have to carry the whole responsibility of household’s chores 

starting from cooking and looking after children to caring for the old and sick of the 

                                                
1
 Tsheten Lepcha, ‘Affected Ciizens of Teesta- Teesta Hydro-electric Power Projects, Sikkim: 

Peoples’ Perspective’, website- www.actsikkim.com/action.html, visited on 12.06.15. 
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family. It becomes difficult for them to perform these day-to-day activities in 

resettled odd places without civic facilities and easy availability of natural resources. 

Women’s role is always ignored in any rehabilitation programme. Gender sensitive 

rehabilitation policies, therefore, are urgently needed ease women’s helplessness in 

carrying out, household’s responsibilities during the displacement and rehabilitation 

process.  

 

The rural population in the Malda districts is mainly vulnerable to two types 

of shock- economic and ecological. The DHD report has specified the conversion of 

land from agriculture to commercial orchard and other forms of non-agricultural land 

use as economic shock, and flood and river bank erosion as ecological shock. These 

two type of shock effect development processes to widen livelihood opportunities 

among vulnerable sections of rural population, and make their lives more insecure. 

Moreover, it has been observed through survey investigation that the vulnerable 

population, in both the cases of ecological and economic shock, is mostly the landless 

labourers. 

 

 It is further to mention here that, in case of Environment the R & R plan 

prepared in consultation with the State Forest Department, usually the R & R plan, 

which is a part of the Environment Management Plan (EMP) has been totally 

prepared by the Forest Department. The EMP so prepared is then forwarded to the 

MoEF, Government of India for concurrence. Once the R & R plan including the 

EMP is approved by the MoEF, the developer of projects are required to provide fund 

to the Forest Department for implementation of the scheme as laid out in the EMP. 

The R & R plan is also taken up by the State Government as per the details approved 

by the MoEF. The project developer has to provide the requisite fund for the same. 

The R & R plan varies from project to project based on project size, number of 

affected families, number of project oustees, location of the project, etc. 

 

It is claimed that in almost the projects which are being executed in North 

Bengal Region, there is hardly any displacement except otherwise in Malda. To some 

extent, this may be true, considering the habitation pattern of the people of these 
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regions. Normally, people reside only in the urban areas and there is hardly any 

habitation near the banks of river or elsewhere the projects which are constructed, 

only the exception part of Malda District.  

 

When we look into the issue with this perspective the benefit accrued is 

definitely heavier than the cost paid. So, when we compare the development projects 

being undertaken in this region, with the projects that are being carried out in other 

parts of the country. It is very pertinent to mention that, the survey suffers from some 

inherent limitations due to the practical reasons. The most important was the 

unavailability of willing persons with displaced women and children to interact with 

the researcher. The second reason was paucity of funds due to which it was 

practically impossible to reach each and every corner of the districts and 

consequently forced the researcher to fix the universe at a limited number. A kind of 

inference has tried to be drawn from this survey which is presumed to be the general 

reflection of the legal awareness of the human rights of the persons with internally 

displaced women and children in North Bengal Region.  

 

C. Sampling Universe 

 

An opinion survey has been conducted with the proposed sampling universe 

fixed at 350. Taking 50 persons (25 women and 25 children) from the area and Public 

Officials under study are randomly selected.  It is to mention here by the researcher 

that a survey had made to bring about the Basic Information of the respondents in 

Part A (Table 7.2 to 7.8) of each districts of the North Bengal Region. Two different 

sets of questionnaires were framed.  The questionnaires meant for internally 

displaced women and children consisted of ten questions each, containing both 

positive and negative reply to be selected by putting a tick mark by the respondents. 

The questionnaires in each of the categories were distributed in each of the districts.  

The opinion survey for each of the districts and each of the categories is presented in 

Part B with Tables 7.9 to 7.22 in North Bengal Region. It is to be noted here that only 

literate/ educated people are sample population who are taken into account for 

distribution of questionnaire.  
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Table 7.1 List of Districts in North Bengal Region 

S. No. District Headquaters Population 

(Census 2011) 

Sex Ratio (per 1000) 

1. Cooch Behar Cooch Behar 2,822,780 942 

2. South Dinajpur Balurghat 1,670,931 954 

3. Darjeeling Darjeeling 1,842,034 971 

4. Jalpaiguri Jalpaiguri 3,869,675 954 

5. Malda English Bazar 3,997,970 939 

6. North Dinajpur Raiganj 3,000,849 936 

7. Alipurduar Alipurduar 38.46 Lakh - Not yet estimated 

Source: https://en.wikipedia.org/wiki/West_Bengal, visited on 15.06.15 

 

Below a table format has been made to give the full name and address of the 

said seven districts of North Bengal Region (Table 7.2 to 7.15). the researcher had 

made the survey of these people relating to the displacement by different methodsin 

their area. Different community of people reside having the different view of opinion. 

There is hardly any local authority that came forward to them for their help during 

the period of displacement. The harsh and hard life had to take in corncern to survive 

their day to day life. 
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PART A 

Table – 7.2 

Malda District Name and Address of Displaced Women  
Sl. No. Women (Adult) 

Name 

Husband  Name Address 

1 Razia Begum Mohammad Ali 

Asgar 

Harishchandrapur 2, Tal Islampur, 

Uttar Bhakuria 

2 Bina Adhikary Pramatha 

Adhikari 

Harishchandrapur 2, Tal Islampur, 

Uttar Bhakuria 

3 Gauhar Hasna Mehboob Alam Harishchandrapur 2, Tal Islampur, 

Uttar Bhakuria 

4 Fatima Noor Jamshed Ali Harishchandrapur 2, Tal Islampur, 

Uttar Bhakuria 

5 Sheela Roy Nibaran Roy 

 

Harishchandrapur 2, Tal Islampur, 

Uttar Bhakuria 

6 Farid Riaz Abbas Mustan Harishchandrapur 2, Tal Islampur, 

Uttar Bhakuria 

7 Jamini  Salim Ali Harishchandrapur 2, Tal Islampur, 

Uttar Bhakuria 

8 Hina Begum Amir Asgar Gajol, Barind, Chak Nagar, Doba 

Khoksan 

9 Tapasi Ray Bhagirath Ray 

 

Gajol, Barind, Chak Nagar, Doba 

Khoksan 

10 Dulu Mukhuti 

 

Mrinal Mukhuti Gajol, Barind, Chak Nagar, Doba 

Khoksan 

11 Nadira Riaz Ekbal Rehaman Gajol, Barind, Chak Nagar, Doba 

Khoksan 

12 DIpa Munshi Dhiren Munshi Gajol, Barind, Chak Nagar, Doba 

Khoksan 

13 Noor Jaha Faruk Seikh Manik Chak, Mathurapur, Sankartola 

14 Tabassum Riaz Toffazul Hossain 

 

Manik Chak, Mathurapur, Sankartola 

15 Pari Das Tapas Das Manik Chak, Mathurapur, Sankartola 

16 Rehab Banu Roozgar Mallik Manik Chak, Mathurapur, Sankartola 

17 Manjusree Dutta Chandan Dutta Manik Chak, Mathurapur, Sankartola 

18 Chitra Ray Manoj Ray Manik Chak, Mathurapur, Sankartola 

19 Firoza Begum Firoz Ahmad Manik Chak, Mathurapur, Sankartola 

20 Atashi Bhuiyan 

 

Manas Bhuiyan Manik Chak, Mathurapur, Sankartola 

21 Minati Bhuahujee Manas Kr. 

Bhuahujee  

ManikChak, Dakshin Chandipur, 

Radhunathtola 

22 Aaleyah Begum Gulam Ali ManikChak, Dakshin Chandipur, 

Radhunathtola 

23 Krishna Moulik Tushar Kanti 

Moulick 

ManikChak, Dakshin Chandipur, 

Radhunathtola 

24 Meena Hayah Mohammad 

Jamshed 

ManikChak, Dakshin Chandipur, 

Radhunathtola 

25 Meena Haider Ali ManikChak, Dakshin Chandipur, 

Radhunathtola 
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Table – 7.3 

North Dinajpur District Name and Address of Displaced Women 

Sl. No. Women (Adult) 

Name 

Husband  Name Address 

1 Amala Basak Ranjit Basak Srikrishnaur, Islampur 

2 Gita Biswas Subir Biswas Srikrishnaur, Islampur 

3 Padma Biswas Adhir Biswas Srikrishnaur, Islampur 

4 Shipra Sarkar Ashim Sarkar Srikrishnaur, Islampur 

5 Nupoor Dey Amal Dey Srikrishnaur, Islampur 

6 Payel Das Madhab Das Srikrishnaur, Islampur  

7 Bani Ghosh Sukumar Ghosh Srikrishnaur, Islampur 

8 Golapi Bhowmik Bipin Bhowmik  Srikrishnaur, Islampur 

9 Bijoya Mondal Lakhindar Mondal Gunjiria, Islampur 

10 Naseen Mirza Amin Ali Gunjiria, Islampur 

11 Bhumi Dev Jagadeep Dev Srikrishnaur, Islampur 

12 Nima Adhikari Jivan Adhikary Srikrishnaur, Islampur 

13 Komal Dhar Bhola Dhar Srikrishnaur, Islampur 

14 Fulmoti Sarkar Jagat Sarkar Srikrishnaur, Islampur 

15 Bhumi Adhikary Chandan Adhikary Srikrishnaur, Islampur 

16 Fulki Roy Bijoy Roy Gunjiria, Islampur 

17 Amisha Dev Amit Dev Gunjiria, Islampur 

18 Papri Sarkar Dhanu Sarkar Gunjiria, Islampur 

19 Himani Kundu Juvan Kundu Gunjiria, Islampur 

20 Nargis Mirza Faysal Aahmad Gunjiria, Islampur 

21 Feroja Begum Iman Ali Gunjiria, Islampur 

22 Haribal Barman Farhana Mohammad Gunjiria, Islampur 

23 Kamala Barman Deepak Barman Gunjiria, Islampur 

24 Fulmoti Barman Indrajeet Barman Gunjiria, Islampur 

25 Nupoor Ghosh Hari  Ghosh Gunjiria, Islampur 
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Table – 7.4 

South Dinajpur District Name and Address of Displaced Women  

Sl. No. Women (Adult) 

Name 

Husband  Name Address 

1 Aaliya Begum Aaqib Mohammad Alipur, Balurghat C.D. Block 

2 Bani Mondal Kajal Mondal Alipur, Balurghat C.D. Block 

3 Tuhina Abad Abdul Rahman Alipur, Balurghat C.D. Block 

4 Bhumi Das Sandip Das Badbangi, Balurghat C.D. Block 

5 Zeenat Aman Abdus Samad Badbangi, Balurghat C.D. Block 

6 Aasmaa Seikh Jamal Islam Adigram, Gangarampur 

C.D.Block 

7 Chobi Jana Suman Jana Adigram, Gangarampur 

C.D.Block 

8 Deepa Karmakar Chandan Karmakar Baikunthapur, Gangarampur 

C.D.Block 

9 Bimala Sarkar Krishna Sarkar Baikanthapur, Gangarampur 

C.D.Block 

10 Chhaya Mohanta Tapas Mohanta Chandipara, Gangarampur 

C.D.Block 

11 Durga Devi  Baikanthapur, Hilli C.D.Block 

12 Rubi majumdar Subash Majumdar Bilaspara, Hilli C.D.Block 

13 Eshani Firman Irfan Ahmad Bilaspara, Hilli C.D.Block 

14 Fakeehah Eid Hameed Ansari Bilaspara, Hilli C.D.Block 

15 Nibha Sarkar Pankaj Sarkar Baikanthapur, Hilli C.D.Block 

16 Heena Begum Abdus Samad Naldanga, Baikanthapur, Hilli 

C.D.Block 

17 Malati Mohanta Dipankar Mohanta Naldanga, Baikanthapur, Hilli 

C.D.Block 

18 Nadira Riaz Wahid Akram Naldanga, Baikanthapur, Hilli 

C.D.Block 

19 Noor Jaha Ameer Ali Naldanga, Baikanthapur, Hilli 

C.D.Block 

20 Neeru Chowdhury Tapas Chowdhury Naldanga, Baikanthapur, Hilli 

C.D.Block 

21 Rekha Chowdhury Nitin Chowdhury Naldanga, Baikanthapur, Hilli 

C.D.Block 

22 Sumati Barman Balaram Barman Naldanga, Baikanthapur, Hilli 

C.D.Block 

23 Rubina Mirza Farokh Seikh Naldanga, Baikanthapur, Hilli 

C.D.Block 

24 Alo Mohanta Kamalesh Ch. 

Mohanta 

Naldanga, Baikanthapur, Hilli 

C.D.Block 

25 Saroj Baig Ghalib Seikh Naldanga, Baikanthapur, Hilli 

C.D.Block 
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Table 7.5 

Darjeeling District Name and Address of Displaced Women  

Sl. No. Women (Adult) 

Name 

Husband  Name Address 

1. Bimala Oraon Naskar Oraon Sukna, Siliguri 

2 Sima Munda Nayak Munda Sukna, Siliguri 

3 Babita Nagesia  Sorren nagesia, Sukna, Siliguri 

4 Sebika Oraon Bimal Oraon Sukna, Siliguri 

5 Chupa Subba Sourav Subba Sukna, Siliguri 

6 Alpana Chettri Aalap Chettri Sukna, Siliguri 

7 Gahana Biswas Abhay Biswas Matigara, Balasan Colony 

Siliguri 

8 Jamuna Oraon Badri Oraon Matigara, Balasan Colony, 

Siliguri 

9 Minati Nagesia Bhajan Nagesia Matigara, Balasan Colony, 

Siliguri 

10 Sudha Thapa Bhanu Thapa Matigara, Balasan Colony, 

Siliguri 

11 Rina Mru Chandan Mru Matigara, Balasan Colony, 

Siliguri 

12 Krishna Nagesia Chetak Nagesia Matigara, Balasan Colony, 

Siliguri 

13 Pranita Thapa Dilip Thapa Matigara, Balasan Colony, 

Siliguri 

14 Asha Munda Darshan Munda Matigara, Balasan Colony, 

Siliguri 

15 Feroza Begum Iqbal Khan Matigara, Balasan Colony, 

Siliguri 

16 Shivani Naskar Bhupati Naskar Matigara, Balasan Colony, 

Siliguri 

17 Sheela Munda Roshan Munda Matigara, Balasan Colony, 

Siliguri 

18 Rati Barman Rabi Barman Matigara, Balasan Colony, 

Siliguri 

19 Renu Thapa James Thapa Siliguri 

20 Pranita Munda Samir Munda Sukna, Siliguri 

21 Prabha Oraon Sameer Oraon Sukna, Siliguri 

22 Minu Rai Chetan Rai Sukna, Siliguri 

23 Mohini Begum Sayyid Ali Sukna, Siliguri 

24 Krishna Barman Amar Barman Matigara, Balasan Colony, 

Siliguri 

25 Lata Tamang Dhiraj Tamang Sukna, Siliguri 
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Table – 7.6 

Jalpaiguri District Name and Address of Displaced Women  

Sl. No. Women (Adult) 

Name 

Husband  Name Address 

1 Alo Ray Hiren Chandra Ray Sebathat, Goralbari, Jalpaiguri 

2 Gita Karmakar Goutam Karmakar Sebathat, Goralbari, Jalpaiguri 

3 Vivha Karati Madhu Ram Karati Sebathat, Goralbari, Jalpaiguri 

4 Bimla Ray Bhaskar Ray Sebathat, Goralbari, Jalpaiguri 

5 Chaitali Ray 

Barman 

Durlav Kr Roy Sebathat, Goralbari, Jalpaiguri 

6 Hirabala  Suresh Chandra 

Sarkar 

Sebathat, Goralbari, Jalpaiguri 

7 Chhaya Ray Prasanna Dev Ray Sebathat, Goralbari, Jalpaiguri 

8 Bandana Sarkar Bhaskar Sarkar Sebathat, Goralbari, Jalpaiguri 

9 Gauri Barman Bijoy Barman Tatipara, Danguajhar, 

Jalpaiguri 

10 Bhabani Dutta Ratan Kr Dutta Tatipara, Danguajhar, 

Jalpaiguri 

11 Jamuna Ray Sunil Ch. Ray Tatipara, Danguajhar, 

Jalpaiguri 

12 Urmi Sarkar Mukund Chandra 

Sarkar 

Tatipara, Danguajhar, 

Jalpaiguri 

13 Heena Begum Asgar Ahmad Tatipara, Danguajhar, 

Jalpaiguri 

14 Aloka Dutta Narendra Dutta Tatipara, Danguajhar, 

Jalpaiguri 

15 Farid Riaz Gulam Akhram Tatipara, Danguajhar, 

Jalpaiguri 

16 Nibha Sarkar Kalyan Sarkar Tatipara, Danguajhar, 

Jalpaiguri 

17 Asmi Baig Asit Baig Tatipara, Danguajhar, 

Jalpaiguri 

18 Jhumpa Sarkar Kamal Kr. Sarkar Tatipara, Danguajhar, 

Jalpaiguri 

19 Jafreen Begumn Adeem Ali Radhamali, Hat, Jalpaiguri 

20 Alpana Ray Dulal Ray Radhamali, Hat, Jalpaiguri 

21 Gulab Riaz Iman Ali Radhamali, Hat, Jalpaiguri 

22 Jasum Begum Farhana Mohammad Radhamali, Hat, Jalpaiguri 

23 Urbasi Barman Badal Barman Radhamali, Hat, Jalpaiguri 

24 Jharna Dutta 

Dutta 

Subir Dutta Ghosh Radhamali, Hat, Jalpaiguri 

25 Bhumi Sarkar Sunil Sarkar Radhamali, Hat, Jalpaiguri 

Table – 7.7 



 

Situation of Internally Displaced Women and Children in North Bengal Region 

555 

 

Cooch Behar District Name and Address of Displaced Women  

Sl. No. Women (Adult) 

Name 

Husband  Name Address 

1 Rahima Khatoon Bahir Ali Chhat Gokulerkuthi, Ghugumari, 

Cooch Behar 

2 Adila Begum Zamir Hussain Chandishal, Ghugumari, Cooch Behar 

3 Alia Hutun Habib Ansari Chandishal, Ghugumari, Cooch Behar  

4 Henna Amer Ali Chandishal, Ghugumari, Cooch Behar 

5 Fatima Barakat Chandishal, Ghugumari, Cooch Behar 

6 Neelam Dema Azgar Ali Chandishal, Ghugumari, Cooch Behar 

7 Rupa Dey Dilip Dey Chandishal, Ghugumari, Cooch Behar 

8 Meherus Fazal Rakib Mohammad Chandishal, Ghugumari, Cooch Behar 

9 Minati Barman  Jogesh Barman Chhat Gokulerkuthi, Ghugumari, 

Cooch Behar 

10 Dhaneshwari Ray Bidhan Ray Chhat Gokulerkuthi, Ghugumari, 

Cooch Behar 

11 Reena Barman  Vipin Barman Chhat Gokulerkuthi, Ghugumari, 

Cooch Behar 

12 Gauhar Hasna Abdul Ghafur Chhat Gokulerkuthi, Ghugumari, 

Cooch Behar 

13 Papri Ray Chandan Ray Chhat Gokulerkuthi, Ghugumari, 

Cooch Behar 

14 Kalyani Barman Bidhan Barman  Chhat Gokulerkuthi, Ghugumari, 

Cooch Behar 

15 Vishaka Sengupta Timir Sengupta Chhat Gokulerkuthi, Ghugumari, 

Cooch Behar 

16 Sayra Banu Akbar Ali Charakerkuthi, Ghugumari, Cooch 

Behar 

17 Bimla Ray Kishore Ray Charakerkuthi, Ghugumari, Cooch 

Behar 

18 Chaitali Ray 

Barman 

Dhiren Ray Barman Charakerkuthi, Ghugumari, Cooch 

Behar 

19 Rupali Singha Gadadhar Singha Charakerkuthi, Ghugumari, Cooch 

Behar 

20 Dipika Ray  Dilip Ray Charakerkuthi, Ghugumari, Cooch 

Behar 

21 Jamuna Ray Dhiren Ray Charakerkuthi, Ghugumari, Cooch 

Behar 

22 Rehab Banu Salim Rasheed Charakerkuthi Dewanbas, Ghugumari, 

Cooch Behar 

23 Sabita Mohanta Chandan Mohanta Charakerkuthi Dewanbas, Ghugumari, 

Cooch Behar 

24 Malati Barman Dhiren Barman Charakerkuthi Dewanbas, Ghugumari, 

Cooch Behar 

25 Razia Begum Arshad Bari Charakerkuthi Dewanbas, Ghugumari, 

Cooch Behar 

 

 

Table – 7.8 



 

Situation of Internally Displaced Women and Children in North Bengal Region 

556 

 

Alipurduar District Name and Address of Displaced Women  

Sl. No. Women (Adult) 

Name 

Husband  Name Address 

1 Preeti Adhikari Dibya Drishti 

Adhikari 

Taparikhata, Alipurduar 

2 Ekta Toto Reyan Toto Taparikhata,Alipurduar 

3 Ama Dukpa Nayak Dukpa Taparikhata, Alipurduar 

4 Awenasa Birjia Santu Birjia Taparikhata, Alipurduar 

5 Priya Oraon Shamik Oraon Taparikhata, Alipurduar 

6 Leena Chik 

Baraik 

Shantu Chik Baraik Taparikhata, Alipurduar 

7 Kushala Tamang Sourav Tamang Taparikhata, Alipurduar 

8 Bina Bhutia Suraj Bhutia Taparikhata, Alipurduar 

9 Sabitri Bedia Yogesh Bedia Taparikhata, Alipurduar 

10 Puja Thapa Prasanth Thapa Taparikhata, Alipurduar 

11 Lipika Barman Dhiraj Barman Taparikhata, Alipurduar 

12 Munia Ray Dilip Ray Taparikhata, Alipurduar 

13 Lalita Barman Kajol Barman Taparikhata, Alipurduar 

14 Jamuna Mondal Jogesh Mondal Kumarpara, Alipurduar 

15 Chobi Adhikari Suman Adhikari Kumarpara, Alipurduar 

16 Deepa Karmakar Chandan Karmakar Kumarpara, Alipurduar 

17 Bimala Ray Krishna Ray Kumarpara, Alipurduar 

18 Renu Munda  James Munda  Kumarpara, Alipurduar 

19 Pranita Thapa Samual Thapa Kumarpara, Alipurduar 

20 Prabha Oraon Sameer Oraon Kumarpara, Alipurduar 

21 Minu Tamang  Chetan Tamang  Kumarpara, Alipurduar 

22 Mohini Begum Sayyid Ali Kumarpara, Alipurduar 

23 Krishna Barman Amar Barman Kumarpara, Alipurduar 

24 Lata Rai Dhiraj Rai Kumarpara, Alipurduar 

25 Binita Chettri Dhiraj Chettri Kumarpara, Alipurduar 
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Malda District Name and Address of Displaced Children 

Sl. No. Children Name  Father  Name / 

Mother Name 

Address 

1 Usman Ali Krishna Hembram Harishchandrapur 2, Tal Islampur, 

Uttar Bhakuria 

2 Sameer Islam Mansur Ali Khan Harishchandrapur 2, Tal Islampur, 

Uttar Bhakuria 

3 Alka Ray Arun Ray Gajol, Barind, Chak Nagar, Doba 

Khoksan 

4 Rafiq Islam Amer Ali Gajol, Barind, Chak Nagar, Doba 

Khoksan 

5 Mausam Noor Barakat Akter Gajol, Barind, Chak Nagar, Doba 

Khoksan 

6 Rahaman Azgar Ali Harishchandrapur 2, Tal Islampur, 

Uttar Bhakuria 

7 Rekha Kha Dilip Kha Harishchandrapur 2, Tal Islampur, 

Uttar Bhakuria 

8 Lipika Hasna Rakib Mohammad Gajol, Barind, Chak Nagar, Doba 

Khoksan 

9 Mehaboob Alam Amir Hussain Manik Chak, Mathurapur, Sankartola 

10 Mausam Riaz Nafisa Ahmad Manik Chak, Mathurapur, Sankartola 

11 Malati Ray  Vipin Ray Gajol, Barind, Chak Nagar, Doba 

Khoksan 

12 Alo Barman Pradip Barman Gajol, Barind, Chak Nagar, Doba 

Khoksan 

13 Tapan Barman Chandan Barman Manik Chak, Mathurapur, Sankartola 

14 Tulu Rai  Bidhan Rai  Manik Chak, Mathurapur, Sankartola 

15 Fatema Begum Abdul Ghafur Manik Chak, Mathurapur, Sankartola 

16 Kader Ali Akbar Ali Manik Chak, Mathurapur, Sankartola 

17 Pratima Saha Kishore Saha Manik Chak, Mathurapur, Sankartola 

18 Arati Saha Dhiren Saha Manik Chak, Mathurapur, Sankartola 

19 Raju Roy 

 

Gadadhar Roy Manik Chak, Mathurapur, Sankartola 

20 Manik Ray 

 

Dilip Ray Manik Chak, Mathurapur, Sankartola 

21 Gopal Sen 

 

Dhiren Ch. Sen ManikChak, Dakshin Chandipur, 

Radhunathtola 

22 Badal Ray 

 

Prasanta Ray Harishchandrapur 2, Tal Islampur, 

Uttar Bhakuria 

23 Silpi Ghosh 

 

Chandan Ghosh Harishchandrapur 2, Tal Islampur, 

Uttar Bhakuria 

24 Dulal Das 

 

Dhiren Das ManikChak, Dakshin Chandipur, 

Radhunathtola 

25 Jamshed Sha Salim Rasheed ManikChak, Dakshin Chandipur, 

Radhunathtola 
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North Dinajpur District Name and Address of Displaced Children 

Sl. No. Children Name Father  Name 

/Mother Name 

Address 

1 Avi Sarkar Bhaskar Sarkar Srikrishnaur, Islampur 

2 Kanu Roy Nalin Roy Srikrishnaur, Islampur 

3 Charu Roy Adhish Roy Gunjiria, Islampur 

4 Amal Biswas Sandip Biswas Gunjiria, Islampur 

5 Shefali Mandal Arun Mandal Srikrishnaur, Islampur 

6 Kumar Dey Padip Dey Srikrishnaur, Islampur  

7 Rumi Roy Suman Roy Srikrishnaur, Islampur 

8 Bulbul Sarkar Chandan Sarkar Srikrishnaur, Islampur 

9 Pari Das Krishna Das Gunjiria, Islampur 

10 Dhanu Roy Tapas Roy Gunjiria, Islampur 

11 Nabin Dhar Ashish Dhar Srikrishnaur, Islampur 

12 Bimal Adhikary Subash Adhikary Srikrishnaur, Islampur 

13 Kishore Dev Jiban Dev Srikrishnaur, Islampur 

14 Guru Roy Avijit Roy Srikrishnaur, Islampur 

15 Buddhadev 

Sarkar 

Pankaj Sarkar Srikrishnaur, Islampur 

16 Deepa Das Sandip Das Gunjiria, Islampur 

17 Bijoy Mandal Dipankar Mandal Gunjiria, Islampur 

18 Gopa Das Jayanta Das Gunjiria, Islampur 

19 Dinesh Adhikary Samir Adhikary Gunjiria, Islampur 

20 Alok Biswas Tapas Biswas Srikrishnaur, Islampur 

21 Aninda Sarkar Nitin Sarkar Srikrishnaur, Islampur 

22 Asha Mandal Balaram Mandal Srikrishnaur, Islampur 

23 Amit Roy Suresh Roy Srikrishnaur, Islampur 

24 Pranab Dey Kamalesh Ch. Dey Srikrishnaur, Islampur 

25 Abha Roy Samir Roy Srikrishnaur, Islampur 
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South Dinajpur District Name and Address of Displaced Children 

Sl. No. Children Name Father  Name 

/Mother Name 

Address 

1 Adeem Akhram Aaqib Mohammad Alipur, Balurghat C.D. Block 

2 Bikash Sarkar Kajal Sarkar Alipur, Balurghat C.D. Block 

3 Rekha Aman Abdul Rahman Alipur, Balurghat C.D. Block 

4 Himadri Hore Sandip Hore Badbangi, Balurghat C.D. 

Block 

5 Tapas Pal Tapan Pal Badbangi, Balurghat C.D. 

Block 

6 Afra Begum Jamal Islam Naldanga, Baikanthapur, Hilli 

C.D.Block 

7 Chobi Biswas Suman Biswas Adigram, Gangarampur 

C.D.Block 

8 Alka Roy Chandan Roy Baikunthapur, Gangarampur 

C.D.Block 

9 Farid Ahmad Abdus Samad  Baikanthapur, Gangarampur 

C.D.Block 

10 Samsur Rahaman Tapas Rahaman Chandipara, Gangarampur 

C.D.Block 

11 Neeru Das Krishna Das Baikanthapur, Hilli C.D.Block 

12 Jamil Hussain Wahid Akram  Bilaspara, Hilli C.D.Block 

13 Aasma Seikh Irfan Ahmad Bilaspara, Hilli C.D.Block 

14 Irshaad Hameed Ansari Bilaspara, Hilli C.D.Block 

15 Heena Sarkar Pankaj Sarkar Baikanthapur, Hilli C.D.Block 

16 Piu Roy Pradip Roy Adigram, Gangarampur 

C.D.Block 

17 Babita Sarkar Dipankar Sarkar Adigram, Gangarampur 

C.D.Block 

18 Dolly Biswas Subash Biswas Naldanga, Baikanthapur, Hilli 

C.D.Block 

19 Beli Biswas Sameer Biswas Naldanga, Baikanthapur, Hilli 

C.D.Block 

20 Tapasi Karmakar Tapas Karmakar Naldanga, Baikanthapur, Hilli 

C.D.Block 

21 Pinky Karmakar Nitin Karmakar Baikanthapur, Gangarampur 

C.D.Block 

22 Neru Roy Balaram Roy Adigram, Gangarampur 

C.D.Block 

23 Asgar Ahmad Farokh Seikh Naldanga, Baikanthapur, Hilli 

C.D.Block 

24 Rimil Tudu Kamalesh Tudu Naldanga, Baikanthapur, Hilli 

C.D.Block 

25 Gulam Ali Ghalib Seikh Baikanthapur, Gangarampur 

C.D.Block 
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Darjeeling District Name and Address of Displaced Children 

Sl. No. Children Name Father  Name 

/Mother Name 

Address 

1 Tarak Munda Dil Das Munda  Matigara, Siliguri. 

2 Balbir Munda Naskar Munda  Matigara, Siliguri 

3 Diplip Nagesia Sorren Nagesia Matigara, Siliguri 

4 Abhiljit Oraon Bhaskar Oraon Matigara, Siliguri 

5 Bali Subba Sraddha Subba Matigara, Siliguri 

6 Abel Chettri Aalap Chettri Matigara, Siliguri 

7 Aaron Thapa Dilip Thapa  Matigara, Balasan Colony 

Siliguri 

8 Dyumna Oraon Badri Oraon Matigara, Siliguri 

9 Dipu Nagesia Bhajan Nagesia Matigara, Siliguri 

10 Alisha Thapa Bhanu Thapa Matigara, Siliguri 

11 Sati Mru Chandan Mru Matigara, Siliguri 

12 Rekha Nagesia Chetak Nagesia Matigara, Siliguri 

13 Babita Thapa Abhay Thapa Matigara, Siliguri 

14 Roshan Thapa Darshan Munda  Matigara, Siliguri 

15 Sumati Barman Jogesh Barman Matigara, Siliguri 

16 Malati Barman Bhupati Barman Matigara, Siliguri 

17 Alia Begum Nafisa Begum Matigara, Siliguri 

18 Sati Barman Rabi Barman Matigara, Balasan Colony, 

Siliguri 

19 Aamir Ali Mansur Ali Khan Siliguri 

20 Iqbal Mohammad Ali Shahen Sukna, Siliguri 

21 Zakkira Hussain Nadeem Hussain Sukna, Siliguri 

22 Farukh Seikh Sabina Rahman Sukna, Siliguri 

23 Feroza Begum Sayyid Ali Sukna, Siliguri 

24 Payal Munda Nayak Munda  Matigara, Balasan Colony, 

Siliguri 

25 Anima Chettri Dhiraj Chettri Sukna, Siliguri 
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Jalpaiguri District Name and Address of Displaced Children 

Sl. No. Children Name Father  Name/ 

Mother Name 

Address 

1 Subrata Dutta Biplab Dutta Radhamali, Hat, Jalpaiguri 

2 Tamal Dey Dibyendu Dey Sebathat, Goralbari, Jalpaiguri 

3 Uday Das Dhirendra Das Sebathat, Goralbari, Jalpaiguri 

4 Tapas Das Gourab Das Radhamali, Hat, Jalpaiguri 

5 Nikhil Das Nalin Das Radhamali, Hat, Jalpaiguri 

6 Kalyan Ray Arpita Ray Radhamali, Hat, Jalpaiguri 

7 Dulal Das Ashish Das Sebathat, Goralbari, Jalpaiguri 

8 Silpi Ghosh Rahul Ch. Ghosh Sebathat, Goralbari, Jalpaiguri 

9 Devjani Sarkhel Prasanta Sarkhel Tatipara, Danguajhar, 

Jalpaiguri 

10 Raju Roy Uday Roy Tatipara, Danguajhar, 

Jalpaiguri 

11 Arbinda Das Avijit Das Tatipara, Danguajhar, 

Jalpaiguri 

12 Kedar Chhetri Viren Chettri Radhamali, Hat, Jalpaiguri 

13 Kanailal Borman Sanjit Barman Sebathat, Goralbari, Jalpaiguri 

14 Sukomal Dey Bhaskar Dey Sebathat, Goralbari, Jalpaiguri 

15 Manik Ray Dulal Ray Tatipara, Danguajhar, 

Jalpaiguri 

16 Dulu Mukhuti Biplab Mukhuti Tatipara, Danguajhar, 

Jalpaiguri 

17 Charu Roy Bijoy Roy Tatipara, Danguajhar, 

Jalpaiguri 

18 Amal Biswas Sima Biswas Tatipara, Danguajhar, 

Jalpaiguri 

19 Shefali Mandal Sheya Mandal Radhamali, Hat, Jalpaiguri 

20 Kumar Dey Prabin Dey Radhamali, Hat, Jalpaiguri 

21 Rumi Roy Subhas Roy Radhamali, Hat, Jalpaiguri 

22 Bulbul Sarkar Jiban Sarkar Radhamali, Hat, Jalpaiguri 

23 Pari Das Dilip Das Sebathat, Goralbari, Jalpaiguri 

24 Lipika Sarkar Nalin Sarkar Tatipara, Danguajhar, 

Jalpaiguri 

25 Mou Ray Prasanta Ray Tatipara, Danguajhar, 

Jalpaiguri 
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Cooch Behar District Name and Address of Displaced Children 

Sl. No. Children Name Father  Name / 

Mother Name 

Address 

1 Aafiya Hazim Amir Hussain Chhat Gokulerkuthi, Ghugumari, Cooch 

Behar 

2 Aarif Ansari Sabina Rahaman Charakerkuthi, Ghugumari, Cooch Behar 

3 Lina Das Bhaskar Das Charakerkuthi, Ghugumari, Cooch Behar 

4 Amar Ali Nadim Hussain Chandishal, Ghugumari, Cooch Behar 

5 Rubi Biswas  Arpita Biswas Chandishal, Ghugumari, Cooch Behar 

6 Ihsan Ahmad Ali Shahen Charakerkuthi Dewanbas, Ghugumari, 

Cooch Behar 

7 Pratima Barman Dhiren Barman Chandishal, Ghugumari, Cooch Behar 

8 Kanu Ray Shubhas Ray Chandishal, Ghugumari, Cooch Behar 

9 Abdul Henbram Krishna Henbram Charakerkuthi Dewanbas, Ghugumari, 

Cooch Behar 

10 Moutusi Ray Sanjit Ray Charakerkuthi Dewanbas, Ghugumari, 

Cooch Behar 

11 Srabani Mandal Jayanta Mandal Chhat Gokulerkuthi, Ghugumari, Cooch 

Behar 

12 Quadeer Ali Nafisa Ahmad Charakerkuthi, Ghugumari, Cooch Behar 

13 Urmimala Das Prasanta Das Chhat Gokulerkuthi, Ghugumari, Cooch 

Behar 

14 Hiten Nag Jiten Nag Chhat Gokulerkuthi, Ghugumari, Cooch 

Behar 

15 Meena Hayah Sultana Parvin Chhat Gokulerkuthi, Ghugumari, Cooch 

Behar 

16 Riya Mandal Sanjit Mandal Charakerkuthi, Ghugumari, Cooch Behar 

17 Parvaz Khan Mansur Ali Khan Charakerkuthi, Ghugumari, Cooch Behar 

18 Papia Ray Adhish Ray Charakerkuthi, Ghugumari, Cooch Behar 

19 Manisha Khatoon Ali Mohammad Charakerkuthi, Ghugumari, Cooch Behar 

20 Kanchan Barman  Pradip Barman Charakerkuthi, Ghugumari, Cooch Behar 

21 Kanu Ray Jayanta Roy Charakerkuthi, Ghugumari, Cooch Behar 

22 Haider Ali Shiuly Parvin Charakerkuthi Dewanbas, Ghugumari, 

Cooch Behar 

23 Aaleyah Begum Fardeen Ali Charakerkuthi Dewanbas, Ghugumari, 

Cooch Behar 

24 Sayan Barman Biplab Barman Charakerkuthi Dewanbas, Ghugumari, 

Cooch Behar 

25 Halim Mohammad Adesh Mohammad Charakerkuthi Dewanbas, Ghugumari, 

Cooch Behar 
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Alipurduar District Name and Address of Displaced Children 

Sl. No. Children 

Name 

Father  Name / 

Mother Name 

Address 

1 Bipin 

Guuurung 

Viren Sri Gurung Kumarpara, Alipurduar 

2 Kuruk 

Adhikari 

Reyan Adhikari Kumarpara, Alipurduar 

3 Nayak 

Tamang 

Nitis Tamang Kumarpara, Alipurduar 

4 Santu Thapa Tarak Thapa Kumarpara, Alipurduar 

5 Mangas 

Oraon 

Nayak Oraon Kumarpara, Alipurduar 

6 Atsadi Chik 

Baraik 

Shantu Chik Baraik Kumarpara, Alipurduar 

7 Yonag Todo Sourav Todo Taparikhata, Alipurduar 

8 Suraj Todo Tayanita Todo Kumarpara, Alipurduar 

9 Yogesh 

Munda 

Avinita Munda Taparikhata, Alipurduar 

10 Shefali 

Mandal 

Prasanth Mandal Taparikhata, Alipurduar 

11 Kumar 

Barman 

Dhiraj Barman Taparikhata, Alipurduar 

12 Rumi Ray Dilip Ray Kumarpara, Alipurduar 

13 Kajol Ray Sumit Ray Taparikhata, Alipurduar 

14 Babita 

Sarkar 

Jogesh Sarkar Kumarpara, Alipurduar 

15 Dolly 

Biswas 

Pradip Biswas Kumarpara, Alipurduar 

16 Beli 

Karmakar  

Chandan Karmakar Kumarpara, Alipurduar 

17 Tapasi Ray Krishna Ray Kumarpara, Alipurduar 

18 Pinky 

Munda 

James Munda  Taparikhata, Alipurduar 

19 Samual  Dil Das Thapa Taparikhata, Alipurduar 

20 Shan Oraon Sanjit Oraon Kumarpara, Alipurduar 

21 Rimil Tudu Chetan Tudu  Kumarpara, Alipurduar 

22 Gulam Ali Sayyid Ali Taparikhata, Alipurduar 

23 Shefali 

Barman 

Amar Barman Taparikhata, Alipurduar 

24 Kumar 

Barman 

Dhiraj Barman Taparikhata, Alipurduar 

25 Rahul 

Chettri 

Dhiraj Chettri Taparikhata, Alipurduar 

 

 



 

Situation of Internally Displaced Women and Children in North Bengal Region 

564 

 

The above Table 7.2 to 7.15 gives us the basic information of the internally 

displaced women and children. The North Bengal Region shows us that the Region is 

resided with different type of community. It is fair enough to get a good remark from 

them on regarding to the questionnaire that will be asked. Annexure Part B is 

designed with different questionnaire that are being asked to women and children 

regarding the displacement.  

 

D. Sample Design 

 

As mentioned above, the universe has been divided into two categories. We 

shall in the following lines take each of the categories separately and assess the 

conditions in all seven districts. A Data including Chart Analysis (Figure 3.1 to 3.20) 

had made by the researcher for the internally displaced Women and children in seven 

districts of North Bengal Region. In two Parts the chart was separated one for the 

women with seven districts and the other part for children with seven districts.  

 

a) Internally Displaced Women 

 

The first question that was put to the respondents was “Do you know what 

internal displacement is?” The positive answer received in each districts is as 

follows: Malda—48%; Uttar Dinajpur---60%; Dakhin Dinajpur---60%; Darjeeling---

68%; Jalpaiguri---68%; Coochbehar---44%; Alipurduar---32%;. The negative answer 

received in each districts is as follows: Malda—52%; Uttar Dinajpur---40%; Dakhin 

Dinajpur---40%; Darjeeling---32%; Jalpaiguri---32%; Coochbehar---56%; 

Alipurduar---68%. Therefore the first question gives us an impression that overall in 

every district of population are aware of what internal displacement is. 
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Fig: 5.1 (First Question) 

 

The second question that was put to the respondents was “Have you ever been 

subjected to internal displacement?” The positive answer received in each districts is 

as follows: Malda—68%; Uttar Dinajpur---32%; Dakhin Dinajpur---24%; 

Darjeeling---68%; Jalpaiguri---64%; Coochbehar---48%; Alipurduar---28%;. The 

negative answer received in each districts is as follows: Malda—32%; Uttar 

Dinajpur---68%; Dakhin Dinajpur---76%; Darjeeling---40%; Jalpaiguri---36%; 

Coochbehar---52%; Alipurduar---72%.  If we analyse this question taking the Malda 

we find that majority of the targeted population have been subjected to Internal 

Displacement. On the other hand if we analyse the other part of the South Dinajpur 

had suffered a less amount of displacement. 
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Fig: 5.2 (Second Question) 

 
The third question that was put to the respondents was, “Do you have any 

knowledge of any law/laws which protect IDPs?” The positive answer received in 

each districts is as follows: Malda—20%; Uttar Dinajpur---20%; Dakhin Dinajpur---

16%; Darjeeling---20%; Jalpaiguri---20%; Coochbehar---12%; Alipurduar---12%;. 

The negative answer received in each districts is as follows: Malda—80%; Uttar 

Dinajpur---80%; Dakhin Dinajpur---84%; Darjeeling---80%; Jalpaiguri---80%; 

Coochbehar---88%; Alipurduar---88%.  What the opinion reveals is that though the 

respondents have a bit of knowledge about internal displacement, they do not know 

the existence of any law which protects the right of internally displaced women and 

children. This shows that some IEC activity needs to be done on this subject. 
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Fig: 5.3 (Third Question) 

 

 

The fourth question that was put to the respondent was, “Did you take any 

legal assistance against the displacement?” The positive answer received in each 

districts is as follows: Malda—16%; Uttar Dinajpur---24%; Dakhin Dinajpur---24%; 

Darjeeling---28%; Jalpaiguri---20%. None gave a positive answer to this question in 

Coochbehar and Alipurduar. The negative answer received in each districts is as 

follows: Malda—84%; Uttar Dinajpur---76%; Dakhin Dinajpur---76%; Darjeeling---

72%; Jalpaiguri---80%; Coochbehar---100%; Alipurduar---100%.  If we analyse the 

question, we had found that, only of 28% of the targeted population in the Darjeeling 

had encouraged/ approached them to go and take the legal assistance from the 

Government. While on the other side if we go to the negative response we will had 

found that, only of 96% of respondent from the District of Coochbehar and 

Alipurduar approached themselves to take the legal assistant from the local 

Government. This may be figure out that, people are very rarely aware about the laws 

which are there in the hand of the Government. 
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Fig: 5.4 (Fourth Question) 

 

 

The fifth question that was put to the respondent was, “Do you agree with the 

view that rapid growth of development projects in each district has helped people 

lead a better life that what was before?” The positive answer received in each 

districts is as follows: Malda—28%; Uttar Dinajpur---44%; Dakhin Dinajpur---52%; 

Darjeeling---68%; Jalpaiguri---64%; Coochbehar---36%; Alipurduar---28%. The 

negative answer received in each districts is as follows: Malda—72%; Uttar 

Dinajpur---56%; Dakhin Dinajpur---48%; Darjeeling---32%; Jalpaiguri---36%; 

Coochbehar---64%; Alipurduar---72%.  If we analyse the response to this question, 

we find that the people in North Bengal Region are not happy with the development 

projects that have been undertaken. Only about of 72% of the respondents in Malda 

and Alipurduar districts do not agree with the rapid growth of development projects 

has helped people lead a better life. Similar viewpoints have been reflected in other 

Dakhin Dinajpur. Very small portion of the community feels that the development 

projects in North Bengal Region have helped people lead a better life than what was 

before. 
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Fig: 5.5 (Fifth Question) 
 

The sixth question that was put to the women and children was “Do 

government provided any Rehabilitation against the displacement? If yes, are you 

satisfied?” The positive answer received in each districts is as follows:  Malda—0%; 

Uttar Dinajpur---16%; Dakhin Dinajpur---16%; Darjeeling---76%; Jalpaiguri---44%; 

Coochbehar---0%; Alipurduar---0%. The negative answer received in each districts is 

as follows: Malda—100%; Uttar Dinajpur---84%; Dakhin Dinajpur---84%; 

Darjeeling---24%; Jalpaiguri---56%; Coochbehar---100%; Alipurduar---100%. 

Therefore it is very fortunate to say that the internally displaced do not get any kind 

of government rehabilitation which will keep them in a good satisfactory condition.  
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Fig: 5.6 (Sixth Question) 
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The seventh question that was put to the respondent was, “Children must be 

protected from any kinds of means do the government gives all kind of support to 

them from abuse?” The positive answer received in each districts is as follows:  

Malda—0%; Uttar Dinajpur---28%; Dakhin Dinajpur---36%; Darjeeling---76%; 

Jalpaiguri---36%; Coochbehar---0%; Alipurduar---0%. The negative answer received 

in each districts is as follows: Malda—100%; Uttar Dinajpur---72%; Dakhin 

Dinajpur---64%; Darjeeling---24%; Jalpaiguri---64%; Coochbehar---100%; 

Alipurduar---100%. It is found very less amount of rehabilitation programme was 

done by the government and the respondent had also received very less amount of 

support from the government directly. In the district of Malda, Coochbehar and 

Alipurduar there is no single response received from the respondent regarding the 

protection of rehabilitation from the Government.  
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Fig: 5.7 (Seventh Question) 

 

The eight questions that were put to the respondent was “Is Government is 

responsible for giving employment to the displaced persons?” The positive answer 

received in each districts is 100%.  All the respondents had compelled to the 

government to give them employment during and after the displacement. It is evident 

to say that, as government had taken the risk to develop big projects therefore, duty 

falls upon them to give any kind of rehabilitation that makes their life smooth. While 

surveying the researcher did not found any negative answer from the respondents.  
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Fig: 5.8 (Eight Question) 

 

The ninth question that was put to the respondent was, “The ancestral land 

which the displaced women and children part with, cannot be adequately 

compensated in terms of money? Do you agree?” The positive answer received in 

each districts is as follows:  Malda—100%; Uttar Dinajpur---100%; Dakhin 

Dinajpur---100%; Darjeeling---60%; Jalpaiguri---44%; Coochbehar---100%. In 

Alipurduar district none of the respondents gave any positive answer to the question. 

The negative answer received in each districts is as follows: Malda—0%; Uttar 

Dinajpur---0%; Dakhin Dinajpur---0%; Darjeeling---40%; Jalpaiguri---56%; 

Coochbehar---0%. No negative answer was received from Alipurduar district. The 

targeted respondents who opine that, the ancestral land which the displaced women 

and children part with cannot be adequately compensated in term of money. 

According to these respondents land is an asset with which they can invest/ harvest 

the land. Hence, this question generally reflects the fact that the respondents are not 

happy to part with their ancestral land. The pattern of response further feels the ever 

burning resentment and dissatisfaction with the age old and outdated method of land 

acquisition under the shield of land Acquisition Act. 
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Fig: 5.9 (Ninth Question) 

 

The tenth question that was put to the respondent was “Do you think the State 

Government is successful in protecting the rights of Internally Displaced Women and 

Children?” The positive answer received in each districts is as follows:  Malda—0%; 

Uttar Dinajpur---0%; Dakhin Dinajpur---0%; Darjeeling---44%; Jalpaiguri---32%; 

Coochbehar---0%.  In Alipurduar district none of the respondents gave any positive 

answer to the question. The negative answer received in each districts is as follows: 

Malda—100%; Uttar Dinajpur---100%; Dakhin Dinajpur---100%; Darjeeling---56%; 

Jalpaiguri---68%; Coochbehar---100%. No negative answer was also received from 

Alipurduar district. The overall situation that can be viewed from the response to this 

question is that the government is not successful in protecting the rights of the 

internally displaced women and children. This poses some serious questions in the 

efforts and strategies adopted by the government in securing the rights of the 

displacement victims. 
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Fig: 5.10 (Tenth Question) 

 

 

b) Internally Displaced Children 

 

The first question that was put to the respondents was “Do you know what 

internal displacement is?” The positive answer received in each districts is as 

follows: Malda—28%; Uttar Dinajpur---20%; Dakhin Dinajpur---20%; Darjeeling---

60%; Jalpaiguri---48%; Coochbehar---16%; Alipurduar---12%;. The negative answer 

received in each districts is as follows: Malda—72%; Uttar Dinajpur---80%; Dakhin 

Dinajpur---80%; Darjeeling---40%; Jalpaiguri---52%; Coochbehar---84%; 

Alipurduar---88%. Therefore the first question gives us an impression that overall in 

every district even the children are aware of what internal displacement is. 
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Fig: 5.11 (First Question) 

 

The second question that was put to the respondents was “Have you ever been 

subjected to internal displacement?” The positive answer received in each districts is 

as follows: Malda—72%; Uttar Dinajpur---44%; Dakhin Dinajpur---40%; 

Darjeeling---52%; Jalpaiguri---52%; Coochbehar---28%; Alipurduar---20%;. The 

negative answer received in each districts is as follows: Malda—28%; Uttar 

Dinajpur---56%; Dakhin Dinajpur---60%; Darjeeling---48%; Jalpaiguri---48%; 

Coochbehar---72%; Alipurduar---80%.  If we analyse this question taking the Malda 

we find that majority of the targeted population have been subjected to Internal 

Displacement. On the other hand if we analyse the answer of the children we find that 

Alipurduar had suffered a less amount of displacement. 



 

Situation of Internally Displaced Women and Children in North Bengal Region 

575 

 

0

10

20

30

40

50
60

70

80

M
ald

a

U
tta

r D
in

aj
pur

D
ak

hin D
in

ajp
ur

D
arje

elin
g

Ja
lp

aiguri

Cooch
behar

Alip
urd

ua
r

YES

NO

 
Fig: 5.12 (Second Question) 

 

The third question that was put to the respondents was, “Do you have any 

knowledge of any law/laws which protect IDPs?” The positive answer received in 

each districts is as follows: Malda—8%; Uttar Dinajpur---12%; Dakhin Dinajpur---

12%; Darjeeling---36%; Jalpaiguri---32%. None gave a positive answer to this 

question in Coochbehar and Alipurduar. The negative answer received in each 

districts is as follows: Malda—92%; Uttar Dinajpur---88%; Dakhin Dinajpur---88%; 

Darjeeling---64%; Jalpaiguri---68%. None gave a positive answer to this question in 

Coochbehar and Alipurduar.  What the opinion reveals is that though the respondents 

have a bit of knowledge about internal displacement, they do not know the existence 

of any law which protects the right of internally displaced children.  
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Fig: 5.13 (Third Question) 

 

The fourth question that was put to the respondent was, “Did you take any 

legal assistance against the displacement?” The positive answer received in each 

districts is as follows: Darjeeling---28%; Jalpaiguri---28%. None gave a positive 

answer to this question in Malda, North Dinajpur, Dakhin Dinajpur, Coochbehar and 

Alipurduar. The negative answer received in each districts is as follows: Malda—

100%; Uttar Dinajpur---100%; Dakhin Dinajpur---100%; Darjeeling---72%; 

Jalpaiguri---72%; Coochbehar---100%; Alipurduar---100%.  If we analyse the 

question, we had found that, only of 28% of the targeted population in the Darjeeling 

and Jalpaiguri had encouraged/ approached them to go and take the legal assistance 

from the Government. This may be figure out that, people are very rarely aware about 

the laws which are there in the hand of the Government. 
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Fig: 5.14 (Fourth Question) 

 

The fifth question that was put to the respondent was, “Do you agree with the 

view that rapid growth of development projects in each district has helped people 

lead a better life that what was before?” The positive answer received in each 

districts is as follows: Malda—32%; Uttar Dinajpur---32%; Dakhin Dinajpur---36%; 

Darjeeling---68%; Jalpaiguri---48%; Coochbehar---24%. None gave a positive 

answer to this question in Alipurduar. The negative answer received in each districts 

is as follows: Malda—68%; Uttar Dinajpur---68%; Dakhin Dinajpur---64%; 

Darjeeling---32%; Jalpaiguri---64%; Coochbehar---76%. Alipurduar---100%.  If we 

analyse the response to this question, we find that the children in North Bengal 

Region are not happy with the development projects that have been undertaken. It 

was found that 100% of the respondents in Alipurduar district did not agree on 

development, neither also they have a good kind of knowledge regarding the growth 

of development plans which had been carried out by the Government. Very small 

portion of the community feels that the development projects in North Bengal Region 

have helped children to lead a better life than what was before. 
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Fig: 5.15 (Fifth Question) 

 

The sixth question that was put to the women and children was “Do 

government provided any Rehabilitation against the displacement? If yes, are you 

satisfied? The positive answer received in each districts is as follows:  Malda—0%; 

Uttar Dinajpur---12%; Dakhin Dinajpur---12%; Darjeeling---60%; Jalpaiguri---44%; 

Coochbehar---0%; Alipurduar---0%. The negative answer received in each districts is 

as follows: Malda—100%; Uttar Dinajpur---88%; Dakhin Dinajpur---88%; 

Darjeeling---40%; Jalpaiguri---56%; Coochbehar---100%; Alipurduar---100%. 

Therefore it is very fortunate to say that the internally displaced children do not get 

any kind of government rehabilitation which will keep them in a good satisfactory 

condition during and after displacement.  
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Fig: 5.16 (Sixth Question) 

 

 

The seventh question that was put to the respondent was “If the children are 

not going to school what kind of work do they do? 

a) Agriculture  

b) Household work in family and outside family  

c) Sexual slavery or trafficking (means the recruitment, transportation, 

transfer, harbouring or receipt of a child for the purpose of 

exploitation).” 

 

The response received is as follows: 

a) Agriculture: Malda---80%; Uttar Dinajpur---52%; Dakhin Dinajpur---

64%; Darjeeling---20%; Jalpaiguri---64%; Coochbehar---84%; 

Alipurduar---80%. The figure clearly indicates that children who do not 

go to school are specially engage with agriculture and support their 

family. 

b) Household work in family and outside family: Malda---20%; Uttar 

Dinajpur---32%; Dakhin Dinajpur---36%; Darjeeling---52%; Jalpaiguri---

36%; Coochbehar---16%; Alipurduar---20%. The survey report says that 

children work in house and get income from there to support their family.  
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c) Sexual slavery or trafficking (means the recruitment, transportation, 

transfer, harbouring or receipt of a child for the purpose of exploitation):  

Malda---0%; Uttar Dinajpur---16%; Dakhin Dinajpur---0%; Darjeeling---

28%; Jalpaiguri---0%; Coochbehar---0%; Alipurduar---0%. The figure 

indicates that most of the children are engaged in previous two options 

rather they get involve directly in this kind of jobs where the access of 

money is very easy. It can be reviewed that children in North Dinajpur 

and Darjeeling are engaged with this type of jobs, because this districts is 

open flow of business where borders of Bhutan, Bangladesh, Nepal and 

also Assam is surrounded. Therefore money marketing is very rich. 
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  Fig: 5.17 (Seventh Question) 

 

The eight question that was put to the respondent was, “Children must be 

protected from any kinds of means do the government gives all kind of support to 

them from abuse?  

a) Rehabilitation to school 

b) Proper food  

c) Employment  

d) Monetary compensation that help to sustain life smooth?” 

 

The response received is as follows: 



 

Situation of Internally Displaced Women and Children in North Bengal Region 

581 

 

a) Rehabilitation to School: Malda---60%; Uttar Dinajpur---48%; Dakhin 

Dinajpur---60%; Darjeeling---60%; Jalpaiguri---52%; Coochbehar---68%; 

Alipurduar---48%. The survey reports that, Government had given 

primary schools for the children and these averages of children adopts that 

and go to school. 

 

b) Proper Food: Malda---28%; Uttar Dinajpur---32%; Dakhin Dinajpur---

36%; Darjeeling---60%; Jalpaiguri---48%; Coochbehar---32%; 

Alipurduar---48%. The report to this option reveals that children those 

who go to school get food from their school which we say Mid- Day Meal 

for the primary school children. But for the secondary school children 

they have to depend on their family or to search for job to sustain their 

life. 

 

c) Employment: Malda---12%; Uttar Dinajpur---20%; Dakhin Dinajpur---

4%; Darjeeling---20%; Jalpaiguri---0%; Coochbehar---0%; Alipurduar---

4%. The report reveals that hardly government had arranged any 

employment for the children. The few children who gave positive 

response say that the job which they do is against their health. They feel 

that the existing laws determining the rehabilitation are undemocratic and 

not people-friendly.  

 

d) Monetary Compensation: related to this question no response was 

revealed from the respondents. They did not yet had received any money 

as compensation from the government that will help to sustain their life in 

smooth and satisfying condition. 
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Fig: 5.18 (Eight Question) 

 

The ninth question that was put to the respondent was “Do you think the State 

Government is successful in protecting the rights of Internally Displaced Children?”. 

The positive answer received in each districts is as follows:  Malda—0%; Uttar 

Dinajpur---8%; Dakhin Dinajpur---8%; Darjeeling---28%; Jalpaiguri---28%. None 

gave a positive answer to this question in Coochbehar and Alipurduar. The negative 

answer received in each districts is as follows: Malda—100%; Uttar Dinajpur---92%; 

Dakhin Dinajpur---92%; Darjeeling---72%; Jalpaiguri---72%; Coochbehar---100%; 

Alipurduar---100%. The overall situation that can be viewed from the response to this 

question is that the government is not successful in protecting the rights of the 

internally displaced women and children. 
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Fig: 5.19 (Ninth Question) 
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The tenth question that was put to the respondent was “The lives that you are 

dealing after the displacement are you satisfied with your living condition?”. The 

positive answer received in each districts is as follows:  Malda—25%; Uttar 

Dinajpur---28%; Dakhin Dinajpur---12%; Darjeeling---60%; Jalpaiguri---52%; 

Coochbehar---12%. None gave positive answer to this question in Alipurduar. The 

negative answer received in each districts is as follows: Malda—75%; Uttar 

Dinajpur---72%; Dakhin Dinajpur---88%; Darjeeling---40%; Jalpaiguri---48%; 

Coochbehar---88%; Alipurduar---100%. If we analyse the response to this question, 

we find that people in some district of North Bengal Region are not happy with the 

development projects that have been undertaken. 
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Fig: 5.20 (Tenth Question) 
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PART B 

 

Table – 7.16: Opinion Survey among the Internally Displaced Women in 

Malda District. 
 

Question 

Number  

Questions put to the women  Response in %  

Yes                     No 

1. Do you know what internal displacement is? 48 52 

2 Have you ever been subjected to internal 

displacement? 

68 32 

3 Do you have any knowledge of any law/laws 

which protect IDPs? 

20 80 

4 Did you take any legal assistance against the 

displacement? 

16 84 

5 Do you agree with the view that rapid 

growth of development projects in each 

district has helped people lead a better life 

that what was before? 

28 72 

6 Do government provided any Rehabilitation 

against the displacement? If yes, are you 

satisfied? 

0 100 

7 Children must be protected from any kinds of 

means do the government gives all kind of 

support to them from abuse?  

0 100 

8 Is Government is responsible for giving 

employment to the displaced persons? 

100 0 

9 The ancestral land which the displaced 

women and children part with, cannot be 

adequately compensated in terms of money? 

Do you agree? 

100 0 

10 Do you think the State Government is 

successful in protecting the rights of 

Internally Displaced Women and Children? 

0 100 

 



 

Situation of Internally Displaced Women and Children in North Bengal Region 

585 

 

Table – 7.17: Opinion Survey among the Internally Displaced Women in 

Uttar Dinajpur District. 
 

Question 

Number  

Questions put to the women  Response in %  

Yes                     No 

1. Do you know what internal displacement is? 60 40 

2 Have you ever been subjected to internal 

displacement? 

32 68 

3 Do you have any knowledge of any law/laws 

which protect IDPs? 

20 80 

4 Did you take any legal assistance against the 

displacement? 

24 76 

5 Do you agree with the view that rapid 

growth of development projects in each 

district has helped people lead a better life 

that what was before? 

44 56 

6 Do government provided any Rehabilitation 

against the displacement? If yes, are you 

satisfied? 

16 84 

7 Children must be protected from any kinds of 

means do the government gives all kind of 

support to them from abuse?  

28 72 

8 Is Government is responsible for giving 

employment to the displaced persons? 

100 0 

9 The ancestral land which the displaced 

women and children part with, cannot be 

adequately compensated in terms of money? 

Do you agree? 

100 0 

10 Do you think the State Government is 

successful in protecting the rights of 

Internally Displaced Women and Children? 

0 100 

 

 

Table – 7.18: Opinion Survey among the Internally Displaced Women in 

Dakhin Dinajpur District. 
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Question 

Number  

Questions put to the women  Response in %  

Yes                     No 

1. Do you know what internal displacement is? 60 40 

2 Have you ever been subjected to internal 

displacement? 

24 76 

3 Do you have any knowledge of any law/laws 

which protect IDPs? 

16 84 

4 Did you take any legal assistance against the 

displacement? 

24 76 

5 Do you agree with the view that rapid 

growth of development projects in each 

district has helped people lead a better life 

that what was before? 

52 48 

6 Do government provided any Rehabilitation 

against the displacement? If yes, are you 

satisfied? 

16 84 

7 Children must be protected from any kinds of 

means do the government gives all kind of 

support to them from abuse?  

36 64 

8 Is Government is responsible for giving 

employment to the displaced persons? 

100 0 

9 The ancestral land which the displaced 

women and children part with, cannot be 

adequately compensated in terms of money? 

Do you agree? 

100 0 

10 Do you think the State Government is 

successful in protecting the rights of 

Internally Displaced Women and Children? 

0 100 

 

 

Table –7.19: Opinion Survey among the Internally Displaced Women in 

Darjeeling District. 
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Question 

Number  

Questions put to the women  Response in %  

Yes                     No 

1. Do you know what internal displacement 

is? 

68 32 

2 Have you ever been subjected to internal 

displacement? 

68 32 

3 Do you have any knowledge of any 

law/laws which protect IDPs? 

20 80 

4 Did you take any legal assistance against 

the displacement? 

28 72 

5 Do you agree with the view that rapid 

growth of development projects in each 

district has helped people lead a better life 

that what was before? 

68 32 

6 Do government provided any Rehabilitation 

against the displacement? If yes, are you 

satisfied? 

76 24 

7 Children must be protected from any kinds 

of means do the government gives all kind 

of support to them from abuse?  

76 24 

8 Is Government is responsible for giving 

employment to the displaced persons? 

100 0 

9 The ancestral land which the displaced 

women and children part with, cannot be 

adequately compensated in terms of 

money? Do you agree? 

60 40 

10 Do you think the State Government is 

successful in protecting the rights of 

Internally Displaced Women and Children? 

44 56 

 

 

Table –7.20: Opinion Survey among the Internally Displaced Women in 

Jalpaiguri District. 
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Question 

Number  

Questions put to the women  Response in %  

Yes                     No 

1. Do you know what internal displacement 

is? 

68 32 

2 Have you ever been subjected to internal 

displacement? 

64 36 

3 Do you have any knowledge of any 

law/laws which protect IDPs? 

20 80 

4 Did you take any legal assistance against 

the displacement? 

20 80 

5 Do you agree with the view that rapid 

growth of development projects in each 

district has helped people lead a better life 

that what was before? 

64 36 

6 Do government provided any Rehabilitation 

against the displacement? If yes, are you 

satisfied? 

44 56 

7 Children must be protected from any kinds 

of means do the government gives all kind 

of support to them from abuse?  

36 64 

8 Is Government is responsible for giving 

employment to the displaced persons? 

100 0 

9 The ancestral land which the displaced 

women and children part with, cannot be 

adequately compensated in terms of 

money? Do you agree? 

44 

 

56 

10 Do you think the State Government is 

successful in protecting the rights of 

Internally Displaced Women and Children? 

32 68 

 

 

Table –7.21: Opinion Survey among the Internally Displaced Women in 

Coochbehar District. 
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Question 

Number  

Questions put to the women  Response in %  

Yes                     No 

1. Do you know what internal displacement 

is? 

44 56 

2 Have you ever been subjected to internal 

displacement? 

48 52 

3 Do you have any knowledge of any 

law/laws which protect IDPs? 

12 88 

4 Did you take any legal assistance against 

the displacement? 

0 100 

5 Do you agree with the view that rapid 

growth of development projects in each 

district has helped people lead a better life 

that what was before? 

36 64 

6 Do government provided any Rehabilitation 

against the displacement? If yes, are you 

satisfied? 

0 100 

7 Children must be protected from any kinds 

of means do the government gives all kind 

of support to them from abuse?  

0 100 

8 Is Government is responsible for giving 

employment to the displaced persons? 

100 0 

9 The ancestral land which the displaced 

women and children part with, cannot be 

adequately compensated in terms of 

money? Do you agree? 

100 0 

10 Do you think the State Government is 

successful in protecting the rights of 

Internally Displaced Women and Children? 

0 

 

100 

 

 

Table –7.22: Opinion Survey among the Internally Displaced Women in 

Alipurduar District. 
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Question 

Number  

Questions put to the women  Response in %  

Yes                     No 

1. Do you know what internal displacement 

is? 

32 68 

2 Have you ever been subjected to internal 

displacement? 

28 72 

3 Do you have any knowledge of any 

law/laws which protect IDPs? 

12 88 

4 Did you take any legal assistance against 

the displacement? 

0 100 

5 Do you agree with the view that rapid 

growth of development projects in each 

district has helped people lead a better life 

that what was before? 

28 72 

6 Do government provided any Rehabilitation 

against the displacement? If yes, are you 

satisfied? 

0 100 

7 Children must be protected from any kinds 

of means do the government gives all kind 

of support to them from abuse?  

0 100 

8 Is Government is responsible for giving 

employment to the displaced persons? 

100 0 

9 The ancestral land which the displaced 

women and children part with, cannot be 

adequately compensated in terms of 

money? Do you agree? 

0 100 

10 Do you think the State Government is 

successful in protecting the rights of 

Internally Displaced Women and Children? 

0 100 

 

Table –7.23: Opinion Survey among the Internally Displaced Children in 

Malda District. 
 

Question Questions put to the women  Response in %  
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Number  Yes                     No 

1. Do you know what internal displacement 

is? 

28 72 

2 Have you ever been subjected to internal 

displacement? 

72 28 

3 Do you have any knowledge of any 

law/laws which protect IDPs? 

8 92 

4 Did you take any legal assistance against 

the displacement? 

0 100 

5 Do you agree with the view that rapid 

growth of development projects in each 

district has helped people lead a better life 

that what was before? 

32 68 

6 Do government provided any 

Rehabilitation against the displacement? If 

yes, are you satisfied? 

0 100 

7 If the children are not going to school what 

kind of work do they do? 

a) Agriculture  

b) Household work in family and outside 

family  

c) Sexual slavery or trafficking (means the 

recruitment, transportation, transfer, 

harbouring or receipt of a child for the 

purpose of exploitation). 

 

 

a) 80 

b) 20 

c) 0 

8 Children must be protected from any kinds 

of means do the government gives all kind 

of support to them from abuse?  

a) Rehabilitation to school 

b) Proper food  

c) Employment  

d) Monetary compensation that help to 

sustain life smooth? 

 

 

 

a) 60 

b) 28 

c) 12 

d) 0 

9 Do you think the State Government is 

successful in protecting the rights of 

Internally Displaced Children? 

0 100 

10 The lives that you are dealing after the 

displacement are you satisfied with your 

living condition? 

25 75 

Table–7.24: Opinion Survey among the Internally Displaced Children in 

Uttar Dinajpur District. 
 

Question Questions put to the women  Response in %  



 

Situation of Internally Displaced Women and Children in North Bengal Region 

592 

 

Number  Yes                     No 

1. Do you know what internal displacement 

is? 

20 80 

2 Have you ever been subjected to internal 

displacement? 

44 56 

3 Do you have any knowledge of any 

law/laws which protect IDPs? 

12 88 

4 Did you take any legal assistance against 

the displacement? 

0 100 

5 Do you agree with the view that rapid 

growth of development projects in each 

district has helped people lead a better life 

that what was before? 

32 68 

6 Do government provided any 

Rehabilitation against the displacement? If 

yes, are you satisfied? 

12 88 

7 If the children are not going to school what 

kind of work do they do? 

a) Agriculture  

b) Household work in family and outside 

family  

c) Sexual slavery or trafficking (means the 

recruitment, transportation, transfer, 

harbouring or receipt of a child for the 

purpose of exploitation). 

 

 

a) 52 

b) 32 

c) 16 

8 Children must be protected from any kinds 

of means do the government gives all kind 

of support to them from abuse?  

a) Rehabilitation to school 

b) Proper food  

c) Employment  

d) Monetary compensation that help to 

sustain life smooth? 

 

 

 

 

a) 48 

b) 32 

c) 20 

d) 0 

9 Do you think the State Government is 

successful in protecting the rights of 

Internally Displaced Children? 

8 92 

10 The lives that you are dealing after the 

displacement are you satisfied with your 

living condition? 

28 72 

Table –7.25: Opinion Survey among the Internally Displaced Children in 

Dakhin Dinajpur District. 
 

Question Questions put to the women  Response in %  
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Number  Yes                     No 

1. Do you know what internal displacement 

is? 

20 80 

2 Have you ever been subjected to internal 

displacement? 

40 60 

3 Do you have any knowledge of any 

law/laws which protect IDPs? 

12 88 

4 Did you take any legal assistance against 

the displacement? 

0 100 

5 Do you agree with the view that rapid 

growth of development projects in each 

district has helped people lead a better life 

that what was before? 

36 64 

6 Do government provided any 

Rehabilitation against the displacement? If 

yes, are you satisfied? 

12 88 

7 If the children are not going to school what 

kind of work do they do? 

a) Agriculture  

b) Household work in family and outside 

family  

c) Sexual slavery or trafficking (means the 

recruitment, transportation, transfer, 

harbouring or receipt of a child for the 

purpose of exploitation). 

 

 

a) 64 

b) 36 

c) 0 

8 Children must be protected from any kinds 

of means do the government gives all kind 

of support to them from abuse?  

a) Rehabilitation to school 

b) Proper food  

c) Employment  

d) Monetary compensation that help to 

sustain life smooth? 

 

 

 

a) 60 

b) 36 

c) 4 

d) 0 

9 Do you think the State Government is 

successful in protecting the rights of 

Internally Displaced Children? 

8 92 

10 The lives that you are dealing after the 

displacement are you satisfied with your 

living condition? 

12 88 

Table –7.26: Opinion Survey among the Internally Displaced Children in 

Darjeeling District. 
 

Question Questions put to the women  Response in %  
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Number  Yes                     No 

1. Do you know what internal displacement 

is? 

60 40 

2 Have you ever been subjected to internal 

displacement? 

52 48 

3 Do you have any knowledge of any 

law/laws which protect IDPs? 

36 64 

4 Did you take any legal assistance against 

the displacement? 

28 72 

5 Do you agree with the view that rapid 

growth of development projects in each 

district has helped people lead a better life 

that what was before? 

68 32 

6 Do government provided any 

Rehabilitation against the displacement? If 

yes, are you satisfied? 

60 40 

7 If the children are not going to school what 

kind of work do they do? 

a) Agriculture  

b) Household work in family and outside 

family  

c) Sexual slavery or trafficking (means the 

recruitment, transportation, transfer, 

harbouring or receipt of a child for the 

purpose of exploitation). 

 

 

a) 20 

b) 52 

c) 28 

8 Children must be protected from any kinds 

of means do the government gives all kind 

of support to them from abuse?  

a) Rehabilitation to school 

b) Proper food  

c) Employment  

d) Monetary compensation that help to 

sustain life smooth? 

 

 

 

a) 60 

b) 60 

c) 20 

d) 0 

 

9 Do you think the State Government is 

successful in protecting the rights of 

Internally Displaced Children? 

28 72 

10 The lives that you are dealing after the 

displacement are you satisfied with your 

living condition? 

60 40 

Table –7.27: Opinion Survey among the Internally Displaced Children in 

Jalpaiguri District. 
 

Question Questions put to the women  Response in %  
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Number  Yes                     No 

1. Do you know what internal displacement 

is? 

48 52 

2 Have you ever been subjected to internal 

displacement? 

52 48 

3 Do you have any knowledge of any 

law/laws which protect IDPs? 

32 68 

4 Did you take any legal assistance against 

the displacement? 

28 72 

5 Do you agree with the view that rapid 

growth of development projects in each 

district has helped people lead a better life 

that what was before? 

48 64 

6 Do government provided any 

Rehabilitation against the displacement? If 

yes, are you satisfied? 

44 56 

7 If the children are not going to school what 

kind of work do they do? 

a) Agriculture  

b) Household work in family and outside 

family  

c) Sexual slavery or trafficking (means the 

recruitment, transportation, transfer, 

harbouring or receipt of a child for the 

purpose of exploitation). 

 

 

a) 64 

b) 36 

c) 0 

8 Children must be protected from any kinds 

of means do the government gives all kind 

of support to them from abuse?  

a) Rehabilitation to school 

b) Proper food  

c) Employment  

d) Monetary compensation that help to 

sustain life smooth? 

 

 

 

a) 52 

b) 48 

c) 0 

d) 0 

9 Do you think the State Government is 

successful in protecting the rights of 

Internally Displaced Children? 

28 72 

10 The lives that you are dealing after the 

displacement are you satisfied with your 

living condition? 

52 48 

Table –7.28: Opinion Survey among the Internally Displaced Children in 

Coochbehar District. 
 

Question Questions put to the women  Response in %  



 

Situation of Internally Displaced Women and Children in North Bengal Region 

596 

 

Number  Yes                     No 

1. Do you know what internal displacement 

is? 

16 84 

2 Have you ever been subjected to internal 

displacement? 

28 72 

3 Do you have any knowledge of any 

law/laws which protect IDPs? 

0 100 

4 Did you take any legal assistance against 

the displacement? 

0 100 

5 Do you agree with the view that rapid 

growth of development projects in each 

district has helped people lead a better life 

that what was before? 

24 76 

6 Do government provided any 

Rehabilitation against the displacement? If 

yes, are you satisfied? 

0 100 

7 If the children are not going to school what 

kind of work do they do? 

a) Agriculture  

b) Household work in family and outside 

family  

c) Sexual slavery or trafficking (means the 

recruitment, transportation, transfer, 

harbouring or receipt of a child for the 

purpose of exploitation). 

 

 

a) 84 

b) 16 

c) 0 

8 Children must be protected from any kinds 

of means do the government gives all kind 

of support to them from abuse?  

a) Rehabilitation to school 

b) Proper food  

c) Employment  

d) Monetary compensation that help to 

sustain life smooth? 

 

 

 

a) 68 

b) 32 

c) 0 

d) 0 

9 Do you think the State Government is 

successful in protecting the rights of 

Internally Displaced Children? 

0 100 

10 The lives that you are dealing after the 

displacement are you satisfied with your 

living condition? 

12 88 

Table –7.29: Opinion Survey among the Internally Displaced Children in 

Alipurduar District. 
 

Question Questions put to the women  Response in %  
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Number  Yes                     No 

1. Do you know what internal displacement 

is? 

12 88 

2 Have you ever been subjected to internal 

displacement? 

20 80 

3 Do you have any knowledge of any 

law/laws which protect IDPs? 

0 100 

4 Did you take any legal assistance against 

the displacement? 

0 100 

5 Do you agree with the view that rapid 

growth of development projects in each 

district has helped people lead a better life 

that what was before? 

0 100 

6 Do government provided any 

Rehabilitation against the displacement? If 

yes, are you satisfied? 

0 100 

7 If the children are not going to school what 

kind of work do they do? 

a) Agriculture  

b) Household work in family and outside 

family  

c) Sexual slavery or trafficking (means the 

recruitment, transportation, transfer, 

harbouring or receipt of a child for the 

purpose of exploitation). 

 

 

a) 80 

b) 20 

c) 0 

8 Children must be protected from any kinds 

of means do the government gives all kind 

of support to them from abuse?  

a) Rehabilitation to school 

b) Proper food  

c) Employment  

d) Monetary compensation that help to 

sustain life smooth? 

 

 

 

a) 48 

b) 48 

c) 4 

d) 0 

9 Do you think the State Government is 

successful in protecting the rights of 

Internally Displaced Children? 

0 100 

10 The lives that you are dealing after the 

displacement are you satisfied with your 

living condition? 

0 100 

Therefore from the above data it has been analysed by the researcher that, 

there is a lot of loopholes on the part of the government to rehabilitate the displaced 

one. The respondents did not have enough got any kind of help from the part of the 
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government in regard to land compensation, monetary compensation, employment 

etc. The above seven district will be analysed and will be set in a graph below which 

will give us the result of the discussion of the internal displacement of women and 

children.  

 

E. Data Analysis 

 

On perusal of the above questionnaire, the scenario in North Bengal Region can be 

summed up as follows: 

 

1. The term ‘Internal Displacement’ is no more strangers to the people of North 

Bengal Region. In response to the first question, the respondents from the 

seven district of East, North and South have given an overwhelming 

response; forty-six out of fifty respondents in each of these Districts have 

overcome across the term ‘internal displacement’. The response in the South 

Dinajpur is a little shaky; however, on the whole, it is for sure that people are 

aware of what internal displacement is. 

2. The opinion survey reveals that out of 200, around 70 respondents are found 

to have born the burnt of displacement. In response to the second question, it 

was surprising to discover that out of 50, 48 respondents in the Malda 

District answered in the positive. Further, it is to note that most of the 

respondents who answered in the positive stated that they were affected by 

erosion and dams. Actually, those who responded in the positive are not 

‘displaced’ in the real sense of the term; rather they can be categorized as 

‘Project Affected Families’, who have given away a portion of their land. 

The researcher further tried to ascertain the correct position from an official 

who is part of machinery which undertakes and determines the feasibility of 

‘Normally, land owners whose 100% land is taken away for the projects are 

considered as ‘project oustees’ or ‘displaced’, however, in North Bengal 

Region there is hardly any family whose 100% land has been taken away for 

the projects. But for the benefit of the people, project authorities have 
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included those families in the list of ‘project oustees’ whose 70% land has 

been taken away for the project.’ 

3. The response of the people from UtarDinajpur and Darjeeling districts to the 

third question shows that people in northern part followed by Jalpaiguri, 

Coochbehar and Alipurduar are aware of law that protects IDPs. Those who 

have knowledge of law related to internal displacement enumerate that Land 

Acquisition Act as protecting their rights. In view of the researcher, of late, 

in North Bengal Region also, the Government is using the provisions of 

Land Acquisition Act to make the land available for project developers. This 

is the reason why people are acquainted with this legislation. Further, the 

problem of internal displacement is not as serious as it exists in other States. 

Hence, there is every possibility of people being unaware of such laws and 

policies and moreover, there is no such national legislation that exists for 

their protection. 

4. Regarding the causes of displacement in North Bengal Region, it is quite 

clear that there is no displacement at all due to armed conflict. Unlike the 

Border States, there is indeed no problem of armed conflict in North Bengal 

Region. Similarly, it is heartening to note that in spite of its being a state 

inhabitated by people of different communities, communal violence is non-

existent in North Bengal Region. 

When we look into the overall figure, we find that only 20% of the 

respondents have opined that development project is responsible for 

displacement in North Bengal Region. Displacement due to natural calamity 

is 16% overall in North Bengal Region. Displacement due to natural 

calamity is a not very matter of concern, but especially in South Dinajpur 

and Malda during the month of May to August due to heavy rainfall cause 

erosion. However, development induced displacement is, now a days, 

becoming a matter of growing concern, which, over a period of time, may 

become a problem. The personal observation of the researcher is that in 

North Bengal Region development projects have been undertaken but in 

comparison to other States, displacement is negligible, but in due course, this 

situation can change, because North Bengal Region is in a developing 
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process and this momentum of development can no doubt cause 

displacement. 

5. The respondent reflects the fact that development has not caused the people 

to lead a better life. The reasons for this are numerous, which include, people 

are left with less land to continue with cultivation where mass of people are 

dependent on agriculture; the projects do not provide them with employment 

that helps raise their standard of living; these projects are the cause of 

development projects. But in view of the researcher, the most crucial reason 

for this scenario is the fact that people often end up misutilising the money 

they got by way of land compensation. There are number of instances the 

male members of the family take away all the money from the respondent for 

buying second hand vehicle, gambling, drinking and enjoying with the 

compensation money. There are also many other instances like the women 

with their male member buy two/three –wheeler and keeping a salaried 

driver to drive it! The genesis of the problem lies in the fact that the people 

do not know how to utilize the money in order to uplift themselves. 

6. The respondents, who felt that R&R policy adopted by the Government is 

not sufficient, testified that the effected families have finished with 

compensation money because they had not the slightest idea of spending it. 

The fertile lands have been lost and are left with no alternative means of 

livelihood. Indeed, in some instances it was found that those who used to be 

the owner of the land earlier are working for the project developers as a daily 

wage labourer on the same land. 

To ascertain the actual position the researcher approached the office of a 

project developer and was told that most of the projects that have been 

undertaken in North Bengal Region are smaller ones involving lesser 

acquisition. As far as possible, they try to avoid cultivable land and as such, 

there is minimal displacement. In the event of any displacement they go by 

the instructions received from the State Government. 

7. Further, it is to mention here that, the researcher had analysed that hardly 

very few children go to school regularly and hardly can they give their effort 

in their family. As the age group which had been analysed is too small and 
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we also do not expect that they can/will able to support their family at a large 

without the help of their elders. 

8. Regarding to the causes of displacement in North Bengal Region, it is quite 

clear that there cause of displacement had affected the children most. The 

children who do not go to school are engaged with different work. The 

quality of work that they do does not support their health.  

The opinion survey reflects the fact that the Sexual or Trafficking and 

agriculture are the main causes for the children not to go school in North 

Bengal Region. The respondents in Uttar Dinajpur and Darjeeling District 

felt household work and sexual slavery is the main cause whereas the 

respondent in the of Jalpaiguri, Cooch Behar and Alipurduar District fell that 

agriculture is the main cause for not going to school. 

9. When the researcher interacted with the respondents, it was discovered that 

the government who support  to protect the children from abuse  by given 

rehabilitation to school, proper food, employment or any kind of monetary 

compensation that help to sustain life smooth was not satisfying them. Proper 

transparency was not maintained. They feel that the existing laws 

determining the rehabilitation are undemocratic and not people-friendly. 

In this regard, it was observed that government do not take any precautionary 

measures to rehabilitate these people and after displacement a big caous 

came up with no food, employment or even money that can sustain their life 

properly. Government did not take any initiative to encourage these 

displaced women and children with good rehabilitation. 

10. When we look into the average response of women throughout North Bengal 

Region the survey reveals a general opinion that people are not satisfied with 

the nature of employment that is being provided.  

The Government did not take any care of these women who are being 

displaced. In case, women who got employment through Government hardly 

it had helped them a lot. The main fact is that they are giving labour to the 

Government but at the time of money they are not being paid/ handed over 

them. Women could not able to run their family or fulfill the need of the 

whole family. Thus, from the response it can be concluded that the people 
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have a mixed opinion regarding the employment. Those who are holding the 

land of the government are satisfied with the employment that give, but 

those, who are part away with their productive land, are not satisfied. 

11. The respondents felt that the ancestral land cannot be compensated in terms 

of money, opined that land has always been scarce to them. Since agriculture 

has been their main occupation from time immemorial; it has been their 

means of subsistence and hence, it cannot be compensated in terms of 

money. In fact, one of the respondents inquired the researcher, “Can you 

help us to decide the price remaining hungry for life”. 

12. The respondent feels that majority of respondents are not satisfied with the 

approach of the government in protecting the rights of internally displaced 

women and children. Some were of the view that the people so affected 

should be in a better position than where they were earlier, then only it can 

be said that the Government has been successful in protecting their rights. 

Indeed, there are many instances where the condition of people has 

worsened. 

 

F. Sum-Up 

 

 The people in North Bengal Region, though they are aware of the problem of 

displacement, cannot be compared with the displaced population of Madhya 

Pradesh, Gujarat and Kashmir. The displaced populations of North Bengal Region 

are in a much better position than their counterparts. The degree of violations they 

are subjected to is much less then that compared to other State. But in days to come 

the situation will surely change and create problem, not only for the people, but also 

for the Government and project authorities. Things might change and the story may 

go otherwise. 

 

After having perused the entire opinion survey it may be concluded that the 

people are very much aware of the issue of internal displacement and the term 

‘displacement’ is no more stranger for the people but the frequency is less as 

compared to other States in India. This does not mean that we are in a better 

situation then other States. The only thing which can be predicted is the fact that in 
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near future the situation can be worse. As the State witnesses more of such 

developmental projects, the ratio of displacement is bound to rise proportionately. 

Though the authorities claim that there has been minimal displacement in North 

Bengal Region but the situation may not remain same in future. Specially so in view 

of the mushroom growth of developmental projects in the State. 

 

The opinion survey has revealed that development induced displacement has 

a largest share of responsibility in causing internal displacement in the State. This 

share is bound to become even larger as more of such developmental projects come 

up. This situation is going to become a major challenge for the policy makers in a 

very near future. 

 

It is a fact that people in North Bengal Region are very simple and basically 

their main avocation is agriculture. They have not known about power project or for 

that matter, development projects which are very recent origin in State. The 

politicians and project developers have caused the simple people to believe that such 

development projects will uplift their way of living and improve their standard, 

which, on a number of occasions, has not been true. Slowly, the project developers 

are encroaching upon land situated in notified protected areas which basically 

belong to the tribal. Further, there is no fixed or uniform criteria and procedure in 

acquisition of land. Different procedures are adopted for different areas and different 

kind of land which largely depends on the policies of individual project developer. 

The irony is the fact that no private person can directly acquire land from the people 

nor negotiate with him. But ultimately the Department/ agency of the State acquire 

the land and hand over the land to the concerned project developer. In fact, the State 

acts as a middleman and ultimately helps a private person. That is to say, what 

cannot be done directly is being done indirectly. 

 

Further, it is pertinent to note that the people are not happy with the mode 

and quantum of compensation which is provided to them on acquisition of their 

land. They say that they are not provided with real value of the land while on the 

other hand, they are rapidly losing their means of subsistence. 
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The major lacuna is such development induced displacement is that there is 

no Rehabilitation and Resettlement policy though the State tends to assert that it has 

the Central Policy of R&R. the State also does not talk about any situation where 

due to any circumstances the project fails or the project cannot be completed due to 

any reasons. In such situation there should be clear provision to the effect that the 

land so acquired shall, as far as practicable, be returned to its original owners. 

 

Therefore, in the light of the above study, the following points may be 

highlighted for consideration: 

i. The State , if it is fair enough, needs to formulate an R&R plan/ 

policy which must not only be in consonance with the Centre Policy 

but it must keep in mind the peculiar position availing in the State of 

North Bengal Region. The State needs to spell out its policy first and 

then the project developers need to do their task accordingly because 

the State should always be committed towards its people even when 

the project developers are not committed towards their task of R&R. 

ii. The criterion of job/ employment must also be made clear. It should 

also be made clear whether the employment would be till the 

completion of the project or even afterwards. Accordingly, the female 

members should also be given importance in the matter of 

employment. 

iii. The government should direct the project developers to make public 

their yearly progress. The authority should also make it incumbent 

for the project developers to lie down in their memorandum and 

publish in the newspaper their ways and means of developing the 

project and as to how they would develop the particular place and 

area where rehabilitation of the displaced person is taking place. The 

bottom line would be that the entire process has to be made more 

transparent. 

iv. The private developers should also be made accountable to the people 

directly. The government should also make provisions of enquiring 
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into the ultimate utilization of the land because the project developer 

might be having excess land with them which can be returned to the 

original land owners. 

v. The Rehabilitation and Resettlement policies formulated should also 

provide for the indirect impact or the collateral damage that the 

project might be causing in the vicinity. 

vi. The State should also endeavor not to encroach upon tribal areas and 

grab their land, to which they have not only emotional attachment but 

also religious and spiritual attachments.  

 

…………………………..************************……………………… 
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Chapter 8 

 

CONCLUSION AND SUGGESTIONS 
 

In theory, the international community has come down firmly on the side of 

gender equality in laying out guidelines on the protection of refugee women. As 

early as 1991, the UN Economic and Social Council, following the guidance of the 

UNHCR Executive Committee, stressed that all action taken on behalf of refugee 

and displaced women and children must be guided by the relevant international 

instruments relating to the status of refugees, as well as other human rights 

instruments, in particular, the Convention Relating to the Status of Refugees, 

adopted on 28 July 1951, and its 1967 Protocol, the Convention on the Elimination 

of All Forms of Discrimination against Women (CEDAW), and the Convention on 

the Rights of the Child. 

 

In referencing CEDAW, the Executive Committee, composed of 

governments (not all of whom signed CEDAW) recognized that UNHCR would be 

bound by universal human rights principles in its treatment of refugee women, just 

as it is bound to universal principles contained in the now 60 year old Refugee 

Convention. UNHCR’s subsequent Guidelines on the Protection of Refugee Women 

and more recent Handbook for Protection of Women and Girls reiterated that 

CEDAW and the other human rights instruments provide a “framework of 

international human rights standards for carrying out protection and assistance 

activities related to refugee women.” 

 

In practice, achieving protection of refugee women, particularly where 

gender inequality is a barrier, has been much more difficult. The gap between 

rhetoric and reality for women and girls is still very large. They remain the civilian 

casualties of conflict and, with their dependent children, form a majority of the 

displaced. They remain the victims of sexual violence and exploitation. They remain 

without equal access to education and livelihoods. Women and girls remain the 
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principal target of traffickers. And cultural traditions remain a potent barrier to 

improving their lives.  

 

Advocacy in support of the following interventions would help women who 

have been forced to flee from their homes overcome the formidable barriers that still 

exist. First, there should be renewed efforts to implement fully the various legal 

instruments and guidelines that set out norms and standards of protection for 

refugees generally and women and girls specifically. These include, inter alia, the 

1951 UN Convention Relating to the Status of Refugees and its 1967 Protocol; the 

UNHCR Guidelines on the Protection of Refugee Women; the UNHCR Sexual and 

Gender-Based Violence against Refugees, Returnees and Internally Displaced 

Persons: Guidelines for Prevention and Response; the Guiding Principles on 

Internal Displacement; the UNHCR Handbook for Protection of Women and Girls, 

and other policies offer guidance on ways to empower refugee and displaced women 

and protect their rights and physical safety and security.  

 

Yet, further policies and programmes should be adopted to enable refugee 

and displaced women to participate actively in decisions that affect them and their 

families. Improvements are also needed in the socio-economic status of refugee and 

displaced women to enable them to support themselves and their families in dignity 

and safety. This means improving access to employment, credit, education and skills 

training as well as access to adequate and safe housing. Not only are women 

refugees entitled to the exercise of these rights, but access to them would have 

strong, positive protection ramifications. In particular, steps should be taken to help 

refugee and displaced women protect themselves from sexual exploitation, 

trafficking, involuntary prostitution and other exploitable situations. This means 

lessening dependence on international humanitarian assistance while increasing the 

potential for self-support.  

 

Policies should ensure access for women who have been forced to migrate to 

primary and reproductive health care services, including programmes to address 

sexual and gender-based violence, trauma resulting from flight and conflict, and 

sexually transmitted diseases and HIV/AIDS. Education programmes should be 
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implemented that inform migrant women of their rights and responsibilities under 

international and national laws. These programmes should use an array of media 

techniques to reach the women in a culturally and linguistically appropriate manner.  

 

In order to ensure that these reforms are made, improvements are needed in 

the collection of data on refugees and internally displaced persons, with particular 

attention to collecting sex and age disaggregated statistics. A specific focus on urban 

refugees and displaced persons as well as collection of data on those who 

spontaneously settle, including those with irregular status, would help to ensure that 

all refugee and displaced persons find adequate legal and physical, social and 

economic protection. 

 

It is very evident to verify the rights of the vulnerable people throughout the 

world. Therefore the Researcher had made some of the variations on rights of the 

people. Very often in many countries of every region of the world, internally 

displaced persons are victims of violations of human rights. These span the whole 

range of civil, political, economic, social and cultural rights. At the same time, the 

internally displaced are also a group particularly vulnerable to violations of their 

rights, both during and after displacement. They face discrimination on account of 

their status as displaced persons, as well as exposure to discrimination on racial, 

ethnic and gender grounds. For internally displaced persons, this kind of “double 

discrimination” can prove devastating. 

 

The two primary components of the definition of an IDP are coerced 

movement and remaining within national borders. The first establishes the 

importance of distinguishing between persons who must involuntarily leave from 

those who choose to migrate, for instance, to seek better employment opportunities 

elsewhere. The second component excludes persons who cross borders because 

other legal regimes pertinent to migrants, asylum seekers and refugees already cover 

their situation. 
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In armed conflict and gross human rights violations account for 

approximately 23.7 million internally displaced persons worldwide. Millions more 

are displaced by natural and technological disasters and development projects. 

 

The International law is the set of rules that bind states (i.e. countries) in 

their relations with each other. They enter into a treaty, a written agreement by two 

or more states intended to be legally binding between them. Treaties are also 

sometimes called “covenants,” “conventions,” “protocols” and “charters.” States can 

also create international law through “custom,” when a group regularly behaves in a 

particular way over a period of time and comes to believe that the practice is 

required. States can also indirectly create law by empowering international 

organizations or international courts to develop binding rules or standards, or by 

accepting standards developed by other nongovernmental actors. 

 

The Human rights are a relatively new branch of international law and one 

that, in some ways, challenges its central assumptions. In particular, human rights 

are considered to “derive from the inherent dignity of the human person” 

(Convention on Economic Social and Cultural Rights). It harks back to an early 

theory of international law (known as “natural law” theory) that held that some rules 

and principles of international law arose through the natural order (or through divine 

law) independent of the desires or actions of states. Human rights, in focusing on 

individuals, make the behavior of states within their own borders as an issue of 

international concern at a previously unprecedented level. Nevertheless, states still 

retain a primary role in recognizing and enforcing these “inherent” rights. 

 

The United Nations adopted the Universal Declaration of Human Rights 

(UDHR), the most comprehensive international human rights instrument as of that 

date. The UDHR itself was not originally intended to be binding, but spawned a 

number of binding treaties, including the International Covenant on Civil and 

Political Rights and the International Covenant on Economic, Social and Cultural 

Rights that were both adopted in 1966 and entered into force in 1976. Together, 

these instruments and the UDHR are considered the “International Bill of Human 

Rights.” They have been followed by a number of more particular human rights 
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treaties that mainly elaborate on the same themes. Extremely important regional 

human rights regimes have also developed in the Americas, Africa and Europe.  

 

Most human rights laws may be broadly divided into “civil and political 

rights,” which include, among others, the rights to life, physical integrity, and 

political participation as well as freedom from discrimination, arbitrary detention, 

and suppression of opinion or expression, and “economic, social and cultural rights,” 

which include, among others, the rights to adequate food, shelter, clothing, health 

care, an adequate standard of living, as well as guarantees concerning work, social 

welfare, education and participation in cultural life. In theory, it is asserted that all 

human rights are interdependent and indivisible, and both sets of rights were 

included in the UDHR. In practice, however, most other human rights instruments – 

and human rights mechanisms – fall primarily into one or the other of these 

categories. 

 

With the encouragement of the UN Human Rights Council’s predecessor, the 

Commission on Human Rights, and the General Assembly, he convened a team of 

international legal experts and developed the Guiding Principles on Internal 

Displacement in 1998. The Guiding Principles compile, restate and interpret the 

existing rules of human rights and humanitarian law applicable to IDPs and also 

refer to refugee law standards by analogy, where appropriate. 

 

The Guiding Principles are divided into four sections, articulating guarantees 

against arbitrary displacement in the first instance, the rights of persons once they 

have been displaced, rights and obligations connected with humanitarian assistance, 

and the rights of IDPs to voluntary, safe and dignified solutions to displacement. In 

some areas, they clarify how general rules apply to the specific situations of IDPs. 

For instance, Guiding Principle 12 provides that IDPs “shall not be interned or 

confined in a camp” absent exceptional circumstances. This is a particular 

application of more generally-worded rules in human rights instruments concerning 

freedom of movement and residence and arbitrary detention. 
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The growing use of the Guiding Principles has been welcomed by the UN 

General Assembly as well as the UN Human Rights Council’s predecessor, the 

Commission on Human Rights. The General Assembly’s 2005 World Summit 

Outcome recognized the Guiding Principles as “an important international 

framework for the protection of human rights.”4 A number of regional organizations 

have adopted similar resolutions or declarations encouraging their implementation. 

Similarly, a number of national legislative bodies, executives and courts have made 

use of the Guiding Principles in the development of domestic law and policy 

concerning IDPs. 

 

There are other two major branches of international law that are also of 

interest to IDPs: Humanitarian law (also known as “the law of war”) applies only in 

situations of armed conflict, and provides protections for persons not, or no longer, 

taking part in hostilities. Humanitarian law requires combatants to refrain from 

attacks on or abuse of civilians and civilian property and to ensure that civilians 

receive items necessary for their survival. Its best-known codification is in the 

Geneva Conventions of 1949, their two Additional Protocols of 1977 and the third 

Additional Protocol of 2005. 

 

While providing crucial legal protections for IDPs and other civilians, 

humanitarian law has not spawned the multitude of interpretive and enforcement 

mechanisms that have grown up in the field of human rights. However, the 

International Committee of the Red Cross is acknowledged as the primary 

“custodian” and promoter of the implementation of humanitarian law and it has an 

acknowledged role to monitor and formally consult with parties to armed conflict 

about their obligations and conduct. Moreover, the International Criminal Court tries 

and punishes war crimes defined by humanitarian law in addition to crimes against 

humanity and genocide. 

 

Nearly all of the mechanisms compiled in this guide refer primarily to human 

rights law; however, they will sometimes also make reference to provisions of 

humanitarian or refugee law. The relevant provisions of human rights and 
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humanitarian law and analogous concepts from refugee law have been compiled and 

restated in the Guiding Principles on Internal Displacement. 

 

Following to the realities of the shame of having different type of world’s 

worst disasters, India has become a glowing example for other countries to follow in 

not only responding within the country during regional catastrophic disasters, but 

also to respond simultaneously in the neighboring countries. 

 

The recent year’s rehabilitation and resettlement of project affected families 

has turned out to be the most vital and sensitive issue for the development projects, 

for examples like Narmada Sagar or Subarnrekha Multipurpose project in India. The 

developmental projects are being opposed by the inhabitants of these areas and 

being delayed because of the opposition from the PAFs (Project Affected Families). 

The most affected are the Tribal communities who represent a substantial and 

important proportion of Indian population and heritage. Less than ten countries in 

the world have more people than we have tribals in India. Not only are they crucial 

components of the country’s human biodiversity, which is greater than in the rest of 

the world put together, but they are also an important source of social, political and 

economic wisdom that would be currently relevant and can give India an edge. 

There is a great deal to learn from them in areas as diverse as art, culture, resource 

management, waste management, medicine and metallurgy. They are being more 

humane and committed to universally accepted values than our urban society. 

 

The development model which has been adopted and which is sharply 

embodied in the new economic policies of liberalization, privatization and 

globalization, have led in recent years to a huge drive by the state to transfer 

resources, particularly land and forests which are critical for the livelihood and the 

survival of the tribal people, to corporations for exploitation of mineral resources, 

SEZs and other industries, most of which have been enormously destructive to the 

environment. These industries have critically polluted water bodies, land, trees, 

plants, and have had a devastating impact on the health and livelihoods of the 

people. This has resulted in leaving the tribals in a state of acute malnutrition and 

hunger which has pushed them to the very brink of survival. It could well be the 
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severest indictment of the State in the history of democracy anywhere, on account of 

the sheer number of people (tribals) affected and the diabolic nature of the atrocities 

committed on them by the State, especially the police, apart from the enormous and 

irreversible damage to their habitat.  

 

These people suffer from joblessness and homelessness as many of them live 

in tinsheds; they have lost their traditional houses and cannot afford to build new 

ones; they suffer from a loss of access to commons, which creates fodder and fuel 

wood shortage and decline in income and food diversity. Women face even further 

hardship when community support structures disintegrate and family and kinship 

networks break down. Systems of care, protection, compensation, resettlement and 

rehabilitation (R&R) remain largely insensitive to women‘s needs leading to a 

fundamentally disenfranchising experience. Among this the women and children 

make up the majority of displaced population, insensitivity to the needs of women 

has shaped post-rehabilitation programs in a way where women face 

impoverishment, income decline, and destitution.  

 

In this patriarchal society, women have been denied compensation for land 

that they cultivate for years but did not have a registration in their name. Cases of 

ineligibility have been identified in many women headed households and widows 

where women have been excluded from compensations in the resettlement package. 

Men are the recognised to be the heads of household; so, compensation is often paid 

only to them. The resettlement process is fraught with impoverishment risks and the 

reconstruction remains incomplete. Women are forced into adopting a culture that 

they have never known, and limitations in their social space have prevented them 

from rebuilding their daily practices in a new environment.  

 

Women remain marginalised at the community level as well as at the 

national level policy-framework because of their disadvantageous position ascribed 

by patriarchal gender relations, traditionally excluding women from political 

participation, even at the community level. The narratives of women clearly brought 

out the insensitivity of state discourses to the needs of women. All policies are 

conceptualised with male biases in mind. Though the national R&R policy 
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acknowledges gender as a category in resettlement processes, the actual resettlement 

and rehabilitation is a state issue.  

 

The processes of displacement transform the everyday lives of women from 

a community owned network to individual private property ownership that 

undermines the socio-economic status of women. The State policies should take into 

consideration these problems to enable participation of women and move towards 

gender justice. Ensuing narrative based approach highlights the concerns of women 

affected by displacement processes, for consideration by policy planners while 

making decisions that make far reaching transformations in the lives of women in 

the name of 'development and public purpose'. 

 

In countries of every region of the world, internally displaced persons are 

victims of violations of human rights. These span the whole range of civil, political, 

economic, social and cultural rights. At the same time, the internally displaced are 

also a group particularly vulnerable to violations of their rights, both during and 

after displacement. They face discrimination on account of their status as displaced 

persons, as well as exposure to discrimination on racial, ethnic and gender grounds. 

For internally displaced persons, this kind of “double discrimination” can prove 

devastating. 

 

The two primary components of the definition of an IDP are coerced 

movement and remaining within national borders. The first establishes the 

importance of distinguishing between persons who must involuntarily leave from 

those who choose to migrate, for instance, to seek better employment opportunities 

elsewhere. The second component excludes persons who cross borders because 

other legal regimes pertinent to migrants, asylum seekers and refugees already cover 

their situation. 

 

Development has found favour with a planner which makes displacement of 

large number of people which is an avoidable event. The oustees who bear the pain 

never share the gains of development. Thus displacement caused by large 

development projects resulted in Transfer of land of the weaker section of society to 
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more privileged ones. The large projects particularly mega dams, hydel power, 

urbanisation and industrialisation creates problem to mainly tribals and other weaker 

section of the society not only these their legal rights according to Part III of 

Constitution embedded also being violated.  

 

International and National Human Right Commission has adopted Universal 

Declaration of Human Right for adequate resettlement and land right which means 

adequate privacy, adequate space, physical accessibility, security, basic 

infrastructure, Sanitation, suitable environment, health and related factors. These are 

the basic tights which should be at an affordable cost.  

 

Forced evictions without adequate resettlement violate the affected people’s 

fundamental right to life and livelihood as enshrined in Article 21 of the Indian 

Constitution. Reaffirming the principles of indivisibility of all human rights, the 

fundamental right to life encompasses the right to live with human dignity. Article 

14 of the Constitution of India guarantees equal Protection under law.  

 

The Supreme Court framed broader question decided by judges that law 

placed under constitutions decided 9
th

 Schedule, providing immunity of scrutiny of 

court if they violate fundamental rights. The Constitution of India has been amended 

13 times so far for incorporating 2007 land legislation in 9
th

 Schedule. Land under 

Indian constitution is a state subject; every State has its own land laws.  

 

The Rehabilitation Policy of DPs/PAP it may be said that, the NPRR 2003 

did not met any such demands of the displaced people. But after the announcement 

of the draft policy NPRR of 2004 by the Government of India it is found a reality 

and regressive in comparison to previous draft and also with some of the existing 

state or project R & R policies. This policy, as we shall see later, is far from that and 

has a strong cash-based component, provides space only for consultation with PAFs 

and has no provisions for addressing second generation problems and making the 

livelihood sustainable. At best the policy has provision for ‘resettlement’ or 

‘relocation’ but attempts no ‘rehabilitation’ even though it admits that displacement 

has other traumatic psychological and socio-cultural consequences.  
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The NPRR extends its mandate to include landless agricultural workers, 

forest dwellers, tenants and artisans in its definition of PAFs, but on the whole 

remains gender blind. Contrary to the centrality of the idea that, ‘avoidance of 

involuntary resettlement where feasible or minimising it by exploring all 

alternatives’ should be an integral part of any R & R policy, the policy accepts 

displacement and then appoints the Administrator for Resettlement & Rehabilitation 

who will work to minimise displacement of persons and identify non-displacing or 

least displacing alternatives in consultation with the requiring body.  

 

The overall policy is poor in details and specificity of provisions of R & R 

and rich only in ambiguities and probableness, leaving much to the interpretation of 

officials concerned. It has a very restricted mandate and covers only development 

induced displacement in rural areas and has no provisions for disaster induced or 

conflict induced displacement. but very unfortunate that, it fails to introduce 

provisions which would allow participation of DPs, IDPs and civil society in the 

process of planning of the project, seeking non-displacing alternatives, or in sharing 

intended benefits accruing out of the project. 

 

The core of the right to property is a right to the thing itself not a right to the 

value of it. Therefore, compensation is not a replacement for property, it is only 

indemnification for the losses of the private owner. So, the right to property cannot 

be regarded as merely a right to compensation and it cannot be said that a state has a 

power to take private property as long as it compensates the owner. Therefore in 

order to take private property by paying compensation there should be strong public 

necessity. Displacement is increasingly being understood a multi-dimensional 

phenomenon affecting people’s lives in their entirety, encompassing not only the 

economic but also the social and cultural spheres, all of which feedback into each 

other. Once people are shifted they lose bargaining power sense of mutual obligation 

disappears amongst them. In the wider interest of the nation; the state has exercised 

its prerogative of eminent domain. In the greater goal of greater number of pole 

sorrows and problems of the project affected minority are lost sight of or else they 

are treated on par with the constitutionally guaranteed ‘marginal’ or the 

‘disadvantaged’. In other words, they must be treated specifically and uniquely. 
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Further in many major projects government have typically followed an incremental 

approach to the resettlement of the displaced people. In that people were shifted and 

resettled according to construction and submergence schedule. 

 

The Bill to amend the land acquisition Act is specifically mandatory for 

Resettlement & Rehabilitation of the displaced to be internalized and integrated with 

the acquisitioned process. Further, the proposed legislative amendments to the 

Acquisition law and the brand new draft of law on R&R are yet to be passed by the 

Congress Government i.e., called as Acquisition, Rehabilitation and Resettlement 

Act 2012. Since then the state first exercised its prerogative to acquire land for 

public and private developmental and industrial projects the issue of the resettlement 

and rehabilitation of people and communities displaced by the projects has been a 

subject of great controversy. The issue of just compensation for people whose lives 

are disrupted and lands are acquired by the state gets aired with each large industrial 

or infrastructure project.  

 

The repealed Land Acquisition Act, 1894 provides for payment of cash 

compensation and to those who have a direct interest in the title to such land. Thus, 

under the Act, the legal obligations of the project authorities do not go beyond 

monetary compensation to a narrowly defined category of project affected persons. 

The Act by restricting monetary compensation for land ownership forecloses taking 

account of the multiple dimensions of loss and dispossession that occur as a result of 

displacement, some of which are very difficult if not impossible to quantity in 

monetary terms. The researcher had made some provisions of the land acquisition 

Act 1894 and found that the Act is grossly be inadequate of its scope which does not 

go beyond cash compensation to person who hold legal land titles, thereby 

excluding several other categories of losses and making ineligible for compensation 

vast number who are genuinely project affected but without any formal land titles. 

Cash compensation appears to be clearly defective as a basis of resettlement policy. 

There is no obvious way of putting a ‘price’ on many of the losses experienced by 

displaced persons and experience also suggests that large cash payments tend to be 

poorly used by their beneficiaries. Till then no specific law to address resettlement 

and rehabilitation exists. A draft rehabilitation and resettlement bill largely the 
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consequences of the land related agitations of the last decade was introduce in 

parliament in 2007 and in 2011. Its passage through parliament, like the Land 

Acquisition Amendment Bill, has been delayed because of political considerations. 

Rehabilitation & Resettlement policies will be first step in the right direction. Its 

critics see the policy as a whitewash; it does not give the state a mandate to act, but 

only suggests that it should do so. Its proponents see a policy, however, flawed, as 

better than no law at all. 

 

Lastly the researcher may give concluding remark regarding the disaster 

management programme which Follows to the realities of the shame of having 

different type of world’s worst disasters, India has become a glowing example for 

other countries to follow in not only responding within the country during regional 

catastrophic disasters, but also to respond simultaneously in the neighboring 

countries. 

 

India has also shown the path to the world for starting disaster management 

education from middle and high school. This generation of middle and high school 

students will make probably near revolution in community based disaster 

management, which is the only proven method of disaster management; and it is 

hoped that India would be world leader in disaster management. Probably casting 

legal duty on citizens for providing help during disasters would also make India 

leading the way.
 
 

 

There is paradigm shift in India from reactive approach of responding and 

calamity relief after the disaster to proactive approach of disaster prevention, 

preparedness, and mitigation. The enactment of Disaster Management Act, 2005, 

establishment of National Disaster Management Authority with the Prime Minister 

as its Chairperson, and disaster management training by the National Institute of 

Disaster Management along with the Disaster Management Cells of the state 

Administrative Training Institutes will help in India becoming disaster resilient. 

 

There are no long-term, inclusive and coherent institutional arrangements to 

address disaster issues with a longterm vision. Disasters are viewed in isolation from 
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the processes of mainstream development and poverty alleviation planning. For 

example, disaster management, development planning and environmental 

management institutions operate in isolation and integrated planning between these 

sectors is almost lacking. 

Absence of a central authority for integrated disaster management and lack of 

coordination within and between disaster related organizations is responsible for 

effective and efficient disaster management. State-level disaster preparedness and 

mitigation measures are heavily tilted towards structural aspects and undermine 

nonstructural elements such as the knowledge and capacities of local people, and the 

related livelihood protection issues. 

 

The Researcher may conclude by recommending that, with a greater capacity 

of the individual/community and environment to face the disasters, the impact of a 

hazard would be reduced. 

 

The provisions of the major international human rights instruments are 

reflected in our constitution which establishes the desire of the members of the 

Constituent Assembly towards the respect for the philosophy of human rights. The 

provisions of UDHR and ICCPR are reflected in Part III of our Constitution as 

fundamental rights whereas provisions of ICESCR are reflected in Part IV of the 

Indian Constitution as Directive Principles of State Policy (not enforceable). 

 

Part IV of the Indian Constitution titled ‘the States’, Article 152 defines 

‘States’. For the interpretation of the constitution, by operation of Article 367, unless 

the context otherwise requires or modifies, the General Clauses Act shall apply. 

Section 3(23) of the General Clauses Act thereof defines ‘Government’ to include 

both Central Government and State Government. Section 3(8) (b) of the General 

Clauses Act 1897 defines ‘Central Government’ and Section 3 (60) of the General 

Clauses Act, 1897 defines “State Government’, which reads, “State Government, as 

regard anything done or to be done, shall mean the Governor.” The Governor of 

each State is its executive head and the Executive power of the State shall be 

exercised by the Governor either directly or through officers subordinate to him in 

accordance with the Constitution as envisaged under Article 154. 
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Under Article 163(1) of the Constitution the Governor has been given 

discretion only in relation to his function under the Constitution, he is required to 

exercise in his discretion. The grant of sanction under 197 of Cr. P.C is statutory 

function of the State Government and cannot be said to be discretionary function of 

the Governor under the constitution. This is not a matter in respect to which the 

Governor is required under the Constitution to act in his discretion and he has to act 

on the advice of the Council of Ministers. 

 

No law actually exists for the protection of the rights of IDPs in fact no 

executive decision has been taken to protect the rights of IDPs. The government has 

failed to provide them relief and rehabilitation. This response of the government is 

evident from the situation prevailing in the north region of India or in the 

northeastern region of India. Millions of people have and are still being displaced. 

The reasons for displacement may be diverse but the consequences of it are one, i.e. 

displacement and loss of livelihood. The States have failed in their front of looking 

after the affected person’s and the displaced populations are made to spend their live 

in camps which are lacking in basic facilities.  

 

The internally displaced women and children are basically under the care and 

protection of the State authorities are totally dependent upon the authorities in 

providing relief and resettlement which is one of the basic obligation of the State 

after the displacement has taken place. The State needs to have a humanitarian 

approach towards them simultaneously providing them with access to food and 

potable water, basic shelter and housing, appropriate clothing and essential medical 

facilities.  

 

The State authorities have to involve itself with Non-Governmental 

Organisations to initiate the task of collecting information of internally displaced 

women and children. The reason for this is that the Indian Government does not 

have any figure for the population which makes the job providing them with 

rehabilitation and resettlement more cumbersome. The involvement with NGOs is 

more necessary to the study the situation of internal displacement in the area 

concerned as making the return of the affected persons possible. 
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The role of higher judiciary and National Human Rights Commission 

(NHRC) plays a vital role in implementing and protecting the human rights of the 

internally displaced women and children in India. The essence of judicial review is 

within a constitutional basic structure doctrine. The role of higher judiciary under 

the constitution casts on it a great obligation as the sentinel to defend the values of 

the Constitution and rights of Indians. The courts must, therefore, act within their 

judicially permissible limitations to uphold the rule of law and harness their power 

in public interest. It is precisely for this reason that it has been consistently held by 

the Supreme Court that in matter of policy the court will not interfere. 

 

It can be said that any challenge to government policy must be before the 

execution of the project is undertaken. Any delay in the execution of the project 

means overrun in costs and the decision to undertake a project, if challenged after its 

execution has commenced, should be thrown out at the very threshold on the ground 

of latches if the petitioner had the knowledge of such a decision and could have 

approached the court at that time. Just because a petition is termed as PIL does not 

mean that ordinary principles applicable to litigation will not apply. 

 

There are three stages with regard to the undertaking of infrastructural 

projects. One is conception or planning, second is decision to undertake the project 

and the third is the execution of the project. The conception and the decision to 

undertake a project is to be regarded as a policy decision while there is always a 

need for such projects not being unduly delayed, it is at the same time expected that 

a thorough study as is possible will be undertaken before a decision is taken to start 

a project. Once such a considered decision is undertaken, the proper execution of the 

same should be taken expeditiously. It is for the government to decide how to do its 

job. When it has put a system in place for the execution of a project and such a 

system cannot be said to be arbitrary. 

 

In respect of public projects and policies which are initiated by the 

government the courts should not become an approval authority. Normally, such 

decisions are taken by the government after due care and consideration. If a 

considered policy decision has been taken, which is not in conflict with any law or is 
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not mala-fide, it will not be in public interest to require the court to go into and 

investigate those areas which are the functions of the executive. For any project 

which is approved after due deliberation, the court should refrain from being asked 

to review the decision just because an opposite view against the undertaking of the 

project, which view may have been considered by the government is possible. 

 

The courts also feel that putting mere allegations of failures and lapses on the 

part of the government in providing relief measures to the displaced victims is not a 

ground for substitution of the government machinery. At times, the government is 

unprepared for disasters but this does not mean that we attribute failure to the 

government machinery. In work of such nature of providing relief and rehabilitation, 

administrative lapses are likely to happen, such lapses are likely to happen but such 

lapses require immediate attention and are worthy of rectification. 

 

Public purpose cannot and should not be precisely defined and its scope and 

ambit be limited as far as acquisition of land for the public purpose is concerned. 

Broadly speaking public purpose will include a purpose in which the general interest 

of community as opposed to the interest of an individual is directly or indirectly 

involved. Individual interest must give way to public interest as far as possible in 

respect of acquisition of land is concerned. 

 

After the long discussion on violence against the internally displaced women 

and children it is found that, CEDAW General Recommendation No. 19, and the 

other human rights instruments, promote non-discrimination against women and 

girls are operational, at all times and under all circumstances, even during armed 

conflict. Further the researcher had found a review of humanitarian law, human 

rights law and international criminal law reveal a growing tendency to define forms 

of sexual violence, including rape, and use their investigation and prosecution to 

redress impunity for gender-based violence. These areas of law appear to be 

developing the precept that reduces or eliminates the legal relevance, and thus 

requirement of a victim’s lack of consent to acts of sexual exploitation, especially 

rape as a prerequisite for prosecution. Jurisprudence of rape is more likely to qualify 

its examination based upon the context of the coercive physical or mental 
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circumstances, abuse of power, or the status of the victim/survivor. Coupled with 

judicial acknowledgment of a victim’s inherent sexual integrity, sexual autonomy, 

sexual equality and right to human dignity, judicial pronouncements have broadened 

their understanding of gender-based violence. Human rights protection now augurs 

for more refined and responsive right to equal access to justice under the 

humanitarian norms and international criminal law for women and girls. 

 

These rights must encompass procedural and substantive aspects of access to 

justice, which are not mired in gender-weighted myths about sexual violence nor 

legal inaction nor inappropriate actions, especially when dealing with the crime of 

rape. If the “impact” of the lack of consent element in rape, is sanctioned and raised 

more frequently with female victim/survivors, even when rape is prosecuted under 

another crime, like persecution or torture, or sexual slavery, a disproportionate 

gendered chilling effect will descend on the females’ exercise of their rights to 

access humanitarian norms. 

 

Women and girls are securing the right to equal access to the judicial process 

as a means to redress discrimination, including gender-based violence. Exercising 

these rights and further securing them necessitates an analysis of the procedural and 

substantive aspects of investigation, prosecution and adjudication of IHL norms and 

international criminal law. Sexual violence, in particular rape, serves as a beachhead 

and a yard stick to dissect and discern the female community’s real ability to 

exercise its access to justice during war or times of national emergencies or in their 

immediate aftermath. The hard law gains of the specialized international courts and 

tribunals still require a vigilant, even handed application of the appropriate sex-

based crimes, and their attendant liability forms. Due diligence, on the part of judges 

to resistance any sexist interpretations of the laws, elements, procedural rules and 

the evidence, remains critical to the endeavour of constructing a non-discriminatory 

international justice system. Gains must be constantly safeguarded, questioned and 

then further developed, especially at the ICC. Regional human rights courts and 

appropriate national fora must also ensure that females retain comprehensive, 

dynamic protection and full enjoyment of the human rights. 
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The researcher must confront sex crimes and find ways to understand and 

prevent them.  It is also to emphasize deconstructing the harmful stereotypes and 

practices that have resulted in the endemic marginalization of women and a systemic 

indifference to the crimes committed against them.  Only when we accept that 

victims of sexual violence should not bear the shame and stigma that society 

traditionally imposes on them, and when we acknowledge that rape is a crime of 

serious sexual, mental, and physical violence that deserves redress will we truly be 

able to tackle the underlying causes of sex crimes. When reverse the stigmas and the 

stereotypes associated with sex crimes, we take away much of the power held by the 

perpetrators of these crimes.  Further when we place the shame on the perpetrators 

of sex crimes instead of on the victims, recognize perpetrators as weak and 

cowardly, typically men with weapons preying on civilians in far more vulnerable 

positions, and formulate rape as a despicable crime that brings dishonor to all men, 

then we can also take away at least some of its potency and thus its use as a weapon.  

 

The gender jurisprudence of the ICTY and ICTR will help in the struggle to 

ensure that gender crimes in other places, such as Afghanistan, Burma, Bangladesh, 

Guatemala, Congo, Chechnya, and Cambodia, are prosecuted and punished. The 

Serious Crimes Unit in East Timor, the Special Court in Sierra Leone, and the 

International Criminal Court join other international, regional, mixed, and local 

accountability initiatives to resoundingly demonstrate that justice has turned a corner 

and impunity is no longer the norm. It was evidence of gender-related crimes before 

the ICTY and ICTR, indefatigable efforts by individuals and organizations working 

alongside or under the auspices of the Women's Caucus for Gender Justice in the 

ICC, and the participation of gender-sensitive delegates that secured the inclusion of 

rape, enforced prostitution, sexual slavery, forced pregnancy, enforced sterilization, 

sex trafficking, and other crimes of sexual violence within the war crimes and 

crimes against humanity provisions of the ICC Statute.  The unequivocal inclusion 

of a broad range of sex crimes within the jurisdiction of the ICC, which have largely 

been reproduced in the statutes for the Sierra Leone and East Timor courts, indicates 

a new global awareness of the dangers of continuing impunity for gender and sex 

crimes. 
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The explosive development of gender-related crimes in international law 

within the last ten years reflects the international community's denouncement of the 

crimes and the commitment to redress them.  The inclusion and enumeration of 

several forms of sexual violence in the ICC Statute acknowledges that these are 

crimes of the gravest concern to the international community as a whole, and their 

inclusion in the ICTY/R Statutes situates them amongst the crimes regarded as 

constituting a threat to international peace and security. Further, the large and ever 

increasing number of human rights treaties, declarations or reports, conference or 

committee documents, U.N. resolutions and decisions by human rights bodies 

promulgated since the 1990s that condemn, protect against, prohibit, or outright 

criminalize gender-related violence reflects the commitment of the international 

community to afford accountability for these crimes, irrespective of the presence of 

an armed conflict. 

 

As noted above, genocide, slavery, torture, war crimes, and crimes against 

humanity are violations of jus cogens, subject to universal jurisdiction. Many forms 

of sexual violence constitute forms or instruments of genocide, slavery, torture, war 

crimes, and crimes against humanity, making them subject to universal jurisdiction 

when they meet the constituent elements of these crimes. However, there is now a 

strong indication that rape crimes may be subject to universal jurisdiction in its own 

right.  The landmark jurisprudence of the Yugoslav and Rwanda Tribunals 

recognizing sexual violence as war crimes, crimes against humanity, and 

instruments of genocide, the inclusion of various forms of sexual violence in the 

ICC Statute (including crimes that had never before been formally articulated in an 

international instrument), the increasing attention given to gender violence in 

international treaties, U.N. documents, and statements by the Secretary-General, the 

new efforts to redress sexual violence in internationalized/hybrid courts and by truth 

and reconciliation commissions, the recent recognition of gender crimes by regional 

human rights bodies, and the increasingly successful claims brought in domestic 

court to adjudicate gender crimes all provide compelling evidence that crimes of 

sexual violence are now considered amongst the most serious international crimes.  

This in turn supports an assertion that sexual violence, at the very least rape and 

sexual slavery, has risen to the level of a jus cogens norm.  Such an attribution 
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provides increased means of protecting women and girls, bolsters efforts in 

enforcing violations of the laws, and challenges traditional stereotypes of gender 

crimes being less grave or important.  It has taken over twenty-one centuries to 

acknowledge sex crimes as one of the most serious types of crimes committable, but 

it appears that this recognition has finally dawned. 

 

The people in North Bengal Region, though they are aware of the problem of 

displacement, cannot be compared with the displaced population of Madhya 

Pradesh, Gujarat and Kashmir. The displaced populations of North Bengal Region 

are in a much better position than their counterparts. The degree of violations they 

are subjected to is much less then that compared to other State. But in days to come 

the situation will surely change and create problem, not only for the people, but also 

for the Government and project authorities. Things might change and the story may 

go otherwise. 

 

After having perused the entire opinion survey it may be concluded that the 

people are very much aware of the issue of internal displacement and the term 

‘displacement’ is no more stranger for the people but the frequency is less as 

compared to other States in India. This does not mean that we are in a better 

situation then other States. The only thing which can be predicted is the fact that in 

near future the situation can be worse. As the State witnesses more of such 

developmental projects, the ratio of displacement is bound to rise proportionately. 

Though the authorities claim that there has been minimal displacement in North 

Bengal Region but the situation may not remain same in future. Specially so in view 

of the mushroom growth of developmental projects in the State. 

 

The opinion survey has revealed that development induced displacement has 

a largest share of responsibility in causing internal displacement in the State. This 

share is bound to become even larger as more of such developmental projects come 

up. This situation is going to become a major challenge for the policy makers in a 

very near future. 
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It is a fact that people in North Bengal Region are very simple and basically 

their main avocation is agriculture. They have not known about power project or for 

that matter, development projects which are very recent origin in State. The 

politicians and project developers have caused the simple people to believe that such 

development projects will uplift their way of living and improve their standard, 

which, on a number of occasions, has not been true. Slowly, the project developers 

are encroaching upon land situated in notified protected areas which basically 

belong to the tribal. Further, there is no fixed or uniform criteria and procedure in 

acquisition of land. Different procedures are adopted for different areas and different 

kind of land which largely depends on the policies of individual project developer. 

The irony is the fact that no private person can directly acquire land from the people 

nor negotiate with him. But ultimately the Department/ agency of the State acquire 

the land and hand over the land to the concerned project developer. In fact, the State 

acts as a middleman and ultimately helps a private person. That is to say, what 

cannot be done directly is being done indirectly. 

 

Further, it is pertinent to note that the people are not happy with the mode 

and quantum of compensation which is provided to them on acquisition of their 

land. They say that they are not provided with real value of the land while on the 

other hand, they are rapidly losing their means of subsistence. 

 

The major lacuna is such development induced displacement is that there is 

no Rehabilitation and Resettlement policy though the State tends to assert that it has 

the Central Policy of R&R. the State also does not talk about any situation where 

due to any circumstances the project fails or the project cannot be completed due to 

any reasons. In such situation there should be clear provision to the effect that the 

land so acquired shall, as far as practicable, be returned to its original owners. 

Therefore, in view of the present study and findings derived from this work, 

conclusion can be safely drawn as follows: 

I. International Legal Instrument has to be developed which has more 

force than the Guiding Principle because internally displaced women 

and children has become a global crisis which needs more persuasive 

attention. 
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II. There is no ‘institutional mechanism’ which is wholly dedicated to 

the cause of displacement. Therefore, an institutional mechanism to 

deal with this crisis needs to be evolved at the earliest. 

III. The international instrument should also specifically deal with 

different situation of displacement specifically because the need and 

desire of displaced population may vary from one cause to another. 

IV. The question of return of displaced community must be guided by 

some agencies because the question of home and homeland is very 

important for a displaced person and as far knowledge of the 

researcher goes, we would always love to return to our homeland. 

V. In India the position is more pathetic. The IDPs are a neglected lot 

and they do not have a proper redressal forum from which they can 

seek redressal of their grievances. 

VI. The major cause of displacement in India has been development 

projects because India sees no other alternative in the process of 

nation development. 

VII. Industrial projects, urbanization, mining, natural and manmade 

calamities, internal strife and multi-purpose mega projects have been 

the causes of displacement in India and the most important among 

them being dam projects which not only displace people but might 

result in submerge of a large area thereby causing irreparable loss to 

the ecosystem. 

VIII. Controversial projects like Tehri, Narmada have caused huge loss to 

the people. The project what benefit it has done to the displace family 

is not known and whether they enjoyed the benefits accrued out of 

such projects or not, is a big question. 

IX. The displace people in India who, like any other citizen, derive their 

strength and rights from the Constitution, are literally left with the 

only option to have recourse to constitutional remedies, since there is 

no legislation to address to their needs. 

X. There is a need to recognise displace women and children as a class 

in itself and formulate law which could look after the rights of this 

class of citizen in the same way as we have law for protecting the 
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rights of women, child and disabled person. But the irony is that there 

is a law instead, in the form of Land Acquisition Act, which takes 

away the land of people in the name of ‘eminent domain’ and ‘public 

purpose’. 

XI. There is the Forest Act and the Wildlife Act which too takes away the 

right of tribal and forest dwellers. The tribal too are bearing the 

consequences of displacement. The constitutional law is also not 

respected when taking up projects in the Schedule areas and tribal 

areas. 

XII. The Judiciary, which is respected, needs to play a proactive role in 

protecting the rights of displaced women and children. It is not 

expected that development project should not be taken up but this 

aspect need to be judged from the perspective of the displaced people 

who suffer due to such projects. 

XIII. The social status of women must be uplifted not only in law but 

mainly in daily life. Efforts must be made to bring more attention to 

the heinous crimes committed against them and to the available 

remedies. Most importantly, awareness must be raised among them 

as well as in the society about their rights and their needs. 

XIV. The question of Rehabilitation and Resettlement needs to be looked 

after by the Government, Legislature and of course, by the Judiciary 

also. It is also necessary that R & R be judged before the project is 

under taken, during the project period and also after the project is 

commissioned. 

 

Displacement of people has caused international and nationwide concerns 

and an issue is to how the displaced women and children can be better looked after 

by the institution of the instrument as well as the International Institutions. The 

displacement of large number of people has raised issues like protection, 

reintegration and rehabilitation. The movement is not just about rehabilitating the 

displaced women and children but also substantial improvement in the quality of life 

of all people in the new rehabilitation site as compared with the erstwhile habitat. 
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Therefore, taking into consideration the findings as mentioned above, the 

following points of suggestions may be put forth: 

a) There is an immediate need for formulation of an international standard 

under the auspices of United Nations, which is applicable to all nation-

states and which can effectively address the needs and requirements of 

Internally Displaced Women and Children worldwide. A comprehensive, 

holistic and rights-based approach at the international level, which can 

effectively address the cause of displacement, is the need of the habitat. 

b) Since the task of signing and fulfilling the obligation of treaty is a 

cumbersome problem and effective International Human Rights 

Instrument which can cater to the need of IDPs should be undertaken 

which would have a binding force upon the State part. 

c) There is an immediate need to designate an institution like UNHCR 

which can dedicate itself solely to the cause and consequences of 

Internally Displaced Women and Children, because, the role of UNHCR 

and other specialised agencies have their own shortcomings and 

limitations. 

d) India too is a home to millions of Internally Displaced Women and 

Children who have displaced due to ethnic conflict, partition, 

displacement is prevalent in India, but till date we have no law, which 

can address the situation of displacement. Hence, the legislature in 

accordance with the Guiding Principles on Internal Displacement can 

formulate law and policies which can cater to the needs of Internally 

Displaced Women and Children. 

e) When the legislature undertakes the task of formulating laws then the 

causes of displacement should be separately examined because the needs 

persons displaced due to one cause may vary from the needs of those 

displaced due to other cause. 

f) The Government should not only promulgate legislation, but also ensure 

its enforcement mechanism in consultation with NGO and guide the 

Internally Displaced Women and Children to another rehabilitation site 

and takes up the responsibility of resettling and rehabilitating them 

whenever necessary. 
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g) In case of development induced displacement, what is essential is that all 

such projects should scrutinise and analysed in respect of place, amount 

of people to be R & R should start. The question as to how to negotiate 

resettlement package would arise given the unequal power relation 

between the people to be displaced, the authorities and the project 

developers. Hence, laws and policies are formulated; a touch of social 

standard is to be undertaken in displacement and resettlement which 

could help in negotiating in favour of the displaced. 

h) It is known that construction of large dams cause environmental damage. 

The project induce displacement exposes the displaced population to a 

set of risks that are typical for such projects. These risks need to be 

addressed when rehabilitation takes place.  

i) As said, land is a necessary colloraryfor displacement but in this regard 

the Land Acquisition Act needs to be rectified to enable it to address to 

the following issus; 

 

i. The public purpose should be defined in a restrictive manner as 

“public interest” or the good of the biggest possible number, 

beginning with the people affected by it. 

ii. No democratic society can accept a decision without the participation 

of the affected persons. The DP/PAP should have a share in deciding 

whether a project is in public interest. Deprivation even for a public 

interest requires their prior informed consent, based on proper 

information given in a language and manner they can understand. 

iii. The policy should recognise “the historically established rights of the 

tribal and rural communities” over the natural resources, their 

sustenance. Full compensation and prior consent apply also to the 

Common Property Resources (CPR).  

iv. Alternatives should be found to the cost-benefit analysis that depends 

only on the formal economy and marketable commodities. 

v. The principle of compensation should be “replacement value”, not 

the “market value” or “present depreciated value” of assets. 

Replacement includes the economic cost, social and psychological 
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trauma and dislocation, psychological cultural and social preparation 

to deal with the new system, training them for jobs in the project, 

preparing the host community to receive them, replacing the 

environmental, human and social infrastructure like the CPRs, 

cultural and community support systems. 

vi. Even after accepting the principle that the DP/PAP should be its first 

beneficiaries, monetary compensation is not adequate for the CPR 

dependents since they are not sufficiently in contact with the 

monetary economy. A possible alternative is to ensure them a 

permanent income from the project even if it were to mean their 

communities becoming shareholders in it. They can be trained to 

manage it or may get others to manage it on their behalf but they 

have a right to its permanent benefits.  

vii. A policy has to have a tribal/Dalit/gender bias and ensure that it 

meets their special needs and prevents their marginalisation. Equal 

justice to all the DP/PAP requires that that no project that disrupts 

irreversibly the culture of a community to be implemented. 

viii. Regional planning is required to avoid multiple displacements. 

ix. Rehabilitation is a right of the DPs and a duty of the project which 

may delegate its implementation to someone else. It may take the 

form of “land for land” or some other but their right is sacred and 

there can be no compromise on it. 

j) The stereotype Rehabilitation and Resettlement Policy needs to be 

changed and hence, the following suggestions are recommended in this 

regard: 

i) There is an immediate and urgent need to prepare a 

comprehensive Rehabilitation and Resettlement Act for the 

\internally Displaced Persons and when the legislature does its 

job, the need of women and children should be taken care of. 

ii) There is need to evolve a wide and comprehensive definition 

of ‘Displaced Persons” and ‘Displaced Families’. 

iii) As has been stated earlier, the need of a person displaced due 

to one cause may vary from the need of the person displaced 
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due to another cause, as such; the Rehabilitation and 

Resettlement Policy should also take care of this. 

iv) Provide training and agricultural and work assistance 

programmes to women, especially those who are displaced or 

have become single heads of households;  

v) Engage women in the process of planning of displacement 

camps, take into account their needs and adopt practical 

measures for their safety (for example: “involving female 

security officers in the patrolling of camps; appropriate 

fencing and lighting to deter night raids; appropriate location 

of sanitary facilities limiting women’s exposure to abuse; 

provision of food which needs limited cooking; and types of 

heating and cooking stoves which reduce the need to collect 

firewood outside the camps, so reducing the risk of injury or 

attack”); 

vi) Support women groups as means for dissemination of 

knowledge on women rights and an important part of 

rehabilitation programmes for victims of violence;  

vii) Involve men in programming activities to secure their 

support, promote community based programmes; 

viii) Rehabilitation and \resettlement policy should also make 

provisions of not only to rehabilitee and resettle the displaced 

persons but also make provision of reintegrating and returning 

them to their original habitation if that is possible. 

ix) The rehabilitation and resettlement plan should be made 

known to the public at large. The help of dislocated person 

should be taken while setting up areas as it would be 

according to their need and convenience. The NGOs and local 

activists should be involved in carrying out rehabilitation task. 

k) The suggestion made above in regard to Rehabilitation and Resettlement 

equally applies to the North Bengal Region, as it too can incorporate 

these suggestions while it may formulate policies in regard to R & R. 
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Nothing is impossible if we have the will to improve the plight and misery of 

these groups of people if we want to make a difference in their life. These humble 

suggestions too can make a difference if those can be taken seriously for the benefit 

of these people. 

 

     ………………………**********************......………………… 
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