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OFFENCES AGAINST JUVENILES 

The concept of criminal justice has been vastly affected by the concept of 

juvenile justice. The concept of juvenile justice largely rejects the stark legality 

in its preference to emphasizing the well - being of the juvenile inspite of them 

being in conflict with the law unlike the concept of criminal justice which, 

inter-alia, entails the principle of strict legality with regard to its approach and 

.philosophy towards the law violational conduct1
• In any country the juvenile 

justice system depends upon the judicial system of the nation. Being a part of the 

larger system of justice the juvenile justice system is a special kind of legal 

justice which has been specifically designed to protect and promote the well -

being of the children. It is submitted that juvenile justice is of recent origin 

because earlier laws were enacted and enforced without the special needs and 

requirements of children being taken into consideration2
. 

Therefore, naturally juvenile offenders have always received a different 

type of treatment from the criminal law system of most societies as compared to 

adult or grown up offenders, the reason being that young offenders are generally 

not able to understand the nature and consequences of their acts and it would be 

unjust to deal with them in the same manner as those of adult offenders3
• 

Children, as such, are not born as criminals. Being the most vulnerable 

group in any society they are always in need of special care and protection. 

Because of their vulnerable and dependent nature they are often subjected to 

exploitation and ill - treatment in the very society that they live. 

1. A. Padmavathi, Concept of Juvenile Justice, 10 legal News and Views (1996) 24. 
2. Balraj Chauhan, Dispensing juvenile justice through juvenile court, I Lucknow University 

Law Journal (1994) 102. 
3 Usha Razdan, Apex Court towards humanizing the administration of Juvenile Justice, 33 
J/Ll(1991)366. 
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As Rabindra Nath Tagore observed: 

"A nation's children are its supremely important asset and the nation's 

future lies in their proper development. An investment in children is needed an 

investment in future. A healthy and educated child of today is the active and 

intelligent citizen of tomorrow"4
• 

Therefore, it becomes the duty of the state to provide constant care and 

protection to children because the future of any nation depends on their overall 

physical and emotional well being. 

However, it is generally seen that because of the fact of children being 

innocent they are most of the time subjected to exploitation in many forms apart 

from being ill- treated. As a result many of these unfortunate children are forced 

by a number of circumstances to commit crimes and sadly the consequences of 

which these children cannot even understand. These children if not reformed in 

their early years will tum out to be hardened criminals of tomorrow. 

Juvenile delinquency, therefore, is said to be a complex social 

problem on which much thought and attention have been given in all countries 

including India during the last few decades. The problem of juvenile 

delinquency is slowly increasing all over the world mainly because of the 

advancement of industrialization and urbanization5
• 

Deviant behavior among children or what is called delinquency in legal 

terms is not a problem faced by one nation, it is, rather a world wide 

phenomenon. It has remained prominent in western countries as well as in India 

since long. It is submitted that the situation seems to be more alarming in United 

States of America because the problem has touched its peak specially after 

reported cases of shoot out in the Schools in America. This is enough fact to 

establish that the American Society has been the worst sufferer with respect to 

the problem of juvenile's delinquency6
. 

4. Param Jeet Singh, Juvenile Deviations and protection in the context of the Juvenile Justice 
Act, 1986, 26 Civil and Military law Journal ( 1990) 35. 

5. Prof. Mohd Najmi, Juvenile Delinquency- Its Causes and Remedies, CBI Bulletin 25 (1991) 
3. 

6. Abdul LatifWani, Juvenile Delinquency in India, V Kashmir University Law Review (1998) 
67. 
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The term delinquency' has been derived from the terms de (away from) 

and liquere (to leave), the Latin initiative 'delinquare' that translates t9 "emit in 

its· original, earliest sense". It was used to refer to the failure of an individual to 

perform a task or duty. The term 'delinquent' describes a person guilty of an 

offence against the customs 7 • It is also said that the expression 'Juvenile 

Delinquency' is a combination of two words juvenile and delinquency. The 

combined meaning of two words is anti - social or' criminal conduct by the 

young person 8 
. In legal terminology juvenile delinquency means any act 

prohibited by law for children upto a prescribed age limit, and a child found to 

have committed an act of juvenile delinquency. Apart from this the following 

acts would also come within the purview of juvenile delinquency like violation 

of law or ordinance, immoral a indecent conduct, immoral conduct around 

school, engaging in illegal occupation, knowingly associated with immoral 

person, growing up in idleness, knowingly entering or visiting houses of ill 

repute, habitually remaining truant from school, incorrigible, begging or 

receiving alms etc9
. 

In the Indian context there was confusion regarding the definition of 

Juvenile Delinquency because it was differently defined under the various state 

enactments. But with the enactment of the Juvenile Justice Act, 1986, proper 

definition of the term juvenile delinquency was given. This Act, however, has 

been repealed by the Juvenile Justice (Care and Protection of Children) Act, 

2000. Under the provisions of this Act 'juvenile" or "child" means a person who 

has not completed eighteenth year of age10
• The term 'delinquent juvenile' as 

was under the 1986 Act has been replaced by the term 'juvenile in conflict with 

law' and who has been defined to mean a juvenile who is alleged to have 

committed an offence and has not completed eighteenth year of age as on the 

7. Dr. S. Guruswamy, Juvenile Delinquency: Occurrence Care and Cure, 32 Social Defence 
(1993) 6. 

8. Dr. Baldev Singh, Juvenile Justice System in India: An Appraisal, 31 Civil and Military law 
Journal (1995) 66. 

9. Ibid. 
10. Sec 2(k), The Juvenile Justice (Care and Protection of Children) Act, 2000. 
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date of commission of such offence11
• 

Juvenile delinquency has been said to be the subject of extensive study •. 

Therefore, three main approaches to juvenile delinquency has b·een intended to 

be highlighted as follows 12
: 

1) Sociological Approach-

Sociologists contend that delinquency is rejection of certain social norms 

if the problem of juvenile delinquency is approached on the basis of the society 

and its impact on it. A large number of individual families were not in a position 

to tackle the anti - social behavior of young people. This was the point when it 

came to be recognized as a community problem. Sociologists are of the view that 

delinquency is the behavior which a given community at a given time considers 

to be in conflict with its best interests, whether or not the offender has been 

brought before the court. Though a child is not born a delinquent but it acquires 

delinquency through the learning process and is a form of social behavior. 

Generally, the environment that a youth lives in is reflected in his delinquent 

acts. 

2) Psychological Approach -

It is a true but sad fact of every society that not all children are lucky 

enough to have a normal childhood. There are a large number of children who 

live with adoptive parents, in foster- care or in institutions. As a result many a 

times their desires and urges remain unsatisfied. Therefore, juvenile delinquency 

is said to be the expression of desires and urges that remain unsatisfied in the 

normal way from the psychological point of view. Since every misbehaviour that 

an adult does will not make him/her a criminal similarly every child who 

misbehaves cannot be judged as a delinquent child. 

3) Legal Approach: 

The legal definition of the term juvenile delinquency is the more 

important one. For the crime preventing agencies this definition is of great 

II. Section 2(1), The Juvenile Justice (Care and Protection of Children) Act, 2000. 
12. Prof. Mohd Najmi, Juvenile Delinquency- Its Causes and Remedies, 25 CBI Bulletin 

(1991) 3 .. 
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importance. Those laying stress on the legal aspect ofdefmition lay stress on the 

official delinquency, where .there is no law there is no crime. Those who believe 

this notion only recognize that type of delinquency, which is officially labeled 

and apprehended. The legal delinquency is an act, course of conduct or situation 

which might be brought before a court for adjudication13
• 

TYPES OF DELINQUENCY 

At this point it would be desirable to discuss the various types of 

delinquency because delinquency exhibits a variety of styles of conduct or forms 

ofbehaviour14
• Howard Becker has mentioned four kinds of delinquencies 15

• 

"1) Individual Delinquency-

When a delinquent act is committed by one individual who is solely 

responsible for the act refers to individual delinquency. Psychiatrists have 

given explanations for this kind of delinquent behavior by stating that 

delinquency is caused by the physiological problems that result from 

defective/ faulty/pathological interaction patterns. Researchers like Healy 

and Bronner who made a comparison between delinquent youths and 

their non - delinquent siblings found that over 90 percent of the 

delinquent's as compared to 13 percent of their non delinquent siblings 

belonged to unhappy family circumstances and were not satisfied with the 

circumstances in their lives. As a result they committed delinquent acts to 

deal with the various problems that they faced in such unhappy 

circumstances. Comparisons were also made by researchers like Bandura 

and Walters between the aggressive action of white delinquents and that 

of non delinquent boys who did not have any kind of economic problem. 

It was found that in respect of their relationship with mother the 

delinquents differed a little from non- delinquents. But in respect of their 

relationship with their fathers they differed a lot. This showed that 

delinquent boys could not instil in themselves moral values because their 

fathers failed to be good role models and also because fathers were strict, 

13. Ibid. 
14. Ram Ahuja, Social Problems in India, 2nd Edition (2004) 346. 
15.Id 
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harsh and stem in their dealings with the delinquent boys. Therefore in 

delinquenc~ the father - son relations is said to be more important than 

the mother- son relation. 

2) Gro~p -Supported Delinquency-

Where a delinquent act is committed by an individual along with others 

but the cause is not in the personality of the individual or in the 

delinquents family but in the culture of the individual's home and 

neighbourhood refers to group supported delinquency. Researchers like 

Thrasher and Shaw and Mckay have found that a young child becomes 

delinquent as a result of its association and companionship with other 

delinquents. 

3) Org11nized Delinquency -

In organized delinquency a delinquent act is committed by developing 

formally organized groups. In the United States in the 1950's these types 

of delinquencies were arranged after which the concept of' delinquent sub 

- culture' is said to have been developed. This concept is said to refer to 

the set of values and norms by which the behavior of group members are 

guided, the commission of delinquencies are encouraged and status is 

awarded on the basis of such acts and typical relationships are specified to 

persons who fall outside the groupings that are governed by group 

norms16
• 

4) Situational Delinquency-

In this type of delinquency the delinquent act is committed without any 

kind of commitment to delinquency. It is said that this type of 

delinquency is committed because of less developed impulse control 

and/or because of lesser reinforcement of family restraints and also 

because the delinquent has little to lose even if he/she gets caught. 

However, it is submitted that this type of delinquency is not yet developed 

and is a supplement rather than a replacement to other types .of 

16. !d. at 347- 348. 
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delinqu·encies 17
• 

FACTORS RE~PONSIBLE FOR JUVENILE DELINQUENCY 

After the above discussion regarding the types of delinquencies it also 

becomes important to discuss the various factors that play an important role in a 

juvenile committing delinquent acts. Not one factor contributes to a youngster's 

delinquencies. A number of factors have been attributed towards a juvenile 

committing delinquent acts which are as follows. 

a) Family Atmosphere: 

The family is one unit in every society that binds together its members. 

Apart from the basic necessities that are required to live a normal life the family 

also provides protection, love, care and guidance to youngsters. Therefore, the 

family of a child is most important in moulding the child's basic character and 

personality. What parents do and say have a strong influence on the children. 

Children take their parents as role models and most of the times they too want to 

be like their parents. 

Delinquent behavior as a result of family environment may be analyzed 

with reference to a broken home, family tension, parental rejection, parental 

control and family economics. 

The broken family may be termed as one where the parents are separated 

either by death or divorce or it could also mean a home where both parents are 

together but both the father and mother are alcoholics or there is constant quarrel 

or an unhealthy atmosphere at home which is not conducive for the child's 

emotional well - being. Such broken families not only fail to provide love and 

affection to the child but and also loses control over the child. As a result 

children belonging to broken homes feel uncared and unwanted. This leads to 

them committing delinquent acts. 

Another important factor that contributes to juvenile delinquency is 

family tension. If there is family tension for long time then that makes 

youngsters feel insecure and discontent in such tension - filled environment of 

the family. As a result the parents are not in a position to provide peaceful 

17.1d at 348 
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atmosphere for raising the child' and solving family problems. 

Parental rejection or emotional deprivation also contributes towards a 

child turning into a delinquent. A child needs to be given enough love and 

attention in its early years for the overall emotional development. Thus, a child 

who fails to get love and affection apart from support and supervision at home 

feels rejected or neglected and as a consequence will resort to deviant groups and 

commit delinquent acts. 

Another factor that plays a major part towards the delinquent behaviour 

of a child is methods of parental control or types of discipline. Generally the 

types of methods used by parents in order to discipline their children differs. If 

the parents use an authoritarian approach in order to discipline their child then 

the child will not be able to interact freely with his peer groups thereby affecting 

the relationship of the child with his peers. On the other hand, if the parents adopt 

a lenient attitude in disciplining their child there is every possibility that the child 

may not be guided in a proper way and thus take advantage of the situation. 

Therefore, the methods of discipline should be a balanced one so that children 

donot resort to committing delinquent acts. 

A child's delinquent behavior can also be attributed towards emotional 

instability and behavioral disturbances in one or both the parents. 

Though economic instability of a family does not always necessarily 

amount to a child resorting to delinquent acts because children belonging to 

middle class or upper - middle class may also give in to deviant behavior. 

Nevertheless, family economics can also be a major contributing factor towards 

juvenile delinquency. Normally when a child is not provided with material 

requirements then that can create a sense of insecurity within the child and also 

affect the control that the family exercises over the child. In such cases the child 

can look for material support outside the family thereby raising the probability of 

the child committing delinquent acts. 

b) Neighborhood-

Generally, apart from the family a child spends a major part of his day 

with his friends in the neighborhood. Specially in congested neighborhoods that 
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does not have sufficient recreational facilities increase the chances of children 

forming gangs and thereby committing delinquent acts. Also in neighborhoods 

where there are picture houses, cheap hotels and video halls the chances of 

juveniles committing crime increases. 

It is further submitted that in modem times cinema has become one 

primary means of recreation available specially to youth which has furthered 

juvenile delinquency and antisocial activity to a certain extent. Some films are 

said to have such bad influence upon children and specially adolescents that after 

watching them in some in some towns certain kinds of crimes increased 

manifold18
• 

c) Bad Schooling-

One of the most important place where a child comes into contact with 

others of his/her age and acquires knowledge and moral values is the school. 

Therefore, the behavior, personality and attitude of a child is shaped in school. In 

this respect, school plays an important part in the development of a child's 

growth. However, there has been instances of bad schooling wherein cruel 

treatment has been meted out by the teachers towards the children. The existence 

of unhealthy environment in the school affects the child mentally and creates a 

sense of hatred and frustration among the school going children. Many a times 

they are forced to leave school thereby increasing the chances of them 

committing delinquent acts. 

Therefore, after a discussion of the vanous factors responsible for 

juvenile delinquency it may be said that juvenile delinquency is by and large, a 

product of social and economic maladjustment19
• Not one factor is the sole cause 

of juvenile delinquency. Nevertheless where a juvenile does commit an offence 

he should be treated separately from the adult offenders. The juvenile 

delinquents require special treatment in the criminal justice system distinct and 

separate from other accused. They need to be treated separately because if they 

are prosecuted in ordinary courts and are sentenced to same penalties as adults 

18. Dr. S Guruswamy, Juvenile Delinquency : Occurrence, Care and Cure, 32 Social Defence 
(1993) 7 

19.Munna V State ofUP,AIR 1982 SC 806. 
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and serve their sentence in same prisons in which hardened and habitual 

criminals are kept or lodged then the result would be that young offenders would 

come in the company of hardened criminals and learn criminal behavior from the 

adult ones. Besides, the children are brought to jail on the charge of having 

committed minor offences and kept in jails as i.mdertrial prisoners for a long time 

with dreaded criminals and most of the times they are subjected to sexual 

exploitation as well. This has a negative effect on the growth and development of 

the child. Hence, keeping in mind the need for a differential approach towards 

the problem of juvenile delinquency has given rise to a different law for juvenile 

delinquents. Therefore, the Juvenile Justice Act, 1986 was enacted by the 

parliament to deal with the problems of neglected and delinquent juveniles and 

for the adjudication of certain matters relating to and disposition of delinquent 

juveniles. 

However, the juvenile Justice Act, 1986 has now been repealed by The 

Juvenile Justice (Care and Protection of Children) Act, 200020
• The Act is based 

on the provision of the Indian Constitution and the Convention on the Rights of 

the Child and on principles of the United Nations Standard Minimum Rules for 

the Administration of Juvenile Justice 1985 (The Beijing Rules), 

the United Nations Rules for the Protection of Juveniles Deprived of their 

liberty (1990) and all other relevant international instruments. The Preamble of 

the Act states that it is an act to consolidate and amend the law relating to 

juveniles in conflict with law and children in need of care and protection, by 

providing for proper care, protection and treatment by catering to their 

development needs, and by adopting a child - friendly approach in the 

adjudication and disposition of matters in the best interests of children and for 

their ultimate rehabilitation and for matters connected therewith or incidental 

thereto. 

Objectives of the Act-

1) To lay down the basic principles for administering justice to a juvenile or 

the child; 

20. Hereinafter referred to as the Act. 
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2) To make the juvenile system meant for a juvenile or the child more 

appreciative of the development needs in comparison to criminal justice 

system as applicable to adults; 

3) To bring the juvenile law in conformity with the United Conve_ntion on 

the Rights of the Child; 

4) To prescribe a uniform age of eighteen years for both boys and girls; 

5) To ensure speedy disposal of cases by the authorities regarding juvenile or 

the child within a time limit of four months; 

6) To spell out the role of the state as a facilitator rather than doer by 

involving voluntary organizations and local bodies in the implementation 

of the legislation; 

7) To create special juvenile police units with a humane approach through 

sensitization and training of police personnel; 

8) To enable increased accessibility to a juvenile or the child by establishing 

Juvenile Justice Boards and Child Welfare Committees and Homes in 

each district or groups of districts; 

9) To minimize the stigma and in keeping with the developmental needs of 

the juvenile or the child to make separate provision for juveniles in 

conflict with law and child in need of care and protection; 

10) To provide for effective provisions and various alternatives for 

rehabilitation and social reintegration such as adoption, foster care, 

sponsorship and after care of abandoned, destitute, neglected and 

delinquent juvenile and child. 

[A] DETERMINATION OF AGE OF JUVENILE 

In the context of adjudication of certain matters relating to delinquent 

juveniles a question may arise as to who is a juvenile and a delinquent juvenile? 

It is pertinent to note here that the term delinquent juvenile has been replaced by 

the term 'juvenile in conflict with law" by the Juvenile Justice (Care and 

Protection of Children) Act, 2000. Section 2(K)21 .and 2(Lf2 oftheAct defmes a 

21. Section 2(K) says, ."juvenile" or "child'' means a person who has not completed eighteenth 
year of age. 

121 



juvenile and a juvenile in conflict with law separately. Next, another question

may arise as to what are the factors for the determination of the age of the 

juvenile? Before proceeding further with the question of the determination of the 

age of the juvenile it is desirable to refer to the provisions laid down in the 

Juvenile Justice (Care and Protection of Children) Act, 2000 for the purpose of 

determination of the age of the juvenile. Section 7 A23 of the Act lays down the 

provisions for the presumption and determination of the age of the juvenile. It 

may be mentioned here that section 7 A has been inserted by virtue of the 

Juvenile Justice (Care and Protection of Children) Amendment Act, 2006. 

Mention may also be made of the Juvenile Justice (Care and Protection of 

Children) Rules, 2007, wherein rules have been made with respect to the 

procedure to be followed in the determination of the 'age24
. The issue of 

22. Section 2(L) says, "juvenile in conflict with law" means a juvenile who is alleged to have committed an offence and has not 
completed eighteenth year of age as on the date of commission of such offence. 

23. Section 7A(l) says, "whenever a claim of juvenility is raised before any Court or a Court is of the opinion that an accused 
person was a juvenile on the date of commission of the offence, the court shall make on inquiry, take such evidence as may be 
necessary (but not an affidavit) so as to detennine ,the age of .such person, and shall record a finding whether the person is a 
juvenile or not, stating his age as nearly as may be: 
Provided that a claim of juvenility may be raised before any court and it shall be recognized at any stage, even after final 
disposal of the case and such claim shall be determined in terms of the provisions contained in this Act and the rules made 
there under, even if the'juvenile has ceased to be so on or before the date of commencement of this Act." 
Section 7A(2) says, .. If the Courtfmds a person to be a juvenile on the date of commission of the offence under sub-section(/), 
it shallfonvard the juvenile to the Boanl for passing appropriate orders and the sentence, if any, passed by a court shall be 
deemed to have no effect." 

24. Rule 12(1) says, .. In evety case concerning a child or a juvenile in conflict with law, the court or the Board or as the case may 
be the committee referred to in rule 19 of these rule shall determine the age of such juvenile or child or a juvenile in conflict 
with law within a period of thirty days jium the date of making of the application for that purpose". 
Rule 12(2) says, "The Court or the Boanl or as the case may be Committee shall decide the juvenility or other wise of the 
juvenile or the child or as the case may be the juvenile in conflict with law, prima facie on the basis of physical appearance or 
documents, if available and send him to the observation home or injaif'. 
Rule 12(3) says, "In every case concerning a child or juvenile in conflict with law, the age determination inquiry shall be 
conducted by the court or the Board or as the case may be the committee by seeking evidence by obtaining-
(a) (i) the matriculation or equivalent certificates if available, and in the absence whereof; 

(ii) the date of birth certificate from the school (other than a play school) first attended; and in the absence whereof; 
(iii) the birth certificate given by a corporation or a municipal authority or a pancahyat: 

(b) and only in the ·absence of either (i), (U) or (iii) of clause (a) above the medical opinion will be sought from a duly 
constituted Medical Board, which will declare the age of the juvenile or child. In case exact assessment of the age 
cannot be done, the court or the Board or as the case may be, the committee, for the reasons to be recorded by them, 
may, if considered necessary, give benefit to the child or juvenile by considering his/her age on lower side within the 
margin of one year. And while passing orders in such case, shall, after taking into considertition such evidence as may 
be available, or the medical opinion, as the case may be record a finding in respect of his age and either of the evidence 
specified in any of the clauses (a)(i), (ii), (iii) or in the absence whereof, clatJSe (b) shall be the conclusive Proof of the 
age as regards such child or the juvenile in conflict with law". 

Rule 12(4) says, "If the age of the juvenile or child or the juvenile in conflict with law is found to be below 18years on the date 
of offence, on the basis a/any of the conclusive pmofspecified in sUb-rule(3), the court or the Board or as tize case may be the 
committee shall in writing.pass an onler stating the age and declaring the status ofjuvenility or otherWise,for the purpose of 
the Act and these rules and a copy of the order shall be given If! such juvenile or the person concerned." 
Rule 12(5) says, "Save and except where,further enquiry or othenvise is required interalia, in tenm of section 7 A, section 64 
of the Act and these rules,.nofui-ther inquiry shall be conducted by the Court or the Board after e.:ramining and obtaining the 
certificate or any odzer documentary proof referred to in sub-rule (3) of this Rule." 
Rule 12(6) says,"The provisions contained in this ntle shall also apply to those disposed of cases, where the status of 
juvenility has not been determined in accordance with the provisions contained in sub-role (3) and the Act, requiring 
dispensation of the sentence under the Act for passing appropriate order in the interest of the juvenile in conflict wilh law". 
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· determination of the age of the juvenile came up before the Supreme Court in a 

number of cases. 

In Umesh Chandra V. State of Rajasthan25
, the appellant was charged 

under sections 364 and 302, Indian Penal Code. The trial court had overruled a 

preliminary objection that the session Judge was not competent to try the case of 

the appellant as he was a child under the provisions of the Rajasthan Children 

Act, .1970. Thereafter, the appellant filed a revision to the Rajasthan High Court 

against the order. The revision was dismissed by the High court which held that 

the Children Act was not applicable to the appellant as the Act had not been 

enforced in Tonk district on the date of the occurrence. It was further held by the 

High Court that the appellant had failed to prove that he was below 16 years of 

age. The appellant, therefore, filed appeal by special leave which was directed 

against the judgment of the High Court of Rajasthan. 

The learned Counsel for the appellant had assailed the fmding of the High 

Court and contended that the High Court had based its decision on wholly 

irrelevant material and had also committed error oflaw in appreciating important 

documentary evidence. Another point of argument was the application of the Act 

to Tonk where the offence was committed. In the opinion of the Court as the 

Rajasthan Children Act, 1970 had thereby been enforced in the entire state, thus, 

the question no longer survived because where a situation contemplated by 

section 26 of the Rajasthan Children Act, 1970 (in short "the Act") arises, an 

accused, who is found to be a child, has to be forwarded by the sessions court to 

the children's Court which can pass appropriate sentence. Where, however, 

proceedings against a child are pending before Sessions Judge section 26 of the 

Act enjoins a duty on the Court in which the proceeding in respect of the child is 

pending on the date on which the Act is extended to the area to act in the manner 

therein prescribed. In such a situation, the court was under an obligation to 

proceed with the trial and record a fmding as if the Act does not apply. But after 

the trial was concluded and a fmding was recorded that the child had committed 

an offence, the court could noi pass any sentence but the court was under a 

25. AIR 1984 SC 1057 
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statutory obligation to forward a child to the children's Court which shall pass 

orders in respect of that child in accordance with the provisions of the Act as if it 

had been satisfied on ·inquiry under the Act that the child had committed the 

offence. Therefore, in the opinion of the Court, in vie.w of this provision section 

21 would be attracted and the children's court will have to deal with the child 

under section 21. Thus, in the view of the court the main point for consideration 

in this case was what is the exact date of birth of the appellant. The court agreed 

with the approach made by the High Court that in cases like these ordinarily the 

oral evidence can hardly be used to determine the correct age of a person, and the 

question, therefore, would largely depend on the documents and the nature of 

their authenticity. Oral evidence could be of use if documentary evidence was 

not ava:ilable and even the horoscope could not be relied on because it could be 

prepared at any time to suit the needs of a particular situation. 

The Court further referred to the testimony of the appellant's father 

according to which the appellant was born on 22.6.57 and was aged 15 years 9 

months on 12.3.1973 ie the date of occurrence. However, the Court did not 

dispute the fact that there was nothing to show the birth of the appellant nor any 

evidence has been produced on this aspect of the matter. The first document 

wherein the age of the appellant was clearly entered was the admission form of 

the school where the date of birth of the appellant had been shown as 22.6.1957. 

In the opinion of the Court the High Court seemed to have rejected this 

document by adopting a very peculiar process of reasoning which apart from 

being unintelligible was also legally erroneous and the High Court seemed to 

have thought that the admission forms as also the schools register both of which 

were, according to the evidence, maintained in the due course of business, were 

not admissible in evidence because they were not kept or made by any public 

officer. 

The Court observed that the High Court seemed to have confused the 

provisions of S-35, 73 and 74 of the Evidence Act in interpreting the documents 

which were admissible not as public documents or documents maintained by 

public servants under sections 34, 73 or 74 but which were admissible under 
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sectiori 35 of the Evidence Act: A perusal of the provisions of section 35 would · 

clearly reveal that there is no legal requirement that the public or other official 

book should be kept only by a public officer but all that is required is that it 

should be kept in discharge of an official duty. Therefore, the Court held that in 

these circumstances the view. of the High Court with regard to section 35 is 

plainly untenable and sections 73 and 74 are utterly irrelevant. 

Another question that was argued at the Bar was as to what is the material 

date which is to be seen for the purpose of application of the Act? In this respect 

the Court observed that in view of its finding that at the time of occurrence the 

appellant was undoubtedly a child within the provisions of the Act, the further 

question that if he could be tried as a child if he had become more than 16 years 

by the time the case went upto the court, does not survive because the Act itself 

takes care of such contingency. In this connection the Court referred to sections 3 

and 26 of the Act and submitted that a combined reading of these two sections 

would clearly show that the statue takes care of contingencies where proceedings 

in respect of a child were pending in any court in any area on the date on which 

the Act came into force. As regards the general applicability of the Act, the Court 

was clearly of the view that the relevant date for the applicability of the Act is the 

date on which the offence takes place. In the view of the Court the children Act 

was enacted to protect young children from the consequences of their criminal 

acts on the footing that their mind at that age could not be said to be mature for 

imputing measures as in the case of an adult. Therefore, this being the 

intendment of the Act, a clear finding had to be recorded that the relevant date 

for applicability of the Act is the date on which the offence takes place. In the 

view of the Court sections 3 and 26 became necessary because it was quite 

possible that by the time the case comes up for trial, the child mayhave ceased to 

be a child. Since both the sections clearly pointed in the direction of the relevant 

date for the applicability of the Act as date of occurrence therefore, the Court 

was of the view that the relevant date for applicability of the Act so far as age of 

the accused, who claims to be a child, is concerned, is the date of the occurrence 

and not the date of the trial. 
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Gopinath Ghosh- V. State of WF6 is a relevant case in point where the 

Supreme Court observed that the appellant had been convicted by the trial court 

along with two_other accused under section 302 read with section 34 IPC and all 

of them were awarded imprisonment for life. All the three accused preferred the 

appeal in the Calcutta High Court. The Division Bench dismissed _the appeal of 

the appellant holding him guilty under section 302 IPC, while the appeal of the 

other two accused had been accepted and their conviction set aside. Hence; the 

appellant filed the appeal by special leave to the Supreme Court. 

It was urged by the learned Counsel for the appellant that on the date of 

the offence the appellant was aged below 18 years and was therefore a 'child' 

within the meaning of the expression in the West Bengal Children Act, 1959 and, 

therefore the court had no jurisdiction to sentence him to suffer imprisonment 

after holding a trial. In view of this contention, the Supreme Court framed the 

issue with regard to age of the appellant on the date of the offence and remitted 

the issue to learned Sessions Judge to certify the finding after giving opportunity 

to both sides to lead both oral and documentary evidence. The learned 

Additional Sessions Judge after hearing both the sides certified his finding that 

appellant Gopinath Ghosh was aged between 16 and 17 years on the date of the 

offence27
• 

The Supreme Court observed that unfortunately, the appellant had never 

questioned the jurisdiction of the Sessions Court and had given his age as 20 

years when questioned by the learned Additional Sessions Judge. It was not 

contended before the learned Additional Session Judge as well as at the hearing 

of his appeal in the High Court that he was a juvenile delinquent within the 

meaning of the West Bengal Children Act and, therefore, the Court had no 

jurisdiction to try him, as well as the court had no jurisdiction to sentence him to 

suffer imprisonment for life. It was for the first time that this contention was 

raised before the Supreme Court. The Court observed that in view of the 

26. AIR 1984 SC 237. 
27. Id. at 239. 
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underlying intendment and beneficial provisionS of the Act read with clause( f) of 

Article 39 of the Constitution, the Court considered it proper not to allow a 

technical contention that this contention is being raised in this court for the first 

time to thwart .the benefit of the provisions being extended to the appellant, if he 

was otherwise entitled to it. The Supreme Court stated that on the basis of the age 

report submitted by the Sessions Court to the effect that the appellant was a 

juvenile delinquent on the date of offence; the court of the Magistrate could not 

have committed the case to the Court of Session. Only an enquiry could be held 

against the appellant as provided in the West Bengal Children Act, and he could 

not be sentenced do suffer imprisonment. 

The court held that the entire trial of the appellant was thus without 

jurisdiction and was vitiated. It was consequently held that the conviction of the 

appellant by the trial court and confirmed by the High Court were unsustainable 

and they must be set aside. Further, the Supreme Court observed that the apex 

court ordinarily would be reluctant to entertain a contention based on factual 

averments raised for the first time before it. However, the court observed that it 

would be equally reluctant to ignore, overlook or nullify the beneficial 

provisions of a very socially progressive statute by taking shield behind the 

technicality of the contention being raised for the first time in the Supreme 

Court28
• 

It is significant to note here that generally the Supreme Court does not 

admit a fresh plea relating to facts in a criminal appeal which was not raised 

before the trial court. But in view of the juvenile delinquent the court took a 

liberal view and made an exception to the above rule. In the above case, 

therefore, the court admitted the plea of age of the appellant and decided it. The 

court on the sole basis of age of the accused vitiated the whole trial. The court 

went a step further by lying down that the trial judge must make an enquiry into 

the age of the accused in such cases before proceeding further. 

The court was of the opinion that whenever a case is bought before the 

Magistrate and the accused appears to be aged 21 years or below, before 

28. /d. at 240- 41. 
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proceeding with the trial or undertaking an inquiiy, an enquiry mu~t be made 

about the age of the accused on the date of the occurrence. This ought to be more 

so where Special Acts dealing with juvenile delinquents are in force. It was 

stated that this procedure, if properly followed would avoid a journey up to the 

Apex court and the return journey to the grass root court29
• 

Subsequently in Bhoop Ram V State of U.P0
, the Supreme Court had to 

deal with the only question whether the appellant who had been convicted along 

with five others for the offence of murder and had been sentenced to 

imprisonment for life, should have been treated as a 'child' within the meaning 

of section 2(4) of the U.P Children Act, 1951 and sent to an approved school for 

detention therein till he attained the age of 18 years instead of being sentenced 

to undergo imprisonment in jail. The appellant is support of his contention that 

he was less than 16 years of age on the date of the commission of the offence 

relied upon a school certificate wherein his date of birth was shown. The trial 

court without going into the question whether the appellant was below 16 years 

of age on the date of the commission of the offence, adverted only to the fact that 

appellant was below 18 years of age at the relevant time and proceeded to follow 

the radio in Bachchey La! V. State of U.P1 and awarded the lesser sentence of 

imprisonment for life instead of the extreme penalty of death sentence. The 

Supreme Court at the stage of admission of special leave petition, directed the 

Sessions Judge to conduct an inquiry into the age of the appellant and submit the 

report. 

The appellant did not place any other material before the Session Judge 

except the school certificate to prove that he had not completed 16 years on the 

date of the commission of the offence. The Sessions Judge, after considering the 

medical certificate and the school certificate stated in the report that the appellant 

appeared to be about 28 - 29 years of age which meant that the appellant would 

have completed 16 years on the date of the occurrence. The Sessions Judge had 

rejected the school certificate produced by the appellant on the ground that 'it is 

29./d 
30. (1989) 3 sec 1. 
31. (1976) 4 sec 305. 
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not unusual that in schools ag~s are understated by"one or two years for futUre 

benefits". Whereas the learned Counsel for the appellant argued that the Chief 

Medical Officer's certificate and the- session Judge's report regarding the age of 

the appellant are based only on their respective opinions whereas the school 

certificate produced by the appellant contains definite information regarding the 

date ofbirth of the appellant and hence the school certificate should prevail over 

the certificate of the Doctor and the report of the Session Judge specially in the 

absence of any material to raise doubts about the truth of the entries in the 

certificate. 

Therefore, disagreeing with the report of the Sessions Judge to the effect 

that the appellant was not a 'child', the Supreme Court, on the basis of the 

evidence addressed before the Sessions Judge, was of the opinion that the 

appellant could not have completed 16 years of age when the occurrence took 

place. The Supreme Court observed that the appellant should thus have been 

dealt with under the U.P Children Act, 1951 instead of being sentenced to 

imprisonment on his conviction by the Session Judge. The crucial question 

before the Supreme Court was how to deal with the appellant who was more than 

28 years of age at the time of decision of the appeal by the Supreme Court. It was 

observed that there was no question for the appellant being sent at that age to an 

approved school under the U.P. Children Act, 1951 for being detained there, as 

he had crossed the maximum age of detention in an approved school ie 18 years. 

Referring to and following the precedent of the Supreme Court in Jayendra V. 

State of U.P2
, the Supreme Court in this case sustained the conviction of the 

appellant under all charges framed against him but quashed the sentence 

awarded to him and directed his release forthwith. 

Similarly, in Pradeep Kumar V. State of U.P33
, the Supreme Court had the 

occasion to consider the sole question whether each ofthe appellants in the three 

appeals before the Supreme Court was a 'child' within the meaning of the U.P 

Children Act, 1951, and as such, on conviction under section 302 read with 

32. (1981) 4 sec 149. 
33. AIR 1994 SC 104. 
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section 34 IPC, should have been sent to an approved school for detention till the 

age of 18 years. The Supreme Court was satisfied that on the date of occurrence 

the appellants had not completed.l6. years of age and"as such they should have 

been dealt with under the U.P Children Act instead of being sentenced to 

imprisonment on conviction under sections 302/34 IPC. Since the appellants at 

the time of the judgement by the Supreme Court were aged more than 30 years, 

the Supreme Court observed that there was no question of sending them to an 

approved school for detention. Accordingly, while sustaining the conviction of 

the appellants under the charges framed against them, the sentences as awarded 

to them were quashed and appellants were directed to be released. 

Thereafter, in Bhola Bhagat V. State of Bihm)4
, where out of ten accused 

persons all of whom had been sentenced by the trial court to undergo 

imprisonment. for life for the offence under section 302 read with section 149 

IPC, three of them were below 16 years of age on the date of the occurrence of 

the offence. However, the trial court did not give the benefit of Bihar Children 

Act to the said accused person. 

In appeal before the High Court of Patna, the argument was that the said 

there convicted appellants were children as defined in the Bihar Children Act, 

1982 on the date of the occurrence, and their trial along with the adult accused by 

the criminal court was not in accordance with law. However, this contention was 

rejected by the High Court. The High Court relied upon a judgement of the 

Supreme Court in the case of State of Haryana V. Balwant Singh35
, wherein it has 

been observed that if the plea that the accused was a child had not been raised 

before the committal court as well as before the trial court, the High Court could 

not merely on the basis of the age recorded in the statement under section 313 

CrPc conclude that the respondent was a 'child' within the meaning of the 

definition of the expression under the Act on the date of the occurrence in the 

absence of any other material to support that conclusion36
• 

34. AIR 1998 SC 236. 
35.1993 Supp.(l) sec 409. 
36. !d. note 34 at 238 - 39. 
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Therefore, the Supreme Court held that such approach of the High Court 

in dealing with the question .of age of the appellants and the denial of benefit to 

them of the provisions of both the Acts was not proper. If the High Court had 

doubts about the correctness of their age as given by the appellants and also as 

estimated by the trial court, it ought to have ordered on enquiry to determine 

their ages, and it should not have brushed aside their plea without such enquiry37
• 

The Supreme Court accordingly, following the course earlier adopted by 

the Supreme Court in the cases of Gopinath Ghosh38
, Bhoop Ram39 and Pradeep 

Kuma/0 while sustaining the conviction of the appellants, quashed the sentences 

awarded to them, as all of them had crossed the maximum age detention in an 

approved school. 

The Supreme Court further reiterated that when a plea is raised on behalf 

of an accused that he was a 'child' within the meaning of the definition of the 

expression under the Act, it become obligatory for the court, in case it entertains 

any doubt about the age as claimed by the accused, to hold an inquiry itself for 

determination of the question of age of the accused or cause an enquiry to be held 

and seek a report regarding the same, if necessary, by making the parties to lead 

evidence in that regard. Keeping in view the beneficial nature of the socially 

oriented legislation, it is an obligation of the court where such a plea is raised to 

examine that plea and it cannot fold its hands and without returning a positive 

finding regarding that plea, deny the benefit of the provisions to an accused. The 

Court observed that it expected the High Courts and the Subordinate Courts to 

deal with such cases with more sensitivity as otherwise the objects of the Acts 

would be frustrated and the effort of the legislature to reform the delinquent child 

and reclaim him as a use:fiJl m~m_ber of the society would be frustrated41 

In another instance the question of the credibility of the Register of Births 

and Deaths came up before the Supreme Court in Santenu Mitra V. State of West 

37. !d. 
38. Gopinath Ghosh V. State ofW.B,_AIR 1984 SC 237. 
39. Bhoop Ram V. State ofU.P_(I989) 3 SCC I 
40. Pradeep Kumar V. State ofU.P, AIR 1994 SC 104. 
41. AIR 1998 SC 236 at 242. 
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Bengd/42
• In this case the appellant was facing a trial under section 302 IPC · 

before the Court of Session and ills· plea was that he was a child on the date of the 

connnission ofthe offence. The appellant strongly relied upon ari entry made in 

the Register of Birth and Deaths. The court observed that even though the date of 

birth of the appellant as recorded in the register was 19 .11. 72, since the entry was 

made sometime between 14.8. 78 and 18.11. 78 it was not contemporaneous and 

thus not reliable. The High Court on being approached again in revision rejected 

the plea of the appellant. The Supreme Court was of the view that the High Court 

fell in error in not holding the appellant to be below 16 years of age on the date of 

connnission of the offence. 

The court stated that it is no body's case that the entry in the Register of 

Births and Deaths is not a genuine entry. Once that entry was recorded by an 

official in performance of his duties, it cannot be doubted on the mere argument 

that it was not contemporaneous with the suggested date of birth of the appellant. 

It was further stated that the occurrence had taken place much later and it could 

not have been expected on the date when the entry was made that the appellant 

would claim benefit thereof on the connnission of some offence. Therefore, the 

Supreme Court without hesitation set aside the impugned order of the High 

Court and declared the appellant to be a juvenile. 

However, there came about a change in the judicial attitude in respect of 

the determination of the age of the juvenile which is evident from the case of 

Armit Das V. State of Bihar43
, where two questions arose for consideration before 

the Supreme Court. First, by reference to which date the age of the petitioner is 

required to be determined for finding out whether he is a juvenile or not. 

Secondly, whether the finding as to age, as arrived at by the courts below and 

maintained by the High Court, can be sustained. 

The learned Counsel for the appellant submitted that it is the date of the 

offence which is crucial for determining the age of the person claiming to be a 

juvenile while according to the learned Additional Solicitor General it is the date 

42. AIR 1999 SC 1587. 
43. AIR 2000 SC 2264. 
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· on which the person is ·bought before the competent authority by reference to 

which the age of the person is required to be determined so as to find out whether 

he is a juvenile or not44
• It was pointed out by the court that neither the definition 

of the juvenile nor any other provision contained in the Juvenile Justice Act, 

1986 specifically provides the date by reference to which the age of a boy or a 

girl has to be determined so as to find out whether he or she is a juvenile or not. 

The court observed that the scheme of the Juvenile Justice Act contemplates its 

applicability coming into play only when the person may appear or be brought 

before the competent authority. Referring to the relevant provisions of the 

Juvenile Justice Act, the Court observed that a reading of the relevant provisions 

makes it very clear that an enquiry as to the age of the juvenile has to be made 

only when his is brought or appears before the competent authority. A police 

officer or a Magistrate who is not empowered to act or cannot act as a competent 

authority has to merely form an opinion guided by the apparent age ofthe person 

and in the event of forming an opinion that he is a juvenile, he has to forward him 

to the competent authority at the earliest subject to arrangements for keeping in 

custody and safety of the person having been made for the duration of time 

elapsing in between. The competent authority shall proceed to hold an enquiry as 

to the age of that person for determining the same by reference to the date of the 

appearance of the person before it or by reference to the date when such person · 

was brought before it. It is irrelevant what was the age of the person on the date 

of commission of the offence45
• 

'During the course of hearing an important question that was posed by the 

court to the learned senior counsel for appellant as to what happens if a boy or a 

girl of just less than 16 or 18 years of age commits an offence and then leaves the 

country or for any reasons neither appears nor is brought before the competent 

authority until he or she attains the age of 50 years? Disagreeing with the 

interpretation suggested by the learned Senior Counsel for the appellant, the 

court was of the opinion that the procedure prescribed by the provisions of the 

44. !d. at 2266. 
45. !d. at 2267 - 68. 
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Act has- to be adopted only when the competent authority finds the person 

brought before it or appearing before it to be under 16 years of age if a boy and 

under 18 years of age if a girl on the date of being brought or such appearance 

first before the competent authority. The date of the commission of-the offence is 

irrelevant for finding out whether the person is a juvenile within the meaning of 

clause (h) of section 2 of the Juvenile Justice Act, 198646
• 

The learned Senior Counsel for the appellant invited the attention of the 

Supreme Court to the following cases Santenu Mitra V. State of WB47
, Bhola 

Bhagat V. State of Biha/8 and Gopinath Ghosh V. State of W.B. 49
• The learned 

senior Counsel emphasized that in all these cases the question whether the 

person arrayed as accused/appellant before the court was a juvenile or not was 

decided by taking into consideration the age of the accused on the date of 

occurrence or the date of the commission of the offence. The Supreme Court 

observed that these cases are authorities for the propositions that (i) the 

technicality of the accused having not claimed the benefit of the provisions of the 

Juvenile Justice Act at the earliest opportunity or before any of the courts below 

should not keeping in view the intendment of the legislation, come in the way of 
' 

the benefit being extended to the accused appellant even if the plea was raised 

for the first time before the court, (ii) a hypertechnical approach should not be 

adopted in support of the plea that he was a juvenile and if two views may be 

possible on the same evidence, the court should lean in favour of holding the 

accused to be a juvenile in borderline cases and (iii) the provisions of the Act are 

mandatory and while implementing the provisions of the Act, those charged with 

responsibilities should show sensitivity and concern for a juvenile. However, in 

none of the cases the specific issue- by reference to which date (the da_te of the 

offence or the date of production of the person before the competent authority); 

the court shall determine whether the person was a juvenile or not, was neither 

46. Id. at 2269. 
47. AIR !999 SC 1587. 
48. AIR !998 SC 236. 
49. AIR 1984 SC 237 
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raised or dedded50
. The c;ourt, therefore, made it clear that the crucial date for 

determining the· question whether a person is juvenile is the date when he is 

brought before the competent authority. The Court. observed that so far as the 

finding regarding the age of the appellant is concerned it is based on appreciation 

of evidence and arrived at after taking into consideration of the material 

available on record and valid reasons having been.assigned for it51
• 

Thereafter, in subsequent cases also the Supreme Court had opportunity 

to deal with the issue of determination of age of juvenile and refused to accept 

the claim of juvenility. In Ramdeo Chauhan V. State of Assam 52
, where the 

petitioner who had been awarded death sentence by the trial court and the High 

Court and had been confirmed by the Supreme Court filed review petition on the 

ground that the petitioner was a juvenile on the date of commission of the 

offence. According to the petitioner he was 15 years 1 month and 7 days old on 

the date of the occurrence. It was contended that the trial court wrongly held the 

petitioner to be more than 20 years of age and the High Court erred in not 

deciding the question of age despite concession made by the Counsel appearing 

for the petitioner. It was submitted that the Counsel of the accused could not have 

sacrificed the interest of the accused and should have insisted on a finding from 

the court regarding his being a child or a juvenile. The court observed that the 

grounds urged in the petition and at the Bar do not make out a case for review. In 

the guise of this petition, the petitioner had sought the reappraisal of the whole 

evidence, firstly, to hold him not guilty and even if he was found guilty to give 

him the benefit of the Act. In the opinion of the court the contentions raised and 

the prayers made were admittedly beyond the scope of review. It was further 

observed that this petition could be dismissed only on this ground. However, 

being the case of death sentence, the court decided to consider the whole matter 

in depth to ascertain as to whether the petitioner is entitled to the benefit of the 

Act or not. The Court observed that it further opted to consider that even if he is 

not proved to be a juvenile, can he be given the benefit of his age. on the ground 

50.AIR 2000 SC"2264 at 2270 - 71. 
51. !d. at 2272. 
52. (2001)5 SCC714. 
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of his allegedly being on the borders of the age contemplated under the Act for 

the purposes of awarding him the alternative sentence of imprisonment for life 53
• 

It was further observed that in the case of the petitioner, it appears that the 

investigating officer, the Magistrate before whom the accused was produced, the 

Magistrate who recorded his confessional statement and the Sessions Court to 

whom the accused was committed did not find that the accused was a juvenile or 

a child. Such Magistrate and court were in a better position to form an opinion 

regarding the age of the accused that had admittedly appeared before them as 

they had the opportunity to see and observe him. The court held that there was no 

doubt in their mind that the plea of the petitioner being a juvenile is not only an 

afterthought but a concoction of his imagination at the belated stage to thwart the 

cause of justice by having resort to wrangles of procedures and technicalities of 

law. 54 

The court held that it was satisfied that the petitioner was not a juvenile 

within the meaning of the Act nor did he seriously claim to be a juvenile for the 

purpose of getting the benefit of section 22 of the Act. The judgement of the trial 

court and the High Court cannot be assailed on the ground of having been passed 

in violation of the mandate of law. It was further observed that despite holding 

that neither was the petitioner juvenile nor were the provisions of the Act 

applicable to the case, the court examined this matter from another angle ie to 

find out as to whether the petitioner was near or about the age of a juvenile for 

the purposes of ascertaining as to whether the death sentence can be substituted 

by imprisonment for life. The court was of the considered opinion that the 

technicalities of law cannot come in the way of dispensing justice in a case 

where the accused is likely to be given the extreme penalty imposable under law. 

In deference to the judgement ofthis court in Gopinath Ghosh V. State ofW.B55
, 

and Bhola Bhagat V. State of Bihar56
, the court took upon to examine as to 

whether the accused was a child or was near or about the age of juvenile for the 

53. !d. at 731. 
54. Id. at 732- 33. 
55: 1984 supp sec 228. 
56. (1997) 8 sec no. 

136 



purposes of ascertaining as to whether the death sentence can be sustained by 

imprisonment for life 57
• 

After examining the evidence led before the trial court in this regard the 

court found no reason to disagreewith the reasoned conclusions arrived at by the 

trial court58
• 

Therefore, in view of the majority judgement the review petition was 

dismissed. 

In Omprakash V. State of Uttarancha/59
, the appellant accused had been 

convicted under section 302 and 307 IPC by the learned Additional Sessions 

Judge, Dehradun. For committing the offence of murder, death sentence was 

imposed. The appellant also preferred an appeal from jail. The High Court 

dismissed the appeal preferred by the accused - appellant and confirmed the 

death sentence and other sentences passed against him for the offences under 

sections 302 and 307 IPC. It was against this judgement of the High Court that 

the present appeal before the Supreme Court was preferred by the accused 

through jail authorities. 

The court observed that regarding the age of the appellant, a contention 

had been raised that he was a juvenile at the time of commission of crime on 15 -

11 - 1994 because he had given his age as 20 years in his statement recorded 

under section 313 CrPc on 7- 3 - 2001. Apart from the fact that on behalf of the 

appellant no proof was adduced regarding his age, the High Court noted that he 

admittedly had opened the bank account in Punjab National Bank at Dehradun 

on 9- 3- 1994. The High Court observed that the appellant would not have been 

in a position to open the account unless he was a major and declared himself to 

be so. That view was also taken by the trial court. The court observed that the 

approach of the trial court as well as .the High Court on this aspect cannot be 

faulted. Therefore, in view of the foregoing discussion the court affirmed the 

57. (2001) 5 sec 714 at 734- 35 
58. Id. at 737. · 
59. (2003) 1 sec 648. 
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conviction of the appellant accused under section 302 IPC and the appeal was 

dismissed60
• 

In Surinder Singh and Another V. State of U.P. 61
, the appellants were 

found guilty of offence punishable under section 302 read with section 34 of the 

Indian Penal Code, 1860 by the Allahabad High Court, upsetting the judgement 

of acquittal passed by the Session Judge, Rampur. The court observed that in the 

present appeal, the learned Counsel for the appellants at the threshold took 

exception to the trial on the ground that the accused persons ,were juveniles as 

defined under the Juvenile Justice Act, 1986 (in short the 'Juvenile Act') at the 

time of occurrence. There was no determination of their respective ages and if 

the trial court doubted the correctness of their age a proper enquiry to determine 

their age should have been undertaken. It was pointed out that one of the accused 

ie Surinder Singh claimed his age to be 16/17 years, while other accused Pinder 

Singh claimed his age to 17/18 years. The trial court noted that the age of 

Surinder Singh appeared to be 18/19 years. It was submitted that while the 

accused persons were in jail, they were kept in a cell of the jail meant for 

juvenile. According to the appellants, this itself is indicative of the fact that they 

were juveniles62
. 

The court further held that the jurisdictional issue based on purported 

ages of the accused needs consideration first. The question relating to the age of 

the accused was never raised before the courts below, necessitating a decision in 

this regard. It was pointed out by the court that infact the juvenile Act on which 

the appellants had placed reliance was not in existence at the time of occurrence 

and Uttar Pradesh Children Act, 1951 (in short the 'Children Act') which was 

repealed by Juvenile Act was operative. Clause ( 4) of section 2 of the children 

Act defines 'child' who is under the age of 16 years. Statement of the accused on 

which great reliance was placed by Learned Counsel for the appellants itself 

shows that the accused Surinder Singh and Pinder Singh stated their ages to be 

16/17 and 18/19 years. Though the statement was recorded few months after the 

60. Id. at 659 
61. AIR 2003 SC 3811. 
62. Id. at 3814. 
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occurrence that does not really show that the accused were less than the · 
. 

prescribed age on the date of occurrence. Further, at no point of time during trial 

or before the High Court this question was raised. 

It was further observed by the Court that the necessity of determining the 

age of the accused arises when the accused raises a plea and the Court entertains 

a doubt. Here, no claim was made by the accused that he was a child and 

therefore, the question of the court entertaining a doubt did not arise. Further, the 

mere fact that the accused were put in a cell meant for juveniles as contended by 

learned Counsel for the appellants is a plea which is just to be noted and rejected. 

The Court pointed out that there was no material to even substantiate this stand; 

!lor any such treatment could be specifically said to have been meted out by any 

orders of Court/ Authority. On the contrary, the order of bail passed by the 

Allahabad High Coui:t by which bail was granted did not even direct that they 

were to be kept in a cell meant for juveniles. The order dated 9- 2- 1987 was 

passed when after admitting the appeal, the present appellants were directed to 

be released on bail in the concerned Government appeal and at that time there 

was not even any adjudication of the question whether the accused were 

child/juvenile. Therefore, the court observed that in the aforesaid background, 

plea based on purported age raised by the appellants had no merit and was 

rejected63
. Similarly, in Bikau Pandey and others V. State of Bihar64

, the Court 

held that the jurisdictional issue based on purported age of the accused needs 

consideration first. The question relating to the age of the accused was never 

raised before the Courts below during trial, and in appeal, necessitating a 

decision in this regard. In fact, the Juvenile Act on which the appellants had 

placed reliance was not in existence at the time of occurrence. Further, at no 

point of time during trial or before the High Court this question was raised65
• The 

necessity of determining the age of accused arises when the accused raises a plea 

and the Court entertains a doubt. The court further pointed out that here, when 

the claim was made by the accused that he was a child the plea was considered 

63. /d. at 3814-3815. 
64. AIR 2004 SC 997. 
65. !d. at 1001. 
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· and a decision was rendered that he was not a child. That order had attained 

finality without any challenge thereto. The clearly untenable plea that the school 

register was wrong, could not be accepted by accepting the self - serving 

affidavit of the father. Further; in the opinion of the Court there was no argument 

advanced either before the trial court or the High Court on this issue and the 

disputed factual question which had also attained fmality in view of an earlier 

order could not be permitted to be raised66
. 

Thereafter, in Ganesha v. State of Madhya Pradesh 67
, the appellant 

preferred this appeal under section 374(2) of Cr. P.C. after being aggrieved by 

the judgement passed by the Second Additional Sessions Judge, Tikamgarh 

convicting and sentencing the appellant under section 376 IPC for four years 

rigorous imprisonment. 

The court observed that coming to the question of jurisdiction over the 

trial as raised by the Counsel for the appellant that the case was triable by the 

Juvenile Court as the appellant was Juvenile and below 16 years of age on the 

date of incident as per Juvenile Justice Act 1987. According to him the case was 

wrongly tried by the sessions Court contrary to provisions of such Act. In this 

regard minor question was raised by the Counsel that no inquiry was held by the 

trial court regarding age of the appellant. But the court observed such 

independent inquiry was not necessary in the case. The age of the appellant was 

mentioned in his MLC report and also in other papers filed along with charge 

sheet. In the memo of his arrest, Ex- P/5 his age was mentioned as 19 years. 

Even on his medical examination Dr. B.B. Khare had mentioned his age as 17 

years and the same was supported by his depositions also. The court pointed out 

that it was not challenged in his cross - examination and what so ever evidence 

was laid on behalf of the appellant in his defence in this regard that was not 

reliable. DW- 3 Parnma had stated that the appellant being his brother- in -law 

was only 15 years of age on the date of deposition of this witness but the same 

had not been supported by any material document or circumstance. Even the 

66. I d. at 1002. 
67. 2006 Cr. L. J. 3604. 
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mother. of the appellant or other elder person of his family had not been 

examined in this regard. Therefore, the court pointed out that in the absence of 

any cogent circumstance such defense evidence cannot be relied on. In such 

circumstance on account of non - examination of the mother or father of the 

appellant on the question of his age, the version of Dr. B.B Khare was binding 

against the appellant. So the trial Court had not committed any error to proceed 

with the trial68
• 

It was further pointed out by the court that even at the stage of 

appreciation of evidence in view of deposition of the said doctor, the trial court 

had not found the age of the appellant below 17 years, and hence the trial court 

had not committed any error either in holding trial or concluding the same. 

Besides above, in the circumstances it appeared that the trial court had examined 

and decided the aforesaid question regarding age of the appellant even on 

appreciation of the evidence. Thus, the arguments in this regard advanced by the 

appellant that no enquiry was held, was not sustainable and the same failed. 

Therefore, in view of the aforesaid discussions the court pointed out that the case 

laws cited by the appellant's Counsel did not give any support to his case as 

concerning cases as mentioned in the synopsis were based on different 

circumstances in which the age was disputed on behalf of the concerned accused 

on the basis of some positive circumstances or some conflicting evidence was 

available on record and the same was not considered by the trial court but in the 

case at hand in view of availability of reliable and admissible evidence the 

appellant was found 17 years of age. Therefore, the court observed that it had no 

dispute regarding principles laid down in such cited cases but in the facts and 

circumstances those are distinguishable and not applicable to this case69
• 

In Ravinder Singh Gorkhi V. State of U.P70
, for the first time before this 

court a contention was raised that as the appellant was a minor on the date of 

commission of the offence, he was entitled to the benefit thereof in terms of the 

68. !d. at 3607 - 3608. 
69. !d. at 3608. 
70. czoo6) 5 sec 584. 
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. provision of section 2(4) of the Uttar Pradesh Children Act, 1951 (for short "the 

Act"). 

The court observed that determination of the date of birth of a person 

before a court of law, whether in a civil proceeding or a criminal proceeding 

would depend upon the facts and circumstances of each case. Such a date of birth 

has to be determined on the basis ofthe materials on record. It will be a matter of 

appreciation of evidence adduced by the parties. Different standards having 

regard to the provision of section 3 5 of the Evidence Act cannot be applied in a 

civil case or a criminal case71
• 

It was further pointed out by the court that a question was raised as to 

whether the determination of the age of a child should be made on the basis of 

the date on which the occurrence took place or when he was produced before the 

court. The court stated that before a Constitution Bench in Pratap Singh V State 

of Jharkhand72
, the above said question came up for consideration in the context 

of the provisions of the Juvenile Justice Act, 2000 where it was held that the date 

of commissions of the offence would be the relevant date. Therefore, in terms of 

the aforementioned decision of the Constitution Bench such determination is 

required to be made even if at the relevant time, the juvenile crossed the age of 

the eighteen years. In absence of any other statute operating in the field, Section 

35 of the Evidence Act will have application and the Court while determining 

such age would depend upon the materials brought on record by the parties 

which would be admissible in evidence in terms of section 35 oftheAce3
• 

The Court was, therefore, of the opinion that until the age of a person is 

required to be determined in a manner laid down under a statute, different 

standard of proof should not be adopted. It was further pointed out that it is no 

doubt true that the court must strike a balance. In case of a dispute the court may 

appreciate the evidence having regard to the facts and circumstances of the case. 

It would be a duty of the court oflaw to accord the benefit to a juvenile, provided 

he is one. To give the same. benefit to a person who is infact not a juvenile may 

71. Id. at 591. 
n. (2005) 3· sec 551. 
73. Supra note 70 at 592. 
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cause injustice to the victim 74
. An important case tha:t came up for consideration 

before the Supreme Court relating to determination of age of the Juvenile was 

that of Pratap Singh V. State of Jharkhand75
• In this case ·the appellant was 

alleged as one of the conspirators to have caused the death of the deceased by 

poisoning. The appellant was arrested and produced before C.J.M who assessed 

the age of the appellant to be around 18 years old. A petition was filed on behalf 

of the minor claiming that he was a minor on the date of occurrence ie 31 - 12-

1998, whereupon the learned CJM transmitted the case to the Juvenile Court. 

The appellant was produced before the Juvenile Court on 3 - 3 - 2000. The 

Juvenile Court assessed the age of the appellant by appearance to be between 15 

and 16 years and directed the Civil Surgeon to constitute a Medical Board for the 

purpose of assessing the age of the appellant by scientific examination and 

submit a report. No such Medical Board was constituted. Thus, the learned 

ACJM asked the parties to adduce evidence and on examining the school leaving 

certificate and marksheet of Central Board of Secondary Education came to the 

finding that the appellant was below 16 years of age as on 31-12-1998 taking 

the date of birth of the appellants as 18- 12- 1983 recorded in the aforesaid 

certificate. The appellant was then released on bail. Aggrieved thereby, the 

informant filed an appeal before the I st Additional Sessions Judge, who after 

referring to the judgement of this court in Arnit Das V. State of Biha/6, disposed 

ofthe appeal on 19-02-2001 holding that the juvenile Court had erred in not 

taking note of the fact that the date of production before the juvenile court was 

the date relevant for deciding whether the appellant was juvenile or not for the 

purpose of trial and directed a fresh inquiry to assess the age of the appellant. 

Aggrieved thereby the appellant moved the High Court by filing Criminal 

Revision Petition. The High Court while disposing of the revision followed the 

decision of the Supreme Court in Arnit Das case and held that reconing date is 

the date pf productio~ before the court and not the date of the occurrence of the 

74. !d. at 595 - 596. 
75. AIR 2005 SC 2731. 
76. (2000) s sec 488. 
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offence. Further, in the ·Supreme Court the conflicting views iri Arnit Das · V. State 

ofBihar77 and Umesh Chandra V. State of Rajasthan 78 was taken note of. 

Accordingly the matter was referred to the Constitution Bench. The Court 

observed that the dual questions which require authoriative decision are: 

a) Whether the date of occurrence will be the reckoning date for 

determining the age of the alleged offender as Juvenile offender or the 

date when he is produced in the Court/competent authority. 

b) Whether the Act of 2000 will be applicable in the case a proceeding 

initiated under 1986 Act and pending when the Act of 2000 was 

enforced with effect from 1 - 4 - 2001 79
• 

The learned Counsel for the appellant submitted that the decision in 

Umesh Chandra rendered by a three- Judge Bench of this Court has laid down 

the correct law and a two- Judge Bench decision in Arrnit Das cannot be said to 

have laid down a correct law. He further referred to the aims and objects of the 

Juvenile Justice Act, 1986 (herein after referred to as the 1986 Act) and 

submitted that the whole object is to reform and rehabilitate the juvenile for the 

offence he is alleged to have committed and if the date of offence is not taken as 

reckoning the age of the juvenile, the purpose of the Act itself would be 

defeated80
• 

Serna J delivering the majority opinion of the court quoted from the 

statement of Objects and Reasons of the 1986 Act and submitted that the whole 

object of the Act is to provide for the care, protection, treatment, development 

and rehabilitation of neglected delinquent juveniles. It is a beneficial piece of 

legislation aimed as to make available the benefit of the Act to the neglected or 

delinquent juvenile. The Court further pointed out that the notable distinction 

between the definitions of 1986 Act and 2000 act is that in 1986 Act "juvenile in 

conflict with law" is absent. The definition of delinquent juvenile in 1986 Act as 

noticed above is preferable to an offence said to have been committed by him. It 

77.Id. 
78. (1982) 2 SCC202. 
79. AIR 2005 SC 2731 at 2736 
80.Id. 
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is ~e date of offence that he was in conflict with the law. When a juvenile is 

. produced before the competent authority and or court he has not committed an 

· · offence on that date but he was brought before the authority for the alleged 

offence which he has been found to have committed. Therefore, in view of the 

court what was implicit in 1986 Act had been made explicit in 2000 Act81
• 

The Court further referred to section 32, 18, 3 and 26 of the Act of 1986 

and stated that the legislative intendment underlying sections 3 and 26 read with 

the preamble, aims and objects of the Act is clearly discernible. A conjoint 

reading of the sections, preamble, aims and objects of the Act leaves no matter of 

doubt that the legislature intended to provide protection, treatment, development 

and rehabilitation of the neglected or delinquent juveniles and for the 

adjudication thereof. In the view of the court therefore, sections 3 and 26 became 

necessary and both the sections clearly pointed in the direction of the relevant 

date for the applicability of the Act as the date of occurrence. The court was 

clearly of the view that the relevant date of applicability of the Act so far as age 

of the accused, who claims to be a child, is concurred, is the date of the 

occurrence and not the date ofthe trial. The Court further stated that the law laid 

down in Umesh Chandra is the correct law and that the decision rendered by a 

two- Judge bench of this court in Arnit Das cannot be said to have laid down a 

good law82
. Dealing with the question whether the Act of2000 will be applicable 

in the case a proceeding is initiated under 1986 Act and pending when the Act of 

2000 was enforced with effect from 1 - 4- 2001 the court pointed out that to 

answer the aforesaid question it would be necessary to make a quick survey of 

the definitions and sections of 2000 Act relevant for the purpose of disposing of 

the case at hand83
. The Court referred to section 69 of the 2000 Act and stated 

that sub - section (2) postulates that anything done or action taken under the 

1986 Act shall be deemed to have been done or taken under the corresponding 

provisions of the 2000 Act. Thus, although the 1986 Act was repealed by the 

2000 Act, anything done or any action taken under the 1986 is saved by sub-

81. !d. at 2737. 
82. !d. at 2738-39. 
83. !d. at 2739. 
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section (2), as if the 11ction has been taken under the provisions of the 2000 Act. · 

The Court then referred to section 20 which makes special provision in respect of 

pending cases84
• 

The Court further referred to the definition of juvenile under the 1986 Act 

and 2000 Act and stated that the striking distinction between the 1986 Act and 

the 2000 Act was with regard to the definition of juvenile. The Court also made a 

reference of section 3 and stated that even where an inquiry has been initiated 

and a juvenile ceases to be a juvenile ie crosses the age of 18 years, the inquiry 

must be continued and orders made in respect of such person as if such person 

had continued to be a juvenile. Similarly, under section 64 where a juvenile is 

undergoing a sentence of imprisonment at the commencement of the 2000 Act he 

would in lieu of undergoing such sentence, be sent to a special home or be kept in 

a fit institution. In the opinion of the Court these provisions showed that even in 

cases where a mere inquiry had commenced or even where a juvenile had been 

sentenced the provisions of the 2000 Act would appll5
. 

It was observed by the Court that section 20 of the Act as quoted above 

deals with special provision in respect of pending cases and begins with non -

obstante clause. The sentence "not withstanding anything contained in this Act, 

all proceedings in respect of a juvenile pending in any court in any area on date 

of which this Act came into force' has great significance. It was further pointed 

by the Court that the proceedings in respect of a Juvenile pending in any court 

referred to in section 20 of the Act is relatable to proceedings initiated before the 

2000 Act came into force. The term "any court" would include even ordinary 

criminal courts. The Court pointed out that if the person was a "Juvenile" under 

the 1986 Act the proceedings would be pending in criminal courts only if the boy 

had crossed 16 years or girl had crossed 18 years. This showed that section 20 

referred to cases where person had ceased to be a juvenile under the 1986 Act but 

had not yet crossed the age of 18 years then the pending case would continue in 

the Court as if the 2000 Act had not yet been passed and if the Court found that 

84. !d. at 2739 -40. 
85. !d. at 2740. 
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. ·the juvenile had committed an offence, it shall record such finding and instead of 

passing any sentence in respect of the Juvenile, shall fmward the juvenile to the 

Board which shall pass orders in respect of that juvenile86
: 

In this connection the court thought it pertinent to note that section 16 of 

the 2000 Act is identical to section 22 of the 1986 Act. Similarly section 15 of the 

2000 Act is in pari materia with section 21 of the 1986 Act. Thus, the court 

observed that such an interpretation does not offend Article 20 (1) of the 

constitution oflndia and the Juvenile is not subjected to any penalty greater than 

what might have been inflicted on him under the 1986 Act87
. 

Making further reference to Rule 62 as framed by the Central 

Government the Court stated that this Rule also indicated that the intention of the 

legislature was that the provisions of the 2000 act were to apply to pending cases 

provided on I - 4 - 200 1 ie the date on which the 2000 Act came into force, the 

person was a "Juvenile" within the meaning of the term as defined in the 2000 

Act ie he/she had not crossed 18 years of age. Therefore, the court held that the 

provisions of 2000 Act would be applicable to those cases initiated and pending 

trial/inquiry for the offences committed under the 1986 Act provided that the 

person had not completed 18 years of age as on 1 - 4 - 200 188
• 

On the other hand Sinha J., in his concurring opinion made extensive 

reference to United Nations Standard Minimum Rules for the Administration of 

Juvenile Justice. While dealing with the question as to what would be the 

reckoning date in determining the age of the offender viz date when produced in 

a court or the date on which the offence was committed, Sinha J. referred to the 

conflict as created by the decision in Umesh Chandra V State of Rajasthan89 and 

Arnit Das V. State of Biha/0 and stated that the argument given in Arnit Das case 

could not be accepted for more than one reason. The Court observed that the 

said Act is not only a beneficial legislation but also a remedial one. The meaning 

of the expression 'Juvenile' used in a statue by reason of its very nature has to be 

86. Id. at 2740-41. 
87. Id. at 2741. 
88.Id. 
89. (1982) 2 sec 202. 
90. (2000) s sec 488. 
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assigned with reference to a definite date. In the view of the Court the term 

'Juvenile' must be given a definite connotation. A person cannot be a juvenile for 

one purpose and an adult for another purpose. n was, having regard to the 

constitutional and statutory scheme, not necessary for Parliament to specifically 

state that the age of juvenile must be determined as on the date of commission of 

the offence. The same is inbuilt in the statutory scheme. The statute must be 

construed having regard to the scheme and the ordinary state affairs and 

consequences flowing therefrom. In the opinion of the court the modem 

approach was to consider whether a child could live upto the moral and 

psychological components of criminal responsibility, that is; whether a child by 

virtue of his or her individual discernment and understanding could be held 

responsible for essentially antisocial behaviour91 The court further observed that 

in consulting a penal statue, the object of the law must be clearly borne in mind. 

An inquiry for the purpose of determination of age of the juvenile need not be 

resorted to if the person produced is admitted to be a juvenile. An enquiry would 

be necessary only if a dispute is raised in that behalf. A decision thence is 

required to be taken by the competent court and/or Board having regard to the 

status of the accused as to whether he is to be released on bail or sent to a 

protective custody or remanded to police or judicial custody. For the said 

purpose what is necessary would be to find out as to whether on the date of 

commission of the offence he was a juvenile or not as otherwise the purpose for 

which the Act was enacted would be defeated. The Court also stated that even at 

the final stage, viz, after he is found to be guilty of commission of an offence, he 

must be dealt with differently vis- a- vis adult prisoners. Only because his age 

is to be determined in a case of dispute by the Competent Court or the Board in 

terms of section 26 of the Act, the same would not mean that the relevant date 

thereof would be the one on which he is produced before the Board. The Court 

was of the opinion that if such an argument is accepted, the same would result in 

absurdity as, in a given case, it would be open to the police authorities not to 

produce him before the Board before he ceases to be a juvenile. If he is produced 

91. AIR 2005 SC 2731 at 2748-49. 
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after he ceases to be juvenile, it may not be necessary for the Board to send him 

in the protective custody or release him on bail as a result whereof he would be 

· sent to the judicial· or police custody which would defeat the very purpose for 

which the Act had been enacted. The court observed that law could not be 

applied in an uncertain position. Furthermore, the right to have a fair trial strictly 

in terms of the Act which would include procedural safeguard was a fundamental 

right of the Juvenile. A proceeding against a juvenile must conform to the 

provision of the Act92
. 

Lastly, the court stated that the definition of 'juvenile' under the 1986 Act, 

of course referred to a person who had been found to have committed offence but 

the same had been clarified in the 2000 Act. The provisions of 1986 Act, sought 

to protect not only those juveniles who had been found to have committed an 

offence but also those juveniles who had been charged there for. In terms of 

section 3 of the 1986 Act as well as 2000 Act when an enquiry had been initiated 

even if the juvenile had ceased to be so as he crossed the age of 16 and 18 as the 

case may be, the same must be continued in respect of such person as if he had 

continued to be a juvenile. In the opinion of the court Section 3 of the 1986 Act, 

therefore, cannot be given effect to if it is held that the same only applied to post 

delinquency of the juvenile. The field covered by the act includes a situation 

leading to juvenile delinquency vis - a- vis commiSSion of an offence. In 

such an event he is to be provided the post - delinquency care and for the said 

purpose the date when delinquency took place would be the relevant date. 

Therefore, the court held that the relevant date for determining the age of the 

juvenile would be one on which the offence has been committed and not when he 

is produced in Court93• 

Thereafter, dealing with the question as to whether the 2000 Act will be 

applicable in cases which were pending before the enforcement thereof Sinha J 

92. !d. at 2749. 
93. !d. at 2750-51. 
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ptit forward a question as to whether a person above 1.6years becomes 'Juvenile' 

within the purview of the Act of 200094
• 

The Court stated that in temis of the 1986 Act, a person who was not 

juvenile could be tried in any Court. Section 20 of the Act of2000 takes a care of 

such a situation stating that despite the same the trial shall continue in that Court 

as if that Act had not been passed and in the event he is found to be guilty of 

commission of an offence, a finding to that effect shall be recorded in the 

judgement of conviction, if any, but instead of passing any sentence in relation to 

the juvenile, he would be forwarded to the Board which shall pass orders in 

accordance with the provisions of the Act as if he had been satisfied on enquiry 

that a juvenile has committed the offence. Thus, the Court was of the opinion that 

a legal fiction had been created in the said provision. The court said that a legal 

fiction as is well known must be given its full effect although it has its 

limitations. Thus, by reason of!egal fiction, a person, although not a juvenile has 

to be treated to be one by the Board for the purpose of sentencing which takes 

care of a situation that the person although not a juvenile in terms of the 1986 Act 

but still would be treated as such under the 2000 Act for the said limited purpose. 

The court pointed out that the Act provided for beneficent consequences and 

thus, it was required to be construed liberalll5
• 

The Court while referring to Deepal Girishbhai Soni and 

others V. United India Insurance CO. Ltd, Baroda 96 stated that it was not 

oblivious of the proposition that a beneficent legislation should not be construed 

so liberally so as to bring within its fore a person who does not answer the 

statutory scheme. However, as would appear from the provisions of the Act of 

2000, the court said that the scheme of the 2000 Act is such that such a 

construction is possible. Reference was also made to section 64 of the Act of 

2000. The Court further observed that section 20 of the act of 2000 would, 

therefore, be applicable when a person is below the age of 18 years as on I - 4-

2001. Thus, by reason of the provisions of the said Act of2000, the protection 

94. !d. at 2751. 
95.Id. 
96. AIR 2004 SC 2107. 
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granted to a juvenile. had only been extended but such extension was not absolute 

but only a limited one. It would apply strictly when the conditions precedent as 
' . 

contained in section 20 or section 64 are fulfilled. It was further pofuted out by 

the court that the purpose of the Act would stand defeated if a child continues to 

be in the company of an adult. Thus, the Act of 2000 intends to give protection 

only to a juvenile within the meaning of the said Act and not an adult. In other 

words, although it would apply only to a person who is still a juvenile having not 

attained the age of 18 years but shall not apply to a person who has already 

attained the age of 18 years on the date of coming into force thereof or who had 

not attained the age of 18 years on the date of commission of the offence but has 

since ceased to be ceased to be a juvenile. The Court was of the opinion that the 

embargo of giving a retrospective effect to a statute arose only when it took away 

vested right of a person. By reason of section 20 of the Act no vested right in a 

person had been taken away, but thereby only an additional protection had been 

provided to a juvenile97
• 

Therefore, the upshot of the aforementioned discussions is -

i) In terms of 1986 act, the age of the offender must be reckoned from 

the date when the alleged offence was committed; 

ii) The 2000 Act will have a limited application in the cases pending 

under the 1986 Act; 

iii) The model rules framed by the Central Government having no legal 

force cannot be given effect; 

iv) The court, thus, would be entitled to apply the ordinary rules of 

evidence for the purpose of determining the age of the juvenile taking 

into consideration the provisions of section 3 5 of the Indian Evidence 

Act. 

Thereafter, there have been other instances where the Supreme Court as 

well as the .High Court had to deal with the question of the applicability of the 

Juvenile Justice (Care and Protection of children) Act, 2000 to cases pending 

under the Juvenile Justice Act, 1986. Hence, in the case of Nuvrala Kiran, V. 

97. AIR 2005 SC 2731 at 2751 -52. 
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State of A.P.98
, the court observed that the provisio~s of the Juvenile Justice (Care 

and Protection of Children) Act, 2000, have .no application, whatsoever, to the 

case on hand and the accused because the Act came into legal force on 28 - 2 -

200 I, whilethe alleged offence by the accused is proved to have been committed 

on 18 - 1 - 200 I ie long prior to the operation of the said Act. Hence, the accused 

cannot claim any benefits of any of the provisions, if any, of that Act. It was 

further observed that as on the date of the proved offence on 18 - 1 - 200 I, the 

Juvenile Justice act, 1986 was in force, and hence, the accused will be governed 

by the provisions thereof, if at all, it so does. The Court then referred to sub- sec 

(2) of 69 of the Juvenile Justice Act of 2000 which postulates that any action 

taken under the said act of 1986 shall be deemed to have been taken under the 

new Act of 2000. Sub section (h) of section 2 of the said Juvenile Justice act, 

1986 that defines a juvenile was also referred to. The Court referred to the 

contention of the Prosecution according to whom the accused was aged about 18 

years, as on the date of the offence and also the evidence of the Government 

doctor according to whom the recorded age of the accused was 17 years as on the 

date of his examination i.e. 25-1-2001 after making required medical 

examination of the accused in respect thereof. Therefore, the Court stated that 

when the accused is aged 17 years, he could not be described as 'Juvenile' within 

the meaning and contemplation of the said sub - section (h) of section 2 of the 

said Juvenile Justice Act, 1986. Hence the provisions of that Act have no 

application to the case on hand, and hence, the accused cannot claim the benefits 

if any, under any of the provisions of that Act also99
• 

In Satbir Singh and other V. State of Haryana100
, the court referred to the 

contention of the appellant accused A 2, who had stated that he was 17 years of 

age as on 13-6- 1986 and therefore he should be entitled to the benefit of the 

Juvenile Justice Act, 1986 .. The Court further referred to the definition of 

Juvenile under section 2(h) of the Juvenile Justice Act, 1986 and stated that 

98. 2004 Cr. L. J. 1263. 
99. !d. at 1267 
100.2005 Cr. L.J 4137. 
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since the accused had himself stated his age as 17 years ·as·on 13:-6 ~.1989 and· 

so he is not entitled to the benefit of Juvenile Justice Act, 1986101
• 

The Court observed that the Counsel for the appellant also made an 

attempt to press the services of section 20 of the Juvenile Justice (Care and 

protection of children) Act 2000. The Act was enforced with effect from 1 - 4 ~ 

2001. The Court made a further reference to the case of Pratap Singh V. State of 

Jharkhand and Another 102
, wherein the constitution Bench of this Court 

considered the question and held that the provisions of the 2000 Act would be 

applicable even to those cases initiated and pending for offences committed 

under the Act of 1986, provided the offender had not completed the age of 18 

years as on 1+2001. Therefore, the Court held that for the reasons 

aforesaid the appeal is devoid of any merit and was accordingly 

dismissed 103
• Therefore, after a detailed discussion of the numerous cases relating 

to the determination of the age of the Juvenile it is seen that before the Juvenile 

Justice (Care and protection of children) Act 2000 was enacted the Juvenile 

Justice Act, 1986 was in operation and the position was not very clear as to what 

should be the date for determination of the age of the alleged offender ie the date 

of occurrence or the date when he is produced before the Court? 

The Supreme Court in the cases of Gopinath Ghosh V. State of W.B 104
, 

Bhola Bhagat V. State of Bihar105
, Santanu Mitra V. State of West Benga/106 

Umesh Chandra V State of Rajasthan107
, Pratap Singh V. State of Jharkhand108

, 

has taken the view that the proper date for determining the age of the Juvenile 

should be the date of commission of offence. This view appears to be more 

correct. If this view is accepted then every juvenile who commits an offence 

101. !d. at 4140 
I 02. AIR 2005 SC 2731 
103. Supra note 100 at4140. 
104. AIR 1984 SC 237. 
105. AIR 1998 SC 236. 
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101. (1982) 2 sec 202. 
108. AIR 2005 SC 2731. 

!53 



would have been entitled to the benefit of the provisions of the Juvenile Justice 

Act, 1986. 

However, in the case of ArnitDas V. State of Bihar109
, the Supreme Court 

held that the crucial date for determining the age of the juvenile is the date when 

he is brought before the competent authority and not of commission of offence. 

If this view of the Supreme Court is accepted then a question arises as to what 

would be the fate of a juvenile who commits an offence and is brought before the 

competent authority after he crosses the age limit due to procedural delays? He 

would definitely not be treated as a juvenile and would not be entitled to the 

benefits of the Juvenile Justice Act therefore, why should a juvenile be denied 

the benefits of the Act because of the delay on the part of the prosecution in 

bringing the juvenile before the competent authority? Also the very purpose of 

the Juvenile Justice Act was to provide care, protection, treatment and 

rehabilitation and also to see that no juvenile is lodged in jail in any 

circumstances. Therefore, the very purpose of the Act would have been defeated 

if the view of the Court in Arnit Das 's 110 case is taken into account. 

The view treating that the relevant age at the time of commission of 

offence for determination of delinquent juvenile does not compel that the 

accused be would not sent to the juvenile homes after attaining higher age as the 

Juvenile Justice Act itself provided a provision thereof under section 21. The 

question posed by the Court jn Arnit Das's case111 as to the sending of accused 

above 15 years of age to the juvenile homes finds its answer in the Act itself112
• 

Had the court travelled a bit more through the provisions of the Act, it is 

submitted, it would have found the answer of the question under section 21 of the 

Act However, the view taken in Arnit Das case should be taken as correct and 

applicable to the extent of instituting an enquiry for determining the juvenile 

status of the accused. Moreover, section 2 of the Juvenile Justice Act, 1986 had 

not defined the crucial date for determination of age of juvenile. Hence, there 

. I 09. AIR 2000 SC 2264. 
110. !d. 
Ill. !d. 
112. Section 21, The Juvenile Justice Act, 1986. 
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was a mied f?r the Parliament to come forward with a legislative amendment of. 

the definition clause and to remove uncertainty in this regard. 

Therefore, in 2000 the Parliament enacted the Juvenile Justice .(Care & 

Protection of children) Act. This new Act has repealed the Juvenile Justice Act, 

1986. Th~ Juvenile Justice (Care and Protection of Children) Act, 2000 was 

further amended in 2006. The definition of 'Juvenile in conflict with law' was 

amended to mean a juvenile who is alleged to have corrimitted an offence and has 

not completed eighteenth year as on the date of corrimission of such offence113
. 

This, amended definition of 'Juvenile in conflict with law', therefore, seems to 

have put at rest the controversy of age of the juvenile as is evident from the 

definition itself. 

Hereinafter subsequent case laws have been discussed where the Supreme 

Court as well as the High Courts have dealt with the question of determination of 

the age of the Juvenile and have allowed the claim of juvenility. 

IIi Rajindra Chandra V. State of Chattisgarh and another114
, Pranjal 

Tiwari, the accused- Respondent- 2, had been apprehended on 27 - 2 - 1997 

for an offence under sections 302/34 IPC committed on the same day. The 

accused claimed himself to be a juvenile as having not attained the age of 16 

years, and, therefore, entitled to the benefit of the Juvenile Justice Act, 1986. 

After an enquiry the learned Judicial Magistrate of the first class and the session 

Court held the accused not to be a juvenile. The accused preferred a revision in 

the High Court which was allowed. Therefore, the orders impugned before the. 

High Court was quashed and the accused was held to be a juvenile. Hence, the 

complainant, father ofthe victim in the incident preferred appeal by special leave 

before the Supreme Court. The Court observed that it was true that the age of the 

accused was just on the border of sixteen years and on the date of the offence and 

his arrest he was less than 16 years by a few months only. The Court further 

referred. to the case of Arnit Das V. State of Bihar115
, wherein this court had on a 

review of judicial opinion held that while dealing with the question of age of the 

113. Section 2(L), The Juvenile justice' (Care and Protection of Children) Act, 2000 
114. (2002) 2 sec 287. 
115. (2000) s sec 488. 
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accused for the purpose of finding out whether he is a juvenile or not a 

hypertechnicar' approach should not be adopted while appreciating the evidence 

· adduced on behalf ofthe accused in support of a plea that he was a juvenile and if 

two views may be possible on the said evidence, the Court should lean in favour 

of holding the accused to be juvenile in borderline cases. Therefore, the court 

was of the view that the law so laid down by this court squarely applied to the 

facts of the present case. Accordingly, the order of the High Court Was. 

maintained and the appeai was held to be devoid of any merit and dismissed116
• 

In Ex. Gnr. Ajit Singh, V. Union of India and others1 17
, the petitioner was 

enrolled in the army on 15th December, 2000. He was posted in Rajasthan and 

thereafter for some offence of theft, a court of enquiry was ordered against the 

petiotioner and after recording of summary of evidence, General Court Martial 

commenced and the petitioner was sentenced to suffer rigorous imprisonment 

for seven years and was dismissed from service. The learned Counsel for the 

petitioner challenged the proceedings under General Court Martial under the 

Army Act and prayed that the conviction and sentence be quashed and the 

petitioner be released from jail. Another prayer in the writ petition was that the 

petitioner be reinstated in service with consequential benefits. The first 

submission of the learned Counsel for the petitioner was that the petitioner was a 

juvenile and he could not have been tried by the provisions of General Court 

Martial under Army Act. It was further contended that after coming into force of 

the Juvenile Justice( care and Protection of children) Act, 2000 the applicability 

of the said Act is to the whole of India except the state of Jammu and Kashmir. 

The Counsel for the petitioner also placed reliance on sectiOJ;lS 2(k), 2(L) and 

2(P) of the said Act that defines 'juvenile' or 'child', 'juvenile in conflict with 

law' and 'offence' respectively. He further contended that a careful reading of 

section 6 which has a non- obstante clause and nothing has been saved from the 

applicability of the aforesaid Act, it provides that any proceedings to punish the 

Juvenile for imprisonment is contrary to the mandate of the Parliament. On the 

116. (2002) 2 sec 287 at 289- 90. 
117. 2004 Cr. L.J3994. 
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other hand, the.Leamed Counsel for the respondent contended thllt in all there 

. were six char~es against the petitioner, although it was admitted that petitioner 

was juvenih~ in relation to charges Nos 1 and 3. 

However, it was contended that the petitioner was not juvenile in relation 

to charges Nos 2, 4, 5 and 6. Therefore, the petitioner was punished keeping in 

view the totality of the circumstances and the offences committed by him. It was 

also contended that Army Act was a special Act and was a complete code in 

itself and was not subject to. or limited by any other general or special Act. 

Another argument was that the non- obstante clause of section 6 had to be read 

in conjunction with the Juvenile Justice (Care and Protection of Children) Act, 

2000 and the same dealt primarily with cases falling under the Criminal 

Procedure Code. It was also contended that under Army Act certain fundamental 

rights could be abridged under Article 33 of the Constitution ofindia so as to 

maintain discipline in the armed forces 118
• 

The court observed that it had given careful consideration to the 

arguments advanced by Learned Counsel for both the parties. The court stated 

that the Juvenile Justice (Care and Protection of Children) Act, 2000 was passed 

by the Parliament pursuant to the resolution adopted by the United Nations on 

201
h November, 1989 on the right of the child wherein a set of standards to be 

adhered by all state Parties in securing the best interest of the child has been 

prescribed. The court after referring to section 2(L) that defines ·'juvenile in 

conflict with law' and section 2(P) that defines 'offence' stated that there is little 

room for doubt that the Act is applicable inspite of any other law in force 

including the Army Act. In the view of the court when the Parliament in its 

wisdom had included offences which are punishable under any law, there was no 

exclusion of the Army Act from the operation of the aforesaid Act. 

The Court further stated that even otherwise the interpretation sought to 

be given by the respondent that non - absolute clause is only in relation to the 

Criminal Procedure Code is neither here nor there119 
• 

.. 118,Jd. at 3994- 95. 
119./d. at 3995- 96. 
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The court observed that there was rio 'force in the arguments· of the 

respondent that as the petitioner was recruited in.the Army, even though he was a 

j~verule, the Army Act will have the applicability and override the provisions of 

the Juvenile Justice (Care. atid Protection of Children) Act, 2000. It was observed 

that the mere fact that the age has been· enhanced to 18 years, irrespective of a 

boy or a girl and the Army Act is of the year 1950, it cannot be said that the 

legislature warited to keep persons Who are under the Army Act amenable to 

Army Act although they were Juvenile under the present Act. Therefore, the 

Court stated that it did not find any force in the arguments of the respondents that 

Juvenile Act will have no applicability to the person governed by the Army Act. 

The reliance placed by the respondent on Article 33 of the constitution was also 

said to be misplaced. The court said that Article 33 cannot be read to oust the 

application of the Juvenile Justice (Care and Protection of Children) Act, 2000 

which is also an Act of Parliament and in the absence of any exception provided 

in the said Act with regard to its jurisdiction or applicability. Therefore, the 

Court observed that it cannot ignore, overlook or nullify the beneficial provision 

of a socially progressive statute and quashed the proceedings of the General 

Court Martial and ordered the Petitioner to be set free forth with120
• 

In Pankaj and another V. State ofU.P. and anotherm, an application was 

filed challenging an order passed by the learned Sessions Judge, Baghpat 

declining to entertain an application moved on behalf of the applicants claiming 

to be a juvenile and is entitled for protection under the Juvenile Justice (Care and 

Protection of Children) Act, 2000 (herein referred to as the Act). The applicants 

claimed to be minor and in the circumstances, a separate trial was liable to be 

conducted. It was stated in the application that they were students at the time of 

occurrence. The application was moved on 6 - 5 - 2005 that common trial 

should not proceed but the application was not entertained on the ground that 

since the Juvenile Justice Board had been constituted at Meerut, it is the 

120. !d. at 3996-.97. 
121. 2005 Cr .. L. J 3683. 
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jurisdiction of the Board to decide and declare an accused as juvenile. The 

application was moved challenging the said order122
• 

The court referred to the argument that was made by referring to section 7 

of the Act that prescribes procedure to be followed by a Magistrate not 

empowered under the Act. The court then stated that in the circumstances, it was 

the duty of the court to have ascertained and formed an opinion whether the 

person, such as the applicants in the instant case, was a juvenile in his opinion or 

not. In the opinion of the court the learned Sessions Judge could not have thrown 

away the applicants and refused to entertain it only because a Juvenile Justice 

Board had been constituted in Meerut. The court also observed that it was 

relevant to point out section 6 sub clause (2) of the Act which provides for the 

powers of the High Court and the Court of Session to exercise the powers 

conferred on the Board when the proceeding comes before them in appeal, 

revision or otherwise. Therefore, in the present case, the application was moved 

before the learned Sessions Judge, Baghpat, and hence in the opinion of the 

Court he was bound to make preliminary inquiry and come to a conclusion, 

instead of relegating the applicants to approach the Board 123
• 

The court further referred to the fact that the juvenile Justice Board 

Constituted under the Act do not meet every day as a regular sitting of the Court 

and in these circumstances, the learned Sessions Judge, Bagpat should have 

at! east examined the matter and if he was of an opinion that the applicants were 

juvenile then an appropriate order should have been passed, which the court had 

failed to do so 124
• 

Referring to the case of Bhola Bhagat V. State of Bihar125
, the court 

observed that it was obligatory on the part of the court to hold an enquiry itself in 

case it entertains any doubt about the age as claimed by the accused. Therefore, 

in the view of the court, the learned Session Judge, Baghpat had done nothing. It 

was further observed by the court that this was not a case where the learned 

122. Id. at 3683. 
123. Id. 
124. Id. at 3684. 
125. AIR 1998 SC 236. 
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Sessions· Judge completely lacked jurisdiction to even conduct a pieliminary · 

enquiry regarding authenticity of l;he claim made by the applicants that they were 

juveniles within the meaning of the Act. In the opinion of the court the Learned 
. . . . . 

Session Judge was itself competent in view of section 6(2) of the Act to have 

conducted an inquiry but. it . appeared that the application was not even 

entertained only because Juvenile Justice Board was not constituted in Baghpat. 

Therefore, the court did not upheld the order of the Learned Session 

Judge, Baghpat and quashed it. Accordingly the applicants were permitted to 

move another application and the learned Session Judge, Baghpat was asked to 

make a preliminary inquiry as provided under the Act and only if he comes to a 

defmite conclusion that the applicants are not juveniles on the basis of the 

evidence produced before him, can proceed with the joint trial. The Court further 

observed that if the learned session judge had any doubt regarding the age of the 

applicants and felt that the applicants are minor children within the meaning of 

the Act, then he should proceed to make an enquiry in accordance with law and 

refer the matter to the Board or act in accordance with section 6(2) of the Act. 

The court, thus, in these circumstances allowed the application and the 

impugned order of the learned Session Judge, Baghpat was set aside. 

Thereafter, in the case of Kameshwar Prajapati V. State of Jharkhand126
, 

the petitioner who was an accused in connection with case registered under 

sections 302, 494/34/120B of the Indian Penal Code had filed the revision 

application challenging the order passed by the Additional Chief judicial 

·Magistrate, Khunti, rejecting the claim of the petitioner for declaring him to be a 

juvenile under the Juvenile Justice (care and Protection of children) Act, 2000. 

After the case was committed to the Court of Sessions, the petitioner filed a 

petition before the trial Court stating that he was a juvenile as defined under the 

Juvenile Justice (Care and Protection of Children) Act, 2000 since his date of 

birth according to the school leaving certificate was 1 - 2- 1987 and therefore, 

he was only 16 years of age on the alleged date of commission of om!nce. An 

enquiry, therefore, was made by the learned Additional Chief Judici11;l Magistrate 

126. 2006 Cr. L.J 773. 
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as provided under section 49 of the Juvenile Justice Care and Protection of 

children Act, 2000 . by ta[9ng evidence and by impugned order held that the 

petitioner was about 21 years of age according to the age of the Medical Board 

and thus, was not a juvenile. The petitioner being aggrieved by the said order 

filed the revision application. 

The Court observed that the petitioner had filed school leaving certificate 

from which it appears that he had passed matriculation examination in the year 

2002. His date of birth as entered in the said certificate was 1 - 2- 1987 and the 

same date was shown even in the Mark Sheet issued by the Jharkhand Secondary 

Examination Board. The Court further referred to the case of Prem Chand Sao 

alias Jhari Sao V. State of Jharkhand127
, where it was held that the school leaving 

certificate is the best evidence of date of birth and the medical opinion regarding 

age which is based on estimate will not prevail over evidence of age as per entry 

in school certificate. Therefore, in the opinion of the Court it appeared that the 

present case was fully covered by the aforesaid decision of this court and the 

Learned Chief Judicial Magistrate, Khunti had committed error in refusing to 

rely on the School Leaving Certificate of the petitioner and thereby rejected the 

prayer for declaring the petitioner to be juvenile. 

Accordingly, the court allowed the application and the impugned order of 

the Additional Chief Judicial Magistrate was set aside and the petitioner was 

declared to be a juvenile and the court below was directed to proceed with the 

case in accordance with law. 

In Saheb Sopan Kale V. State of Maharashtra 128
, the applicant through an 

application sought to recall the sentence imposed on him on the ground that he 

was juvenile in conflict with law on the date of offence and therefore, 

considering the provisions oflaw, comprised under the Juvenile Justice (care and 

Protection of Children) Act, 2000 read with Juvenile Justice Act, 1986, he could 

not have been sentenced for life or for death but should have been ordered to be 

produced before the Board, in terms of provisions of law for necessary order in 

127. 2003 Cr. L.J 86. 
128. 2008 Cr. L.J 2115. 
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terms of section 15 of the Juvenile Justice (Care and Protection ofchildren) Act, 

2000 (hereinafter called as the "Juvenile Act"). 

The Court observed th!lt it had been sought to be contended that since the 

applicant was born on 5th March, .1981 and this fact was abundantly proved by 

the enquiry conducted with the help of the police authorities as also found from 

the school records of the applicant and further corroborated by the medical 

evidence. Thus, in the opinion of the Court it could not be disputed that the 

applicant was below 17 years of age on the date of the offence ie on 15 - 5 -

1997. The court then referred to the submission of the learned Advocate 

representing the applicant according to whom the applicant was entitled for 

necessary benefits under the Juvenile Act. Also he had been in detention for 

more than 10 years since he was arrested and had been in jail since 24th May 

1997. 

The learned Advocate had further submitted that the sentence imposed 

should be recalled and since no purpose would be served by directing at this 

stage to produce the applicant before the Board constituted under the Juvenile 

Act, the applicant should be ordered to be released forthwith. The counsel for the 

applicant had further submitted that considering the provisions of law contained 

in section 20 of the Juvenile Justice Act, and taking into consideration the nature 

of the offence committed by the applicant, it should be left to the Board 

constituted under the Act to decide about the punishment in that regard though 

the applicant can be said to be entitled for the benefits under the Juvenile Act and 

also entitled for recall of the sentence imposed in Criminal Appeal No 588 of 

2004 along with the Sessions case out of which the appeal arose, he should be 

directed to be produced before the Board to be dealt with in accordance with the 

provisions of Juvenile Act129
• 

The. Court referred to section 2(L) of the Juvenile Act that defines 

'juvenile in conflict with law' and section 2(K) which defmes 'juvenile'. It 

further referred section 7 -A of the juvenile Act that deals with the procedures to 

129./d. at2115 -2116. 
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be followed when claim of juvenility is raised before any court. The Court then 

observed that a plain reading of section 7 - A of Juvenile Act would therefore 

reveal that the claim of juvenility can be raised at any stage of the proceedings 

and even after disposal of the. case. So undoubtedly, when such claim is raised, 

court has to conduct the necessary inquiry to determine the age of the claimant to 

ascertain whether the claimant was juvenile on the date of commission of the 

offence130
• 

It was further observed that since the records clearly established that the 

applicant was qelow the age of 17 years on the date of the commission of the 

offence ie 15th may 1997 so obviously he would be entitled for the benefits of 

the provisions oflaw comprised under section 7 -A of theJuvenile Act. So in the 

opinion of the Court in terms of sub - section (2) thereof the order and the 

sentence imposed had to be declared null and void 131
• 

The court also referred to section 64 of the Juvenile Act that makes 

provisions with respect to Juvenile in conflict with law undergoing sentence at 

commencement of this Act and held that undoubtedly section 64 casts an 

obligation upon the Government to take appropriate steps in relation to a person 

who falls in the category of')uvenile in conflict with law". However, the Court 

stated that in this case there was no occasion for the Government to take any such 

steps in relation to the applicant, as the applicant had never raised the issue of 

being juvenile prior to filing of the application under consideration nor was it 

raised at the time of disposal of Criminal Appea1132
. 

Therefore, in the facts and circumstances of the case, the court was of the 

opinion that no purpose would be served in issuing the direction for production 

of the applicant before the Board as it was apparent from the record that the 

applicant had already undergone imprisonment for more than three years. Hence, 

the criminal application was allowed and order of sentence imposed against the 

130. !d. at 2116. 
131./d. at21!7." 
132. !d. at 2118 
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applicant was,.recalled atid quashed and· the application. was directed to' be 

rel~ased forth with Unless required in any other matter133
• 

Similarly in Mohamad Zakir Mohamat:l Muktar Shaikh V. State of. 

Maharashtra 134
, the appellant had filed an appeal against the judgement and 

order passed by the 5th Adhoc Additional Sessions Judge, Mumbai whereby the 

appellant had been convicted for life holding him guilty of the offences 

punishable under section 363, 364 (A) and 365 read with section .34 of Indian 

Penal Code. 

The main contention that was raised on behalf of the appellant was that 

the appellant was juvenile in conflict with law on the date of commission of the 

· offence and therefore he was entitled for the acquittal of the offences under 

Juvenile Justice (Care and Protection of children) Act, 2000. The fact that the 

appellant was arrested on 22nd April, 2004 and since then he had been in jail was 

also submitted. 

The Court also referred to the fact that after the issue of being juvenile 

was raised by the appellant, the necessary inquiry was ordered by the Sessions 

Judge and after the enquiry the Session Judge had submitted a report wherein the 

age of the appellant was stated as 19 years as on 15th October, 2005 ie the date 

on which his statement under section 313, CrPc was recorded and consequently 

he was held to be below 18 years of age on 13th April2004 135
. 

Thereafter, the court after hearing the Learned Advocate for the parties 

and perusal of the report along with medical report observed that it was apparent 

that the appellant on the date when his statement under section 313 CrPC was 

recorded was found to be 19 years of age ie on 15th October, 2005. The Doctor 

who had examined the accused pursuant to the direction of the court had also 

found him to be of 23 years. Thus, considering the said reports the court found 

that the findings arrived at by the Sessions Judge about the age of the appellant 

had clearly borne out from the re.cord and consequently the accused wasjuvenile 

133. Id. 
134.2008 Cr. LJ 2519. 

· 135. !d. at 2520 
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in conflict within the meaillng of said expression under the said Act on the date 

of commission ofthe offence ie 13th April2004. ·consequently, in the opinion.of 

· the court the. provisions of the said Act was squarely attracted. The Court further 
. -\ . 

observed that the appellant was not produced before the Juvenile. Board nor the 

trial in the matter was in accordance with the provisions of the said Act. 

Referring to section 7 A of the said Act the Court stated that in these 

circumstances section 7 A of the said Act is clearly attracted 136
• 

Therefore, the Court held that the impugned judgement so far as it relates 

to the appellant cannot be sustained and is liable to be held to be bad in law in 

view of sub - section 2 of section 7 A of the said Act. 

Consequently the appellant would be entitled for release from the 

custody137
• The Court further referred to the fact that the appellant had been in 

custody since 22nd April 2004. Referring to the provisions of section 15 of the 

said Act, the court observed that the longest period for which a juvenile can be 

sent to a special home is for three years. The appellant had been detained in 

custody contrary to the provisions of law for a period more than he could have 

been detained. Therefore, considering the provisions of law as applicable to the 

facts of the case, the court quashed and set aside the impugned judgement and 

order to the extent that it related to the appellant. The appellant was directed to 

be released forth with unless required in any other matter138
• 

In Suo Motu by High Court on its own motion V. Chief Secretary, 

Government of Maharashtra and others 139
, the court went a step further and 

submitted that the provisions of section 7A of the Juvenile Justice (Care and 

Protection of children) Act, 2000 would also apply to the prisoners who were 

earlier convicted under the Juvenile Justice Act, 1986 when the law considered a 

juvenile to be a person less than 16 years of age. 

F.I Rebello, J., delivering the judgment stated that one issue that had 

. arisen in tliis petition was the continued detention of a "Juvenile in conflict with 

136. !d. 
137. !d. 
138. !d. at 2520-21 
139. 2009 (79) AIC 367 (BOM., H. C). 
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law'1• Map.y ofthese juveniles had been .convicted when the Juvenile J:ustice Act, 

1986 ~asin oper~tionand the' age of the· Juvecllew~s 16 years ap.dJess. He then 
' _, . . ' 

· referred to the defuiition of juveniie under the Juvenile Justice (Care .and 

Prote~tion of children) Act, 2000 as am~~ded by the Juvenile JustiCe (Car~.and 
Protection of Children) Amendment Act, 2006. 

A· further reference of the case of Imtiaz Hussein V. State of 

Mahtzrastra140
, was made wherein this.Court had the occasion to consider the 

effect of section 7 A of the Juvenile Justice (Care and Protection .of Children) Act, 

2000. The Court then held that the provisions of section 7 A will also apply to the 

prisoners who were earlier convicted under the Juvenile Justice Act, 1986 when 

the law considered a juvenile to be a person less than 16 years ofage141
• 

The Court further observed that after the directions were issued reports 

were received and it was found that Yerawad Central Prison, Pune based on this 

direction had forwarded the cases of juveniles who were in detention to various 

Sessions Court who had convicted such person. However, as the Learned 

Amicus Curiae pointed out .that many of the matters were not being considered 

by the Learned Judges on the ground that the judgement passed by them 

thereafter had been confirmed in appeal before this Court or had been disposed 

of by the Learned Supreme Court142
. 

Thereafter, the Court referred to the provisions of section 7 A of the 

Juvenile Justice (Care and Protection of children) Act, 2000 and observed that 

even if earlier a case of juvenile had been considered and even rejected on the 

basis that the convict was not 16 years or less, as per the new Act as interpreted, 

their cases will have not been considered afresh. Similarly, if the cases have not 

been considered, considering the beneficial provisions of the New Act, these 

cases will have to be reconsidered143
• 

140.2008(3) Mh U (Cri) 478. 
141. Supra note 139 at 368 
142. !d. . 

. 143, !d. 
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· In Basavraj SangmarajJpa Thonte V: State of Maharashtra144
, a criminal 

revision application w·as filed challenging the judgement and order that was 

passed by the Learned Additional Session Judge dismissing the appeal filed by 

the applicant. 

The applicant was chargesheeted by the Judicial Magistrate, first class 

under sections 420, 465, 471 along with another accused. Therefore, the 

applicant was convicted for the offence stated therein. The applicant filed an 

appeal before the session court challenging the conviction which was however 

dismissed by the Additional Session Judge. 

The court stated that this application was heard by this Court on 13-3-

2000 and was pleased to issue rule and interim relief as prayed. The Court further 

referred to the submission of the Learned Counsel appearing for the applicant 

praying to recall the sentence imposed upon him on the ground that he was 

juvenile in conflict with law on the date of offence and, therefore, considering 

the provisions of law comprised under the Juvenile Justice (Care and Protection 

of Children) Act, 2000 read with Juvenile Justice Act, 1986, he could not have 

been sentenced and should have been produced before the Board in terms of 

provisions of law for necessary order in respect of section 15 of the Juvenile 

Justice (Care and Protection of Children) Act, 2000. The Learned Counsel 

appearing for the applicant had submitted that the date of birth of the applicant 

was 5 - 6- 1964. The age of the applicant on the date of commission of offence 

was 15 and half years. He had further submitted that the ground was raised 

before the lower appellate Court in respect of juvenility of the applicant at the 

time of commission of offence. However, the appellant Court had not accepted 

the claim of juvenility of the applicant because according to the learned Judge, if 

the age was calculated then the applicant ·was definitely 16 years and some 

months and thereby not a juvenile, in any case he was below 17 years of age. The 

learned Counsel for .the applicant further submitted that on the basis of the 

admitted date even if it is accepted that the age of the applicant on the date of 

commission of offence was 16 years and some months, it was below 17 years 

144. 2009 Cr. L.J 1360. 

167 



and therefore, the applicant was entitled to the benefit of provisions of Juvenile 

Justice (Care and Protection of Children) Act, 2000 and Amended Act, 2006. 

It was further submitted by the Counsel that taking into consideration the 

various provisions of the Juvenile Justice (Care and Protection ofChildren) Act, 

2000, which were not sufficient to extend the benefit to juvenile, The Counsel 

also submitted that the applicant had ceased to be juvenile on or before the 

commencement of the Act, as per section 7A, the benefit of the Act of2006 has 

to be made applicable to the applicant's case. Explanation to section 20 and the 

amendment definition of 'juvenile' was referred to and submitted that if the Act 

is made retrospective and .the age of the applicant is considered below 17 years 

and therefore, no punishment could be imposed on the applicant. Relying on the 

judgement of the Court in the case of Saheb Sopan Kale V. State of 

Maharashtra145
, the Learned Counsel further submitted that in view of the law 

laid down by the Court in the above referred judgement the present case should 

be covered and the benefits should be given to the applicant146
• 

The Court, therefore, after hearing the learned Counsel appearing for the 

applicant and Learned A.P.P for the state was of the view that the case in hand 

was covered by the judgement of this court in Saheb Sopan Kale's case .. It was 

further submitted by the court that it was admitted position that the applicant on 

the date of commission of offence was below 17 years so he would be entitled for 

the benefit of the provisions of the law comprised under section 7(A) of the Act 

in terms of sub - section (2) the order and the sentence imposed upon the 

applicant, therefore had to be declared null and void. On the date of commission 

of offence the applicant was below the age of 17 years, hence he was "Juvenile in 

conflict with law". 

So considering the provisions of section 7 A, sub - section 2 of the 

Juvenile Act, the Court quashed and set aside the sentence imposed upon the 

applicant by the Judicial Magistrate, first class and confirmed by the Additional 

· 145. 2008 Cr.L.J 2115. 
146. 2009 Cr.L.J 1360 at 1361. 
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Session Judge. The order of sentence imposed upon the applicant was declared 

null and void147
• 

More recently in the case of Dharambir V. State (NCT ofDelhi) 148
, the 

appeal was directed against the final judgement and order delivered by the High 

Court of Delhi at New Delhi. By the judgement one of the co - convicts had been 

acquitted but the High Court had upheld the conviction of the appellant for the 

offences punishable under sections 302 and 307 read with section 34 of the 

Indian Penal Code, 1860. 

The senior Counsel appearing for the appellant had submitted that since at 

the time of commission of the said offences the appellant had not completed 

eighteen years of age, he was a juvenile within the meaning of section 2(k) of the 

Juvenile Justice (Care and Protection of Children) Act, 2000 (for short "the Act 

of 2000"), an enquiry in terms of section 7 -A of the Act of 2000 had to be made 

so as to determine the age of the appellant. The appellants school leaving 

certificate dated 2 -12-2009 was relied upon by the Learned Counsel in support 

of the submission. Therefore, in view of the said claim, while issuing notice to 

the state, a Registrar ofthis court was directed to make an enquiry and determine 

the age of the appellant on the date of commission of the offences. Accordingly, 

after making a detailed inquiry the Registrar reported that on the date when the 

offences were committed ie 25 - 8 -1991, the appellant was of the age of 16 

years, 9 months and 8 days 149
. 

The court, therefore, observed that the question for determination is 

whether or not the appellant, who was admittedly not a juvenile within the 

meaning of the Juvenile Justice Act, 1986 (for short "the 1986 Act") when the 

offences were committed but had not completed 18 years of the age on that date, 

will be governed by the Act of 2000 and be declared a juvenile in relation to the 

offences alleged to have been committed by him? The court before adverting to 

the question noted that the issue with regard to the date, relevant for determining 

147. !d. at 1361 - 62. 
148. (201 o) 5 sec 344. 
149. !d. at 345. 
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. the applicability ofeither of the two Acts, in so for as the age of the accused, who 

claims to be a juvenile/child is concerned, is no longer res integra. 

The court then referred to the difficult views that emerged on this point in 

Umesh Chandra V. State of Bihar150 and Arnit Das v. State of Bihar151and as a 

result the matter was referred to the Constitution Bench in Pratap Singh V. State 

of Jharkhand152
, wherein affirming the view taken by a Bench of three Judges in 

Umesh Chandra Case, the Constitution Bench held that the relevant date for 

determining the age of the accused, who claims to be a juvenile/child, would be 

the date on which the offence has been committed and not the date when he is 

produced before the authority or in the Court153 
• 

.The Court further observed that the decision in Pratap Singh Case had led 

to the substitution of section 2(L); the insertion of 7- A and proviso and the 

Explanation to section 20 of the Act of 2000 by Act 33 of 2006 and also 

introduction of the Juvenile Justice (Care and Protection of Children) Rules, 

2007 containing Rule 12 ·which lays down the procedure to be followed in 

determination of age of a child or juvenile Referring to section 20 of the Act of 

2000 as well as Clause (L) of section 2 and section 7-A the Court observed that 

it was manifest from a conjoint reading of sections 2(K), 2(L), 7- A, 20 and 49 

of the Act of2000, read with Rules 12 and 98 of the Juvenile Justice (Care and 

Protection of Children) Rules, 2007 that all persons who were below the age of 

18 years on the date of commission of the offence even prior to 1 - 4 - 200 1 

would be treated as juveniles even if the claim of juvenility is raised after they 

have attained the age of eighteen years on or before the date of the 

commencement of the Act of 2000 and were undergoing sentences upon being 

convicted. While taking this view the Court was fortified by the dictum of this 

Court in a recent decision in Hari Ram V. State of Rajasthan154
• 

In the view of the Court in the present case as pet the report of the 

Register submitted in terms of section 7- A of the Act of 2000, the age of the 

150. (1982) 2SCC202 .. 
151. (2000) 5.SCC 408. 
152. (2005) 3 sec 551. 
153. (2010) 5 sec 344 at 346. 
154. (2009) 13 SCC211. 
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appellant as on the date of the commission of offences ie 25 - 8 - 1991 was 16 

years 9 months and 8 days. Therefore, in the light of the aforesaid legal position 

the considered opinion of the Court was that the appellant had to be held to be a. 

juvenile as on the date of commission of the offences for which he had been 

convicted and is to be governed by the provisions of the Act of 2000 155
• 

The court further observed that as per the information furnished to it, the 

appellant had undergone an actual period of sentence of 2 years 4 months and 4 

days and was thirty- five years of age. Hence, the Court felt that keeping in view 

of the age of the appellant, it may not be conducive to the environment in the 

special home and to the interest of other juveniles housed in the Special Home, to 

refer him to the Board for passing orders for sending the appellant to a special 

home or for keeping him at some other place of safety for the remaining period 

of less than eight months, the maximum period for which he could now be kept 

in either of the two places. Accordingly, the Court sustained the conviction of the 

appellant for the aforestated offences but quashed the sentences awarded to .him 

and directed his release156
• 

Similarly, in the case ofMohd. HanifKhan V. State ofMP157
, the appellant 

had preferred appeal challenging the impugned judgement passed by learned VI 

Additional Session Judge who had convicted the appellant under section 302 of 

the Indian Penal Code. 

The learned Counsel for the appellant had submitted that on the date of 

the incident ie 4 - 11 - 1996 appellant was below 16 years of age hence his trial 

was without jurisdiction and the Counsel placed reliance on the school leaving 

certificate filed during the course of trial before the trial court wherein his date of 

birth was mentioned as 14- 12- 1980158
• 

On the other hand, the learned Counsel for the state had supported the 

impugned judgement and fmding arrived at by the learned trial court. According 

to the learned Prosecutor the appellant was produced before the trial court on 20 

155. (2010) 5 sec 344 at 349. 
156. !d. 
15.7. 2011 Cr. L.J 726. 
158. Id. at 728 
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- 2 - 1997 and on this date the. Counsel for the appellant did nof press the 

application for inquiry about the age of the appellant because of which the trial 

Court had dismissed the same. as not pressed. Therefore, in the view of the 

learned prosecutor this showed that appellant was not juvenile that is why he was 

not ready for enquiry as contemplated under the provisions of the Juvenile 

Justice Act and just wanted to take benefit of the certificate simpliciter which 

was not admissible in evidence without recording statement of issuing authority 

to prove the same in the court in accordance with the provisions of Evidence 

Act! 59. 

The court while dealing with the argument of Learned Counsel for the 

appellant was of the view that Counsel for the appellant had withdrawn the 

application regarding enquiry of the age, therefore, after a lapse of such a long 

period it would not be proper and conducive to send the matter back for 

determination of age of the appellant on the date of incident. 

The court further observed that on the date of the incident the Juvenile 

Justice Act, 1986 (for short "hereinafter referred to as "old Act") was in force 

and the same was replaced by section 69 of Juvenile Justice (Care and 

Protection) Act, 2000 (for short "New Act"). The Court then referred to Rule 

97(2) of the Juvenile Justice (Care and Protection) Act, 2007 that deals with all 

the cases pending which have not attained finality will be dealt with and 

disposed of in accordance with the provisions of the "New act" as amended on 

22 - 8 -2006 and 2007 Rules. In view of these provisions, the present appeal in 

the opinion of the Court, would also be governed by the "New Act" and Rules. 

Referring to the definition of "Juvenile in Conflict with law" the Court 

raised a queStion as to whether the appellant had completed 18 years of age on 

the date of the incident or not? 160 

The Court referred to the case of Vikram Singh V. State of Haryanal6J, 

where the Supreme Court had considered this issue and held that the provision of 

"New Act'; and "the Rules" would be applicable for all pending cases. Therefore, 

159. !d. at 728- 29. 
160. Id at 730 
161. 2009 (13) sec 645 
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in this view Of the matter, the Court observed that the core question for decision 

would be whether appellant had completed 18. years of age on the date of 

incident or not? Though no positive evidence had been adduced by the appellant 

on this aspect but in arrest memo of the appellant dated 7 - II - 1996 proved by 

PW- 10 the age of the appellant was mentioned as 18 years, so looking to the 

beneficial nature of the enactment the Court held that appellant would get benefit 

of the provisions of "New Act" and the "Rules" for the purpose of trial and 

sentence. 

The Court observed that in the present case the appellant had remained in 

Jail during the course of trial from 8 - 11 - 1996 to 28 - I - 1997 and is 

continuously in jail from the date of judgement which meant that he had 

completed 32 years of age therefore, it would not be conducive to direct him to 

produce before the Board for passing order in terms of section 20 of the "New 

Act". Accordingly, the Court maintained the conviction of appellant as passed by 

the trial Court and quashed the sentence awarded and directed his release162
• 

[B) JUVENILE IN CONFLICT WITH LAW 

Under the Juvenile Justice (Care and Protection of Children) Act, 2000, 

the term 'Juvenile in conflict with law' has been defined to mean a juvenile who 

is alleged to have committed an offence and has not completed eighteenth year 

of age as on the date of commission of such offence 163
• It is pertinent to note here 

that by the Juvenile Justice (Care and Protection of Children) Amendment Act, 

2006 the definition of 'juvenile in conflict with law' was amended which 

replaced the earlier definition of 'juvenile in conflict with law' which was 

defined to mean a juvenile who is alleged to have committed an offence. 

The main aim of the Juvenile Justice (Care and Protection of Children) 

Act, 2000 is to provide for proper care, protection and treatment and also to 

adopt a child- friendly approach in the adjudication and disposition of matters 

and for their ultimate rehabiiitation. Also the children alleged to have committed 

162. 2011 Cr.L.J 726 at 731 
163. Section 2(L}, ·The Juvenile Justice(Care and Protection of Children) Act, 2000. 

173 



• 

offences cannot under any circumstances be lodged in. regular jails along with

adult criminals as it would have a negative effect on the growth and development 

of .the child. Hence, keeping this in mind the Juvenile Justice (Care and 

P.rotection of Children) Act, 2000 has made separate provisions for the purpose 

of bail and custody, trial procedure and punishment and conviction which has 

been discussed as under-

i) BAlL AND CUSTODY 

Before discussing the provisions relating to bail and custody as 

provided under the Juvenile Justice (Care and Protection of Children) Act, 2000 

it is desirable to also mention the provisions relating to bail in the Criminal 

Procedure Code. There is no such definition of bail in the Code, but what-is 

contemplated by the bail is to procure the release of a person from legal custody 

by undertaking that he shall appear at the time and place designated and submit 

himself to the jurisdiction and judgement of the Court164
• 

The general provisions regarding bail has been provided for in the Code of 

Criminal Procedure165
• 

The significant question whether the refusal of bail would amount ·to 

deprivation of personal liberty came up before the Supreme Court for the first 

time in Babu Singh s case166
. In this case the Court heid that the refusal of bail 

was a deprivation of liberty and it must satisfy the requirement of Article 21. 

Thus in this case the learned Judge recognized the right to bail implicit under 

164. Black's Law dictionary, 4th Edn., P - 177. 
165. Section 436 (I) of the CrPc says, " when any person other that person accused of a non -

bailable offence is wTested or detained without warrant by an officer in charge of a police 
station, or appears or is bought before a court, and is prepared at any time while in the 
custody of such officer .or at any stage of the proceeding before such court to give bail, 
such person shall be released on bail: provided that such officer or court, if he or it thinks 
fit, may, instead of taking bail fi'om such person, discharge him on his excenting a bond 
without sureties for his appearances as hereinafter provided: provided fitrther that 
nothing in this section shall be deemed to affect the provisions of sub-section(3) of section 
116 or section, 446-A" . 

. Section 436 (2) of the CrPc says, " Not with standing anything contained in subsections 
(1),. where a person has failed to comply with the conditions of the bail bond as regards the 
time and place -of attendance, the -Court may refuse to release him on bail, when on a 
subsequent occasion in the same case he appears before the Court or is brought in custody 
and any such refitsal shall be without prejudice to the powers of the court to call upon any 
person bound by such bond to pay the penalty thereof under section 446." 

166. B~bu Singh V. State ofU.P, AIR !978 SC 527 . 
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·Article 21 167
. 

The issue of bail and custody ofjuveniles further came up before the 

Supreme Court in Kadra Pehadiya V. State of Bihar168
, wherein referring to the 

pli~ht of four young boys aged not more than 9 to 11 years old who had been 

"languishing in jail for a period of 8 years without their trial having made any 

progress, the court pointed out that this case represents one more instance of utter 

callousness and indifference of our legal and judicial system to the under trial 

prisoners languishing in jails. Despite the observation of the Supreme Court in 

Hussainara Khatoon s case169
, these four young boys were not released on bail. 

The Court directed the Sessions Judge to proceed with the case of these four 

young boys from day to day without any interruption. 

Subsequently, in Sheela Barse v. Union of India170
, the Supreme Court 

pointed out : . 

" ......... It is elementary requirement of any civilized society and it 

has been so provided that children should not be confined to jail 

because incarceration in jail has a dehumanizing effect and it is 

harmful to the growth and development of children ..... ... " 171 

The court observed that where children are accused of offences, they must 

be not kept in jails. In the opinion of the Court it was not an answer on the part of 

the state to say that it did not have enough number of remand homes or 

observation homes or other places where children could be kept and that is why 

they·<:~re lodged in jails. It was also not an answer on the part of the state to urge 

that the ward in the jail where the children are kept is separate ward in which the 

other prisoners are detained. It is the atmosphere of the jail which has a highly 

injurious effect on the mind of the child, estranging him from the society and 

breeding in him aversion bordering on hatred against a system which keeps him 
,, 

in jail. Therefore, the court ordered that even if a state government has not got 

167. B.P Dwivedi, The Changing Dimensions of Personal Liberty in India, (1998) 
at 124- 25. 

168. AIR 1981 SC 939 at 940 .. 
169. Hussainara Khatoon V. Home Secretary, Bihar, AIR 1979 SC 1360. 
170. AIR 1986 SC 1773. 
17l.Jd. at 1774- 75. 
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sufficient acconimodation in its remand homes or observation homes, the 

children should be released on bail172
• 

In Munna V. State of U.P173
? ~e Supreme Court made it clear that when a 

child is arrested for an offence and is not released on bail he cannot be sent to jail 

but he must be detained in a place of safety. The Court was of the opinion that the 

inhibition against sending a child to jail does not depend upon any proof that he 

is child under the age of 16 years but as soon as it appears that a person arrested 

is apparently under the age of 16 years this inhibition is attracted. The reason for 

this inhibition lies in the Court solicitude which. the law entertains for juveniles 

below the age of 16 years. It was further observed that the law was very much 

concerned to see that juveniles donot come into contact with hardened criminals 

and their chances of reformation are not blighted by contact with criminal 

offenders. 

New, coming to the Juvenile Justice (Care and Protection of Children) 

Act, 2000 174 which has made provisions for bail and custody of delinquent 

juveniles. The Act provides for the bail of a juvenile accused of a bailable or non 

-bailable offence with or without surely175
• 

In a number of occasions the Courts have had the opportunity to deal with 

the question of granting bail to a juvenile. 

172. !d. at 1778. 
173. AIR 1982 SC 806 at 809 
174. H~reinafter referred to as the Act. 
175. Section 12 (1) of the Act says, "when any person accused of a bailable or non- bailable 

offence, and apparently a juvenile, is arrested or detained or appears or is brought before 
a Board, such person shall not withstanding anything contained in the Code of Criminal 
Procedure, 1973 (2 of 1974) or in any other law for the time being infOI-ce be released on 
bail with or without surety or placed under the supervision of a Probation Officer or under 
the case of any fit institution or fit person but he shall not be so released if there appear 
reasonable grounds for believing that the release is likely to being him into association 
wit!z any known criminal or expose him to moral, physical or psychological danger or that 
his release would defeat the ends of the justice." 
Section 12(2) of the Act says, "when such person having been arrested is not released on 
bail"under sub - section (1) by the officer in charge of the police station, such officer shall 
cause him to be kept only in an observation home in the prescribed manner until he can be 
brought before a board." 
Section 12(3) of the Act says, "when such person is not released on bail under sub -
section (1) by the Board it shall instead of committing him to prison, make an order 
sending him to an observation home or a place of safety for such period during the 
pendency of the inquiry regarding him as may be specified in the order." 
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Irt Sarljay Kumar V. Staie ofUP.176
, the accused was challaned by the 

Ramiya Police station for the offence under sections 392 and 411 of the Indian 

Penal Code. Thereafter, he moved an application before the Additional C.J.M 

(Juvenile Judge) for declaring him to be a juvenile which was rejected. The 

revisionist then filed an appeal before the Learned Sessions Judge against the 

order of the Additional C.J.M. The appeal was partly allowed declaring the 

revisionist to be a juvenile but refused to grant bail to him. Against the said order 

. the revision had been filed before the High Court. 

The Court after perusal of the impugned judgement referred to the 

provision contained in section 12 of the Juvenile Justice (Care and Protection of 

Children) Act, 2000 and submitted that every juvenile for whatever offence he is 

changed with, shall be released on bail except under the circumstances 

mentioned in section 12 of the Act. 

According to the Court the ground given by the Learned Session Judge 

that accused may repeat the offence was not a ground for refusing bail. The 

Learned Session Judge had further observed that on release there could be 

danger to his life. But in the view of the Court no such evidence was before him 

. to infer that the release of accused would put his life in danger177
• 

Lastly, the Court observed that though the bail application of the juvenile 

could be referred if the grounds or any one of the grounds mentioned in section 

12 of the Act existed, however, the existence of such ground should not mean the 

guess -work of the Court but it should be substantiated by some evidence on the 

record. Thus, considering this, the Court held that the revisionist being a juvenile 

was entitled to bail 178
• 

Similarly in the case of Ranjit Singh V. State of H.P179
, the petitioner who 

Was a juvenile within the meaning of the Juvenile Justice (Care and Protection of 

Children) Act, 2000 was arrested for an offence punishable under section 376 

176. 2003 Cr. L.J 2284. 
177. Id. at-2285 
178. Id. 
179. 2005 Cr. L.J 972. 
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read with section 511 of the Indian Penal Code and' section 3 of the scheduled 

Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989. 

The petitioner had applied for bail before the Juvenile Justice Board at 

Shimla. But the Priilcipal Magistrate had declined the bail on the groud that the 

release of the accused juvenile on bail would defeat the ends of justice and also 

put him in physical and phychological danger and that there would be a lot of 

resentment amongst the people in the area which would have adverse 

physiological impact180
• 

The court observed that the Learned Principal Magistrate had erred in 

saying that release of juvenile would put him to moral, physical and 

psychological danger without there being any material on record. 

Considering the facts in its entirely the Court allowed the petition and 

directed that the Petitioner be released forthwith. However, the Court held that 

the bail would be subject to the condition that neither the petitioner nor his 

parents would influence the witness or otherwise interest with them 181
• 

Likewise in Sanjay Chaurasia V. State of U.P 182
, the revision was 

preferred by the revisionist against the judgement and order passed by the 

learned Session Judge whereby the party for bail of the revisionist being a 

juvenile under the Juvenile Justice (Care and Protection of Children) Act, 2000 

.. was refused. 

The revisionist had claimed himself to be juvenile under the provisions of 

the Juvenile Justice (Care and Protection of Children) Act, 2000, hereinafter 

referred to as the Act. The Learned Add!. Session Judge had declared him a 

juvenile and referred the matter to the Juvenile Justice Board where the 

revisionist had moved an application for releasing him on bail under section 12 

of the Act which was rejected by the Board. Being aggrieved the revisionist filed 

criminal appeal in the Court of Learned Sessions which was dismissed and the 

order passed by the Juvenile Justice Board was .affirmed. Therefore, being 

180. !d . 
. 18L/d. 

182. 2006 Cr.L.J 2957. 
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·.· .aggrieved b)r the order passed by the Learned Session Judge and order passed by 

the Juvenile Justice Board the revision was filed183
• 

The Contention of the Learned Counsel for. the revisionist w[ls that in the 

present case since the applicant had been declared juvenile by the learned 

Additional Session Judge, therefore, the applicant was entitled for bail under the 

provisions of section 12 of the Act but the Learned Juvenile Justice Board and 

the Learned Session Judge had refused bail without considering the proper 

provision of section 12 of the Act and without giving any proper reason for 

refusing bail of the revisionist184
• 

On the other hand the Learned A.G.A submitted that the offence 

committed by the applicant was grave in nature and his release was likely to 

bring him into association with known criminals and expose him to moral, 

physical or psychological danger and his release would also defeat the ends of 

justice. Hence, in such circumstances, it was submitted that the revisionist may 

not be released on bail185
. 

After considering the facts and circumstances of the case and the 

submission made by the Learned Counsel for the revisionist and the Learned 

A.G.A and from perusal of the records, the Court observed that it appeared that 

the revisionist had been declared juvenile and for the purposes of bail the Court 

further referred to section 12 of the Act. Thereafter, the Court observed that in 

case the bail was refused, some reasonable grounds for believing the exceptions 

as mentioned in section 12 must be brought before the court concerned by the 

prosecution but in the present case, no such ground for believing any of the 

exceptions had been brought by the prosecution before the Juvenile Justice 

Board and appellate Court. The court was of the view that the appellate court had 

dismissed the appeal only on the presumption that due to commission of the 

offence, the· father and other relatives of other kidnapped boy had developed 

enmity with the revisionist and so if he was released his physical and mental life 

would be in danger and his release would defeat the ends of justice. The Court 

183. !d. at 2958. 
184. !d. 
185. !d. at 2958-59 
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further observ-ed that substantial to this presumption no material had beeri 

brought before the appellate Court and the same had not been discussed and only 

on the basis of the presUmption JuvenileJustice Board had refused the bail of the 

revisionist· which in the opinion of the Court was unjustified and against the 

spirit of the Act. Therefore, the Court was of the view that the impugned order 

passed by the Learned Sessions was illegal and was set aside. Keeping in view 

the welfare of the revisionist with a hope that he may recover himself the Court 

held him entitled for bail186
• 

More recently in the case of Praveen Kumar Maurya V. State of U:P187
, 

the revisionist when intercepted by the Police near the Indo- Nepal border was 

found in possession of 4.900 grams of charas. The revisionist had claimed 

himself to be a juvenile and the Juvenile Justice Board had declared the 

revisionist as juvenile. After the declaration of the revisionist as juvenile he had 

moved an application for bail but was rejected by the Juvenile Justice Board. 

Thereafter, the revisionist filed the criminal appeal before the sessions Judge 

which was also dismissed. The learned Sessions Judge had submitted that if the 

revisionist is released on bail he would come into association with known or 

unknown criminals and there by would be exposed to moral, physical and 

psychological danger188
• 

The learned Senior Counsel had submitted that the report of the District 

Probation officer was not in irny way against the revisionist. According to the 

District Probation. Officer, the family of the revisionist had a parchoon shop near 

SSB border and a dispute in regard to certain transaction had taken place in the 

shop and due to which the revisionist had been implicated in this case189
• 

The court observed that in view of the fact that the revisionist was a 

juvenile, his bail prayer was liable to be considered in accordance with section 

12 of the Juvenile Justice (Care and Protection of Children) Act, 2000 (in short 

the Juvenile Act'). The Court made a detailed reference of section 12 of the 

186. ld. at 2959. 
187.2011 Cr.L.J200. 
188. !d. at 201 - 202. 
189. !d. at·202. 
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Juvenile Act and submitted that a perusal of se<;tioh 12 of the Juvenile Act 

revealed. that a juvenile is entitled to bail notWithstanding the gravity of the 

crime. In the opinion of the court his bail could be refused only when there were 

reasonable grounds for believing that his release was likely to bring him into 

association with any known criminal or expose him to moral, physical or 

psychological danger or that his release would d~feat the ends of justice. 

It was further observed that it was manifest that the said section 12 of the 

Juvenile Act overrides the Code of Criminal Procedure, 1973 and other laws for 

the time being in force and, therefore, in the event of any inconsistency, section 

12 of the Juvenile Act would prevail 190
. However, on the other hand the 

submission of the learned AGA was that the quantity of Charas that was 

recovered was commercial quality and therefore, bail prayer of the revisionist 

was liable to be considered in accordance with the provisions of section 3 7 of the 

Narcotic Drugs and Psychotropic Act (in short NDPS Act). The Learned AGA 

further submitted that in a case where section 37(1) (b) of the NDPS Act was 

applicable, the Court must adopt a negative attitude towards bail and in that 

event bail could be granted only when the Court was satisfied that there were 

reasonable grounds for believing that the accused was not guilty of the offence 
. 

and was not likely to commit any offence while on bail. In reply the learned 

Senior Counsel for the revisionist submitted that the provisions of section 12 of 

the Juvenile Act had an overriding effect not only on the Criminal Procedure 

Code, 1973 but also on the provisions of section 37 of the NDPS Act. Therefore, 

the provisions of section 3 7 (1) (b) ofthe NDPS Act did not have any application 

in the present matter191 .In the opinion of the court it was relevant to mention that 

when there was a conflict between two enactments, the later enactment 

prevailed. The court referred to the case of Solidaire India Ltd V. Fairgrowth 

Financial Services Ltd and others192
, where the above mentioned proposition 

had been laid down by the Apex Court. 

190. !d. 
191. Id. at 203. 
192. AIR 2001 SC 958. 
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~ Lastly, 1:he CoUrt observed that since the revisionist was admittedly a 

· juvenile on the date of occurrence, therefore, his bail matter was liable to be 

governed by se"ction 12 of the Juvenile Act and the provisions of section 37 of the · 

NDPS Act was not applicable, specially when section 12 of the Juvenile Act 

overrides the provisions of section 37 of the NDPS Act in the case of a person 

h . . "1 193 w o Is aJuveru e . 

However, in the case of Anish Ansari V. State of Jharkhand194
, the CoUrt 

refused to grant bail to the juvenile. In tllls case the criminal revision had been 

preferred under section 53 of the Juvenile Justice (Care and Protection of 

· Children) Act, 2000 which was directed against the order impugned passed by 

the sessions Judge by which the prayer for bail of petitioner had been dislnissed 

for the alleged offence under section 376, Indian Penal Code. 

The Court observed that from the impugned order it was revealed that the 

learned Sessions Judge had refused to grant bail to the petitioner juvenile on the 

ground and accepting the plea of Juvenile Justice Board that the release of the 

petitioner would expose him to moral, physical and physiological danger and 

that he was in association of adult co - accused 195
• 

The learned Counsel sublnitted that admittedly, the petitioner was a 

juvenile and he referred to section 12 of the Juvenile Justice Act and further 

submitted that in the instant case the Learned Sessions Judge had not indicated in 

the order that the case of the petitioner had been found in the category of 

exception clause of section 12 so as to deny his bail. The Learned Counsel 

sublnitted that the petitioner was in custody since 4 - 3 - 2009 and the learned 

counsel referred to the case of Subodh Kumar Pandit@ Dhaneswar Pandit v. 

State of Jharkhand196 wherein this court in a silnilar situation had granted bail to 

the juvenile by considering the provision of law. 

On the other hand, the learned A.P.P opposed the bail which had been 

preferred by way of revision on the ground that the petitioner with another had 

J 93. 2011 Cr.L.J ioo at 204. 
194. 2010 Cr.L.J 1959. 
195. !d. at 1960. 
196. 2006 ( 4) East Cr Case 257 (Jhr.) 

182 



demon5ttated extreme form of brutality by committing gangrape on a minor girl 

of 15 years which disclosed the mental status of the petitioner and therefore, his 
. . 

··release would certainly expose him to moral, physical or psychological danger 

adversely affecting his future and therefore, his case came in the exception 

category of section 12 of the Juvenile Justice (Care and Protection of Children) 

Act, 2000 197
• 

The Court, therefore, found substance in the argument of the learned A.P.P 

and thus keeping in view the gravity of the allegation and extent of brutality 

demonstrated by the petitioner by committing gangrape on a minor and also that 

it could expose him to moral and psychological danger the Court rejected the 

ti b "1198 prayer or a1 . 

ii) Juvenile Prisoners -

In India many children still continue to be detained in regular jails along 

with adults in gross violation of the law. Hundred of them still continue to 

languish in jails inspite of all the provisions in law prohibiting confmement of 

children in jails. These juvenile prisoners are forced to do various kinds of 

inhuman work and are also subjected to sexual exploitations. The issue of 

juvenile prisoners came up before the Supreme Court in Kadra Pehadiya V. State 

of Bihar199
, wherein a letter was written to the Supreme Court by Dr. Vasudha 

Dhagamwar, a researcher and social scientist, who revealed the plight of four 

young boys. These four young boys were not more than 9 to 11 years old when 

they were arrested. Further, it had only taken more than a year for their case to be 

committed to the court of sessions, but it had taken a period of three years for 

their trial to begin and never made any progress. These four boys were also kept 

in leg irons in gross violation of the decision of the Supreme Court in Sunil Batra 

V. Delhi Administration200
. 

The Supreme Court observed that once a case was submitted to the Court 

of Session, the prisoners who continued in jails were not regarded by the state . 

197. 2010Cr.L.J 1959 at 1960. 
198. Id. 
199. AIR 1981 SC 939, See also, Kamla Devi V. State of Punjab, AIR 1984 SC 1895. 
200.AIR 1978 SC 1675. 
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authorities as under trial prisoners. And that is why perhaps the names of the four 

petitioners did not figure in the list of undertrial prisoners. The Supreme Court 

directed the . state government to inform it by . filing a list us to how many 

prisoners there were who had been in jails in the state of Bihar for more than 12 

months after the committal of their cases to the court of session. The state 

government was also directed to file a list of undertrial prisoners who had been 

in jail for a period of more than 8 months without their trials having cofnmenced 

before the court of sessions20 1
• 

Subsequently, in Sheela Barse V. Union of India202
, a general petition was 

filed by a freelance journalist and a social worker who moved the Supreme Court 

seeking the release of all the children below 16 years detained in jails in different 

states of the country. 

The court directed the District Judges in the country to nominate the Chief 

Judicial Magistrate or any other Judicial Magistrate to visit the District jail and 

sub- jail in their districts for the purpose of asserting how many children below 

the age of 16 years were confined in jail, what were the offences in respect of 

which they were charged, how many of them had been in detention, whether in 

the same jail or previously in any other jail before being brought to the jail in 

question, whether they had been produced before the children's court and, if so, 

when and how many times, and whether any legal assistance was provided to 

them. To expedite the implementation of the directions, the Court directed the 

District Judges to report on all the above matter within 10 weeks203
• The Court 

pointed out that under the Jail Manuals prevalent in different states every jail had 

nominated committee of visitors and invariably the District and Session Judge 

happened to be one of the visitors. The purpose of having visitors was to ensure 

that the provisions in the manual were strictly complied with so far as the 

convicts and the undertrial prisoners were concerned. 

The Court, therefore, observed that it was necessary that the safeguards 

which were provided in the manual should be strictly complied with and the 

20!.AIR 1981 SC 939. at 941. 
202. AIR 1986 SC 1773. 
203. Id. at 1775. 
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prisoners should have the full benefit of the provisions contained iri the manuaL 

· . The Court directed that every District and Sessions Judge should visit the 

District jail atleast once in two nionths and during the course of his visit he. 

should take particular care about child prisoners, both convicts and under trials 

and as and when he sees any infraction in regard to the children in the prison he 

should draw the attention of the administration as also of his High Court. The 

Court hoped that as and when such reports are received in the high Court the 

same would be looked into and effective action would be taken thereupon204
• 

However, in Sheela Barse V. Union of India205
, the applicant wanted to 

withdraw the petition filed by her. The Court pointed outthat the applicant is not 

. denied the right or the opportunity of instituting any public interest litigation nor 

is the right of a public minded citizen to bring an action for the enforcement of 

fundamental rights of a disabled segment of the citizens disputed. The Court 

refused the withdrawal of original petition and replaced the petitioner by 

Supreme Court Legal Aid Committee and continued the proceeding. 

Therefore; inS. C legal Aid Committee V. Union of India206
, the Supreme 

Court observed that in the backdrop of the Juvenile Justice Act, which came into 

force in the intervening period with effect from 2-10-1987, it was necessary to 

get fresh detailed reports from the District Judges and update the figures as to the 

exact number of delinquent juveniles. 

The Court pointed out that since the scheme of the Juvenile Justice, 1986, 

was such that it could not be properly enforced unless appropriate rules were 

framed and brought into force. The Court, therefore, directed that the District 

Judges while making reports should also indicate whether rules had been framed 

and whether such rules are already in force. If such rules had not been framed in 

any state, such state or states were directed to frame the same and bring them into 

force without any further delay. 

204. !d. at 1776. 
· 205. AIR 1988 SC 2211 at 2213. 

206. AIR 1989 SC 1278, the case was heard at different dates and successive orders were issued 
by the court. 
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The· Court observed that with a view to working out the modality and to 

make overseeing convenient a scheme should be evolved. A committee to be 

. entrusted with the work of making a draft scheme and place it before the Court 

. · for its conSideration was proposed to be set up. In pursuance of the above order 

issued by the Court the draft scheme prepared by the committee was placed 

before the Court207
• 

Similarly, in Munna V. State of U.P08
, a writ petition came up before the 

Court seeking relief in respect of certain juvenile under trial prisoners in the 

Kanpur Central Jail. The allegations in respect of these juvenile undertrial 

prisoners was that although there was a children's Home in Kanpur, these 

juvenile undertrial prisoners who were, according to the allegations in the writ 

petitions, more than 100 in number were lodged in the Kanpur Central Jail 

instead of being sent to the children's Home a?d they were also being sexually 

exploited by the adult prisoners. 

The Court observed that the allegations were indeed so serious and if 

. correct, disclosed to what utter depths of depravity man can sink, that the court 

cannot abdicate its constitutional duty of ensuring human dignity to the juvenile 

undertrial prisoners. The Court thought it proper to investigate into this matter 

not only in the interest of fair administration of justice but also for enforcing the 

basic human rights of these unfortunate juvenile undertrial prisoners who were 

alleged to have been victims of sexual exploitation. The court pointed out that 

even if it was found that these juveniles had committed any offence, they could 

not be allowed to be maltreated. In the opinion of the Court they do not shed their 

fundamental rights when they enter the jail. 

Moreover, the object of punishment being reformation, the Court 

questioned as to what social objective could be gained by sending juveniles to 

jails where they would come into contact with hardened criminals and lose 

whatever sensitivity they may have. In the view of the court that was the reason 

why children Act are enacted by states all over the country and the U.P 

207. S.CLegal Aid Committee v. Union of India, (1989) 4 sec 738, See also, s.c Legal Aid 
Committee V. Union oflndia,_(l989) 4 SCC 740. 

208. AIR 1982 SC 806. 
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legisiature had also enacted the Uttar Pradesh Clllldren Act, 1951. Further, 

according to the report of the Session Judge, there were seven undertrial 

prisoners below the age of 16 years and out oLthose seven prisoners six were 

•released. Therefore, the Court directed the secretary ofU.P State Board of legal 

Aid and Advice to immediately contact these six children and take their 

statements with a view to ascertaining what was the treatment meted out to them 

in the Kanpur Central Jail and whether any of them were maltreated or sexually 

exploited209
• 

In Ram a Murthy V. State of Karnataka210
, the Supreme Court pointing out 

the effects of overcrowding in prisons observed that one of the shameful effect of 

overcrowding was that it does not permit segregation among convicts those 

punished for serious offences and minor. The result may be that hardened 

criminals spread their influence over others. Then, juvenile offenders kept in 

jails got mixed up with others and they were likely to get spoilec,i further. So, the 

Court observed that the problem of overcrowding was required to be tackled in 

the right earnest for a better future. 

In Parbatabai Sakharam Taram V. State of Maharashtra211
, the victim a 

tribal girl had been arrested and illegally detained right from the year 1990 when 

she was of a tender age of 13 years and she had suffered inhuman torture to the 

extent that at the police station, the petitioner was severely beaten after which 

she was dumped in a police van and taken to the dense forest ofKeshori at 1 a.m 

and hanged to a tree by lying her both hands upwards and then was beaten by belt 
. . 

till she lost her consciousness. Though the petitioner had repeatedly informed 

that she was not at all concerned with any Naxalites and that she was innocent, 

she was not released and continued to be tortured in cruel and inhuman manner 

in police custodl12
. 

The court observed that it had no hesitation in arriving at a conclusion that 

this was a case where the state had acted in violation of Article 21 and 22 of the 

209. !d. at808. 
210.AIR 1997SC 1739at i746. 
211. 2006 Cr.L.J 2202 
212. !d. at 2203. 
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constitution oflndia imd Juvenile Justice Act, 1986 and Juvenile Justice (Care 

and Protection of Children) Act, 2000 and the officials had comniitted offences 

punishable under section 3 sub section 2 (i), (ii) and (vii) of the Schedule Castes 

and the Scheduled Tribes (Prevention of Atrocities) Act, 1989 and for that the 

state was bound to compensate the victim as provided under Rule 12(4) of the 

Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Rules, 

1995213
• Therefore, the Court ordered the Respondent state to pay a sum of 

Rs.5,00,000/- (Rs. Five· Lakhs) to the petitioner within a period of four weeks 

from the date of pronouncement of this judgement and further directed the state 

to conduct a thorough and impartial inquiry in relation to the arrest and detention 

of the petitioner and her prosecution in three cases214
. 

iii) Trial Procedure. 

The essential requirements of fair trial procedure is that first every accused 

should be provided with free legal aid. Free legal and specially to the poor 

sections of a society is an essential element of fair trial procedure for securing 

justice to all on the basis of equal opportunities for defence215
. Legal aid has been 

put on a high pedestal in India by virtue of article 22 (1)216 and article 39A217 of 

the constitution of India and sections 303218 and 304219 of Criminal Procedure 

Code, 1973. While article 22(1) and section 303 CrPc grant the right to consult 

213./d. at 2211. 
214./d. at2213 
215. B.P Dwivedi, The Changing Dimensions of Personal Liberty in India, (1998) at 125. 
216. Article 22(1) says, "No person who is arrested shall be deiained in custody without being informed, as soon as 

may be, of the grounds for such arrest nor shall he be den.ied the right to consult, and to be defended by, a legal 
practitioner of his choice." 

217. Article 39 A says, "The state shall secure that the operation of the legal system promotes justice, on a basis of 
equal opportunity and shall, in particulm; provide free legal aid, by suitable legislation or schemes or in any 
other way, to ensure that opportunities for securingjrtslice are not denied to any citizen by reason of economic 
or other disabilities." 

218. Section 303 of the CrPc says, "Any person accused of an offence before a criminal court, or against whom 
proceedings are initiated under this code, may of right be defended by a pleader of his choice." 

219. Section 304 (l)_ofthe CrPc says, "where, in a trial before the. Court of Session, the accused is not represented by 
a pleader, and where it appears to the court that the accused has no/ sufficient means to engage a pleader. the 
Court shall assign a pleaderfor his defence at the expense of the state." 
Section 304 (2) of the CrPc says, ''The High Court may, with the previous approval of the state government, 
make rules providingfo/- - . · 

a) the mode of selecting pleaders for defence under sub- section (1); 
b) the facilities to be·allowed to such pleaders by the court; 
c) thefees payable _to such pleaders by t~e government and generally, for cqnying out the·purposes of sub -
section (1)". · , 
Section 3!)4 (3) of the CrPc says, "The state government may, by notification direct "that, as from such date as 
may be specified in the notification, the provisions of sub -section (1) and (2) shq/1 apply in relation to any class 
of trials before other Courts in the State as they apply in relation to·trials before courts of sessions." 
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and be defended by a Legal Practitioner of one's choice upori one's arrest or. 

being charged with an offence, article 39 A and section 304 CrPc make it a 

solemn duty of the state to provide free legal aid to indigent litigants220
• 

It is important to mention here that the Juvenile Justice (Care and 

Protection of Children) Rules, 2007 has made provisions relating to legal aid. It 

has been provided that free legal services shall be extended to all the juvenile in 

conflict with law by the legal officer in the DistrictChild Protection Unit and the 

State Legal Aid services Authority. The Board has further been empowered to 

deploy the services of the student legal services volunteers and non -

governmental organization volunteers in para legal tasks. Such tasks may 

include contacting the parents of juveniles in conflict with law and also gathering 

relevant social and rehabilitative information about the juveniles221
• 

The second essential requirements is speedy trial. It is said that the 

concept of speedy trial helps the prosecution as well as the accused, the rich as 

well as the poor. Though right to speedy trial is not specifically enumerated as 

fundamental right in the constitution of lndia222 but in Hussainara Khatoon223 

·the Supreme Court extended the provision of Article 21 to embrace the right to 

speedy trial. Therefore, the essential requirements of fair trial procedure should 

also be made available to delinquent juveniles. 

In Kadra Pehadiya V. State of Bihm.224
, the Supreme Court referred to 

what it had pointed out in Hussainara Khatoon's Case225
, that speedy trial is a 

fundamental right of an accused implicit in article 21 of the constitution but in 

this case, the fundamental right had merely remained a paper promise and had 

been grossly violated. Therefore, the Court directed the sessions Judge to 

proceed with the case without any delay and interruption. The Supreme Court 

also directed that the four young petitioners in this case will be provided legal 

220. Usha Razdan, Apex Court Towards humanizing the administration of Juvenile Justice, 33 
JILl (1991) 377. 

221. Rule 14 of the Juvenile Justice (Care and Protection of Children) Rules, 2007 
222. B.P Dwiveqi, The Changing Dimensions of Personal Liberty in India (1998) at 140. 
223. HussainaraKhatoon V. State of Bihar, AIR 1979 SC 1360. · 
224. AIR 1981 SC 939 at 940-41. 
225. Hussainara Khatoon V. State of Bihar, AIR 1979 SC 1360. 
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representation by a fairly competent lawyer at the cost of the state,. since legal aid 

in a criminal case has been declared by the Court in Hussainara Khatoon ~ 

Casi26 to be a fundamental right impticit in Article 21 of the constitution. 

In Sheela Barse V. Union of India227
, The Supreme Court observed that if 

an accused is not tried speedily and his case remains pending before the 

Magistrate or the Sessions Court for an unreasonable length of time, it is clear 

that his fundamental right to speedy trial would be violated unless, of course, the 

trial is held up an account of some interim order passed by a Superior Court or 

the accused is responsible for the delay in the trial of the case. The consequences 

of violation of the fundamental right to speedy trial would be that the prosecution 

itself would be liable to be quashed on the ground that it is in breach of the 

fundamental right. 

Therefore, the Supreme Court directed the State legal Aid and Advice 

Board in each state or any other legal Aid Organization existing in the state 

concerned to send two lawyers to each jail within the state once in a week for the 

purpose of providing legal assistance to children below the age of 16 years who 

were confmed injails228
• 

· Now coming to the trial procedure regarding juvenile in conflict with law 

under the Juvenile Justice (Care and Protection of Children) Act, 2000229
• It is 

evident that the Juvenile Justice system seeks to deal with children apart from the 

adult in the matters of investigation, trial and correctional process because 

children need to be treated separately from the adults. In order to ensure that they 

may not learn the technicalities of the crime commission from the hardened 

criminals the juvenile justice system has been established with a philosophy to 

accord differential treatment to the juveniles in conflict with law than adult 

offenders. 

Therefore, the Act makes provision for the establishment of Juvenile 

Justice .Board by the state government for the purpose of exercising the powers 

226. Id. 
227. AIR 1986 SC 1773 at 1778. 
228. Id. at 1775. 
229. Hereinafter referred to as the Act. 
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and discharging the duties inn.Hation to juvenile in conflict withlaw
230

: The 

Juvenile Justice Board is ~judicial tribunal characterized by special procedures 

and distinctive methods of treatment of juveniles, It differs from the traditional 

criminal court in many respects and reflects the philosophy that an erring child 

needs protection and should be rehabilitated rather than be forced to defend 

himself under the contentious criminal juvenile justice system. The Juvenile 

Justice Board as constituted shall have the power to deal exclusively with all 

proceedings under this Act relating to juvenile in conflict with law231
• 

230. Section 4 (1) ofthe Act says, "Notwithstanding anything contained in the code of criminal 
Procedure, 1973 (2 of 1974), of the state Government may within a period of one year 
from the date of commencement of the Juvenile Justice (Care and Protection of Children) 
Amendment Act, 2006, by notification in the official Gazette, constitute for every district 
one or more Juvenile Justice Board for exercising the powers and discharging the duties 
confen·ed or imposed on such boards in relation to juveniles in conflict with law under this 
Act." 
Section 4 (2) of the Act says, "A Board shall consist of a Metropolitan Magistrate or a 
Judicial Magistrate of the first Class, as the case may be, and two social workers of whom 
a/least one shall be a woman, forming a Bench and eve1y such Bench shall have the 
powers conferred by the Code of Criminal Procedure, 1973 (of 1974) on a Metropolitan 
Magistrate or, as the case may be a Judicial Magistrate of the first class and the 
Magistrate on the board shall be designed as principal magistrate." 
Section 4 (3) of the Act says, "No Magistrate shall be appointed as a member of the Board 
unless he has special knowledge or training in child psychology or child welfare and no 
social worker shall be appointed as member ofthe Board unless he has been actively 
involved in health, education, or welfare activities pertaining to children for at least seven 
years." 
Section 4(4) of the Act says, "The term of office of the members of the Board and the 
manner in which such member may resign shall be such as may be prescribed." 
Section 4 (5) of the Act says, "The appointed of army member of the Board may be 
terminated after holding inquily by the state government if-
i) he has been found guilty of misuse of power vested under this Act, 
ii) he has been convicted of an offence involving moral turpitude, and such conviction has 
not been reversed or he has not been granted filii pardon in respect of such offence, 
iii) he fails to attend the proceedings of the Board for consecutive three months without 

-any valid reason or he fails to attend less than three fourth of the sittings in a year." 
231. Section 6(1) of the Act says, "where a Board has been constituted for any district, such 

Board shall notwithstanding contained anything any other law for the time being in force 
but save as otherwise expressly provided in this Act, have power to deal exclusively with 
all proceedings under this Act relating to juvenile in conflict with law." 
Section 6(2) of the Act says, "The powers conferred on the Board by or under this Act may 
also be exercised by the High Court and the Court of the Session, when the proceedings 
comes before them in appeal, revision or otherwise." 
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Apart froni this the Juvenile Justice (Care and Protection of Children) 

Rules,. 2007 232 has proVided for the functions of the Juvenile Justice 

Board233
• 

In Sheela.Barse V. Union of India234
, Justice Bhagwati and Justice Misra 

made the following recommendations regarding the aptitude and experience of a 

juvenile Judge: 

"there must be special cadre of Magistrate who must be suitably trained 

for dealing with cases against children ..... they must have proper and adequate 

training for dealing with case against juveniles, because those cases require a 

different type of procedure and qualitatively a different kind of approach" . 

. A similar view was reiterated by Bhagwati, J and Pathak, J in Sheela Barse V. 

The Secretary, Children Aid Society235 

"The juvenile court has to be manned by a Judicial officer with some 

special training. Creation of a court with usual judicial officer and labelling it as 

juvenile court does not serve the requirements of the statute. The statutory 

scheme contemplates a judicial officer of a different type with a more sensitive 

232. Hereinafter referred to as the Rules. 
233. Rule 10 of the Rules says, "The Board shall pe1jorm thefollowingfimctions to achieve the 

objectives of the Act, namely: -
a) adjudicate and dispose cases of juveniles in conflict with law; 
b) take cognizance of crimes committed under sections 23 to 28 of the Act, 
c) monitoring institutions for juveniles in conflict with law and seeking compliancefi"om 
them in cases of any noticable lapses and improvement based on suggestions of the Board; 
d) deal with non - compliance on the part of concerned government fimctionaries or 
fimctionaries. of voluntary organizations as the case may be in accordance with due 
process of law; 
e) pass necessary direction to the district authority and police to create or provide 
necessmy infrastructure or facilities so that minimum standards of justice and treatment 
ae maintained in the spirit of the Act; 
f) maintain liaison with the committee in respect of cases needing care and protection ; 
g) liaison with Boards in other districts to facilitate speedy inquily and disposal of cases 
through the process of law; 
h) take suitable action for dealing with unforeseen situation that may arise in the 
implementation of the Act and remove such difficulties in the best interest of the juvenile; 
i) send quarterly information about juveniles in conflict with law produced before them to 
the District State Child Protection Unit, the State Government and also to the Chief 
Magistrate or Chief Metropolitan Magistrate for review under sub - section (2) of section 
14 of theAct; . . 
j) any other fimction assigned by the state Government from time to time relating with 
juveniles in conflict wit law." · 

234. AIR 1987 SC 1773 at 1778. 
235. AIR 1987 SC 656 at 659. 
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approach arid oriented outlook. Without these any judicial officer, would, indeed 

not be competent to handle the special problem of children". 

Thus, the Court insisted upon the juvenile oriented judges to deal with 

such cases as it cannot be effectively handled by with traditional judges. 

In Ajay V. State of U.Jil36
, referring to the duty of the Board the court 

observed that while deciding petition for declaring an accused as juvenile, the 

Board must keep in mind that on one hand a person really below 18 years of age 

should not be refused of his right given under the Juvenile Justice (Care and 

Protection of Children ) Act, 2000. On the other hand, the Board should be 

equally careful to see that an accused who has attained the age of 18 years must 

not get benefit of a juvenile on the basis of fake or forged document. Thus, in 

nut-shell the duty of the Board is to ensure that the bonafide person should not be 

deprived of his right given under the Juvenile Justice (Care and Protection of 

Children ) Act, 2000 and a malafide person should not get advantage of the said 

Act237. 

iv) Punishment and Conviction 

The Juvenile Justice (Care and Protection of Children) Act, 2000 has laid 

down a special procedure to try juveniles in conflict with law, specially to 

prevent the juveniles from being labeled with the stigma of crime and also 

because juvenile offenders are not to be punished but treated as helpless children 

in need of care and attention as well as socialization. Therefore, through a 

specialized judicial process it is necessary to bring them back in society as 

decent law- abiding citizens238. 

The Act provides for a differential approach in the processing of the child 

in need of care and protection and the juvenile in conflict with law. Therefore for 

the purpose of punishment and conviction special provisions have been made. 

First, the confmement of the juvenile in a police lock up or jail has been 

236. 2006 Cr.L.J 3326: 
237. I d. at 3327-28. 
238. T.H Khan, Juvenile Justice System in India: An Appraisal, Vill CILQ (1994) at 62. 
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prohibited239
• Provision ha~ also beeri made for giving of information to parent, 

gu~dian or probation officer after the arrest of the juvenile
240

• The Juvenile 

Ju~tice Board shall hold an enquiry after a juvenile having been charged with an 

offence is brought before the Board241
• The Juvenile Justice Board has been 

further empowered to pass certain orders ill respect of juveniles. The Board has 

been empowered, after being satisfied on enquiry that a juvenile has committed 

an .offence, to allow the juvenile to go home after advice or admiration, to direct 

the juvenile to participate in group counselling. It can also direct the juvenile to 

perform community service. 

The parent of the juvenile or the juvenile himself may be ordered to pay 

fine if he is above 14 years of age and earns money. The Board can also direct the 

juvenile to be released on probation of good conduct or make an order directing 

239. Section 10 (!)of the Act says, "As soon as a juvenile in conflict with law is apprehended 
by police he shall be placed under the charge of the special juvenile police unit or the 
designated Police Officer, who shall produce the juvenile before the Board without any 
loss of time but within a period of twenty -four hours of his apprehensive excluding the 
time necessary for the journey, from the place where the juveniles was apprehension, to 
the Board: 
Provided that in no case, a juvenile in conflict with law shall be placed in a police lockup 
or lodged injaif'. 
Section 10 (2) of the Act says, "The state Govemment may make rules consistent with this 
Act,-
i) to provide persons through whom (including registered voluntmy organisations) any 
juvenile in conflict with law may be produced before the Board; 
ii) to provide the manner in which such juvenile may be sent to an observation home." 

240. Section 13 of the Act says, "Where a juvenile is arrested, the Officer in Charge of the 
.Police Station or the special juvenile police unit to which the juvenile is bought shall, as 
soon as may be after the arrest, inform -
a) the parent or guardian of the juvenile, if he can be found of such arrest and direct him to 
be present at the Board before which the juvenile will appear; and 
b) the probation officer of such arrest to enable him to obtain information regarding the 
antecedents and family background of the juvenile and other material circumstances likely 
to be of assistance to the Board for making the inquiry." 

241. Section 14 (1) of the Act says, "Where a juvenile having been charged with the offence is 
produced before a Board,. the Board shall hold the inquiry in accordance with the 
provisions of this Act and may make such order in relation to the juvenile as it seems fit: 
Provided than an enquiry under this section shall be completed within a period of four 
months from the date of its commencement, unless the period is extended by the Board 
having regard to the circumstances of the case and in special cases after recording the 
reasons in writing for such extension." 
Section 14 (2) of the Act says, "The Chief Judicial Magistrate or the Chief Metropolitan 
Magistrate shall review the pendency of cases of the Board at every six months, and shall 
direct the ·Board to increase the frequency of its sittings or may cause the constitution of 
additional Boards." 
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the juvenile to .be sent to a special home for a period of three years
242

• 

The main object of the probation method as provided under section 15 sub 

-section (l)dause (e) and (f) is said to be to rehabilitate the offender and secure 

his cooperation in making himself supporting through advice and guidance in 

normal social setting rather than through the coercive methods practiced behind 

the prison walls. Therefore, the Apex Court seems to be aware of its role in 

preventing juveniles in conflict with law from contracting or associating with 

hardened criminals in jails and rehabilitating them as responsible and useful 

members of the society43
• 

The Supreme Court in Rattan La/ V. State of Punjab244
, allowed the 

benefit ofProbation of Offender Act, 1958 retrospectively in favour of a boy of 

16 years, who was found guilty of having committed house trespass and having 

tried to outrage the modesty of a girl of 7 years. The Court pointed out that the 

Probation of Offenders Act, 1958 is a milestone in the progress of modem liberal 

trend of reform in the field of penology. It is the result of the recognition of the 

doctrine that the object of criminal law is to reform the individual offender than 

to punish him. 

In Abdul Qayum V. State of Bihar245
, the appellant was only 16 years of 

age at the time of his conviction for the offence of theft of Rs 56 which he had 

committed by pick pocketing. He was given six months rigorous imprisonment 

and a probation order was refused inspite of the fact that the probation officer 

had recommended it. The appeal and the revision petition having been rejected 

by the Patna High Court, the appellant finally came to the Supreme Court which 

upheld the appeal. The Supreme Court was of the view that neither the trial 

court; the appellate Court nor the High Court applied their mind to the 

requirement of the provisions of the Act. 

Although the Court pointed out that it is true that the trial Court, the 

appellate Court as well as the High Court did consider the question of giving 

242. Section 15 of the Act. 
243. Usha Razdan, Ap,;, Court towards humanizing the administration of Juvenil~ Justice, 33 

JJL/(1991) 384. . 
244. AIR 1965 SC 444 at 445. 
245. AIR 1972 SC 214. 
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. benefit to the appellate under section . 6 bu.t in view of the. court they have 

completely misdirected themselves to the essential requirements of that 

provision. The court observed that there was no warrant for inferring that the 

.appellant was an·associate ofthe hardened criminal. Though he was illiterate he 

had a vocational aptitude for tailoring and was working in the Bihar Tailoring 

Works. The attitude of the family towards the offender appellant was one of 

sympathy and the father exercised reasonable control over him. The report of the 

neighbours was also in favour of him and no previous conviction was proved 

against him prior to this case and in the circumstances mentioned by him the 

release on probation was considered to be a suitable method to deal with him. 

The Court further pointed out that to sentence him to imprisonment would itself 

achieve the object of associating him with hardened criminals which association 

the Court thought was a good ground for denying him the benefit of being 

released on probation of good conduct. The court had no doubt that if he was 

released on probation on probation of good conduct there was hope of his being 

reclaimed and afforded the opportunity to live a·normallife of a law abiding 

citizen. In this view the appeal was allowed and the sentence set aside with the 

direction that he be released under section 4 of the Probation of offenders Act, 

1958246
• 

In Mohd. Aziz V. State of Maharashtra247
, the probation provision were 

involved for the first time before the Supreme Court, which allowed the 

probation release in favour of the accused aged 17 years 7 months whose 

conviction for theft had been upheld by the High Court. Delivering the decision 

of the Supreme Court Bhagwati, J. pointed out that even though the point 

relating to the applicability of section 6 was not raised before the Learned 

Presidency Magistrate or the High Court, this Court is bound to take notice of the 

provisions of that section and give its benefit to the appellant, particularly since 

it is a section which is intended for the benefit of juvenile delinquents, reflecting 

the anxiety of the legislature to protect them from contact or association with 

246. !d. at 216- 217. 
247. AIR 1976 SC 730, 
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harde~ed crimi~als in jails andnitrieve them from a life of crime and rehabilitate. 

them as responsible and useful members of societl
48

• 

New coming to the punishment and conviction of juvenile in conflict with 

law, the Juvenile Justice (Care and Protection of Children) Act, 2000 provides 

that a juvenile in conflict with law shall not be sentenced to death or 

imprisonment or committed to prison in default of payment of fine or in default 

of furnishing security. However, Where a juvenile of sixteen years commits an 

offence of a serious nature and the Board is satisfied that it would not be in his 

interest or the interest of other juvenile to send him to a special home, the Board 

may order the juvenile in conflict with law to be kept in a place of safelf49
• 

Also, a juvenile cannot be tried for any offence together with a person who is not 

a juvenile250
• 

[C) OFFENCES AGAINST JUVENILES. 

In a society children form a very important part specially because they are the 

future generations of a country. The welfare of children in a civilized society 

248. Id. at 731. 
249. Section 16 (I) of the Act says, "Notwithstanding anything to the contrary contained in any 

other law for the time being in force, no juvenile in conflict with law shall be sentenced to 
death or imprisonment for any term which may extend to imprisonment for life, or 
committed to prison in default of payment of fine or in default of jill'nishing security: 
Provided that where a juvenile who has attained the age of sixteen years has.committed an 
offence and the Board is satisfied that/he offence committed is so serious in nature such 
that it would not be in his interest or in the interest of otherjuvenile in a special home to 
send him to such special home and that none of the other measures provided under this Act 
is suitable or sufficient, the Board may order the juvenile in conflict with law to be kept in 
such place of safety and in such manner as it thinks fit and shall report the case for the 
order of the state Govemment," 
Section 16(2) of the Act says, "On a reportfi·om a Board under sub- section (1), the stale 
govemment may make such arrangement in respect of the juvenile as it seems proper and 
may order such juvenile to be kept under protective custody of such place and such 
conditions as it thinks fit. 
Provided that/he period of detention so ordered shall not exceed in any case the maximum 
period provided under section 15 of this Act." 

250. Section 18 (I) of the Act says, "Notwithstanding anything contained in section 223 of the 
code of Criminal Procedure, 1973 (2 of 1974) or in any other law for the time being in 
force no juvenile shall be charged with or tried for any offence with a person who is not a 
juvenile." 
Section 18(2) of the Act says, "If a juvenile is accused qf an offence for which under 
section 223 of the Code of Criminal Procedure, 1973 (2 of the 1974) or any other law for 
the time being in force, such juvenile and any other person who is not a juvenile wuld, but 
for the prohibition contained in sub section (1), have been charged and tried together, the 
Board taking cognizance of that offence shall direct separate trials of the juvenile and the 
other person." 
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must be given prime importance because the, welfare ofthe entire·community, its 

growth and development depend on.the health and Well being of its children. 

Every child must be helped to grow into maturity so that they can become decent 

and useful member of the society: They need special protection because of their 

tender age, specially against the various crimes committed against children. 

Therefore, there are various provisions in the Indian Penal Code of 1860, 

the Code of Criminal Procedure, 1974 and also the Juvenile Justice (Care and 

Protection of Children) Act, 2000 dealing with the offences against juveniles and 

punishment thereof. 

The first and foremost requirement for better development of children is 

that they should be provided good literature so that their minds may be attracted 

towards virtues. The major problem in the society is that obscene literatures are 

in circulation at large scale through multimedia. The minds of the children are 

often open to immoral influences. If such literature falls in the hands of children 

it may affect their minds adversely. Therefore, to protect children from immoral 

influences the sale, exhibition or circulation of any obscene object to them is 

made an offence punishable in accordance with law251
• 

Another area which requires attention is the exploitation of children by 

selling and buying them for different purposes. Slavery was an age old social evil 

which has been abolished today the world over still it is prevalent in its new 

forms. Children are often enslaved and forced to do inhuman and immoral work. 

They are highly misused as prostitutes. Especially, children belonging to the 

poor and weaker sections are victims of exploitation. Therefore, trafficking in 

human beings, specially in women and children has become a global problem. It 

has become a matter of serious national and international concern. Since 

trafficking is a world wide phenomenon a large number of girls as well as boys 

251. Section 293 IPC says, "whoever sells. lets to hire, distributes or circulates to any person 
rmder the age of twenty years any such obscene object as is referred to in the last 
preceding section or offers or attempts so to do, shall be punished on first conviction with 
imprisonment of either description for a term which may extend to three years and with 
fine which may extend to two thousand rupees, and in the event of a second or subsequent 
conviction, with imprisonment of either description for a. term which may be extend to 
seven years, and also with fine which may extend to five thousand rupees". 
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are affected every day. The children along with their families are pr:offiised better 

employment and a better life and as a result children and their families get lured 

by such promises. Whereas others are kidnapped and sold. Human trafficking, 

especially of women and children, is on the rise also because of the tremendous 

growth in the global sex market. 

The number of child victims trafficked worldwide for sexual exploitation 

or cheap labour on as annual basis is said to be about 1.2 million. After illegal 

drugs and arms trafficking human trafficking the third largest international 

crime, is said to be worth billions of dollars each year. Tremendous demand for 

commercial sexual exploitation is the driving force behind the trade. Seventy

nine percent of all global trafficking is said to be for sexual exploitation252
• 

Therefore, India is no exception and is equally plagued by the problem of 

human trafficking specially in women and children. Commercial sexual 

exploitation of children in India that exists on a large scale and in various forms 

leads to trafficking in children for commercial sexual exploitation. 

India along with Pakisthan is said to be the main destinations for children 

under 16 who are trafficked in South Asia. Whereas, after Thailand and the 

Philippines, India is said to have 1.3 million children in its sex - trade centres. 

These children who come from relatively poorer areas are said to be trafficked to 

richer areas253
• 

As per the National Human Rights Commission Report on Trafficking in 

women and children, in India the population of women and children in sex work 

is stated to be between 70, 000 and l million and of these 30% are 20 years of 

age and nearly 15% were inducted into the sex trade when they were below 15 

years of age254
. Therefore keeping the magnitude of the problem in mind such 

practices need to be prohibited altogether. Therefore, in an effort to eliminate 

such practices. the constitution makers have included right against exploitation in 

the fundamental right. 

252 .www,ecpat.net/EI/Publicationsffrafficking/Factsheet India.Pdf (Visited on 2nd Dec 
2011). . -

253. www.uri.edu/artsci/wms/hughes/india.htm (Visited on 2nd Dec 2011). 
254. www.india,gov.in/a!limpfrms/alldocs/12262.pdf (Visited on 5th Dec20 11 ). 
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The nght against e~ploitatiori have been embodied in Articles 25 and 24 

of the Constitution. Article 23 prohibits traffic in human beings and forced 

·laboi.rr and makes their practice punishable under · law whereas Article 24 

prohibits employment of children below 14 years 'of age in factories, mines or 

other hazardous employment. 

It may be mentioned here that the. primary law for the prevention of 

immoral traffic came in the form of Suppression of Immoral Traffic in Women 

and Girls Act, 1956 which has been amended as The Immoral Traffic 

(Prevention) Act, 1956. This is an Act to provide in pursuance of the 

International Convention signed at New York for the prevention of immoral 

Traffic. This Act deals exclusively with trafficking. Its main objective is to 

inhibit or abolish traffic in women and girls for the purpose of prostitution as an 

organized means of living. 

The Indian Penal Code, 1860 also contains provisions dealing with 

offences, against children. Therefore, importing, exporting, removing, buying, 

selling, trafficking or dealing in slaves is made an offence punishable in 

accordance with law255
• 

Buying and selling of minors for the purposes of prostitution or illicit 

intercourse or for any unlawful and immoral purpose IS made 

punishable256.Therefore, section 372 of the Indian Penal Code, 1860 applies to 

males or females under the age of eighteen years. It applies to a married or an 

255. Section 37l,ll'C says, "whoever habitually imports, exports, removes, buys, sells, traffics, 
or deals in slaves shall be punished with imprisonment for life, or with imprisonment of 
either description for a term not exceeding ten years, and shall also be liable to fine". 

256. Section 372, ll'C says, "whoever sells, lets to hire or otherwise disposes of any such 
person under the age of eighteen years with intent that such person shall, at any age be 
employed or used for the purpose of prostitution or illicit intercourse with any person or 
for any unlawful and immoral purpose, or knowing it to be likely that such person will, at 
any age be employed or used for any such pwpose, shall be punished with imprisonment 
of either description for a term which may extend to ten years, and shall also be liable to 
fine". 
Section 373, ll'C says, "whoever buys, hire or otherwise disposes of any such person 
under the age of eighteen years with intent that such person shall, at any age, be employed 
or used for the purpose of prostitution or illicit intercourse with any person or for any 
unlawful and immoral purpose, or knowing it to be likely that.such person will, at any age, 
be employed or used for any such purpose, shall be punished with imprisonment of either 
description for a term which may extend to ten years, and shall also be liable to fine" 0 
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unmarried female even where such female, prior to safe was leading an immoral 

.life. Section373 and 372 conjointly punish both the giver as well as receiver of a 

person under 18 years of age for an immoral purpose. Both the sections relate to 

the same subject matter. The first section strikes at any bargain of the nature 

contemplated by it, whoever may be the party who sells or lets the person, even 

though it could be the father or mother or lawful guardian. The second section 

strikes at the bawds, keepers of brothels and all other who fatten on the profits 

arising from the general prostitution of girls257
• 

Apart from the above mentioned provisions the inducing of any minor 

girl to go from any place or to do an act or knowing that she will be forced to do 

such act is made an offence punishable in accordance with law258
• The import of 

girl under twenty one years of age from any country outside India for immoral 

purposes is made an offence punishable in accordance with law259
• 

A person who has sexual intercourse with a woman without her consent, 

when she is under 16 years of age is made an offence punishable in accordance 

with law260
• Although there is an exception in favour of husband when the 

relationship between man and woman is that of husband and wife, the act would 

be an offence in that case also if the age of the woman is below twelve years. 

These provisions have been made to protect the youth and children, to prevent 

them from exploitation when their minds are immature. Exposing or leaving a 

child in any place with the intention of abandoning such child by any person 

257. Ratanal and Dhirajlal, The1ndian Penal Code, 28'h Edition. (1997) at 509- 10. 
258. Section 366AIPC says, "Whoever, by any means whatsoever induces any minor girl under 

the age of eighteen years to go from any place or to do any act with intent that such girl 
maybe, or knowing that it is likely that she will be, forced or seduced to illicit intercourse 
with another person shall be punishable with imprisonment which may extend to ten 
years, and shall also liable to fine". 

259. Section 366B, IPC says, "Whoever imports into Indiafi"om any country orfrom the state of 
Jammu and Kashmir any girl under the age of twenty one years with intent that she may 
be, or knowing that it is likely that she will be,forced or seduced to illicit intercourse with 
another person shall be punishable with imprisonment which may extend to ten years, and 
shall also liable to fine". 

260. Section 376(1), IPC says, "Whoever, except in the cases provided for by sub- section (2), 
. commits rape shall be punished with imprisonment of either description for a· term which 

shall not be less than seven years but which may be for life or a term which e.:'Ctend to ten 
years and shall also be liable to fine unless the woman raped is his own wife and is not 
under twelve years of age, in which case he shall be punished with.imprisonment of either 
description for a term which mat extend to two years or with fine or with hoth". 
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< ·' 

being the father or mother i~ made an offence punishable by law261
• Kidnapping· 

or maining a minor for purposes of begging is· made an offence punishable in 

accordance with. law262
• 

Apart from slavery and prostitution, another social evil that is still 

prevalent in one society is forced labour. As mentioned earlier Article 23 of one 

constitution deals with forced labour. Here we may also mention the problem of 

child labour. Article 24 of our constitution prohibits. employment of children. It 

may be submitted that engaging children as labourers in. various sectors is no less 

an offence than trafficking. The use of children and more specifically girl 

children in one form or the other is unorganized sectors like shops, hotels, 

dhabas, workshops and other small establishments are increasing by the day. 

Specially with the advent of industrialization the demand for labour increased 

tremendously and the need to increase productivity and national income was felt 

which has given to the rise of children as labourers. Child workers are specially 

preferred because they are cheap labour and by paying less more profit can be 

earned. Another reason for the increase in child labour is that they are a source of 

income for poor families. 

It is submitted that a study conducted by the ILO Bureau of statistics 

found that "Children's work was considered essential to maintaining the 

economic level of households, either in the form of work for wages, of help in 

household enterprises or of household chores in order to free adult household 

261. Section 317, IPC says, "Whoever being the father or mother of a child tmder the age of 
twelve years having the care of such child exposes or leaves such child in any place with 
the intention of wholly abandoning such child, shall be punished with imprisonment of 
either description for a term which may extend to seven years, or with fine or with both". 

262. Section 363 A (!), IPC says, "Whoever kidnaps any minot; or not being the lawjitl 
guardian- of a minot; obtains the custody of the minor, in order that such minor may be 
employed or used for the purposes of begging shall be punishable with imprisonment of 
-either description for a term which may extend to ten years and shall also liable to fine". 
Section 363A(2), /PC says, "Whoever mains any minor in order that such minor may be 
employed or used for purposes of begging, shall be ptinishable with imprisonment for life 
and shall also be liable to fine". 
Section 363 A (3), IPC says, "Where any person, not being the lawful guardian of a minor, 
employs or uses a minor for the .purpose of begging, it shall be presumed, unless the 
contrmy is proved, that he kidnapped or otherwise obtained the custody of that minor in 
order that the minor might be employed or used for the purposes of begginff'. 
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·members for economic activity else where". Therefore, India is said to be the 

largest .example of a nation that is plagued by the problem· of child labour. It is 

e~timated that there are between 60 and 115 .million working children in India, 

the highest number in the world263
• 

Therefore, in order to address the problem of child labour the Child 

Labour (Prohibition and Regulation) Act was enacted in 1986. The Act prohibits 

the employment of children in certain specified hazardous occupations and 

processes and regulates the working conditions in others. It may also be 

mentioned here that the Child Labour (Prohibition and Regulation) Amendment . 

Act, 2006 prohibits the employments of children in hotels and as domestic 

servants. 

The Indian Penal Code, 1860 has also made provisions whereby any 

person who compels another person to forced labour shall be punishable in 

accordance with law264
• 

Apart from the Indian Penal Code the Juvenile Justice (Care and 

Protection of Children) Act, 2000265also makes provision of punishment for 

special offences in respect- of juveniles. Therefore, newspaper, magazines, news 

- sheet or visual media have been prohibited to disclose the name of the 

juvenile266
• Assaulting, abandoning, exposing or neglecting the juvenile so as to 

cause the juvenile mental or physical suffering is made an offence punishable in 

accordance with law267
. Employment of juvenile or child for begging is made an 

263. http://skcv.com/child%201abour.htm (visited on 5th Dec 2011). 
264. Section 374, IPC says, "Whoever unlawfully compels any person to labour against the will 

of that person shall be punished with imprisonment for a term which may extend to one 
years, or with fine or both". 

265. Hereinafter referred to as the Act. 
266. Section 21 (I) of the Act says, "No report in any news paper, magazine, news sheet or 

visual media of any inquiry regarding a juvenile in conflict with law or a child in need of 
care and protection under this Act shall disclose the name, address or school or any such 
juvenile or child be published: 
Provided that for reason to be recorded in writing, the authority holding the inquiry may 
permit such disclosure, if in its opinion such disclosure is in the interest of the Juvenile or 
the child''. 
Section 21 (2) of the Act says, "Any person who contravenes the provisions of sub -
section (1) shall be liable to a penalty which may extend to twenty five thousand rupees". 

267. Section 23 of the Act. 
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offence punishable in accordance with law 268 
• Givirig any juvenile any . . ' . . 

intoxicating liquor or any narcotic drug or psychotropic substance except under 

the order of a medical practitioner is an offence punishable by law 269 
• 

Exploitation of juvenile or child employee is also an. offence punishable by 

laWZ70
• 

Lastly it is the duty of every individual. to take care of his/her children. 

Apart from love and affection every child requires the basic needs like proper 

food, clothing and education to enable the child to grow into maturity and 

become a decent member of the society, thereby contributing to the overall 

development of a community. This is possible only if the parent takes care of a 

child physically, mentally and financially. However, if any person, having 

sufficient means neglects or refuses to maintain his. children a Magistrate of the 

First Class is empowered to order such person to make a monthly payment for 

the maintenance of children271
• 

268. Section 24(1) of the Act says, ".Whoever employs or uses any juvenile or the child for the 
purpose or causes any juvenile to beg shall be punishable with imprisonment for a term 
which may extend to three years and shall also be liable to fine". 
Section 24 (2) of the Act says, "Whoever, having the actual charge of, or control over a 
juvenile or the child abets the commission of the offence punishable under sub - section 
(1), shall be pUnishable with imprisonment for a term which may extend to one year and 
shall also be liable to fine". 

269. Section 25 of the Act says, ''Whoever gives, or causes to be given to any juvenile or the 
child any intoxicating liquor in a public place or any narcotic drug or psychotropic 
substance except upon the order of duly qualified medical practitioner or in case of 
sickness shall be punishable with imprisonment for a term which may extend to three years 
and shall also be liable to fine". 

270. Section .26 of the Act says, "Whoever ostensibly procures a juvenile or the child for the 
purpose of any hazardous employment keeps him in a bondage and withholds his earnings 

·or uses such earning for his own purposes shall be punishable with imprisonment for a 
term which may extend to of three years and shall also be liable to fine". 

· 2 71. Section 125 ()f the Criminal Procedt.tre Code, 19 7 3. 
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