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CHAPTER-1 

INTRODUCTION, STATEMENT OF THE PROBLEM, RESEARCH 

QUESTIONS AND HYPOTHESIS, RESEARCH METHODOLOGY, 

AND SIGNIFICANCE OF THE STUDY 

A. INTRODUCTION 

The Constitution of India establishes a parliamentary form of government 

both at the Union as well as the State level. The parliamentary form of 

government in India is based on the British model of cabinet form of 

government, now metaphorically refeiTed to as the Westminster model, where 

the President is the constitutional or formal head of the Union and exercises 

the powers and functions confeiTed upon him by or under the Constitution on 

the aid and advice of his Council of Ministers. Parliamentary democracy has 

been held to be an inherent part of the basic structure of the Indian 

Constitution. 1 

The framers of the Constitution accorded preference to the 

parliamentary form of government over the presidential form ostensibly for 

two reasons; first, the working familiarity the Indian polity had with the 

parliamentary system of government for over a century since its introduction 

by the Government of India Acts of 1919 and 1935; and secondly, the 

general perception of the framers of our Constitution that the parliamentary 

form of government is a more responsible form of government as compared to 

the presidential form. 

Kuldip Nayar vs. Union ol!ndio, (2006) 7 SCC 1. 
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Part V of the Constitution establishes parliamentary form of government 

at the Union. Art. 79 of the Constitution provides for constitution of 

Parliament and states that there shall be a Parliament for the Union which 

shall consist of the President and two Houses known respectively as Council 

of States (Rajya Sabha) and the House of the People (Lok Sabha). Art. 80 

provides for the composition. of the Council of States while Art. 81 provides 

for the composition of the House of the People. Art. 81 provides that the 

House of the People shall consist of: (a) not more than 530 members chosen 

by direct election from tenitorial constituencies in the States; and (b) not 

more than 20 members to represent the Union Tenitories chosen in such 

manner as Parliament may by law provide. Art. 83 provides for the duration 

of Houses of Parliament. 

Art. 52 provides that there shall be a President of India. Art. 53 provides 

that the executive power of the Union shall be vested in the President and 

shall be exercised by him either directly or through officers subordinate to 

him in accordance with the Constitution. The Supreme Court has consistently 

taken the view that the powers of the President and that of the Governors 

under the Indian Constitution are akin to the powers of the Crown under the 

British parliamentary system2 and that the President cannot exercise the 

executive powers without the aid and advice of the President. 3 The existence 

of a Council of Ministers, as such, is a constitutional necessity, in the absence 

of which the President would become helpless to discharge his constitutional 

functions. 

2 Ram Jawaya Kapur vs. State ofPunjab, AIR 1955 SC 549; A. Sanjeevi Naidu vs. State of 
Madras, (1970) 1 SCC 443. 

3 UN.R. Rao vs. Indira Gandhi, (1971) 2 SCC 63 (per Sikri, C.J.). 
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Art. 74 provides that there shall be a Council of Ministers with the 

Prime Minister at the head to aid and advise the President who shall, in the 

exercise of his functions, act in accordance with such advice. Art. 75(1) 

provides that the Prime Minister shall be appointed by the President and the 

other Ministers shall be appointed by the President on the advice of the Prime 

Minister. As such the Prime Minister is appointed by the President. 

Appointment of Prime Minister is one of the few acts which the President 

performs in his discretion without the advice of the Council of Ministers or 

the Prime Minister. 4 

Once the election to the House of the People is complete, then comes the 

stage for the appointment of Prime Minister and Council of Ministers to aid 

and advise the President as provided by Art. 74. Art. 75(2) provides that the 

ministers hold office during the pleasure of the President. Art. 7 5(3) provides 

that the Council of Ministers shall be collectively responsible to the House of 

the People. 

Art. 75(3) does not define the scope of the 'collective responsibility' 

principle. The Constituent Assembly Debates indicate that the provision was 

intended to strengthen the position of the Prime Minister rather than create a 

situation where Lok Sabha may decide the fate of the Prime Minister. 

According to Dr. B. R. Ambedkar, it means that 'no person shall be retained 

as a member of the cabinet if the Prime Minister says that he shall be 

dismissed. It is only when the members of the cabinet, both in the matter of 

their appointment as well as in the matter of their dismissal are placed under 

the Prime Minister that it shall be possible to realize the ideals of collective 

responsibility'. 

4 Samsher Singh vs. State o(Puniah, ( 1974) 2 SCC 831. (per V. R. Krishna Iyer, J.) 
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According to Lord Salis bur/, the principle of collective responsibility 

means that "for all that passed in the cabinet every member of it who does not 

resign is absolutely and irretrievably responsible and has no right afterwards 

to say that he agreed in one sense to a compromise while in another he was 

persuaded by his colleagues." It is therefore possible to hold that the principle 

of collective responsibility of council of ministers is a principle regulating the 

working of council of ministers and it does not extend to requiring the Prime 

Minister to seek a vote of confidence in the Lok Sabha. The Supreme Court 

while expounding the concept said: ''The concept of 'collective responsibility' 

is essentially a political concept. The country is governed by the party in 

power on the basis of the policies adopted and laid down by it in the Cabinet 

meeting. 'Collective responsibility' has two meanings: the first meaning 

which can legitimately be ascribed to it is that all members of a Government 

are unanimous in support of its policies and would exhibit that unanimity on 

public occasions although while formulating the policies, they might have 

expressed a different view in the meeting of the Cabinet. The other meaning is 

that Ministers, who had an opportunity to speak for or against the policies in 

the Cabinet are thereby personally and morally responsible for its success and 

failure. 6 On the other hand, constitutional authors like Geoffrey Marshall 

contend that one of the principal implications of the "collective 

responsibility'" principle is that "a government can only remain in office for so 

long as it retains the confidence of the House of Commons"7 

Part VI of the Constitution provides for a mirror image and more or less 

similar provisions occur in the Constitution in regard to the States. Art. 168 

provides for constitution of legislatures in States and states that for every 

5 Quoted in Sir Ivor Jennings, Cabinet Government, Third Edn., Cambridge University Press, 
1959,p.277 

6 Common Cause vs. Union of india, (1999) 6 SCC 667 

7 Geoffrey Marshall, Ministerial Responsibility, Oxford University Press, 1989. 
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State there shall be a legislature which shall consist of the Governor and (a) in 

the states of Andhra Pradesh, Bihar, Maharashtra, Karnataka and Uttar 

Pradesh, the Legislative Council and the Legislative Assembly; and (b) in 

other States, the Legislative Assembly. Art. 163 provides that there shall be a 

Council of Ministers with the Chief Minister as the head to aid and advise the 

Governor in the exercise of his functions. Art. 164( 1) provides that the Chief 

Minister shall be appointed by the Governor and the other Ministers shall be 

appointed by the Governor on the advice of the Chief Minister, and the 

Ministers shall hold office during the pleasure of the Governor. Art. 164(2) 

provides that the Council of Ministers shall be collectively responsible to the 

Legislative Assembly of the State. 

Thus by virtue of Art. 7 5( 1) of the Constitution, the Prime Minister is to 

be appointed by the President and by virtue of Art. 164(1) the Chief Minister 

is to be appointed by the Governor. There is absolutely no guidance provided 

to the President and the Governor under the Constitution as to whom the 

President should appoint as Prime Minister and whom the Governor should 

appoint as the Chief Minister. The only requirement, as laid down in Arts. 

75(3) and 164(2) is that the Council of Ministers headed by such Prime 

Minister or the Chief Minister has to be collectively responsible to the House 

of People or the State Legislative Assembly. A conjoint reading of Arts. 75(1) 

and 75(3) and Arts. 164(1) and 164(2) gives an impression that since the 

Prime Minister and the Chief Minister and their Council of Ministers have to 

be collectively responsible to the House of People or the Legislative 

Assembly, the person to be appointed as Prime Minister or the Chief Minister 

must be a member of the House of the People and the Legislative Assembly 

of the State as the case may be. However, harmoniously construing the 
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provisions of Arts. 75(1) and 75(5)8
, and Arts. 164(1) and 164(4)9 the 

Supreme Court has held that any person whether a member of either House of 

the Parliament or not, can be appointed as a Prime Minister10 or the Chief 

Minister11 and such appointment is constitutionally valid. The only 

requirement is that such person must acquire membership of either House of 

Parliament or the State Legislature, as the case may be, within a period of six 

months. 

Thus under Art. 7 5( 1) the President has the power to appoint the Prime 

Minister and under Art. 164( 1) the Governor has the power to appoint the 

Chief Minister of a State. However, apart from Art. 75(3) and 164(2), which 

mention about the principle of collective responsibility of the ministers to the 

respective Houses, there is no other guidance provided as to whom the 

President or the Governor should appoint as the Prime Minister or the Chief 

Minister. However, since the elections to the House of the People and the 

State Legislative Assembly are contested principally by the political parties 

who set up their candidates at the election, there is tacit understanding in 

keeping with the British convention that the party which has secured the 

majority in the House would govern while the parties which are in the 

minority would sit in the House as members of the opposition. It is on account 

of this convention that the President and the Governor invite the leader of the 

political party which has obtained majority to form the Government. The 

President appoints the Prime Minister and then the Ministers are appointed on 

the advice of the Prime Minister, who constitute the Council of Ministers. 

8 Art. 75(5): A minister who for any period of six consecutive months is not a member of 
either House of Parliament shall at the expiration of that period cease to be a Minister. 

9 Art. 164(4): A minister who for any period of six consecutive months is not a member of 
Legislature of the State shall at the expiration of that period cease to be a Minister. 

10 Janak Raj Jai (Dr.) vs. HD. Deve Gowda, (1997) 10 SCC 462. 

11 Ashok Pandey vs. Mayawati, (2007) 10 SCC 16; S. R. Chaudhuri vs. State of Punjab, 
(2001) 1 sec 126. 
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Similarly, the Governor appoints the Chief Minister and then the Ministers are 

appointed on the advice of the Chief Minister, who constitute the Council of 

Ministers. 

Problems occur in case of fractured electoral verdict, where the 

electorate has not returned any political party with a clear majority in the 

House of the People. The Constitution provides no guidance to the President 

even in such situations. Authors like Granville Austin 12 are struck by this 

important omission in the Constitution, which though voluminous and deals 

minutely even with the matters relating to day-to-day administration, has not 

made any provision with regard to this area of major political concern as to 

whom the President should invite to form the government in case of hung 

parliament. In such situations the President is required to exercise his 

discretion and his judgment as to who amongst the several aspirants to the 

office of the Prime Minister has the best prospects of forming a stable 

ministry and secure and retain the confidence of the House of the People. The 

president has to exercise his constitutional discretion. Similar is the case with 

States, where the Governor has to exercise his constitutional discretion. 

Constitutional conventions are the means whereby the discretionary authority 

of the governmental organs are guided and regulated. The President and the 

Governor, thus can seek guidance from the conventions as occurring in 

Britain and other commonwealth countries with the parliamentary forrn of 

government. 

But no convention has been established even in the United Kingdom to 

deal with situations of hung Parliament. The British Parliament, in the 

twentieth century, faced hung Parliament on three occasions, 1923, 1929 and 

1974. In all the three situations, the party leaders resolved the crisis by 

12 Granville Austin, The Indian Constitution: Cornerstone of a Nation, Oxford University 
Press, 1999. 
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resorting to minority governments. 13 Moreover, can British experience be 

outrightly cloned and adopted to resolve our problems? In the famous S. R. 

Bornmai case, Kuldip Singh, J., accepted Sir Ivor Jennings' well known 

formulations that in order to establish a convention three questions must be 

asked: first, what are the precedents; secondly, did the actors in the precedents 

believe that they were bound by a rule; and thirdly, whether there is a good 

reason for the rule? 14 Thus, in adopting the British experience of 1923, 1929 

and 1974. we must ask the question "is there a good reason for the Rule?" In 

1979, Chaudhury Charan Singh, being the leader of the largest single party in 

a hung Parliament, was appointed as the Prime Minister, his government 

could not secure the confidence of the House of the People. In 1989, in 

another situation of a hung parliament, V. P. Singh, the leader of the largest 

single party was appointed as Prime Minister. But his ministry also could not 

survive for more than a year. In 1 996 again, after a hung parliament was 

returned with BJP as the single largest party in the House, Atal Bihari 

Vajpayee, the leader of the BJP was appointed as the Prime Minister. But his 

government could not secure a majority in the house. On the other hand, in 

the hung parliament of 1991, P. V. Narasimha Rao, the leader of the largest 

single party was appointed as the Prime Minister and his government secured 

and retained the confidence of the House for its full 5-year term. In 1998, 

again no party could secure a clear majority in the House and the coalition led 

by the BJP was invited to form the government and it was able to secure the 

vote of confidence in the House of the People. Again in 2004 and 2009, Man 

Mohan Singh, the leader of the largest single party was appointed as the 

Prime Minister and his ministry survived its full terms. 

13 Rodney Brazier, Constitutional Practice : The Foundation of British Government, 
Clarendron Press, 1994. 

14 S.R. Bommai vs. Union of India, (1994) 3 SCC 1 
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The expenence shows that the British precedents of appointing the 

leader of largest single party in the House as the Prime Minister did not 

succeed in India in 1979, 1989 and 1996 in providing the nation with a stable 

ministry, whereas it succeeded in 1991, 1998, 2004 and 2009. Rodney 

Brazier, an accomplished common law commentator, has said that the British 

precedents, especially those in which a minority administrations were formed, 

have to be approached with caution as they were political accommodations 

arrived at as the result both of the political realities of the day and of the 

personal relationships between the party leaders. Accordingly these 

precedents should not be considered as being rule-constitutive. 15 

The President or the Governor, as such, has to apply his individual 

discretion and the only guidance available to the President or the Governor is 

his best judgment as to who has the best chance of forming a stable ministry 

and securing the confidence of the House. Wade and Bradley state that the 

monarch must appoint that person who is in the "best position to receive the 

suppmi of the majority in the House of Commons" 16
. However, the problem 

is that in a case of fractured mandate leading to a hung parliament, how is the 

President to determine "who is in the best position to receive the support of 

the majority in the House··. 

This problem is further exacerbated with the emergence of coalition 

politics, wherein political parties form pre-poll and also post-poll alliances 

and represent themselves as common fronts. 17 De Smith says, invite the 

person most likely to be able "to form a government with reasonable prospect 

of maintaining itself in office'' and that "that person will normally, but not 

15 See, Rodney Brazier, Constitutional Practice : The Foundation of British Government 
Clarendron Press, 1994. 

16 Wade and Bradley, Constitutional and Administratil'e Lavv, lOth ed., Longman, 1985. 

17 Subhash C. Kashyap, Coalition Government and Politics in India, Uppal Publishing, New 
Delhi, 1997. 
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invariably be the leader of the largest party in the House of Commons". 18 

Marshall envisions a possible difficult choice between a person able to form a 

majority coalition and the leader ofthe largest, but minority party19
. 

In a case of fractured electoral verdict, there are four possible choices 

before the President or the Governor, viz., (a) Invite the leader of a coalition 

(there can again be two situations, either invite the leader of a pre-poll 

coalition or that of a post-poll coalition, (b) Invite the leader of the largest 

single political party, (c) Form a national government, or (d) Dissolve the 

House and call for re-election. Again, while exercising the option of inviting 

the leader of a coalition, the President or the Governor has to set a priority as 

to whom to invite first, the leader of a pre-poll coalition or that of a post-poll 

coalition. The next big question before the President or the Governor is as to 

how to ascertain which of the leaders has the best chance of forming a stable 

ministry and securing the confidence of the House of the People. The 

President or the Governor in the process sometime has to play a pro-active 

role, which has again been criticized on the ground that the high constitutional 

offices of the President and the Governor are above the process of choosing 

the Prime Minister or the Chief Minister. 

B. STATEMENT OF THE PROBLEM 

Under Art. 75(1) of the Constitution the President has the power to appoint 

the Prime Minister and under Art. 164(1) the Governor has the power to 

appoint the Chief Minister of a State. The Constitution provides no guidance 

as to whom the President or the Governor should appoint as the Prime 

18 S. A. de Smith, Constitutional and Administrative Law, 5th ed. by H. Street and R. Brazier, 
Penguin Books, 1985. 

19 See, Geoffrey Marshall, Constitutional Conventions: The Rules and Forms of Political 
Accountability, Clarendron Press, 1984. 
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Minister or the Chief Minister. The only guidance provided is under Art. 

75(3) and 164(2), which mention about the principle of collective 

responsibility of the ministers to the respective Houses. Apart from the above, 

there is no other guidance provided in the Constitution as to whom the 

President or the Governor should appoint as the Prime Minister or the Chief 

Minister. The proceedings of the Constituent Assembly indicate that the 

framers of the Constitution initially drafted "Instructions to the President" in 

the matter of exercise of his discretionary powers including that of 

appointment of the Prime Minister, but this document was dropped at the last 

minute leaving conventions rather than the text to govern the practice. The 

idea was that the President and the Governor are counterparts of the crown 

under the British Parliamentary System and as such would follow the well 

established conventions in Britain and in other parliamentary democracies 

while exercising the powers of appointment of the Prime Minister and the 

Chief Minister. The foremost of the well established conventions, which has 

been established in Britain since 1688, is that the party which has secured the 

majority in the House would govern while the parties which are in the 

minority would sit in the House as the members of the opposition. It is on 

account of this convention that the President and the Governor are supposed 

to invite the leader of the political party which has obtained majority to form 

the Government The President appoints the Prime Minister and then the 

Ministers are appointed on the advice of the Prime Minister, who constitute 

the Council of Ministers. Similarly, the Governor appoints the Chief Minister 

and then the Ministers are appointed on the advice of the Chief Minister, who 

constitute the Council of Ministers. 

However problems occur in case of fractured electoral verdict, where the 

electorate has not returned any political party with a clear majority in the 

House. The Constitution provides no guidance to the President and the 

1 1 
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Governor even in such situations. Absence of constitutional guidance to the 

President and the Governor in the matter of appointment of the Prime 

Minister and the Governor has resulted in two-fold major consequences. 

The President appoints the Prime Minister and then the Ministers are 

appointed on the advice of the Prime Minister, who constitute the Council of 

Ministers. Similarly, the Governor appoints the Chief Minister and then the 

Ministers are appointed on the advice of the Chief Minister, who constitute 

the Council of Ministers. The parliamentary form of government works more 

successfully in politically bi-polar situations, where there are not more than 

two strong parties. Multiplicity of political parties leads to divided electoral 

mandate which poses problems in formation and sustenance of government. 

An analysis of the electoral process in India from 1951 till the day reveals that 

Indian electoral politics is witnessing a great transition from majoritarianism 

to pluralism. Before 1947, there was a political goal of getting freedom from 

the British rule. After independence, the aim of the national leaders was 

consolidation and national integration. This phase of consolidation led to 

single-party rule at the Union and in most of the States. However, since, 1977 

the phase of pluralism emerged. The existence of diverse castes, religions, 

communities, and linguistic and regional groups led to proliferation of 

political parties. Establishment of a federal structure has further compounded 

the problem by causing "multiple-bipolarism"20
. The electoral politics has 

been fractured into parochial lines, translating itself into fractured electoral 

mandates. Fractured mandate, coupled with political defections and political 

alignments and realignments of political parties have made the problem of 

choosing a Prime Minister or a Chief Minister a complex constitutional 

exercise and has also led to extreme instability in the ministries. Adverting to 

20 Eswaran Sridharan, "Coalitions and Pmty Strategies in India's Parliamentary Federation", 
The Journal ~f Federalism, 33:4, (Fall2003), Publius. 
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the issue of instability in governments in a hung parliament and legislative 

assembly, the 170th Report of the Law Commission of India, recommended 

measures in the nature of electoral reform to facilitate polarization of political 

process and reduce the number of political parties. 21 To instil stability in the 

governance, the Constitution Review Committee22 recommended for adoption 

of a presidential form of government at the Centre as well as in the States. 

The fact remains that fractured electoral mandates produce short-lived 

and ineffectual governments and it also poses a complex problem before the 

President and the Governor in appointing the Prime Minister and the Chief 

Minister. The constitutional convention that has developed in Britain since 

1688 is that the Prime Minister is the leader of the political party which 

commands a majority in the House. However, with the Indian electorate 

repeatedly delivering fractured mandate, where no political party has been 

returned with a majority in the House, the process of ascertaining the factum 

as to who commands a majority in the House has become growingly complex. 

In such situations the President and the Governor are required to exercise their 

judgment and discretion as to who amongst the several aspirants to the office 

of the Prime Minister and the Chief Minister has the best prospects of forming 

a stable ministry and secure and retain the confidence of the House of the 

People. But the past experience shows that the judgments of the President and 

the Governor on many occasions tumed out to be correct while on many other 

occasions, incorrect. The judgment of the President in appointing the leader of 

single largest party as the Prime Minister succeeded in 1991, 1998, 2004 and 

2009 and the Prime Ministers so appointed were able to provide the nation 

with stable ministries. On the other hand the judgment of the President in 

appointing the leader of single largest party as the Prime Minister in 1979, 

21 The !70th Report of the Law Commission of India on Reform of the Electoral Laws, 1999. 

22 The Report of the National Commission to Review the Working of the Constitution, 2002. 
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1989 and 1996 did not succeed and the Prime Ministers were not able to 

provide stable ministries and their governments collapsed pre-mature. Similar 

have been the cases in States, where the discretion and judgments of the 

Governors in appointing Chief Minister had mixed results and while some 

Chief Ministers were able to secure and retain the confidence of the House 

and provide the State with stable ministries, other Chief Ministers either could 

not even secure the confidence of the House and in some cases though could 

secure but could not retain the confidence of the House, and the ministries 

could not survive their terms. Absence of constitutional guidance to the 

President and the Governor in the matter of appointment of the Prime 

Minister and the Governor thus has the major ill consequence that the Prime 

Minister and the Chief Minister are not able to provide stable ministries and 

they lose confidence of the House mid-term. The major fallouts being 

frequent disruptions and lack in continuity in implementation of policies and 

programmes of government and frequent snap polls. 

Although it is the constitutional duty of the President and the Governor 

to act impartially in making the right choice, the circumstances of fractured 

electoral mandate may force the President or the Governor to exercise a 

certain degree of discretion which has the potential to lead to accusations of 

political bias. With the rival claims and counter-claims of political leaders, 

exercise of discretion by the President and the Governor has become a 

difiicult exercise and has also been subjected to criticism. The high office of 

the President and the Governor is sought to be dragged into factional politics, 

which in turn is having telling effect upon the dignity of the office itself. 

Absence of clear guidance either in the Constitution or in the 

conventions for the President and the Governor in the matter of appointment 

of the Prime Minister and the .Chief Minister is a major omission having 

major consequences. An unguided discretion has been given under the 

14 
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Constitution to the President and the Governor in the matter of appointment of 

Prime Minister and Chief Minister and such unguided constitutional 

discretion is susceptible to misuse and it subverts the democratic process 

especially in cases of fractured electoral verdicts and consequent hung 

parliaments and legislative assemblies, resulting in short-lived ministries and 

frequent snap polls. Evatt calls it a "dangerous uncertainty" in the area23
. Thus 

the issue is as to what mechanism can be evolved within the existing 

constitutional structure of India to settle this dangerous uncertainty. 

C. RESEARCH QUESTIONS AND HYPOTHESIS 

This work makes an attempt to explore the following research questions: 

(1) Whether an unguided discretion has been given under the Constitution 

to the President and the Governor in the matters of appointment of Prime 

Minister and Chief Minister'? 

(2) Whether such unguided constitutional discretion is susceptible to 

misuse and whether it subverts the democratic process especially in cases of 

fractured electoral verdicts and consequent hung Parliaments and Legislative 

Assemblies? 

(3) Whether the existing constitutional and legal framework in India 

efficiently guides and equips the President and the Governor in choosing and 

appointing Prime Minister/Chief Minister in a situation of fractured electoral 

verdict. And, if not, what mechanism should be provided, within the existing 

constitutional framework, to provide guidance to the President and the 

Governor in appointment of the Prime Minister and the Chief Minister in 

23 Herbert Vere Evatt, The King and His Dominion Governors (1935), Routledge, New York, 
2013. 
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situations of fractured electoral verdicts m Parliament and Legislative 

Assembly? 

( 4) Whether we should have specific guidelines provided to the President 

or the Governor by way of constitutional amendments or statutory enactments 

or by developing a code of conventions as to what course of action the 

President or the Governor should adopt in a given situation of hung 

parliament in appointing a Prime Minister or a Chief Minister ? 

(5) Whether we should adopt a system where the President or the 

Governor is distanced completely from the process of choosing a Prime 

Minister or a Chief Minister and instead the task is assigned to the House of 

Parliament or State Legislative Assembly to elect its leader on the floor of the 

House. The House then would forward the name to the President or the 

Governor, and the President or the Governor would have no discretionary 

power but to appoint the nominated person as the Prime Minister or the Chief 

Minister? 

( 6) Whether we should adopt the mechanism of special em1ssanes and 

envoys or informateur to aid and assist the President in choosing a Prime 

Minister by consulting, negotiating and facilitating talks between political 

parties and finding out an acceptable Prime Minister or Chief Minister ? 

(7) Whether we should adopt the system of "constructive no-confidence 

vote", wherein if the opposition parties move a no-confidence motion in the 

House against the incumbent Prime Minister or the Chief Minister, the motion 

must also nominate the alternative Prime Minister or Chief Minister. Thus, in 

case such a ministry of the incumbent Prime Minister or the Chief Minister is 

voted out by such no-confidence vote, the name of nominated person in the 

no-confidence motion would then be forwarded to the President or the 

16 
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Governor, and the President or the Governor would have no discretionary 

power but to appoint the nominated person as the new Prime Minister or the 

Chief Minister ? 

(8) What should be the course of action to be adopted in cases where 

House has been fractured to such an extent that there is no possibility of 

formation of any ministry ? 

(9) Whether the President or the Governor should have the discretionary 

power of dissolving the House or the matter should be referred to the House 

for a decision which would decide the question by passing a resolution as to 

whether the House should be dissolved and fresh elections be called for or not 

and such decision of the House would be binding on the President and the 

Governor? 

D. RESEARCH METHODOLOGY 

The study is a doctrinaire research. For such doctrinaire study the provisions 

under the Constitution have been considered, analyzed, valuated and 

evaluated on the basis of judicial interpretations and meanings of those 

provisions and similar provisions contained in other Constitutions. The 

aspects and basic tenets of the cabinet form of government and the process of 

formation of ministries have been discussed. The constitutional and political 

history of formation of ministries in cases of fractured mandates at the Centre 

and in the States have been surveyed and analysed. The judicial response to 

the problem as contained in various judgments of the Supreme Court and the 

High Courts in India have been surveyed and analysed to get an insight into 

the statics and dynamics of the problem. The analogous provisions in other 

17 
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m those democracies have also been analysed and their working duly 

considered for proper and balanced understanding of the subject. The 

opinions and philosophies and perceptions of the framers of the Indian 

Constitution as contained in the Constituent Assembly Debates, and the 

opinions of the eminent writers, lawyers and jurists in that regard have been 

considered. For this purpose the recommendations as contained in the reports 

of the various committees and commissions, especially the 170th Report of the 

Law Commission of India, the Report of the Sarkaria Commission, the Report 

of the Governors' Committee, the Report of the Constitution Review 

Committee and the Report of the Punchhi Commission have been surveyed 

and analyzed, the reported and unreported judgments of the Supreme Court of 

India and those of various High Courts apart from the decisions of foreign 

courts have also been analyzed to get a better perception and understanding of 

the various aspects of the problem. 

E. SIGNIFICANCE OF THE STUDY 

The role of the President and the Governor in formation of ministry in a 

situation of fractured electoral mandate has a great constitutional and political 

significance. But the framers of the Constitution have deliberately left the 

matter open-ended providing no guidance under the Constitution as to whom 

the President or the Governor should appoint as the Prime Minister or the 

Chief Minister. The framers of the Constitution left this issue open-ended 

perhaps in the belief that the President and the Governor are republican 

counterparts of the Crown under the British Parliamentary System and as such 

would follow the well established convention in the matter that the President 

and the Governor will appoint as the Prime Minister and the Chief Minister, 

who in the opinion of the President or the Governor, as the case may be, 

enjoys the confidence of the House. Based on this principle the President or 

18 
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the Governor invites the leader of majority party to form the ministry and 

appoints him as the Prime Minister or the Chief Minister. This proposition 

works absolutely well as long as one of the political parties has a clear 

majority in the House. The problems start when there is a fractured electoral 

mandate and no political party has a clear majority in the House. India is 

facing transition from majoritarianism towards pluralism, resulting in 

fractured electoral mandates. Fractured mandate, coupled with political 

defections and political alignments and realignments of political parties have 

made the problem of choosing a Prime Minister or a Chief Minister a 

complex constitutional exercise and has also led to extreme instability in the 

ministries. This has also resulted, to some extent, in politicisation of high 

offices of the President and the Governor. 

There are constitutional authors who are of the opinion that absence of 

clear guidance either in the Constitution or in the conventions for the Crown 

or the President and the Govemor in the matter of formation of ministry is a 

major omission having major consequences. An unguided discretion has been 

given to the Crown, the President and the Governor in appointment of Prime 

Minister and Chief Minister which is susceptible to misuse and has a tendency 

to subvert the democratic process resulting in short-lived ministries and 

frequent snap polls and increasing politicisation of their high offices. This is 

an area of major constitutional and political concern and has attracted wide 

attention of the constitutional scholars and political scientists. 

Constitutional scholars and political scientists like Evatt24
, are of the 

opinion that specific guidelines should be provided to the President by way of 

constitutional amendments or statutory enactments or by developing a code of 

conventions as to the course of action the President or the Governor should 

24 Herbert Vere Evatt, The King and His Dominion Governors (1935), Routledge, New York, 
2013. 
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adopt in a given situation of hung parliament. The Constitution of Greece 

provides specific provisions in the Constitution itself. Working on this line, 

the Australian Constitutional Commission has proposed a number of 

principles to govern the exercise of the power in situations of a hung 

parliament25
. In India, the Bhagawan Sahai Committee26

, the Sarkari a 

Commission on Centre-State Relations27 and Punchhi Commission on Centre

State Relations28 have also proposed sets of guidelines as to whom the 

President or the Governor should invite to form the ministry in cases of 

fractured electoral verdicts. The Report of the Sarkaria Commission 

recommended that a pre-poll alliance commanding a majority in the House, a 

single largest party without a majority of its own, a post-election alliance with 

all partners joining the government and an alliance wherein some may join the 

government and others provide "outside" support - these arrangements be 

given the invitation to form the government respectively. 

Some parliamentary democracies, especially the Western European 

parliamentary systems have in place the mechanism of special emissaries and 

envoys who aid and assist the President in choosing a Prime Minister by 

consulting, negotiating and facilitating talks between political parties and 

finding out an acceptable Prime Minister. Such a special envoy can be the 

Speaker of the House. It may even be an informateur, as is done in some 

European continental monarchies where an informateur is usually a trusted 

elder statesman. 29 

25 The Report of the Australian Constitutional Commission, 1988. 

26 The Report of the Governors Committee, 1971. 

27 The Report of the Commission on Centre-State Relations, 1988. 

28 The Report of the Commission on Centre-State Relations, 2010. 

29 Rudolf Plehwe. "The Role of the Crown in the Hung Parliament", Australian Journal of 
Political Science, Vol. 24(2)1989, P. I. 
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Some parliamentary democracies have completely distanced the 

President or the Crown from the process of "choosing a Prime Minister" and 

have assigned this task to the House. Such provisions exist in the 

Constitutions of Japan, Germany, Spain, Sweden, Hungary, Ireland and 

Madagascar and in other parliamentary democracies in the form of 

"Investiture Vote". Hames and Leonard30 suggest that the President should be 

distanced completely from the process of choosing a Prime Minister and the 

task be assigned to the House itself. They argue that since the Prime Minister 

is supposed to be the leader of the House, it makes more sense if the House 

itself appoints its leader instead of the President. 

Robert Blackburn31 is of the opinion that the choice of the Prime 

Minister is not, and should not, be a personal matter for the Monarch of the 

day. He says, 

"It is unreal politically and inappropriate constitutionally to 

acknowledge - and indeed to advocate - a personal discretionary 

power for a hereditary Monarch to operate as the means of 

determining the outcome of a general election. There needs to be 

and is already in existence, an established procedure and basis for 

the resolution of who will be Prime Minister after a general 

election that produces a House of Commons with no overall 

majori~V.fiJr a sinRle par(v. " 

A full bench of the Allahabad High Court in H S. Jain32 held that the 

Governor can send a message to the Legislature under Article 175(2) of the 

Constitution to elect a leader who enjoys its confidence, so that he can invite 

30 T. Hames and M. Leonard, "Modernising the Monarchy", Demos, 1998. 

31 Robert Blackburn, "Monarchy and the Personal Prerogatives", Public Law, Spring 2004, p. 
552. 

32 H. S. Jain vs. Union oflndia, (1997) 15 LCD 140. 
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him to fonn a government. The High Court placed reliance on Article 6 of the 

Japanese Constitution. Such an approach has been approved by the Supreme 

Court in Jagadambika Pal33 and Anil Kumar Jha34 wherein the Supreme 

Court directed the Speakers of the Legislative Assemblies of Uttar Pradesh 

and Jharkhand to convene special sessions of the House to have composite 

floor-test between the contending parties to see which out of the two 

contesting claimants of Chief Ministership had a majority in the House. 

On the other hand, there are constitutional authors who still find favour 

with the existing system and suggest that the existing system is well placed to 

adapt and function in the event of contingencies like hung parliament as it has 

done in the past. According to them there is no reason why the Sovereign or 

the republican President should be put in the awkward position of having to 

lead the talks and secure agreements. Vernon Bogdanor35 argues that hung 

parliament is a "political problem, not a constitutional one" and as such it 

does not require any constitutional solution. According to him the 

fundamental convention of parliamentary government - that government must 

retain the confidence of the House of Commons - would remain unaltered by 

hung parliament and there is no reason why the decision to appoint the Prime 

Minister cannot be agreed upon following negotiations between the political 

parties, as long as the negotiations do not involve the Sovereign. There is no 

reason why negotiations between the political leaders should involve the 

Sovereign. Even if the Sovereign was involved, she would remain a 

facilitator, not a negotiator. Bogdanor asserts that hung parliaments serve to 

expose the fundamental, yet rarely discussed, principle of parliamentary 

33 Jagdambika Pal vs. Union of1ndia, (1999) 9 SCC 95 

34 Ani! Kumar Jha vs. Union oj1ndia,(2005) 3 SCC 150 

35 Vernon Bogdanor, ·'A Hung Parliament: a Political Problem, Not a Constitutional One", in 
No Overall Control? The impact oj"a Hung Parliament on British Politics, Hansard Society, 
2008. 
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government - that a government depends upon the confidence of Parliament. 

He says, 

"A hung parliament or even a succession of hung parliaments 

need not lead to a constitutional crisis. A hung parliament may 

lead to a political crisis, but that is something for the political 

leaders, not the Sovereign, to resolve .. A hung parliament merely 

makes transparent the fimdamental principles of parliamentary 

government, a principle which has often been overt since 1688: a 

government depends· upon the confidence of Parliament. "36 

Bogdanor further says, 

". .. the fundamental convention of parliamentary government -

that a government must retain the confidence of the House of 

Commons -- remains in a hung parliament. Admittedly, after an 

inconclusive election, it may not be immediate~y clear who is the 

best placed to secure that confidence. In such a situation, there 

'Would have to be negotiations between the political leaders. The 

political colour of the new government would be determined by 

political decisions- decisions made by the political leaders. " 

Rodney Brazier in his book 'Constitutional Practice' has also argued 

that after an inconclusive general election "the guiding light should be 

political decisions politically mTived at."37 

Thus there are divergent views. Some advocate that absence of clear 

guidance either in the Constitution or in the conventions for the Crown or the 

President and the Governor in the matter of formation of ministry is a major 

36 Ibid. 
37 Rodney Brazier, Constitutional Practice, Third Edn., Clarendron Press, 2001, p. 37. 
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omission having major consequences and is an area of major constitutional 

and political concern. There are others who prefer the status quo and hold that 

the process of choosing a Prime Minister in a hung parliament is a political 

problem and not a constitutional problem. 

But, in spite of divergence of opinion, the fact remains that fractured 

electoral mandate, coupled with political defections and political alignments 

and realignments of political parties has made the problem of choosing a 

Prime Minister or a Chief Minister a complex constitutional exercise resulting 

in instability in the ministries and has also maligned the constitutional offices 

of the President and the Governor. 

A significant question has emerged and the situation warrants a revisit to 

the existing constitutional and legal framework in India for an examination as 

to whether there are adequate constitutional provisions and constitutional 

conventions to guide the President and the Governor in choosing and 

appointing Prime Minister and the Chief Minister in situations of fractured 

electoral mandate - and, if not, what mechanism should be provided, within 

the existing constitutional framework of federal and parliamentary democratic 

system, to provide guidance to the President and the Governor in appointment 

of the Prime Minister and the Chief Minister in situations of fractured 

electoral mandates. 
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