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INTRODUCTORY 

CHAPTER-1 

INTRODUCTION, STATEMENT OF THE PROBLEM, RESEARCH 

QUESTIONS AND HYPOTHESIS, RESEARCH METHODOLOGY, 

AND SIGNIFICANCE OF THE STUDY 

A. INTRODUCTION 

The Constitution of India establishes a parliamentary form of government 

both at the Union as well as the State level. The parliamentary form of 

government in India is based on the British model of cabinet form of 

government, now metaphorically refeiTed to as the Westminster model, where 

the President is the constitutional or formal head of the Union and exercises 

the powers and functions confeiTed upon him by or under the Constitution on 

the aid and advice of his Council of Ministers. Parliamentary democracy has 

been held to be an inherent part of the basic structure of the Indian 

Constitution. 1 

The framers of the Constitution accorded preference to the 

parliamentary form of government over the presidential form ostensibly for 

two reasons; first, the working familiarity the Indian polity had with the 

parliamentary system of government for over a century since its introduction 

by the Government of India Acts of 1919 and 1935; and secondly, the 

general perception of the framers of our Constitution that the parliamentary 

form of government is a more responsible form of government as compared to 

the presidential form. 

Kuldip Nayar vs. Union ol!ndio, (2006) 7 SCC 1. 



INTRODUCTORY 

Part V of the Constitution establishes parliamentary form of government 

at the Union. Art. 79 of the Constitution provides for constitution of 

Parliament and states that there shall be a Parliament for the Union which 

shall consist of the President and two Houses known respectively as Council 

of States (Rajya Sabha) and the House of the People (Lok Sabha). Art. 80 

provides for the composition. of the Council of States while Art. 81 provides 

for the composition of the House of the People. Art. 81 provides that the 

House of the People shall consist of: (a) not more than 530 members chosen 

by direct election from tenitorial constituencies in the States; and (b) not 

more than 20 members to represent the Union Tenitories chosen in such 

manner as Parliament may by law provide. Art. 83 provides for the duration 

of Houses of Parliament. 

Art. 52 provides that there shall be a President of India. Art. 53 provides 

that the executive power of the Union shall be vested in the President and 

shall be exercised by him either directly or through officers subordinate to 

him in accordance with the Constitution. The Supreme Court has consistently 

taken the view that the powers of the President and that of the Governors 

under the Indian Constitution are akin to the powers of the Crown under the 

British parliamentary system2 and that the President cannot exercise the 

executive powers without the aid and advice of the President. 3 The existence 

of a Council of Ministers, as such, is a constitutional necessity, in the absence 

of which the President would become helpless to discharge his constitutional 

functions. 

2 Ram Jawaya Kapur vs. State ofPunjab, AIR 1955 SC 549; A. Sanjeevi Naidu vs. State of 
Madras, (1970) 1 SCC 443. 

3 UN.R. Rao vs. Indira Gandhi, (1971) 2 SCC 63 (per Sikri, C.J.). 

2 
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Art. 74 provides that there shall be a Council of Ministers with the 

Prime Minister at the head to aid and advise the President who shall, in the 

exercise of his functions, act in accordance with such advice. Art. 75(1) 

provides that the Prime Minister shall be appointed by the President and the 

other Ministers shall be appointed by the President on the advice of the Prime 

Minister. As such the Prime Minister is appointed by the President. 

Appointment of Prime Minister is one of the few acts which the President 

performs in his discretion without the advice of the Council of Ministers or 

the Prime Minister. 4 

Once the election to the House of the People is complete, then comes the 

stage for the appointment of Prime Minister and Council of Ministers to aid 

and advise the President as provided by Art. 74. Art. 75(2) provides that the 

ministers hold office during the pleasure of the President. Art. 7 5(3) provides 

that the Council of Ministers shall be collectively responsible to the House of 

the People. 

Art. 75(3) does not define the scope of the 'collective responsibility' 

principle. The Constituent Assembly Debates indicate that the provision was 

intended to strengthen the position of the Prime Minister rather than create a 

situation where Lok Sabha may decide the fate of the Prime Minister. 

According to Dr. B. R. Ambedkar, it means that 'no person shall be retained 

as a member of the cabinet if the Prime Minister says that he shall be 

dismissed. It is only when the members of the cabinet, both in the matter of 

their appointment as well as in the matter of their dismissal are placed under 

the Prime Minister that it shall be possible to realize the ideals of collective 

responsibility'. 

4 Samsher Singh vs. State o(Puniah, ( 1974) 2 SCC 831. (per V. R. Krishna Iyer, J.) 

3 
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According to Lord Salis bur/, the principle of collective responsibility 

means that "for all that passed in the cabinet every member of it who does not 

resign is absolutely and irretrievably responsible and has no right afterwards 

to say that he agreed in one sense to a compromise while in another he was 

persuaded by his colleagues." It is therefore possible to hold that the principle 

of collective responsibility of council of ministers is a principle regulating the 

working of council of ministers and it does not extend to requiring the Prime 

Minister to seek a vote of confidence in the Lok Sabha. The Supreme Court 

while expounding the concept said: ''The concept of 'collective responsibility' 

is essentially a political concept. The country is governed by the party in 

power on the basis of the policies adopted and laid down by it in the Cabinet 

meeting. 'Collective responsibility' has two meanings: the first meaning 

which can legitimately be ascribed to it is that all members of a Government 

are unanimous in support of its policies and would exhibit that unanimity on 

public occasions although while formulating the policies, they might have 

expressed a different view in the meeting of the Cabinet. The other meaning is 

that Ministers, who had an opportunity to speak for or against the policies in 

the Cabinet are thereby personally and morally responsible for its success and 

failure. 6 On the other hand, constitutional authors like Geoffrey Marshall 

contend that one of the principal implications of the "collective 

responsibility'" principle is that "a government can only remain in office for so 

long as it retains the confidence of the House of Commons"7 

Part VI of the Constitution provides for a mirror image and more or less 

similar provisions occur in the Constitution in regard to the States. Art. 168 

provides for constitution of legislatures in States and states that for every 

5 Quoted in Sir Ivor Jennings, Cabinet Government, Third Edn., Cambridge University Press, 
1959,p.277 

6 Common Cause vs. Union of india, (1999) 6 SCC 667 

7 Geoffrey Marshall, Ministerial Responsibility, Oxford University Press, 1989. 

4 
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State there shall be a legislature which shall consist of the Governor and (a) in 

the states of Andhra Pradesh, Bihar, Maharashtra, Karnataka and Uttar 

Pradesh, the Legislative Council and the Legislative Assembly; and (b) in 

other States, the Legislative Assembly. Art. 163 provides that there shall be a 

Council of Ministers with the Chief Minister as the head to aid and advise the 

Governor in the exercise of his functions. Art. 164( 1) provides that the Chief 

Minister shall be appointed by the Governor and the other Ministers shall be 

appointed by the Governor on the advice of the Chief Minister, and the 

Ministers shall hold office during the pleasure of the Governor. Art. 164(2) 

provides that the Council of Ministers shall be collectively responsible to the 

Legislative Assembly of the State. 

Thus by virtue of Art. 7 5( 1) of the Constitution, the Prime Minister is to 

be appointed by the President and by virtue of Art. 164(1) the Chief Minister 

is to be appointed by the Governor. There is absolutely no guidance provided 

to the President and the Governor under the Constitution as to whom the 

President should appoint as Prime Minister and whom the Governor should 

appoint as the Chief Minister. The only requirement, as laid down in Arts. 

75(3) and 164(2) is that the Council of Ministers headed by such Prime 

Minister or the Chief Minister has to be collectively responsible to the House 

of People or the State Legislative Assembly. A conjoint reading of Arts. 75(1) 

and 75(3) and Arts. 164(1) and 164(2) gives an impression that since the 

Prime Minister and the Chief Minister and their Council of Ministers have to 

be collectively responsible to the House of People or the Legislative 

Assembly, the person to be appointed as Prime Minister or the Chief Minister 

must be a member of the House of the People and the Legislative Assembly 

of the State as the case may be. However, harmoniously construing the 



INTRODUCTORY 

provisions of Arts. 75(1) and 75(5)8
, and Arts. 164(1) and 164(4)9 the 

Supreme Court has held that any person whether a member of either House of 

the Parliament or not, can be appointed as a Prime Minister10 or the Chief 

Minister11 and such appointment is constitutionally valid. The only 

requirement is that such person must acquire membership of either House of 

Parliament or the State Legislature, as the case may be, within a period of six 

months. 

Thus under Art. 7 5( 1) the President has the power to appoint the Prime 

Minister and under Art. 164( 1) the Governor has the power to appoint the 

Chief Minister of a State. However, apart from Art. 75(3) and 164(2), which 

mention about the principle of collective responsibility of the ministers to the 

respective Houses, there is no other guidance provided as to whom the 

President or the Governor should appoint as the Prime Minister or the Chief 

Minister. However, since the elections to the House of the People and the 

State Legislative Assembly are contested principally by the political parties 

who set up their candidates at the election, there is tacit understanding in 

keeping with the British convention that the party which has secured the 

majority in the House would govern while the parties which are in the 

minority would sit in the House as members of the opposition. It is on account 

of this convention that the President and the Governor invite the leader of the 

political party which has obtained majority to form the Government. The 

President appoints the Prime Minister and then the Ministers are appointed on 

the advice of the Prime Minister, who constitute the Council of Ministers. 

8 Art. 75(5): A minister who for any period of six consecutive months is not a member of 
either House of Parliament shall at the expiration of that period cease to be a Minister. 

9 Art. 164(4): A minister who for any period of six consecutive months is not a member of 
Legislature of the State shall at the expiration of that period cease to be a Minister. 

10 Janak Raj Jai (Dr.) vs. HD. Deve Gowda, (1997) 10 SCC 462. 

11 Ashok Pandey vs. Mayawati, (2007) 10 SCC 16; S. R. Chaudhuri vs. State of Punjab, 
(2001) 1 sec 126. 

6 



INTRODUCTORY 

Similarly, the Governor appoints the Chief Minister and then the Ministers are 

appointed on the advice of the Chief Minister, who constitute the Council of 

Ministers. 

Problems occur in case of fractured electoral verdict, where the 

electorate has not returned any political party with a clear majority in the 

House of the People. The Constitution provides no guidance to the President 

even in such situations. Authors like Granville Austin 12 are struck by this 

important omission in the Constitution, which though voluminous and deals 

minutely even with the matters relating to day-to-day administration, has not 

made any provision with regard to this area of major political concern as to 

whom the President should invite to form the government in case of hung 

parliament. In such situations the President is required to exercise his 

discretion and his judgment as to who amongst the several aspirants to the 

office of the Prime Minister has the best prospects of forming a stable 

ministry and secure and retain the confidence of the House of the People. The 

president has to exercise his constitutional discretion. Similar is the case with 

States, where the Governor has to exercise his constitutional discretion. 

Constitutional conventions are the means whereby the discretionary authority 

of the governmental organs are guided and regulated. The President and the 

Governor, thus can seek guidance from the conventions as occurring in 

Britain and other commonwealth countries with the parliamentary forrn of 

government. 

But no convention has been established even in the United Kingdom to 

deal with situations of hung Parliament. The British Parliament, in the 

twentieth century, faced hung Parliament on three occasions, 1923, 1929 and 

1974. In all the three situations, the party leaders resolved the crisis by 

12 Granville Austin, The Indian Constitution: Cornerstone of a Nation, Oxford University 
Press, 1999. 

7 
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resorting to minority governments. 13 Moreover, can British experience be 

outrightly cloned and adopted to resolve our problems? In the famous S. R. 

Bornmai case, Kuldip Singh, J., accepted Sir Ivor Jennings' well known 

formulations that in order to establish a convention three questions must be 

asked: first, what are the precedents; secondly, did the actors in the precedents 

believe that they were bound by a rule; and thirdly, whether there is a good 

reason for the rule? 14 Thus, in adopting the British experience of 1923, 1929 

and 1974. we must ask the question "is there a good reason for the Rule?" In 

1979, Chaudhury Charan Singh, being the leader of the largest single party in 

a hung Parliament, was appointed as the Prime Minister, his government 

could not secure the confidence of the House of the People. In 1989, in 

another situation of a hung parliament, V. P. Singh, the leader of the largest 

single party was appointed as Prime Minister. But his ministry also could not 

survive for more than a year. In 1 996 again, after a hung parliament was 

returned with BJP as the single largest party in the House, Atal Bihari 

Vajpayee, the leader of the BJP was appointed as the Prime Minister. But his 

government could not secure a majority in the house. On the other hand, in 

the hung parliament of 1991, P. V. Narasimha Rao, the leader of the largest 

single party was appointed as the Prime Minister and his government secured 

and retained the confidence of the House for its full 5-year term. In 1998, 

again no party could secure a clear majority in the House and the coalition led 

by the BJP was invited to form the government and it was able to secure the 

vote of confidence in the House of the People. Again in 2004 and 2009, Man 

Mohan Singh, the leader of the largest single party was appointed as the 

Prime Minister and his ministry survived its full terms. 

13 Rodney Brazier, Constitutional Practice : The Foundation of British Government, 
Clarendron Press, 1994. 

14 S.R. Bommai vs. Union of India, (1994) 3 SCC 1 

8 



INTRODUCTORY 

The expenence shows that the British precedents of appointing the 

leader of largest single party in the House as the Prime Minister did not 

succeed in India in 1979, 1989 and 1996 in providing the nation with a stable 

ministry, whereas it succeeded in 1991, 1998, 2004 and 2009. Rodney 

Brazier, an accomplished common law commentator, has said that the British 

precedents, especially those in which a minority administrations were formed, 

have to be approached with caution as they were political accommodations 

arrived at as the result both of the political realities of the day and of the 

personal relationships between the party leaders. Accordingly these 

precedents should not be considered as being rule-constitutive. 15 

The President or the Governor, as such, has to apply his individual 

discretion and the only guidance available to the President or the Governor is 

his best judgment as to who has the best chance of forming a stable ministry 

and securing the confidence of the House. Wade and Bradley state that the 

monarch must appoint that person who is in the "best position to receive the 

suppmi of the majority in the House of Commons" 16
. However, the problem 

is that in a case of fractured mandate leading to a hung parliament, how is the 

President to determine "who is in the best position to receive the support of 

the majority in the House··. 

This problem is further exacerbated with the emergence of coalition 

politics, wherein political parties form pre-poll and also post-poll alliances 

and represent themselves as common fronts. 17 De Smith says, invite the 

person most likely to be able "to form a government with reasonable prospect 

of maintaining itself in office'' and that "that person will normally, but not 

15 See, Rodney Brazier, Constitutional Practice : The Foundation of British Government 
Clarendron Press, 1994. 

16 Wade and Bradley, Constitutional and Administratil'e Lavv, lOth ed., Longman, 1985. 

17 Subhash C. Kashyap, Coalition Government and Politics in India, Uppal Publishing, New 
Delhi, 1997. 

9 
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invariably be the leader of the largest party in the House of Commons". 18 

Marshall envisions a possible difficult choice between a person able to form a 

majority coalition and the leader ofthe largest, but minority party19
. 

In a case of fractured electoral verdict, there are four possible choices 

before the President or the Governor, viz., (a) Invite the leader of a coalition 

(there can again be two situations, either invite the leader of a pre-poll 

coalition or that of a post-poll coalition, (b) Invite the leader of the largest 

single political party, (c) Form a national government, or (d) Dissolve the 

House and call for re-election. Again, while exercising the option of inviting 

the leader of a coalition, the President or the Governor has to set a priority as 

to whom to invite first, the leader of a pre-poll coalition or that of a post-poll 

coalition. The next big question before the President or the Governor is as to 

how to ascertain which of the leaders has the best chance of forming a stable 

ministry and securing the confidence of the House of the People. The 

President or the Governor in the process sometime has to play a pro-active 

role, which has again been criticized on the ground that the high constitutional 

offices of the President and the Governor are above the process of choosing 

the Prime Minister or the Chief Minister. 

B. STATEMENT OF THE PROBLEM 

Under Art. 75(1) of the Constitution the President has the power to appoint 

the Prime Minister and under Art. 164(1) the Governor has the power to 

appoint the Chief Minister of a State. The Constitution provides no guidance 

as to whom the President or the Governor should appoint as the Prime 

18 S. A. de Smith, Constitutional and Administrative Law, 5th ed. by H. Street and R. Brazier, 
Penguin Books, 1985. 

19 See, Geoffrey Marshall, Constitutional Conventions: The Rules and Forms of Political 
Accountability, Clarendron Press, 1984. 
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Minister or the Chief Minister. The only guidance provided is under Art. 

75(3) and 164(2), which mention about the principle of collective 

responsibility of the ministers to the respective Houses. Apart from the above, 

there is no other guidance provided in the Constitution as to whom the 

President or the Governor should appoint as the Prime Minister or the Chief 

Minister. The proceedings of the Constituent Assembly indicate that the 

framers of the Constitution initially drafted "Instructions to the President" in 

the matter of exercise of his discretionary powers including that of 

appointment of the Prime Minister, but this document was dropped at the last 

minute leaving conventions rather than the text to govern the practice. The 

idea was that the President and the Governor are counterparts of the crown 

under the British Parliamentary System and as such would follow the well 

established conventions in Britain and in other parliamentary democracies 

while exercising the powers of appointment of the Prime Minister and the 

Chief Minister. The foremost of the well established conventions, which has 

been established in Britain since 1688, is that the party which has secured the 

majority in the House would govern while the parties which are in the 

minority would sit in the House as the members of the opposition. It is on 

account of this convention that the President and the Governor are supposed 

to invite the leader of the political party which has obtained majority to form 

the Government The President appoints the Prime Minister and then the 

Ministers are appointed on the advice of the Prime Minister, who constitute 

the Council of Ministers. Similarly, the Governor appoints the Chief Minister 

and then the Ministers are appointed on the advice of the Chief Minister, who 

constitute the Council of Ministers. 

However problems occur in case of fractured electoral verdict, where the 

electorate has not returned any political party with a clear majority in the 

House. The Constitution provides no guidance to the President and the 

1 1 
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Governor even in such situations. Absence of constitutional guidance to the 

President and the Governor in the matter of appointment of the Prime 

Minister and the Governor has resulted in two-fold major consequences. 

The President appoints the Prime Minister and then the Ministers are 

appointed on the advice of the Prime Minister, who constitute the Council of 

Ministers. Similarly, the Governor appoints the Chief Minister and then the 

Ministers are appointed on the advice of the Chief Minister, who constitute 

the Council of Ministers. The parliamentary form of government works more 

successfully in politically bi-polar situations, where there are not more than 

two strong parties. Multiplicity of political parties leads to divided electoral 

mandate which poses problems in formation and sustenance of government. 

An analysis of the electoral process in India from 1951 till the day reveals that 

Indian electoral politics is witnessing a great transition from majoritarianism 

to pluralism. Before 1947, there was a political goal of getting freedom from 

the British rule. After independence, the aim of the national leaders was 

consolidation and national integration. This phase of consolidation led to 

single-party rule at the Union and in most of the States. However, since, 1977 

the phase of pluralism emerged. The existence of diverse castes, religions, 

communities, and linguistic and regional groups led to proliferation of 

political parties. Establishment of a federal structure has further compounded 

the problem by causing "multiple-bipolarism"20
. The electoral politics has 

been fractured into parochial lines, translating itself into fractured electoral 

mandates. Fractured mandate, coupled with political defections and political 

alignments and realignments of political parties have made the problem of 

choosing a Prime Minister or a Chief Minister a complex constitutional 

exercise and has also led to extreme instability in the ministries. Adverting to 

20 Eswaran Sridharan, "Coalitions and Pmty Strategies in India's Parliamentary Federation", 
The Journal ~f Federalism, 33:4, (Fall2003), Publius. 
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the issue of instability in governments in a hung parliament and legislative 

assembly, the 170th Report of the Law Commission of India, recommended 

measures in the nature of electoral reform to facilitate polarization of political 

process and reduce the number of political parties. 21 To instil stability in the 

governance, the Constitution Review Committee22 recommended for adoption 

of a presidential form of government at the Centre as well as in the States. 

The fact remains that fractured electoral mandates produce short-lived 

and ineffectual governments and it also poses a complex problem before the 

President and the Governor in appointing the Prime Minister and the Chief 

Minister. The constitutional convention that has developed in Britain since 

1688 is that the Prime Minister is the leader of the political party which 

commands a majority in the House. However, with the Indian electorate 

repeatedly delivering fractured mandate, where no political party has been 

returned with a majority in the House, the process of ascertaining the factum 

as to who commands a majority in the House has become growingly complex. 

In such situations the President and the Governor are required to exercise their 

judgment and discretion as to who amongst the several aspirants to the office 

of the Prime Minister and the Chief Minister has the best prospects of forming 

a stable ministry and secure and retain the confidence of the House of the 

People. But the past experience shows that the judgments of the President and 

the Governor on many occasions tumed out to be correct while on many other 

occasions, incorrect. The judgment of the President in appointing the leader of 

single largest party as the Prime Minister succeeded in 1991, 1998, 2004 and 

2009 and the Prime Ministers so appointed were able to provide the nation 

with stable ministries. On the other hand the judgment of the President in 

appointing the leader of single largest party as the Prime Minister in 1979, 

21 The !70th Report of the Law Commission of India on Reform of the Electoral Laws, 1999. 

22 The Report of the National Commission to Review the Working of the Constitution, 2002. 
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1989 and 1996 did not succeed and the Prime Ministers were not able to 

provide stable ministries and their governments collapsed pre-mature. Similar 

have been the cases in States, where the discretion and judgments of the 

Governors in appointing Chief Minister had mixed results and while some 

Chief Ministers were able to secure and retain the confidence of the House 

and provide the State with stable ministries, other Chief Ministers either could 

not even secure the confidence of the House and in some cases though could 

secure but could not retain the confidence of the House, and the ministries 

could not survive their terms. Absence of constitutional guidance to the 

President and the Governor in the matter of appointment of the Prime 

Minister and the Governor thus has the major ill consequence that the Prime 

Minister and the Chief Minister are not able to provide stable ministries and 

they lose confidence of the House mid-term. The major fallouts being 

frequent disruptions and lack in continuity in implementation of policies and 

programmes of government and frequent snap polls. 

Although it is the constitutional duty of the President and the Governor 

to act impartially in making the right choice, the circumstances of fractured 

electoral mandate may force the President or the Governor to exercise a 

certain degree of discretion which has the potential to lead to accusations of 

political bias. With the rival claims and counter-claims of political leaders, 

exercise of discretion by the President and the Governor has become a 

difiicult exercise and has also been subjected to criticism. The high office of 

the President and the Governor is sought to be dragged into factional politics, 

which in turn is having telling effect upon the dignity of the office itself. 

Absence of clear guidance either in the Constitution or in the 

conventions for the President and the Governor in the matter of appointment 

of the Prime Minister and the .Chief Minister is a major omission having 

major consequences. An unguided discretion has been given under the 
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Constitution to the President and the Governor in the matter of appointment of 

Prime Minister and Chief Minister and such unguided constitutional 

discretion is susceptible to misuse and it subverts the democratic process 

especially in cases of fractured electoral verdicts and consequent hung 

parliaments and legislative assemblies, resulting in short-lived ministries and 

frequent snap polls. Evatt calls it a "dangerous uncertainty" in the area23
. Thus 

the issue is as to what mechanism can be evolved within the existing 

constitutional structure of India to settle this dangerous uncertainty. 

C. RESEARCH QUESTIONS AND HYPOTHESIS 

This work makes an attempt to explore the following research questions: 

(1) Whether an unguided discretion has been given under the Constitution 

to the President and the Governor in the matters of appointment of Prime 

Minister and Chief Minister'? 

(2) Whether such unguided constitutional discretion is susceptible to 

misuse and whether it subverts the democratic process especially in cases of 

fractured electoral verdicts and consequent hung Parliaments and Legislative 

Assemblies? 

(3) Whether the existing constitutional and legal framework in India 

efficiently guides and equips the President and the Governor in choosing and 

appointing Prime Minister/Chief Minister in a situation of fractured electoral 

verdict. And, if not, what mechanism should be provided, within the existing 

constitutional framework, to provide guidance to the President and the 

Governor in appointment of the Prime Minister and the Chief Minister in 

23 Herbert Vere Evatt, The King and His Dominion Governors (1935), Routledge, New York, 
2013. 
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situations of fractured electoral verdicts m Parliament and Legislative 

Assembly? 

( 4) Whether we should have specific guidelines provided to the President 

or the Governor by way of constitutional amendments or statutory enactments 

or by developing a code of conventions as to what course of action the 

President or the Governor should adopt in a given situation of hung 

parliament in appointing a Prime Minister or a Chief Minister ? 

(5) Whether we should adopt a system where the President or the 

Governor is distanced completely from the process of choosing a Prime 

Minister or a Chief Minister and instead the task is assigned to the House of 

Parliament or State Legislative Assembly to elect its leader on the floor of the 

House. The House then would forward the name to the President or the 

Governor, and the President or the Governor would have no discretionary 

power but to appoint the nominated person as the Prime Minister or the Chief 

Minister? 

( 6) Whether we should adopt the mechanism of special em1ssanes and 

envoys or informateur to aid and assist the President in choosing a Prime 

Minister by consulting, negotiating and facilitating talks between political 

parties and finding out an acceptable Prime Minister or Chief Minister ? 

(7) Whether we should adopt the system of "constructive no-confidence 

vote", wherein if the opposition parties move a no-confidence motion in the 

House against the incumbent Prime Minister or the Chief Minister, the motion 

must also nominate the alternative Prime Minister or Chief Minister. Thus, in 

case such a ministry of the incumbent Prime Minister or the Chief Minister is 

voted out by such no-confidence vote, the name of nominated person in the 

no-confidence motion would then be forwarded to the President or the 
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Governor, and the President or the Governor would have no discretionary 

power but to appoint the nominated person as the new Prime Minister or the 

Chief Minister ? 

(8) What should be the course of action to be adopted in cases where 

House has been fractured to such an extent that there is no possibility of 

formation of any ministry ? 

(9) Whether the President or the Governor should have the discretionary 

power of dissolving the House or the matter should be referred to the House 

for a decision which would decide the question by passing a resolution as to 

whether the House should be dissolved and fresh elections be called for or not 

and such decision of the House would be binding on the President and the 

Governor? 

D. RESEARCH METHODOLOGY 

The study is a doctrinaire research. For such doctrinaire study the provisions 

under the Constitution have been considered, analyzed, valuated and 

evaluated on the basis of judicial interpretations and meanings of those 

provisions and similar provisions contained in other Constitutions. The 

aspects and basic tenets of the cabinet form of government and the process of 

formation of ministries have been discussed. The constitutional and political 

history of formation of ministries in cases of fractured mandates at the Centre 

and in the States have been surveyed and analysed. The judicial response to 

the problem as contained in various judgments of the Supreme Court and the 

High Courts in India have been surveyed and analysed to get an insight into 

the statics and dynamics of the problem. The analogous provisions in other 

17 
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m those democracies have also been analysed and their working duly 

considered for proper and balanced understanding of the subject. The 

opinions and philosophies and perceptions of the framers of the Indian 

Constitution as contained in the Constituent Assembly Debates, and the 

opinions of the eminent writers, lawyers and jurists in that regard have been 

considered. For this purpose the recommendations as contained in the reports 

of the various committees and commissions, especially the 170th Report of the 

Law Commission of India, the Report of the Sarkaria Commission, the Report 

of the Governors' Committee, the Report of the Constitution Review 

Committee and the Report of the Punchhi Commission have been surveyed 

and analyzed, the reported and unreported judgments of the Supreme Court of 

India and those of various High Courts apart from the decisions of foreign 

courts have also been analyzed to get a better perception and understanding of 

the various aspects of the problem. 

E. SIGNIFICANCE OF THE STUDY 

The role of the President and the Governor in formation of ministry in a 

situation of fractured electoral mandate has a great constitutional and political 

significance. But the framers of the Constitution have deliberately left the 

matter open-ended providing no guidance under the Constitution as to whom 

the President or the Governor should appoint as the Prime Minister or the 

Chief Minister. The framers of the Constitution left this issue open-ended 

perhaps in the belief that the President and the Governor are republican 

counterparts of the Crown under the British Parliamentary System and as such 

would follow the well established convention in the matter that the President 

and the Governor will appoint as the Prime Minister and the Chief Minister, 

who in the opinion of the President or the Governor, as the case may be, 

enjoys the confidence of the House. Based on this principle the President or 
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the Governor invites the leader of majority party to form the ministry and 

appoints him as the Prime Minister or the Chief Minister. This proposition 

works absolutely well as long as one of the political parties has a clear 

majority in the House. The problems start when there is a fractured electoral 

mandate and no political party has a clear majority in the House. India is 

facing transition from majoritarianism towards pluralism, resulting in 

fractured electoral mandates. Fractured mandate, coupled with political 

defections and political alignments and realignments of political parties have 

made the problem of choosing a Prime Minister or a Chief Minister a 

complex constitutional exercise and has also led to extreme instability in the 

ministries. This has also resulted, to some extent, in politicisation of high 

offices of the President and the Governor. 

There are constitutional authors who are of the opinion that absence of 

clear guidance either in the Constitution or in the conventions for the Crown 

or the President and the Govemor in the matter of formation of ministry is a 

major omission having major consequences. An unguided discretion has been 

given to the Crown, the President and the Governor in appointment of Prime 

Minister and Chief Minister which is susceptible to misuse and has a tendency 

to subvert the democratic process resulting in short-lived ministries and 

frequent snap polls and increasing politicisation of their high offices. This is 

an area of major constitutional and political concern and has attracted wide 

attention of the constitutional scholars and political scientists. 

Constitutional scholars and political scientists like Evatt24
, are of the 

opinion that specific guidelines should be provided to the President by way of 

constitutional amendments or statutory enactments or by developing a code of 

conventions as to the course of action the President or the Governor should 

24 Herbert Vere Evatt, The King and His Dominion Governors (1935), Routledge, New York, 
2013. 
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adopt in a given situation of hung parliament. The Constitution of Greece 

provides specific provisions in the Constitution itself. Working on this line, 

the Australian Constitutional Commission has proposed a number of 

principles to govern the exercise of the power in situations of a hung 

parliament25
. In India, the Bhagawan Sahai Committee26

, the Sarkari a 

Commission on Centre-State Relations27 and Punchhi Commission on Centre

State Relations28 have also proposed sets of guidelines as to whom the 

President or the Governor should invite to form the ministry in cases of 

fractured electoral verdicts. The Report of the Sarkaria Commission 

recommended that a pre-poll alliance commanding a majority in the House, a 

single largest party without a majority of its own, a post-election alliance with 

all partners joining the government and an alliance wherein some may join the 

government and others provide "outside" support - these arrangements be 

given the invitation to form the government respectively. 

Some parliamentary democracies, especially the Western European 

parliamentary systems have in place the mechanism of special emissaries and 

envoys who aid and assist the President in choosing a Prime Minister by 

consulting, negotiating and facilitating talks between political parties and 

finding out an acceptable Prime Minister. Such a special envoy can be the 

Speaker of the House. It may even be an informateur, as is done in some 

European continental monarchies where an informateur is usually a trusted 

elder statesman. 29 

25 The Report of the Australian Constitutional Commission, 1988. 

26 The Report of the Governors Committee, 1971. 

27 The Report of the Commission on Centre-State Relations, 1988. 

28 The Report of the Commission on Centre-State Relations, 2010. 

29 Rudolf Plehwe. "The Role of the Crown in the Hung Parliament", Australian Journal of 
Political Science, Vol. 24(2)1989, P. I. 
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Some parliamentary democracies have completely distanced the 

President or the Crown from the process of "choosing a Prime Minister" and 

have assigned this task to the House. Such provisions exist in the 

Constitutions of Japan, Germany, Spain, Sweden, Hungary, Ireland and 

Madagascar and in other parliamentary democracies in the form of 

"Investiture Vote". Hames and Leonard30 suggest that the President should be 

distanced completely from the process of choosing a Prime Minister and the 

task be assigned to the House itself. They argue that since the Prime Minister 

is supposed to be the leader of the House, it makes more sense if the House 

itself appoints its leader instead of the President. 

Robert Blackburn31 is of the opinion that the choice of the Prime 

Minister is not, and should not, be a personal matter for the Monarch of the 

day. He says, 

"It is unreal politically and inappropriate constitutionally to 

acknowledge - and indeed to advocate - a personal discretionary 

power for a hereditary Monarch to operate as the means of 

determining the outcome of a general election. There needs to be 

and is already in existence, an established procedure and basis for 

the resolution of who will be Prime Minister after a general 

election that produces a House of Commons with no overall 

majori~V.fiJr a sinRle par(v. " 

A full bench of the Allahabad High Court in H S. Jain32 held that the 

Governor can send a message to the Legislature under Article 175(2) of the 

Constitution to elect a leader who enjoys its confidence, so that he can invite 

30 T. Hames and M. Leonard, "Modernising the Monarchy", Demos, 1998. 

31 Robert Blackburn, "Monarchy and the Personal Prerogatives", Public Law, Spring 2004, p. 
552. 

32 H. S. Jain vs. Union oflndia, (1997) 15 LCD 140. 
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him to fonn a government. The High Court placed reliance on Article 6 of the 

Japanese Constitution. Such an approach has been approved by the Supreme 

Court in Jagadambika Pal33 and Anil Kumar Jha34 wherein the Supreme 

Court directed the Speakers of the Legislative Assemblies of Uttar Pradesh 

and Jharkhand to convene special sessions of the House to have composite 

floor-test between the contending parties to see which out of the two 

contesting claimants of Chief Ministership had a majority in the House. 

On the other hand, there are constitutional authors who still find favour 

with the existing system and suggest that the existing system is well placed to 

adapt and function in the event of contingencies like hung parliament as it has 

done in the past. According to them there is no reason why the Sovereign or 

the republican President should be put in the awkward position of having to 

lead the talks and secure agreements. Vernon Bogdanor35 argues that hung 

parliament is a "political problem, not a constitutional one" and as such it 

does not require any constitutional solution. According to him the 

fundamental convention of parliamentary government - that government must 

retain the confidence of the House of Commons - would remain unaltered by 

hung parliament and there is no reason why the decision to appoint the Prime 

Minister cannot be agreed upon following negotiations between the political 

parties, as long as the negotiations do not involve the Sovereign. There is no 

reason why negotiations between the political leaders should involve the 

Sovereign. Even if the Sovereign was involved, she would remain a 

facilitator, not a negotiator. Bogdanor asserts that hung parliaments serve to 

expose the fundamental, yet rarely discussed, principle of parliamentary 

33 Jagdambika Pal vs. Union of1ndia, (1999) 9 SCC 95 

34 Ani! Kumar Jha vs. Union oj1ndia,(2005) 3 SCC 150 

35 Vernon Bogdanor, ·'A Hung Parliament: a Political Problem, Not a Constitutional One", in 
No Overall Control? The impact oj"a Hung Parliament on British Politics, Hansard Society, 
2008. 
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government - that a government depends upon the confidence of Parliament. 

He says, 

"A hung parliament or even a succession of hung parliaments 

need not lead to a constitutional crisis. A hung parliament may 

lead to a political crisis, but that is something for the political 

leaders, not the Sovereign, to resolve .. A hung parliament merely 

makes transparent the fimdamental principles of parliamentary 

government, a principle which has often been overt since 1688: a 

government depends· upon the confidence of Parliament. "36 

Bogdanor further says, 

". .. the fundamental convention of parliamentary government -

that a government must retain the confidence of the House of 

Commons -- remains in a hung parliament. Admittedly, after an 

inconclusive election, it may not be immediate~y clear who is the 

best placed to secure that confidence. In such a situation, there 

'Would have to be negotiations between the political leaders. The 

political colour of the new government would be determined by 

political decisions- decisions made by the political leaders. " 

Rodney Brazier in his book 'Constitutional Practice' has also argued 

that after an inconclusive general election "the guiding light should be 

political decisions politically mTived at."37 

Thus there are divergent views. Some advocate that absence of clear 

guidance either in the Constitution or in the conventions for the Crown or the 

President and the Governor in the matter of formation of ministry is a major 

36 Ibid. 
37 Rodney Brazier, Constitutional Practice, Third Edn., Clarendron Press, 2001, p. 37. 
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omission having major consequences and is an area of major constitutional 

and political concern. There are others who prefer the status quo and hold that 

the process of choosing a Prime Minister in a hung parliament is a political 

problem and not a constitutional problem. 

But, in spite of divergence of opinion, the fact remains that fractured 

electoral mandate, coupled with political defections and political alignments 

and realignments of political parties has made the problem of choosing a 

Prime Minister or a Chief Minister a complex constitutional exercise resulting 

in instability in the ministries and has also maligned the constitutional offices 

of the President and the Governor. 

A significant question has emerged and the situation warrants a revisit to 

the existing constitutional and legal framework in India for an examination as 

to whether there are adequate constitutional provisions and constitutional 

conventions to guide the President and the Governor in choosing and 

appointing Prime Minister and the Chief Minister in situations of fractured 

electoral mandate - and, if not, what mechanism should be provided, within 

the existing constitutional framework of federal and parliamentary democratic 

system, to provide guidance to the President and the Governor in appointment 

of the Prime Minister and the Chief Minister in situations of fractured 

electoral mandates. 
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CHAPTER-2 

FORMATION OF MINISTRY IN PARLIAMENTARY SYSTEM 

A. PARLIAMENTARY SYSTEM VIS-A-VIS PRESIDENTIAL SYSTEM 

Every political system operates m its own distinct environment and certain 

characteristics of its peculiar environment contribute materially towards 

detennining its form of government. 1 The principal components of the 

environment being the political history, physical geography, social structure and 

political culture and these components along with others determine the form of 

government in a political system. 

There have been several attempts by the political scientists to create 

typologies of the forms of government. One of the earliest attempts was made by 

Aristotle, who classified governments on the basis of dual criteria of 'the number 

of persons actually possessing supreme power in a state'; and, 'the purpose for 

which the supreme power is exercised'. Following the first criterion, Aristotle 

classified governments into three forn1s: monarchy, aristocracy and polity. 

According to him, the possession of supreme power by a single person results in 

monarchy, by a few persons in aristocracy and by many in polity. On the basis of 

the second criterion of 'the purpose for which the supreme power is exercised'. 

Aristotle classified governments into, what he called, 'normal' and 'perverted' 

form of government. He further classified 'perverted form of government' into 

tyranny, oligarchy and democracy. 

Austin Ranney, The Governing ofMen, Fourth Edn., The Dyrden Press, Illinois, 1988. 

25 



FORMATION OF MINISTRY IN PARLIAMENTARY SYSTEM 

Aristotle's classification, however, does not fit in with the modem 

situation,2 as monarchy and tyranny are nowhere to be found today. What 

obtained in England or Japan was really speaking limited monarchy or crowned 

democracy, the Crown being transfonned into a constitutional figurehead. 

Similarly the word democracy has a completely different meaning for us today. 

Governments may, for instance differ in their executive systems; it may also 

differ in the pattern of power allocation, we have thus parliamentary and 

presidential fonns or unitary or federal types of Governments. Democracy may 

again be subdivided into limited monarch/ and republic. Each of these may 

again be subdivided into unitary and federal types. Modern classification is 

sought to be based on what Willoughbl calls the structural peculiarities of 

govenunental organization. 

Although political scientists have disagreed on some of the details of 

defining and measuring democracy, the eight criteria proposed by Robert A. 

Dahl5 in his seminal book Polyarcby stili command widespread support: (1) the 

right to vote, (2) the right to be elected, (3) the right of political leaders to 

compete for support and votes, (4) elections that are free and fair, (5) freedom of 

association, (6) freedom of expression, (7) alternative sources of information, 

and (8) institutions for making public policies depend on votes and other 

expressions of preference. These requirements are already implied by Abraham 

Lincoln's simple definition of democracy, rendered by him in his Gettysburg 

address as government by the people and for the people. For instance, "by the 

people" implies universal suffrage, eligibility for public office, and free and fair 

elections; and elections cannot be free and fair unless there is freedom . of 

expression and association both before and between elections. Similarly, "for the 

2 Amal Roy and Mohit Bhattacharya, Political Theory Ideas and Institution, 1996, Twelfth 
Edn., World Press, p. 243. 

3 0. Hood Phillips, Constitutional and Administrative Law, Sixth Edn., Sweet and Maxwell, 
1987, p. 25. 

4 Willoughby, The Nature ofthe State, quoted in Amal Roy and Mohit Bhattacharya, Political 
Theory Ideas and Institution, 1996, Twelfth Edn., World Press, p. 243. 

5 Robert A. Dahl, Polyarchy, Yale University Press, 1971. 
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people" implies Dahl's eighth criterion of responsiveness by the government to 

the voters' preferences. 

On the basis of system of constitutional relationship between the executive 

and legislature, democratic Governments are classified into two types, i.e. 

Parliamentary Government (also referred to as Cabinet Government6
, 

Representative Governmene, responsible government, and Westminster Model) 

and Presidential Government. Under the cabinet system, the real executive, 

which is the cabinet, emerges from, is responsible to and is removable by the 

legislature. Under the presidential system the real executive, who is the 

President, does not emerge from the legislature neither he is responsible to the 

legislature nor is removable by the legislature. The parliamentary systems are 

again divided into British and Continental type8 or Majmitarian and Consensual.9 

Douglas V. Verney in his analysis of parliamentary systems in various 

countries has classified parliamentary systems into two main types, the British 

and the Continental. He has analysed and identified eleven basic principles as the 

highest common factors that underlie both the chief types of parliamentary 

government and then uses these as distinguishing feature of the parliamentary 

systems as compared to the presidential government. The basic principles of 

parliamentary system according to him are: 

1. The assembly becomes a Parliament : It is a political system where the 

Executive, once separate, has been challenged by the Assembly which is 

then transfonned into a Parliament comprising both Government and 

Assembly. Parliamentary government has evolved rather than been the 

product of revolution and there have often been three phases, though the 

transition from one to the other has not always been perceptible at the time. 

6 Walter Bagehot, The English Constitution, Chapman and Hall, London, 1867. 

7 John Stuart Mill, "Considerations on Representative Government", Utilitarianism, Liberty, 
Representative Government (1861), Dent, London, 1984. 

8 Douglas V. Verney, Ana~vsis ofPolitical Systems, Routledge, 1998. 

9 Arend Lijphart, Patterns of Democracy, Yale University Press, 1999. 
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First there has been government by a Monarch who has been responsible 

for the whole political system. Then there has arisen an Assembly of 

members who have challenged the hegemony of the King. Finally the 

Assembly has taken over responsibility for government, acting as a 

Parliament, the Monarch being deprived of most of his traditional powers. 

2. The executive is divided into two parts : The Executive is divided into a 

Head of State and a Head of Government whose relationship with the Head 

of State may or may not be precisely fonnulated. According to Verney, one 

of the important consequences of the transformation of the assembly into a 

Parliament is that the executive is now split in two, a Prime Minister or 

Chancellor becoming head of the Government and the Monarch or 

President acting as Head of State. Usually the Monarch occupies his throne 

by hereditary title (though elected monarchies, e.g. in Malaya, are not 

unknown), while a President is elected by Parliament. It does not follow 

that the Head of State fills a purely formal or decorative office. 

Constitutional monarchs still have important prerogatives and even if those 

which they do not use are left out of consideration there remains a 

considerable field in which their powers are politically significant. 

The earliest exposition of this concept was made by Walter Bagehot10
• 

Bagehot emphasised the divide of the Constitution into two components, 

the Dignified (that part which is symbolic) and the Efficient (the way 

things actually work and get done), and called the Efficient "Cabinet 

Government". Although there have been many works since emphasising 

different aspects of the "Efficient", no one has seriously questioned 

Bagehot's premise that the divide exists in the Westminster system. 

3. The Head of State appoints the Head of Government : The value of a 

divided executive in constitutional monarchies is fairly obvious. For one 

10 Walter Bagehot, The English Constitution, Chapman and Hall, London, 1867. 
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thing, the proper business of State can be carried on by a Government 

responsible to the Legislature while the mystique of Monarchy is 

preserved. It is in the very nature of the parliamentary system that there 

shall be two distinct offices, and that the Head of the Government shall be 

appointed by the Head of State. Were the electorate itself to perform this 

task, directly or through a special College of electors as in the United States 

or Finland, the system would become, in this respect at least, presidential in 

character. It is true that the Head of State is bound by the results of 

parliamentary elections and must appoint the head of the party which is 

clearly the victor. But this is the situation only where one party or stable 

coalition has obtained an absolute m<Uority of seats, which 1s called 

appropriately in Scandinavia 'Majority-parliamentarism'. But m many 

parliamentary systems, especially multi-party systems, no party has an 

absolute majority and 'minority-parliamentarism' prevails. In selecting the 

Prime Minister who can best obtain a working majority, the Head of State 

may have to use his personal discretion. It may be desirable that where the 

Head of State is a Monarch the selection of the head of the Government 

shall be a formality but this can by no means be guaranteed in a 

parliamentary system. Some parliamentary republics, notably Western 

Germany and the French Fourth Republic, have escaped from this dilemma 

by the introduction of an element of convention theory whereby selection 

of a Prime Minister has three stages. The President nominates a candidate, 

the Assembly shows its approval by electing him (in Germany) or by 

giving him a vote of confidence (in France) and then the President appoints 

him as Prime Minister. Parliamentarism, therefore, implies some balance of 

power even though the separation of institutions still characteristic of 

presidential government has given way to fusion. It is the creation of a 

completely new institution in the political system, a Parliament, in which 

the Assembly and the Government are somehow miraculously blended. 

The duty of the Head of State to appoint the head of the Government- the 

third characteristic of parliamentarism - is as necessary to preserve that 
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balance as the popular election of both President and Assembly 1s to 

preserving the balance in presidential systems. 

4. The Head of the Government appoints the ministry : An interesting 

feature of parliamentarism is the distinction made between the Prime 

Minister and other Ministers. The fonner is appointed by the Head of State; 

the latter are nominated by the Prime Minister after his appointment. 

Usually the selection of various Ministers allows a certain amount of 

personal choice to a head of Government, which cannot usually be said of 

the appointment of a Prime Minister by the Head of State. Ministers are 

formally appointed by the Head of State, who may often no doubt exert an 

informal int1uence upon appointments - but so may the state of party 

alignments and factions in the Assembly. It remains a cardinal principle 

that the Prime Minister alone is responsible for the composition of the 

Ministry. 

5. The Ministry is a collective body : The transfer from the monarchical 

Executive to a Council of Ministers has meant that a single person has been 

replaced by a collective body. Whereas under ancient regimes it was the 

King's pleasure, under parliamentarism the Prime Minister is merely first 

among equals (primus inter pares) , though no doubt some Prime Ministers 

are more forceful than others. In the Presidential system the President is 

sole Executive, but it is a hallmark of the parliamentary system that the 

Government shall be collective. 

6. Ministers are usually members of Parliament : Members of the 

Government have a double role to play in the parliamentary system. They 

are not only Ministers but are at the same time members of parliament, 

elected (unless they are members of the British House of Lords) like the 

members of the Assembly and equally dependent upon the goodwill of 

their constituents. The problem of distinguishing between Parliament and 

Assembly is most acute when this role is analysed. In Britain there is no 
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law that Ministers must be members of one of the Houses of Parliament 

(though it is required that at least three members of the Cabinet must be 

drawn from the House of Lords) but there is a convention that they are in 

fact always members of one or other. Since Parliament comprises both 

Government and Assembly, a member of the Government is ipso facto a 

member of Parliament, but by definition he cannot be a member of the 

Assembly. In fully parliamentary countries such as the United Kingdom 

where Ministers are members of Parliament it is difficult to make the 

distinction between Government, Parliament and Assembly clear. Indeed 

the attempt to make one seems artificial. 

7. The Government is politically responsible to the Assembly : In 

parliamentary systems the Government is responsible to the Assembly 

which may, if it thinks that the Government is acting unwisely or 

unconstitutionally, refuse to give it support. By a formal vote of censure or 

by simply not assenting to an important Government proposal the 

Assembly can force the Government to resign and cause the Head of State 

to appoint a new Government. 

8. The Head of Government may advise the Head of State to dissolve 

Parliament : In Parliamentary system, when the Executive is divided, it is 

still the Head of State who dissolves Parliament, but he does so on the 

request, and only on the request, of the head of Government. In the old 

days a challenge by the Assembly to the Executive did not lead to a change 

of Executive but to a change of the Assembly. Nowadays a defeat ~f the 

Government by the Assembly causes the Prime Minister either to resign or 

to request a dissolution. But the dissolution is not of the Assembly but of 

Parliament, that is to say of the Government as well - although the 

Government stays in power until the new Parliament assembles. The 

conflict between the two parts of Parliament is left to the electorate to 
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resolve. The power of the Govemment to request a dissolution 1s a 

distinctive characteristic of parliamentarism. 

9. Parliament as a whole is supreme over its constituent parts, 

Government and Assembly, neither of which may dominate the other : 

The notion of the supremacy of Parliament as a whole over its parts is a 

distinctive characteristic of parliamentary systems. It is an important 

feature of parliamentary system that neither of the constituent elements of 

Parliament may completely dominate the other. The Govemment depends 

upon the support of the Assembly if it is to continue in office, but the 

Assembly is not supreme because the Government can, if it chooses, 

dissolve Parliament and appeal to the electorate at the polls. Many 

parliamentary systems have failed because one or other of them has 

claimed supremacy, and Parliament as a whole has not been supreme over 

both Government and Assembly. Parliamentarism implies co-operation 

between the executive and legislative branches, neither dominating the 

other and both recognizing the supremacy of the larger institution, 

Parliament as a whole. 

10. The Government as a whole is only indirectly responsible to the 

electorate: A parliamentary Government, though directly responsible to the 

Assembly, is only indirectly responsible to the electorate. The Government 

as a whole is not directly elected by the voters but is appointed indirectly 

from amongst the representatives whom they elect to the Assembly. Today 

the route to the Government lies through elected representatives. It is true 

that members of the Government, like other members of Parliament, must 

(unless they are peers) stand before their constituents for election. 

However, they do so not as members of the Government but as candidates 

for the Assembly in the ordinary way. The responsibility for transforming 

them, once elected, into Ministers rests with the Prime Minister alone (and 

of course with the Monarch in the case of the Prime Minister). 
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11. Parliament is the focus of power in the political system : The fusion of 

the executive and legislative powers in Parliament is responsible for the 

overriding ascendancy of Parliament in the political order. 

Verney then tried to analyse the peculiarities of the Presidential form of 

government by re-stating the aforesaid eleven propositions as they apply to 

presidential government. 

1. The Assembly remains an assembly only : Parliamentary theory implies 

that Assembly and Government are fused in a Parliament. Presidential 

theory on the other hand requires the Assembly to remain separate. The 

Assembly (Congress in the United States) remains an Assembly only. 

2. The executive is not divided but the President elected by the people for 

a definite term at the time of Assembly elections : The retention of a 

separate Executive in the United States was made feasible because the 

Executive remained undivided. The presidential Executive is elected by the 

people. An undivided Executive obviously requires no delineation of the 

respective functions of Head of State and the Government. The powers of 

the Executive are defined vis-a-vis the Assembly and the Judiciary and 

each checks the others to ensure that the balance. of power is not unduly 

disturbed. The President is elected for a definite term of office. This 

prevents the Assembly from forcing his resignation (except by 

impeachment for a serious misdemeanour) and at the same time requires 

the President to stand for re-election if he wishes to continue in office. It 

seems desirable that the chief Executive's tenure should be limited to a 

certain number of terms. Equally important for the proper operation of the 

presidential system is the election of the President at the time of the 

Assembly elections. This associates the two branches of government, 

encourages party unity and clarifies the issues. 
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3. The Head of the Government is the Head of State : In the presidential 

system it is the head of the Government who becomes at the same time the 

Head of State. In the appointment of a political Executive it is a 

characteristic of parliamentary systems that the head of Government shall 

be appointed by the Head of State. The absence of any distinction between 

the two offices in presidential systems makes such an appointment 

unnecessary. Nor is the Executive elected by the Assembly since this 

would be contrary to the doctrine of the separation of powers. It is the mark 

of presidential government that both Executive and Assembly should be 

selected by the electorate. 

4. The president appoints heads of departments who are his subordinates 

: In parliamentarism the Prime Minister appoints his colleagues who 

together with him form the Government. In presidential systems the 

President appoints Secretaries (sometimes called Ministers) who are heads 

of his Executive departments. Formally, owing to the rule whereby 

appointments are subject to the confirmation of the Assembly or one of its 

organs (in the United States the Senate, in the Philippines the Commission 

on Appointments) his choice may be restricted to persons of whom that 

body approves. In practice the President has a very wide choice. Whereas 

in parliamentary systems Ministers are usually selected from those who 

have served a political apprenticeship in the Assembly, it is by no means 

customary in presidential systems for heads of Departments (or for that 

matter the President himself) to have had experience in the legislative 

branch of government. 

5. The president is sole executive : In contrast to parliamentary government, 

which is collective, the Prime Minister being first among equals, 

presidential government tends to be individual. Admittedly the tenn 

'Cabinet' is used in the United States to describe the meetings of the 
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President with his Secretaries, but it is not a Cabinet or Ministry in the 

parliamentary sense. 

6. Members of the assembly are not eligible for office in the 

administration and vice-versa : Instead of the parliamentary convention 

or law whereby the same persons may be part of both the executive and 

legislative branches of government, it is customary in presidential states for 

the personnel to be separate. Neither the President nor his aides may sit in 

the U.S. Congress. 

7. The executive is responsible to the Constitution : The President is not, 

like parliamentary Governments, responsible to the Assembly. Instead he is 

responsible to the Constitution. Acts of the President may, as in the United 

States, be declared unconstitutional by the Supreme Court, though as Chief 

Justice Marshall discovered when attempting to protect the rights of the 

Cherokee Indians, it is one thing to hand down a decision and another to 

enforce it. However, should a President persist in acting unconstitutionally 

the Assembly can take action itself and impeach him or his aides. It is 

usually the Assembly which holds the President ultimately responsible to 

the Constitution by the impeachment process. This does not imply that he is 

responsible to that body in the parliamentary sense of depending on its 

confidence in any political capacity. Impeachment enforces juridical 

compliance with the constitutional letter of the law and is quite different 

from the exercise of political control over the President's ordinary conduct 

of his office. Political responsibility implies a day-to-day relationship 

between Government and Assembly; impeachment is the grave and 

ultimate penalty necessary where ordinarily the Executive and Assembly 

are not mutually dependent. The President may not be dependent on the 

Assembly for his political survival but he is very dependent on its goodwill 

for the furtherance of his policies. The Budget, foreign programmes, senior 

appointments all require its acquiescence. If there is no agreement the 
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Assembly may decide to take no action. It cannot however replace the 

President. 

8. The president cannot dissolve or coerce the assembly : The Assembly 

cannot dismiss the President. Likewise the President may not dissolve the 

Assembly. Neither, therefore, is in a position to coerce the other, and it is 

not surprising that this system is, par excellence, one of checks and 

balances. In countless ways the presidential system exhibits this mutual 

independence of the executive and legislative branches of government. 

9. The assembly is ultimately supreme over the others branches of 

Government and there is no fusion of the executive and legislative 

branches as in a Parliament : It was remarked of parliamentary systems 

that neither the Government nor the Assembly is supreme because both are 

subordinate parts of the parliamentary institution. In presidential systems 

such fusion of the executive and legislative powers is replaced by 

separation, each having its own sphere. Constitutionally the Executive 

cannot interfere in the proceedings of the Assembly, still less dissolve it, 

and the Assembly for its part cannot invade the province of the Executive. 

In practice the relation of the two, at least in the United States, is much 

more subtle than the theory of the separation of powers and checks and 

balances would indicate. The President is head of the Government, he 

controls an immense amount of patronage. He is responsible for the 

preparation of major legislation and for securing its successful passage 

through the Assembly. Conversely, to say that Congress cannot invade the 

province of the Executive does not mean that it cannot obstruct his policies, 

or, if it so chooses, refuse the appropriations which are usually necessary 

for their implementation. 

10. The executive is directly responsible to the electorate : Governments in 

parliamentary countries are appointed by the. Head of State; they are not 

elected. By contrast the presidential Executive is dependent on a popular 
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vote and the President alone (and Vice-President ifthere is one), of all the 

persons in the political system, is elected by the whole body of electors. It 

is a distinctive feature of the system that the President should owe his 

position not, as in parliamentary government, to appointment by the 

Assembly, but to the electorate at election time. Between elections the 

President speaks to the voters directly, not indirectly through an Assembly. 

He cannot, except on special occasions, deliver a speech to the Assembly 

and unlike Prime Ministers in parliamentary states he may not use it as a 

forum. 

11. There is no focus of power in the political system : The political 

activities of parliamentary systems have their focal point in Parliament. 

Heads of State, Govemments, elected representatives, political parties, 

interest groups and electorates all acknowledge its supremacy. It is 

tempting to assume that there must be a similar focal point in presidential 

systems. This is not so. Instead of concentration there is division; instead of 

unity, fragmentation. 

Verney's eleven salient features of parliamenta1y fonn of government in 

contra-distinction to presidential fon11 of government may be summarized as 

follows by way of a table: 

Parliamentary System Presidential System 

The assembly is 
The assembly remains an 

The Assembly transformed into a 
Assembly only 

Parliament 

The Executive is not 
The Executive is divided divided but President is 

The Executive into (a) Head of State (b) elected by the people for a 
Government definite term at the time of 

Assembly elections 
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The Head of the 
The head of the The head of the 

Government 
Government is appointed Government 

by the Head of State is also Head of State 

Appointment of 
The head of the 

The President appoints 
Government (the Prime 

Government and heads of Departments who 
Administration 

Minister) appoints the 
are his subordinates 

Ministry 

Individual and 
The Government is a The President is sole 

collective 
responsibility 

collective body Executive 

Separation of Members of the Assembly 
executive and Ministers are usually may not hold office in the 

legislative members of Parliament Administration and vice-
personnel versa 

Legal and political 
The Government is The Executive is 

responsible politically to responsible legally to the 
responsibility 

the Assembly Constitution 

Dissolution of the 
The head of Government 

The President cannot 
Assembly by the 

may advise the Head of 
dissolve or coerce the 

State to dissolve 
Executive 

Parliament 
Assembly 

-

Parliament as a whole is 
The Assembly is ultimately 

supreme over its 
supreme over the other 

The supreme constituent parts, 
branches of government, 

branch of Government and 
Government Assembly, neither of 

and there is no fusion of the 
executive and legislative 

which may dominate the 
branches in a Parliament 

other 

The Government as a 
The Executive and whole is only indirectly The Executive is directly 

the electorate responsible to the responsible to the electorate 
electorate 
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The focus of 
Parliament is the focus of 

power in the There is no focus 
political system 

power 

Muller, Bergman and Strom 11
, in their analysis of definitions of 

parliamentary government provided by various authors have culled out eight 

distinctive and salient features of parliamentary government. Their eight salient 

features are: 

1. There is a dual executive (split between the Head of Government and 

the Head of State). 

2. Parliament has formal or informal investiture powers. 

3. The cabinet is a collective decision making body. 

4. The cabinet ministers are also members of Parliament. 

5. The cabinet is politically responsible to the parliamentary majority. 

6. Parliament has means of control (interpellations, committees of inquiry 

etc.) over the cabinet. 

7. The parliamentary majority can force the cabinet to resign. 

8. This power in most cases is balanced by the Prime Minister's power to 

dissolve Parliament. 

Some authors define parliamentary system of government on responsibility 

or accountability criteria. S.E. Finer12 defines parliamentary system as "where 

the government is responsible to the legislature which can force them to retire, or 

11 Wolfgang C. Muller, Torbjorn Bergman and Kaare Strom, "Parliamentary Democracy: 
Promise and Problems", in Kaare Strom, Wolfgang C. Muller and Torbjom Bergman, eds. 
Delegation and Accountability in Parliamentary Democracies, Oxford University Press, 
2003. 

12 S.E. Finer, The History of Government, Oxford University Press, 1997, p.l590. 
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if the legislature is very strong, can actually impose them on Monarch". To 

Strong13 if the assembly has the power to remove the executive, the regime is 

parliamentary. To Muller, Bergman and Strom14 parliamentary system is an 

institutional arrangement by which the executive is accountable, through a 

confidence relationship, to any parliamentary majority. They define 

parliamentary system as, "parliamentary government is a system of government 

in which the Prime Minister and his or her cabinet are accountable to any 

majority of the members of Parliament and can be voted out of office by the 

latter, through an ordinary or constructive vote of no confidence." Thus the 

characteristic feature according to these definitions is that the cabinet must be 

tolerated by the parliamentary majority, not that the latter actually plays any 

direct role in the selection of the cabinet. 

Other authors define parliamentary system of government by laying 

emphasis on the appointment criteria. Arend Lijphart defines parliamentary 

government as "a form of constitutional democracy in which executive authority 

emerges from, and is responsible to, legislative authority"15
• The "emergence'' 

criteria denotes that Prime Ministries are selected by Parliament, though Lijphart 

includes in this category cases in which the Head of State appoints the Prime 

Ministers, who ·'emerge from inter-party bargaining". Similarly, Sartori 16 states 

that "parliament is sovereign'' under parliamentarism and that this regime type 

requires 'government to be appointed, supported and, as the case may be, 

dismissed by parliamentary vote'. Stepan and Skach 17 define a parliamentary 

regime as a system of mutual dependence: ( 1) The chief executive power must be 

13 C .F. Strong, A HistOJy q{ Modern Political Constitutions, Putnam's Sons, New York, 1963. 

14 Wolfgang C. Muller, Torbjom Bergman and Kaare Strom. "Parliamentary Democracy: 
Promise and Problems", in Kaare Strom, Wolfgang C. Muller and Torbjorn Bergman, eds. 
Delegation and Accountability in Parliamentary Democracies, Oxford University Press, 
2003. 

15 Arend Lijphart, Democracies: Patterns of Majoritarian and Consensual Government in 
Tvventy-One Countries, New Haven, Yale University Press, 1984. 

16 Giovanni Sartori. Comparative Constitutional Engineering, Second Edn., MacMillan, 
London, 1997. 

17 Alfred Stepan and Cindy Skach, "Constitutional Frameworks and Democratic 
Consolidation: Parliamentarisrn versus Presidentialism''. World Politics, 1993. 
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supported by a majority in the legislature and can fall if it receives a vote of no 

confidence, (2) The executive power (nonnally in conjunction with the Head of 

State) has the capacity to dissolve the legislature and call for elections. 

The crux of all these definitions of party system and enumerations of 

salient features of parliamentary system is that in a parliamentary system the 

Parliament has some form of active role in the "emergence" (Lijphart) or 

"appointment" (Sartori) ofthe Prime Minister and his cabinet. The salient feature 

of parliamentary form of government, thus, are that the executive is divided into 

two parts, viz. Head of State and Head of Government, the Head of State 

appoints the Head of Govemment, the Head of Government appoints the 

Ministry, the Ministry is politically responsible to the Parliament, Parliament can 

force the cabinet to resign and the Head of Government/ministry may advise the 

Head of State to dissolve Parliament. 

There are broadly two forms of Parliamentary Democracies. The British 

model which has its birth in the Westminster Palace in London and therefore 

metaphorically referred to as the Westminster model. The other model which is 

more prevalent in the continental parliamentary systems viz. Spain, Gennany is 

referred to as Continental model or Western European model. Arend Lijphart18 

on the basis of working of the political processes in these two forms prefers to 

describe them as "majoritarian" and "consensual" parliamentary systems 

respectively. Westminster model tends to be found in the Commonwealth 

countries, although they are not universal within and exclusive to 

Commonwealth countries. These parliaments tend to have a more adversarial 

style of debate and the plenary session of parliament is relatively more important 

than committees. Some parliaments in this model are elected using "First Past the 

Post" electoral system (Canada, India and Britain), others using proportional 

representation (Ireland and New Zealand). The Australian House of 

18 Arend Lijphart, Democracies: Patterns of Majoritarian and Consensual Government in 
Twenty-One Countries, New Haven, Yale University Press, 1984. 
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Representatives is elected using the alternative or preferential vote while the 

Senate is elected using PRSTV. However even when proportional systems are 

used, the systems used to tend to allow the voter to vote for a named candidate 

rather than a party list. This model does allow for a greater separation of powers 

than the Western European Model, although the extent of the separation of 

powers is nowhere near that of the United States. 

Western European Parliamentary Model tends to have a more consensual 

debating system, and have hemi-cyclical debating chambers. Proportional 

electoral systems are used, where there is more of a tendency to use party list 

systems than the first-past-the-post system. The committees of these Parliaments 

tend to be more important than the plenary chamber. This model of 

Parliamentarism is sometimes called the West Gennan Model- since it was used 

in the Parliament of the West German, later united German Parliament. 
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B. FORMATION OF MINISTRY IN WESTMINSTER SYSTEM 

Unlike American presidentialism, parliamentary government was not the product 

of a deliberate institutional design. Rather it gradually evolved in Britain over 

several centuries. The process of government fonnation in this form of 

government accordingly is also a result of a process of evolution spanning over 

centuries. 

The British Parliament, as we see it today, has its antecedents in the Anglo

Saxon Witan which brought the leading men of the realm periodically together 

with the King for ceremonial, legislative and deliberative purposes. In its earliest 

history Parliament was a gathe1ing, an assembly of prominent men, summoned at 

the will of the King once or twice a year, to deal with matters of state and law. It 

remained so for much ofthe 13 111 century. These assemblies served as the means 

by which the King could communicate with men who were of standing in their 

localities and well-informed of local gnevances. However, decline in the 

revenues of the Crown and financial requirements arising out of wars, the 

tenants-in-chief, who were the principal revenue-payers to the Crown, were 

elevated as the major component of Parliament because the levy of taxation 

depended on their consent. But as the 13th century progressed, Crown had 

increasing need of revenue and accordingly the lesser tenants, i.e. the Commons 

were also inducted in Parliament. Although this right of consent gave the 

Commons their place in Parliament, it did not give them any meaningful part in 

the formulation of the royal policies. 19 

The Tudors era, i.e., the period from 1509 to 1603 is often seen as a period 

of immense significance for the evolution of Parliament. Laws were enacted 

which transformed the relationship between the English Crown, the English 

people and the Church. It is seen as giving a new impetus to Parliament, 

19 Institute of Historical Research, London, The History of Parliament, available at 
www.historyofparliament.org. 
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underlining its centrality to the law and the government of the country. It gave it 

the status, according to the eminent historian of sixteenth century England, Sir 

Geoffrey Elton20
, the status of the "supreme legislator, unhampered by other 

laws" and "dominance over the executors of the law - both crown and courts". 

Nevertheless, Parliament was still a very occasional event, with long gaps 

between short meetings. 21 

The English Parliament under the Stuart monarchs (1603 to 1714) was at 

the centre of politics. After a bitter confrontation between the King and 

Parliament, Parliament established itself in practice as the ultimate political 

authority in the country. Philip Norton identifies 1688, the period of the 

"Glorious Revolution", as the beginning of parliamentary dominance, when 

Parliament prevailed in its conflict with King James II, who was forced to flee 

the country. Parliament of England was then in 1689 effectively able to select the 

new King, William of Orange. William and Mary were confirmed by Parliament 

as joint Constitutional Monarchs. This was followed by imposition of significant 

constraints on the powers of Monarchs by Parliament. Parliament was able to 

enact legislation that limited Monarch's authority and also that of their 

successors. Parliament enacted the Bill of Rights (1689), the Mutiny Bill (1689), 

the Triennial Bill (1694), the Treason Act (1696) and the Act of Settlement 

(1701) known collectively as the Revolutionary Settlement. The Revolutionary 

Settlement transformed the Constitution and also shifted the balance of power 

from the Sovereign to Parliament. They also provided the basis for the evolution 

of the ot1ice of Prime Minister, which did not exist at that time. The 

Revolutionary Settlement gave the Commons control over finances and 

legislation and changed the relationship between the Executive and the 

Legislature. For want of money, Sovereigns had to summon Parliament annually 

and could no longer dissolve or prorogue it without its advice and consent. 

Parliament became a permanent feature of political life. The veto fell into disuse 

20 Ibid. 

21 Ibid. 
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because Sovereigns feared that if they denied legislation Parliament would deny 

them money. Treasury officials and other department heads were drawn into 

Parliament serving as liaisons between it and the Sovereign. Ministers had to 

present the government's policies, and negotiate with Members to gain the 

support of the majority; they had to explain the government's financial needs, 

suggest ways of meeting them and give an account of how money had been 

spent. The Sovereign's representatives attended Commons sessions so regularly 

that they were given reserved seats at the front, known as the Treasury Bench. 

This is the beginning of "unity of powers'': the Sovereign's Ministers (the 

Executive) became leading members of Parliament (the Legislature). Today the 

Prime Minister (First Lord of the Treasury), the Chancellor of the Exchequer 

(responsible for the Budget) and other senior members of the Cabinet sit on the 

Treasury bench and present policies in much the same way Ministers did late in 

the 17th century. The other preoccupation was the party battle. The 1689 

revolution had temporarily confused the old ideological dividing lines, but from 

the mid-1690s politics was defined in tem1s of Whig and Tory parties. The 

Triennial Act of 1694 ensured that elections had to be held for a new Parliament 

every three years, making politics almost a permanent preoccupation.22 

The roots of parliamentary government can be traced back to 1693, when 

the King first appeased the House of Commons by appointing a government out 

of the party (the Whigs) that enjoyed a majority there. The Tories came to 

represent and support the Anglican Church, the gentry, and the maintenance of a 

relatively strong monarchy. On the other hand, the Whigs supported non

Anglicans (notably Presbyterians), wealthy middle class people, and later 

industrial; mercantile interests. People following the tendencies of Whigs were 

also generally supportive of the supremacy in parliament's power to govern, 

while the authority of the monarchy was to be largely decreased. Although the 

main issue regarding the Exclusion Bill Crisis was the religious affiliation of 

James II, it is possible that the Whigs desired a notable decrease in the 

22 Ibid. 
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monarchy's authority by discontinuing the hereditary custom of passing the 

throne. The Tories wished the opposite of the Whigs' plans.23 

During the Glorious Revolution (1688-89) the two parties- Whig and Tory 

- cooperated in discontinuing the Stuart dynasty and seating William III of 

Orange on the throne of England, Scotland, and Ireland. It was during this period 

that the two parties, although their differences were ameliorated to an extent, 

moved forward another step in fomenting their respective party identities. The 

idea of a limited constitutional monarchy was generally accepted by people of 

both parties, in contrast to the absolutism of a king held by divine right. 'Toryism' 

became identified with Anglicanism and the regional squires, while 'Whiggism' 

came to represent the wealthy middle class and aristocracy. Until around 1714, 

political power was contested by both Whigs and Tories, when monarchs favored 

one political tendency over another such as the case of Queen Anne's initial 

preference to the Tory party. A group of Whigs known as the Junto Whigs 

increasingly dominated politics until Queen Anne dismissed the Whig Ministry 

and replaced them with Tories in 1710. Important further developments occurred 

in the late eighteenth century when William Pitt Younger based on the solid 

support in the House of Commons, established the leading role of cabinet vis-a

vis Parliament and. in conducting its daily business, vis-a-vis the Monarch. At 

that time the cabinet was still that of Monarch, though as a rule cabinets were 

appointed that could count on the support of the House of Commons. Yet the 

House of Commons was still dominated by the King and aristocracy, who 

controlled access to vast majority of seats. 24 

Although the restrictions on Protestant dissenters were lifted in the 

Toleration Act of 1689, the pmiy struggle continued to focus around religion, 

particularly the integrity of the Church of England, which Tories felt in danger 

under governments dominated by Whig ministers. After the death of William of 

23 !hid. 

24 Ibid. 
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Orange (William III) in 1702 (Mary had already died in 1694) Tories felt that 

James II's younger sister Anne would be more sympathetic to their views. But as 

she had no direct heirs, the question of the succession after her death loomed 

large in the late years of her reign, and split Tories forced to come to terms with 

the reality that the succession would again be settled by Parliament, under the 

terms of the 1701 Act of Settlement, this time on the elector of Hanover, Prince 

George.15 

The advent of Hanoverians era , i.e. the accession of George I in 1714, 

marked a change in the ruling party in Great Britain. This transition, the 

Hanoverian succession, caused a collapse in the political fortunes of the Tory 

govemment of Lord Oxford and a revival for their opponents, the Whigs. The 

Court Whigs, as the ruling oligarchy was known, dominated successive 

administrations for most of the next century. But Parliament, which had met in 

annual session uninterruptedly for the previous 25 years, continued to play an 

authoritative role under the Hanoverian kings.Under Robert Walpole and Henry 

Pelham, who occupied the position of first or 'prime' minister in the Hanoverians 

era, Britain enjoyed a long period of intemal stability and economic prosperity, 

in marked contrast to the partisan politics and European wars of the 30 years. 26 

After the Revolution there was a constant threat that non-govemment 

members of Parliament would ruin the country's finances by proposing ill

considered money bills. Vying for control to avoid chaos the Crown's Ministers 

gained an advantage in 1706 when the Commons informally declared, "That this 

House will receive no petition for any sum of money relating to public service, 

but what is recommended from the Crown." This non-binding rule of 1713 

became Standing Order 66: that "the Commons would not vote money for any 

purpose, except on a motion of a Minister of the Crown." Standing Order 66 

remains in effect today essentially unchanged for three hundred years. 

25 Ibid. 

26 Ibid. 
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Empowering Ministers with sole financial initiative had an immediate and lasting 

impact. Apart from achieving its intended purpose - to stabilise the budgetary 

process - it gave the Crown a leadership role in the Commons; and, the Lord 

Treasurer assumed a leading position among Ministers. The power of financial 

initiative was not, however, absolute. Only Ministers might initiate money bills, 

but Parliament now reviewed and consented to them. Standing Order 66 

therefore represents the beginnings of Ministerial responsibility and 

accountability. 27 

The term "Prime Minister" appears at this time as an unofficial title for the 

leader of the government, usually the head of the Treasury. As stated above, the 

office of the Prime Minister was not established by any constitution or law but 

exists only by long-established convention. Since the office was not created, 

there is no "first" Prime Minister. However, the honorary appellation is 

traditionally given to Sir Robert Walpole who became First Lord of the Treasury 

in 1721. In 1720, the South Sea Company, created to trade in cotton, agricultural 

goods and slaves, collapsed, causing the financial ruin of thousands of investors 

and heavy losses for many others including members of the royal family. King 

George I called on Robert Walpole, well known for his political and financial 

acumen, to handle the emergency. With considerable skill and some luck, 

Walpole acted quickly to restore public credit and confidence, and led the 

country out of the crisis. A year later, the King appointed him First Lord of the 

Treasury, Chancellor of the Exchequer, and Leader of the House of Commons 

making him the most powerful minister in the government. Ruthless, crude, and 

hard-working, he had a ''sagacious business sense" and was a superb manager of 

men. At the head of affairs for the next two decades, Walpole stabilised the 

nation's finances, kept it at peace, made it prosperous, and secured the 

Hanoverian Succession.2~ 

27 Ibid. 

28 Ibid. 
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Walpole demonstrated for the first time how a chief minister - a Prime 

Minister - could be the actual Head of the Government under the new 

constitutional framework. First, recognising that the Sovereign could no longer 

govern directly but was still the nominal head of the government, he insisted that 

he was nothing more than the '"King's Servant". Second, recognising that power 

had shifted to the Commons, he conducted the nation's business there and made 

it dominant over the Lords in all matters. Third, recognising that the Cabinet had 

become the executive and must be united, he dominated the other members and 

demanded their complete support for his policies. Fourth, recognising that 

political parties were the source of ministerial strength, he led the Whig party 

and maintained discipline. In the Commons, he insisted on the support of all 

Whig members, especially those who held ot1ice. Finally, he set an example for 

future Prime Ministers by resigning his offices in 1742 after a vote of 

confidence, which he won by just 3 votes. This slim majority undermined his 

power even though he still retained the confidence of the Sovereign The position 

of Prime Minister was not created; it evolved slowly and erratically over three 

hundred years due to numerous acts of Parliament, political developments, and 

accidents of history. The office is therefore best understood from a historical 

perspective. The origins of the position are found in constitutional changes that 

occurred during the Revolutionary Settlement (1688-1720) and the resulting 

shift of political power from the Sovereign to Parliament. Although the 

Sovereign was not stripped of the ancient prerogative powers and legally 

remained the head of government, politically it gradually became necessary for 

him or her to govern through a Prime Minister who could command a majority in 

Parliament. , Walpole was not a Prime Minister in the modem sense. The King

not Parliament--chose him; and the King-not Walpole--chose the Cabinet. 

Walpole set an example, not a precedent, and few followed his example. For 

over 40 years after Walpole's fall in 1742, there was widespread ambivalence 

about the position. In some cases, the Prime Minister was a figurehead with 

power being wielded by other individuals; in others there was a reversion to the 
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"chief minister" model of earlier times in which the Sovereign actually 

govemed.29 

In 1830, however, the House of Commons forced Wellington to resign over 

his unwillingness, due to deep split among the Tories, to engage in parliamentary 

ref01m. Earl Grey's subsequent Whig cabinet persuaded the King to dissolve 

Parliament and then won the general elections on the issue of parlian1entary 

refom1. The reform passed the House of Commons but was held up by the House 

of Lords. Grey then asked the King to create enough new peers to force the 

refonn through the House of Lords. When the King refused, Grey, backed up by 

the Whigs, rendered the cabinet's resignation. The King unsuccessfully tried to 

install a new Wellington cabinet but eventually had to invite the Whigs back into 

office and accept their terms. In the end, the House of Lords pre-empted the 

appointment of many Whig peers and passed the Reform Bill - The 

Representation of the People Act, 1832- which eliminated or reduced the weight 

of boroughs, where elections were often corrupt, and created new seats in towns 

and cities. The electorate increased substantially.30 

Prior to this the Lords had significant influence, using to their advantage 

the fact that most citizens were disenfranchised and seats in the Commons were 

allocated disproportionately. The system was based on legislation passed in 1429 

and virtually unchanged for 400 years. In 1832, only 0.44 million met the voter 

qualifications in a population of 17 million. Although populations shifted, 

representation in the Commons remained the same. Consequently, some 

constituencies were over-represented while others under-represented. Through 

patronage, corruption and bribery, the Crown and Lords had about 30% of the 

seats (called "pocket" or "rotten boroughs") giving them a significant influence 

in the Commons and in the selection of the Prime Minister. The greatness of the 

Great Refonn Bill lay less in substance than symbolism. It was not a good Bill, 

29 Ibid. 

30 Ibid. 
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but it was a great Bill when it was passed. Substantively, it increased the 

franchise 65% to 717,000 with the middle class receiving most of the new votes. 

The representation of 56 rotten boroughs was eliminated completely and half the 

representation of 30 others; the treed up seats were distributed to boroughs 

created for previously disenfranchised areas. However, many rotten boroughs 

remained and it still excluded millions of working class men and all women. 

Grey's government is widely credited with setting Britain on the 'road to 

democracy'. There can be little doubt that the timing of this concession to 

popular feeling was pivotal in Britain's political development. By extending the 

franchise and redistributing parliamentary seats, at a time of unprecedented 

social and economic unrest, Grey's government was able to restore faith in the 

parliamentary system and re-legitimise the role and authority of the House of 

Commons. Mass political protests still took place, but in striking contrast with 

most other European states, Britain avoided revolution and was able to develop 

its political institutions peacefully, much to the envy of many Continental 

observers. Symbolically, the Bill exceeded expectations and is now ranked with 

Magna Carta and the Bill of Rights as one of the most important documents of 

the British constitutional tradition. 31 

First, the Great Reform Bill removed the Sovereign from the election 

process and the choice of Prime Minister. Slowly evolving for 100 years, this 

convention was confinned two years after the passage of the bill. In 1834 King 

William IV dismissed Melbourne as Premier, but was forced to recall him when 

Robe1t Peel, the King's choice, could not form a working majority. Since then, no 

Sovereign has tried to impose a Prime Minister on Parliament. Secondly, the Bill 

reduced the Lords' power by eliminating many of their pocket boroughs and 

creating new ones where they had no influence. Weakened, they were unable to 

prevent the passage of more comprehensive electoral reforms in 1867, 1884, 

1918 and 1928 when universal equal suffrage was achieved. Ultimately, this 

erosion of power led to the Parliament Act of 1911 that marginalised the Lords' 

31 Ibid. 
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role in the legislative process and crystallised the convention that had developed 

over the previous century that a Prime Minister cannot sit in the House of Lords. 

Prior to 1902, the Prime Minister sometimes came from the House of Lords, 

provided that his government could form a majority in the Commons. However 

as the power of the aristocracy waned during the 19th century the convention 

developed that the Prime Minister should always sit in the lower house. As 

leader of the House of Commons, the Prime Minister's authority was further 

enhanced by the Parliament Act of 1911 which marginalised the influence of the 

House of Lords in the law-making process. The Parliament Act 1911 established 

the supremacy of the Commons. It provided that the Lords could not delay for 

more than one month any bill certified by the Speaker of the Commons as a 

money bilL Furthennore, the Act provided that any bill rejected by the Lords 

would nevertheless become law if passed by the Commons in three successive 

sessions provided that two years had elapsed since its original passage. The 

Lords could still delay or suspend the enactment of legislation but could no 

longer veto it. Subsequently the Lords "suspending" power was reduced to one 

year by the Parliament Act 1949. Indirectly, the Act enhanced the already 

dominant position of Prime Minister in the constitutional hierarchy. Although the 

Lords are still involved in the legislative process and the Prime Minister must 

still guide legislation through both Houses, the Lords no longer have the power 

to veto or even delay enactment of legislation passed by the Commons. 

Throughout the 19th century, governments led from the Lords had often 

suffered difficulties governing alongside ministers who sat in the Commons. 

Grey's bearing changed the Premiership. Often called the first "modem Prime 

Minister", he set both an example and a precedent for his successors. He was 

primus inter pares (first among equals), as Bagehot said in 1867 of the Prime 

Minister's status. Using his Whig victory as a mandate for reform, Grey was 

unrelenting in the pursuit of this goal, using every Parliamentary device to 

achieve it. Although respectful toward the King, he made it clear that his 

constitutional duty was to acquiesce to the will of the people and Parliament. 

52 



FORMATION OF MINISTRY IN PARLIAMENTARY SYSTEM 

After the 1832 Reform Act, the Crown had scant influence over cabinet 

appointments or deliberations - and thus became what Bagehot called the 

"dignified pati" of the British Constitution. This led to emergence of the cabinet 

government. The House of Commons, on the other hand, criticized and could 

dismiss the cabinet and in most cases also determine cabinet appointments. The 

Prime Minister had become primus inter pares or the first among the equals in 

the Cabinet and the head of government in the United Kingdom. Cabinet 

government became a convention of the Constitution. Although subtle issues 

remained to be settled, the Cabinet system of government is essentially the same 

today as it was in 1830. The political position of Prime Minister was enhanced 

by the development of modem political parties, the introduction of mass 

communication like newspapers, radio and photography. By the tum of the 20th 

century the modem premiership had emerged; the office had become the pre

eminent position in the constitutional hierarchy vis-a-vis the Sovereign, 

Parliament and Cabinet. Over the subsequent decades, party government was 

established, and cabinet came to dominate the House of Commons. This was also 

in response to heightened electoral competitiveness that Members of Parliament 

became more active because their re-election increasingly depended on their 

visibility and constituency service. Yet while parliamentary activism was 

individually rational, collectively it was self-defeating. Too many active and 

ambitious MPs seeking positions-taking and credit-claiming opportunities 

threatened to overburden the parliamentary agenda and induce institutional 

paralysis. Hence, those procedural rights that had been abused by visibility

seeking MPs were abolished and the cabinet's agenda control strengthened.32 

Parliamentary behaviour also became more party-based as the larger 

constituencies required both a different kind of campaigning and greater activity 

in Parliament. This process accelerated with the Electoral Reform Acts of 1867 

and 1884, which enfranchised a much larger electorate. Now the fate of the 

32 !hid. 
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cabinets was no longer decided on the floor of the House of Commons, as it had 

been during 1832-1867 but by the general electorate. Members of Parliament 

were gradually relegated to being representatives of that opinion, and their 

freedom of parliamentary action was correspondingly diminished. Consequently, 

cabinet members and MPs began to address the general electorate rather than the 

House of Commons, Procedural reform continued and led to the evolution of a 

government-managed Parliament. 33 

Under this form of government, called the Westminster System, the 

Sovereign is Head of State and titular head of Her Majesty's Government. She 

selects as her Prime Minister the person who is able to command a working 

majority in the House of Commons, and invites him to form a government. As 

the actual Head of Government, the Prime Minister selects his Cabinet, choosing 

its members from among those in Parliament who agree or generally agree with 

his intended policies. He then recommends them to the Sovereign who confirms 

his selections by formally appointing them to their respective offices. Led by the 

Prime Minister, the Cabinet is collectively responsible for everything the 

government does. The Sovereign does not confer with its members privately 

about policy or attend its meetings. With respect to actual governance, the 

monarch has only three constitutional rights: to be kept informed, to advise, and 

to warn. 34 In practice this means that the Sovereign reviews state papers and 

meets regularly with the Prime Minister, usually weekly, when she may advise 

and warn him regarding the proposed decisions and actions of Her Government. 

Thus the evolution of Parliamentary government in Britain was the result of 

a process of gradual evolution for over 800 years from Anglo-Saxon Witan in the 

lth, 13th and the 14th century, where the Parliament was merely an assembly of 

prominent men summoned by the King for ceremonial and deliberative purposes. 

In Tudors era in the 16th century, Parliament gained in its significance vis-a-vis 

33 Ibid. 

34 Ibid. 
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the King and the Courts, nevertheless Parliament remained King's assembly and 

convening of Parliament was still a very occasional event, with long gaps 

between short meetings. The 17th century England under the Stuart monarchs, 

witnessed the Glorious Revolution when after a bitter confrontation between the 

King and Parliament, Parliament established itself in practice as the ultimate 

political authority in the country. This was the beginning of parliamentary 

dominance, when Parliament prevailed in its conflict with King James II, who 

was forced to flee the country. Parliament of England was then in 1689 

effectively able to select the new King, William of Orange. William and Mary 

were confirmed by Parliament as joint Constitutional Monarchs. Parliament was 

then able to impose significant constraints on the powers of Monarchs by 

Parliament. Parliament was able to enact legislation that limited Monarch's 

authority and also that of their successors. Parliament enacted the Revolutionary 

Settlement consisting of the Bill of Rights (1689), the Mutiny Bill (1689), the 

Triennial Bill (1694), the Treason Act (1696) and the Act of Settlement (1701) 

which shifted the balance of power from the Sovereign to Parliament and also 

provided the basis for the evolution of the office of Prime Minister. The 

Revolutionary Settlement gave the Commons control over finances and 

legislation and changed the relationship between the Executive and the 

Legislature. Political parties emerged and politics was defined in terms of Whig 

and Tory parties. The Triennial Act of 1694 ensured that elections had to be held 

for a new Parliament every three years, making politics almost a permanent 

preoccupation. During this period, the seeds of parliamentary government were 

sown when the King in 1693 succumbed to the House of Commons by 

appointing a government out of the party (the Whigs) that enjoyed a majority in 

the House of Commons. 

Important further developments occurred in the late eighteenth century 

when William Pitt Younger based on the solid support in the House of 

Commons, established the leading role of cabinet vis-a-vis Parliament and, in 

conducting its daily business, vis-a-vis the Monarch. At that time the cabinet was 
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still that of Monarch, though as a rule cabinets were appointed that could count 

on the support of the House of Commons. Yet the House of Commons was still 

dominated by the King and aristocracy, who controlled access to vast majority of 

seats. 

The advent of the Hanoverian era, i.e. the accession of George I in 171 4, 

marked a change in the ruling party in Great Britain. Under Robert Walpole and 

Henry Pelham, who occupied the position of first or 'prime' minister in the 

Hanoverians era, Britain enjoyed a long period of internal stability and economic 

prosperity. The King appointed Walpole as First Lord of the Treasury, 

Chancellor of the Exchequer, and Leader of the House of Commons making him 

the most powerful minister in the government. The term "Prime Minister" 

appears at this t~me as an unofficial title for the leader of the government, usually 

the head of the Treasury. Standing Order 66 was adopted which had sown the 

seeds of cabinet dominance in tenns of money bills and which also marked the 

beginnings of Ministerial responsibility and accountability. 

In 1832, under the leadership of Earl Grey marked passage of the Great 

Reform Bill ~ The Representation of the People Act, 1832 - which is widely 

credited with setting Britain on the 'road to democracy'. The new law extended 

the franchise and redistributed parliamentary seats and thus restored faith in the 

parliamentary system and legitimised the role and authority of the House of 

Commons. 

Thus the defining feature of the Westminster model of parliamentary 

government is existence of dual executive, the Sovereign, and the Cabinet 

headed by the Prime Minister. Walter Bagehot, in The English Constitution, 

published in 1867, asserted that a constitution needed two parts, 'one to excite 

and preserve the reverence of the population' and the other to 'employ that 

homage in the work of government'. The first he called 'dignified' and the 

second 'efficient'. The monarch was the prime example of"dignity" in this sense 
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and the cabinet of "efficiency". The famous words of Bagehot succinctly explain 

this defining feature of the Westminster model of parliamentary government: 

"No one can approach to an understanding of the English institutions, 

or of others which, being the growth of many centuries, exercise a 

wide sway over mixed populations, unless he divide them into two 

classes. In such constitutions there are two parts (not indeed 

separable with microscopic accuracy, for the genius of great ajj(lirs 

abhors nicety of division) first, those which excite and preserve the 

reverence of the population - the dignified parts, if I may so call 

them; and next, the efficient parts - those by which it, in fact, works 

and rules. There are two great objects which every constitution must 

attain to be succes.~fitl, which every old and celebrated one must have 

wonderfillZY achieved every constitution must first gain authority, and 

then use authority, it must first win the loyalty and confidence of 

mankind, and there employ that homage in the work of government. 

"There are indeed practical men who reject the dignified parts of 

government. They say. we want only to attain results, to do business: 

a constitution is a collection ~~political means for political ends, and 

ilyou admit that any part ofa constitution does no business, or that a 

simpler machine would do equally well what it does, you admit that 

this part ol the constitution, however dignffied or awful it may be, is 

nevertheless in truth useless. And other reasoners, who distrust this 

bare philosophy, have propounded subtle arguments to prove that 

these dign(fied parts of old governments are cardinal components ~f 

the essential apparatus, great pivots olsubstantial utility; and so they 

manufacturedfctllacies ·which the plainer school have well exposed. 

But both schools are in error. The dign~fied parts ~f government are 

those which bring it /(Jrce which attract its motive power. The 

efficient parts only employ that power. The comely parts of a 
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government have need, for they are those upon which its vital 

strength depends. They may not do any thing definite that a simpler 

polity would not do better; but they are the preliminaries, the needfitl 

prerequisites of all work. They raise the army, though they do not win 

the battle. 

''Doubtless, !fall su~jects of the same government only thought of 

what was usefitl to them, and ?f they all thought the same thing usefitl, 

and all thought that same thing could be attained in the same way, the 

~fficient members of' a constitution would SL![fice, and no impressive 

ac{juncts would be needed. But the world in which we live is 

organized far otherwise ''35 

The House of Commons, at present has 650 members. Members are elected 

by territorial parliamentary constituencies by universal suffrage using the first

past-the-post system. The tetTitorial constituencies are known as county 

constituencies and borough constituencies36 Currently the United Kingdom is 

divided into 650 constituencies, with 533 in England, 40 in Wales, 59 in 

Scotland, and 18 in Northern lreland. 

Under the Westminster model, the Sovereign is the titular Head of State 

and the real executive power vests in the cabinet headed by the Prime Minister. 

The Sovereign appoints the Prime Minister, from amongst the members of 

Parliament, who is the actual Head of Government. As the actual Head of 

Government, the Prime Minister selects his Cabinet, choosing its members from 

among those in Parliament who agree or generally agree with his intended 

policies. He then recommends them to the Sovereign who confirms his selections 

by formally appointing them to their respective offices. Led by the Prime 

Minister, the Cabinet is collectively responsible to the House of Commons. 

35 Walter Bagehot, The English Constitution, Chapman and Hall, London, 1867. 

36 There remains a technical distinction between County constituencies and Borough 
constituencies, but the only effect of this difference is the amount of money candidates are 
allowed to spend during campaigns. 
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Though theoretically the Sovereign has unfettered choice in selecting the 

Prime Minister, it is now fettered by the convention that he must call the leader 

of that party which commands a majority in the House of Commons, or a person 

who is capable of commanding such majority, to form a government, because if 

the Sovereign chooses some other person, the party in majority in the House of 

Commons may paralyse the government by cutting ofi supplies. 37 Three British 

works on the Constitutional and Administrative Law share the same view 

regarding the appointment of a Prime Minister - S.A. de Smith speaks of a 

ministry with a reasonable prospect of maintaining itself in office. 38 Bradley 

suggets that person who is in the best position to receive the support of the 

majority in the House of Commons. 39 0. Hood Philips' formulation is a 

"ministry that can hold the majority in the House."40 According to Halsbury's 

Laws ofEngland41
, "his retention ofthat post is in practice dependent on the first 

place, upon his ability to form an administration". Nominally, the Monarch is 

unfettered in his choice of the ministers, and may summon whom he pleases to 

fill the office of the Prime Minister, nevertheless owing to the dependence of the 

executive upon the support of the House of Commons, the Monarch's choice, 

except in unusual cases, is in practice, restricted to the person who seems most 

likely to have the support of stable majority in the House of Commons. 

Owing to the fundamental principle of cabinet government that the cabinet 

must have the confidence of the majority in the House of Commons, the choice 

37 Halsbury's Laws of England. 4th Edn., Vol. 8, para 1115. 

38 S.A. De Smith, On Constitutional and Administrative Law, Penguin Books, 1977, quoted in 
D.D. Basu, Commentary on Constitution of India, Eighth Edn., Lexis Nexis Butterworths 
Wadhwa, Nagpur, 2008, p. 4621. 

39 Bradley, Constitutional and Administrative Law, 13th Edn., 2003, quoted in D.D. Basu, 
Commentary on Constitution of India, Eighth Edn., Lexis Nexis Butterworths Wadhwa, 
Nagpur, 2008, p. 4621. 

40 Hood Phillips and Jackson, Constitutional and Administrative Law, quoted in D.D. Basu, 
Commentary on Constitution of India, Eighth Edn., Lexis Nexis Butterworths Wadhwa, 
Nagpur, 2008, p. 4621. 

41 Halsbury's Laws of England. 4th Edn .. Vol. 8(2). para 394, quoted in D.D. Basu, 
Commentary on Constitution (){India, Eighth Edn., Lexis Nexis Butterworths Wadhwa, 
Nagpur, 2008, p. 4621. 
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of the Prime Minister by the Crown has become almost automatic in normal 

circumstances and the King must invite the leader of party or group commanding 

a majority in the House of Commons to form a ministry. The Crown can no 

longer impose his personal wishes as against the majority in the House of 

Commons, in the choice of his ministers. So stated - "the party who command 

the majority in the House of Commons are entitled to have their leader placed in 

the office with the right to select his colleagues." 

In appointing a Prime Minister, the Sovereign must appoint that person 

who is in the best position to receive support of the majority in the House of 

Commons. This does not involve the Sovereign in making a personal assessment 

of leading politicians since no major party could fight a general election without 

a recognised leader. Where an election produces an absolute majority in the 

House of Commons for one party, the leader of that party is invited to become 

the Prime Minister or if already Prime Minister, he or she would continue in 

office. In these circumstances. ··the Sovereign has no choice whom he or she 

should appoint as Prime Minister, it is obvious who should be called to the 

palace." 

The general rule is that in appointing a Prime Minister, the Queen should 

commission that person who appears best able to command the support of the 

stable majority in the House of Commons .... The Queen is unlikely to have to 

exercise her discretion unless no patiy has an overall majority in the House of 

Commons or the fonnation of a coalition is advised, or a coalition, having been 

formed, disintegrates. In such situations her duty will be to take such counsel as 

is proper and expedient to assist in deciding who is the most appropriate person 

to be invited to form the government with a reasonable prospect of maintaining 

itself in office. That person would normally, not invariably, be leader of the 

largest party in the House of Commons. In any event, the procedures now 

adopted by all major parties for electing their own leaders seems to carry a 

necessary implication that the Prime Minister, when appointed, shall be a 
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member of or shall be about to occupy his seat in the House of Commons. 42 

According to John Alder, in the unlikely event of a majority not being found, the 

existing Prime Minister must probably be permitted to form the government. 

Failing that the Queen should summon the leader of the next largest party. If that 

fails there is agreement as to what should happen, and in particular, as to whether 

the Monarch has any personal discretion, the Queen should attempt to find 

someone else capable of commanding a majority, but it is not clear who, if any 

one, she should consult. For example, should she consult the outgoing Prime 

Minister? Alternatively the Queen should dissolve Parliament, causing another 

election. The guiding principle seems to be that she must try to determine the 

electorate's preferences.43 Upon the dismissal or resignation of an administration, 

the Monarch, follows the recognised constitutional practice and summons to her 

presence the person whom she considers most fitted for the purpose and upon 

acceptance of the commission, .and kissing the Monarch's hand, the person so 

chosen becomes the Prime Minister, but his retention of that post is in practice 

dependent, in the first place upon the ability to form the administration. 

Nominally the Monarch is unfettered in the choice of the ministers and may 

summon whom she pleases to fill the office of the Prime Minister; nevertheless 

owing to the dependence of the executive upon the support of the House of 

Commons. the Monarch· s choice except in unusual cases is in practice restricted 

to the person who seems most likely to have the support of a stable majority in 

the House of Commons, or failing such a person, that politician who seem to be 

able to fonn an administration with a reasonable prospect of continuing in office. 

This will usually be the leader of the party which commands a majority in the 

House of Commons, but if no part commands an overall majority, the party 

leader who is most likely to be suppmied by a working majority in that House 

may be calted upon .... "44 

42 S.A. De Smith, Constitutional and Administrative Law, Penguin Books, 1977. 

43 See, D.D. Basu, Commentarv on Constitution qf India, Eighth Edn., Lexis Nexis 
Butterworths Wadhwa, Nagpur, 2008, p. 4622. 

44 Ibid. 
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According to Bradley, where the elections result produces a clear majority 

for one party, the Sovereign has no discretion to exercise. Where an election does 

not produce a conclusive result, the Sovereign has no discretion except where the 

procedure prescribed still fails to establish a government in office; in this case, 

the Sovereign would have to initiate discussion with and between the parties to 

discover, for example, whether a government could be formed or whether a 

coalition government could be formed. 45 

This does not mean, however, that there is no scope for the exercise of the 

individual judgment by the Crown in the matter under any circumstances 

whatsoever. On the other hand, the appointment of the Prime Minister, as has 

been already seen in one of the cases, where the King has still left to him some 

degree of personal discretion, at least in a marginal sphere,.46 e.g. where more 

than one leaders enjoy the contidence of the majority and are capable of forming 

a ministry.47 The Sovereign's discretion would, again, effectively increase if, 

with multiple party system, either party commands an absolute majority in the 

House. (As happened in 1931 ), in which case the Sovereign's influence may 

shape alignment of leaders to form a coalition government. But even the 

Sovereign should not take interest in any particular party but should maintain his 

impartial position. According to A W Bradley and KD Ewing, " ....... since the 

election of the new leader may take some weeks, the appointment of an acting 

Prime Minister might be well needed ....... the outgoing Prime Minister had died 

and was too ill to continue in office. Presumably a senior member of the cabinet 

would be so appointed. Moreover, there could be circumstances in which 

reliance as normal party procedures would not produce an immediate solution. 

For example, when a party holding office broke up after serious internal 

dissension or when no party had a majority in the House and there was deadlock 

between the parties as to who should form the government, or where a coalition 

45 Ibid. 

46 Ibid. 

47 Ibid. 
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government has broken down. In such situations the Sovereign could not avoid 

taking initiatives to enable a new government to be formed, for example, by 

initiating inter-party discussions..... While, therefore, under stable political 

conditions the Sovereign would not need to exercise a personal discretion in 

selecting a Prime Minister, circumstances could arise in which it might become 

necessary for the Sovereign to do so.48 

Jennings in his Cabinet Government has stated, ''It must not be thought, 

however, in the absence of a strict two-party system, gives the Queen the 

discretion to summon as Prime Minister whom she pleases. It is an accepted rule 

thai when a government is defeated, either in Parliament or at the polls, the 

Queen should send for the leader of opposition. This ntle is the rule of long 

practice, although it has hardened into a rule comparatively recently and added. 

Its basis is in the assumption of the impartiality of the Crown. It is moreover, 

essential to the belief in the Monarchy's impartiality not only that she should in 

fact act impartially, but she should appear to act impartially. The only method by 

which this case be denwnstrated clearly is to send at once for the leader of the 

opposition. "49 

The conventional rules which guide the selection of the Prime Minister in 

Britain may be thus summarised: 5° 

1. The nonnal case of vacancy arising after general election is held. In this 

case, the Crown has little option other than to send for the leader of the 

party (or group of parties) which has a majority in the House of Commons. 

2. The King is bound to invite the leader of the majority if there is a 

recognised leader. But if there are more than one leader who are able to 

48 Ibid. 

49 Ibid. 

50 D.D. Ba.<>u, Commentary on Constitution o( India, Eighth Edn., Lexis Nexis Butterworths 
Wadhwa, Nagpur, 2008, pp. 4614-16. 
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command the support of the majority, the King may act on his individual 

judgment. 

But even in this latter case, the discretion of the Crown has practically 

been eliminated by the fact that in modern times all parties chose their 

leaders by their parliamentary party election. 

3. The Prime Minister must be a member of the House of Commons. Even if a 

peer is appointed (to which there is no legal bar), he would now renounce 

his peerage under the Peerage Act, 1963, and get elected to the House of 

Commons at a bye-election. The need for the Prime Minister to be a 

member of the House of Commons is that his government is responsible to 

that House so that be must be there to defend his policy as well as to 

command his supporters in order to continue in power. 

4. If no single party controls a majority in the House of Commons, the King 

must use his own judgment as to whom he should summons. He would 

then summon the leader who. in the King's estimate, is capable of 

controlling a majority by entering into a coalition or compromise with 

some other party. The Sovereign himself may act as the mediator in finding 

out the leader amongst the several parties who might be acceptable as the 

head of the coalition govemment. 

5. Though normally the King takes the advice of the outgoing Prime Minister 

in the matter of the selection of his successor, he is not bound to invite such 

advice at alL A retiring Prime Minister is probably not entitled to proffer 

advice as to his successor, but he can make his views known before hand 

and anyway, the Sovereign is free to consult him and other members of the 

government party. Such advice, again, is not physically available where a 

new cabinet has to be fonned on account of the death of a Prime Minister. 

6. When a cabinet tenders resignation on the ground of defeat in the House of 

Commons, the practice is that the King first consults the leader of the 
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opposition. In such a case, it is also the duty of the leader of the opposition 

to fonn a government, if asked to do so. Of course, if the leader of the 

opposition is unable to fonn a government, he has the option of advising a 

dissolution. If the Government is defeated at general election, the Prime 

Minister resigns (and with him the other ministers) and the Sovereign on 

the advice of the resigning Prime Minister sends for the leader of the 

opposition. The leader of the opposition is known because both the Labour 

Party and (since 1964) the Conservative Party in opposition select a leader 

by ballot and he has statutory salary. The leader of the opposition will 

accept office if his party commands a majority in the Commons, which it 

usually will if the government was defeated at a general election. 

The first business of the Prime Minister, after he himself is appointed, is 

the selection of his colleagues. Of course, the appointment is formally made by 

the King, but a modern King is not expected to interfere with Prime Minister's 

selection of ministers. Owing to the rule of collective responsibility, the Prime 

Minister, however, has got a free hand to act according to personal preferences, 

and in order to make his government strong and stable, he must make it as 

broadly representative as possible. In the matter of this selection Prime Minister 

may be said to be influenced by the following considerations: 51 

(a) It is now an established convention that members of the cabinet must be 

members of the either House of Parliament. By the Ministers of the Crown 

Act, 1937, the number of ministers who may sit and vote in the House of 

Commons has been limited to a particular number with the result that some 

of the cabinet ministers must be taken from the House of Lords. 

(b) He must see that various parts of the country are geographically 

represented in the cabinet. 

51 D.D. Basu, Commentary on Constitution of' India, Eighth Edn., Lexis Nexis Butterworths 
Wadhwa, Nagpur, 2008, p. 46 I 6. 
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(c) He must try to recruit as much tactical skill as he can command, by taking 

in men who have served as previous ministers or have been the most 

effective parliamentary critics of the outgoing ministry. 

The Prime Minister presents a list of his proposed ministerial colleagues for 

the Queen's approval. She may make observations, suggestions and objections, 

but the Prime Minister is entitled to insist on his own choice. Junior ministers are 

appointed by the Prime Minister without prior reference to the Queen. The Prime 

Minister selects his own ministers. The ministers are no doubt appointed by the 

King, but in actual practice, they are the nominees of the Prime Minister. The 

King simply receives and endorses the list prepared and presented to him by the 

Prime Minister. If the Prime Minister has the power to make his ministers, it is 

also his constitutional right to unmake them. A Party lives on party spirit and as 

an instrument of govemment, it preserves its corporate identity and leadership of 

the Prime Minister. All this accounts for unity and close association between the 

ministers on one side and the cabinet and the parliamentary majority on the 

other. "The unity and the corporate character is sustained and maintained by the 

dominance of the Prime Minister. This is the essence of the ministerial 

responsibility. "52 

52 Ibid, p. 4616. 
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C. THE POSITION OF THE PRIME MINISTER IN WESTMINSTER FORM 

OF GOVERNMENT 

The Prime Minister is the Head of the Government. He is the leader of the House 

of Commons. He gains this position as the head of the party in majority in the 

House of Commons. Theoretically, the position of the PM is only that of primus 

inter pares or 'the first among the equals'. This pre-eminence in the cabinet is 

not founded on any legal provision but has been evolved by convention like the 

cabinet system, in its entirety. "The Prime Minister", said John Morley, "is the 

keystone of the Cabinet arch." It would be more appropriate, says Jennings as the 

keystone of the Constitution. The phrase is as precise as it is picturesque for, as 

Jennings again says, "all roads in the Constitution lead to the Prime Minister. 

From Prime Minister leads the road to the Queen, Parliament, the Ministers and 

the other members of the Commonwealth, even the Church of England and the 

Courts of Law.'' The Prime Minister is by far the most powerful man in the 

country. He has been the principal beneficiary of the cabinet's growth. The 

prerogatives lost by the King have fallen for the most part into British Prime 

Minister's hands. Those which have not been acquired by him have gone to the 

cabinet. But the Prime Minister "is central to its fonnations, central to its life, 

and central to its death". He forms it, he can alter it, or destroy it. The 

government is the master of the country and he (the prime Minister) is the master 

of the government. On his actual powers, there are varying views: primus inter 

pares (first among the equals) in the opinion of Lord Morley and Mr. Gladstone, 

while luna inter stellas minores (moon among the lesser stars) in the view of Sir 

W. Harcourt. 1 

See, D.D. Basu, Commentary on Constitution of India, Eighth Edn., Lexis Nexis 
Butterworths Wadhwa, Nagpur, 2008, p. 4643. 
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The superiority of the Prime Minister in the cabinet2 is due to the following 

factors: .(a) virtual power to appoint and dismiss the other ministers; (b) 

chairmanship of the cabinet; (c) leadership of the House of Commons; (d) 

leadership of the pmiy in majority in the House of Commons; (e) power of 

patronage and granting honours etc; (f) being the channel of communication with 

the Crown on all important issues; (g) power to advise dissolution of Parliament; 

(h) power of allocating business to his colleagues and of transferring them from 

one depmiment to another and of finally securing their dismissal or resignation, 

individually, if circumstances so demand; in short, the power to construct or 

reconstruct the cabinet; Prime Minister not only selects ministers and assigns to 

them their office, but can compel anyone of them to resign. The other ministers 

virtually hold their office at the pleasure of the Prime Minister; and (i) power to 

exercise a general supervision over the department and to settle inter

departmental differences and to secure the co-ordination and implementation of 

the cabinet policy. 

2 Halsbury's Laws of England. 4th Edn. Vol. 8(2), para 820, quoted in D.D. Basu, 
Commentary on Constitution of India, Eighth Edn., Lexis Nexis Butterworths Wadhwa, 
Nagpur, 2008, p. 4644. 
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D. FORMATION OF MINISTRY IN OTHER PARLIAMENTARY 

SYSTEMS 

Britain is the birthplace of the parliamentary form of government, and it is first 

and foremost through the British influence that this form of government spread 

throughout the world. Parliamentary government spread to other parts of Europe 

by diffusion. France introduced ministerial accountability to Parliament in 1792. 

Most of the other European countries followed in the late nineteenth and early 

twentieth century. Parliamentary government was introduced in Belgium and 

Luxembourg in 1830, the Netherlands in 1848, Italy in 1867, Spain in 1869, 

Norway in 1884, Denmark in 1901, with Austria, Finland, Germany, Iceland, and 

Ireland following after the First World War. Parliamentary government spread 

overseas organically through the British Empire to British colonies most of 

which are now Commonwealth countries. In fact there was tidal wave towards 

the middle of the 201
h century and the fanner British colonies who acquired 

independence around this time, mostly adopted Parliamentary form of 

Government. 

The defining feature of parliamentary democracies is the fact that the 

executive emerges from or arises out of the legislature and is politically 

responsible to the legislature. This implies that the government may terminate at 

any time before the expiration of a parliamentary tenn if it loses the confidence 

of the parliament. However, when the parliamentary form of government spread 

to the other European countries and to other countries, notably, former British 

colonies, some variations crept in. The result is that the Parliamentary systems 

differ with respect to the specific rules in their constitutions that prescribe how 

their governments form and terminate. These differences include whether the 

government needs an actual vote by parliament to legally assume office (the so

called investiture vote), whether the government must maintain the active support 

of a parliamentary majority in order to remain in office (called as positive 

69 



FORMATION OF MINISTRY IN PARLIAMENTARY SYSTEM 

parliamentarism), whether the rules for tabling a vote of no-confidence require 

an alternative to be pre-specified (called as constructive vote of no-confidence), 

and whether elections to Parliament have to be held at predetermined intervals 

(called as fixed inter-election period). The other important variation is the system 

of voting adopted, while some have retained the British first-past-the-post 

system, others have adopted proportional representation system. 

FORMATION OF MINISTRY IN GERMANY 

Gennany is a federal, parliamentary republic. The German political system 

operates under the framework laid out in the 1949 constitutional document 

known as the Grundgesetz (Basic Law). The President is the head of state and 

invested primarily with representative responsibilities and powers. President is 

elected by Parliament consisting of Bundestag (Federal Diet) 

and Bundesrat (Federal Council). Federal legislative power is vested in the 

parliament consisting of the Bundestag (Federal Diet) and Bundesrat (Federal 

Council), which together fonn the legislative body. The Bundestag is elected 

through direct elections, by proportional representation. The members of the 

Bundesrat represent the governments of the sixteen federated states. The head of 

govemment is the Chancellor, who is appointed by the President after being 

elected by the Bundestag. The chancellor is the head of government and 

exercises executive power, similar to the role of a Prime Minister in other 

parliamentary democracies. The striking feature of the government formation 

process is that the Chancellor is elected by Federal Diet (Bundestag). The 

relevant constitutional provisions are as follows: 

The Federal Government 

Article 62- Composition 

The Federal Government :1'11all consist of' the Federal Chancellor and 

the Federal Ministers. 
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Article 63 - Election of the Federal Chancellor 

(I) The Federal Chancellor shall be elected by the Bundestag without 

debate on the proposal of the Federal President. 

(2) The person who receives the votes of a majority of the Members 

of the Bundestag shall be elected. The person elected shall be 

appointed by the Federal President. 

(3) If the person proposed by the Federal President is not elected, 

the Bundestag may elect a Federal Chancellor within fourteen 

days afier the ballot by the votes of more than one half of its 

Members. 

(4) If no Federal Chancellor is elected within this period, a ne1+' 

election shall take place without delay, in which the person who 

receives the largest number of votes shall be elected. If the person 

elected receives the votes (?f a majority of the Members of the 

Bundestag, the Federal President must appoint him within seven 

days after the election. rfthe person elected does not receive such 

a majority, then within seven days the Federal President shall 

either appoint him or dissolve the Bundestag. 

Article 64- Appointment and dismissal of Federal Ministers- Oath 

of office 

(1) Federal Ministers shall be appointed and dismissed by the 

Federal President upon the proposal qfthe Federal Chancellor. 

(2) On taking c?ffice the Federal Chancellor and the Federal 

Ministers shall take the oath providedfor in Article 56 before the 

Bundestag. 

Article 67- Vote of no confidence 

(1) The Bundestag may express its lack of confidence in the Federal 

Chancellor on~v by electing a successor by the vote of a majority 

of its Members and requesting the Federal President to dismiss 
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the Federal Chancellor. The Federal President must comply with 

the request and appoint the person elected. 

(2) Forty-eight hours shall elapse between the motion and the 

election. 

Article 68 - Vote of COJ~fidence 

(I) if a motion of the Federal Chancellor for a vote of confidence is 

not supported by the majori(v of the Members of the Bundestag, 

the Federal President, upon the proposal of the Federal 

Chancellor, may dissolve the Bundestag within twenty-one days. 

The right of dissolution shall lapse as soon as the Bundestag 

elects another Federal Chancellor by the vote of a majority of its 

Members. 

(2) Forty-eight hours shall elapse between the motion and the vote. 

Article 69- Deputy Federal Chancellor- Term of office 

(1) The Federal Chancellor shall appoint a Federal Minister as his 

deputy. 

(2) The tenure of office of the Federal Chancellor or of a Federal 

Minister shall end in any event when a new Bundestag convenes; 

the tenure of office of a Federal Minister shall also end on any 

other occasion on which the Federal Chancellor ceases to hold 

office. 

(3) At the request ofthe Federal President the Federal Chancellor, or 

at the request of the Federal Chancellor or of the Federal 

President a Federal Minister, shall be obliged to continue to 

manage the affairs ofhis office until a successor is appointed. 

The Constitution of Gennany thus provides for election of the Prime 

Minister by the members of Parliament (Bundestag) upon the proposal of the 

President. Article 63 of the Basic Law of Gennany provides that the Chancellor 

shall be elected by the Bundestag. The person who receives the votes of a 

72 



FORMATION OF MINISTRY IN PARLIAMENTARY SYSTEM 

majority of the members of the Bundestag shall be elected. The person elected 

shall be appointed by the Federal President. If the person proposed by the 

President is not elected, the Bundestag may elect a Federal Chancellor within 

fourteen days after the ballot by the votes of more than one half of its Members. 

If no Federal Chancellor is elected within this period, a new election shall take 

place without delay, in which the person who receives the largest number of 

votes shall be elected. If the person elected receives the votes of a majority of the 

Members of the Bundestag, the Federal President must appoint him within seven 

days after the election. If the person elected does not receive such a majority, 

then within seven days the Federal President shall either appoint him or dissolve 

the Bundestag. The German Basic Law also provides for a Deputy Federal 

Chancellor who is to be appointed by the Chancellor [Art. 69]. Other ministers 

are appointed and dismissed by the President upon the proposal of the Chancellor 

[Art. 64]. 

The German Basic Law also provides for Constructive No-Confidence 

Vote, which means that a no-confidence motion can only be initiated against an 

incumbent government by electing a successor. Art. 67 provides that the 

Bundestag may express its lack of confidence in the Federal Chancellor only by 

electing a successor by the vote of a majority of its Members and requesting the 

Federal President to dismiss the Federal Chancellor. The Federal President must 

comply with the request and appoint the person elected. Art. 67 further provides 

that forty-eight hours shall elapse between the motion and the election. This 

provision is made apparently to give enough time to the members to deliberate 

and come to a conclusion before the actual voting takes place. 

Art. 68 further provides for a vote of confidence by the Chancellor and 

states that if a motion of the Federal Chancellor for a vote of confidence is not 

supported by the majority of the Members of the Bundestag, the Federal 

President, upon the proposal of the Federal Chancellor, may dissolve the 

Bundestag within twenty-one days. The right of dissolution shall lapse as soon as 
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the Bundestag elects another Federal Chancellor by the vote of a majority of its 

Members. It also provides that forty-eight hours shall elapse between the motion 

and the vote. 

The power of dissolution of Parliament is vested in President. The power of 

dissolution can also be exercised by the President in the eventualities that (a) if 

the Chancellor proposed by the President is not elected and if the Bundestag is 

not able to elect another Chancellor within next 15 days by a vote of majority, 

the President has the option to appoint the person who though elected, but 

without absolute majority, as Chancellor or to dissolve the House, or (b) if a 

motion of the Federal Chancellor for a vote of confidence is not supported by the 

majority of the Members of the Bundestag, the Federal President, upon the 

proposal of the Federal Chancellor, may dissolve the Bundestag within twenty

one days. However, the right of dissolution lapses if the Bundestag elects another 

Federal Chancellor by an absolute majority. 

FORMATION OF MINISTRY IN HUNGARY 

Hungary is a parliamentary republic. The President of Hungary is the Head of 

State, who is elected by Parliament (Orszaggyules). The Prime Minister is the 

Head of Govemment. The Prime Minister is elected by Parliament. National 

Assembly is elected by first-past-the-post system for four years. The relevant 

constitutional provisions are as follows: 

Article 33.-

(1) The Government consists of 

(a) The Prime Minister 

(b) The Ministers 

(2) The Prime Minister's substitute is the minister he has designated. 

(3) The Prime Minister is elected by a simple majority vote of the 

Members ofParliament. Parliament decides on the election of the 
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Prime Minister and on acceptance of the Government programme 

at the same time. 

(4) The ministers are proposed by the Prime Minister, and appointed 

and relieved of their duties by the President of the Republic. 

(5) The Government is formed when the ministers have been 

appointed. After the formation of the Government, its members 

take their oath of office b4ore Parliament. 

Article 33/A.-

The mandate of the Government ends 

(a) with theformation l~{the newly elected Parliament 

(b) with the resignation of the Prime Minister, or the Government 

(c) with the death ofthe Prime Minister, or 

(d) if,' in accordance with the contents qf para (1), Article 39/A, 

Parliament has carried a no-confidence motion in regard to 

the Prirne Minister and elects a new Prime Minister. 

Article 39/A.-

(1) A no-confidence motion may - with the designation of the 

preferred candidate frn· Prime Minister - be launched against the 

Prime Minister on the written proposal qf at least one .fifth qf the 

Members of Parliament. A no-confidence motion against the 

Prime Minister is to he regarded as a no-confidence motion 

against the Government. If the majority of the Members qf 

Parliament have expressed no-con.fidence in the motion, the 

candidate named as the choice for the new Prime Minister must 

be regarded as elected. 

(2) The debate and voting on the motion must be held three days after 

it has been submitted at the soonest, and after eight days at the 

latest. 
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(3) Through the Prime Minister, the Government may propose a vote 

of confidence in compliance with the time limits set in para (2). 

(4) Through the Prime Minister, the Government may also 

recommend that the voting over the proposal it put forward 

should be at the same time a vote of confidence. 

(5) If Parliament does not vote its confidence to the Government as 

laid down in paragraphs (3) and (4), the Government must resign. 

Article 28.-

(1) The mandate of Parliament commences with its constituent 

meeting. 

(2) Parliament may proclaim its dissolution even before the expiry of 

its mandate. 

(3) The President of the Republic may dissolve Parliament 

simultaneously with setting the dates for the new election if 

(a) Parliament has at least four times within twelve months during 

its own mandate withdrawn its confidence from the 

Government, or 

(b) in case the mandate of the Government had ended, Parliament 

failed to elect within forty days after the date of the .first 

nomination, the candidate prime-minister put up for the office 

by the President of the Republic. 

(4) Before dissolving Parliament, the president qf the Republic is 

bound to consult with the Prime Minister, the Speaker of 

Parliament and with the heads qf the factions of the parties that 

have representatives in Parliament. 

(5) Within three months after the expily qf the term of parliament, its 

dissolution or its being dissolved, a new Parliament has to be 

elected. Parliament operates until the constituent meeting q{ the 

new Parliament. 
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The Constitution of Hungary thus provides for election of the Prime 

Minister by the members of Parliament upon his nomination by the President 

[At. 33(3)]. The ministers are proposed by the Prime Minister and appointed by 

the President [At. 33(4)]. The Government (that is the Prime Minister and the 

Ministers) in performance of its functions is responsible to Parliament. It is 

bound to render account of its activities regularly to Parliament3
• 

The Constitution of Hungary also provides for constructive no-confidence 

vote. A constructive no-confidence vote may be launched, with the designation 

of a new preferred candidate for Prime Minister, on written proposal of at least 

one-fifth members of Parliament and if the majority of the Members of 

Parliament express no-confidence in the motion, the candidate named as the 

choice for the new Prime Minister must be regarded as elected. It also provides 

for a motion of confidence by the Prime Minister and if Parliament does not vote 

in favour of the government's confidence motion, the Government must resign. 

The power of dissolution of Parliament is vested in Parliament which may 

proclaim its dissolution before the expiry of its tern1s. The power of dissolution 

can also be exercised by the President after consultation with the Prime Minister, 

the Speaker of Parliament and with the heads of the factions of the parties in the 

eventualities that (a) Parliament has at least four times within twelve months 

during its own mandate withdrawn its confidence from the Government, or (b) in 

case the mandate of the Government had ended, Parliament failed to elect within 

forty days after the date of the first nomination, the candidate prime-minister put 

up for the office by the President of the Republic. 

3 Art. 39.- (1) In the performance of its functions the Government is responsible to 
Parliament. It is bound to render account of its activities regularly to Parliament. 

(2) The members of the Government are responsible for their work to the Government and 
to Parliament, and must report on their activities to both. Their legal status, pay and the 
manner in which they may be impeached are regulated by law. 
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FORMATION OF MINISTRY IN SPAIN 

Spain is a Constitutional Monarchy with a hereditary Monarch and a bicameral 

Parliament known as Cortes Generales consisting of Congress of Deputies 

(Lower House) and Senate (Upper House). Congress of Deputies is the popular 

house elected on the basis of proportional representation. The Prime Minister is 

t.~e Head of Government. The process for appointment of Prime Minister 

involves an investiture vote by Parliament. The relevant constitutional provisions 

are as follows: 

Section 99. Appointment of Prime Minister.-

(1) After each renewal of the Congress and in the other cases 

provided fhr under the Constitution, the King shall, after 

consultation with the representatives appointed by the political 

groups with parliamentary representation, and through the 

Speaker of the Congress, nominate a candidate for the Presidency 

(?f'the Government. 

(2) The candidate nominated in accordance with the provisions of the 

foregoing subsection shall submit to the Congress the political 

programme of the Government he or she intends to form and shall 

seek the confidence ofthe House. 

(3) {{the Congress, by vote of the overall majority of its members, 

grants to said candidate its confidence, the King shall appoint him 

or her President. If overall majority is not obtained, the same 

proposal shaLl besubmittedfor afresh votefhrty-eight hours after 

the previous vote, and confidence shall be deemed to have been 

secured~~ granted by single majority. 

(4) rr. after this vote, confidence for the investiture has not been 

obtained, successive proposals shall be voted upon in the manner 

providedfor in thefi>regoing paragraphs. 
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(5) If within two months of the first vote for investiture no candidate 

has obtained the confidence of the Congress, the King shall 

dissolve both Houses and call for new elections, with the 

countersignature of the Speaker of the Congress. 

Section 100. Appointment of other members of the Government.- The 

other members· of the Government shall be appointed and dismissed 

by the King at the President's proposal. 

Section 101. Resignation ofGovermnent.-

(1) The Government shall resign a.fier the holding of general 

elections, in the event (?f loss of parliamentary confidence as 

provided in the Constitution, or on the resignation or death ofthe 

President. 

(2) The outgoing Government shall continue as acting body until the 

new Government takes office. 

Section 108. Government's Political Liability.- The Government is 

jointly accountable befhre the Congress for its conduct of political 

business. 

Section Ill Interpellations and questions to Government.-

(1) The Government and each of its members are subject to 

interpellations and questions put to them in the Houses. The 

Standing Orders shall set aside a minimum weekly time for this 

type of debate. 

(2) Any interpellation may give rise to a motion in which the House 

states its position. 

Section 112. Question of Co11;[idence.- The President of the 

Government, after deliberation by the Council of Ministers, may ask 

the Congress for a vote of confidence in favour of his or her 
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programme or qf a general policy statement. Confidence shall be 

deemed to have been obtained when a single majority of the Members 

of Congress vote in favour. 

Section 113. Motion ofCensure.-

(1) The Congress may require political responsibility from the 

Government by adopting a motion of censure by overall majority 

of its Members. 

(2) The motion qf censure must be proposed by at least one tenth of 

the Members of Congress and shall include a candidate for the 

office qf the Presidency of the Government. 

(3) The motion of censure may not be voted until five days after it has 

been submitted. During the first two days of this period, 

alternative motions may be submitted. 

(4) If the motion of censure is not adopted by the Congress, its 

signatories may not submit another during the same period qf 

sessions. 

Section 114. Government's Resignation.-

{1) {[the Congress withholds its confidencefrom the Government, the 

latter shall submit its resignation to the King, whereafter the 

President of the Government shall be nominated in accordance 

with the provisions qf'.•;ection 99. 

(2) ff the Congress adopts a motion of censure, the Government shctll 

submit its resignation to the King, and the candidate proposed in 

the motion of censure shall be deemed to have the confidence o{ 

the House for the purposes provided in section 99. The King shall 

appoint him or her President q{the Government. 

Section 115. Dissolution ofCongress, Senate or both Houses.-

(1) The President o{ the Government, after deliberation by the 

Council (?f Ministers, and under his or her sole responsibility, may 
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propose the dissolution of the Congress, the Senate or the Cortes 

Generales, which shall be proclaimed by the King. The decree of 

dissolution shall set a date for the elections. 

(2) The proposal for dissolution may not be submitted while a motion 

of censure is pending. 

(3) There shall be no fitrther dissolution until a year has elapsed 

since the previous one, except as provided for in section 99, 

subsection 5. 

The Constitution of Hungary thus provides for Investiture Vote by 

Parliament before appointment of the Prime Minister [Sec. 99(3)]. The other 

ministers are appointed and dismissed by the King at the Prime Minister's 

proposal [Sec. 1 00]. The Government is politically responsible to the Congress. 

[Sec. 1 08]. 

The Constitution of Hungary also provides for constructive motion of 

censure. The Congress may require political responsibility from the Government 

by adopting a motion of censure by overall majority of its Members. The motion 

of censure must be proposed by at least one tenth of the Members of Congress 

and shall include a candidate for the office of the Presidency of the Govermnent 

[Sec. 113]. In case the Congress adopts a motion of censure, the Government has 

to submit its resignation to the King, and the candidate proposed in the motion of 

censure shall be deemed to have the confidence of the House and the King shall 

then appoint him as the Prime Minister [Sec. 114]. 

The power of dissolution of Parliament is vested in Prime Minister, who 

may, after deliberation by the Council of Ministers, and under his or her sole 

responsibility, may propose the dissolution of the Congress, the Senate or the 

Cortes Generales and on receiving such proposal, the King shall dissolve 

Parliament. The safeguards against this power of prime Minister are provided 

that (a) a proposal for dissolution cannot be submitted while a motion of censure 

is pending, and (b) there can be no dissolution until a year has elapsed since the 
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previous dissolution except as provided under Sec. 99(5). Sec. 99(5) provides for 

dissolution in case a candidate does not obtain the confidence of congress within 

two months of the first vote of investiture. 

FORMATION OF MINISTRY IN IRELAND 

The Republic of Ireland is a parliamentary democracy based on the Westminster 

model with a written constitution and a popularly elected president who is 

elected directly by universal suffrage and has mostly ceremonial powers. 

Parliament consists of the lower House known as the Dail and the upper House 

the Seanad. The Government is headed by a Prime Minister, called as Taoiseach, 

who is appointed by the President on the nomination of the lower house of 

parliament, the Dail. Members of the government are chosen from both the Dail 

and the upper house of parliament, the Seanad. The process for appointment of 

Prime Minister involves an investiture vote by Parliament. The relevant 

constitutional provisions are as follows: 

Article 13 

1. 1° The President shall, on the nomination of Dail Eireann, appoint 

the Taoiseach, that is, the head of the Government or Prime Minister. 

JO The Pre . .,·ident shall, on the nomination qf the Taoiseach with the 

previous approval of Dail Eireann, appoint the other members qfthe 

Government. 

3° The President shall, on the advice of the Taoiseach, accept the 

resignation or terminate the appointment qf any member of the 

Government. 

2. JO Dail Eireann shall he summoned and dissolved by the President 

on the advice of the Taoiseach. 

JO The President may in his absolute discretion refitse to dissolve 

Dail Eireann on the advice ofa Taoiseach who has ceased to retain 

the support of a mqjority in Dail Eireann. 
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Article 28 

1. The Government shall consist of not less than seven and not more 

than fifteen members who shall be appointed by the President in 

accordance with the provisions of this Constitution. 

2. The executive power of'the State shall, subject to the provisions of' 

this Constitution, be exercised by or on the authority of the 

Government. 

3. 

4. 1 o The Government shall be responsible to Dail Eireann. 

5. 

6. 

7. 

8. 

9. 

2° The Government shall meet and act as a collective authority, 

and shall be collectively responsible for the Departments o.l State 

administered by the memberc..,. of the Government. 

10. The Tao is each shall resign from office upon his ceasing to retain 

the support of'a majority in Dail Eireann unless on his advice the 

President dissolves Did! Eireann and on the reassembly (~l Dail 

Eireann after the dissolution the Taoiseach secures the support o.l 

a majority in Dail Eireann. 

11. JO If the Taoiseach at any time resigns from office the other 

members of the Government shall be deemed also to have 

resigned from office, but the Taoiseach and the other members o.f 

the Government shall continue to carry on their duties until their 

successors shall have been appointed. 

J0 The members o.f the Government in office at the date of a 

dissolution o.fDidl Eireann shall continue to hold office until their 

successors shall have been appointed. 
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The Eire Constitution thus provides for nomination of the Prime Minister 

by Parliament (Dai!) and upon nomination by Parliament, the President appoints 

the Prime Minister. [Art. 13 ( 1.1)]. The other ministers are appointed by the 

President upon the nomination by the Prime Minister and previous approval by 

Parliament [Art. 13(1.2)]. The Govenunent is politically responsible to the 

Congress. (Art. 28(4.1 and 4.2)]. The Prime Minister has to resign from office 

upon his ceasing to retain the support of a majority in Dail Eireann ':1-nless on his 

advice the President dissolves Ditil Eireann and on the reassembly of Dail 

Eireann after the dissolution the Taoiseach secures the support of a majority in 

Dail Eireann [Art. 28(10)]. 

The power of dissolution of Parliament is vested in President. Dail Eireann 

shall be summoned and dissolved by the President on the advice of the Taoiseach 

[Art. 13(2.1)]. However, safeguard is provided in Art. 13(2.2) that the President 

may in his absolute discretion refuse to dissolve Dail on the advice of a Prime 

Minister who has ceased to retain the support of a majority in Dail. 

FORMATION OF MINISTRY IN THE CZECH REPUBLIC 

The Czech Republic is a parliamentary democracy with a bicameral legislature 

consisting of the Chamber of Deputies and the Senate. The members of the 

Chamber of Deputies are elected for a four-year term by proportional 

representation, with a 5% election threshold. The President is the fonnal Head of 

State and is popularly elected. During the period from 1993-2012, the President 

of the Czech Republic was being selected by a joint session of the Parliament for 

a five-year term, with no more than two consecutive terms. Since 2013 the 

presidential election is direct. The Head of the Government is Prime Minister. 

The process for appointment of Prime Minister involves an investiture vote by 

Parliament. The relevant provisions in the Constitution of the Czech Republic are 

as follows: 
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Art. 68 

(1) The Government shall be accountable to the Chamber of 

Deputies. 

(2) The Prime Minister shall be appointed by the President of the 

Republic who shall appoint on the Prime Minister's proposal the 

other members of the Government and shall entrust them with the 

direction (~{individual ministries or other agencies. 

(3) Within thirty days after its appointment the Government shall 

present itse~f to the Chamber of Deputies and shall ask it fhr a 

vote o_(confidence. 

(4) ffa newly appointed Governmentfi:lils to win the confidence qfthe 

Chamber of Deputies, the procedure specified in paragraphs 2 

and 3 shall be fhllovved. ff a thus appointed Government again 

fails to win the confidence of the Chamber qf Deputies, the 

President of the Republic shall appoint a Prime Minister on the 

proposal qf the Chairman qf the Chamber of Deputies. 

(5) In other cases the President of the Republic shall appoint and 

recall on the proposal of the Prime Minister the other members of 

the Government and shall entrust them with the direction of 

ministries or other agencies. 

Art. 71 

The Government may ask the Chamber of Deputies for a vote of 

confidence. 

Art. 72 

(1) The Chamber qf Deputies may express no confidence in the 

Government. 

(2) A motion to express no confidence in the Government shall be 

considered by the Chamber of Deputies only if it is filed in 
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written form by not less than fifty Deputies. The motion shall be 

admitted when approved by absolute majority of all Deputies. 

Art. 73 

(1) The Prime Minister shall submit his resignation to the President 

of the Republic. Other Members of Government shall submit their 

resignations to the President of the Republic through the Prime 

Minister. 

(2) The Government shall resign if the Chamber of Deputies rejects 

its request for a vote of confidence or if it voted no confidence in 

the Government. 

(3) If the Government resigns in accordance with the provision of 

paragraph 2, the President of the Republic shall accept its 

resignation. 

Art. 74 

The President ofthe Republic shall recall a Member of Government ~f 

the Prime Minister proposes so. 

Art. 75 

The President o{ the Republic shall recall a Government which has 

not resigned although required to do so. 

Art. 35 

(1) Chamber (?f' Deputies may he dis.'lYJlved by the President (?f the 

Republic, ~f: 

(a) the Chamber of Deputies fails to vote confidence in a newly 

appointed Government the Prime Minister whereqf was 

appointed by the President on the proposal of the Chairman 

of the Chamber o{Deputies; 
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(b) the Chamber of Deputies has not decided on a Government 

Bill the consideration whereof the Government tied to the 

question of confidence; 

(c) the session of the Chamber of Deputies has been recessed for 

a longer than admissible term; and 

(d) the Chamber of Deputies has not had a quorum for a period 

longer than three months although its session was not 

recessed and although during the said period it had been 

repeatedly convened to meet. 

(2) The Chamber of Deputies may not be dissolved three months 

prior to the end (~(its electoral term. 

The Constitution of the Czech Republic provides for appointment of the 

Prime Minister by the President (Art. 68(2)). Other ministers are appointed by 

the President on the proposal of the Prime Minister. Within thirty days of 

appointment, the Prime Minister is required to obtain a vote of confidence from 

the Chamber of Deputies [Art. 68(3)]. If the newly appointed Prime Minister 

fails to secure a vote of confidence from the Chamber of Deputies, The President 

for a second time appoints another time and the Prime Minister has to obtain a 

vote of confidence within thirty days in tenus of Art. 68(3). If he also fails to 

secure a vote of confidence from the Chamber of Deputies, the President 

appoints a Prime Minister on the proposal of the Chairman of the Chamber of 

Deputies [Art. 68( 4)]. The Government is accountable to the Chamber of 

Deputies [Art. 68(1)]. The Prime Minister has to resign from office if the 

Chamber of Deputies rejects its request for a vote of confidence or if it voted no 

confidence in the Government. 

The power of dissolution of Parliament is vested in President (Art. 62(c)]. 

The President has the power to dissolve the Chamber of Deputies in any of the 

following eventualities, if the Chamber of Deputies fails to vote confidence in a 

newly appointed Government the Prime Minister whereof was appointed by the 
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President on the proposal of the Chairman of the Chamber of Deputies; or, if the 

Chamber of Deputies has not decided on a Government Bill the consideration 

whereof the Government tied to the question of confidence, or, if, the session of 

the Chamber of Deputies has been recessed for a longer than admissible term; or, 

if, the Chamber of Deputies has not had a quorum for a period longer than three 

months although its session was not recessed and although during the said period 

it had been repeatedly convened to meet [Art. 35] 

FORMATION OF MINISTRY IN SWEDEN 

Sweden is a constitutional monarchy with the Crown as the Head of State and the 

Prime Minister as the Head of Government. Parliament, called as Riksdag is 

unicameral and is a 349 member body elected for a term of four years by 

propmiional representation system. According to the 1974 Instrument of 

Government, the king's duties are solely of a representative and ceremonial 

nature. The Head of the Government is Prime Minister. The King no longer 

forn1ally appoints the Prime Minister; this prerogative is now exercised by 

the Speaker of the Riksdag. The process for appointment of Prime Minister 

involves voting in Riksdag. The relevant provisions in the Constitution of the 

Czech Republic are as follows: 

Chapter ], Art. 6. The Government governs the Realm. It is 

accountable to the Riksdag. 

Vote on the Prime Minister after an election 

Chapter 6, Art. 3. No later than two weeks after it has convened, a 

newly elected Rikwlag shall determine by means ofa vote whether the 

Prime Minister has Sl{[ficient support in the Riksdag. If more than 

ha(l(~{the members of the Riksdag vote no, the Prime Minister shall 

he discharged. No vote shall he held (l the Prime Minister has 

already been discharged. 
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Formation ofthe Government 

Chapter 6, Art. 4. When a Prime Minister is to be appointed, the 

Speaker summons for consultation representatives from each party 

group in the Riksdag. The Speaker confers with the Deputy Speakers 

before presenting a proposal to the Riksdag. The Riksdag shall vote 

on the proposal within four days, without prior preparation in 

committee. If more than half the members of the Riksdag vote against 

the proposal, it is rejected. In any other case, it is adopted. 

Chapter 6, Art. 5. If the Riksdag rejects the Speaker's proposal, the 

procedure laid down in Article 4 is repeated. {f the Riksdag rejects 

the Speaker's proposal four times, the procedure for appointing a 

Prime Minister is abandoned and resumed only after an election to 

the Riksdag has been held. Jf no ordinary election is due in any case 

to be held within three months, an extraordinary election shall be 

held within the same space of time. 

Chapter 6, Art. 6. When the Riksdag has approved a proposal for a 

new Prime Minister, the Prime Minister shall inform the Riksdag as 

soon as possible of the names of the ministers. Government changes 

hands thereafter at a Council of State before the Head of State or, in 

his or her absence, befhre the Speaker. The Speaker is always 

summoned to attend such a Council. 

The Speaker issues a letter of appointment for the Prime Minister on 

the Riksdag 's behalf 

Discharge of the Prime Minister or a minister 

Chapter 6, Art. 7. Jf the Riksdag declares that the Prime Minister, or 

a member of his or her Government, no longer has its confidence, the 

Speaker shall discharge the minister concerned. However, !f the 

Government is in a position to order an extraordinary election to the 
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Riksdag and does so within one week from a declaration of no 

confidence, the minister shall not be discharged. 

Rules concerning discharge of the Prime Minister following a vote on 

the Prime Minister after an election are laid down in Article 3. 

Chapter 6, Art. 8. A minister shall be discharged if he or she so 

requests; in such a case the Prime Minister is discharged by the 

Speaker, and any other minister by the Prime A1inister. The Prime 

Minister may also discharge any other minister in other 

circumstances. 

Chapter 6, Art. 9. Jf the Prime Minister is discharged or dies, the 

Speaker discharges the other ministers. 

The Constitution of Sweden, called as Instrument of the Government 

provides for election of the Prime Minister by its Parliament. The Speaker of 

Riksdag after formal consultations with representatives from each party group in 

the Riksdag, proposes a name to the Rih·dag. If more than half the members of 

the Riksdag vote against the proposal, it is rejected. In any other case, it is 

adopted [Chapter 6, Art. 4]. When Riksdag adopts the proposal, the Prime 

Minister infonns the Riksdag about the names of other ministers. Thereafter the 

Speaker issues a letter of appointment for the Prime Minister on the Riksdag' s 

behalf [Chapter 6, Art. 6]. If the Riksdag rejects the Speaker's proposal, the 

procedure laid down in Atiicle 4 is repeated. If the Riksdag rejects the Speaker's 

proposal four times, the procedure for appointing a Prime Minister is abandoned 

and resumed only after an election to the Riksdag has been held. If no ordinary 

election is due in any case to be held within three months, an extraordinary 

election shall be held within the same space of time. 

Government is accountable to Riksdag [Chapter 1, Art. 6]. If the Riksdag 

declares that the Prime Minister, or a member of his or her Government, no 

longer has its confidence, the Speaker shall discharge the minister concerned. 
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However, if the Government is in a position to order an extraordinary election to 

the Riksdag and does so within one week from a declaration of no confidence, 

the minister shall not be discharged [Chapter 6, Art. 7]. 

FORMATION OF MINISTRY IN PORTUGAL 

Portugal is a parliamentary republic with semi-presidentialism. The President of 

Italy is the Head of State and is elected directly by "universaL direct. secret 

suffrage". The Prime Minister is the Head of Government. The President has a 

supervisory executive role and shares with the Prime Minister key executive 

powers. The Parliament, known as "Assembly of the Republic" is composed of 

230 deputies elected for a four-year term through proportional representation 

system. The Government is headed by the presidentially appointed Prime 

Minister, who names a Council of Ministers to act as the government and 

cabinet. Government is responsible to the President as well as to the Assembly of 

the Republic. 4Each government is required to define the broad outline of its 

policies in a program, and present it to the Assembly for a mandatory debate. 

The failure of the Assembly to reject the program by a majority of deputies 

confirms the government in office. The relevant constitutional provisions are as 

follows: 

Article 187 (The Government Formation) 

1. The President qf the Republic shall appoint the Prime Minister 

after consulting the parties with seats in Assembly of the Republic 

and in the light qf'the electoral results. 

2. The President ql the Republic_ shall appoint the remaining 

members of the Government upon a proposal from the Prime 

Minister. 

4 Arts. 190 and 191 
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Article 188 (The Government's Programme) 

The Government's Programme shall set out the main political 

guidelines and the measures that are to be adopted or proposed in the 

various areas of governance. 

Article 189 (Collective responsibility) 

Members of Government shall be bound by the Government's 

Programme and by decisions taken by the Council of Ministers. 

Article 190 (Government responsibility) 

The Government shall he responsible to the President of the Republic 

and the Assembly ~f the Republic. 

Article 191 (Re~ponsibility ofmembers of the Government) 

I. The Prime Minister shall be responsible to the President ~l the 

Republic and, ·within the am hit (~f the Government's political 

responsibility, to the Assembly <~{the Republic. 

2. Deputy Prime Ministers and Ministers shall be responsible to the 

Prime Minister and. within the ambit of the Government 's 

political rec\p(msihili~y. to the Assembly ofthe Republic. 

3. Secretaries and Under Secretaries ~{State shall be responsible to 

the Prime Afinister and their Minister. 

Article 192 (Consideration of the Government's Programme) 

1. Within at most ten days o{ its appointment, the Government shall 

submit its Programme to the Assembly (~l the Republic fhr 

consideration, by means of a Prime Ministerial statement. 

2. In the event that the Assembly o{ the Republic is not in fit!! 

session, its President shall obligatori~y call it for this purpose. 

3. The debate shall not last for more than three days, and until it is 

closed. any parliamentary group may make a motion rejecting the 
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Programme, and the Government may request the passage of a 

confidence motion. 

4. Rejection of the Gorernment 's Programme shall require an 

absolute majority of' all the Members in fitll exercise (~f their 

office. 

Article 193 (Request.for confidence motion) 

The Government ma.v ask the Assembly ~f the Republic to pass a 

motion ol confidence in relation to a statement of' general policy or 

any important matter of' national interest. 

Article 194 (No confidence motions) 

I. Upon the initiative of one quarter of all the Members in fitll 

exercise of their qffice or qf any parliamentary group, the 

Assembly ~l the Republic may subject the Government to no 

confidence motions in relation to the implementation ~l its 

Programme or to any important matter ofnational interest. 

2. No con,(idence motions shall only be considered forty-eight 

hours after they are made, and the debate thereon shall last for 

no more than three days. 

3. !fa no con,fidence motion is not passed, its signatories may not 

make another such motion during the same legislative session. 

Article 195 (Resignation or removal ofthe Government) 

1. The Government shall resign upon: 

(a) The beginning of a new legislature; 

(b) Acceptance by the President of the Republic of the Prime 

Minister's resignation; 

(c) The Prime A1inister 's death or lasting physical 

incapacitation; 

(d) Rejection ofthe Government's Programme; 

(e) The failure qf any confidence motion; 
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(f) Passage of a no confidence motion by an absolute majority 

of all the Members in fit!! exercise of their office. 

2. The President of the Republic may only remove the Government 

when it becomes necessary to do so in order to ensure the normal 

fimctioning of the democratic institutions and after first 

consulting the Council of State. 

Article 133 (Responsibilities in relation to other bodies) 

In relation to other bodies the President of the Republic shall be 

responsible for: 

(a) Chairing the Council o(State; 

(b) .. 

(c) ... 

(d) ... 

(e) Subject to the provisions ofArticle 172 and after first consulting 

both the parties with seats in the Assembly and the Council of 

State, dissolving the Assembly c~f'the Republic; 

(f) Appointing the Prime Minister pursuant to Article 187(1); 

(g) Removing the Government in accordance with Article 195(2), and 

discharging the Prime Minister .fi'om office pursuant to Article 

186(4). 

(h) ... 

(i) ... 

The Constitution of Portugal provides for appointment of the Prime 

Minister by the President, who is required to appoint the Prime Minister after 

consulting the parties with seats in Assembly of the Republic and in the light of 

the electoral results. The President appoints other ministers upon a proposal from 

the Prime Minister. Within ten days of appointment, the Prime Minister is 

required to submit his government's programme to the Assembly of the Republic 

for consideration. The government's programme may be rejected by the 
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Assembly by an absolute majority [Art. 196(4)]. In case the government's 

programme is rejected by the Assembly, the Government has to resign [Art. 

195(l)(d)]. Article 193 provides that the Government may ask the Assembly to 

pass a motion of confidence in relation to a statement of general policy or any 

important matter of national interest. Article 194 provides for non-confidence 

motion. Upon the initiative of one quarter of all the Members the Assembly of 

the Republic may subject the Government to no confidence motions in relation to 

the implementation of its Programme or to any important matter of national 

interest. The government has to resign in the beginning of a new legislature, in 

case of rejection of the Government's Programme, upon failure of any 

confidence motion, and in the event of passage of a no confidence motion by the 

Assembly. 

The power of dissolution of the Assembly is vested in the President. Article 

133 provides that the President may after first consulting the parties with seats in 

the Assembly and the Council of State, and subject to the provisions of Article 

172, dissolve the Assembly of the Republic. Article 172 provides that the 

Assembly shall not be dissolved during the six months following its election, 

during the last six months of the President of the Republic's term of office, or 

during a state of siege or a state of emergency. 

FORMATION OF MINISTRY IN GREECE 

Greece is a parliamentary republic [ Art.l]. The Head of State is the President 

who is elected by Parliament for a five-year term. Greece has a unicameral 

Parliament. The members of Parliament are elected for a four-year term. 

The Head or the Government is Prime Minister. Government is collectively 

responsible to Parliament. The relevant provisions in the Constitution of Greece 

with regard to appointment of the Prime Minister and other ministers, ministers 

responsibility to Parliament and dissolution of Parliament, are as follows: 
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Article 37 

1. The President of the Republic shall appoint the Prime Minister and 

on his recommendation shall appoint and dismiss the other 

members of the Cabinet and the Undersecretaries. 

2. The leader of the party having the absolute majority of seats in 

Parliament shall be appointed Prime Minister. If no party has the 

absolute majority, the President of the Republic shall give the 

leader ofthe party with a relative· majority an exploratory mandate 

in order to ascertain the possibility of forming a Government 

enjoying the confidence qf the Parliament. 

3. If this possibili(Y cannot be ascertained, the President of the 

Republic shall give the exploratory mandate to the leader of the 

second largest par(v in Parliament, and if this proves to be 

unsuccessfitl, to the leader of the third largest party in Parliament. 

Each exploratory mandate shall be in fhrce fhr three days. If all 

exploratm:y mandates prove to he Imsucces4itl, the President of 

the Republic summons all party leaders, and fl the impossibili(y to 

fi:Jrm a Cabinet enjoying the confidence of the Parliament is 

confirmed, he shall attempt to fbmz a Cabinet composed qf all 

parties in Parliament fi:Jr the purpose of holding parliamentary 

elections. Ifthisfails, he shall entrust the President ofthe Supreme 

Administrative Court or of the Supreme Civil and Criminal Court 

or o.l the Court o.f Audit to form a Cabinet as widely accepted as 

possible to carry out elections and dissolves Parliament. 

4. In cases that a mandate to fi:Jrm a Cabinet or an exploratory 

mandate is given in accordance with the aforementioned 

paragraphs, if the party has no leader or party spokesman, or !l 

the leader or party spokesman has not been elected to Parliament, 
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the President of the Republic shall give the mandate to a person 

proposed by the party's parliamentary group. The proposal for the 

assignment of a nwndate must occur within three days of the 

Speaker's or his Deputy's communication to the President of the 

Republic about the number (?f seats possessed by each party in 

Parliament; the aforesaid communication must take place befbre 

any mandate is given. 

Interpretative clause: As fczr as exploratory mandates are 

concerned, when parties have an equal number of seats in 

Parliament, the one having acquired more votes at the elections, 

precedes the other. A recently formed party with a parliamentary 

group, as provided by the Standing Orders of Parliament, follows 

an older one with an equal number of seats. In both these 

instances, exploratory mandates cannot be given to more than fbur 

parties. 

Article 38 

1. The President of the Republic shall relieve the Cabinet from its 

duties !f the Cabinet resigns, or if Parliament withdraws its 

confidence, as specified in article 84. In such cases, the provisions 

C?f paragraphs 2, 3 and 4 C?f article 3 7 are analogously applied. If 

the Prime Minister of' the resigned Cabinet is also the leader or 

party spokesman C?lthe party with an absolute majority of the total 

number qf Members in Parliament, then the provision of article 3 7 

paragraph 3, section c is analogously applied. 

2. Should the Prime Minister resign, be deceased or be unable to 

discharge his duties due to reasons of health, the President of the 

Republic shall appoint as Prime Minister the person proposed by 

the parliamentary group of the par~v to which the departing Prime 
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Minister belongs, provided that this has the absolute majority of 

the seats in Parliament. The proposal is made within three days at 

the latest from the resignation or demise of the Prime Minister or 

from the ascertainment of his inability to discharge his duties. In 

case no political party has the absolute majority of the seats in 

Parliament, paragraph 4 is analogously applied, followed by the 

second section of paragraph 2 and by paragraph 3 of the 

preceding article. The inability of the Prime Minister to discharge 

his duties due to reasons of health is ascertained by the Parliament 

by virtue of a :-,pecial decision, taken with the absolute majority of 

the total number of Members of Parliament, following a proposal 

by the parliamentary group of the party to which the Prime 

Minister belongs, provided that this has the absolute majority of 

the seats in Parliament. In eve1y other case, the proposal is 

submitted by at least two fifths of the total number of Members of 

Parliament. Until the appointment of the new Prime Minister, the 

duties of the Prime Minister ar exercised by the first in order 

Deputy Prime Minister and, in case no Depu~y Prime Ministers 

have been appointed, hy thefirst in order Minister. 

Interpretative clause: The provision c?f paragraph 2 is also applied 

in the case of replacement of the President of the Republic, as 

provided in article 34. 

Article 41 

1. The President of the Republic may dissolve the Parliament when 

two Governments have resigned or have been voted down by 

Parliament and its composition j(tils to guarantee governmental 

stability. Elections are held by the Government enjoying the 

confidence C?fthe dissolving Parliament. In all other cases the third 

section ofparagraph 3 of article 3 7 is analogously applied. 
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2. The President of the Republic shall dissolve the Parliament on the 

proposal of the Cabinet which has received a vote of confidence, 

for the purpose of renewing the popular mandate, in view of 

dealing with a national issue (~f exceptional importance. 

Dissolution of the ne-vv Parliament for the same issue is precluded. 

3. The decree concerning the dissolution of the Parliament, 

countersigned in the case of the preceding paragraph by the 

Cabinet, must contain a proclamation of elections within thirty 

days and the convocation of the new Parliament within another 

thirty days of the elections. 

4. The Parliament elected following the dissolution of the previous 

one, may not be dissolved before the lapse of one year from its 

opening session except in those cases described in article 3 7 

paragraph 3 and paragraph 1 of the present article. 

5. The dissolution of the Parliament shall be compulsory in the case 

specified in article 32 paragraph 4. 

Interpretative clause: In all cases and without any exception, the 

decree concerning the dissolution of Parliament must contain a 

proclamation of elections to be held within thirty days and the 

convocation of the new Parliament within thirty days of the 

elections. 

Article 84 -Relations between Parliament and Government 

1. The Govermnent must enjoy the confidence of Parliament. The 

Government shall be obliged to request a vote of confidence by 

Parliament withinfifieen days ofthe date the Prime Minister shall 

have been sworn in, and may also do so at any other time. If at the 
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time the Government is formed, Parliament has suspended its 

works, it shall be convoked within fifteen days to resolve on the 

motion of confidence. 

2. Parliament may decide to withdraw its confidence from the 

Government or from a member of the Government. A motion of 

censure may not be submitted before the lapse of six months from 

the rejection by Parliament of' such a motion. A motion of censure 

must be signed by at least one-sixth of the number of Members of 

Parliament and must explicitzv state the subjects on which the 

debate is to be held. 

3. A motion of' censure may, exceptionally, be submitted before the 

lapse q{ six months, if it is signed by the majority of the total 

number qf' Members of' Parliament. 

4. The debate on a motion of' confidence or censure shall commence 

two days after the motion is submitted, unless, in the case of' a 

motion ol censure, the Government requests its immediate 

commencement; in all cases the debate may not be prolonged for 

more than three daysfi·om its commencement. 

5. The vote on a motion of' confidence or censure is held immediately 

after the termination of the debate; it may, however, be postponed 

forf'or~v-eight hours zf'the Government so requests. 

6. A motion of confidence cannot be adopted unless it is approved by 

an absolute majority (?l the present Members of Parliament, which 

however cannot be less than the two-fifths C?l the total number qf 

the members. A motion of censure shall be adopted only if it is 

approved by an absolute majority of the total number of Members 

of Parliament. 
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7. Ministers and Undersecretaries who are Members of' Parliament 

shall vote on the above motions. 

Article 85 

The members of the Cabinet and the Undersecretaries shall be 

collectively re()ponsible for general Government policy, and each of 

them severally for the actions or omissions within his powers, 

according to the provisions of statutes on the liability of Ministers. A 

written or oral order of the President of the Republic may in no case 

whatsoever relieve Ministers and Undersecretaries of their liability. 

The Constitution of Greece provides for appointment of the Prime Minister 

by the President [Art. 37]. Art. 37 provides in detail, as to whom the President 

shall appoint as the Prime Minister. Art. 3 7 ( 1) stipulates that the leader of the 

party having the absolute majority of seats in Parliament shall be appointed 

Prime Minister. If no party has the absolute majority, the President shall give the 

leader of the party with a relative majority an exploratory mandate in order to 

ascertain the possibility of forming a Government enjoying the confidence of the 

Parliament. If this possibility cannot be ascertained, the President shall give the 

exploratory mandate to the leader of the second largest party in Parliament, and 

if this also proves to be unsuccessful, to the leader of the third largest party in 

Parliament Each exploratory mandate shall be in force for three days. If all 

exploratory mandates prove to be unsuccessful, the President summons all party 

leaders, and if the impossibility to form a Cabinet enjoying the confidence of the 

Parliament is confinned, he shall attempt to form a Cabinet composed of all 

parties in Parliament for the purpose of holding parliamentary elections. If this 

fails, President entrusts the President of the Supreme Administrative Court or of 

the Supreme Civil and Criminal Court or of the Court of Audit to form a Cabinet 

as widely accepted as possible to carry out elections and dissolves Parliament. In 

case a mandate to forn1 a Cabinet or an exploratory mandate is given, the 
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proposal for the assignment of a mandate must occur within three days of the 

Speaker's or his Deputy's communication to the President about the number of 

seats possessed by each party in Parliament; the aforesaid communication must 

take place before any mandate is given. Further, a far as exploratory mandates 

are concerned, when parties have an equal number of seats in Parliament, the one 

having acquired more votes at the elections, precedes the other. A recently 

fonned party with a parliamentary group, as provided by the Standing Orders of 

Parliament, follows an older one with an equal number of seats. In both these 

instances, exploratory mandates cannot be given to more than four parties. The 

other ministers and undersecretaries are appointed by the President on the 

recommendation of the Prime Minister [Art. 37(1)]. 

The Government is accountable to Parliament [Art. 85] and must enjoy the 

confidence of Parliament [Art. 84]. The Government is obliged to request a vote 

of confidence by Parliament within fifteen days of appointment of the Prime 

Minister. Parliament may decide to withdraw its confidence from the 

Government or from a member of the Government. A motion of confidence 

cannot be adopted unless it is approved by an absolute majority of the present 

Members of Parliament, which however cannot be less than the two-fl.fths of the 

total number of the members. A motion of censure may not be submitted before 

the lapse of six months from the rejection by Parliament of such a motion. A 

motion of censure must be signed by at least one-sixth of the number of 

Members of Parliament and must explicitly state the subjects on which the 

debate is to be held. A motion of censure may, exceptionally, be submitted 

before the lapse of six months, if it is signed by the majority of the total number 

of Members of Parliament. The debate on a motion of confidence or censure 

shall commence two days after the motion is submitted, unless, in the case of a 

motion of censure, the Government requests its immediate commencement; in all 

cases the debate may not be prolonged for more than three days from its 

commencement. The vote on a motion of confidence or censure is held 

immediately after the termination of the debate; it may, however, be postponed 
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for forty-eight hours if the Government so requests. A motion of censure is 

adopted only if it is approved by an absolute majority of the total number of 

Members of Parliament. 

The power of dissolution of Parliament is vested in President [Art. 41]. The 

President may dissolve the Parliament if two Governments have resigned or have 

been voted down by Parliament and its composition fails to guarantee 

governmental stability. Art. 41(2) further provides that the President shall 

dissolve the Parliament on the proposal of the Cabinet which has received a vote 

of confidence, for the purpose of renewing the popular mandate, in view of 

dealing with a national issue of exceptional importance. Dissolution of the new 

Parliament for the same issue is precluded. However, a Parliament elected 

following the dissolution of the previous one, cannot be dissolved before the 

lapse of one year from its opening session except in those cases described in Art. 

37(3) and 41(1) [Art. "41(4)]. Dissolution of Parliament, however, is compulsory 

in the case specified in article 32(4). Article 32 of the Constitution of Greece 

provides for election of President by Parliament by two-thirds majority. In case, 

in the ballot, two-thirds majority is not attained by any candidate, the ballot is 

repeated after five days. If the second ballot also fails to produce a two-thirds 

majority, the person receiving three-fifths majority is deemed to be elected as 

President. Art. 32(4) provides that ifthe third ballot also fails to produce the said 

qualified majority, Parliament is be dissolved within ten days of the ballot. After 

election of Parliament, fresh voting is held for election of President. 

FORMATION OF MINISTRY IN ITALY 

Italy is a parliamentary republic. The President of Italy is the Head of State. The 

President of the Republic is elected by Parliament in joint session (Art. 83). 

Election of President is by secret ballot with a majority of two-thirds. In case, 

third ballot is required, an absolute majority suffices (Art. 83). Parliament is 

bicameral known as the Chamber of Deputies and the Senate of the Republic. 
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The Chamber of Deputies is elected by direct and universal suffrage (art. 56) 

while the Senate is elected on a regional basis (Art. 57) and are elected for five

year te1m. The Prime Minister, officially called as the "President of the Council 

of Ministers" is Italy's Head of Government. The Prime Minister and the cabinet 

are appointed by the President, but must pass a vote of confidence in Parliament 

to assume office. The relevant constitutional provisions are as follows: 

The Council o{Ministers 

Article 91 

The Government of' the Republic is made up of the President of the 

c;ouncil and the Ministers who together form the Council of 

Ministers. The President (~{'the Republic appoints the President of the 

Council o{ Ministers and, on hi.Y proposal, the Ministers. 

Art. 93 

Before taking (?ffice, the President of the CounciL ofMinisters and the 

Ministers shal! he svvom in by the President of the Republic. 

Art. 94 

The Government must receive the confidence qf' both Houses of 

Parliament. 

Each House grants or vvithdraws its confidence through a reasoned 

motion voted on hv roll-call. 

Within ten day:<> o{ its formation the Government shall come br::{ore 

Parliament to obtain confidence. 

An opposing vote by one or both the Houses against a Government 

proposal does not entail the obligation to resign. 

A motion of no-confidence must be signed by at least one-tenth of the 

members qf the House and cannot be debated earlier than three days 

.from its presentation. 

Art. 95 
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The President of the Council conducts and holds responsibility for the 

general policy qf the Government. 

The President qf the Council ensures the coherence of political and 

administrative policies, by promoting and co-ordinating the activity 

of the Ministers. 

The Ministers are collectively re~ponsible for the acts of the Council 

of Ministers; they are individually re~ponsible for the acts of their 

own ministries. 

The law establishes the organisation of the Presidency of the Council, 

as well as the number, competence and organisation of the ministries. 

Art. 88 

In consultation with the presiding officers of Parliament, the 

President may dissolve one or both Houses of Parliament. 

The President qf the Republic may not exercise such right during the 

final six months of the presidential term, unless said period coincides 

in fitll or in part with the final six months qf Parliament. 

The Constitution of Italy provides for appointment of the Prime Minister by 

the President [Art. 91]. Other mini'sters are appointed by the President on the 

proposal of the Prime Minister. However, after the Prime Minister is appointed, 

he must come before Parliament to obtain a vote of confidence and must receive 

the confidence of both Houses of Parliament [Art. 94]. The Prime Minister is 

responsible for the general policy of the Govemment and the ministers are 

collectively responsible [Art. 95]. The govemment can be unseated by 

Parliament by a vote of no-confidence but a motion of no-confidence must be 

signed by at least one-tenth of the members of the House and cannot be debated 

earlier than three days from its presentation. 
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FORMATION OF MINISTRY IN BELGIUM 

Belgium is a constitutional monarchy with a parliamentary form of govemment. 

The Belgian King is a titular head. Belgium has a bicameral Parliament 

composed of a Senate and a Chamber of Representatives. Senate, which is the 

Upper House is a 71 member body and is made up of members elected by Dutch, 

French, Flemish and German electoral colleges. The Chamber of 

Representatives, a 150 member body is elected for a four-year term under the 

proportional voting system. Belgium has compulsory voting. The Prime Minister 

is the Head of Government. The Prime Minister and the ministers are appointed 

by the King and are collectively responsible to the Chamber of Representatives. 

The relevant constitutional provisions are as follows: 

Article 96 

The King appoints and dismisses his ministers. 

The Federal Government offers its resignation to the King if the 

House of Representatives, by an absolute mc~jority of its members, 

adopts a motion of no-confidence proposing a successor to the prime 

ministerfor appointment by the King or proposes a successor to the 

prime minister for appointment by the King within three days of the 

rejection of a motion of confidence. The King appoints the proposed 

successor as prime minister, who takes office when the new Federal 

Government is sworn in. 

Article 46 

The King has the right to dissolve the House of Representatives only 

if the latter, with the absolute majority of its members: 

I 0 either rejects a motion of confidence in the Federal Government 

and does not propose to the King, within three days of the day of the 
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rejection of' the motion. the appointment (~fa successor to the prime 

minister; 

r or adopts a motion of no confidence with regard to the Federal 

Government and does not simultaneously propose to the King the 

appointment ofa successor to the prime minister; 

The motions of confidence and no confidence can only be voted on 

forty-eight hours after the tabling of the motion. 

Moreover, the King may, in the event of the resignation of the Federal 

Government, dissolve the House of Representatives after having 

received its agreement expressed by the absolute majority of its 

members. 

The dissolution of the House ofRepresentatives entails the dissolution 

(~f the Senate. 

The act (~f dissolution convenes the electorate within forty days and 

the Houses within two months. 

Article 50 

Any member()( either House appointed by the King as minister and 

who accepts this appointment cease.<,· to sit in Parliament and takes up 

his mandate again when the King has terminated his office as 

minister. The law determines the rules for his replacement in the 

House concerned. 

Article 88 

The King's person is inviolable; his ministers are accountable. 

Article 101 

Ministers are accountable to the House ()(Representatives. 

107 



FORMATION OF MINISTRY IN PARLIAMENTARY SYSTEM 

Article 37 

The federal executive power, as regulated by the Constitution, 

belongs to the King. 

Article 61 

The members of' the House of Representatives are elected directZv by 

citizens who are at least eighteen years of age and who do not fall 

within the categories of' exclusion stipulated by the law. Each elector 

has the right to on~v one vote. 

Article 63 

.1'>' 1. The House (?f' Representatives· is composed of one hundred and 

f~fty members. 

,)\' 2. The number of'seats in each electoral district corresponds to the 

result of dividing the numher o(inhabitants (?fthe electoral district hv 

the federal divisor, which is obtained by dividing the number of the 

population of the Kingdom by one hundred and fff'ty. The remaining 

seats are assigned to the electoral districts with the greatest surplus 

ofpopulation not yet represented. 

Article 65 

The members of the House of Representatives are elected for four 

years. 

The House is re-elected every four years. 

The Constitution of Belgium provides for appointment of the Prime 

Minister and the ministers by the King [Art. 96]. One interesting feature of the 

Belgium Constitution is that any member of either House appointed by the King 

as minister and who accepts this appointment ceases to sit in Parliament and 

takes up his mandate again when the King has terminated his office as minister 

[Art. 50]. Ministers are accountable to the House of Representatives [Art. 101]. 
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The Belgian Constitution incorporates the system of Constructive No

Confidence Vote. Art. 96 provides that if the House of Representatives, by an 

absolute majority of its members, adopts a motion of no-confidence proposing a 

successor to the Prime Minister for appointment by the King or proposes a 

successor to the Prime Minister for appointment by the King within three days of 

the rejection of a motion of confidence, the incumbent government has to resign 

and the King then appoints the proposed successor as Prime Minister and forms 

his government. 

The power to dissolve Parliament is vested with the President. Article 46 

provides that the King has the right to dissolve the House of Representatives only 

if the House of Representatives, with the absolute majority of its members, (a) 

either rejects a motion of confidence in the Federal Government and does not 

propose to the King, within three days of the day of the rejection of the motion, 

the appointment of a successor to the Prime Minister; or (b) adopts a motion of 

no confidence with regard to the Federal Government and does not 

simultaneously propose to the King the appointment of a successor to the Prime 

Minister. The King may also dissolve the House of representatives, in case of 

resignation of the incumbent government and if the King receives an agreement 

from the members of the House of Representatives expressed by the absolute 

majority of its members. In case of dissolution, elections are required to be held 

within forty days and new Houses convened within two months. Another 

interesting aspect of the Belgian Constitution is that the Senate which is the 

upper House, is also not a permanent body and the dissolution of the House of 

Representatives entails the dissolution of the Senate also [Art. 46]. 

FORMATION OF MINISTRY IN SLOVENIA 

Slovenia is a parliamentary republic. The Head of State is the President of the 

Republic who is electep by popular vote and has an important integrative role, 

though ceremonial and representative in nature. Slovenia has a bicameral 
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Parliament compeising a National Assembly (Lower House) and a National 

Council (Upper House). The National Assembly is a 90 member body and is 

elected for a tenn of four years based on the proportional voting systen1. The 

Prime Minister, known as the "President of the Government" is the Head of 

Government. The Prime Minister is elected by the National Assembly upon the 

proposal of the President of the Republic. The relevant constitutional provisions 

are as follows: 

Article 110 

(Composition of the Government) 

The Government is composed of the president and ministers. Within 

the scope (?f their powers, the Government and individual ministers· 

are independent and accountable to the National Assembly. 

Article ill 

(Election ofthe President ofthe Government) 

After consultation vvith the leaders ~f parliamentary groups the 

President of the Republic proposes to the National Assembly a 

candidatefor President ofthe Government. 

The President ~l the Government is elected by the National Assembly 

by a majority vote ~fall deputies unless otherwise provided by this 

Constitution. Voting is by secret ballot. 

~f such candidate does not receive the necessary majority of votes, the 

President of the Republic may after renewed consultation propose 

within fourteen days a new candidate, or the same candidate again, 

and candidates may also be proposed by parliamentary groups or a 

minimum ~f ten deputies. fl within this period several candidates have 

been proposed, each one is voted on separately beginning with the 

candidate proposed by the President of the Republic, and tl this 
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candidate is not elected, a vote is taken on the other candidates in the 

order in which they were proposed. 

If no candidate is elected, the President of the Republic dissolves the 

National Assembly and calls new elections, unless within forty-eight 

hours the National AssembZv decides by a majority of votes cast by 

those deputies present to hold new elections for President of the 

Government, whereby a majority of votes cast by those deputies 

present is stifficient for the election of the candidate. In such new 

elections a vote is taken on candidates individually in order of the 

number of votes received in the earlier voting and then on the new 

candidates proposed prior to the new vote, wherein any candidate 

proposed by the President of the Republic takes precedence. 

If in such elections no candidate receives the necessary number of 

votes, the President of the Republic dissolves the National AssembZv 

and calls new elections. 

Article I 12 

(Appointment of Minister.'>) 

1\lfinisters are appointed and dismL<;sed by the National Assembly on 

the proposal ofthe President qfthe Government. 

Prior to appointment a proposed minister must appear b<:;fore a 

competent 

commission ofthe National AssembZv and answer its questions. 

Article 115 

(Termination <?f Qffice of the President qf the Government and 

Ministers) 

The President of the Government and ministers cease to hold office 

when a new National Assembly convenes following elections; 

ministers also cease to hold office •vhenever the President of the 
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Government ceases to hold office and whenever such ministers are 

dismissed or resign; ministers must, however, continue to perform 

their regular duties until the election of a new President of the 

Government or until the appointment of new ministers. 

Article 116 

(Vote of No Confidence) 

The National AssembZv may pass a vote of no confidence in the 

Government only by electing a new President of the Government on 

the proposal of at least ten deputies and by a majority vote of all 

deputies. The incumbent President of the Government is thereby 

dismissed, but together vvith his ministers he must continue to perform 

his regular duties until the swearing in of a new Government. 

No less than forty-eight hours must elapse between the lodging of a 

proposal to elect a new President of the Government and the vote 

itself, unless the National AssemhZv decides otherwise by a two-thirds 

majority vote (~fall deputies, or if the country is at war or in a state of 

emergency. 

Where a President ofthe Government has been elected on the basis of 

the .fhurth paragraph of Article 111 a vote on no confidence is 

expressed in him if on the proposal of at least ten deputies, the 

National Assembly elects a new President of the Government by a 

majority of votes cast. 

Article 117 

(Vote of Confidence) 

The President of the Government may require a vote of confidence in 

the 

Government. If the Government does not receive the support of a 

majority vote of all deputies, the National Assembly must elect within 
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thirty days a new President of the Government or in a new vote 

express its confidence in the incumbent President of the Government, 

or failing this, the President of the Republic dissolves the National 

Assembly and calls new elections. The President of the Government 

may tie the issue of confidence to the adoption of a law or to some 

other decision in the National Assembly. If such decision is not 

adopted, it is deemed that a vote ofno confidence in the Government 

has been passed. 

No less than forty-eight hours must elapse between the requirement of 

a vote of confidence and the vote itself. 

Article 118 

(Interpellation) 

An interpellation with respect to the work of the Government or an 

individual minister may he initiated in the National Assembly by at 

least ten deputies. 

If after the debate fo!lovving :·wch interpellation. a majority of all 

deputies carries a vote of no confidence in the Government or in an 

individual minister, the National Assembly dismisses the Government 

or said minister. 

Article I 19 

(Impeachment of the President ofthe Government and Ministers) 

The National Assemh~v may impeach the President of the Government 

or ministers hefbre the Constitutional Court on charges of violating 

the Constitution and laws during the performance of their office. The 

Constitutional Court considers the charges in such a manner as 

determined in Article. 
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The Constitution of Slovenia provides for election of the Prime Minister. 

Art. 111 stipulates that the President of the Republic, after consultation with the 

leaders of parliamentary groups, proposes to the National Assembly a candidate 

for Prime Ministership. The Prime Minister is elected by secret ballot by the 

National Assembly by a majority vote of all deputies. If such candidate does not 

receive the necessary majority of votes, the President of the Republic may after 

renewed consultation propose within fourteen days a new candidate, or the same 

candidate again, and candidates may also be proposed by parliamentary groups 

or a minimum of ten deputies. If within this period several candidates have been 

proposed, each one is voted on separately beginning with the candidate proposed 

by the President of the Republic, and if this candidate is not elected, a vote is 

taken on the other candidates in the order in which they were proposed. If no 

candidate is elected, the President of the Republic dissolves the National 

Assembly and calls new elections, unless within forty-eight hours the National 

Assembly decides by a majority of votes cast by those deputies present to hold 

new elections for Prime Minister, whereby a majority of votes cast by those 

deputies present is sufficient for the election of the candidate. In such new 

elections a vote is taken on candidates individually in order of the number of 

votes received in the earlier voting and then on the new candidates proposed 

prior to the new vote, wherein any candidate proposed by the President of the 

Republic takes precedence. If in such elections no candidate receives the 

necessary number of votes, the President of the Republic dissolves the National 

Assembly and calls new elections. Other ministers are appointed and dismissed 

by the National Assembly on the proposal of the Prime Minister [Art. 112]. Prior 

to appointment a proposed minister must appear before a competent commission 

of the National Assembly and answer its questions. 

Art. 115 provides that the Prime Minister and ministers cease to hold office 

when a new National Assembly convenes following elections; ministers also 

cease to hold office whenever the Prime Minister ceases to hold office and 

whenever such ministers are dismissed or resign; ministers must, however, 
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continue to perfonn their regular duties until the election of a new Prime 

Minister or until the appointment of new ministers. 

The government as well as the individual ministers are accountable to the 

National Assembly. The Slovenian Constitution, however, does not talk of 

collective responsibility, rather it states, "the Government is composed of the 

president and ministers. Within the scope of their powers, the Government and 

individual ministers are independent and accountable to the National Assembly 

[Art.llO]. 

The Slovenian Constitution also incorporates the system of Constructive 

No-Confidence Vote. Article 116 provides that the National Assembly may pass 

a vote of no confidence in the Government only by electing a new Prime 

Minister on the proposal of at least ten deputies and by a majority vote of all 

deputies. The incumbent Prime Minister is thereby dismissed, but together with 

his ministers he must continue to perfonn his regular duties until the swearing in 

of a new Government. Where a Prime Minister has been elected on the basis of 

the fourth paragraph of Article 111 a vote on no-confidence is expressed in him 

if on the proposal of at least ten deputies, the National Assembly elects a new 

Prime Minister by a majority of votes cast. It also provides that at least forty 

eight hours must elapse between the lodging of a proposal to elect a new Prime 

Minister and the vote itself. 

Article 117 further provides that the Prime Minister may require a vote of 

confidence in the Government. If the Govemment does not receive the support of 

a majority vote of all deputies, the National Assembly must elect within thirty 

days a new Prime Minister or in a new vote express its confidence in the 

incumbent Prime Minister, or failing this, the President of the Republic dissolves 

the National Assembly and calls new elections. The Prime Minister may tie the 

issue of confidence to the adoption of a law or to some other decision in the 

National Assembly. If such decision is not adopted, it is deemed that a vote of no 

confidence in the Government has been passed. 
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FORMATION OF MINISTRY IN SOUTH AFRICA 

South Africa IS a Parliamentary Republic. However, the system of dual 

executive, i.e. existence of a Head of State and a Head of Government as 

prevalent in other parliamentary systems is not found in South Africa. The 

President is the Head of State as well as the Head of Govemment5 and he is 

accountable to Parliament and his tenure depends on the confidence of 

Parliament. Executive authority is vested in the President and he exercises the 

executive authority along with the cabinet. 6 Parliament is bicameral consisting of 

National Assembly (Lower House) and National Council of Provinces (Upper 

House). National Assembly is a 400 member body and is elected on the system 

of proportional representation for a tem1 of five years. The process for 

appointment of President involves election in Parliament. The relevant 

provisions in the Constitution of South Africa are as follows: 

Section 86. - Election (dPresident 

(I) At its first sitting after its election, and whenever necessary to fill 

a vacancy, the National Assembly must elect a woman or a man 

from among its members to be the President. 

(2) The President of the Constitutional Court must preside over the 

election of the President. or designate another judge to do so. 

The procedure set out in Part A of Schedule 3 applies to the 

election ofthe President. 

(3) An election to fill a vacancy in the office of President must be 

held at a time and on a date determined by the President of the 

Constitutional Court, but not more than 30 days after the 

vacancy occurs. 

5 Section 83.- The President is the Head of State and head of the national executive. 

6 Section 85 Executive authority of the Republic 

( 1) The executive authority of the Republic is vested in the President. 

(2) The President exercises the executive authority, together with the other members of the 
Cabinet. 
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Section 87. - Assumption of office by President 

When elected President, a person ceases to be a member of the 

National Assembly and, within five days, must assume office by 

swearing or affirming faithfulness to the Republic and· obedience to 

the Constitution, in accordance with Schedule 2. 

Section 88. - Term of office of President 

(1) The President's term of office begins on assuming office and ends 

upon a vacancy occurring or when the person next elected 

President assumes office. 

(2) No person may hold office as President for more than two terms, 

but when a person is elected to fill a vacancy in the office of 

President, the period hetvveen that election and the next election 

of a President is not regarded as a term. 

Section 89. - Removal o{President 

(1) The National Assemhzy, hy a resolution adopted with a supporting 

vote C?f at least two thirds qf its members. may remove the 

Presidentfrom office on~v on the grounds of-

(a) a serious violation o{'the Constitution or the law; or 

(h) serious misconduct; or 

(c) inability to perform thefimctions of qffice. 

(2) Anyone who has been removed fi'om the qffice qf President in 

terms ofsuhsection (i) (a) or (b) may not receive any benefits of 

that qffice, and may not serve in any public qfjice. 

Section 91. - Cabinet 

(1) The Cabinet consists of the President, as head qf the Cabinet, a 

Deputy President and Ministers. 

(2) The President appoints the Deputy President and Ministers, 

assigns their powers andfimctions, and may dismiss them. 
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(3) The President -

(a) must select the Deputy President/rom among the members of 

the National AssembZv; 

(b) may select any number of Ministers from among the members 

qf the Assembzy; and 

(c) may select no more than two Ministers from outside the 

Assembly. 

(4) The President must appoint a member qf the Cabinet to be the 

leader qf governrnent business in the National Assembly. 

(5) The Deputy President must assist the President in the execution of 

the .fimctions olgovernment. 

Section 92. - Accountability and responsibilities 

(1) The Deputy President and Ministers are responsible for the 

powers and fimctions qf the executive assigned to them by the 

President. 

(2) Members of the Cabinet are accountable collectively and 

individualzv to Parliament for the exercise of their powers and 

the performance of their fimctions. 

(3) Members ol the Cabinet must-

(a) act in accordance with the Constitution; and 

(b) provide Parliament with fitll and regular reports concerning 

matters under their control. 

Section 50 Dissolution of National Assembly before expiry of its term 

(1) The President must dissolve the National Assembly if-

(a) the Assembly has adopted a resolution to dissolve with a 

supporting vote qla majority of its members; and 

(b) three years have passed since the Assembly was elected. 

(2) The Acting President must dissolve the National Assembly if

(a) there is a vacancy in the qffice qf President; and 
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(b) the Assembly fails to elect a new President within 30 days 

after the vacancy occurred. 

Section 84 Powers and fimctions of President 

(1) The President has the powers entrusted by the Constitution and 

legislation, including those necessary to perform the functions of 

Head a_[ State and head ofthe national executive. 

(2) The President is responsible for-

(a) assenting to and signing Bills; 

(b) referring a Bill back to the National Assembly for 

reconsideration of the Bill's constitutionality; 

(c) referring a Bill to the Constitutional Courtfor a decision on 

the Bill's constitutionali~y; 

(d) summoning the National Assembly, the National Council of 

Provinces or Parliament to an extraordinary sitting to 

conduct special business; 

(e) making any appointments that the Constitution or legislation 

requires the President to make, other than as head of the 

national executive; 

(0 appointing commissions of'inquiry; 

(g) calling a national referendum in terms of an Act (~{ 

Parliament; 

(h) receiving and recognising j(Jreign diplomatic and consular 

representatives: 

(i) appointing ambassadors, plenipotentiaries, and diplomatic 

and consular representatives; 

(j) pardoning or reprieving qffenders and remitting any fines,· 

penalties orforfeitures; and 

(k) conferring honours. 
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The Constitution of South Africa provides for election of the President by 

its Parliament. The National Assembly, at its first sitting after the election, or 

whenever vacancy arises, elects one of its members to be the President [Art. 

86(1)]. Elections are held in the supervision of the President or other designated 

judge of the Constitutional Court of South Africa. Upon being elected as the 

President, the incumbent ceases to be a member of the National Assembly [Art. 

87]. A person cannot hold office of President for more than two ten11s [Art. 

88(2)]. Art. 89 provides for removal of the President by the National Assembly 

and states that the National Assembly, by a resolution adopted with a supporting 

vote of at least two thirds of its members, may remove the President from office 

only on the grounds of (a) a serious violation of the Constitution or the law; or 

(b) serious misconduct; or (c) inability to perform the functions of office. 

The president appoints the Deputy President and other ministers and has 

the power to dismiss them [Art. 91]. The members of the cabinet are accountable 

collectively and individually to Parliament for the exercise of their powers and 

the performance of their functions [Art. 92(2)]. 

The power of dissolving the National Assembly is vested in the President 

and when there is no President, in the Acting President. Art. 50(1) provides that 

the President must dissolve the National Assembly if three years have expired 

since the Assembly was elected and the Assembly adopts a resolution to dissolve 

with a supporting vote of a majority of its members; and (b) three years have 

passed since the Assembly was elected. Art. 50(2) provides that the Acting 

President must dissolve the National Assembly if there is a vacancy in the office 

of President and the Assembly fails to elect a new President within 30 days after 

the vacancy occurred. Since the President is the Head of State as well as the 

Head of Government, the power to assent the bills, summoning the National 

Assembly and National Council of provinces is vested in the President itself [Art. 

84]. 
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FORMATION OF MINISTRY IN JAPAN 

Japan is a constitutional monarchy with the Japanese Emperor as the Head of 

State. As a ceremonial figurehead, he is defined by the Japanese Constitution as 

"the symbol of the state and of the unity of the people." 7 The Emperor performs 

his acts in the matter of state as per the advice and approval of the cabinet8
• The 

Prime Minister of Japan is the head of government and is appointed by the 

Emperor after being designated by the Diet from among its members. The 

cabinet is responsible to the Diet. Although the Prime Minister is formally 

appointed by the Emperor, the Constitution of Japan explicitly requires the 

Emperor to appoint whoever is designated by the Diet. Japan's legislative organ 

is the National Diet, a bicameral parliament9
• The Diet consists of a House of 

Representatives, a 480 member body, elected by popular vote every four years 10
, 

and a House of Councillors, a 242 member body, also elected popularly 11 and 

half of its members are elected every third yemJ 2
• The relevant provisions in the 

Constitution of Japan are as follows: 

Article 6. The Emperor shall appoint the Prime Minister as 

designated by the Diet. The Emperor shall appoint the ChiefJudge of 

the Supreme Court as designated hy the Cabinet. 

7 Constitution of Japan, Article l. The Emperor shall be the symbol of the State and of the 
unity of the People. deriving his position from the will of the people with whom resides 
sovereign power. 

X Article 3. The advice and approval of the Cabinet shall be required for all acts of the 
Emperor in matters of state, and the Cabinet shall be responsible therefor. 

9 Article 42. The Diet shall consist of two Houses, namely the House of Representatives and 
the House of Councillors. 

Article 43. Both Houses shall consist of elected members, representative of all the people. 

10 Article 45. The term of office of members of the House of Representatives shall be four 
years. However, the tem1 shall be tem1inated before the full term is up in case the House of 
Representatives is dissolved. 

ll Article 43. Both Houses shall consist of elected members, representative of all the people. 

12 Article 46. The term of office of members of the House of Councillors shall be six years, 
and election for half the members shall take place every three years. 
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Article 67. The Prirne Minister shall he designated from among the 

members of the Diet hy a resolution of the Diet. This designation 

shall precede all other business. ff the House a_( Representatives and 

the House o.f Councillors disagree and if no agreement can be 

reached even through a joint committee of both Houses, provided for 

hy law, or the House of Councillors fails to make designation within 

ten (I 0) days, exclusive of the period o.f recess, after the House (~f 

Representatives has made designation, the decision o.f the House of 

Representatives shall he the decision (~f the Diet. 

Article 65. Executive power shall be vested in the Cabinet. 

Article 66. The Cabinet shall consist o.f the Prime Minister, who shall 

he its head, and other Ministers o.f State, as providedfor by law. The 

Prime Minister and other Ministers o.f State must be civilians. The 

Cabinet, in the exercise o.f executive power, shall be collectively 

responsible to the Diet 

Article 54. When the House o.f Representatives is dissolved, there 

must be a general election of members of the House o.f 

Representatives within forty (40) days from the date of dissolution, 

and the Diet must be convoked within thirty (30) days from the date of 

the election. When the House of Representatives is dissolved, the 

House of Councillors is closed at the same time. However, the 

Cabinet may in time o.f national emergency convoke the House of 

Councillors in emergency session. 

Article 68. The Prime Minister shall appoint the Ministers of State. 

However, a majority o.f'their number must be chosen from among the 

members ofthe Diet. The Prime Minister may remove the Ministers of 

State as he chooses. 
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Article 69. If the House of Representatives passes a non-confidence 

resolution, or rejects a confidence resolution, the Cabinet shall resign 

en masse, unless the House of Representatives is dissolved within ten 

(10) days. 

Article 70. When there is a vacancy in the post of Prime Minister, or 

upon the first convocation (~f the Diet after a general election ~f 

members ~f the House of Representatives, the Cabinet shall resign en 

masse. 

Article 7. The Emperor, vvith the advice and approval of the Cabinet, 

shall per:form the folioH·ing acts in matters of state on behalf ~l the 

people: 

• Promulgation of amendments of the constitution, laws, cabinet 

orders and treaties. 

• Convocation of the Diet. 

• Dissolution ofthe House ofRepresentatives. 

• Proclamation (~{'general election (?{members qf the Diet. 

• Attestation of the appointment and dismissal of Ministers of'State 

and other officials as providedfi:w by law, and ~ffitll powers and 

credentials ofAmbassadors and Ministers. 

• Attestation (d' general and special amnesty, commutation of 

punishment, reprieve, and restoration ofrights. 

• Awarding (?f honours. 

• Attestation (~f instruments ~f rat!fication and other diplomatic 

documents as provided for by law. 

• Receivingforeign ambassadors and ministers. 

• Performance of ceremonialfimctions. 
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The Constitution of .T a pan also provides for election of the President by 

Parliament. Article 6 of the Japanese Constitution provides that the Emperor 

shall appoint the Prime Minister as designated by the Diet. Article 67 provides 

that the Prime Minister shall be designated from among the members of the Diet 

by a resolution of the Diet. This designation shall precede all other business. If 

the House of Representatives and the House of Councillors disagree and if no 

agreement can be reached even through a joint committee of both Houses, 

provided for by law, or the House of Councillors fails to make designation within 

ten (1 0) days after the House of Representatives has made designation, the 

decision of the House of Representatives shall be the decision of the Diet. The 

Emperor shall appoint him as the Prime Minister. 

The Prime Minister appoints and removes the other ministers [Art. 68]. 

However, a majority of the number of ministers must be chosen from among the 

members of the Diet. The cabinet consisting of the Prime Minister and other 

ministers constitute the cabinet and the cabinet, in the exercise of executive 

power, is collectively responsible to the Diet Art. 66]. The House of 

Representatives, may, pass a non-confidence resolution and may reject a 

confidence resolution and in such case the cabinet has to resign en masse, unless 

the House of Representatives is dissolved within ten days [Art. 69]. 

The power of dissolution of the House of Representatives is vested with the 

Emperor but the Emperor exercises this power with the advice and approval of 

the Cabinet [Art. 7]. 

FORMATION OF MINISTRY IN FINLAND 

Finland ti112000 was considered to have a semi-presidential form of government. 

After the 2000 Constitutional Amendment the presidency became largely a 

ceremonial, non-executive position and the Head of Government is the Prime 

Minister. The President is also elected through universal suffrage by a single-
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stage or two-stage election13
• Parliament, known as Eduskunta is unicameral14 

and is elected for a term of four years using the party-list proportional 

representation system (D'Hondt method)15
• The Prime Minister is elected by 

Parliament. The cabinet is responsible to Parliament16
• The relevant provisions in 

the Constitution ofFinland are as follows: 

Section 60 - The Government 

The Government consists of the Prime Minister and the necessary 

number of Ministers. The Ministers shall be Finnish citizens known to 

be honest and competent. 

The Ministers are responsible before the Parliamentfor their actions· 

in office. Every Minister participating in the consideration of a matter 

in a Government meeting is responsible for any decision made, unless 

he or she has expressed an objection that has been entered in the 

minutes. 

Section 61- Formation of the Government 

The Parliament elects the Prime Minister, who is thereafter appointed 

to the office by the Pre.•;ident (?{the Republic. The President appoints 

13 Section 54 - Election of the President of the Republic 

The President of the Republic is elected by a direct vote for a term of six years. The 
President shall be a nativebom Finnish citizen. The same person may be elected President 
for no more than two consecutive terms of office. 

The candidate who receives more than half of the votes cast in the election shall be elected 
President. If none of the candidates has received a majority of the votes cast, a new election 
shall be held between the two candidates who have received most votes. In the new 
election, the candidate receiving the most votes is elected President. If only one presidential 
candidate has been nominated, he or she is appointed President without an election. 

14 Sec. 24. 

15 The D'Hondt method is a highest averages method for allocating seats in party-list 
proportional representation. The method described is named after Belgian mathematician 
Victor D'Hondt, who formulated the system in 1878. 

16 Section 3 - Parliamentarism and the separation of powers 

The legislative powers are exercised by the Parliament, which shall also decide on State 
finances. The governmental powers are exercised by the President of the Republic and the 
Government, the members of which shall have the confidence of the Parliament. 

125 



FORMATION OF MINISTRY IN PARLiAMENTARY SYSTEM 

the other Ministers in accordance with a proposal made by the Prime 

Minister. 

Before the Prime Minister is elected, the groups represented in the 

Parliament negotiate on the political programme and composition of 

the Government. On the basis of the outcome of these negotiations, 

and after having heard the Speaker of the Parliament and the 

parliamentwy groups, the President informs the Parliament of the 

nominee for Prime Minister. The nominee is elected Prime Minister if 

his or her election has been supported by more than half of the votes 

cast in an open vote in the Parliament. 

If the nominee does not receive the necessary majority, another 

nominee shall be putforward in accordance with the same procedure. 

If the second nomineefails to receive the support of more than ha(f'of 

the votes cast, the election of the Prime Minister shall be held in the 

Parliament by open vote. In this event, the person receiving the most 

votes is elected. 

Section 62 - Statement on the programme of the Government 

The Government shall without delay submit its programme to the 

Parliament in the fomz of a statement. The same applies when the 

composition of the Government is essentially altered. 

Section 64- Resignation of the Government or a Minister 

The President of'the Republic grants, upon request, the resignation of 

the Government or a Minister. The President may also grant the 

resignation qf' a Minister on the proposal of the Prime Minister. 

The Pre."iident shall in any event dismiss the Government or a 

Minister, ~l either no longer enjoys the confidence qf Parliament, even 

if'no request is made. 
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If a Minister is elected President of the Republic or the Speaker of 

Parliament, he or she shall be considered to have resigned the office 

of Minister as from the day of election. 

Section 24- Composition and term of the Parliament 

The Parliament is unicameral. It consists of two hundred 

Representatives, who are elected .fiH a term o.ffour years at a time. 

The term qf' the Parliament begins when the results of the 

parliamentary elections have been confirmed and lasts until the next 

parliamentary elections have been held. 

Section 25 - Parliamentary elections 

The Representatives shall be elected hy a direct, proportional and 

secret vote. Every citizen who has the right to vote has equal suffrage 

in the elections. 

For the parliamentary elections, the country shall be divided, on the 

basis of the number of Finnish citizens, into at least twelve and at 

most eighteen constituencies. In addition, the Aland Islands shall 

form their own constituencyfor the election qf'one Representative. 

The right to nominate candidates in parliamentary elections belongs 

to registered political parties and, as provided by an Act, to groups of 

persons who have the right to vote. 

Section 26 -Extraordinary parliamentary elections 

The President qf the Republic, in response to a reasoned proposal by 

the Prime Minister, and after having heard the parliamentary groups, 

and while the Parliament is in session, may order that extraordinary 

parliamentary elections shall be held. Thereafter, the Parliament 

shall decide the time when it concludes its work before the elections. 
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After extraordinary parliamentary elections, the Parliament shall 

convene in session on the first day of the calendar month that begins 

ninety days after the election order, unless the Parliament has 

decided on an earlier date ~~convocation. 

Section 58- Decisions of the President 

The President of the Republic makes decisions in Government on the 

basis of motions proposed by the Government. 

If the President does not make the decision in accordance with the 

motion proposed by the Government, the matter is returned to the 

Government for preparation. Thereafter, the decision to submit a 

government proposal to the Parliament or to withdraw a government 

proposal from the Parliament shall be made in accordance with the 

Government's new motionfor a decision. 

Notwithstanding the provision in paragraph (1), the President makes 

decisions on the .fiJllowing matters without a motion from the 

Government: 

(1) The appointment ~fthe Government or a Minister, as well as the 

acceptance of the resignation of the Government or a Minister; 

(2) The issuance ~fan order concerning extraordinary parliamentary 

elections .......... . 

The Constitution of Finland provides for election of the Prime Minister. 

Sec. 61 of the Constitution of Finland stipulates that Parliament elects the Prime 

Minister, who is thereafter appointed to the office by the President. Other 

ministers are appointed by the President in accordance with a proposal made by 

the Prime Minister. Before the Prime Minister is elected, the groups represented 

in the Parliament negotiate on the political programme and composition of the 

Government. On the basis of the outcome of these negotiations, and after having 
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heard the Speaker of the Parliament and the parliamentary groups, the President 

informs the Parliament of the nominee for Prime Minister. The nominee is 

elected Prime Minister if his or her election has been supported by more than 

half of the votes cast in an open vote in the Parliament. If the nominee does not 

receive the necessary majority, another nominee shall be put forward in 

accordance with the same procedure. If the second nominee fails to receive the 

support of more than half of the votes cast, the election of the Prime Minister 

shall be held in the Parliament by open vote. In this event, the person receiving 

the most votes is elected. The Ministers are responsible to the Parliament for 

their actions in office. Every Minister participating in the consideration of a 

matter in a Government meeting is responsible for any decision made, unless he 

or she has expressed an objection that has been entered in the minutes [Sec. 60]. 

This is a slight departure from the principle of collective responsibility. 

The government must enjoy the confidence of the Parliament and the 

President shall dismiss the Government or a Minister, if either no longer enjoys 

the confidence of Parliament. The power to dissolve Parliament is vested in the 

President, who exercises this power after a reasoned proposal submitted by the 

Prime Minister and after hearing the parliamentary groups. Sec. 26 provides that 

the President of the Republic, in response to a reasoned proposal by the Prime 

Minister, and after having heard the parliamentary groups, and while the 

Parliament is in session, may order that extraordinary parliamentary elections 

shall be held. Thereafter, the Parliament shall decide the time when it concludes 

its work before the elections. Sec. 58(2), however, provides that though the 

President takes decisions in government based on the motions proposed by the 

government, in the matters of the appointment and acceptance of resignation of 

the government or a minister, and issuance of an order concerning extra-ordinary 

general parliamentary election, the President makes decision without a motion 

from the government. 
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E. ADOPTION OF PARLIAMENTARY FORM OF GOVERNMENT IN THE 

CONSTITUTION OF INDIA 

The representatives of the Indian people in July, 1947 took the momentous 

decision to adopt the parliamentary fonn of government. The framers of the 

Constitution accorded preference to the parliamentary form of government over 

the Presidential form primarily for two reasons; .first, the working familiarity the 

Indian polity had with the parliamentary system of government for over a 

century since its introduction by the Government oflndia Acts of 1919 and 1935; 

and secondly. the general perception of the framers of our Constitution that the 

parliamentary fonn of government is a more responsible form of government as 

compared to the presidential fonn. Sardar Vallabh Bhai Patel presenting the 

Reports of the two Committees set up to determine the 'Principles of a Model 

Provincial Constitution' and 'The Principles of the Union Constitution' made an 

announcement in the Constituent Assembly that the Committees came to the 

conclusion that it would suit the conditions of this country to adopt the 

parliamentary system of government, the British type of Constitution with which 

we are familiar. 1 

In a sense some semblance of a parliamentary system began in India in 

1853 when with the passage of the Indian Councils Act, something like a small 

legislative council began almost insensibly to grow up. The Act of 1853 and 

1909 further reinforced it. 

The Government oflndia Act of 1919 based on the Montagu-Chelmsford 

Report took India one step more towards representative government. At the 

provincial level, part of the administration was transferred to the hands of 

popularly elected ministers. At the Centre, executive power continued to be 

1 S.P. Verma, ''Parliamentary Democracy in India- The Genesis" in V. Bhaskara Rao and B. 
Ventakateshwarlu, eds., Parliamentary Democracy in India, Mittal Publications, New Delhi, 
1987,p. 3. 
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exercised by the Governor General and his Executive Council. The Central 

Legislature was set up as a separate body consisting of two chambers, the Upper 

House to be called the Council of States and the Lower House to be known as the 

Legislative Assembly. The strength of the assembly was to be 140 out of which 

105 were to be elected and the rest nominated. The Upper House (Council of 

States) was to be smaller in size, consisting of 60 members out of which 26 were 

to be nominated and the rest elected. The franchise was very limited. Only the 

propertied class was enfranchised along with people possessing high educational 

qualifications or public services like members of a legislature or local 

government bodies. 

The contributions of the 1919 reforms to the parliamentary life in India was 

immense. Prof. H. Muketji wrote: 

"In spite of its many shortcomings, it gave some opportunities for 

training it citizenship rights as voters, legislators, ministers (however 

bound by dyarchy 's strengths). Some 93 public men acquired 

experience as ministers, 121 as members of Governor's Executive 

Council; the number of those who gained experience as legislators at 

the Centre or in the Provinces was probably between 1000 and 

2000. "2 

With the mounting pressure of public opinion and the various movements 

under the leadership of Mahatma Gandhi led to a series of Round Table 

conferences and the report of the Simon Commission. Consequently, some more 

constitutional reforms were incorporated by the Government of India Act, 1935. 

The Act envisaged a federal government and legislatures at the Centre in which 

the native Indian states were also to participate. Provision was made to transfer 

power to federal administration to the Indian representatives responsible to the 

2 H. Mukerji, India and Parliament. People's Publishing House, New Delhi, 1962. pp. 74-75. 
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proposed federal legislature but the Governor General was to continue his hold 

over important and vital departments like defence and external affairs. 

The proposed federation under the Act of 1935 never came into existence 

and the elections to the central legislature continued to be held under the Act of 

1919. In the words ofProf. Morris-Jones: 

"The 'slave' constitution gave legislative experience to a 

considerable number o( politicians in the provinces; it installed 

what were in effect jitlly responsible popular governments; it began 

to accustom all concerned to a transfer of power. Above all, it gave 

experience precisely -vvhere it was needed; the men who began to 

learn governmental and parliamentary politics during 1937-39 were 

to a great extent the men who took over the total responsibility in 

1947. Even the unchanged Central Assembly was no wasted 

institution. It forced an unea.~J; government to give explanation; it 

trained a small group of'politicians - but trained them intensively -

in the discussion (~l important and complex public issues and !f it 

was not the heart of the political scene, at least it was preparing 

quietly so to become. "3 

The Constituent Assembly in deciding the political system of India had 

three alternatives before it. One was the British model of parliamentary form of 

government, another was the American Presidential type. The third alternative 

was to find indigenous institution capable of meeting the needs of the country. 

Conditions both for parliamentary and presidential form of government 

were ripe in the country. The third alternative, in basing the Constitution on the 

village and its panchayat and enacting upon them a superstructure of indirect, 

decentralized government did not find favour with the Constitution makers. The 

national leaders were opposed to the concentration of power and authority in one 

3 W.H. Morris-Jones, Parliament in India, University of California, Philadelphia, 1957, p. 58. 
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hand which characterizes the Presidential system. The seeds of parliamentary 

system were already sown with the various Acts as stated above and the Indian 

polity had a working familiarity with the Parliamentary system. Ultimately the 

founding fathers of the Indian Constitution thought that India should have a 

parliamentary system of government. 

Under the terms of the Cabinet Mission Plan, the members of the 

Constituent Assembly were elected in July, 1946. The members were elected by 

the Provincial legislatures in the approximate ratio of 1: 1 million population. 

While introducing the draft constitution in the Assembly on November 4, 

1948, Dr. Ambedkar made an exhaustive and authoritative statement about the 

general character of the executive that the draft constitution provided and about 

the reasons for the adoption of the type of executive. 

'The presidential system of America is based on the separation of 

the executive and the Legislature, so that the president and his 

secretaries cannot be members of the Congress. The draft 

Constitution does not recognize this doctrine. The ministers under 

the Indian Union are members of Parliament. Only members of 

Parliament can become Ministers. Ministers have the same rights as 

other members qf Parliament, namely, that they can sit in 

Parliament, take part in debates and vote in its proceedings. Both 

systems qf government are, qf course, democratic and the choice 

between the two in not very ea.SJl. (1) A democratic executive and (2) 

It must be a responsible executive. Unfortunately it has not been 

possible so far to devise a system which gives you more 

responsibility but less stability. The American and the Swiss systems 

give more stability but less responsibility. The British system on the 

other hand, gives you more responsibility but less stability. The 

reason for this is obvious. The American executive is a non

parliamentary executive which means that it is not dependent for its 
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existence upon a majority in the Congress, while the British system 

is a parliamentary executive which means that it is dependent upon 

a majority in parliament. Being a non-parliamentary executive, the 

Congress of the United States cannot dismiss the executive. A 

parliamentary government must resign the moment it loses the 

confidence of a majority of the members of Parliament. 

''Looking at it ji~om the point of view of responsibility, a non 

parliamentary executive, being independent of Parliament, tends to 

be less responsible to the legislature, while a parliamentary 

executive, more dependent upon a majority in Parliament, becomes 

more responsible. A parliamentary system differs from a non

parliamentary system in as much as the former is more responsible 

than the latter but they also differ as to the time and agency fhr 

assessment of their responsibility. Under the non parliamentary 

system, such as the one which exists in the United States (~f America, 

the assessment qf the responsibility of the executive is periodic. It 

takes place once in two years. It is done by the electorate. In 

England where the parliamentary system prevails, the assessment (~f 

responsibility qf the executive is both daily and periodic. The daily 

assessment is done by members qf Parliament through questions, 

resolutions, no confidence resolutions, adjournment motions and 

debates on addresses. Periodic assessment is done by the electorate 

at the time q{ elections which may take place every five years or 

earlier. The daily assessment of responsibility which is not available 

under the American system is, it is felt, far more effective than the 

periodic assessment and far more necessary in a country like India. 

The draft constitution in recommending the parliamentary system of 

executive has preferred more responsibility to stability. "4 

4 CAD, Vol. VII, pp. 32-33. 
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F. FORMATION OF MINISTRY IN INDIA: CONSTITUTIONAL 

PROVISIONS 

The Constitution of India establishes a parliamentary form of government. The 

parliamentary form of government in India is based on the Westminster model of 

cabinet government, where the President is the constitutional or formal head of 

the union government and exercises the powers and functions conferred upon 

him as per the aid and advice of his council of ministers. 

FORMATION OF MINISTRIES AT THE UNION 

Art. 53 of the Constitution vests executive power of the Union in the President. 5 

Art. 74 of the Constitution provides for a Council of Ministers with the Prime 

Minister at the head to aid and advise the President. 6 The Prime Minister is to be 

appointed by the President and the other Ministers are to be appointed by the 

President on the advice of the Prime Minister.7 The Prime Minister and the 

Ministers are members of either House of Parliament and in case any Minister 

(including the Prime Minister) is not a member of either House of Parliament for 

any period of six consecutive months, he ceases to be a Minister on expiration of 

5 Article 53: 

Executive Power of the Union.-( 1) The executive power of the Union shall be vested in the 
President and shall be exercised by him in accordance with this Constitution. 

6 Article 74: 
Council of Ministers to aid and advise President. -(1) There shall be a Council of Ministers 
with the Prime Minister at the head to aid and advise the President who shall, in exercise of 
his functions, act in accordance with such advice. 

7 Article 75: 

Other provisions as to Ministers.-

( 1) The Prime Minister shall be appointed by the President and the other Ministers shall be 
appointed by the President on the advice of the Prime Minister. 

(2) The Ministers shall hold office during the pleasure of the President. 

(3) The Council of Ministers shall be collectively responsible to the House of the People. 

(4) 

(5) A Minister who for any period of six consecutive months is not a member of either 
House of Parliament shall at the expiration of that period cease to be a Minister. 
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that period [Article 75(5)]. The Council of Ministers is collectively responsible 

to the House of the People [Article 75(3)]. 

Art. 79 of the Constitution provides for constitution of Parliament 

consisting of the President and the two Houses to be known as the Council of 

States and the House of the People. R Art. 81 provides for composition of the 

House of the People consisting of not more than five hundred fifty members, not 

more than five hundred and thirty members chosen by direct election from 

territorial constituencies in the States and not more than twenty members to 

represent the Union territories. 9 Art. 80 provides for composition of the Council 

of States consisting of not more than two-hundred and fifty members, twelve of 

whom are to be nominated by the President and not more than remaining two 

hundred and thirty-eight members to be representatives of the States and the 

Union territories. 10 The Constitution, as such, provides for a bicameral 

8 Article 79: 

Constitution of Parliament.- There shall be a Parliament for the Union which shall consist of 
the President and two Houses to be known respectively as the Council of the States and the 
House of the people. 

9 Article 81: 

Composition of the House of the People.-

(!) Subject to the provisions of Article 331, the House of the people shall consist of-

( a) Not more than five hundred and thirty members chosen by direct election from 
territorial constituencies in the States; and 

(b) Not more than twenty members to represent the Union territories, chosen in such 
manner as Parliament may by law provide. 

10 Article 80: 

Composition of the Council of the States.

(1) The Council of the States shall consist of-

( a) twelve members to be nominated by the President in accordance with the provisions 
of clause (3); and 

(b) Not more than two hundred and thirty-eight representatives of the States and the 
Union Territories. 

(2) The allocation of seats in the Council of States to be filled by representatives of the 
States and the Union Territories shall be in accordance with the provisions in that behalf 
contained in the Fourth Schedule. 

(3) The members to be nominated by the President under sub-clause (a) of clause (1) shall 
consist of persons having special knowledge or practical experience in respect of the 
such matters as the following, namely:- literature, science, art and social service. 
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legislature. Council of States, though theoretically modelled on the lines of the 

House of Lords in the British Parliament, the same has been totally different 

from the latter with regard to its constitution and powers. The Council of States, 

or "the Second Chamber" or "the Upper House" as it is popularly called, is 

envisaged as a representative body of the constituent States and as an indicator of 

federalism. The Council is provided as a forum to adequately reflect the interests 

of the constituent States and to ensure a mechanism of checks and balances 

against the exercise of power by the union government that might affect the 

interests ofthe constituent States. 11 

APPOINTMENT OF THE PRIME MINISTER 

The scheme of the Constitution is thus a representative parliamentary democracy 

with the President as the formal head of the union government with a Council of 

Ministers headed by the Prime Minister to aid and advise him. The Prime 

Minister and the other Ministers in the Council of Ministers are members of 

either House of Parliament. The Council of Ministers is collectively responsible 

to the House of the People. The Prime Minister is appointed by the President and 

the other Ministers are appointed by the President on the advice of the Prime 

Minister [Article 75(1)]. 

The Prime Minister is appointed by the President. This is one act which the 

President performs in his discretion without the advice of the Council of 

Ministers or the Prime Minister. The question of appointment of a new Prime 

Minister usually arises either after holding a fresh election to Lok Sabha, or 

when the incumbent Prime Minister dies or resigns. In such a contingency, the 

President cannot act on the advice of any Prime Minister in the matter of 

(4) The representatives of each State in the Council of State shall be elected by the elected 
members of the legislative Assemble of the State in accordance with the system of 
proportional representation by means of single transferable vote. 

{5) The representatives of the Union Territories in the Council of States shall be chosen in 
such manner as Parliament may by law prescribe. 

11 Kuldip Nayar vs. Union ~f India, (2006) 7 SCC 1. 
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selection and appointment of the Prime Minister. 12 While the Constitution prima 

facie appears to confer an unfettered discretion on the President to appoint 

whomsoever he likes as Prime Minister, in practice, it is not so. A few 

conventions, and a few constitutional provisions indirectly, restrict his choice of 

a Prime Minister. 13 It is essential that the President appoints a person as the 

Prime Minister who has the support and confidence of the members of the Lok 

Sabha, otherwise he will not be in a position to fonn a stable Ministry and carry 

the House with him in his policies and programmes and the government cannot 

function. This means that the leader of the majority party in the Lok Sabha 

should invariably be invited to become the Prime Minister. This is the principal 

limitation in practice on the President's choice. 

There is neither any specific provision in the Indian Constitution nor a 

mandatory convention debarring a member of the Rajya Sabha from becoming 

the Prime Minister. For example Mrs. Indira Gandhi, a member of the Rajya 

Sabha, became the Prime Minister in 1966. But the fact that she was elected to 

the Lok Sabha soon thereafter also shows that it is considered desirable that the 

Prime Minister should belong to the Lok Sabha. This trend, however, was 

reversed when Dr. Manmohan Singh, a member of the Rajya Sabha, was 

appointed as the Prime Minister in 2004 and again in 2009 and he occupied the 

office of Prime Minister for ten years as such without obtaining the membership 

of the Lok Sabha. Rajya Sabha is not a hereditary chamber like the House of 

Lords, and has contact with the contemporary public opinion as one-third of its 

members are indirectly elected every two years. 14 Thus, keeping the best 

democratic traditions in view and also to ensure smooth working of the 

governmental machinery, it is preferable that a member of the Lok Sabha rather 

than that of the Rajya Sabha should be the Prime Minister. In any case, a member 

12 M.P. Jain, Indian Constitutional Law, Wadhwa, Nagpur, 2005, p. 133. 

13 Ibid. 

14 Ibid, p. 134 
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of the Rajya Sabha on becoming the Prime Minister should seek election to the 

Lok Sabha at the earliest opportunity. 

In the matter of appointment of the Prime Minister, the President thus 

enjoys some marginal discretion and at critical moments, the choice of the Prime 

Minister by the President may prove to be extremely crucial. When a party has a 

clear majority in the Lok Sabha, the President has to induct the acknowledged 

leader ofthe party into the Prime Minister's office, and the President's power in 

such a case is merely formal. If, however, the political situation is not clear and 

no party has a clear majority, then the President will have some scope to exercise 

his own judgment as to who amongst the several aspirants to the office has the 

best chance of forming a stable Ministry and secure confidence of the Lok 

Sabha. But even here it may be desirable to have some agreed conventions for 

the guidance of the President, e.g., that he may invite the leader of the largest 

party in the Lok Sabha to fonn the govenunent. In the ultimate analysis, 

however. the President's choice of a Prime Minister is controlled, in practice, by 

the will of the majority in the Lok Sabha. 15 

Art. 75( 1) of the Constitution only provides that "the Prime Minister shall 

be appointed by the President and the other Ministers shall be appointed by the 

President on the advice of the Prime Minister". The Constitution is 

conspicuously silent on the question as to whom the President shall appoint as 

the Prime Minister. 

FORMATION OF MINISTRIES IN THE STATES 

The Constitution of India establishes a parliamentary form of government in the 

States as well where the Governor is the constitutional or formal head of the state 

government and exercises the powers and functions conferred upon him by the 

Constitution as per the aid and advice of his council of ministers. 

15 Ibid, p. 134. 
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Art. 154 of the Constitution vests executive power of the State in the 

Governor.16 Art. 163 of the Constitution provides for a Council of Ministers with 

the Chief Minister at the head to aid and advise the Governor. 17 The Chief 

Minister is to be appointed by the Governor and the other Ministers are to be 

appointed by the Governor on the advice of the Chief Minister. 18 The Chief 

Minister and the Ministers are members of Legislature of the State and in case 

any Minister (including the Chief Minister) is not a member of Legislature of the 

State for any period of six consecutive months, he ceases to be a Minister on 

expiration of that period [Article 164( 4)]. The Council of Ministers is 

collectively responsible to the Legislative Assemble ofthe State [Article 164(2)]. 

Art. 168 of the Constitution provides for constitution of Legislatures in 

States consisting of the Governor and the two Houses to be known as the 

Legislative Council and the Legislative Assembly (in the States of Andhra 

Pradesh, Bihar, Karnataka, Maharashtra and Uttar Pradesh) and consisting of the 

Governor and the Legislative Assembly in the other States. 19 Art. 170 provides 

16 Article 154: 

Executive Power of the State.-(l) The executive power of the State shall be vested in the 
Governor and shall be exercised by him either directly or through officers subordinate to 
him in accordance with this Constitution. 

1 7 Article 163: 

Council of Ministers to aid and advise Governor.-(1) There shall be a Council of Ministers 
with the Chief Minister at the head to aid and advise the Governor in the exercise of his 
functions, except insofar as he is by or under this Constitution required to exercise his 
functions or any of them in his discretion. 

18 Article 164: 

Other provisions as to Ministers.-

(1) The Chief Minister shall be appointed by the Governor and the other Ministers shall be 
appointed by the Governor on the advice of the Chief Minister, and the Ministers shall 
hold office during the pleasure of the Governor. 

(2) The Council of Ministers shall be collectively responsible to the Legislative Assembly 
of the State. 

(3) 

(4) A Minister who for any period of six consecutive months is not a member of the 
Legislature of the State shall at the expiration of that period cease to be a Minister. 

19 Article 168: 
Constitution of Legislature in States.-
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for composition of the Legislative Assemblies consisting of not more than five 

hundred and not less than sixty members chosen by direct election from 

territorial constituencies in the State.20Art. 171 provides for composition of the 

Legislative Councils (in the States of Andhra Pradesh, Bihar, Karnataka, 

Maharashtra and Uttar Pradesh) consisting of not more than one-third of the total 

members in the Legislative Assembly and not less than 40 members. 21 

(1) For every State there shall be a Legislature which shall consist of the Governor, and-

( a) in the states of Andhra Pradesh, Bihar, Madhya Pradesh, Maharashtra, Karnataka], 
and Uttar Pradesh, two Houses; 

(b) in other States, one House. 

20 Article 170: 

Composition of the Legislative Assemblies.-

( I) Subject to the provisions of Article 333, the Legislative Assembly of each State shall 
consist of not more than five hundred, and not less than sixty, members chosen by 
direct election from territorial constituencies in the State. 

21 Article 171: 

Composition of the Legislative Councils.-

( 1) The total number of members in the Legislative Council of a State having such a 
Council shall not exceed one-third of the total number of members in the Legislative 
Assembly of that State: Provided that the total number of members in the Legislative 
Council of a State shall in no case be less than forty. 

(2) Until Parliament by law othe1wise provides, the composition of the Legislative Council 
of a State shall be as provided in clause (3). 

(3) Of the total number of members of the Legislative Council of a State-

(a) as nearly as maybe, one-third shall be elected by electorates consisting of members 
of municipalities, district boards and such other local authorities in the State as 
Parliament may by law specify; 

(b) as nearly as may be, one-twelfth shall be elected by electorates consisting of 
persons residing in the State who have been for at least three years graduates of any 
university in the territory of India or have been for at least three years in possession 
of qualifications prescribed by or under any law made by Parliament as equivalent 
to that of a graduate of any such university; 

(c) as nearly as may be, one-twelfth shall be elected by electorates consisting of 
persons who have been for at least three years engaged in teaching in such 
educational institutions within the State, not lower in standard than that of a 
secondary school, as may be prescribed by or under any law made by Parliament; 

(d) as nearly as may be. one-third shall be elected by the members of the Legislative 
Assembly of the State from amongst persons who are not members of the 
Assembly; 

(e) the remainder shall be nominated by the Governor in accordance with the 
provisions of clause (5). 

(4) The members to be elected under sub-clauses (a), (b) and (c) of clause (3) shall be 
chosen in such territorial constituencies as may be prescribed by or under any law made 
by Parliament, and the elections under the said sub-clauses and under sub-clause (d) of 
the said clause shall be held in accordance with the system of proportional 
representation by means of the single transferable vote. 
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APPOINTMENT OF THE CHIEF MINISTER 

The Constitution thus envisages a representative parliamentary democracy with 

the Governor as the formal head of the State government and the Council of 

Ministers headed by the Chief Minister to aid and advise him. The Chief 

Minister and the other Ministers in the Council of Ministers are members of 

either House of the State Legislature. The Council of Ministers is collectively 

responsible to the Legislative Assembly of the State. The Chief Minister is 

appointed by the Governor and the other Ministers are appointed by the 

Governor on the advice of the Chief Minister [Article 164(1)]. 

Art. 164(1) of the Constitution only provides that "the Chief Minister 

shall be appointed by the Governor and the other Ministers shall be appointed by 

the Governor on the advice of the Chief Minister". The Constitution, in the case 

of appointment of Chief Minister also, is conspicuously silent on the question as 

to whom the Governor shall appoint as the Chief Minister. In exercise of this 

power, the Governor does not also have the advice of his council of ministers and 

he has act at his own discretion. In R.A. Mehta22
, the Supreme Court has held, 

"Art. 163 (2) of the Constitution provides that it would be permissible for the 

Governor to act without ministerial advice in certain other situations, depending 

upon the circumstances therein, even though they may not specifically be 

mentioned in the Constitution as discretionaryfunctions ... ........ There may even 

be circumstances where ministerial advice is not available at all i.e. the decision 

regarding the choice of Chief Minister under Article 164(1) which involves 

choosing a Chief Minister after a fresh election, or in the event of the death or 

resignation of the Chief Minister, or dismissal of the Chief Minister who loses 

majority in the House and yet refuses to resign or agree to dissolution. " 

(5) The members to be nominated by the Governor under sub-clause (e) of clause (3) shall 
consist of persons having special knowledge or practical experience in respect of such 
matters as the following, namely:- Literature, science, art, co-operative movement and 
social service. 

22 State ofGujarat vs. R.A. Mehta, (2013) 3 SCC 1. 
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PREROGATIVE POWER OF THE PRESIDENT IN APPOINTMENT OF THE PRIME 

MINISTER AND THE GOVERNOR IN APPOINTMENT OF THE CHIEF MINISTER 

Art. 75(1) of the Constitution only provides that "the Prime Minister shall be 

appointed by the President and the other Ministers shall be appointed by the 

President on the advice of the Prime Minister". Art. 164( 1 ), similarly, provides 

that "the Chief Minister shall be appointed by the Governor and the other 

Ministers shall be appointed by the Governor on the advice of the Chief 

Minister". The Constitution is conspicuously silent on the questions- as to whom 

the President shall appoint as the Prime Minister and as to whom the Governor 

shall appoint as the Chief Minister. The only qualification embodied in Art. 

75(3) is that "the Council of Ministers shall be collectively responsible to the 

House of the People'' and in Art 164(2) that ''the Council of Ministers shall be 

collectively responsible to the Legislative Assembly of the State". 

Whether the principle of collective responsibility embodied in Arts. 75(3) 

and 164(2), is any guidance to the President or the Governor in the matter of 

appointment of Prime Minister and Chief Minister has been subjected to varied 

interpretation. This varied interpretation is due to respective emphasis placed on 

the two words of the expression "collective·· and "responsibility''. Those laying 

emphasis on the word "collective" interpret the expression as meaning "all 

ministers in the Council of Minister swim and sink together". According to Lord 

Salisbury23
, the principle of collective responsibility means that "for all that 

passed in the cabinet every member of it who does not resign is absolutely and 

irretrievably responsible and has no right afterwards to say that he agreed in one 

sense to a compromise while in another he was persuaded by his colleagues". 

This interpretation of the expression envisages that each minister assumes 

responsibility for decisions of the Council of Minister. The policies and 

programmes of the Council of Ministers have to be supported by each minister, 

23 Quoted in Sir Ivor Jennings, Cabinet Government, Third Edu., Cambridge University Press, 
1959, p.277. 
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even if there may have been differences of opinion within the Council. But once 

a decision has been taken, it is the duty of each Minister to stand by it and 

support it both within and outside Parliament. 

The Supreme Court while expounding the concept said, "The concept of 

'collective responsibility' is essentially a political concept. The country is 

governed by the party in power on the basis of the policies adopted and laid 

down by it in the cabinet meeting. 'Collective responsibility' has two meanings: 

the first which can legitimately be ascribed to it is that all members of a 

Government are unanimous in support of its policies and would exhibit that 

unanimity on public occasions although while formulating the policies, they 

might have expressed a different view in the meeting of the cabinet. The other 

meaning is that the Ministers, who had an opportunity to speak for or against the 

policies in the cabinet are thereby personally and morally responsible for its 

success and failure."14 

Chandrachud, J., in State of Karnataka vs. Union of India15 said, "the 

history of the principle of collective responsibility in England shows that it was 

originally developed as against the King. The Ministers maintained a common 

front against the King, accepted joint and several responsibility for their 

decisions whether they agreed with them or not, and resigned in a body if the 

King refused to accept their advice. In relation to the British Parliament, 

collective responsibility means that the Cabinet presents a common front. In 

Melbourne's famous phrase, "the Cabinet Ministers must all say the same thing". 

The principle of collective responsibility perhaps compels Ministers to 

compromise with their conscience, but in matters of policy they have to speak 

with one voice, each one of them being responsible for the decision taken by the 

Cabinet. 

24 Common Cause VS. Union of India, (1999) 6 sec 667. 

25 State of Karnataka VS. Union of!ndia, (1977) 4 sec 608. 
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Beg, C.J., in the aforesaid case said, "each Minister can be and is separately 

responsible for his own decisions and acts and omissions also. But, inasmuch as 

the Council of Ministers is able to stay in office only so long as it commands the 

support and confidence of a majority of members of the Legislature of the State, 

the whole Council of Ministers must be held to be politically responsible for the 

decisions and policies of each of the Ministers and of his department which could 

be presumed to have the support of the whole Ministry. Hence, the whole 

Ministry will, at least on issues involving matters of policy, have to be treated as 

one entity so far as its answerability to the Legislative Assembly representing the 

electors is concerned. This is the meaning of the principle underlying Article 

164(2) ofthe Constitution." 

The Gujarat High Court has described the principle as, "collective 

responsibility means all Ministers share collective responsibility even for 

decisions in which they have taken no part whatsoever or in which they might 

have dissented at the meeting of the Council of Ministers. Collective 

responsibility means the members of Council of Ministers express a common 

opinion. It means unanimity and confidentiality."26 

A perusal of the Constituent Assembly Debates shows that this concept was 

incorporated to strengthen the position of the Prime Minister. According to Dr. 

B. R. Ambedkar, it means that no person shall be retained as a member of the 

cabinet if the Prime Minister says that he shall be dismissed, it is only when the 

members of the cabinet, both in the matter of their appointment as well as in 

dismissal are placed under the Prime Minister that it shall be possible to realize 

the ideals of collective responsibility. The principle of collective responsibility of 

the Council of Ministers to the House of the People as contained in Art. 75(3) or 

to the Legislative Assembly of the State as contained in Art. 164(2), therefore, 

does not extend to requiring the Prime Minister to enjoy the confidence of the 

House of the People and the Chief Minister, that of the Legislative Assembly of 

26 Dattaji Chirandas vs. State o[Gujarat, AIR 1999 Guj 48. 
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the State. It is rather a principle regulating the working of the Council of 

Ministers after such a Council has been formed. 

On the other hand, the authors, who lay emphasis on the word 

"responsibility" rather than on "collective''. view the real purport of this concept 

as, "the Council of Ministers is collectively responsible to the Parliament and it 

stays in power, as long as it enjoys its confidence". According to Geoffrey 

Marshall, there are three principles implicit within the concept of "collective 

responsibility": 27 

(a) The confidence principle: a government can only remain in office for so 

long as it retains the confidence of the House of Commons, a confidence 

which can be assumed unless and until proven otherwise by a confidence 

vote. 

(b) The unanimity principle: perhaps the most important practical aspect is 

that all members of the government speak and vote together in 

Parliament, save in situations where the Prime Minister and Cabinet 

themselves make an exception such as a free vote or an 'agreement to 

differ'. 

(c) The confidentiality principle: this recognises that unanimity, as a 

universally applicable situation, is a constitutional fiction, but one which 

must be maintained, and is said to allow frank ministerial discussion 

within Cabinet and Government. 

According to Geoffrey Marshall, from these broad principles can be 

suggested a number of practical applications of the doctrine, with varymg 

degrees of constitutional certainty within our political and governmental system

that a minister must not vote against government policy; that a minister must not 

27 Geoffrey Marshall, Ministerial Re.sponsihili~v. Oxford University Press, 1989, pp. 2-4 
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speak against government policy; that all decisions are decisions of the whole 

government; and, that a fonner minister must not reveal cabinet secrets. 

(i) A minister must not vote against government policy: this is perhaps the most 

fundamental point of the doctrine as, ultimately, voting strength in the House 

of Commons is not only the measure of confidence in and strength of a 

government, but is the test of its very right to exist. A vote is a clear public 

expression of a minister's support for the government (whatever that 

minister's personal opinion, expressed or otherwise). An unauthorised, 

dissenting vote would be expected to lead to immediate dismissal if there 

were no voluntary resignation. In general, an unauthorised abstention should 

lead to the same consequences, as maintenance of the doctrine is said to 

require not just the absence of dissent but the expression of positive support. 

(iV A minister must not ,speak against government policy: this is similar to the 

previous category, although a speech or other form of expression may not 

always be as clear cut as a vote. Ministers can always find ways, if they 

wish, of outwardly expressing 'loyal support' while sending out contrary 

signals (as in the 1980s 'wet' v. 'dry' argument) by code words or phrases. 

Again, there is a general implication of positive support, not simply the 

absence of dissent. Jennings asserts that 'a minister who is not prepared to 

defend a Cabinet decision must, therefore, , resign. ' 28 Further 'from the 

minister's point of view it means only that he or she must ... speak in defence 

ofthe Government ifthe Prime Minister insists'. 29 

(iii) All decisions are decisions of the whole government: this does not mean that 

the identity of the relevant departmental minister is not disclosed. The 

internal process through which a decision has been made, or the level of 

Committee by which it was taken, should not be disclosed. Decisions 

28 Ivor Jennings, Cabinet Government, Third Edn., Cambridge University Press, 1959, p. 277. 

29 Ibid, p. 278. 
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reached by the Cabinet or Ministerial Committees are binding on all 

members of the Government. They are, however, normally announced and 

explained as the decision of the Minister concerned. On occasions it may be 

desirable to emphasise the importance of a decision by stating specially that 

it is the decision of Her Majesty's Government. This, however, is the 

exception rather than the rule. This aspect of confidentiality means, for 

example, that a Minister should not, without authorisation, attribute policies, 

proposals, arguments or votes to particular ministers or groups of ministers, 

especially if the motive of the 'leaking' minister is to distance himself or 

herself from that particular position or to attack or discredit other ministers 

or their arguments. 'Competitive' leaking by Ministers as in the Westland 

affair in 1986, or coded ideological arguments as in the Thatcher 

Government of the 1980s are ways in which dissenting ministers or those 

involved in policy or other disputes can seek to fight their comer without 

explicitly breaching collective responsibility. 

(iv) A former minister must not reveal Cabinet secrets: this extended example of 

confidentiality clearly has less force than revelations when a minister is still 

in office. As the Crossman diaries episode in the mid-1970s demonstrated, 

the time factor is crucial to the enforcement of the doctrine. Ministers who 

resign can if they wish make a public statement in Parliament, and publish a 

resignation letter explaining the reason for their action. Where resignation 

statements reveal major policy or personal differences in Cabinet they can 

have serious consequences for the standing of the Prime Minister and the 

Government. 

The Supreme Court in R.K. Jain v. Union of India30 observed: 

"Confidentiality has been described as the natural correlative of 

collective responsibility. The Cabinet as a whole is responsible for 

30 (1993) 4 sec 119, at page 148. 
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the advice and conduct (~f each of its members. If any member of 

the Cabinet seriously dissents from the opinion and policy 

approved by the majority of his colleagues it is his duty as a man 

~f honour to resign. Cabinet secrecy is an essential part of the 

structure ~f government which centres (sic centuries) of political 

experience have created. To impair it without a very strong reason 

would be vandalism, the wanton rejection ~f the fruits of 

civilisation. 

"By operation ~f Article 75(3) and oaths of office and of secrecy 

taken, the individual Minister and the Council of Ministers with the 

Prime Minister as its head, as executive head ~f the State as a unit, 

body or committee are individually and collectively responsible for 

their decisions or acts or policies and they should work in unison 

and harmony. They individually and collectively maintain secrecy 

of the deliberations both of administration and ~f formulating 

executive or legislative policies. Advice tendered by the Cabinet to 

the President should be unanimous. The Cabinet should stand or 

fall together. Therefhre, the Cabinet as a whole is collective(y 

responsible fhr the advice tendered to the President and for the 

conduct ~f business qf each of his/her department. They require to 

maintain secrecy and confidentiali~y in the per:formance of that 

duty (?f c?ffice entrusted by the Constitution and the laws. Political 

promises or aims as per man?festo ~f the political party are 

necessariZv broad; in their particular applications, when voted to 

power, may be the subject ~f disagreement among the members of 

the Cabinet. Each member of the Cabinet has personal 

re.~ponsibility to his conscience and also responsibility to the 

Government. Discussion and persuasion may diminish 

disagreement, reach unanimity, or leave it unaltered. Despite 

persistence ~f disagreement, it is a decision, though some members 
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like it less than others. Both practical politics and good 

government require that those who like it less must still public(v 

support it. If' such support is too great a strain on a Minister's 

conscience or incompatible to his/her perceptions of commitment 

and he/she finds it d~fficult to support the decision, it would be 

open to him/her to resign. So the price of the acceptance of 

Cabinet office is the assumption of the responsibility to support 

Cabinet decisions. The burden of that responsibility is shared by 

all. " 

It is therefore possible to hold that the principle of collective responsibility 

of council of ministers is a principle regulating the working of council of 

ministers and it does not extend to requiring the prime minister to seek a vote of 

confidence in the Lok Sabha. The Supreme Court while expounding the concept 

has said: "The concept of 'collective responsibility' is essentially a political 

concept. The country is governed by the party in power on the basis of the 

policies adopted and laid down by it in the Cabinet meeting. 'Collective 

responsibility' has two meanings: the first meaning which can legitimately be 

ascribed to it is that all members of a Government are unanimous in support of 

its policies and would exhibit that unanimity on public occasions although while 

formulating the policies, they might have expressed a different view in the 

meeting of the Cabinet. The other meaning is that Ministers, who had an 

opportunity to speak for or against the policies in the Cabinet are thereby 

personally and morally responsible for its success and failure. 3 l 

On the other hand, constitutional authors like Geoffrey Marshall contend 

that one of the principal implications of the "collective responsibility" principle 

is that ''a government can only remain in office for so long as it retains the 

confidence ofthe House ofCommons"32 

31 Common Cause VS. Union o/India, ( 1999) 6 sec 667 

32 Geoffrey Marshall, Ministerial Responsibili(y, Oxford University Press, 1989. 
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CHAPTER-3 

THE PHENOMENON OF FRACTURED ELECTORAL VERDICTS 

AND HUNG PARLIAMENTS 

Parliamentary system of government and political parties are intrinsically 

connected to each other so much so that nowhere exists a parliamentary system 

of government without the political parties. According to Reginald G. Bassett1
, 

the British system of Government is largely the product of British party life. The 

existence of parties has been a condition of its development; and the nature of the 

parties has influenced the nature of that development. The part played by party, 

indeed, has been vital. It is not only a matter of struggles between parties; it is 

also the fact of their existence. Without party, the struggle against absolute 

monarchy could not have been won. Without party, Cabinet government could 

not have developed. "The emergence, development, and consolidation of the 

Cabinet system of government proceeded pari passu with the rise and 

development of political parties." Political parties are necessary corollary of 

representative government. 

"There never was an election without a political party", writes, Bagehot, 

"the House of Commons lives in a state of perpetual potential choice: at any 

moment it can choose a ruler and dismiss a ruler. And therefore party is inherent 

in it, is bone of its bone, and breath of its breath". 

One result of the gradual but continuous development of the British system 

of government has been the continuity of the great political parties. In countries 

1 Reginald G. Bassett, Essentials of Parliamentwy Democracy, Second Edn., Frank Cass & 
Co., London, 1964, p. 32 

151 



THE PHENOMENON OF FRACTURED ELECTORAL VERDICT AND HUNG PARLIAMENT 

where there has been a relatively sharp transition to representative institutions, 

the political parties have naturally presented a much more confusing picture. But 

in Britain one of the most striking features of the political life has been the 

emergence and maintenance of two great parties, both of which have had a 

certain continuity of existence from the Long Parliament down to the present 

time.2 

Classical writers, notably Maurice Duverger3
, argue that the first-past-the

post system led to a two-party system. He further argued that it was because the 

Anglo-American democracies have this electoral system, and not the Continental 

proportional representation system, that they were governed for the most part by 

the one or the other of the two major parties. 

There is a natural connection between the Cabinet government and what we 

call the "two-party system". lf our system of Govemment is to work with the 

maximum degree of smoothness and efficiency, it is desirable that two 

conditions should be fulfilled. First, the members of the Cabinet should be drawn 

from the same party. Having a similar general political outlook, and usually 

accustomed to working together, as a consequence of their party association, they 

are more likely to cooperate hannoniously and effectively in the Cabinet than 

perso~1s drawn from more than one party. Secondly, the majority in the popular 

house should be composed of members of the same party. Otherwise, there is 

bound to be friction between the Cabinet and the House of Commons, with 

resulting weakness and instability of the govemment. The essential point is that, 

if harmony is to be secured between the executive govemment and the 

legislature, the cabinet and the majority in the House of Commons must be of the 

same complexion; but, if the cabinet is to act with the maximum degree of 

strength and coherence, it should be a single-party cabinet supported by a single

party majority. When such a cabinet resigns, it is desirable that it should be 

2 Ibid, p. 33 

3 See, Maurice Duverger, Political Parties: Their Organization and Activity in Modern State, 
Wiley, New York, 1966. 
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succeeded by another cabinet of the same type- a Cabinet composed of members 

of another party, also supported by majority in the House of Commons composed 

of members of that same party. That implies two great parties and no more. 

With more than two important parties, a position in which no party has a 

clear majority in the House of Commons is bound to arise, sooner or later, and to 

recur. Under the multi-party conditions prevalent in most continental 

parliamentary regimes, it is almost certain that no single party will be able to 

secure a working majority. Coalition or minority ministries are constructed, often 

with much difficulty and after considerable delay. These lack as a rule a 

desirable degree of unity and responsibility. They cannot easily carry out a 

coherent policy because their work has to be based to some extent upon 

bargaining instead of natural political compromise. In such circumstances 

ministries are relatively unstable and repeated political crises are the result. 

It is not suggested that a two-party situation is indispensable but only that it 

provides the most satisfactory conditions for the working of the cabinet system. 

The two-party system has, however, important advantages over a three-party or a 

multi-party situation. Governments, nonnally enjoy greater security of tenure 

and, therefore better opportunities for effective action. They do not have to 

function in a state of continuous uncertainty; ministerial crises are relatively few 

and are seldom of long duration. The change-over from one administration to 

another is effected with the minimum of disturbance and delay. The opposition 

party is ready to provide an alternative administration from the standpoint of the 

electorate; a two-party situation undoubtedly simplifies the issues and clarifies 

responsibility. 

But there are critics of the two-party system who view simplicity of the 

two-party system as deceptive. According to them it is a highly artificial 

arrangement and that it distorts the expression of the nation's mind. The main 

argument employed is that ''there are always more than two schools of thought in 
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the nation"4
. It is a little difficult to define a "school of thought", but no doubt, it 

is true that there are more than two of them. It does not follow however that each 

school should form the basis of a separate political party; nor does it follow that a 

party-system not functioning on such a basis distorts a nation's verdict. There is 

no readymade "mind" of the "nation"; there are hundreds of thousands of 

electors with the most diverse views and utmost variety of political interests and 

intelligence. Some kind of order has to be evolved out of this chaos, and party 

plays an indispensable part in the process. 

There are merits and demerits of two-party situation and multi-party 

situation and therefore, it would be unwise to draw a sharp distinction between a 

two-party situation and a multi-party situation. All kinds of political groups are 

bound to exist, under a two-party system they are combined in a particular way, 

not eliminated. Under a multi-party system, they function separately, and are 

faced with the problems of combination and agreement. It is held on the one side 

that a two-party system conceals the real position, and therefore fails to make 

clear need for seeking agreement. By making possible nominal majorities it 

encourages delusive hopes and rash expectations; and it results in violent 

oscillations of policy. On the other side, it is contended that a multi-party system 

increases opportunities for obstruction, tends to rigidity, and, in practice, 

increases the difficulties not only of securing the desirable measure of agreement 

but also of securing the indispensable measure of agreement among a majority of 

the community without which parliamentary government cannot function. It 

confuses and irritates the electorate; while the deceptive impressions of 

simplicity and clarity which may be engendered by the two-party system can be 

countered in other ways. On this side, it is held that the circumstances of a two

party situation impose upon the party concerned the requisite caution, breadth 

4 Reginald G. Bassett, Essentials of Parliamentary Democracy, Second Edn., Frank Cass & 
Co., London, 1964, p. 36. 
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and flexibility; and that, in fact, the oscillation of policy are not of a violent 

character. 5 

There may be divergent views as to the respective merits and demerits of a 

two-party and a multi-party situation. But it is clear that the problems of 

representative government are essentially the same under both set of conditions. 

It is also clear that there is a gradual break down in two-party situations in most 

of the Westminster model parliamentary democracies across the world. In 

Britain, the breakdown of the two-party system has been the subject of much 

debate. Many people regard the breakdown as final. In their opinion the tendency 

is towards the disintegration of the Great parties and the development of a multi

party or group system. Others regard this only as a temporary phenomenon that 

will again give way to emergence of two-party situations. Bassett6 is of the view 

that there is a danger in taking a too short a view and it is as yet premature to 

assume the final disappearance of the two-party system. All the parties are, to a 

greater or less degree, in the melting-pot; it is well within the bounds of 

possibility that a two-party position will re-emerge. 

Irrespective of the analyses and predictions as to whether two-party 

situations are heading for a doom or bloom, the fact is that there is a wave of 

breakdown of two-party situations. The most recent elections in Britain, Canada, 

and Australia have all produced hung parliaments. Before· Australia's 2010 

election, its most recent hung parliament occurred in 1940.7 In the UK, before the 

2010 general election the most recent hung parliament occurred in 197 4. 8 Of the 

three states UK, Canada and Australia, Canada has experienced hung parliaments 

most frequently. Of the nine federal elections held between 1957 and 1979, six 

resulted in hung parliaments. However, from the 1980 election until the 2004 

5 Ibid, p.38. 

6 Ibid. 

7 Mathew Liddy, Australia's Hung Parliament Explained. Australian Broadcasting Company, 
October 13, 2010. 

8 Butler, David, and Dennis Kavanagh, The British General Election of February 1974, St. 
Martin's Press, New York, 1974. 
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election Canadian federal elections produced majority governments each time. 

The federal elections of 2004, 2006, and 2008 all produced hung parliaments.9 

There is a body of literature which analyse the breakdown of two party 

system. Jennifer Biess 10 in her study tried to identify factors that explain the 

current wave of emergence of new political parties and the resultant hung 

parliaments 111 advanced industrial Westminster model parliamentary 

democracies. Biess analyzes the role played by the rise of post-materialist values 

in advanced industrial societies in the occurrence of hung parliaments. According 

to her, traditionally class has been the primary electoral cleavage. Some scholars 

argue, however, that in advanced industrial societies the emergence of new social 

issues has led to a decline in the dominance of class-based voting. Clark and 

Lipset argue that the importance of class in advanced industrial societies is 

decreasing because "in recent decades traditional hierarchies have declined and 

new social differences have emerged". 11 Clark and Lipset claim that class-based 

voting has declined and is being replaced by post-industrial politics, which they 

refer to as the "New Political Culture'·. The following circumstances define the 

·'New Political Culture'': (a) social and economic issues are clearly distinguished: 

(b) social issues and consumption issues are more salient as compared to fiscal 

economic issues; (c) issue politics and more widespread citizen participation are 

increasing while hierarchical political organizations have declined; and (4) the 

New Political Culture views are more prevalent in younger, more educated, and 

more affluent people and societies. 12 Clark and Lipset ground their reasoning in 

terms of the economy and the family, which relate to the decreased influence of 

9 Parliament of Canada, 2009. 

10 Jennifer Biess, "What's the Hang Up?: Exploring the Effect of Post-materialism on Hung 
Parliaments," Res Publica- Journal of Undergraduate Research, Vol. 16 (2011). 

11 Terry Nichols Clark and Seymour Martin Lipset, "Are Social Class Dying?" in Terry 
Nichols Clark and Seymour Martin Lipset, eds., The Breakdown of Class Politics, Woodrow 
Wilson Center Press, Washington DC, 2001, p. 39. 

12 Terry Nichols Clark, "A Debate Over - Are Social Class Dying?" in Terry Nichols Clark 
and Seymour Martin Lipset, eds., The Breakdown of Class Politics, Woodrow Wilson 
Center Press, Washington DC, 2001, p. 278. 
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hierarchical social structures. It is these hierarchies, they argue, that maintain 

rigid class structures. They contend that political issues change with increased 

affluence: with increased affluence, people will take basic security needs for 

granted and consider other things, including lifestyle and amenity issues. This 

decreases the power of class and hierarchy. 13 They also argue that the family has 

embraced more egalitarian values, which further decreases the importance of 

hierarchical arrangements in society. 14 

Hout, Brooks and Manza dispute Clark and Lipset's claim that class is 

declining; instead they argue that class is becoming more complex. They 

concede that dichotomous class models are no longer appropriate, but affirm that 

this does not mean class is dying. Hout and his colleagues make several specific 

criticisms of Clark and Lipset's work. First, they point to the persistence of 

income inequality despite the growth of the middle class to show that class is still 

relevant in the modem context. 15 From a methodological stance, they argue that 

the Alford Index used by Clark and Lipset to measure the decline of class-based 

voting is too crude and underestimates the importance of class in voting. 16 

While Clark and Lipset focus on hierarchical societal structures that 

promote rigid class stratification, Inglehart's theory of post-materialist values 

focuses on the impact of increased affluence on an individual's value priorities, 

drawing primarily on Maslow's hierarchy of needs. His argument is two-fold. 

First, Inglehart posits that when people experience economic scarcity and 

hardship they will give high priority to economic security and safety needs. 

However, people in an environment of affluence do not experience the same 

scarcity, so they will move beyond economic security and safety needs and place 

13 Terry Nichols Clark and Seymour Martin Lipset, "Are Social Class Dying?" in Terry 
Nichols Clark and Seymour Martin Lipset, eds., The Breakdown of Class Politics, Woodrow 
Wilson Center Press, Washington DC, 2001, p. 41. 

14 Jbid,p.51. 

15 Ibid, p. 60. 

16 The Alford Index is calculated by subtracting the percentage of middle class voters who 
vote for the traditionally working class party from the percentage of the working class that 
vote for the working class party. 
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more value on higher order aesthetic and intellectual needs, which he refers to as 

post-materialist values. 17 Second, Inglehart stresses that the conditions in which 

one grows up are most important, since it is when values form. Because of this 

he stresses that the impact of post-materialist values should increase over time as 

more people grow up in affluent circumstances. 18 

Inglehart recognizes that materialist values, those based on economic 

security and safety needs, will still be prevalent in society. This leads him to 

argue that post-materialists will prefer change-oriented political parties. 19 

Traditionally, the "change-oriented" parties are those of the ideological Left. This 

would lead affluent, middle-class voters to vote for Leftist political parties 

despite their class-based connection with the parties of the Right. Furthennore, 

working class voters, who are more likely to experience scarcity and possess 

materialist values, may choose to vote for the parties of the Right who 

traditionally espouse those values. 20 Because of this, I nglehart contends, ·'The 

rise of Postmaterialist issues, therefore, tends to neutralize political polarization 

based on social class. "21 

Dalton characterizes Inglehart's framework as "the most systematic attempt 

to describe the value changes that are transfonning advanced industrial 

societies. "22 Dalton makes a clear distinction between materialist and post

mate1ialist values. Values that stem from physiological needs, which include 

both sustenance and safety needs, are deemed materialist; these values include 

economic stability, economic growth, fighting rising prices, strong defence 

17 Ronald lnglehart, 'The Silent Revolution in Europe: lntergenerational Change in Post
lndustrial Societies", The American Political Science Review, 65 (4) (December 1971), pp. 
991-1017. 

18 Ibid. 

19 Ibid. 

20 Ronald lnglehart, Cultural Shift in Advanced Industrial Society, Princeton University Press, 
Princeton, New Jersey, 1990, p. 257 

21 Ibid, p. 259. 

22 Russell J Dalton, Citizen politics. Third Edition, Chatham House Publishers, New York, 
2002, p. 79. 

158 



THE PHENOMENON OF FRACTURED ELECTORAL VERDrCT AND HUNG PARLIAMENT 

forces, fighting crime, and maintaining order. After safety and sustenance needs 

are met, people can attend to their social and self-actualization needs. Post

materialist values stem from these higher order needs and include having a less 

impersonal society, having more say in your job or community, having more say 

in government, valuing free speech, believing that ideas count, and valuing green 

space.23 

Beck presents another critique of the post-materialist values argument. He 

posits that societies have moved from the first modernity to the second 

modernity. The first modernity entails "the collective patterns of life, progress 

and controllability, full employment and exploitation of nature;" however, the 

developments of the first modernity have been fraught with unintended 

consequences, which the second modernity must now rectify.24 Thus, the recent 

concern with issues like environmentalism and nuclear disarmament, which are 

post-materialist values from Inglehart's perspective, actually is the result of the 

consequences of development during the first modernity. Thus, for Beck the 

second modernity is reflexive.25 While Beck presents an interesting alternative 

thesis to the discussion of value change, he still seems to agree that post

materialist society or second modernity has different values than materialist 

society of first modernity. Thus, while the exact nature of value change is still 

being debated, scholars agree that values have changed in advanced industrial 

societies. 

Both Dalton and Inglehmi posit the existence of a New Politics dimension 

that accounts for the emergent post-materialist values. Dalton distinguishes 

between the "Old Politics" and "New Politics" to differentiate between traditional 

and post-materialist political alignments.26 Class is the primary factor that 

23 Ibid. 

24 Ulrich Beck, Risk Society, Polity Press, Cambridge, 1999, p. 2. 

25 Ibid. 

26 Russell J Dalton, Citizen politics. Third Edition, Chatham House Publishers, New York, 
2002, p. 134 .. 
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structures the old political cleavages, with the Old Left representing the working 

class and labor unions and the Old Right identifying with business interests and 

the middle class.27 New Politics is the post-materialist political dimension. While 

Dalton recognizes that Old Politics is still the primary ground for partisan 

conflict, he argues that New Politics affects party systems in advanced industrial 

societies, because "it can cut across the established Old Politics cleavage."28 

Since new political cleavages do not line up with old political cleavages, the 

emergence of this second dimension does not further polarize the major parties. 

Also, non-established parties have been more likely to adopt post-materialist 

positions than the major parties, which has helped smaller parties be more 

successful.29 Furthermore, the introduction of the New Politics cleavage has 

contributed to partisan dealignment, which refers to "the erosion of the social 

group basis of party support. "30 This trend has increased electoral volatility and 

loosened the hold that the cleavages of Old Politics had on voter choice. 

This may also help to explain the importance of anti-party sentiment 

amongst electorates in the UK, Canada, and Australia. Belanger contends that 

there is a feeling of "political malaise" in post-industrial nations; people are 

becoming more critical of political parties, especially after those parties fail to 

meet the electorate's expectations for policy and service provision. While 

Belanger does not specifically connect his argument to those made by Dalton, 

this could be due to Dalton's claim that it is generally minor parties that embrace 

post-materialist platforms rather than the traditional parties. Similarly, Belanger 

argues that while this feeling is detrimental to major parties, it can be positive for 

third parties. Political malaise manifests itself in two forms: negative attitudes 

toward the major parties, which he calls specific antiparty sentiment and negative 

attitudes towards parties per se, which he refers to as general antiparty 

27 Ibid. 

28 Ibid. 

29 Ibid. 

30 Ibid, p. 183. 
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sentiment. 31 He finds that antipartyism brings people to vote for third parties. 

This is especially true of people who feel specific antiparty sentiment; however, 

third parties who utilize antiparty rhetoric and paint themselves as "antiparty 

parties" benefit from general anti party sentiment as well. 32 

But why are these developments relevant to the recent wave of hung 

parliaments in majoritarian states? The decline of the old political cleavage of 

class and the rise of new political post-materialist issues has complicated the way 

in which people vote. The choice is no longer between two distinct alternatives 

as proponents of the Westminster model claim. Class is declining in its 

importance because other issues - post-materialist social issues - are rising in 

saliency. Thus, voters are no longer simply voting for whichever party most 

naturally represents them based on their class background. 

India has also witnessed emergence of multi-party situation. From the 

number of 17 National Parties, State Parties and registered unrecognised Political 

Parties, registered with the Election Commission of India in the year 1951, the 

number has steadily risen to 1746 in the year 2014. An interesting feature is that 

while there were 11 national parties in 1951, their number has declined to 6 in 

the year 2014. On the other hand there were only 4 State Parties in 1951, whose 

number has risen to 47 in 2014. Further, there were only 2 registered

unrecognised political parties in India in 1951, whose number now stands a a 

whopping 1693. 

Eswaran Sridharan33 m his analysis of the emergence of a plethora of 

political parties in India is of the view that there are three key points that explain 

emergence of this pattern: First, India uses what is colloquially known as a first

past-the-post system, which is technically known as the single-member district 

31 Eric Belanger, "Antipartyism and Third-party Vote Choice: A Comparison of Canada, 
Britain, and Australia", Comparative Political Studies, 2004, 37(9): p. 1054-78 .. 

32 Ibid. 

33 Eswaran Sridharan, "Coalitions and Patty Strategies in India's Parliamentary Federation", 
The Journal of Federalism, 33:4, (Fall2003), Publius. 
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simple plurality (SMSP) electoral system. Second, the polity is not only 

parliamentary but also federal. It is the federation that has come to define the 

basic framework for the party system. Federalism has allowed the creation of 

state party systems, which in aggregate become the national party system. Third, 

India has a particular pattern of social heterogeneity in that it is multiethnic in 

terms of religion, caste, language, and tribe in both the national and the state 

arenas, with intrastate cleavages of religion, caste and tribe. 

According to Sridharan, Duverger's theori4 
- that the first-past-the-post 

system leads to a two-party system and that because the Anglo-American 

democracies have this electoral system, and not the Continental proportional 

representation system, that they were governed for the most part by the one or 

the other of the two major parties - does not stricto sensu apply to India because 

oftwo primary factors. viz. lndia's federal polity and India's particular pattern of 

social heterogeneity which is multiethnic in terms of religion, caste, language, 

and tribe in both the national and the state arenas, with intrastate cleavages of 

religion, caste and tribe. India, though adopted the first-past-the post system had 

till 1989 a predominantly one-party dominant system with no second major party 

in the horizon. The phase from 1989 onwards have seen not the growth of a 

second major. political pmty to bring about a situation of two major political 

parties under the two-party system, but has seen, rather mushrooming of a 

plethora of political parties. According to Sridharan, federal nature of the Indian 

polity and strong regional sentiments have facilitated growth of multiple political 

parties as against Duverger's two-party situation. According to him, it is India's 

parliamentary federal structure that provides the framework within which strong 

state parties coexist with national parties. The distribution of power between the 

Centre and the States provides enough powers to the States for there to be 

incentives to set up state parties aimed at capturing state governmental power. 

34 Maurice Duverger, Political Parties: Their Organization and Activity in Modern State, 
Wiley, New York, 1966. 
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By and large, both at the centre and in all the States (except Kerala), from 

1952 to 1967, India witnessed one dominant party rule of the Congress, with the 

non-Congress parties remaining in the opposition. In some states the political 

picture in the parliamentary form of government was so unbalanced that the 

opposition parties were pushed almost to the fringe. This was the hangover of the 

political climate that emerged from the freedom struggle in which the Congress 

had occupied a pivotal position and had retained its broad political appeal. 

There was however a gradual shift from the pattern of one dominant party 

rule. Though the Congress party retained its pre-dominance at the centre till 

1989, its dominance at state level was gradually diluted. The regional state-level 

political parties, with state-level leaders and addressing the regional and religion, 

caste and language based issues, emerged to capture powers at the state levels. 

This has led to emergence of regional parties in the states. The emergence and 

rise of the Telugu Desam Patiy in Andhra Pradesh is the result of Telugu 

regional identity. The further developments in Andhra Pradesh leading to 

creation of the separate states of Seemandhra and Telangana have led to 

emergence of two more Andhra Pradesh based regional parties - Telangana 

Rashtra Samithi and the YSR Congress. The Shiv Sena and The Maharashtra 

Navnirman Sena in Maharashtra is based on regional Maratha identity. The 

Shiromani Akali Dal in Punjab, the Asom Gana Parishad and Bodoland Peoples 

Front of Assam, Dravida Munnetra Kazhagam DMK and All India Anna Dravida 

Munnetra Kazhagam in Tamilnadu, Jharkhand Mukti Morcha in Jharkhand, the 

Sikkim Democratic Front in Sikkim, the Gorkha National Liberation Front in 

Darjeeling district of West Bengal, the Naga People's Front in Nagaland, the 

Mizoram People's Conference, the Mizo National Front and the Zoram 

Nationalist Party in Mizoram, United Democratic Party and National Peoples 

Party in Meghalaya are parties based on regional aspirations and regional 

identities. Similarly, the Biju Janata Dal in Orissa, and the Trinamool Congress 

in West Bengal are regional parties with regional aspirations. The Communist 

pmiy of India Marxist and its left-front partners in West Bengal, Tripura and 
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Kerala, Rashtriya Janata Dal and Janata Dal (United) in Bihar, Samajwadi Party 

and Bahujan Samaj Party in Uttar Pradesh, Janata Dal (Secular) are the other 

important regional political parties. 

Thus, there is a range of State parties, a development buttressed by the fact 

that Indian federalism is based on the linguistic principle whereby each 

territorially concentrated linguistic group has its own linguistically homogenous 

state, leading to a mosaic of linguistic states. In Sridharan's35 view, in India 

Duverger's law plays itself out at the constituency and state levels; therefore, it is 

federalism, combined with Duverger's law, which is generated by polarization in 

the States. Thus, while there are "bipolarities" in most States with only two 

leading parties or groups, these differ from State to State, with the result that they 

add up to a large number of parties nationally leading to the emergence of 

"multiple-bipolarities". Therefore, although the States have mainly bipolar 

situation, at the national level the party system is highly fragmented with a large 

number of significant parties and no single party with a majority. 

The emergence of the Aam Aadmi Party in the urban conglomerates is 

another significant political development in India, which to some extent reflects 

the "New Political Culture" of Clark and Lipset36
• Though India as a whole is not 

an industrialised country to call for political analysis on the basis of materialism 

and post-materialism, but the urban pockets of National Capital Territory, which 

to some extent are urban and commercialised and industriliased, have the 

characteristics of New Political Culture. The emergence of Aam Aadmi Party 

can to some extent be attributed to the fact that social and economic issues are 

clearly distinguished; social issues and consumption issues are more salient as 

compared to fiscal economic issues; issue politics and more widespread citizen 

participation are increasing while hierarchical political organizations have 

35 Eswaran Sridharan, "Coalitions and Party Strategies in India's Parliamentary Federation", 
The Journal of Federalism, 33:4, (Fal12003), Publius. 

36 Terry Nichols Clark and Seymour Martin Lipset, "Are Social Class Dying?" in Terry 
Nichols Clark and Seymour Martin Lipset, eds., The Breakdown of Class Politics, Woodrow 
Wilson Center Press, Washington DC, 2001. 
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declined; and the New Political Culture views are more prevalent in younger, 

more educated, and more affluent people and societies. 37 This, to some extent is 

also due to what Belanger38 calls the feeling of "political malaise". According to 

Belanger, in post-industrial nations, people are becoming more critical of 

political parties, especially after those parties fail to meet the electorate's 

expectations for policy and service provision. This phenomenon has further been 

explained by Dalton39
, who claims that while the feeling of "political malaise" 

may be detrimental to major parties, it can be positive for smaller parties as it 

brings people to vote for third parties. 

An exhaustive analysis of factors which had led and which are still leading 

to mushrooming growth of political parties in India is beyond the scope of this 

work. Nevertheless, the facts clearly demonstrate that there has been a sharp rise 

in the number of political parties in India. This is evident from the fact that, as 

per Election Commission of India records, as on 1 01
h March 2014, there were 6 

National Parties and 47 State Parties. Besides the above National and State 

Parties, there are 1693 registered-unrecognised Political Parties registered with 

the Election Commission of India. The names of the National Parties and the 

State Parties are as follows: 40 

National Parties: 

1. Bahujan Samaj Party 

2. Bharatiya Janata Party 

3. Communist Party of India 

4. Communist Party of India (Marxist) 

5. Indian National Congress 

6. Nationalist Congress Party 

37 Terry Nichols Clark, "A Debate Over- Are Social Class Dying?", in Terry Nichols Clark 
and Seymour Martin Lipset, eds., The Breakdown of Class Politics, Woodrow Wilson 
Center Press, Washington DC 2001, p. 278. 

38 Supra, Note 31. 

39 Supra, Note 22. 

40 As per the data of the Election Commission of India. 

165 



THE PHENOMENON OF FRACTURED ELECTORAL VERDICT AND HUNG PARLIAMENT 

State Parties 

1. Telangana Rashtra Samithi 

2. Telugu Desam 

3. All India Trinamool Congress 

4. People's Party of Arunachal 

5. All India United Democratic Front 
,' 

6. Asom Gana Patishad 

7. Bodoland Peoples Front 

8. Janata Dal (United) 

9. Lok Jan Shakti Party 

10. Rashtriya Janata Dal 

11. Maharashtrawadi Gomantak 

12. Haryana Janhit Congress 

13. Indian National Lok Dal 

14. Jammu & Kashmir National Conference 

15. Jammu & Kashmir National Panther's Pa1iy 

16. Jammu & Kashmir Peoples Democratic Party 

17. AJSU Party 

18. Jharkhand Mukti Morcha 

19. Jharkhand Vikas Morcha (Prajatantrik) 

20. Janata Dal (Secular) 

21. Karnataka Jantha Paksha 

22. Kerala Congress (M) 

23. Indian Union Muslim League 

24. Maharashtra Nirman Sena 

25. Shiv Sena 

26. Manipur State Congress Party 

27. Naga People's Front 

28. People's Democratic Alliance 

29. United Democratic Party 
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30. Hill State People's Democratic Party 

31. National People's Party 

32. Mizo National Front 

33. Mizoram People's Conference 

34. Zoram Nationalist Party 

35. Aam Aadmi Party 

36. Biju Janata Dal 

3 7. All India Anna Dravid Munnetra Kazhagam 

38. Dravid Munnetra Kazhagam 

3 9. All India N. R. Congress 

40. Pattali Makkal Katchi 

41. Shiromani Akali Dal 

42. Sikkim Democratic Front 

43. Desiya Murpokku Dravida Kazhagam 

44. Rashtriya Lok Dal 

45. Samajwadi Party 

46. All India Forward Block 

4 7. Revolutionary Socialist Party 

The rise in the number of political parties in the fray naturally leads to 

fragmentation of votes. However, due to the first-past-the post electoral system, 

any person who secures the maximum vote, irrespective of whether or not he got 

a majority of votes cast, is declared elected. This has been a boon in the disguise 

inasmuch as an analysis of votes secured by political parties in the Parliamentary 

elections through the years would show that the Congress Party, though secured 

much less than 50% of the votes cast, but managed to secure a majority of the 

seats in the Lok Sabha. 
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VOTES AND SEATS SECURED BY THE CONGRESS PARTY OVER 
, SUCCESIVE GENERAL ELECTIONS 

YEAR PERCENT SEATS TOTAL PERCENT 

OF VOTES SEATS OF SEATS 

CAST 

1952 45.0% 364 489 74.4% 

1957 47.8% 371 494 75.1% 

1962 44.7% 361 494 73.0% 

1967 40.8% 283 520 54.4% 

1971 43.7% 362 518 69.9% 

1977 34.5% 154 542 28.4% 

11980 ---t 42.7% 353 J542 65.1% 
-

1984 48.1% 415 543 76.4% 

1989 39.5% 197 543 36.3% 

1991 36.4% 244 543 44.9% 

1996 28.8% 140 543 25.8% 

1998 25.8% 141 543 25.8% 

1999 28.3% 114 543 21.0% 

2004 26.5% 145 543 26.7% 

2009 28.6% 206 543 37.9% 

The first-past-the-post system, in spite of splintering of more than 50% of 

votes to other political parties, right from the first general elections helped in 

giving the Congress Party a majority of seats in the Lok Sabha. However, the 

first-past-the-post system could give 50% or more of the seats to Congress Party 

as long as Congress Party could secure at least 40.8% of the votes cast. But after 

the general elections of 1984, when the Congress Party slipped to below 40.8% 

of the vote share, and other political parties started sharing the remaining votes, 

we have witnessed fractured electoral mandates resulting in hung Parliaments 

with no single political party having the working majority to form the ministry. 
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The same phenomenon has been repeated over and over again in the States 

as well, where due to multiplicity of political parties in the election fray, the 

votes are divided and none of the political parties emerge as a majority party to 

be able to form the ministry. 

The Supreme Court in S.R. Bommai41 has observed that frequent elections 

would belie the people's belief and faith in the parliamentary government, apart 

from the enormous election expenditure to the State and the candidates. It also 

generates disbelief in the efficacy of the democratic process which is a death

knell for the parliamentary system itself. 

41 S.R. Bommai vs. Union of India, ( 1994) 3 SCC I. 
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CHAPTER-4 

PROBLEM OF FORMATION OF MINISTRY IN CASE OF 

FRACTURED ELECTORAL VERDICT 

The Constitution of India adopts the W estrninster model of parliamentary 

government. Although the model adopted by the Indian Constitution is a slightly 

modified version of the Westminster model of government, one of these 

important modifications being replacement of monarchy by a republican 

presidency. The President of India is elected and not a hereditary monarch, yet, 

the position of the President under the Constitution of India, corresponds to that 

of the King or the Queen in England. This concept was borrowed from the 

Constitution of Eire and the framers of the Constitution have tried to assimilate 

the position of an elected President with that of a hereditary Monarch. The 

President of India, under the constitutional scheme is the Head of State. The real 

executive power is vested in the Council of Minister headed by the Prime 

Minister. 

In the Westminster system where the Crown is the titular Head of State and 

the real executive power vests in the cabinet headed by the Prime Minister, the 

Crown appoints the Prime Minister, from amongst the members of Parliament, 

who is the actual Head of Government. The Prime Minister then selects his 

Cabinet, choosing its members from among the members of Parliament. The 

Prime Minister then recommends them to the Crown who then appoints the 

members of the cabinet. Led by the Prime Minister, the Cabinet is collectively 

responsible to the House of Commons. 

Theoretically, though, the Crown has unfettered choice in selecting the 

Prime Minister. Actually, but, it is now fettered by the convention that has 
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evolved in England since 1688, that the Queen must call a person who is capable 

of commanding the confidence of the House of Commons. 

The party system originated in England in the 171
h century. Some attribute 

the origin of political parties in England to the period of Exclusion Crisis (1679-

1681) when the terms Whig and Tory were used as party levels. Others attribute 

this to the Glorious Revolution (1688-1689), when the Whigs had initiated the 

process of political organization by holding political clubs, by coordinating 

tactics and strategy, by employing electoral agents, by adopting a sophisticated 

propaganda campaign with visual, audio, and printed media. By their propaganda 

campaign, they tried to mobilize the polulace nationwide to support their 

platform through mass petition campaigns and political rallies. To counter the 

Whigs' challenge, the Tories also adopted many ofthe Whigs' organizational and 

propaganda techniques. The Whigs gradually transformed into and took the new 

name of "the Liberal Party" in 1832. The Tories, who had lost their clout during 

much of the 181
h century, revived in later part of the 191

h century and became "the 

Conservative Party". The later 191
h century Britain witnessed emergence of new 

political parties representing the working class. Such parties, including the 

Independent Labour Party, Social Democratic Federation and others later on 

joined and formed the Labour Party. The seeds of the party system were sown 

since 1688 and ever since, in one fonn or other, the Prime Ministers were 

appointed by the Crown on party lines considering which party has the majority 

in the House of Commons. 

This long practice of centuries had established a convention that the Queen 

must call the leader of that party which has a majority in the House of Commons. 

The reason is that the elections were conducted on party lines, and one party or 

the other had majority in the House of Commons. Thus if Crown chose some 

other person, rather than the leader of majority party in the House of Commons, 

the party in majority in the House of Commons would paralyse the government. 

Thus this convention crystallized and now it is a settled convention that the 
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Crown must invite the leader of the majority party in the House of Commons to 

form the ministry. This convention is based on the fundamental principle of 

cabinet govenunent that the cabinet must have the confidence of the majority in 

the House of Commons. 

This is an accepted rule and has been reasserted by constitutional authors. 

According to Bradley, where the elections result produces a clear majority for 

one party, the Sovereign has no discretion to exercise. The Crown must appoint 

that person as the Prime Minister "who is in the best position to receive the 

support of the majority in the House of Commons". 1 According to 0. Hood 

Phillips the Crown must appoint a "ministry that can hold the majority in the 

House. "2 Dicey says, "The party who for the time being command a majority in 

the House of Commons, have (in general) a right to have their leaders placed in 

office."3 According to Wade, "the support of the party which may be expected to 

command a majority in the House of Commons is a condition precedent to 

acceptance of the office".4 Wade while discussing development of the principle 

of collective responsibility fu11her says, "Accordingly there has been evolved 

since 1688 the rule of collective responsibility which rests upon convention 

alone." Jennings says, "The King must invite the most influential leader of the 

party or group commanding a majority of the House of Commons to form a 

Ministry." Jennings further says, "The Government is a body of party politicians 

selected from among the members of that party or group of parties which has a 

majority or can secure a majority in the House of Commons." 5 

Harold J. Laski in his 'Reflections on the Constitution' says, the Cabinet 

remains, in ·essence, a committee of the party or parties with a majority in the 

See, Bradley, Constitutional and Administrative Law, 13th Edn., 2003. 

2 0. Hood Phillips, Constitutional Laws of Great Britain, Sixth Edn., Sweet and Maxwell, 
London, 1946,p.34. 

3 A. V. Dicey, The Law of the Constitution, Elibron Classics, 2000. 

4 See, E.C.S. Wade, Constitutional and Administrative Law, Ninth Edn., Longman, London, 
1977. 

5 Ivor Jennings, Cabinet Government, Cambridge University Press, 1959, p. 20. 
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House of Commons. 6 J. A. G. Griffith, says, "The Prime Minister is the leader of 

the political party which can command a majority in the House ofCommons". 7 

According to Rodney Brazier8
, the appointment by the Sovereign of a 

Prime Minister is an act done by virtue of royal prerogatives. In theory, the 

Queen could commission anyone she pleased to form a government. But in 

practice, such theory is entirely removed from reality, because of course today 

the royal discretion is subject to several limiting factors, the most important of 

which is that in making an appointment she should commission that person who 

seems able to command a majority in the House of Commons. Although the 

formal appointment of a Prime Minister is a prerogative act, the actual choice no 

longer normally lies with the Queen at all: in that sense the selection of a new 

Prime Minister does not depend upon any prerogative power. For, in most cases 

the identity of the politician who is to remain or is to become the Prime Minister 

is obvious. 

Therefore, the choice of the Prime Minister by the Crown has become 

almost automatic in nonnal circumstances. Where an election produces an 

absolute majority in the House of Commons for one party, the leader of that 

party is invited to become the Prime Minister or if already Prime Minister, he or 

she would continue in office. The Crown has no choice and must invite the 

leader of party or group commanding a majority in the House of Commons to 

fonn a ministry. The Crown can no longer impose his personal wishes as against 

the majority in the House of Commons, in the choice of his ministers. The party 

which commands the m~jority in the House of Commons is entitled to have its 

leader appointed as the Prime Minister. 

Under Article 75(1) of the Constitution of India, the President has the 

power to appoint the Prime Minister and under Article 164( 1) the Govemor has 

6 See, Harold J. Laski, Reflections on the Constitution, University of Manchster Press, 19 51. 
7 J.A.G. Griffith, Parliament: Functions, Practice and Procedures, Sweet and Maxwell, 

1989, p. 20. 

8 Rodney Brazier, Constitutional Practice, Clarendron, 1988, p. 6. 
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the power to appoint the Chief Minister of a State. However, apart from Article 

75(3) and 164(2), which mention about the principle of collective responsibility 

of the ministers to the respective House, there is no other guidance provided as to 

whom the President or the Governor should appoint as the Prime Minister or the 

Chief Minister. However, since, the elections to the House of the People and the 

State Legislative Assemblies are contested principally by the political parties 

who set up their candidates at the election, this long standing convention has 

been duly accepted and followed in India. It is on account of this convention that 

the President and the Governor invite the leader of the political party which has 

obtained majority, to form the Government. The President appoints the Prime 

Minister and then the Ministers are appointed on the advice of the Prime 

Minister, who constitute the Council of Ministers. Similarly, the Governor 

appoints the Chief Minister and then the Ministers are appointed on the advice of 

the Chief Minister, who together constitute the Council of Ministers. 

Following the general elections from 1952 through 1971 and then again in 

1980 and 1984, the leader of the Congress Party which secured majority in the 

Lok Sabha were appointed as the Prime Minister. Thus following the first 

general elections in independent India held in 1952, Indian National Congress 

Party secured 364 seats out of 489 seats (74.4% seats) in the Lok Sabha. Hence, 

the President of India, Dr. Rajendra Prasad appointed the leader of the Indian 

National Congress Party, Jawahar Lal Nehru as the Prime Minister. This was 

followed in 1957 and 1962, when the Indian National Congress Party secured 

371 seats out of 491 seats (75.1% seats) and 361 seats out of 494 seats (73% 

seats) in the Lok Sabha. Hence, the President of India, Dr. Rajendra Prasad 

appointed the leader of the Indian National Congress Party as the Prime Minister. 

During the life of the 3rd Lok Sabha, Jawahar Lal Nehru died. The President of 

India, Dr. Sarvepalli Radhakrishnan, then appointed the leader of the Indian 

National Congress Party Lal Bahadur Shastri as the next Prime Minister. In 1967 

and 1971 general elections, the Indian National Congress Party secured 283 out 

of 520 seats (54.4% seats) and 362 out of 518 seats (69.9% seats) in the Lok 
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Sabha. The Presidents of India, Dr. Radhakrishnan and Dr. V.V. Giri, following 

the convention appointed Smti. Indira Gandhi, the leader of the Indian National 

Congress Party, as the Prime Minister in 1967 and 1971 respectively. In 1980 

general elections, the Indian National Congress Party secured 353 out of 542 

seats (65.1% seats). President, Neelam Sanjeeva Reddy also followed suit and 

appointed Smti. Indira Gandhi, the leader of the Indian National Congress Party, 

as the Prime Minister. In 1984 general elections also the Indian National 

Congress Party emerged as majority party in the Lok Sabha with 415 out of 543 

seats (76.4% seats). President Zail Singh accordingly appointed Rajiv Gandhi, 

the leader of the Indian National Congress as the Prime Minister. 

In States also, the aforesaid convention has been followed and the leader of 

the majority party in the legislative assemblies have been appointed as the Chief 

Ministers by the Govemors. In this work we will consider the pattem of 

formation of ministry in six States, namely, the States of Uttar Pradesh, West 

Bengal, Andhra Pradesh, Bihar, Kamataka and Meghalaya. 

In the State of Uttar Pradesh, in 1952, 1957, 1962, 1969, 1974, 1980 and 

1985 elections, INC secured majority seats in the UP Legislative Assembly. 

Accordingly the leaders of INC, namely Govind Ballabh Pant (1952), 

Sampumanand (1957), Chandra Bhanu Gupta (1962), Hemwati Nandan 

Bahuguna (1974), V.P. Singh (1980) and Narayan Dutt Tiwari (1985) were 

appointed by the respective Govemors as the Chief Ministers. In the 1977 

elections Janata Party obtained majority seats by securing 352 out of 425 seats 

and the leader of the Janata Party, Ram Naresh Yadav was appointed as the Chief 

Minister of UP. In the 1991 elections, the Bharatiya Janata Party secured 

majority seats and its leader Kalyan Singh was appointed as the Chief Minister. 

In 2012 elections, the Samajwadi Party emerged as majority party in the 

Legislative Assembly with 224 seats and accordingly the Governor appointed the 

leader of the party Akhilesh Y adav as the Chief Minister. 
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In the State of West Bengal, following the elections held in 1951, INC 

emerged as majority party with 150 out of 238 seats. Governor appointed Bidhan 

Chandra Roy, the leader of the party as the Chief Minister. Similarly, in the 

elections held in 1957 and 1962, INC was returned as majority party and 

accordingly the leaders of the said party, Bidhan Chandra Roy and Prafulla 

Chandra Sen were appointed as the Chief Ministers in 1957 and 1962. The 

period between 1967 and 1972 was a phase of fractured electoral verdicts, which 

we will discuss later in this chapter. In the 1972 elections, INC once again was 

returned as the majority party with 216 out of 294 seats and its leader Siddharth 

Shankar Roy was appointed as the Chief Minister. In the next seven assembly 

elections held in 1977, 1982, 1987, 1991, 1996, 2001 and 2006, the left front was 

returned as majority party and its leader Jyoti Basu was appointed as Chief 

Minister in 1977, 1982, 1987, 1991, 1996, 2001 whereas Buddhadev 

Bhattacharya in 2006. The 2011 elections returned All India Trinamool Congress 

led by its leader Mamta Banerjee as majority party and she was appointed as the 

Chief Minister. 

In the State of Andhra Pradesh, following the elections held in 1955, INC 

emerged as majority party with 119 out of 196 seats. The Governor appointed 

Neelam Sanjeeva Reddy, the leader of the party as the Chief Minister. Similarly, 

in the elections held in 1962 ( 177 out of 300 seats; Chief Minister-Nellam 

Sanjeeva Reddy), 1967 (165 out of 219 seats; Chief Minister - K. B. Reddy), 

1972 (219 out of287 seats; Chief Minister- P.V. Narasimha Rao), 1978 (175 out 

of 294 seats; Chief Minister - M.C. Reddy) the aforenamed leaders of INC were 

appointed as the Chief Ministers. Following the 1985 elections, the Telugu 

Desam Party emerged victorious with majority seats (201 out of 294 seats) and 

accordingly N.T. Ra.ma Rao, the leader of the Telugu Desam Party was 

appointed as the Chief Minister. 1989 saw a turn and INC again emerged as the 

majority party with 181 out of 294 seats. The leader of the party, M.C. Reddy 

was appointed as the Chief Minister. In 1994 and 1999 the Telugu Desam Party 

emerged as the majority party with 216 and 180 seats respectively (out of 294) 
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and its leaders N.T. Rama Rao and Chandra Babu Naidu were appointed as Chief 

Ministers in 1994 and 1999. In 2004 and 2009 INC emerged as the majority 

party with 185 and 156 seats respectively (out of 294) and its leaders Y.S. 

Rajashekhara Reddy and Konijeti Rosaiah were appointed as Chief Ministers in 

2004 and 2009. 

In the State of Bihar, the elections held in 1952, returned INC as the 

majority party securing 210 out of 318 assembly seats and accordingly the leader 

of the party Krishna Singh was appointed the Chief Minister. The same trend 

continued in the 1957 and 1962 assembly elections with INC returning as 

majority party. The period between 1967 till 1972 was a spell of fractured 

verdict. INC again emerged as majority party in the 1972 elections whereafter 

Kedar Singh ofiNC was appointed as the Chief Minister. Following the elections 

in 1977 wherein the Janata Party emerged as majority party, its leader Karpoori 

Thakur was appointed as the Chief Minister. In spite of majority his government 

could not survive its full term because of defections and the House had to be 

dissolved premature. The subsequent elections in 1980 and 1985 had INC as the 

majority party and its leaders namely Jagmmath Mishra and Bindeshwari Dubey 

were appointed as the Chief Ministers. The 1990 elections resulted in a fractured 

verdict with Janata Dal 122, INC 71, BJP 39 and CPI and CPIM 29 seats. The 

1995 elections in Bihar returned Janata Dal with a majority (167 seats) and Lalu 

Prasad was again appointed as the Chief Minister. The elections held in 2000, 

2005 (February) and 2005 (October) returned hung assemblies. The elections of 

2010 also returned a hung assembly with BJP securing 91 and JDU 115 seats. 

However, in view of the pre-poll alliance, the leader of the alliance Nitish Kumar 

was appointed as the Chief Minister. 

In the State of Karnataka, the assembly elections held in 1952, 1957, 1962, 

1967, 1972 and 1978 returned INC as the majority party. Accordingly the leaders 

of INC, K. Hanumanthaiah ( 1952), S. Nijalingappa (1957), S.R. Kanthi (1962), 

S. Nijalingappa (1967) D. Devaraj Urs (1972) and again D. Devaraj Urs (1978) 
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were appointed as the Chief Ministers. The 1983 elections produced a hung 

assembly. In mid-term elections held in 1985, the Janata Party secured majority 

seats (139 out of 224 seats) and its leader Ramakrishna Hegde was appointed as 

the Chief Minister. In the next election held in 1989 INC emerged majority party 

and its leader V eerendra Patil was appointed as the Chief Minister. 1994 

elections returned the Janata Dal as the majority part with 115 out of 224 seats 

and its leader H.D. Deve Gowda was appointed as the Chief Minister. In the 

subsequent elections held in 1999, INC secured the majority and its leader S.M. 

Krishna was appointed as the Chief Minister. The 2004 election returned a hung 

assembly with BJP 79, INC 65 and the Janata Dal (Secular) 58 seats. Dharam 

Singh, the leader of Janata Dal Secular was appointed as the Chief Minister. 

There was a change in incumbency and H.D. Kumaraswamy of the Janata Dal 

(Secular) was appointed as the Chief Minister, but the government could not 

maintain the majority support in the House and ultimately President's rule was 

imposed and the assembly dissolved in 2007. In 2008, BJP emerged as single 

largest party with 110 out of 224 seats. Its leader B.S. Yeddyurappa was 

appointed as the Chief Minister. The next elections held in 2013 returned INC 

with majority and its leader Siddaramaiah was appointed as the Chief Minister. 

The State of Meghalaya is a laboratory of fractured electoral politics. The 

State was created in the year 1972. Since the creation of State of Meghalaya in 

1972, only the first general elections held in 1972 has given a clear mandate to 

any political party when All Party Hill Leaders Conference (AHLC) was 

returned with a clear mandate of 32 out of 60 seats and its leader W.A. Sangma 

was appointed as the Chief Minister. All the assembly elections thereafter till 

date have given fractured mandate. In 1978 elections, the party performance was 

as follows: AHL-16. INC-20. HSPDP-14, Independents-10. Ignoring the rule of 

largest single party, D.D. Pugh, the leader of AHL was appointed as the Chief 

Minister. After the 1983 elections, the party position was as follows: AHL-15. 

INC-25. HSPDP-15, PDIC-2, Independents-3. B.B. Lyngdoh, the leader of INC 

was appointed as the Chief Minister. After the 1988 elections, the party position 
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was as follows: AHL-2. INC-22. Hill Peoples Union-19, Independents-9, other 

smaller parties-10. W.A. Sangma, the leader of INC being the single largest party 

was appointed as the Chief Minister. After the 1993 elections, the party position 

was as follows: AHL-3. INC-24. HSPDP-8, Hill Peoples Union-11, HSPDP-8, 

Independents-10, other smaller parties-4. S.C. Marak, the leader of INC being 

the single largest party was appointed as the Chief Minister. The 1998 elections 

presented the following party position: BJP-3, INC-25, HSPDP-3, UDP-20, 

Independents-5, other smaller parties-4. B.B. Lyngdoh, the leader of UDP, the 

second largest party in the Assembly was appointed as the Chief Minister. After 

the 2003 elections, the party position was as follows: BJP-2, INC-22, NCP-14, 

UDP-9, HSPDP-2, MDP-4, independents-5 and other smaller parties-2. D.D. 

Lapang, the leader of single largest party I1~C was appointed as the Chief 

Minister. Following the 2008 elections, INC emerged as the single largest party 

with 25 seats and NCP (15) as the second UDP as the third largest party. 

However, after post-poll coalition bargaining, Dr. Donkupar Roy, the leader of 

UDP was appointed as the Chief Minister. The 2013 elections returned INC just 

short of clear majority (29 seats out of 60) with UDP as the second largest party. 

Dr. Mukul Sangma of INC was appointed as the Chief Minister. 

The parliamentary form of government works successfully only if there are 

not more than two strong parties. Multiplicity of political parties is detrimental to 

functioning of the parliamentary system of government as it divides the 

electorate and causes instability in the government. An analysis of the electoral 

process in India from 1951 till the day reveals that Indian electoral politics is 

witnessing a great transition from majoritarianism to pluralism. Before 194 7, 

there was a political goal of getting freedom from the British Empire. After 

independence, the aim of the national leaders was consolidation and national 

integration. This phase of consolidation led to single-party rule at the Union and 

in most of the States. However, since, 1977 the phase of pluralism emerged. The 

existence of diverse castes, religions, communities, and linguistic and regional 

groups led to proliferation of political parties on parochial lines. Establishment of 
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a federal structure has further compounded the problem by causing "multiple

bipolarism"9. The electoral politics has been fractured into parochial lines, 

translating itself into fractured electoral mandates. Fractured mandate, coupled 

with political defections and political alignments and realignments of political 

parties have made the problem of choosing a Prime Minister or a Chief Minister 

a complex constitutional exercise and has also led to extreme instability in the 

ministries. 

Fractured electoral mandates produce short-lived and ineffectual 

governments and it also poses a complex problem before the President and the 

Governor in appointing the Prime Minister and the Chief Minister. With the 

Indian electorate repeatedly delivering fractured mandate, where no political 

party has been returned with a majority in the House, the process of ascertaining 

the factum as to who commands a majority in the House has become growingly 

complex. In such situations the President and the Governor are required to 

exercise their judgment and discretion as to who amongst the several aspirants to 

the office of the Prime Minister and the Chief Minister has the best prospects of 

fanning a stable ministry and secure and retain the confidence of the House of 

the People. But the past experience shows that the judgments of the President 

and the Governor on many occasions were correct while on many occasions 

incorrect. The judgments of the President in appointing the leader of single 

largest party as the Prime Minister succeeded in 1991, 1998, 2004 and 2009 and 

the Prime Ministers so appointed were able to provide the nation with stable 

ministries. On the other hand the judgments of the President in appointing the 

leader of single largest party as the Prime Minister in 1979, 1989 and 1996 did 

not succeed and the Prime Ministers were not able to provide stable ministries 

and their governments collapsed pre-mature. 

9 Eswaran Sridharan, "Coalitions and Party Strategies in India's Parliamentary Federation", 
The Journal ~{Federalism, 33:4, (Fall2003), Publius. 
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Problems occur in case of fractured electoral verdict, where the electorate 

has not returned any political party with an absolute majority in the House of the 

People. The Constitution provides no guidance to President even in such 

situations. Authors like Granville Austin10 and Archana Sinha11 are of the 

opinion that this is an important omission in the Constitution of India, which 

though voluminous and deals minutely even with the matters relating to day-to

day administration has not made any provision with regard to this area of major 

political concern as to whom the President should invite to form the government 

in case of hung parliament. Evatt calls it a "dangerous uncertainty" in the area 12
• 

Rodney Brazier says, "It seems all this that there are no rules about Government 

formation from the hung Parliament. Such uncertainties in an area of major 

importance in the constitution may cry out for regulation ... ". 13 

In such situations the President is required to exercise his discretion and his 

judgment as to who amongst the several aspirants to the office of the Prime 

Minister has the best prospects of forming a stable ministry and secure and retain 

the confidence of the House of the People. The President has to exercise his 

constitutional discretion. Similar is the case with States, where the Govemor has 

to exercise his constitutional discretion. Constitutional conventions are the means 

whereby the discretionary authority of the governmental organs are guided and 

regulated. The President and the Governor, thus can seek guidance from the 

conventions as occurring in Britain. 

But no convention has been established even in the United Kingdom to 

deal with situations of hung parliament. The British Parliament, in the twentieth 

century, faced hung Parliament on three occasions, 1923, 1929 and 197 4. In all 

10 Granville Austin, The Indian Constitution: Cornerstone of a Nation, Oxford University 
Press, I966. 

II Archana Sinha, Crisis of" a Hung Parliament : The Role of the President, Vikash Publishing, 
New Delhi, I999. 

12 H.V. Evatt, The King and His Dominion Governors (1936), Routledge, New York, 2013. 

I3 Rodney Brazier, Constitutional Practice: The Foundation of British Government, 
Clarendron, 1994. 
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the three situations, the party leaders resolved the crisis by resorting to minority 

governments. 14 Moreover, can British experience be outrightly cloned and 

adopted to resolve our problems? In the famous S. R. Bommai case, Kuldip 

Singh, J., accepted Sir Ivor Jennings' well known formulations that in order to 

establish a convention three questions must be asked: first, what are the 

precedents; second~v, did the actors in the precedents believe that they were 

bound by a mle; and thirdly, whether there is a good reason for the rule? 15 Thus, 

in adopting the British experience of 1923, 1929 and 1974, we must ask the 

question "is there a good reason for the Rule?". In 1979, Chaudhary Charan 

Singh, being the leader of the largest single party in a Hung Parliament, was 

appointed as the Prime Minister, his government could not secure the confidence 

of the House of the People. In 1989, in another situation of a hung parliament, V. 

P. Singh, the leader of the largest single party was appointed as Prime Minister. 

But his ministry also could not survive for more than a year. In 1996 again, after 

a hung parliament was returned with BJP as the single largest party in the House, 

Atal Bihari Vajpayee, the leader of the BJP was appointed as the prime minister. 

But his government could not secure a majority in the house. On the other hand, 

in the hung parliament of 1991, P. V. Narasimha Rao, the leader of the largest 

single party was appointed as the Prime Minister and his government secured 

and retained the confidence of the House for its full 5-year term. In 1998, again 

no majority party emerged in the House and the coalition led by BJP was invited 

to form the government and having thus got a majority was able to secure the 

vote of confidence in the House of the People. Again in 2004 and 2009, Man 

Mohan Singh, the leader of the Indian Congress Party, which emerged as the 

largest single party was appointed as the Prime Minister and his Ministry 

survived full term. 

Thus the experience shows that the British precedents of appointing the 

leader of largest single party in the House as the Prime Minister did not succeed 

14 Ibid. 
15 S.R. Bommai vs. Union olfndia, (1994) 3 SCC 1. 
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in India in 1979, 1989 and 1996 whereas the same succeeded in 1991, 1998, 

2004 and 2009. Rodney Brazier, an accomplished common law commentator, 

has said that the British precedents especially those in which a minority 

administrations were formed have to be approached with caution as they were 

political accommodations arrived at as the result both of the political realities of 

the day and of the personal relationships between the party leaders. Accordingly 

these precedents should not be considered as being rule-constitutive.16 

The approach of the Governors in various States in appointing Chief 

Ministers in hung Assemblies has also been uncertain and the Governors, instead 

of following a uniform pattern, have been exercising their discretion in varying 

manners. In reality, however, the Governor has no option except to invite the 

leader of the party or combination of the parties which has emerged with clear 

majority in the legislative assembly to form the ministry. If, at the end of an 

election, one party or a pre-existing coalition of parties secures a stable majority 

in the Legislative Assembly and is able to elect its leader, the Governor's role in 

the choice of the Chief Minister is fonnal and non-controversial. But his role in 

the ministry-making assumes importance when no party obtains a clear majority 

in the legislature. Should he invite the leader of the largest single party in the 

Legislative Assembly to form the government, irrespective of the consideration 

whether or not such a party commands a stable majority ? In such a situation the 

extent of the support behind the ministry will be tested on the floor of the House. 

Or, should he appoint a person about whose capacity to command a stable 

majority in the Legislative Assembly he is reasonably satisfied ? No single 

formula prevailed with the Governor and they applied different stands in 

different States under similar circumstances. In Madras, the result of the first 

general elections showed that no party was able to secure an absolute majority in 

the State Legislative Assembly. The Congress, however, emerged as the largest 

single party with a strength of 155 in a House of 321. The Governor nominated 

16 Rodney Brazier, Constitutional Practice: The Foundation of British Government, 
Clarendron, 1994. 
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C. Rajagopalachari, a member of the Legislative Council and then invited him to 

form the government. Thus a Congress ministry, under the leadership of Rajaji, 

who was then the "prospective head" of the Congress Party in the State 

Legislative Assembly was installed in power. The non-Congress parties fanned 

the United Democratic Front which enjoyed the support of the majority of the 

members in the Assembly. When they with 166 legislators collectively 

approached the Govemor Sri Prakasa with a claim to allow the Front to form the 

ministry, the Govemor said: "1 am not going to recognise the combination of 

groups. I am going to call that party which in the elections emerged as the largest 

single party, if not, the absolute majority party, the biggest party." Thus Sri 

Prakasa adopted 'largest single party' criterion for purposes of extending 

invitation to form the government. The Raj Pramuk.."IJ of PEPSU invited the leader 

of the Congress Party to form the government in 1952 although it had only 26 

seats out of 60. In the same year, in Travancore-Cochin the leader of the 

Congress party which was the largest single party in the legislature was invited to 

form the ministry. The Congress there secured 44 seats in a House of 108. Again 

in 1957, in Orissa, the Congress secured 56 seats in a House of 140 and emerged 

as the largest single party. The Governor of the State, Bhim Sen Sachar, invited 

Hari Krishna Mahatab, the leader of the Congress Legislature Party to form the 

govemment. 17 

The practice of inviting the leader of the largest group was not, however, 

followed in Kerala in 1965. In the mid-tenn elections held on March 4, 1965, in 

Kerala, none of the political parties managed to secrire an absolute majority. The 

CPI(M) emerged as the largest single party having a strength of 40 in a House of 

133. E.M.S. Narnboodiripad, the leader of the CPI(M) Legislature Party, was .not 

given an opportunity to try to form the ministry. The Governor reported to the 

President that it was not possible for a representative government to come into 

existence as a result of the elections to the State Assembly and recommended the 

17 Sibranjan Chattetjee, Governor's Role in the Indian Constitution, Mittal Publications, New 
Delhi, 1992, pp. 110-127 
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issue of a proclamation under Art. 356 of the Constitution. This was done in spite 

of the fact that Namboodiripad declared his willingness and ability to form the 

government with the support of the left democratic parties in the State, i.e., SSP, 

CPI, RSP, etc. The denial of an opportunity to the leader of the largest single 

party to try to form a government became an issue of intense political 

controversy through out the country. In Rajasthan, after the Fourth General 

Elections, it was found that no single party could obtain a stable majority in the 

Assembly. The party position in the 184-member State Assembly immediately 

after the election was: Congress-89, Swatntra-49, Jana Sangha-22, SSP-8, CPI-1, 

and independents-IS. The non-Congress parties got together to form the United 

Front or Samyukta Vidhayak Dal (SVD) and expressed their desire to the 

Governor to form a coalition government wit.h the help of some Independent 

legislators. But the Governor, Sampoornanand invited Mohan Lal Sukhadia, the 

leader of the Congress Legislature Party which was the largest single party, to 

form the ministry on March 4, 1967. Defending this step, the Governor said that 

the Congress had secured 88 seats (the effective strength of the Congress was 88 

as one of its members was returned from two constituencies), while all the 

Opposition combined had only 80 legislators. He argued that the Independents 

should not be counted while testing the relative strength of the contending 

political parties, because "the people do not know their policies". As a protest 

against the decision of the Governor, there took place wide spread violence and 

agitation in Jaipur. The law and order situation in the State rapidly deteriorated. 

Consequently, Sukhadia expressed his unwillingness to form the government. On 

Sukhadia's refusal, the Governor did not call upon the leader of the SVD to form 

the ministry. On March 13. 1967. the President's rule was proclaimed in 

Rajasthan and the assembly was kept in suspension. On March 15, 93 members 

of the Assembly presented themselves before S. Radhakrishnan, the President of 

India, to prove that the SVD had a clear majority in the State Legislature. Y.B. 

Chavan, the Union Home Minister, was present when the legislators met the 

President of India. This method of parading of MLAs before the President was 

adopted for the first time in India. A memorandum signed by all the 93 members 
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was submitted to the President. As time passed, political horse trading began. 

The ranks of the SVD began to shrink. On April 25, the President's rule was 

revoked and on April 26, Mohan Lal Sukhadia was sworn in as the Chief 

Minister of Rajasthan. This time, however, the attempt of the Congress at 

capturing power with the help of 'Independent' legislators was not opposed by 

the Governor, nor was it branded undemocratic or unconstitutional. 18 

In UP also, following the Fourth General Elections, no party could get an 

absolute majority. The Congress was the largest single party securing 198 seats 

in a House of 425. The leaders of seven opposition parties sent a joint letter to 

the Governor urging his "help to establish a non-Congress government in the 

State". Their contention was that all the opposition parties were agreed on 

formation of a non-Congress government and that the combined opposition 

strength including the independents was more than that of Congress. So the 

opposition, and not the Congress, should be given an opportunity to form the 

government. The Governor, however, invited C.B. Gupta, the leader of the 

Congress party to form the ministry. 19 

In Bihar, mid-tenn election was held in 1969. None of the parties had a 

clear majority in the Legislative Assembly. The Congress was, however, the 

largest single party. The Governor, Nityananda Kanungo, invited Hari Har 

Singh, the leader of the Congress party, to form the ministry.20 

In the mid-term wlwction held in West Bengal in March 1971, the CPI(M)

led United Left front (ULF) secured 123 seats in the 277-member House and was 

the largest group in the Assembly. The Congress (R) obtained 105 seats. The 

position of other parties was: Congress (0)-2; Bangia Congress-5; SSP-1; PSP-

3; RSP-3; Muslim League-7; Jharkhand-2; Jana Sngh-1; and ULDF-25. In a 

letter addressed to the Governor of West Bengal on March 15, 1971, Jyoti Basu, 

18 Ibid. 

19 Ibid. 

20 Ibid. 
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leader of the United Left front, requested the Governor to invite him for 

ministry-making in the State on the ground that ULF was the largest single group 

of members (123 in the newly elected Assembly). Almost simultaneously, the 

Governor received letters from both Congress (R) and Congress (0) leaders and 

also from leaders of a few other parties asking him not to call upon the CPI(M) 

or the ULF to form any ministry because it did not command a stable majority in 

the Legislature. There were thus two sets of demands before the Governor - one 

by the ULF claiming the right to fonn a ministry on the ground that it was the 

largest single bloc in the assembly, and the other opposing this demand without 

proof of an absolute majority. In this situation, the Governor S.S. Dhawan in a 

reply to Basu's letter requested him to give a reasonable proof of his majority. 

Dhawan in his letter to Basu (dated March 15, 1971 ), wrote that as long as the 

State was under President's rule by virtue of a proclamation under Art. 356 of the 

Constitution. He had no power to invite any party or group of parties to form a 

ministry. The first essential step was the withdrawal of the proclamation by the 

President. Clause (2) of Art. 356 provided: 'any such proclamation may be 

revoked by a subsequent proclamation'. This could only be done by the President 

on the receipt of a report by the Governor of a State or otherwise. The sole 

question before the Governor was whether on the material before him he would 

be justified in making such a report to the President. Dhawan was of opinion that 

he would not be so justified. "Suppose he [the President] accepts my report", 

observed Dhawan, ''and revokes the proclamation under Article 356, and 

subsequently it transpires that you do not command a majority in the House and 

no other party is willing or able to fonn a ministry. In that case, the President 

will have every reason to feel that his Governor had submitted a misleading and 

inaccurate report. Therefore, in a State which is under President's Rule the 

question whether the largest single party or group commands an absolute 

majority must be decided by the Governor before submitting his report under 

clause (2) and cannot be left to be thrashed out in the Legislative Assembly ...... . 

In particular if the other parties write to the Governor alleging that the party (or 

Group) concerned does not command a majority, the Governor will act 
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improperly if he makes a premature report to the President under clause (2) 

without making a proper inquiry." But the ULF refused to furnish proof of its 

absolute majority in the Assembly. Basu, in another letter addressed to the 

Governor on March 16, 1971, reiterated his former stand and said, "You 

[Dhawan] are assuming the powers of the legislature which is a clear misuse of 

your powers as the Governor. The main consideration which should weigh with 

you is whether there is a reasonable probability for a ministry to be constituted 

and the rest should be left to the legislators. In the prevailing situation I assert 

that such a government can be formed ...... "21 The Governor, in his rejoinder to 

Basu's letter, clearly told him, ·' ... .In this situation [in the prevailing situation] 

l ..... cannot accept without further proof your assertion that there is a reasonable 

probability of your being able to fonn a ministry which will command a majority 

in the Assembly. "22 The Governor accordingly did not call the leader of the ULF 

to fonn the government. In the meantime, the Congress (R), Bangia Congress, 

Muslim League, SSP, PSP and Gorkha League formed a democratic Coalition 

and Ajoy Mukhetjee was elected leader of this coalition. Furthermore, the CPI, 

Forward Bloc and Congress (0) assured their support to any government led by 

Mukherjee. The latter, during his interview with Dhawan, claimed the right to 

form a ministry since he had a clear majority in the Assembly. The Governor 

requested him to furnish convincing proof that the Democratic Front and its 

supporters had a majority. On March 30, 1971, Mukhetjee accompanied by the 

leader of the Congress (R) handed over to the Governor letters addressed to him 

by leaders of several political parties declaring their support for a ministry led by 

him. The Governor, after proper inquiry, invited Mukhetjee to form a new 

ministry in West Bengal. He, in a broadcast from the Calcutta Station of the All 

India Radio on April 1, 1971, said that he was satisfied that the six-party 

Democratic Coalition and the three supporting parties had a majority in the State 

legislature, and accordingly submitted a report to the President of India 

21 Ibid. 

22 Ibid. 
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recommending the termination of the President's Rule in the State. The ministry 

led by the Democratic Coalition took office on April 2, 1971.23 

In this connection, it may be recalled, as has already been noted, that under 

similar circumstances the Governor of Bihar acted otherwise. In Bihar the mid

term election result of 1969 did not yield any clear majority of any party. Harihar 

Singh, the leader of the Congress Party, which was the largest single party in the 

assembly, was entrusted with the task of forming the government. When Sudhin 

Kumar, the convener of ULF, in his letter to the Governor regarding the claim of 

CPI (M) dominated ULF to form the ministry in West Bangal, attracted the 

notice of Dhawan to the action of the Governor of Bihar, Dhawan just bypassed 

the matter and replied that he did not "think it proper to comment on the action 

of a respected colleague". 24 After the mid-tenn election of 1969 in West Bengal, 

Dharmaveera, the then Governor of West Bengal, was reported to have made a 

public statement that he would have called Jyoti Basu as the leader of the largest 

single party to explore the chances of forming the government if Basu had not 

already declared that the leader of the United Front should be called by the 

Governor. Thus in fairly similar situations the two Governors acted differently. 25 

Dhawan, however, further pointed out that there was a difference between a 

State in which the government was being carried on in accordance with the 

Constitution and a State which was under President's rule. It was only in a State 

which was not under President's rule and government of which was being 

administered in accordance with the provisions of the Constitution that the fact 

of being 'the largest single pmiy' could be taken as prima facie evidence of the 

ability of the party to command a majority in the Assembly. Even in such case, it 

was primafacie evidence only and rebuttable by other evidence.26 

23 Ibid. 

24 Ibid. 

25 Ibid. 

26 Ibid. 
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After the fall of the Second United Front Government in West Bangal in 

March, 1970, Dhawan invited Jyoti Basu for a discussion with him regarding the 

possibility of the formation of an alternative popular ministry in the State. Basu 

claimed his right to form the ministry, but refused to place before the Governor 

the names of the members whose support he expected in the event of the CPI(M) 

fonning a government. He reiterated his stand that the strength behind the new 

ministry would be judged only on the floor of the Assembly. Dhawan rejected 

his contention and clearly told Basu that he could not be allowed to form the 

ministry unless the Governor was convinced of the majority support behind the 

CPI(M) and his allies in the State Legislature. The Governor, then, got in touch 

with other parties like the Congress (R), CPI, Bangia Congress and Forward 

Bloc, to ascertain whether they were willing and able to form a new government. 

All of them, however, informed the Governor of their unwillingness to try to 

fonn any alternative ministry. In this situation, the Governor was left with little 

option but to recommend the imposition of President's rule. 27 

In the mid-term poll held in March, 1971, no party in Orissa could secure 

an absolute majority in the newly elected Assembly as in West Bengal. The 

Congress (R), however, emerged as the largest single party. On March 21, 1971, 

S.S. Ansari, the Governor of Orissa, invited the Ruling Congress Legislature 

Party leader, H.K. Mahatab, to explore the possibilities of forming a popular 

government in the State. Mahatab accepted the invitation and met the Governor. 

He, unlike Jyoti Basu, did not claim that he should be allowed to form the 

Government as his party was the largest single one in the Assembly. As the 

Congress (R) could not come to an understanding with the Utkal Congress on 

certain basic issues and consequently was unable to satisfy the Governor of its 

majority support, the Governor did not invite the Congress (R) leader to fonn the 

ministry. In the meantime, an "Orissa United Front Assembly Party" consisting 

of Swantranta, Utkal Congress and Jharkhand Party was formed under the 

leadership of Biswanath Das, a former Governor of Uttar Pradesh. These three 

27 Ibid. 
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parties in combination had the support of 72 members in the 140-member State 

Assembly. The Governor was obviously satisfied by the UF claim of majority 

support and invited Das to form a new ministry on 31 March, 1971. Das accepted 

the invitation. Although the ministry-making in Orissa was delayed, still the 

Governor acted very cautiously and judiciously by inviting Das to form the 

ministry. It may be mentioned in this connection that it was for the first time that 

the claim of a Congress leader was bypassed particularly when he was keen to 

form the government. 28 

In Gujarat, after the resignation of Hitendra Desai on March 31, 1971, the 

Governor asked Kantilal Ghia, the leader of the Congress (R) Legislature Party, 

to explore the possibility of forming an alternative government. Ghia requested 

the Governor to allow him some time for consultations. On April 6, 1971, the 

Congress (R) leader called on the Governor and expressed his inability to submit 

any list of his supporters. Consequently, the Governor did not invite Ghia to forn1 

the ministry, because he was not convinced of the majority support of Congress 

(R) in the Assembly. Ghia, however, demanded the imposition of President's 

Rule temporarily to enable him to demonstrate his majority in the Assembly. But 

the Governor rejected his demand and invited Hitendra Desai again to forn1 a 

new ministry. 29 

In the election to the Legislative Assembly of Assam in February, 1978, no 

political party succeeded in securing a majority of seats in the Legislature. The 

Janata Party, however, emerged as the largest single party. The Governor invited 

Golap Chandra Barbora, the leader of the Janata Legislature Party, to fonn the 

ministry. Barbora claimed that he was in a position to form a stable government 

with the support of the CPI(M) and like-minded Independents. The Janata 

ministry was sworn in on March 7, 1978. It may be pointed out that during that 

period the Janata Party was in power at the Centre. In Maharashtra, however, the 

28 Ibid. 

29 Ibid. 
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leader of the largest single party was not invited to form the ministry. In the 

elections to the Legislative Assembly of Maharashtra, which were also held in 

February 1978, the Janata Pmiy secured 99 seats in the 288-member House and 

emerged as the largest single party. The Congress (S) and the Congress (I) which 

gained 70 and 62 seats respectively agreed to form a coalition ministry with the 

help of the Independents. On March 4, 1978, V.R. Patil and N.K. Tirpude, 

leaders of the Maharashtra Congress (S) and Congress (I) Legislature Parties 

respectively, presented jointly to Sadiq Ali, the Governor of Maharashtra, a list 

of 148 legislators who had pledged support to their ministry. Patil also infonned 

the Governor that the names of two more legislators would be submitted on 

March 5, 1978. At the same time, the Janata Party and its allies presented a list of 

145 members and ciaimed that it had a majority support. On March 5, the 

legislators of the Congress (S) presented themselves at the Raj Bhawan in their 

bid to convince the Governor that they commanded the majority. The names of 

the five legislators figured in the lists submitted by both groups. The Governor 

called them to his chamber and personally verified their loyalty. After being 

convinced of the majority support of the Congress (S)-Congress (I) combine, the 

Governor invited Vasant Rao Patil, the leader of the Congress (S) Party, to fonn 

the government. 30 

No party emerged with even a working majority in elections to the 60-

member Manipur Assembly held in January 1980. The Congress (I) emerged as 

the largest single party securing 13 seats. R.K. Dorendra Singh, the leader of the 

Congress (I) Legislature Party, was invited to form the ministry. During the same 

period the Congress (I) under the leadership of Indira Gandhi came back to 

power at the Centre. 31 

In Assembly elections of May 1982, no political party or alliance was able 

to secure an absolute majority in Himachal Pradesh and Haryana. In Himachal 

30 Ibid. 

31 Ibid. 
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Pradesh the Congress (I) was the largest single party securing 32 seats in 68-

member House. The BJP had a strength of 29 members in the newly elected 

House. Ram Lal, the Congress (I) leader of the Himachal Pradesh Congress (I) 

Legislature Party, was invited by the Governor to form the ministry. The BJP had 

no complaint against the Governor. A.B. Vajpayee, the BJP President, was 

reported to have said that his party would have no objection to the Congress (I) 

being invited to form the ministry in Himachal Pradesh and that it would play the 

role of Opposition for which it was chosen by the people in the Assembly 

election. In Haryana, however. the Governor's role in allowing the Congress (I) 

to fon11 the ministry became the subject of heated controversy and criticism. The 

Congress (I) got 36 and the Lok Dal-BJP alliance secured 37 seats in the 90-

member House. Both the alliance and the Congress (I) staked their claims to 

form a ministry. The Congress (I) claimed the first chance to explore the 

possibility of ministry-making on the plea that it had emerged as the largest 

single party in the elections. Its argument was that the Lok Dal-B.TP alliance 

though commanding more seats fought the election on separate symbols and 

without a common programme. On the other hand, Devi Lal, the leader of the 

alliance, claimed that he was in a position to form the ministry with the help of 

the Independents and submitted to the Governor names of four of his 

Independent suppmiers. Under such circumstances, on May 22, 1982, G.D. 

Tapase, the Governor of Haryana, asked Devi Lal to present before him at the 

Raj Bhawan all the legislators who stood for the alliance at 1 0 a.m. on May 24, 

1982. On May 23, 1982, in the evening, the Governor, however, invited Bhajan 

Lal, the leader of the Congress (I) Legislature Party to form the government. 

Without making any delay, Bhajan Lal was sworn-in as the Chief Minister of 

Haryana. At the time of the swearing-in he did not claim a majority support in 

the House and submitted a list of supporters which, according to the Governor 

himself, contained 42 or 44 names. At least 46 members were needed for a bare 

majority in the House of 90. In fact, the action of the Governor was unusually 

hasty because the decision to invite the leader of the Congress (I) Legislature 

Party to form the ministry had come a day before Devi Lal was supposed to 
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demonstrate his strength before Tapase on May 24, 1982, in the morning. On 

May 24, Devi Lal, accompanied by 45 legislators, met the Governor and 

demanded that Bhajan Lal be dismissed immediately and the new Assembly 

summoned immediately to test the strength of the parties. The Governor was also 

reported to have been hackled during the heated dialogue with the legislators. On 

the same day (in the afternoon) the Opposition leaders presented a memorandum 

to Sanjiva Reddy, the President of India, and demanded the immediate dismissal 

of Tapase, the Governor, for his "unconstitutional" act. The President of India 

was reported to have expressed concern over the happenings in Haryana. It 

cannot be gainsaid that the Governor knew very well that he was going to install 

a minority government, because he himself conceded that Bhajan Lal had given 

him a list of supporters containing "42 or 44" names, whereas at least "46" was 

necessary for a bare majority. Tapase, however, took the plea that he had 

followed "the largest single party" criterion in inviting Congress (I) to form the 

ministry. On the analogy of the stand taken by Tapase, it was the CPI(M) in 

Kerala which was entitled to be administered the oath of Chief Ministership of 

the State. In the Assembly elections in Kerala which were also held in May 1982, 

although the Congress (I)-led United Democratic Front captured 77 seats in a 

House of 140, the CPI(M) emerged as the large~t single party with 25 seats 

besides three Independents sponsored by it. The UDF comprised various parties 

which followed different ideologies. Nevertheless, Karunakaran, the leader of the 

UDF, was invited by the Governor to forn1 the government, because the Front 

secured a majority of seats in the assembly. The criticism that the Governor 

allowed Bhajan Lal to fonn the ministry in order to please the central leadership 

of the Congress (I) cannot, indeed, be dismissed so lightly. 32 

In the Assembly elections held in February 1983, the voters ofMeghalaya, 

as in 1978, elected an Assembly in which no single party had an absolute 

majority. The Congress (I) was the largest single party securing 25 seats in the 

60-member House. The position of the other parties was: All Party Hill Leaders' 

32 Ibid. 
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Conference- 15; Hill State People's Democratic Party - 15; Public Demands 

Implementation Convention - 2; and three Independents. Captain Sangma, the 

leader of the Meghalaya Congress (I) Legislature Party, staked his party's claim 

to form the ministry on the ground that the Congress (I) emerged as the largest 

single party. The APHLC, HSPDP and PDIC formed a new alliance namely 

"United Meghalaya Parliamentary Party" and elected B.B. Lyngdoh as the leader 

of the alliance. On February 28, 1983, Lyngdoh submitted to the Governor a list 

of 32 legislators supporting the UMPP and claimed his right to form the 

government. On March 1, the Governor invited Lyngdoh to form the ministry. 33 

Largest Single Party Criterion Followed* 

Year State Largest Single Party 

1952 Madras Congress 

1952 PEPSU Congress 

I 1952 Travancore-Cochin Congress 

1957 Orissa Congress 

1967 Rajasthan Congress 

1967 Uttar Pradesh Congress 

1969 Bihar Congress 

1978 Assam J anata Party 

1980 Manipur Congress (I) 

1982 Himachal Pradesh Congress (I) 

1982 Haryana Congress (I) _j 

*No single party could secure an absolute majority in the elections. 

33 Ibid. 
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Largest Single Party Criterion Not Followed* 

Year State Largest Single Party/Group 

1965 Kerala CPI(M) 

1967 West Bengal Congress 

1967 Punjab Congress 

1971 West Bengal CPI(M)-led United Left 
Front Congress (R) 

1971 Orissa Congress (R) 

1978 Maharashtra Janata Party 

1982 Kerala CPI(M) 

1983 Meghalaya Congress (I) 

1990 Manipur Congress (!) 

*No single party could secure an absolute majority in the elections. 

In Meghalaya 'the largest single party' formula was not followed. Likewise 

in Manipur, the Congress (I) was not allowed to form the ministry although it 

emerged as the largest single party in the elections to the Manipur Assembly held 

in February 1990.34 

Since the inauguration of the· Constitution, the Governors seem to have 

adopted different criteria in similar situations in various States in assessing the 

prospect for the formation of a stable government. Instead of playing the role of a 

constitutional head, a comparative study of their actions indicate their partisan 

character. 35 The practice of inviting the leader of the largest party had generally 

been followed when the state unit of the central ruling party emerged as the 

largest single party. The leader of the largest single party was invited by the 

Governors to form the ministry in Madras, PEPSU and Travancore-Cochin in 

1952, in Orissa in 1957, in Rajasthan and Uttar Pradesh in 1967, in Bihar in 

1969, in Assam in 1978, in Manipur in 1980 and in Himachal Pradesh and 

34 Ibid. 

35 !hid. 
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Haryana in 1982. In all these States excepting Assam the Congress [or Congress 

(I) since 1980] emerged as the largest single party. In Assam in 1978, the J anata 

Party was the largest single Party. At that time the Janata Party was in power at 

the Central Government. By contrast, the formula of 'largest single party' was 

not followed in Kerala in 1965, in West Bengal in 1967 and again in 1971, in 

Punjab in 1967, in Orissa in 1971, in Maharashtra in 1978, in Kerala again in 

1982, in Meghalaya in 1983 and in Manipur in 1990. In Kerala (in 1965) the 

CPI(M) emerged as the largest single party. In West Bengal (in 1971) the 

CPI(M)-led United Left Front was the largest single bloc in the Assembly. They, 

however, were not allowed to fonn the ministry. Although the Congress was the 

largest single party in West Bengal and Punjab in 1967, it was not invited to 

fonn the government mainiy because the respective State units of Indian 

National Congress were not willing to be installed in power. In Punjab the 

Governor invited Gurnam Singh, the leader of the People's United Front 

(comprising non-Congress parties), to form the ministry only after Gian Singh 

Rarewala, the leader of the Congress Legislature Party, had told the Governor of 

his inability to fonn the government. Similarly the West Bengal Pradesh 

Congress Committee in a statement issued on February 23, 1967, declared its 

decision not to form the government. The statement ran as follows: "Since it [the 

Congress] has failed to secure an absolute majority in the Assembly, the party 

should go into the Opposition in accordance with the tenets of parliamentary 

democracy." Had the provincial units of the Congress Party in West Bengal and 

Punjab been interested in fom1ing the government, they could have easily done 

so, as was done by their counterparts in Rajasthan and U.P. during the same 

period. There are, however, instances, though very limited in nature, where the 

Governor did not invite the State unit of the ruling party at the Centre to form the 

ministry, even if it emerged as the largest single party and expressed its 

willingness to do so. In 1971 the claim of H.K. Mahatab, the leader of the Orissa 

Congress Legislature Party, which was the largest single party, to form the 

government was not accepted by S.S. Ansari, the Governor of Orissa, as the 

former could not convince the latter of his majority support in the Assembly. 
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Likewise, in 1978 Sadiq Ali, the Governor of Maharashtra, did not invite the 

Janata Party to form the ministry although it was the largest single party. At that 

time, it may be noted, the Janata Party was in power at the Centre. In 1983 the 

claim of the leader of the Congress (I), whose party was the largest in the 

Meghalaya Assembly, was bypassed. Barring a few exceptions, however, the 

general trend seems to be that the Governors normally have shown favour to the 

State units of the ruling party at the Centre provided they were willing to be 

installed in power. 36 

As seen above; the approach of the Governors in appointing the Chief 

Ministers in fractured electoral verdicts have been differing. Some Governors in 

certain circumstances followed the 'largest single party' formulae, while the 

other Governors in similar circumstances ignored the 'largest single party' rule. 

The exercise of the discretion and judgments of the Governors in appointing 

Chief Ministers had mixed results. While some Chief Ministers were able to 

secure and retain the confidence of the House and provide the State with stable 

ministries, other Chief Ministers either could not even secure the confidence of 

the House and in some cases though could secure but could not retain the 

confidence of the House, and the ministries could not survive their full terms and 

President's rules had to be imposed. Ultimately, the Assembly had to be 

dissolved and fresh elections had to be called for. 

There should be no automatic commissioning of the leader of the largest 

single party to fonn the govemment without ascertaining the view of any other 

member or members. It, however, may be said that the government might hope 

that the largest single party, after being put in office, might acquire outside 

support and thereby command majority. The question is, if it can acquire support 

after being put in office, it can offer inducement for the acquisition of support, 

which it could not do earlier. A procedure which opens the door to such a state of 

affairs would be destructive of healthy democracy. The majority must come into 

36 Ibid. 
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existence as a result of considerations of the policy and ideals by which the 

country is to be governed, and not be brought about by power politics. Hence the 

argument that the extent of support behind such a ministry can be tested by 

summoning the legislature as early as possible, ignores the fact that under present 

political conditions in India the appointment of the leader of the largest single 

party as Chief Minister gives him an unfair advantage in securing the support of 

Independents members and also those belonging to other party or parties. Such a 

practice opens the floodgate to defection which is a chronic disease afflicting our 

present day body politic. Of course, to curb this unhealthy practice of defection 

and horse-trading, the Anti-Defection law was brought about by way of the 

Constitution (Fifty Second Amendment) Act, 1985, which seeks to curb political 

defections by making members of Parliament and State Legislatures liable to be 

disqualified under certain circumstances, has come into force. 37 

Hence the view that the Governor should endeavour to appoint a person as 

Chief Minister who has been found by him, as a result of his soundings, to be 

most likely, to command a stable majority in the legislature, appears to be 

logical. The Governor, in cmTying out his soundings, should bear in mind that his 

duty is to ascertain the party or coalition commanding the majority, and not to 

create one. It would be a safer course for the Governor to proceed to consult the 

parties in order of their strength in the legislature. This would largely avoid 

criticism of his "soundings". It is conceivable that there may be found members, 

who are willing to support a government fanned by any one or two or more 

parties. Nevertheless, they may have a preference as to the party with which to 

form a government. It would be the duty of the Governor to ascertain the wishes 

of the Independent members also. Thus the "satisfaction" of the Governor that 

the person whom he is inviting for appointment as Chief Minister is the leader of 

the party or group of parties which commands a clear majority in the House is a 

condition precedent for such invitation. The Committee of Governors has agreed 

with this view. In its report on the role of Governors the Committee 

37 Ibid. 
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recommended: "The Governor has ....... first and essentially to satisfy himself 

that the person whom he invites to form the government commands majority 

support in the Legislature. Obviously, he must satisfy himself only on the basis 

of an informed and objective appraisal of the prevailing situation in the 

Assembly. For that purpose, nothing prevents him from consulting the leaders of 

different parties or groups; in fact, in most circumstances, it may be necessary for 

him to do so."38 There is, therefore, a scope for the exercise of independent 

judgment by the Governor in the selection of a Chief Minister in case of inability 

of the political parties to secure an absolute majority in the Assembly; and that is 

desirable in the interest of smooth functioning of democratic machinery. The 

Study Team (appointed by the Administrative Reforms Commission) on Centre

State Relationships suggested: "Where .... it is not absolutely clear whether any 

party or a combination of parties has a majority, the Governor can find himself in 

a position in which he has to exercise his own judgment. His decisions, in such 

delicate situations, are crucial and can have far-reaching consequences."39 

The choice of Chief Minister does not pose any problem for the Governor, 

when there is clear majority of a political party after a general election. With the 

weakening of the Congress Party and its fragmentation, the State-level political 

situation has increasingly become complex and fractured. It is in a situation of 

political fragmentation and unclear majority of a single party or of even a 

coalition of parties that the Governor has to make a careful choice. His choice 

has been found to be conditioned at times by national level political forces. The 

choice of Chief Minister is a political choice which is likely to assume critical 

significance in times of State level political fluidity. 

Absence of constitutional guidance to the President and the Governor in the 

matter of appointment of the Prime Minister and the Governor thus has the major 

ill consequence that the Prime Minister and the Chief Minister are not able to 

38 Ibid. 

39 Ibid. 
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provide stable ministries and they lose confidence of the House mid-term. The 

major fallouts being frequent disruptions and lack in continuity in 

implementation of policies and programmes of government and frequent snap 

polls. 

The President or the Governor, as such, has to apply his discretion and the 

only guidance available to the President or the Governor is his best judgment as 

to who has the best chance of forming a stable ministry and securing the 

confidence of the House. The President and the Governor must appoint that 

person who is in the best position to receive the support of the majority in the 

House of Commons. However, the problem is that in a case of fractured mandate 

leading to a hung parliament, how is the President and the Governor to detennine 

"who is in the best position to receive the support of the majority in the House". 

This problem is further exacerbated with the emergence of coalition 

politics, wherein political parties fonn pre-poll and also post-poll alliances and 

represent themselves as common fronts. 40 De Smith says invite the person most 

likely to be able "to form a government with reasonable prospect of maintaining 

itself in office" and that "that person will normally, but not invariably be the 

leader of the largest party in the House of Commons"41
. Marshall envisions a 

possible difficult choice between a person able to form a majority coalition and 

the leader ofthe largest, but minority partl2
. 

In a case of fractured electoral verdict, there are four possible choices 

before the President, viz., (a) Invite the leader of a coalition (there can again be 

two situations, either invite the leader of a pre-poll coalition or that of a post-poll 

coalition, (b) Invite the leader of the largest single political party, (c) Form a 

40 Subhash C. Kashyap, Coalition Government and Politics in India, Uppal Publishing, New 
delhi, 1997. 

41 S.A. De Smith, Constitutional and Administrative Law, 5th ed. by H. Street and R. Brazier 
(1985). 

42 Geoffrey Marshall, Constitutional Conventions: The Rules and Forms of Political 
Accountability, Clarendron Press, 1984. 
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national govenunent, or (d) Dissolve the House and call for re-election. Again, 

while exercising the option of inviting the leader of a coalition, the President has 

to set a priority as to whom to invite first, the leader of a pre-poll coalition or that 

of a post-poll coalition. The next big question before the President is as to how 

to ascertain which of the leaders has the best chance of forming a stable ministry 

and securing the confidence of the House of the People. The President in the 

process has to play a pro-active role, which has again been criticized on the 

ground that the Presidential institution is above the process of choosing the 

Prime Minister. 

However, it is down to the fact that fractured electoral mandates produce 

short-lived and ineffectual govenunents and it also poses a complex problem 

before the President in appointing the Prime Minister and before the Governor in 

appointing the Chief Minister. Bowever, Vernor Bogdanor, 43 after reflections on 

the role of the British Monarch in the event of a hung parliament in Britain, 

believes and insists that a hung parliament is a "political problem, not a 

constitutional one". According to Bogdanor the fundamental convention of 

parliamentary government - that government must retain the confidence of the 

House of Commons - would remain unaltered by hung parliament. 

Although it is the constitutional duty of the President to act impartially in 

making the right choice, the circumstances of a hung parliament may force the 

President to exercise a certain degree of discretion which has the potential to lead 

to accusations of political bias. With the rival claims and counter-claims of 

political leaders, exercise of discretion by the President has become a difficult 

exercise and has also been subjected to criticism. The high office of the President 

is sought to be dragged into factional politics, which in turn is having telling 

effect upon the dignity of the office itself. Considering the sensitivity of the 

matter, Robert Blackburn. Professor of Law at King's College, London has 

43 Vernon Bogdanor in Alex Brazier and Susanna Kalitowski, eds., No Overall Control? The 
impact ofa Hung Parliament on Briti.~h Politics, Hansard Society, 2008. 
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written that the choice of the Prime Minister is not, and should not be a personal 

m(ltter for the Monarch of the day. He said, "It is unreal politically and 

inappropriate constitutionally to acknowledge - and indeed to advocate - a 

personal discretionary power for a hereditary monarch to operate as the means 

for determining the outcome of the general elections. There needs to be, and is 

already in existence, an established procedure and basis for the resolution of who 

will be Prime Minister after a general election that produces a House of 

Commons with no overall majority for a single party. 

In their report prepared for the Institute of Government, Professor Robert 

Hazell and Akash Paun suggest that the golden rule is not to draw the Monarch 

into controversy or political negotiations. 44 

Rodney Brazier is also of the opinion that after an inconclusive general 

elections, "the guiding lights should be: political decisions politically arrived 

at"4s 

Absence of clear guidance either in the Constitution or in the conventions 

for the President and the Governor in the matter of appointment of the Prime 

Minister and the Chief Minister is a major omission having major consequences. 

An unguided discretion has been given under the Constitution to the President 

and the Governor in the matters of appointment of Prime Minister and Chief 

Minister and such unguided constitutional discretion is susceptible to misuse and 

it subverts the democratic process especially in cases of fractured electoral 

verdicts and consequent hung parliaments and legislative assemblies, resulting in 

short-lived ministries and frequent snap polls. 

44 Robert Hazell and Akash Paun, "Making Minority Government Work: Hung Parliaments 
and the Challenges/or Westminster and Whitehall", Institute for Government, 2009 

45 Rodney Brazier, Constitutional Practice: The Foundation of British Government, 
Clarendron, 1994. 
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CHAPTER-S 

IMPOSSIBILITY OF FORMATION OF MINISTRY AND 

DISSOLUTION OF THE HOUSE 

A. PARLIAMENTARY CONVENTIONS IN BRITAIN BEFORE 

ENACTMENT OF THE FIXED-TERM PARLIAMENTS ACT, 2011. 

One of the major functions of Parliament in a parliamentary fonn of democracy 

is to fonn a ministry t~at will govern the country. Fractured electoral mandate, 

sometimes, may present a situation where no single political party or a coalition 

of political parties is in a position to form the ministry. There may be a still-born 

House of Commons, where Parliament is fractured to such an extent that there is 

no possibility to form a ministry. There may be a situation where the incumbent 

government is defeated in the floor of the House either by defection by some of 

the members, or by withdrawal of support by some of the members or for some 

other reason and the House is not in a position to throw an alternative 

government. In such circumstances the only option left is to dissolve the House 

and call for fresh elections. There cannot be a situation where there is a 

Parliament but no Ministry. This is a constitutional necessity that there has to be 

a Council of Ministers to aid and advice the Crown (or the President) and the 

Council of the Ministers has to be collectively responsible to Parliament. 

In Britain the power to dissolve the House of Commons, till the enactment 

of the Fixed-Term Parliaments Act, 2011, was one of the royal prerogative 

powers and the Crown, in normal circumstances, exercised this power as per the 

advice of the Prime Minister. In the absence of any written code as to exercise of 

this power, the Crown exercised this power at his complete discretion. However, 

over a period certain conventions developed, concerning some of the aspects of 
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dissolution. According to Jennings, in Britain it is a well-settled convention that 

the Crown would not dissolve the House suo motu, on his own initiative, without 

the advice of the Prime Minister. This is in accordance with the principle of 

responsible government according to which the Crown functions on Ministerial 

advice. The responsibility for dissolution rests with the Prime Minister though he 

may consult some of his colleagues if he so likes. 1 0. Hood Phillips2 has 

explained that the conventions regarding the Crown's prerogative to dissolve the 

House of Commons in normal circumstances are as follows: (a) The Sovereign 

should dissolve the House of Commons when advised by the Prime Minister to 

do so; (b) The Sovereign should not dissolve the House of Commons unless 

advised by the Prime Minister to do so; (c) The Prime Minister has the power to 

choose the time of dissolution; a.1d (d) If the government is defeated in the 

House on a question of policy, the government must either ask for dissolution or 

resign. 

The question arises whether there are any exceptional circumstances m 

which the Crown may refuse dissolution of the House even if the Prime Minister 

advises for dissolution or grant dissolution even if the Prime Minister does not 

advise the Crown for dissolution. The question of dissolution has been widely 

discussed, but as de Smith says there is no consensus of opinion on the 

conventional power of the Monarch to require a dissolution of Parliament, or to 

refuse a request for dissolution.3 While the general view is that it may be 

politically expedient for the Crown to accept the advice whenever tendered by 

the Prime Minister to dissolve the House, yet not a single constitutional lawyer 

appears to assert unequivocally that the Crown's discretion or prerogative to 

grant or refuse dissolution has been atrophied by disuse, or has been lost 

irrevocably. 4 Although, for over a hundred years, the Sovereign has never 

rejected, but has consistently acceded to, the Prime Minister's request to dissolve 

Ivor Jennings, Cabinet Government, 3rd Ed., Cambridge University Press, 1969, p. 412-28. 

2 0. Hood Phillips, Constitutional and Administrative Law, Sweet and Maxwell, 1987. 

3 S.A. De Smith, Constitutional and Administrative Law, Penguin Books, 1977, pp. 51, 102-5. 

4 David Lindsay Keir, The Constitutional History of Modern Britain, p. 489. 
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the House, nevertheless, there has been a persistent tradition, and the view is still 

propounded, that the Crown may refuse if the circumstances so demand. 5 

0. Hood Phillips also supports a "limited prerogative" to the Sovereign to 

dissolve the House. He says: "It is more in consonance with the traditions of 

British parliamentary govermnent". 6 He mentions the following factors that 

would have to be taken into account before the Sovereign could properly refuse a 

dissolution: (i) the time that had elapsed since the last dissolution; (ii) whether 

the last dissolution took place at the instance of the present Opposition; (iii) 

whether the question in issue is of great political importance; (iv) the supply 

position; (v) whether Parliament is nearing the end of its maximum tenn; (vi) 

whether the Prime Minister is in a minority in the Cabinet; (vii) whether there is 

a minority govemment; (viii) and perhaps, whether there is a war on.7 

The underlying idea in the approach of the scholars is that while the 

Crown, generally speaking, should act on the advice of his Prime Minister, 

taking into consideration the varied and diversified political situation, it may not 

be possible to foresee all the situations and be sure that a moment may never 

arise when the Crown may have to refuse dissolution in the interest of saving the 

democratic constitutional fabric. However, there are enormous difficulties in the 

way of the Crown to refuse dissolution when so advised by the Prime Minister. If 

the advice is refused, the Prime Minister would have no option but to resign, and 

the Crown would have no option but to tum to the opposition to form the 

govemment. This may involve the Crown in partisan party politics which may 

injure the Crown as an impartial institution, free from the current political 

controversies and manoeuvres. In sum, the position appears to be that in Britain 

5 E.A. Forsey, The Royal Power qf Dissolution in the British Commonwealth, OUP, London, 
1943; lvor Jennings, Cabinet Government, 3rd Ed., Cambridge University Press, 1969, p. 
427. 

6 0. Hood Phillips, Constitutional and Administrative Law, Sweet & Maxwell, 1987, p. 155. 

7 0. Hood Phillips, Constitutional and Administrative Law, Sweet & Maxwell, 1987, p. 152. 
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the Crown would accept Ministerial advice to dissolve the House except, 

perhaps, in a very exceptional situation. 8 

It is indisputable that a Prime Minister may ask, and not demand, that the 

Sovereign will grant dissolution of the House, and that the Crown, if he chooses, 

may refuse to grant his request. The choice is entirely of the Crown. According 

to Rodney Brazier9
, it is beyond doubt that the Sovereign can refuse a request for 

dissolution of Parliament: the difficulty lies in identifying the situations in which 

such action would be constitutionally appropriate. That identification is made 

more awkward by the fact that no dissolution has been refused this century, 

something which could wrongly be seen as evidence that a refusal would become 

an acceptance if pressed. But this negative fact proves no more than that no 

Prime Minister has improperly requested a dissolution, and that therefore the 

Sovereign has had no reason to refuse. Brazier makes three propositions about 

dissolution: 

• If a government continues in office as minority government after an 

inconclusive general election obtained by its Prime Minister and is 

immediately defeated on an amendment to the address in reply to the 

Queen's speech, there is no precedent for such a Prime Minister seeking 

a second dissolution, rather there is ample precedent for him to resign. 

• If either a minority or a coalition government is formed from a hung 

House of Commons and the new Prime Minister had not obtained the 

first dissolution, then a request by him at any time for a general election 

should be granted. 

• If a Prime Minister of either a minority or a coalition government in a 

hung Parliament were to ask for general election, even for his first time, 

8 M.P. Jain, Indian Constitutional Law, Wadhwa, Nagpur, 2005, p. 58. 

9 Rodney Brazier, Constitutional Practice: The Foundation of the British Government, 
Clarendron, 1994. 
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in order to forestall another majority and workable grouping supplanting 

his administration, then again refusal would be defensible if that 

alternative grouping in fact existed. 

Robert Blackburn 10 has set out his own four key principles and procedures 

of dissolution as follows: 

• A Prime Minister who has lost a general election cannot request a 

dissolution. "Lost" here includes the government being defeated on an 

amendment to the address (in reply to the Queen's speech) expressing no 

confidence in the government taking place at the first meeting of the newly 

elected House of Commons. 

• In a hung Parliament, where the Prime Minister's government wms or 

survives the debate on the address, his advice to the Monarch on 

dissolution affairs will thereafter be followed during his tenure in office. 

• A Prime Minister who loses a no confidence vote in the Commons must 

request a dissolution of Parliament from the Monarch, who will grant it. 

The Prime Minister is entitled to resign office (together with his 

government) instead, in which case the Monarch will appoint the leader of 

the opposition as the new premier, who will advise on dissolution matters 

thereafter. 

• De-selection of a Prime Minister as leader in the governing party causes 

him to lose his political authority to advice the Monarch on dissolution 

affairs (or any other prerogative powers). The Monarch is duty bound to 

reject any request by a Prime Minister for dissolution during a leadership 

contest. 

10 Robert Blackburn, "Monarchy and the Personal Prerogatives", Public Law, Spring 2004, 
p. 557. 
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Thus, the Crown can refuse dissolution in the following circumstances: (a) 

the existing House is still vital, viable and capable of doing its job; (b) a general 

election would be detrimental to the national economy; (c) the Crown could rely 

on finding another Prime Minister who could carry on his government, for a 

reasonable period, with a working majority in the House. 

B. THE FIXED-TERM PARLIAMENTS ACT, 2011 

Dissolution of the House of Commons, till the enactment of the Fixed-Term 

Parliaments Act, 2011 was one of the royal prerogative powers and the Crown 

exercised this power in accordance with well established conventions. The royal 

prerogative comprises residual powers and functions which were originally 

associated with the Monarch. 1 1 This means the powers that the Monarch still 

holds from the time that the monarchy was the true political power of the state. 

As per the convention, Parliament was dissolved by the Crown solely on the 

advice of the Prime Minister, through a Royal Proclamation. The ability to do 

this, as a residual power of the royal prerogative, meant that there need not be 

parliamentary advice or debate taken into account for when Parliament was to be 

dissolved. Indeed the Prime Minister makes his or her choice independently of 

Parliament, government, and often even their closest colleagues in the Cabinet. 12 

In theory the Monarch could have exercised discretion over whether or not to 

grant the Prime Minister's request for dissolution. The Lascelles principle 13 

states that the Crown may have been justified in refusing a request for dissolution 

where:(l) The existing Parliament was still vital, viable, and capable of doing its 

job; (2) a General Election would be detrimental to the national economy; and 

(3) he could rely on finding another Prime Minister who could carry on his 

11 Peter Leyland, The Constitution of the United Kingdom; A Contextual Ana~ysis, Second 
Edn., Hart Publishing 2012, p.90. 

12 Professor Robert Hazell, Fixed Term Parliaments, The Constitution Unit, University 
College London, 2010, p.6. 

13 Sir Allan Lascelles, "Dissolution of Parliament: Factors in the Crown's Choice", published 
in The Times, London 2nd May 1950 quoted in Peter Hennessy, The Prime Minister: The 
Office and Its Holders Since 1945, Palgrave, New York, 2001, p.34. 
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Government, for a reasonable period, with a working majority in the House 

of Commons. This was the position before the Fixed-Term Parliaments Act 

2011. 

However, with the enactment of the Fixed-Term Parliaments Act, the 

state of things has changed considerably. Sec. 1 (3) of the Act provides that 

parliamentary elections must be held every five years, beginning in 2015 14
• The 

Act also abolishes the prerogative power of the Crown to dissolve the House of 

Commons, and replaces it with two statutory events when the House of 

Commons may be dissolved; (a) a positive vote for an election by two-thirds of 

the membership of the House of Commons, and (b) a no-confidence resolution 

being passed in the House of Commons, and no new Prime Minister and 

government being formally endorsed by a vote of confidence in the House of 

Commons within 14 days. Section 2 of the Act provides for dissolution of the 

House of Commons: first, if the House of Commons resolves "That this House 

has no confidence in Her Majesty's Government", an early general election is 

held, unless the House of Commons subsequently resolves "That this House has 

confidence in Her Majesty's Government". This second resolution must be made 

within fourteen days of the first; and secondly, if the House of Commons, with 

the support of two-thirds of its total membership resolves "That there shall be an 

early parliamentary general election"15
• In either of above cases, the Monarch 

14 The UK Fixed-Term Parliaments Act, 2011 

Sec. 1. Polling days for parliamentary general elections 

(1) This section applies for the purposes of the Timetable in rule 1 in Schedule 1 to the 
Representation of the People Act 1983 and is subject to section 2. 

(2) The polling day for the next parliamentary general election after the passing of this Act 
is to be 7 May 2015. 

(3) The polling day for each subsequent parliamentary general election is to be the first 
Thursday in May in the fifth calendar year following that in which the polling day for 
the previous parliamentary general election fell. 

15 Early parliamentary general elections 

( 1) An early parliamentary general election is to take place if-
(a) the House of Commons passes a motion in the form set out in subsection (2), and 
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appoints the date of the new election by proclamation and Parliament is 

dissolved 17 working days before that date. Sec. 3(2) further provides that apart 

from the automatic dissolution or dissolution under Sec. 2, Parliament cannot 

otherwise be dissolved. 16 The act thus removes the traditional royal prerogative 

to dissolve Parliament and vests this power in the House of Commons itself. 

C. PARLIAMENT: PRESIDENT'S POWER TO DISSOLVE THE HOUSE OF 

THE PEOPLE : ART 85(2) 

The power to dissolve the House of the People (Lok Sabha) is vested in the 

President. Article 85, which deals with sessions of Parliament and its prorogation 

and dissolution, provides as follows: 

(b) if the motion is passed on a division, the number of members who vote in favour of 
the motion is a number equal to or greater than two thirds of the number of seats in 
the House (including vacant seats). 

(2) The form of motion for the purposes of subsection (l)(a) is-"That there shall be an 
early parliamentary general election." 

(3) An early parliamentary general election is also to take place if-

(a) the House of Commons passes a motion in the form set out in subsection (4), and 

(b) the period of 14 days after the day on which that motion is passed ends without the 
House passing a motion in the form set out in subsection (5). 

(4) The form of motion for the purposes of subsection (3)(a) is-"That this House has no 
confidence in Her Majesty's Government." 

(5) The form of motion for the purposes of subsection (3)(b) is--"That this House has 
confidence in Her Majesty's Government.'' 

(6) Subsection (7) applies for the purposes of the Timetable in rule 1 in Schedule I to the 
Representation of the People Act 1983. 

(7) If a parliamentary general election is to take place as provided for by subsection (1) or 
(3), the polling day for the election is to be the day appointed by Her Majesty by 
proclamation on the recommendation of the Prime Minister (and, accordingly, the 
appointed day replaces the day which would otherwise have been the polling day for the 
next election determined under section 1 ). 

16 Sec. 3. Dissolution of Parliament 

(1) The Parliament then in existence dissolves at the beginning of the 17th working day 
before the polling day for the next parliamentary general election as determined under 
section 1 or appointed under section 2(7). 

(2) Parliament cannot otherwise be dissolved. 
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85. Sessions of Parliament, prorogation and dissolution.-

( 1) The President shall from time to time summon each House of 

Parliament to meet at such time and place as he thinks fit, but six 

months shall not intervene between the last sitting in one session 

and the date appointed for its first sitting in the next session. 

(2) The President may from time to time-

( a) prorogue the Houses or either House; 

(b) dissolve the House ofthe People. 

The Constitution only provides that the President may, from time to time, 

dissolve the House of the People. It is completely silent on when, in what manner 

and under what circumstances the President may exercise the power of 

dissolution. The Constitution lays down no guidance. The framers of the 

Constitution thought it better to leave the matter open and lay down no rigid 

rules so that, as and when the question of dissolution arises, it might be decided 

in accordance with the circumstances prevailing at the time and the constitutional 

conventions obtaining in other countries with the parliamentary form of 

government. 

The intent of the framers of the Constitution on this matter, is reflected in 

Dr. Ambedkar's reply in the Constituent Assembly on the Amendment No. 1482 

proposed by Prof. K.T. Shah. The amendment proposed by Prof. Shah suggested 

that provisions should be made to the effect that in the event of any request made 

by the Prime Minister to the President for dissolution of the House, reasons 

thereof should be recorded in writing. Dr. Ambedkar replied as follows: 

"The King has a right to dissolve Parliament. He generally dissolves 

it on the advice of the Prime Minister, but at one time, certainly at the 

time when Macaulay wrote English History where he has propounded 

this doctrine of the right of dissolution of Parliament, the position 

was this: it was agreed by all politicians that, according to the 
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Convention then understood, the King was not necessarily bound to 

accept the advice of the Prime Minister who wanted a dissolution of 

Parliament. The King could, if he wanted, ask the leader of the 

opposition ifhe was prepared to come and form a government so that 

the Prime Minister who wanted to dissolve the House may be 

dismissed and the leader of the opposition could take charge of the 

affairs of the government and carry on the work with the same 

Parliament without being dissolved. The King also had the right to 

.find some other member from the House ~f he was prepared to take 

the responsibility f!f carrying on the administration without the 

dissolution of the House. If the Kingfailed either to induce the leader 

f!f opposition or any other member of Parliament to accept 

responsibili(y for governing and carrying on the administration, he 

was bound to dissolve the House. 

"In the same way. the President of the Indian Union will test the 

feelings of the House whether the House agrees that there should be 

dissolution or whether the House agrees that the affairs should he 

carried on with some other leader without dissolution. If he finds that 

the feeling was that there was no other alternative except dissolution, 

he would, as a constitutional president, undoubtedly accept the 

advice qf the Prime Minister to dissolve the House. 

"There are other ways for the President to test the feeling qf the 

House and to .find out whether the Prime Minister was asking jhr 

dissolution of the House for bona fide reasons or for purely party 

purposes. I think we could trust the President to make a correct 

decision between the party leaders and the House as a whole". 17 

17 CAD, Vol. VIII (18th May, 1949), pp. 106-07, on Article 69 now Article 85 of the 
Constitution of India. 
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As such, the framers of the Constitution have left the matter - as to when, 

in what manner and under what circumstances the President may exercise the 

power of dissolution - to the absolute discretion of the President. The President 

has been given the discretion to decide the matter in accordance with the 

circumstances prevailing at the time and the constitutional conventions prevalent 

in other countries with the parliamentary form of government. 

Certain aspects of the parliamentary system, that have significant bearing 

on the President's power to dissolve the House of the People, are substantially 

different in India as compared to that in Britain. In Britain, the Monarch is a 

hereditary office, while the President of the Indian Republic is an elected 

President. The President of India derives his powers from a written Constitution 

which is the supreme law of the land. This is in contra-distinction to the British 

concept of the sovereignty of Parliament. The principle of responsible 

government that the Crown functions only on Ministerial advice obtains in 

Britain. On the other hand, the President has certain discretionary powers which 

he may exercise without the aid and advice of the Council of Ministers. 

The other significant difference is that in Britain, in the event of fresh 

general elections to the House of the Commons, the Prime Minister from the 

previous House continues to hold the office in his own right and has the first 

stake in the newly constituted House. Only if he loses the vote in the newly 

constituted House that he vacates his office and thereafter the Crown appoints a 

person as Prime Minister who in the opinion of the Crown enjoys the confidence 

of the House. In India, in the event of fresh general elections to the House of the 

People, the Prime Minister from the previous House invariably has to vacate his 

office, though in most of the cases, he is asked by the President to remain in 

office as the care taker Prime Minister. Thus the Prime Minister continues in 

office only as a care taker Prime Minister and he has no say or first stake over the 

Prime-Ministership in the newly constituted House. The President appoints a 

person as the Prime Minister who in the opinion of the President enjoys the 
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confidence of the House and such person then assumes the office of Prime 

Minister. 

In these circumstances, 0. Hood Phillips' first three principles that (a) the 

sovereign should dissolve the House of Commons when advised by the Prime 

Minister to do so; (b) the Sovereign should not dissolve the House of Commons 

unless advised by the Prime Minister to do so; and (c) the Prime Minister has the 

power to choose the time of dissolution, has doubtful application in India. In 

India the power to dissolve the House of the People is one of the discretionary 

powers of the President and he has the discretion to exercise this powers 

according to his own assessment of the state of affairs in the House and he is not 

bound in the matter by the advice of the Prime Minister. 

Blackburn's first principle - that a Prime Minister who has lost a general 

election cannot request a dissolution - also has little application in India. As 

stated above, unlike in Britain, the Prime Minister in India at the time of general 

election continues in office only as a care taker Prime Minister and he has no say 

or first stake over the Prime-Ministership in the newly constituted House. Thus 

there is no possibility of this situation arising in India and therefore there is no 

question of a Prime Minister who has lost a general election requesting the 

President for a dissolution of the House in India. 

Blackburn's second principle- that in a hung Parliament, where the Prime 

Minister's government wins or survives the debate on the address, his advice to 

the monarch on dissolution affairs will thereafter be followed during his tenure in 

office - is also not a good proposition in India. The President in India is not 

bound by the advice of the Prime Minister in the matter of dissolution. 

Blackburn's third proposition - that a Prime Minister who loses a no 

confidence vote in the Commons must request a dissolution of Parliament from 

the Monarch, who will grant it - is also not a good proposition in India. In 

Britain, if a ministry enjoying majority support in the House is defeated on any 
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major issue of policy, it can either resign or suggest dissolution of the House and 

holding of fresh elections so as to seek an endorsement of its policies from the 

electorate. In such a situation it seems to be a settled convention that the Crown 

will grant a dissolution even if it were possible to find an alternative Ministry. 

The justification for this convention is that in modem times a Ministry is the 

direct result of general elections and that its defeat in the House automatically 

entitles it to appeal once again to the people. There have been a number of 

constitutional precedents to this effect. In India, the President is not bound by the 

advice of the Prime Minister in the matter of dissolution, especially of a Prime 

Minister who has lost a no confidence vote in the House. In such circumstances 

the President has the power to remove the Prime Minister who has lost the vote 

of no confidence in the House and may appoint the leader of the opposition or 

any other person who in the opinion of the President enjoys the confidence of the 

House as the Prime Minister. 

In view of the above, on the defeat of a ministry in Lok Sabha, two options 

are available to the Prime Minister - he may either tender resignation of his 

ministry or advise the President to dissolve the House of the People and order for 

fresh elections to the House of the People. However, it is President's absolute 

discretion and judgment whether to accept the advice and dissolve the House and 

seek a fresh mandate from the people or to give an opportunity to other party or 

group of parties in the House to form a ministry. The power and discretion of the 

President is obviously outside the advice of the Prime Minister and his Council 

of Ministers which has lost majority support. 

In case of a still-born House also where no political party has a working 

majority so as to be able to form a ministry, it is the President's absolute 

discretion and judgment whether to dissolve the House and seek a fresh mandate 

from the people or to give an opportunity to other party or group of parties in the 

House to form a ministry. The President has to exercise his absolute discretion 
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especially since in such circumstances there is only a care taker Prime Minister 

in office who cannot advice the President on dissolution of the House. 

The framers of the Constitution clearly intended to repose in the President, 

as head of the State, the discretion whether or not to dissolve the House of the 

People. The existence of this discretion was explicitly recognised in a concurring 

opinion of two judges in the Shamsher Singh case18 wherein it was pointed out 

that the Constitution establishes a parliamentary system of government with a 

Council of Ministers (cabinet) and one may well keep in mind the conventions 

prevalent at the time the Constitution was framed. Although since that decision 

Article 7 4(1) has been amended, it may still be argued that the amendments 

clarify the position on the ordinary functioning of the government but do not 

abolish the foundational conventions of the parliamentary system of govemment 

such a.'> the one relating to dissolution of Lok Sabha. 19 

The Constitution has given absolute discretion to the President and the 

discretion comes with the concomitant danger of misuse. The words of Dr. 

Ambedkar are significant, 

"In the same way, the President of the Indian Union will test the 

feelings of the House whether the House agrees that there should be 

dissolution or whether the House agrees that the affairs should be 

carried on with some other leader without dissolution. If he finds that 

the feeling was that there was no other alternative except dissolution, 

he would, as a constitutional President, undoubtedly accept the 

advice of the Prime Minister to dissolve the House. 

"There are other ways for the President to test the feeling of the 

House and to .find out whether the Prime Minister was asking for 

dissolution of the House for bona fide reasons or for purely party 

18 Shamsher Singh v. State of Punjab, (1974) 2 SCC 831: AIR 1974 SC 2192 

19 Ibid. (per Krishna I yer, J.) 
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purposes. I think we could trust the President to make a correct 

decision between the party leaders and the House as a whole". 20 

Eminent jurist Nani A. Palkhivala asserted that despite what the 

Constitution says, the President could safely ignore any advice from the Council 

of Ministers to dissolve the Lok Sabha if he is satisfied that it is clearly possible 

for a new Government to be formed which could function with the present 

House. In a lucid analysis of the situation, Mr. Palkhivala has advanced precise 

reasons in support of his assertion: 

(a) The Constitution is not a structure of fossils like a coral reef. It is a living 

organism and should be construed as such. Constitutional fundamentalism 

is far more reprehensible than religious fundamentalism. Every Article is 

to be construed in harmony with, and in the context of the text of the 

Constitution. Article 74 is not to be construed in vacuum but as a part of a 

composite scheme which is meant to promote and perpetuate the living 

democratic process. 

(b) The President is not a mere robot or figurehead. As a general rule and in 

normal times, he is no doubt bound to act in accordance with the advice 

of the Council of Ministers. But this rule is not so inviolable and 

inflexible as to oblige him to observe it even when the result would be 

subverting the clear mandate of the Constitution. The President is the 

Head of the State and has to make his decision with non-partisan spirit 

when perspicacity and in a totally risk broods over the nation. A crisis is 

implicit in the advice to dissolve Lok Sabha within a year of its 

formation. It is virtually an admission of the failure of the democratic 

process. Upon entering office the President has to take an oath that he 

will to the best of his ability "preserve protect and defend the 

Constitution. If the President is asked to embark upon a course of action 

20 CAD, Vol. VIII (18th May, 1949), pp. 106-07, on Article 69 now Article 85 of the 
Constitution of India. 
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which would involve breach of his oath, he is not bound to follow such 

advice. 

(c) If a party or group comes together and satisfies the President that a stable 

government can be formed without the present Lok Sabha being 

dissolved, it would be not only President's right but his duty to allow such 

government to be fonned. All over the world, it has been proved that a 

coalition or national government is not an unmitigated disaster. After all, 

the advice of the Council of Ministers is presumed to represent the 

majority view in Parliament. Therefore, if the President is satisfied that 

the majority opinion in the Lok Sabha is against dissolution, it is a factor 

he must take into account before deciding to follow the advice of a 

Council of who happen to be members of minority party. 21 

According to Mr. Palkhivala, the contrary view that the President can in no 

case refuse to follow the advice to dissolve the Lok Sabha, would result in 

unacceptable consequences, of which he has pointed out firstly, if a vote of no

confidence is scheduled to be moved against the Government soon, the 

democratic process could be effectively frustrated by the Council of Ministers 

advising the President to dissolve the House immediately and secondly, in the 

same Lok Sabha a new Government can never be formed in cases where the 

existing Government which has lost the confidence of the House advises the 

President to dissolve it. This would defeat the implicit scheme of the Constitution 

which envisages the possibility of two or more governments during the tenure of 

the same Lok Sabha. 

21 Quoted in H.M. Jain, "Indian Parliament and the President". Journal C?f Constitutional and 
Parliamentary Studies, Vol. XV, Nos. 1-4, (1981), p. 114 124. 
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D. STATE LEGISLATIVE ASSEMBLIES : GOVERNOR'S POWER TO 

DISSOLVE THE STATE LEGISLATIVE ASSEMBLY: ART. 174(2) 

AND PRESIDENT'S POWER TO DISSOLVE THE STATE 

LEGISLATIVE ASSEMBLY DURING PROCLAMATION OF 

EMERGENCY: ART. 356 

The power to dissolve the Legislative Assembly of the State is vested in the 

Governor. Article 174, which deals with sessions of State Legislature and its 

prorogation and dissolution, provides as follows: 

174. Sessions of the State Legislature, prorogation and 

dissolution.-

(1) The Governor shall from time to time summon the House or each 

House of the Legislature of the State to meet at such time and 

place as he thinks fit, but six months shall not intervene between 

the last sitting in one session and the date appointed for its first 

sitting in the next session. 

(2) The Governor may from time to time-

(a) prorogue the House or either House; 

(b) dissolve the Legislative Assembly. 

Analogous to the President's power to dissolve Parliament, the Constitution 

also provides that the Governor may, from time to time, dissolve the Legislative 

Assembly. The Constitution is completely silent on when, in what manner and 

under what circumstances the Governor may exercise the power of dissolution. 

The Constitution lays down no guidance. The framers of the Constitution, like in 

the case of the President's power to dissolve the Lok Sabha, thought it better to 

leave the matter open and lay down no rigid rules so that, as and when the 

question of dissolution arises, it might be decided in accordance with the 
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circumstances prevailing at the time and the constitutional conventions obtaining 

in other countries with the parliamentary fonn of government. 

Absence of clear guidance in the Constitution on dissolution of the 

Legislative Assembly by the Governor and vesting in Governor of complete 

discretion has also rendered this discretionary power susceptible to misuse. 

In 1953, in Travancore-Cochin (now Kerala), the Governor dissolved the 

Legislative Assembly following the defeat of the Congress ministry. The 

ministry remained in office as a caretaker government till fresh elections were 

held. But this precedent was not followed in 1955. There was a minority PSP 

ministry in office. The Congress party supported it without participating in 

ministry. But when the Congress Party withdrew its support and the ministry was 

defeated in the House, the Chief Minister sought a dissolution, but it was refused. 

Since the independence till the Fourth Lok Sabha elections, the Congress 

Party, by and large, had majority support in most of the State Legislative 

assemblies and as such not many difficulties arose in the working of the 

Constitution as most of the issues were mutually sorted out at party level. The 

state of affairs, however, underwent a sea change after the Fourth Lok Sabha 

elections., the Congress party lost its monopoly of power, and multi-party 

coalition governments were installed in many States was invited to form the 

ministry. 

In case of the Legislative Assembly of a State, the Constitution also confers 

powers on the President under Art. 35622
, in case of failure of constitutional 

22 356. Provisions in case of failure of constitutional machinery in States. -

(1) If the President, on receipt of a report from the Governor of a State or otherwise, is 
satisfied that a situation has arisen in which the Government of the State cannot be 
carried on in accordance with the provisions of this Constitution, the President may by 
Proclamation -

(a) assume to himself all or any of the functions of the Government of the State and all 
or any of the powers vested in or exercisable by the Governor or any body or 
authority in the State other than the Legislature of the State; 
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(b) declare that the powers of the Legislature of the State shall be exercisable by or 
under the authority of Parliament; 

(c) make such incidental and consequential provisions as appear to the President to be 
necessary or desirable for giving effect to the objects of the Proclamation, including 
provisions for suspending in whole or in part the operation of any provisions of this 
Constitution relating to any body or authority in the State: 

Provided that nothing in this clause shall authorise the President to assume to 
himself any of the powers vested in or exercisable by a High Court, or to suspend in 
whole or in part the operation of any provision of this Constitution relating to High 
Courts. 

(2) Any such Proclamation may be revoked or varied by a subsequent Proclamation. 
(3) Every Proclamation under this article shall be laid before each House of Parliament and 

shall, except where it is a Proclamation revoking a previous Proclamation, cease to 
operate at the expiration of two months unless before the expiration of that period it has 
been approved by resolutions ofboth Houses ofParlia..ment: 

Provided that if any such Proclamation (not being a Proclamation revoking a previous 
Proclamation) is issued at a time when the House of the People is dissolved or the 
dissolution of the House of the People takes place during the period of two months 
referred to in this clause, and if a resolution approving the Proclamation has been passed 
by the Council of States, but no resolution with respect to such Proclamation has been 
passed by the House of the People before the expiration of that period, the Proclamation 
shall cease to operate at the expiration of thirty days from the date on which the House 
of the People first sits after its reconstitution unless before the expiration of the said 
period of thirty days a resolution approving the Proclamation has been also passed by 
the House of the People. 

( 4) A Proclamation so approved shall, unless revoked, cease to operate on the expiration of 
a period of six months from the date of issue of the Proclamation: 

Provided that if and so often as a resolution approving the continuance in force of such a 
Proclamation is passed by both Houses of Parliament, the Proclamation shall, unless 
revoked, continue in force for a further period of six months from the date on which 
under this clause it would otherwise have ceased to operate, but no such Proclamation 
shall in any case remain in force for more than three years: 
Provided further that if the dissolution of the House of the People takes place during any 
such period of six months and a resolution approving the continuance in force of such 
Proclamation has been passed by the Council of States, but no resolution with respect to 
the continuance in force of such Proclamation has been passed by the House of the 
People during the said period, the Proclamation shall cease to operate at the expiration 
of thirty days from the date on which the House of the People first sits after its 
reconstitution unless before the expiration of the said period of thirty days a resolution 
approving the continuance in force of the Proclamation has been also passed by the 
House of the People: 

Provided also that in the case of the Proclamation issued under clause (1) on the 11th 
day of May, 1987 with respect to the State of Punjab, the reference in the first proviso 
to this clause to "three years" shall be construed as a reference to five years. 

(5) Notwithstanding anything contained in clause (4), a resolution with respect to the 
continuance in force of a Proclamation approved under clause (3) for any period beyond 
the expiration of one year from the date of issue of such Proclamation shall not be 
passed by either House of Parliament unless-
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machinery in the State, to dissolve the Legislative Assembly. This power is not 

conferred in express terms. Art. 356 only provides that the President on being 

satisfied that a situation has arisen in which the Government of the State cannot 

be carried on in accordance with the provisions of this Constitution may by 

Proclamation assume to himself all or any of the functions of the Government of 

the State and all or any of the powers vested in or exercisable by the Governor or 

any body or authority in the State other than the Legislature of the State and 

declare that the powers of the Legislature of the State shall be exercisable by or 

under the authority of Parliament. Since, under proclamation under Art. 356, the 

President assumes to himself the powers of the Governor, the power of the 

Governor under Art. 174(2)(b) to dissolve the Legislative Assembly also stands 

transferred to the President and therefore during proclamation under l<i~rt. 356 the 

power to dissolve the Legislative Assembly vests with the President. 

The power to dissolve the Legislative Assembly of a State is a power of the 

Governor under Article 174(2)(b). When, therefore, this power is assumed by the 

President by a proclamation under Art. 356(1 )(a), the power to dissolve a State 

Assembly may be exercised by the President, on the advice of the Union Council 

of Ministers. Although, ordinarily, the power under Art. 174(2) is exercisable by 

the Governor on the advice of the Council of Ministers of the State, when the 

President assumes to himself the powers of the Governor under Art. 356(1)(a), 

the power to dissolve the State Assembly would automatically come over to the 

Union Government.23 In which case the President need not consult the State 

Government and a dissolution made by the President on the advice of his Council 

(a) a Proclamation of Emergency is in operation, in the whole of India or, as the case 
may be, in the whole or any part of the State, at the time of the passing of such 
resolution, and 

(b) the Election Commission certifies that the continuance in force of Proclamation 
approved under clause (3) during the period specified in such resolution is 
necessary on account of difficulties in holding general elections to the Legislative 
Assembly of the State concerned: 

Provided that nothing in this clause shall apply to the Proclamation issued under clause (1) 
on the 11th day of May, 1987 with respect to the State of Punjab. 

23 State of Rajasthan vs. Union of India, AIR 1977 SC 1361 (per Beg., CJ, Chandrachud, 
Bhagawati, Gupta and Fazl Ali, JJ.) 
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of Ministers would be as good as a dissolution of the Assembly by the Governor 

of the State whose powers are taken over by the President.24 

There are no limitations upon this power of the President in Art. 356(1)(a) 

or any other provisions of the Constitution. Hence, the power to dissolve a State 

Assembly may be exercised by the President immediately after the Proclamation 

under Art. 356(l)(a) is issued, and before it is approved by the Houses of 

Parliament under Clause (3) of the Article. It follows that the dissolution so 

ordered by the President would continue to have effect for the full two-months 

referred to in Clause (3) even if Proclamation is eventually disapproved by 

Parliament. In fact, Sarkaria, J. has recommended suitable amendments of 

Article 356 to ensure that the State Legislature is not dissolved before the 

proclamation has been laid before Parliament and considered by it and 

safeguards similar to those under Cis. (7) and (8) of Art. 352 should be 

incorporated in Art. 356 providing for review of the continuance of 

proclamation. 

It was held in S.R. BommaP5 that though on the proclamation under Art. 

356 (1), a State Government has to go, the State Assembly should be dissolved 

only after Parliament approved such proclamation. In case Parliament fails to 

approve it, the Assembly should get reactivated. The Court held that disapproval 

or non-approval means that the Houses of Parliament are saying that President's 

action was not justified or warranted and it shall no longer continue. In such a 

case, the proclamation lapses so that it ceases to be in operation at the end of two 

months and the necessary consequence of this is that the status quo ante revives. 

The Government which was dismissed revives. The Legislative Assembly, which 

may have been kept in suspended animation, gets reactivated. 

In case of judicial review, if the Court finds that proclamation was not 

validly issued, what will be the consequences? The Supreme Court in State of 

24 Ibid. 

25 S.R. Bommai vs. Union of India. AIR 1994 SC 1918. 
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Rajasthan vs. Union of India26 held that though there is scope of judicial review 

in Presidential proclamation, but the scope is narrow and minimal. The scope 

was further widened in S.R. Bommai wherein it was held that the issue of 

proclamation is subject to judicial review at least to the extent of examining 

whether the condition precedent to the issuance of proclamation have been 

satisfied or not. This examination will necessarily involve the scrutiny whether 

there existed material for the satisfaction of the President that a situation has 

arisen in which the Government of the State could not be run in accordance with 

the provisions of the Constitution. It is not the personal whim, wish, view or 

opinion or the ipse dixit of the President de hors the material but a legitimate 

inference drawn from the material placed before him which is relevant for the 

purpose. There must be sufficient proof of information about the state of things 

indicating that the situation in question has arisen. Though the sufficiency or 

otherwise of the material cannot be questioned, the legitimacy of inference 

drawn from such material is certainly open to judicial rteview. The said principle 

has again been reaffinned in Rameshwar Prasad27
. 

The Supreme Court in Rameshwar Prasad held that when proclamation 

under At. 356 is found to be unconstitutional, the Supreme Court has the power 

to order status quo ante as prevailing before the dissolution of the Assembly. But 

before granting such relief, keeping in view the larger public interest, the ground 

realities are to be considered. Where subsequent to the dissolution, the Election 

Commission had not only made preparation for fresh election and has also issued 

notification and nominations have been received, in such circumstances, status 

quo ante will not be restored. The facts in Rameshwar Prasad were that three 

political leaders were in fray for appointment as the Chief Minister after the 

elections held in 2005. Lalu Prasad Yadav of the Rasthtriya Janata Dal, with 75 

seats in the Assembly and also claiming support of 10 MLAs of the Congress 

Party, Nitish Kumar of the Janata Dal (United) with his own 55 MLAs and 

26 State a;( Rajasthan vs. Union of India, AIR 1977 SC 1361; (1977) 3 SCC 592. 

27 Rameshwar Prasad vs. Union o_{India, AIR 2006 SC 980. 
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having support of37 MLAs ofthe BJP, and Ram Vilas Paswan ofLok Janasakti 

Party with 29 seats. There were 37 independent MLAs in the Legislative 

Assembly of 243 members, Nitish Kumar would have needed support of 30 other 

to have a majority. Given that no party had the majority, the constitutionally 

proper thing for the Governor Shri Buta Singh would have been to either invite 

the single largest majority party (RJD in this case) and ask it to prove that it 

could muster enough strength to run the government,. or allow some time to 

enable cobbling together of a coalition government. Notably, no one approached 

the Governor staking any claim to form a government. While how much time 

should be provided to enable formation of a government under either of the 

above scenarios is a matter of debate, the Governor waited no more than a week, 

and sent letters to the President of India on 6 March 2005, saying the following: 

"I explored all the possibilities and from the facts ... , I am fitlly 

sati~fied that no political party or coalition of parties of groups is 

able to substantiate a claim of majority in the Legislative 

AssembZv. and having explored the alternatives with all the 

political parties and groups and Independent M.L.As and the 

alternatives with all the political parties and groups and 

Independent M.L.As, a situation has emerged in which no political 

party or groups appear to be able to form a Government 

commanding a majority in the House,, This is a case offailure of 

constitutional machinery .,, I therefore recommend that the 

present newly constituted Assembly be kept under suspended 

animation for the present and the President of India is requested 

to take such appropriate action/decision, as required. " 

The Union Cabinet decided to invoke the emergency provision and 

impose President's rule in the State on the gth March 2005, and Parliament 

approved the same on the 21st March. The Governor followed up with another 

letter on 271
h April stating that he was aware of several horse-trading efforts that 

were being made in an effort to cobble up a coalition, and said: 
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"The present situation is fast approaching a scenario wherein ~l 

the trend is not arrested immediately, the consequent political 

instability will fitrther give rise to horse trading being practised by 

various political parties/groups trying to allure elected MLAs. 

Consequently it may not be possible to contain the situation 

without giving the people another opportunity to give their 

mandate throughfresh poll. " 

And finally, on 21 May, the Governor wrote again to the President thus: 

"I am of considered view that ... a situation has arisen in the State 

wherein it would be desirable in the interests of the State that the 

Assembly present~v kept in suspended animation is dissolved ... " 

Accordingly, the Union government on 2Yd May 2005 decided to 

dissolve the newly elected Assembly. This decision was made in the middle of 

the night by the Central Cabinet. This proclamation was challenged, and the 

Supreme Court was faced with the issues of whether a Legislative Assembly 

could be dismissed even before it was convened, and was the dissolution of 

Bihar Assembly constitutional? The petitioners contended that as the new 

Assembly was not even given its oath of office, it could not be dissolved under 

the argument that 'what does not exist cannot be dissolved'. Hence the need to 

restore status quo ante (i.e. restore the Assembly). The Court held that there is no 

restriction stipulating that the power to dissolve the Legislative Assembly can be 

exercised only after its first meeting under the governing Article 174(2)(b). 

However, on 7 October 2005, the Court had issued an interim order saying that 

the dissolution of the Assembly was indeed unconstitutional. But keeping in 

view of the fast paced political developments and the Election Commission's 

order calling for fresh elections in October and November 2005, the Court 

declined to restore the Assembly. It posted the case for further decision later. 
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Challenging the petition against the dismissal of the Bihar legislature, the 

Centre presented to the Court two major arguments: (a) Under Article 361, the 

President and Governors are immune for their actions while performing their 

duties, and (b) the Presidential Proclamation imposing an Emergency is a 

political matter which should not be subjected to judicial review, as even if the 

Court were to step in, it could not provide 'judicially manageable standards' to 

govern the President's action. The Court rejected similar arguments in two cases 

in the past, first in 1977 (in State qf Rajasthan) and later in 1994 (in S.R. 

Bommai, which in fact widened the scope of Court intervention in such cases.) In 

its majority decision, the Supreme Court held that the Bihar case was the first of 

its kind raising the question whether it is legal to dissolve an Assembly claiming 

that some illegal means were being used, thus preventing even any attempt of 

putting together a coalition of parties to form a government. Its observations in 

this regard28 deserve to be quoted in detail. In asserting its rights, the Court 

emphatically said: 'It is open to the Court, in exercise of judicial review, to 

examine the question whether the Governor's report is based upon relevant 

material or not; whether it is made bona fide or not; and whether the facts have 

been duly verified or not'. Having checked the facts, the Court concluded that the 

Governor did not even give a chance to any political party to come up with a 

government. Instead, they said, that 'the action of the Governor was a mere 

pretence, the real object being to keep away a political party from staking a claim 

to form the Government'. The Court also took note of the fact that there were no 

facts, other than those provided by the Governor, to decide whether there was 

indeed a possibility or not to form a government. The Court said: 

"In the absence qf the relevant material much less due 

ver!fication, the report qf' the Governor has to be treated as the 

personal ipse dixit of the Governor. The drastic and extreme 

action under Article 356 cannot be just?fied on mere ipse dixit. 

suspicion, whims and fancies (d. the Governor. This Court 

28 Para 140, 155 
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cannot remain a silent spectator watching the subversion C?f the 

Constitution. It is to be remembered that this Court is the 

sentinel on the qui vive. In the facts and circumstances of this 

case, the Governor may be the main player, but the Council of 

Ministers should have ver(fied the facts stated in the report qf 

the Governor before hurriedly accepting it as a gospel truth as 

to what the Governor stated. Clearly, the Governor has misled 

the Council qf Ministers which led to aid and advice being given 

by the Council ofMinisters to the President, leading to the issue 

qf the impugned proclamation. 29 

Thus the Court ruled that the Proclamation of Emergency in Bihar was 

unconstitutional, but they did not restore the dismissed Assembly, and new 

elections ensued. 

Apart from Art. 356(l)(a), the power under Art 174(2) to dissolve a State 

Assembly belongs to the Governor of the State on the advice of his Council of 

Ministers, so that the Union Government cannot interfere with the exercise of 

this power of the Governor, by issuing any directive under Art. 256 or 257. 30 

The more important question, from the perspective of government 

formation in hung parliaments is that who has the effective power to dissolve 

Parliament. Whether it is retained as a prerogative power of the Head of State, or 

whether the Head of State exercises this power as per the aid and advice of his 

Prime Minister or his Council of Ministers or whether this power is vested 

effectively in Parliament itself, who, by a resolution in Parliament recommend 

dissolution of Parliament and the Head of State is bound by such parliamentary 

recommendation. 

29 Ibid, per, Sabharwal, C.J., B.N. Agarwal and Ashok Bhan, JJ. 

30 S.R. Bommai vs. Union of'Jndia, AIR 1994 SC 1918. 
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E. DISSOLUTION OF PARLIAMENT IN OTHER PARLIAMENTARY 

SYSTEMS 

DISSOLUTION OF PARLIAMENT IN HUNGARY 

Under the Constitution of Hungary, the power of dissolution of Parliament is 

vested in Parliament which may proclaim its dissolution before the expiry of its 

term. The power of dissolution can also be exercised by the President after 

consultation with the Prime Minister, the Speaker of Parliament and with the 

heads of the factions of the parties in the eventualities that (a) Parliament has at 

least four times within twelve months during its own mandate withdrawn its 

confidence from the Government, or (b) in case the mandate of the Government 

had ended, Parliament failed to elect within forty days after the date of the first 

nomination, the candidate Prime-Minister put up for the office by the President 

ofthe Republic. 31 

DISSOLUTION OF PARLIAMENT IN BELGIUM 

The power to dissolve Parliament, in nonnal circumstances, is vested with the 

King. Article 46 of the Constitution of Belgium provides that the King has the 

right to dissolve the House of Representatives only if the House of 

31 Constitution of Hungary: 
Article 28.-
(1) The mandate of Parliament commences with its constituent meeting. 
(2) Parliament may proclaim its dissolution even before the expiry of its mandate. 
(3) The President of the Republic may dissolve Parliament simultaneously with 

setting the dates for the new election if 
(a) Parliament has at least four times within twelve months during its own 

mandate withdrawn its confidence from the Government, or 
(b) in case the mandate of the Government had ended, Parliament failed to elect 

within forty days after the date of the first nomination, the candidate Prime
Minister put up for the office by the President of the Republic. 

(4) Before dissolving Parliament, the president of the Republic is bound to consult 
with the Prime Minister, the Speaker of Parliament and with the heads of the 
factions of the parties that have representatives in Parliament. 

(5) Within three months after the expiry of the term of parliament, its dissolution or 
its being dissolved, a new Parliament has to be elected. Parliament operates until 
the constituent meeting of the new Parliament. 
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Representatives, with the absolute majority of its members, (a) either rejects a 

motion of confidence in the Federal Government and does not propose to the 

King, within three days of the day of the rejection ofthe motion, the appointment 

of a successor to the Prime Minister; or (b) adopts a motion of no confidence 

with regard to the Federal Government and does not simultaneously propose to 

the King the appointment of a successor to the Prime Minister. The King may 

also dissolve the House of Representatives, in case of resignation of the 

incumbent government and if the King receives an agreement from the members 

of the House of Representatives expressed by the absolute majority of its 

members. 32 

DISSOLUTION OF PARLIAMENT IN SOUTH AFRICA 

Under the South African Constitution, the effective power to dissolve National 

Assembly is vested in National Assembly itself, although the formal power is 

vested in the President, who otherwise also is both the Head of State as well the 

Head of Government. The power of dissolving the National Assembly is vested 

in the President and when there is no President, in the Acting President. Art. 

32 Constitution of Belgium 

Article 46 

The King has the right to dissolve the House of Representatives only if the latter, with the 
absolute majority of its members: 

1 o either rejects a motion of confidence in the Federal Government and does not propose to 
the King, within three days of the day of the rejection of the motion, the appointment of a 
successor to the Prime Minister; 

2° or adopts a motion of no confidence with regard to the Federal Government and does not 
simultaneously propose to the King the appointment of a successor to the Prime Minister; 

The motions of confidence and no confidence can only be voted on forty-eight hours after 
the tabling of the motion. 

Moreover, the King may, in the event of the resignation of the Federal Government, dissolve 
the House of Representatives after having received its agreement expressed by the absolute 
majority of its members. 

The dissolution of the House of Representatives entails the dissolution of the Senate. 

The act of dissolution convenes the electorate within forty days and the Houses within two 
months. 
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50(1) provides that the President must dissolve the National Assembly if the 

Assembly adopts a resolution to dissolve with a supporting vote of a majority of 

its members and three years have expired since the Assembly was elected. Art. 

50(2) provides that the Acting President must dissolve the National Assembly if 

there is a vacancy in the office of President and the Assembly fails to elect a new 

President within 30 days after the vacancy occurred. The relevant constitutional 

provisions in the Constitution of South Africa are as follows: 

Section 50 Dissolution ofNational Assembly before expiry of its term 

(1) The President must dissolve the National Assembly if-
(a) the Assemb~v has adopted a resolution to dissolve with a 

supporting vote of a majority of its members; and 

(b) three years have passed since the Assembly was elected. 

(2) The Acting President must dissolve the National Assembly if
(a) there is a vacanG:v in the office a./President; and 

(b) the Assemb~y fails to elect a new President within 30 days 

after the vacancy occurred. 
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CHAPTER-6 

ALTERNATIVE MODELS OF FORMATION OF MINISTRY IN 

FRACTURED ELECTORAL VERDICTS 

The defining feature of the parliamentary form of government is that the ministry 

emerges from Parliament. Ministry is politically responsible to Parliament and 

must enjoy the confidence of Parliament and it may terminate any time before 

the expiration of the tem1 of Parliament if it loses the confidence of Parliament 

Parliamentary democracies, however, are quite diverse with respect to the 

specific rules in their Constitutions with regard to formation, continuance, and 

termination of the ministry. The institutional features in Constitutions are widely 

diverse. These institutional features can be broadly categorised into the following 

four categories: First, whether the ministry needs an actual vote by parliament, in 

the nature of 'Investiture Vote', to legally assume office; secondly, whether the 

ministry must maintain the active support of a parliamentary majority in order to 

remain in office, referred to as 'positive parliamentarism'; thirdly, whether the 

rules for tabling a vote of no-confidence require an alternative to be pre-specified 

in the motion itself. referred to as 'Constructive No-confidence Vote'; and 

fourthly, whether elections have to be held at predetennined intervals, referred to 

as 'fixed interelection period' or 'fixed-term Parliaments'.1 

Daniel Diermeier, Hulya Eraslan and Antonio Merlo, "A Structural Model of Govemment 
Formation", Econometrica, Vol. 71, No. 1 (January, 2003), 27-70 
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A. ALTERNATIVE MODELS OF FORMATION OF MINISTRY 

The first institutional feature is with regard to the process of formation of 

ministry. In some countries, the Prime Minister and/or his ministry needs an 

actual vote by the parliament to legally assume office. This is called as 

'Investiture Vote'. In other countries, the Prime Minister and/or his ministry can 

simply assume office after being appointed by the Head of State (i.e., either the 

Crown or the President). In countries with the system of Investiture Vote, again, 

some countries require that the Prime Minister be actually elected by Parliament. 

This is referred to as "ex ante" investiture. Other countries only require that after 

a new Prime Minister is appointed and he forms his ministry, it has to be 

approved by a parliamentary majority. This is called as "ex post'' investiture2
• In 

countries that do have the system of parliamentary vote to elect the Prime 

Minister, and the choice of Prime Minister rests with the Crown or the President, 

some countries have a mechanism of special emissaries and envoys who aid and 

assist the Crown or the President in choosing a Prime Minister by consulting, 

negotiating and facilitating talks between political parties and finding out an 

acceptable Prime Minister. Such a special envoy can be the Speaker of the 

House. It may even be an informateur, as is done in some European continental 

monarchies. The informateur aids and assists the Crown in choosing a formateur. 

Theformateur is then appointed as the Prime Minister and he is asked to present 

his programmes and policies before Parliament and subject his ministry as well 

as his programmes and policies to vote in Parliament. If the Prime Minister 

succeeds in garnering support of Parliamentary majority, he continues in power, 

and if not, he submits his resignation and the process of appointment of new 

Prime Minister starts. 

2 Jose Antonio Cheibub, Shane Martin, and Bjorn Erik Rasch, "The Investiture Vote and the 
Fmmation of Minority Parliamentary Governments", paper presented at the workshop on 
the Importance of Constitutions: Parliamentarism, Representation, and Voting Rights, 
Istanbul, Turkey, October 23-25, 2013. 
available at http://www.sv.uio.no/isv/english/researchl projects/evolution-parliamentarism/ 
events/ seminars/ istanbul-cheibub-martin-rasch.pdf, retrieved on 10 March 2014. 
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B. ELECTION OF THE PRIME MINISTER BY PARLIAMENT 

Some constitutional parliamentary democracies provide for election of the Prime 

Minister by Parliament. After a person is so elected by Parliament, the Head of 

State (the Monarch or the President, as the case may) then appoints the person as 

the Prime Minister. The prominent examples are Germany, Hungary, Spain, 

Ireland, Sweden, Slovenia, South Africa, Japan, Finland and Lesotho. 

GERMANY 

Grundgesetz, the Basic Law of Gennany, provides for election of the Federal 

Chancellor by the members of Parliament (Bundestag) upon the proposal of the 

President. Article 63 of the Basic Law of Germany provides that the Chancellor 

shall be elected by the Bundestag.3 The person who receives the votes of a 

majority of the members of the Bundestag shall be elected. The person elected 

shall be appointed by the Federal President. If the person proposed by the 

President is not elected, the Bundestag may elect a Federal Chancellor within 

fourteen days after the ballot by the votes of more than one half of its Members. 

If no Federal Chancellor is elected within this period, a new election shall take 

place without delay, in which the person who receives the largest number of 

3 Article 63 - Election of the Federal Chancellor 
(1) The Federal Chancellor shall be elected by the Bundestag without debate on the 

proposal of the Federal President. 

(2) The person who receives the votes of a majority of the Members of the Bundestag 
shall be elected. The person elected shall be appointed by the Federal President. 

(3) If the person proposed by the Federal President is not elected, the Bundestag may elect a 
Federal Chancellor within fourteen days after the ballot by the votes of more than one 
half of its Members. 

( 4) If no Federal Chancellor is elected within this period, a new election shall take place 
without delay, in which the person who receives the largest number of votes shall be 
elected. If the person elected receives the votes of a majority of the Members of the 
Bundestag, the Federal President must appoint him within seven days after the election. 
If the person elected does not receive such a majority, then within seven days the 
Federal President shall either appoint him or dissolve the Bundestag. 
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votes shall be elected. If the person elected receives the votes of a majority of the 

Members of the Bundestag, the Federal President must appoint him within seven 

days after the election. If the person elected does not receive such a majority, 

then within seven days the Federal President shall either appoint him or dissolve 

the Bundestag. 

HUNGARY 

The Constitution of Hungary also provides for election of the Prime Minister by 

the members of Parliament upon his nomination by the President. Art. 33(3) of 

the Hungarian Constitution provides that the Prime Minister is elected by a 

simple majority vote of the Members of Pariiament. Parliament decides on the 

election of the Prime Minister and on acceptance of the Government programme 

at the same time.4 

IRELAND 

The Eire Constitution also provides for nomination of the Prime Minister by 

Parliament (Deli! Eireann) [Art. 13(1.1)].5 The other ministers are appointed by 

the President upon the nomination by the Prime Minister and previous approval 

by Parliament [Art. 13(1.2)]. The Prime Minister has to resign from office upon 

4 Constitution of Hungary: 

Article 33.-

(1) The Government consist-; of (a) The Prime Minister and (b) The Ministers 

(2) The Prime Minister's substitute is the minister he has designated. 

(3) The Prime Minister is elected by a simple majority vote of the Members of Parliament. 
Parliament decides on the election of the Prime Minister and on acceptance of the 
Government programme at the same time. 

5 Constitution of the Eire: 

Article 13 

1. 1° The President shall, on the nomination ofDail Eireann, appoint the Taoiseach, that is, 
the head of the Government or Prime Minister. 

2° The President shall, on the nomination of the Taoiseach with the previous approval of 
Dail Eireann, appoint the other members of the Government. 
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his ceasing to retain the support of a majority in Dilil Eireann unless on his 

advice the President dissolves Dilil Eireann and on the reassembly of Dilil 

Eireann after the dissolution the Taoiseach secures the support of a majority in 

D(iil Eireann [Art. 28(10)]. 

The process of selecting a Taoiseach (Prime Minister) begins with the 

presiding officer accepting nominations. Members are given the opportunity to 

make short speeches on the nominee(s). Once the presiding office has received 

all nominations the fonnal voting process begins. To be nominated Taoiseach, 

the first candidate must receive more 'Yes' votes than 'No' votes. When a 

candidate is successfully nominated for appointment as Taoiseach, the process 

ends and no vote takes place on the nomination of any other candidates. If the 

first nominated candidate fails to receive more votes for than against, the second 

nominated candidate, if any, is then considered. The same requirements apply, to 

be nominated Taoiseach the candidate must receive more votes for than against. 

The voting continues until either a Taoiseach is elected or no more candidates 

remain to be voted on. Where a candidate for Taoiseach has secured the 

necessary support, she then departs the chamber to travel the short distance to the 

residence of the President of Ireland who makes the formal appointment. The 

investiture of a new Taoiseach is also necessary when the incumbent Taoiseach 

dies, resigns, is removed or is otherwise deemed incapacitated. In such cases the 

same investiture process as described above occurs. 

SWEDEN 

The Constitution of Sweden, called as Instrument of the Government also 

provides for election of the Prime Minister by its Parliament. Chapter 6, Art. 4 of 

the Swedish ConstitUtion provides that the Speaker of Riksdag (Swedish 

Parliament) after formal consultations with representatives from each party group 

in the Riksdag, proposes a name to the Riksdag. If more than half the members of 

the Riksdag vote against the proposal, it is rejected. In any other case, it is 
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adopted. When Riksdag adopts the proposal, the Prime Minister informs the 

Riksdag about the names of other ministers. Thereafter the Speaker issues a letter 

of appointment for the Prime Minister on the Riksdag' s behalf. 6 If the Riksdag 

rejects the Speaker's proposal, the procedure laid down in Article 4 is repeated. 

SLOVENIA 

The Constitution of Slovenia also provides for election of the Prime Minister. 

Art. 111 of the Slovenian Constitution stipulates that the President of the 

Republic, after consultation with the leaders of parliamentary groups, proposes to 

the National Assembly a candidate for Prime Ministership. The Prime Minister is 

elected by secret ballot by the National Assembly by a majority vote of all 

deputies. If such candidate does not receive the necessary majority of votes, the 

President of the Republic may after renewed consultation propose within 

fourteen days a new candidate, or the same candidate again, and candidates may 

6 Constitution of Sweden: 

Formation of the Government 

Chapter 6, Art. 4. When a Prime Minister is to be appointed, the Speaker summons 
for consultation representatives from each party group in the Riksdag. The Speaker 
confers with the Deputy Speakers before presenting a proposal to the Riksdag. The 
Riksdag shall vote on the proposal within four days, without prior preparation in 
committee. If more than half the members of the Riksdag vote against the proposal, it 
is rejected. In any other case, it is adopted. 

Chapter 6, Art. 5. If the Riksdag rejects the Speaker's proposal, the procedure laid 
down in Article 4 is repeated. If the Riksdag rejects the Speaker's proposal four 
times, the procedure for appointing a Prime Minister is abandoned and resumed only 
after an election to the Riksdag has been held. If no ordinary election is due in any 
case to be held within three months, an extraordinary election shall be held within the 
same space of time. 

Chapter 6, Art. 6. When the Riksdag has approved a proposal for a new Prime 
Minister, the Prime Minister shall inform the Riksdag as soon as possible of the 
names of the ministers. Government changes hands thereafter at a Council of State 
before the Head of State or, in his or her absence, before the Speaker. The Speaker is 
always summoned to attend such a Council. 
The Speaker issues a letter of appointment for the Prime Minister on the Riksdag's 
behalf. 
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also be proposed by parliamentary groups or a mm1mum of ten deputies. If 

within this period several candidates have been proposed, each one is voted on 

separately beginning with the candidate proposed by the President of the 

Republic, and if this candidate is not elected, a vote is taken on the other 

candidates in the order in which they were proposed. If no candidate is elected, 

the President of the Republic dissolves the National Assembly and calls new 

elections, unless within forty-eight hours the National Assembly decides by a 

majority of votes cast by those deputies present to hold new elections for Prime 

Minister, whereby a majority of votes cast by those deputies present is sufficient 

for the election of the candidate. In such new elections a vote is taken on 

candidates individually in order of the number of votes received in the earlier 

voting and then on the new candidates proposed prior to the new vote, wherein 

any candidate proposed by the President of the Republic takes precedence. If in 

such elections no candidate receives the necessary number of votes, the President 

of the Republic dissolves the National Assembly and calls new elections.7 Other 

7 Constitution of Slovenia 

Article 111 

(Election of the President of the Government) 

After consultation with the leaders of parliamentary groups the President of the 
Republic proposes to the National Assembly a candidate for President of the 
Government. 

The President of the Government is elected by the National Assembly by a majority 
vote of all deputies unless otherwise provided by this Constitution. Voting is by 
secret ballot. 

If such candidate does not receive the necessary majority of votes, the President of 
the Republic may after renewed consultation propose within fourteen days a new 
candidate, or the same candidate again, and candidates may also be proposed by 
parliamentary groups or a minimum of ten deputies. If within this period several 
candidates have been proposed, each one is voted on separately beginning with the 
candidate proposed by the President of the Republic, and if this candidate is not 
elected, a vote is taken on the other candidates in the order in which they were 
proposed. 

If no candidate is elected, the President of the Republic dissolves the National 
Assembly and calls new elections, unless within forty-eight hours the National 
Assembly decides by a majority of votes cast by those deputies present to hold new 
elections for President of the Government, whereby a majority of votes cast by those 
deputies present is sufficient for the election of the candidate. In such new elections a 
vote is taken on candidates individually in order of the number of votes received in 
the earlier voting and then on the new candidates proposed prior to the new vote, 
wherein any candidate proposed by the President of the Republic takes precedence. 
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ministers are appointed and dismissed by the National Assembly on the proposal 

of the Prime Minister [Art. 112]. Prior to appointment a proposed minister must 

appear before a competent commission of the National Assembly and answer its 

questions. 

SOUTH AFRICA 

South Africa is a Parliamentary Republic. However, the system of dual 

executive, i.e. existence of a Head of State and a Head of Government as 

prevalent in other parliamentary systems does not exist in South Africa and the 

South African President is the Head of State as well as the Head of Government. 8 

The Constitution of South Africa provides for election of the President by 

its Parliament9
• The National Assembly, at its first sitting after the election, or 

whenever vacancy arises, elects one of its members to be the President [Art. 

86(1)]. Elections are held in the supervision of the President or other designated 

judge of the Constitutional Court of South Africa. Upon being elected as the 

President, the incumbent ceases to be a member of the National Assembly [Art. 

87]. A person cannot hold office of President for more than two terms [Art. 

88(2)]. Art. 89 provides for removal of the President by the National Assembly 

lf in such elections no candidate receives the necessary number of votes, the 
President of the Republic dissolves the National Assembly and calls new elections. 

8 The Constitution of South Africa 

Section 83.- The President is the Head of State and head of the national executive. 

9 The Constitution of South Africa 

Section 86. - Election of President 

(1) At its first sitting after its election, and whenever necessary to flU a vacancy, the 
National Assembly must elect a woman or a man from among its members to be 
the President. 

(2) The President of the Constitutional Court must preside over the election of the 
President, or designate another judge to do so. The procedure set out in Part A of 
Schedule 3 applies to the election of the President. 

(3) An election to ftll a vacancy in the office of President must be held at a time and 
on a date determined by the President of the Constitutional Court, but not more 
than 30 days after the vacancy occurs. 
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and states that the National Assembly, by a resolution adopted with a supporting 

vote of at least two thirds of its members, may remove the President from office 

only on the grounds of (a) a serious violation of the Constitution or the law; or 

(b) serious misconduct; or (c) inability to perform the functions of office. The 

president appoints the Deputy President and other ministers an:d has the power to 

dismiss them [Art. 91]. The members of the cabinet are accountable collectively 

and individually to Parliament for the exercise of their powers and the 

performance of their functions (Art. 92(2)]. 

JAPAN 

The Constitution of Japan also provides for election of the Prime Minister by 

Parliament. i\rticle 6 of the Japanese Constitution provides that the Emperor 

shall appoint the Prime Minister as designated by the Diet10
• Article 67 provides 

that the Prime Minister shall be designated from among the members of the Diet 

by a resolution of the Diet. This designation shall precede all other business. If 

the House of Representatives and the House of Councillors disagree and if no 

agreement can be reached even through a joint committee of both Houses, 

provided for by law, or the House of Councillors fails to make designation within 

ten (1 0) days after the House of Representatives has made designation, the 

decision of the House of Representatives shall be the decision of the Diet. The 

Emperor shall appoint him as the Prime Minister. 11 

10 Constitution of Japan: 

Article 6. The Emperor shall appoint the Prime Minister as designated by the Diet. 

11 Constitution of Japan: 

Article 67. The Prime Minister shall be designated from among the members of the Diet by 
a resolution of the Diet. This designation shall precede all other business. If the House of 
Representatives and the House of Councillors disagree and if no agreement can be reached 
even through a joint committee of both Houses, provided for by law, or the House of 
Councillors fails to make designation within ten (10) days, exclusive of the period of recess, 
after the House of Representatives ha..<; made designation, the decision of the House of 
Representatives shall be the decision of the Diet. 
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FINLAND 

The Constitution of Finland provides for election of the Prime Minister12
. Sec. 61 

of the Constitution of Finland stipulates that Parliament elects the Prime 

Minister, who is thereafter appointed to the office by the President. Other 

ministers are appointed by the President in accordance with a proposal made by 

the Prime Minister. Before the Prime Minister is elected, the groups represented 

in the Parliament negotiate on the political programme and composition of the 

Government. On the basis of the outcome of these negotiations, and after having 

heard the Speaker of the Parliament and the parliamentary groups, the President 

informs the Parliament of the nominee for Prime Minister. The nominee is 

elected Prime Minister if his or her election has been supported by more than 

half of the votes cast in an open vote in the Parliament. If the nominee does not 

receive the necessary majority, another nominee shall be put forward in 

accordance with the same procedure. If the second nominee fails to receive the 

support of more than half of the votes cast, the election of the Prime Minister 

shall be held in the Parliament by open vote. In this event, the person receiving 

the most votes is elected. 

12 Constitution of Finland: 

Section 61 - Formation of the Government 

The Parliament elects the Prime Minister, who is thereafter appointed to the office by the 
President of the Republic. The President appoints the other Ministers in accordance with a 
proposal made by the Prime Minister. 

Before the Prime Minister is elected, the groups represented in the Parliament negotiate on 
the political programme and composition of the Government. On the basis of the outcome of 
these negotiations, and after having heard the Speaker of the Parliament and the 
parliamentary groups, the President informs the Parliament of the nominee for Prime 
Minister. The nominee is elected Prime Minister if his or her election has been supported by 
more than half of the votes cast in an open vote in the Parliament. 

If the nominee does not receive the necessary majority, another nominee shall be put 
forward in accordance with the same procedure. If the second nominee fails to receive the 
support of more than half of the votes cast, the election of the Prime Minister shall be held 
in the Parliament by open vote. In this event, the person receiving the most votes is elected. 
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SPAIN 

The Constitution of Spain provides for investiture vote by Parliament before 

appointment as the Prime Minister. Sec. 99(3) of the Spanish Constitution 

stipulates that the King, after consultation with the political leaders in 

Parliament, nominates a candidate for the Presidency of the Government. The 

candidate so nominated then submits to the Congress his political programme 

and seeks the confidence of the House. If the Congress, by vote of the overall 

majority of its members, grants to the said candidate its confidence, the King 

shall appoint him or her as the Prime Minister. If overall majority is not obtained, 

the same proposal shall be submitted for a fresh vote after forty-eight hours. In 

this case, confidence of the House is deemed to have been secured if granted by 

single majority. 13 The other ministers are appointed and dismissed by the King 

at the Prime Minister's proposal. 14 

13 Constitution of Spain: 

Section 99. Appointment of Prime Minister.-
(!) After each renewal of the Congress and in the other cases provided for under the 

Constitution, the King shall, after consultation with the representatives appointed 
by the political groups with parliamentary representation, and through the 
Speaker of the Congress, nominate a candidate for the Presidency of the 
Government. 

(2) The candidate nominated in accordance with the provisions of the foregoing 
subsection shall submit to the Congress the political programme of the 
Government he or she intends to form and shall seek the confidence of the 
House. 

(3) If the Congress, by vote of the overall majority of its members, grants to said 
candidate its confidence, the King shall appoint him or her President. If overall 
majority is not obtained, the same proposal shall be submitted for a fresh vote 
forty-eight hours after the previous vote, and confidence shall be deemed to have 
been secured if granted by single m~jority. 

(4) If, after this vote, confidence for the investiture has not been obtained, successive 
proposals shall be voted upon in the manner provided for in the foregoing 
paragraphs. 

If within two months of the first vote for investiture no candidate has obtained the 
confidence of the Congress, the King shall dissolve both Houses and call for new 
elections, with the countersignature of the Speaker of the Congress. 

J 4 Section 100. Appointment of other members of the Government.- The other members 
of the Government shall be appointed and dismissed by the King at the President's 
proposal. 
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C. APPOINTMENT OF PRIME MINISTER BY WAY OF INVESTITURE 

VOTE 

An investiture vote means a formal vote among members of Parliament on who 

should be invited to form the new government. The rules of investiture, however, 

differ. In some countries, investiture vote precedes appointment of Prime 

Minister. The Hungarian Constitution provides for such mechanism. While, in 

others, investiture vote is post facto, after the prime Minister is appointed. Italy, 

Portugal and the Czech Republic provide for such post facto investiture vote. 

Investiture vote, in a way, denotes existenc,e of the system of positive 

parliamentarism in that the ministry must have positive support of a majority in 

Parliament. 

ITALY 

The Constitution of Italy provides for post facto vote of investiture. Article 91 

provides that the Prime Minister shall be appointed by the President. Other 

ministers are appointed by the President on the proposal of the Prime Minister. 

However, after the Prime Minister is appointed, he must come before Parliament 

within 10 days of his appointment to obtain a vote of confidence and must 

receive the confidence ofboth Houses of Parliament [Art. 94]. 15 

15 Constitution of Italy 

Art. 94 

The Government must receive the confidence of both Houses of Parliament. 

Each House grants or withdraws its confidence through a reasoned motion voted on by roll
call. 

Within ten days of its formation the Government shall come before Parliament to obtain 
confidence. 

An opposing vote by one or both the Houses against a Government proposal does not entail 
the obligation to resign. 

A motion of no-confidence must be signed by at least one-tenth of the members of the 
House and cannot be debated earlier than three days from its presentation. 
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PORTUGAL 

The Constitution of Portugal also provides for post facto vote of investiture. 

Article 187 of the Portuguese Constitution provides for appointment of the 

Prime Minister by the President, who is required to appoint the Prime Minister 

after consulting the parties with seats in Assembly of the Republic and in the 

light of the electoral results. The President appoints other ministers upon a 

proposal from the Prime Minister. 16 Within ten days of appointment, the Prime 

Minister is required to submit his government's programme to the Assembly of 

the Republic for consideration. The government's programme can be rejected by 

the Assembly only by an absolute majority [Art. 192(4)].17 In case the 

government's programme is rejected by the Assembly, the Government has to 

resign [Art. 195(1)(d)]. 

THE CZECH REPUBLIC 

The Constitution of the Czech Republic also provides for post facto vote of 

investiture. Article 68(2) provides for appointment of the Prime Minister by the 

President. Other ministers are appointed by the President on the proposal of the 

16 Constitution ofPortugal: 

Article 187 (The Government Formation) 
1. The President of the Republic shall appoint the Prime Minister after consulting the 

parties with seats in Assembly of the Republic and in the light of the electoral results. 
The President of the Republic shall appoint the remaining members of the Government 
upon a proposal from the Prime Minister. 

17 Constitution of Portugal: 

Article 192 (Consideration of the Government's Programme) 
1. Within at most ten days of its appointment, the Government shall submit its Programme 

to the Assembly of the Republic for consideration, by means of a Prime Ministerial 
statement. 

2. In the event that the Assembly of the Republic is not in full session, its President shall 
obligatorily call it for this purpose. 

3. The debate shall not last for more than three days, and until it is closed, any 
parliamentary group may make a motion rejecting the Programme, and the Government 
may request the passage of a confidence motion. 

4. Rejection of the Government's Programme shall require an absolute majority of all the 
Members in full exercise of their office. 
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Prime Minister. Within thirty days of appointment, the Prime Minister is 

required to obtain a vote of confidence from the Chamber of Deputies [Art. 

68(3)]. 18 If the newly appointed Prime Minister fails to secure a vote of 

confidence from the Chamber o( Deputies, the President for a second time 

appoints another time and the Prime Minister has to obtain a vote of confidence 

within thirty days in tenns of Art. 68(3). If he also fails to secure a vote of 

confidence from the Chamber of Deputies, the President appoints a Prime 

Minister on the proposal of the Chairman of the Chamber of Deputies [Art. 

68(4)]. The Government is accountable to the Chamber of Deputies [Art. 68(1)]. 

The Prime Minister has to resign from office if the Chamber of Deputies rejects 

its request for a vote of confidence or if it voted no confidence in the 

Government. 

D. APPOINTMENT OF PRIME MINISTER: CONSTITUTIONS WITH 

DETAILED GUIDANCE 

There are Constitution which prescribe in detail as to whom the Head of State 

should appoint as the Prime Minister. Though the power to appoint is vested with 

the Head of State, but to eliminate the discretion, the Constitution prescribes 

detailed procedure in the form of prescription, the process the Head of State is 

18 Constitution of the Czech Republic: 

Art 68 
(1) The Government shall be accountable to the Chamber of Deputies. 
(2) The Prime Minister shall be appointed by the President of the Republic who shall 

appoint on the Prime Minister's proposal the other members of the Government and 
shall entrust them with the direction of individual ministries or other agencies. 

(3) Within thirty days after its appointment the Government shall present itself to the 
Chamber of Deputies and shall ask it for a vote of confidence. 

(4) If a newly appointed Government fails to win the confidence of the Chamber of 
Deputies, the procedure specified in paragraphs 2 and 3 shall be followed. If a thus 
appointed Government again fails to win the confidence of the Chamber of Deputies, 
the President of the Republic shall appoint a Prime Minister on the proposal of the 
Chairman of the Chamber ofDeputies. 

(5) In other cases the President of the Republic shall appoint and recall on the proposal of 
the Prime Minister the other members of the Government and shall entrust them with 
the direction of ministries or other agencies. 
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required to follow in choosing the Prime Minister. The Constitution of Greece 

provides such an alternative model. 

GREECE 

The Constitution of Greece provides for appointment of the Prime Minister by 

the President [Art. 3 7}. Art. 3 7 provides in detail, as to whom the President shall 

appoint as the Prime Minister. Art. 37(1) stipulates that the leader of the party 

having the absolute majority of seats in Parliament shall be appointed Prime 

Minister. If no party has the absolute majority, the President shall give the leader 

of the party with a relative majority an exploratory mandate in order to ascertain 

the possibility of forming a Government enjoying the confidence of the 

Parliament. If this possibility cannot be ascertained, the President shall give the 

exploratory mandate to the leader of the second largest party in Parliament, and 

if this also proves to be unsuccessful, to the leader of the third largest party in 

Parliament. Each exploratory mandate shall be in force for three days. If all 

exploratory mandates prove to be unsuccessful, the President summons all party 

leaders, and if the impossibility to form a Cabinet enjoying the confidence of the 

Parliament is confirmed, he shall attempt to form a Cabinet composed of all 

parties in Parliament for the purpose of holding parliamentary elections. If this 

fails, President entrusts the President of the Supreme Administrative Court or of 

the Supreme Civil and Criminal Court or of the Court of Audit to form a Cabinet 

as widely accepted as possible to carry out elections and dissolves Parliament. In 

case a mandate to fonn a Cabinet or an exploratory mandate is given, the 

proposal for the assignment of a mandate must occur within three days of the 

Speaker's or his Deputy's communication to the President about the number of 

seats possessed by each party in Parliament; the aforesaid communication must 

take place before any mandate is given. Further, a far as exploratory mandates 

are concerned, when parties have an equal number of seats in Parliament, the one 

having acquired more votes at the elections, precedes the other. A recently 

formed party with a parliamentary group, as provided by the Standing Orders of 
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Parliament, follows an older one with an equal number of seats. In both these 

instances, exploratory mandates cannot be given to more than four parties. 19 The 

other ministers and undersecretaries are appointed by the President on the 

recommendation of the Prime Minister [Art. 37(1)]. The Government is obliged 

to request a vote of confidence by Parliament within fifteen days of appointment 

of the Prime Minister. 

Thus the Greek Constitution does not leave any leeway to the President, 

as it stipulates that he should first nominate the leader of the largest party in 

19 Constitution of Greece 
Article 37 

1. The President of the Republic shall appoint the Prime Minister and on his 
recommendation shall appoint and dismiss the other members of the Cabinet and the 
Undersecretaries. 

2. The leader of the party having the absolute majority of seats in Parliament shall be 
appointed Prime Minister. If no party has the absolute majority, the President of the 
Republic shall give the leader of the party with a relative majority an exploratory 
mandate in order to ascertain the possibility of forming a Govermnent enjoying the 
confidence of the Parliament. 

3. If this possibility cannot be ascertained, the President of the Republic shall give the 
exploratory mandate to the leader of the second largest party in Parliament, and if this 
proves to be unsuccessful, to the leader of the third largest party in Parliament. Each 
exploratory mandate shall be in force for three days. If all exploratory mandates prove 
to be unsuccessful, the President of the Republic summons all party leaders, and if the 
impossibility to form a Cabinet enjoying the confidence of the Parliament is confirmed, 
he shall attempt to form a Cabinet composed of all parties in Parliament for the purpose 
of holding parliamentary elections. If this fails, he shall entrust the President of the 
Supreme Administrative Court or of the Supreme Civil and Criminal Court or of the 
Court of Audit to form a Cabinet as widely accepted as possible to carry out elections 
and dissolves Parliament. 

4. In cases that a mandate to form a Cabinet or an exploratory mandate is given in 
accordance with the aforementioned paragraphs, if the party has no leader or party 
spokesman, or if the leader or party spokesman has not been elected to Parliament, the 
President of the Republic shall give the mandate to a person proposed by the party's 
parliamentary group. The proposal for the assignment of a mandate must occur within 
three days of the Speaker's or his Deputy's communication to the President of the 
Republic about the number of seats possessed by each party in Parliament; the aforesaid 
communication must take place before any mandate is given. 

Interpretative clause: As far as exploratory mandates are concerned, when parties have 
an equal number of seats in Parliament, the one having acquired more votes at the 
elections, precedes the other. A recently formed party with a parliamentary group, as 
provided by the Standing Orders of Parliament, follows an older one with an equal 
number of seats. In both these instances, exploratory mandates cannot be given to more 
than four parties. 
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Parliament, and if he fails to form a government, the leader of the second largest 

party is given a chance and so on. 20 

E. APPOINTMENT OF PRIME MINISTER THROUGH THE PROCESS OF 

INFORMATEUR 

Informateur is a special emissary or envoy who aids and assists the Monarch in 

choosing a Prime Minister by consulting, negotiating and facilitating talks 

between political parties and finding out an acceptable Prime Minister. Such a 

special envoy can be the Speaker of the House. It may even be an Informateur, as 

is done in some European continental monarchies. An informateur is usually a 

trusted elder statesman.21 

In some parliamentary democracies, after a fractured electoral mandate, 

when the search for the prime Minister is less self-evident and several 

alternatives are available, a specific institutional device has been developed to 

clarify this matter, without formally involving the Monarch. On such occasions 

the Monarch appoints an "informateur", usually a seasoned politician who is in 

good terms with all parties and candidates for potential government office. In the 

name of Monarch, he or she explores the viability of different coalitions under 

different prime ministerial candidates. Sometimes, the Monarch will give some 

broad indications with regard to the type of coalition that seems desirable. Once 

the Informateur has sounded out the potential coalition parties, he advises the 

Monarch on the fonnation of a particular type of coalition, headed by a pmiicular 

government fonnateur. If the advice is straightforward, the Monarch, in most 

cases, acts accordingly and appoints the fonnateur as the Prime Minister. 22 

20 Lieven De Winter, 'The Role of Parliament in Government Formation", in Herbet Doring, 
ed., Parliaments and Majority Rules in Western Europe, St. Martin's Press, 1995. 

21 Rudolf Plehwe. "The Role of the Crown in the Hung Parliament", The Australian Journal of 
Political Science, Vol. 24(2) 1989 p. 1. 

22 Ibid. 

249 



ALTERNATIVE MODELS OF FORMATION OF MINISTRY IN FRACTURED VERDICTS 

F. ALTERNATIVE MODELS OF CONTINUANCE OF MINISTRY: 

NEGATIVE AND POSITIVE PARLIAMENTARISM 

The second institutional feature is with regard to the continuance of ministry. 

The parliamentary principle, requiring that the ministry must enjoy the 

confidence of Parliament, may take slightly different forms by way of positive 

and negative parliamentarism. Positive parliamentarism means that the ministry 

must be actively supported by a majority of the members of Parliament. Under 

negative parliamentarism, it is enough for the ministry not to be actively opposed 

by a majority of the members ofParliament.23 

In some countries, the Prime Minister and his ministry in order to remain in 

govemment, need continued and explicit support of a parliamentary majority. 

This is referred to as 'positive parliamentarism'. In other countries, the Prime 

Minister and his ministry do not need continued and explicit support of a 

parliamentary majority. What they need is the lack of opposition by a 

parliamentary majority. This is referred to as 'negative parliamentarism'. ln the 

system of negative parliamentalism, as long as the Prime Minister and his 

ministry are tolerated by a parliamentary majority, they can continue in power. In 

other words, in positive parliamentarism, the ministry requires a positive vote of 

confidence by parliamentary majority, while in negative parliamentarism, the 

Prime Minister and the ministry, after they are appointed by the Crown or the 

President, are presumed to enjoy the confidence of the House and do continue to 

remain in office until Parliament expresses its lack of confidence by an 

opposition vote of no-confidence in Parliament. 

Though, theoretically, when we say that the ministry must enJoy the 

confidence of Parliament, it invariably means that the ministry, in order to 

remain in power, must enjoy support of a majority in Parliament. But, the 

23 Torbjom Bergman, "Formation Rules and Minority Governments", European Journal of 
Political Research, 23(6), pp. 55-66. 
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recurrence of fractured electoral mandate has caused a change in this proposition. 

Countries have adopted the system of negative parliamentarism in which all that 

the ministry needs, in order to remain in power, is that there is no active 

opposition of a majority in Parliament. This has huge significance in case of 

hung Parliaments inasmuch as there are always political parties which prefer to 

take a neutral position and do abstain at the time of voting on a confidence 

motion and a no-confidence motion in Parliament. Another explanation for 

existence of negative parliamentarism forwarded by Ben Seyd24 is that negative 

rules are more likely to be found in countries with a monarchy, since their 

provisions reflect the role of the Monarch, as opposed to Parliament, in 

appointing the Prime Minister. 

G. ALTERNATIVE MODELS OF TERMINATION OF MINISTRY 

The third institutional feature is with regard to termination of ministry. This 

pertains to as to whether the government can simply be voted out of office 

through a no-confidence vote in the Parliament, or whether it needs to be 

immediately replaced by an alternative government also. This system is referred 

to as 'Constructive No-Confidence Vote'. In all parliamentary democracies, 

each party represented in Parliament can at any time table a vote of no

confidence. The ministry has to resign if the Parliament expresses its no

confidence in the ministry and thereafter the process of formation of new 

ministry starts. Some countries have incorporated the system of 'Constructive 

No-Confidence Vote' under which a parliamentary majority must not only 

depose the current government but also simultaneously elect an alternative 

government which must be specified before the vote takes place. Thus in case the 

incumbent Prime Minister is voted out, the alternative candidate named in the 

motion of no-confidence is appointed as the Prime Minister. 

24 Ben Seyd, "Coalition Government in Britain: Lessons ji-om Overseas", The Constitution 
Unit, University College, London, 2002, p. 38. 
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GERMANY 

The German Basic Law provides for Constructive No-Confidence Vote, which 

means that a no-confidence motion can only be initiated against an incumbent 

government by electing a successor. Art. 67 provides that the Bundestag may 

express its lack of confidence in the Federal Chancellor only by electing a 

successor by the vote of a majority of its Members and requesting the Federal 

President to dismiss the Federal Chancellor. The Federal President must comply 

with the request and appoint the person elected. Art. 67 further provides that 

forty-eight hours shall elapse between the motion and the election. This 

provision is made apparently to give enough time to the members to deliberate 

and come to a conclusion before the actual voting takes place.25 

Art. 68 further provides for a vote of confidence by the Chancellor and 

states that if a motion of the Federal Chancellor for a vote of confidence is not 

supported by the majority of the Members of the Bundestag, the Federal 

President, upon the proposal of the Federal Chancellor, may dissolve the 

Bundestag within twenty-one days. The right of dissolution shall lapse as soon as 

the Bundestag elects another Federal Chancellor by the vote of a majority of its 

Members. It also provides that forty-eight hours shall elapse between the motion 

and the vote?6 

25 Constitution of Germany: 

Article 67 - Vote of no confidence 
(1) The Bundestag may express its lack of confidence in the Federal Chancellor only by 

electing a successor by the vote of a majority of its Members and requesting the Federal 
President to dismiss the Federal Chancellor. The Federal President must comply with 
the request and appoint the person elected. 

Forty-eight hours shall elapse between the motion and the election. 

26 Constitution of Germany: 

Article 68 - Vote of confidence 
(1) If a motion of the Federal Chancellor for a vote of confidence is not supported by the 

majority of the Members of the Bundestag, the Federal President, upon the proposal of 
the Federal Chancellor, may dissolve the Bundestag within twenty-one days. The right 
of dissolution shall lapse as soon as the Bundestag elects another Federal Chancellor by 
the vote of a majority of its Members. 
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HUNGARY 

The Constitution of Hungary also provides for constructive no-confidence vote. 

As provided under Art. 39/A, a constructive no-confidence vote may be 

launched, with the designation of a new preferred candidate for Prime Minister, 

on written proposal of at least one-fifth members of Parliament and if the 

majority of the Members of Parliament express no-confidence in the motion, the 

candidate named as the choice for the new Prime Minister must be regarded as 

elected. It also provides for a motion of confidence by the Prime Minister and if 

Parliament does not vote in favour of the government's confidence motion, the 

Government must resign.27 

SPAIN 

The Constitution of Spain also provides for constructive motion of censure. The 

Congress may require political responsibility from the Government by adopting a 

motion of censure by overall majority of its Members. Art. 113 of the Spanish 

Constitution stipulates that the motion of censure must be proposed by at least 

one tenth of the Members of Congress and shall include a candidate for the office 

of the Presidency of the Govemment. In case the Congress adopts a motion of 

Forty-eight hours shall elapse between the motion and the vote. 
27 Constitution of Hungary: 

Article 39/ A.-
( 1) A no-confidence motion may - with the designation of the preferred candidate for Prime 

Minister - be launched against the Prime Minister on the written proposal of at least one 
fifth of the Members of Parliament. A no-confidence motion against the Prime Minister 
is to be regarded as a no-confidence motion against the Government. If the majority of 
the Members of Parliament have expressed no-confidence in the motion, the candidate 
named as the choice for the new Prime Minister must be regarded as elected. 

(2) The debate and voting on the motion must be held three days after it has been submitted 
at the soonest, and after eight days at the latest. 

(3) Through the Prime Minister, the Government may propose a vote of confidence in 
compliance with the time limits set in para (2). 

(4) Through the Prime Minister, the Government may also recommend that the voting over 
the proposal it put forward should be at the same time a vote of confidence. 

(5) If Parliament does not vote its confidence to the Government as laid down in paragraphs 
(3) and (4), the Government must resign. 
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censure, the Government has to submit its resignation to the King, and the 

candidate proposed in the motion of censure shall be deemed to have the 

confidence of the House and the King shall then appoint him as the Prime 

Minister [Sec. 114].28 

BELGIUM 

The Belgian Constitution also incorporates the system of Constructive No

Confidence Vote. It provides that if the House of Representatives, by an absolute 

majority of its members, adopts a motion of no-confidence proposing a successor 

to the Prime Minister for appointment by the King or proposes a successor to the 

Prime Minister for appointment by the King within three days of the rejection of 

a motion of confidence, the incumbent government has to resign and the King 

then appoints the proposed successor as the Prime Minister and forms his 

government. 29 

28 Constitution of Spain: 

Section 113. Motion ofCensure.-
(1) The Congress may require political responsibility from the Government by adopting a 

motion of censure by overall majority of its Members. 
(2) The motion of censure must be proposed by at least one tenth of the Members of 

Congress and shall include a candidate for the office of the Presidency of the 
Government. 

(3) The motion of censure may not be voted until five days after it has been submitted. 
During the first two days of this period, alternative motions may be submitted. 
If the motion of censure is not adopted by the Congress, its signatories may not submit 
another during the same period of sessions. 

29 Constitution of Belgium: 

Article 96 

The King appoints and dismisses his ministers. 

The Federal Government offers its resignation to the King if the House of Representatives, 
by an absolute majority of its members, adopts a motion of no-confidence proposing a 
successor to the prime minister for appointment by the King or proposes a successor to the 
prirne minister for appointment by the King within three days of the rejection of a motion of 
confidence. The King appoints the proposed successor as prime minister, who takes office 
when the new Federal Government is sworn in. 
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SLOVENIA 

The Slovenian Constitution also incorporates the system of Constructive No

Confidence Vote. Article 116 provides that the National Assembly may pass a 

vote of no confidence in the Government only by electing a new President of the 

Government (Prime Minister) on the proposal of at least ten deputies and by a 

majority vote of all deputies. The incumbent President of the Government is 

thereby dismissed, but together with his ministers he must continue to perform 

his regular duties until the swearing in of a new Government. Where a President 

of the Government has been elected on the basis of the fourth paragraph of 

Article 111 a vote on no-confidence is expressed in him if on the proposal of at 

least ten deputies, the National Assembly elects a new President of the 

Government by a majority of votes cast. It also provides that at least forty eight 

hours must elapse between the lodging of a proposal to elect a new President of 

the Government and the vote itself. 30 

30 Constitution of Slovenia 
Article 116 (Vote ofNo Confidence) 

The National Assembly may pass a vote of no confidence in the Government only by 
electing a new President of the Government on the proposal of at least ten deputies and by a 
majority vote of all deputies. The incumbent President of the Government is thereby 
dismissed, but together with his ministers he must continue to perform his regular duties 
until the swearing in of a new Government. 

No less than forty-eight hours must elapse between the lodging of a proposal to elect a new 
President of the Government and the vote itself, unless the National Assembly decides 
otherwise by a two-thirds majority vote of all deputies, or if the country is at war or in a 
state of emergency. 

Where a President of the Government has been elected on the basis of the fourth paragraph 
of Article 111 a vote on no confidence is expressed in him if on the proposal of at least ten 
deputies, the National Assembly elects a new President of the Government by a majority of 
votes cast. 
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H. ALTERNATIVE MODELS OF DISSOLUTION OF PARLIAMENT 

The fourth institutional feature is with regard to the time horizon faced by the 

government. Some parliamentary democracies provide for Fixed-term 

Parliaments with fixed interelection periods. In these countries parliamentary 

elections must be held at predetermined intervals. Other parliamentary 

democracies admit the possibility of dissolving Parliament before the expiration 

of the parliamentary term and starting a new term by calling early elections. The 

countries which admit possibility of early dissolution of Parliament, again, differ 

in the process by which Parliament is dissolved. Some parliamentary 

democracies vest this power to recommend dissolution to Parliament itself, 

which can by a majority vote resolve to dissolve Parliament. Others vest this 

power in the Head of State. In countries that vest this power in the Head of State 

again, some countries provide for exercise of this power by the Head of State at 

his own discretion completely, while others provide for exercise of this power as 

per the aid and advice of the cabinet. 

Robert Hazell31
, in his analysis has observed that fixed-term parliaments. 

are not uncommon across the parliamentary democracies. However, most of the 

parliamentary democracies which provide for fixed interelection period, except 

Norway, also have some kind of "safety valves" providing for pre-mature 

dissolution. Based on the presence and absence and effectiveness of safety valve, 

Hazell has categorised parliamentary democracies into four categories, 

completely fixed, nominally fixed, semi-fixed and completely flexible. Hazell 

has placed the United Kingdom in the category of completely flexible. However, 

in 2011, after the Fixed-term Parliaments Act was enacted in the United 

Kingdom, with mechanism to allow the dissolution before the scheduled election 

date, the House of Commons also falls in the category of semi-fixed. 

31 Robert Hazell, Fixed Term Parliaments, The Constitution Unit, University College, London, 
2010, p. 20. 
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Category Characteristics Countries 
No provision for 

Completely Fixed calling an election Norway 
before the scheduled 

date 

Nominally Fixed: Safety valves being Germany 
used in practice to Sweden 

undermine fixed term South Africa 
Mechanisms in place to Canada 

Semi-fixed 
allow for dissolution 

France 
before the scheduled 

Italy 
election date 

Length of term decided 
United Kingdom 

Australia 
Completely Flexible at the discretion of the New Zealand 

executive Ireland 

The more important question, from the perspective of government 

formation in hung parliaments is as to who has the effective power to dissolve 

Parliament. Whether it is retained as a prerogative power of the Head of State, or 

whether the Head of State exercises this power as per the aid and advice of his 

Prime Minister or his Council of Ministers or whether this power is vested 

effectively in Parliament itself, who, by a resolution in Parliament recommend 

dissolution of Parliament and the Head of State is bound by such parliamentary 

recommendation. 

DISSOLUTION OF PARLIAMENT IN HUNGARY 

Under the Constitution of Hungary, the power of dissolution of Parliament is 

vested in Parliament which may proclaim its dissolution before the expiry of its 

terms. The power of dissolution can also be exercised by the President after 

consultation with the Prime Minister, the Speaker of Parliament and with the 

heads of the factions of the parties in the eventualities that (a) Parliament has at 

least four times within twelve months during its own mandate withdrawn its 

confidence from the Government, or (b) in case the mandate of the Government 

had ended, Parliament failed to elect within forty days after the date of the first 
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nomination, the candidate prime-minister put up for the office by the President of 

the Republic. 32 

DISSOLUTION OF PARLIAMENT IN BELGIUM 

The power to dissolve Parliament, in normal circumstances, is vested with the 

King. Article 46 of the Constitution of Belgium provides that the King has the 

right to dissolve the House of Representatives only if the House of 

Representatives, with the absolute majority of its members, (a) either rejects a 

motion of confidence in the Federal Government and does not propose to the 

King, within three days of the day of the rejection of the motion, the appointment 

of a successor to the prime minister; or (b) adopts a motion of no confidence with 

regard to the Federal Government and does not simultaneously propose to the 

King the appointment of a successor to the prime minister. The King may also 

dissolve the House of representatives, in case of resignation of the incumbent 

government and if the King receives an agreement from the members of the 

House of Representatives expressed by the absolute majority of its members. 33 

32 Constitution of Hungary: 
Article 28.-
(1) The mandate of Parliament commences with its constituent meeting. 
(2) Parliament may proclaim its dissolution even before the expiry of its mandate. 
(3) The President of the Republic may dissolve Parliament simultaneously with 

setting the dates for the new election if 
(a) Parliament has at least four times within twelve months during its own 

mandate withdrawn its confidence from the Government, or 
(b) in case the mandate of the Government had ended, Parliament failed to elect 

within forty days after the date of the first nomination, the candidate prime
minister put up for the office by the President of the Republic. 

(4) Before dissolving Parliament, the president of the Republic is bound to consult 
with the Prime Minister, the Speaker of Parliament and with the heads of the 
factions of the parties that have representatives in Parliament. 

Within three months after the expiry of the term of parliament, its dissolution or its 
being dissolved, a new Parliament has to be elected. Parliament operates until the 
constituent meeting of the new Parliament. 

33 Constitution of Belgium 

Article 46 
The King has the right to dissolve the House of Representatives only if the latter, with the 
absolute majority of its members: 
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DISSOLUTION OF PARLIAMENT IN SOUTH AFRICA 

Under the South African Constitution, the effective power to dissolve National 

Assembly is vested in National Assembly itself, although the formal power is 

vested in the President, who otherwise also is both the Head of State as well the 

Head of Government. The power of dissolving the National Assembly is vested 

in the President and when there is no President, in the Acting President. Art. 

50(1) provides that the President must dissolve the National Assembly if the 

Assembly adopts a resolution to dissolve with a supporting vote of a majority of 

its members and three years have expired since the Assembly was elected. Art." 

50(2) provides that the Acting President must dissolve the National Assembly if 

there is a vacancy in the office of President and the Assembly fails to elect a new 

President within 30 days after the vacancy occurred. The relevant constitutional 

provisions in the Constitution of South Africa are as follows: 

Section 50 Dissolution o[National Assembly before expiry of its term 

(1) The President must dissolve the National Assembly if-

(a) the Assembly has adopted a resolution to dissolve with a 

supporting vote of a majority of its members; and 

(b) three years have passed since the Assemb~y was elected. 

1 o either rejects a motion of confidence in the Federal Government and does not propose to 
the King, within three days of the day of the rejection of the motion, the appointment of a 
successor to the prime minister; 

2° or adopts a motion of no confidence with regard to the Federal Government and does not 
simultaneously propose to the King the appointment of a successor to the prime minister; 

The motions of confidence and no confidence can only be voted on forty-eight hours after 
the tabling of the motion. 

Moreover, the King may, in the event of the resignation of the Federal Government, dissolve 
the House ofRepresentatives after having received its agreement expressed by the absolute 
majority of its members. 

The dissolution of the House of Representatives entails the dissolution of the Senate. 

The act of dissolution convenes the electorate within forty days and the Houses within two 
months. 
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(2) The Acting President must dissolve the National Assembly if

(a) there is a vacancy in the office of President; and 

(b) the Assembly fails to elect a new President within 30 days 

after the vacancy occurred. 

DISSOLUTION OF PARLIAMENT IN THE UNITED KINGDOM 

After the enactment of the Fixed-Term Parliaments Act, 2011, the effective 

power of dissolving the House of Commons is vested in the House of Commons. 

Sec. 1(3) of the Act provides that parliamentary elections must be held every five 

years, beginning in 2015. The Act further provides that early parliamentary 

general election will take place and the House of Commons will be dissolved in 

two circumstances- (a) a positive vote for an election by two-thirds of the 

membership of the House of Commons, and (b) a no-confidence resolution being 

passed in the House of Commons, and no new Prime Minister and government 

being formally endorsed by a vote of confidence in the House of Commons 

within 14 days. The relevant provisions are as follows: 

Sec. 2 Early parliamentary general elections 

(1) An early parliamentary general election is to take place {{-

(a) the House of Commons passes a motion in the form set out in 

subsection (2), and 

(b) if the motion is passed on a division, the number of members 

who vote in favour of the motion is a number equal to or 

greater than two thirds of the number of seats in the House 

(including vacant seats). 

(2) The form of motion for the purposes of subsection (J)(a) is -

"That there shall be an early parliamentary general election. " 

(3) An early parliamentary general election is also to take place 

~r-
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(a) the House of Commons passes a motion in the form set out in 

subsection (4), and 

(b) the period of 14 days after the day on which that motion is 

passed ends without the House passing a motion in the form set 

out in subsection (5). 

(4) The form of motion for the purposes of subsection (3)(a) is -

"That this House has no confidence in Her Majesty's 

Government. " 

(5) The form of motion for the purposes of subsection (3)(b) is -

"That this House has confidence in Her Majesty's Government." 

(6) Subsection (7) applies for the purposes of the Timetable in rule I 

in Schedule I to the Representation of the People Act 1983. 

(7) If a parliamentary general election is to take place as provided 

for by subsection (1) or (3), the polling day for the election is to 

be the day appointed by Her Majesty by proclamation on the 

recommendation ol the Prime Minister (and. according(y, the 

appointed day replaces the day which would otherwise have been 

the polling dayjor the next election determined under section 1). 

Sec. 3. Dissolution ()f Parliament 

(1) The Parliament then in existence dissolves at the beginning ofthe 

17th working day before the polling day for the next 

parliamentary general election as determined under section 1 or 

appointed under section 2(7). 

(2) Parliament cannot otherwise be dissolved. 
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CHAPTER-7 

POSSIBLE SOLUTIONS WITHIN THE INDIAN 

CONSTITUTIONAL FRAMEWORK 

The Constitution of India incorporates the essential feature of parliamentary 

system, what Bagehot called the dignified part and the efficient part. 1 The 

Constitution established the office of the President at the Centre and that of the 

Governor in States as the dignified part and provides for council of minister with 

the Prime Minister at its head at the Union and the council of ministers with 

Chief Minister at its head at the States as the efficient part. Article 7 5(1) provides 

that the Prime Minister shall be appointed by the President and the other 

Ministers shall be appointed by the President on the advice of the Prime 

Minister. Similarly, Article 164(1) provides that the Chief Minister shall be 

appointed by the Governor and the other Ministers shall be appointed by the 

Governor on the advice of the Chief Minister. 

Thus under Article 75(1) the President has the power to appoint the Prime 

Minister and under Article 164( 1) the Governor has the power to appoint the 

Chief Minister of a State. The important corollary to this power to appoint is the 

power to choose. The President has to first choose a person for appointment as 

the Prime Minister and then he can appoint him. Similarly, the Governor has to 

first choose a person for appointment as the Chief Minister and then only he can 

appoint him. However, the Constitution is completely silent on this question as to 

what are the considerations and relevant factors and what is the manner and 

method to be adopted by the President and the Governor in choosing the Prime 

Walter Bagehot, The English Constitution, Chapman and Hall, 1867. 
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Minister and the Chief Minister. The only superimposition that is provided is that 

the council of minister shall be collectively responsible to the House. 

The framers of the Constitution apparently left this matter to be governed 

by the British convention that the party which has secured the majority in the 

House would govern while the parties which are in the minority would sit in the 

House as members of the opposition. Thus, going by this convention, the 

President chooses the leader of majority political party in the Lok Sabha and 

appoints him as the Prime Minister. Similarly, the Governor of a State chooses 

the leader of majority political party in the Legislative Assembly of the State and 

appoints him as the Chief Minister. As a matter of fact, when the elections give a 

clear mandate in favour of a political party and returns a political party with a 

clear majority in the House, the President and the Governor have no choice but to 

appoint the leader of the majority political party as the Prime Minister or the 

Chief Minister. It is hardly a matter of choice. 

The problem arises when the elections do not result in a clear mandate and 

no political party is returned with a clear majority in the House. In such 

situations the President and the Governor are required to exercise discretion and 

judgment as to who amongst the several aspirants has the best prospects of 

forming a stable ministry and secure and retain the confidence of the House. 

There are no written rules in the Constitution with regard to exercise of this 

discretion, as to what are the relevant considerations and factors and what is the 

manner and method to be adopted by the President and the Governor in choosing 

the Prime Minister and the Chief Minister. The Constitution literally gives the 

President and the Governor absolute discretion in the matter. However, in a 

constitutional democracy governed by the rule of law, there cannot be anything 

called as complete discretion. In the absence of written rules, Constitutional 

conventions are the means whereby the discretionary authority of the 

governmental organs are guided and regulated. The President and the Governor 

can, therefore, seek guidance from the convention. But in India, no conventions 
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have been established as yet in this matter. This is due to the fact that no uniform 

practice has been followed by the Presidents and the Governors over the years 

since independence. 

In case of fractured mandate, there is always a single largest party. Apart 

from that there may be a single largest pre-poll alliance; there may be a single 

largest post-poll alliance. There have been situations in past where after the 

election, there was a single largest party in the Lok Sabha with its own leader, a 

single largest pre-poll alliance with a different leader and another single largest 

post-poll alliance with another leader. The various Presidents of India have, to 

some extent, followed a uniform practice, except in 1990 when Chandrasekhar 

was appointed as the Prime Minister and have appointed the leader of the single 

largest party as the Prime Minister. However, the scenario in the States has been 

entirely different. The Governors have sometimes appointed as the Chief 

Minister the leader of the single largest party, sometimes the leader of a pre-poll 

alliance, some time leader of a post-poll alliance. Thus due to this variegated 

approach, no convention has been developed. 

As a matter of fact no convention has been established even in the United 

Kingdom to deal with situations of hung parliament. The British Parliament, in 

the twentieth century, faced hung Parliament on three occasions, 1923, 1929 and 

1974. In all the three situations, the party leaders resolved the crisis by resorting 

to minority governments. 

In a case of fractured electoral verdict, there are several possible 

alternatives before the President or the Governor: (a) Invite the leader of the 

single largest party, (b) Invite the leader of a pre-poll coalition, (c) Invite the 

leader of a post-poll coalition, (d) Form a National government, or (e) Dissolve 

the House and call for re-election. 

In choosing any of the above five alternatives, the President or the 

Governor, again, has to exercise his discretion and subjective judgment. The 
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universal guiding light, that he must choose a person who has the best chance of 

forming a stable ministry and securing the confidence of the House, is always 

present. But the real question before the President or the Governor is as to how to 

ascertain which of the leaders has the best chance of forming a stable ministry 

and securing the confidence of the House of the People. 

This exercise of complete discretion and subjective satisfaction is 

susceptible to two important criticisms. The assessment and judgment of the 

President or the Governor may tum out to be wrong and the person chosen and 

appointed as the Prime Minister or the Chief Minister may subsequently be not 

able to secure the confidence of the House and thus may not be able to form a 

stable ministry. There are myriad instances where the Prime Ministers and the 

Chief Ministers after their appointment, could not secure and maintain the 

confidence of the House and their ministries collapsed. The other criticism is that 

discretionary power leads to arbitrariness. Though the President and the 

Governor are supposed to exercise their power in impartial manner by rising 

above political and partisan interests, but in fact, the President and the Governors 

are political appointees and there have been allegations in past of their exercise 

of this power accentuated by political considerations. 

Across the parliamentary democracies world over, fractured electoral 

mandate has been a recurring phenomenon. This phenomenon has been even 

more in the parliamentary democracies which have adopted the proportional 

representation system of voting. Even in parliamentary systems that have 

adopted the first-past-the-post electoral system, fractured Parliament is not 

uncommon. Every time there is a fractured electoral mandate, the Head of State 

is faced with the problem of choosing the Prime Minister. As discussed in the 

previous chapters, countries have evolved mechanisms to guide the Head of State 

in choosing the Prime Minister. Some countries have evolved the system of 

Investiture Vote, some have evolved the system of Constructive No-Confidence 

Vote, some have evolved the mechanism of iriformateur, and some have evolved 
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the system whereby the power of dissolution of the House is vested in Parliament 

itself. Thus the Head of State (Monarch or the President) have been distanced to 

some extent from the process of choosing the Prime Minister and from 

exercising the discretion of dissolving Parliament. Though the formal power of 

appointing the Prime Minister and dissolving Parliament may still be vested with 

the Head of State, but the discretion has been restricted to a great extent. 

Elaborate mechanisms has been provided and the Head of State just follows the 

prescribed mechanisms. 

A. INCORPORATION OF SYSTEM OF INVESTITURE VOTE 

Investiture Vote means a fonnal vote among MPs on who should be invited to 

fonn the new government. In India, which follows the British system, the choice 

of Prime Minister completely rests with the President. The President chooses and 

appoints the Prime Minister. The Prime Minister can simply assume office after 

being appointed by the President. As we have seen in the previous chapters, in 

countries like Gennany, Hungary, Spain, Ireland, Sweden, Slovenia, Finland, 

South Africa and Japan, which also have parliamentary forms of government, the 

Prime Minister needs an actual vote by the parliament to legally assume office. 

This is called as 'Investiture Vote'. After the general elections when the 

Parliaments assembles, or when a vacancy arises due to vacation of office by the 

incumbent Prime Minister for any reason, the first business before Parliament is 

to elect the leader for appointment as the Prime Minister. After electing a leader 

for appointment as the Prime Minister, Parliament sends the name to the 

Monarch or the President and the Monarch or the President thereafter appoints 

the designated leader as the Prime Minister. Thereafter on the recommendation 

of the Prime Minister other ministers are appointed, who together with the Prime 

Minister, constitute the cabinet or the council of ministers. 

Article 63 of the Constitution of Germany provides that the Chancellor 

shall be elected by the Bundestag. The person who receives the votes of a 
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majority of the members of the Bundestag shall be elected. The person elected 

shall be appointed by the Federal President. Similar provisions find place in the 

Constitution of Hungary, Art. 33(3) of the Hungarian Constitution provides, 

"The Prime Minister is elected by a simple majority vote of the Members of 

Parliament". The Constitution of the Eire also provides for nomination of the 

Prime Minister by Parliament. Article 13( 1 )(1) states, "The President shall, on 

the nomination of Dilil Eireann, appoint the Taoiseach, that is, the head of the 

Government or Prime Minister". The Constitution of Sweden, called as 

Instrument of the Government also provides for election of the Prime Minister by 

its Parliament. Chapter 6, Art. 4 of the Constitution of Sweden provides that the 

Speaker of Riksdag after formal consultations with representatives from each 

party group in the Riksdag, proposes a name to the Riksdag. If more than half the 

members of the Riksdag vote against the proposal, it is rejected. In any other 

case, it is adopted. When Riksdag adopts the proposal, the Prime Minister 

infonns the Riksdag about the names of other ministers. Thereafter the Speaker 

issues a letter of appointment for the Prime Minister on the Riksdag's behalf. 

The Constitution of Slovenia also provides for election of the Prime Minister. 

Art. 111 of the Slovenian Constitution provides that the President of the 

Republic, after consultation with the leaders of parliamentary groups, proposes to 

the National Assembly a candidate for Prime Ministership. The Prime Minister is 

elected by secret ballot by the National Assembly by a majority vote of all 

deputies. Art. 86(1) of the Constitution of South Africa provides for election of 

the President by its Parliament. The National Assembly, at its first sitting after 

the election, or whenever vacancy arises, elects one of its members to be the 

President. The Constitution of Japan also provides for election of the President 

by Parliament. Article 6 of the Japanese Constitution provides that the Emperor 

shall appoint the Prime Minister as designated by the Diet. Article 67 provides 

that the Prime Minister shall be designated from among the members of the Diet 

by a resolution of the Diet. This designation shall precede all other business. If 

the House of Representatives and the House of Councillors disagree and if no 

agreement can be reached even through a joint committee of both Houses, 
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provided for by law, or the House of Councillors fails to make designation within 

ten (10) days after the House of Representatives has made designation, the 

decision of the House of Representatives shall be the decision of the Diet. The 

Emperor shall appoint him as the Prime Minister. The Constitution of Finland 

provides for election of the Prime Minister. Sec. 61 of the Constitution of 

Finland provides that Parliament elects the Prime Minister, who is thereafter 

appointed to the office by the President. Other ministers are appointed by the 

President in accordance with a proposal made by the Prime Minister 

The Constitution of India does not provide for any kind of investiture vote 

by Parliament or the State Legislative Assembly and the choice of Prime 

Minister and of the Chief Minister are left to the discretion and subjective 

satisfaction of the President and the Governor. One possible solution within the 

Constitutional framework of India, thus, is incorporation of the system of 

Investiture Vote. This will distance the President and the Governor from the 

process of choosing the Prime Minister and Government and the task of choosing 

the Prime Minister and the Chief Minister shall be assigned to the Lok Sabha and 

the State Legislative Assembly. The Prime Minister and the Chief Minister are 

supposed to be the leader of the House it makes more sense if the House itself 

elects its leader instead of the President or the Governor. 

In fact there is a growing view amongst the authors that since the Prime 

Minister has to secure the confidence of the House and not of the President, it 

should be Parliament, rather than the President, who should choose the Prime 

Minister. Hames and Leonard suggest that the President should be distanced 

completely from the process of choosing a Prime Minister and the task be 

assigned to the House itselt_2 They argue that since the Prime Minister is 

supposed to be the leader of the House it makes more sense if the House itself 

appoints its leader instead of the President. 

2 T. Hames and M. Leonard, "Modernising the Monarchy", Demos, 1998. 
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Brian Thompson3 is of the view that "A better solution to this problem 

would be to remove the power of appointment of the Prime Minister from the 

Sovereign and instead stipulate that the Prime Minister is to be elected by the 

House of Commons. This is a provision in one think-tank's proposed 

Constitution for the United Kingdom. Such a provision is more in keeping with 

the United Kingdom's form of democracy. The people elect their representative 

who in turn elect the Head of Government". 

Robert Hazell has also suggested that the House of Commons should hold 

an Investiture Vote to help encourage certainty and public understanding of who 

governs in a hung Parliament situation. He says, 

''The conventional mechanism for testing confidence suffers from its 

obscure nature, which does not facilitate understanding of the 

process by which the government is formed amongst the general 

public. It might therefore he pre,ferable for the House of Commons to 

hold an 'investiture vote ' as in Scotland and many other countries, 

which would require the MPs to vote on who should Lead the new 

government. This change would not require any legal or 

constitutional change, at it could be on a motion that simply made a 

recommendation to the Monarch on whom to appoint as PM 

''Il the election result were ve1y close indeed, such that two party 

leaders both had plausible grounds to claim the ability to form the 

government, the debate on the investiture motion would offer an 

opportunity for the two aspiring PMs to make their cases, and for the 

parties holding the balance of power to explain their reasons for 

backing one or other of the candidates. It would therefore also have 

the benefits in terms qf accountability and transparency, helping to 

meet critics' concern that government formation following an 

3 Brian Thompson, Textbook on Constitutional and Administrative Law, Blackstone Press, 
1997, p. 73. 
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inconclusive election takes place largely behind closed doors, 

especially if it involves negotiations with minor or third parties. "4 

Such an approach has also been approved by the Supreme Court m 

Jagadambika Pa/5
, and Ani! Kumar Jha6 wherein the Supreme Court directed the 

Speakers of the Legislative Assemblies of Uttar Pradesh and Jharkhand to 

convene special sessions of the House to have composite floor-test between the 

contending parties to see which out of the two contesting claimants of Chief 

Ministership had a majority in the House. In S.R. Bommai7 also the Supreme 

Court has given clear indication in favour of this approach. Sawant and Kuldip 

Singh, JJ. in their separate but concurring judgment in S.R. Bommai held: 

''In this connection, it is necessary to stress that in all cases where 

the support to the Ministry is claimed to have been withdrawn by 

some legislators, the proper course for testing the strength of the 

Ministry is holding the test on the floor of the House. That alone is 

the constitutionally ordained forum for seeking openly and objectively 

the claims and counter-claims in that behalf. The assessment of the 

strength of the Ministry is not a matter of private opinion of any 

individual, be he the Governor or the President. It is capable of being 

demonstrated and ascertained publicly in the House. Hence when 

such demonstration is possible, it is not open to bypass it and instead 

depend upon the subjective satisfaction of the Governor or the 

President. Such private assessment is an anathema to the democratic 

principle, apart from being open to serious objections of personal 

mala fides. "11 

4 Robert Hazell and Akash Paun, eds. Making Minority Governments Work: Hung Parliament 
and Challenges for Westminster and Whitehall, Institute for Government, 2009, p. 83. 

5 Jagadambika Pal vs. Union ~f India, (1999) 9 sec 95 

6 Ani! Kumar Jha vs. Union ofindia,(2005) 3 SCC 150 

7 S.R. Bommai vs. Union ~{India, (1994) 3 SCC 1. 
8 SR. Bommai VS. Union ~r India, ( 1994) 3 sec 1. 

270 



POSSIBLE SOLUTIONS WITHIN THE INDIAN CONSTITUTIONAL FRAMEWORK 

In Anil Kumar Jha, the Supreme Court specifically directed for election 

of the Chief Minister through a "floor-test" in the Legislative Assembly. The 

directions of the Court were as follows: 

(1) The session of the Jharkhand State Assembly has already 

been convened for I 0-3-2005 on which day the newly elected 

Members of the Legislative Assembly shall be administered oath. We 

direct the session to continue and on 11-3-2005 i.e. the next day and 

on that day the vote of confidence to be put to test. 

(2) The only agenda in the Assembly on 11-3-2005 would be to 

have a floor test between the contending political alliances in order 

to see which qf the political parties or alliance has a majority in the 

House and hence a claim for Chief Ministership. 

(3) It is emphasised that the proceedings in the Assembly shall 

be total~y peace/itl, and disturbance, if any, caused therein shall be 

viewed seriously. 

(4) The result of the floor test would be announced by the pro 

tern Speakerfait~/itlly and truthfitlly. 

(5) This order by the Court shall constitute notice of the meeting 

of the Assembly for 11-3-2005 and no separate notice would be 

required. 

(6) Till 11-3-2005 there shall be no nomination in view qf 

Article 333 of the Constitution and the floor test shall remain 

confined to the 81 elected members only. 

(7) We direct the Chief Secretary and the Director General qf 

Police, State of Jharkhand to see that all the elected Members of the 

Legislative Assembly freely, safely and securely attend the Assembly 

and no inteiference or hindrance is caused by anyone therein. 
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Of course S.R. Bommai, Jagadambika Pal and Ani! Kumar Jha, all these 

cases pertain to choosing of a Chief Minister after the incumbent Chief Minister 

was voted out in a vote of no-confidence. But the basic principle remains the 

same in both cases, whether it is a case of choosing a Chief Minister in a newly 

constituted Vidhan Sabha after elections or it is a case of choosing a Chief 

Minister after the incumbent Chief Minister lost the confidence of the Vidhan 

Sabha and thus there is vacancy. A full bench of the Allahabad High Court in H. 

S. Jain vs. Union of India9 held that the Governor can send a message to the 

House under Article 175(2) of the Constitution to elect a leader who enjoys its 

confidence, so that he can invite him to form a government. 

Such an approach has been approved by the Supreme Court in 

Jagadambika Pal10 and Ani! Kumar Jha 11 wherein the Supreme Court directed 

the Speakers of the Legislative Assemblies of Uttar Pradesh and Jharkhand to 

convene special sessions of the House to have composite floor-test between the 

contending parties to see which out of the two contesting claimants of Chief 

Ministership had a majority in the House. This also gets support from the 

following observations of the Supreme Court in S.P. Anand12
: "Therefore, even 

though the Prime Minister is appointed by the President after he is chosen by 

such members of the House of the People as would ensure that he has the 

confidence of the House and would be able to command the support of the 

majority." 

This modality of election of the chief executive by the House itself is not 

unknown to Indian polity. It is interesting to note that the Assam Autonomous 

Districts (Constitution of District Council) Rules, 1951 13
, which provides for 

9 H. S. Jain vs. Union of India, (1997) 15 LCD 140 

10 Jagdambika Pal VS. Union of!ndia, (1999) 9 sec 95 

11 Ani! KumarJha vs. Union q[India,(2005) 3 SCC 150 

12 S.P. Anand vs. HD. Deve Gowda, 1996 

13 Rule 20, the Assam Autonomous District (Constitution of District Council) Rules, 1951 
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constitution of District Councils in the tribal areas of the State of Assam provides 

that the Chief Executive Member shall be elected by the District Council. The 

District Councils in Assam and Meghalaya constituted under the Sixth Schedule 

to the Constitution of India are also patterned on parliamentary form of 

government. District Council, which is a legislative body, consists of Members 

of District Council (MDCs) elected by territorial constituencies. The executive, 

called as the Executive Committee with the Chief Executive Member (CEM) at 

its head, emerges from the District Council. Similarly, Mizoram Autonomous 

District Council (Constitution and Conduct ofthe District Council) Rules, 197414 

also provide for election of the Chief Executive Member by the members of the 

House (District Council) in the floor of the House. 15 

Subhash C. Kashyap16 is one of the strongest advocates of election of 

Prime Minister and Chief Minister by the House. According to him, "the best, 

most democratic and constitutional way out in situations of what have come to be 

called as 'Hung Parliament' would be for the President to ask Lok Sabha under 

Article 86(2) or otherwise to elect its leader and to communicate to the President 

his or her name so that the same person is appointed as Prime Minister. This 

would have the merit C?l keeping the President above political and partisan 

controversies and the decision shall be on the floor of the House. It would 

entirely be in keeping with the view of the Governors' Committee headed by late 

14 Mizoram Autonomous District Council (Constitution and Conduct of the District Council) 
Rules, 1974: 

20. Formation of Executive Committee of District Council with Chief Executive Member. 
(1} There shall be an Executive Committee in each of the District Councils with the 
Chilif Executive Member at the head and jive other members of Pawi District Council; 
Four other membersfor Lakher District Council and three other members for Chakma 
District Council to exercise thejimctions hereafter specified in Rr. 29, 30, 31 and 32. 

21. Election to Chief Executive Member. (1) The CEM shall be elected by the District 
Council and other members shall be appointed by the Administrator on the advice of the 
CEMfrom amongst the members of the District Council; provided that the Chairman or 
the Deputy Chairman of the District Council shall not be eligible to hold the office 
either as CEM or as a member of the Executive Committee of the District Council. 

15 Pabitra Kemprai vs. North Cachar Hills District Council, (1988) 2 GLR 371. 

16 Subhash C. Kashyap, "Constitutional Implications of Hung Parliament", Indian Bar Review, 
Vol. 25(3) 1998, p. 39 
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Bhagwan Sahai, the Sarkaria Commission and the Supreme Court in S.R. 

Bommai case inasmuch as the confidence of the House in a particular leader 

would be expressed before his appointment as the Prime Minister, there would 

be no need for him to be subjected to the derogatory practice of being asked to 

obtain the confidence of the House within the stipulated number of days - 3 

days, one week, or the like. Also the proposed election by the House would not 

require any constitutional amendment or even new legislation. " 

He further says, "the arguments that the House cannot be allowed to meet 

without a government being first instituted is phoney and devoid of any legal or 

constitutional validity. If any vindication was needed, it was provided amply on 

the UP case by the three Judges of the Allahabad High Court in separate 

judgments arriving at the unanimous verdict in favour of the desirabili~y of the 

UP Governor having tried government formation by sending a message to the 

House for electing its leader. ·· 

B. INCORPORATION OF DETAILED GUIDELINES FOR THE PRESIDENT 

AND THE GOVERNOR. 

The second possible alternative is to provide guidelines prescribing in detail as to 

whom the President or the Governor should appoint as the Prime Minister and 

the Chief Minister. Though the power to appoint would continue to remain with 

the President and the Governor, but to eliminate the discretion, the detailed 

procedure in the form of prescription may be provided which will lay down the 

process the President and the Governor would be required to follow in choosing 

the Prime Minister and the Chief Minister. 

As a matter of fact, the framers of the Constitution had initially proposed 

an Instrument of Instructions to guide the President and the Governors in the 

matter of appointment of Prime Minister and Chief Minister. Para 2 of the 

Instructions to the President ef1ioined the President "to appoint a person who has 
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been found by him most likely to command a stable majority in parliament as the 

Prime Minister". 17 However, this proposal was dropped in the fmal stages of the 

proceedings of the Constituent Assembly, on 11 October 1949. This instruction, 

otherwise also, would have been of little help. There is after all no dispute with 

this proposition that the President and the Governor has to appoint a person who 

has been found by him most likely to command a stable majority in the House. 

Dr. Ambedkar was quite alive to the possibility of a multi-party system working 

our Constitution. When a member suggested that ministers must belong to the 

majority party, he said, on 31 December 1948, that it would be perfectly possible 

and natural that in an election, Parliament may consist of various number of 

parties, none of which is in a majority. How is this principle to be invoked and 

put into operation in a situation of this sort where there are three parties, none of 

which has a majority? The impression that the Constitution envisaged a two

party system is false. 18 

The Committee of the Governors (Bhagwan Sahai Committee) in its report 

submitted in 1971 had also proposed sets of guidelines as to whom the President 

or the Governor should invite to fonn ministry in cases of fractured electoral 

verdicts. One of the recommendations of the Committee was that before the 

leader of the single largest party is appointed, he must be able to satisfy the 

Governor that, in combination with other parties or with the support of other 

members of the Assembly he is in a position to command the majority in the 

legislature. 

The Commission on Centre-State Relations, headed by Justice R. S. 

Sarkaria, in its report submitted in 1988 also prescribed detailed guidelines. The 

Report states as follows: 19 

17 B. Shiva Rao, The Framing of India's Constitution, Vol. IV, pp. 84-6. 

18 CAD, Vol. VII, p. 1186 

19 The Report of the Commission on Centre-State Relations, 1988. 
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"Choice of Chief Minister: 

4.11.01. The leader ~[the party which has an absolute majority in the 

Legislative Assembly should · invariably be called upon by the 

Governor to form a government. This is a time-honoured convention 

~f a cabinet form ~f government. There is no controversy in this 

regard. However, where no party has a clear majority, there are two 

views as to the procedure to be adopted for identifYing the person 

who can form a government. According to some others, the Governor, 

acting on his own, should summon the Assembly for electing a person 

to be the Chief Minister. Certain other State Governments have 

suggested that the person to be appointed as Chief Minister should be 

chosen or elected by the Legislative Assembly, even if he is the leader 

~l a party which has secured absolute majority. Some of the State 

Governments consider that the Governor should try to ensure that the 

government to be formed will be stable. 

4.11.02. It is important to note that, in appointing the Chief Minister, 

the Governor is required to ensure that the Council of Ministers is 

collectively responsible to the Legislative Assembly vide Article 

164(2). Accordingly, in order to continue in office, the Council of 

Ministers, and not the Chief Minister alone, should continue to have 

majority support in the Assembly. Also, it is only against the Council 

~f Ministers that a no-confidence motion may be moved. We are, 

therefore unable to agree with any suggestion which would require a 

Chief Minister to be elected or chosen by the Legislative Assembly. 

To ensure strict adherence to the principle laid down by Article 

164(2), and fair-play to all the parties in the Legislative Assembly, we 

suggest as follows. 
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4.11. 03. In choosing a Chief Minister, the Governor should be guided 

by the following principles, viz. (i) The party or combination of 

parties which commands the widest support in the Legislative 

Assembly should be called upon to form the Government. (ii) The 

Governor's task is to see that a Government is formed and not to try 

to form a Government which will pursue policies which he approves. 

Thus, (f there is a single party having an absolute majority in the 

Assembly, the leader of the party should automatically be asked to 

become the Chief Minister. 

4.11.04 {{there is no such party, the Governor should select a Chief 

Minister from among the following parties or group of parties by 

sounding them, in turn, in the order of preference indicated below: 

I. An alliance ofparties that was formed prior to the Elections. 

2. The largest single party staking a claim to form the government 

with the support ofothers, including "independents. " 

3. A post-electoral coalition of parties, with all the partners in the 

coalition joining the Government. 

4. A post-electoral alliance of parties, with some of the parties in the 

alliance forming a Government and the remaining parties, 

including "independents" supporting the Government from 

outside. 

4.11.05 The Governor, while going through the process of selection 

described above, should select a leader who, in his (Governor's) 

judgement, is most likely to command a majority in the Assembly. The 

Governor's subjective judgment will play an important role. 

4.11.06 A Chief Minister, unless he is the leader of a party which has 

absolute majority in the Assembly, should seek a vote of confidence in 

the Assembly within 30 days of taking over. This practice should be 

strictly adhered to with the sanctity of a rule of law. 
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4.11. 07 We are firmly of the view that when a number of Members of 

the Legislative Assemb~y approach the Governor and contest the 

claim of the incumbent Chief Minister to continued majority support 

in the Assembly, the Governor should not risk a determination of this 

issue, on his own outside the Assembly. The prudent course for him 

will be to cause the rival claims to be tested on the floor of the House. 

Such a procedure will be not only fair but also seen to be fair. It will 

also save the Governor from embarrassment consequent upon any 

error ofjudgement on his part. 

Dismissal of (,/tief Minister 

4.11. 08. The State Governments are unanimous suggesting that the 

question whether a Ministry has lost majority support in the 

Legislative Assembly should be decided on the floor ofthe House and 

that the Chief Minister should be given a reasonable opportunity to 

establish such majority. In order that this principle is invariably 

followed, one of the State Governments has suggested that Article 164 

should lay down that a Chief Minister will hold office so long as he 

continues as leader of a majority of the members of the Assembly. 

Another State Government has suggested that Article 164 of the 

Constitution should specifically provide that if it appears to the 

Governor that the Ministry has lost the confidence of the Assembly, 

he should, of his own motion, summon the Assembly to enable the 

Ministry to secure a vote c~f confidence. In this connection, it has also 

been suggested by one of the State Governments that a Minister may 

be dismissed only on the advice of the ChiefMinister. 

4.11.09. The Council of Ministers hold office during the pleasure of 

the Governor. The Chief Minister is first appointed and, on his 
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advice, the other Ministers are appointed by the Governor. The joint 

responsibility of the Council of Ministers operates through the 

personality of the Chief Minister. The Constituent Assembly 

considered a specific amendment to the effect that the Ministers could 

remain in office only so long as they retained the confidence of the 

Legislature. It was made clear by Dr. Ambedkar that the 'pleasure' 

should not continue when the Ministry had lost the confidence of the 

Assemb~y; and the moment this happened, the Governor would use 

his 'pleasure' to dismiss it. In the result, the Governor cannot dismiss 

his Council of Ministers so long as they continue to command the 

majority, and conversely, he is bound to dismiss them if they lose the 

same but do not resign. 

4.11.1 0. The question of majority can be easily tested on the floor ol 

the House when the Assembly is in session. However, during the 

period the Assembly remains prorogued, a Governor may receive 

reliable evidence (e.g. one or more letters signed by, or a non

confidence motion proposed by, a majority of members with their 

signatures authenticated by the Secretary of the Assembly) that the 

Ministry has lost its majority. Should the Governor in this situation 

on his subjective satisfaction dismiss the Ministry without giving it a 

chance to prove its 'maJority' on the floor of the House? 

4.11.11. Arid legality apart, as a matter of constitutional propriety, 

the Governor should not dismiss a Council of Ministers, unless the 

Legislative Assembly has expressed on the .floor of the House its want 

of confidence in it. He should advise the Chief Minister to summon 

the Assembly as early as possible. If the Chief Minister does not 

accept the Governor's advice, the Governor may, as explained in 

paras 4.11.19 and 4.11.20 below, summon the Assembly for the 

specific purpose of testing the majority of the Ministry. 
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4.11.12. In deciding on the date of summoning, the Chief Minister 

should be allowed such time as the Governor in his judgement 

considers reasonable. A prolonged period of uncertainty for the 

Ministry in office can lead to political as well as administrative 

malpractices. At the same time, insistence that the Chief Minister 

should prove his majority in the Assembly within the period which he 

considers unduly short, leads to resentment and evokes avoidable 

criticism that the Governor is unreasonably hasty or partisan in his 

approach. This is one of those situations which call for all the 

political acumen, experience and persuasive skills of the Governor. 

4.11.13. Considering all .factors, we recommend that the AssemNv 

should be summoned to meet early within a reasonable time. What is 

"reasonable" will depend on the circumstances of each case. 

Generally, a period of 30 days will be reasonable, unless there is very 

urgent business to be transacted, such as passing the Budget, in 

which case, a shorter period may be indicated. In special 

circumstances, it may even exceed this period and go up to 60 days. 

4.11.14. Under Article 164(1), the Chief Minister is appointed by the 

Governor and the other Ministers are appointed by him on the advice 

of the Chief Minister. In dismissing a Minister other than the Chief 

Minister, therefore, the correct procedure is for the Governor to act 

entirely on the advice of' the Chief Minister. In so jar as we are 

aware, this has all along been the practice and has not been objected 

to by any one. 

4.11.15. Defections were at one time a major cause of instability 

which often led to proclamation of President's rule, as no viable 

Ministry could be .formed. With the incorporation of the anti-defection 

provisions in the Constitution by the 52nd Amendment, instability 
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should be significantly reduced. However, party-splits and 

breakdowns of coalition governments may continue to occur till such 

time as political maturity develops among the parties. 

The Commission on Centre-State Relations, headed by Justice M.M. 

Punchhi, in its report submitted in March 2010 also held that, " .... it is 

necessary to lay down certain clear guidelines to be followed as Constitutional 

conventions in this regard (appointment of the Chief Minister)". The 

Commission has recommended as follows: 20 

''On the question o,[Governor~'i role in appointment of Chief Minister 

in the case of a hung assembly there have been judicial opinions and 

recommendations o.f expert commissions in the past. Having 

examined those materials and having taken cognizance of the 

changing political scenario in the country, the Commission is o.f the 

view that it is necessary to lay down certain clear guidelines to be 

followed as Constitutional conventions in this regard. These 

guidelines may be asfollows: 

(a) The party or combination o.f parties which commands the widest 

support in the Legislative Assembly should be called upon to form 

the Government. 

(b) (f there is a pre-poll alliance or coalition, it should be treated as 

one political party and ?f such coalition obtains a majority, the 

leader of such coalition shall be called by the Governor to form 

the Government. 

(c) In case no party or pre-poll coalition has a clear majority, the 

Governor should select the Chi~f Minister in the order of 

preference indicated below: 

20 The Report of the Commission on Centre-State Relations, 2010, Vol. 2, pp. 71-75 
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a. the group of parties which had pre-poll alliance commanding 

the largest number; 

b. the largest single party staking a claim to form the 

government with the support of others; 

c. a post-electoral coalition with all partners joining the 

government; and 

d. a post-electoral alliance with some parties joining the 

government and the remaining including independents 

supporting the government from outside; 

In light of the increased dependence on party alliances, clarity with 

regard to the role qf the Governor in his invitation to form a 

government assumes great significance. 

If specific guidelines are not laid down with regard to determining 

the claims qf a post-poll alliance, it would result in ambiguity and the 

Governor would follow the established convention of inviting the 

single largest party to form the Government. In cases of narrow 

majorities, there are no uniformly accepted conventions and this can 

be remedied by adopting constitutional amendments, which lay down 

specific guidelines and approaches which ought to be followed by the 

Governor. This would result in greater clarity and certainty. 

The Constitution of Greece provides such detailed procedure for 

appointment of Prime Minister. Art. 3 7 of the Constitution of Greece provides in 

detail, as to whom the President shall appoint as the Prime Minister. Art. 3 7 (1) 

stipulates that the leader of the party having the absolute majority of seats in 

Parliament shall be appointed Prime Minister. If no party has the absolute 

majority, the President shall give the leader of the party with a relative majority 

an exploratory mandate in order to ascertain the possibility of forming a 

Government enjoying the confidence of the Parliament. If this possibility cannot 

be ascertained, the President shall give the exploratory mandate to the leader of 
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the second largest party in Parliament, and if this also proves to be unsuccessful, 

to the leader of the third largest party in Parliament. Each exploratory mandate 

shall be in force for three days. If all. exploratory mandates prove to be 

unsuccessful, the President summons all party leaders, and if the impossibility to 

fonn a Cabinet enjoying the confidence of the Parliament is confirmed, he shall 

attempt to form a Cabinet composed of all parties in Parliament for the purpose 

of holding parliamentary elections. If this fails, President entrusts the President 

of the Supreme Administrative Court or ofthe Supreme Civil and Criminal Court 

or of the Court of Audit to form a Cabinet as widely accepted as possible to carry 

out elections and dissolves Parliament. In case a mandate to form a Cabinet or an 

exploratory mandate is given, the proposal for the assignment of a mandate must 

occur within three days of the Speaker's or his Deputy's communication to the 

President about the number of seats possessed by each party in Parliament; the 

aforesaid communication must take place before any mandate is given. Further, 

as far as exploratory mandates are concerned, when parties have an equal number 

of seats in Parliament, the one having acquired more votes at the elections, 

precedes the other. A recently fonned party with a parliamentary group, as 

provided by the Standing Orders of Parliament, follows an older one with an 

equal number of seats. In both these instances, exploratory mandates cannot be 

given to more than four parties. The other ministers and undersecretaries are 

appointed by the President on the recommendation of the Prime Minister [Art. 

37(1)]. The Government is obliged to request a vote of confidence by Parliament 

within fifteen days of appointment of the Prime Minister. The Greek Constitution 

does not leave any discretion with the President. It lays down in detail that the 

President should first nominate the leader of the largest party in Parliament, and 

if he fails to form a government, the leader of the second largest party is given a 

chance and so on. 
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Evatt21 is of the opinion that specific guidelines should be provided to the 

President by way of constitutional amendments or statutory enactments or by 

developing a code of conventions as to the course of action the President or the 

Governor should adopt in a givt~n situation of hung parliament. Working on this 

line, the Australian Constitutional Commission has proposed a number of 

principles to govern the exercise of the power in situations of a hung 

parliamene. 

C. DEVELOPING MECHANISM FOR TAKING SERVICES OF 

INFORMATEUR FOR APPOINTMENT OF PRIME MINISTER AND 

CHIEF MINISTER 

As discussed in the previous chapter, some parliamentary democracies use the 

mechanism of ir~formateur in selection of Prime Minister. Jnformateur is a 

trusted elder statesman, sometimes Speaker of the House. He is the special 

emissary or envoy of the Crown who aids and assists the Monarch in choosing a 

Prime Minister by consulting, negotiating and facilitating talks between political 

parties and fmding out an acceptable Prime Minister. The Monarch appoints an 

"informateur", who then consults and facilitates talks between leaders ofvarious 

political parties in Parliament and explores the viability of different coalitions 

under different Prime ministerial candidates. Based on the talks and discussions, 

the Informateur identifies a formateur, i.e. the potential Prime Minister who has 

or who can garner majority support in Parliament and conveys it to the Crown. lf 

the Crown is convinced about the prospect of that candidate being able to secure 

the confidence of the House, the Crown than appoints that candidate as Prime 

Minister. The advantage of in/(Jrmateur is that the Crown is distanced from the 

process of political negotiations and bargaining amongst the political parties. 

This is one possible solution within the existing Constitutional framework. 

21 H.V. Evatt, TheJing and His Dominion Governors, (1936), Routledge, New York, 2013. 

22 The Report of the Australian Constitutional Commission, 1988. 
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D. INCORPORATION OF PROVISIONS OF CONSTRUCTIVE NO

CONFIDENCE VOTE 

Fractured electoral mandate not only poses problems for formation of ministry at 

the initial stage, it also causes frequent collapse of ministries even after a 

ministry is installed. A fractured House makes it easier for the opposition 

parties to realign politically and cause downfall of government by moving no

confidence motion against the incumbent government. A solution to this problem 

has been devised in the form of Constructive No Confidence Vote. It is a 

modified form of parliamentary no-confidence motion. Under this system, a 

Parliament can withdraw its confidence from a ministry by passing a no

confidence vote only if there is a positive majority for a prospective successor to 

the office of the Prime Minister. The concept was invented in West Germany but 

today is used in other countries such as Germany, Belgium, Spain, Hungary and 

Slovenia. Thus, under this system, a parliamentary majority must not only 

depose the current government but also simultaneously elect an alternative 

government which must be specified before the vote takes place. In case the 

incumbent Prime Minister is voted out, the alternative candidate named in the 

motion of no-confidence is appointed as the Prime Minister. This system 

encompasses the twin aspects of negative as well as positive parliamentarism. It 

reduces the chances of frequent no-confidence motions because it restrains the 

opposition parties from moving a no-confidence motion unless they have an 

obvious successor. This system sometimes even enables a minority government 

to sustain. This is another possible solution under within the constitutional 

framework of India, to incorporate the system of Constructive No Confidence 

Vote. This will restrict, to a large extent frequent over-throwing of governments 

which are occasioned largely due to frequent mindless dissensions, defections 

and political permutations and combinations. 
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The Constitution of Gennany, in Art, 67 provides that the Bundestag may 

express its lack of confidence in the Federal Chancellor only by electing a 

successor by the vote of a majority of its Members and requesting the Federal 

President to dismiss the Federal Chancellor. The Federal President must comply 

with the request and appoint the person elected. Art. 67 further provides that 

forty-eight hours shall elapse between the motion and the election. This 

provision is made apparently to give enough time to the members to deliberate 

and come to a conclusion before the actual voting takes place. 

The Constitution of Hungary also provides for constructive no-confidence 

vote. Art. 39/ A provides that, a constructive no-confidence vote may be 

launched, with the designation of a new preferred candidate for Prime Minister, 

on written proposal of at least one-fifth members of Parliament and if the 

majority of the Members of Parliament express no-confidence in the motion, the 

candidate named as the choice for the new Prime Minister must be regarded as 

elected. Arts. 113 and 114 of the Constitution of Spain also provide for 

constructive motion of censure and stipulate ·that a motion of censure must be 

proposed by at least one tenth of the Members of Congress and shall include a 

candidate for the office of the Presidency of the Government. In case the 

Congress adopts a motion of censure, the Government has to submit its 

resignation to the King, and the candidate proposed in the motion of censure 

shall be deemed to have the confidence of the House and the King shall then 

appoint him as the Prime Minister. Similarly, Belgium and Spain also have 

Constructive No-Confidence Vote. Art. 96 of the Constitution of Belgium 

provides that if the House of Representatives, adopts a motion of no-confidence 

proposing a successor to the Prime minister for appointment by the King, the 

incumbent government has to resign and the King then appoints the proposed 

successor as Prime minister and forms his government. Article 116 of the 

Constitution of Slovenia provides that the National Assembly may pass a vote of 

no confidence in the Government only by electing a new Prime Minister . 
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Sub hash C. Kashyap23
, besides being a votary of the system of election of 

Prime Minister and Chief Minister by the House, is also a votary of the system of 

Constructive No-Confidence Vote. He says, "after the Prime Minister is 

appointed by this process, the next question would be of assuring some stability 

to the government. This can be done by making a small amendment to the rules 

of parliamentary procedure to the effect that a motion of no-confidence in the 

Council of Ministers would also include the name of the proposed successor, i.e., 

if the motion is passed, while unseating the existing government it would at the 

same time be deciding the name of the next leader of the House in whom the 

House has confidence and who can then be appointed as the Prime Minister. 

Hopefitlly this would bring greater stability, not erode accountability and reduce 

horse-trading considerably. " 

E. INCORPORATION OF PROVISIONS OF FIXED INTERELECTION 

PERIOD WITH POWER OF PARLIAMENT/LEGISLATIVE ASSEMBLY 

TO RECOMMEND DISSOLUTION OF THE HOUSE BY A 

PARLIAMENTARY OR ASSEMBLY VOTE. 

The power of dissolution of Parliament is another aspect which is intrinsically 

connected with the process of appointment of the Prime Minister and Chief 

Minister in Hung Assembly. Under the Constitution of India the power to 

dissolve Parliament is vested in President. The power to dissolve Legislative 

Assembly is vested in the Governor. During proclamation of emergency for 

failure of constitutional machinery in State, this power to dissolve State 

Legislative Assembly is vested with the President.24 Though the members of 

Parliament and that of the State Legislative Assemblies are elected for a term of 

five years, the President and the Governor have the powerto dissolve the House 

23 Subhash C. Kashyap, "Constitutional Implications of Hung Parliament", Indian Bar Review, 
Vol. 25(3) 1998, p. 39 

24 State of Rajasthan vs. Union of India, ( 1977) 3 SCC 592, 
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any time. Again, there are no guidelines provided under the Constitution as to 

when and how the President and the Governor are to exercise this power of 

dissolution. Complete discretion has been vested with the President and the 

Governor. Though, so far, no major controversy has erupted as far as past 

instances of dissolution of Parliament by President is concerned, there have been 

several controversies with exercise of this power by the Governor. There have 

been several cases, where the Governors, acting in a mala fide manner and for 

political considerations, thwarted the prospects of other political parties having 

their Chief Minister and forming the ministry. The most blatant case was of 

Kerala in 1957 when the opposition parties had more seats in the Assembly and 

the Governor, even without making the slightest effort to install a ministry, 

dissolved the Legislative Assembly. The actions of the Governors have attracted 

the wrath of the Supreme Court on many occasions, so much so that the Supreme 

Court in Rameshwar Prasad (VI/5 had to observe: 

"Whether it is a case of the existing Government losing majority 

support or of installation of a new Government after fresh elections, 

the act qf the Governor in recommending dissolution of the Assembly 

should be only with the sole object of preservation of the Constitution 

and not promotion of politi<;:al interest qf one or the other party. " 

Dissolution of the Legislative Assembly of the State by the President 

during proclamation of Art. 356 has also attracted a lot of judicial criticism. In 

Bommai, the Court has emphasized that the President exercises the power under 

Article 356(1) on the advice of the Central Ministry which is a political body. In 

a pluralistic democracy and federal structure, the parties in power at the Centre 

and the States may not be the same. Hence it is necessary to confine the exercise 

of power under Article 356(1) strictly to the situation mentioned therein which is 

a condition precedent to its exercise.26 

25 Rameshwar Prasad (VI) v. Union ()(India, (2006) 2 SCC 1, at page 86 . 

26 AIR 1994 SC 1918, at 1970. 
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Some countries have curtailed this discretionary power of the Head of 

State. Even in the United Kingdom, where the power to dissolve the House of 

Commons is considered to be one of the royal prerogative powers, the said 

power has been curtailed to a considerable extent by the Fixed-Term Parliaments 

Act, 2011. Under the provisions of the Act, parliamentary elections must be held 

every five years, beginning in 2015. Section 2 of the Act also provides for two 

ways in which a general election can be held before the end of this five-year 

period: first, if the House of Commons resolves "That this House has no 

confidence in Her Majesty's Government", an early general election is held, 

unless the House of Commons subsequently resolves "That this House has 

confidence in Her Majesty's Government". This second resolution must be made 

within fourteen days of the first; and secondly, if the House of Commons, with 

the support of two-thirds of its total membership resolves "That there shall be an 

early parliamentary general election". In either of above cases, the Monarch 

appoints the date of the new election by proclamation and Parliament is 

dissolved 17 working days before that date. Sec. 3(2) further provides that apart 

from the automatic dissolution or dissolution under Sec. 2, "Parliament cannot 

otherwise be dissolved". The Act thus removes the traditional royal prerogative 

to dissolve Parliament and vests this power in the House of Commons itself. 

Constitutions of Hungary, Belgium and South Africa also vest the effective 

power of dissolution of Parliaments in Parliament. Under the Constitution of 

Hungary, Article 28(2), the power of dissolution of Parliament is vested m 

Parliament which may proclaim its dissolution before the expiry of its tern1s. 

The Constitution of Belgium, Art. 46, provides that the King may dissolve 

the House of Representatives, in case of resignation of the incumbent 

government and if the King receives an agreement from the members of the 

House of Representatives expressed by the absolute majority of its members. Art. 

46 also provides that the King has the right to dissolve the House of 

Representatives only if the House of Representatives, with the absolute majority 
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of its members, (a) either rejects a motion of confidence in the Federal 

Government and does not propose to the King, within three days of the day of 

the rejection of the motion, the appointment of a successor to the Prime minister; 

or (b) adopts a motion of no confidence with regard to the Federal Government 

and does not simultaneously propose to the King the appointment of a successor 

to the Prime minister. Thus in both cases, Belgian Parliament has an active role 

and the King can dissolve the House only if Parliament is of the opinion, either 

explicitly or in implied terms, that the Parliament should be dissolved. 

Under the South African Constitution, also the effective power to dissolve 

National Assembly is vested in National Assembly itself, although the formal 

power is vested in the President. Art. 50( 1) of the Constitution of South Africa 

categorically provides that the President must dissolve the National Assembly if 

the Assembly adopts a resolution to dissolve with a supporting vote of a majority 

of its members. The only condition imposed is that three years must expire since 

the election. 

F. RESTRICTING POLITICAL PARTIES IN CONTESTING ELECTIONS 

The Constitution of India, though nowhere in the entire body of the Constitution 

mentions the words "political party", but while adopting the Westminster model 

of parliamentary government, has impliedly adopted the multi-party system and 

the first-past-the-post electoral system. Elections are held on party lines and 

political parties profess their political manifesto and set up their candidates at 

elections. Under Art. 324 of the Constitution the Election Commission of India 

has been conferred the power of superintendence, direction and control of 

elections to Parliament and to the State Legislatures and of elections to the office 

of the President and Vice-President. Election Commission of India has 

promulgated the Election Symbols (Reservation and Allotment) Order, 1968 

thereby making provisions, both for the registration of political parties and also 

for their recognition as National and State parties, and also for the specification 
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and allotment of election symbols to contesting candidates. As on 101
h March 

2014, there were 6 National Parties and 47 State Parties besides 1693 registered

unrecognised Political Parties registered with the Election Commission of 

India.27 

Prima facie, designation and recognition of the political parties as 

National Party and State Party gives an impression that only the National Parties 

can contest the national elections (elections to the Lok Sabha and Rajya Sabha) 

and only the State Parties can contest the State elections (elections to the State 

Legislative Assembly). However, that is not the rule and any political party, be it 

a National Party, State Party or even Registered-Unrecognised political party, 

can contest the national elections as well as the State elections. So much so that 

even independent candidates can contest all these election. Further the criteria 

laid down that- to be recognised National Party, a party has to win at least 6% of 

the votes polled in any four or more states and has to win at least 4 seats in the 

Lok Sabha OR it has to win 2% seats (11 seats) in the Lok Sabha from at least 

three States- and to be recognised as a State Party, a party has to win at least 6% 

27 In 2000, the Election Commission had revised the criteria for registration of political parties 
as follows: 

(a) A political party shall be eligible to be recognised as a National party if:-

(i) it secures at least six percent of the valid votes polled in any four or more states, at 
a general election to the House of the People or, to the State Legislative Assembly; 
and 

(ii) in addition, it wins at least four seats in the House of the People from any State or 
States. 

OR 

it wins at least two percent (2%) seats in the House of the People (i.e., 11 seats in 
the existing House having 543 members), and these members are elected from at 
least three different States. 

(b) A political party shall be eligible to be recognised as a State party if:-

(i) it secures at least six percent of the valid votes polled in the State at a general 
election to the House of the People or, to the State Legislative Assembly of the 
State concerned; and 

(ii) in addition, it wins at least two seats in the Legislative Assembly of the State 
concerned. 

OR 

It wins at least three percent (3%) of the total number of seats in the Legislative 
Assembly of the State, or at least three seats in the Assembly, whichever is more. 
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of the votes polled in general election to the House of the People or, to the State 

Legislative Assembly of the State concerned; and at least two seats in the 

Legislative Assembly of the State concerned OR it has to win at least three 

percent (3%) of the total number of seats in the Legislative Assembly of the 

State, or at least three seats in the Assembly, whichever is more - are totally out 

of the sync with the present situation and is in fact encouraging further fracture 

of electoral mandate. 

P.P. Rao28
, is of the opinion that we have to clearly define 'Political 

Party', 'National Party', and 'State Party' keeping in view the basis aims and 

objects of the Constitution. According to him, "the present classffication of 

political parties in the Election Symbols (Reservation and Allotment of Symbols) 

Order, 1968 is unrealistic and out of date. The norms of National Party should 

be laid down in more stringent terms". 

There is a view that the benchmark criteria for recognition of political 

parties as National Party and State Party should be enhanced and only the 

national parties should be allowed to participate in the national elections and the 

State Parties of the concerned State in the State elections. National Committee 

for Review of the Working of the Constitution also adverted to this issue, 

wherein it observed that some are centered around reducing the number of 

recognized national parties or pre-poll alliances by changing the present criteria 

for their recognition. For example, at the moment a political party in order to be 

recognised as a national party needs to secure at least 6% votes in 4 States or 

have one MP elected for every 25 MPs from four States. It is proposed by some 

scholars and elder statesman like the former President Shri R. Venkataraman that 

this percentage should be increased to 10% of votes polled. It is also proposed by 

some that the number of States should be increased to half of the total States and 

Union territories. This would certainly trim down the list of national 

28 P.P. Rao, "Hung Parliament", Indian Bar Review, Vol25(3)1998, p. 17 
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parties/alliances. A de-recognition would mean the loss of many benefits 

including a common symbol nationwide. Coupled with the suggestion that non

national parties should not be permitted to contest national elections, this would 

force many pre-poll alliances or growth of federal parties. It further observed that 

one set of suggestions centers around permitting only recognized "national 

parties" or qualifying pre-poll alliances to contest national elections to Lok 

Sabha. In their view this would, by prompting pre-poll alliances, automatically 

consolidate the vote and help in evolving some sort of federal parties or alliances 

providing more stable governments. Candidates who thus come to occupy seats 

in the national parliament will have a more national perspective on things as 

opposed to those who come on a purely local or regional platform. 29 

This view may not find favour with some, but this is definitely one of the 

possible solutions to address the issue of fractured electoral mandate. 

29 Report of National Conunission to Review Working of the Constitution, 2002, paragraphs 
21.8 and 21.9 
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CHAPTER-8 

CONCLUSION 

India has adopted the parliamentary form of government. But the adoption of 

parliamentary fonn of government has not happened through a process of 

gradual evolution, as in England. In India, this form of government was 

deliberately adopted by the Constituent Assembly. Since adoption of the 

Constitution, over the years, especially after 1977, India is witnessing a phase of 

political transition. There has been a mushrooming growth of political parties. In 

spite of adoption of the first-past-the-post system, electorate is divided and is 

returning hung Parliament and Legislative Assemblies. 

Under Art. 75(1) of the Constitution, the President has the power to appoint 

the Prime Minister and under Art. 164( 1) the Governor has the power to appoint 

the Chief Minister of a State. However, apart from Art. 75(3) and 164(2), which 

mention about the principle of collective responsibility of the council of 

ministers to the respective House, there is no other guidance provided as to 

whom the President or the Governor should appoint as the Prime Minister or the 

Chief Minister. The Constitution is completely silent as to whom the President 

should invite to form the government in case of hung parliament. In case of clear 

electorate mandate, the choice for the President and the Governor is obvious. The 

leader of the majority party in the House of the People or the State Legislative 

Assembly is appointed. With the fractured electoral mandate, where no political 

party has a clear majority in the House, the exercise of this power by the 

President and the Governor has been becoming increasingly difficult. 

This work therefore intended to revisit the constitutional provisions with 

regard to formation of ministries at the Union and State level and the working of 
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these constitutional provisions in the past 63 years in the still evolving political 

scenario in India. The basis issue, the fulcrum, around which the other ancillary 

issues revolve is whether there are adequate constitutional provisions and 

constitutional conventions to guide the President and the Governor in choosing 

and appointing Prime Minister and the Chief Minister in situations of fractured 

electoral mandate - and, if not, what mechanism should be provided, within the 

existing constitutional framework of federal and parliamentary democratic 

system, to provide guidance to the President and the Governor in appointment of 

the Prime Minister and the Chief Minister in situations of fractured electoral 

mandates. This study started with nine research questions. 1 

The first question - whether an unguided discretion has been given under 

the Constitution to the President and the Governor in the matters of appointment 

of Prime Minister and Chief Minister - apparently has an obvious affirmative 

answer. Art. 75(1) of the Constitution only provides that "the Prime Minister 

shall be appointed by the President and the other Ministers shall be appointed by 

the President on the advice ofthe Prime Minister". Art. 164(1), similarly, only 

provides that "the Chief Minister shall be appointed by the Governor and the 

other Ministers shall be appointed by the Governor on the advice of the Chief 

Minister". The Constitution is absolutely silent on the questions - as to whom the 

President shall appoint as the Prime Minister and as to whom the Governor shall 

appoint as the Chief Minister. The only qualification embodied in Art. 75(3) is 

that "the Council of Ministers shall be collectively responsible to the House of 

the People" and in Art 164(2) that "the Council of Ministers shall be collectively 

responsible to the Legislative Assembly of the State". Whether the principle of 

collective responsibility embodied in Arts. 75(3) and 164(2), is any guidance to 

the President or the Governor in the matter of appointment of Prime Minister and 

Chief Minister has been subjected to varied interpretation. This varied 

interpretation is due to respective emphasis placed on the two words of the 

expression "collective'' and "responsibility". Those laying emphasis on the word 

For the research questions, kindly see supra Chapter- I .. 
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"collective" interpret the expression as meaning "all ministers in the Council of 

Minister swim and sink together". On the other hand, constitutional authors like 

Geoffrey Marshall contend that one of the principal implications of the 

"collective responsibility" principle is that "a government can only remain in 

office for so long as it retains the confidence of the House of Commons''2 Apart 

from the principle of collective responsibility, there is no other guidance in the 

Constitution. Authors like Granville Austin3 is of the opinion that this is an 

important omission in the Constitution of India, which though voluminous and 

deals minutely even with the matters relating to day-to-day administration has 

not made any provision with regard to this area of major political concern. Evatt 

calls it a "dangerous uncertainty" in the area4
. Rodney Brazier says, "It seems all 

this that there are no rules about Government formation from the hung 

Parliament Such uncertainties in an area of major importance in the constitution 

may cry out for regulation. "5 

The Constitution of India is modelled on Westminster model and therefore, 

the President and the Governor are required to appoint as the Prime Minister or 

the Chief Minister, a person who is in the best position to secure and maintain 

the confidence of the House. In case of clear majority of a political party in the 

House, there is no difficulty and the leader of that party has the conventional 

right to be appointed as such. The real difficulty is posed in fractured House 

where no political party has a working majority. In such a situation, the choice is 

not obvious and the President and the Governor have to exercise their absolute 

discretion and individual judgment. 

Such an unguided constitutional discretion has been susceptible to misuse 

and has in fact been used, in cases of fractured electoral verdicts and consequent 

2 Geoffrey Marshall, Ministerial Responsibility, Oxford University Press, 1989. 

3 Granville Austin, The Indian Constitution: Cornerstone of a Nation, Oxford University 
Press, 1999. 

4 H.V. Evatt, The King and His Dominion Governors (1936), Routledge, New York, 2013. 

5 Rodney Brazier, Constitutional Practice: The Foundation of British Government, 
Clarendron, 1994. 
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hung Parliaments and Legislative Assemblies, to subvert the democratic process 

especially. The second question, therefore, is also answered in the affirmative. 

The exercise of complete discretion and individual judgment in the matter of 

appointment of Prime Minister, and more so in the case of appointment of Chief 

Minister has been the subject matter of criticism on two counts. The assessment 

and judgment of the President or the Governor have on many occasions turned 

out to be wrong and the person chosen and appointed as the Prime Minister or 

the Chief Minister were after their appointment not able to secure the confidence 

of the House. There is an array of instances where the Prime Ministers and the 

Chief Ministers after their appointment, could not secure and maintain the 

confidence of the House and their ministries collapsed. The second criticism is 

that discretion leads to arbitrariness. Though the President and the Governor are 

constitutional functionaries having taken the oath to "preserve, protect and 

defend the Constitution and the law" and are supposed to exercise their power in 

impartial manner by rising above political and partisan interests, but in fact, the 

President and the Governors are political appointees and there have been 

allegations in the past of their exercise of this power accentuated by political 

considerations. 

The third question relates to whether the existing constitutional and legal 

framework in India efficiently guides and equips the President and the Governor 

in choosing and appointing Prime Minister/Chief Minister in a situation of 

fractured electoral verdict And, if not, what mechanism should be provided, 

within the existing constitutional framework. The fourth, fifth, sixth and the 

seventh questions relate to what mechanism should be adopted - the system of 

specific guidelines for the President and the Governor, or the system of 

Investiture Vote in Parliament and State Legislative Assemblies, or the system of 

informateur, or the mechanism of Constructive No-Confidence Vote. The third 

question has an obvious negative answer as it is clear that the existing 

constitutional and legal framework in India does not efficiently guide the 

President and the Governor in choosing and appointing Prime Minister/Chief 
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Minister in a situation of fractured electoral verdict. The pertinent question is 

what mechanism should be provided, within the existing constitutional 

framework. Whether it should be by way of prescription of specific guidelines 

for the President and the Governor, or by way of investiture vote in Parliament 

and State Legislative Assemblies, or by way of system of informateur, or by way 

of introduction of the mechanism of Constructive No-Confidence Vote. 

The alternative of providing a prescription of detailed guidelines for the 

President and the Governor, to some extent has been in place in India, starting 

from the Report of the Governors Committee, 1971 to the Report of Sarkaria 

Commission (1988) and more recently the Report of the Punchhi Commission 

(2010). These reports have gone into the issue and made recommendations. The 

Sarkaria Commission Report has laid down in paragraph 4.11.04 that if there is 

no political party with clear majority, the Governor should select a Chief 

Minister from among the following parties or group of parties by sounding them, 

in tum, in the order of preference indicated below: 

1. An alliance of parties that was formed prior to the Elections. 

2. The largest single party staking a claim to form the government with 

the support of others, including "independents. " 

3. A post-electoral coalition (if parties, with all the partners in the 

coalition joining the Government. 

4. A post-electoral alliance of parties, with some of the parties in the 

alliance forming a Government and the remaining parties, including 

"independents" supporting the Government from outside. 

The Commission on Centre-State Relations, headed by Justice M.M. 

Punchhi, in its report submitted in March 2010 observed that it is necessary to 

lay down certain clear guidelines to be followed as constitutional conventions in 

this regard. The Punchhi Commission has recommended as follows: 
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(a) The party or combination of parties which commands the widest 

support in the Legislative Assembly should be called upon to form the 

Government. 

(b) l.f there is a pre-poll alliance or coalition, it should be treated as one 

political party and if such coalition obtains a majority, the leader of 

such coalition shall be called by the Governor to form the Government. 

(c) In case no party or pre-poll coalition has a clear majority, the 

Governor should select the Chief Minister in the order of preference 

indicated below: 

a. the group of parties which had pre-poll alliance commanding the 

largest number; 

b. the largest single party staking a claim to form the government with 

the support of'others; 

c. a post-electoral coalition with all partners joining the government; 

and 

d. a post-electoral alliance with some parties joining the government 

and the remaining including independents supporting the 

government/rom outside. 

In the survey of parliamentary governments in the present work, only the 

Constitution of Greece provides such detailed procedure for appointment of 

Prime Minister. Such detailed prescriptions are already in existence in India in 

the form of various repmis. These Reports are only recommendatory and do not 

have the force of law. Further these guidelines have been sometimes followed 

and sometimes not followed and have not given any significant result. 

In some parliamentary democracies, after a fractured electoral mandate, 

when the search for the Prime Minister is less self-evident and several 

alternatives are available, a specific institutional device has been developed to 

clarify this matter, without fonnally involving the Monarch. On such occasions 

the Monarch appoints an "informateur", usually a seasoned politician who is in 
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good tenns with all parties and candidates for potential government office. In the 

name of Monarch, he or she explores the viability of different coalitions under 

different prime ministerial candidates. Sometimes, the Monarch will give some 

broad indications with regard to the type of coalition that seems desirable. Once 

the Informateur has sounded out the potential coalition parties, he advises the 

Monarch on the fonnation of a particular type of coalition, headed by a particular 

government fonnateur. If the advice is straightforward, the Monarch, in most 

cases, acts accordingly and appoints the fonnateu:r' as the Prime Minister. The 

system of informateur is how effective, there is scant material in this regard. 

The system of Investiture Vote is present is many parliamentary 

democracies. Though the origin of this system is not clear, but apparently, the 

system was devised to get rid of two constitutional issues. This system distances 

the high constitutional office of Monarch and the republican President from the 

political exercise of choosing the Prime Minister and thus enhances the sanctity 

of their office. After all the exercise of choosing a political leader is a political 

exercise and therefore it is better if it is left to political leaders to choose a leader 

rather than engaging the Monarch or the President in this process. Investiture 

vote also addresses the issue that since the Prime Minister with his cabinet is 

politically responsible to Parliament, and they must enjoy the confidence of 

Parliament, it makes more sense that the Parliament itself, through the process of 

political negotiations, chooses its own Prime Minister, rather than the Monarch 

or the President choosing and appointing a Prime Minister and then asking 

Parliament whether it has confidence in the said Prime Minister or not. The 

system of Investiture Vote by Parliament is present in many parliamentary 

governments, such as Gennany, Hungary, Ireland, Spain, Sweden, Slovenia, 

South Africa, Japan, Finland and the system is working reasonably successfully. 

In many of these countries, which have the Investiture Vote, the system of 

Constructive No-Confidence Vote is also present. Germany, Hungary, Spain, 

Slovenia have the twin system of Investiture Vote and Constructive No

Confidence Vote. Ireland, Sweden, South Africa, Japan and Finland have only 
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Investiture Vote and do not have Constructive No-Confidence Vote. Belgium, on 

the other hand, does not have Investiture Vote but has Constructive No

Confidence Vote. Constructive No-Confidence Vote aptly supplements and 

complements Investiture Vote. 

After the general elections when the Parliaments assembles, or when a 

vacancy arises due to vacation of office by the incumbent Prime Minister for any 

reason, the first business before Parliament is to elect the leader for appointment 

as the Prime Minister. After electing a leader for appointment as the Prime 

Minister, Parliament sends the name to the Monarch or the President and the 

Monarch or the President thereafter appoints the designated leader as the Prime 

Minister. Thereafter on the recommendation of the Prime Minister other 

ministers are appointed, who together with the Prime Minister, constitute the 

cabinet or the council of ministers. 

Comparative political studies elsewhere indicate that the system of 

Investiture Vote promotes government stability in fractured electoral mandates 

and governments last longer. 6 It leads to greater level of legitimacy of the 

government.7 It makes governments and the Prime Minister more steadfast and 

strong in implementing policies that are closer to Parliament's median members. 8 

The Constitution of India, at present, does not incorporate the system of 

investiture vote by Parliament or the State Legislative Assembly and the choice 

of Prime Minister and of the Chief Minister are left to the discretion and 

subjective satisfaction of the President and the Governor. This can be a preferred 

solution within the Constitutional framework of India, to incorpqrate the system 

6 See, Jose Antonio Cheibub, Shane Martin, and Bjorn Erik Rasch, "The Investiture Vote and 
the Formation of Minority Parliamentary Governments", paper presented at the workshop 
on the Importance of Constitutions: Parliamentarism, Representation, and Voting Rights, 
Istanbul, Turkey, October 23-25,2013. 

available at http://www.sv.uio.no/isv/english/research/ projects/evolution-parliamentarism/ 
events/ seminars/ istanbul-cheibub-martin-rasch.pdf 

7 Ardre Blais, Peter Loewen, and Maxim Ricard, "The Government Life-Cycle", in Bill 
Cross, ed. Democratic Rt;{orm, Canadian Scholars Press, 2007. 

8 Supra, Note 5. 
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of Investiture Vote together with Constructive No-Confidence Vote. This will 

distance the President and the Governor from the process of choosing the Prime 

Minister and Government and the task of choosing the Prime Minister and the 

Chief Minister shall be assigned to the Lok Sabha and the State Legislative 

Assembly. The political leaders through the process of political negotiations and 

bargains and political permutations and combinations, will choose a Prime 

Minister and a Chief Minister in the House. The President or the Governor would 

then appoint the said candidate as the Prime Minister/Chief Minister. 

Constructive No-Confidence Vote ideally complements Investiture Vote. This 

will obviate the possibilities of misuse of this discretionary power by the 

President and the Governor. 

In fact this system is finding great favour among the constitutional authors. 

Brian Thompson9 is of the opinion that a better solution to this problem would be 

to remove the power of appointment of the Prime Minister from the Sovereign 

and instead stipulate that the Prime Minister is to be elected by the House of 

Commons. Such a provision is more in keeping with the United Kingdom's form 

of democracy. The people elect their representative who in tum elect the head of 

Government. 

Such an approach has also been approved by the Supreme Court in 

Jagadambika Pa/10
, and Ani! Kumar Jha 11 wherein the Supreme Court directed 

the Speakers of the Legislative Assemblies of Uttar Pradesh and Jharkhand to 

convene special sessions of the House to have composite floor-test between the 

contending parties to see which out of the two contesting claimants of Chief 

Ministership had a majority in the House. In S.R. Bommai12 also the Suprem~ 

Court has given clear indication in favour of this approach. In the words of 

Sawant and Kuldip Singh, JJ., " ..... in all cases where the support to the Ministry 

9 Brian Thompson, Textbook on Constitutional and Administrative Law, Blackstone Press, 
1995, p. 73. 

10 JagdambikaPal vs. Union oflndia, (1999) 9 SCC 95. 

11 Anil Kumar Jha vs. Union of India,(2005) 3 SCC 150. 

12 S.R. Bommai VS Union of India, ( 1994) 3 sec 1. 
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is claimed to have been withdrawn by some legislators, the proper course for 

testing the strength of the Ministry is holding the test on the floor of the House. 

That alone is the constitutionally ordained forum for seeking openly and 

objectively the claims and counter-claims in that behalf The assessment of the 

strength of the Ministry is not a matter of private opinion of any individual, be he 

the Governor or the President. It is capable of being demonstrated and 

ascertained publicly in the House. Hence when such demonstration is possible, it 

is not open to bypass it and instead depend upon the subjective satisfaction of the 

Governor or the President. Such private assessment is an anathema to the 

democratic principle, apart from being open to serious objections ~l personal 

mala fides. " In Ani! Kumar Jha, the Supreme Court specifically directed for 

election of the Chief Minister through a "floor-test" in the Legislative Assembly. 

The S.R. Bommai, Jagadambika Pal and Ani! Kumar Jha, cases pertain to 

choosing of a Chief Minister after the incumbent Chief Minister was voted out in 

a vote of no-confidence. But the basic principle remains the same in both cases, 

whether it is a case of choosing a Chief Minister in a newly constituted Vidhan 

Sabha after elections or it is a case of choosing a Chief Minister after the 

incumbent Chief Minister lost the confidence of the Vidhan Sabha and thus there 

is vacancy. A full bench of the Allahabad High Court in H. S. Jain vs. Union ~f 

India 13 held that the Governor can send a message to the House under Article 

175(2) of the Constitution to elect a leader who enjoys its confidence, so that he 

can invite him to form a government. 

This modality of election of the chief executive by the House itself is 

already present in India at subordinate level. The Assam Autonomous Districts 

(Constitution of District Council) Rules, 1951 and Mizoram Autonomous 

District Council (Constitution and Conduct of the District Council) Rules, 1974 

which provide for constitution of District Councils patterned on parliamentary 

form of government, provide that the CEM shall be elected by the District 

13 H. S. Jain vs. Union of India, (1997) 15 LCD 140. 
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Council. This system is working successfully in District Councils for over sixty 

years now. 

The next issues are what should be the course of action to be adopted in 

cases where House has been fractured to such an extent that there is no 

possibility of formation of any ministry, and whether the President or the 

Governor should have the discretionary power of dissolving the House or the 

matter should be referred to the House for a decision which would decide the 

question by passing a resolution as to whether the House should be dissolved and 

fresh elections be called for or not and such decision of the House would be 

binding on the President and the Governor. As far as the eighth question is 

concerned, the answer is very clear that if House is fractured to such an extent 

that there is no possibility of formation of any ministry, the only course of option 

available is to dissolve the House and call for mid-term elections. However, the 

more pertinent question here is who should have the power to take a call on 

dissolution of the House. 

The power of dissolution of Parliament is intrinsically connected with the 

process of appointment of the Prime Minister and Chief Minister in fractured 

Houses. Under the Constitution of India the power to dissolve Parliament is 

vested in Parliament, the power to dissolve Legislative Assembly is vested in the 

Governor. During proclamation of emergency for failure of constitutional 

machinery in State, this power to dissolve State Legislative Assembly is vested 

in the President. Nonnally, the members of Parliament and State Legislative 

Assemblies are elected for a term of five years, the President and the Governor 

have the power to dissolve the House "from time to time". Again, there are no 

guidelines provided under the Constitution as to when and how the President and 

the Governor are to exercise this power of dissolution. Complete discretion has 

been vested with the President and the Governor. There have been several 

controversial cases regarding dissolution of Legislative Assembly in exercise of 

this power by the Governor. The Governors, acting in a mala fide manner and for 
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political considerations, thwarted the prospects of other political parties having 

their Chief Minister and forming the ministry. 

Some countries have curtailed this discretionary power of the Head of 

State. Even in the United Kingdom, where the power to dissolve the House of 

Commons has been regarded as one of the royal prerogative pow~rs, the said 

power has been curtailed to a considerable extent by the Fixed-Term Parliaments 

Act, 2011. The Act now vests this power in the House of Commons. The 

Constitutions of Hungary, Belgium and South Africa also vest the effective 

power of dissolution of Parliaments in Parliament. Thus vesting the effective 

power to dissolve the House of the people in the House of the People itself: 

rather than the President, would resolve the problems to a considerable extent. 

Similarly, vesting the effective power to dissolve the State Legislative Assembly 

in the Legislative Assembly itself, would also address the problems of 

unconstitutional use of this power by the Governors to a considerable extent. 

Therefore, it is suggested that, first, suitable amendments may be made in 

the Constitution to incorporate the system of Investiture Vote for election of 

Prime Minister and Chief Ministers by the members of the House of the People 

and State Legislative Assembly on the floor of the House. This will ensure 

greater transparency in the political process of appointment of Prime Minister 

and Chief Minister. This will also promote democratic process by allowing the 

leaders of various political parties in Parliament and the Legislative Assemblies 

to choose their own Prime Minister and Chief Minister. Moreover, this will keep 

the high constitutional offices of the President and the Governor beyond the pale 

of partisan party politics. This may be done by incorporating the following 

amendments in the ·Constitution: 

Clause (1) of Article 75 may be amended and substituted with the 

following: 
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(1) The Prime Minister shall be elected by the House of the People. 

The person who receives the votes of a majority of the members of 

the House of the People shall be elected. In case, no person 

receives the votes of a majority of the members of the House of the 

People, the person receiving the maximum number of votes shall be 

deemed to be elected. The person so elected by the House of the 

People shall be appointed as Prime Minister by. the President. The 

other ministers shall be appointed by the President on the advice of 

the Prime Minister. 

For appointment of Chief Minister, Clause (1) of Article 164 may be 

amended and substituted with the following: 

(1) The Chief Minister shall be elected by the Legislative Assembly 

of the State. The person who receives the votes of a majority of the 

members of the Legislative Assembly of the State shall be elected. In 

case, no person receives the votes of a majority of the members of 

the Legislative Assemb(v of the State, the person receiving the 

maximum number of votes shall be deemed to be elected. The 

person so elected by the Legislative Assembly of the State shall be 

appointed as Chief Minister by the Governor. The other ministers 

shall be appointed by the Governor on the advice of the Chief 

Minister. 

Secondly, it is also suggested that the system of "Constructive No

Confidence Vote" may also be incorporated along with the system of "Investiture 

Vote" by making suitable amendments in the Constitution. This will restrict to a 

considerable extent frequent throwing out of governments which are occasioned 

largely due to frequent mindless dissensions, defections and political 

realignments. With Constructive No-Confidence Vote in place, the political 

parties will not be able to topple a ministry unless they first choose their own 

Prime Minister or Chief Minister. 
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Article 75(2) may be amended and substituted with the following: 

(2)The Ministers shall hold office during the pleasure of the 

President. 

Provided that the Ministers shall resign, if the House of the People 

by a majority vote of members present and voting adopts a motion 

of lack of confidence in the Council of Ministers. 

Provided fitrther that the House of the People shall adopt a motion 

of lack of confidence in the Council of Ministers only by electing a 

new Prime Minister in the same motion. 

Clauses (IA) and (lB) of Article 164 be renumbered as (lB) and (lC) 

respectively and a new Clause (1 A) be inserted after Clause (1) as follows: 

(JA)The Ministers shall hold office during the pleasure of the 

Governor. 

Provided that the Ministers shall resign, if the Legislative Assembly 

by a majority vote of members present and voting adopts a motion 

qf lack qf cor~:fidence in the Council of Ministers. 

Provided fitrther that the Legislative Assembly shall adopt a motion 

qf lack qf confidence in the Council of Ministers only by electing a 

new Chi~[ Minister in the same motion. 

Thirdly, it is also suggested that the effective power of dissolution of the 

House of the People be vested with the House of the People, and that of 

dissolution of the State Legislative Assembly be vested with the State Legislative 

Assembly, by making suitable amendments in the Constitution. This will 

eliminate possibility of colourable exercise of this power by the President and the 

Governor in dissolving Parliament and State Legislative Assembly. 
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The present Clause (2) of Article 85 may be amended and substituted 

with the following: 

(2) The President may from time to time

( a) prorogue the Houses or either Houses 

(b) dissolve the House of the People if the House of the People has 

adopted a resolution to dissolve the House of the People by a 

majority of total membership of that House and by a majority of 

not less two-thirds of the members of that House present and 

voting. 

The present Clause (2) of Article 174 may be amended and substituted 

with the following: 

(2) The Governor mayfrom time to time

(a) prorogue the Houses or either Houses 

(b) dissolve the Legislative Assembly if the Legislative Assembly 

has adopted a resolution to dissolve the Legislative Assembly 

by a majority of' total membership of that House and by a 

majority of not less two-thirds of the members of that House 

present and voting. 

Incorporation of Investiture Vote for the House of the People and the 

State Legislative Assembly for electing the Prime Minister and the Chief 

Minister together with Constructive No-Confidence Vote and vesting of effective 

power of dissolving the House of the People and the State Legislative Assembly 

to the respective House will instil greater transparency and accountability in the 

political process and will also keep the high constitutional offices of the 

President and ofthe Governors beyond the shadow of party politics. This will be 

in tune with the representative republican parliamentary democracy which our 

Constitution has adopted. 

308 



BIBLIOGRAPHY 

BIBLIOGRAPHY 

PRIMARY SOURCES 

CONSTITUTIONS 

The Constitution of Belgium 

The Constitution of Finland 

The Constitution of Germany 

The Constitution of Greece 

The Constitution of Hungary 

The Constitution of India 

The Constitution of Italy 

The Constitution of Japan 

The Constitution of Portugal 

The Constitution of Slovenia 

The Constitution of South Africa 

The Constitution of Spain 

The Constitution of Sweden 

The Constitution of the Czech Republic 

The Constitution of the Eire 

309 



BIBLIOGRAPHY 

ACTS AND STATUTES 

The Assam Autonomous District (Constitution of District Council) Rules, 1951 

The Mizoram Autonomous District Council (Constitution and Conduct of the 
District Council) Rules, 1974 

The Representation ofPeople's Act, 1951 

The UK Fixed-Term Parliaments Act, 2011 

SECONDARY SOURCES 

BOOKS 

Austin, Granville, The Indian Constitution: Cornerstone of a Nation, Oxford 
University Press, 1999. 

Bagehot, Walter, The English Constitution, Chapman and Hall, London, 1867. 

Bassett, Reginald G., Essentials of Parliamentmy Democrac.v, Second Edn., 
Frank Cass & Co., London, 1964. 

Basu, D.D., Commentmy on Constitution of India, Eighth Edn., Lexis Nexis 
Butterworths Wadhwa, Nagpur, 2008. 

Beck, Ulrich, Risk Society, Polity Press, Cambridge, 1999. 

Bradley, Constitutional and Administrative Law, 13th Edn., 2003. 

Butler, David, and Kavanagh, Dennis, The British General Election o(Fchruwy 
1974, St. Martin's Pr~ss, New York, 1974. 

Chatterjee, Sibranjan, Governor's Role in the Indian Constitution, Mittal 
Publications, New Delhi, 1992. 

Dahl, Robert A., Polyarchy, Yale University Press, 1971. 

Dalton, Russell J., Citizen Politics. Third Edition, Chatham House Publishers, 
New York, 2002. 

310 



BIBLIOGRAPHY 

De Smith, S. A., Constitutional and Administrative Law, 5th ed. by H. Street and 
R. Brazier, Penguin Books, 1985. 

De Smith, S. A., Constitutional and Administrative Law, Penguin Books, 1977. 

Dicey, A. V., The Law ofthe Constitution, Elibron Classics, 2000. 

Duverger, Maurice, Political Parties: Their Organization and Activity in Modern 
State, Wiley, New York, 1966. 

Evatt, H.V., The King and His Dominion Governors, (1936), Routledge, New 
York, 2013. 

Forsey, E.A. , The Royal Power qf Dissolution in the British Commonwealth, 
OUP, London, 1943. 

Griffith, J.A.G., Parliament: Functions, Practice and Procedures, Sweet and 
Maxwell, 1989. 

Halsbury's Laws ofEngland, 4th Edn., 

Harold J. Laski, Reflections on the Constitution, University of Manchester Press, 
1951. 

Hazell, Robert, Fixed Term Parliaments, The Constitution Unit, University 
College London, 2010. 

Hennessy, Peter, The Prime ~Minister: The Office and Its Holders Since 1945, 
Palgrave, New York, 2001. 

Hood Phillips, 0., Constitutional and Administrative Law, Sixth Edn., Sweet and 
Maxwell, 1987. 

Hood Phillips, 0., Constitutional Laws qf Great Britain, Sixth Edn., Sweet and 
Maxwell, London, 1946. 

Inglehart, Ronald, Cultural Sh(ft in Advanced Industrial Society, Princeton 
University Press, Princeton, New Jersey, 1990. 

Jain, M.P., Indian Constitutional Law, Wadhwa, Nagpur, 2005, p. 58. 

Jennings, Ivor, Cabinet Government, Third Edn., Cambridge University Press, 
1959. 

Kashyap, Subhash C., Coalition Government and Politics in India, Uppal 
Publishing, New Delhi, 1997. 

Keir, David Lindsay, The Constitutional History of Modern Britain. 

311 



BIBLIOGRAPHY 

Leyland, Peter, The Constitution of the United Kingdom,· a Contextual Analysis, 
Second Edn., Hart Publishing 2012, p.90. 

Lijphart, Arend, Democracies: Patterns of Majoritarian and Consensual 
Government in Twenty-One Countries, New Haven, Yale University Press, 1984. 

Lijphart, Arend, Patterns of Democracy, Yale University Press, 1999. 

Marshall, Geoffrey, Constitutional Conventions: The Rules and Forms of 
Political Accountability, Clarendron Press, 1984. 

Marshall, Geoffrey, Ministerial Responsibility, Oxford University Press, 1989. 

Morris-Jones, W.H., Parliament in India, University of California, Philadelphia, 
1957. 

Mukerji, H., India and Parliament. People's Publishing House, New Delhi, 
1962. 

Ranney, Austin, The Governing ofMen, Fourth Edn., The Dyrden Press, Illinois, 
1988. 

Rodney Brazier, Constitutional Practice: The Foundation a./British Government, 
Clarendron Press, 1994. 

Roy, Amal and Bhattacharya, Mohit, Political Theory ideas and Institution, 
Twelfth EdtL, World Press, 1996. 

S.E. Finer, The History o.fGovernment, Oxford University Press, 1997. 

Sartori, Giovanni, Comparative Constitutional Engineering, Second Edn., 
MacMillan, London, 1997. 

Seyd, Ben, Coalition Government in Britain: Lessons from Over.seas, The 
Constitution Unit, University College, London, 2002. 

Shiva Rao, B., The Framing of India's Constitution. Univerr,;al Publications, 
New DelhL 

Sinha, Archana, Crisis ofa Hung Parliament: The Role of the President, Vikash 
Publishing, New Delhi, 1999. 

Strong, C.F., A History o.f Modern Political Constitutions, Putnam's Sons, New 
York, 1963. 

Thompson, Brian, Textbook on Constitutt"onal and Administrative Law, 
Blackstone Press, 1995. 

312 



BIBLIOGRAPHY 

Verney, Douglas V., Analysis of Political Systems, Routledge, 1998. 

Wade, E.C.S., Constitutional and Administrative Law, Ninth Edn., Longman, 
London, 1977. 

REPORTS 

Constituent Assembly Debates 

The 170th Report of the Law Commission of India on Refonn of the Electoral 
Laws, 1999. 

The Report of the Australian Constitutional Commission, 1988. 

The Report ofthe Commission on Centre-State Relations, 1988. 

The Report of the Commission on Centre-State Relations, 2010. 

The Report of the Governors Committee, 1971. 

The Report of the National Commission to Review the Working of the 
Constitution, 2002. 

ARTICLES 

Belanger, Eric, "Antipartyism and Third-party Vote Choice: A Comparison of 
Canada, Britain, and Australia", Comparative Political Studies, 2004, 37(9). 

Bergman, Torbjorn, "Formation Rules and Minority Governments", European 
Journal of Political Research, 23(6). 

Biess, Jennifer, "What's the Hang Up?: Exploring the Effect of Post-materialism 
on Hung Parliaments,'' Res Publica -Journal of Undergraduate Research, Vol. 
16 (2011). 

Blackburn, Robert, "Monarchy and the Personal Prerogatives", Public Law, 
Spring 2004. 

Blais, Ardre, Loewen, Peter, and Ricard, Maxim "The Government Life-Cycle", 
in Bill Cross, ed. Democratic Reform, Canadian Scholars Press, 2007. 

Bogdanor, Vernon , "A Hung Parliament: A Political Problem, Not a 
Constitutional One", in Alex Brazier and Susanna Kalitowski, eds., No Overall 

313 



BmrJOGRAPHY 

Control? The Impact of a Hung Parliament on British Politics, Hansard Society, 
2008. 

Cheibub, Jose Antonio, Martin, Shane, and Rasch, Bjorn Erik, "The Investiture 
Vote and the Formation of Minority Parliamentary Governments", paper 
presented at the workshop on the Importance of Constitutions: Parliamentarism, 
Representation, and Voting Rights, Istanbul, Turkey, October 23-25, 2013. 

Clark, Terry Nichols and Lipset, Seymour Martin, "Are Social Class Dying?" in 
Terry Nichols Clark and Seymour Martin Lipset, eds., The Breakdown of Class 
Politics, Woodrow Wilson Center Press, Washington DC, 2001. 

Clark, Terry Nichols, "A Debate Over - Are Social Class Dying?" in Terry 
Nichols Clark and Seymour Martin Lipset, eds., The Breakdown ~f Class 
Politics, Woodrow Wilson Center Press, Washington DC, 2001. 

De Winter, Lieven, "The Role of Parliament in Government Formation", in 
Herbet Doring, ed., Parliaments and Majority Rules in Western Europe, St. 
Martin's Press, 1995. 

Dienneier, Daniel, Eraslan, Hulya, and Merlo, Antonio, "A Structural Model of 
Government Formation", Econometrica, Vol. 71, No. 1 (January, 2003). 

Hames, T. and Leonard, M., "Modernising the Monarchy··. Demos, 1998. 

Hazell, Robert and Paun, Akash, "Making Minority Government Work: Hung 
Parliaments and the Challenges for Westminster and Whitehall", Institute for 
Govenunent, 2009 

Inglehart, Ronald, "The Silent Revolution in Europe: lntergenerational Change 
in Post-Industrial Societies", The American Political Science Review, 65 (4) 
(December 1971). 

Jain, H.M., ''Indian Parliament and the President''. Journal of Constitutional and 
Parliamentary Studies, Vol. XV, Nos. 1-4, (1981 Edn.). 

Kashyap, Subhash C., "Constitutional Implications of Hung Parliament", Indian 
Bar Review, VoL 25(3) 1998. 

Liddy, Mathew, ''Australia's Hung Parliament Explained". Australian 
Broadcasting Company, October 13, 2010. 

Mill, John Stuart, "Considerations on Representative Government", 
Utilitarianism, Liberty, Representative Government (1861), Dent, London, 1984. 

Muller, Wolfgang C., Bergman, Torbjorn and Strom, Kaare, "Parliamentary 
Democracy: Promise and Problems", in Kaare Strom, Wolfgang C. Muller and 

314 



BIBLIOGRAPHY 

Torbjom Bergman, eds. Delegation and Accountability in Parliamentary 
Democracies, Oxford University Press, 2003. 

Plehwe, Rudolf, "The Role of the Crown in the Hung Parliament", Australian 
Journal of Political Science, Vol. 24(2) 19891. 

Rao, P.P., "Hung Parliament", Indian Bar Review, Vol25(3)1998. 

Sridharan, Eswaran, "Coalitions and Party Strategies in India's Parliamentary 
Federation", The Journal of Federalism, 33:4, (Fall2003), Publius. 

Stepan, Alfred and Skach, Cindy, "Constitutional Frameworks and Democratic 
Consolidation: Parliamentarism versus Presidentialism", World Politics, 1993. 

Verma, S.P., "Parliamentary Democracy in India- The Genesis" in V. Bhaskara 
Rao and B. Ventakateshwarlu, eds., Parliamentary Democracy in India, Mittal 
Publications, New Delhi, 1987. 

WEB RESOURCES 

www.sv.uio.no 

www.historyofparliament.org 

www.ipu.org. 

3115 


