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PREFACE 

Traditional knowledge, even until a decade ago, did not assume such great importance as it 
has acquired today. It was taken for granted as an a priori knowledge base of the indigenous 
people. That India will be dispossessed of that knowledge or that people will lose their age 
old wisdom to unscrupulous knowledge pirates of the world was unthinkable. Today, India 
and nations like India that are rich in traditional knowledge are threatened by the fact that 
their antique knowledge is stolen and patented by the rich and developed nations by 
disregarding the relevant legal restrictions on one hand and taking advantage of the lack of 
law. Traditional knowledge forms a part of the eco-soc rights of a community which is an 
integral part of their human rights. Traditional knowledge is also a component of the right to 
life and livelihood of the people of the community. The present research work is a result of 
the researcher's anxiety lackoflegal framework to deal with the issue. 

When I had to collect the information for the medicinal plants in Cooch Behar I was at wits 
end and felt as if I was looking for a needle in a hay stack. It was Prof. Soumen Moitra, 
UBKB, came forward with invaluable suggestions. Kabiraj Sri Tuhin Sensharma and Sri 
Bhabendra Chandra Barman helped me with more information regarding medicinal plants. I 
express my deep and sincere gratitude to them. 

I express my profound sense of gratitude to my teacher and supervisor, respected Professor 
(Dr.) Gangotri Chakraborty for giving her precious time, suggestion and guidance while I 
was researching on the topic of "Medicinal Plants and Their Protection as Traditional 
Knowledge: A Study of the Legal Framework with Special Reference to Cooch Behar 
District of West Bengal". Her valuable and meticulous care, intense thought has helped me to 
do this piece of research work, which I believe to be something fundamental and 
contributing. This work is immensely enriched by her scholarly advice and critical analysis. 
She has been a persistent source of inspiration for me all through my life and I am fortunate 
to have got a supervisor like her. Working under her has been joyful and exciting. The 
lessons which I have learnt from her will lead me in my life forever. I thank her so much. 

l acknowledge my respect and gratefulness to my teacher Professor (Dr.) Bishnu Prasad 
Dwivedi for his kind support and valuable suggestion. By his suggestions and 
encouragements he set a direction to my research. 

I sincerely acknowledge my respect and gratitude to Dr. Rathin Bandopadhya, Associate 
Professor, for his whole hearted support and valuable academic guidance and suggestions 
whenever I needed for my research. 

I also acknowledge to Dr. Sujit Kumar Biswas, Assistant Professor, who is like my friend and 
brother, for his cooperation and timely help without which it would not be possible for me to 
do the research work. I convey warm and sincere thanks to him. 



In joy and in sorrow one cannot forget the root of one's existence. I am indebted to my 
mother for all the sacrifices she may have made for me. She rocked me when I cried and 
wiped my tears, she held me in her lap and comforted me but unfortunately I am not able to 
remember her face, is my biological mother late Pumima Paul. She would have been so 
happy to see me with this achievement and accomplishment of dreams. My shasroddho 
pronam to her departed soul. 

My school teacher father Sri Haripada Paul has had a profound influence over me and he has 
sculpted a part of what I am today. It is said that father's should not be "thanked", so I only 
express my joyfulness for him. I am thankful to my mother Gita Paul who after the demise of 
my biological mother, partnered with my father in my upbringing. 

I am indebted to my parents in law Sri Jnan Ranjan Paul and Smt Gita Paul who took all the 
responsibilities of my baby daughter while I was pursuing the research, so that I could study 
in peace. I sincerely thank them for encouraging me as well. I am also very much thankful to 
my wife Mili Paul, for her continuous encouragement and motivation for my study and 
research and for taking all the family responsibilities all alone. From the core of my heart I 
thank her for all sacrifices he did for my research. 

My two year daughter Shrutakirti is a bundle of joy but I could not give her much attention 
during my research. I could not take out the time to be with her and watch her grow. I thank 
my baby for still lovLllg me and for making this sacrifice for me in her infancy. 

I am indebted to social workers Sri Keshav Rao Dixit, Sri Vidyut Mukherjee, and to my 
teachers Sri Bani Kanta Bhattacharya, Late Sunil Chakraborty, Sri Mihir Banerjee and Dr. 
Debabrata Goswami, for motivating me for higher studies. I am thankful to my friends 
Chandrasekhar Pandit and Pritha Pandit, Dr. Silajit Guha and Bipasha Dutta, for their 
encouragement. 

I thank Sri Diganta Biswas and Smt. Bhaswati Biswas, like my brother and sister for their 
kind support and assistance to me whenever I was in need. I must thank Sri Gopal Sharma, 
AssistantProfessor, Sitalkuchi College, Cooch Behar. I give thank to Sri Amal Dhar and Smt. 
Sati Dey for their kind support and assistance in the departmental library. There are so many 
people whoever helped me to complete my research in any way, namaskar to all of them. 
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MEDICINAL PLANTS AND THEIR PROTECTION AS 
TRADITIONAL KNOWLEDGE: A STUDY OF THE LEGAL 

FRAMEWORK WITH SPECIAL REFERENCE TO·COOCH S'EHA'R 
l)tST'R%CT O'F' WEST BENGAL 

INTRODUCTION 

Knowledge has always been an essential component of all human progress. The 
pursuit of knowledge has motivated the people to do new things, to bring new ideas, 
to find long standing solutions, to enlighten the people's mind in so many aspects. As 
a result, there is change, revolution, evolution and development in the society. Apart 
from other virtues ofknowledge, the practical importance ofknowledge has increased 
immensely as the concept of knowledge based economy is evolving nowadays. 
Knowledge has become an instrument to bring economic development and prosperity 
in the country. It can be the sustainable and continuous source of huge national 
income of a country, enriched with knowledge. A country's ability to protect the 
century old existing knowledge and new knowledge acquired through invention and 
innovation together with convert them into wealth will decide its future. In this 
respect India has a huge potentiality to utilise its century's old knowledge-individual 
knowledge and traditional collective knowledge. 

India is the blessed country in the world that is enriched with golden treasures of 
knowledge. Apart from diverse cultural expressions there is associated traditional 
knowledge on a variety of subjects' especially medicinal properties of the plants, at 
every comer of this country. This traditional knowledge with a strong scientific base 
is unique in the world i.e. ayurveda, siddha, unani etc. The plants, more specifically 
its genetic resources can do wonders, by curing small or serious types of illness. Since 
time immemorial India has possessed a rich traditional knowledge of methods and 
means to treat diseases afflicting people and to cure ailments. Not only this, it also 
includes methods and means to have healthy lives and precautionary measures to 
remain disease free, by applying the herbal medicines made ofthe various parts of the 
medicinal plants. 

A pertinent question is what is traditional knowledge? There are several attempts to 
define traditional knowledge by various organisations or by many experts on this 
subject. In most of the definitions traditional knowledge means the century old 
knowledge of the indigenous communities or tribal communities who are the holders 
and preservers of such knowledge. Keeping in mind the Indian experience this 
definition does not cover all. There is huge traditional knowledge which is not 
identified with any particular tribal or indigenous community. Rather it is the 
knowledge of the whole Indian society or the country itself. Hence, traditional 
knowledge refers to the century old knowledge-innovations and practices of 
indigenous and societies in general around the world. This is developed from 
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experience and research gained over the centuries, preserved or sometimes added 
value to the existing knowledge and transmitted orally from generations to 
generations, either through document or oral description. The present generations are 
the protectors, preservers and sometimes adapters of this great traditional knowledge. 
India is lucky to have such huge colle~tion of traditional knowledge for the great 
works of ancient sages which very few countries in the world have. 

Prof N.S.Gopalakrishnan opines that "(a) traditional knowledge can be generally 
described as information existing in the society which has been passed on by the 
previous generations. This includes inter alia the information regarding the product, 
its use, the manner of use and the method or manner of its manufacture. All these 
information were in use and majority are still being used by the members of the 
society. The peculiar characteristics of this knowledge base are the inability to 
identity in many cases the original creator of the information. In many cases the 
holder of the information in the previous occasion must have modified it to suit the 
then existing requirements. This information is available in all most all fields 
diversified and scattered over India with or without documentation. For the purpose of 
examining the scope of patent protection it can be conveniently classified into the 
following four categories. (b) Information commonly known to the society with or 
without documentation and is in constant use by the people. e.g. the common use of 
neem, tulasi, termeric etc.,( c )Information that is well documented and is available to 
the public for examination and use. e.g. the ayurvedic texts, information in the palm 
leaves etc., (d) Information that is not documented or commonly known but known 
only to small groups of people and not revealed to others outside the group. e.g. the 
tribal knowledge. (e) Information known only to individuals or members of the 
families and none else. e.g. the information used by the village medicinal practitioners 
for treatment." 1 Traditional knowledge passed on from one generation to another 
generation through socialisation process. The unwritten rule was that the knowledge 
would be used for the welfare of all the members of the society. By the constant use 
there was also value addition that made this system of knowledge relevant and useful 
even today. 

Traditional knowledge for the purpose of the present research work is the knowledge 
which exclusively vests in a community or race or family or small groups or the 
society in general as their exclusive possession and includes the know-how, 
informations, innovations, applications, common practices and adaptations etc. It also 
embodies the traditional lifestyles of indigenous village communities or the societies 
in general regarding the TK, which may be informal or contained in codified or 
formal knowledge systems passed to the next generations, through socialisation 
process. 

1 ProfN. S. Gopalakrishnan, "Impact of Patent System on Traditional Knowledge", 
Cochin University Law Review, 1998, Page 219. 
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This traditional knowledge is obviously the intellectual property. Hence deserves 
effective legal protection like other intellectual properties. This knowledge is the 
intellectual property either of these communities and sometimes societies in general, 
as being the expressions of idea. This is due to the reason that it is the result of so 
much of toil, hard work, study, research and experimentation, observation, trial, error, 
success and failure-an intellectual and cognitive exercise of mind and brain. It is 
completely a learned behaviour of a group of people i.e the tradition of the people, 
and collective programming of the mind that distinguishes the members of one group 
or society from another. This unique knowledge, Indians have not lost so far and kept 
in its treasures for the future generations, for the whole world. The Traditional 
Knowledge associated with biological resources is an intangible component of the 
plant generic resource itself: This traditional knowledge of India on biological 
resources of the plants, especially about medicinal plants is also an inalienable part of 
the culture of the particular community or Indian society in generaL Due to this 
cultural ethos, this great knowledge was not monopolised exclusively for commercial 
purposes either by obtaining patent or otherwise by any indigenous community or by 
Indians collectively. It was also not commerciaily expioited, the way foreign 
multinational corporations promoted by developed countries in this globalised 
economy, have started doing, only with the motive of profit. 

Medicinal plants of India are the species of the bio-diversity of this country. Simply 
biodiversity means different forms or species of lives in this world. Medicinal plant is 
one of the species. Biological diversity encompasses all species of plants, animals and 
micro-organisms and the variation between them, and the eco-systems of which they 
form a part. It occurs at three levels, namely: (i) species level - refers to number and 
kinds of living organisms; (ii) genetic level - refers to genetic variation within a 
population of species; and (iii) eco-system level - refers to the variety of habitats, 
biological communities and ecological processes that occur in such habitats. 
Biological diversity means the variability among living organisms from all sources 
and the ecological complexes of which they are part and includes diversity within 
species or between species and of eco-system? "It is the degree of variation of life 
forms within a given ecosystem and is a measure of the health of an ecosystem. Life 
on earth to day consists of many millions of distinct biological species and India is 
one of the seventeenth identified mega bio-diverse countries of the world. With only 
2.4 percent of the total land area of the world, the known biodiversity of India 
contributes 8 percent to the known global biodiversity."3 From about 70 per cent of 
the total geographical area are surveyed so far, 45, 000 plants and 91, 000 animal 
species, representing about 7 per cent of the world's flora and 6.5 per cent of the 
world's fauna, respectively, have been identified. 4 It states the fact that India is 

2 Section 2(a), The Biological Diversity Act, 2002. 
3 Environment Audit Report, Report No. 17 of2010-2011, Chapter-3, THEME: 
BIODIVERSITY. 
4 Jbid, Pp 29-30. 
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exceptionally rich in biological diversity. Among the 45, 000 plant species, most of 
them have medicinal properties in them. But what matters most is the associated 
centuries old traditional knowledge with those medicinal plants. India is equally rich 
in traditional and indigenous knowledge, both coded and informal. These plants are 
famous for their inherent medicinal properties to cure ailments or to resist 
diseases. Examples like haldi is for wound healing capacity, neem for bacteria 
resistance power, marrie-gold for stopping bleeding of wound etc. Though, huge 
numbers of species have been identified in the country by systematic surveys, 
covering all the ecosystems, by BSI and GSI, from the remaining areas, it has been 
estimated that another 400,000 species may still exist in India which remain 
undescribed. It is anticipated that some ofthe remaining areas (e.g. Himalayan Region, 
A & N Islands) may be far richer in biological diversity than most of the areas already 
surveyed. And India's position would go up. 

What is more important about the plants is that the traditional knowledge associated 
with those that these plants are enriched with medicinal properties. As it was said 
earlier that traditional Knowledge associated with biological resources is an intangible 
component of the biological resource itself. Though it is within biological diversity, as 
the plants are associated with traditional knowledge, it goes beyond the limits of 
biological diversity and gives them a distinct biological- legal status. Sometimes the 
knowledge is held by some small tribal or other communities and sometimes the 
knowledge is held by all the members of the society including the indigenous 
communities. There are basically two types of traditional medicinal knowledge. One 
is codified traditional medicine and another is un-codified traditional medicinal 
knowledge. In India, the latter through folk traditions are handed over orally from 
generation to generation. The codified tradition consists of medical knowledge with 
sophisticated foundations expressed in thousands of manuscripts covering all 
branches of medicine. Take for example Ayurveda. Ayurveda is a documented 
knowledge system and the information is of about 36,000 compositions of medicines 
practiced for centuries available in Sanskrit language scattered in 14 texts. So 
traditional knowledge includes both the codified (documented) as well as non
codified information (not documented but may be orally transmitted). Not only this 
system has its own way of using medicinal plants but also unique method of diagnosis 
and treatment. The medicinal plants and genetic resources associated with traditional 
knowledge, has a very strong scientific base. The latter refers to those medicinal 
plants which are being used and applied by the indigenous communities. People in 
general do not have any access to those knowledge and method. Some of the 
medicinal plants are in the public domain in India which people use and apply to cure 
from different kinds of ailment or to enhance resistance power of the bodies. The 
comprehensive method of diagnosis and treatment in Ayurveda and application of 
extracts from the different parts of the medicinal plants and other systems to cure 
ailment and to ensure healthy life is the result of extensive research, study, 
experimentation and experience about anatomy, physiology, botany and bio-chemistry 
etc. This level of scientific progress with so much of study and research was there in 

4 



ancient India. Without that level of study, research is it possible to find out or invent 
the medicinal properties of the plants or to cure ailments without side effects and to 
ensure healthy life? And the Indians have been holding, preserving, adding value to it 
and applying to their day to day life. Now it has become an integral part of life, very 
natural, vary easy. 

Traditional knowledge of medicinal plants has acquired its importance. Firstly, it is 
the result of the applications of intellects and analysis of the experiences about the 
medicinal values of the biological resources to cure different types of ailments and 
ensuring healthy lives of the human beings, obviously it is the intellectual property 
rights on scientific knowledge, invented with a lit of dedication, hardworking, study 
and research. It has got the status of a statutory right where the nature and scope of 
this right is recognized in a written document. Secondly, as it has become the tradition, 
culture and heritage of this communities-right to preserve own tradition, culture and 
heritage are integral part of 'Right to Life' guaranteed by article 21, Constitution of 
India. Hence it is also a fundamental right enforceable against the state, because, 
without the right to preserve heritage, culture and tradition, it is not the quality of life 
which was envisaged. Thirdly, important economic activity: it has the immense 
potentiality to create new job opportunities, open up new area of different types of 
business in the national economy as well as in the international economy. As a result, 
globalised economy would be immensely benefited by adding value to it. And finally 
it is the unique type of natural medicine without side effects. As demand for herbal 
medicines is growing up in developing countries, there are indications that consumers 
in both developing and developed countries are becoming disillusioned with modem 
healthcare and are seeking alternatives in traditional medicines, because it is purely 
natural, without side effects. It can cure the ailments and ensure healthy lives 
unbelievably and miraculously in the best way. Apart from that according to the 
World Health Organisation (WHO), the goal of health for all' cannot be achieved 
without herbal medicines. "Meanwhile, as recognition of the ecological failure of the 
chemical route to pest control, the use of plant-based pesticides is becoming popular 
in the industrialised world. Corporations that have promoted the use of chemicals are 
now looking for biological options."5 As a result of increasing public awareness of the 
side effects of hazardous drugs and the rise of strains resistant to antibiotics, the 
western pharmaceutical industry is increasingly turning to the plant-based system of 
Indian and Chinese medicine. In the last few years, growing opposition to chemical 
products in the west, in particular to pesticides, has led to a sudden enthusiasm for the 
pharmaceutical properties of neem which do not have harmful long term bad side 
effects on human body and environment. Indigenous medical systems are based on 
over 7000 species of medicinal plants and on 15000 medicines of herbal formulations 
in different systems. The Ayurvedic texts refer to 1400 plants, Unani texts to 342, the 
Siddha system to 328. Homeopathy uses 570, of which approximately 100 are Indian 

5 Vandana Shiva, "Patents: Myths & Reality", Penguin Books, 2001, New Delhi, Page 
52. 
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plants.6 Traditional knowledge has the capacity and potentiality to give commercial 
benefits by providing leads for development of useful products and processes. These 
valuable leads save time for tireless and long research, energy, intellectual exercise, 
study and huge investment. This immensely helps the researchers in the modem 
pharmaceutical research laboratories to get the know-how for developing new 
products, new processes or new use of existing products. The modem manufacturing 
industries can commercially exploit the traditional knowledge based products using 
new modem technology. "It is possible today to bring out new products or find out 
new use of existing products based on traditional knowledge utilizing the 
technological developments in the field of biotechnology. This is proved beyond 
doubt particularly in the field of medicines7

, agriculture etc. "Particularly in the post 
TRIPs era, there has been the growing interest in alternate ways of healing, etc. A 
growing number of scientists and policy makers are aware of the contribution that 
traditional knowledge can make to a more sustainable development, protection of 
biodiversity etc. Traditional knowledge is being lauded as alternative wisdom relevant 
to a society which is increasingly confronting the limits of its science. That western 
science alone provides biological and ecological insights is no longer accepted 
unequivocally. As Berks puts it, TK is being regarded as an alternative collective 
wisdom relevant to a variety of matters at a time when existing norms, values and 
laws are called in question. There is thus felt a pressing need to access this wealth so 
that the world at large can benefit from their wisdom and the resources. This initiated 
the intensified search for commercially profitable substances and resources among the 
ecosystems of indigenous people, in part compelled by the limits of the western 
medical science."8 

As medicinal plants are so important, there are laws also to deal with them, to protect 
the rights over them at the national level. Whether the laws are fair or have 
appropriate and sufficient safeguard are very important issues, to be discussed later on. 
Medicinal plants and related traditional knowledge can also be subject matters of 
some other important things i.e. intellectual property. The Patents Act 1970 is one 
such- a comprehensive law so as to ensure more effectively that patent rights are not 
worked to the detriment of the consumer or to the prejudice of trade or the industrial 
development of the country keeping in mind the WTO obligations and commitments. 
The another one is The Biological Diversity Act 2002- a law to provide for 
conservation of Biological Diversity, sustainable use of its components and fair and 

6 Ibid, 52. 
7 Michael J. Huft, "Indigenous People and Drug Discovery Research: A Question of 
Intellectual Property Rights", North Western University Law Review", Vol.89, 1678 
(1995), referred by Prof. N.S.Gopalakrishnan in his research paper which was 
presented in the WIPO Symposium on Teaching Intellectual Property held at Peking 
University, Beijing, June 1999. 
8 Rajshree Chandra, 'Knowledge as Property' in "Indigenous Knowledge Rights: 
Neem Patent Claims," Oxford University Press, New Delhi, 2010, Page-280. 
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equitable sharing of the benefits ansmg out of the use of biological resources, 
knowledge and for matters connected therewith or incidental thereto. 

At the international level also there are some mechanisms for protection of medicinal 
plants. There are recommendations of Intergovernmental Committee on Intellectual 
Property and Genetic Resources, Traditional Knowledge and Folklore established by 
WIPO. 9 The sole purpose of WIPO is the maintenance and further development of 
the respect of intellectual property throughout the world. There are also the guidelines 
of the Convention on Biological Diversity.10 It has three main objectives, namely, the 
conservation of biological diversity, the sustainable use of its components and fair and 
equitable sharing of benefits arising out of the utilization of genetic resources. CBD 
envisages that the benefits accruing from commercial use of TK have to be shared 
with the people responsible for creating, refining and using this knowledge. "The 
objectives of this convention, to be pursued in accordance with its relevant provisions, 
are the conservation of the biological diversity, the sustainable use of its components 
and the fair and equitable sharing of the benefits arising out of the utilization of 
genetic resources, including by appropriate access to genetic resources and by 
appropriate transfer of relevant technologies, taking into account all rights over those 
resources and to technologies, and by a appropriate funding." 11 More recently there 
are WTO obligations-Trade Related Intellectual Properties (TRIPS).12 According to 
the WTO-TRIPS it is an attempt to narrow the gaps in the way these rights are 
protected around the world, and to bring them under common international rules. 
When there are trade disputes over intellectual property rights, the WTO's dispute 
settlement system is now available. The three major components of TRIPS are 
standards, enforcement, and dispute settlements. WTO is there to implement all 
national systems of intellectual property rights following an agreed set of minimum 
standards. "The medicinal plants have huge potentialities to cure ailments or to 
enhance immunity power so that human beings can have disease free healthy lives as 
was mentioned earlier. Some ofthe medicinal properties are already known and used 
either documented or non-documented. Basing on that information with the aid of 
modem science and technology, researchers have come up with herbal medicines in 
new forms or in traditional forms. Here are some of the examples in recent times. 
Experts in Ayurveda claim to have come up with medicines which can make life more 
comfortable for suffering from HIV I AIDS, cancer and several physical deformities. 

9 WIPO is a specialized agency of the United Nations of Organizations. With a history 
dating back to 1883, it is the international body that oversees all intellectual property 
concerns. 
10 The first international agreement addressing rights to biological materials were the 
CBD (CONVENTION ON BIOLOGICAL DIVERSITY), adopted in 1992 which 
recognizes the rights of the originators and holders of traditional knowledge. The 
CBD was adopted at the 1992 Earth Summit in Rio de Janeiro. 
11 ARTICLE 1, OBJECTIVES, CBD, 
12 The agreement on TRIPS (Trade-Related Intellectual Property) went into effect 
January I, 1995. 

7 



The Central Council for Research in Ayurveda and Siddha, the apex body that 
oversees research in Ayurvedic medicine, has developed drugs. The council has also 
begun clinical trials in different hospitals across the country. Director General of 
CCRSA, G.S.Lavekar said, "The traditional system in association with modem 
technology can do wonders in medical science. The age-old practice has been adopted 
by developing countries and our medicines are in much demand abroad. Diseases 
such as HIV I AIDS, cancer and mental illness may not be totally cured but the drugs 
can definitely improve the standard of life of the patients." Mr. Lavekar said that they 
have the credit of obtaining as many as 22 patents including one international patent 
right on drugs. "After vigorous clinical trials, seven drugs developed by the council 
are in the market while seven others are on the pipeline. These include one for 
HIV/AIDS, cancer, psoriasis and disabled persons," he added. For cancer treatment, 
the council has developed QUOL2C, which aims to increase the quality of life for 
those undergoing chemo and radio therapy. Clinical trial for the drug is conducted in 
four major hospitals including St John Medical College and Hospital in Bangalore, 
AIIMS-New Delhi and Tata Institute of Cancer, MumbaL Similarly, QOL2A, a 
medicine for HIV infected and AIDS patients, has been launched for multi-centric 
clinical trials. "We developed this medicine in association with Indian Council of 
Medical research's two frontal organisations National AIDS Research Institute and 
National Institute of Virology" he said. Ayush-Manas, a medicine for mentally 
disabled people is being tested in Ram Manohar Lohia Hospital in New Delhi and 
NIMHANS in Bangalore. The council has also developed Triple 7 oilfor cure of 
psoriasis, a chronic skin disease, Ayush-64 for treatment of malaria, Balgutti-a tonic 
for children. The council is also working on different metabolic diseases such as 
hyper-tension, stress, anxiety, fatigue and others. 13 

Moreover, new and modem researches on those Indian medicinal plants are shown 
that those plants with their medicinal properties can cure some other diseases which 
were not known before. Here are some of the examples of these kinds of research 
outcomes: 

"(A) Karela or bitter gourd has now been found to be a giant slayer of breast cancer 
cells. Scientists from Saint Louis University have for the first time found that an 
extract from bitter gourd not only killed human breast cancer cells but also prevented 
from multiplying. Karela has been known to be highly rich in all essential minerals 
and vitamins, including vitamin A, Bl, B2 and C besides iron. Till now, it was known 
to be highly beneficial about diabetes, high blood pressure, heartburn, cholesterol 
levels and ulcers." Our result is encouraging. We have shown that bitter gourd extract 
significantly induced death in breast cancer cells and decreased their growth and 
spread," said Prof R(ltna Ray, who published her findings in the latest issue of the 
medical journal "Cancer Research" She conducted research using human breast 

13 "Ayurvedic 'Salve' for Cancer, AIDS Patients" as reported in Times oflndia, 9th 

July, 2009. 
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cancer cells in vitro or in a controlled lab setting. The next step, she says is to test the 
extract in an animal model to see if it plays a role delaying the growth or killing of 
breast cancer cells. If those results are positive, human trials could follow. This 
finding comes as a special interest for women in India. While breast cancer cases have 
started to surge in the country, the karela is a commonly available that does not cost 
much. "Cancer prevention by the use of naturally occurring dietary substances is 
considered a practical approach to reduce the ever-increasing incidence of cancer. 
Studying a high risk breast cancer population where bitter gourd is taken as a dietary 
product will be an important area of future research." Ray said."14 

(B) The root of the mulethi-licorice is used to treat sore throat, ulcers and eczema. 
Now research suggests that it may have a greater use-preventing the growth of cancer 
of the colon, the last section of the digestive system. Scientists have found that the 
compound that imparts the sweet taste to licorice, Glycyrrhyzic Acid, prevents 
cancerous growth in the colon. Studies have found different compounds of licorice 
effective against cancer of the skin, prostrate and stomach but the mechanism of the 
action was not known. The colon cancer is one of the five deadliest forms of the 
disease in Western countries, though its incidence in India is low. The only way to 
reduce colon cancer deaths is to prevent the growth of cancer cells. But the few drugs 
that can do this have severe side effects. Aspirin and Ibuprofen are used in colon 
cancer treatment. They control the growth of cancer cells by suppressing the enzyme 
hydroxysteroid dehydrogenase type 2, found in the colon and kidneys. This in-tum 
blocks the activity of another enzyme, cyclooxygenase (cox-2). Controlling cox-2 by 
suppressing the enzyme prevented the development of cancerous polyps-bud shaped 
tissues. These cannot be used for long periods as they damage the organs like the 
heart and stomach. Using the extract of the licorice-Glycyrrhiza Glabra is a safer way 
of suppression. The enzyme is present in high amounts only in the kidney and the 
colon and blocking its production with Glycyrrhizic Acid affents only these two 
organs. On the other hand other cox-2 inhibitors affect other organs too. In their 
commentary accompanying the study, Paul M Stewart, University of Birmingham, 
London and Stephen m Prescott, Oklahoma medical Research Foundation, USA said, 
"If the findings are confirmed, locally acting inhibitors may be the way forward in 
colon cancer treatment."15 

Finding this huge potentiality in these medicinal in giving huge profits without doing 
less efforts, less investment, study and research and realising that this traditional 
knowledge of the Indians is legally unprotected and vulnerable at the national and 
international level, individuals and small and big companies round the world 
including India, have jumped into this field and started manufacturing the herbal 

14 Karela may be giant cancer slayer, shows US study, published in Times oflndia, 
27th February, 2010. 
15 Journal of Clinical Investigation, 23rd March, 2009 as published in The Statesman, 
291h April, 2009. 
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medicines and selling them also in national and international market. In the recent 
past, there have been several cases of biopiracy of traditional knowledge of medicinal 
plants of India, by the foreign companies, supported by their respective countries 
through legal process. Now the question is what is biopiracy? According to Dr. 
V andana Shiva, "Biopiracy refers to the use of intellectual property systems to 
legitimise the exclusive ownership and control over biological resources and 
biological products and processes that have been used over centuries in non
industrialized countries. Patent claims over biodiversity and indigenous knowledge 
that are based on the innovation, creativity and genius of the people of the Third 
World are acts ofbiopiracy. It refers to the collection, study and commercialization of 
biological and genetic resources without the free and prior informed consent of source 
communities and countries, and the application of intellectual property rights on these 
resources in their favour. Since a 'patent' is given for invention, a biopiracy patent 
denies the innovation embodied in the indigenous knowledge. Biopiracy occurs 
because of the inadequacy of western patent systems and the inherent western bias 
against other cultures. Western patent systems were designed for import monopolies, 
not for screening all knowledge systems to exclude existing innovations and establish 
prior art cultures. Western culture has also suffered from the 'Columban Blunder" of 
the right to plunder by treating other people, their rights, and their knowledge as non
existent. Terra nullius has its contemporary equivalent in 'Bio-Nullius'- treating 
biodiversity knowledge as empty of prior creativity and prior rights, and hence 
available for 'ownership' through the claim to 'invention".16 

As it was earlier mentioned that traditional knowledge is of two type's i.e. traditional 
knowledge of a particular community of different types and the traditional knowledge 
ofthe society in general. Dr V.K Gupta, Director, CSIR, observes about the former: 
"Traditional knowledge (TK) is integral to the identity of most local communities. It 
is a key constituent of a community's social and physical environment and, as such, 
its preservation is of paramount importance. Attempts to exploit TK for industrial or 
commercial benefit can lead to its misappropriation and can prejudice the interests of 
its rightful custodians. In the face of such risks, there is a need to develop ways and 
means to protect and nurture TK for sustainable development that are in line with the 
interests of TK holders. The preservation, protection and promotion of the TK-based 
innovations and practices of local communities are particularly important for 
developing countries. Their rich endowment of TK and biodiversity plays a critical 
role in their health care, food security, culture, religion, identity, environment, trade 
and development. Yet, this valuable asset is under threat in many parts of the world. 
There are concerns that this knowledge is being used and patented by third parties 
without the prior informed consent of TK holders and that few, if any, of the derived 
benefits are shared with the communities in which this knowledge originated and 
exists. Such concerns have pushed TK to the forefront of the international agenda, 

16 Vandana Shiva, "Patents: Myths & Reality", Penguin Books, 2001, New Delhi, 
Page 49. 
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triggering lively debate about ways to preserve, protect, further develop and 
sustainably use TK."17 

WIPO is really concerned for the preservation and protection of traditional knowledge 
and to stop its misappropriation and bio-piracy. "The call for protection of TK against 
misuse or misappropriation raises deep policy questions and practical challenges 
alike. The changing social environment, and the sense of historical dislocation, that 
currently affect many communities may actually strengthen resolve to safeguard TK 
for the benefit of future generations. Just as the technological value of TK is 
increasingly recognized and its potential realized, the challenge is to ensure that the 
intellectual and cultural contribution of traditional communities is appropriately 
recognized. This means taking greater account of the needs and expectations of TK 
holding communities concerning the intellectual property system. Its traditional 
qualities and frequent close linkage with the natural environment mean that TK can 
form the basis of a sustainable and appropriate tool for locally-based development. It 
also provides a potential avenue for developing countries, particularly least-developed 
countries, to benefit from the knowledge economy.' 18 

Here are some of the examples of bio-piracy of Indian traditional knowledge in other 
countries of the world. A. Ginger is patented to treat obesity. However it is found that 
in a Siddha preparation, extracts of ginger-root are used in a treatment for obesity. B. 
Citrus-peel extract is patented to treat skin disorders and injuries. It is recorded in 
Ayurvedic texts as a key ingredient to treat skin diseases. C. Phyllanthus-amarus 
(Himalayan stem herb) is patented "for the inhibition of the replication of a 
nucleosidic inhibitor resistant retrovirus and/or a non-nucleoside inhibitor-resistant 
retrovirus, wherein said retrovirus is an HIV". Indian traditional texts show the drug is 
used for immuno-supressive emaciating diseases. D. Brassica-rapa (mustard) is 
patented to normalize bowel function or for the prevention of colonic cancer. Unani 
has for years prescribed it for stomach ailments. 19 Researchers found that in Europe 
one company had patented an Indian creeping plant-Brahmi-Bacopa Monnieri for 
memory enhancer. F. Another patent was awarded for Aloe Vera for its use as a 
mouth ulcer treatment.20 These are not the ends. There are patents on Kumari-(Aloe 

17 Dr V.K.Gupta on "Protecting Indian Traditional Knowledge from Biopiracy". 
Available at 
http://www.wipo.int/meetings/en/2011/wipo tkdl del 11/pdf/tkdl gupta.pdf. Visited 
on 12th January 2011, at 11.30 AM. 
18 INTELLECTUAL PROPERTY AND TRADITIONAL KNOWLEDGE, Booklet 
No-2. This is one of the series of booklets dealing with intellectual property and 
genetic resources, traditional knowledge and traditional cultural expressions/folklore. 
Available at http:/ /www.wipo.int/freepublications/en/tk/920/wipo pub 920.pdf. 
Visited on 12th January, 2011, at 11. 45 AM. 
19"India protects remedies from foreign patents" as reported in Times oflndia,27th 
February, 2009. 
20 Ibid. 
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Barbadenis), Amaltas- (Cassia Fistula), Kala Jeera- (Cuminum Cyminum), Harad
(Terminalia Chebula), Aswagandha- (Withania Somnifera), Kali Marich- (Piper 
Nigrum), Brand- (Ricinus communis), Amla- (Phyllanthus Emblica), Jar Amla
(Phyllanthus Amarus), Anar-(Punica Granatum), Dudhi- (Euphoria Hirta), Gulmendhi, 
Bagbherenda, Karela- (Momordica Charantia), Rangoon-Ki-Bei, Shallaki- (Boswellia 
Serrato), Garden Balsam- ( Impatiens Balsamina), Jangli Brand-, (Jatropha Curcus) 
Mustard- (Brassica Rapa), Bhu Amla- (Hillanthus Niruri), Rangoon Creeper
(Quisqualis Indica), Arjun- (Terminalia Arjuna), Guruchi- (Tinospora Cordifolia), 
Vilayeti Shisham- (Sapium Sebiferum), Chhotagokhuru- (Tribulus Terrestris), Ritha
(Sapindus Mukorossi) Ber- (Zizyphus Jujuba), Adarakha- (Zinziber Officinale), 
Latjira- (Achyranthes Aspera), Dhaya- (Woodfordia Floribunda), Khatal- (Artocarpus 
Integrifolia), Black Nightshade- (Solonum Nigrum), Neem- (Azadirachta Indica) etc. 
This has become a serious headache for India to revoke these already granted patents 
all over the world-USA, UK, JAPAN, GERMANY so on and so forth. Even if, it can 
be revoked, how to get back the huge unauthorised and illegal profit, it is also to be 
looked into. "The scientists in Delhi noticed an alarming trend-the bio-prospecting of 
natural remedies by companies abroad. After trawling through the records of the 
global trademark offices, officials found 5,000 patents had been issued-at a cost of at 
least 150 million dollars for 'medical plants and traditional systems'. More than 2,000 
of these belong to the Indian systems of medicine." 21 "The USPTO had already 
granted fourteen patents on mustard, seven on castor, four on amla, three each for 
cassia and kumara and two for kerela, black cumin, jatropha and black nightshade for 
their various properties, says the report by Afsar H. Jafri, Deputy Director of 
RFSTE."22 Apart from the patents or other types of business rights on the documented 
medicinal plants, here are thousands and thousands of medicinal plants in different 
remotest parts of India, where villagers or tribal communities have the golden 
treasures oftraditional knowledge. Though there is no written document, as these are 
all oral descriptions, these are more prone to be bio-pirated. Because this public use of 
this traditional herbal medicine has also not been documented and the process also has 
not been initiated. There might be more patents or different types of commercial 
exploitation of this knowledge, not been traced so far. 

In future there could be cases of biopiracy of traditional knowledge on medicinal 
plants by national or multi-national companies in India or even foreign countries. 
Though, recently, patents on turmeric and neem were revoked by USPTO and EPO 
respectively after a well fought legal battle by Indians. Three patents US Patent No. 
5,124,349 for 'Storage Stable Azadirachtin Formulation', European Patent No. 
0436257 for 'Hydrophobic Extracted Neem Oil' and US Patent No. 5,401,504 'use of 
turmeric in wound healing'are significant cases because on them converged the 
symbolic fight against appropriation of traditional knowledge made possible by TRIPs 

21 Guardian newspapers Limited, 2009. 
22 Afsar H. Jafri, People's Commission on Biodiversity, Indigenous Knowledge and 
People's Rights: A Report, New Delhi: RFSTE. 
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laws. They became the focal point of the assertion of the right of the Indians over 
their knowledge. The patent battles came to question the conceptual and moral 
premises of intellectual property rights which assert the primacy of one kind of 
knowledge right over the other. Though later on, the patents on neem and turmeric 
were revoked, that does not necessarily mean traditional knowledge on them gets 
protection. It would get protection without any utility or usefulness.There are 
thousands and thousands of patents on Amla, Jar Amla, Anar, Salai, Dudhi, 
Gulmendhi, Bagbherenda, Karela, Rangoon-ki-bei, Erand, Vilayetishisham, and 
Chamkurastill are still there, indifferent countries. This is because the right over this 
special type of intellectual property is not well protected in some important areas and 
remains unrecognized in some major areas.The implications of bio-piracy are 
economic, legal, constitutional and ethical. As this traditional knowledge of medicinal 
plants can be exploited economically by national and multinational corporations 
without much expenditure for research works to get the idea or lead, original holders 
of the traditional knowledge as well as country of origin get no share of profits from 
the multi-billion dollar business. The original holders do not get any recognition for 
preserving, adapting, developing the resources and knowledge on it. India's battle to 
protect traditional treatments is rooted in the belief that the developing world's rich 
biodiversity is a potential treasure trove of starting material for new drugs and crops. 
Dr. V. K. Gupta again says that "if you can take a natural remedy and isolate the 
active ingredient then you just need drug trials and the marketing traditional medicine 
could herald a new age of cheap drugs"?3 Hence, it might result violation of statutory 
right in different ways and is the root cause of different problems for which, the 
country would be losing economically entire profits would go in other countries. 

One of the main concerns of India is that "this in tum led to the race by the scientific 
community particularly from the corporate R&D units for identifying and collecting 
materials and information from the existing products based on traditional knowledge. 
The result is the illegal transfer of the knowledge base from the communities in the 
developing countries to the corporate houses of the developed countries for scientific 
analysis and creation of new products for global exploitation24

• It is the lack of 
technological capabilities, scarcity of capital, political inertia etc., existing in the 
developing countries that seem responsible for the erosion of this knowledge base. 
The opening up of the markets of these developing countries through the process of 
globalization enable the corporate houses to sell these new products for huge profits 
and in some cases substantially affecting the production and sale of the existing 
products based on traditional knowledge. The net result is not only the destruction of 
the traditional knowledge base but also the creation of a perpetual technological 
dependence. The challenges India face in this context are on the one hand to prevent 

23 Times oflndia, 27th February, 2009. 
24 See Darrell A. Posey, "Protecting Peoples Bio: Indigenous Rights to Diversity", 38 
Environment 6 (1996); Edger J. Asebey & Jill D. Kempenaar, "Biodiversity 
Prospecting: Fulfilling the mandate of the Biodiversity Convention", 28 Vanderbilt 
Journal ofTransnational Law 703 (1995). 
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the illegal transfer of the traditional knowledge base and on the other to develop 
appropriate measures including technological and industrial capabilities to exploit 
these resources for creating new products for global market?5 There is threat of the 
extinction of some of the rare medicinal plants of India. The concern was raised by 
D.N.Dutta, Director of North-East Business Finance Organization's Research and 
Development Centre in a seminar in February at Guwahati. He says that "a large 
number of medicinal plants of the region find way to international market and these 
are extracted from the forest sources most unscientifically by unscrupulous traders at 
very nominal price. Unless we stop this practice, we will lose some very rare species 
belonging to herbal medicinal group"26 

Since the traditional knowledge, except those in secret use, are in the public domain 
as per the TRIPs based patent system, it has been considered as common property 
without any ownership. This enables any one to use it for further scientific analysis 
and bring out new products claiming patent protection depriving the custodians of this 
knowledge without any returns and in some cases go out of business and even from 
traditional occupation. The labour and efforts taken by the generations to keep this 
information alive and use it for social benefit is thus taken away without any 
recognition. It is this legislative vacuum and the technological and industrial 
backwardness in India that are responsible for the transfer of the traditional 
knowledge to scientific community in the developed nations to reap the new fortunes 
without any obligations to the custodians of traditional knowledge. 27 This is 
absolutely true; there is no doubt about it. But this is not the whole part of the story. 
Some of the important matters are left. The fact remains that blame cannot be put only 
on the foreign multinational corporations and developed nations. Due to this 
legislative vacuum the transfer of traditional knowledge is also happening to the 
Indian big or small companies as well in the form of granting of patents based on TK 
without any such obligations to the custodians of knowledge-either indigenous 
community or larger society as a whole, which would be discussed in detail in 
subsequent chapter. 

Obtaining of patents where there is existing knowledge (traditional knowledge) either 
by way of suppression of facts or by not recognising them as prior art in that subject is 
the worst form ofbio-piracy in the world. Apart from these forms of umpteen number 
of bio-piracy incidents of Indian traditional knowledge all over the world, there are 
also some other forms of misappropriation of Indian traditional knowledge in India 
and abroad. These are also posing challenges to the protection and utilisation of the 
knowledge in a rightful way of medicinal properties of the plants associated with 

25 Prof. N.S.Gopalakrishnan, "IMPACT OF PATENT SYSTEM ON TRADITIONAL 
KNOWLEDGE", Cochin University Law Review, 1998, P 219. 
26 Reported in Times oflndia, February 2011. 
27 Prof. N.S.Gopalakrishnan, "IMPACT OF PATENT SYSTEM ON TRADITIONAL 
KNOWLEDGE", Cochin University Law Review, 1998, P 219. 
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traditional knowledge in India. A number of medicinal plant based products 
(medicines) have come on the Indian market and have become one of the booming 
sectors, doing billion dollar business. Though various companies or trusts have not 
obtained patents for the manufacture and sell those medicinal plant based products 
(medicines) in national and international market, but as they are commercialising 
traditional knowledge for profit, first of all, they have not taken permission for using 
the knowledge from any national or provincial authority and any indigenous society 
so far (there is no authority as such at the national or provincial level); nor they are 
paying for the traditional knowledge. This is also one type of absence of protection of 
traditional knowledge of medicinal plants in India. It has become accessible for 
economic purpose. This is also as serious as bio-piracy incidents. Can it be called 
another form of bio-piracy? As a result, without having obtained patent, many Indian 
companies and trusts are doing business on traditional knowledge and for utilising this 
traditional knowledge, no benefit is going to the society. What they can do with 
patents, they are doing the same things without the patents. 

This is not the end of the story of the plight of the medicinal plants and associated 
traditional knowledge in India. It is presumed that there is no effective, more 
specifically no protection of medicinal plants and related traditional knowledge. It is 
also true that there is no protection of the existing knowledge as per present 
intellectual property framework. Misappropriation of existing knowledge in different 
ways in India and abroad is one of the consequences of its vulnerability. Apart from 
this there is one more serious threat to the existing traditional knowledge and 
medicinal plants. It is due to the fact that so much of knowledge was lost in the past 
and is being lost day by day and would be lost in future. The holders of this traditional 
knowledge are not willing to disclose or do not disclose this knowledge for fear of 
losing it to the others and keep it secret in them. They disclose this knowledge only to 
their own descendants or their faithful disciples. In this way it goes on generations 
after generations. Sometimes lack of interest, sometimes lack of efficiency, 
sometimes lack of dedication and commitment to keep the knowledge alive, 
sometimes absence of takers of this knowledge, sometimes lack of understanding 
capacity and knowledge of those to whom it was transmitted, this traditional 
knowledge has been lost. This is a great loss to the society. If this goes on like this, 
this country would be losing this traditional knowledge in near future. There is one 
more serious threat to this traditional knowledge. So many species of medicinal plants 
have been lost from this world of biological diversity due to lack of sustainable 
preservation and conservation. Nowadays these plants are not seen. If steps are not 
taken immediately for the in-situ and ex-situ preservation and conservation of these 
endangered medicinal plants, just these would vanish one day. Modem research with 
clinical trials of the use of the medicinal plants based on traditional knowledge is also 
not happening to confirm the medicinal value either to prevent the disease or to cure 
the disease and enrich the existing level of knowledge or to find new knowledge. This 
is also a threat. 
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There would also be violation of sacrosanct fundamental rights of the holders of the 
traditional knowledge on medicinal plants as: A. Right to preserve culture, heritage 
and tradition guaranteed under Article 21. Supreme Court in Ramsharan Autyanuprasi 
vs. Union of India case says that "it is true that life in its expanded horizons includes 
all that gives meaning to a man's life including his tradition, culture and heritage".28 

Hence, right to protect and preserve traditional knowledge of medicinal plants is an 
integral part of right to life of Indians which carries with same basic nature and 
characteristics of life. 

B. Right not to be discriminated ensured under Article 14 and C. Right to carry on 
business, trade etc., mandated by Article 19 ofthe Constitution oflndia. The State has 
the obligation to protect it under the Constitution of India. This right is enforceable 
against the state if due to state action either in national or international territory, it is 
denied except by the procedure established by law, which is fair, good, just and 
reasonable under Article 21. Under Article 14, there must be an intelligible differentia 
between the two classes (Indians and Non-Indians) and rational nexus between the 
object sought to be achieved and the basis of classification. In case of article 19 (g), it 
can not impose or prevent the state from making any law imposing reasonable 
restrictions on such right. 

Most importantly, as the law is dealing with an important area of human activity 
which has international ramifications, apart from the validity of the law (because it 
violates some other laws-national or international), there is a substantial question of 
fairness of the law itself also. Not only, the fairness of the national laws in IPR 
protection in different countries are to be achieved, but also the fairness of IPR 
protection in the international law which mandates member countries to conform to it. 
If the international IPR jurisprudence is not sound enough to show the ideal way and 
the effective mechanism for the harmonisation, really it would be disastrous. There 
are also serious concerns to preserve, protect and fairly utilise the traditional 
knowledge on medicinal plants of India. And the laws which are there to give direct 
or indirect protection at the national level are insufficient and unfair. Actually there is 
no law specially to protect the traditional knowledge of medicinal plants or genetic 
resources in India· and there is no national policy. 

Moreover, what is the use of it if the knowledge on medicinal plants is not utilised for 
the betterment of the original holders of the traditional knowledge? Or if is not used 
for the betterment of the society? Or it is not commercialised for the economic 
development of the country? Before that is done, traditional knowledge of medicinal 
plants and genetic resources must have a very positive and comprehensive intellectual 
property protection. The question is pertinent because the concept of knowledge 
society is evolving nowadays. Only knowledge can bring development, 
transformation, change, and modernisation. Revoking patent is not the full solution. 

28 AIR 1989 SC. See also Maneka Gandhi vs. Union oflndia, AIR 1979 SC. 
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What the holders would do if they could not utilise the knowledge fairly for their 
betterment? The appropriate solution lies in the fact that traditional knowledge 
associated with medicinal plants must get a new type of effective protection through 
which the knowledge can be utilised for economic benefits of the society and the 
country without anyway getting misappropriated. Obviously present legal framework 
of intellectual property laws is lacking in that direction and dimension. 

STATEMENT OF THE PROBLEM 

The present research work wants to critically analyse the national and international 
legal framework of Intellectual Property Rights with a specific objective to highlight 
India's weakness and strength to protect the traditional knowledge of medicinal plants. 
This research work is also an attempt to recommend a model legal framework so that 
India can take the advantage and meet the challenges for the protection of its own 
century old unique traditional knowledge of medicinal plants, for the benefit of the 
beholders by stopping unfair and legally sanctioned bio-piracy. 

SIGNIFANCE OF THE STUDY 

In the emerging world order where intellectual knowledge and right is protected by 
the boundaries of intellectual property rights, indigenous knowledge is not yet 
protected and is pirated by unscrupulous countries. This work has the potential for 
preventing such unscrupulous abuse. 

OBJECIVE OF THE STUDY 

The objective of the study is to propose a legal framework to prevent piracy and abuse 
of indigenous knowledge relating medicinal plants and ensuring that in the event of 
transactions the benefit cascades upon the community that posses the knowledge. 

HYPOTHESIS 

Under Trade related aspects of Intellectual properties (TRIPS) exploitation of bio
diversity on medicinal plants and the available traditional knowledge over them is 
encouraged. However there is no mechanism for benefit sharing under the WTO 
schemes. The patent law has been so far proved ineffective and unfair in this regard. 
TRIPS and CBD are not mutually complimentary or supplementary. The existing IPR 
regime is inadequate to offer protection to traditional knowledge, particularly 
medicinal plants. The national and international laws also conflict. Moreover 
international laws are in conflict with each other. Though at the macro level, there is 
conformity between national laws of two countries, but at the micro level, there is no 
uniformity. These situations have affected the right of equality, right to trade and right 
to life of those communities (including the country) which possess the- traditional 
knowledge. As, firstly, the present IPR system to protect traditional knowledge on 
medicinal plants is not fair, · . ood and reasonable, and secondly, the legal 
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framework to protect traditional knowledge is not appropriate, a new type of PRO
TRIPS AGREEMENT is must to make an effective legal regime. 

RESEARCH QUESTIONS 

Traditional knowledge faces tremendous challenge in this globalization era. The 
protection of traditional knowledge raises several questions, mainly 

A. What is the scientific analysis of medicinal plants- its biological properties and 
chemical components? 

B. What should be jurisprudential theory for IPR protection? 
C. What isthe analysis of this problem from constitutional perspective? 
D. As it has become the tradition, culture and heritage of these communities, is 

there any constitutional protection? 
E. Is the state action violative of right to equality of the traditional knowledge 

holders, guaranteed by Article 14, Constitution of India which is the basic 
structure of the Constitution? Or, right to freedom of trade? 

F. Is TRIPS Agreement aiding, encouraging and paving the way for the 
exploitation of biodiversity on medicinal plants from the traditional knowledge 
of some Indian communities (in the form of the foreigners obtaining based on 
Indian biological materials)? 

G. What should be the solution where there is conflict between two international 
laws? 

H. Are TRIPS agreement and the CBD mutually supportive or supplementary to 
each other resulting in systematic conflicts of objectives, systems of rights and 
obligations? This is because TRIPS imposes private intellectual property rights 
while CBD recognizes the collective rights of the local communities on the 
biological resources. 

I. What would be the ways or methods of such protections- types and standards 
of protection-duration of such protection- nature and form of ideal protections? 

J. How to ensure that economic benefit for Indian economy from IPR protection 
oftraditional knowledge? 

K. Is there any such mechanism for sharing of benefits arising out of the 
commercial exploitation of biological resources using such traditional 
knowledge in the WTO agreement? 

L. As patents are granted in India with territorial applications only, due to this, 
effective mechanism to prevent the bio piracy from the traditional knowledge 
on medicinal plants, are ineffective at the international level in different 
countries. How much truth lies in it? 

M. Is there any appropriate legal and institutional means under WTO regime for 
recognition of the rights of various communities on their traditional knowledge 
based on biological resources? 
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N. Is TRIPS agreement also lacking in the field IPR protection of bio-diversity 
while allowing patenting of genetic resources of bio-diversity from the 
traditional knowledge? 

0. As protection of knowledge, innovations and practices associated with 
biological resources do not seem to fall in the conventional legal systems of 
IPR protection (individual rights), are conventional forms of IPRs 
inappropriate and inadequate to protect Indigenous knowledge being collective 
in nature? 

P. Is there any conflict between national law and the international law over the 
IPR protection, because TRIPS provides minimum standards of protection, 
while WTO members are free to grant a higher level of protection under the 
national laws subject to certain conditions? 

Q. What should be the future steps to have a strong and fair IPR protection of 
traditional knowledge? 

R. What should be the contents and procedure of future IPR protection on 
traditional knowledge? 

S. Is there any alternative and viable solution to this problem? 
T. What should be strategy oflndia for future negotiations? 
U. Why the initiative was successful to challenge and revoke the granting of 

patents to the foreign companies? 
V. Is there scope of interpretation of TRIPs in a more favourable way to suit 

India's interest, because, there are provisions in the TRIPs agreement which 
can be taken as advantages? 

W. What is the meaning of protection? 
X. What is the scope of protection? 
Y. What would be a model law to protect the medicinal plants and traditional 

knowledge? 
Z. What would be the principles over which new law would be based? 

CHAPTERISATION 

INTRODUCTION 

CHAPTER I deals with traditional knowledge digital library: a rich scientific 
heritage of India. 

CHAPTER II deals with patents on medicinal properties of Indian plants associated 
with Indian traditional knowledge, in India and foreign countries. 

CHAPTER III deals with misappropriation of traditional knowledge in India without 
obtaining patent. 
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CHAPTER IV deals with analytical study of the IPR law regime in U.S.A., U.K., 
Germany, Australia, Japan, India and some other countries for protection of 
traditional knowledge of medicinal plants. 

CHAPTER V deals with international legal framework relating to traditional 
knowledge of medicine from biological resources. 

CHAPTER VI deals with a case study of turmeric and neem patent revocation and 
thereafter. 

CHAPTER VII deals with march to evolve a legal framework for the protection of 
traditional knowledge associated with medicinal plants. 

CHAPTER VIII deals with medicinal plants of Cooch Behar 

CHAPTER IX: CONCLUSION 

LITERATURE SURVEY 

Before undertaking this proposed work a literature survey was undertaken. It is found 
that there is not much work done in this area but optimal data is available, together 
with some very important scholarly articles and booklets. Basically the works are 
done by Dr. Vandana Shiva, Prof. N.S.Gopaiakrishnan, Prof. R.A.Mashelkar and 
WIPO in the area of traditional knowledge vis-a-vis medicinal plants of India. 
Followings are the review of the literature i.e. chapters of the books, articles of 
journals and booklets are perused and reviewed for the purpose of this research work. 

1. Biopiracy: The Plunder ofNature and Knowledge- Vandana Shiva29 

A. In the introduction the author spoke about the evil of bio-piracy of India's 
traditional knowledge associated with medicinal plants by the foreign multinational 
corporations supported by their respective countries. The nomenclature of the 
introduction is "Piracy through Patents: The Second Coming of Columbus". She 
wrote that a more secular version of the same process of colonization continued 
through patents and intellectual property rights (IPRs). The Papal Bull, the Columbus 
Charter, has been replaced by the GATT and subsequently by GATT treaty i.e. WTO. 
The principle of effective occupation by Christian princes has been replaced by 
effective occupation by the transnational corporations supported by modern-day rulers. 
The vacancy of targeted lands has been replaced by the vacancy of targeted life forms 
and species manipulated by the new bio-technologies. The duty to incorporate savages 
into Christianity has been replaced by the duty to incorporate local and national 
economies into the global market place, and to incorporate non-Western systems of 

29 Dr. Vandana Shiva, "Biopiracy: The Plunder ofNature and Knowledge", Research 
Foundation for Science, Technology and Ecology, New Delhi, 1998. 
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knowledge into the reductionism of commercialised Western science and technology. 
The creation of property through the piracy of other country's wealth remained the 
same as five hundred years ago as she analysed the unfair trade and business policy of 
the Western countries dealing with the developing countries in the name of 
globalisation. On the justification of this sort of exploitation and misappropriation of 
the intellectual property of India in the form of bio-piracy, the author went back and 
rightly referred John Locke's treatise on property which effectually legitimised this 
process of theft and robbery during the enclosure movement in Europe. Locke says 
that only those who own the capital have the natural right to own natural resources, a 
right that supersedes the common rights of others with prior claims and capital is a 
source of freedom that at the same time denies the freedom to the land, forests, rivers 
and bio-diversity that capital claims as its own and to others whose rights are based on 
their labour. Hence returning private property to the common people is thus perceived 
as depriving the owner of the capital of their freedom. According to Vandana Shiva 
these European notion of property and piracy are the bases on which the IPR laws of 
the GATT and WTO have been framed. She is of the view that same logic is now 
used to appropriate bio-diversity from the original owners and innovators by defining 
their seeds, medicinal plants and medical knowledge as nature, as non-science and 
treating the tools of genetic engineering as the yardstick of 'improvement', by 
defining the commercialised Western science as the only science and all other 
knowledge systems as primitive. She opines that at the heart of Columbus's 
'discovery' was the treatment of piracy as a natural right of the colonizer, necessary 
for the deliverance of the colonized. At the heart of the GATT treaty and its patent 
laws is the treatment of bio-piracy as a natural right of the Western corporations, 
necessary for the 'development' of Third world communities and bio-piracy is the 
Columbian 'discovery' after Columbus. Patents are still the means to protect this 
piracy of the wealth of non-Western people as a right of Western powers. Vandana 
Shiva concludes by sayings that through patents and genetic engineering, new 
colonies are being carved out. The land, the forests, the rivers, the oceans and the 
atmosphere have all been colonised, eroded and polluted. Capital has now to look for 
new colonies to invade and exploit for its further accumulation. These new colonies 
are the interior spaces of the bodies of women, plants and animals. Resistance to bio
piracy is a resistance to the ultimate colonisation of life itself-of the future of 
evolution as well as the future of non-Western traditions of relating to and knowing 
nature. It is a struggle to protect the freedom of diverse species to evolve. It is a 
struggle to protect the freedom of diverse cultures to evolve. It is a struggle to 
conserve both cultural and bio-logical diversity. In this introduction i.e. Piracy 
through Patents, the basic business policy or marketing strategy and exclusivity of 
attitude or mindset of the Western nations are highlighted dating back of the era of 
Columbus to historically trace out the root causes of bio-piracy in the form of patents 
of the medicinal properties of the plants associated with traditional knowledge not 
only of India but also of other countries in the world. This is also another form of 
intellectual colonisation of India and other bio-diversity rich countries which give rise 
to discrimination and deprivation of the colonised 
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B. Chapter one is on "Knowledge, Creativity and Intellectual Property Rights". While 
discussing about 'Intellectual Property Rights and the Destruction of Intellectual 
Diversity', she shows her reservation about the narrow limit of modem Western 
science which gets its reflection in IPRs: "Intellectual property rights are supposed to 
reward and provide recognition for intellectual creativity. Yet knowledge and 
creativity have been so narrowly defined in the context of IPRs that the creativity of 
nature and non-Western knowledge systems has been ignored. IPRs are theoretically 
property rights to products of the mind. People always innovate and create 
everywhere. If IPRs regimes reflected the diversity of knowledge traditions that 
account for creativity and innovation in different societies, they would necessarily be 
pluralistic-also reflecting intellectual modes of property systems and systems of 
rights-leading to an amazing richness of permutations and combinations." According 
to her, individual profit is not the only motivating factor for creativity and invention 
as TRIPS or modem IPR laws project it in this way. It is partially true. Social 
commitment and responsibility is another motivating factor for individual and 
collective creativity and invention, where individual profit does not matter. That is 
why, she says· that "this interpretation of creativity as unleashed only when formal 
regimes of IPR protection are in place, is a total negation of creativity in nature as 
well as the creativity generated by non-profit motives in both industrial and non
industrial societies. It is a denial of the role of innovation in traditional cultures and in 
the public domain." Hence it is wrong to say that without IPR protection in country 
creativity, innovation, invention lies buried. On the issue of "Patents as a Block to 
Free Exchange" V andana Shiva is also very much critical about the role of patent as 
the boosting factor for economic development of a country. She also has given some 
very good examples to substantiate her view. She strongly says that "A strong patent 
system has not been the main reason for economic development, even in industrially 
developed countries." She continues to say that "Patents are not necessary for 
developing a climate of invention and creativity. They are more important as 
instruments of market controL Indeed, existence of patents undermines the social 
creativity of the scientific community by stifling free exchange among scientists. 
Patents are the strongest form of IPR protection. Wherever patents have been 
associated with scientific research, the result has been closure of communication. 
While scientists have never been as open as popular mythology portrays, the threat to 
scientific communication posed by scientists working with commercial enterprises 
that seek patent protection is becoming a major cause for concern." She is deadly 
against the patent protection of creativity and invention. Her observation is that "The 
openness, the free exchange of ideas and information and the free exchange of 
materials and techniques have been critical to the creativity and productivity of the 
research community. By introducing secrecy to science, IPRs and the associated 
commercialisation and privatisation of knowledge will kill the scientific community, 
and hence, it's potential for creativity. IPRs exploit creativity while killing its very 
source." Her take on the subject is that it is the "Threats to the Tree of Knowledge". 
Through this process, the roots of the tree of scientific knowledge are being starved, 
even as they are being rapidly exploited and harvested for profits. As certain 
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disciplines and specialisations in science spin profits through commercialisation, other 
disciplines and streams are neglected, even though they are essential to the 
foundations of the knowledge system. As a result, IPRs lead to the skewing of 
research to targets of greater commercial interest only. According to V andana Shiv a 
"Once priorities shift from social need to potential return on investment, which is the 
main criterion for commercially guided research, entire streams of knowledge and 
learning will be forgotten and become extinct. While these diverse fields might not be 
commercially profitable, they are socially necessary." Hence the moment acquiring of 
useful and necessary knowledge are ignored and only concentration is on profitable 
things, the social conditions for the creation of intellectual diversity are destroyed. 
She describes it as the "enclosure of the intellectual commons". 

C. Chapter Four is about Biodiversity and People's Knowledge. In the introduction of 
this chapter the author opined that the emergence of new intellectual property regimes, 
and new and accelerated potential for exploitation of biodiversity, created new 
conflicts over bio-diversity. On this issue of "Bio-Diversity: Whose Resources" she 
says that bio-diversity has always been exclusively a local common resource. This 
resource including the knowledge associated with the resources is common property 
of all the members of the society when social systems exist to use it on the principles 
of justice, equality, equity and sustainability which involve a combination of rights 
and responsibilities among users, a combination of utilisation and conservation. But 
as IPR is a protection of capital investment, there is a tendency for ownership of 
knowledge and the products and processes emerging from it, to move toward areas of 
capital concentration and away from poor people without capital. Knowledge and 
resources are therefore systematically alienated from the original custodians and 
donors, becoming monopoly of the transnational corporations. With this bio-diversity 
is converted from a local commons into an enclosed private property. This tendency 
of enclosure is being universalised through TRIPs and some interpretation of CBD. It 
is a conflict between private and common ownership, between global and local use. 
IPRs allows for the privatisation of bio-diversity and intellectual commons and the 
word 'bioprospecting' is to describe this new form of enclosure. After analysing the 
difference between non-Western medical systems and Western medical systems vis-a
vis IPRs, she points out two important historical tendencies surround the issue of 
knowledge. Firstly, there is a growing recognition that the Western paradigm of 
mechanistic reductionism is at the root of the ecological and health crises and that 
non-western systems of knowledge are better adapted to respect life. Secondly, when 
indigenous systems of knowledge could come in their own, TRIPs is reinforcing the 
monopoly of Western systems and devalue indigenous systems. On the issue of 
"Indigenous Knowledge and IPRs" Vandana Shiva observes that the patenting of 
products and processes derived from plants on the basis of indigenous knowledge has 
become a major issue of conflict in the IPR domain. The patenting of neem
Azadirachtica Indica is one such classic example. She fought very successfully the 
neem patent cancellation case before the EPO and got it cancelled by disproving the 
claim that there was non-obviousness in the claim. According to her, at the micro 
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level of the knowledge, knowledge may be involved in tinkering with technical 
process. The basis of patent claims to neem is illegal and invalid on two grounds. First, 
it claims nature's creativity and the creativity of other's cultures as its own. Second, in 
the case of neem, this leads to the false claims that the biopesticide property was 
created by the patentee. It treats petty tinkering as a source of creation, rather than 
acknowledging that specific species are the source of creation of specific properties 
and characteristics, and that communities are the source of knowledge that allows that 
property to be utilised. Moreover, the issue of value is very closely associated30 with 
IPRs. In this case, the value is taken away from the source i.e. biological resources 
and indigenous knowledge is reduced to raw material. On the issue ofBioprospecting 
vs. People's Knowledge, she is against bioprospecting as it denies people's 
knowledge and supports that economy which is based on monocultures and non
sustainability. She says that "the challenge of bio- diversity conservation is to enlarge 
the scope of economics based on diversity and de-centralisation and shrink the scope 
of economies based on monoculture, monopolies and non-sustainability. While both 
kinds of economies use bio-diversity as an input, only economies based on diversity 
produce diversity."31 Her opposition to bio-prospecting stems from her concern for 
the protection of traditional knowledge. According to her, "the metaphor of bio
prospecting hides the prior use, knowledge and rights associated with bio-diversity. 
Alternative economic systems disappear and the Western prospector is projected as 
the only source for medical uses of bio-diversity. With the disappearance of 
alternatives, monopolies in the form of intellectual property rights appear natural."32 

She continues to say that "When alternative and freely exchanged knowledge-such as 
the use of neem or medicinal plants-is eclipsed, corporations with IPR protection 
appear to the only source of biological pesticides or the cure for cancer, for example. 
Their exclusive claims to added value and monopoly rights to production are rendered 
legitimate in the absence of alternatives, which, even if kept alive, are recognised as 
illegitimate."33 To sum up, it can be said that the concept of value adding in bio
prospecting negates the value of indigenous plants and knowledge and MNCs that 
prospect displace the economies of alternative values and knowledge systems to 
expand their markets for bio-pesticides, pharmaceuticals etc. After asking questions 
about the feasibility of patenting route to protect indigenous knowledge, her 
observation is very fundamental. She observes that "Protection of indigenous 
knowledge implies the continued availability and access to it by future generations in 
their practices of health care and agriculture. If the economic organisation that 
emerges on the basis of patents displaces the indigenous lifestyles and economic 
systems, indigenous knowledge is not being protected as a living heritage. Dominant 
economic system is at the root of the ecological crisis because it has failed to address 
the ecological value of natural resources, expanding the same economic system will 

31 Ibid, Page 72. 
32 Ibid, Page 73. 
33 lb'd 1 , Page 73. 
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not protect indigenous knowledge or bio-diversity." 34 Hence she advocates for an 
alternative economic paradigm that does not reduce all value to market prices and all 
human activity to trade and commerce. She talks about patents as the systems of 
protection for capital investment, without the ability to control the capital and neither 
do they protect people nor knowledge systems. Finally, she says about bio
prospecting that there is no space for respecting the rights of the people and 
communities who do not want the commons enclosed. Next, on the issue of 
"Recovery of the Biodiversity Commons" she advocates for a strong political and 
social movement to bring back the biodiversity to the common people from the hands 
of the MNCs-"The protection and recovery of the bio-diversity commons is, first and 
foremost, a political and social movement that recognizes the creativity intrinsic to the 
diversity of life-forms. It calls for common property regimes in the ownership and 
utilization of bio-diversity. Further, it works toward an intellectual commons- a public 
domain in which knowledge of bio-diversity's utility is not commodified." 35 She 
names it CIRs-Collective Intellectual Property Rights, which is very appropriate term. 
To protect CIRs, she talks about an effective sui-generis system- "A sui-generis 
system must effectively prevent the systematic exploitation of Third World biological 
resources and knowledge, while it maintains the free exchange of knowledge and 
resources."36 This sui-generis system necessarily has to be based on 'bio-democracy'
the belief that all knowledge and production systems using biological organisms have 
equal validity. On the issue" of "Legalizing Bio-piracy", she says that TRIPs 
agreement is not the result of democratic negotiations between the larger public and 
commercial interests or between industrialised countries and the Third world. It is the 
imposition of values and interests by western transnational corporations on the diverse 
societies and cultures of the world resulting in legalising bio-piracy and commercial 
interests have displaced ethical, ecological and social concerns from the substance of 
the TRIPs agreement. 

2. Patents: Myths and Reality: Vandana Shiva37 

On the chapter of "Bio-Piracy" Vandana Shiva at first defines the term 'bio-piracy' 
According to her "Bio-piracy refers to the use of intellectual property systems to 
legitimise the exclusive ownership and control over biological resources and 
biological products and processes that have been used over centuries in non
industrialised cultures. Patent claims over bio-diversity and indigenous knowledge 
that are based on the innovation, creativity and genius of the people of the Third 
World are acts of 'bio-piracy'. Since a 'patent' is given for invention, a bio-piracy 
patent denies the innovation embodied in indigenous knowledge." About the reason of 
bio-piracy, she is of the view that "Bio-piracy occurs because of the inadequacy of 

34 Ibid, Page 77. 
35 Ibid, Page 79. 
36 Ibid, Page 81. 
37 Dr. Vandana Shiva, "Patents: Myths and Reality", Penguin Books, New Delhi, 
2001. 
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western patent systems and the inherent western bias against other cultures. Western 
patent systems were designed for import monopolies, not for screening all knowledge 
systems to exclude existing innovations and establish 'prior art' in other cultures. 
Western culture has also suffered from the 'Columban blunder' of the right to plunder 
by treating other people, their rights and their knowledge as non-existent. Terra 
nullius has its contemporary equivalent in "Bio-Nullius"-treating bio-diversity 
knowledge as empty of prior creativity and prior rights and hence available for 
'ownership' through the claim to 'invention'. She comes down heavily on Western 
reductionist method of study and analysis. Reductionism basically isolates chemicals 
and genes from the biological resources. This isolation is considered as an act of 
invention and creation intellectually and materially. But the indigenous knowledge 
gives the information and the leads for useful traits in biological organisms. She says 
that "the appropriation of indigenous knowledge and ofthe uses ofbio-diversity is not 
a creative act at either the intellectual level or at the material level. Intellectually, the 
innovation has already been done as part of indigenous knowledge systems. 
Materially, the traits and properties for which the patent has been claimed already 
exist in nature. Their isolation and separation cannot be claimed as creation. Treating 
translation and transfer of existing indigenous knowledge and isolation of useful traits 
of life forms as acts of 'creation' and 'invention' is rooted in the philosophical 
assumptions of the industrial society which defines non-Western cultures as inferior 
to the industrial west and perceives nature as inert and dead matter. The creativity of 
both nature and other cultures is negated and appropriation of that creativity is then 
interpreted as an act of creation." She is of the view that diversity of knowledge needs 
to be recognised and respected and pluralistic IPR regime needs to be evolved which 
would offer effective protection indigenous knowledge systems and practices. On the 
issue of "Stealing from the Pharmacy of the Poor" she elaborately discussed the bio
piracy incident of Indian medicinal plant-Phyllanthus niruri (Jar amla) to cure 
hepatitis. By isolating the application of Phyllanthus niruri for the treatment of one 
form of infective hepatitis only i.e. hepatitis B and treating this as a novel application, 
even though medicines derived from Phyllanthus niruri have been widely used all 
over India for treating all forms of hepatitis in traditional systems of medicine, 
scientists of Fox Chase Cancer Centre have falsely presented an act of bio-piracy as 
an act of invention before European Patent Office. Next on "Stealing Nature's 
Pesticide" she analysed in detail the most debated bio-piracy incident of Azadirachta 
indica-neem as bio-pesticide, where W.R.Grace obtained an EPO patent. W.R.Grace's 
justification for patent pivots on the claim that this modernised extraction process 
constitutes genuine invention. Although over 2000 years that neem-based bio
pesticides have been used in India and many complex processes have been developed 
to make them available for specific use of pest control. Hence it lacks novelty and 
inventiveness. About "Resolving Bio-piracy" Vandana Shiva sees bio-piracy and 
patenting of indigenous knowledge is a double theft because firstly it allows theft of 
creativity and innovation; secondly, the exclusive rights established by patents on 
stolen knowledge steal economic options of everyday survival on the basis of 
indigenous biodiversity and knowledge. IPR regime in the context of globalisation 
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becomes instruments of bio-piracy at three levels: 1. Resource piracy; 2. Intellectual 
and Cultural piracy; 3. Economic piracy. To stop this kind of bio-piracy, she 
advocates the changing the US and other IPR systems. She strongly says that "If a 
patent system which is supposed to reward inventiveness and creativity systematically 
rewards piracy, if a patent system fails to honestly apply the criteria of novelty and 
non-obviousness in the granting of patents related to indigenous knowledge, then the 
system is flawed and it needs to change." Next issue is "Bioprospecting as Legalised 
Bio-piracy". She opposes the present form of hie-prospecting and benefit-sharing 
formula and there are justified reasons in her approach. According to her, hie
prospecting in the present form is merely a sophisticated form ofbio-piracy. There are 
two basic problems in it. Firstly, if knowledge already exists, a patent based on it is 
totally unjustified since it violates the principles of novelty and non-obviousness. 
Secondly, the appropriation of indigenous knowledge vital for medicine, its 
conversion into an exclusive right through patents and the establishment of an 
economic system in which people have to buy what they had produced for themselves 
in a system which denies benefits and creates impoverishment, not a process which 
promotes 'benefit sharing'. It actually leads to the enclosure of the biological and 
intellectual commons. When a community's bio-diversity knowledge is taken by a 
corporation for commercialisation protected by IPRs, some impacts are felt by the 
donor community. According to Vandana Shiva, these are l.Free receiving but 
proprietary sales and prohibition of free exchange between individuals and 
communities leads to monopoly control over bio-diversity and knowledge; 2. As 
biodiversity gains commercial value globally i.e medicinal plant, leads to diversion of 
biological resource from meeting local needs to feeding non-local greed. 3. In case of 
over-exploitation, it can lead to extinction; 4. The local scarcity combined with IPRs 
on derived commodities eventually takes the resource and its products beyond the 
access of the donor communities etc. That is why, according to her, bio-prospecting 
paradigm needs to be examined in the context of equity, specifically its impacts on the 
donor community, the recipient communities and on bio-prospecting corporations. 
She concludes by saying that reclaiming the intellectual commons through asserting 
collective intellectual property rights represents the real model of equitable benefit 
sharing and outlawing bio-piracy and making patents based on the bio-piracy of 
indigenous knowledge illegal is necessary for guaranteeing equity and sustainability. 

3.INTELLECTUAL PROPERTY RIGHTS AND THE THIRD WORLD: DR. 
R.A.MASHELKAR38 

In Dr. R.A.Mashelkar's own language about the article "Issues of generation, 
protection and exploitation of intellectual property are increasing importance. The 

38 R.A.Mashelkar, "Intellectual Property Rights and the Third World", Vol. 7,No.4, 
Journal oflntellectual Property Rights, July 2002, Pp 308-323. 
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new IP regimes will have wide ranging socio-economic, technological and political 
impact. As per the obligations under the Trade Related Intellectual Property Systems 
(TRIPS), all the members of WTO are supposed to implement national systems of 
intellectual property rights following an agreed set of minimum standards. However, 
there is an increasing feeling that harmonisation is demanded from those that are not 
equal, either economically or institutionally." In this backdrop, he discussed the major 
concerns of the third world countries about this process of harmonisation and the new 
challenges these countries are facing in diverse areas of intellectual property 
protection. He also suggested some measures which are to be taken and have been 
taken about the ways ahead. In this discussion and suggestion, the issue of protection 
oflndian traditional knowledge associating with medicinal plants comes naturally. 

Dr. R.A. Mashelkar starts his article on "IPR & Third World Concerns" where he 
talks about the importance of 'knowledge economy vis-a-vis intellectual property 
right' in this twenty first century. "Twenty first century will be the century of 
knowledge, indeed the century of mind. Innovation is the key for the protection as 
well as processing ofknowledge. A nation;s abiiity to convert knowledge into wealth 
and social good through the process of innovation will determine its future. In this 
context, issues of generation, valuation, protection and exploitation of intellectual 
property are going to become critically important all round the world." But the issue 
is not simple as such. There is a need and increasing demand of new forms of 
intellectual property protection to deal with complexities linked to IP in traditional 
knowledge, community knowledge, access to IP related information as the author 
observes. He also stresses the need to have an ideal regime of IPR that strikes a 
balance between private incentives for innovators and the public interest of 
maximising access to the fruits of innovation. This balancing of the interest between 
the inventor and the society in an optimum way is very serious and important question. 
He is of the view that the battle today is between those countries which are not 
economically and institutionally equal. He is also of the view that as TRIPS is an 
agreement on a legal framework, its implications will be decided by resolving 
disputes. The power of the State parties is of great importance. The third world 
including India has a clear disadvantage here. Next issue he raises is "Traditional 
Knowledge Protection and Promotion." Over here, he equally recognises the 
contribution of informal innovators to enrich the existing knowledge likely to the 
formal system of innovation, though the latter system is generally considered and 
valued. India is such a country where formal and informal innovations, both have 
taken place significantly and these informal innovators have generated such a rich 
store of collective traditional knowledge in India. Then he points out some serious 
concerns about the collective traditional knowledge. "One of the concerns of the 
developing world is that the process of globalisation is threatening the appropriation 
of elements of the collective knowledge of societies into proprietary knowledge for 
the commercial point of view. And urgent action is needed to protect these knowledge 
systems through national policies and international understanding linked to IPR, while 
providing its development and proper use for the benefit of its holders." Then he 
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emphasises that need to have new models and new thinking on IP, to be envisioned to 
accomplish this. The present western model of IPR legal framework theoretically 
flawed and traditional knowledge associated with herbal medicine does not get any 
protection. Dr. Mashelkar is of the view that "the local communities or individuals do 
not have the knowledge or the means to safeguard their property in a system, which 
has its origin in a very different cultural values and attitudes." Moreover "the existing 
IPR systems are oriented around the concept of private ownership and individual 
innovation. They are at odds with indigenous cultures which emphasise collective 
creation and ownership of knowledge. There is a concern that IPR systems encourage 
the appropriation of traditional knowledge for commercial use and that too without 
the fair sharing of benefits of the holders of this knowledge." He is also of the view 
that "it is only logical and in consonance with natural justice that they are given a 
greater say as a matter of right in all matters regarding the study, extraction and 
commercialisation of the bio-diversity. A policy that does not obstruct the 
advancement of knowledge and provides for valid and sustainable use and adequate 
intellectual property protection with just benefit sharing." He talks about two types of 
traditional knowledge protection. First type of protection is to exclude the 
unauthorised use by third parties. The second type of protection is to preserve 
traditional knowledge from uses that may erode it or negatively affect the life or 
culture of the communities. While recognising the market-based IPRs, he also gives 
equal weightage and importance of non-market-based IPRs and sui generis IPRs 
which could be useful in developing models to protect traditional knowledge, 
innovations and practices. On "IPR & Traditional Medicine" part of the article, the 
author admits the fact that traditional medicine basically which come from medicinal 
plants associated with traditional knowledge, plays a crucial role in health care 
services of a vast majority of people in developing countries. Health care providers 
are turning to incorporate many of these traditional medicines into their commercial 
activities. "As traditional medicines are based on medicinal plants, the effort is on 
accessing them either directly or through the use of modem tools of breading and 
cultivation, including tissue culture, cell culture and transgenic technology, 
intellectual property issue linked to such endeavours remain unresolved" as Dr. 
Mashelkar points out. He also points out that "Protection of traditional medicine 
under IPRs raises two types of issues. Firstly, to what extent it is feasible to protect 
traditional medicine under existing IPR system. Certain aspects of traditional 
medicine may be covered by patents or other IPRs. There have also been many 
proposals to develop sui generis systems of protection. Such proposals are based on 
the logic that if innovators in the 'formal' system of innovation receive compensation 
through IPRs, holders of traditional knowledge should be similarly treated." 
According to him, one more concern is that the grant of patents on non-original 
innovations (particularly those linked to traditional medicines) which are based on 
what is already a part ofthe traditional knowledge of the developing world including 
India. In this context, he discusses the importance and role of Traditional Knowledge 
Digital Library in stopping the menace of bio-piracy of medicinal properties of the 
plants. "The TKDL on traditional medicinal plants and systems will lead to a 
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Traditional Knowledge Resource Classification. Linking this to internationally 
accepted International Patent Classification System will mean building the bridge 
between the knowledge contained in an old Sanskrit Shloka and the computer screen 
of a patent examiner in Washington. This will eliminate the problem of the grant of 
wrong patents since the Indian rights to that knowledge will be known to the 
examiner," as he sees the consequence of the functioning of TKDL in India. On 
"Bridging the Divide" part of this article the author stresses the need of bringing the 
divide between the developed and developing world of the third world countries 
which is the reason of bio-piracy, to a zero acceptance level. He has also given some 
examples of some laudable efforts taken by WIPO in this direction. Finally he says: 
"The industrial property systems were set up centuries ago for inanimate objects and 
that too in formal systems of innovation. The time has come to revisit them. The 
emerging challenge is to look at the systems that will deal with animate objects such 
as plants and animals and with informal systems of innovation. The standard 
intellectual property systems will certainly not suit such innovators and their 
innovations. Innovation is needed in the intellectual property system itself." 

4.A.Protection of Traditional knowledge-Need for a Sui-Generis Law in India: 
Prof.N.S. GopaJakrishnan39 

In the introductory remark, ProfN.S.Gopalakrishnan sets out the context to look at the 
international and national efforts in developing a jurisprudence and legal structure for 
protecting traditional knowledge. Firstly, The philosophy of the present intellectual 
property framework that consider the existing knowledge base in the public domain 
and the absence of any legal frame work to protect the valuable traditional knowledge 
facilitate the exploitation of them. Secondly, The new initiative to document and 
reveal this knowledge base particularly that were never the subject matter of 
documentation hitherto in the pretext of preventing patent protection made their 
position more vulnerable since the knowledge base that remained within the confines 
of community is slowly made available for plunder that too without their knowledge 
and consent. Thirdly, Demand for protection of traditional knowledge gained 
momentum at the international level in the wake of technological changes that took 
place towards the end of the last century. It is the ability of the new technology 
particularly biotechnology to chum out new products having high economic value in 
the global market by using traditional knowledge that spearheaded the demand for the 
protection of this knowledge base. Sudden chase for this knowledge base particularly 
based on genetic materials by global traders made the custodians of this knowledge 
base conscious of the economic potential of their knowledge. 
On "International Initiatives - An overview" Prof. N.S.G discussed and critically 
analysed TRIPS-WTO, CBD, WIPO-UNO and UN Declaration on the Right of 

39 Prof. N.S.Gopalakrishnan, "Protection ofTraditional knowledge-Need for a Sui
Generis Law in India", The Journal of World Intellectual Property, September 2002, 
Vol.5, No.5, Pp.725-742. 
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Indigenous People. He is of the view that "It is clear that there is a general agreement 
in the international community that there is need to recognize the traditional 
knowledge. It is also evident that wherever possible it must be identified with the 
community treating the members there of as the holders of such knowledge if it is 
confined to the community. It is the notion of collective enjoyment of property by the 
members of the community that is reflected in these norms. The concern is to 
recognize it, take measures to ensure that communities are involved in the 
preservation and development of it and proper benefits are given to them in case of 
commercial exploitation by others. But the method of achieving it is left to individual 
nations. There are no uniform norms regarding the protection of different types of 
traditional knowledge owned by local communities. The reason for this state of affairs 
is that the international community never had occasions to look at the protection of 
traditional knowledge in its entirety." It is evident from his analysis of the 
international legal framework that there is some scope for the traditional knowledge 
protection in it but the scope is very limited. Hence, these cannot offer effective and 
comprehensive protection of the traditional knowledge. The absence of uniform and 
enforceable and binding international norms clearly shows the vulnerability and lack 
of protection of the traditional knowledge associated with medicinal plants in the 
international arena. 

On the issue of "Legislative Approach in India," Prof N.S.G analysed the various 
existing Indian IPR legislations (The Protection of Plant Varieties and Farmers' Right 
Act, The Geographical Indication of Goods (Registration and Protection) Act, The 
Patent Act and Biological Diversity Act) found flaws with these laws due to their 
ineffectiveness to protect tr~ditional knowledge and felt the need for a comprehensive 
sui-generis law for that purpose. He says that facilitating scientific development and 
the commercialization of the new products based on traditional knowledge seems to 
be the clear agenda ofthese legislations and protection oftraditional knowledge is just 
an incidental to this objective. These legislations address only traditional knowledge 
based on genetic materials and many other categories are left. Even the existing 
international obligations are not taken seriously by Parliament in protecting traditional 
knowledge. According to him these legislative provisions legalize the activities of the 
apostles of searching and documentation of traditional knowledge for commercial 
gains in the pretext of preventing patenting of traditional knowledge. This will 
facilitate them to go ahead with mass documentation of India's undocumented 
valuable traditional knowledge hither to customarily owned by the local and 
indigenous communities and trade on it without the benefits reaching the custodians 
of this knowledge. Very strongly he says that it is the failure of Parliament to 
appreciate the jurisprudential shift in protecting traditional knowledge and succumb to 
the pressure of industrial groups both Indian and foreign that resulted in the current 
scenario. 

In the conclusion i.e Need for a Sui Generis Law, he felt the need to have a 
comprehensive and special legislation to protect the traditional knowledge. He 
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suggested some of the principle as useful guidelines for that purpose. These are: 1. All 
forms of traditional knowledge including folk science and technology must be 
included within the scope of the law. 2. The law must protect and preserve this 
valuable traditional knowledge of India available in the public domain from being 
commercially exploited without authorization. 3. The exclusive right to manage this 
knowledge base must be primarily with the representatives of the local and village 
communities along with representatives of the people, government, experts, etc., in 
the form of"Trusts". 4. Considering the diverse nature of this knowledge and the fact 
that a lot of knowledge had lost its community identity, the right of management must 
be vested with trusts and different level- from Community Trust to National Trust. 5. 
The legislation must aim at the local communities preserving the traditional 
knowledge/folklore and using the same for the social, cultural and economic growth 
of the communities by starting appropriate institutions for achieving the purpose. 6. 
The legislation must facilitate the interaction of traditional knowledge with the 
modem technological developments like biotechnology and digital technology so that 
the new knowledge developed can be adopted and used by the communities for their 
social, cultural and economic development. 7. Civil and Criminal remedies for 
unauthorized use of folklore for commercial exploitation. 

B. TRIPS and Protection of Traditional Knowledge of Genetic Resources: New 
Challenges to the Patent System-Prof. N.S. Gopalakrishnan40 

To protect traditional knowledge associated with genetic resources Indian Parliament 
took some positive and bold steps by amending the Patent Act. To prevent patenting 
of traditional knowledge in India section 3 says that traditional knowledge is not an 
invention. To make this a reality a new provision is added in the grounds of 
opposition and revocation regarding the prior art of traditional knowledge. 
Accordingly knowledge available with local and indigenous communities oral or 
otherwise with hi India or elsewhere will be treated as prior art. Thus it is significant 
to note that oral knowledge of communities is recognized as valid for the purpose of 
considering prior art. This bold step is required to ensure that the vast undocumented 
knowledge of Indian local and indigenous communities is kept out of patent system. 

Another amendment is regarding the disclosure. To find out whether traditional 
knowledge is included in the invention relating to generic resources it is made 
obligatory that the applicant must disclose the source and geographical origin of the 
biological material in the specification. It is clear that the obligation is to provide not 
only the details of the source from where the material is obtained but also the 
geographical origin. The information regarding the source will necessarily include the 
details of the person or institution from whom the material is obtained and the details 
of the information regarding the material. Even though it is not expressly stated that 

40 Prof.N.S.Gopalakrishnan, "TRIPS and Protection of Traditional Knowledge of 
Genetic Resources: New Challenges to the Patent System", European Intellectual 
Property Review, January 2005, Pp l -18. 
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the details of the traditional knowledge associated with the material and its holder 
must be disclosed it is implied that this information must form part since one of the 
purposes of disclosure in the specification is to enable the patent office to find out the 
prior art and inventive step. This is evident from the fact that this requirement is part 
of the technical details to be included in the specification. To make this provision 
effective it is made clear that the patent application can be opposed or revoked if the 
information is not given or wrongly mentioned. 

It is unfortunate to note that there is no provision in the Patent Act making it 
obligatory on the part of patent applicant for inventions based on traditional 
knowledge to take prior informed consent to use the traditional knowledge and share 
the benefits derived out of such use before filing a patent application. It is worth 
mentioning that the Biological Diversity Act, 2002 has a provision making it 
obligatory on the part of the patent applicant for an invention based on the genetic 
materials of Indian origin to take prior informed consent from the National 
Biodiversity Authority. This has to be obtained before the grant of patent. The failure 
to take PIC or satisfY the conditions stipulated in the PIC is actionable under the Act. 
But this has no impact on the grant of patent or enjoyment of the patent rights. There 
is no obligation under the Biodiversity Act or under the Patent Act to produce the PIC 
in the Patent Office before grant of patent nor is there a provision to oppose or revoke 
the patent on the ground of failure to produce the PIC or satisfY the conditions stated 
in the PIC. This makes the provision meaningless. Since India from the very 
beginning is arguing in the TRIPS Council that this obligation must be built into the 
TRIPS to prevent the conflict between TRIPS and CBD it is reasonable that we 
include this in our Act at the earliest. 

In the context of facilitating patenting of biotech inventions in India there is an urgent 
need to make the Indian Patent Office equipped with necessary documentation and 
experts to examine these applications and ensure that India is not going to repeat the 
mistake USPTO has committed in case of 'turmeric' and 'basmathi' patents. As of 
now the patent examiners are not experts in traditional knowledge associated with 
genetic resources. It may not be possible for the Office to find such persons in all the 
fields. So it is necessary that the Indian Patent Office develop institutional links with 
institutions having documentation and experts in the field ofTK. The Office must also 
develop elaborate guidelines to be followed in case of examining patent application 
linked to TK to find out prior art and inventive step. Only then we could effectively 
prevent the conversion of TK of local and indigenous communities into private 
property of a few modem scientists and corporations using biotechnology and patent 
law. 
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C. PROTECTION OF TRADITIONAL KNOWLEDGE -THE CHALLENGES: 
PROF. N.S.GOPALAKRISHNAN41 

In the introduction Prof N.S. Gopalakrishnan says that there is an urgent need to set 
some international standards for the protection of traditional knowledge. Here he 
identifies some important issues about traditional knowledge which are to be 
addressed while doing that. He is of the view that protection of the traditional 
knowledge is one of the most contentious and complicated issues. The development 
of intellectual property and its jurisprudential justifications based on individual 
private property rights pushed the traditional knowledge outside the scope of the 
formal IP protection regime. Traditional knowledge is treated as existing knowledge 
in the public domain for free exploitation without any respect and sincerity for the 
efforts of these communities to preserve and promote it. The modern biotechnological 
development has become an instrument to utilise the traditional knowledge for the 
development of new products of commercial importance. The formal IP system does 
not give any scope the traditional knowledge holders to enjoy and share the benefits 
of the new commercial exploitation of their knowledge. The absence of international 
standards causes serious concerns for the protection of traditional knowledge. 

Next on "Concept of Traditional Knowledge" the author tries to define traditional 
knowledge. According to him traditional knowledge is useful information that is 
passed on by the members of the society from generation to generation. The important 
feature of this knowledge base is the difficulty and impossibility to identify the person 
who has created or developed it. Some of these informations were documented and 
others remain undocumented and passed to the next generation orally. The custodians 
or the possessors of this traditional knowledge use it for the benefit of the community. 
They were also collectively owned. On "Commercial exploitation of Traditional 
Knowledge" he points out that the modern cultural industries as well as the 
manufacturing industries commercially exploit the traditional knowledge based 
products using new technology without the permission and sharing of profits with the 
communities. The development of new products enables the industries to get 
protection for these products from the formal intellectual property laws. About 
"Traditional Knowledge and formal IPR system" his analysis is based on the 
jurisprudential basis of formal IP framework. The concepts especially used to find out 
the items to be protected through the formal intellectual property system address only 
the scientific developments based on the western understanding of science. Similarly 
the insistence of the identity of the creator of the new knowledge for the purpose of 
affording protection also reflects the individual private property jurisprudence 
underlying the protection of intellectual property. These concepts kept the traditional 
knowledge and the products based on it outside the scope of formal intellectual 

41 Prof.N.S.Gopalakrishnan on "Protection of Traditional Knowledge-The 
Challenges". This paper was presented in the WIPO Symposium on Teaching 
Intellectual Property held at Peking University, Beijing, June 1999. 
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property system and treated it as knowledge in the public domain without owners for 
exploitation without authorization. Thus the knowledge base of the community 
remain without any legal protection where as the creators of new knowledge based on 
it using modem science were afforded protection by the formal system. The 
provisions in the TRIPs Agreement are a clear indication in this direction. This calls 
for a different jurisprudential approach for the protection of traditional know ledge. On 
"International norms for protection of Traditional Knowledge" he analysed various 
international declarations, agreements i.e. United Nations Draft Declarations on the 
Rights oflndigenous People-1994, Convention on Biological Diversity or Agreement 
on Trade Related Aspects of Intellectual Property Rights. He commented that the 
international community on different occasions made some weak attempts to protect 
traditional knowledge. At last he discussed "Protection of Traditional Knowledge in 
India". Over there he finds the utility of traditional knowledge: "TK has the potential 
of being translated into commercial benefits by providing leads for development of 
useful products and processes. The valuable leads provided by TK save time, money 
and investment of modern biotech industry into any research and product 
development". 
On Indian legislation to give effect to Convention on Biological Diversity, he is of the 
view that the problem of bio-piracy may not be resolved with this alone. "There is a 
need to provide appropriate legal and institutional means for recognizing the rights of 
tribal communities on their TK based on biological resources at the international level. 
There is also a need to institute mechanisms for sharing of benefits arising out of the 
commercial exploitation of biological resources using such TK. This can be done by 
harmonizing the different approaches of the Convention of Biological Diversity on 
the one hand, and the TRIPS Agreement on the other, as the former recognizes 
sovereign rights of States over their biological resources and the latter treats 
intellectual property as a private right." He finds merit with Indian legal framework 
for patent which incorporates 'disclosure of the source of biological material" in the 
patent application as mandatory. It is a ground for rejection of the patent application, 
as well as revocation of the patent, include non-disclosure or wrongful disclosure of 
the source of origin of biological resource of knowledge in the patent application, and 
anticipation of knowledge, oral or otherwise. In this regard, he supports the Indian 
proposal to WTO where the patent applicants are to disclose the source of origin of 
the biological material utilized in their invention under the TRIPS Agreement and to 
obtain prior informed consent of the country of origin. If this is done, it would enable 
institutional mechanisms of all countries to ensure sharing of benefits of such 
commercial utilization by the patent holders with the holders of the knowledge i.e. 
indigenous communities whose traditional knowledge is used. Lastly, he finds that 
Geographical Indication Act, 1999 may offer some kind of indirect protection to 
traditional knowledge. It is possible that the holders of the traditional knowledge in 
goods produced and sold using geographical indication can register and protect their 
traditional knowledge under this law. 
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D. IMPACT OF PATENT SYSTEM ON TRADITIONAL KNOWLEDGE: N. S. 
GOPALAKRISHNAN42 

In the introduction, Prof. Gopalakrishnan talks about the most complex and socially 
sensitive challenge as India has to face in the field of intellectual property protection 
in the context of TRIPs agreement. It is the issue of granting patents to inventions 
based on the traditional knowledge of Indian origin as India is bound to protect 
inventions both product and process emerging from all over the world based on 
existing traditional knowledge that were not commercially exploited in the global 
market. The patent law is used to afford protection to the investments made and the 
corporate R&D units of the developed countries are racing for identifying and 
collecting materials and information from the existing traditional knowledge. One of 
the results is the illegal transfer ofthe knowledge from the communities of developing 
countries to the corporate houses of the developed countries for scientific analysis and 
creation of new products for global exploitation. It is the lack of technological 
capabilities, scarcity of capital, political inertia etc., existing in the developing 
countries, are responsible for the erosion and destruction of this knowledge base. 
Uphill tasks for India are to prevent the illegal transfer of the traditional knowledge 
base and to develop appropriate measures including technological and industrial 
capabilities to exploit these resources. On "Patenting of Traditional knowledge", at 
first he gives a definition of traditional knowledge and then categorises it into four 
types. According to him traditional knowledge is the information existing in the 
society which has been passed on by the previous generations. Four categories of 
traditional knowledge are as follows: 1. Information commonly known to the society 
with or without documentation and is in constant use by the people. 2. Information 
that is well documented and is available to the public for examination and use. 3. 
Information that is not documented or commonly known but known only to small 
groups of people and not revealed to others outside the group. 4. Information known 
only to individuals or members of the families and none else. Then he peruses the 
definition and exemption clause of patent under TRIPs agreement. He comes to the 
conclusion that it will put considerable limitation on countries like India for denying 
patent protection to new products based on traditional knowledge on the ground of 
public interest. He also says that from the analysis of the TRIPs provision it is clear 
that a product or process based on the traditional knowledge is patentable only if it is 
an invention i.e., new, involves inventive step and with industrial application, and not 
expressly exempted by the national legislation. On "Concept of Novelty and 
Traditional Knowledge" he discusses the elements of novelty to find out whether an 
invention based on traditional knowledge is novel.The concept of novelty presupposes 
that there should not be any prior knowledge of the invention by the public. The two 
requirements to find out whether an invention is disclosed or not are (a) prior 

42 Prof.N.S.Gopalakrishnan, "Impact of Patent on Traditional Knowledge", Cochin 
University Law Review, 1998, Pp.219-228. 
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publication and (b) prior use. The prior publication include ( 1) the publication of the 
information through the patent claims already filed before the authorities anywhere in 
the world or (2) the existence of the information in any publication or document 
available for public examination irrespective of whether any member of the public 
including the person claiming the invention has read it or not. The prior use is the use 
of the information in the course of the trade by a person or is within the common 
knowledge of the public or those involved in the trade. Thus it is only those 
informations in the form of a product or process not already in the public domain that 
is qualified for patent protection. "On an examination of the classification of the 
traditional knowledge, it is clear that in all most all cases the information is in the 
public domain. It is also not necessary that all these information are concerning a 
product or process. In the first case the novelty is lost in as much as the common 
public is aware of the invention and it is in use i.e., there is prior knowledge and prior 
use of the invention. In the second case the novelty is lost by prior publication since 
the invention is already documented and available to the public for examination 
irrespective of whether it is read by the public or not." In this context one can 
categorically argue that majority of the existing products and processes based on 
traditional knowledge will not satisfy the test of novelty. The lack of novelty will 
disqualify the products based on the knowledge to be treated as invention for the 
purpose of patent protection. About "Concept of Inventive step and Traditional 
Knowledge" he says that "requirement of inventive step is to demonstrate that the 
invention is the creation of the individual or individuals claiming monopoly. This is to 
ensure that substantial intellectual labour of the inventor is involved in the creation of 
the new invention. The quantum of application of independent thought, ingenuity and 
skill of the inventor is the matter of inquiry in this regard. This is achieved by asking 
whether the invention is obvious to a person skilled in the same field. The standard 
applied is that of a normally skilled but unimaginative person in the art at the relevant 
time." The traditional knowledge is passes on to the present generation by the 
previous generation. It is thus obvious that the present claimants have not contributed 
any independent thought, ingenuity or skill to establish a valid patent claim. Hence it 
is ample clear that traditional knowledge will not fulfil the requirements of patenting 
under TRIPs. Moreover, the traditional knowledge, except those in secret use, is in the 
public domain according to TRIPs, it has been considered as common property 
without any ownership. This enables any one to use it for further scientific analysis 
and bring out new products claiming patent protection depriving the custodians of this 
knowledge without any returns. The labour and efforts taken by the generations to 
keep this information alive and use it for social benefit is thus taken away without any 
recognition. Lastly, he advocates for a sui-generis law to protect traditional 
knowledge in India and emphasises India to acquire the technological and industrial 
capabilities to exploit traditional knowledge base after giving due share to the 
custodians of it, to take the advantage of the new patent system. "It is this legislative 
vacuum and the technological and industrial backwardness in India that are 
responsible for the transfer of the traditional knowledge to scientific community in the 
developed nations to reap the new fortunes without any obligations to the custodians 
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of traditional knowledge. This is in clear violation of the basic human rights - cultural, 
social and economic - of these people. If one is really concerned about the rich 
traditions of this country not being looted again and the protection of human rights, 
such legislation is the desideratum." 

E. INTELLECTUAL PROPERTY AND TRADITIONAL KNOWLEDGE: 
BOOKLET NO. 243 

In the "Introduction", this booklet of WIPO talks about the significance of traditional 
knowledge, raises some concerns due to its misappropriation and suggests appropriate 
measures to prevent it. It says that the traditional knowledge of the indigenous and 
local communities is the key to a diverse and sustainable future of these communities 
and their intellectual and cultural vitality. One of the challenges posed by modem age 
is to find ways of strengthening and nurturing the roots of traditional knowledge. This 
is due to the reason that this knowledge is being misappropriated worldwide for huge 
commercial gains. Traditional knowledge should not be used by others 
inappropriately without their consent and arrangements for fair sharing of the benefits. 
There must be greater respect and recognition for their values, contributions and 
concerns of traditional knowledge holders. In the "Key Concepts" part, definitions 
and use of terms, challenges confronting TK holders and legal protection for TK are 
discussed. 
The Booklet did not define 'traditional knowledge'. There are so many reasons for 
that. Firstly, the astonishing diversity of indigenous and local intellectual traditions 
and cultural heritage cannot be bundled together in to one single definition without 
losing the diversity that is its lifeblood. Secondly, it is not feasible or even desirable to 
find one form of international protection for traditional knowledge etc. Moreover, 
according to the Booklet, no form of legal protection system can replace the complex 
social and legal systems that sustain traditional knowledge within the original 
communities. It is only one form of protection i.e. the application of laws to prevent 
unauthorised or inappropriate use of traditional knowledge by third parties beyond the 
traditional circle and it is the IP form of protection. The basic question is-how can 
those qualities which make the knowledge traditional gain greater recognition and 
legal protection beyond the traditional circle, indeed worldwide, but in a way that 
remains appropriate, useful and beneficial for the holders of the knowledge. 
According to the Booklet, this traditional knowledge is dynamic in nature. It is not the 
old knowledge only. 'Traditional knowledge is being created every day, and evolves 
as individuals and communities respond to the challenges posed by their social 
environment. This contemporary aspect is further justification for legal protection. 

43 This is one of a series of Booklets dealing with intellectual property and genetic 
resources, traditional knowledge. Available at 
http://www.wipo.int/freepublications/en/tk/920/wipo pub 920.pdf. Visited on 12th 
January, 2011, at 11.45 PM. 
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This contemporary aspect is further justification for legal protection. It is not only 
desirable to develop a protection policy that documents and preserves TK created in 
the past, which may be on the brink of disappearance; it is also important to consider 
how to respect and sustain the development and dissemination of further TK that 
arises from continuing use of TK systems." On "Challenging Confronting TK 
Holders" this Booklet is of the view that due to some challenges the very survival of 
the knowledge is at stake. The challenges are external social and environmental 
pressures, migration, encroachment of modern lifestyles and disruption of traditional 
ways of life. These can all weaken the traditional means of maintaining or passing 
knowledge on to the future generations. Either through acculturation or diffusion, 
many traditional practices, associated beliefs and knowledge have been irretrievably 
lost. The Booklet mentions that the lack of respect and appreciation for such 
knowledge is one challenge. Another challenge is the commercial exploitation of their 
knowledge by others, which raises questions of legal protection of TK against misuse, 
the role of prior informed consent, and the need for equitable benefit-sharing. A 
further challenge is to address the international dimension of the protection ofTK and 
benefit-sharing for associated genetic resources, while !earning from existing national 
experiences. About "Kind of Legal Protection" the Booklet has explored some 
important points. These are as follows: LA comprehensive strategy for protecting TK 
should consider the community, national, regional and international dimensions; 2. 
Protection should reflect the aspirations and expectations of TK holders and should 
promote and respect for indigenous and customary practice, protocols and laws; 3. 
Economic aspects of development need to be addressed and the effective participation 
by the TK holders is also important in line with the principle of prior informed 
consent; 4. TK protection should also be affordable, understandable and accessible to 
TK holders. Holders of TK should be entitled to fair and equitable sharing of benefits 
arising from the use of their knowledge etc. Lastly, on "Forms of Protection" the 
Booklet talks about two forms of IP related protection. These are: 1. Positive 
protection: giving TK holders the right to take action or seek remedies against certain 
forms of misuse; 2. Defensive protection: safeguarding against illegitimate IP rights 
taken out by others over TK subject matter. Then the Booklet goes on to discuss the 
TK protection related important policy issues beyond the domain of IP. In 
'Environment', these are United Nations Environment Programme, Convention on 
Biological Diversity and United Nations Convention to Combat Desertification. In 
'Health' it is Primary Health Care Declaration of Alma Ata. In 'Trade and 
Development' it is Agreement on Trade Related Aspects of Intellectual Property 
Rights. In 'Food and Agriculture' these are International Understanding on Plant 
Genetic Resources and International Treaty on Plant Genetic Resources for Food and 
Agriculture. In 'Indigenous Rights' it is the Declaration on the Rights of Indigenous 
People etc. 
Next issue of the Booklet is "Positive Protection- Recognition ofiP Rights in TK". It 
says that as no single template or comprehensive "one-size-fits-all" solution is likely 
to suit all the national priorities and legal environments. Instead, effective protection 
may be found in a coordinated "menu" of different options for protection. This could 
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perhaps be underpinned by an internationally agreed set of common objectives and 
core principles that could form part of the international legal framework. The 
objectives include: l. Recognition of value and promotion of respect for traditional 
knowledge systems; 2. Responsiveness to the actual needs of holders of TK; 3. 
Repression of misappropriation of TK and other unfair and inequitable uses; 4. 
Protection of tradition-based creativity and innovation; 5. Support ofTK systems and 
empowerment of TK holders; 6. Promotion of equitable benefit-sharing from use of 
TK; 7. Promotion ofthe use ofTK for a bottom-up approach to development etc. 
On 'Use of existing intellectual property laws' it opines that the policy debate about 
TK and the IP system has underlined the limitations of existing IP laws in meeting all 
the needs and expectations of TK holders. Even then, existing IP laws can be 
successfully used against some forms of misuse and misappropriation of TK, through 
the laws of patents, trademarks, geographical indications, industrial designs, trade 
secrets etc. On 'Adaptations of existing IP through sui generis measures' it gives the 
idea of adaptations of existing intellectual property systems with examples of some 
countries to protect traditional knowledge and the need of the TK holders. On 'Use of 
sui generis exclusive rights' the Booklet says that as adaptations of existing IP rights 
systems also are not sufficient to cater to the holistic and unique character of TK 
subject matter, TK protection through sui-generis rights can be a better alternative. It 
also gives examples and explains the salient features of some of these sui-generis 
measures including the key issues of sui-generis measures. The key issues of sui
generis measures are: 1. What is the (policy) objective of the protection? 2. What 
subject matter should be protected? 3. What criteria should this subject matter meet to 
be protected? 4. Who are the beneficiaries of protection? 5. What are the rights? 6. 
How are the rights acquired? 7. How are the rights administered and enforced? 7. 
How are the rights lost or how do they expire? Lastly, on 'Other legal concepts for the 
protection of TK' it explains and discusses a broader range of legal concepts apart 
from the kind of exclusive rights used in most forms of IP law. These alternative 
conce}JtS are 'prior informed consent', 'equitable benefit-sharing', 'unfair 
competition' and 'respect for customary laws and practices'. 
On "Defensive Protection - Safeguarding against Illegitimate IP Rights over TK", the 
booklet discusses about the defensive protection. It says that "TK is protected 
"defensively" by steps that prevent third parties from obtaining or exercising invalid 
IP rights over the TK." Defensive protection has two aspects: 1. legal aspect: to 
ensure that the criteria defining relevant prior art apply to the TK, for example, this 
could mean ensuring that orally disclosed information must be taken into account and 
2. practical aspect: to ensure that the TK is actually available to search authorities and 
patent examiners, and is readily accessible, for example, can ensure that it is indexed 
or classified, so that it is likely to be found in a search for relevant prior art. The 
booklet is of the view that defensive protection has some limitations, cannot solve the 
problem alone and then suggests a comprehensive approach. "Defensive protection 
can be valuable and effective in blocking illegitimate IP rights, but it does not stop 
others from actively using or exploiting TK. Some form of positive protection is 
needed to prevent unauthorized use." Hence, a comprehensive approach to protection 
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needs to consider positive and defensive protection as two sides of the same coin. On 
'Amendment of existing WIPO administered patent systems' it briefly discusses the 
practical mechanisms for the defensive protection of TK which have been developed 
and implemented within countries and international organizations. In this regard, 
WIPO's work on defensive protection has included amendment of WIPO
administered systems and the development of practical capacity-building tools. 
The "Conclusion" says: "The call for protection of TK against misuse or 
misappropriation raises deep policy questions and practical challenges alike. The 
changing social environment, and the sense of historical dislocation, that currently 
affect many communities may actually strengthen resolve to safeguard TK for the 
benefit of future generations. Just as the technological value of TK is increasingly 
recognized and its potential realized, the challenge is to ensure that the intellectual 
and cultural contribution of traditional communities is appropriately recognized. This 
means taking greater account of the needs and expectations of TK holding 
communities concerning the intellectual property system. Its traditional qualities and 
frequent close linkage with the natural environment mean that TK can form the basis 
of a sustainable and appropriate tool for iocally-based development. It also provides a 
potential avenue for developing countries, particularly least-developed countries, to 
benefit from the knowledge economy. It requires respect for the values and concerns 
of traditional communities, as well as consideration of the full international policy and 
legal context, including a range of current international debates. Even new or 
expanded forms of IP protection would be inadequate to meet all the needs and 
expectations that have been voiced, but various forms of IP mechanism have been 
found to be practically usefuL The current WIPO process aims at distilling the 
practical and policy lessons of a wide range of experience in many countries, with a 
view to building a shared policy perspective and effective practical tools. The WIPO 
work is framing the core principles that should underpin the protection of TK. This 
offers a potential foundation for international legal development in the form of precise 
policy and legislative options for enhanced protection of TK through adapted or 
expanded conventional IP systems, or through sui generis systems. This may in tum 
facilitate further development of an international consensus on the more detailed 
aspects of protection, as the lessons of practical experience in achieving these 
principles are better understood and shared. This should lead to strengthened linkages 
between the needs and interests oftraditional communities, and the core public policy 
principles of the IP system." 

The articles and booklets surveyed above, have been delved deeper into the problem 
of bio-piracy and the misappropriation of the traditional knowledge associated with 
medicinal plants and found the ineffectiveness and loopholes of the present national 
and international legal frameworks, had shown the consequences and offered various 
legal and non-legal solutions to the problem from different angles and perspectives. 
No doubt, these analyses bring out some astounding facts about the facts of 
misappropriation. But these analyses altogether touches some of the areas, do not 
touch all the issues related to this problem and some important areas are left out. 
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Moreover, some of the analyses are partial in nature. After discussing the causes, 
while suggesting some solutions for the protection of the traditional knowledge, these 
have not advised complete solutions. These are not comprehensive in nature. Take for 
example: (A.} The definition of traditional knowledge. All most all the research works 
define TK as the knowledge of the traditional communities. This cannot be so in 
India's context. There are traditional knowledges associated with medicinal plants in 
India which cannot be identified with any specific community, rather it is the 
knowledge of the whole society, where each and every community-linguistic, ethnic, 
religious, social have equaL right. (B). Traditional knowledge is being misappropriated 
in different forms in India and in foreign countries. But these analyses have identified 
only IPR sector and foreign countries. But there are umpteen number of examples 
which clearly show that there are commercialisation of the traditional knowledge 
without having IPR n right over it . and India is a country where there is 
commercialisation of the traditional knowledge is occurring for which the country or 
the society is not getting any benefit. This aspect has not been discussed.( C). The 
concept of protection is narrowly analysed in these research works. Protection does 
not necessarily mean negative protection; it does not only mean taking measures to 
stop misappropriation of the knowledge by way of obtaining wrongful patents i.e. bio
piracy but there only these aspect has been emphasised. It also has so many positive 
aspects-preservation of the medicinal plants, augmentation, continuous and systematic 
research works etc, sustainable use are also important. But these are not focussed. (D). 
There is no discussion as to how to protect and preserve the huge undocumented 
traditional knowledge about herbal medicine, many of which are lost and going to be 
lost in near future. 
Here lies the significance and importance of the present research work. The present 
research work attempts to make a comprehensive analysis of the problem by taking 
into account all the major areas with national and international experience, for 
example, there are other ways of commercial exploitation of traditional knowledge 
happening in India but was not attracted the notice of anyone or the definition of 
traditional knowledge etc. It also attempts to offer a viable and wide range of full 
protection mechanism-positive and negative, for the traditional knowledge of India 
about the medicinal properties of the plants, which was not envisaged and explored 
ever before. 

METHODOLOGY OF THE RESEARCH 
Basically, the research methodology is theoretical and empirical. The methodology in 
some of the chapters is theoretical when it follows the process of analysis of the 
national legislations and international agreements. This analysis includes descriptive 
and comparative methods. While doing that, the steps which have been followed are: 
l.(A). Selection of national legislations of India. l.(B). Collection of national 
legislations of some developed and developing countries. l.(C). Selection of 
international agreements. l.(D). Selection of international declarations; 2.(A). Study 
of the Indian laws and the laws of other countries. 2.(B). Study of the international 
agreements and international declarations. 3.(A). Explanations of the national 
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legislations oflndia and some other countries. 3.(B). Explanations of the provisions of 
the international agreements and other international declarations. 4.(A). Analysis of 
the provisions of the Indian laws and the laws of other countries. 4.(B). Critical 
analysis of the various provisions of the international agreements and international 
declarations. 5. Conclusion and comment about the nature of those provisions in those 
agreements and legislations. 6. Suggestions for the enactment of a model set of 
binding international or national legislations for the protection of traditional 
knowledge associated with medicinal plants. Before doing that firstly it follows the 
descriptive and then it follows the analytical method of construction and 
interpretation. Moreover, while interpreting and construing the various Articles and 
Sections of International Agreements and National Laws, it follows the golden rules 
and mischief rules, to find out the actual and intended meaning of all of them, with the 
objective to know the consequences of these agreements and legislations in national 
and international IPR field associated with traditional knowledge vis-a-vis medicinal 
plants oflndia. 
The methodology in some of the chapters becomes empirical when it takes into 
account the secondary data i.e. USA, Indian and EPO patent documents or the 
documents about the various ayurvedic products of various Indian companies and 
trusts. The steps which are taken to do research in these areas are: 1. Selection and 
collection ofthe above mentioned secondary data from the internet (most of the cases) 
and books. 2. Study of those above mentioned secondary data to have a general and 
specific idea about those. 3. Explanation of these above mentioned information of the 
data to give a general and specific idea about these. 4. Critical analysis of these above 
mentioned secondary data by following the proper and appropriate tools and 
techniques to find out the relevant and necessary informations for the purpose of the 
research. 5. Conclusion and comment on those above mentioned secondary data 
related to existing facts 6. Suggestions for the future course of action to have a 
comprehensive policy and protection through national and international legislations 
legislation for the protection of traditional knowledge associated with medicinal 
plants. 
For the purpose of collecting data about the medicinal plants of Cooch Behar, West 
Bengal, it relies on primary data. The data about the medicinal plants which are 
grown and used as herbal medicines, has been collected through conversation or 
discussion method. 
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CHAPTER I 

TRADITIONAL KNOWLEDGE DIGITAL LIBRARY: A RICH 
SCIENTIFICAL HERITAGE OF INDIA 

INTRODUCTION 

The centuries old traditional knowledge associated with medicinal plants has a strong 
scientific base in India. India is an ancient country of the world with rich cultural 
heritage. This cultural heritage includes an enriched and amaging scientific 
knowledge. There is a tendency to look down on everything including knowledge of 
this country. This is the legacy of thousands of year's colonization. The truth is that 
India is not intellectually inferior to any nation and India's treasure of knowledge is 
also enviable. India is also enriched with vast scientific knowledge and was well 
advanced in science and technology. Traditional knowledge associated with medicinal 
plants is the vindication of this fact. Sometimes developed countries do not recognize 
that there was great study and research for thousands of years to acquire the 
traditional knowledge of medicinal plants. They do not appreciate that how much 
time, energy and labour had been given for study, research and experiment to find out 
the medicinal properties of the plants. That is, how it was possible to find out that 
turmeric has wound healing capacity or neem is pesticide resistant? These scientific 
discoveries and inventions are the result of in-depth study and research. Ancient 
India's contribution to the development of science and technology cannot be denied. 
Pedagogy may be different, but results are same. The modem attitude is that unless 
traditional knowledge is proved in modern laboratories by following the western 
system of analysis, the knowledge is not knowledge to be worthy of IPR protection 
and cannot be accepted as knowledge. Reaffirmation of such scientific knowledge is 
welcome but the claim that it is new and non-obvious invention is not tenable. It is 
also not acceptable that such information is falsified without analyzing them through 
clinical trial and claiming that they have invented something novel from the existing 
knowledge and which was non-obvious. Same view was echoed by Vandana Shiva in 
her very famous book-the Plunder of Nature and Knowledge: "Science is an 
expression of human creativity, both individual and collective. Since creativity has 
diverse expressions, science as a pluralistic enterprise refers to different ways of 
knowing. It is not restricted to modem Western science, but includes the knowledge 
systems of diverse cultures in different periods of history. Recent work in the history, 
philosophy and sociology of science has revealed that scientists do not work in 
accordance with an abstract scientific method, putting forward theories based on 
direct and neutral observation. Scientific claims, like all others, are now recognized as 
arising not out of a verificationist model, but from the commitment of a specialized 
community of scientists to pre-supposed metaphors and paradigms, which determine 
the meaning of constituent terms and concepts as well as the status of observation and 
fact. These new accounts of science, based on its practice, do not leave us with any 
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criteria to distinguish the theoretical claims of indigenous non-Western sciences from 
those of modern Western science. That it is the latter that is more widely practiced in 
non-western cultures has more to do with Western culture and economic hegemony 
than with cultural neutrality. Recognition of diverse traditions of creativity is an 
essential component of keeping diverse knowledge systems alive."1 The strong 
scientific base of traditional knowledge is ayurveda- a unique method of diagnosis 
and treatment of the disease and to remain free from disease. The use of various parts 
of the plants, mixing them with other things is done according to the guidelines of 
ayurveda. It is the documented part of traditional knowledge of medicinal plants 
which is available in various ancient Sanskrit books. Apart from this, there is also 
traditional knowledge which is informal in nature and people in India have the 
common practice to use them for cure or to remain healthy since the time 
immemorial. 

AYURVEDA-SCIENCE OF LIFE2 

(A).MEANING: Ayurveda is derived from two roots: Ayuh and Veda. The Literal 
meaning of the tenn is 'Science of Life'. It is regarded as upaveda of Atharvaveda. 
The objective of Ayurveda is to protect health of the body and to alleviate disorders in 
the diseased. This 'Science of Life' is a holistic system of medicine from India, which 
evolved from Brahma sages of Ancient India 5000 years ago. The philosophy of 
Ayurveda defines life as a complex whole which is conjunction of body, sense organs, 
mind and soul. It deals life as the intelligent coordination of our four parts, the soul, 
the mind, the senses, and the body, with the totality of nature and the cosmos. Health 
is not just a state of the body. Human beings interact with the seasons, planetary 
changes of the earth, and moon, other planets, as well as orbiting relationships within 
our lives, our loved ones and friends, co-workers etc. They affect and are affected by 
every other animate and inanimate thing in existence. Bringing all of this into balance 
is the key to living healthy. The uniqueness of this science is that it emphasizes on the 
preventive aspect, to protect the health of the healthy and normal individual. For this 
there are guidelines for ideal routine, diet and herbal medicines according to 
individual constitution and social health. 

A person inflicted with disease can be treated by two ways i.e. purifciation to 
eliminate vitiated dosa (deranged body humors); the other is to pacify vitiated dosa by 
medicines. To fulfil these two aims, the subject matter of ayurveda has been divided 
into three sutras (tri aphormism) Hetu-causes for both health as well as disease; 

1 Vandana Shiva, "Biopiracy: The Plunder of Nature and Knowledge", in 
'Knowledge, Creativity and Intellectual Property Rights' RFSTE, Nesw Delhi, 1997, 
Page 8. 
2 Extracts of the discussions regarding Ayurveda from TKDL, Available at 
http://www .tkdl.res.in/tkdl/langdefault/ Ayurveda/ Ayu Home.asp?GL=Eng. Visited 
on 2nd January, 2012 at 11 AM. 

45 



Linga-Symptoms of healthy and diseased; Ausadhi'-therapy' for promotion and 
maintenance of health and elimination of disease. The science of Ayurveda has 
simplified the organizational layout of the body into three basic components, Dosa 
(Body Humours), Dhatu (Tisse) and (Mala). Body is originally composed of dosas, 
dhatus and malas and as such try to comprehend their characters being delivered 
hereafter. One whose dosas, dhatus and malas are in the state of equilibrium and who 
has cheerful mind, intellect and sense organ, is termed as 'Svastha' (Healthy). 

(B).SALIENT FEATURES OF AYURVEDA: l.It focuses on establishing and 
maintaining balance of the life energies within us, rather than focusing on individual 
symptoms; 2.It recognizes the unique constitutional differences of all individuals and 
therefore recommends different regimens for different types of people. Although two 
people may appear to have the same outward symptoms, their energetic constitutions 
may be very different and therefore call for very different remedies; 3 .To balance the 
elements and the doshas of the body and the senses, there are many treatments, 
therapies, and exercises available. To balance the elements of the mind, meditations, 
mantra, and exercises are often used. Massage and rasayana treatments, along with 
visualization, pranic breathing, and other practices,allow personal access to intuition, 
and the innate knowledge of the soul; 4.Ayurveda believes five basic elements 
Pancamahabhutas (space,air,fire,water and earth) manifest in the human body as three 
basic humours known as tridosas(Vata,Pitta and Kapha). These three govern 
creation,maintenance and destruction of bodily tissues as well as the assimilation and 
elimination.Each person is born with a unique combination of these dosas which 
decides their basic constitution called Prakruti.Understanding of each person's 
Prakruti for deciding their personal diet and exercise pattern, supplements and 
medicinal herbs,cleansing and rebuilding therapies that is right for them are among 
the chief methods, Ayurveda employs for the maintenance and restoration of health. 

(C).DIFFERENT BRANCHES OF A YURVEDA: Ayurveda has eight divisions: 
Kayacikitsa (Medicine), Salakya (dealing with disease of supra-clavicular region
ENT. & Optha.), Salyapahartrka (dealing with extraction of foreign bodies- Surgery), 
Visa- gara-vairodhika-prasaman (dealing with alleviation of poison, artificial poison 
and toxic symptoms due to in take of antagonistic substance -Toxicology ), Bhuta 
Vidhya (dealing with spririt or organisms-Psychiatry Medicine ),Kaumarabhrtya 
(Pediatrics ), Rasayana (dealing with promotive measures-Rejuvenates ) and 
Vajikarana ( dealing with aphrodisiacs-Aphrodisiac). 

(D).BASIC PRINCIPLES OF AYUEVEDA: In short, basic principles of Ayurveda 
deal with (1). Trigunas: Three fundamental universal energies or essential 
components of human beings-satya, Raja and Tama. Ayurveda provides a distinct 
description of people on the basis of their Manasa (psychological) Prakriti 
(constitution). Genetically determined, these psychological characteristics are 
dependent on the relative dominance of the three gunas. While all individuals have 
mixed amounts of the three, the predominant guna determines an individual's mansa 
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prakriti. In equilibrium, the three gunas preserve the mind (and indirectly the body), 
maintaining it in a healthy state. Any disturbance in this equilibrium results in various 
types of mental disorders. (2). Pancha Mahabhutas: Five basic elements viz.-Akasha 
(Space), Vayu (Air), Teja or Agni (Fire), Jala (Water) and Prithvi (Earth) and Sound, 
Touch, Vision, Taste and Smell are their properties. Every human being is composed 
of the Pancamahabhutas.They are mixed in an infinite variety of relative proportions 
such that each form of matter is distinctly unique. Although each element has a range 
of attributes, only some get evident in particular situations. Constantly changing and 
interacting with each other, they create a situation of dynamic flux that keeps 
everything going; (3). Tridosas: Three Body Humours viz.-Vata(Air),Pitta(Bile) and 
Kapha(Phlegm). These tridosas are basically three different forms of energy. They 
are the primary and essential factors of the human body that govern the entire physical 
structure and function. Vata, Pitta and Kapha are responsible for all the physiological 
and psychological processes within the body and mind-dynamic forces that determine 
growth and decay. (4). Saptadhatus: Seven types of body tissues :viz.- Rasa (fluid) 
Dhatu, Rakta(blood)Dhatu, Mamsa Dhatu,Meda (fat) Dhatu,Asthi Dhatu,Majja Dhatu 
and Sukra Dhatu. Nourishment of these seven body tisuues takes place in sequential 
manner with original material provided by digested food materiaL (5). 
Trayodosaagni: Thirteen types of digestive fires i.e.Jatharagni (gastric fire). The 
biological fire that governs metabolism. (6). Trimalas: Three types of Body Wastes 
:viz.-Purisa (faeces),Mutra (urine) and Sveda (sweat). Malas are the various waste 
products of food.The three primary malas being Purisa(faeces),Mutra (urine) and 
Sveda (sweat). The tridosas must be in balance to ensure normal evacuation. 
Ayurveda clearly states that only a balanced condition of dosas, dhatus and malas is 
arogya (good health or disease free condition) and their imbalance is the cause of ill 
health or disease. 

STUDY CONFIRMS ANCIENT THEORY OF BODY CONSTITUTIONS
GENE PROOF FOR AYURVEDA 

"A genetic study by Indian scientists appears to have corroborated a centuries-old 
ayurveda concept that classifies all people into one of several body constitutions used 
by traditional doctors to tailor individualized treatments. Researchers at the Institute 
of Genomics and Integrative Biology, New Delhi, have found subtle yet significant 
differences in genetic activity and the body's biochemicals between people from each 
of the three distinct body constitutions-Kapha, Pitta and Vata. Ayurveda practitioners 
believe that susceptibility to disease is determined by a person's constitution which, 
according to ancient texts is fixed at birth. People with extreme constitutions are 
classified as Kapha, Pitta and Vata,but most people belong to a combination of these. 
Now biologist Mitali Mukherjee and her colleagues at the JGIB have discovered that 
individuals from within each of the extreme constitutions appear to share gene activity 
patterns- among housekeeping genes and genes involved in diseases. It was surprise. 
The body constitutions defined in ayurveda appear to be reflected in gene activity and 
in blood tests. Mukherjee said. The findings appeared last week in the Journal of 
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Translational Medicine. This is perhaps the first biological evidence to support a 
central concept of ayurved, said Marthanda Varma Sankaran Valiathan, a cardiac 
surgeon and former director of the Sri Chitra Tirunal Institute of Medical Sciences, 
Thiruvananthapuram. 'There is more in ayurveda than herbal medicines. This work is 
exploring the biology of traditional medicine', he said. The IGIB researchers screened 
more than 800 healthy men and women from northern India and asked two ayurvedic 
practitioners to classifY them by body constitutions. Then they picked 28 kapha, 29 
pitta and 39 vata individuals for the study and conducted blood tests and used a 
technique called micro-array analysis to monitor the activities of thousands of genes. 
Kapha men, for instance, had high levels of bad cholesterol and triglycerides than 
Pitta or Vata men. Differences also surfaced in the activities of genes involved in the 
immune system, certain diseases, and in body's housekeeping functions. These 
findings are consistent with the traditional ayurvedic view that Kapha individuals are 
susceptible to obesity and heart diseases. 'Biochemical parameters have a range of 
normal values-healthy people with extreme constitutions have their values on the far 
left side or the far right side of this normal range,' said Bhawna Prasher, an ayurvedic 
doctor who participated in the study. "3 

SOME OBSERVATIONS ABOUT AYURVEDA 

The gist of the all the discussions about ayurveda is that it looks beyond individual 
symptoms. It gives emphasis on the totality of humen beings. Ayurveda is a science 
and on the other a philosophy of life. It has a holistic approach towards life, to make a 
better life with psychological, physical, moral and spiritual- a very balanced condition 
of a truely healthy life. Basically ayurveda recognizes three basic elements or 
bioenergetic forces. These are Vata, Pitta and Kapha. These elements actually control 
all physicall or mental process. Vata controls moments within the body; Pitta controls 
digestion and all biological processes and the Kapha does control the tissue fluids, cell 
growth and firmness of the body. Imbalance of these three bioenergetic forces causes 
illness. The function of ayurveda is to bring back balance by correcting imbalance and 
prevents imbalance in the human body. This great science and applied science of 
ayurveda in India has been an integral part of Indian culture and tradition. One 
advantage of the herbal ayurvedic medicines is that these medicines have no side 
effects likely to the so called modem alophathic medicines. Medicinal plants are those 
plants that provide medicines - to prevent disease, maintain good health and cure 
ailments. Its mode of application and use for the above mentioned purposes is directed 
by the science of Ayurveda after the proper diagnosis by ayurveda practitioners 
according their own unique scientific system for which there is written description. 
Though all the knowledge is not in the domain of written description, some of them 
are in the oral description which are held secreatly by some indigenous or village 
communities and outside the purview of organized ayurvedic system. These 

3 THE TELEGRAPH, 16TH SEPTEMBER, 2008. 
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descriptions and earlier discussions about ayurveda makes it ample clear that how 
much through and in-depth knowledge had with the propounders and discoverers of 
this method of diagnosis, causes of ailment, treatment and types of applying 
Ayurvedic medicines. Without vast knowledge and research on anatomy and 
psiosiology of those ancient scientists and researchers, it was quite unbelieveable and 
impossible for them to discover and invent. Little is known about the past history of 
science oflndia. It is completely lost except a few. 

Prof R.A.Mashelkar says: "Ayurveda encompasses the total sweep of life sciences 
and pursues the quest for understanding life in all its ramifications. Ayurveda is one 
of the earliest systems of health care. It is not a mere compendium of therapeutic 
recipes. Nor is it the first one to use herbs. These have been used from times 
immemorial. Instead, it is one of the earliest frame-works, which systematized 
knowledge. This framework is not only self-consistent but also uses cause and effect 
arguments to correlate manifestations of sickness, its causes and treatment. When this 
framework was developed in ancient India, the notion of a molecule did not exist. Nor 
was the definition of a cell and the role it plays in life processes known. In spite of 
this, it offered an effective treatment for many disorders, particularly, which have 
multiple causes. For some degenerative diseases, most Indians consider it to be the 
treatment of last resort. There is a general belief that when all other treatment fails, 
Ayurveda may yet succeed; and it often does.'.4 It is true that ayurveda in some 
respects, cannot compete with so called modern alophathic medicines. In spite of 
that,in an environment of overdrrugging, chronic and degenerative ailments, new 
viruses and superbugs outstripping new cures, adverse chemical impact of allopathic 
medicines, ayurveda offers long-term benefits, sometimes as alternatives, sometimes 
an effectivesupport therapy and preventives. But in other cases ayurbeda, it is the 
only better alternative. To compete with so called modern allopathic treatment and 
use of medicine, it needs more and more research and study linking it with modern 
science. In the pre mediaeval and mediaval period there was a dark phase for 
ayurveda, there was a gap of some couple of centuries. It could not be developed the 
way it should have been by competiting with the western system of alopathy. No 
fundamental research took place to develop the subject and its application on adding 
value to the then existing knowledge. As a result Ayurveda lagged behind and could 
not keep space in the modern medicinal science. There are many reasons for that
political, social, economic, cultural, and educational. One of the reasons is the failure 
of link between Ayurveda and the modem science. In the west they take the 
advantage ofthis linkage between alophathy and the modern science. 

4 R.A.Mashelkar, "Intellectual Property Rights and the Third World" Volume-7, No-
4, Journal oflntellectual Property Rights, p 312, July 2002. 
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ESTABLIHMENT OF TRADITIONAL KNOWLEDGE DIGITAL LIBRARY, 
ITS ROLE AND EXAMPLES OF DOCUMENTATION OF TRADITIONAL 

KNOWLEDGE 

A recent study by an Indian expert group examined randomly selected 762 US 
patents, which were granted under A61K35/78 and other IPC classes, having a direct 
relationship with medicinal plants in terms oftheir full text. Out of these patents, 374 
patents were found to be based on traditional knowledge not that all of them were 
wrong. The Governments in the third world as well as members of public are rightly 
concerned about the grant of patents for non-original inventions in the traditional 
knowledge systems of the developing world.5 In this backdrop Traditional Knowledge 
Digital Library has come up with a very encouraging and partially practical solution. 
Biopiracy incidents are being solved also to some extent with the work ofTKDL. The 
initiative must deserve praise and appreciation for the achievement. Actually TKDL is 
a digital library containing the detail information of the medicinal values of medicinal 
plants and has achieved an international acceptability. TKDL lists in encyclopaedic 
detail the 200,000 treatments. The then Govemment of India took the steps to create a 
TKDL on traditional medicinal plants and systems, leading to a Traditional 
Knowledge Resource Classification (TKRC). Linking this to International Patent 

-Classification (IPC) System will mean building the bridge between the knowledge 
from old Sanskrit Shloka and the patent examiner of USPTO or EPO or other 
countries. This will eliminate the problem of the granting of wrong patents, as 
because the Indian prior art or public domain knowledge will be brought to the notice 
of the examiner. The database which took 200 researchers eight years to compile 
meticulously translating ancient texts is being used by EPO to check against bio
prospectors. 

Eventually the creation of TKDL could serve a bigger purpose in providing and 
enhancing its innovation capacity. It could integrate widely scattered and distributed 
references on the traditional knowledge systems in a retrievable form. It could act as a 
bridge between the traditional and modem knowledge systems. Availability of this 
knowledge in a retrievable form in many languages will give a major impetus to 
modem research in the developing world, as it itself can then get involved in 
innovative research on adding further value to this traditional knowledge; an example 
being the development of an allopathic medicine based on a traditional plant based 
therapeutic. Sustained efforts on the modernization of the traditional knowledge 
systems of the developing world will create higher awareness at national and 
international level and will establish a scientific approach that will ensure higher 
acceptability of these systems by practitioners of modem systems and public at large.6 

Inscriptions of some of the plants along with their medicinal values, taken from 

5 R.A.Mashelkar, "Intellectual Property Rights and the Third World" Volume-7, No-
4, Journal oflntellectual Property Rights, p 312, July 2002. 
6 Ibid. 
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TKDL are shown in the following without any editing the way these are in TKDL 
documentation. The reason for selection of these medicinal plants is that there are 
patents on their medicinal properties, inspite of there is prior art in the form of written 
documents. It is not that those plants are patented but, the active bio-chemical 
constituents of the barks, leaves, roots, flowers, seeds or stems have been patented. 

TKDL DOCUMENTATION ON PRIOR ART ABOUT INDIAN MEDICINAL 
PLANTS: 7 A VERBATIM TRANSCRIPTION OF TKDL DOCUMENTS8 

l.Cassia fistula-Amaltas 

7 Avail~bi~ ~t- ·•·· ··· 
http://www .tkdl.res.in/tkdl/langdefault/ common/TKD L Advance Query .asp ?GL=Eng. 
Visited on 2nd January, 2012 at 10.16 AM. 
8 Available at 
http://www .tkdl.res.in/tkdl/langdefault/common/TKDL AdvanceQuery.asp?GL=Eng. 
Visited on 241

h May, 2011 at 10 AM. 
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J · ·· · ·· !Root(mtla),B~rgenia ciliata(Haw,) Styrnb~ Syn.: R Hgulat~ Engl.) Aery~ • ·. 1 

t .. ,'i~~~~~~~;~~~;;2J~~r:crc,tj~CG'i"tJ;. j 
2.Cuminum cyminum-Jeera 
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3. Terminalia chebula-Harad 
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4.Piper nigrum-Kali marich 
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lK. ~~.4-61Pl/~65';.A?~·r t:91oo, A:P;r~.;31/oo, 1 
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5.Ricinus communis-Erand 

6.Phyllanthus emblica-Amla 

~ya .. ~ftr~t~IiJ':Ra~}"~ttJ~~~~t· 
~ .__.. -~ 

u ~'( ,, -~ ·1:~"'; 

;:~ 
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·it,:, 
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7.Punica granatum-Anar 

. . 

··""''''"' ll:iiOO,A6lK l3cf)OO, A6lK 36/185,A61K 
A6lP 1/06, A61P l/12, /\61P 29/00, A61P 
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8.Momordica 

charantia

Karela 

ttg():UJtastnaJI,AicotJutum ferox 
all. ex.:Ser.· (vatsan¢bha.b1{eda}Roottub~r(m~lakanda),Sulphur(Gandhaka) 
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1 urified ("udclha),Orpiment YArsenic trisulphide(harit¢la) Purified ; 

l
l __ "l:l~(Jha~} mo~djca charanti~_ · .¢ravellik¢) . , j 

- - t.B&' low~r}Fmit& C"angaJ, - · 1 
'-"----- ~ ., -~ 

9. Tinospora cordifolia-Guruchi 

years 
Mll¢V:apr:aki~¢~a ;cakradattaa ,Bhai%ajya Ram¢vala , 

IK•e:Y,~OI'tl(l§}/J.ngte<Uelltt(J~) : · Zingiber officinale Roscoe(¢rdrat<a, 0U ' 0 ha) 
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; !Rhizome(prakanda},AconitiJ.nj heterophyllum Wall. ex Royle(ativi%¢) Root ! 
I llakanda rqtilndus Linn. J C)l:perus scado~us R .. B:r. A perus i 

I' .. .• •... .~~·~~~·~:i~tJ 
i · . liira Ienu}.Karst{bWnimb · · ~kllame hal . : : .' : ·. :> 1 

~.~.4'•t!#f~~~~~~~~;~~~~~~~]~:J 
1 O.Boswellia serrata-Salai 
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1 !.Cym!Y:'m3 sylvestre-Gurmara 
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,1, ·.• .·· rr1ma J~LSt~w~it ~x:B.randis(k~rka~~o-:~go) (}a!l(kQ9ag~ha),Cqccinia ........... ~ •... · :j 

:····~"2~it!t~~~~=~] 
12.Bacopa monnieri-Brabmi 
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13. Withania somnifera-Ashwagandha 
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14. Terminalia arjuna-Arjun 
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15.Aioe barbadensis-Ghritakumari 

16.Cajanus cajan-Arhor 
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17.Swertia chirayita-Chirata 
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18.Curcuma longa-Haldi 

19.Azadirachta indica-Neem 
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20.Allium sativum-Rasun 
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21.Zingiber officinale-Adrak 
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22.Nigella sativa-Kala jeera 
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:'ft~)JttJP~!nt:(}tJrc;Jtto~i:n2:>-P1~~·se!~.:NataJ~tV~faja),Spr~~J/ , 
l:M:~lla;t:isol~t19!l:~~rt4r()li\e gra:lllfl!JJ.;:Jmorexia ( at()c~ka}" • . .· · · • · , ·. · 

. · ... · ... · . tK36/P(): A61K.. 36/23, A()1J< 
')6167, A61K.36/7l,A61K66l7:H, 

~P~~~9'8,.~:J~(j·~i:~;g,~/9{l~if;;·i\6JK,:..9t· .. , • A61P 1112, Ao·tf? l11A;>A61;P. 

t•cJ~l:la,i':J~aJ·);a,:R;atn¢:1{;wr·a \Caraka Sa%hit¢ ~ . ., . . . 
·• (mllJ'ica) Fntit(ph~h~),l'J1gei1:f .· 

.~...;u.~;:u..J~~ ... ""'~'.~,·"~' .. ""11'>C'J ~".· . . •. · · . . . . . · phal¢sthi),Cissanipe los 
!.,., . .,,..,,."' Root(mlla)~Garcinia indica Chois.(v··k%¢mla) 

JariCIUJl·a pedunculataRo:xb. I Rheum australe D. Don Syn.: R 
'""'"'-'"" Wall. ex Meissn;(a,mlavetasa) Fruit(phala)~Black Salt/Sodium sulphate 

· with sodium chloride(sauvarcala lava' a) ,Rock salt I Indian rock 
lavana),Curcuma zedoaria (Christm.) RoscoeCOaoa, karc:ra) 
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, Root(m:ta),.l'erula ·roetioa r(!ge]lhi-.gu) Fried I Parqlied(O:harjita );Gardenia 
.,lgilmm:~fera Jt1nn. f. (n¢aah1-->gu, m.,.,gl.lpatrlk¢, ve'upatrfk¢) 
Exudate(n1ry¢.sa),~m:m:oniuro chloride( viZ a lava' a) , 
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23.Hygrophila auriculata-Kulekhara 
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tft~~R:clnt(.Paticafig~t)~J!l$tlcia••·;.~4to~.~\.$~~-f~, ••.. 
11~jdhat<ld~vil~!e~2ij~~§f~~~s~) I:ea . ')j~.(pippiiio)J?ruitC ~ 
IPl~a:r~rJ;.~;yplef,1;1JS'1'.o if •.. t.J11. 1<1. us'~.-'.i .n .. J n .. (Cyperus . . . . • . . .. £lr~ /Cyp~rus · .•. 
jatlli1CltnilC~Um :J3aker( mQstaka, ga·2adlrv¢).1Ulizonie(prakanda),)\:COTUS .calamus 

.( vac¢)Rhi:ZQ:PW(prak:anda),Coriandrum·satiyumLinn.(dh¢nyaka) Fruit( 
racemosus Willd.eat¢vard, med¢-mah¢med¢ (sth¢n¢panna 

Root( m:la:),Sida cordifolia Linn.(bal¢) Root( m:la),Anethum sowa 
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24.Brassica rapa-Sarson 
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25.Euphorbia Hirta-Dudhi 
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26. Ocimum tenuiflorum-Tulasi 

·· · •··· .· ... ili~h~~WH~~.Qrroagic 

·•··•.·.· ...•. · ....• ••.·· ..••.•. ·.·. :A61~3J;~o·~·A61K36/I8$~A~IK 
· · · •·• ·· · ·•· . •·•. ·.··· .. ·. . ~·6·lKx3'6t1o A6;1K J6h38 A61K '·. . . . . . . . .. . . . . ....... :.·.· .. · .. ~.. . ' , ~ 

· l/f)6,A61P .1/12, A,61P 7/04, C08L 3/02 
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27. Phyllanthus amarus-Jar amla 
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28. Adbatoda zeylanica-Vasaka 

29. Zizypbus jujuba-Ber 
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30. Andrographis paniculata-Kalomegh 
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CONCLUSION 

Above referred TKDL documentation is the verbatim transcription of what is found in 
TKDL itself. This documentation states the names of some of the Indian medicinal 
plants and reveals the different medicinal values of these plants, which can be utilized 
for the treatment of various diseases. It is significant to note that medicinal values 
mentioned against the respective plants were in the public domain for centuries and 
are also mentioned in some modem Indian books. The TKDL documentation states 
the names of those books written in different Indian languages. It signifies that there 
was 'prior art', about those medicinal plants. 
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The above mentioned TKDL documents are but a few examples selected for the 
present study. These plants have Indian as well as foreign patent on their medicinal 
values, despite proven existence of prior art relating to them. 

Although the documents are not exhaustive in describing the medicinal attributes of 
each plant, many other medicinal qualitities are contained in several other documents 
and text books. However the authenticity of the TKDL documentation vindicates the 
fact that India has rich store of traditional knowledge associated with medicinal 
plants. It further proves how advanced India was in science i.e. medicinal science 
during the ancient period. 
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CHAPTER II 

PATENTS ON MEDICINAL PROPERTIES OF INDIAN PLANTS ASSOCIATED 
WITH TRADITIONAL KNOWLEDGE IN INDIA AND FOREIGN COUNTRIES 

INTRODUCTION 

Another type of bio-piracy requires serious scrutinyhappening. It occurs within and outside 
India. According foregoing discussions there are basically two categories of bio-piracy in 
foreign countries from India's traditional knowledge. Even if there is prior art and the 
traditional knowledge in public domain on the claimed patent application, it is just 
suppressed and denied and without proper and effective search of the prior art by the Patent 
Offices, and the process is completed and patent is granted. The patentees start exercising 
their rights aggressively worldwide. Needless to point out such patents are not novel because 
it not only draws upon but also consists of the traditional knowledge. The original holders of 
knowledge do not get any recognition and benefit. Though the present generations have not 
invented the medicinal values of the plants but preserving, protecting and developing, 
innovating and transmitting them to the next generations are also great intellectual exercises, 
on equal footing with inventions. Invention is not mere intellectual effort as is perceived by 
present criterion. Sometimes the claimants refuse to accept and acknowledge prior art 
documents. Consedered it is not 'document' according to their national laws of patent. This 
is due to the reason that the 'document' is not published according to their own system, 
procedure, and language or is not understandable etc. On other occasions prior art i.e. prior 
use of the herbal-medicine in foreign country is not admitted. This type of patent is on non
original invention for product or process though fulfilling the criteria of novelty or non
obviousness but is built upon public domain traditional knowledge. Traditional knowledge 
often provides researchers with a lead to isolate valuable active compounds within the 
medicinal plants. Such genetic or biological resources are associated with the age old 
traditional knowledge and practices through the utilization and conservation of the resources, 
occurred over generations. This type of invention and subsequent granting of patent has 
raised controversy and has become a major issue of debate in different national, regional or 
international fora since it is not original and pure invention as such. There is a need to 
understand the distinction between the patents granted based on modern research and patents 
categorized as traditional knowledge based. The grant of patents on non-original inventions 
of traditional herbal medicines based upon existing traditional knowledge of the developing 
world is causing a great concern, as such existing traditional intellectual property is not 
protected and commercialisation of public domain knowledge after developing it without 
giving moiety of benefit to the holders of knowledge, is taking place. That invention would 
not have been possible by the so-called inventors unless he had access to prior art and 
studied, researched and understood prior art. There is vast difference between original 
invention and non-original invention. It is an example of unreasonable classification where 
two qualitatively different and distinct categories of inventions are treated equally and get 
equal protection. This non-original inventions and granting of patents for them is 'white 
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colour bio-piracy.' WIPO and CBD and other national and international NGOs are all against 
this sort of bio-piracy and are seriously negotiating and struggling to explore ways to stop it 
by imposing some terms and conditions. One disturbing fact is that Indians researchers, 
scientists or research institutes and companies have also obtained this sort of patents on non
original inventions depriving Indian traditional knowledge its rightful protection and in 
initiation of the foreigners of foreign institutes and companies. Certain instances are recorded 
in the following three schedules to demonstrate the foregoing instancs of exploitation. First 
Schedule is about the list of foreign patents on non-original inventions based on Indian 
traditional knowledge and the Second Schedule is on Indian patents based on own country's 
traditional knowledge. The paradox is that India has been fighting against this kind of bio
piracy against those developed countries in the regional and international forum and it itself 
is granting patents on non-original patents by totally disregarding CBD or Bio-Diversity Act. 
Moreover, the novel and non-obvious contents of their inventions as are claimed by the 
inventers have to be verified and verification is also needed to find out about the originality 
ofthe non-original inventions. 

SCHEDULE I 

U.S.A. PATENTS ON THE MEDICINAL PROPERTIES OF INDIAN PLANTS 
ASSOCIATED WITH TRADITIONAL KNOWLEDGE IN THE NAME OF 

INVENTION INCLUDING THE PROCESSES THEREOF1 

1. 
COUNTRY USA 
PATENT NO. 7,033,620 
DATE&YEAR 25lll april, 2006 
TOPIC Product and process for stabilizing aloe vera zel. 
MEDICINAL Aloe-vera 
PLANTS 
ABSTRACT A product and process for stabilizing Aloe vera gel is disclosed. The 

process includes the steps of rapidly heating the Aloe vera gel to a 
temperature in the range of from about 35° C. to about 80° C., adding 
to the heated Aloe vera zel one or more stabilizing antioxidants and 
rapidly coolin~ the heated aloe vera zel to a temperature in the range of 
from about 20 C. to about 30° C.The stabilizing antioxidants may be a 
tocotrienolltocopherol blend, rosmarinic acid, polyphenols or any 
combination thereof. 

INVENTOR Rex. C. Manghan, Roger. A. Poore and Ben. V. Phan 

2. 
/COUNTRY 

1 Available at http://www.freepatentsonline.com/search.html , 
http://www. uspto. gov /patents/process/search/, -http://patft. uspto. gov /netahtml/PTO/search
adv.htm. http://www.uspto.gov/patents/index.jsp. 
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DATE&YEAR 2000 
TOPIC Natural antioxidant compositions, method for obtaining same and 

cosmetic, pharmaceutical and nutritional formulations thereo£ 

MEDICINAL Amla 
PLANT 
ABSTRACT A natural antioxidant blend in the form of an amphorous powder was 

obtained by extraction from Emblica officinalis fruit. In this process, 
the finely pulped fruit was treated with a dilute aqueous salt solution at 
hot water temperature to provide an extract-containing solution, which 
was filtered and dried to provide the desired antioxidant blend powder. 
Cosmetic, pharmaceutical and nutritional use formulations thereof also 
are described. 

I~'VENTOR Shibnath Ghoshal 

3. 
COUNTRY USA 
PATENT NO 7,829,124 
DATE&YEA~~ 9Ul November, 2010 
TOPIC Use of Phyllanthus constituents for treating or preventing infections 

caused by Hepatitis B-viruses 
MEDICINAL Jar-amla-Phyllanthus niruri 
PLANT 
ABSTRACT The disclosure relates to a method of inhibiting synthesis of viral DNA · 

in a mammal infected with a hepatitis B virus. This method includes 
administering at least one Phyllanthus component or substance to a 
mammal infected with hepatitis B virus. It also includes inhibiting 
hepatitis B viral DNA synthesis in the mammal using the Phyllanthus 
component or substance. The disclosure also relates to a method of 
inhibiting viral gene expression in a mammal infected with hepatitis B 
virus.This method includes administering at least one Phyllanthus 
component or substance to a mammal infected with the hepatityis B 
virus. It also includes inhibiting expression of at least one hepatitis B 
viral gene in the mammal using the Phyllanthus component or 
substance. These methods may form part of a method of preventing or 
treating hepatitis B·infection. 

I.__ IN_VE __ N_T_O..:._...R __ --.~-1-'-M_ichael Ott and Michael. P. Mannss 

4. 
COUNTRY USA 
PATENT NO 4,946,681 
DATE&YEAR 7m August, 1990 
TOPIC Method to prepare an improved storage stable neem seed extract 
MEDICINAL Azadirachta indica 
PLANT .. 
ABSTRACT A process for the production of stable azadirachtin solutions comprising 

extracting ground neem seeds with a solvent having azadirachtin 
solubility to produce an aqueous-containing azadirachtin extract solution 
and then adding an effective amount of 3-4 Angstrom molecular sieves 

-·~- -·-··----·-----·~~ 
to selectively remove water from the extract to yield a storage-stable 
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INVENTOR 

5. 
COUNTRY 
PATENT NO 
DATE&YEAR 
TOPIC 
MEDICINAL 
PLANT 
ABSTRACT 

azadirachtin solution havin less than 5% water b volume. 
James F. Walter 

USA 
5,124,349 
23Iu June,l992 
Storage stable azadirachtin formulation 
Azadirachta indica 

Storage stable pesticide compositions comprising neem seed extracts 
which contain azadirachtin as the active pesticidal ingredient wherein the 
compositions are characterized by their non-degrading solvent systems. In 
a first embodiment, the pesticide compositions contain solvent systems 
characterized as having greater than 50% by volume aprotic solvents and 
less than 15% by volume water. In a second embodiment, the pesticide 
compositions contain solvent systems characterized as having greater than 
50% by volume alcohol and less than 5% by volume water. The pesticide 
compositions contain surfactant concentrations of at least about 1.0%, up 
to 10%. 

IL_I_N_V--'--"-'E ....... N--:T=-O~R"'----'-1--=C=-=h=a=-rl=-=e~s--=G=--~ -=C-=art::c::=:er:z_,--=C:c::l=if:::::fqrd J, HuH, Narender P Luthra and James F Walte_r-=-

6. 
COUNTRY USA 
PATENT NO 5,420,318 
DATE&YEAR 30lll May, 1995 -
TOPIC Preparation for high purity neem seed extracts 
MEDICINAL Azadirachta indica 
PLANT 
ABSTRACT A new process has been developed for preparing high purity neem seed 

extract by adsorving aqueous solutions of neem seed extract containing 
azadirachtin onto a macroporous polymeric adsorvent followed by 
desorption using a solvent. The resulting extract, optionally formulated is 
a useful insecticide for the control of foliar pests. 

INVENTOR Zev Lidert, Craig G. Overberger and James S. Clovis 

7. 
COUNTRY .USA 
PATENT NO. 5,391,779 
DATE&YEAR 21" February, 1995 

--

TOPIC Stable extracts from neem seeds 
MEDICINAL Azadirachta indica-neem 
PLANT 
ABSTRACT A neem seed extract containing azadirachtin with improved stability 

has been developed using a process involving dissolution of the crude 
neem seed extract in a polar solvent and removal of impurities by 
precipitation and/or treatment of the extract with an oxidizing agent. 
The resulting extract, optionally formulated as a wettable powder, is a 
useful insecticide for the control of foliar pests. 

INVENTOR Zev Lidert 
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8. 
COUNTRY 
PATENT NO 
DATE&YEAR 
TOPIC 
MEDICINAL 
PLANT 
ABSTRACT 

INVENTOR 

9. 
COUNTRY 
PATENT NO 
DATE&YEAR 
TOPIC 

MEDICINAL 
PLANT 
ABSTRACT 

INVENTOR 

10. 
COUNTRY 
PATENT NO 
DATE&YEAR 
TOPIC 
MEDICINAL 
PLANT 
ABSTRACT 

INVENTORS 

11. ---

COUNTRY 
PATENT NO 
DATE&YEAR 
TOPIC 

USA 
4,556,562 
3'u December, 1985 
Stable anti-pest neem seed extract 
Azadirachta indica-neem 

Storage stable composition effective as a biorational agent for 
protection against pests, e.g. Japanese beetles, is a diluted ethanol 
neem seed extract comprising from about 2000 to about 4000 ppm 
azadirachtin and having a plt ranging from about 3.5 to about 6.0. 

Robert o. Larson 

USA 
6,977,089 
20lll December, 2005 
methods of using pomegranate extracts for causing regression in 
lesions due to arteriosclerosis in humans 
Anar(Pomegranate) 

Methods using pomegranate extracts of the present invention for 
treating patients with atherosclerosis or increased intima-media 
thickness of an artery are provided. The methods comprise the step of 
administering to the patient a composition comprising a therapeutically 
effective amount of an extract from pomegranate. The methods of the 
present invention may also be used to decrease the incidence of stroke 
or heart attack in a patient. 

I Michael A viram and Leslie Dornfeld 

USA 
6, 387, 418 
14w May, 2002 
Pomegranate extracts and methods of usin_g thereof 
Anar (Pomegranate) 

Pomegranate extracts and methods of use thereof are provided. 
Particularly, an antioxidative composition comprising an extract from 
pomegranate is provided. A method of reducing lipid peroxidation, 
aggregation or retention, HDL oxidation in a sample and a method of 
alleviating atherosclerosis in a patient are also provided. 

Michael Aviram and Leslie Dornfeld 

USA 
6,855,547 
15m February, 2005 
Methods and compositions for rapid in vitro propagation of Swertia 
chirata 
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MEDICINAL Chirata-Swertia chirata 
PLANT 
ABSTRACT The present invention relates to methods and compositions for in vitro 

cultivation of species of Swertia chirata. The disclosure provides 
culture media comprising Murashige and Skoog (MS) basal culture 
medium, plant hormones preferably selected from the group consisting 
of benzyladenine (BAP), gibberellic acid (GA3), and auxins and other 
additives, e.g. sucrose and agar. Preferably, auxins are selected from 
the group consisting of indoleacetic acid (IAA), indole butyric acid 
(IBA) and naphthalene acetic acid (NAA). Individual plant hormone 
concentrations are preferably from about 0.5 mg/L to about 5.0 mg/L. 
The disclosure provides methods of in vitro cultivation of Swertia 
chirata comprising contacting preferably axillary bud and/ or shoot 
apex explants with an initiation medium comprising a modified MS 
basal culture medium, BAP, IAA, IBA and NAA to produce a primary 
explant, contacting the primary explant with a shoot propagation 1 

medium comprising a modified MS basal culture medium, BAP, GA3 
and IAA to produce a modified MS basal culture medium, BAP, GA3 
and IAA to produce a secondary explant contacting a secondary 
explant with a rooting medium comprising a modified MS basal 
culture medium, IAA, IBA and NAA. The methods and compositions I of the invention are capable of inducing extra-ordinarily r"l'id in vitro 
propagatiOn of Swert1a ch1rata. The methods and composmons of the 
disclosure may be useful for conservation of this threatened species as 
well as producing bulk quantities of plant material for medical 
application. 

INVENTORS Ashok Ahuja, Sushma Kaul, B.L.Kaul, N. K. Verma, M.K.Kaul, R. K. 
Raina and G.N.Qazi. 

-----

12. 
~~~·~~~----~~~---------------------------------------------------COUNTRY USA 
PATENT NO. 6,787,161 
DATE & YEAR 7m September, 2004 
TOPIC Anti-cancer compounds 

r--,.-.;;-~~~~----1-'i:~~.:=.;;:-=-=;-=-='?.~;=-:=-.-----·----------------------l 
MEDICINAL Dudhi-Euphorbia hirta 
PLANT 
ABSTRACT This invention relates to a compound or group of compounds present in 

an active principle derived from plants of species-Euphorbia peplus, 
Euphorbia hirta and Euphorbia drummondii and to pharmaceutical 
compositions comprising these compounds. Extracts from these plants 
have been found to show selective cytotoxicity against several different 
cancer cell lines. These compounds are useful in effective treatment of 
cancer, particularly malignant melanomas and squamous cell 
carcinomas (SCCs). In a preferred embodiment of the invention, the 
compound is selected from the group consisting of jatrophanes, 
pepluanes, paralianes and ingenanes and pharmaceutically acceptable 
salts or esters thereof and more particularly jatrophanes of 
Conformation II. 

~I~N~VE~~N~T~O~R~---TTJa-m--es~H~arr~is_o_n~A~ly~llw--a-rd~----------------------------------

13. 
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COUNTRY USA 
PATENT NO. 7,914, 824 
DATE&YEAR 29"' March, 2011 
TOPIC Herbal extract for renal disorders 
MEDICINAL Guruchi-Tinospora cordifolia 
PLANTS 
ABSTRACT The present invention relates to the use of standardised extract of 

Tinospora cordifolia as an immunoadjuvant in the treatment of renal 
disorders such as nephrotic syndrome and chronic recurrent urinary tract 
infections, both complicated and uncomplicated. 
The present invention also relates to pharmaceutical compositions 
comprising the standardised extract ofTinospora cordifolia. 
The present invention further relates to a method of treatment of renal 
disorders such as urinary tract infection particularly occurring due to 
relapsing E.coli, Klebsiella and other gram negative infections and to a 
method of treatment of nephrotic syndrome using standardised extract of I 
Tinospora cordifolia as an immunoadjuvant with conventional therapy. I 

Vidya Narayan Acharya, Tripti Kumar Mukhopadhyay and Swati Ajay I INVENTOR 
Piramal i 

14. 
COUNTRY USA 

----·-----, 
I 

PATENT NO. 4,937,074 -=1 DATE&YEAR 26'1! June, 1990 
TOPIC Method of treating Retrovirus infection 
MEDICINAL Jar amla-Phyllanthus niruri 
PLANTS 
ABSTRACT Method of treating retrovirus infection by administering extract of 

phyllanthus niruri. 
INVENTOR P.S venkateswaran, Irving Millman and Baruch. S. Blumberg 

15. 
COUNTRY USA 
PATENT NO. 7,070,817 
DATE&YEAR 4"' July, 2006 
TOPIC Herbal composition for treating or alleviating vascular headaches, 

neurological conditions and neurodegenerative diseases. 
MEDICINAL Gol marich-piper nigrum 
PLANTS 
ABSTRACT The invention relates to an herbal composition comprising extract of 

plant Moringa oleifera, plant Piper nigrum and plant Nicotiana tabacum, 
for treating or alleviating of vascular headaches, neurological conditions 
and neurodegenerative diseases. The invention also reveals a method of 
preparing and using the composition. 

INVENTOR Chandrasekhara Rao Kuppan 

16. 
COUNTRY USA 
PATENT NO. 6,964,786 
DATE&YEAR 15m November, 2005 
TOPIC Oil from Momordica charantia, its method of preparation and uses. 
MEDICINAL Karela- Momordica charantia 
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PLANTS 
ABSTRACT The present invention relates to a novel oil extracted from the seeds of 

Momordica charantia L. for topical application to a body of mammal 
and used as anti-inflammmatory, anti arthritic, vasculodilatory and 
wound healing agent, said oil essentially comprising capric acid 0.7-
1.2% by wt., lauric acid 0.6-1% by wt., palmitic acid 4.2-5.0% by wt., 
stearic acid 59-62% by wt., oleic acid 13-15% by wt., archid acid 3-5% 
by wt., linoleic acid 8-10% by wt and other undected minor acids 6-8% 
by wt., and a process for producing such oil. 

INVENTOR Pushpa Khanna 

17. 
COUNTRY USA 
PATENT NO. 5,929,047 
DATE&YEAR 27'" July, 1999 
TOPIC Anti-viral agent prepared by basic and acidic extraction of mangoves.s 
MEDICINAL Karela- Momordica charantia 
PLANTS 
ABSTRACT An anti-viral agent comprising as the effective component, an alkali 

extract of mangroves-Momordica charantia and Aspalathus linearis. The 
effective component is essentially consists of acidic polysaccharides and 
shows an anti-oxidant activity and free radical (teactive oxygen 
species )-scavenging activity. 

The agent is effective against retrovirus such as human immuno 
deficiency virus (HIV) with no side effects on human and/or animals. 

__ , __ ----1 INVENTOR Mosatoshi Nakano ·~_j 

18. 
·c~o~u"N~T~R~Y=-----~u=s~A----------------------------------------------~ 

l--;;:-7';::;~~~~---+-~~-:::-7.,----------------------------1 
PATENT NO. 6,248,343 
~~~~~~~~~~~~~~--------------------------------
DATE & YEAR 19"1 June, 2001 
rm~~~~~~~~~==~~~~~~----.-.----------------------------
TOPIC Therapeutic antimicrobial compositions 
MEDICINAL Shallaki-s 
PLANTS 
ABSTRACT Antimicrobial alcohol-containing compositions and methods of using 

the compositions to disin feet surfaces and provide therapeutic benefits I 

~~~==~~--~a=r_e_d_is_c_Io_s~e~d-7.___ __ 

1

1' 

,_I:....;:N_V--=E"-N-'--'T"-0-=--=R-'----_..L...::.;H=-=-a=numan B. Jampani and Jerry L. Newman . 

19. 
COUNTRY USA 
PATENT NO. 3,878,197 
DATE&YEAR 15m April, 1975 --
TOPIC Process for preparing extracts of aloe vera. 
MEDICINAL Aloe vera 
PLANTS 
ABSTRACT Disclosed is a process for extracting and stabilizing juice from leaves of 

the Aloe vera plant. The gel is removed by trimming the rind and aloin~ 
layer from the leaf and the remaining gel digested under ultra-violet 
radiation at ambient temperature to produce a biologically sterile and 

----~----
chemically s~!J!~;: extract of com12osition having characteristics similar to 
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!INVENTOR 

I fresh aloe vera juice. 

Ray H. Maret 

20. 
COUNTRY USA 
PATENT NO. 5,529,778 
DATE&YEAR 25m June, 1996 
TOPIC Ayurvedic composition for the prophylaxis and treatment of AIDS, 

FLU, TB and other immune-deficiencies and the process for preparing 
the same 

MEDICINAL Phyllanthus niruri, Tinospora cordifolia, Swertia chirata, Phyllanthus 
PLANTS emblica etc 
ABSTRACT An ayurvedic composition for prophylaxis and treatment of AIDS, flu, 

TB and other immune-deficiency conditions and for liver diseases such 
as hepatitis and sclerosis includes prescribed doses of extracts or isolates 
of two multi-component drugs in selected proportions. The first multi-
component drug, LIVZON consists ofPhyllanthus niruri (292-310 mg.), 
Tinospora cordifolia (190-210 mg.), Phyllanthus emblica (90-110 mg.), 
Terminalia belerica (90-11 0 mg.), and Terminalia chebula (290-31 0 
mg.); and second multi-component drug IMMINEX, consists of 
Holarrhena antidysenterica (40-60 mg.), Picrorhiza kurrooa (40-60 mg.) 
and Swertia chirata (15-35 mg.). The beneficial composition may be 
administered in the form of aqueous extracts, hard gelatine capsules or 
mixed with syrup. The process of making the composition requires the 
basic ingredients to be cleaned, washed, dried and separated from all 
extraneous matter after which they are powdered and extracts obtained 
therefrom with distilled water. The extracted material may be 
concentrated, granulated and dried at low temperature before the various 
ingredients are mixed in their selected proportions to form the necessary 
pharmaceutical dosage. Hard gelatine capsules or syrup are other j 
optional forms for dispensing the composition to patients. 

I INVENTOR I Surendra Rohatgi 

21. 
COUNTRY USA --
PATENT NO. 6,989,160 --
DATE&YEAR 24"' Janu~2066 
TOPIC Therapeutic/edible compositions 

.. herbal ingredients -and compnsmg 
methods for treating hyperglycemia. 

MEDICINAL Azadirachta indica, Ocimum sanctum, Prunus amygdales, Aegle 
PLANTS marelose and Vitus vinefera. 

ABSTRACT A therapeutic or an edible composition comprising at least three of the 
five herbs selected from Azadirachta indica, Ocimum sanctum, Prunus 
amygdales, Aegle marelose and Vitus vinefera, is provided for the 
treatment of hyperglecemia, especially for non-insulin dependent 
diabetic subjects and the herbal composition has significantly reduced 
the blood glucose levels in both diabetic and non-diabetic experimental 
subjects having elevated blood glucose levels. 

INVENTOR A.S. Chauhan, K.B.Chalasani, S.Surap_anini, S.K.Yandrapu and others 
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22. 
COUNTRY USA 
PATENT NO. 5,653,981 
DATE&YEAR 5Lll August, 1997 
TOPIC Use ofNigella sativa to increase immune function 
MEDICINAL Nigelia sativa 
PLANTS 
ABSTRACT A pharmaceutical composition for treatment of cancer and other 

conditions and the prevention of side effects of anti-cancer 
chemotherapy and increasing the immune function contains an extract of 
the plant Nigella sativa. 

INVENTOR Rajko D. Medenica 

23. 
COUNTRY USA 
PATENT NO. 7,172,772 
DATE&YEAR 6w February, 2007 
TOPIC Herbal composition for gastrointestinal disorders 
MEDICINAL Magnifera indica, Cinnamomum sp, Buchanania lanzam and 
PLANTS Cissam_pelos Q_areria 
ABSTRACT OF The invention provides a novel herbal antidiarrhoeal dosage form for the 
INVENTION treatment of functional gastrointestinal disorders such as irritable bowel 

syndrome and diarrhea. The antidiarroheal herbal formulation comprises 
I the decoction of Magnifera indica, Cinnamomurn sp, Buchanania 

lanzam, and Cissampelos pareria, with the conventional additives to 
form the oral dosage forms, which include syrup, tablets and powders 
ready for susp_ension. 

INVENTOR P. Pushpangadan, C.V.Rao, Rajat A.Kumar Shanta Mehrotra and others 

24. 
COUNTRY USA 
PATENT NO. 5,536,506 
DATE&YEAR 16Ul July, 1996 
TOPIC Use ofpiperine to increase the bio-availabili!Y of nutritional compounds 
MEDICINAL Piper nigrum-Black pepper 
PLANTS 
ABSTRACT A new composition and method for the improvement of gastrointestinal 

absorption and systemic utilization of nutrients and nutritional 
supplements, wherein the composition comprises an extract from the 
fruit of piper containing a minimum of 98% of pure alkaloid piperine. 
The method comprises oral, topical or parenteral administration of the 
compositions of the invention. A new process for the extraction and 
purification of piperine is also disclosed. 

INVENTOR Muhammed Majeed, Vladimir Badmaev and R.Rajendran 

25. 
COUNTRY USA 

PATENT NO. 6,572,897 
DATE&YEAR 3m July,2003 
TOPIC Insulin sensitivity maintenance and blood sugar level 

formulation for the prevention and treatment of diabetes. 
maintenance 

95 



MEDICINAL Momordica charantia-karela 
PLANTS 
ABSTRACT A composition that contains the most potent combination of nutrients 

with clinical studies proven to assist in the maintenance of insulin 
sensitivity and healthy blood sugar levels. The formulation contains 
essential amounts of Alpha Lipoic Acid, Chromium, Lutein, 
Bioflavonoids (quercetin and rutin), Momordica charantia extract, 
Corosolic acid and Gymnema Sylvestre Extract as well as other 
ingredients and healthy filler ingredients. 

INVENTOR Wayne F. Gorsek 

26. 
COUNTRY USA 
PATENT NO. 7,923,045 
DATE&YEAR 12rn April, 2011 
TOPIC Composition for alleviating inflammation and oxidative stress in a 

mammal. 
MEDICINAL Brahmi-Bacopa monniera, Ashwagandha-Withania somnifera, 
PLANTS Turmeric-Curcuma longa, Aloe vera-Aloe barbadensis etc 
ABSTRACT An antioxidant-promoting composition that increases anti-oxidant 

defense potential in a subject is disclosed comprising bacopa monniera 
extract, milk thistle extract, ashwagandha powder, green tea extract, 
Gotu kola powder, Ginko biloba leaf extract, aloe vera powder, turmeric 
extract; and N-acetyl cysteine. The anti-oxidant promoting composition 
of the invention safely induces cellular antioxidant potential to achieve 
an overall net decrease in oxidative stress without the undesirable side 
effects associated with the individual components of the antioxidant-
promoting composition. Also disclosed is a method for reducing the 
undesirable side effects of free radicals in a subject by administering to a 
subject in need of such anti-oxidants an effective amount of anti-
oxidant-promoting composition of the invention. 

INVENTOR Paul R. Myhill and William J. Driscoll 

27. 
COUNTRY USA 
PATENT NO. 7,455,860 
DATE&YEAR 25m November, 2008 
TOPIC Dietary supplement for controlling inflammation and cancer. 
MEDICINAL Salai-Boswellia serata 
PLANTS 
ABSTRACT This invention relates to a dietary supplement which is a phytochemical 

composition. This composition is capable of controlling inflammatory 
conditions and preventing and curing cancer in mammals. The 
composition comprises a synergistic mixture of standardised Boswellia 
extract, salts of glucosamine and curcuminoids optionally containing 
bromelain, chondroitin, methylsulphonylmethane, resveratrol, extracts 
of white willow and ginger and quercetin. 

INVENTOR G.R. Gokaraju, R.R.Gokaraiu and others 

28. 
COUNTRY USA 
PATENT NO. 7,582,314 
DATE&YEAR 1 1" Se~tember 

------~-------------
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TOPIC Compositions and methods for the management of hyperproliferative 
dermatological conditions. 

MEDICINAL Salai-Boswellia serrata 
PLANTS 
ABSTRACT The invention describes compositions and methods for the management 

of hyperproliferative skin conditions such as psoriasis. The preferential 
composition contains a natural leukotriene inhibitor selected from 
Boswellia serrata gum resin, its extractives, isolates or derivatives in 
combination with a bioavailable organic selenium nutritional 
supplement. These compositions are administered orally and topically to 
the individual human or animal in need of treatment at optimal levels to 
manifest the desired benefits, with no untoward side effects. 

INVENTOR Muhammed Majeed and Subbalakshmi Prakash --

29. 
COUNTRY USA 
PATENT NO. 7,014, 874 
DATE&YEAR 21 ~L March, 2006 
TOPIC Compositions and methods containing Ailum sativum Linn. (Garlic) 

naturally enriched with organic selenium compounds for nutritional 
supplements. 

MEDICINAL Garlic-Allum sativum 
PLANTS 
ABSTRACT The invention discloses a method to prepare concentrates from Allium 

sativum (Garlic) bulbs naturally enriched with a unique composition of 
organic selenium compounds and the use of such concentrates in 
nutritional supplement compositions for human and animal use. The 
resulting compositions provide a safe and efficacious means of 
providing supplemental amounts of the essential trace mineral nutrient 
selenium for diverse health benefits. 

INVENTOR M.Majeed, R.K. Bammi, V. Badmaev, Subbalakshrni Prakash and 
N.Kalyanam 

30. 
COUNTRY USA 
PATENT NO. 6,713,092 
DATE&YEAR 30"' March, 2004 
TOPIC Withania somnifera composition, method for obtaining same and 

pharmaceutical, nutritional and personal care formulations thereof. 

MEDICINAL Ashwagandha-Withania somnifera 
PLANTS 
ABSTRACT The invention relates to a composition of the plant Withania somnifera 

and more particularly to a high purity extract composition with 
advantageous levels of withanolide glycosides and oligossccharides, a 
minimum of polysaccharides and substantially low levels of free 
withaferin A and equivalents (withanolide aglycones) , which 
composition provides enhanced cognition-enhancing effects for the user 
and an extraction process for obtaining such composition as well as 
pharmaceutical, nutritional and personal care products thereof. 

INVENTOR Shibnath Ghosal 
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31. 
COUNTRY USA 
PATENT NO. 6,224,871 
DATE&YEAR 1,. May, 2001 
TOPIC Dietary supplement for nutritionally promoting healthy joint function 
MEDICINAL Boswellia serrata, Ashwagandha, Piper nigrum, Turmeric etc 
PLANTS 
ABSTRACT A dietary supplement for nutritionally promoting healthy joint function 

in human subjects is disclosed. The supplement includes as a major 
ingredient a protein derived from the enzymatic hydrolysis of collagen 
in combination with lesser proportions of glucosamine sulphate, ginkgo, 
biloba, borage oil powder, turmeric, boswellia serrata, ashwagandha, 
piper nigrum extract and herbal blend. 

INVENTOR David J. Barnes, Carl W. Hastings and Christine A. Daley 

32. 

I COUNTRY 
PATENT NO. 6,153,197 
DATE&YEAR 28m November, 2000 
TOPIC . Topical treatment of psoriasis 
MEDICINAL I Garlic-Allium sativum 

. -

PLANTS 

I A pharmaceutical composition for treatment of psoriasis is a mixture of ABSTRACT 
garlic (Allium sativum) and seeds of the radish plant (Raphanus sativus) 
in dilute acetic acid, preferably in the form of white wine vinegar, which 
is pulverized and blended into a paste. For maximum potency, the 
composition is preferably prepared immediately before use from fresh 
ingredients in an amount sufficient for a single treatment. Alternatively, 
the composition may be prepared ahead of time and stored in a sealed, 
refrigerated container or otherwise preserved. In the method of 
treatment, the paste like composition is applied topically directly to 
psoriatic plaques on the patient. The composition is allowed to dry on 
the patient's skin and is left in place for a period of approximately 24 to 
72 hours after which the composition is washed off. The composition is 
repeatedly applied at intervals of approximately one week over a three to 
six week period until the desired results are obtained. Typically, the 
patient's skin will begin to show signs of improvement after the first 
application of the composition and after the course of the treatment, the 
plaque-like lesions will be replaced by healthy, normal skin. The method 
of treatment is effective on new cases of psoriasis and on long-standing 
intractable cases of psoriasis, which have not responded to other 
methods of treatment. Lomgterm follow-up of patients has shown 
relatively complete remission of the disease and restoration of normal 
skin growth for extended periods without recurring symptons. 

INVENTOR Rakhi Albazi and Hermiz Albazi 

33. 
COUNTRY USA 
PATENT NO. 3,470,109 
DATE&YEAR 30w September, 1 069 

98 



TOPIC Method of making reconstitutable aloe gel in crystalline form 
MEDICINAL Aloe vera 
PLANTS 
ABSTRACT The method of making reconstitutable aloe gel and particularly aloe vera 

gel in dry crystalline form in which the gel is removed from the leaves, 
mercerized, screened, frozen to between 0° C. and -120° C., and while 
frozen having a vacuum administered thereto for a period of 6 to 12 
hours, until anhydrous crystals remain and storing the dry crystals in 
sealed containers. Later, by the addition of water, the crystals may be 
reconstituted into gel having the same physical and chemical properties 
as fresh gel. 

INVENTOR Joseph R. Marsh and Fort Lauderdale 

34. 
COUNTRY USA 
PATENT NO. 3,362,951 
DATE&YEAR 9'll January, 1968 
TOPIC Polysaccharide product derived from the juice of the aloe plant and 

methods for preparing the same. 

MEDICINAL Aloe vera 
PLANTS 
ABSTRACT A process for producing a highly pure aloe derivative comprising mixing 

aloe gel with an aqueous solution of phosphomolybdic acid, separating 
the insoluble precipitate, precipitating the aloe derivative with a water 
soluble aliphatic solvent and clearing it with hypochlorous acid. Adding 
a measured amount of water to the solvent produces the hydrate while 
withholding it produces the anhydrous derivative. 

INVENTOR Alexandar Farkas and Robert A. Mayer 

35. 
COUNTRY USA 
PATENT NO. 5,980,902 
DATE&YEAR 9'll November, 1999 
TOPIC Compositions for treating and preventing diabetes, impaired glucose 

tolerance and related symptons and methods for preparing and using 
such compositions. 

MEDICINAL Gurmara-Gymnema sylvestre 
PLANTS 
ABSTRACT Compositions derived from Gymnema sylvestre leaf materials are 

disclosed. Methods for isolating such compositions are also disclosed. 
The compositions may be administered orally, intravenously, 
subcutaneously or transdermally and are useful for treating patients 
having diabetes, impaired glucose tolerance and various conditions 
associated with or symptons of diabetes. Additionally the compositions 
reduce polydipsia, polyuria and polyphagia, regenerate the pancreatic 
islets of Langerhans including beta cells, increase endogenous insulin, 
lipase and amylase levels, increase production of proinsulin and c-
peptide and lower blood lipids and triglycerides and free fatty acids. 

INVENTOR E.R.Bhavani, Shanmugasundaram, K.R.S, Rolland Hebert, Sohail Malik 
and Michael Baker 

99 



36. 
COUNTRY 
PATENT NO. 
DATE&YEAR 
TOPIC 

MEDICINAL 
PLANTS 
ABSTRACT 

37. 
COUNTRY 
PATENT NO. 
DATE&YEAR 
TOPIC 

MEDICINAL 
PLANTS 

ABSTRACT 

INVENTOR 

38. 
COUNTRY 
PATENT NO. 
DATE&YEAR 

USA 
6,274,177 
14m August,2001 
Method of preparing an extract potent in anti-inflammation and anti
platelet aggregation from Zingiber officinale and pharmaceutical 
compositions containing said extract. 

Ginger-Zingiber officinale 

A method of preparing an extract from Zingiber officinale which is 
potent in anti-inflammation and anti-platelet aggregation includes the 
following steps: (a) preparing a crude liquid from rhizomes of ginger by 
extraction with an organic solvent or by distillation with steam; (b) 
introducing the crude liquid to a reverse phase chromatography column, 
and eluting the column with water, a first eluent and a second eluent, 
having a polarity weaker than that of the first eluent but stronger than 
that of chloroform, so that a first eluate resulting from elution of the first 
eluent and a second eluate resulting from elution of the second eluent are 
obtained; (c) removing the first eluent from the first eluate by 
evaporation so that a first concentrated eluate is obtained and is able to 
used a.s the potent extract; ~nd (d) removing the second eluent from t~e 

I 
secona eluate by evaporallon so that a second concentrated eluate !S 

1 

obtained and is able to used as the potent extract. 

1Tian-Shung Wu, Sheng-Chu Kuo, Che-Ming Teng and Feng-Nien Ko. I 

USA 
6,455,077 --
24Ul September, 2002 
Herbal composition and method of manufacturing such composition for 
the management of gynaecological disorders. 
Emblica officinalis, Terminalia chebula, Zingiber officinale, Cuminum 
cyminum, Adhatoda vasica etc. 

A herbal composition enriched with Plant coagulate for the management 
of Gynecological disorders is envisioned. Also disclosed is a process 
which involves selective solvent extraction of crude herbs in contrast to 
conventional aqueous extraction to improve the efficacy. The extract 
prepated by this method, enriched with plant coagulate is useful in the 
management of Gynecological disorders and to prevent/treat anaemia 
due to excessive bleeding associated with menstrual disorders. 
The composition comprises Saraca indica, Emblica officinalis, 
Terminalia chebula, Terminalia belerica, Zingiber officinale, Cyperus 
rotundus, Pterocarpus santalinus, Berberis aristata, Cuminum cyminum, 
Adhatoda vasica, Nelumbo nucifera, Piper longum, Symplocos 
racemosa, Woodfordia fruticosa, Mangifera indica, Spinacia oleracea, 
Amaranthus, Trifolium alaxandrum and Vigna sinensis. 
C.K.Katiyar, Kumar Duggal and B.V.J.Rao 

USA 
6,946,153 
20w September, 2005 
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TOPIC Anti-fungal pharmaceutical compositions comprising an active 
ingredient prepared from Zingiber officinale. 

MEDICINAL Zingiber officinale 
PLANTS 
ABSTRACT A method of treating a patient suffering a disease associated with 

Trichophyton mentagrophytes or Pityrosporum ovale by applying 
topically an anti-fungal pharmaceutical composition which is prepared 
from Zingiber officinale includes the following steps: preparing a crude 
liquid from rhizomes of ginger by extraction with an organic solvent or 
super-critical C02, or by distillation with steam; introducing the crude 
liquid to a reverse phase chromatography column and eluting the column 
with water, a first eluent and a secsond eluent having a polarity weaker 
than that of the first eluent but stronger than that of chloroform, so that a 
first eluate resulting elution of the first eluent and a second eluate 
resulting from elution of the second eluent are obtained; removing the 
first eluent and the second eluent from the first eluate and the second 
eluate by evaporation, respectively, so that a first concentrated eluate 
and a second concentrated eluate are obtained as the potent extract. 

INVENTOR Tian-Shung Wu, Sheng-Chu Kuo, Che-Ming Teng and Feng-Nien Ko 

39. 
COUNTRY USA 
PATENT NO. 6,949,261 
DATE&YEAR 27m September, 2005 
TOPIC Composition for diabetes treatment and prophylaxis. 
MEDICINAL Gurmara- Gymnema sylvestre 
PLANTS 
ABSTRACT An isolate from the leaves of Gymnema sylvestre, having a specified 

molecular weight, is useful for the treatment of diabetes. The isolate has 
a molecular weight at least about 3000 Daltons as determined by 
molecular weight cut-off filtration. Glucose metabolism in a human 
patient is regulated by dosage forms that contain the aforesaid isolate 
from the leaves of Gymnema sylvestre, optionally in combination with a 
non-matobilizable polysaccharide such as the exudate of Sterculia urens. 

INVENTOR Arun. K. Chatterjee 

40. 
COUNTRY USA 
PATENT NO. 7,482 031 
DATE&YEAR 27'n January, 2009 
TOPIC Development of an anti-cough, anti-tussive and throat soothing herbal 

formulation. 
MEDICINAL Ginger- Zingiber officinale 
PLANTS 
ABSTRACT An anti-cough, anti-tussive and throat soothing synergistic herbal 

formulation comprising of an extract of Piper cubeba, Glycyrrhiza 
glabra, Acorns calamus, Alpinia galanga, Zingiber officinale and 
pharmaceutically acceptable additives as a syrup, lozenges or chewable 
tablets for preventing cracking of voice, dryness of mouth and toning of 
voice, vocal cord; the present inventation also provides a method of 
preparation ofthis formulation. 

INVENTOR P. Pushpangadam, G. Raghavan, V.Madhavan, Shanta Mehrotra and 
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others 

41. 
COUNTRY USA 
PATENT NO. 7,514,105 
DATE&YEAR 7m April, 2009 
TOPIC Bioavailability/Bioefficiency enhancing activity of Cuminum cyminum 

and extracts and fractions thereof. 

MEDICINAL Cuminum cyminum 
PLANTS 
ABSTRACT The present invention relates to a bioenhancing/bioavailability-

facilitating composition comprising: an effective amount of an extract 
and/or at least one bioactive fraction from Cuminum cyminum; one or 
more additive selected from drugs, nutrients, vitamins, nutraceuticals, 
herbal drugs/ products, micro nutrients, antioxidants along with 
pharmaceutically acceptable additives/excipient and optionally, an 
effective amount of piperine or extract/fraction of piper nigrum or piper 
longum; and a process for the preparation of such extracts and active 
fractions from plant Cuminum cyminum. 

!INVENTOR 1 G.N.Qazi, K.Lal Bedi, Kamal Johri, M.K.Tikoo and others 

42. 

'USA 
-

3 COUNTRY 
-

PATENT NO. 7,842,318 
DATE&YEAR 30m November, 2010 
TOPIC Use of a potent product extracted from rhizomes of Zingiber officinale 

in treating a disease associated with Helicobacter pylori. 

MEDICINAL Ginger-Zingiber officinale 
PLANTS 
ABSTRACT The present invention discloses a new use of a potent product extracted 

from rhizomes of Zingiber officinale in treating a disease associated 
with Helicobacter pylori such as gastritis, gastric ulcer or duodenal ulcer 
in a patient.The potent product is prepared by a process including the 
steps of (a) preparing a crude extract from rhizomes of Zingiber 
officinale, said crude extract comprising 6-gingerol and 6-shogaol; (b) 
introducing the crude extract to a reverse phase chromatography column, 
and eluting the column with a first eluent having a polarity lower than 
water to obtain a first potent fraction or a second eluent having a polarity 
lower than that of the first eluent to obtain a second potent fraction. 
Preferably, the second potent fraction is substantially free of both 6-
gingerol and 6-shogaol.s 

INVENTOR Jen-Wei Chen, Feng-Nien Ko, Mo-Chi Cheng and Chen-Ko Liu 

43. 
COUNTRY USA 
PATENT NO. 6,048,533 
DATE AND 11'0 April, 2000 
YEAR 
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TOPIC Turmeric for treating health ailments 
MEDICINAL Turmeric 
PLANTS 
ABSTRACT The present invention relates to the administration of an effective 

amount of turmeric for the treatment of various health ailments and also 
as a food supplement to promote health and vitality.The turmeric is 
especially useful for the treatment of skin disorders, such as acne, when 
administrated orally. It can also be applied topically as a whitened or 
bleached composition. It can also be used to treat liver and stomach 
disorders, skin discoloration, constipation and hemorhoids. 

INVENTOR Van Bich Ngll)len 

44. 
COUNTRY USA 
PATENT NO. 6, 982,099 
DATE AND 3m January, 2006 
YEAR 
TOPIC Composition and method for smoke detoxification 
MEDICINAL Turmeric 
PLANTS 
ABSTRACT A method is provided for effecting smoke detoxification in a human by 

using a composition that is made of effective amount of supercritical 
extract and hydroalcoholic extract of turmeric. 

-
INVENTOR Thomas Newmark and Paul Schulick 

"-~-'"' -

45. 
-

COUNTRY USA 
- --

PATENT NO. 6,162,438 
DATE AND 19m December, 2000 
YEAR 
TOPIC Herbal compositions and their use as agents for control of Hypertension, 

Hypercholesterolemia and Hyperlipidemia. 
MEDICINAL Terminalia mjuna, Zingibar officinale, Curcuma longa etc 
PLANTS 
ABSTRACT Edible herbal compositions for use as agents for the control of 

hypertension, hypercholesterolemia and hyperlipidemia in mammals. 
The edible composition is a mixture of at least three, preferably at least 
six, herbs selected from the group consisting of Terminalia arjuna, 
Cynara scolymus, Zingibar officinale, Allium sativum, Crataegus 
oxycantha, Curcuma longa, Boerhaavia diffusa and Trigon ella 
foenumgraecum. The composition preferably contains the herbs in 
approximately equal amounts. 

INVENTOR Onkar S. Tomer, Peter Glomski and Kripanath Borah 

46. 
COUNTRY USA 
PATENT NO. 6,264,998 
DATE AND 24Lil July, 2001 
YEAR 
TOPIC Extracting betulinic acid from Ziziphus jujube 
MEDICINAL Ziziphus jujube 
PLANTS 
ABSTRACT --~9cess for isolating betulinic acid from Zizi:Qhus jujube is disclosed. 
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INVENTOR 

47. 
COUNTRY 
PATENT NO. 
DATE AND 
YEAR 

-
TOPIC 

MEDICINAL 
PLANTS 
ABSTRACT 

INVENTOR 

48. 
COUNTRY 
PATENT NO. 
DATE AND 
YEAR 
TOPIC 
MEDICINAL 
PLANTS 
ABSTRACT 

The process involves the steps of: (a) extracting bark of Ziziphus jujuba 
in a solvent to obtain an extract containing betulinic acid, (b) semi
concentrating the extract containing betulinic acid, (c) chilling said semi
concentrated extract overnight to obtain a solid in the extract, (d) 
separating the solod from the extract by filteration or centrifugation, (e) 
dissolving the separated solid from step (d) in hot methanol, refluxing 
with activated charcoal and filtering through a celite bed to obtain a 
methanolic solution, (f) partially concentrating the methanolic solution 
of step (e), adding halogenated hydrocarbon solvent and chilling 
overnight to obtain a solid in the solution, (g) separating the solid of step 
(f) by filtration or centrifugation and drying the solid to obtain a solid 
enriched in betulinic acid, (h) dissolving the dried solid step (g) in a 
solvent containing pyridine and acetic anhydride, separating an organic 
layer and drying to obtain a crude 3-acetoxy betulinic acid, (i) washing 
the crude solid 3-acetoxy betulinic acid obtained in step (h) with an 
alcohol to yield pure solid 3-acetoxy betulinic acid obtained in step (i) in 
an aqueous alcoholic alkali solution to yield pure betulinic acid. 

Sunder Ramadoss and M.J.A.Siddiqui 

USA ,] 
6,277,881 ~ 21 s August, 2001 

I 
Turmeric as an anti-irritant in compositions containing hydroxyl acids orl 
retinoids. I 
Curcuma longa 

Compositions containing hydroxy acids and/or retinoids and further 
containing turmeric extract as an anti-irritant/anti-sting agent. 

Uma Santhanam, Ronni Lynn Weinkauf and Laura Rose Palanker. 

USA 
6,827,945 
7m December, 2004 

Nutritional supplements and methods of using same. 

A nutritional supplement for providing, and for promoting the health of 
salivary glands and/or supporting normal or healthy swallowing includes 
ingredients obtainable from turmeric, ginger and horseradish. The 
nutritional supplement may also be used to treat symptoms such as 
symptoms of a common cold, sore throat, congestion, mucositis, 
laryngitis, mucous membrane inflammation and sialorrhea, as well as 
inflammation and viral infection or to inhibit or exterminate a virus. This 
nutritional supplement can be orally administered a person. The 
nutritional supplement may further include optional ingredients such as j 
ingredients obtainable from slippery elm bark powder and green tea, as 
well as other optional ingredients. This nutritional supplement may 
further include a pharmaceutically acceptable carrier for oral 
administration. I 
Also disclosed are methods of providing nutrition, for promoting the I 



INVENTOR 

49. 
COUNTRY 
PATENT NO. 
DATE AND 
YEAR 
TOPIC 
MEDICINAL 
PLANTS 
ABSTRACT 

INVENTOR 

50. 
COUNTRY 
PATENT NO. 
DATE AND 
YEAR 
SUBJECT 
MEDICINAL 
PLANTS 
ABSTRACT 

~ENTOR 

51. 
COUNTRY 
PATENT NO. 
DATE AND 
YEAR 
SUBJECT 

MEDICINAL 
PLANTS 
ABSTRACT 

~---~~'- ~-

health of salivary glands and/or supporting normal or healthy 
swallowing, as well as methods for treating symptoms of a common 
cold, sore throat, congestion, mucositis, laryngitis, mucous membrane 
inflammation and sialorrhea. Methods of treating inflammation, and viral 
infections as well as inhibiting or exterminating viruses are also 
disclosed. 
Richard A. Rosenbloom 

USA 
7,341,748 
llw March, 2008 

Crude extracts from Andrographis paniculata 
Andrographis paniculata 

This invention relates to a method of inhibiting TNF or IL- 1 expression 
with an extract of Andrographis paniculata. The extract contains 
andrographolide, 14-deoxy-an-drographolide, 14-deoxy-11, 12-
dehydrogen-andrographolide and neoandrographolide. 

Xiaoqiang Yan, Tao Wan_& Zhiming Ma, Weihon Zhang and others I 

USA 
-----, 

7,470,440 
-- ---~ 

-----
30'" December, 2008 

Methods for treating__Qrostrate cancer with herbal com_Qositions. 
Ginger, Turmeric etc 

The inventive subject matter relates to methods for treating prostrate 
cancer, comprising administration of a composition comprising 
therapeutically effective amounts of supercritical ectracts of rosemary, 
turmeric, oregano and ginger; and therapeutically effective amounts of 
hydroalcoholic extracts of holy basil, ginger, turmeric, Scutellaria 
baicalensis, rose-mary, green tea, huzhang, Chinese goldthread and 
barberry. 
Thomas Newmark, Paul Schulick and Aaron Katz --

USA 
7,780,996 
24m August, 2010 

---

J 
~ 

Composition to enhance HDL cholesterol and to decrease intima-mediaj 
thickening in animals and humans and a method for its preparation. 

J 
Emblica officinalis s } 
A method of producing a product to correct hypercholesterolemi~ 
including pulping fruits ofEmblica officinalis with demineralised water tj 
create a slurry. The slurry is treated with pectinase. The pectinase-treate 
slurry is filtered to create a solution. The solution is concentrated to creaj 
a Q_roduct. A Qroduct having an extract of Emblica officinalis fl 

j 
j 
j 
j 
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j 
j 
j 
j 
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prophylactic and for therapeutic treatment of coronary diseases, 
atherosclerosis, hypothyroidism and hyperthyroidism. 

INVENTOR Benny Antony 

52. 
COUNTRY USA 
PATENT NO. 7,993,683 
DATE AND 9Ul August, 20 11 
YEAR 
SUBJECT Composition for the treatment of chronic degenerative inflammatory 

conditions. 
MEDICINAL Andrographis paniculata 
PLANTS 
ABSTRACT Compositions comprising: saligenin or derivatives thereof or Salix ssp 

extracts containing from 10 to 50% of saligenin; substantially pure 
andrographolide or andrographolide enriched Andrographis paniculata 
extract containing from 5 to 30% of andrographolide; optionally N-acetyl-
glucosamine and/or glucuronic acid or glucuronolactone. 

INVENTOR Ezio Bombardelli 

EPO PATENTS ON TRADITIONAL KNOWLEDGE ASSOCIATED WITH INDIAN 
MEDICINAL PLANTS2 

Followings are some of the examples of patents granted by European Patent Office. These 
patents are either regarding the medicinal properties of the Indian medicinal plants or the 
processes thereof. These inventions are claimed as being novel and non-obvious and not 
covered by the formal and informal prior art. The following nomenclatures of the patented 
subject matters give the prima facie impression that there is Indian traditional knowledge on 
them. This is just a tip of the iceberg. If searched and analysed thoroughly, more such patents 
on the medicinal values of the Indian plants would be found out. 

1. EP 1133992 B 1: Novel pharmachological activities of Curcuma longa extracts. 
2. EP 1844786 B1: Extracts of Curcuma longa and their cosmetic and dermalogical 

uses. 
3. EP 1526860 B 1: Bioavailability/efficiency enhancing activity of Cuminum cyminum 

and extracts and fractions thereof. 
4. EP 0810868 Bl: Use ofPiperine as a gastrointestinal absorption enhancer. 
5. EP 1284 7 44 B 1: Antimigraine combination comprising Sap indus and Emblica 

extracts. 
6. EP 1333848 B1: Phyllanthus derived compounds for the prevention and/or treatment 

of diseases associated with a retrovirus. 
7. EP 1326624 Bl: Methods of producing Phyllanthus extracts. 

2 Available at -http://www.epo.org/searching.html. 
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8. EP 2044849 B 1: Process for the manufacture of an Amla composition. 

SCHEDULE II 

INDIAN PATENTS ON MEDICINAL PROPERTIES OF THE PLANTS 
ASSOCIATED WITH TRADITIONAL KNOWLEDGE3 

It is undenying that West is not sensitive to the traditional knowledge protection and 
indulging in unfair commercialization of traditional knowledge of India and other countries. 
They always try to prevent any attempt to stop this kind of TK exploitation for one reason or 
the other. Grabbing other's property and forceful taking has entered into their business 
mindset in such a way that it is very difficult to neutralize. But what is India's role? But does 
India do it fairly? The facts establish something contrary to what India preaches and what 
does it practice. There is dubious role of India in protecting the traditional knowledge and 
prevent unfair commercialisation. The patent documents regarding the following medicinal 
plants are taken from the website of the Indian Patent Office: 
http://www .ipindia.nic.in/ipirs 1 /patentsearch.htm. 

1. INDIAN PATENT ON ALOE VERA 

247035 

246847 

237838 

1349/MUM/2004 

565/CHE/2006 

PROCESS OF 
MANUFACTURING 

16/12/2004 CLEAR JUICE FROM 
THE LEAVES OF THE 
ALOE VERA PLANT 

AGASHE 
MANDAR 
DNY ANESHW AR 

29;o312006 AN EMULSION FROM NAGARATHINAM 
ALOE VERA PONNIAH 

ALOE VERA 
EXTRACT, METHOD MORINAGA MILK 

3548/CHENP/2007 14/08/2007 OFPRODUCING ALOE INDUSTRY CO., 
VERA EXTRACT, AND LTD 
HYPERGLYCEMIA 

CAMOMILE/ ALOE ANSELL I 
1585/CHENP/2005 11/07/2005 VERA TREATED HEALTHCARE I 

IMPROVING AGENT 

232277 
r------+-----------+------~G_L_O_V_E __________ ~P_R_O_D_U_C_T_S~,L_L_C~ I 

NEGATIVELy I 
CHARGED I 

1423/CHENP/2004 24/06/2004 POLYSACCHARIDE 2QR RESEARCH I 
DERIVABLE FROM BV 

~----~------------~----~-A_L_O_E_V_E_RA ___ AN __ D __ A __ ~----------~J 

209391 

3 A vai1able at http://www .ipindia.nic. in/ipirs 1/patentsearch.htm. j 
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rROCESS FOR 
PREPARING THE 
SAME 

2. INDIAN PATENT ON ARJUNA 

242333 735/CHE/2003 

241636 774/CHE/2003 

239699 736/CHE/2003 

237613 781/CHE/2003 

237254 777/CHE/2003 

ANTI OXIDATIVE 
ASCORBATE 
PEROXIDASE SEQUENCE 

16/09/2003 FROM TERMINALIA 
ARJUNA CONFERRING 
INCREASED STRESS 
TOLERANCE 

PROCESS OF ISOLATING 
CLEICACID 

SEQUENCE 
24/09/2003 DIACYLGLYCEROL 

KINASE FROM 
TERMINALIA ARJUNA & 
ITS USES THEREOF 

M/SAVESTHA 
GENGRAINE 
TECHNOLOGIES 
PRIVATE 
LIMITED 

A vestha Gengraine 
Technologies Pvt 
Ltd 

DIHYDROFLA VONOL -4-
REDUCTASE 
NUCLEOTIDE SEQUENCE MIS A VESTHA 

GENGRAINE 
16/09/2003 FROM TERMINALIA TECHNOLOGIES 

ARJUNA CONFERRING PRIVATE 
PROTECTION AGAINST LIMITED 
PATHOGENS AND ULTRA 
VIOLET RAYS 

"NOVEL PROTOCOL FOR 
ISOLATION AND 

24/09/2003 PURIFICATION OF 
NUCLEIC ACIDS FROM 
TERMINALIA ARJUNA" 

PROCESS OF ISOLATING 
GLUTATIDONE 

2410912003 PEROXIDASE NUCLEIC 
ACID SEQUENCE FROM 
TERMINALIA ARJUNA 
AND USES THEREOF 

M/SAVESTHA 
GENGRAINE 
TECHNOLOGIES 
PVTLTD 

AVESTHA 
GENGRAINE 
TECHNOLOGIES 
PVT. LIMITED 

3. INDIAN PATENT ON GINGER 

" STABLE GINGER j 
244783 1397/DELNP/2004 25/05/2004 EXTRACT FINZELBERG I 
r-----_,------------r-----~~P_RE __ PA_RA __ T_I_O_N_" ____ ~G_MB __ H __ &_c_o __ .K_G~J 

"A PROCESS FOR THE COUNCIL OF 
'-l-95_6_8_7 _ __,__44_1_D_EL_I_2_00_1 __ .._1_9J_O_li_2_00_l_j___P_R_O_D_U_C_T_IO_N_O_F_O_I_L-----.L.S_C_E_IN_T_I_F_IC _ _____j j 
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AND OLEORESIN AND 
FROM FRESH GINGER INDUSTRIAL 
RHIZOMES II RESEARCH 

4. INDIAN PATENT ON KARELA 

81887 

234274 

183780 

81887 

A PROCESS FOR THE 
ISOLATION OF BLOOD
SUGAR LOWERING 
ACTIVE PRINCIPLE 2310411962 FROM THE FRUITS OF 
MOMORDICA 
CHARANTIA (VAR: 
KERALA) 

"AN ANTI
INFLAMMATORY, 
ANTIARTHRITIC AND A 

2191/DEL/1996 08/10/1996 VASCULODILATOR 
HERBAL OIL FROM 
MOMORDICA 
CHARANTIA L. (BITTER 
GOURD)" 

"A PROCESS FOR 
MANUFACTURE OF AN 
ANTI-INFLAMMATORY, 
ANTIARTH-RITIC AND 

2192/DEL/1996 08/10/1996 V ASCULODILATOR 
HERBAL OIL FROM 
MOMORDICA 
CHARANTIA L.,(BITTER 
QOURD)" 

MOSALE 
RAGHUPATHIAH 
RAJARAMA RAO 

DR.PUSHPA 
KHANNA 

DR. (MS.) PUSHPA 
KHANNA 

5. INDIAN PATENT ON NEEM 

"AN IMPROVED GRANULAR 
241478 293/CHE/2004 31/03/200 FORMULATION OF NEEM SEED ~gi~~RRY 

4 EXTRACT AND ITS PROCESS LIMITED 
THEREOF" 

A PHYTOPESTICIDAL SA V ARIMUTH 
234081 657/CHE/2006 l0/04/20° FORMULATION 'PONNEEM' FOR U 6 CONTROLLING INSECT PESTS IGNACIMUTH u 

26213 
1116/DEL/200 14/06/200 A PROCESS OF FORMULATION 
4 OF NEEM (AZADIRACHTA 4 INDICA) ROOT BASED NATURAL 
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FUNGICIDAL PRODUCT 

"EFFICIENT PROCESS FOR THE INDIAN 

226204 1126/DEL/200 09/09/200 PREPARATION OF NEEM BASED COUNCIL OF 
3 3 REDUCED AZADIRACHTIN(S) AGRICULTUR 

PESTICIDES" ALRESEARCH 

442/MUM/200 27/03/200 A NEEM BASED COMPOSITION GODREJ 
225764 6 6 FOR COATING NITROGENOUS AGROVET 

FERTILISER LIMITED 

261/MUM/200 10/03/200 A NEEM OIL BASED WOUND GODREJ 
222010 5 5 HEALING OINTMENT OR CREAM AGROVET 

LIMITED 

488/MUM/200 27/04/200 A PROCESS FOR PREPARING A GODREJ 
213607 4 4 NEEM OIL BASED WOUND AGROVET 

HEALING OINTMENT OR CREAM LIMITED 

A PROCESS OF PREPARING A GODREJ 
207868 486/MUM/200 27/04/200 NEEM OIL AND TURPENTINE OIL AGROVET 4 4 BASED WOUND HEALING LIMITED OINTMENT OR CREAM 

PROCESS FOR REMOVAL OF 

201371 200/KOL/200 04/04/200 HEAVY METAL IONS AND DYES ARUNIMA 
3 3 IN WATER WITH NEEM LEAF SARMA 

POWDER AS AN ADSORBENT 

PESTICIDE FORMULATION 

116/MAS/200 ]2/02/200 CONTAINING AZADIRACHTIN T. STANES& 
198109 2 2 (NOT LESS THEN 300 PPM) AND COMPANY 

SALANIN IN A FORMULATED LIMITED 
PRODUCT WITH NEEM OIL 

PROCESS FOR PREPARATION OF 
NEEM OIL WATER EMULSION 

20/01/200 COATED UREA PRILLS,CAPABLE 
196692 48/DEL/2003 3 OF BEING INTEGRA TED AT A.K.DAS 

FERTILIZER PLANTS FOR A 
LARGE SCALE & CONTINUOUS 
COATING PROCESS 

" A PROCESS FOR THE 
ISOLATION OF AN ACTIVE COUNCIL OF FRACTION CONTAINING SCIENTIFIC 

188667 11 00/DEL/199 14/06/199 HENOLIC GLYCOSIDE FROM AND 5 5 AZADIRACHTA INDICA (NEEM) INDUSTRIAL USEFUL FOR CONTROLING RESEARCH GASTRIC HYPERACIDITY AND 
GASTRIC ULCERATION" 

"A PROCESS FOR PREPARING AN 
IMPROVED DENTAL TOOTH PRIYAL 

185068 487/BOM/199 30/071199 PASTE WITH GREEN NEEM KHANDERAO 8 8 LEAVES AS A MAJOR 
INGREDIENT FOR MEDICINAL KULKARNI 

EFFECT" 

"A PROCESS FOR THE COUNCIL OF 

184305 1919/DEL/199 ] 9/101199 PREPARATION OF AN EXTRACT SCIENTIFIC & 
5 5 CONTAINING UPTO 88% OF INDUSTRIAL 

AZADIRACHTIN FORM NEEM RESEARCH, 
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SEEDS/KERNELS, AS A DRY 
POWDER" 

1855/MAS/19 22/08/199 " PROCESS FOR PREPARING E.I.D.PARRY 83722 97 7 UPGRADED AZADIRACHTIN (INDIA)LTD. CONTAINING NEEM PRODUCTS" 

A NOVEL METHOD FOR THE MIS. SYNIT 
183719 463/BOM/199 01/08/199 STERLIZATION OF NEEM SEEDS DROGS,PVT.L 7 7 FOR BETTER SHELF LIFE AND 

FUNGS PROOF. TD., 

1183056 
20/07/199 "A PROCESS FOR THE ROHMAND 

758/DEL/1993 PREPARATION OF STORAGE HAAS 3 STABLE NEEM SEED EXTRACT" COMPANY 

"A PROCESS FOR THE 
PREPARATION OF COUNCIL OF 

182919 1513/DEL/199 24/11/199 EMULSIFIABLE CONCENTRATE SCIENTIFIC & 
4 4 OF DRY AZADIRACHTIN INDUSTRIAL POWDER HAVING PURITY UP TO RESEARCH 

I 88% PREPARED FROM NEEM 
SEED A/KERNELS" 

A PROCESS OF ISOLATION AND SRIBANOO 
182788 121/BOM/199 04/03/199 EXTRACTION OF 

~~~ADGg'~ 6 6 AZADIRACHTIN FROM NEEM 
SEED POWDER 

181845 1445/MAS/19 08/111199 A PROCESS OF PREPARING A E.LD.PARRY 
95 5 BIO-PESTICIDE NEEM EXTRACT (INDIA) LTD 

j 

PROCESS FOR THE ISOLATION COUNCIL OF 
06/03/198 FROM NEEM OIL OF ACTIVE SCIENTIFIC & 153415 869/DEL/1979 1 PRINCIPLES EVINCING INDUSTRIAL OVIPOSITION DETERRENT RESEARCH ACTIVITY IN INSECTS 

6. INDIAN PATENT ON HALDI 

A PROCESS FOR THE COUNCIL OF j 
ISOLATION OF ARONA TIC SCIENTIFIC 1 

TURMERONE OIL FROM AND I 231051 215/DEL/2001 28/02/2001 
TURMERIC OLEORESIN INDUSTRIAL I 
INDUSTRY WASTE RESEARCH I 

r----+------~----+-------------~----~1 

230571 

205792 

401/DEL/2001 29/03/2001 

A PROCESS FOR THE I 
PREPARATION OF WATER COUNCIL OF 
SOLUBLE TURMERIC SCIENTIFIC 
COLOURANT AND 
FORMULATIONS USEFUL INDUSTRIAL I 
AS YELLOW COLOURANT RESEARCH 

1
1 

IN FOODS AND I 
BEVERAGES. 

PROCESSOFRECOVERY GODAVARI 
971 /MUM/2004 10/09/2004 OF PURE CUR CUMINS SUGAR MILLS j 

FROM TURMERIC LIMITED 
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RHIZOMES 

A PROCESS FOR THE COUNCIL OF PREPARATION OF SCIENTIFIC & 199734 506/DEL/1998 26/02/1998 TRANSLUCENT PAPERS INDUSTRIAL FROM TURMERIC PLANT RESEARCH (CURCUMA LONGA LINN) 

7 (A) INDIAN PATENT ON KRISHNA TULSI 

PATENT APPLICATION DATE OF TITLE OF INVENTION APPLICANT 
NUMBER NUMBER FILING NAME 
~ 

184300 1543/DEL/1996 11/07/1996 "AN IMPROVED THE CHIEF 
PROCESS FOR CONTROLLER 
PREPARATION RESEARCH& 
FLAVONOIDS FROM DEVELOPMENT! 
OCIMUM SANCTUM 
(KRISHNA TULASI)" 

217878 418/DEL/2002 28/03/2002 A HERBAL All INDIA 
OPHTHALMIC INSTITUTE OF 
FORMULATION OF MEDICAL 

I OCIMUM SANCTlTJVi 1 SCIENCES 
FOR DELAYING THE 

I ONSET AND 

I PROGRESSION OF 
CATARACT" 

L L ___ 
8. INDIAN PATENT ON AMLA AND OTHERS 

220708 1524/DEL/2003 

A NOVEL HERBAL 
UG COMPOSITION DR. POTHURAJU 

204225 487/MAS/2001 18/06/2001 AND PROCESS THE SURYA VENKATA 
PREPARATION SATYANARA Y ANA 

196916 

THEREOF 

"A PROCESS FOR 
THE PREPARATION 
OFAHEARBO 
MINERAL 

123/DEL/2001 01/02/2001 PREPARATION FOR 
GENERAL 
IMMUNITY AND 
STRENTHENING OF 
CHILDREN" 

9. INDIAN PATENT ON BRAHM! 

CENTRAL COUNCIL 
FOR RESEARCH IN 
A YURVEDA AND 
SIDDHA 
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PATENT APPLICATION DATE OF TITLE OF INVENTION 
NUMBER NUMBER FILING 

A PROCESS FOR 
OBTAINING A 

78014 THERAPEUTICALLY 
ACTIVE 

78014 10/08/1961 TRANQUILLISING 
PRACTION FROM THE 
PLANT HERPESTIS 
MONNIERA LINN 
(BRAHMI). 
"A PROCESS FOR 
PRODUCING AN 

185704 1 089/DEL/1 996 23/05/1996 EXTRACT OF BRAHM! 
FOR EXHANCEMENT 
OF METAL 
CAPABILITIES" 

10. INDIAN PATENT ON GARLIC 

'PATENT APPLICATIO DATE TITLE OF 
NUMBE N OF INVENTION 

IR NUMBER FILING 

140890 - 40890 14/071194 PROCESS OF PRODUCING 
9 STABLE GARLIC 

PREPARATION. 
190148 2376/DEL/199 13/08/199 A PROCESS FOR THE 

8 8 PREPARATION OF A 
FLA YOUR-ENRICHED 
GARLIC POWDER" 

144278 344/BOM/1975 27/11/197 PROCESS FOR THE 
5 PREPATION OF 

INSECTICIDAL PRINCIPLES 
OF GARLIC 

134964 134964 09/03/197 IMPROVEMENTS IN OR 
3 RELATING TO THE 

MANUFACTURE OF 
GARLIC POWDER 

11. Kalo Zeera- Nigalla Sativa 

APPLICANT 
NAME 

INDIAN 
COUNCIL OF 
MEDICAL 
RESEARCH 

DALMIA 
CENTRE FOR 
BIO-
TECHNOLOGY 

APPLICANT 
NAME 

DOLNIKRE 

COUNCIL 
OF 
SCIENTIFIC 
AND 
INDUSTRIA 
L 
RESEARCH 
BHABHA 
ATOMIC 
RESEARCH 
CENTRE 
COUNCIL 
OF 
SCIENTIFIC 
AND 
INDUSTRIA 
L 
RESEARCH 
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PREPARATION OF SCIENTIFIC & 
ANTIOXIDENT FROM INDUSTRIAL 
BLACK CUMIN RESEARCH 
(NIGELLA SATIVA.) 
SEEDS 

12. Daya-Woodfordia Floribunda 

PATENT APPLICATION DATE OF TITLE OF APPLICANT 
NUMBER NUMBER FILING INVENTION NAME 

36677 36677 25/01/1947 AN IMPROVED PROF. 
METHOD OF AND MAHADEVA I 

COMPOSITION FOR LALL SCHROFF I PREPARING 
MAKARADW AJ OR 
CHANDRODAYA,A 
WELL KNOWN 

I AYURVEDIC 
MEDICINE. L____ _ __ __]____ 

"··--

13. Anar-Punica Granatum 

' 

~~ii~J:~~ t~l)~iUI3.~1'i~~~ ~AIIFI 0'1 I'I\ILE Oil' ~~)i'iiM!Il~l~ .l~l2Li~Z:Allli 
~ l'll:l!RB!IR IILIN~, ~ ~ --- " 

"A PROCESS FOR THE COUNCIL OF EXTRACTION OF THE SCIENTIFIC & 238970 392/DEL/2001 29/03/2001 ANTIOXIDANTS FROM INDUSTRIAL POMEGRANATE PEELS RESEARCH (PUNICA GRANATUM)" 

"A PROCESS OF 
PREPARATION OF 
ANTICOAGULANT AND 
ANTIPLATELET SINGHUDAI 220096 896/DEL/2003 14/07/2003 AGGREGATION AGENT PRATAP FROM THE EPICARP, PULP 
AND SEED WITH PULP OF 
POMEGRANATE (PUNICA 
GRANATUM). 

"A PROCESS OF 
PREPARATION OF 
ANTICOAGULANT AND 
ANTIPLATELET SINGHUDAI 220096 896/DEL/2003 14/07/2003 AGGREGATION AGENT PRATAP FROM THE EPICARP, PULP 
AND SEED WITH PULP OF 
POMEGRANATE (PUNICA 
GRANATUM). 

"A PROCESS OF UDAIPRATAP 220096 896/DEL/2003 14/07/2003 PREPARATION OF SINGH ANTICOAGULANT AND 
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ANTIPLATELET 
AGGREGATION AGENT 
FROM THE EPICARP, PULP 
AND SEED WITH PULP OF 
POMEGRANATE (PUNICA 
GRANATUM). 

"A PROCESS OF 
PREPARATION OF 
ANTICOAGULANT AND 
ANTIPLATELET UDAIPRATAP 220096 896/DEL/2003 14/07/2003 AGGREGATION AGENT SINGH FROM THE EPICARP, PULP 
AND SEED WITH PULP OF 
POMEGRANATE (PUNICA 
GRANATUM). 

14. Amaltas-Cassia Fistula etc 

240422 1330/DEL/2004 19/07/2004 

"A HERBAL 
COMPOSITION FOR THE 
TREATMENT OF HIV 
AND A PROCESS OF 
PREPARING THE SAME" 

PANDEY, 
SANTOSH 
KUMAR 

15. Ashwagandha- Withania Somnifera 

" 

'IA;'IEN'I XU:n3!1JlfCA11iUN ~iil\'1 
~ 

A~l~lLICA-
-~~\Ill~ 0~ BAM~ D! ·- 1'\IJ&IB~ - -

AN ANTIOXIDANT- LIFELINE 

248562 30 16/KOLNP/20 18/10/200 PROMOTING NUTRACEUTICA 
06 6 COMPOSisTION LS 

CORPORATION 

"AN IMPROVED PROCESS COUNCIL OF 

244612 794/DEL/2005 31/03/200 FOR THE ISOLATION OF SCIENTIFIC & 
5 WITHAFERIN-A FROM INDUSTRIAL 

PLANT MATERIALS" RESEARCH 

HERBAL COMPOSITION 

13/06/200 FOR RELIEVING PAIN BABULAL 
243835 922/MUM/2006 6 FROM JOINTS AND BHAWARLAL 

BONES AND METHOD JAIN 
THEREOF 

A KIT CONTAINING A SERUM 
236009 1253/MUM/2003 08/12/200 VACCINE AND AN INSTITUTE OF 3 IMMUNOLOGICAL 

ADWVANT INDIA LTD. 

234928 1246/MUM/2003 05112/200 A NOVEL PROCESS FOR SERUM 
3 PREPARATION OF INSTITUTE OF 
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AQUEOUS EXTRACTS OF INIDALTD. 
MEDICINAL PLANTS 

"A HERBAL 
PREPARATION AND A 
PROCESS FOR THE 

18/06/200 PREVENTION AND 
226242 662/DEL/2002 TREATMENT OF RA VI PA TODIA 2 HYPERCHOLESTEROLEM 

IAAND 
HYPERTRIGL YCERDIEMI 
A" 

"A HERBAL 
COMPOSITION HAVING 
ANTI-STRESS AND 

220688 665/DEL/2002 18/06/200 ADAPTOGENIC RA VI PATODIA 2 PROPERTIES AND A 
PROCESS FOR THE 
PREPARATION 
THEREOF" 

TREATMENT AND 
MANAGEMENT OF 

27/04/200 OBESITY AND OBESITY RAMASWAMY 210052 384/CHE/2004 4 RELATED RAJENDRAN DISORDERS/SYMPTOMS 
USING CARALLUMA 
EXTRACTS 

"A PROCESS FOR THE 
PREPARATION OF A 

11/03/199 HERBAL COMPOSITION 
190439 619/DEL/1998 FOR USE FOR THE DINESH BOTHRA 8 TREATMENT FO 

RHEUMATOID 
ARTHRITIS" 

16. Gurmara-Gymnema Sylvestre 

246537 1653/CHE/2007 30/07/2007 

A PROCESS FOR 
PREPARATION OF A 
NOVEL COMPOUND 
GYMNEMIC TRIACETATE 
FROM GYMNEMA 
SYLVESTRE R. Br. LEAVES 
WITH ANTIDIABETIC 
ACTIVITY 

PITCHAI 
DAISY 

17. Guru chi-Tinospora Cordifolia 
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246537 1653/CHE/2007 30/07/2007 

A PROCESS FOR 
PREPARATION OF A 
NOVEL COMPOUND 
GYMNEMIC TRIACETATE 
FROM GYMNEMA 
SYLVESTRE R. Br. LEAVES 
WITH ANTIDIABETIC 
ACTIVITY 

PITCHAI 
DAISY 

18. Kalomegh- Andrographis Paniculata 

233817 543/DEL/2003 

19. Acorns Calamus4 

199804 382/DEL/2002 

20. Glycyrrhiza Glabra5 

"AN IMPROVED PROCESS 
FOR THE ISOLATION OF 

31/03/2003 ANDROGRAPHOLIDES 
FROM ANDROGRAPHIS 
PANICULATA" 

"A PROCESS FOR THE 
PREPARATION OF 
PHARMACOLOGICALLY 2810312002 ACTIVE a-ASARONE FROM 
TOXIC P-ASARONE RICH 
ACORUS CALAMUS OIL" 

A PROCESS FOR 
236432 771/KOL/2005 23/08/2005 ISOLATING AND 

PURIFYING 

COUNCIL OF 
SCIENTIFIC & 
INDUSTRIAL 
RESEARCH 

COUNCIL OF 
SCIENTIFIC 
AND 
INDUSTRIAL 
RESEARCH 

BOSE 
INSTITUTE 

f http://www.ipindia.nic.inlipirsllpatentsearch.htm visited on 18th September, 2011 at 6.45 
>M 

http://www.ipindia.nic.in/ipirsl/patentsearch.htm visited on 18th September 2011 at 6.55 
M 
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GLYCYRRHIZIC ACID 
(GL YCYRRHIZA GLABRA) 
ROOTS EFFECTIVE 
AGAINST LEISHMANIASIS 
AND COMPOSITION 
CONTAINING THE SAME 

NEW THREAT TO TRADITIONAL KNOWLEDGE: INNOVATIVE OR PETTY 
PATENTS 

Nowadays many countries grant new type of patent as intellectual property right. This is on 
some other types of new products and processes. These can not be strictly called as 
inventions and are not same to patentable inventions. It is not supposed to fulfill the standard 
patentability requirements of patent i.e. novelty and non-obviousnes. The requirements are 
short of this criterion. It is called petty patent in one country, innovative patent or utility 
model in another country and petty patent in some other countries. This is also a grant of 
wrong patent linked to traditional medicines which is a minor variation of the existing part of 
traditional knowledge, likely to the other biopirated patents. It has been causing a great 
concern to the TK enriched developing world. With the emergence of this, bio-piracy has 
got a new form dimension. If it is not checked, it is going to be another major problem for the 
traditional knowledge protection. Just a small development from the 'prior art', this non
original innovation is also not violation of patent law. Apprehending that in future there 
might be invalidation of patent on non-original invention where TK exists, these countries 
are trying to find an escape route and finding newer methods for the fulfilling of the same 
objects-making money from bio-piracy. Many countries have this kind of pettey patents in 
their legal frameworks. The countries are: Australia, Germany, Argentina, Brazil, China, 
France, Italy, Japan, Ireland, Denmark, Spain, Turkey, Finland, South Africa, Netherlands 
Etc. Japan has this system of patents-utility model, Auatralia has innovative patents,· and 
India is seriously contemplating to have petty patent in near future. In Germany a utility 
model is considered to be new if it does not form part of the state of the art. The state of the 
art comprises any knowledge made available to the public by means of a written description 
or by use within Germany before the date relevant for the priority of the application. In 
;pain, the novelty requirement for obtaining a utility model is relative, i.e. only public 
vritten disclosure of the invention in Spain is prejudicial against the novelty of the invention 
laimed in the utility model. This is in sharp contrast with Spanish patents for which absolute 
ovelty is required. 
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CONCLUSION 

The above mentioned patent documents show that there are traditional knowledge oflndia on 
those subject matters. If judged against TKDL documents and informal traditional 
knowledge base in public use in India, it is amply clear that there exists "prior art" or 
"existing knowledge" on the subject matter of those patents and many others not specifically 
mentioned in the foregoing discussions. Yet patents were granted by accepting the inventions 
to be novel and non-obvious. These patents are granted either by violating law of patent of 
the countries granting the patent or the countries do not consider them as violation at all. The 
latter is due to the reason that informal 'prior art' or foreign public use is not a bar for 
USPTO to grant patents. 

The patent documents which are shown in the foregoing pages are justa tip of the iceberg. If 
the patent documents of the medicines of U.S.A., EPO, India and other countries are 
analysed, it will be found that there are innumerable of wrongful patents on the traditional 
knowledge associated with medicinal plants. These patents are examples of biopiracy, for 
which India's traditional knowledge is misappropriated. Hence it is suggested that initiative 
should be taken to examine how many of the patents obtained on the medicinal plants 
involving traditionalknowledge in the public domain are genuine inventions and how many 
of them are the incidences of bio-piracy. Having ascertained that the process of revocating 
such patents should begin. 

Same is true regarding innovative patents or petty patents. At the time of struggling with 
biopiracy through patents, another form of biopiracy has arisen for India and other TK 
enriched countries. This problem is a new challenge to be dealth with same seriousness. 
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CHAPTER Ill 

MISAPPROPRIATION OF TRADITIONAL KNOWLEDGE IN 
INDIA WITHOUT OBTAINING PATENT 

INTRODUCTION 

A new form of biopiracy is posing a threat to traditional knowledge protection of 
medicinal plants in India. There are open and clandestine attacks on traditional 
knowledge of India from different comers of the world. It is possible because the 
legal framework for the control and regulation ofbiopiracy in India is not very strong. 
Ignoring the incidents of biopiracy within the country, India has been tracking the 
incidents ofbiopiracy by other countries against itself. There has not been any protest 
or concern expressed against this offence. It is to be ensured that traditional 
knowledge associated with medicinal plants in adequately protected in India. The 
strategy should be to protect this intellectual property (community or society oriented) 
in the country and ensure that no misappropriation takes place in any form. India 
should fight-legally and politically, the biopiracy policy of the international law and 
the national laws ofthe developed countries. 

Ayurvedic medicines are produced by many companies in India, but most of them are 
quite smalL The industry has been dominated by around twelve big companies 
producing ayurvedic medicines in large scales. To meet the growing demands of 
Ayurvedic medicines in India and abroad, there is further scope to expand the 
business. Some of the big business houses are Divya Pharmacy, Baidyanath, Zandu, 
Dabur, Himalayan et al. Examples of the ayurvedic medicines produced and marketed 
by some companies and trust are given in detaiL The names of the medicinal plants 
from which they get the genetic resources are also given in detail. 

The issue is that these companies and trust have huge annual turnovers and are 
earning big profits from this business. But they do this by using the active bio
chemical components of the genetic resources of the medicinal plants. They are get 
information and lead from the centuries old traditional knowledge and utilise and 
subsequently commercialise them for profit making without paying for the use of 
society's intellectual property. That is the reason they did not obtain patents as the 
patents cannot be granted for TK. To do the production and selling business they do 
not need patent at all. The traditional knowledge of medicinal plants which they are 
using, are either in TKDL or is in public use, not documented so far. As was 
discussed earlier, this is the result of a major shortcoming of India's patent law or is 
the result of absence of any law on this subject. So nothing can prevent them from 
doing so without sharing benefits with the traditional knowledge holders or paying 
royalty to the country. In no uncertain terms it can be said that this type of bio-piracy 
(without patent) is encouraged, promoted, allowed or legalised in India. 
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EXAMPLES OF THE NON-PATENTED COMMERCIALISATION OF 
TRADITIONAL KNOWLEDGE 

PART 1: SOME AYURVEDIC PRODUCTS OF DIVYA PHARMACY-AS 
MANUFACTURING UNIT OF AYURVEDIC _MEDICINES OF DIVYA YOG 
MANDIR TRUST 

l.Divya Medohar Vati 1 

Indications: Useful in obesity and hyperlipemia: (1) First removes the disorders of 
digestive system and then reduces the extra fat and makes the body beautiful, 
compact, lustreful and active. (2) Especially useful in thyroid disorders (hypo and 
hyper thyroid), rheumatic arthritis, joint pains, pain in lumbar region and knee joints. 
(3) Digests the medas (fat) in the body and nourishes the successive tissue elements 
viz. Bone, bone-marrow and sukra (semen). In other words, it converts the fat into 
other tissue elements as a result of which body becomes healthy and compact. 

Serial Common and Part Indications of 
No. Scientific name Used ingredients 
K. 
1. Amla-Emblica Fruit Tridoshshamak 

officinalis 
2. Baheda- Fruit Tridoshshamak 

Terrninalia 

ry-- belerica 
Harad-Terminalia Fruit Rechak, Tridoshhar 
chebula 

4. Kutki-Picrorhiza Root Lekhan kaphaghan 
kurroa 

5. Nishoth- Root Lekhan,Rechak 
Operculina 
turpethum 

6. Viavidang- Seed Kaphvatnashak, 
Embelia ribes 

7. Harad chilka- Fruit Tridoshhar 
Terrninalia 
chebula 

8. Commiphora Medohar pramha 
mukul 

9. Shilajee Sat Stholya, Swedan 
Asphaltum 

10. Babul gond- Gond Grahi 
Acacia arabica 

2.Divya Mukta Vati 

1 AUSHADH DARSHAN, A repertoire of proven miraculous ayurvedic remedies by 
Swami Ramdev, Edited by Vaidyaraj Acharya Balkrishan, Published by DIVY A 
PRAKASHAN, Divya Yog Mandir (Trust), Hardwar, 2005, Page 15. 
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Indication: Useful in hypertension. "Divya Mukta Vati is a unique ayurvedic solution 
for hypertension that cures high blood pressure, insomnia and anxiety within a person 
and this herbal medicine works effectively in treating all signs ofhypertension such as 
anxiety, syndrome, sleeplessness, restless legs, etc. it has no side effects and highly 
effective herbal remedy for high blood pressure."2 

Serial Common and Part Indications of 
No. Scientific name used ingredients 

1. Bramhi-Centella Pan chang Uchh raktdav 
asiatica 

2. Shankhpushpi- Panchang Medhya, Anindra 
Convolvulus 
pluricaulis 

3. Ugrgandha- Root Medhya, Apsmar 
Acarus calamus 

4. Ganjvan- Pan chang Anindra 
Onosoma 
bracteatum 

5. Jyotishmati- Seed Sheetal, Anindra 
Celastrus 
paniculatus 

6. Ashwgandha- Root Uttejak, budhi smrati 
Withania vardhak 
somnifera 

7. Giloy-Tinsopora Stem Balya rasayan 
cordifoli 

8, Praval pishti- Pittrog, Hridya 
Incinerated 
oxideof 
corraliumrubrum 

9. Mukta pishti- Pittrog, Anindra 
Mytilus I 
margaratferus 

10. Bramhi-Centella Uchh raktdav 
asiatica 

11. Jatamansi- Vatnadi, shamak 
Nardostachys 
iatamansi 

12. Shankhpushpi- Medhya, Anindra 
Convolvulus 
pluricaulis 

13. Sarpgandha- Anindra, V atnadi, 
Rauwolfia Shamak 
serpentine 

14 Giloy-Tinsopora Balya rasayan 
cordi folia 

3. Divya Shilajit Rasayan 

2 Available at http:/ /www.home-remedies-world.com/divya-mukta-vati.html. Visited 
on 20th August at 7.40 PM. 
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Indication: Useful in Diabetes, Fatigue & general debility. 

"Divya Shilajeet Rasayan Vati Produces positive effect on vatavahini nadi (nervous 
system), kidneys and channels which carry virya (semen). Divya Shilajeet Rasayan 
Vati Vayu-alleviating, promoter of strength and the quantity of semen 
(spermatopoetic). Divya Shilajeet Rasayan Vati Particularly useful in night fall 
swapnadosha, prameha (obstinate urinary disorders including diabetes) and 
leucorrhoea.''3 

Serial Common and Part Indications of 
No. Scientific name used ingredients 

Ashvagandha- Dried Balya , Rasayan 
Withania root 
somnifera 
Triphla Chum- Fruit Diabetes, 
Emblica Constipation 
officinalis, 
Terminalia 
bellirica, 
Terminalia 
chebula 
Bhoomiamla- Whole Fatigue, general 
Phyllantus Plant debility 
urinaria 
Shilajit- Extract Balya, Rasayan 
AsQhaltum 

4. DIVY A UDARA-KALPACHURNA 4 

-

MAIN Yasti-madhu (mulethi), Misreya (saunf), Svamapatri (sanay), 
INGREDIENTS Revana-cini, Sata-patri (rose-flower), Haritaki Gangh harad), 

Misti (sugar-candy) etc. 
THERAPEUTIC (1). It is pitta-alleviating, mild purgative and nonOevacing 
USES medicine. 

(2). Clears bowls and removes constipation, does not cause any 
type of burning or other complications in intestines 
(3) Stimulates digestion and digests 'ama' (undigested material 
caused by impaired digestion and metabolism). 

5. DIVYA KAYA-KALPA KVATHA5 

3 Available at www.herbalcureindia.com/swami-ramdev/divya-shilajeet-rasayan.htm. 
Visited on 21st August at 6 PM. 
4 AUSHADH DARSHAN, A repertoire of proven miraculous ayurvedic remedies by 
Swami Ramdev, Edited by Vaidyaraj Acharya Balkrishan, Published by DIVYA 
PRAKASHAN, Divya Y og Mandir (Trust), Hardwar, 2005, Page 4. 
5 Ibid, Page 4. 
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MAIN Seeds ofBakuchi (bavachi), Cakra-marda (panavad), Haridra (turmeric), 
INGREDIENTS Daru-haridra, bark ofKhadira, seeds ofkaranja, bark ofnimba, Manjistha, 

Amrta (giloy), Kirata-tiktata (chirayata), Kutaki, Candana, Deva-daru, 
Usba, Drona-puspi, etc 

THERAPEUTIC (1). Cures all types of skin diseases, eczema, kustha (obstinate skin 
USES diseases including leprocy), Slipada (filariasis). 

(2). Cleans bowels and helps in obesity. 

6. DIVYA GAISA-HARA CHURNA6 

MAIN Ajamoda (ajavayan), Marica (black pepper), extract of Lemon, 
INGREDIENTS Jiraka (cumin seed), Black salt, Jangha haritaki, Hingu etc. 

THERAPEUTIC (1). Digests food, so there is no occurance of gas, acidity etc., 
USES caused by indigestion. 

(2). Instantaneously cures feeling of heaviness of abdomen, 
flatulence, colic pain and anorexia after food. 
(3). This chuma keeps away the gas from abdomen. 

8. Arogyavardhani Vati7 

I MAIN 
INGREDIENTS 

BENEFITS 

6 Ibid, Page 5. 

Amalaki (Embelica officinalis). Vibhitaki (Terminalia bellerica). Haritaki 
(Terminalia chebula). Shudh Shilaieet (mineral pitch). Shudh Kaiial. 
Guggulu (Commifor mukul). Chitraka moola. Kutaki (Picrorhiza kurroa), 
Shudh Para. Shudh Gandhak. Loh Bhasm (purified. within permissible 
limit), Abhrak Bhasm (purified, within permissible limit). 

1. Helps in increasing the immunity of the body 
2. Removes toxins 
3. Makes body pure and disease free 
4. Extremely effective in liver diseases like jaundice, 

cirrhosis. fattv liver etc 
5. It is also helpful in liver enlargement problem 
6. It is also verv beneficial in conditions of dropsy, nephritic 

syndromes. kidney problems. and hepatitis. 
7. Arogyayardhani vati is very supportive in a condition of 

ascites. in which there is lots of accumulation of fluid takes 
place in body. 

8. It is helpful in preventing body from various autoimmune 
diseases. 

9. Arogyavardhani vati is very helpful in tacking all kind of 
skin problems 

10. It is also beneficial in evading conditions like rashes on 
skin. 

11. acne. pustules. psoriasis. dark spots etc. 
12. Due to presence of herb Kutki (Picrorhiza kurroa) in 

Arogyavardhani vati, it is extremely supportive in 

7 Available at www .herbalcureindia.com/swami-ramdev/divya-arogyavardhini
vati.htm. Visited on 21st August at 6.1 0 PM. 
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rectifvin~ indigestion as well as constipation condition in 
the bodv. 

13. It is also used in countering extra fat in the body by 
increasing the metabolic activity. 

9. Shukra Shakti Vati8 

MAIN Elaichi (Elettaria Cardamomum). Chandan Sweta (Santalum Album), 
INGREDIENTS Talmakhana (Asteracantha Longifolia). Salam Mishri (Eulophia 

Campestrist Sweta Musli (asparagus Adscendes), Kaunch Beej (Mucana 
Pruriens), Mishri (Saccharum Officinarium) 

BENEFITS Increases sperm count, Enhances the sperm qualitv. Increases the quantity 
ofthe sperm, Helps in making sperm thick and dense. Increases the 
whiteness of the sperm. Increases libido for indulgence in sexual activity, 
Increase vigor and vitalitv. Removes premature ejaculation, Makes 
organ strong and hard, Beneficial in night fall problem. 

10. Divya Asmarihara Rasa9 

c== --
~~~~v~ INGREDIENTS 
THERAPEUTIC 
USES 

I Yava-ksara, Muli ksa~~, Sveta-parpati, Hajarala, Y ahuda etc 

(1 ).It dissolves deposited calculi and takes it out of the body; relieve 
complications as well as pains caused by it; removes oedema and pain c 
kidney; stops the tendency of stone formation. If used regularly fc 
sometime, patient gets relieved for ever and no chance remains for stom 
formation. 
(2).Cures the burning sensation in the urine and takes out deposited toxir 
from the body. 

~------------~--------------------------------------------------------

11. Divya Stri Rasayana Vati10 

MAIN 
INGREDIENTS 

Putranjivaka, Sveta candana, Kamala, Daaru-haridra, Vamsa-locana, 
Silajatu (mineral pitch), Satavari, seeds of Sivalingi, Parasa pipala, 
Madhu-yasti, Triphala, Ambara-dhana, Bijabanda (seeds ofbala), 
Amalaka, Asoka, Mayura-piccha bhasma, Naga kesara, Asvagandha, 
deva-daru, Guggulu (pure f etc 

8 Available at www.herbalcureindia.com/swami-ramdev/divya-shukrashakti-vati.htm. 
Visited on 21st August at 6.30 PM. 
9 AUSHADH DARSHAN, A repertoire of proven miraculous ayurvedic remedies by 
Swami Ramdev, Edited by Vaidyaraj Acharya Balkrishan, Published by DiVYA 
PRAKASHAN, Divya Yog Mandir (Trust), Hardwar, 2005, Page 2. 
10 AUSHADH DARSHAN, A repertoire of proven miraculous ayurvedic remedies by 
Swami Ramdev, Edited by Vaidyaraj Acharya Balkrishan, Published by DIVY A 
PRAKASHAN, Divya Yog Mandir (Trust), Hardwar, 2005, Page 16. 
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THERAPEUTIC (l).Cures all types of diseases ofwomen viz., leucorrhoea, menorrhagia, 
USES irregularity in menstruation, pain in lower abdomen or lumber region. 

(2).Very useful in excessive bleeding during menstruation. 

12. Divya Chuma11 

MAIN 
INGREDIENTS 

THERAPEUTIC 
USES 

(3).Useful in curing wrinkles on the face, dark circles below eyes, feelin~ 
of exhaustion in the body and laziness. 

Rose flower, Dry ginger, Rock-salt, leaves of Svarna patri (sanay), 
Jangha haritaki (harad), Krsna-bija (kala-dana), Misreya (saunf). 

(l).Cures constipation and takes out the faeces adhered in the intestines, 
activates intestines so the internal layer of intestines does not allow the 
faeces to adhere there again. 
(2).Totally clears the stomach, removes disappointment and makes the 
body active. 

I (3).Helps in curing abdominal pain, flatulence, heaviness and nausea. 

13. Divya Pidantaka Rasa12 

-,-M-A-IN------+----:A-.-ja-m-od.-a· (ajavayan), Nirgundi, Sobhanjana (sweet var), Asvagandha, 
INGREDIENTS Rasna, Musta, Maha-Vata-Vidhvamsana Rasa, Pravala pisti, Silajatu 

(Mineral pitch), Moti-pisti, Kupilu (pure), Hiraka bhasma, Dasa-mula, 
Amrta, Yograja guggulu, Mandura bhasma, Svama-maksika bhasma etc. 

THERAPEUTIC 
USES 

Useful in Joint pain, Arthritis, Lumbar pain, Cervical spondylitis, 
Sciatica, gives immediate and permanent relief in all types ofbodily 
pains. 

'------------- -----------------------------------

14. Divya Trayodashang Guggulu 13 

,-------------,,~------MAIN l.Babool ki phalli or bark, 2. Giloy, 3. Shatavari, 4. Goksuradi, 5. 
INGREDIENTS Nishoth (Kala/black), 6. Ashwagandha, 7. Rasna, 8. Saunth, 9. Kahchur, 

THERAPEUTIC 
USES 

11 Ibid, Page 6. 

10. Ajwain, 11. Shudh Guggulu 

Triyodashang is known to treat all kinds of chronic Vata Dosha diseases. 
It helps in giving strength and support to the muscles and joints and 
helps in giving releif in joint pains. It helps in reducing the pain and 
stiffness of the joints and helps in the easy movement. It helps in 

12 AUSHADH DARSHAN, A repertoire of proven miraculous ayurvedic remedies by 
Swami Ramdev, Edited by Vaidyaraj Acharya Balkrishan, Published by DIVYA 
PRAKASHAN, Divya Y og Mandir (Trust), Hardwar, 2005, Page 8. 
13 Available at l:rt!Q_:/LlY\~,bQ_m_~::remedies-world.com/divya-trayodashang-
guggulu.html. Visited on 27th August 2011 at 7 PM. 
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reducing the inflammation of the joints of the body. It is also found to be / 
very effecting in treating the conditions such as hemiplegia, paraplegia 1 

etc. It is an effective product for people suffering from paralysis. 
Triyodashang also helps in treating the Sciatica and back pain.This 
herbal preparation helps to get rid of excessive pain in the back due to 
any strain, dislocation or sciatica. It is also helpful in treating the 
deformities of the bones. 
Triyodashang can be used to treat the nervous disorders such as 
parkinsons disease, Alzheimers disease etc. It is also a very good product 
for digestive disorders and helps in improving the process of digestion 
and assimilation. It helps in reducing the excessive fat from the body and 
helps in proper digestion of the food. It helps in increasing appetite. It 
also helps in increasing the number of red blood cells in the body and 
thus it helps in treating the anemia. Triyodashnag also helps in 
increasing your immunity. It is effective for both acute as well as chronic 
condition. 

15. Divya Sanjivani Vati14 

.----------------,-------------------------------------------------------

MAIN 
INGREDIENTS 

THERAPEUTIC 
USES 

Bilva, Katuki, Amla, Haritaki, Ashwagandha, Madayantika (Henna), 
Shweta Chandana (Sandalwood), etc. 

Divya Sanjivani Vati acts as an energy booster for the body and help in 
removing the number of harmful chemicals and toxins from the body. It 
increases the capacity of the body to fight against any kind of infection 
or inflammation. It helps in the formation of WBC's which help to 
prevent any infection in the body. It does nto allow any kind of germs of 
harmful bacteria to enter your body and bring out infection. 
Divya Sanjivani Vati is a wonderful product for coryza. It helps in 
controlling the symptoms of Flu such as watering from the eyes, 
blockage of the nose, cough,chronic cough, congestion in the chest, 
headache, vomiting, chills, fever etc.It also helps in reducing the 
irritation ofthe eyes and pain in the muscles of the face. 
Divya Sanjivani Vati is also a very good product for other respiratory 
infections such as asthma, bronchitis, tuberculosis, congestion of the 
chest, chronic cough due to accumulation of mucus in the chest. Divya 
Sanjivani Vati acts as a rejuvenator for your body and helps in the 
growth of new healthy cells within your body. 
Divya Sanjivani Vati is a product for people who suffer from allergic 
rhinitis. It also helps in reducing the symptoms of sinusitis. It relives the 
pain the facial muscles produced due to inflammation of the sinuses. 
People who are allergic to dust, smoke etc can use this product 
effectively to stop the allergic reaction in their body when they are 
exposed to a particular allergen. 

16. Divya Singhnad Guggulu15 

14 Available at http://www.home-remedies-world.com/saniivani-vati.html. Visited on 
271

h August 2011 at 7.15 PM. 
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COMPOSITION Guggulu resin (Commiphora Mukul), Amalaki fruit (Emblica 
Officinalis), Bibhitaki fruit (Terminalia Belerica), Haritaki fruit 
(Terminalia Chebula), Gandhak. All these natural herbs are safe and 
effective and do not produce any side effects. 

THERAPEUTIC 
USES 

Divya Singhnad Guggulu is found to be an effective anti-inflammatory. 
Hence, it is found to be very effective herbal remedy for treating joint 
pains due to inflammation. Divya Singhnad Guggulu is a useful for 
treating the arthritis and other joint pain conditions. It helps to reduce 
the pain and swelling of the affected joints. It increases the oxygen to 
the cells and helps in treating the inflammation of the affected joints. 
Divya Singhnad Guggulu gives nourishment to your body cells and 
makes your joints strong. It is a natural anti-infective, anti
inflammatory, analgesic herbal product. Divya Singhnad Guggulu also 
helps in improving the appetite thus giving your body strength and 
restores the general weakness of the body and gives energy to work in 
an optimum way. , 

l-~-
Divya Singhnad Guggulut is found to be effective for inflammation 
anywhere in the body. It helps quickly in reducing the pain and swelling 
caused due to inflammation of any part of the body. It is a very good 
natural and herbal product for conditions such as arthritis, gout, muscle 
pains, osteoarthritis. Divya Singhnad Guggulu is also a very good 
prod~ct for pain in the back due to. any reason. I~ also helps in treating 

, the stiffness of the neck due to cervical spondylosis. 
Divya Singhnad Guggulu helps in the removal of the harmful toxic 
substances from your body and makes the blood pure. 

17. Divya Punamavadi Mandur16 

- I 
COMPOSITION The root of the herb Punamava, baybiding, katuki and mandur bhasma. I 

THERAPEUTIC This herbal medicine has the efficiency to boost the quality of six out 
USES of seven categories of tissues present in our body. The tissues are blood 

(rakta dhatu), fat (meda dhatu), nerves (majja dhatu), nutrient plasma 
(rasa dhatu), reproductive fluids (shukra dhatu) and muscle (mamsa 
dhatu). 
Divya Punamavadi Mandur can cure the kidney disorders and prevent 
the body from other diseases. The intake of this herbal medicine helps 
to detoxify the overburdened kidneys and eradicate the excess fluid. 
Besides, the medicine is very in the treatment of inflammation, piles, 
abdominal pains, abdominal tumors and anaemia. 

18. Divya Yauvanamrta Vati 17 

15 Available at http://www .home-remedies-world.com/singhnad-guggulu.html. 
Visited on 28th August at 10.45 AM. 
16 Available at http://www.home-remedies-world.com/divya-punarnavadi
mandur.html. Visited on 28th august at 10.45 AM. 
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COMPOSITION Jati-patri, Jati-phala, Kesara, Junda-bedastara, Svama-bhasma, seed of 
Atma-gupta, Akara-karabha, seed ofBala, Satavara, Makaradhvaja, etc 

THERAPEUTIC (1 ).Exceedingly strength promoting & nourishing for persons whose 
USES body is exhausted & emaciated; and also useful for persons who are 

entering into old age. 
(2).strengthens heart & brain, promotes sexual desire and makes the 
body active. 
(3).The best spermatogenetic, strength promoting, nourishing, 
aphrodisiac, promoter of ojas (vital essence), tejas (splendour), luste & 
youthness as well as curative of impotency. 

19. Divya Avipattikar Chooma18 

COMPOSITION 

THERAPEUTIC 
USES 

* Saunth, * Pipal, * Kali mirch, * Hardh, * Baheda, * Amla, * 

*Nagarmotha * Vid Namak, * Via Vidangh, * Chotey elachi, * 

*Tejpata 

*A vipattikara chuma is known to benefit individual suffering from 
acidity or hyperacidity. 

* A vipattikara due to its carminative effect this calms down the 
digestive system and thus balances the system. 

* A vipattikara is also beneficial against Pre Menstrual Syndrome 
(PMS). 

* A vipattikara is also known to be comprising of laxative properties. 
* A vipattikara also acts as appetizer. 
* Beneficial in gastric and duodenal ulcers. 
* Beneficial in dyspepsia, constipation and also in piles. 
*Works as an excellent carminative. 
* A vipattikara is beneficial in various types of Pitta vicars i.e. 

diseases resulted from Pitta Dosha. 
* A vipattikara even helps in providing relief from constipation. 
* Very beneficial in diarrhoea. 
* It also helps in increasing the digestives strength. 
* If suffering from constipation this is an excellent herbal remedy. 
* Is also very beneficial in gastritis. 
* Avipattikara brings about treatment of hemorrhoids. 
* Also works as an excellent antidote in various diseases. 
* A vipattikara is of great benefit in intestinal obstruction. 
* A vipattikara also benefits in diabetes mellitus. 
* As an anti-oxidant prevents premature aging. 

17 AUSHADH DARSHAN, A repertoire of proven miraculous ayurvedic remedies by 
Swami Ramdev, Edited by Vaidyaraj Acharya Balkrishan, Published by DiVYA 
PRAKASHAN, Divya Yog Mandir (Trust), Hardwar, 2005, Page 10. 
18 A vail able at 
http://divyapharmacystore.com/Acidity/divya avipattikar choorna.html. Visited on 
1Oth July, 2011 at 1 0.30 AM. 
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*Detoxifies and cleanses the whole body. 

20.DivyaChandraprabha V ati 19 

COMPOSITION 

THERAPEUTIC 
USES 

* Vach, *Nagar Motha, * Chiraiyata, * Giloy, * Devdaru, * Haldi, 
* Atis, * Pipali mul, * Bark of Chitrak mul, * Amla, * Via 

*Vidangh, * Chawaya * Choti Pipali, * Saunth, * Kali mirch or 
*black pepper,* Sajjikhar * Yawkhsar, * Choti elachi (seeds), 
*Shwet chandan, * Tej patra * Dal chini, * Badi elachi, *Shilajeet 
Bhasm 

* Chandra Prabha acts as a Rasayana or rejuvenator for the body. 
* Chandra Prabha is beneficial in dysuria. 
* Benefits in burning sensation during urination, in urinary tract 

infections, and semen infections. 
*Chandra Prabha brings about the purification of the male and 

female genital tracts. 
* Chandra Prabha works as an antiseptic against the whitish 

discharge from vagina (leucorrhea). 
* Chandra Prabha also helpful in treatment of first and second stage 

syphilis. 
*Increases immunity. 
*Chandra Prabha helps in controlling premature ejaculation. 
* This is extremely beneficial in children suffering from various 

! handicaps. 
*Chandra Prabha is also found useful in muscular dystrophy. 
* Also benefits in various urinary disorders. 
* Is also beneficial in various types of genital disorders. 
* Chandra Prabha provides strength to the body and also helps in its 

nourishment. 
*This is also helpful in the maintenance oflower glucose levels in 

diabetic patients. 
* Chandra Prabha is extremely beneficial in various types of renal 

disorders. 
* Chandra Prabha provides strength to the uterine muscles. 
*Brings about strength in the blood vessels. 
*Brings about the removal of various toxins from the body. 
* Is very useful in muscular as well as joint pains. 
* Chandra Prabha provides relief in cellulites. 

21. Divya Gokshuradi Guggulu20 

COMPOSITION * Goksur panchang, * Saunth, * Mirch, * Pipal, * Hardh 
* Baheda, * Amla, * Nagar Motha, * Aerand Taila 

19 Available at http://divyapharmacystore.com/Urinary-
Problems/divya chandraprabha vati.html. Visited on 11th July, 2011 at 10.35 AM. 
20 Available at http://divyapharmacystore.com/divya gokshuradi guggulu.html. 
Visited on 11th July 2011 at 11.15 AM. 
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THERAPEUTIC 
USES 

* Goksuradi strengthens and rejuvenates kidneys and prostate. 
* Goksuradi detoxifies the urinary tract. 
* Decreases the risk of stone formation. 
* Goksuradi maintains a proper size & function of prostate. 
* Benefits in chronic renal failure. 
* Goksuradi enhances sexual vigor and control. 
* Goksuradi is known to be having an anti emetic property. 
* Goksuradi helps in controlling frequent urges of micturation. 
* Also benefits in cystitis. 
* Goksuradi benefits in premature ejaculation. 
* Goksuradi is beneficial in incontinence. 
* Also used for nocturnal emissions or premature ejaculations. 
* Goksuradi is used for treatment of diabetes. 
* Goksuradi is beneficial in individuals suffering from various types 

of urinary disorders. 
* Goksuradi benefits in urinary or kidney stones. 
* In various types of genital diseases. 
* Goksuradi is helpful in increasing the sperm count. 
* Goksuradi is known for its benefits in dysuria and urine retention. 

PART H: SOME OF THE ZANDU AYlJRVEDIC MEDICINAL PRODUCTS
ZANDU PHARMECEUTICAL WORKS21 

·=sE=ru==-A.,---1 AYURVEDIC- BENEFITS 
L NO PRODUCT'S 

NANE 
-:::-L-----+J--=nr=-=a..,...k...:..a=-ha_s_a_v __ -+-=R=-e_,i,-sl=-· n-s-a-re--,-la_x_a-ti:-v-e-dc:-e-m-u-.,1,-c-e-n-t --f--=G:-r-ap_e_s--a-n-.d----,R=--a-;-is.-in-s--;(~dr-.i-ed.--

DESCRIPTION 

2. Gulbahar 

and expectorant, Grapes are grapes) have been highly 
nourishing and they support the esteemed of all desert fruits. 
body through illness especially They are recommended in 
of the gastro intestinal tract and certain forms of anaemia and 
liver. Because the nutrient wasting diseases. This is 
content of grapes is close to prepared by self generated 
that of blood plasma, grape alcoholic process to retain 
fasts are recommended for water soluble as well as 
detoxification alcohol soluble principles of 

medicinal herbs. 
It is a rose drink with a blend 
of unique medicinal herbs, The fibrous wiry roots from the 
Gulbahar meets the everyday rhizome of A. Muricatus find 
needs of an individual, in application as a cooling, 
strength, the digestive system grateful refreshing herbal 
and to relieve the strain on the drink. 
nervous system due to life 
style. Gulbahar is a southing 
solution to daily stress, 
refreshing and re-energizing 
the body naturally.Gulbahar 
can be taken regularly with 
milk, ice-creams, custards, 
party cakes, fruit-salads, etc. 

21 Available at http://www.zanduayurveda.com/home.php and 
http://www.zanduayurveda.com/home.php#. Visited on 15th August, 2011 at 1.30 PM. 
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3. Kesari Jivan 

4. Khadiradi 
Gutika 

An improved formula of In the past, saffron was 
Chyavanprash with saffron. credited with an immense array 
Delicious Kesari-Jivan of health benefits. It has power 
promotes health, vigour and to quicken the spirits and the 
energy in diseased and virtue thereof pieces by and by 
convalescent conditions. to the heart proroking laughter 
Kesari-Jivan builds immunity and marriment. Saffron confers 
against infection and keeps Kesari Jivan with the power as 
body tissues young. Used as astringent, stimulant, 
general tonic, Kesari-Jivan carminative and aphrodisiac. 
adds happiness to life. 

Astringent, Antiseptic, and Catechu is widely used as a 
Expectorant medicinal herbs in component of betel-leaf 
Khadiradi tablets are useful for chewed in India. It is used for 
throat disorders. They are the local treatment of otitis and 
mucolytic and promote otorrhoea. It is also useful in 
sweetness of voice. Khadiradi dental, oral throat and tonsillar 

1 is good for stomatitis and even infections. Flavonoid 

l 
freshen ups the breath. principles of catechu have a 

significant anti-inclammatory 

--;;;----·-- ______ -+-::::--;--------~---:--c:-----.,,...-J----,e~f,_fe_c_t.--,;--=-----·----,;--~--------;;--;---
5. 1 Rhumayog Rhumayog is the time tested Yograj Guggul (Commiphora 

6. 

Tablets and safe Ayurvedic anti- mukul) Guggulu, the oleo-resin 
inflammatory and anti- from C. Mukul has been 
rheumatic drug. Rhumayog mentioned in the Atharvaveda, 
relieves joint pain and swelling and in the early medical on the 
fast without G.I. side effects. A basis of its anti-inflammatory 
herbal NSAID (Non steroidal potential texts of Charaka, 
anti inflammatory drugs) Shushrut: the Samhitas and 

Rhumayog 
with gold 

Rhumayog is safe for Nighantus the Guggulu find its 
prolonged use. application in various clinical 

types of arthritis. In patient~ 
with coronary insufficiency, 
and ischemic heart disease th<: 
oleoresin of guggul has < 
cholestrol lowering effect. I 
has hypolipidaemic and anti 
inflammatory effec1 
Guggulosterones are activ 
principles. 

Rhumayog with gold is an 
orally effective format gold. 
Rhumayog with gold as an 
effective MARD corrects 
immaunological abnormalities 
and alters the disease process 
favourably, preserves joint 
structure, prevents further 
damage and ensured greater 
mobility. 

Gold in the form c 
Suvamabhasma, a fine] 
rnicropulverised colloid 
from, selectively accumulate 
in the lysosomes of t1 
synovial cells of inflammc 
joints. In addition, Go 
inhibits prostaglandin synthe~ 
and interferes wi 
complement activation. 
combined effect of both Y og 
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guggul, and gold in Rhumayog 
with gold preserves joint 
structure and prevents further 
progression of the disease and 
further damge. 

7. Rhumasyl oil 
Rhumasyl is a powerful and Narayan tail in Rhumasyl 
safe natural Ayurvedic Liniment & Oitment combines 
rubefacient. Rhumasyl has herbs which are anodyne, 
prompt transdennal penetration demulcent and emollient. 
and quick vasodilation and Dashmoola (Ten roots) in the 
henceit is a potent and oil effectively tackle 
powerful muscle relvant. It is inflammation on all fronts. 
powerful and safe. Rhumasyl 
combines four most potent 
ingredients of natural oleation 
therapy for thenmatic 
disorders. 

r
-fa·t_a_v_a-re~x·------+--:::S:-a-ta_v_a-re-x----,i,--s-.th:-e-t-ru_s_t_e...,.d-a-nd-;-t------~··~ ... 

Granules safe non-nonnonal, natural Shatavari is mentioned as 
galactogogue. galactagogue by Bhavmishra. 

1 1 Rich is shatavari, a medicinal Charaka and V agbhat mentions 

1

1 plant, Satavarex is a natural it as adaptogenic and 
galactagogue to ensure rejuvenative.A racemosus has 
complete care of Motherhood. anabolic properties and is used 
Satavarex stimulates the as general tonic. A racemous 
natural process of lactation. this fulfills the needs in 

9. 

10. 

Sudarshan 
Churna,Tablets 
, Ghanvati 

Trishun 
Tablets 

A definite remedy for pyrexia, 
sudershana contains bitter 
ingredients 53 m number. 
Swertia Chirata is the main 
herb. Sudarshana has capacity 
to even threat fever associated 
sumptoms as dyspepsia, 
anorexia fatigue and Nausea. 

motherhood from start to 
finish. 

The whole plant is used 
medicinally but the root is rich 
in active principles. It is bitter. 
It has long been used in 
Ayurveda as bitter tonic, 
anthelmintic and antipyretic. 
Swertia chirtata is alsc 
recognized by British anc 
United state Phannacopoeiae 
Unlike, most other medicine~ 
of this class, it does no 
constipate the bowels, bu 
tends to produce a mil< 
laxative effect. It promotes the 
flow of bile. In gastrointestina 
disorders it is used as digestive 
It finds use as a anti-malarial 

Herbal Trishun strengthens Combines benefits o 
immunity and fights cold. To Sudershan Churna an1 
avoid cold effectively, take Tribhuvan Kirti Ras:: 
Trishun at the first sign. If the Sudarshan Chuma has 
cold is severe, Trishun principle herbal plant Swerit 
provides rapid relief. Trishun Chirata (Described Above:: 
taken with warm water, tea of whereas Tribhuvan Kirti Ras 

~---~--------~---c~·o~f=fe~e~,~tr~e~a=ts~co~l~d~a~n~d~---~c~o~m~b~i=n=e~s-~m~e~d~ic~i~n=al~~r~Jl~a=n1 
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l 

11. Trishun Rub 

influences effectively. 

The decogesiant with 
eucalyptus. Works efficiently, 
to empower you when the 
season changed. Works 
instantly. 

which has capacity to relieve 
pain, and fever and contains 
piper longun (describes in 
sitopaladi Chuma) to enhance 
immunity. 

Eucalyptus glabulus, a 
traditional aboriginal remedy, 
is a powerful antiseptic used all 
over the world for relieving 
coughs and colds, sore throat 
and other infections. It is 
warming and stimulating and 
for many people its scent 
conjures up days spent in bed 
during childhood with 
eucalyptus and other oils 
smothered on the chest. 
Eucalyptus is a strong 

L 
expactorant, suitable for chest 

1 

infections including bronchitis 

--------+-~---------+----------------------1~a-n_d_p_n_e_u_m_o_n_ia_. _______ _ 
12. alpitone I 

Available as syrup, Alpitone 
promotes health, energy and 
growth of an individual. 
Alpitone shares the ancient 
secrets of health since it 
combines adaptogenic and 
rejuvenative herbs. Alpitone 
contains digestion enhancing 
herbs which also stimulate 
appetite. It fights fatigue and 
exhaustion. Rich in natural 
anti-oxidants, Alpitone boosts 
immunity. Alpitone is pleasant 
tasting: with the base of 
drakshashav. Additionally, 
Alpitone helps combat stress. 

Popularly known as 
'Ashwagandha' in Ayurvedic 
text books, indicating equine 
odour of the plant. Withania 
Samnifera, represents 'winter 
cherry' in central and Southern 
Europe. Roots of the plant find 
application as medicine 
Pharmacologically active 
constituents are withanolides 
which confer adaptogenic and 
rejuvenative properties to the 
plant. 

-r:r.------+-A~l'm-a'l~io----+-------------------4---------------------

Combines herbs which are 
nutritive, in a non-greasy 
oilybase, for hair. Regular 
usage of Almalio leads to a 
crown of strong, healthy 
beautiful hair. Milk, a unique 
ingredient in Almalio, 
emulsifies and enhances the 
efficiency of natural vitamins 
and minerals, helping disperse 
nutritional values evenly and 
effectively all over the 
scalp.Almalio is enriched with 
natural vitamins and properties 
of time tested herbs not only to 

The Sanskrit name mentioned 
in Ayurvedic text books is 
'Kesharaj'; meaning the king 
of hair. All over India, the 
plant is used in herbal oil to 
rejuvenate healthy and black 
hair. In the oil base the plant 
exerts it's mild tranquilising 
effect. The plant contains 
'Saponins' which aid the 
absorption of other nutrients in 
oil. 
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14. Brento 

15.-~n~-
prabhavati 

16. Chyavanprash 

strengthen and promote healthy 
hair growth but to keep the 
head cool. 

Available both as syrup and 
tablets, Brento is a Cerebral 
activator and cerebral nutrient. 
Brento corrects impaired 
cognitive function. Brento 
improves overall mental 
performance, memory, 
concentration and learning 
abilities 

This tinny pill of 400 mg has a 
medicinal power to ensure 
complete health. The 
ingredients work on the entire 
systems to provide tonic 
effects. It is a wonderful 
remedy for urinary tract 
disorders and diabetes. It 
combines rejuvenating and 
aphrodisiac herbs. 

The nutaits a tonic which 
1 strengthens the constitutions of 

an individual. It comprises 
health enhancing herbs build 
prevent agoing. Rich in anti
oxidants it contains the 
goodness of Ghee enhances the 
medicinal properties of the 
herbs. 

The cerebral activation and 
nourishment is attributed to 2 
plants: Convolvulus 
Mycrophyllus and 
Hydrocotyle Asiatica. 
Convolvulus Mycrophyllus 
known as Shankhapushpi, as 
decribed by Charaka, enhances 
intelligence and improves 
memory. It is a 
'Medhyarasayan'. The whole 
herb is used medicinally in the 
form of decoction. Hydrocotyle 
Asiatica popularly known as 
'Brahmi' is advocated as 
'Rasayan' by all authorities in 
Ayurveda- charaka, Shushruta 
and Vagbhatt. It promotes 
brain functions and improves 
mental strength. 

It is a bituminous substance, 
which is a compact mass of 
vegetable organic matter 
composed of dark red gummy 
matrix interspersed with 
vegetable fibres, sand and 
earthy matter: The black 
variety ts the one most 
commonly used after 
purification. Charaka says -
There is hardly any curable 
disease which cannot be 
controlled or cured with the aid 
of Shilajit. It is speciall) 
employed in genitor-urinaf) 
diseases and in diabetes 

The fruit ofP. Embilca is givet 
to ally the effects of aging an< 
to restore the organs. A1 
Ayurvedic medicines, the frui 
juice is given to strengthn th 
panoreas of diabeties. Th 
juice is also given to treat ey 
problem, joint pain an 
diarrohoea and dysentry. I 
Emblica is a Rasayan. 
regular, usage confe 
longevity and weight gain. 
improves blood picture. Tl 
fruit is a rich source of vitam 

135 

1 



C. It features in a 7th century 
Ayurvedic Medical text. The 
sage Muni Chyavan reputedly 
restored his vitality with this 
fruit 

PART III: SOME OF THE DABUR'S AYURVEDIC MEDICINAL PRODUCTS-DABUR 
INDIA LIMITED22 

1. Dabur-Broncorid 

-

Brief Broncorid is a unique herbal combination of drugs, which 
description manifests Anti histaminic, anti-inflammatory, mucolytic, 

expectorant and bronchodilator effect.Broncorid syrup has been 
enriched with Shireesh Chaal, which has a Sodium Cromoglycate 
like activity. 

~-

Composition Shireesh Chaal (Albizzia lebbeck) 
Kantakari (Solanum xanthocarpum) 
Gokshur (Tribulus terrestris) 
Yashtimadhu (Glycyrrhiza glabra) 
Karkatshringi (Pistacia integrima) 
Vasaka leaves (Adhatoda vasica) 

Pbarmachology Expectorant, Mucolytic, Bronco-dilator, Anti-spasmodic, Anti-
inflammatory and Anti-allergic 

Properties Albizzia lebbeck- Inhibits degranulation of mast cells, 
synthesizes reaginic type antibodies and has a pharmacological 
action like Disodium Cromoglycate. 
Solanum xanthocarpum: Increases FEVl, Anti allergic 
Tribulus terrestris: Bronchodilator 
Glycyrbiza glabra: Anti-inflammatory, Pharyngeal Demulcent 
Pistacia integerrima: Expectorant 
Adbatoda vasika: Bronchodilator, Mucolytic, Expectorant, Anti 
allergic 

-

Indication As a prophylactic in Asthma management, Breathless ness & 
Cough associated with Bronchial Asthma, Allergic bronchitis, 
COPD 

2. Dabur- Lipistat 

22 Available at http://www.dabur.com/default.aspx and 
http://www.dabur.com/ayurveda. Visited on 16th August 2011 at 3.30 PM. 

~ 

I 
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Lipistat offers a potent combination of Ayurvedic herbs to 
Brief promote Hypolipidemia and to maintain an optimum cardiac 
description function. Lipistat brings down high cholesterol, triglycerides as 

well as LDL and increases HDL levels in the blood thereby 
promoting a healthy blood circulation. 
Arjuna-Terminalia a1 

Composition Pushkarmoola-Inula Osa 
Guggulu-CommiphoKul 

Pharmachology Cardia-protective, Anti-anginal and Hypolipidemic. 

Properties Increases HDL to Total Cholesterol ratio 
Accelerates conversion ofLDL to Cholesterol 
Lowers Beta-lipoprotein lipid levels I 
Flavonoids and OPCs (Oligomeric Proantho cyandin) provide free 
radical scavenging and vascular strengthening activity. I 
Saponin glycosides provide positive inotropic effect 1 

Promotes Healthy Prostaglandin levels , 
Exerts potent cardio protective activity I 
Increases excretion of Cholesterol and Bile acids j 
Increases plasma fibrinolytic activity 
Arrests the development of arteriosclerosis 

I 
Indication Hyperlipidemia, 

J Prophylaxis in IHD, MI and Stable Angina 

-- _L 
3.Dabur-Madhuvaani 

Brief Madhuvani is a blend of age-old traditional cough formula 
description Sitopaladi chuma with honey. 

Composition 
Sitopaladi chuma-basis Sharangdhar ~ 
Elaichi-Elettaria cardamomum 
Vanslochan-Bambusa arundinacia 
Dalchini-Cinnamomum zeylanicum 
Madhu 
Sharkara 
Gel base --

Pharmachology Expectorant, Anti-allergic and Decongestant 
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Properties Effectively controls cough 
Relieves throat irritation 
Reduces chest congestion 
Removes respiratory distress 

Indication Productive and Unproductive cough 

4.Dabur- Mensta 

I Brief 
description 

Composition 

Pharmachology 

Properties 

Mensta is the first Non Hormonal Menstrual modulator with anti 
spasmodic activity. The menstrual modulation activity enables 
Mensta to be useful in DUB as well as Oligomenorrhoea. 

Ashok Chaal (Saraca indica) 
Dhataki Pushp (W oodfordia 
fruticosa) 
Nishoth (Ipomoea turpethum) 
Kalaunji (Nigella sativa) 
Ajwain (Tachyspermum ammi) 
Shunthi (Zingiber officinale) 
Amla (Emblica officinalis) 
Bahera (Terminalia belerica) 
Hareetaki (Terminalia chebula) 
Mustak (Cyprus rotundus) 
Safed Jeera (Cuminum cyminum) 
Vasaka (Adhatoda vasica) 

Pippali (Piper Ion gum) 
Ghrit Kumari (Aloe vera) 
Daruharidra (Bereberis aristata) 
Chandan Red (Pterocarpus 
santalinus) 
Amrasthi (Mangifera indica) 
Hing (Ferula asafetida) 
Madhu (Honey) 

Menstrual modulator, Antispasmodic, Anti inflammatory, 
Uterotonic 

Uterine tonic & Anti- Ashoka & Vasaka 
Oxytocic: 
Anti-inflammatory Shunthi & Mustaka 
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action: 
Phyto estrogenic Safed Jeera: action: 

Antispasmodic action: Kalaunji, Ajwain & 
Ring 

Antioxidant action: Triphala 

~~~~ and Astringent Dhataki and Amrasthi 

Indication Relieves Dysmenorrhea 
Corrects DUB 
Strong estrogenic like activity 
Restores Harmony ofWomens'Health 
Recommended in Poly Cystic Ovary Syndrome (PCOS) 

I 
_j 

5.Dabur-Rheumatil-gel 

Rheumatil gel has a special significance in the management of 

r~rief painful conditions of all small and large joints. Rheumatil is 
description quickly absorbed and relieves joint pain and stiffness. It contains 

1 
more than 90% active ingredients and is enriched with Kesar and 

~ milk. which ensures quick absorption and ranid onset of action. I 
Composition Maha narayan tail 

Visha garbh tail 
Pudina satwa 1 
Karpoor 
Gandhapura tail 
Cajeput oil 
Katuveera satwa 
Mahanarayan and Vishagarbh oil: Anti-inflammatory action 

Pharmachology Gandhapura oil & Karpoor: Counter Irritant 
Pudina for quicker absorption and rapid action 
Katuveera: Inhibits P- component of pain mechanism 

Indication All arthritic conditions associated with joint pain, swelling and 
stiffness 
Muscular Strain & Sprains 

I 
Other traumatic injuries associated with pain and swelling. 
Traumatic inflammatory conditions e.g. fibrositis, Bursitis, 
Capsulitis, Tendinitis, Synovitis, Sciatica and Sports injuries. 

6.Dabur-Stresscom 

Brief Stresscom offers Ashwagandha (Withania somnifera) extract 
description capsules standardized to 4.5% Withanoloides. The lipid form 

enables Stresscom to provide incomparable benefits in various 
psychosomatic health complaints. 

Composition Ashwagandha (Withania somnifera) root extract 
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Pharmacology 
Adaptogenic, Anti-oxidant, Immuno-modulatory, Anxiolytic & 
Anti-inflammatory 

Properties 
Effectively controls day-to- day stress 
Improves Physical stamina and mental alertness 
Improves body Immunity and acts as anti-oxidant 
Rejuvenates body tissues during convalescence 
better interaction with friends and family 
Restores Physical and mental healt 

Indications 
General Weakness 
Chronic fatigue syndrome 
Anxiety Neurosis 
Stress 
Insomnia 
Restores Physical and mental healt 

7 .Dabur-Trifgol 

Brief 
description 

I Composition 

PharmacoloJzy 
Properties 

Indications 

TrifgoCis an Isabgol based natural fiber laxative, which aiso 
contains the goodness of Triphala (Amlaki, Hareetaki and 
Vibheetaki). Besides a laxative action Trifgol has other multiple 
health benefits as well. 
Isabgol powder 
Triphala powder 
Excipients and flavours 
Bulk forming laxative, Hypo Glycaemic,Hypocholesterolaemic 

lsabgol: .I transit time and increases stool weight, 
Hypocholesterolaemic effects, Useful in Ulcerative colitis. 
Triphala: (1) Hareetaki (Terminalia chebula)-Shortens Gastric 
emptying and have prokinetic effect on intestinal motility, 
Increases Cardiac output and force of contraction without 
increasing heart rate, Cytoprotective activity inhibits the 
development of duodenal ulcer. (2) Vibheetaki (Terminalia 
bellerica)-Antibacterial activity against E coli, Hepatoprotective 
activity, Prevents fatty liver, Stimulates bile secretion. (3) Amlaki 
(Phyllanthus Emblica)-Antioxidant activity, Lipid lowering and 
Anti- Atherosclerotic activity, Hepatoprotective activity. 

• Constipation 
• Fecal incontinence 
• Irritable Bowel Syndrome (IBS) 
• Diverticular diseases 
• Hemorrhoids or Piles 
• Impaired liver functions 
• Ulcerative colitis & Duodenal Ulcer 
• Hyperlipidemia 
• Non-insulin Dependent Diabetes with or without 

hypercholesteromia 
Contra -indications: Intestinal obstruction, Faecal impaction, 
Undiagnosed change in bowel habits, Undiagnosed abdominal 
pain, Acute Abdomen 
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S.Dabur Shankha Pushpi 

Ingredients and their medicinal values General benefits 

Shankha Pushpi: Traditionally known to Combination ofBrahmi and Shankha 
enhance children's intelligence Pushpi for the mental development of 
Brahmi: Traditionally known to enhance children. 
children's intelligence 

9. Dabur Shilajit Gold 

~In•g~r-e~~d~ie~n_t_s---an~d~--th-e7ir~~m~e~d-ic-in_a_l~G~e~n~er~a-l~b~e-n_e_fi~ts.-~~--~--.------~~ , values 

Shilajit, Swarna Bhasma (Gold), Kesar Shilajit: brings about balanced and 
(Saffron), Kaunch Beej (Alkushi), harmonious health. It acts as a restorative 1 

Gokhshru, Ashwagandha, Lavanga, tonic, slowing down wear and tear of body , 
Safed Mushali, Jaiphal, tissues, which in tum delays ageing. 1· 

Akarkara, Barahikand, Bedarikand, Shilajit increases the vigour & vitality. I 
Yashada Bhasma, Dalchini, Karpur, Gold: increases strength, improves vigour 
Rajat Bhasma & Nutmeg oiL and vitality. 

lO.Dabur Active Antacid 

Composition 

Trivrit 
Bhringaraja 
Guruchi 
Yashti 
Khatika 

ll.Dabur's Honitus Cough Drops 

Ingredients 

Shudh Madhu (Honey), 
Pudina Satva (Mentha Oil), 
Nilgiri Tail (Eucalyptus Oil) 

Karpoor (Camphor), 

Saffron: A nervine tonic; has anti-fatigue 
property. 
Alkushi: helpful in spermatorrhea. 
Ashwagandha: Rejuvenating properties. 
Safed Mushali: Well-known nutritive 
tonic 

Benefits 

It is an effective and powerful Ayurvedic 
medicine, enriched with healing 
ingredients for quick and effective relief 
from acidity and gas. 

Benefits 

It provides an effective relief from sore 
throat, cough and bad breath, without any 
side-effects. 
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12.Dabur Chyawanprash 

Ingredients and their medicinal valuess 
1. Amla-Amla fruit is rich in Vitamin C 
and protin. Tannins present in it retard 
the oxidation of Vitamin C. It is well 
known fact that protin decreases Serum 
Cholesterol in human beings. It inhibits 
Platelets aggregation and lowers 
Cholesterol levels. It is a tonic, has a 
haematinic and lipalytic function useful 
in Scurvy and Jaundice, prevents 
indigestion and controls acidity as well as 
is a natural source of anti-aging. Amla is 
one of the supplements used in 
hyperacidity and liver disorders. It stops 
pre-mature graying or hair loss, 
encourages nail and hair growth, 
improves eye-sight, cleanses the mouth 
and nourishes the teeth, cleanses the 
intestine and regulates blood sugar. 
2. Ashwagandha- It modulates body 
functionally so as to control strss and 
regulates immunity. 
3. Pippali- It helps in cough and other 
resipiratory problems and also 
strengthens lungs functions. 
4. Keshar- It energises the body and also 
makes the skin looks radiant. 
5. Guduchi-. It makes stronger both 
physically and mentally and also has 
astringent properties which rejuvenate 
immune system. 
6. Karkatsringi- It is beneficial for 
recurrent cough and cold. 
7. Satavari- It helps to promote general 
health and increases stamina. It also 
improves intelligence and very useful in 
imoroving eyesight. 
8. Vidarikand- It helps to fight general 
weakness and gives strength and stamina. 

General benefits 
Dabur Chayawanprash for stronger 
immunity- Immunity is that mechanism 
by which body of human beings is 
protected from invasion of external 
bodies through its own physiological or 
artificial means. The immune system is 
the collection of organs and tissues 
involved in the adaptive defence of a 
body against foreign biological materials. 
It may be broken down into the adaptive 
immune system, composed of four 
lymphoid organs (thymus, lymph nodes, 
spleen and sub-mucosal lymphoid 
nodules) and the group matile cells that 
are involved in the body's defence against 
foreign bodies. Chayawanprash may also 
be used to refer to the totality of a body's 
defence systems, encompassing both the 
adaptive immune systems. 

PART IV: SOME OF THE HIMALAYA'S AYURVEDIC MEDICINAL 
PRODUCTS-THE HIMALAYAN DRUG COMPANY23 

!.Himalaya amalaki 

I Commonand I Brief description I Action I Indications 

23 Available at http://www.himalayahealthcare.com/. Visited on 17th August at 9.30 
PM. 
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Scientific name 
ofthe herb 
Amla-Emblica A natural, l.Cough, cold, sore 
officinalis 

Amalaki or Indian efficacious and throat & other 
safe herb. It is an respiratory tract Gooseberry fruit has antioxidant with infections the richest source of the richest natural 2.Premature aging natural Vitamin C. It source ofVitamin 3 .Repeated episodes is an essential C and other anti- of respiratory component of oxidant infections, as an Chyavanaprasha, a polyphenols like immunomodulat well-known Emblicanins. It 4.Dyspepsia & rejuvenative tonic, helps in protecting Hyperacidity and Triphala, a cells against free 5.Skin disorders digestive formula. radical damage 
and thereby helps 
in the management 

I 
of premature 
aging. It provides 
effective resistance 
against many 
diseases especially 
of the respiratory 
tract. 

2.Himalaya arjuna 

Common and 
Scientific 

Brief description Action Indications I 

name ofthe 
herb 
Arjuna- The bark of A unique herb 1. As an adjuvant in 
Terminalia Arjuna tree is that helps ischemic heart disease 
arjuna researched as an maintain a 2. Hypertriglyceridemia 

anti-ischemic and healthy heart (High level of 
cardioprotective and reduces triglycerides in blood) 
agent useful in the effects of 3. Mild to moderate 
hypertension and stress and hypertension 
ischemic heart nervousness. 4. As a preventive 
disease. Arjuna medicine in individuals 

promotes susceptible for Ischemic 
effective Heart Disease 
cardiac 
functioning 
and regulates 
blood 
pressure. It 
improves the 
blood 
circulation to 
the heart and 
also tones the 
heart. 

J.Himalaya ashvagandha 
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Common and Brief description Action Indications 
Scientific 
name of the 
herb 

Ashvagandha-
Ashvagandha is a well A unique herb with anti- 1 General debility 

known anti-stress herb. stress adaptogenic action 2.As a daily health 
Withania The species name that leads to better supplement to cope 
somnifera somnifera means physical fitness and helps with life's daily stress 

"sleep-bearing" in cope with life's daily 3.In the prevention 
Latin, indicating it was stress. It increases and treatment of many 
considered a sedative, physiological endurance stress related diseases 
but it has been also and protects against like arteriosclerosis, 
used for sexual vitality effects of stress. It is premature aging, 
and as an adaptogen. It especially beneficial in arthritis, diabetes, 
is also popularly known stress related disorders hypertension and 
as Indian Ginseng. such as arthritis, malignancy 

hypertension, diabetes, I 4.As anaphrodisiac 
1 

and 12remature aging 

4.Himalaya bael 

Common I Brief description Action Indications 

I 
and 
Scientific 
name of the I I 

herb 
Bael- Aegle Bilva's fruit is The herb has anti- 1. Diarrhea and 
marmelos popularly used in spasmodic, dysentery 

diarrhea, dysentery anthelmintic 2. Worm 
and GI disorders and properties that ensure infestation 
has digestive and optimum gut 3. Colitis 
carminative functioning. 
properties. It helps 
in the healing of 
ulcerated intestinal 
surfaces. It 
possesses anti-viral, 
anthelmintic and 
anti-inflammatory 
properties and has 
appreciable activity 
against intestinal 
pathogenic 
organisms. 

5.Himalaya brahmi 

Common Brief description Action Indications 
and 
Scientific 
name of the 
herb 
Brahmi- Brahmi or Bacopa Brahmi is a nervine 1. Memory 
Bacopa monnieri, has been tonic that enhances disturbances 
monnieri used for centuries to learning, academic 2. Behavioral 

help benefit memory performance and disorders 
capacity, increase improves mental I 

144 



concentration, and ability. It acts as an 
reduce stress- anti-anxiety agent 
induced anxiety. It is and is used in several 
used as a nootropic, mental disorders. It 
a drug that enhances also calms 
cognitive ability. restlessness in 

children. 

6.Himalaya gokshura 

Common and Brief description Action Indications 
Scientific 
name of the 
herb 
Gokshura- Tribulus terrestris Gokshura improves 1. Depressed 
Tribulus or Gokshura is a the sexual desire and libido 
terrestris herb useful in drive, which 2. Erectile 

I - ~- ~ _, 

' t" ressed llb1do J subsequently 
erectile improves the sexual 

__________ fl_un_c_t_io_n_.____ .~P~e~r~fo~rm~a=n~c~e~------L-----------------~ 

d) sfunc.10n 

7 .Himalaya guduchi 

j Commonand Brief description Action Indications 
1 Scientific name 
of the herb 
Guduchi- Tinospora Guduchi helps 1. Recurrent 
Tinospora cordifolia is used increase the infections, as an 
cordi folia to improve the effectiveness of immunomodula 

immune system protective white tor I 

and the body's blood cells and 2. Hepatitis, as a 
resistance to helps in building hepato-
infections. It is the body's own protective 
also an effective defense 3. Arthritis 
immuno- mechanism 4. Individuals 
stimulant. The (immune system). undergoing 
plant is also used chemotherapy, 
in dyspepsia, and as an adjuvant 

I 
various types of 
fever. 

8.Himalaya haridra 

Common and 
Scientific name 

Brief description Action Indications 

of the herb 
Haridra-Curcuma Turmeric has 1. Allergic skin 
longa many medicinal 

It has anti-
disorders 

properties - it is a 2. Allergic 
well-known herb inflammatory and respiratory 
that helps in anti-allergic disorders 
combating allergy activity. It helps in (allergic 
effectively. faster wound rhinitis, 
Commonly used healing and has allergic 

1 as a spice in many blood-purifying bronchitis, 
I Indian recipes properties. It also etc.) 

L I acts as a 
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carminative, 
stomachic, 
appetizer and tonic. 

9.Himalaya Kapikachhu 

Common and Brief description Action Indications 
Scientific name 
ofthe herb 
Kapikachhu Mucuna It is prophylactic 1. Oligospermia 

pruriens is a against (Low sperm 
well-known oligospermia, and count) 
aphrodisiac - the useful in increasing 2. As an 
seeds are useful sperm count, aphrodisiac 
in increasing regularizes 3. As an adjuvant 
sperm count. It ovulation in in Parkinson's 
is a good women, etc. It disease 
nervine tonic - prevents male and 
helpful in female sterility and 
Parkinson's acts as a nervine 
disease tonic. The seeds 

have L-DOPA , 
which is a 
neurotransmitter 
precursor, an 
effective drug for 
relief in Parkinson's 
disease. Seed 
powder is a well-
known aphrodisiac. 

-

lO.Himalaya karela 

Common and Brief description Action Indications 
Scientific name of 
the herb 
Karela-Mucuna Karela's fruits have A herb that helps It is used as an 
pruriens long been used in regulate blood adjuvant in 

India as a popular sugar levels. Diabetes Mellitus 
home remedy for 

1 diabetes mellitus. 
-

11. Himalaya lasuna 

Common and 
Scientific 

Brief description Action Indications 

name ofthe 
herb 
Lasuna- Lasuna or Garlic, as it The 1. Susceptibility for 
Allium is more commonly hypolipidemic increased levels 
sativum known, is a potent activity of of cholesterol in 

herb helpful in Lasuna ensures blood (for those 
preventing smooth coronary with positive 

.. ·- __ flyQer£holesterolemia function - avoids family history I 
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cholesterol sedentary work 
deposition on & life style) 
coronary artery 2. Dyspepsia 
walls. 3. Flatulence 

12.Himalaya manjishtha 

Common and Brief description Action Indications 
Scientific name 
ofthe herb 

Manjishtha- Rubia cordifolia The root of l. Skin disorders 
Rubia or Manjishtha Manjishtha has 2. Recurrent 
cordifolia. helps in astringent, anti- Urinary Tract 

maintaining skin bacterial and infections 
health. diuretic 3. Rheumatism 

I 
properties. 

I 

______ _L._. _j 
13. Himalaya neem 

---~ 

Common and Brief description Action Indications 
Scientific name of 
the herb 

Neem- Neem or The anti- It is used in skin 
Azadirachta Azadirachta bacterial, anti- disorders 
indica indica has anti- fungal & blood 

bacterial, anti- purifying 
fungal & blood properties of 
purifying Neem are useful 
properties. It is in skin disorders 
useful in skin and keeps the 
disorders and skin healthy. 
keeps the skin 
healthy and 
glowing 

14.Himalaya punamava 

Common and Brief description Action Indications 
Scientific name of 
the herb 
Punamava- The extract of Punamava helps 1. Urinary tract 
Boerhavia Punamava has maintain efficient infections 
diffusa diuretic kidney function, 2. Edema 

properties. It with its diuretic, (swelling) 
helps to anti-spasmodic 

I maintain and anti-
t effective kidney inflammatory 
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function. action. It is a very 
useful herb in 
treating edema 

15.Himalaya shatavari 

Common and Brief description Action Indications 
Scientific name 
of the herb 
Shatavari- The roots of Asparagus is an 1. Reduced breast 
Asparagus Shatavari or herb that milk secretion 
racemosus Asparagus regulates in nursing 

racemosus have hormonal women 
galactagogue, secretion. 2. Menopausal 
antispasmodic, Shatavari acts as and post-
appetizer, a galactagogue menopausal 
cooling, tonic and is useful in symptoms 

L 
j and aphrodisiac lactation failure 

properties. - it promotes 
lactation. -------

16. Himalaya shallaki 

Common and Brief description Action Indications 
Scientific name 
ofthe herb 
Shallaki- Shallaki or A natural sand 1. Arthritis 
Boswellia Boswellia serrata safe herb for 2. Joint pain 
serrata has Boswellic acid optimum joint 

as one ofthe health. It gently 
principal cares for joints. 
constituents in the 
gum resin, which 
has shown anti-
inflammatory, 
anti-
atherosclerotic 
and anti-arthritic 
activities. 

17 .Himalaya shigru 

Common and Brief description Action Indications 
Scientific name 
ofthe herb 

Shigru- Shigru or Biological 1. Joint pain 
Moringa Moringa oleifera activity studies 2. Swelling in 
oleifera leaves are have confirmed the joints 

beneficial in the anti- 3. Arthritis 
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inflammatory inflammatory, 
conditions of anti-spasmodic 
joints. It reduces and anti-arthritic 
pain and swelling properties 
in the joints. 

18. Himalaya shuddha guggulu 

Common and 
Scientific name 

Brief description Action 

of the herb 

Guggulu- Shuddha Shuddha 
Commiphora Guggulu or Guggulu helps 
wightii Commiphora to regulate the 

wightii is lipid 
useful in metabolism 
cholesterol and and thereby l 

weight helps in weight 

I management. management. It 
Guggulipid in modulates lipid 
Guggulu helps profile. 
in reducing 

I cholesteroL 
I 

---- I 

19. Himalaya sunthi 

Common and Brief description Action 
Scientific name 
of the herb 

Sunthi- Sunthi or Ginger Sunthi is a 
Zingiber is valued in carminative and 
officinale medicine as a stimulant to the 

carminative and gastro intestinal 
stimulant to the tract. It helps in 
gastro-intestinal case of 
tract. It is much indigestion and 
in vogue as a nausea. 
household 
remedy for 
flatulence and 
colic. 

20.Himalaya tagara 

Common and Brief description Action 
Scientific name of 
the herb 

Tagara- Valeriano Indian V aterian 

Indications 

I 

! 

L Hyperlipidemia 
(Increased 
cholesterol level in 
the blood) 

2. Arthritis 
(inflammatory 
condition of joints) 

3. Atherosclerosis 
(Clogging or 
Hardening of 
blood vessels) 

4. Weight 
management 

Indications 

1. Indigestion 
2. Nausea and 

motion 
sickness 

3. Arthritis 

Indtcations 

1. Insomnia 

I 
_j 
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Valeriana wallichi root is a very good 2. Sleep 
wallichi stocks are relaxant and is disorders 

aromatic. They prescribed as a 
yield aromatic remedy for 
oil, which nervous unrest 
contains valerie and emotional 
acid. It is a very troubles 
good relaxant 
and used in 
insomnia and 
sleep disorders. 

21.Himalaya triphala 

I Commonand Brief description Action Indications 
Scientific name 

1 of the herbs 

Triphala- 1 riphala is an This herbal 1. Constipatio~ 
Terminalia herbal compound 2. Indigestion and 
bellirica compound provides overall other digestive 
Terminalia comprising the support for the complaints 

I chebula fruits of Indian digestive 3. Premature aging I 
Emblica Gooseberry, function and 
officinalis Chebulic helps ensure that 

Myrobalan and the digestive 
Bellirica tract works at 
Myrobalan. It the optimal 
helps in level. Triphala 
supporting the aids digestion 
digestive and relieves 
system. constipation. It 

regularizes the 
digestive 
system. 

22. Himalaya tulasi 

Common and 
Scientific name 

Brief description Action Indications 

ofthe herbs 

Tulasi-Ocimum Tulasi or Tulasi promotes 
-

1. Useful in dry 
sanctum Linn Ocimum optimum or productive 

sanctum leaves respiratory cough, cold 
yield a volatile support. It has and sore 
oil containing anti-microbial, throat 
eugenol, which anti-inflammatory, 2. Mild to 
possesses anti- expectorant moderate 

j bacterial properties and is respiratory 
properties useful in infections j 

respiratory tract j 
infections. It also j 
helps during ) 

'------- respiratory stress. 
I 



23.Himalaya vasaka 

Common and Brief description Action Indications 
Scientific name 
of the herbs 

Vasaka- Vasaka is a unique herb that 1. Productive 
Adhatoda well-known herb helps support the cough 
zeylanica in indigenous bronchial 2. Bronchitis 
Medic. systems of function with 3. Bronchial 

medicine for its broncho- asthma 
beneficial dilatory, 
etiects, expectorant and 
particularly in mucolytic I 

bronchitis. This properties. It 
herb is normalizes lung 
extensively used function. 

L~ 
for treating cold, 
cough, chronic 
bronchitis and j_ I asthma _ _j 

24. Himalaya yashtamadhu 

--
Common and Brief description Action Indications 
Scientific name 
of the herbs 

Y ashtimadhu- The root in The demulcent 1. Hyperacidity 
Glycyrrhiza traditional and anti- 2. Peptic ulcer 
glabra medicine is ulcerogenic 3. Arthritis 

used as a drug action of 
for Y ashtimadhu is 
strengthening beneficial in 
muscle and gastric and 
bone, for duodenal 
increasing ulcers. It 
physical promotes 
strength and for healing of 
treating peptic ulcers. 
ulcer. Scientific 
studies have 
shown that a 
glycosoid helps 
to treat gastric, 
duodenal and 
esophageal 
ulceration or 
inflammation, 
heartburn and 
mouth ulcers. 

25.Himalaya vrikshamla 

Common and -[-Briefdes_c_riptionJ .. Action j Indications 
Scientific name of 

-L------ -------------J---------------~ 
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the herbs 

Vrikshamla- Vrikshamla or The fruit is Helpful in weight 
Garcinia indica Garcinia fruit is known to reduce management 

used for conversion and 
preparing accumulation of 
cooling syrups fat in the body & 
during the to reduce weight 
summer months. 
The extracts of 
fruit help in 
keeping slim and 
trim. 

PART V: SOME OF THE BAIDYANATH AYURVEDIC MEDICINAL 
PRODUCTS-SRI BAlDY ANATH AYURVEDIC BHAW AN LTD24 

I SERIAL I NA_l\1E OF 
I AYvRVEDIC 

l ACTIVE I THERAPRUTIC USE 
NO INGREDIENTS 

PRODUCT 
1 Jwain ark Carum Carminative 

I Ajmoda(Cellary and antipasmodic.Useful in 
seed) colic, flatulence, dyspepsia, 

~·· 
& also used as a vehicle. 

Mahashankhadraw Shora, Alum, Gastric tonic, carminative, 
Saindhava, and cholagogue. Used 
Yavakshar, in enlargement of live, 
Nausadar and kasis. intorpid conditions 

ofbilliousness, oxaluria and 
catarrhalm jaunice. 

3 Saunph Ark Foeniculum Carminative and gastric 
vulgaris(Fennel) stimulant.Used in flatulence. 

4 Agnitundi Bati Kajjali, Aconite, Bitter, Stomachic, Tonic, 
Triphala, ajwain etc. alterative and stimulsant 

5 Agniwardhak bati Bidlawan, Alterative tonic, 
NaAvsadar, stomachic and aperients use 
Akwanphool, in dyspepsia, indigestion etc 
Marich And Lemon 
Juice. 

6 Brahmi Bati (with Abhrak Bhasma, Alterative, sedative, 
gold) Akik Bhasma , indicated as nervine tonic, 

Chandroday prawal loss of smemory, insomnia. 
bhasma,Swarn 
Bhasma,Moti pishti 

24 Available at http://www.baidyanath.com/. Visited on 15th February, 2011, at 8.46 
AM. 
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7 AkikBhasma Akik & Ghrit Haemostatic & antacid, used 
Kumari rasa in haemorrhage, epilepsy, 

weak heart, eye trouble, 
asthma, bronchitis & restores 
strength & vigour 

8 Godanti (Harital) Godanti & Emmenagogue, anti-
Bhasma Ghritkumari rasa spasmodic, tonic, antacid. 

Used in influenza, cough, 
headache, malarial fever 

9 Agnimukh Chuma Sonth, Jirak, Expectorant, diuretic 
Marich, Menthol, and aperients. indicated 
Bid Lavan, in dyspepsia and loss 
Saindhava, Lemon ofappetite 
juice etc 

10 Arjuna Ghrita Terminalia arjuna Cardiac tonic and astringent. 

1 

and Ghrita Used in breathlessness and 
congestine cardiacfailure 

11 Ashok Ghrit I Sarca indiaca, Anti inflammatory and 
I caraway, uterine sedative also used as 

Rice water, Rasot, astringentand in 
Bhringraj, gynecological diseases. 
Satava.etc. 

12 Ashwagandhadi Ashwagandha Indicated in nervous debility, 
Ghrit and Ghrita insomnia, general 

weakness and loss of libido. 

13 Brahmi Ghrit Brahmi, Banch, Alterative, diuretic and brain 
Kut, Shankhpushpi sedative, also useful in 
andghrit mania, epilepsyinsanity and 

mental disease. 

14 Gokshuradi Gokshuru, Trikatu, Diuretic dimulcent 
Guggulu triphala, and alterative. Indicated 

Nagarmotha and in spermatorrhoea, 
Guggulu gonorrhoea, painful 

micturition, leucorrhoea, 
albuminuria, and 
rheumatism. Also used in 
calculi and urinary infections 

15 Guggulu Commiphora Mukul Administered in malignant 
ulcers, leprosy, boils, fistula, 
scitica, otorrhoea etc. 

16 Kanchnar kanchnar, triphala, Alterative, anti-
Guggulu trikatu, varuna, inflammatory and tonic. It is 

Cinnamon, administered in glands, 
CardamumTejpatra, malignant ulcers, syphilis, 
Guggulu etc fistula, scrofula, sinus etc 
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17 Chandanadi Lauh Redsandal, patha, 
Khas, pipal, 
Haritakikamalphool, 
amalaki etc 

18 Chandramrit Lauh Trikatu, triphala, 
Dhania, Jirak et 

19 Dhatri Lauh Amlaki, Laugh 
Bhasma, Liquorice 

20 Chandrodaya varti Haritaki, Buch, 
Kustha, Pipal, 
Marich, Vibhitaki, 
Mansila 

21 Ark pudina Menth. Vir, Menth. 
Pip, Menthol 

i 
I 

22 ~-~gastisootraj Raj Carminative imd 
digestiveused 
inindigestion, 
tympanites, colic, 
vomiting, loss of 
appetite dyspepsia 

23 Agnikumar Ras Mercury, sulpher, 
Borax, aconite, 
kapardak Bhasma, 
shankh Bhasma, 
Marich etc. 

24 Agnisandipan Ras Marich, Panch 
lavan, Yawakshar, 
jirak, ajwain etc. 

25 Ajimari Ras Mercury, sulphur, 
Haritaki, Trikatu, 
saindhav & Bhang 

Diuretic, Urinary Antiseptic, 
Used in Gonorrhoea 

Indicated in chronic 
bronchitis, various sorts of 
cough etc. 

Antacid, stomachic, acidity, 
colic etc. 

Antiseptic and anti-
phlogestic.Indicated in 
eyeaffection such as ! 

trachoma, glaucoma etc 

Carminative and 
digestiveused inindigestion, 
tympanites, colic, vomiting, 

I loss of appetite7 dyspepsia I 
Antidysenteric, aphrodisiac -l 
& tonic. Indicated in acute 
diarrhoea, dysentry & 
chronic fever. 

--
Antacid, sedative and 
stomachic.used in cholera, 
colics, dyspepsia, diarrhoea 
& dysentery 

Aperients and sedative 
indicated in indigestion, 
dyspepsia, stomach 
pain gastric trouble etc. 

Astringent and 
stomachic .Indicated 
in Indigestion & dyspepsia. 

I 

j 
j 
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CONCLUSION 

The glaring fact is that the companies and trusts are commercialising and profiting the 
traditional knowledge without actually paying for the use of intellectual property. This 
is another form of misappropriation of traditional knowledge and to be considered as 
bioliracy. 

The above mentioned ayurvedic medicines produced by various companies and trust 
are not exhaustive, but illustrative. The trust and pharmaceutical companies are 
producing and selling the ayurvedic medicines under Drugs and Cosmetics Act. 
Basically this Act is to regulate the import, manufacture, distribution and sale of 
drugs. Whille doing that, it separately deals with Ayurvedic, Siddha and Unani drugs 
i.e. herbal medicines made of medicinal plants25

• The crux of the issue is that the 
protection of traditional knowledge associated with medicinal plants. There is a 
prohibition of manufacture for the sale of Ayurvedic, siddha and Unani drugs.26 It 
states that manufacture for the sale or for distribution, any ayurvedic, Siddha or unani 
drug, except under and in according to the conditions of a licence issued for such 
purpose, prescribed by the authority. Moreover, one of the powers of Central 
Govemment27 to make rules prescribes the forms of licences for the manufacture for 
sale of (Ayutvedic, Siddha or Unani drugs and for sale of processed Ayurvedic, 
siddha or Unani drugs), the form of applications for such licences, the conditions 
subject to which such licences may be issued, the authority empowered to issue the 
same and the fees payable therefor and provide for the cancellation or suspension of 
such licences in any case where any provision or rules is contravened or any of the 
conditions subject to which they are issued is not complied with. There is a scope in 
this Act to ensure safeguards along with the royalty or benefit sharing with the users 
but it is not being explored out by the authority. There is also a further scope to the 
authority to allow or not to allow this type of utilisation, but it was not done. This is 
because government does not have any policy in this regard. Hence it is suggested 
that the aforesaid practice has to be declared as biopiracy and illegal. It is also 
recommended that this type of business only can be allowed if it is ensured that the 
ayurvedic medicine producers pay for the commercial use of traditional knowledge. 

25 See, Chapter IV A, The Drugs and Cosmetics Act 1940. 
26 Ibid, Section 33EEC (c). 
27 Ibid, Section 33N (e). 
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CHAPTER IV 

AN ANALYTICAL STUDY OF THE IPR LAW REGIME IN U.S.A., 
U.K., GERMANY, AUSTRALIA, JAPAN, INDIA AND SOME 

OTHER COUNTRIES FOR PROTECTION OF TRADITIONAL 
KNOWLEDGE OF MEDICINAL PLANTS 

INTRODUCTION 

In the backdrop of all bio-piracy incidents and movement against it all over the world, j 
where patents were granted in foreign countries on the medicinal properties of the huge I 
number of plants of India, to the multinational corporations and who have been I 
manufacturing medicines by using those active bio-chemical ingredients of those plants, I 
earning huge profit and restricting others to do the same and not paying substantial 1 

amount of money for commercialising using the properties which is not their invention, 1 

has raised hue and cry in India and other traditional knowledge rich countries. These I 
incidents also have raised serious doubt about the effectiveness and appropriateness of I 
the legal frameworks of these countries and concern about the effective protection of the I 
traditional knowledge of medicinal properties of the plants and biological resources in j 
the foreign countries. When the traditional knowledge enriched countries and their I 
people suddenly discovered in that their knowledge of the medicinal values of plants, 1 

which they have been applying in their daily lives, was not theirs anymore, they were 1 

shocked. It was in fact their own invention after decade long research and study I 
spending exceptionally huge amount of money. Their own intellectual property to which I 
they have every right to commercialise it throughout the world, did not belong to them I 
anymore. These countries were not even aware that they had an intellectual property j 
relating to traditional knowledge of medicinal plants and that they were being stolen and I 
robbed of it. This clearly shows that the traditional knowledge in the source countries 1 

was unprotected and the government did not take any step to give full protection. In 1 

India, the centuries old traditional knowledge of the society was not safe in the hands of I 
all the previous indifferent governments who were supposedly the trustee to preserve I 
and protect the society's knowledge which had immense commercial value. That is why, I 
there is a need to understand the patent laws of some of the countries-who are the j 
victims of bio-piracy and also those who are the causes of it. Hence, patent laws of some I 
of countries have to be explained and analysed only to show that how bio-piracy is 1 

happening and where it is happening. This analysis can suggest where the correctionall 
measures need to be taken and what would be those corrective measures. This can leacJI 
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towards better patent laws regime which will not allow any kind of bio-piracy anywhere 
in the world and would do justice to the holders of the knowledge. Here in this Chapter, 
patent law of India is explained and analysed because many traditional herbal medicines 
were patented in so many developed countries. The patent laws of some developed 
countries also i.e. USA and UK, Germany, Australia and Japan have been explained and 
analysed because by these countries the incidents of bio-piracy occurred. 

DEFINING PATENT AS INTELLECTUAL PROPERTY 

Intellectual property originates from the creations of human ingenuity and 
innovativeness. There are various types of temporal and eternal creations of human 
intelligence. These creations i.e. inventions, designs, trademarks or artistic works etc. 
are considered property and are protected from unauthorised commercialisation for 
certain period of time. Basically, property is of two kinds-tangible property and 
intangible property. Intellectual property is one of the intangible types. It is the result of 
intellectual exercise along with innovative mind with a quest for creation. This world 
progressed immensely in different dimensions due to this continuous creation of the 
objects and processes by human mind's endless cognitive exercise over the centuries in 
different ways. There are various intellectual property rights in the national and 
international legal frameworks. Patent is a right to protect intellectual property from 
unauthorised commercial uses of the invention. "Patent indicates a statutory grant of the 
exclusive right to a person for a limited period in consideration of the disclosure of the 
invention."1 It is a right granted to an invention for commercial use or protection from 
unauthorised commercial use, to the exclusion of all others. This can be either a new 
product or a process . which provides, in general, a new way of doing something, or 
offers a new technical solution to a problem, for example, making, using, offering for 
sale, selling, importing of a particular product in case of a product patent. In case of 
process patent, from the act of using, offering for sale, selling and importing for those 
purposes the product according to that process. Through a patent, the patentee can 
monopolize commercialization and exclude others from using a protected innovation 
and is assured of returns for the investments in research and product development. 

An invention must, in general, fulfil the following conditions to get protection of patent. 
*It must have industrial application which means that invention is capable of being 

1 K.S.BHATI, "The Intellectual Property Rights Law-Evolution and Development" 
SHIB SAHAI SINGH, "THE LAW OF INTELLECTUAL PROPERTY RIGHTS," P 
sl5, Deep & Deep, Delhi, 2004. 

157 



made or used in an industry. *It must show the elements of novelty, that is, some new 
characteristics or characteristic which is not known from the body of existing 
knowledge in that field or does not form part of it. *It should not be some semblance of 
newness but must add some value to the present level of knowledge. Novelty is 
quantitative in nature. The body of existing knowledge is called 'prior art'. The 
invention must show an inventive step or non-obviousness which could not be deduced 
by a person with a general knowledge of that field. This criterion is definitely qualitative 
in nature. *It is not obvious and expected from a person having ordinary skill in that 
matter to invent the same thing either making the product or following the process. 
Further steps were possible due to the reason of hard work, serious study, research, 
experiment and observation by a person who acquires special skill and knowledge in 
that particular subject which cannot be done or anticipated by ordinary skilled persons. 

It prevents an applicant from obtaining a patent if the claimed invention is 'anticipated' 
by the prior art, that is, if the invention is not 'new' or novel. If these requirements are 
not met, then a claimed invention is not 'new' because it is fully disclosed in a reference 
that is accessible to the interested public. Additionally, the reference must enable a 
person of ordinary skill in the field of the invention to make and use the invention. In 
terms of non-obviousness requirement, references that qualify as prior art, but do not by 
themselves anticipate the claimed invention, can be combined to show that the invention 
is obvious. In other words, the combination of references shows that all of the claimed 
elements are present in the prior art and that a patent should not issue (or if issued 
should be revoked) for the claimed invention. 

This is where the difficulty lies regarding the potentiality of a product or process 
belonging to traditional knowledge especially in medicinal plants. Prior art already 
exists in medicinal plants. Most of the commercially used products, their sources, 
method of preparation and purpose for which they are used, were already in existence 
and yet individual could obtain patent on them without attributing anything new. 
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TRADITIONAL KNOWLEDGE IS NOT PATENTABLE: AN THEORETICAL 
ANALYSIS BY PROF.N.S.GOPALAKRISHNAN:2 A VERBATIM 

TRANSCRIPTION FROM HIS ARTICLE 

{a).Concept of Novelty and Traditional Knowledge: The most important element of 
the concept of novelty is the non disclosure of the invention to the public. This 
presupposes that there should not be any prior knowledge of the invention by the public. 
The information must have been kept secret for the purpose of claiming novelty. The 
two requirements to find out whether an invention is disclosed or not are (a) prior 
publication and (b) prior use. The prior publication include (1) the publication of the 
information through the patent claims already filed before the authorities anywhere in 
the world or (2) the existence of the information in any publication or document 
available for public examination irrespective of whether any member of the public 
including the person claiming the invention has read it or not. The prior use is the use of 
the information in the course of the trade by a person or is within the com.111on 
knowledge of the public or those involved in the trade. That is to say that the product 
based on the invention is already in the market or in case of process, it is in use 
manufacture of a product. Thus it is only that information in the form of a product or 
process not already in the public domain that is qualified for patent protection. 

On an examination of the classification of the traditional knowledge, it is clear that in all 
most all cases the information is in the public domain. It is also not necessary that all 
these information are concerning a product or process. In the first case the novelty is lost 
in as much as the common public is aware of the invention and it is in use i.e., there is 
prior knowledge and prior use of the invention. In the second case the novelty is lost by j 
prior publication since the invention is already documented and available to the public j 
for examination irrespective of whether it is read by the public or not. In the third and j 
fourth cases it may be possible to argue that there is no prior publication to the larger j 
public and novelty is not lost by reason of long secret use. It appears that keeping these j 
information as trade secrets seems more profitable than taking patents. But in the j 
context of technological developments it may be difficult in many cases to keep it inj 
secret. In this context one can categorically argue that majority of the existing productj 

2Prof. N.S.Gopalakrishnan, IMPACT OF PATENT SYSTEM ON 
KNOWLEDGE, Cochin University Law Review, 1998 p.219. 
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and processes based on traditional knowledge will not satisfy the test of novelty. The 
lack of novelty will disqualify the products based on the knowledge to be treated as 
invention for the purpose of patent protection. 

(b).Concept of Inventive step and Traditional Knowledge: One of the objectives of 
granting patent is to reward the person who has contributed to the progress and 
development of knowledge that is useful to the society. The requirement of inventive 
step is to demonstrate that the invention is the creation of the individual or individuals 
claiming monopoly. This is to ensure that substantial intellectual labor of the inventor is 
involved in the creation of the new invention. So the test applied by the courts is to 
examine whether there is any application inventive faculty of the inventor. The quantum 
of application of independent thought, ingenuity and skill of the inventor is the matter of 
inquiry in this regard. This is achieved by asking whether the invention is obvious to a 
person skilled in the same field. The standard applied is that of a normally skilled but 
unimaginative person in the art at the relevant time. This presupposes the demonstration 
of the individual contribution of the inventor for claiming patent for the new invention. 
It is possible to have more than one individual as inventor in case of joint inventions. 
Thus it is not the availability of novelty but the existence of individual contribution that 
holds the key factor for claiming patent protection. This requirement thus distinguishes 
the prior art from the new art and also recognizes the intellectual labor of the individual. 

One of the significant features of the traditional knowledge is the fact of it being passed j 
on to the present generation by the previous one. This gives a prima facie impression I 
that the present custodians of this knowledge are not the creators but only the successors 1 

in interest of the earlier creators. It is thus obvious that the present claimants have not j 
contributed any independent thought, ingenuity or skill to establish a valid patent claim. I 
Thus it is clear that unless we demonstrate the individual fresh contribution of the 1 

present claimant of the traditional knowledge, it is not possible for getting patent j 
protection for any of the above classifications of the traditional knowledge. Even the I 
products and processes kept in secret use will not satisfy this requirement. In this 1 

context the existing traditional knowledge will remain as a prior art rather than a new art j 
for patent protection. This also negatives the second condition for claiming patent, i.e., I 
stating the name or names of inventor in the patent application, in majority of the cases. 1 
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INDIAN LAW ON PATENT -SOME RELEVANT PROVISIONS 

(A).PATENTABLE INVENTION 

'Invention' means a new product or process involving an inventive step and capable of 
industrial application? The definition clearly shows the requirement of three important 
elements of invention. Firstly, it must be new; secondly it is inventive step and the third 
is industrial application. 

(B).INVENTIONS WHICH ARE NOT PATENTABLE 

An invention which is frivolous or which claims anything obviously contrary to well 
established natural laws.4 An invention the primary or intended use or commercial 
exploitation of which could be contrary to public order, morality or which causes 
serious prejudice to human, animal or plant life or health or to the environment. 5 The 
mere discovery of a scientific principle or the formulation of an abstract theory or 
discovery of any living thing or non-living substances, occurring in nature. 6The mere 
discovery of any new property or new use for a known substance or of the mere use of a 
known process, machine or apparatus unless such known process results in a new 
product or employs at least one new reactant. 7 A substance obtained by a mere admixture 
resulting only in the aggregation of the properties of the components thereof or a 
process for producing such substance. 8 Mere arrangement or re-arrangement or 
duplication of known devices, each functioning independently of one another in a 
known way.9 A method of agriculture or horticulture. 10 Any process for the medicinal, 
surgical, curative, prophylactic( diagnostic therapeutic) or other treatment of human 
beings or any process for a similar treatment of animals to render them free of disease or 
to increase their economic value or that of their products. 11 Plants or animals in whole or 
any part thereof other than micro-organisms but including seeds, varieties and species 

3 Section 2(j), Patent Act 1970. 
4 Section 3(a), Patent Act 1970. 
5 Section 3(b ), Patent Act 1970. 
6 Section 3( c), Patent Act 1970. 
7 Section 3(d), Patent Act 1970. 
8 Section 3( e), Patent Act 1970. 
9 Section 3(f), Patent Act 1970. 
10 Section 3(h), Patent Act 1970. 
11 Section 3(i), Patent Act 1970. 
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1 

1 

1 

1 

and essentially biological processes for production or propagation of plants an~1 
animals. 12 A mathematical or business method or a computer program per se o 
algorithms. 13 A literary, dramatic, musical or artistic work or any other aestheti 
creation whatsoever including cinematographic works and television productions. 14A1 
mere scheme or rule or method of performing mental act or method of playing game. 15

1 

A presentation of information. 16 Topography of integrated circuits. 17 An invention 1 

which, in effect, is traditional knowledge or which is an aggregation or duplication of 1 
known properties of traditionally known component or components. 18 

1 

(C).GRANTING OF PATENTS 

When the invention, either process or product, fulfils all the three criteria of novelty, 
non-obviousness and industrial application and the invention itself does not fall under 
any of the categories· of non-patentability, after following some procedures, patent is 
granted to the inventor with some special and exclusive rights. 

(D).REVOCATION OF PATENTS 

A patent can also be revoked, on a petition of any interested person or of the ,.__.,..,.uu.::u 

Government or on a counter-claim in a suit for infringement of the patent, by the 
Court on any of the following grounds19-(a) that the invention, so far as claimed in any 
claim of the complete specification, was claimed in a valid claim of either priority date 
contained in the complete specification of another patent granted in India; (b) that the 
patent was granted on the application of a person not entitled under the provisions of 
this Act to apply there for; (c) that the patent was obtained wrongfully in contravention 
of the rights of the petitioner or any person under or through whom he claims; (d) that 
the subject of any claim of the complete specification is not an invention within the 
,meaning of this Act; (e) that the invention so far as claimed in any claim of the 
complete specification is not new, having regard to what was publicly known or 

· Section 3G), Patent Act 1970. 
Section 3(k), Patent Act 1970. 
Section 3(1), Patent Act 1970. 
Section 3(m), Patent Act 1970. 
;ection 3(n), Patent Act 1970. 
:ection 3( o ), Patent Act 1970. 
ection 3(p), Patent Act 1970. 
ection 64(1 ), Patent Act 1970. 
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publicly used in India before the priority date of the claim or to what was published in 
India or elsewhere in any of the documents referred to in section 13; (f) that the 
invention so far as claimed in any claim of the complete specification is obvious or does 
not involve any inventive step, having regard to what was publicly known or publicly 
used or what was published in India or elsewhere before the priority date of the claim; 
(g) that the invention, so far as claimed in any claim of the complete specification, is not 
useful; (h) that the complete specification does not sufficiently and fairly describe the 
invention and the method by which it is to be performed, that is to say, that the 
description of the method or the instructions for the working of the invention as 
contained in the complete specification are not by themselves sufficient to enable a 
person in India possessing average skill in, and average knowledge of, the art to which 
the invention relates, to work the invention, or that it does not disclose the best method 
of performing it which was known to the applicant for the patent and for which he was 
entitled to claim protection; (j) that the patent was obtained on a false suggestion or 
representation; (k) that the subject of any claim of the complete specification is not 
patentable under this Act; (1) that the invention so far as claimed in any claim of the 
complete specification was secretly used in India, otherwise than as mentioned in sub
section (3), before the priority date of the claim; (m) that the applicant for the patent has 
failed to disclose to the controller the information required by section 8 or has furnished 
information which in any material particular was false to his knowledge; (n) that the 
applicant contravened any direction for secrecy passed under section 35 or made or 
caused to be made an application for the grant of patent outside India in contravention of 
section 39; (o) that leave to amend the complete specification under section 57 or 
section 58 was obtained by fraud; (p) that the complete specification does not disclose 
or wrongly mentions the source or geographical origin of biological material used for 
the invention; ( q) that the invention so far as claimed in any claim of the complete 
specification was anticipated having regard to the knowledge, oral or otherwise, 
available within any local or indigenous community in India or elsewhere. 

(E).APPLICABILITY OF LAW OF PATENT IN INDIA FOR PROTECTION OF 
TRADITIONAL KNOWLEDGE OF MEDICINAL PLANTS: AN ANALYSIS 

Patent law of India deals the granting of patent only to patentable inventions. It takes 
into account the exceptions, non-patentable inventions, necessary documents, procedure 
for examining the patent application and opposition to grant of patent etc. By following 
this process, it grants patent and confers rights to the patentee. Even after the patent is 
granted, there is also a mechanism in the law itself for its revocation for reasons that 
either the documents were manipulated or it was not decided accurately so on and so 
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forth. However, as to whether it protects a society or a community's traditional 
knowledge of herbal medicine of India? The answer lies with the following analysis of 
its patent law. 

When Indian law gives patent protection only to an invention, it is quite expected that 
the there has to a clear and unambiguous definition. This itself becomes problematic 
because definitions tend to be rigid and restrictive. It is rather advantageous not to have 
a proper definition with the object of giving it a flexible and dynamic content. It is 
desirable that the term must include some objective examples or criterion within its 
scope. Indian law on patent is clearly lacking here. This is one of the shortcomings of 
Indian legal framework for patent. Moreover, the term 'invention' is defined but it is not 
sufficient for various reasons. The definition says that 'invention' means a new product 
or process involving an inventive step and capable of industrial application. Though, the 
definition lays down three essential requirements i.e. (1 ). new or novel, (2). inventive 
step or non-obviousness and (3). industrial application, at the second stage, there is lack 
of clarity and unambiguousness. This is due to the reason that the term 'new or novelty' 
is not defined and there are no objective examples or illustrations of criterion of 
newness or novelty. 'Inventive step or non-obviousness' is defined as a feature that 
makes the invention not obvious to a person skilled in that art, but no criteria is 
suggested what determines the obviousness and on-obviousness or level of skill of the 
person in that art. 

Indian patent law protects traditional knowledge of medicinal properties of plants as a 
society oriented intellectual property right which is unique in itself. It recognises the 
contribution of the indigenous community or the society as a whole for the invention 
and preservation of the knowledge. It prevents any individuals either Indians or 
foreigners, whether foreign or Indian multinational or national companies, to obtain 
Indian patent on medicinal plants irrespective of whether traditional knowledge is 
informal or formal, codified or un-codified. Even if patent is granted on medicinal plant, 
where knowledge of medicinal value of a plant for a particular ailment originated from 
traditional knowledge, it can be revoked as well, for not fulfilling the criteria of novelty, 
non-obviousness or industrial application or for falling under the exceptions clause 
where traditional knowledge has been accepted as a ground for rejecting a claim of 
patent. To achieve this, a new provision is added to the grounds of opposition and 
revocation process regarding the prior art of traditional knowledge. The oral or 
documented knowledge available with general society or indigenous community in 
India or elsewhere are treated as prior art. It is significant to see that oral knowledge of 
communities is recognized as valid for the purpose of considering prior art. This bold 
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step is required to ensure that the vast undocumented (according western methodology) 
knowledge of India is kept out of patent system. This is also significant because this has 
established a good example in the world of traditional knowledge protection. Through 
this, India achieves moral authority to persuade and pressurize other unwilling countries 
to· incorporate this provision in their legal frameworks. Moreover, this step is also 
helpful to constitute a strong block of all the bio-rich countries that have similar TK 
protection to enter into a hard bargain and negotiate with the developed countries. 
Additionally, the applicant must also disclose the source and geographical origin of the 
biological material in the specification column. The obligation is to provide not only the 
details of the source from where the material is obtained but also of its geographical 
origin. It is implied that this information would check bio-piracy since one of the 
purposes of disclosure in the specification is to enable the patent office to find out the 
prior art and inventive step. Patent on wound healing property in turmeric would not 
have been possible under Indian law. Hence, Indian law has some elements of a model 
type of patent protection for the traditional knowledge about the medicinal property of a 
plant. 

Even with this merit of Indian patent law, there are two inherent drawbacks which did 
not attract any notice so far. Due to these drawbacks, patent protection is not up to the 
mark with in India. It also cannot be said that it is complete in nature. It is a major 
concern that in India medicine companies have been commercially exploiting traditional 
knowledge of various types of medicinal properties of different plants and earning huge 
profits, by producing and selling ayurvedic medicines in national and international 
market. Apart from giving licence fees to start and carry on manufacturing activities or 
income tax returns for the income from business and profession of medicine 
manufacturing, they are not sharing their benefits with the state or the community or 
giving royalties, for commercially exploiting traditional knowledge of medicinal 
properties of plants which are the intellectual properties of the society or the indigenous 
community? There are umpteen numbers of examples of this kind of activities in India 
in the medicinal worlds-either in ayurvedic medicine or alopathic medicine where there 
are active ingredients of medicinal plants. Obviously, the companies have picked them 
up from the written documents or age old traditional practice of the society. Ordinarily 
they would be required to pay for the commercial use of the property which is not their 
own novel and non-obvious invention and also pay for the commercialisation of 
intellectual property of another i.e. indigenous community or the society. But there is 
flagrant violation and traditional knowledge regarding medicinal plants are being used 
without IPR authorisation for commercial purposes. This type of marketing rights is 
absolute negation of a viable and complete intellectual property right protection regime 
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for the traditional knowledge of medicinal plants and biological resources. It means that 
the existing traditional knowledge is not protected so far. 

In spite of strong legal prohibition that 'an invention which, in effect, is traditional 
knowledge or which is an aggregation or duplication of known properties of 
traditionally known component or components' cannot be patented, patents have been 
granted to the so-called non-original inventers of the medicinal properties of plants in 
India. In this flagrant violation and abuse of traditional knowledge, there is no novelty, 
no innovation and no invention. Yet in many cases patents have been granted. 

First incident is non-recognition and the second incident is blatant violation. Moreover, 
another very serious shortcoming of the Indian patent law is that there is no such 
provision for suitable punishment for violation and appropriate compensation or refund 
of money for earning illegal profit. This directly encourages the violation. It means that 
for a wrong and illegal patent, the patent holder can earn huge profit from the business 
as long as the patent continues but after the revocation also can be the legitimate owners 
of the profit money. The patent holders also are not supposed to give compensation for 
the loss of business of the original holders of the knowledge. Until and unless, there is 
proper punishment and penalty and fair compensation and refund of money, it cannot be 
said that there is sufficient safeguards for traditional knowledge of medicinal plants and 
biological resources in the Indian patent law. 

Another shortcoming is that the law is silent on non-original invention, an invention 
originated and developed from the existing public domain knowledge. Prof. 
N.S.Gopalakrishnan in one of his articles has shown his reservation about this accepted 
norm in the jurisprudential approach of all intellectual property laws worldwide: "The 
legal norms relating to the formal intellectual property rights based on copyright, patent, 
design etc., were developed to tackle the social problems that emerged due to the 
scientific developments during industrial revolution in the West. The legal norms 
crystallized to protect the new knowledge have a significant bearing on the manner in 
which the western system looked at science and scientific developments. Thus the 
concept of 'originality', 'novelty', 'utility', 'non-obvious or inventive step' etc., used to 
find out the items that are to be protected through the formal intellectual property 
system addressed only the scientific developments based on the western understanding 
of science. Similarly the insistence of the identity of the creator of the new knowledge -
author or inventor as the case may be - for the purpose of affording protection also 
reflects the individual private property jurisprudence underlying the protection of 
intellectual property. These concepts kept the traditional knowledge and the products 

166 



based on it outside the scope of formal intellectual property system and treated it as 
knowledge in the public domain without owners for exploitation without authorization. 
Thus the knowledge base of the community remain without any legal protection where 
as the creators of new knowledge based on it using modern science were afforded 
protection by the formal system. The provisions in the TRIPs Agreement are a clear 
indication in this direction. This calls for a different jurisprudential approach for the 
protection of traditional knowledge. "20 

Moreover, the type of protection whatever is found in Patent Act is mostly negative in 
nature. If some positive power is visible in Biodiversity Act, it is very limited and 
negligible. In pursuance of 'knowledge economy' to make India as one of the most 
economically powerful country, exploration of traditional knowledge associated with 
medicinal plants is one of the strategies. For that reason, there has to be positive 
protection of this TK is very cruciaL First of all, at present there is no law especially in 
India for TK protection on genetic resources of medicinal plants. Whatever is there in 
Biodiversity Act is insufficient. 'positive protection' is manifold. To make the law 
positive, the concept of 'positive protection' has to be wider enough to include 
preservation, conservation,.sustainable use, augmentation, to protect from extinction etc. 
The 'concept of positive protection' includes within its ambit to do further research on 
the genetic resources of the medicinal plants on modem lines either to add value to the 
existing lines inventing making non-original innovations or inventions to thwart or pre
empt any of the attempts of others to claim their invention as the subject matters of 
standard patents or petty patents. It also takes account proper documentation and 
publication according to intemationally accepted method. And finally, a pro-active 
power and authority must be ·given to the authority or trust to commercializing the 
knowledge in collaboration with others as joint owners of the intellectual property or by 
giving license to the others to commercialize the knowledge in retum of royalties or 
most important positive protection is by establishing manufacturing unit on its own to 
produce ayurvedic medicines and other products and selling them in the market. All 
these are lacking in India's legal framework either due to lack of legal framework or 
insufficiency in the law itself. Non-granting of patents or enough scope to revoke bio
pirated patents in different forms obviously has importance but there are other important 
avenues to have a full and holistic protection. 

20 Prof.N.S.Gopalakrishnan, PROTECTION OF TRADITIONAL KNOWLEDGE -
THE CHALLENGES,_This paper was presented in the WIPO Symposium on Teaching 
Intellectual Property held at Peking University, Beijing, June 1999. 
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USA LAW ON PATENT-SOME KEY AREAS21 

(A).INVENTIONS P ATENTABLE22 

The patent is for invention only; invention of product or process. 'Patentability of 
inventions' states that whoever invents or discovers any new and useful process, 
machine, manufacture, or composition of matter, or any new and useful improvement 
thereof, may obtain a patent therefore, subject to the conditions and requirements of this 
title. 

(B).CONDITIONS FOR PATENTABILITY; NOVELTY AND LOSS OF RIGHT 
TOPATENT23 

A person shall be entitled to a patent unless-(a)the invention was known or used by j 
others in this country, or patented or described in a printed publication in this or a 1 

foreign country, before the invention thereof by the applicant for patent, or (b )the 1 
invention was patented or described in a printed publication in this or a foreign country 1 

or in public use or on sale in this country, more than one year prior to the date of the I 
application for patent in the United States, or ( c )he has abandoned the invention, or I 
( d)the invention was first patented or caused to be patented, or was the subject of an I 
inventor's certificate, by the applicant or his legal representatives or assigns in a foreign I 
country prior to the date of the application for patent in this country on an application I 
for patent or inventor's certificate filed more than twelve months before the filing of the j 
application in the United States, or (e)the invention was described in- (1) an application I 
for patent, published under section 122(b ), by another, filed in the United States before I 
the invention by the applicant for patent or (2) a patent granted on an application for I 
patent by another filed in the United States before the invention by the applicant for 1 
patent, except that an international application filed under the treaty defined in section I 
35l(a) shall have the effects for the purposes of this subsection of an application filed in 1 
the United States only if the international application designated the United States and 1 

was published under Article 21(2) of such treaty in the English language; or (f)he did I 
not himself invent the subject matter sought to be patented, or (g)(1)during the course of I 
an interference conducted under section 135 or section 291, another inventor involved I 

21 Part II-Patentability of Inventions and grant of Patents-Chapter 
Inventions, 35 U.S.Code. 
22 Section 101, 35 U.S.Code. 
23 Section 102, 35 U.S.Code. 
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therein establishes, to the extent permitted in section 104, that before such person's 
invention thereof the invention was made by such other inventor and not abandoned, 
suppressed, or concealed, or (2) before such person's invention thereof, the invention 
was made in this country by another inventor who had not abandoned, suppressed, or 
concealed it. In determining priority of invention under this subsection, there shall be 
considered not only the respective dates of conception and reduction to practice of the 
invention, but also the reasonable diligence of one who was first to conceive and last to 
reduce to practice, from a time prior to conception by the other. 

(C).CONDITIONS FOR PATENTABILITY; NON-OBVIOUSNESS SUBJECT 
MATTER24 

(a) A patent may not be obtained though the invention is not identically disclosed or 
described as set forth in section 102 of this title, if the differences between the subject 
matter sought to be patented and the prior art are such that the subject matter as a whole 
would have been obvious at the time the invention was made to a person having 
ordinary skill in the art to which said subject matter pertains. Patentability shall not be 
negatived by the manner in which the invention was made. 

(b)(l) Notwithstanding subsection (a), and upon timely election by the applicant for j 
patent to proceed under this subsection, a biotechnological process using or resulting in 1 

a composition of matter that is novel under section 102 and non-obvious under sub- I 
section (a) of this section shall be considered non-obvious if- (A) claims to the process j 
and the composition of matter are contained in either the same application for patent or j 
in separate applications having the same effective filing date; and (B)the composition of I 
matter, and the process at the time it was invented, were owned by the same person or I 
subject to an obligation of assignment to the same person. (2)A patent issued on a j 
process under paragraph (1)-(A) shall also contain the claims to the composition of 1 

matter used in or made by that process, or (B) shall, if such composition of matter is I 
claimed in another patent, be set to expire on the same date as such other patent, j 
notwithstanding section 154. j 

(3)For purposes of paragraph (1 ), the term '"biotechnological process" means-(A)a j 
process of genetically altering or otherwise inducing a single- or multi-celled organismj 
to-(i)express an exogenous nucleotide sequence, (ii)inhibit, eliminate, augment, or alteJ 

24 Section 103, 35 U.S.Code. j 
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expression of an endogenous nucleotide sequence, (iii)express a specific physiological 
characteristic not naturally associated with said organism; (B)cell fusion procedures 
yielding a cell line that expresses a specific protein, such as a monoclonal antibody; and 
(C)a method of using a product produced by a process defined by subparagraph (A) or 
(B), or a combination of subparagraphs (A) and (B). 

( c )(1) Subject matter developed by another person, which qualifies as prior art only 
under one or more of subsections (e), (f), and (g) of section 102 of this title, shall not 
preclude patentability under this section where the subject matter and the claimed 
invention were, at the time the claimed invention was made, owned by the same person 
or subject to an obligation of assignment to the same person. (2)For purposes of this 
subsection, subject matter developed by another person and a claimed invention shall be 
deemed to have been owned by the same person or subject to an obligation of 
assignment to the same person if-(A)the claimed invention was made by or on behalf of 
parties to a joint research agreement that was in effect on or before the date the claimed 
invention was made; (B)the claimed invention was made as a result of activities 
undertaken within the scope of the joint research agreement; and (C)the application 
patent for the claimed invention discloses or is amended to disclose the names of the 
parties to the joint research agreement (3)For purposes of paragraph (2), the term "joint 
research agreement" means a written contract, grant, or cooperative agreement entered 
into by two or more persons or entities for the performance of experimental, 
developmental, or research work in the field of the claimed invention. 

(D).RE-EXAMINATION AND REVOCATION OF PATENTS-AN EX PARTE 
REEXAMINATION OF PATENTS PRIOR ART CITATIONS TO OFFICE 

CITATION OF PRIOR ART25 

Any person at any time may cite to the Office in writing prior art consisting of patents or J 

printed publications which that person believes to have a bearing on the patentability of j 
any claim of a particular patent. If the person explains in writing the pertinence and 1 

manner of applying such prior art to at least one claim of the patent, the citation of such I 
prior art and the explanation thereof will become a part of the official file of the patent. j 

25 Section 301, Chapter 10, 35 U.S.Code. 
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REQUEST FOR RE-EXAMINATION26 

Any person at any time may file a request for re-examination by the Office of any claim 
of a patent on the basis of any prior art cited under the provisions of section 301, which 
must be in writing. The request must set forth the pertinence and manner of applying 
cited prior art to every claim for which re-examination is requested. 

DETERMINATION OF ISSUE BY DIRECTOR27 

(a)Within three months following the filing of a request for re-examination under 
section 302, the Director will determine whether a substantial new question of 
patentability affecting any claim of the patent concerned is raised by the request, with or 
without consideration of other patents or printed publications. On his own initiative, and 
any time, the Director may determine whether a substantial new question of 
patentability is raised by patents and publications discovered by him or cited under the 
provisions of section 301 of this title. The existence of a substantial new question 
patentability is not precluded by the fact that a patent or printed publication was 
previously cited by or to the Office or considered by the Office. 

(b)A record of the Director's determination under subsection (a) of this section will be 
placed in the official file of the patent, and a copy promptly will be given or mailed to 
the owner of record of the patent and to the person requesting re-examination, if any. 
(c)A determination by the Director pursuant to subsection (a) of this section that no 
substantial new question of patentability has been raised will be final and non
appealable. 

RE-EXAMINATION BY DIRECTOR28 

If, in a determination made under subsection 303(a), the Director finds that a substantial j 
new question of patentability affecting any claim of a patent is raised, the determination I 
will include an order for re-examination of the patent for resolution of the question. The I 
patent owner will be given a reasonable period, not less than two months from the date a j 
copy of the determination is given or mailed to him, within which he may file a j 
statement on such question, including any amendment to his patent and new claim or j 

26 Section 302, Chapter 10, 35 U.S.Code. 
27 Section 303, Chapter 10, 35 U.S.Code. 
28 Section 304, Chapter 10, 35 U.S.Code. 
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claims he may wish to propose, for consideration in the re-examination. If the patent 
owner files such a statement, he promptly will serve a copy of it on the person who has 
requested re-examination under the provisions of section 302 of this title. Within a 
period of two months from the date of service, that person may file for the re
examination, a reply to any statement filed by the patent owner. That person promptly 
will serve on the patent owner a copy of any reply filed. 

CONDUCT OF RE-EXAMINATION PROCEEDINGS29 

After the times for filing the statement and reply provided for by section 304, have 
expired, re-examination will be conducted according to the procedures established for 
initial examination under the provisions of sections 132 and 133. In any re-examination 
proceeding, the patent owner will be permitted to propose any amendment to his patent 
and a new claim or claims thereto, in order to distinguish the invention as claimed from 
the prior art cited under the provisions of section 301, or in response to a decision 
adverse to the patentability of a claim a patent. No proposed amended or new claim 
enlarging the scope of a claim of the patent will be permitted in a re-examination pro
ceeding. 

APPEAL30 

The patent owner involved in a re-examination proceeding, may appeal under section 
134, and may seek court review under sections 141 to 145, with respect to any decision 
adverse to the patentability of any original or proposed amended or new claim of the 
patent. 

CERTIFICATE OF PATENTABILITY, UNPATENTABILITY AND CLAIM 
CANCELLATION31 

In a re-examination proceeding, when the time for appeal has expired or any appeal 
proceeding has terminated, the Director will issue and publish a certificate cancelling 
any claim of the patent finally determined to be un-patentable, confirming any claim of 
the patent determined to be patentable, and incorporating in the patent any proposed 
amended or new claim determined to be patentable. 

29 Section 305, Chapter 10, 35 U.S.Code. 
30 Section 306, Chapter 10, 35 U.S.Code. 
31 Section 307, Chapter 10, 35 U.S.Code. 
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Any proposed amended or new claim determined to be patentable and incorporated into 
a patent following a re-examination proceeding will have the same effect as that 
specified in section 252 of this title for reissued patents on the right of any person who 
made, purchased, or used within the United States, or imported into the United States, 
anything patented by such proposed amended or new claim, or who made substantial 
preparation for the same, prior to issuance of a certificate under the provisions of 
subsection (a) ofthis section. 

(E).LAW OF PATENT OF U.S.A. VIS-A-VIS TRADITIONAL KNOWLEDGE 
OF MEDICINAL PLANTS: AN ANALYSIS 

In U S Code, apart from laying down the conditions for patentability of inventions with 
the accepted exceptions, there are processes of examination of the patent application, 
processes of review of patent decisions to ascertain that the patent request is genuine 
and according to law and finally the processes of issuance of patent, dealt with 
elaborately. Even after the issuance of patents, there is a process of re-examination and 
revocation. The patent grant might be a wrong decision for various reasons; so there is a 
way to correct the mistakes or illegality. 

By analysing the law, keeping in mind the main objective i.e. protection of centuries old 
Indian traditional knowledge of herbal medicine, it can be said in no uncertain terms that 
U.S.A patent law does not give enough protection of society or community oriented 
traditional knowledge. This is due to the reason that TRIPS through its silence and non
recognition of some of the basic rights i.e. traditional knowledge, gives enough space 
and flexibility, to the US and other developed countries in their IPR law, to protect their 
own interest, disregarding the legitimate expectation and right of the societies of the 
developing countries and indigenous communities in different parts of the world. As a 
result in USA itself there are thousands of biopiracy incidences of Indian traditional 
knowledge. 

In the knowledge hub of the world, invention is of two types- original invention and 
non-original invention. There are patents based on modem research which may have 
invented (actually discoverey)32 a new medicinal property in a plant and as such has 
novelty and non-obviousness. But the real concern is about the patents for non-original 
inventions in the traditional knowledge systems of the developing world, where so 

32 In the arena of patent law a new discovery is also termed an 'invention'. The word 
'invention' is not used in its strictest sense and includes 'discovery'. 
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called inventors get all the leads from the documents and oral description. There are two 
systems of processes of innovation. One is formal system of innovation and the other is 
informal system of innovation. Though as a usual practice, formal system of innovation 
is documented and gets legal recognition just to ensure clarity and specificity, but it 
cannot undermine the significance and contributions of informal systems of innovation 
which are mostly undocumented, passed on from generation to generation. Such 
innovations have already taken place, are taking place and will take place in future. 
There are more instances of traditional knowledge residing in oral traditions than 
documented texts. Many societies in the third world have nurtured and refined systems 
of knowledge oftheir own, relating to as diverse domains of fields as geology, ecology, 
botany, agriculture, physiology and medicine etc. These informal innovators have, 
therefore, generated a rich store of traditional knowledge in those countries. As in US, 
prior existing knowledge is recognized, if it is published in a journal or is available on a 
database. It is not accepted if it has been passed down through generations of oral and 
folk traditions. There is also no such specific exclusion clause of traditional knowledge 
of the society about the herbal medicine from patentable inventions. This raises an 
important question about the vulnerability of traditional knowledge to patenting in non
source countries like India. For example, in cases relating to Neem and Turmeric, the 
main reason that resulted in the revocation of patents was the presence of printed 
materials which was presented as proof of prior art. The problem of challenging patents 
would have reached a frustrating end, had there been no printed materials which 
document the presence of the traditional knowledge of the medicinal values of turmeric 
and neem in the public domain of India since centuries. 

This informal system of innovation has some similarity with common law system. 
According to common law practice, law is either developed through interpretation of the 
present principle in a different situation or a new principle is added to the existing legal 
framework to meet the new situations most of the time, without a formal process of 
legislation. It is a system where customary practices are valued and have the force of 
law. In this way common law is developed-either by judiciary, or by the society or by 
the executives. Traditional knowledge of medicinal plants and biological resources is 
also customary in nature. That is why, it is quite surprising that U.S.A, also a common 
law country refuses to recognize the informal system of innovation in different areas 
including traditional knowledge of medicinal plants, by not taking into account their 
existence as part of prior art. Non-recognition of informal 'prior art' of traditional 
knowledge in U.S.A legal framework, even being common law country, where the legal 
system is substantially informal and based on custom, goes against the basic tenets of 
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common law principle. Moreover, it is absolutely irrational if prior art does include only 
formal system of documented knowledge and exclude informal knowledge. 

The criticisms thrown at the US patent law are of two types. It violates true spirit of 
international law and it violates the national patent laws of bio-rich TK holding 
countries. But little attention was drawn on the fact that it violates US Constitution
Intellectual Property Clause. This is a new dimension of the criticism. The statutory 
provision of US Patent Code on requires classification of information as relevant or non
relevant based on its territorial origin and form a conflict with the very source of its 
power, the US Constitution. Article 1, section 8, clause 8 of the U.S. Constitution i.e. 
Intellectual Property Clause, authorizes Congress to grant exclusive rights for limited 
times to actual and true inventors for the purpose of promoting the progress of the useful 
arts. As the Constitution requires that any patent system created by Congress must 
promotetheprogress of useful arts, the Supreme Court of USA 33 has interpreted this 
phrase as providing a clear limitation on Congressional power in this area: Congress 
may not authorize the issuance of patents whose effects are to remove existent 
knowledge from the public domain, or to restrict free access to materials already 
available. Innovation, advancement, and things which add to the sum of useful 
knowledge are inherent requisites in a patent system which by constitutional command 
must 'promote the Progress of useful Arts.' This is the standard expressed in the 
Constitution and it may not be ignored. As described above, foreign public knowledge 
or use, as a class of information, is now as 'publicly accessible' as foreign patents and 
printed publications were in 1836. By explicitly allowing the patenting of such publicly 
accessible information, the S 1 02(b) geographical limitation does not promote the 
progress of the useful arts and thus violates the 'standard criterion expressed in the 
Constitution.' Consequently, it violates the Constitutional provisions. 

Margo A. Bagley observes that "it is possible that in 1836, the geographical limitation 
was not unconstitutional because difficulties associated with obtaining and verifying 
evidence of foreign public knowledge or use caused the bulk of such knowledge to be 
effectively inaccessible to the interested public and thus outside the public domain. Due 
to advances in technology and changed world conditions, such reasoning is no longer 
tenable because evidence of foreign public knowledge or use is arguably as accessible in 

33 Graham vs. John Deere, 365 U.S.1 (1966). 
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the twenty-first century as foreign patents and printed publications were in 1836."34 At 
the inception it was a set of reasonable classification, but at present there is no 
intelligible differentia and no reasonable nexus between the object sought to be achieved 
and the basis of classification. 

Hence section 1 02 's territorial limitation excludes evidence of foreign public knowledge 
or use of an invention from consideration in both novelty and non-obviousness if the 
evidence is not contained in a patent or printed publication. As foreign public use is 
irrelevant, the present geographical limitation according section 1 02 on prior art allows 
the patenting of inventions which are already in the public domain. Its effects are to 
remove existent knowledge from the public domain, or to restrict free access to 
materials already available and particularly problematic with respect to public 
knowledge or use of inventions in traditional knowledge enriched bio-diversity 
countries. This geographical limitation facilitates and legalises bio-piracy of by 
preventing evidence of foreign traditional knowledge of the genetic resources of the 
Indian plants or its use from being considered in patentability and patent validity 
proceedings. 

PRIOR ART AND THE INTELLECTUAL PROPERTY CLAUSE 

How is the Section l02(b) of US Code repugnant to US Constitution? "Section 102(b)'s 
geographical limitation on foreign public knowledge or use currently conflicts with the 
constitutional objective of providing time-limited exclusive rights to inventors in order 
to promote the progress of the useful arts. The nature of this conflict can be gleaned 
from an analysis of the purposes underlying the constraints of the Intellectual Property 
Clause and changes in the public accessibility of foreign public knowledge or use. The 
Intellectual Property Clause is unique among constitutional provisions in being the only 
grant of authority to Congress expressing the precise way in which Congress was to 
exercise that authority. This unique aspect of the Clause is important because it 

establishes that the Intellectual Property Clause is not just an express grant of power, it 
also contains limitations on that power. Congress may grant exclusive rights, but the 
grants must be for limited times, they must be to inventors, they must be for discoveries, 
and they must tend to promote the progress of useful arts. These are constitutional 
constraints, and at least one of them, the requirement that the patent system promote the 

34 
Margo A Bagley, Patently Un-Constitutional: The Geographical Limitation on Prior 

Art in a Small World, MINNESOTA LAW REVIEW [Vol87:679] Page 687. 
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progress of useful arts, 1s violated by the S 1 02(b) limitation on foreign public 
knowledge or use. "35 

What was the thinking of the US constitution framers? '"Accordingly, the Framers 
created within the Clause a balance between two competing needs: the need to 
encourage innovation and the need to avoid monopolies which stifle competition 
without any concomitant advance in the 'Progress of Science and useful Arts.' To 
comply with this intent, Congress required the applicant is the first and true inventor of 
the claimed invention, and required that an invention be novel (not before known or 
used) and useful. Congress later made express the implied requirement that a patentable 
invention be more than the mere work of a skilled mechanic, i.e., that it be non-obvious 
to a person of ordinary skill in the art. Requiring novelty and non-obviousness in 
patentable inventions was a way of ensuring that 'old' technologies and industries could 
not be removed from the public domain by a patent grant. "36 

Intellectual Property clause does prohibit the grant of patents on inventions in the public 
domain, i.e., inventions that are not novel and non-obvious as they are open to the 
people of this country, as well as of others, upon reasonable inquiry. But actually by 
going just the opposite direction the current geographical limitation on prior art allows 
the patenting of inventions in the public domain, it is unconstitutional and must be 
eliminated. It is not novelty, there is no-nonobviousnes, only has industrial application. 
The inventors are not the true inventors and not causing the progress of useful arts in the 
true sense of the term. Thus, section 102 is more like a long-lived aberration, 
inconsistent with the intent of the Framers and the strictures inherent in the 
Constitutional text and allows bio-piracy-one of the most un-ethical things in IPR world. 

(F).MARGO A BAGLEY: A CRITIQUE 

"It is past time for the United States, through Congress or the Supreme Court, to comply 
with the Constitution and acknowledge that the world is too small for the continued 
exclusion of evidence of foreign public knowledge or use from patentability analyses. 
Public knowledge or use of an invention anywhere in the world is something that we all 
share as part of the global public domain. 

35 Margo A Bagley, Patently Un-Constitutional:The Geographical Limitation on Prior 
Art in a Small World, MINNESOTA LAW REVIEW (Vol87:679) Page 704-705. 
36 Ibid, Pages 706-708. 
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Over the past twenty years we have witnessed the ever expanding scope of subject 
matter deemed eligible for utility patent protection under 35 U.S.C 101. As the Supreme 
Court and Congress have made clear, 'anything under the sun that is made by man' is 
patent-eligible, regardless of geographic origin. If that is indeed the case, then certainly 
the prior art against which the patentability of that subject matter will be measured must 
be equally as inclusive without regard to the geographical origin of the information. The 
Intellectual Property Clause of the Constitution only authorizes Congress to secure 
exclusive rights to inventors for the purpose of advancing the progress of the useful arts. 
"The clause itself reflects a balance between the need to encourage innovation and the 
avoidance of monopolies which stifle competition without any concomitant advance in 
the 'Progress of Science and useful Arts.' To the extent Section 102's geographical 
limitation allows for the reward of patent rights without the requisite concomitant 
advance in the useful arts, it is unconstitutional. Elimination of the hypocritical and 
imperialistic practice of denying the value and legitimacy of foreign knowledge or use 
simply because it did not occur within U.S. borders is also long overdue. Changing the 
definition of prior art is not a complete solution to the problems engendered by patents 
covering foreign knowledge or use; however, it is a necessary action for the United 
States to take in this small, small world." 37 

Importantly, elimination of Section 1 02(b )' s geographical limitation will prevent foreign 
public knowledge or use from being used in the invention process. This section has 
another threat to society's traditional knowledge protection as it says that a person shall 
be entitled to a patent unless the invention was patented. As the traditional knowledge of 
the society over the medicinal values of plants are not patented in India or cannot be 
patented in India, so there is no impediment in its getting patented in USA. There might 
be a sui-generis system of intellectual property protection for traditional knowledge of 
the society but it is not a patent as such and only as patented invention gets protection in 
USA, USA law of patent simply cannot deny patent to it. 

Another unfairness of U.S patent law is that it does not appreciate and recognize the 
elements of the collective knowledge of society and the right of the community over the 
knowledge. In India and some of the developing countries, community ownership of 
property or ownership of the society is prevalent which is unique in itself. It recognizes 
intellectual property rights only as private rights and private ownership of the property. 

37 Margo A Bagley, Patently Unconstitutional: The Geographical Limitation on Prior 
Art in a Small World, MINNESOTA LAW REVIEW (Vol87:679) Pp 741-742. 
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There is a reflection of one of the basic principles of western culture and civilization in 
that country's national laws. Basically western civilization is based on individualism. 
Accordingly, present patent system is centred around the concept of individual rights. 
USA does not appreciate the importance of community and society oriented concepts; 
community ownership of knowledge and property is alien to the American philosophy. 

(G).DR. V AND ANA SHIBA: A CRITIQUE 

"When applied to knowledge related to biodiversity, reductionism isolates chemicals 
and genes and treats this act of separation as an act of creation, both intellectually and 
materially. The leads for useful traits in biological organisms are obtained from 
indigenous knowledge. Nine-four per cent of the top-selling plant-derived drugs contain 
at least one compound that has a demonstrated use in traditional medicine related to 
primary therapeutic use. The appropriation of indigenous knowledge and of the uses of 
biodiversity is not a creative act at either the intellectual or at the material level. 
Intellectually, the innovation has already been done as part of indigenous knowledge 
systems. Materially, the traits and properties for which the patent has been claimed 
already exist in nature. Their isolation and separation cannot be claimed as creation. 
Treating translation and transfer of existing indigenous knowledge and isolation of 
useful traits of life forms as acts of 'creation' and 'invention' is rooted in the 
philosophical assumptions of the industrial society which defines non-western cultures 
as inferior to the industrial west and perceives nature as inert, dead matter. The 
creativity of both nature and other cultures is negated and appropriation of that creativity 
is then interpreted as an act of creation. 

With knowledge plurality mutating into knowledge hierarchy, a horizontal ordering of 
diverse but equally valid and diverse systems is converted into a vertical ordering of 
unequal systems, with the epistemological foundations of the system being imposed on 
others to invalidate them. This translation of knowledge diversities into knowledge 
hierarchies is then used to claim acts of translation as acts of invention. Translation is 
misconstrued as the 'creation' of knowledge. A sociological shift is thus fallaciously 
treated as an epistemological shift. This fallacy of sociological and cultural 
displacement as an epistemological shift generating new knowledge is made possible as 
a result of colonial biases which have treated western knowledge as exclusively 
scientific and non-western knowledge systems as unscientific.38 

38 Vandana Shiva, Patents: Myths & Realities, Penguin Books, New Delhi, 2001, P 50. 
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In the same book, the noted author has highlighted various categories ofbio-piracy. U.S 
and U.S alike countries' IPR regimes have become the instruments ofbio-piracy at three 
levels: l.Resource Piracy in which the biological and natural resources of communities 
and the country are freely taken, without recognition or permission and are used to build 
up global economy; 2.Intellectual and cultural piracy in which the cultural and 
intellectual heritage of communities and the country is freely taken without recognition 
or permission and is used for claiming IPRs even though the primary innovation and 
creativity, has not taken place through corporate investment; 3 .Economic piracy in 
which the domestic and international markets are usurped through the use of trade 
names and IPRs, thereby destroying local economies where the original innovation took 
place and hence wiping out the livelihoods and economic survival ofmillions.39 

In her famous book-The Plunder of Nature and Knowledge, she criticizes the attitude of 
Western corporations supported by their respective national laws in line with TRIPs 
likely to USA. She is of the view that for western corporations, indigenous systems of 
knowledge and indigenous rights do not exist. Thus, a publication of the pharmaceutical 
industry, which depends heavily on indigenous knowledge for many of its plant-based 
drugs, speaks of Third World bio-diversity rights not as intellectual rights of the people 
or as customary rights evolved over centuries, but as a newly asserted property right 
derived from a geographical accident.40 Moreover, taking the basic information from the 
knowledge from indigenous communities through bio-prospecting is to develop an IPR
protected industrial system which market its commodities but are not based on the 
ethical, epistemological or ecological organization of that knowledge system. Producers 
of such commodities use bio-diversity fragments as raw material to produce biological 
products protected by patents that displace bio-diversity and indigenous knowledge, 
both of which they have exploited. Thus, as was discussed earlier that this exclusivity of 
legal framework which disregard other's knowledge is a hindrance towards the path of 
actual globalization of IPRs. In her famous book-The Plunder of Nature and 
Knowledge, while discussing about IPR and the Destruction of Intellectual Diversity, 
she says: Special Clause 301 of U. S. Trade Act and IPRs are the prescriptions for a 
monoculture of knowledge. These instruments are being used to universalize The U.S 
patent regime worldwide, which would inevitably lead to an intellectual and cultural 

39 Ibid, Page 62. 
40 Vandana Shiva, "Biopiracy: The Plunder ofNature and Knowledge", in "Biodiversity 
and People's Knowledge, RFSTE, New Delhi, 1997, Page 75. 
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impoverishment by displacing other ways of knowing, other objectives for knowledge 
creation and other modes of knowledge sharingY 

U K PATENT LAW -SOME RELEVANT AREAS 

(A).P A TENT ABLE INVENTIONS 

A patent may be granted only for an invention in respect of which the following 
conditions are satisfied: (a) the invention is new; (b) it involves an inventive step; (c) it 
is capable of industrial application; (d) the grant of a patent for it is not excluded by 
subsections (2) and (3) or section 4A below; and references in this Act to a patentable 
invention shall be construed accordingly.42 It is hereby declared that the following 
(among other things) are not inventions for the purposes of this Act, that is to say, 
anything which consists of- (a) a discovery, scientific theory or mathematical method; 
(b) a literary, dramatic, musical or artistic work or any other aesthetic creation 
whatsoever; (c) a scheme, rule or method for performing a mental act, playing a game or 
doing business, or a program for a computer; (d) the presentation of information; but the 
foregoing provision shall prevent anything from being treated as an invention for the 
purposes of this Act only to the extent that a patent or application for a patent relates to 
that thing as such.43 A patent shall not be granted for an invention the commercial 
exploitation of which would be contrary to public policy or morality.44 For the purposes 
of subsection (3) above exploitation shall not be regarded as contrary to public policy or 
morality only because it is prohibited by any law in force in the United Kingdom or any 
part of it.45 The Secretary of State may by order vary the provisions of subsection (2) 
above for the purpose of maintaining them in conformity with developments in science 
and technology; and no such order shall be made unless a draft of the order has been laid 
before, and approved by resolution of, each House ofParliament.46 

41 Ibid, Page 10. 
42 The Patents Act, 1977, Patentability, Section 1 ( 1). 
43 Ibid, section 1 (2). 
44 Ibid, Section 1 (3). 
45 ibid, Section 1 ( 4) 
46 Ibid, Section 1 (5). lsj 
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(B).NOVEL TY 

An invention shall be taken to be new if it does not form part of the state of the art.47 

The state of the art in the case of an invention shall be taken to comprise all matter 
(whether a product, a process, information about either, or anything else) which has at 
any time before the priority date of that invention been made available to the public 
(whether in the United Kingdom or elsewhere) by written or oral description, by use or 
in any other way.48 The state of the art in the case of an invention to which an 
application for a patent or a patent relates shall be taken also to comprise matter 
contained in an application for another patent which was published on or after the 
priority date ofthat invention, if the following conditions are satisfied, that is to say (a) 
that matter was contained in the application for that other patent both as filed and as 
published; and (b) the priority date of that matter is earlier than that of the invention.49 

( 4) For the purposes of this section the disclosure of matter constituting an invention 
shaH be disregarded in the case of a patent or an application for a patent if occurring 
later than the beginning of the period of six months immediately preceding the date of 
filing the application for the patent and either- (a) the disclosure was due to, or made in 
consequence of, the matter having been obtained unlawfully or in breach of confidence 
by any person -(i) from the inventor or from any other person to whom the matter was 
made available in confidence by the inventor or who obtained it from the inventor 
because he or the inventor believed that he was entitled to obtain it; or (ii) from any 
other person to whom the matter was made available in confidence by any person 
mentioned in sub-paragraph (i) above or in this sub-paragraph or who obtained it from 
any person so mentioned because he or the person from whom he obtained it believed 
that he was entitled to obtain it; (b) the disclosure was made in breach of confidence by 
any person who obtained the matter in confidence from the inventor or from any other 
person to whom it was made available, or who obtained it, from the inventor; or (c) the 
disclosure was due to, or made in consequence of the inventor displaying the invention 
at an international exhibition and the applicant states, on filing the application, that the 
invention has been so displayed and also, within the prescribed period, files written 
evidence in support of the statement complying with any prescribed conditions.50 In this 

47 Ibid, Section 2 ( 1 ), 
48 Ibid, Section 2 (2). 
49 Ibid, Section 2 (3). 
50 Ibid, Section 2 (4). 
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section references to the inventor include references to any proprietor of the invention 
for the time being. 51 

(D).INVENTIVE STEP 

An invention shall be taken to involve an inventive step if it is not obvious to a person 
skilled in the art, having regard to any matter which forms part of the state of the art by 
virtue only of section 2(2) above (and disregarding section 2(3) above). 52 

(E).INDUSTRIAL APPLICATION 

An invention shall be taken to be capable of industrial application if it can be made or 
used in any kind of industry, including agriculture. 53 

(F).INVENTIONS NOT PATENTABLE-METHODS OF TREATMENT OR 
DIAGNOSIS 

A patent shall not be granted for the invention of- (a) a method of treatment of the 
human or animal body by surgery or therapy, or (b) a method of diagnosis practiced on 
the human or animal body. (2) Subsection (1) above does not apply to an invention 
consisting of a substance or composition for use in any such method. (3) In the case of 
an invention consisting of a substance or composition for use in any such method, the 
fact that the substance or composition forms part of the state of the art shall not prevent 
the invention from being taken to be new if the use of the substance or composition in 
any such method does not form part· of the state of the art. ( 4) In the case of an invention 
consisting of a substance or composition for a specific use in any such method, the fact 
that the substance or composition forms part of the state of the art shall not prevent the 
invention from being taken to be new if that specific use does not form part of the state 
ofthe art. 54 

51 Ibid, Section 2 (5). 
52 Ibid, Section 3. 
53 Ibid, Section 4 (1 ). 
54 Ibid, Section 4A (1). 
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(G).REVOCATION OF PATENTS 

POWER TO REVOKE PATENTS ON APPLICATION 

The court or the comptroller may by order revoke a patent for an invention on the 
application of any person including the proprietor of the patent on any of the following 
grounds, that is to say -(a) the invention is not a patentable invention; (b) that the patent 
was granted to a person who was not entitled to be granted that patent; (c) the 
specification of the patent does not disclose the invention clearly enough and completely 
enough for it to be performed by a person skilled in the art; (d) the matter disclosed in 
the specification of the patent extends beyond that disclosed in the application for the 
patent, as filed, or, if the patent was granted on a new application filed under section 
8(3), 12 or 37(4) above or as mentioned in section 15(9) above, in the earlier 
application, as filed; (e) the protection conferred by the patent has been extended by an 
amendment which should not have been allowed. 55 

(2)An: application for the revocation of a patent on the ground mentioned in subsection 
(1) (b) above-(a) may only be made by a person found by the court in an action for a 
declaration or declarator, or found by the court or the comptroller on a reference under 
section 37 above, to be entitled to be granted that patent or to be granted a patent for part 
of the matter comprised in the specification of the patent sought to be revoked; and (b) 
maynot be made if that action was commenced or that reference was made after the end 
of the period of two years beginning with the date of the grant of the patent sought to be 
revoked, unless it is shown that any person registered as a proprietor of the patent knew 
atth:e time of the grantor of the transfer of the patent to him that he was not entitled to 
the patent. 56 

COMPTROLLER'S POWER TO REVOKE ON HIS OWN INITIATIVE 

If it appears to the comptroller that an invention for which a patent has been granted 
formed part of the state of the art by virtue only of section 2(3) above, he may on his 
own initiative by order revoke the patent, but shall not do so without giving the 
proprietor of the patent an opportunity of making any observations and of amending the 

55 The Patents Act 1977, Section 72 (1). 
56 Ibid, Section 72 (2). 
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specification of the patent so as to exclude any matter which formed part of the state of 
the art as aforesaid without contravening section 76 below. 57 

(H).LA W OF PATENT OF U.K. VIS-A-VIS TRADITIONAL KNOWLEDGE OF 
MEDICINAL PLANTS: AN ANALYSIS 

Like the legal frameworks of India and USA, UK's patent law has all those systems 
including revocation part of it. However, this analysis aims to find out whether the U.K. 
law has a mechanism for protecting the documented and non-documented traditional 
knowledge of a country. 

The present UK patent law is pretty good and therefore appreciable. This is due to the 
reason that in this legislation, the term 'invention' is quite clear. It says that an invention 
is new or novel if it does not form part of the state of the art. Though, like the Indian 
system, an invention which, in effect, is traditional knowledge or which is an 
aggregatien or duplication of known properties of traditionally known component or 
components, is not excluded from the term 'invention' and from patentability itself, 
though it has been done in another way. According to the law in U.K., an invention is 
not within the state of the art when it, has at any time before the priority date of that 
invention, been made available to the public, whether in the United Kingdom or 
elsewhere, by written or oral description, by use or in any other way. This is really a 
very important aspect of UK law which proscribes the formal or informal, documented 
or non-documented traditional knowledge of medicinal plants of any country including 
India being patented in UK. Hence, it has some safeguards for traditional knowledge. 
This explanation of prior art and its scope is wide enough and has the potentiality for 
including prior individual as well as collective knowledge about the invention within the 
ambit of prior art. Theoretically also, the legal recognition of formal or informal, 
documented or non-documented, individual as well as collective traditional knowledge 
of medicinal plants, in UK legal regime, is at par with the traditional and old common 
law system in UK. While common law gives importance and recognizes unwritten non
statutory evolution of tradition and customary practices being developed either by 
judiciary or by people and accepts them as law with effectiveness, this also finds its 
recognition with legal sanction in its patent law as well, whether it is from UK or 
elsewhere from any country in the world. So, there is no danger of any sort of biopiracy 
from UK. This significant aspect of UK patent law is lacking in US, though US is also a 

57 Ibid, Section 73 ( 1 ). 
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common law country. Being a common law country, India also recognizes this common 
law principle in its legal framework. In UK common law is the protector of the 
traditional knowledge of the medicinal values of the genetic resources derived from the 
Indian plants and shrubs. USA just should take notice of it and give up stubborn attitude. 

In UK there are provisions for patent revocations on some specific grounds. But the 
problem lies in the fact that if a patent is granted to anyone who has not disclosed that 
there was prior art, where though the invention was known to the public because the 
prior art was of traditional knowledge of medicinal plants and genetic resources, there is 
no such mechanism which prescribes that the huge profits from the proceeds of royalty 
is to be given back to the original holders of the traditional knowledge or the country of 
origin. After the grant of patent and before its revocation by the patent office, during 
that time, the patentee can commercialize the patent and can earn huge profit, which the 
patentee is not required refund as per law. There is also no such mechanism which 
directs the authority to impose huge fine on the patentee for the illegal and wrongful 
patent and earning money out of it. Mere revocation of patent or its cancellation is quite 
inappropriate and denial of justice to the community or society that holds traditional 
knowledge. Appropriate punishment including refund of profit to the community or the 
society is required. It is also a denial of 'pleasure and pain doctrine' of J.Bentham in his 
own country though English jurisprudence originates from I. Bentham.58 Under legal 
framework for patent, pleasure is more and pain is less for the wrongful conduct of 
intellectual dishonesty. There is no balance between the two-wrongful conducts and 
punishments. Same thing is true in USA law and Indian law of patents. Lack of 
punishment or stringent measures for obtaining wrongful patent and biopiracy of 
traditional knowledge of medicinal plants have made the law toothless and less 
effective. As a result, it can be said that it is encouraging biopiracy of medicinal plants 
and biological resources. There is no such punishment on the patent office also whose 
duty is to check whether there was any prior art in it or not and there was negligence or 
not performing of duties for various reasons either in UK, or India or USA. Had there 
been any such accountability and duty to be ensured and punishment to be imposed on 
the patent office itself, for non-performance of duties, there would not have been 
biopiracy cases of medicinal plants and related traditional knowledge. 

58 J.Bentham, "The Theory of Legislation", N.M.Tripathi Pvt. Ltd. Bombay, 1979, Page 
16. 
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PATENT LAW OF GERMANY59 -SOME KEY AREAS 

(A).CRITERIA OF PATENTABILITY AND NO-PATENTABILITY 

Patents shall be granted for inventions which are new, involve an inventive step and are 
susceptible of industrial application. 60 

Patents shall also be granted for inventions within the meaning of subsection (1) whose 
subject matter is a product that consists of or contains biological material or whose 
subject matter is a process by means of which biological material is produced or 
processed or which makes use of it. Biological material which is isolated from its 
natural environment or produced by means of a technical process can also constitute the 
invention's subject matter if it naturally existed beforehand. 61 

The following in particular shall not be regarded as inventions within the meaning of 
subsection (1 ): I. discoveries, scientific theories and mathematical methods; 2.aesthetic 
creations; 3.schemes, rules and methods for mental acts, games or business activities 
and programs for computers; 4. presentations of information.62 

The human body in its individual stages of origin and development, including the 
gamete, as well as the mere discovery of one of its components including the sequence 
or partial sequence of a gene cannot constitute a patentable invention. 63 

An isolated component of the human body or a component that was produced in another 
way by means of a technical process, including the sequence or partial sequence of a 
gene, may constitute a patentable invention, even if this component's structure is 
identical to the structure of a natural component.64 

59 German Patent Law (as of01.10.2009), Available at 
http:/ /www.aspenlawschool.com/books/kieff nack/custom 1 materials/ 490GermanPatentL 
aw.htm. Visited on 18th March, 2011 at 12.34.PM. 
60 Part 1, Section 1 (1). 
61 Ibid, Section 1 (2). 
62 Ibid, Section 1 (3). 
63 Part 1, Section 1a (1). 
64 ibid, Section 1a (2). 
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In the application, the industrial applicability of a sequence or partial sequence of a gene 
is to be described precisely by stating the sequence's or partial sequence's function. 65 

If the subject matter of an invention is a sequence or partial sequence of a gene whose 
structure is identical to the structure of a natural sequence or partial sequence of a 
human gene, its use, whose industrial applicability according to subsection 3 is 
described precisely, is to be included in the patent claim.66 

No patents are granted for inventions whose industrial application would be contrary to 
public policy or contra bonos mores; such infringement cannot be derived simply from 
the fact that the utilization is prohibited by law or an administrative provision. 67 

Patents are especially not granted for 1. processes for cloning human beings; 2. 
processes for modifying the genetic identity of the human being's germ line; 3. the use 
of human embryos for industrial or commercial purposes; 4. processes for modifying the 
genetic identity of animals which might cause these animals to suffer without essential 
medical benefit for the human being or the animal, as well as animals created by means 
of such processes. When applying numbers 1 to 3, the respective provisions of the Law 
for Embryo Protection shall prevail. 68 

Patents are not granted for 1. plant varieties or animal breeds as well as essentially 
biological processes for the growing of plants and breeding of animals. 2. methods for 
treatment of the human or animal body by surgery or therapy and diagnostic methods 
practiced on the human or animal body. This provision shall not apply for products, in 
particular substances or compositions, for use in any of these methods. 69 

Patents can be granted for inventions 1. whose subject matters are plants or animals if 
the invention's description is not limited to a specific plant veriety or animal breed; 2. 
whose subject matter is a microbiological or other technical process or a product 
obtained by means of such process, as far as this is not a plant variety or animal breed. 70 

65 Ibid, Section la (3). 
66 Part 1, Section 1a (4). 
67 Part 1, Section 2 (1). 
68 Part 1, Section 2 (2). 
69 Part 1, Section 2a (1 ). 
70 Part 1, Section 2a (2). 
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(B).STATE OF THE ART 

An invention shall be considered to be new if it does not form part of the state of the art. 
The state of the art comprises all knowledge made available to the public by means of a 
written or oral description, by use or in any other way, before the date relevant to the 
priority ofthe application.71 

(C).INVENTIVE STEP 

An invention shall be considered to involve an inventive step if it is not obvious to the 
person skilled in the art from the state of the art. If the state of the art also includes 
documents within the meaning of Section 3 (2), these documents shall not be considered 
for the decision as to whether or not an inventive step is involved. 72 

(D).INDUSTRIAL APPLICATION 

An invention shall be considered susceptible of industrial application if its subject 
matter can be produced or used in any kind of industry, including agriculture.73 

(E).REVOCATION OF PATENTS 

The patent shall be revoked (Section 61) if it becomes obvious that 1. the subject matter 
of the patent is not patentable according to sections 1 through 5; 2. the patent does not 
disclose the invention in a manner sufficiently clear and complete for it to be carried out 
by a person skilled in the art; 3. the essential elements of the patent were taken from the 
descriptions, drawings, models, appliances or equipment of another person, or from a 
process used by another person, without his consent (usurpation); 4. the subject matter 
of the patent extends beyond the content of the application as originally filed with the 
competent authorities; the same shall apply if the patent was granted on a divisional 
application or on a new application filed in accordance with Section 7 (2) and the 
subject matter of the patent extends beyond the content of the earlier application as 
originally filed with the competent authorities. 74 

71 Part 1, Section 3 (1). 
72 Part 1, Section 4. 
73 Part 1, Section 5. 
74 Part 1, Section 21 ( 1 ). 
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:'the grounds for revocation affect the patent in part only, the patent shall be maintained 
a the form of a corresponding limitation. The limitation may be affected in the form of 
m amendment to the patent claims, the descriptions or the drawings. 75 

In the event of revocation, the effects of the patent and of the application shall be 
deemed not to have existed ab initio. In case of restricted maintenance, this provision 
shall apply mutatis mutandis. 76 

(F).LA W OF PATENT OF GERMANY VIS-A-VIS TRADITIONAL 
KNOWLEDGE OF MEDICINAL PLANTS: AN ANALYSIS 

It is quite surprising to see that in spite of expressed legal protection of traditional j 
knowledge in Germany that prior art includes written document or oral description, J 

biopiracy incidences have happened in umpteen numbers of cases in Germany. On j 
analysis, it can be inferred that when the law is very clear and easy to understand that j 
the criteria of "newness' or "novelty' an invention shall be considered to be new if it 

1 
does not form part of the state of the art. The state of the art comprises of all knowledge I 
made available to the public by means of a written or oral description, by use or in any j 
other way, before the date relevant to the priority of the application; there is no reason at j 
all not to follow it by refusing the grant of patents. This criteria clearly says that any 1 
knowledge-individual or collective, traditional or not, which is available and known to I 
the public, is not "state of the art. So, when the GPO granted patents on the medicinal J 

value or property of the extracted bio-chemical components of the plants grown, j 
cultivated and found in India, it is a clear case of violation of law. This violation might j 
be intentional only to favour the companies or persons for the benefit of the country 
itself. There is no sufficient mechanism to search and find the existence of 'prior art' or J 

'state of the art' in the public domain in that particular subject or there is no mandatory j 
disclosure requirement about the source of the knowledge by the claimant or no such j 
'statement of truth' on behalf of the claimant that this is bona-fide invention or it is not j 
biopiracy or there is no traditional knowledge on this invention. It is also ample clear 

1 
that the law does not make it obligatory for the GPO to search the 'state of the art' I 
before considering the patent application or they do not search the 'prior art' properly. j 
This is a major weakness of this law of patent. Like to the laws of patent of Brazil, j 
United Kingdom, German patent law also does not ask the wrong patentees to refund the j 

75 Ibid, Section 21 (2). 
76 Ibid, Section 21 (3 ). 
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profit to the wronged persons or countries nor does it ensure that reasonable 
;nsation money is to be given to the sufferers nor it guarantees different types of 
priate punishment to the wrong and illegal patent holders for this violation. The 

Jf patent of Germany is not complete and due to these weaknesses in the law itself 
1tentional violation, biopiracy is getting encouragement and India is becoming the 

ims ofbiopiracy. 

AUSTRALIA'S LAW OF PATENT -SOME RELEV ASNT PROVISIONS 

A).PATENT ABLE INVENTIONS 

Patentable inventions for the purposes of a standard patent 

Subject to subsection (2), an invention is a patentable invention for the purposes of a 
standard patent if the invention, so far as claimed in any claim: (a) is a manner of 
manufacture within the meaning of section 6 of the Statute of Monopolies; and (b) when 
compared with the prior art base as it existed before the priority date of that claim: is 
novel~ and (ii) involves an inventive step; and (c) is useful; and (d) was not secretly used 
in the patent area before the priority date of that claim by, or on behalf of, or with 
authority of, the patentee or nominated person or the patentee's or nominated person"s 

predecessor in title to the invention.77 

Patentable inventions for the purposes of an innovation patent 

Subject to subsections (2) and (3), an invention is a patentable invention for the i 
purposes of an innovation patent ifthe invention, so far as claimed in any claim: (a) is a i 
manner of manufacture within the meaning of section 6 of the Statute of Monopolies; j 
and (b) when compared with the prior art base as it existed before the priority date o~ 
that claim: (i) is novel; and (ii) involves an innovative step; and (c) is useful; and ( d] 
was not secretly used in the patent area before the priority date of that claim by, or oi 
behalf of, or with the authority of, the patentee or nominated person or the patentee's i 
nominated person's predecessor in title to the invention.78 Human beings, and 1 

77 Section 18 (1), Patent Act (compiled on 1 January 2011 as amended by Act No. ~J 
of2010). Available at J 

http;//www.jpo.go.jp/shiryou_e/s_sonata_e/:fips_e/pdf/australia_e/e __ tokkyo.pdf. vjJ 
on 28.05.11 at 10.25 AM. j 
78 Ibid, Section 18 (1 A). J j 

j 
j 
j 
j 
j 
J 

j 
j 
j 

j 

j 
j 

j 
j 
j 
j 

j 
j 
j 
j 

j 
j 
j 
j 
j 
j 
j 
j 
j 
j 
j 
j 
j 
j 
j 
j 

j 
j 
j 
j 
j 
j 
j 
j 

j 
j 
j 
j 

j 
j 

j 
j 
j 

j 



dological processes for their generation, are not patentable inventions. 79 Certain 
nventions not patentable inventions for the purposes of an innovation patent (3) for the 
purposes of an innovation patent, plants and animals, and the biological processes for 
the generation of plants and animals, are not patentable inventions. It does not apply if 
the invention is a microbiological process or a product of such a process. 

(B).NOVELTY OF THE INVENTION 

For the purposes of this Act, an invention is to be taken to be novel when compared with 
the prior art base unless it is not novel in the light of any one of the following kinds of 
information, each of which must be considered separately: (a) prior art information 
(other than that mentioned in paragraph (c)) made publicly available in a single 
document or through doing a single act; (b) prior art information (other than that 
mentioned in paragraph (c)) made publicly available in 2 or more related documents, or 
through doing 2 or more related acts, if the relationship between the documents or acts 
is such that a person skilled in the relevant art would treat them as a single source of that 
information; (c) prior art information contained in a single specification of the 
mentioned in subparagraph (b )(ii) of the definition of prior art base in Schedule 1. 80 

(C).INVENTIVE STEP OF THE INVENTION 

For the purposes of this Act, an invention is to be taken to involve an inventive step 
when compared with the prior art base unless the invention would have been obvious to 
a person skilled in the relevant art in the light of the common general knowledge as it 
existed in the patent area before the priority date of the relevant claim, whether that 
knowledge is considered separately or together with the information mentioned in 
subsection (3).81 The information for the purposes of subsection (2) is: (a) any single 
piece of prior art information; or (b) a combination of any 2 or more pieces of prior art 
information; being information that the skilled person mentioned in subsection (2) 
could, before the priority date of the relevant claim, be reasonably expected to have 
ascertained, understood, regarded as relevant and, in the case of information mentioned 
in paragraph (b), combined as mentioned in that paragraph. 82 

79 Ibid, Section 18(2). 
80 Ibid, Section 7(1 ). 
81 Ibid, Section 7(2). 
82 Ibid, Section 7(3). 
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(D).INNOV ATIVE STEP 

For the purposes of this Act, an invention is to be taken to involve an innovative step 
when compared with the prior art base unless the invention would, to a person skilled in 
the relevant art, in the light of the common general knowledge as it existed in the patent 
area before the priority date of the relevant claim, only vary from the kinds of 
information set out in subsection ( 5) in ways that make no substantial contribution to the 
working of the inventionY For the purposes of subsection ( 4 ), the information is of the 
following kinds: (a) prior art information made publicly available in a single document 
or through doing a single act; (b) prior art information made publicly available in 2 or 
more related documents, or through doing 2 or more related acts, if the relationship 
between the documents or acts is such that a person skilled in the relevant art would 
treat them as a single source of that information.84 For the above mentioned purposes of 
subsection ( 4 ), each kind of information set out in subsection ( 5) must be considered 
separately. 

(E).RE-EXAMINATION OF STANDARD PATENTS 

Re-examination of complete specifications 

Subject to this section and the regulations, if: (a) a request and complete specification 
relating to an application for a patent has been accepted; and (b) the patent has not been 
granted; the Commissioner may re-examine the complete specification. Subject to this 
section and the regulations, where a patent has been granted, the Commissioner may and 
must, if asked to do so by the patentee or any other person, re-examine the complete 
specification. Where the validity of a patent is disputed in any proceedings before a 
prescribed court under this Act, the court may direct the Commissioner to re-examine 
the complete specification and the Commissioner must re-examine the specification 
accordingly. Where relevant proceedings in relation to a patent are pending, the 
Commissioner must not re-examine the complete specification relating to the patent 
under subsection (2). Where (a) the Commissioner has started to re-examine a complete 
specification relating to a patent under subsection (2) and (b) relevant proceedings in 

83 Ibid, Section 7(4). 
84 Ibid, Section 7(5). 
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relation to the patent are started; the Commissioner must not continue the re
examination. 85 

Report on re-examination-On re-exammmg a complete specification, the 
Commissioner must ascertain and report whether, to the best of his or her knowledge, 
the invention, so far as claimed in any claim and when compared with the prior art base 
as it existed before the priority date of that claim: (a) is not novel; and (b) does not 
involve an inventive step. For the purposes of subsection (1), the prior art base is to be 
taken not to include information made publicly available only through the doing of an 
act, whether in or out of the patent area. 86 

(F).REVOATION OF STANDARD PATENT-RE-EXAMINATION AFTER 
GRANT 

Where the Commissioner makes an adverse report on a re-examination under subsection 
97(2), the Commissioner may, by notice in writing, revoke the patent, either wholly or 
so far as it relates to a particular claim, as the case requires. The Commissioner must not 
revoke a patent under this section unless the Commissioner: (a) has given the patentee a 
reasonable opportunity to be heard; and (b) has, where appropriate, given the patentee a 
reasonable opportunity to amend the relevant specification for the purpose of removing 
any lawful ground of objection and the patentee has failed to do so. The Commissioner 
must not revoke a patent under this section while relevant proceedings in relation to that 
patent are pending. The patentee may appeal to the Federal Court against a decision of 
the Commissioner under this section.87 

EXAMINATION OF INNOVATION PATENTS 

Examination may be requested or Commissioner may decide to examine 

After the grant of an innovation patent, the Commissioner: (a) may, if the Commissioner 
decides to do so; and (b) must, if asked to do so, in writing, by the patentee or any other 
person; examine the complete specification relating to an innovation patent.88 

85 Ibid, Section 97(1)-(5). 
86 Ibid, Section 98 (1 )-(2). 
87 Ibid, Section 1 01 (1 )-( 4 ). 
88 Ibid, Section lOlA. 
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What the Commissioner must do in examining a patent 

(1) If the Commissioner examines an innovation patent under section lOlA, the 
Commissioner must: (a) examine the complete specification relating to the patent to 
determine if the patent is invalid and should be revoked because a ground set out in 
subsection (2), (4), (5), (6) or (7) is made out; and (b) report on the grounds set out in 
those subsections. These are the only grounds for revocation under this section. 89 

Grounds for revocation relating to validity 

(2) The grounds for revocation under subsection (1) include the following: (a) that the 
specification does not comply with section 40; (b) that the invention, so far as claimed, 
does not comply with paragraph 18(1A)(a) or (b); (c) that the invention is not a 
patentable invention under subsection 18(2) or (3); (d) that the use of the invention 
would be contrary to law. (3) For the purposes of working out whether the invention 
does not comply with paragraph 18(1A) (b), the prior art base (referred to in that 
paragraph) is to be taken not to include information made publicly available only 
through the doing of an act, whether in or out of the patent area. ( 4) A further ground for 
revocation is that the patent claims as an invention: (a) a substance that is capable of 
being used as food or medicine (whether for human beings or animals and whether for 
internal or external use) and is a mere mixture of known ingredients. 90 

RE-EXAMINATION OF INNOVATION PATENTS 

Re-examination of complete specifications of innovation patents 

(1) Subject to subsections lOlK (2) and (3) and the regulations, after an innovation 
patent has been certified, the Commissioner: (a) may, if the Commissioner decides to do 
so; and (b) must, if asked to do so, in writing, by the patentee or any other person; re
examine the complete specification relating to the patent. (2) If the Commissioner re
examines an innovation patent under subsection (1): (a) the Commissioner must re
examine the complete specification relating to the patent to determine if the patent is 
invalid and should be revoked because a ground set out in subsection (3) is made out; 
and (b) the Commissioner must report on the grounds set out in subsection (3). (3) The 
grounds for the revocation of the patent under subsection (2) are whether the invention, 

89 Ibid, Section lOlB (1). 
90 Ibid, Section lOlB (2)-(4). 
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so far as claimed in any claim and when compared with the prior art base as it existed 
before the priority date of that claim: (a) is not novel; and (b) does not involve an 
innovative step. (4) There are no other grounds for the revocation of a patent under 
subsection (2). (5) For the purposes of subsection (3), the prior art base is to be taken not 
to include information made publicly available only through the doing of an act, 
whether in or out of the patent area.91 

REVOCATION OF PATENT AFTER GRANT OF COMPULSORY LICENCE92 

Where a compulsory licence for patent is granted, an interested person may apply to the 
Federal Court for the revocation of that patent. After hearing the application and after 
being satisfied the court may make the order that reasonable requirements of the public 
with respect to the patented invention have not been satisfied and the patentee has given 
no satisfactory reason for failing to exploit the patent or the patentee is contravening 
Part IV of the Competition and Consumer Act 2010 or an application as per section 
150A ofthat Patent Act 1990. 

Reasonable requirements of the public93 

For the purpose of section 134, the reasonable requirements of the public about a 
patented invention are not satisfied. One of the grounds of requirements of public is that 
a trade or industry in Australia is unfairly prejudiced by the conditions attached by the 
patentee to the purchase, hire or use of the patented product, the use or working of the 
patented process. 

REVCATION OF PATENTS IN OTHER CIRCUMSTANCES94 

The Minister or any other person may apply to a court for an order revoking a patent. 
After hearing the application, the court may revoke the patent, either wholly or partly to 
a claim, on one or more ofthe following grounds (a) that the patentee is not entitled to 
the patent; (b) that the invention is not a patentable invention; (d) that the patent was 
obtained by fraud, false suggestion or misrepresentation; (e) that an amendment of the 
patent request or the complete specification was made or obtained by fraud, false 

91 Ibid, Section lOlG. 
92 Ibid, Section 134. 
93 Ibid, Section 135. 
94 Ibid, Section 13 8. 
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suggestion or misrepresentation; (f) that the specification does not comply with 
subsection 40(2) or (3 ). 

(G).LAW OF PATENT OF AUSTRALIA VIS-A-VIS TRADITIONAL 
KNOWLEDGE OF MEDICINAL PLANTS: AN ANALYSIS 

Though Australian law of patent follows the structures or patterns of India, USA or 
Germany's legal frameworks while granting patents, it has two unique features in its 
contents. First, there are two types of patents; the first one is standard patent and the 
other is innovative patent. Second, apart from an examination procedure before granting 
the standard patent, it has an additional re-examination procedure for standard patent 
along with the scope of revocation after that patent is granted. For the innovative patents 
there is a separate system. To find out the advantages or shortcomings of this patent law, 
for this study, the only criterion is incorporation of standard protection of traditional 
knowledge of medicine of India including other bio-rich countries. Judged by this sole 
criterion, the followings are the findings of the analysis: 

The law is more dangerous for traditional knowledge protection. The inventions which 
do fulfill the criterion of novelty and inventive step and industrial application are 
granted standard patent Those claims where degree of difference between prior art and 
present new knowledge is little, these small claims are called innovations and are 
granted innovative patent as they are only innovations, cannot claimed as invention as 
such and cannot deserve actual and full patent anywhere in any country in the world.95 

As a result, though the claim is little bit different (the claim can never be new or novel) 
by a matter of small variation from the some earlier traditional knowledge of the 
medicinal values of the plants which may be possible but anyway there is no non
obviousness or inventive-step, is also entitled to have a new type of intellectual property 
rights. Hence the traditional knowledge is doubly susceptible to biopiracy. Where patent 
cannot be granted under the existing legal frameworks, Australia offers a new type of 
patent right in the name of innovative patent. This practice puts the traditional 
knowledge under a two pronged attack. 

95 The word 'innovation' means to bring in new methods and ideas, make changes. Latin 
word 'innovare' means make new; alter. If we go by this meaning given in Oxford 
Dictionary, innovative patent will be granted if the ingredient or component is slightly 
varied like the cliche old wine in new bottle. 
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In this system of patent, while elaborating the patentable inventions, especially the 
criteria of novelty and inventive step, it does not ensure the required protection either 
expressly or impliedly of society or community related traditional knowledge of 
medicinal plants-herbal medicine which is mostly unwritten or not documented till date. 
It would be very clear if the meaning of 'prior art base' for the purposes of novelty and 
inventive step is just analyzed. To prove the claim of novelty and inventive step for an 
invention, it emphasizes that the prior art information is to be made publicly available in 
document(s) or through doing act(s). There is no space for prior art base or prior art 
information originating and stemming from knowledge of oral description. This is quite 
unlikely in a common law country where unwritten custom and tradition are immensely 
valued; sometimes even it is more valued than written law. The traditional knowledge of 
India including other bio-rich countries becomes more vulnerable because there is no 
accepted standard document in some areas as methodological documentation has not 
started yet or even where it is started but is yet to be completed. In this sitijation, it now 
clear how does the law deny the patent claim for non-original inventions and false 
inventions? Apart from this, there is no definition or explanation of the existence 'act' 
which is also a prior art base or prior art information whatever. Looking at Schedule 1, 
prior art base means: (a) in relation to deciding whether an invention does or does not 
involve an inventive step: (i) information in a document that is publicly available, 
whether in or out of the patent area; and (ii) information made publicly available 
through doing an act, whether in or out of the patent area; (b) in relation to deciding 
whether an invention is or is not novel: (i) information of a kind mentioned in paragraph 
(a); and (ii) information contained in a published specification filed in respect of a 
complete application where: (A) if the information is, or were to be, the subject of a 
claim of the specification, the claim has, or would have, a priority date earlier than that 
of the claim under consideration; and (B) the specification was published after the 
priority date ofthe claim under consideration; and (C) the information was contained in 
the specification on its filing date and when it was published. So there is no scope of 
oral and non-documented knowledge being considered as prior art base to determine 
novelty and inventive step. 

This patent law is patently biased against the bio-rich countries and their traditional 
knowledge. Though there is strong demand of India and other countries for traditional 
knowledge protection which is becoming louder and louder day by day, Australian law 
has adopted a somewhat indifferent attitude to that. There is no exclusion clause by 
which an invention which, in effect, is traditional knowledge or which is an aggregation 
or duplication of known properties of traditionally known component or components, 
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does not get patent protection. In no uncertain terms it can be said that the law itself 
allows and encourages biopiracy. 

Now coming down on the part of examination, re-examination and revocation 
procedures at different levels and for different purposes, there are some points to be 
noted. Firstly, when the requirement of public is not satisfied, the patent can be revoked. 
It happens when that a trade or industry in Australia is unfairly prejudiced by the 
conditions attached by the patentee to the purchase, hire or use of the patented product, 
the use or working of the patented process. It is a double protection of Australia's 
interest. But because of Australian grant of patent and accordingly the conditions 
attached to the product or process which is about the traditional knowledge of India, the 
requirements of India or the interest of its people, is unfairly prejudiced, there is no 
revocation. Secondly, there are instances of granting of patents on some herbal 
medicines where there are printed documents. This happened in number of cases where 
either printed documents were not submitted or these were not searched for 
consideration so far. It is a clear case of fraud, misrepresentation, suppression and non
disclosure of documents. These are the grounds of revocation according to Australian 
law. So even with this limited scope to revoke the patent if it was obtained by fraud or 
misrepresentation etc, when there were sufficient prior art base-printed documents or 
materials, it is to be seen whether there is any grant of patent and subsequent patent 
revocation. Application of law matters most, not the provision. Application Now likely 
to India, USA, UK, Germany's legal frameworks, after the revocation of a patent for 
various reasons i.e. either wrong decision of novelty, or inventive-step or by suppressing 
the facts and document by fraud or misrepresentation etc, the patent was obtained or 
some other legal grounds, there is no provision for the enforcement of punishment for 
the wrongdoers-patent officers or patentees nor there is a system for payment of 
reasonable compensation to the holders of traditional knowledge nor there is any 
mechanism for the refund of profit from the proceeds of patent to the holders of such 
traditional knowledge. It means the law gives fair chance for bio-piracy. 

So these are the major inherent drawbacks of Australian legal frameworks of patent 
posing challenge for traditional knowledge protection. This is not only a great concern 
not only for India but all bio-rich countries in the world. Australian law of patent has 
become an excellent piece of exploitation. 
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PATENT LAW OF JAPAN-SOME RELEVANT PROVISIONS 

An invention is to be patented in Japan according to its law of patent. "Invention" 
means the highly advanced creation of technical ideas utilizing the laws ofnature.96 

(A).CONDITIONS FOR PATENT ABILITY 

An inventor of an invention that is industrially applicable may be entitled to obtain a 
patent for the said invention, except for the following: (i) inventions that were publicly 
known in Japan or a foreign country, prior to the filing of the patent application; (ii) 
inventions that were publicly worked in Japan or a foreign country, prior to the filing of 
the patent application; or (iii) inventions that were described in a distributed publication, 
or inventions that were made publicly available through an electric telecommunication 
line in Japan or a foreign country, prior to the filing of the patent application.97 

'Working' of an invention means the following acts: (i) in the case of an invention of a 
product (including a computer progran1, etc., producing, using, assigning, etc.(assigning 
and leasing and, in the case where the product is a computer program, etc., including 
providing through an electric telecommunication line, the same shall apply hereinafter), 
exporting or importing, or offering for assignment, etc.(including displaying for the 
purpose of assignment, etc., thereof; (ii) in the case of an invention of a process, the use 
thereof; and (iii) in the case of an invention of a process for producing a product, in 
addition to the action as provided in the preceding item, acts of using, assigning, etc. 
exporting or importing, or offering for assignment, etc. the product produced by the 
process. 98 Where, prior to the filing of the patent application, a person ordinarily skilled 
in the art of the invention would have been able to easily make the invention based on 
an invention prescribed in any of the items of the preceding paragraph, a patent shaH not 
be granted for such an invention notwithstanding the preceding paragraph. 99 

(B).EXCEPTION TO LACK OF NOVELTY OF INVENTION100 

96 Article 2(1), The Patent Act 1959, (up to the revisions of Act No. 109 of 2006, 
effective from September 30, 2007)-http://www.cas.go.jp/jp/seisaku/hourei/data!PA.pdf. 
Visited on 28.05.11 at 11.01 AM. 
n Ibid, Article 29, Clause (2). 
'
8 Ibid, Article 2(3). 
9 Ibid, Clause (2). 
00 Ibid, Article 30. 
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In the case of an invention which has fallen under any of the items of Article 29 ( 1) by 
reason of the fact that the person having the right to obtain a patent has conducted a test, 
has made a presentation in a printed publication, has made a presentation through 
electric telecommunication lines, or has made a presentation in writing at a study 
meeting held by an academic group designated by the Commissioner of the Patent 
Office, such invention shall be deemed not have fallen under any of the items of Article 
29(1) for the purposes of Article 29(1) and (2) for the invention claimed in a patent 
application which has been filed by the said person within six months from the date on 
which the invention first fell under any of those items. 101 

In the case of an invention which has fallen under any of the items of Article 29 (1) 
against the will of the person having the right to obtain a patent, the preceding paragraph 
shall also apply for the purposes of Article 29(1) and (2) to the invention claimed in the 
patent application which has been filed by the said person within six months from the 
date on which the invention first fell under any of those paragraphs. 102 

In the case of an invention which has fallen under any of the items of Article 29 (1) by 
reason of the fact that the person having the right to obtain a patent has exhibited the 
invention at an exhibition held by the Government or a local public entity, an exhibition 
held by those who are not the Government, etc. where such exhibition has been 
designated by the Commissioner of the Patent Office, an international exhibition held in 
the territory of a country of the Union of the Paris Convention or a member of the 
purposes of Article 29(1) and (2) to the invention claimed in the patent application 
which has been filed by the said person within six months from the date on which the 
invention first fell under any of those items. 103 

Any person seeking the application of paragraph (1) or (3) shall submit to the 
Commissioner of the Patent Office, at the time of filing of the patent application, a 
document stating thereof and, within thirty days from the date of filing of the patent 
application, a document proving the fact that the invention which has otherwise fallen 
under any of the items of Article 29(1) is an invention to which paragraph (1) or (3) of 
this Article may be applicable. 104 

101 Ibid, Article 30, Clause (1). 
102 Ibid, Clause (2). 
103 Ibid, Clause (3). 
!04 . - Ib1d, Clause (4) 
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Where an invention claimed in a patent application is identical with an invention or 
device excluding an invention or device made by the inventor of ( the invention claimed 
in the said patent application) disclosed in the description, scope of claims or drawings 
(in the case of the foreign language written application under Article 36-2(2), foreign 
language documents as provided in Article 36-2(1)) originally attached to the written 
application of another application for a patent or for a registration of a utility model 
which has been filed prior to the date of filing of the said patent application and 
published after the filing of the said patent application in the patent gazette under Article 
66(3) of the Patent Act 1959 or in the utility model bulletin under Article 14(3) of the 
Utility Model Act 1959 describing matters provided for in each of the paragraphs ofthe 
respective Article or for which the publication of the patent application has been 
effected, a patent shall not be granted for such an invention notwithstanding Article 
29(1); provided, however, that this shall not apply where, at the time of the filing ofthe 
said patent application, the applicant of the said patent application and the applicant of 
the other application for a patent or for registration of a utility model are the same 
person. 105 

(C).UNPATENTABLE INVENTIONS 

Notwithstanding Article 29, any invention that is liable to injure public order, morality 
or public health shall not be patented. 

(D).PATENT INVALIDATION 

Where a patent falls under any of the following, a request for a trial for patent 
invalidation may be filed. In the event of two or more claims, a request for a trial for 
patent invalidation may be filed for each claim. (i) where the patent has been granted on 
a patent application (excluding a foreign language written application) with an 
amendment that does not comply with the requirements as provided in Article 17-2(3); 
(ii) where the patent has been granted in violation of Articles 25, 29, 29-2, 32, 38 or 
39(1) to 39(4); (iii) where the patent has been granted in violation of a treaty; (iv) where 
the patent has been granted on a patent application not complying with the requirements 
as provided in Article 36(4)(i) or 36(6); (v) where matters stated in the description, j 

scope of claims or drawings attached to the foreign language written application are not I 
within the scope of matters stated in foreign language documents ; (vi) where the patent j 

105 Ibid, Article 29(2). j 
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has been granted on a patent application filed by a person who is not the inventor and 
has not succeeded to the right to obtain a patent for the said invention; (vii) where, after 
the grant of a patent, the patentee has become unable to hold a patent right under Article 
25, or the patent has become in violation of a treaty; and (viii) where the correction of 
the description, scope of claims or drawings ( ) attached to the application for the patent 
has been obtained in violation of the proviso to Article 126(1), Article 126(3) to (5) 
(including its application mutatis mutandis under Article 134-2(5)) or the proviso to 
Article 134-2(1 ). 106 

Any person may file a request for a trial for patent invalidation; provided, however, that 
where a request for a trial for patent invalidation is tiled on the ground that the patent 
falls under item (ii) of the preceding paragraph (limited to cases where the patent is 
obtained in violation of Article 38) or item (vi) of the preceding paragraph, only an 
interested person may file a request for a trial for patent invalidation. A request for a 
trial for patent invalidation may be filed even after the lapse of the patent right. 
107Where a request for a trial for patent invalidation has been filed, the chief trial 
examiner shall notify the exclusive licensee of the patent right and other persons who 
have any registered rights relating to the patent. 

EFFECT OF PATENT INVALIDATION 

Where a trial decision to the effect that a patent is to be invalidated has become final and 
binding, the patent right shall be deemed never to have existed; provided, however, that 
where a patent falls under Article 123(1) (vii) and where a trial decision to the effect 
that the patent is to be invalidated has become final and binding, the patent shall be 
deemed not to have existed from the time the said item first became applicable to the 
patent. 108 

(E).LA W OF PATENT OF JAPAN VIS-A-VIS TRADITIONAL KNOWLEDGE 
OF MEDICINAL PLANTS: AN ANALYSIS 

Untill recently, Japan's definition of prior art was exactly as that of USA, where 
Japanese Patent Act limited the geographical scope of relevant non-patent, non
published public knowledge or use to Japan only. But in 1999, Japan took a major step 

106 Ibid, Article 123, Clause (1). 
107 Ibid, Clause (2)-( 4). 
108 Ibid, Article 125. 
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forward when the some significant amendments were incorporated in its law. One of the 
amendments eliminated geographical limitation and distinction of prior art. Now in 
Japan patent is not allowed for the inventions which are publicly known in its own 
territory or elsewhere or inventions which are publicly worked in its territory or 
elsewhere or inventions which are described in a distributed publication or made 
available to the public through electric telecommunication lines here or elsewhere prior 
to the filing of the patent application. In 1998, there was a report prepared by the 
Planning Subcommittee of Japan's Industrial Property Council. It identified three key 
reasons for revising the defmition of novelty-destroying information. These are (1) 
allowing the patenting of technology in the global public domain gives the impression 
that Japan is an imitator, not a pioneer in technology development; and (2) while 
'surveying' foreign known and worked inventions was difficult at the time the old law 
was enacted in 1959, it has now become relatively easy to access such information so 
the rule should be 'expanded to include the entire world.' What Japan recognised, 
lT,S.A. and other countries consciously and deliberately decided not to recognise. 

The patent law has all such structural components like other countries' patent laws. It 
has patent criterion, the exception clause, examination procedure for granting or 
refusing and patent invalidation process. Apart from patent it also has a utility model for 
small types of inventions under a different law. This country is also one of the WTO 
countries ·like India, USA, Germany and Australia and as part of that world trade body 
has the global and obligations and commitments as well. In spite of that if it wants it 
also has the sovereign power to protect traditional knowledge of herbal medicine and 
can also stop biopiracy. With this expectation in mind, let it be seen whether there are 
sufficient safeguards in its law for traditional knowledge and will not add any woe to 
India's concerns and anxiety. It is found out: 

That specifically there is no mention of protection of traditional knowledge of the herbal 
medicine made with the active bio-chemical constituents of the plants. There is also no 
mention of this kind of knowledge protection offered to all bio-rich and traditional 
knowledge holding countries including India. There is no exclusion clause which 
excludes the society or community oriented traditional knowledge i.e. an invention 
which, in effect, is traditional knowledge or which is an aggregation or duplication of 
known properties of traditionally known component or components, likely to India. The 
protection would have been more effective, had there been such in its law such an 
exceptional clause of patentable inventions. There is no express provision to recognize 
the prior art of oral description or unwritten and unpublished documents though there is 
practice in the society to apply the knowledge. But whatever conditions for patentable 
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inventions, un-patentable inventions and exception to lack of novelty of invention are 
incorporated in the present legal framework in Japan, patent is not supposed to be 
granted by the JPO where there is sufficient written and published documents or 
materials in India and other traditional knowledge enriched countries about the 
knowledge of the herbal medicine and its daily life application by the people to cure 
ailments or to develop resistance and immunity power in the body. But there are 
instances that in those cases also patents were granted by JPO and these are also clear 
cases of bio-piracy. These may the cases where there is no written document for the 
traditional knowledge; what is there is the undocumented knowledge of oral description 
which is not a matter of consideration in Japan. These may also be the cases of simply 
just non-application of law-either for not performing duties properly or not investigating 
accurately to determine novelty or inventive step. These incidents ofbio-piracy in Japan 
might also be happening by not disclosing and suppressing the prior art. These are all 
cases of bio-piracy on the basis of false claims of invention. But there is a good thing in 
Japan's patent law. Due to this, there is a less possibility to have these kinds of patents 
based on false claims and some other illegal and irregular activities. First there are 
criminal liabilities. Crime of fraud-Any person who has obtained a patent, a registration 
of extension of the duration of a patent right or a trial decision by means of a fraudulent 
act shall be punished by imprisonment with work for a term not exceeding three years or 
a fine not exceeding 3,000,000 yen. Crime of perjury, etc.- witness, an expert witness or 
an interpreter who has sworn under this Act and made a false statement or given an 
expert opinion or interpretation to the Patent Office or the court commissioned thereby 
shall be punished by imprisonment with work for a term between three month and ten 
years. Where a person who has committed the crime in the preceding paragraph has 
made a voluntary confession before a certified copy of the judgment on the case has 
been served or a trial decision has become final and binding, the punishment may be 
reduced or exculpated. There is civil liability also. Civil fine-where a person, who has 
sworn under Article 207(1) of the Code of Civil Procedure, has made a false statement 
before the Patent Office or a court commissioned thereby, the said person shall be 
punished by a civil fine not exceeding 100,000 yen. 

There is again threat to traditional knowledge from Japan from Utility Model Act 1959. 
For something less than invention without novelty or inventive step, a new type of 
intellectual property right likely to innovative patent of Australia is granted in Japan 
with some kind of exclusive rights of commercialization. There is a probability of 
granting this kind of intellectual property right to the herbal medicine related traditional 
knowledge in this country. Under this system, though, it is impossible to prove novelty 
for minor variation from the existing prior art still it can claim utility model of 
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intellectual property protection. Though, a person ordinarily skilled in the art does not 
necessarily have that level of non-obviousness, still the claim is valid. So the traditional 
knowledge oflndia is really prone to be taken away. 

Finally, there is a procedure of invalidation of patent. Though the object of this system 
is to bring fairness and to allow only the genuine patents are to be commercialized in 
Japan. It has also a very serious congenital defect. With this defect it cannot achieve the 
goals. Take for example, there is written document about the traditional knowledge and 
later on it was submitted to invalidate the patent of one non-original invention and 
subsequently it is invalidated. That is the end of the matter. This should not be the end 
of the matter. There must be a system of refunding of the profit to the original holders 
of the knowledge or there is a need of a system of payment of fair compensation to the 
original holders whose knowledge was illegally exploited for economic gain. These are 
lacking in Japan's law of patent. 

CONCLUSION 

After referring to some relevant provisions from the patent laws of India, UK, 
Germany and Japan, an effort was made after every part, to highlight some of the very 
basic shortcomings of each of the legal frameworks. These shortcomings are some of 
the major constraints in the way of making of a fair and just intellectual property laws 
about patent aiming at protection of traditional knowledge of medicinal plants i.e. 
genetic resources. There are different types of shortcomings and demerits in each of the 
legal frameworks. Some of them are common in nature and present in all legal systems. 
Some of them are peculiar to a particular system different from others. The cumulative 
effect is that these are all leading towards the negation of the positive protection of 
existing public domain knowledge either for one reason or the other; or granting of 
patents disregarding the existence of 'prior art' in the subject; or no expressed or 
implied exclusion clause for written or unwritten traditional knowledge; or by non 
recognizing 'the written or oral description' as prior art; or though not granting IPR 
protection but allowing commercialization of existing public domain knowledge. As a 
result these laws are endorsing biopiracy in different ways. There is a point needs to 
explained to a new type of bio-piracy which was not considered as bio-piracy as such in 
any of the countries. Inventions based on traditional knowledge and genetic resources 
are still patentable asJongasthey are novel and non-obvious in view of prior art. There 
would still be no requirement in patent law that inventors compensate the TK holders or 
share benefits equally for sharing the knowledge to carry on research on and building 
something new or non-obvious. It is the utilization of knowledge which is in public 
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domain and accessible to everyone. This is also an improved and sophisticated form of 
bio-piracy, is allowed all the countries including in India. Hence, there are huge 
numbers of these kind of patents granted in India and in other countries as well. This 
form of bio-piracy would continue as long as the ownership issue of traditional 
knowledge which is in public domain is settled (more specifically if ownership is not 
conferred on it) by going against the present concept of its free and easy availability and 
accessibility. But the patent laws which were analyzed in some of the foregoing 
paragraphs do not accept the present concept of 'public domain knowledge' as 
something objectionable and unjustified. 

There is no protection of the existing knowledge which is in public domain in the 
present intellectual property regime. In addition to that, as rightly pointed out by 
V andana Shiva that "much of the background research that underlies any patentable 
development, has been publicly funded. Yet the results are often employed in applied 
research toward patentable discoveries, the rewards of which are appropriated 
privately."109 Hence, one ofthe main concerns of the academicians, activists and the law 
makers is how to protect existing knowledge or 'prior art' and regulate non-original new 
knowledge derived from existing knowledge apart from making IPR law to stop 
conventional type of bio-piracy. The panacea is remodeling the existing IPR laws or 
making special laws for traditional knowledge. One approach is that traditional 
knowledge does not fit in the conventional criterion of intellectual property rights. It is a 
new type of intellectual property rights deserves a sui generis system, so make a sui 
generis law. Second approach is that mass revocation of all patents where there are 
written or oral traditional knowledge-prior art, compensation, punishment, and refund of 
profit, moratorium on future grants etc because it is a clear case of appropriation and 
bio-piracy-and for non-original inventions as the result of the use of public domain 
knowledge, either sharing of benefits or offering joint ownership. As long as public 
domain knowledge is used by anyone for the welfare of mankind without any profit 
motive, there must not be any restriction on its accessibility and utilization by the 
owners or the holders of such knowledge. This is Indian tradition and culture. This 
systemifis adopted, it is the following and application ofthat great Indian tradition. Let 
all human beings of the world benefit from this traditional knowledge-to live a healthy 
and disease free lives. It would remain as common property-free for all. But the 
moment people by getting the information or lead and developing something, want to 

109 Vandana Shiva, "Biopiracy: The Plunder ofNature and Knowledge", in 'Knowledge, 
Creativity and Intellectual Property Rights', RFSTE, New Delhi, 1997, Page 17. 
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commercialize it in different ways, it ceases to be public property. This is the way to 
maintain a golden balance between the two sets of interests-motivation for individual 
intellectual exercise and the welfare of general public. These are all from the 
perspectives of ownership of the TK and associated rights. 

Another is application of 'public trust doctrine" of environmental law-a common law 
principle. It is hoped that if this doctrine is applied in traditional knowledge protection, 
it will give a new direction and dimension to the protection. The doctrine was clearly 
explained in Kamal Nath vs M.C.Mehta judgment. It states that "The ancient Roman 
Empire developed a legal theory known as the "Doctrine or the Public Trust. It was 
founded on the ideas that certain common properties such as rivers, sea- shore, forests 
and the air held by Government in trusteeship for the free and unimpeded use of the 
general public. Our contemporary conceded about 'the environment' bear a very close 
conceptual relationship to this legal doctrine. Under the Roman Law, these resources 
were either owned by no one (res Nullious) or by everyone in common (Res 
Communious). Under the English common law, however, the Sovereign could own 
these resources but the ownership was limited in nature, the Crown could not grant 
these properties to private owners if the effect was to interfere with the public interests 
in navigation or fishing. Resources that were suitable for these uses were deemed to be 
held in trust by the Crown for the benefit of the public. Joseph L. Sax, Professor of 
Law, University of Michigan proponent of the Modem Public Trust Doctrine, in an 
erudite article "Public Trust Doctrine in natural resource law: effective judicial 
intervention". Michigan Law Review Vol. 68 Part-1 page 4/3 has given the historical 
background of the Public Trust Doctrine as under: "The source of modern public trust 
law is found in a concept that received much attention in Roman and English law -
the nature of property rights in rivers, the sea, and the seashore. That history has been 
given considerable attention in the legal literature need not be repeated in detail here. 
But two points should be emphasized, First, certain interests, such as navigation and 
fishing, were sought to be preserved for the benefit of the public; accordingly, property 
used for the those purposes was distinguished from general public property which 
the sovereign could routinely grant to private owners. Second, while it was 
understood that in certain common properties-such as the seashore, highways, and 
running water- "perpetual use was dedicated to the public," .............. The Public 
Trust Doctrine primarily rests on the principle that certain resources like air sea, 
waters and the forests have such a great importance to the people as a whole that it 
would be wholly unjustified to make them a subject of private ownership. The said 
resources being a gift of nature, they should be made freely available to everyone 
irrespective of the status in life. The doctrine enjoins upon the Government to protect 
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the resources for the enjoyment of the general public rather than to permit their use for 
private ownership or commercial purposes. According to Professor Sax the Public Trust 
Doctrine imposes the following restrictions on governmental authority. Three types of 
restrictions on governmental authority are often thought to be imposed by the public 
trust: first, the property subject to the trust must not only be used for a public purpose, 
but it must be held available for use by the general public; second, the property may 
not be sold, even for a fair cash equivalent; and third property must be maintained in 
particular types ofuses". It is not true that Public Trust Doctrine as common law rule 
was the rule only in UK or USA. The concept of common property-natural resources 
and intellectual resources originated in ancient India and are recognized even today 
though in a limited way. 

Like some of the natural resources of a country, century old oral or documented 
traditional knowledge of the medicinal values of Indian plants and shrubs-specifically its 
unique genetic resources has become the intellectual property of the society since time 
immemorial. No individual ever claimed or was granted exclusive monopolistic right or 
ownership over this common traditional knowledge in ancient times. The knowledge 
was dedicated for the welfare of the public in general not only for India but for the 
whole world. The sages after much study, experimentation and research when invented, 
did not do so even for their own interest. These intellectual properties have become an 
integral part of the heritage, culture and tradition of Indian people. Present generations 
are merely the holders, preservers and protectors of this great knowledge It means that 
they are in a true sense the trustees of this traditional knowledge of the medicinal values 
of the biological resources and the governments at different levels as the representatives 
of the people are holding these immense commercial value oriented traditional 
intellectual properties as trustees. As trustees of these valuable resources and associated 
knowledge, people and the governments have lot of duties, liabilities, responsibilities 
and accountability. There is a very strong logic to apply public trust doctrine here in this 
case with a little bit adaptation if the situation arises. Public domain knowledge i.e. 
existing Indian traditional knowledge on genetic resources is the property of the public 
trust under Public Trust Doctrine. As the doctrine imposes the three restrictions on 
government, first, the property subject to the trust must not only be used for a public 
purpose, but it must be held available for use by the general public; second, the 
property may not be sold, even for a fair cash equivalent, but it can be done for the 
greater benefit of the society or the people and third, property must be maintained in 
particular types of uses. It is equally incumbent on the other countries where public trust 
doctrine is operational in legal field to respect, recognize and regard the properties or 
resources covered under Public Trust Doctrine in India, with reciprocal arrangements. 
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With this jurisprudential approach, it would be easier to strongly protect, preserve and 
augment this TK oriented intellectual property. There is a paradigm shift to look at TK 
from two perspectives. First, there is no farther question of ownership over this TK, 
rather it is a intellectual property under trust. Second, the custodians of TK may be 
indigenous community or society-they have to follow inter-generational equity, to 
preserve them for future generations. The governments would be under strict legal 
scrutiny for all its decisions about traditional knowledge. On the other hand, strict 
restrictions would be put on the experimentation, research, invention of new knowledge
the process or the product, making innovations or utility models or commercialization in 
any form or in any manner using the present level of knowledge associated with 
biological resources either in this country or elsewhere. This is one of the viable ways to 
offer comprehensive positive and negative protection to the existing public domain 
traditional knowledge which has become the target of actual and imminent threat from 
the western new knowledge oriented IPR regime. This approach of PTD has the answer 
of all questions-conservation, augmentation of resources, development, sustainable use, 
taking action against biopiracy, regulating non-original inventions and innovations etc 
by exploiting or using the existing TK, direct commercializing as it is in public domain 
etc., in a word is truly protecting existing public domain traditional knowledge. 

The root cause of all these unfair practices of bio-piracy supported by so called national 
or international laws is that what the laws define the word 'invention' (only invention 
with novelty, non-obviousness and industrial application has patent coverage) actually it 
is not the definition of the word "invention". Those countries and TRIPS have changed 
the meaning ofthe term 'discovery' into 'invention' and creating all sorts of problems to 
the advantage of them. The word 'discover' means110 (1) to disclose, or expose to view 
(anything covered up, hidden, or previously unseen), to reveal, to show; (2) to divulge; 
to reveal; to disclose to knowledge (anything secret or unknown); (3) to manifest; to 
exhibit or to display. (4) To bring to public notice; (5) to bring into fuller knowledge; (6) 
to remove the covering. The word 'invent' means (1) to find out or produce by mental 
activity; (2) to fmd out in the way of original contrivance; to create; to produce or to 
construct by original thought or ingenuity; to devise first; to originate. (3) To originate 
by bring into use, formally or by authority. 111The word 'invention' means (1) the 

110 The Oxford English dictionary, Second edition, Volume IV, CLARENDON PRESS, 
OXFORD. 
111 The Oxford English dictionary, Second edition, Volume VIII, CLARENDON PRESS, 
OXFORD. 
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original contrivance, or production of a new method or means of doing something of an 
art, kind of instrument etc., previously unknown; origination. (2) Something devised or 
produced by original contrivance; a method or means of doing something, an instrument 
or art etc, originated by the ingenuity of some person and previously unknown. (3) The 
action of finding out (whether accidental or the result of research or effort). 112 The root 
cause of whole issue of bio-piracy of traditional knowledge associated with medicinal 
plants does originate from invention vis-a-vis discovery. The bio-pirators and the 
perpetrators of biopiracy are compelling to accept the discovery as an invention or rather 
by manipulating the legal framework get the 'discovery' accepted as invention. This is 
wrong. Discovery and invention linguistically are two different terms. If there is prior 
knowledge and information in different forms traditionally with the society or 
community or practice in the society, either documented or non-documented, how can it 
be 'invention'? Whatever they are doing it is just discovery, not invention and as it is 
not invention, there cannot be patent as it lacks novelty and non-obviousness. 

But neither there is ownership over traditional knowledge including 'public domain 
knowledge nor these are declared as property under trust under any of the patent laws in 
the above mentioned countries. These are the root causes of injustice and biopiracy. On 
the perusal of these national laws, it found that the universal idea behind the intellectual 
property rights through patent protects only 'new' knowledge and collective knowledge 
of the society what already exists could not be protected as intellectual property. This 
psychological-legal constraint and studied reluctance to accept the arguments of TK 
enriched countries is the stumbling block to making of fair global IP regime. 

112 Ibid. 
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CHAPTERV 

INTERNATIONAL LEGAL FRAMEWORK RELATING TO 
TRADITIONAL KNOWLEDFE OF MEDICINE FROM 

BIOLOGICAL-RESOURCES 

INTRODUCTION 

Globalisation is an inevitable process. WTO mandates for globalisation. It is the 
process of relegation of States' political boundaries. This new world order is 
diminishing the borders of the countries. It emphasises the withdrawal of State 
activities from the economic affairs of the countries. There will be easy inflow and 
outflow of goods and services in all the countries of the world. Everything will be 
decided by the market forces and markets are expanded all over the world. The 
markets are open and without any tariff and non-tariff State barriers. Each and every 
major incident has global ramifications or the cause of any international incident
legal, social, political and economic. 

In this backdrop, biopiracy is not only a national phenomenon, when the patent is 
granted on the herbal medicine associated with traditional knowledge. It is not only a 
legal incident of a particular country for which that country's national law only is to 
be blamed or appreciated. International law has also some contributions, which just 
cannot be denied. There is a strong allegation that International law has been 
encouraging and legalising the legal frameworks of some developed countries to grant 
patents on the medicines derived from traditional knowledge by using the active bio
chemical ingredients of the medicinal plants of some countries including India in spite 
of some international attempts against this. Without the active support of superior 
international law, biopiracy could not have happened. Its effect is felt globally, in 
every comer of this world including in India and few other countries. This is because 
the patent laws of some of the developed countries which have granted patents or may 
grant patents in future on the bio-medicines (both products and processes) look to 
them as matters of inventions with novelty and non-obviousness and also because 
some procedural matters are according to the minimum standards prescribed by the 
international laws. Yet there are laws either in the form of intellectual property rights 
or in other fields in the international arena which do not approve any national law 
allowing legal incident of claiming and owning others' intellectual properties. Even if, 
it is not approved, umpteen numbers of biopiracy cases have taken place and so many 
countries and societies have become the victims. So the world body is divided with 
different kinds of sanctions and mandates which can be ignored by some countries 
and cannot be avoided by some other countries. As a result, it has different legal 
implications and ramifications in different parts of the world. 
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There are various types of international laws for different purposes with different 
natures and consequences. To understand the dynamics of international intellectual 
property laws or some other laws which prescribe and proscribe patents on non
original inventions where there are centuries old written or oral traditional knowledge 
of the societies and indigenous communities, it is very important to analyse and 
compare these various laws. This analysis will be helpful to suggest a viable and 
strong legal protection of medicinal plants related with traditional knowledge of India 
and other countries. With these objectives, here is an attempt to do the analysis and 
comparison with the international laws in this field to shed some lights regarding the 
protection of the traditional knowledge of medicinal plants of India. Moreover, it is 
also to ascertain the legal instruments which international law permits or declines 
patent on traditional knowledge associated with medicinal plants. The international 
laws which will be analysed are: WTO-Trade Related Intellectual Property Rights 
(TRIPs), Resolutions of the Convention on Biological Diversity (CBD), Guidelines of 
the World Intellectual Property Organisation (WIPO) through Intergovernmental 
Committee on Intellectual Property and Genetic Resources, Traditional Knowiedge 
and Folklore) and Resolutions of the European Patent Convention (EPC). 

AGREEMENTON ON TRADE-RELATED ASPECTS OF INTELLECTUAl, 
PROPERTY RIGHTS 

LEGAL FRAMEWORK OF TRIPS: A BRIEF OVERVIEW 
The final defining international legal event, in trade matters after long negotiations 
over decades at different levels and under huge protest all over the world is the 
formation of the Agreement on Trade Related aspects of Intellectual Property Rights 
agreement within World Trade Organization. This has now created intemationaHy 
accepted standards for intellectual property law for various kinds of intellectual 
properties and obligated all the member states to commit to meeting these standards 
subject to the accepted exceptions. The agreement on patent law has a direct and 
indirect impact on the centuries old associated traditional knowledge of Indians about 
the medicinal values of thousands and thousands of herbs and plants. The TRIPS 
Agreement is Annex I C of the Marrakesh Agreement Establishing the World Trade 
Organization, signed in Marrakesh, Morocco on 15 April1994. 

PREAMBLE TO TRIPS 

Desiring to reduce distortions and impediments to international trade, and taking into 
account the need to promote effective and adequate protection of intellectual property 
rights, and to ensure that measures and procedures to enforce intellectual property 
rights do not themselves become barriers to legitimate trade; 

Recognizing, to this end, the need for new rules and disciplines concerning: 
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(a) the applicability of the basic principles of GATT 1994 and of relevant 
international intellectual property agreements or conventions; (b) the provision of 
adequate standards and principles concerning the availabilitY, scope and use of trade
related intellectual property rights; (c) the provision of effective and appropriate 
means for the enforcement of trade-related intellectual property rights, taking into 
account differences in national legal systems; (d) the provision of effective and 
expeditious procedures for the multilateral prevention and settlement of disputes 
between governments; and (e) transitional arrangements aiming at the fullest 
participation in the results of the negotiations; 

Recognizing the need for a multilateral framework of principles, rules and disciplines 
dealing with international trade in counterfeit goods; 

Recognizing that intellectual property rights are private rights; 

Recognizing the underlying public policy objectives of national systems for the 
protection of intellectual property, including developmental and technological 
objectives; 

Recognizing also the special needs of the least-developed country Members in respect 
of maximum flexibility in the domestic implementation of laws and regulations in 
order to enable them to create a sound and viable technological base; 

Emphasizing the importance of reducing tensions by reaching strengthened 
commitments to resolve disputes on trade-related intellectual property issues through 
multilateral procedures; 

Desiring to establish a mutually supportive relationship between the WTO and the 
World Intellectual Property Organization (WIPO) as well as other relevant 
international organizations; 

PART 1-GENERAL PROVISIONS AND BASIC PRINCIPLES 

Nature and Scope of Obligations 1 

l. Members shall give effect to the provisions of this Agreement. Members may, but 
shall not be obliged to, implement in their law more extensive protection than is 
required by this Agreement, provided that such protection does not contravene the 
provisions of this Agreement. Members shall be free to determine the appropriate 
method of implementing the provisions of this Agreement within their own legal 
system and practice. 

1 Article 1, TRIPs. 
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2. For the purposes of this Agreement, the term "intellectual property" refers to all 
categories of intellectual property that are the subject of Sections 1 through 7 of Part 
II. 

3. Members shall accord the treatment provided for in this Agreement to the nationals 
of other Members. ill In respect of the relevant intellectual property right, the 
nationals of other Members shall be understood as those natural or legal persons that 
would meet the criteria for eligibility for protection provided for in the Paris 
Convention (1967), the Berne Convention (1971), the Rome Convention and the 
Treaty on Intellectual Property in Respect of Integrated Circuits, were all Members of 
the WTO members of those conventions. ill Any Member availing itself of the 
possibilities provided in paragraph 3 of Article 5 or paragraph 2 of Article 6 of the 
Rome Convention shall make a notification as foreseen in those provisions to the 
Council for Trade-Related Aspects oflntellectual Property Rights. 

Intellectual Property Conventions2 

1. In respect of Parts II, III and IV of this Agreement, Members shall comply with 
Articles 1 through 12, and Article 19, ofthe Paris Convention (1967). 

Nothing in Parts I to IV of this Agreement shall derogate from existing obligations 
that Members may have to each other under the Paris Convention, the Berne 
Convention, the Rome Convention and the Treaty on Intellectual Property in Respect 
of Integrated Circuits. 

National Treatment3 

1. Each Member shall accord to the nationals of other Members treatment no less 
favourable than that it accords to its own nationals with regard to the protection (3) of 
intellectual property, subject to the exceptions already provided in, respectively, the 
Paris Convention (1967), the Berne Convention (1971), the Rome Convention or the 
Treaty on Intellectual Property in Respect of Integrated Circuits. In respect of 
performers, producers of phonograms and broadcasting organizations, this obligation 
only applies in respect of the rights provided under this Agreement. Any Member 
availing itself of the possibilities provided in Article 6 of the Berne Convention 
(1971) or paragraph 1(})) of Article 16 of the Rome Convention shall make a 
notification as foreseen in those provisions to the Council for TRIPS. 

2. Members may avail themselves of the exceptions permitted under paragraph 1 in 
relation to judicial and administrative procedures, including the designation of an 
address for service or the appointment of an agent within the jurisdiction of a 
Member, only where such exceptions are necessary to secure compliance with laws 

2 Article 2, TRIPs. 
3 Article 3, TRIPs. 
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and regulations which are not inconsistent with the provisions of this Agreement and 
where such practices are not applied in a manner which would constitute a disguised 
restriction on trade. 

Most-Favoured-Nation Treatment4 

With regard to the protection of intellectual property, any advantage, favour, privilege 
or immunity granted by a Member to the nationals of any other country shall be 
accorded immediately and unconditionally to the nationals of all other Members. 
Exempted from this obligation are any advantage, favour, privilege or immunity 
accorded by a Member: 

(a) deriving from international agreements on judicial assistance or law enforcement 
of a general nature and not particularly confined to the protection of intellectual 
property; 

(b) granted in accordance with the provisions of the Berne Convention ( 1971) or the 
Rome Convention authorizing that the treatment accorded be a function not of 
national treatment but of the treatment accorded in another country; 

(c) in respect of the rights of performers, producers of phonograms and broadcasting 
organizations not provided under this Agreement; 

(d) deriving from international agreements related to the protection of intellectual 
prqperty which entered into force prior to the entry into force of the WTO Agreement, 
provided that such agreements are notified to the Council for TRIPS and do not 
constitute an arbitrary or unjustifiable discrimination against nationals of other 
Members. 

Multilateral Agreements on Acquisition or Maintenance ofProtection5 

The obligations under Articles 3 and 4 do not apply to procedures provided in 
multilateral agreements concluded under the auspices of WIPO relating to the 
acquisition or maintenance of intellectual property rights. 

Exhaustion6 

For the purposes of dispute settlement under this Agreement, subject to the 
provisions of Articles 3 and 4 nothing in this Agreement shall be used to address the 
issue ofthe exhaustion of intellectual property rights. 

4 Article 4, TRIPs. 
5 Article 5, TRIPs. 
6 Article 6, TRIPs. 
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Objectives7 

The protection and enforcement of intellectual property rights should contribute to the 
promotion of technological innovation and to the transfer and dissemination of 
technology, to the mutual advantage of producers and users of technological 
knowledge and in a manner conducive to social and economic welfare, and to a 
balance of rights and obligations. 

Principles8 

1. Members may, in formulating or amending their laws and regulations, adopt 
measures necessary to protect public health and nutrition, and to promote the public 
interest in sectors of vital importance to their socio-economic and technological 
development, provided that such measures are consistent with the provisions of this 
Agreement. 

2. Appropriate measures, provided that they are consistent with the provisions of this 
Agreement, may be needed to prevent the abuse of intellectual property rights by right 
holders or the resort to practices which unreasonably restrain trade or adversely affect 
the international transfer of technology. 

PARTU-STANDARDS CONCERNING THE AVAILABILITY, SCOPE AND 
USE OF INTELLECTUAL PROPERTY RIGHTS 

PATENTABLE SUBJECT MATTER9 

Subject to the provisions of paragraphs 2 and 3, patents shall be available for any 
inventions, whether products or processes, in all fields of technology, provided that 
they are new, involve an inventive step and are capable of industrial application. 
Subject to paragraph 4 of Article 65, paragraph 8 of Article 70 and paragraph 3 of this 
Article, patents shall be available and patent rights enjoyable without discrimination 
as to the place of invention, the field of technology and whether products are imported 
or locally produced. 

Members may exclude from patentability inventions, the prevention within their 
territory of the commercial exploitation of which is necessary to protect order public 
or morality, including to protect human, animal or plant life or health or to avoid 
serious prejudice to the environment, provided that such exclusion is not made merely 
because the exploitation is prohibited by their law. 

7 Article 7, TRIPs. 
8 Article 8, TRIPs. 
9 SECTION 5: PATENTS, Article 27, TRIPs. 
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Members may also exclude from patentability: (a) diagnostic, therapeutic and surgical 
methods for the treatment of humans or animals; (b) plants and animals other than 
micro-organisms, and essentially biological processes for the production of plants or 
animals other than non-biological and microbiological processes. However, Members 
shall provide for the protection of plant varieties either by patents or by an effective 
sui generis system or by any combination thereof The provisions of this 
subparagraph shall be reviewed four years after the date of entry into force of the 
WTO Agreement. 

RIGHTS CONFERRED ON INVERTOR10 

A patent shall confer on its owner the following exclusive rights: (a) where the subject 
matter of a patent is a product, to prevent third parties not having the owner's consent 
from the acts of: making, using, offering for sale, selling, or importing for these 
purposes that product; b) where the subject matter of a patent is a process, to prevent 
third parties not having the owner's consent from the act of using the process, and 
from the acts of: using, offering for sale, selling, or importing for these purposes at 
least the product obtained directly by that process. Patent owners shall also have the 
right to assign, or transfer by succession, the patent and to conclude licensing 
contracts. 

EXCEPTIONS TO THE RIGHTS CONFERRED11 

Members may provide limited exceptions to the exclusive rights conferred by a 
patent, provided that such exceptions do not unreasonably conflict with a normal 
exploitation of the patent and do not unreasonably prejudice the legitimate interests of 
the patent owner, taking account of the legitimate interests of third parties. 

REVOCATION OR FORFEITURE12 

An opportunity for judicial review of any decision to revoke or forfeit a patent shall 
be available. 

INSTITUTIONAL ARRANGEMENTS: FINAL PROVISIONS 

Review and Amendment13 

1. The Council for TRIPS shall review the implementation of this Agreement after 
the expiration of the transitional period referred to in paragraph 2 of Article 65. The 
Council shall, having regard to the experience gained in its implementation, review it 

10 Article 28, TRIPs. 
11 Article 30, TRIPs. 
12 Article 32, TRIPs. 
13 Article 71, TRIPs. 
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two years after that date, and at identical intervals thereafter. The Council may also 
undertake reviews in the light of any relevant new developments which might warrant 
modification or amendment of this Agreement. 

2. Amendments merely serving the purpose of adjusting to higher levels of 
protection of intellectual property rights achieved, and in force, in other multilateral 
agreements and accepted under those agreements by all Members of the WTO may be 
referred to the Ministerial Conference for action in accordance with paragraph 6 of 
Article X of the WTO Agreement on the basis of a consensus proposal from the 
Council for TRIPS. 

ANALYSIS OF TRIPS 

In 1994, countries adopted the Agreement on the Trade Related Aspects of 
Intellectual Property (TRIPS) under the Uruguay Round of the General Agreement 
on Tariffs and Trade (GATT). TRIPs agreement is a key international agreement 
promoting the harmonisation of nationai IPR legal frameworks. The effect of this 
harmonisation is to provide minimum standards at the international level and to 
make national IPR laws more similar to each other. Most important aspect of TRIPs 
is that unlike some other international laws in this field of intellectual property 
rights, this international trade law is mandatory and binding in nature all over the 
world and for non performance or violation of the agreed commitments by one or 
more countries, other country or a group of them can go for international dispute 
settlement forum against that country or group of countries. 

Although TRIPS agreement covers various types ofiPRS, namely, patents, trademark, 
geographical indications, undisclosed information etc., it does not acknowledge 
society or indigenous community based knowledge and makes no reference to the 
protection of traditional knowledge of medicine from the plants. TRIPs does not 
appreciate the elements of the collective knowledge of societies and the right of the 
communities over their knowledge. They recognise intellectual property rights are 
merely private and individual rights. It is due to the reason that the basic principle of 
western culture and civilisation are reflected in the national and international legal 
framework for IPR. There may be some other reasons like urbanisation, 
commercialisation and neglect of community movement from status to contract. 
Basically western civilisation is based on individualism. Accordingly, present patent 
system is centred on the concept of individual rights. Western countries do not 
understand the importance of community oriented concepts because of different 
cultural values and attitudes, where community knowledge is alien to the western 
philosophy. This kind of exclusivity of attitude is a hindrance to the smooth process 
of globalisation. Hence, there is no recognition of collective knowledge and 
community right of IPR in TRIPs. 
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According to Rajshree Chandra, it is due to the "ownership patterns of traditional 
indigenous knowledge prevent rights claims over it within any framework of 
individual rights, such as the TRIPs. Political philosophers Anthony Stenson and Trim 
Gray argue that because TIK is primary common knowledge and the product of 
collective experience without an act of individual creation, it gets precluded from 
being seen from the point of entitlement theory as intellectual property. The entire 
idiom of western legal practices and the vocabulary protection law carves out 
exclusive rights to an individual either natural person or legal one, to exploit 
particular creations of human ingenuity. Generally, these forms of intellectual 
property protection do not provide the necessary protection for traditional indigenous 
knowledge, innovations and rights of indigenous and local people. One of the prime 
reasons is that locus of ownership cannot be clearly identified for knowledge systems 
that are essentially inter-generational of products of community endeavour."14 

Ownership here does not lead to standard exclusionary implications of the property 
language. These features imply important differences between the meaning of 
individual property in Western culture and knowledge held by individuals within a 
non-Western community context. The distinction between 'knowledge of 
communities' and 'of individuals within communities' does not get subsumed under 
the standard divide of private and public property. Privately held knowledge in 
traditional or indigenous communities is not 'private' in the exclusionary sense. The 
residential connotations may not be implied here at all. In most cases of traditional 
and indigenous communities, a strong sharing ethos prevails, leading to an uneasy fit 
of any form of individualistic Western style appropriation as recognised and rewarded 
by the IPR regime.15 It is due to the nature of possession also in the present trade 
related international legal framework. Possession is probably the single most 
important basis of an intellectual property rights claim. A property is that which is 
capable of being delineated with an identifiable author or inventor and is capable of 
being possessed or owned. Propertization is thus predicted on the divisibility of the 
object such that it can be delineated to an owner and on the location of the legitimate 
owner. on the basis of location, that is, who possesses it, knowledge may be 
categorised as individual knowledge, distributed knowledge or community 
knowledge. According to, Kibet. A. Ng'etich's analysis, knowledge can exist in either 
of a combination of these forms in all societies, including traditional societies. 
However, we also need to understand the peculiar nature of individually held 
knowledge in traditional societies 'the possession of knowledge by individuals does 
not mean that such knowledge is perceived by communities as not belonging to them. 
Although at any one time, knowledge may only be held by a handful of people with 
special roles in the community, in the course of the history of that community it 
becomes essentially community held knowledge. This is because those with the 
special knowledge do not 'own' it as such, and many have obligations to share the 

14 Rajshree Chandra, "Knowledge as Property", in 'Indigenous Knowledge Rights', 
Oxford University Press, New Delhi, 2010, Page 294. 
15 Ibid, Page 293. 
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knowledge within the community. There may exist community standards for when the 
information must be passed. They may hold the knowledge as trustees of the 
community.16 

"One of the crucial issues that came up for consideration in these agreements was the 
question of how to deal with 'knowledge'. It is needless to emphasize the role played 
by the transnational corporations during the last two decades in commercialization of 
knowledge in the name of intellectual property rights. In this process they disregarded 
the traditional knowledge systems, destroyed the existing knowledge systems, culture 
and practices and tried to homogenize the newly generated knowledge for commercial 
gains. They deliberately and constantly undermined the knowledge and culture of the 
traditional and indigenous people. These were considered by them as common 
property for exploitation. On the contrary, the results based on their exploitation of 
the 'common knowledge' are considered as private property for further exploitation. 
These big corporations thus become the owners of the new knowledge. They use it 
exclusively with profit motive and in the process the majority of humankind is kept 
outside the benefit of the new knowledge"17

• In general, the TRIPS agreement does 
not even mention traditional knowledge relating to medicinal properties ofthe plants. 
"This has two main consequences. On the one hand, if traditional knowledge 
innovations fulfil the criteria for protection under existing categories of intellectual 
property rights they are not excluded from the purview of the agreement. On the other 
hand, there is no recognition of a special nature of traditional knowledge under 
TRlPS."18 

As the TRIPs is silent on the protection of traditional knowledge, it does not 
necessarily mean that it is against the protection of traditional knowledge. There is 
scope for further development of TRIPs by including a new type of IPR for the 
protection of traditional knowledge, which can offer viable protection for medicinal 
properties of plants of India or any other countries. By incorporating this, TRIPs can 
enhance the minimum standards laid out in Parts II and III, which the member States 
are obliged to respect other members' IPR commitments or in case of non
compliance, to face trade sanctions by the WTO Dispute Settlement Mechanism. In 
general, WTO makes it clear that whilst members are required to implement the 
provisions of the TRIPs agreement, more extensive forms of protection and 
enforcement are not precluded. In their national legislations, the countries may add 

16 Ibid, Page 293. 
17Dr. Darrell Posey, "Intellectual Property Rights-An Indigenous Affair", 
Anthropology Today (August 1990) as referred by Prof. N.S Gopalakrishnan in 
"Diversity Related Intellectual Property Rights: GATT Final Act, The Convention on 
Biological Diversity and the Challenges", Academy Law Review, Vol. XVIII 1994, 
Page 263. 
18 Philippe CulleL "Intellectual Property Protection and Sustainable Development", in 
'Traditional Knowledge Protection', Lexis Nexis-Butterworths, New Delhi, 2005, 
Page 291. 
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extra categories of intellectual property or higher levels of protection. The absence of 
any mention of TIK does not disallow a member from enacting legislation to protect 
such a category of knowledge. However, what is drawback of TRIPs is that other 
WTO members are not required to recognise rights of other countries that go beyond 
the minimum standards established by TRIPs legal framework. The protection also 
must not contravene the provisions of WTO. Does this not create problem? Should 
this not become part of minimum standard of TRIPs? 

TRIPs also has introduced the concept of sui generis system of protection for plant 
varieties, which could be interpreted in different ways. It means that countries can 
develop their own system of plant variety protection that is appropriate in their 
respective contexts, to suit their own interests for the special protection of medicinal 
plants. The rationale behind the sui generis provision is that the claims of traditional 
knowledge holders are based on completely different socio-cultural norms and values. 
Therefore, a system that is unique and rooted in local specificities should be used for 
the protection oftraditional knowledge. To develop sui generis system of protection is 
based on the logic that if innovators in the 'formal' system of innovation receive 
compensation and licence fees through IPRs, holders and innovators of traditional 
knowledge should be similarly treated. For traditional knowledge, the focal point has 
been the terms of Article 27.3(b ), initially to look for space for national level 
traditional knowledge initiatives to be taken without breaching the requirements of 
TRIPs. 

As there is mention of sui generis form of protection in the TRIPS agreement, it can 
be exploited to stop biopiracy in a country. With this permission, in bio-diversity rich 
countries, there can have a special legislation to protect traditional knowledge and 
medicinal plants. The sui generis protection will be of no sense unless there is an 
obligation on other countries to honour the same. Thus even when the countries do 
undertake sui generis legislation to protect a category of knowledge it very often fails 
to get protected at the global level as there are no global commitments to these 
legislations outside the boundaries of the legislating country. But it is left to the 
choice of the individual countries to enact and follow as their national legislation, 
which is in no way made obligatory to the other countries to respect and follow them 
in their countries. This is one most remarkable weakness of TRIPs to protect 
traditional knowledge and medicinal plants from being bio-pirated from the hands of 
the countries of origin or indigenous communities, in spite of sui generis legal 
protection in these countries. 

Another point of view is that though there is no reason why such categories of rights 
may not apply to various expressions of traditional knowledge, there are several 
characteristics of traditional knowledge that create barriers to protection through the 
use of existing norms of TRIPs. The conventional type of intellectual property right 
is inadequate to protect traditional knowledge primarily because it is based on 
protection of individual property rights, whereas various forms of traditional 
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knowledge are collective in nature and characteristic-entirely different paradigm. 
This knowledge presents other difficulties in being recognized for the purpose of IP 
protection, even from the perspective of convention type of IP. The pre-requisites of 
intellectual property are that it must have non-obviousness and novelty etc. 
Traditional knowledge of the society or indigenous community may fall short of these 
requisites as traditional knowledge is often orally transmitted, developed over a period 
of time, evolves gradually by experience, research, study of so many people from so 
many generations, little by little by adding value to the existing level ofknowledge in 
a span of centuries and finally comes out with the invention. Here time factor and 
individual factor are very important. It is difficult to prove at what point of time and 
by whom the ultimate invention occurred with the quality of novelty and to determine 
that it was non-obvious to the others especially when entire group or community is 
involved in it. As a matter of fact the present generations and society is not the 
inventers, they are just the bearers, holders or preservers of that great knowledge. 
Moreover, it does not actively endeavour to be 'novel' or distinct from nature or 
natural resource. This is an impediment for intellectual property claims. Unless a 
product is substantially different from what is found in nature and is thus the result of 
a 'non-obvious' human invention, the product or its knowledge cannot be considered 
as intellectual property. An invention that the one or some active bio-chemical 
products of plants can do wonders as natural medicines is somehow impossible to 
prove as novel invention. Moreover, there is no proof of prior 'existing knowledge' or 
'prior art' which does not form part of the medicinal value of plant and to prove or 
disprove the present invention as a matter of novelty and non-obviousness becomes 
difficult due to this procedural requirements. There appears to be nothing. Moreover, 
on the 'new' or 'novel' criteria, the invention may fail because this knowledge is 
known to aU members ofthe entire society or the community, may be even the outside 
world. The issue of 'non-obviousness' or 'inventive step' may also fail due to the 
reason that it is known and science has developed so much that any person (who have 
knowledge about it) knows it. Again to determine that there is novelty and inventive 
step, there have to have the existence of prior art. Without prior art how is it possible 
to prove that the so-caUed invention is novel and it is with an inventive step? That is 
why, the matter is a bit complicated to analyse these claims according to present 
internationally accepted standard criteria and procedural requirements. Apart from 
this, it is also difficult to prove that this is the invention of the community or the 
whole society. This is due to the reason that it was not an invention of the present 
generations. The fact remains that the holders of the existing knowledge is not the 
inventors of this traditional knowledge. But definitely, it is the invention, but not of 
present day society. Centuries before, it was invented by someone or a large group in 
the society. Then little by little, as because of social practice or tradition, the 
knowledge became the intellectual property of the society and through socialisation 
process, most of the people of the society were enlightened and educated about this 
knowledge. This knowledge evolved and developed over the centuries, little by little 
by the small contribution as addition of values from each succeeding generations 
through experiment, observation, study and research and finally carne to this shape. 
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Now it has become the property of the society-no one is the owner but every one is 
the owner. Now, they are merely the holders of such knowledge and have possession 
of the knowledge as such. This knowledge is also not new or novel as such; it is the 
existing knowledge so far. So there are sufficient arguments also not to accept the 
traditional knowledge as novelty and non-obviousness as two basic requirements of 
invention for patent protection. Hence, it is suggested that new criteria and new 
procedural requirements must be adopted to give traditional knowledge a distinct 
category of intellectual property right. 

Rajshree Chandra is of the opinion that "the TRIPs regime has at least two far 
reaching consequences in relation to the knowledge and resources of indigenous 
people. First, the agreement greatly altered how biodiversity was to be used and 
controlled. There was a shift in the ways and norm~., ;1ccording to which nature was 
intercepted. Paul Rabinow remarks, 'Biotechnology's hallmark lies in its potential to 
get away from nature, to construct artificial conditions in which specific variable can 
be known in such a way that they can be manipulated. This knowledge then forms the 
basis for remaking nature according to norms'. By conferring a property right to the 
biotechnological innovators, the tacit rights that local communities had over 
generations to their local environment and resources were transferred to a legal right 
that bio-prospectors could hold by freely accessing unprotected commons. Secondly, 
the agreement greatly exacerbated the debate already raging between developed and 
developing countries over trade-related issues. It brought to fore the assumptions 
behind intellectual property rights and the dangers that it held for the food and 
ecological security of developing nations. Above all, it brought into focus the issue of 
the knowledge rights of indigenous people and the inquiry or absence of benefit
sharing mechanisms."19 She continues to say that "ii is often argued that the rights of 
the indigenous people are being violated when their access to resources and benefits 
from their contributions to science and technology are ignored. This has been 
attributed, in a large measure, to the intellectual property protection sanctioned by the 
TRIPs regime which recognises and rewards innovative activity that is 'novel', 'non
obvious' and usually of some benefit to the society. It has been argued that what is 
regarded as innovation ignores the form and the kind of innovative activity undertaken 
by the traditional and indigenous communities. In doing so, the TRIPs regime 
becomes an international institution that fosters the intellectual dominance of the 
WMS and fails to acknowledge and grant epistemic parity to global intellectual 
pluralism. This has become the background for varying claims: for the knowledge 
rights of the indigenous communities to be given parity within the TRIPs framework; 
for the protection of traditional knowledge systems; for an end to bio-piracy and the 
one-way genetic resource flow (reminiscent of the mercantile capitalist era); for the 
development of equitable benefit-sharing mechanisms; for community property rights; 
These are the all rights which emanate from the central claim of knowledge rights of 

19 Rajshree Chandra, "Knowledge as Property", in 'Indigenous Knowledge Rights', 
Oxford University Press, New Delhi, 2010, Page 289. 
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the indigenous/traditional people which are as much aspects of their socio-economic 
rights as rights to food or health."20 

WTO has succeeded in making the IPR law static by limiting the scope of TRIPs for 
further expansion. This is due to the reason that definition of intellectual property 
rights includes only those IPR are accepted that are the outcomes of the negotiation in 
which several power equations became the driving force of the negotiation. 

Society is not static. It is changing rapidly. Law is either a tool to initiate change or a 
mechanism to command the changes which are taking place for different reasons such 
as scientific and technological advancement or social enlightenment and 
consciousness. Law needs to keep pace with changing contours of time for 
accommodating the changes. If law fails to adopt and adapt the changes, it would lose 
its efficacy and purpose. This has happened in case of free trade regime and process 
of globalisation. It could not fulfil its purpose. There has been a successful attempt by 
WTO to confine IPR within particular limit. The Paris Convention 1884 had very few 
matters for the deliberation. With the chfu-,ges of time, from the Berne convention 
onwards, it kept on expanding and took within its ambit more and more subjects. Now 
is the need to include newer subjects into the international IPR regime. This 
expansion of IPR regime is hindered by the developed countries. All attempts by the 
bio-diversity and traditional knowledge rich developing countries to either amend the 
present provisions or include some other newer rights in the present legal :framework 
is thwarted by them. 

There are different systems of recognition of IPR in different countries in the world. 
A true globalisation process must accommodate at least some of the core concerns 
applicable to both developed and developing countries otherwise. TRIPs or WTO 
become the instrument of exploitation by the developed countries. The term itself 
denotes or conveys that any right resulting from intellectual activities of mind and 
brain through cognitive processes in the industrial, commercial, scientific, literary or 
artistic fields have to be considered as 'intellectual property'. Thus it is clear that 
"intellectual property" is a broad concept and can include products and processes not 
forming part of the existing categories of intellectual property, if it is the outcome of 
intellectual processes as just mentioned. In that line of thinking, not only the invention 
fulfilling the criterion of novelty or non-obviousness, but also the knowledge once 
invented by individual or a group (centuries before through research, experimentation 
and through other ways), its preservation, conservation, adaptation, value addition, 
applying for the benefit of human beings including other living creatures and for all 
other human activities, keeping the traditional knowledge lively, educating others and 
transmitting the knowledge in toto to the next generations through the socialisation 
process need tremendous intellectual exercise (might be something less than 
invention). It has to be considered as intellectual property. Hence this traditional 

20 Ibid, Page 280. 

225 



knowledge of the holding community or the society in general is not anything less 
than intellectual property. Non-acceptance of this is really disgusting from the part of 
TRIPS and by no stretch of common sense TRIPs rigid stand can be justified. 

Dr. Vandana Shiva says that "western reductionist method of study and analysis 
basically isolates chemicals and genes from the biological resources. Then this act of 
isolation is considered as an act of invention and creation intellectually and 
materially. But actually the indigenous knowledge gives the information and the leads 
for useful traits in biological organisms. Intellectually, the innovation has already 
been an integral part of indigenous knowledge systems. Materially, the medicinal 
properties for which the patent has been claimed already exist in nature. Hence how 
the act of isolation and separation can be claimed as invention? Treating these acts as 
acts of 'creation' and 'invention' is rooted in the philosophical assumptions of the 
Western industrialised society which defines non-Western cultures as inferior to the 
industrial west and perceives nature as inert and dead matter. The creativity of both 
nature and other cultures is negated and denied. "The legal regimes of IPRs have been 
universalised through TRIPs and WTO is restricted to Western IPR systems reflecting 
the interest of the dominant economic systems of the West-MNCs."21 

Invention is of two types- original invention and non-original invention. There are 
patents, based on modem research which may have invented a new medicinal 
property which is invented for the first time in a plant and as such is novel and non
obvious. But the real concern is about the patents for non-original inventions in the 
traditional knowledge systems of the developing world. There are two systems of 
processes of invention. The former is formal and the latter is informal, that has 
evolved over time. Though as a usual practice, formal system of innovation gets legal 
recognition just to ensure clarity and specificity, but it cannot undermine the 
significance and contributions of informal systems of innovation to the world. There 
are enough of innovations which have already taken place, are taking place and would 
take place in future in an informal way. Many societies in the third world have 
nurtured and refined systems of knowledge of their own, relating to as diverse 
domains as geology, ecology, botany, agriculture, physiology and medicine. These 
informal innovators have, therefore, generated a rich store of traditional knowledge in 
those countries. This informal system of innovation has some similarity with common 
law concept. According to common law practice, law is either updated or a new law is 
added to the existing legal framework most of the time, without a formal process of 
legislation. It is a system where customary practices are valued and have the force of 
law. Traditional knowledge of medicinal plants is also customary in nature. That is 
why, it is quite surprising that U.K or U.S.A and other common law countries do not 
recognise the informal system of innovation, in TRIPs, in different areas including 
traditional knowledge of medicinal plants, by not taking them into account as part of 

21 Vandana Shiva, "Patents: Myths and Realities", in 'Bio-Piracy', Penguin Book s, 
New Delhi, 2001, Page 51. 
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prior art. Non-recognition of informal innovation of traditional knowledge is the fact 
of TRIPS, even accepted by common law countries, where the legal system is 
substantially informal and based on custom. This goes against the basic tenets of 
common law principle. Moreover, it is absolutely irrational if prior art includes only 
formal system of documented knowledge and exclude informal knowledge. In India 
and in other third world developing countries, patent law recognises informal and 
non-documented knowledge as part of prior art. As Article 27.3(b) prescribes a review 
of itself with regard to the optional exceptions to patentability, commencing in 1999, 
the review of Article 27.3(b) is an opportunity to pursue a dialogue about recognition 
and reward for traditional knowledge. This process of review should be initiated and 
completed immediately without wasting any more time. 

There is also a similar observation of Prof. N.S.Gopalakrishnan, a renowned professor 
of IPR, "One of the crucial issues that carne up for consideration in these agreements 
was the question of how to deal with 'knowledge'. It is needless to emphasize the role 
played by the transnational corporations during the last two decades in 
commercialization of knowledge in the name of intellectual property rights. In this 
process they disregarded the traditional knowledge systems, destroyed the existing 
knowledge systems, culture and practices and tried to homogenize the newly 
generated knowledge for commercial gains. They deliberately and constantly 
undermined the knowledge and culture of the traditional and indigenous people. 
These were considered by them as common property for exploitation. On the contrary, 
the results based on their exploitation of the 'common knowledge' are considered as 
private property for further exploitation. These big corporations thus become the 
owners of the new knowledge. They use it exclusively with profit motive and in the 
process the majority of humankind is kept outside the benefit of the new 
knowledge"22

• In the area of this type of non-original invention-where it involves 
products and processes based on traditional knowledge, the present international 
patent system and the system of the follower countries shed light on the limitation of 
preventing the existing traditional knowledge of the genetic resources. It is very 
nicely explained by Prof. N.S.Gopalakrishnan: "The information given by the holders 
of the knowledge, acts as a lead for developing the new product. In this sense there is 
effective interaction between holders of two knowledge systems for the development 
of the new product to claim patent protection. It is true that in some cases the new 
product may be different from the one practiced by the community. But the important 
factor is that it is the basic information provided by the community that enabled the 
modem scientist to develop the new product. It is the sharing of this information that 
entitled the community the right to claim benefit deriving out of the patent system 
utilizing their knowledge base. In this sense the traditional knowledge holder act, in a 

22Dr. Darrell Posey, "Intellectual Property Rights-An Indigenous Affair", 
Anthropology Today (August 1990) as referred by Prof. N.S Gopalakrishnan in 
Diversity Related Inte1lectual Property Rights: GATT Final Act, The Convention on 
Biological Diversity and the Challenges, Academy Law Review, Vol. XVIII 1994, 
Page 263. 
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limited sense, as a 'co-inventor' of the new product sharing his knowledge though in a 
crude form viewed from the perspective of the modem science and patent system."23 

Analysing these, in no uncertain terms, it can be said that TRIPs does not protect 
already existing traditional or individual knowledge base. Unless existing knowledge 
gets recognition and effective protection by new TRIPS, the business houses will 
consider it as common property-free for all and by alteration by their modem 
technological advantages from others, will convert it into private property without any 
benefit being given to the holders of such knowledge. The holders of traditional 
knowledge will also have no right to prevent its exploitation or claim any benefit 
deriving out of it in the absence of legal rights. Lord Denning's famous saying that 
law is an ass has come true in case of TRIPs. 

That was very clever decision to keep the existing knowledge into public domain and 
use it freely by the technologically advanced developed countries. It was a very 
innovative idea of exploitation- a clear example of intellectual dishonesty. With their 
technological advancement and state of the art, they can derive something innovative 
or so called new thing from the maximum use of the existing knowledge of all the 
technoiogicaily disadvantaged developing and under-developed countries, which the 
latter countries will not be able to do even if they have legal right to use the existing 
knowledge of whole world. Every country is not on equal standing on knowledge, 
technological know-how and state of the art and most importantly investment of 
money for research and development. Additionally, the most intelligent brains of 
those countries have been purchased by developed nations and they are working the 
research institutes and big corporations in developed countries. So this public domain 
concept is a farce and practices latent inequality in the entire TRIPs legal framework 
and discriminates against developing and under-developed bio-rich nations. 

The concern in this regard is conspicuous inasmuch as the freedom of the developing 
countries to legislate independently for intellectual property protection is taken away 
by making it obligatory to follow international standards in this regard. In this 
context the provisions relating to Trade Related Intellectual Property Rights (TRIPS) 
in the GATT final Act in the recently concluded GATT negotiations assume 
importance. These provisions make it obligatory on the part of contracting parties to 
change their intellectual property laws in accordance with the GATT Final Act (now 
WTO). The TRIPs agreement in the GATT Final Act is a concerted and calculated 
effort of the holders of intellectual property to declare them as private rights. It is also 
an attempt to internationalize the intellectual property regime for the benefit of the 
owners of intellectual property who are global traders. The uniform norms they 
wanted to enforce on all the trading partners will enable them to keep weak nations 

23 Prof. N.S.Gopalakrishnan, "TRIPS and Protection of Traditional Knowledge of 
Genetic Resources: New Challenges to the Patent System", European Intellectual 
Property Review, January, 2005, Page 11. 
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always technology-dependent and stall the efforts of some of these nations to become 
self-reliant in many areas.24 

It is mandatory on the part of contracting parties to GATT (now WTO) to provide 
patent protection to any invention, whether product or process, in all fields of 
technology. This is available only to inventions which are new, involve an inventive 
step, and are capable of industrial application. It is also clear that patents are available 
and the rights enjoyable without discrimination as to the place of invention, the field 
of technology and whether products are imported or locally produced. The impact of 
the provision is far-reaching. It takes away the right of sovereign states to decide the 
patentable subject matter within their territory according to their social, economic and 
industrial needs. It also takes away the rights of the state to discriminate the 
inventions on the ground that it is not locally produced for the benefit of the country. 
It also denies the right of the state to have different standards on novelty and utility 
depending upon their industrial growth. These provisions are very important 
especially in the field of new technologies like bio-technology.25 

According to the provisions of the TRIPs agreement certain products of genetic 
material are completely exempted from the protection of intellectual property rights 
while some other products can be protected through a sui generis system. But the 
parties are bound to give patent protection to certain other products. Thus according to 
Article 27(3)(b) parties must give patent to 'micro-organisms' and 'non-biological 
and micro-biological processes' for the product of plants and animals. Similarly 
parties are bound to give patent or effective sui generis protection or any combination 
thereof for plant varieties. What is kept out of protection according to the provision is 
only 'animals' and 'biological process for the production of plants and animals'. Thus 
it is clear that only very limited products and processes produced from genetic 
materials are kept outside the domain of one or the other form of intellectual property 
protection.Z6 

Excluding these, there is also false invention. The product or the process not only 
derives or draws upon but also consist of the traditional knowledge of the subject 
matter. In these cases patent is obtained by suppressing the 'prior art' or not 
disclosing the documents. There are thousands and thousands of patents have been 
obtained in various countries in this way. 

TRIPs is not based on true democratic principles while honouring the sovereignty of 
the countries and protecting equal rights of them. This is the main reason for the 
negation of traditional knowledge protection. According to Vandana Shiva the TRIPs 
is based on the concept of bio-imperialism-the belief that only the knowledge and 

24 Prof. N.S. Gopalakrishnan, "Diversity Related Intellectual Property Rights: GATT 
Final Act, the Convention on Biological Diversity and The Challenges", Academy 
Law Review, Vol. XVIII 1994 Page 270. 
25 Ibid, Page 271. 
26 Ibid, Page 271-272. 
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production of Western corporations need protection. If unchallenged and not 
amended, TRIPS will become an instrument of for displacing and dispensing with the 
knowledge, resources and rights of Third world peoples, especially those who depend 
on bio-diversity for their livelihoods and who are the original owners and innovators 
in the utilisation of bio-diversity.27 The consequences of TRIPs substantially 
vindicated her concerns. In addition to that concerns, she says that TRIPs is based on 
a highly restricted concept of innovation. The first restriction is the shift from 
common rights to private rights. The second restriction of IPRs is that they are 
recognised only when knowledge and innovation generate profits, not when they meet 
social needs?8 Profits and capital accumulation are the only ends of creativity; social 
good is no longer recognised. By denying the creativity of nature and other cultures 
even when that creativity is exploited for commercial gain, IPRs becomes another 
name of intellectual theft and bio-piracy. Simultaneously, people's assertion of their 
customary and collective rights to knowledge and resources is turned into 'piracy' and 
'theft' ?9 

CONVENTION ON BIOLOGICAL DIVERSITY -CBD 

An important event happened when United Nations Conference on Environment and 
Development (UNCED), which met in Rio de Jeneiro in 1992 under the auspices of 
UNEP. To encourage the protection of biological diversity by national governments, 
Convention on Biological Diversity (CBD), an international legal binding treaty, was 
adopted there, to promote the conservation of biological diversity, the sustainable use 
of its components and the fair and equitable sharing of benefits arising out of the 
utilization of genetic resources. Provisions on the respect and recognition of TK are a 
key element of the CBD, and important work is under way within the CBD 
framework to implement these 
provisions. It is one of the international laws which deal with the traditional 
knowledge of biological resources as part of bio-diversity protection of this world . 

. CBD is a very sincere and serious global initiative of United Nations Organisation
UNO. 

DEFINING BIODIVERSITY30 

"Biological diversity" means the variability among living organisms from all sources 
including, inter alia, terrestrial, marine and other aquatic ecosystems and the 

27 Vandana Shiva, "Biopiracy: The Plunder ofNature and Knowledge", in 
'Biodiversity and People's Knowledge', RFSTE, New Delhi, 1997, Page 81. 
28 See, Article 27.1, TRIPs, to be considered an IPR, invention has to be capable of 
industrial application. 
29 Vandana Shiva, "Biopiracy: The Plunder ofNature and Knowledge", in 
'Knowledge, Creativity and IPRs', RFSTE, New Delhi, 1997, Page 10. 

30 Article 2, CBD. 
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ecological complexes of which they are part; this includes diversity within species, 
between species and of ecosystems. In general, the medicinal plants of India or 
elsewhere are species ofbio-diversity. 

BIOLOGICAL RESOURCES31 

'Biological resources' includes genetic resources, organisms or parts thereof, 
populations, or any other biotic component of ecosystems with actual or potential use 
or value for humanity. It includes within its ambit the bio-chemical ingredients or 
components of plants. 

PREAMBLE OF CBD 

Being conscious about the intrinsic value and specifically the ecological, genetic, 
social, economic, scientific, educational, cultural, recreational and aesthetic values of 
biodiversity and 
the importance of it for evolution and for maintaining life sustaining systems of the 
biosphere, CBD affirms that the conservation of biological diversity is a common 
concern of humankind and reaffirms 
sovereign rights of the states over their own biological resources where States are 

responsible for conserving their biological diversity and for using their biological 
resources in a sustainable manner because it is determined to conserve and 
sustainably use biological diversity for the benefit of present and future generations. 
This Convention is really concerned as biological diversity is being significantly 
reduced by certain human activities and things that it is vital to anticipate, prevent and 
attack the causes of significant reduction or loss of biological diversity and aware the 
general lack of information and knowledge regarding biological diversity and of the 
urgent need to develop scientific, technical and institutional capacities to provide the 
basic understanding upon which to plan and implement appropriate measures. 
Specifically about traditional knowledge CBD recognizes the close and traditional 
dependence of many indigenous and local communities embodying traditional 
lifestyles on biological resources, and the desirability of sharing equitably benefits 
arising from the use of traditional knowledge, innovations and practices relevant to 
the conservation of biological diversity and the sustainable use of its components. For 
the conservation and sustainable use of biodiversity, 
this convention gives stress on the importance and the need to promote, international, 

regional and global cooperation among States, intergovernmental organizations and 
NGOs. It expects that ultimately, the conservation and sustainable use of biological 
diversity will strengthen friendly relations among States and contribute to peace for 
humankind. So CBD desires to enhance and complement existing international 
arrangements for the conservation of biological diversity and sustainable use of its 
components. 

31 Article 2, CBD. 

231 



OBJECTIVES OF CBD32 

The objectives of this Convention, to be pursued in accordance with its relevant 
provisions, are the conservation of biological diversity, the sustainable use of its 
components and the fair and equitable sharing of the benefits arising out of the 
utilization of genetic resources, including by appropriate access to genetic resources 
and by appropriate transfer of relevant technologies, taking into account all rights 
over those resources and to technologies, and by appropriate funding. 

PRINCIPLE33 

States have, in accordance with the Charter of the United Nations and the principles 
of international law, the sovereign right to exploit· their own resources pursuant to 
their own environmental policies, and the responsibility to ensure that activities within 
their jurisdiction or control do not cause damage to the environment of other States or 
of areas beyond the limits of national jurisdiction. 

COOP ERA TION34 

Each Contracting Party shall, as far as possible and as appropriate, cooperate with 
other ContraCting Parties, directly or, where appropriate, through competent 
international organizations, in respect of areas beyond national jurisdiction and on 
other matters of mutual interest, for the conservation and sustainable use ofbiological 
diversity. 

IN-SITU CONSERVATION35 

Each Contracting Party shall, as far as possible and as appropriate: (a) Establish a 
system of protected areas or areas where special measures need to be taken to 
conserve biological diversity; (b) Develop, where necessary, guidelines for the 
selection, establishment and management of protected areas or areas where special 
measures need to be taken to conserve biological diversity; (c) Regulate or manage 
biological resources important for the conservation of biological diversity whether 
within or outside protected areas, with a view to ensuring their conservation and 
sustainable use; (d) Promote the protection of ecosystems, natural habitats and the 
maintenance of viable populations of species in natural surroundings; (e) Promote 
environmentally sound and sustainable development in areas adjacent to protected 
areas with a view to furthering protection of these areas; (f) Rehabilitate and restore 
degraded ecosystems and promote the recovery of threatened species, inter alia, 
through the development and implementation of plans or other management 

320bjectives, Convention on Bio-logical Diversity, 1994, Article 1, CBD. 
33 Article 3, CBD. 
34 Article 5, CBD. 
35 Article 8, CBD. 
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strategies; (g) Establish or maintain means to regulate, manage or control the risks 
associated with the use and release of living modified organisms resulting from 
biotechnology which are likely to have adverse environmental impacts that could 
affect the conservation and sustainable use of biological diversity, taking also into 
account the risks to human health; (h) Prevent the introduction of, control or eradicate 
those alien species which threaten ecosystems, habitats or species; (i) Endeavour to 
provide the conditions needed for compatibility between present uses and the 
conservation of biological diversity and the sustainable use of its components; (j) 
Subject to its national legislation, respect, preserve and maintain knowledge, 
innovations and practices of indigenous and local communities embodying traditional 
lifestyles relevant for the conservation and sustainable use of biological diversity and 
promote their wider application with the approval and involvement of the holders of 
such knowledge, innovations and practices and encourage the equitable sharing of the 
benefits arising from the utilization of such knowledge, innovations and practices; (k) 
Develop or maintain necessary legislation and/or other regulatory provisions for the 
protection of threatened species and populations; (l) Where a significant adverse 
effect on biological diversity has been determined pursuant to Article 7, regulate or 
manage the relevant processes and categories of activities; and (m) Cooperate in 
providing financial and other support for in-situ conservation outlined in 
subparagraphs (a) to (!}above, particularly to developing countries. 

EX-SITU CONSERVATION36 

Each Contracting Party shall, as far as possible and as appropriate, and predominantly 
for the purpose of complementing in-situ measures: (a) Adopt measures for the ex-situ 
conservation of components of biological diversity, preferably in the country of origin 
of such components; (b) Establish and maintain facilities for ex-situ conservation of 
and research on plants, animals and micro- organisms, preferably in the country of 
origin of genetic resources; (c) Adopt measures for the recovery and rehabilitation of 
threatened species and for their reintroduction into their natural habitats under 
appropriate conditions; (d) Regulate and manage collection of biological resources 
from natural habitats for ex-situ conservation purposes so as not to threaten 
ecosystems and in-situ populations of species, except where special temporary ex-situ 
measures are required under subparagraph (c) above; and (e) Cooperate in providing 
financial and other support for ex-situ conservation outlined in subparagraphs (a) to 
(d) above and in the establishment and maintenance of ex- situ conservation facilities 
in developing countries. 

SUSTAINABLE USE OF COMPONENTS OF BILOGICAL DIVERSITY37 

Each Contracting Party shall, as far as possible and as appropriate: 

36 Article 9, CBD. 
37 A . l rt1c e 10, CBD. 
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(a) Integrate consideration of the conservation and sustainable use of biological 
resources into national decision-making; (b) Adopt measures relating to the use of 
biological resources to avoid or minimize adverse impacts on biological diversity; (c) 
Protect and encourage customary use of biological resources in accordance with 
traditional cultural practices that are compatible with conservation or sustainable use 
requirements; (d) Support local populations to develop and implement remedial action 
in degraded areas where biological diversity has been reduced; and 
(e) Encourage cooperation between its governmental authorities and its private sector 
in developing methods for sustainable use of biological resources. 

ACCESS TO GENETIC RESOURSES38 

1. Recognizing the sovereign rights of States over their natural resources, the 
authority to determine access to genetic resources rests with the national governments 
and is subject to national legislation. 2. Each Contracting Party shall endeavour to 
create conditions to facilitate access to genetic resources for environmentally sound 
uses by other Contracting Parties and not to impose restrictions that run counter to the 
objectives of this Convention. 3. For the purpose of this Convention, the genetic 
resources being provided by a Contracting Party, as referred to in this Article and 
Articles 16 and 19, are only those that are provided by Contracting Parties that are 
countries of origin of such resources or by the Parties that have acquired the genetic 
resources in accordance with this Convention. 4. Access, where granted, shall be on 
mutually agreed terms and subject to the provisions of this Article. 5. Access to 
genetic resources shaH be subject to prior informed consent of the Contracting Party 
providing such resources, unless otherwise determined by that Party. 6. Each 
Contracting Party shall endeavour to develop and carry out scientific research based 
on genetic resources provided by other Contracting Parties with the full participation 
of, and where possible in, such Contracting Parties. 7. Each Contracting Party shall 
take legislative, administrative or policy measures, as appropriate, and in accordance 
with Articles 16 and 19 and, where necessary, through the financial mechanism 
established by Articles 20 and 21 with the aim of sharing in a fair and equitable way 
the results of research and development and the benefits arising from the commercial 
and other utilization of genetic resources with the Contracting Party providing such 
resources. Such sharing shall be upon mutually agreed terms. 

PROTOCOL ON CBD-SOME REFLECTIONS39 

There is a new development regarding CBD. A protocol is going to be implemented. 
The Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable 
Sharing of Benefits arising from their Utilisation to the Convention on Biological 

38 Article 15, CBD. 
39 Available at 
http://www.wipo.int/wipolex/en/other treaties/text.jsp?doe id= 152423&file id=2029 
56. Visited 6th July 2011 at 7.21 PM. 

234 



Diversity has come up. This Protocol shall be open to the State Parties and regional 
economic integration organizations to the Convention for ratification through 
signatures at the UNO from 2 February 2011 to 1 February 2012. This Protocol shall 
enter into force on the 19th day after the submission of the fiftieth instrument of 
ratification, acceptance, approval or accession by the States or regional economic 
integration organizations to the Convention. The date of enforceability of this 
Protocol on the above mentioned States or regional economic integration 
organizations those ratifY, accept or approve this Protocol or accede, shall be decided 
accordingly either counting the date of its ratification etc or in general of the fiftieth 
ratification etc. 

On certain twenty-six issues40(some of them have been cited) there is or has to be an 
agreement of all the joining countries to follow the protocol- the system of rules and 
acceptable behaviour and thereby by committing all of them to the achievement of 
objectives of this formal agreement. These are essentially very important for the 
fulfilment of the objectives of this protocol where TK is an inalienable part of CBD. 
At the outset the protocol recalls that the fair and equitable sharing of benefits arising 
from the utilization of genetic resources is one of three core objectives of the 
Convention it recognises that this Protocol pursues the implementation of this 
objective within the Convention. It reaffirms the sovereign rights of States over their 
natural resources and according to the provisions of the Convention. It also 
acknowledges the potential role of access and benefit-sharing to contribute to the 
conservation and sustainable use of biological diversity, poverty eradication and 
environmental sustainability and thereby contributing to achieving the Millennium 
Development Goals. It further gives recognition of the importance of promoting 
equity and fairness in negotiation of mutually agreed terms between providers and 
users of genetic resources and innovative solution is required to address the fair and 
equitable sharing of benefits derived from the utilization of genetic resources and 
traditional knowledge associated with genetic resources that occur in trans-boundary 
situations or for which it is not possible to grant or obtain prior informed consent 
This protocol recognises another the important subject i.e., providing legal certainty 
with respect to access to genetic resources and the fair and equitable sharing of 
benefits arising from their utilization and that international instruments related to 
access and benefit-sharing should be mutually supportive with a view to achieving the 
objectives of the Convention. By recalling the relevance of Article 8(j) of the 
Convention, it takes the note that the interrelationship between genetic resources and 
traditional knowledge, their inseparable nature for indigenous and local communities, 
the importance of the traditional knowledge for the conservation of biological 
diversity and the sustainable use of its components, and for the sustainable livelihoods 
of these communities. Another important thing is that it recognises the diversity of 
circumstances in which traditional knowledge associated with genetic resources is 
held or owned by indigenous and local communities and further recognises the unique 
circumstances where traditional knowledge associated with genetic resources is held 

40 See the first part ofNagoya ProtocoL 
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in countries, which may be oral, documented or in other forms, reflecting a rich 
cultural heritage relevant for conservation and sustainable use ofbiological diversity. 

Article 1 sets the objectives of Nagoya Protocol. These are: the fair and equitable 
sharing of the benefits arising from the utilization of genetic resources, including by 
appropriate access to genetic resources and by appropriate transfer of relevant 
technologies, taking into account all rights over those resources and to technologies, 
and by appropriate funding, thereby contributing to the conservation of biological 
diversity and the sustainable use of its components. On its scope Article 3 of the 
protocol says apart from general genetic resources that this protocol shall also apply 
to traditional knowledge associated with genetic resources within and to the benefits 
arising from the utilization of such knowledge. Article 4 is on the relationship with 
other international agreements and instruments. Among other things it says that the 
provisions of this Protocol shall not affect the rights and obligations of any Party 
deriving from any existing international agreement, except where the exercise of those 
rights and obligations would cause a serious damage or threat to biological diversity 
and the Protocol shall be implemented in a mutually supportive manner with other 
international instruments relevant to this ProtocoL Article 5 deals with fair and 
equitable benefit-sharing. It says that the benefits arising from the utilization of 
genetic resources as well as subsequent applications and commercialization shall be 
shared in a fair and equitable way with the Party providing such resources, that is the 
country of origin of such resources or a Party that has acquired the genetic resources 
in accordance with the Convention, which will be upon mutually agreed terms etc. 
Article 6 is about the method of access to genetic resources in general. Article 7 is 
especially for the access to traditional knowledge associated with genetic resources It 
is: In accordance with domestic law, each Party shall take measures, as appropriate, 
with the aim of ensuring that traditional knowledge associated with genetic resources 
that is held by indigenous and local communities is accessed with the prior and 
inforn1ed consent or approval and involvement of these indigenous and local 
communities and on the mutually agreed terms. Another important issue Article 10 
touches upon. It is the global multilateral benefit-sharing mechanism which states that 
the Parties shall consider the need for and modalities of a global multilateral benefit
sharing mechanism to address the fair and equitable sharing of benefits derived from 
the utilization of genetic resources and traditional knowledge associated with genetic 
resources that occur in trans-boundary situations or for which it is not possible to 
grant or obtain prior informed consent. While talking about another aspect of TK 
associated with genetic resources, Article 12 says apart from other matters that on 
implementing their obligations under this Protocol, Parties shall in accordance with 
domestic law take into consideration indigenous and local communities' customary 
laws, community protocols and procedures, as applicable, with respect to traditional 
knowledge associated with genetic resources and as far as possible, not restrict the 
customary use and exchange of genetic resources and associated traditional 
knowledge within and amongst indigenous and local communities. Article 15 
mandates that the compliance with the domestic legislation or regularity requirements 
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on access and benefit-sharing in general. Article 16 directs the compliance with 
domestic legislation or regulatory requirements on access and benefit-sharing for 
traditional knowledge associated with genetic resources. Mainly it says that each 
Party shall take appropriate, effective and proportionate legislative, administrative or 
policy measures, as appropriate, to provide that traditional knowledge associated with 
genetic resources utilized within their jurisdiction has been accessed in accordance 
with prior informed consent or approval and involvement of indigenous and local 
communities and that mutually agreed terms have been established, as required by 
domestic access and benefit-sharing legislation or regulatory requirements of the other 
Party where such indigenous and local communities are located. Article 17 makes 
provision for the monitoring of the utilisation of genetic resources. Article 21 
emphasises the awareness-raising by advising that each Party shall take various types 
of measures to raise awareness of the importance of genetic resources and traditional 
knowledge associated with genetic resources, and related access and benefit-sharing 
issues. There is a provision suggesting the monetary and non-monetary benefits. 
These are: I. Monetary benefits may include, but not be limited to: (a) Access fees/fee 
per sample collected or otherwise acquired; (b) Up-front payments; (c) Milestone 
payments; (d) Payment of royalties; (e) Licence fees in case of commercialization; (f) 
Special fees to be paid to trust funds supporting conservation and sustainable use of 
biodiversity; (g) Salaries and preferential terms where mutually agreed; (h) Research 
funding; (i) Joint ventures; G) Joint ownership of relevant intellectual property rights. 
2. Non-monetary benefits may include, but not be limited to: (a) Sharing of research 
and development results; (b) Collaboration, cooperation and contribution in scientific 
research and development programmes, particularly biotechnological research 
activities, where possible in the Party providing genetic resources; (c) Participation in 
product development; (d) Collaboration, cooperation and contribution in education 
and training; (e) Admittance to ex situ facilities of genetic resources and to databases; 
(f) Transfer to the provider of the genetic resources of knowledge and technology 
under fair and most favourable terms, including on concessional and preferential 
terms where agreed, in particular, knowledge and technology that make use of genetic 
resources, including biotechnology, or that are relevant to the conservation and 
sustainable utilization of biological diversity; (g)Strengthening capacities for 
technology transfer; (h) Institutional capacity-building; (i)Human and material 
resources to strengthen the capacities for the administration and enforcement of 
access regulations; (j) Training related to genetic resources with the full participation 
of countries providing genetic resources, and where possible, in such countries; (k) 
Access to scientific information relevant to conservation and sustainable use of 
biological diversity, including biological inventories and taxonomic studies; (I) 
Contributions to the local economy; (m) Research directed towards priority needs, 
such as health and food security, taking into account domestic uses of genetic 
resources in the Party providing genetic resources; (n)Institutional and professional 
relationships that can arise from an access and benefit-sharing agreement and 
subsequent collaborative activities; (o) Food and livelihood security benefits; (p) 
Social recognition; (q)Joint ownership of relevant intellectual property rights. 
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ANALYSIS OF CONVENTION ON BIOLOGICAL DIVERSITY 

It has to be kept in mind that aim of CBD is biological diversity protection, where 
traditional knowledge associated with medicinal plants is part of it. CBD for the first 
time explicitly recognises the importance of traditional knowledge and the rights of 
the holders of such knowledge. It has accommodated the various longstanding 
demands of the bio-diversity rich countries to protect the plants and biological 
resources from biopiracy. The Convention on Biological Diversity (CBD) is a 
landmark in the environment and development field, as it takes for the first time a 
comprehensive rather than a sectoral approach for the protection of Earth's 
biodiversity. The concept of 'protection' in CBD is multifaceted and rather 
comprehensive in its approach. Simultaneously, this convention has all the 
potentialities to protect medicinal plants and related traditional knowledge within its 
framework which can be exploited to the maximum possible advantage. Biodiversity 
convention has also proved to be one of the liveliest forums for the issues concerning 
traditional knowledge partly because it is a near universal treaty and partly because it 
is much more open than other forums. "CBD has three main objectives, (i) conserving 
biological diversity, (ii) using biological diversity in a sustainable fashion and (iii) 
sharing the benefits of biological diversity fairly and equitably."41 India became a 
party to this international treaty in 1994. 

CBD is a major international convention of UNO that for the first time that settles a 
longstanding ownership disputes over the biological diversities. It fundamentally 
conceptualises to whom biological diversity belongs. CBD recognises community 
knowledge; rights of indigenous cultures to preserve and protect their knowledge and 
resources assign the ownership of biodiversity of indigenous communities albeit 
through the State. It means that it also recognises that Nation States have sovereign 
rights over their biological resources, and that the access and use of those resources 
should be detennined by appropriate national legislations. With this legal recognition 
of sovereign rights over the biological resources, now the States have acquired 
recognition of the legal rights over huge numbers of biological resources which are 
not the biological resources of the indigenous communities. These are the properties 
of the society in general in a country. With this recognition, Indian medicinal plants 
and its traditional knowledge protection get an encouraging and a very positive 
assertion. Historical(y, biological resources were part of the 'global commons' based 
on the premise that they were the common heritage of mankind The moral position 
taken by the United Nations FAG buttressed this position stating that, 'The major 
plants of the world are not owned by any one people but are rather quite literally a 
part of our human heritage of the past' This means, in other words, that plant genetic 
resources were free goods which entails only the cost of collection. Free availability 
mandated unrestricted exchange of plant genn-plasms among plant breeders and 
other scientists. The norm of free exchange had been sufficient to maintain the 

41 Environment Audit Report, Report No. 17 of 2010-2011. 
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relatively free international flow of plant genetic material stored in the gene banks 
across the world The notion of state sovereignty over biological resources changed 
this. CBD might have had in mind the historical asymmetry in the flow of germ
plasms, which was largely uni-directional from the South to the North, in vesting 
states with an opportunity to regulate access to plant resources and to deny that 
access if they considered to it to be inimical to their national interests. State 
ownership of biological resources re-conceptualised these resources, and the 
knowledge embedded within them, as something that belonged to an entity (in the case 
of nation states) or to people (in the case of indigenous people or private owners). 
The vary language of ownership, property and hence compensation that the CBD 
introduced in relation to biological resources was essential to the emergence of both 
the notion of intellectual property rights in biological resources as well as to the 
emergence of the debate on the rights that indigenous people pressed-rights to, what 
now considered, 'their resources' and 'their knowledge '.42 

The convention suggests two types of conservation of biological diversity. The former 
is in-situ conservation. It means the preservation in the original and natural place and 
environment of those particular plants instead of being moved to another place. 
According to Article 8 (j), this includes respect, preservation and maintenance of 
knowledge, innovations and practices of indigenous and local communities, 
embodying traditional lifestyles relevant for the conservation and sustainable use of 
those medicinal plants, meeting the demands of the present generations without 
compromising the demands of the future generations and promote their wider 
application with the approval and involvement of the holders of such knowledge and 
encourage the equitable sharing of the benefits arising from the utilization of such 
knowledge, innovations and practices. This is a very significant approach as CBD 
provides for the conservation of biodiversity with its sustainable utilization. Another 
type of conservation is ex-situ conservation. It means that the preservation in a place 
outside of the natural habitat, by creating such atmosphere which are congenial for 
those medicinal plants. The resolutions of CBD is to a great extent comprehensive; 
because according to CBD, the conservation includes preservation, sustainable use of 
the resources, commercialisation and benefit sharing with the owners if is used 
commercially etc. 

One of the important recommendations which in a way settled the disputes about the 
ownership issue of the biological resources is Article 15 (a). This Article recognises 
the sovereign rights of States over their natural resources. The authority to determine 
access to genetic resources rests with the national governments subject to national 
legislation. It also recognizes the role of traditional knowledge of local and 
indigenous communities in the conservation, development and utilization of 
biological and genetic resources. Though it is a welcome step, the Article does not 

42 Rajshree Chandra, "Knowledge as Property", in 'Indigenous Knowledge Rights', 
Oxford University Press, New Delhi, 2010, P 287. 
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give ownership over biological resources and related traditional knowledge to the 
indigenous community. The States should not take control of the resources which are 
exclusively the traditional knowledge of some indigenous communities but only that 
are available out of the indigenous domain. There is mandate to the states to 
determine the terms of access to these resources. CBD is appreciable as it is in favour 
of the prior informed consent ofthe holders of the traditional knowledge to be taken 
by those who want to commercialise it. 

One major weakness of CBD is that it leaves the protection of the traditional 
knowledge, innovations and practices in the absolute discretion of State parties. 
Some State parties to the CBD may in fact invoke Article 8 G) not to undertake any 
measures that protect traditional knowledge as it is "subject to national legislation" 
and that national legislation might not live up to the expectations of the knowledge 
holders community and the very basic object of CBD would be frustrated. 

Though there are reasons for criticism for its shortcomings, yet it can be said that it 
has very near to perfection theoretically, More or less it has everything to fight 
against biopiracy. The success of CBD depends on the agreement of all major 
countries of the world and its full implementation. But its actual success of CBD in 
protecting the traditional knowledge of the society or indigenous community as part 
of biological diversity protection would be judged by various ways. Firstly, whether 
it could lead to revocation of all the international and national patents which were 
granted on non-original inventions over which there were traditional knowledge 
about medicine or not. Secondly, after the full implementation of CBD, whether the 
granting of patents for non-original inventions over traditional knowledge of the 
medicinal value of the plants has been stopped totally or not. There is one more way 
to judge success of CBD, by assessing whether the developed countries which are the 
signatories of CBD i.e. USA or Germany (where there are incidents of biopiracy) are 
amending or altering their national laws to proscribe biopiracy or granting of patents 
where prior art is of written or oral description, according to CBD. Till date this has 
not been done. This raises the concern for the actual protection of traditional 
knowledge in those countries. The question has become pertinent due to the reason 
that though CBD allows the countries to enact laws to regulate access to genetic 
resources including medicinal plants within their geographical areas, but actually it 

has failed to stop the expropriation of medicinal plants and related traditional 
knowledge by countries, companies and research institutions from the North. 
Ironically, the most controversial cases of biopiracy occurred after CBD came .into 
force inl992. So, unless it is newly enacted or present law is modified in these 
countries, there is no hope. 

Moreover, CBD as an international law to protect biological diversity which implies 
the protection of traditional knowledge of the medicinal plants is coming in the way 
of TRIPs. The purpose of the two instruments which have such profound impact on 
traditional knowledge is very different. TRIPs is an instrument for trade and profit 
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and CBD for conservation and sustainability. Both exclude each other. This shakes 
the very basis of United Nations Organisation. The success of CBD would largely 
depend on its ability to exclude TRIPs. provisions or reshaping TRIPs. Though the 
time is short but to overcome this weakness, it can take correctional measures to the 
wronged nations and societies while recognising equality of nations and respecting 
each nation's sovereignty. 'Might' cannot be the right in post modem civilisation in 
21st century. This is one of the difficulties of international law when there is no 
unanimity of voice of the international community and exertion of pressure. by the 
strong countries is a factor. This is one reason for the steady and smooth 
development of international law on a particular subject. Another reason is the 
conflict between fairness and unfairness, reasonableness or unreasonableness of a 
one set of international law and multi sets of international laws. This is against the 
basic tenets of democracy and principle of equality of Nation States. CBD itself is 
some steps forward in this direction to have a fair and reasonable international law, 
but due to these problems, it is not fulfilling its objectives and has become a mute 
spectator of international biopiracy. 

CBD advices the cooperation among the countries for the conservation of bio
diversity, but in reality for traditional knowledge related bio-diversity, there is no 
effective cooperation as such. Some developed countries like U.S.A. have not ratified 
it. Let it be accepted by those countries which commercialise traditional knowledge 
unfairly and unethically. Let it be seen how much it can do for the protection of TK or 
be another example of failure. Time has not come to say anything encouraging. It is in 
a very nascent stage in the making of an internationally binding law. In India's legal 
context, though India has a Biodiversity Act to protect biodiversity especially 
traditional knowledge of genetic resources of the plants, enacted some years before, in 
furtherance of CBD, nothing substantial and positive outcome for the medicinal plants 
associated with TK is visible. 

OBSERVATION OF PROF. N.S.GOPALAKRISHNAN ON CBD 

The major concern of the Rio Summit was protection of the rights of people who are 
custodians of the bio-diversity on the one hand and the constant demand of 
technology-rich developed countries backed by big transnational corporations for 
access to the genetic material for research and commercial exploitation for 
profit ....... Though there is no mention of protection of rights of the technology 
holders in the preamble, the objectives of the Convention attempt to make a balance 
between rights of owners of genetic material and that of the technology holders who 
could exploit the resources. It is clear from the objectives that while recognizing the 
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right over resources, there is an emphasis on the importance of protecting rights of 
the user ofresources.43 

The above provision in the convention is a clear understanding that contracting parties 
have the right to recognize and protect existing traditional knowledge system. This is 
beneficial to the gene rich south inasmuch as it enables the State to protect the rights 
of people over their existing knowledge system. These provisions also enable the 
State to empower the holders of traditional knowledge system with diversity-related 
intellectual property rights to bargain with the exploitation of their knowledge. Unless 
the state through legislation recognize and protect these traditional knowledge 
systems, the exploiters will consider this as common property and by alteration they 
will convert this into private property without any benefit being given to the holders 
of traditional knowledge systems. The holders of traditional knowledge will also have 
no right to prevent its exploitation or claim any benefit deriving out of it in the 
absence oflegal rights.44 

The significant outcome of the Convention is the recognition ofthe sovereign right of 
states over their natural resources including genetic materials. It is also quite pertinent 
to note that the right of the state to provide access to genetic resources rests with the 
national government and is subject to national legislation. While exercising the power 
under the Article, the state must recognize the ownership right of people over the bio
diversity which is the product of use of traditional knowledge systems. This is 
significant because access to genetic resources shall be based on prior informed 
consent of the provider of such resource on mutually agreed terms and the parties 
have to recognize the trade-related intellectual property rights on the new products 
and technologies. Thus it is clear that if the contracting parties in possession of 
genetic resources are not careful to protect the interest of the holders of these 
resources, there is every possibility of the technology rich nations exploiting the 
resources without returns. The consequence is the obligation to recognize the 
intellectual property rights in the new products developed out of the genetic materials. 
The government can also include safeguards regarding the ways through which one 
could find out whether the access to bio-diversity was based on 'prior informed 
consent'. A significant role can be played by government in this regard by 
incorporating appropriate terms and conditions into the agreement on transfer of 
genetic materials.45 

43 Prof. N.S. Gopalakrishnan, "Diversity Related Intellectual Property Rights: GATT 
Final Act, the Convention on Biological Diversity and The Challenges", Academy 
Law Review, Vol. XVIII, 1994 Page 263. 
44 Ibid, Page 267-268. 
45 Ibid, 268-269. 
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WORLD INTELLECTUAL PROPERTY ORGANISATION (WIPO) 

The World Intellectual Property Organization (WIPO) is a specialized agency of the 
United Nations46

• It was the outcome of an agreement between UNO and WIPO. 
WIPO was formally created by the Convention Establishing the World Intellectual 
Property Organization, which entered into force on April 26, 1970. It was established 
with the objectives to promote the protection of intellectual property throughout the 
world through cooperation among States and, where appropriate, in collaboration with 
any other international organization and to ensure administrative cooperation among 
the Unions.47 The Agreement marked a transition for WIPO from the mandate it 
inherited in 1967 from BIRPI48

• WIPO expanded its role and further demonstrated the 
importance of intellectual property rights in the management of globalized trade in 
1996 by entering into a cooperation agreement with the World Trade Organization 
(WTO). World Intellectual Property Organization of today-a dynamic entity with 184 
member States, and with a mission and a mandate that are constantly growing. WIPO 
expanded its role and further demonstrated the importance of intellectual property 
rights in the management of globalized trade in 1996 by entering into a cooperation 
agreement with the World Trade Organization (WTO). WIPO administers 24 treaties 
(three of those jointly with other international organizations) and carries out a rich and 
varied program of work, through its member States. "The United Nations recognizes 
the World Intellectual Property Organization as a specialized agency and as being 
responsible for taking appropriate action in accordance with its basic instrument, 
treaties and agreements administered by it and inter alia, for promoting creative 
intellectual activity and for facilitating the transfer of technology related to industrial 
property to the developing countries in order to accelerate economic, social and 
cultural development, subject to the competence and responsibilities of the United 
Nations and its organs, particularly the UNCTD, the UNDP and the UNIDO as well 
as of the UNESCO and of other agencies within the United Nations system".49 

46 Agreement between the United Nations and the World Intellectual Property 
Organization, in consideration of the provisions in Article 57 of the Charter of the 
United Nations and of Article 13, paragraph (1), of the Convention Establishing the 
World Intellectual Property Organization, the United Nations and the World 
Intellectual Property Organization. Available at 
http://www.wipo.int/treaties/en/agreement/index.html. Visited on 14the May, 2011 at 
10.02 AM. 
47 Article 3, Convention Establishing the World intellectual Property Organization 
(Signed at Stockholm on July 14, 1967 and as amended on September 28, 1979). 
Available at http://www .wipo.int/treaties/en/convention/trtdocs wo029 .html. Visited 
on 14th May, 2011 at 10.18 AM. 
48 United International Bureaux for the Protection of Intellectual Property, which had 
been established in 1893 to administer the Berne Convention for the Protection of 
Literary and Artistic Works and the Paris Convention for the Protection of Industrial 
Property. 
49 Ibid, Article 1 . 
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PREAMBLE 5° 

Desiring to contribute to better understanding and co-operation among States for their 
mutual benefit on the basis of respect for their sovereignty and equality; Desiring, in 
order to encourage creative activity, to promote the protection of intellectual property 
throughout the world; Desiring to modernize and render more efficient the 
administration of the Unions established in the fields of the protection of industrial 
property and the protection of literary and artistic works, while fully respecting the 
independence of each of the Unions. 

FUNCTIONS51 

In order to attain the objectives described in Article 3, the Organization, through its 
appropriate organs, and subject to the competence of each of the Unions: (i) shall 
promote the development of measures designed to facilitate the efficient protection of 
intellectual property throughout the world and to harmonize national legislation in this 
field; (iii) may agree to assume, or participate in, the administration of any other 
international agreement designed to promote the protection of intellectual property; 
(iv) shall encourage the conclusion of international agreements designed to promote 
the protection of intellectual property; (v) shall offer its cooperation to States 
requesting legal-technical assistance in the field of intellectual property; (vi) shall 
assemble and disseminate information concerning the protection of intellectual 
property, carry out and promote studies in this field, and publish the results of such 
studies; 

REVISED AND EXPANDED STRATEGIC GOALS 

The revised and expanded Strategic Goals will provide the framework for WIPO's six 
year Medium Term Strategic Plan (2010- 2015). These are: 

• Balanced Evolution ofthe International Normative Framework for IP. 
• Provision of Premier Global IP Services. 
• Facilitating the Use ofiP for Development. 
• Coordination and Development of Global IP Infrastructure. 
• World Reference Source for IP Information and Analysis. 
• International Cooperation on Building Respect for IP. 
• Addressing IP in Relation to Global Policy Issues. 
• A Responsive Communications Interface between WIPO, its Member States 

and All Stakeholders. 

50 Article 3, Convention Establishing the World intellectual Property Organization 
(Signed at Stockholm on July 14, 1967 and as amended on September 28, 1979). 
Available at http://www .wipo.int/treaties/en/convention/trtdocs wo029.html. Visited 
on 14th May, 2011 at 10.18 AM. 
51 Article 4, Ibid. 
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• An Efficient Administrative and Financial Support Structure to Enable WIPO 
to Deliver its Programs. 

THE PROTECTION OF TRADITIONAL KNOWLEDGE: POLICY 
OBJECTIVES52 

In late 2000, the WIPO Intergovernmental Committee on Intellectual Property and 
Genetic Resources, Traditional Knowledge and Folklore was established. The 
Committee has made substantial progress in addressing both policy and practical 
linkages between the IP system and the concerns of practitioners and custodians of 
traditional knowledge. Various studies have formed the basis for ongoing 
international policy debate and assisted in the development of practical tools. Drawing 
on this diverse experience, the Committee is moving towards an international 
understanding of the shared objectives and principles that should guide the protection 
ofTK.53 

REVISED PROVISIONS FOR THE PROTECTION OF TRADITIONAL 
KNOWLEDGE 
POLICY OBJECTIVES AND CORE PRINCIPLES 

I. POLICY OBJECTIVES 
(i) Recognize the holistic nature of traditional knowledge, including its social, 
spiritual, economic, intellectual, educational and cultural importance. 
(ii) Promote respect for traditional knowledge systems; for the dignity, cultural 
integrity and 
intellectual and spiritual values of the traditional knowledge holders who conserve 
and maintain those systems. 
(iii) Meet the actual needs of holders of traditional knowledge. 
(iv) Promote conservation and preservation of traditional knowledge. 
(v) Empower holders of traditional knowledge and acknowledge the distinctive nature 
of traditional knowledge systems. 
(vi) Support traditional knowledge systems. 
(vii) Contribute to safeguarding traditional knowledge. 
(viii) Repress unfair and inequitable uses of traditional knowledge. 
(ix) Operate consistently with relevant international agreements and processes 
(x) Promote innovation and creativity. 
(xi) Ensure prior informed consent and exchanges based on mutually agreed terms. 
(xii) Promote the fair and equitable sharing of benefits arising from the use of 
traditional knowledge. 

52Recommendations of Intergovernmental Committee on Intellectual Property and 
Genetic Resources, Traditional Knowledge and Folklore, Seventeenth Session, 
Geneva, December 6 to 10, 2010. 
53 Available at http:// www.wipo.int/tklen/tk/index.html. Visited on 15th June 2011 at 
6.30 PM. 
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(xiii) Promote community development and legitimate trading activities. 
(xiv) Preclude the grant of improper intellectual property rights to unauthorized 
parties. 
(xv) Enhance transparency and mutual confidence in relations between traditional 
knowledge 
holders on the one hand, and academic, commercial, educational, governmental and 
other users of traditional knowledge on the other, including by promoting adherence 
to ethical codes of conduct and the principles of free and prior informed consent. 
(xvi) Complement protection of traditional cultural expressions. 

CORE PRINCIPLES 

H. GENERAL GUIDING PRINCIPLES 
(a) Responsiveness to the needs and expectations of traditional knowledge holders. 
(b) Recognition of rights. 
(c) Effectiveness and accessibility of protection. 
(d) Flexibility and comprehensiveness. 
(e) Equity and benefit-sharing. 
(f) Consistency with existing legal systems governing access to associated genetic 
resources. 
(g) Respect for and cooperation with other international and regional instruments and 
processes. 
(h) Respect for customary use and transmission of traditional knowledge. 
(i) Recognition of the specific characteristics of traditional knowledge. 
(j) Providing assistance to address the needs oftraditional knowledge holders. 

Ill. SUBSTANTIVE PRINCIPLES 

1. Protection Against Misappropriation 
2. Legal Form ofProtection 
3. General Scope of Subject Matter 
4. Eligibility for Protection 
5. Beneficiaries ofProtection 
6. Fair and Equitable Benefit-sharing and Recognition of Knowledge Holders 
7. Principle of Prior Informed Consent 
8. Exceptions and Limitations 
9. Duration of Protection 
10. Transitional Measures 
11. Formalities 
12. Consistency with the General Legal Framework 
13. Administration and Enforcement ofProtection 
14. International and Regional Protection 
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POLICY OBJECTIVES 

The protection of traditional knowledge should aim to: 
Recognize value 
recognize the holistic nature of traditional knowledge and its intrinsic value, including 
its social, spiritual, economic, intellectual, scientific, ecological, technological, 
commercial, educational and cultural value, and acknowledge that traditional 
knowledge systems are frameworks of ongoing innovation and distinctive intellectual 
and creative life that are fundamentally important for indigenous and local 
communities and have equal scientific value as other knowledge systems; 
Promote respect 
(ii) promote respect for traditional knowledge systems; for the dignity, cultural 
integrity and intellectual and spiritual values of the traditional knowledge holders who 
conserve, develop and maintain those systems; for the contribution which traditional 
knowledge has made in sustaining the livelihoods and identities of traditional 
knowledge holders; and for the contribution which traditional knowledge holders have 
made to the conservation of the environment conservation and sustainable use of 
biodiversity, to food security and sustainable agriculture, and to the progress of 
science and technology; 
Meet the actual rights and needs of holders of traditional knowledge 
(iii) be guided by the aspirations and expectations expressed directly by traditional 
knowledge holders, respect their rights as holders and custodians of traditional 
knowledge, contribute to their welfare and economic, cultural and social benefit and 
reward and recognize the value of the contribution made by them to their 
communities and to the progress of science and socially beneficial technology; 
Promote conservation and preservation of traditional knowledge 
(iv) promote and support the conservation and preservation of traditional knowledge 
by respecting, preserving, protecting and maintaining traditional knowledge systems 
and providing incentives to the custodians of those knowledge systems to maintain 
and safeguard their knowledge systems; 
Empower holders of traditional knowledge and acknowledge the distinctive 
nature of traditional knowledge systems 
(v) be undertaken in a manner that empowers traditional knowledge holders to protect 
their knowledge by fully acknowledging the distinctive nature of traditional 
knowledge systems and the need to tailor solutions that meet the distinctive nature of 
such systems, bearing in mind that such solutions should be balanced and equitable, 
should ensure that conventional intellectual property regimes operate in a manner 
supportive of the protection of traditional knowledge against misuse and 
misappropriation, and should effectively empower associated traditional knowledge 
holders to exercise due rights and authority over their own knowledge; 
Support traditional knowledge systems 
(vi) respect and facilitate the continuing customary use, development, exchange and 
transmission of traditional knowledge by and between traditional knowledge holders; 
and support and augment customary custodianship of knowledge and associated 
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genetic resources, and promote the continued development of traditional knowledge 
systems; 
Contribute to safeguarding traditional knowledge 
(vii) while recognizing the value of a vibrant public domain, contribute to the 
preservation and safeguarding of traditional knowledge and the appropriate balance of 
customary and other means for their development, preservation and transmission, and 
promote the conservation, maintenance, application and wider use of traditional 
knowledge, in accordance with relevant customary practices, norms, laws and 
understandings of traditional knowledge holders, for the primary and direct benefit of 
traditional knowledge holders in particular, and for the benefit of humanity in general 
on the basis of prior informed consent and the mutually agreed terms with the holders 
of that knowledge; 
Repress unfair and inequitable uses or misappropriation and misuse 
(viii) repress the misappropriation of traditional knowledge and other unfair 
commercial and non-commercial activities, recognizing the need to adapt approaches 
for the repression of misappropriation of traditional knowledge to national and local 
needs; 
Respect for and cooperation with relevant international agreements and 
processes 
(ix) take account of, and operate consistently with, other international and regional 
instruments and processes, in particular regimes that regulate access to and benefit
sharing from genetic resources which are associated with that traditional knowledge; 
Promote innovation and creativity 
(x) encourage, reWard and protect tradition-based creativity and innovation and 
enhance the internal transmission of traditional knowledge within indigenous and 
traditional or local communities, including, subject to the consent of the traditional 
knowledge holders, by integrating such knowledge into educational initiatives among 
the communities, for the benefit of the holders and custodians of traditional 
knowledge; 
Ensure prior informed consent and exchanges based on mutually agreed terms 
(xi) ensure the use of traditional knowledge with prior informed consent and 
exchanges based on mutually agreed terms, in coordination with existing international 
and national regimes governing access to genetic resources; 
Promote equitable benefit-sharing 
(xii) promote the fair and equitable sharing and distribution of monetary and non
monetary benefits arising from the use of traditional knowledge, in consistency with 
other applicable international regimes, the principle of prior informed consent and 
including through [fair and equitable compensation in special cases where the 
individual holder is not identifiable or the knowledge has been disclosed; 
Promote community development and legitimate trading activities 
(xiii) if so desired by the holders of traditional knowledge, promote the use of 
traditional knowledge for community-based development, recognizing the rights of 
traditional and local communities over their knowledge; and promote the development 
of, and the expansion of marketing opportunities for, authentic products of traditional 
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knowledge and associated community industries, where traditional knowledge holders 
seek such development and opportunities consistent with their right to freely pursue 
economic development; 
Preclude the grant of improper IP rights to unauthorized parties 
(xiv) curtail the grant or exercise of improper intellectual property rights over 
traditional knowledge and associated genetic resources, by requiring the creation of 
digital libraries of publicly known traditional knowledge and associated genetic 
resources in particular, as a condition for the granting of patent rights, that patent 
applicants for inventions involving traditional knowledge and associated genetic 
resources disclose the source and country of origin of those resources, as well as 
evidence of prior informed consent and benefit-sharing conditions have been 
complied with in the country of origin; 
Enhance transparency and mutual confidence 
(xv) enhance certainty, transparency, mutual respect and understanding in relations 
between· traditional knowledge holders on the one hand, and academic, commercial, 
educational, governmental and other users of traditional knowledge on the other, 
including by promoting adherence to ethical codes of conduct and the principles of 
free and prior informed consent; 
Complement protection of traditional cultural expressions 
(xvi) operate consistently with protection of traditional cultural expressions and 
expressions of folklore, respecting that for many traditional communities their 
knowledge and cultural expressions form an indivisible part of their holistic identity. 

ANALYSIS OF WORLD INTELLECTUAL PROPERTY ORGANIZATION 

WIPO's revised and expanded strategic goals are part of a comprehensive process of 
strategic realignment taking place within the organization. These new goals will 
enable WIPO to fulfil its mandate more effectively in response to a rapidly evolving 
external environment and to the urgent challenges for intellectual property in the 21st 
Century. Actually the main forum where traditional knowledge protection and 
preservation find importance is WIPO. 

Following the adoption of TRIPs agreement, WIPO has sought to maintain its leading 
position with regard to the development of intellectual property rights regimes. WIPO 
has therefore attempted to move in the past decade towards areas which were not yet 
the subject of major intellectual property rights debates at the time of the negotiations 
for the TRIPS agreement. The protection of traditional knowledge through intellectual 
property rights gained sufficient importance by the end of 1990s for WIPO to pick it 
up. It has since attempted to establish itself as a pivotal player in the various attempts 
to redefine and develop traditional knowledge protection. This has been done through 
the Intergovernmental Committee on Intellectual Property and Genetic Resources, 
Traditional Knowledge and Folklore (ICIPGRTKF). The role of WIPO, as a 
specialised agency of UNO, is really positive and encouraging. The sincere and 
serious commitments of WIPO for the protection of traditional knowledge (which 
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includes traditional knowledge of medicinal plants) are reflected in its revised 
provisions for the protection of traditional knowledge-policy objectives and core 
principles which were just accepted in December 2010. It recognizes the holistic 
nature of traditional knowledge and its social, economic, cultural importance. It 
promotes respect for traditional knowledge systems and promotes the conservation 
and preservation of traditional knowledge. CBD acknowledges the distinctive nature 
of traditional knowledge systems. It seeks to repress unfair and inequitable uses of 
traditional knowledge. In case of use oftraditional knowledge it wants to ensure prior 
informed consent and exchanges based on mutually agreed terms and promote the fair 
and equitable sharing of benefits arising from the use of traditional knowledge etc. So 
now there is a new initiative of WTO especially to the protection of traditional 
knowledge with the revised provisions for the protection of traditional knowledge
policy objectives and core principles. 

The main problem with WIPO is that these goals, policy objectives and core 
principles really are model in nature are not binding and enforceable. Countries are 
free to follow it or not to follow it as there is no such sanction against any country. It 
is in its nascent stage and needs time to make its presence felt in the international 
arena as the mandate ofUNO. 

There is lack of acceptability and adaptability in the developed countries. Even if 
international society has huge expectations from WIPO, it fails miserably to live up to 
the expectations because of its weakness. Most of the strong economic countries in the 
world are not really interested in committing themselves according to WIPO 
recommendations. This lack of interest is reflected in their national legislations. If 
WIPO resolutions were to be followed by all countries in the world, it would be really 
successful in protecting medicinal plants and related traditional knowledge by 
stopping all types ofbio-piracy. This is one of the reasons that the developed countries 
are reluctant to sign it and are delaying the process. These countries do not want to 
stop the present advantage of exploiting the gene-rich countries traditional knowledge 
to further their economic development. 

WIPO also conflicts with TRIPs on the issue of TK. While TRIPS does not accept 
traditional knowledge protection but WIPO is serious about this and its concern is 
genuine. The attitude of WTO through TRIPS is somewhat negative and un
accommodative in nature. WTO is not in a position to budge from its original position 
owing to the pressure from the protection of the rights of developed countries. On the 
one hand is WTO and on the other is WIPO and CBD. At present there is no accepted 
doctrine of international law, through which this conflict can be sorted out. The jurists 
of international law should explore with some doctrines like doctrines of 'pith and 
substance' or 'occupied field' or 'reasonable classification' or 'doctrine of eclipse' of 
Indian Constitutional Law, to ensure harmonious balance between the two sets of 
international laws to bring parity and rationality, justness, fairness and reasonableness 
in the system. 
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There is no answer nor there is any doctrine before the international law jurists to 
solve this problem i.e. when two sets of international laws are conflicting, which one 
would prevail upon whom. What should be the criteria to judge the validity and 
legality of international law. The question is very vital due two the reason that WIPO 
is the specialised body of United Nations Organisations but TRIPs is not. WIPO is old 
initiative but TRlPs is new development. The international law jurists must develop 
some doctrines to meet this kind of serious dispute. After all might is not right. There 
has to be logic and some rationality. As USA does not want it for its own interest, that 
cannot be the justification for the international forum not to listen to the voice of the 
developing countries. The issue of conflict between WIPO and TRIPs and total 
rejection of traditional knowledge related intellectual property rights advocated by 
WIPO by TRIPs is more serious because WIPO is the specialised agency of UNO and 
has the mandate of UNO as such. It is the absolute denial of UNO itself by a trade 
agreement. How is it possible? This situation has been continuing. There has to be a 
final settlement of the issue as early as possible to make WIPO resolutions a success. 
The success of WIPO again would depend upon its success to start and complete the 
process of revocation of all the wrong and bio-pirated patents from each and every 
country all over the world and to compensate reasonably and fairly to the wronged 
parties either countries or societies. At the same time there has to be adequate 
punishments to those guilty parties-either persons or companies for blatant violation 
of laws according to the old or amended laws with retrospective effect and disregard 
of morality. Also it must take initiative to refund the huge profit earned by the bio
pirated patent holders to the holders of the traditional knowledge. 

Moreover, while the CBD covers only traditional knowledge related to biodiversity, 
the WIPO proposal is much more wider in scope, but the CBD is more expansive in 
that it does not only prevent misappropriation but also seeks the positive strengthening 
of the traditional knowledge systems. In view of the overlap between CBD and WIPO 
efforts, the two need to cooperate and to address the overlap in their negotiations to 
prevent conflict between the various proposals and contradictory forms of protection. 
Any international ABS regime needs to build bridges between national, regional and 
international ABS Jaw and policy and the customary law and practices of indigenous 
people and local communities and that requires an intricate web of alliances, legal 
obligations, enforcement mechanisms and new working practices and relationships.54 

So, it is expected that CBD and WIPO as both seek to strengthen the traditional 
knowledge system and related IPR should avoid conflict and overlap. CBD should not 
come in the way of WIPO and WIPO also must not come in the way of CBD. 
Otherwise there would be great confusion and again it might be exploited by the 
medicinal companies. 

54 Brendan Tobin, "The Role of Customary Law and Practice of Traditional 
Knowledge Related to Biodiversity, Traditional Knowledge, Traditional Cultural 
Expressions and Intellectual Property Law in the Asia-Pacific Region", Edited by 
Christoph Antons, Wolters Kluwer, Netherlands, 2009. 
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Though WIPO has entered into an agreement with WTO and it is agreed upon that in 
the matters of industrial property, Paris Convention 1883 is to be followed. It was 
hoped that something positive might happen and there would be acknowledgment, 
recognition and protection of traditional knowledge by TRIPs. Article 1 of the 
Convention of the agreement between WIPO and TRIPs says that the protection of 
industrial property has as its object patents, utility models, industrial designs, 
trademarks, service marks, trade names, indications of source or appellations of 
origin, and the repression of unfair competition. 55 It also says that industrial property 
shall be understood in the broadest sense and shall apply not only to industry and 
commerce proper, but likewise to agricultural and extractive industries and to all 
manufactured or natural products56 and the patents shall include the various kinds of 
industrial patents recognized by the laws of the countries of the Union, such as patents 
of importation, patents of improvement, patents and certificates of addition, etc. 57 But 
from these three clauses it is clear that there is no such protection to the traditional 
knowledge ofthe medicinal plants explicitly from the agreed standpoints. The patent, 
its definition, its criteria or its exceptions do not show anything that these are not 
applicable to traditional knowledge of the medicinal plants of any country. The world 
has not moved any step forward to address traditional knowledge protection. It is 
standing where it was earlier. But there is something implied which can be explored 
to give a legal protection, which was not attempted so far. When the agreement says 
that industrial property shall be understood in the broadest sense and shall apply not 
only to industry and commerce proper, but likewise to agricultural and extractive 
industries and to all manufactured or natural products and the patents shall include the 
various kinds of industrial patents recognized by the laws of the countries of the 
Union, traditional knowledge of medicinal plants as a unique and different type of 
intellectual property could have been included into that. But it was not pursued, 
explained, interpreted and finally forcing WTO to agree on it. Paris convention should 
be followed in letter and spirit. Paris convention is the basis of patent and some other 
intellectual property protection and WTO agrees to follow it. But actually WTO 
through TRIPs is not adopting its spirit and WIPO has surrendered to the WTO and 
TRIPs. 

WIPO negotiators refine texts on traditional knowledge, genetic resources and 
traditional culturai expressions58 

Progress in negotiations among WIPO member States in the WIPO's 
Intergovernmental Committee meeting on May 9-13, 2011, has resulted for the first 

55 Article 1, Clause 2, Establishment of the Union; Scope oflndustrial Property. 
56 Article 1, Clause 3, Establishment of the Union; Scope oflndustrial Property. 
57 Article 1, Clause 4, Establishment of the Union; Scope oflndustrial Property. 
58 Available at http://wwwml.wipo.int/tk/en/news/2011/news OOll.ht. Visited on 
17th May 2011 at 6.35 PM. 
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time in a single negotiating text on each of the items about its mandate-traditional 
knowledge and genetic resources. 

IGC followed two Intersessional Working Groups (IWGs) that had addressed 
traditional knowledge and genetic resources, respectively. On traditional knowledge, 
the IWGs had developed a text of articles on the protection of traditional knowledge. 
It accepted this text as the basis for negotiations, and, after a discussion on it, broke 
into an informal, open-ended drafting group to reduce the number of options, 
especially where differences were largely a matter of drafting. The streamlined text 
developed by the drafting group was noted by the IGC and transmitted to the next 
IGC meeting on July 18-22, 2011. The text addresses questions such as a definition 
of traditional knowledge, beneficiaries of protection and the scope of rights to be 
granted in traditional kl'lowledge and how they would be managed and enforced. The 
IWG on genetic resources also had developed a draft text on objectives and principles 
on the relationship between intellectual property and genetic resources. The IGC 
accepted it also as a basis for its ongoing work and an open-ended informal drafting 
group was established to refine and streamline the text, especially to reduce the 
number of options where these were largely a matter of drafting. These modified 
objectives and principles were accepted by IGC and transmitted to the next IGC 
meeting. These are: conditions for access to and use of genetic resources, the 
prevention of erroneous patents, information systems to enable patent offices to make 
proper decisions in granting patents, the relationship between intellectual property and 
other relevant international agreements and processes, and the role of the intellectual 
property system in relation to genetic resources. 

Let it be seen what it could do for the protection of traditional knowledge and 
biological resources and how much time it does take. It is also to be seen how it could 
compensate or take correctional measures for the earlier wrongs and the delay of the 
process. To conclude the analysis of WIPO, it can be said that for traditional 
knowledge protection by the patent law, it has proved itself to be ineffective when it 
fails to make WTO through TRIPs, non-committal to follow the spirit of Paris 
Convention 1883. Secondly, traditional knowledge protection by the special 
recommendations is yet to be finalised, adopted and implemented. 

EUROPEAN PATENT CONVENTION-EPC 

The European Patent Convention (EPC) is a multilateral treaty instituting the 
European Patent Organisation and providing an autonomous legal system according to 
which European patents are granted under the European Patent Convention. However, 
after grant a European patent is not a unitary right, but a group of essentially 
independent nationally-enforceable, nationally-revocable patents~subject to central 
revocation. It has established a single, unified patent examination system for 31 
European countries. This Convention was signed in Munich in 1973 and came into 
force on 1 June 1978. The EPC is separate from the European Union (EU), and its 
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membership is also different; The Convention is, as of October 2010, in force in 38 
countries. The applicant now files his application at the European Patent Office at 
Munich or Hague, instead of at the 31 national patent offices. After grant however, he 
receives 31 national patents or less, if he chooses to limit the number of countries. 
Enforcement of his patent rights also is a purely national matter. The European Patent 
Office is responsible for granting patents under the European Patent Convention. It is 
a system of law, common to the Contracting States (currently 31 contracting States), 
for the grant of patents for invention. The patents granted by virtue of this Convention 
shall be called European patents. The European patent shall, in each of the 
Contracting States for which it is granted, have the effect of and be subject to the 
same conditions as a national patent granted by that State, unless otherwise provided 
in this Convention. A diplomatic conference was held in November 2000 in Munich 
to revise the Convention. The revised text, informally called the EPC 2000, entered 
into force on 13 December 2007. 

Bio-piracy of Indian traditional knowledge of medicinal plants also occurred when 
European Patent Office granted patents to the individuals and many companies of 
different countries including of European countries. There are many numbers of 
patents on traditional knowledge associated medicines derived from the bio-chemical 
ingredients of the medicinal plants of India and other bio-rich countries by European 
Patent Office. 

PREAMBLE 

The Contracting States: 
DESIRING to strengthen co-operation between the States of Europe in respect of the 
protection of inventions; DESIRING that such protection may be obtained in those 
States by a single procedure for the grant of patents and by the establishment of 
certain standard rules governing patents so granted,DESIRING, for this purpose, to 
conclude a Convention which establishes a European Patent Organisation and which 
constitutes a special agreement within the meaning of Article 19 of the Convention 
for the Protection of Industrial Property, signed in Paris on 20 March 1883 and last 
revised on 14 July 1967, and a regional patent treaty within the meaning of Article 45, 
paragraph 1, of the Patent Cooperation Treaty of 19 June 1970. 

PATENTABLE INVENTIONS 59 

(1) European patents shall be granted for any inventions which are susceptible of 
industrial application, which are new and which involve an inventive step. (2) The 
following in particular shall not be regarded as inventions within the meaning of 
paragraph 1 (a) discoveries, scientific theories and mathematical methods; 
(b) aesthetic creations; (c) schemes, rules and methods for performing mental acts, 

59 Article 52, EPC. 
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playing games or doing business, and programs for computers; (d) presentations of 
information. (3) The provisions of paragraph 2 shall exclude patentability of the 
subject-matter or activities referred to in that provision only to the extent to which a 
European patent application or European patent relates to such subject-matter or 
activities as such. (4) Methods for treatment of the human or animal body by surgery 
or therapy and diagnostic methods practised on the human or animal body shall not be 
regarded as inventions which are susceptible of industrial application within the 
meaning of paragraph 1. This provision shall not apply to products, in particular 
substances or compositions, for use in any of these methods. 

EXCEPTIONS TO PATENTABILITY 60 

European patents shaH not be granted in respect of: (a) inventions the publication or 
exploitation of which would be contrary to "ordre public" or morality, provided that 
the exploitation shall not be deemed to be so contrary merely because it is prohibited 
by law or regulation in some or all of the Contracting States; (b) plant or animal 
varieties or essentially biological processes for the production of plants or animals; 
this provision does not apply to microbiological processes or the products thereof. 

NOVELTY 61 

(1) An invention shaH be considered to be new if it does not form part of the state of 
the art. (2) The state ofthe art shall be held to comprise everything made available to 
the public by means of a written or oral description, by use, or in any other way, 
before the date of filing of the European patent application. (3) Additionally, the 
content of European patent applications as filed, of which the dates of filing are prior 
to the date referred to in paragraph 2 and which were published under Article 93 on or 
after that date, shaH be considered as comprised in the state of the art. (4) Paragraph 3 
shall be applied only in so far as a Contracting State designated in respect of the later 
application, was also designated in respect of the earlier application as published. 
(5) The provisions of paragraphs 1 to 4 shall not exclude the patentability of any 
substance or composition, comprised in the state of the art, for use in a method 
referred to in Article 52, paragraph 4, provided that its use for any method referred to 
in that paragraph is not comprised in the state of the art. 

NON PREJUDICAL DISCLOSURES 62 

(1) For the application of Article 54 a disclosure of the invention shall not be taken 
into consideration if it occurred no earlier than six months preceding the filing of the 
European patent application and if it was due to, or in consequence of: (a) an evident 

60 Article 53, EPC. 
61 Article 54, EPC. 
62 Article 55, EPC. 
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abuse in relation to the applicant or his legal predecessor, or (b) the fact that the 
applicant or his legal predecessor has displayed the invention at an official, or 
officially recognised, international exhibition falling within the terms of the 
Convention on international exhibitions signed at Paris on 22 November 1928 and last 
revised on 30 November 1972. (2) In the case of paragraph l(b), paragraph 1 shall 
apply only if the applicant states, when filing the European patent application that the 
invention has been so displayed and files a supporting certificate within the period 
and under the conditions laid down in the Implementing Regulations. 

INVENTIVE STEF'3 

An invention shall be considered as involving an inventive step if, having regard to 
the state of the art, it is not obvious to a person skilled in the art. Ifthe state ofthe art 
also includes documents within the meaning of Article 54, paragraph 3, these 
documents are not to be considered in deciding whether there has been an inventive 
step. 

INDUSTRIAL APPLICATION 64 

An invention shall be considered as susceptible of industrial application if it can be 
made or used in any kind of industry, including agriculture. 

GROUNDS FOR OPPOSITION 65 

Opposition may only be filed on the grounds that: (a) the subject-matter of the 
European patent is not patentable within the terms of Articles 52 to 57; (b) the 
European patent does not disclose the invention in a manner sufficiently clear and 
complete for it to be carried out by a person skilled in the art; (c) the subject-matter of 
the European patent extends beyond the content of the application as filed, or, if the 
patent was granted on a divisional application or on a new application filed m 
accordance with Article 61. beyond the content ofthe earlier application as filed. 

EXAMINATION OF THE OPPOSITI0~6 

(1) If the opposition is admissible, the Opposition Division shall examine whether the 
grounds for opposition laid down in Article 100 prejudice the maintenance of the 
European patent. 
(2) In the examination ofthe opposition, which shall be conducted in accordance with 
the provisions of the Implementing Regulations, the Opposition Division shall invite 

63 Article 56, EPC. 
64 Article 57, EPC. 
65 Article 100, EPC. 
66 Article 10 I, EPC. 
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the parties, as often as necessary, to file observations, within a period to be fixed by 
the Opposition Division, on communications from another party or issued by itself. 

REVOCATION OF THE MAINTENANCE OF THE EUROPEAN PATENT67 

( 1) If the Opposition Division is of the opinion that the grounds for opposition 
mentioned in Article 100 prejudice the maintenance of the European patent, it shall 
revoke the patent. (2) If the Opposition Division is of the opinion that the grounds for 
opposition mentioned in Article 100 do not prejudice the maintenance of the patent 
unamended, it shall reject the opposition. (3) If the Opposition Division is of the 
opinion that, taking into consideration the amendments made by the proprietor of the 
patent during the opposition proceedings, the patent and the invention to which it 
relates meet the requirements of this Convention, it shall decide to maintain the patent 
as amended, provided that: (a) it is established, in accordance with the provisions of 
the Implementing Regulations, that the proprietor of the patent approves the text in 
which the Opposition Division intends to maintain the patent; (b) the fee for the 
printing of a new specification ofthe European patent is paid within the time limit 
prescribed in the Implementing Regulations. ( 4) If the fee for the printing of a new 
specification is not paid in due time, the patent shall be revoked. (5) Provision may be 
made in the Implementing Regulations for the proprietor of the patent to file a 
translation of any amended claims in the two official languages of the European 
Patent Office other than the language of the proceedings. If the translation has not 
been filed in. due time; the patent shall be revoked. 

ANALYSIS OF EUROPEAN PATENT CONVENTION 

Evidence of foreign public knowledge or use is admissible in EPO patent proceedings 
and infringement procedure. The wide geographically neutral definition of prior art, 
enabled evidence of foreign public use in India to be used to revoke Grace's EPO 
patent on neem. Though it can be difficult for non-patented, non-published foreign or 
domestic prior art, to meet the strict standards of proof and credibility required by the 
EPO, the inclusive and non-discriminatory definition is clearly workable and in use in 
EPO decisions. This is one of the remarkable international achievements in the fight 
against biopiracy all over the world when EPC takes the resolution for their common 
patent law in the meaning of 'invention' that 'the state of the art' i.e. 'prior art' shall 
be held to comprise everything made available to the public by means of a written or 
oral description, by use, or in any other way. Though EPC was amended to make it at 
par with TRIPs agreement, it did not change or alter the definition of 'prior art" from 
its legal framework. This 'prior art' has become a potential tool for traditional 
knowledge protection in the EPC countries. Though, likely to Indian legal 
framework, traditional knowledge of plants about its medicinal value, is not 
specifically excluded from the patentability, but, the same thing can be achieved by 

67 Article 1 02, EPC. 
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the above criteria of 'state of the art' or 'prior art'. This is exactly just the long desired 
demand, to be included in TRIPs and subsequently in the national legal frameworks of 
most of the developed countries. This is exactly the demand over which the bio
diversity and traditional knowledge enriched developing countries including India and 
other world forums have been fighting sine long. Now the demand is fulfilled, even 
though not all over the world, but at least, in an important continent of this world. As 
a result, now it has become absolutely impossible to obtain patent on an invention of a 
plant's medicinal property over which there is a traditional knowledge either 
documented knowledge or non-documented oral knowledge of the society or 
indigenous community in any country of this world. Even if, patent is granted on 
false, wrong or misrepresentation of facts or by its suppression, it also can also be 
revoked subsequently. In spite of this protection, the hard reality is that EPO granted 
so many patents for the medicines from the plants and the processes to prepare them 
over which there is traditional knowledge-either documented or oral description is 
really shocking to the Indians. It means that EPO is not following its own set of laws 
and rules, while granting patents. There might be several reasons for this failure. It 
might be intentional. EPO itself acting in tandem with the so called non-original 
inventors and the biopirators have been doing this. EPC itself is involved in the 
biopiracy. EPC might do it due to the reason that there is no effective mechanism to 
search for the 'prior existing knowledge' or 'prior art' and get any desired 
information. It might also be due to the reason that in EPC does not have any law to 
punish the biopirators, once it is proved that in the patent there was lack of novelty 
and non-obviousness and subsequently the patent is revoked. This is one of the major 
weaknesses of the EPC. Neither there is any law to ask the biopirators to give 
sufficient amount of money as reasonable compensation to the country of origin or to 
the indigenous community nor there is any such rule to ask the biopirators to refund 
the earned-profit back to the holders of the traditional knowledge. These are the actual 
reasons for EPC's failure. As there is no provision in EPC to ensure the refund of 
money to the original traditional knowledge holders either to the countries of the 
origin or the indigenous societies after the patent revocation nor there is any provision 
of punishment or penalty for those who obtained patent by not disclosing the 
documents or facts, it means that a wrongful patentee can earn huge profit by 
commercially using the patent for the years before the lengthy process of revocation is 
complete without any punishment or refund of money or extra compensation to the 
holders of such knowledge. It means that EPC is encouraging biopiracy indirectly. It 
can be said that the EPC patent law is incomplete and weak in nature. It is really 
surprising to find that though there is a paradigm shift in its approach radically 
different from TRIPs and TK protection of medicinal plants gets a very powerful 
support though not throughout the world but at least in an important sub-continent of 
this world by EPC and though it raised a ray of hope in the minds of the people who 
have been fighting against biopiracy, due to these reasons it has also failed. The issue 
has become more important due to the fact that EPO granted thousand numbers of 
patents to individuals and companies for the medicines which have to use active 
ingredients of bio-chemical properties ofthe plants ofindia and some other countries. 
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As a result India and other countries have suffered huge economic loss and patentees 
or the authorised persons and the companies have earned huge profit along with the 
country itself. 

Ultimately, from the TK protection perspective, the success of EPC would depend on 
the application of its law with retrospective effect leading to the revocation of all the 
granted patents on the herbal medicines associated with traditional knowledge either 
written or oral description ofthe society or indigenous community. The sincerity and 
effectiveness of EPO have to be judged functionally and it should be result-oriented. 
Moreover, there would not be any grant of these kinds of patents in future by 
European Patent Office. Unless it is done in a positive manner, it would remain a lip 
service to the protection oftraditional knowledge of medicinal plants. 

CONCLUSION 

After analysing the relevant international laws in the field related with traditional 
knowledge protection, it can be reasonably inferred by saying that international laws 
i.e. TRIPs, CBD, WIPO and EPO, are not mutually supplementary and 
complementary to each other. On all the major areas where there are serious concerns 
for the TK protection, these laws are conflicting with each other. This is so because, 
the international laws which pursue the policy of sufficient safeguards for the 
traditional knowledge associated with medicinal plants like CBD and WIPO are not 
comparatively binding in nature and there is no strong consensus among the 
developed and powerful countries to stop biopiracy or commercialisation of the TK, 
according to the CBD or WIPO recommendations. Ultimate success of CBO lies in its 
acceptance by USA and other developed countries, where biopiracy is taking place 
and reshaping or remodelling their legal frameworks with an object to stop biopiracy 
in any form. Moreover, its success lies also in the revocation of all existing wrongful 
patents on which there is 'prior art' of Indian traditional knowledge associated with 
medicinal plants and enforcing benefit-sharing formula with the holders of such 
traditional knowledge. The role of WIPO is very encouraging in protecting the 
traditional knowledge of Indian herbal medicine. There are numbers of declarations 
and recommendations of WIPO which strongly advocates the protection of traditional 
knowledge. But actually it does not have any binding force unlikely to WTO. WIPO 
recommendations are just moral values in nature without any sanction worldwide. 
WIPO is striving very hard to have an international legal framework to protect 
traditional knowledge, but it is in its nascent stage and yet to take a binding legal 
shape throughout the world. Other international instrument like WTO-TRIPs is not in 
any way protects traditional knowledge related with medicinal plants. WTO-TRIPs is 
binding in nature and mandates so many do's and don'ts about IPR but it is silent on 
the issue of TK. It does not recognise the traditional knowledge as another form of 
intellectual property. Even if there is traditional knowledge either formal or informal, 
the so called invention TRIPs allows the developed countries to consider it as novel 
and· non-obvious. In this way, TRIPs encourages the developed countries to 
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misappropriate the traditional knowledge with the help of patent. Hence, TRIPs is not 
fair, just, good or reasonable in this matter of TK protection and if this goes on, 
international law i.e. WTO-TRIPs will lose the faith and confidence of international 
community very soon. 
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CHAPTER VI 

A CASE STUDY OF TURMERIC AND NEEM PATENT 
REVOCATION AND THEREAFTER 

BACKGROUND OF TURMERIC AND NEEM PATENT CASES 

The genetic resources and traditional knowledge of India are coming increasingly 
under the foreign control through the legal mechanism of patents. As a result the legal 
ownership of the genetic resources is usurped by foreign countries more specifically 
U.S.A., Germany etc. It is not privatisation of public land but privatisation of public 
knowledge. Turmeric and neem patents are two examples of this. Turmeric patent is 
about a product patent and the neem patent is on a process patent. "The revocation of 
these two cases is significant because on them converged the symbolic fight against 
appropriation of traditionai knowledge made possible by the TRIPs laws. They 
become the focal point of the assertion of the right of the traditional people over their 
knowledge rights and their resources. The patent battles came to question the 
conceptual and moral premises of intellectual property rights which assert the primacy 
of one kind of knowledge right over another."1 There are many more instances ofbio
pirated patents. It is the Indians who have gifted the knowledge about the neem, 
turmeric etc to the entire world for the welfare of humankind and other living 
creatures. Out of magnanimity, the ancient Indians they never tried to obtain patents 
or other similar monopoly rights to commercially exploit it to the exclusion of all 
others. The neem tree or the turmeric plant have not been patented, nor have its parts 
such as leaves, twigs, stems, etc., have been patented. However, certain processes and 
products which involve various active ingredients of the neem and turmeric have been 
patented, even though there are documented and non-documented knowledge about 
them in existence. 

PART-I: HALDI (TURMERIC) PATENT RE-EXAMINATION CASE BY 
USPTO 

AN OVERVIEW OF TURMERIC PATENT RE-EXAMINATION CASE 

Two US based Indians were granted an US patent 5, 401, 504 by USPTO on March 
28, 1995 on "use of turmeric in wound healing." It was a grant of patent on a non
original innovation of turmeric what was actually a part of the public domain 
traditional knowledge in India. The inventors have claimed that the use ofturmeric at 
the site of an injury by topical application and/or oral intake of turmeric will promote 
healing of wounds as novel finding and was an inventive step in research. It was 

1 Rajshree Chandra, "Knowledge as Property", in 'Indigenous Knowledge Rights', 
Oxford University Press, New Delhi, 2010, Page 302. 
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CSIR, under the leadership of Prof.R.A.Mashelkar that challenged the US patent on 
for the wound healing properties of turmeric. For any invention, to get the protection 
of patent has to fulfil the basic requirements of novelty, non-obviousness and utility. 
But if the claims are described in a printed publication in a foreign country, before the 
invention thereof and becomes a subject matter of prior art, after the re-examination at 
different stages, granted patent can also be revoked. Section 102 of 35 U S Code says: 
a person shall be entitled to a patent unless-(a)the invention was known or used by 
others in this country, or patented or described in a printed publication in this or a 
foreign country, before the invention thereof by the applicant for patent, or (b)the 
invention was patented or described in a printed publication in this or a foreign 
country or in public use or on sale in this country, more than one year prior to the date 
of the application for patent in the United States. Section 103 of the said code says: A 
patent may not be obtained though the invention is not identically disclosed or 
described as set forth in section 102 of this title, ifthe differences between the subject 
matter sought to be patented and the prior art are such that the subject matter as a 
whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. CSIR after a 
painstaking research located 32 references, some of them being more than one 
hundred years old and in Sanskrit, Urdu and Hindi, which showed that this finding 
was well known in India prior to filing of this patent. At the first stage, USPTO 
rejected all the six claims after analysing the 32 references of CSIR about the prior 
knowledge of wound healing properties of turmeric in India as being "anticipated by 
the submitted references." After receiving it, the inventors, in the second state, argued 
that the powder and paste had different physical properties i.e. bio-availability and 
absorbability and therefore an ordinary skilled person, in the subject would not expect 
with any reasonable degree of certainty that a powdered material would be useful in 
the same application as a paste of the same material. At the second stage also USPTO 
rejected all the claims once again. They made it clear that the paste and the powder 
fol1ns were "equivalent" for healing wounds in view of the cited prior art. Subsequent 
to the second rejection, the inventors dropped all their claims and restricted the 
invention to a "non-healing surgical wound" as supported by the two case histories 
mentioned in the patent, stating that there was no disclosure or suggestion of using 
turmeric in surgically inflicted non-healing wounds and requested the examiner to 
allow the amended claims. But in 1997, the examiner rejected the new claim also as 
being anticipated as it does not fulfil the criteria of non-obviousness. 

The re-examination order of US patent No 5,401,504 on 21st April, 1998 is an epoch 
making one. By it, an US patent based on the wound healing property of turmeric 
from the traditional knowledge of India i.e. method of promoting healing of a wound 
by administering turmeric to a patient aj]licted with the wound, was revoked and all 
the claims were cancelled, after a long legal battle. The USPTO revoked this patent in 
1997, after ascertaining that there was no novelty; the findings by innovators having 
been known in India for centuries, no non-obviousness in the claim The judgment not 
only enthused and worked as a confidence building measure among the dejected and 

262 



demoralised Indians but also the entire third world countries whose medicinal plants 
were robbed through bio-piracy and patented unfairly by the developed countries and 
generated hopes to get back their intellectual properties. This incident is the starting 
point to have "no-bio-piracy regime" and "zero tolerance" on bio-piracy, in the world. 
Although this is a great achievement for India regarding the protection of traditional 
knowledge of medicinal plants, even under the present legal framework, it is not as if 
India got back all its traditional knowledge of medicinal plants free from patents. 
There are umpteen numbers of patents and subsequent commercialisation still exists 
in so many countries. Little is done, vast undone. 

EXTRACTS OF THE WRITTEN SUBMISSION OF THE INVENTORS FOR 
THE USE OF TURMERIC IN WOUND HEALING, BEFORE THE UNITED 
STATES PATENT AND TRADEMARK OFFICE, ON WHICH PATENT WAS 
GRANTED2 

(a).ABSTRACT-Method of promoting healing of a wound by administering turmeric 
(curcuma longa) to a patient afflicted with the wound. 

(b).BACKGROUND OF THE INVENTION- The active ingredient in turmeric 
powder is curcumin, which is a completely symmetrical molecule. Curcumin is 
presumed to be the active moiety; its unique property is its axis of symmetry around 
the CH2 group. 1. The present invention relates to the use of turmeric to augment the 
healing process of chronic and acute wounds. 2. Principles underlying the healing of 
chronic ulcers require control of three local factors: infection, oxygenation and 
edema. The basic process in regard to angiogenesis as it relates to wound healing 
deals with the capillaries, which consist of endothelial cells and pericytes. These cells 
do not divide readily but undergo rapid proliferation during spurts of angiogenesis in 
wound healing. The present inventors have generated experimental evidence showing 
that turmeric causes endothelial cells to proliferate, indicating that this molecule can 
be used to augment wound healing. 3. Althogh it is parimarily a dietary agent, 
turmeric has been used in India as a traditional medicine for the treatment of various 
sprains and inflammatory conditions. 4. Extensive in vitro and in vivo testing has 
shown that turmeric inhibits chemically-induced epidermal ornithine decarboxylase 
activity, epidermal DNA synthesis and the promotion of skin tumors in mice. Further 
studies suggest that turmeric also reduces arachidonic acid-induced rat paw and 
mouse skin edema and markedly inhibits epidermal lipoxygenase and cyclooxygenase 
activity in vitro. In humans, ingestion of turmeric has demonstrated a bacteriostatic or 
bacteriocidal effect against organisms involved in cholecystitis and has been used to 
treat biliary infections. Topical application of a turmeric paste for the treatment of 
scabies has also shown good results. 5. It has been recently shown that curcumin 
decreased p24 antigen production in acutely or chronically infected cells with HIV -1, 

2 Available at http://www.freepatentsonline.com/5401504.html. Visited on 28 at 
28.12.2010 at 7.30 PM. The above extract is written from the original copy of the 
patent document found in this website. 
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a paradigm of anti-viral activity. Administration of curcumin in mice significantly 
reduced the scavenging of peroxides and other activated oxygen species, exhibiting its 
anti-oxidant property. Oral administration of curcumin in human volunteers has been 
shown to significantly decrease the level of serum lipid peroxides, increase HDL 
cholesterol and decrease total serum cholesterol. 6. The addition of turmeric to diet 
has been shown to inhibit azoxymethanol-induced colonic epithelial cell proliferation 
and focal areas of dysplasia. It has also been shown to in interfere with the formation 
of covalent car-cinogen-DNA adducts. 7. Fat metabolism is likewise influenced by 
curcumin. It can render bile non-lithogenic in mice. Curcumin can reduce the 
production ofPMA-induced lipid peroxidation and 8-0H-dexyguanosine formation in 
mouse fibroblast cells. 8. Phosphorylation events can also be influenced by curcumin, 
as it has been reported that curcumin inhibits protein kinase C activity induced by 12-
0 tetradecanoyl-phorbol-13-acetate in NIH 3T3 cells. 9. Curcumin inhibits the 
immume as well as the smooth muscle cell proliferation. Human peripheral blood 
mononuclear cells were inhibited in response to phyto-hemagglutinin and mixed 
lymphocyte reaction. Furthermore, curcumin inhibited the proliferation of rabbit 
vascular smooth muscle cells stimulated by fetal calf serum. Curcumin had a greater 
inhibitory effect on platelet derived growth factor-stimulated proliferation than on 
serum-stimulated proliferation. 10. The anti-inflammatory properties of curcumin 
were shown to inhibit the 5-lipoxygenase activity in rat peritoneal neutrophils as well 
as the 12-lypoxyganase and the cyclooxygenase activities in human platelets. 
Curcumin had no significant effect on quercetin-induced nuclear DNA damage, lipid 
peroxidation and protein degradation and thus has the unique potential of acting as 
both pro and anti-oxidants, depending on the redox state of their bio-logical 
environment. 

(c).SUMMARY OF THE INVENTION- The present invention is directed to the use 
of turmeric to promote wound healing. The present inventors have found that the use 
of turmeric at the site of an injury by topical application and/or oral intake of turmeric 
will promote healing of wounds. 

(d).DETAILED DESCRIPTION OF THE INVENTION- l.The present invention 
provides a method of promoting healing of a wound in a patient, which comprises 
administering a wound-healing effective amount of tuirmeric to a patient. 2. The 
present inventors postulated that turmeric may have significant anti-neoplastic, anti
oxidant, anti-bacterial and anti-inflammatory properties when given orally or applied 
topically. In view of these facts and the availability of turmeric, the present inventors 
studied the wound healing properties of turmeric to provide a simple and economical 
solution to the problem of chronic ulcers. 3. It is postulated that turmeric contributes 
to the treatment of chronic ulcers through the following mechanism: (1) improvement 
of microcirculation, (2) stimulation of angiogenesis, (3) promotion of granulation 
tissue formation, and ( 4) acceleration of reepithelialisation. 4. Some investigators hold 
that there is no single factor that can address the problem of wound healing. The 
literature and various conferences stress the use of several growth factors for healing 
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wounds. This multifactorial approach would result in a very high economic burden on 
an already strained health care system. Also turmeric is a natural product that is 
readily available. 5. Before entering turmeric into a clinical trial, the powder was 
tested for its healing ability in acute wounds created by surgical incision. The 
inventors chose to fashion full-thickness circular wounds on rats. All of the wounds in 
this study exhibited the typical pattern of wound healing with minimum wound 
contraction noted during the initial lag phase followed by a rapid increase in wound 
contraction during the proliferation phase (day 6 to day 25). Moreover, the study also 
suggests that local application and oral intake of turmeric may enhance wound 
contraction when compared to daily cleansing with saline. 6. Thus turmeric offers an 
alternative to conventional therapy for full-thickness wounds. Considering that 
turmeric is readily available and economical, this could be of particular importance to 
the indigent population, which suffers significant morbidity from complex wounds.7. 
Growth factor knowledge, the use of animal models and the body of literature on 
wounds per se have not conclusively addressed the serious problem of skin ulcers. 
One report detailed an investigation in which two factors, neem and turmeric, were 
used to treat scabies in a village in India. This multi-drug approach is more difficult to 
assess than the single factor approach, being used here for humans. Growth factors, in 
particular platelet derived growth factor and transforming growth factor-B are 
potential mitogens for epithelialisation as well as fibroblasts. In contrast, in the use of 
turmeric there is more selectivity with respect to mitogenicity. 8. Turmeric has been 
shown to increase HDL in comparison to LDL and hence may also be used in 
influencing the capillary system by altering the lipid content of blood. Very little of 
turmeric is systemically absorbed and hence may be working as an advantage by 
reducing the cholesterol in the blood and hence altering the patency of the 
vasculature. 9. The need to address the problem of skin ulcers is apparent. No current 
animal model, single factor or drug exists. The literature has stressed more on 
carcinogenic, inflammatory metabolic modulatory or the oxidation properties of 
turmeric but no one has used this agent singly for wound healing. The present 
inventors are the first ones to use turmeric topically and orally as a single agent 
modality for wound healing. 10. The turmeric can be administered to mammals, 
including humans, to promote wound healing. Any type of wound on the outside 
surface of the body can be treated, for example, surgical wounds (such as incisions), 
ulcers and any other injury to the body in which the skin or other tissue is broken, cut, 
pierced, tom, etc. 

(e).CLAIMS OF THE INVENTORS 

1. A method of promoting healing of a wound in a patient, which consists essentially 
of administering a wound-healing agent consisting of an effective amount of turmeric 
powder to the patient. 

2. The method according to claim 1, wherein turmeric is orally administered to the 
patient. 
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3. The method according to claiml, wherein turmeric is topically administered to the 
patient. 

4. The method according to claiml, wherein turmeric is both orally and topically 
administered to the patient. 

5. The method according to claiml, wherein the wound is surgical wound. 

6. The method according to claiml, wherein the wound is a body ulcer. 

(!).RE-EXAMINATION AND REVOCATION OF PATENT ON TURMERIC 
BY UNITED STATES PATENT AND TRADEMARK OFFICE 

CSIR cited and submitted 32 references i.e. Books, Articles etc to show that the 
wound healing property of turmeric was known to the people in India and it was 
written in many ancient and modern books and journals. With reference to those 
printed and published documents, filled the petition for re-examination of the patent 
aiming at revocation according to 35 U.S.C.301 which states: Any person at any time 
may cite to the Office in writing prior art consisting of patents or printed publications 
which that person believes to have a bearing on the patentability of any claim of a 
particular patent Hence cannot be considered as 'novel' according to 35 U.S.CODE. 
102. which says: A person shall be entitled to a patent unless the invention was known 
or used by others in this country, or patented or described in a printed publication in 
this or a foreign country, before the invention thereof by the applicant for patent. 
There is absence of inventive step in this claim also as what section 1 03 has said: A 
patent may not be obtained though the invention is not identically disclosed or 
described as set forth in section 102 of this title, if the differences between the subject 
matter sought to be patented and the prior art are such that the subject matter as a 
whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Section 302 of 
the above Code says that any person at any time may file a request for re-examination 
by the Office of any claim of a patent on the basis of any prior art cited under the 
provisions of section 301, which must be in writing. The request must set forth the 
pertinence and manner of applying cited prior art to every claim for which re
examination is requested. As a result of re-examination of US patent on turmeric, 
after analysing those documents, it was determined that all the above mentioned 
claims are cancelled under 35 U.S.C.307. This cancellation or revocation clearly 
reflects that there was no 'novelty' and 'inventive step'. When the time for appeal was 
expired, the Director issued and published a certificate cancelling all claims of the 
patent finally determined to be non-patentable. 
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(g).CITATION OF PRIOR ART AND REQUEST FOR RE-EXAMINATION 
VIS-A-VIS REFERENCES WHICH WERE SUBMITTED TO DISPROVE 
THE CLAIMS OF NOVELTY AND INVENTIVE STEP 

With these re-examination grounds and procedural matters in mind CSIR submitted 
the following list of 32 Articles to disprove the all the claims of novelty and inventive 
step, to prove that claims are within the ambit of prior art. 

l.Gujral et al. Journal of Indian Medical Association, vol. XXII, No.7, pp.273-276, 
1953. 

2.Frawley, "Ayurvedic Healings", pp.221-223 1989. 

3."The Wealth oflndia", pp 401-405 1950. 

4."Indian Materia Medica".pp.414-418 1976. 

5."Economic and Medicinal Plant Research", vol. 4, pp.149-151 1990. 

6.Sivananda, "Home Remidies", pp. 233-235 1958. 

7."The Ayurvedic Pharmacopoeia oflndia", pp. 45-46 1986. 

8."Selected Medicinal Plants of India", p. 56 1992. 

9."Indian Medicinal Plants Used in Ayurvedic Preparation", pp. 121-124 1980. 

lO.Srimal, "Haldi Can Heal", Science Today, pp.26-27 1986. 

ll.Rastogi et al., "A Compendium of Indian Medicinal Plants", vol. 57, 1985-1989 
1993. 

12.Ray etal., "Susruta Samhita", p. 62 1980. 

13.Amman et al., "Pharmacology of Cuecum Longa", Plant Med. vol. 57, pp. 1-6 
1991. 

14.Amman et al., "Curcumina: A Potent Inhibitor of Leukotriene B4 Formation" 
1992. 

15.Srinivas et al., Archives of Biochemistry and Biophysics, vol. 292. No.2, pp. 617-
623 Feb. 1, 1991. 

16."Dictionary oflndian Folk Medicine and Ethnobotany", pp.65-66 1991. 

267 



17.Asolkar et al., Second Supplement to Glossary of Indian medicinal Plants With 
active Principles Part I (A-K), (1965-1981), pp.246-247 1992. 

18.Shalini ey al.,Molecular and Cellular Biochemistry, vol. 95 pp.21-30 1990. 

19.Srinivasan et al., Free radical Biology and Medicine, vol. 11,pp. 277-283 1991. 

20.Sharma, "Dravyaguna-Vijana vol.II (Vegetable Drugs)", pp. 162-164 1984. 

21."Chaukhambha Orientalia", section 332 1979. 

22."Rajnighantu ofPandit Narahari", pp. 174-175 1939. 

23."Bhavaprakasha", p 115 1969. 

24.Sharma, "Ayurveda Ka Vaijnanika Itihasa", p. 187 1975. 

25.Chauhan, "Kya Khain Aur kyuon", p. 157 1979. 

26.Sattar, "Bustanul Mufredat", p. 157 1979. 

27.Satry, "PrayogatmakAbhinavDravyaguna Vigyanam", pp. 354-3561991. 

28.Kabiruddin, "Makhzanul Mufredat vol. II", pp. 207-208 1955. 

29.Khan, "Khazanatul Adviya vol-3", pp. 909-910 1920. 

30.Dhawan, Indian Spices, vol. 30, No. 283, 19-20 1993. 

31.Reddy et al., 'Indian Medicinal Plants", p. 157 1988. 

32.Dey, 'Indian medicinal Plants", p. 157 1988. 

(h).COMMENTS OF PROF. R.A.MASHELKAR ON REVOCATION 

The grant of patents on non-original innovations (particularly those linked to 
traditional medicines), which are based on what is already a part of the traditional 
knowledge of the developing world have been causing a great concern to the 
developing world. It was CSIR that challenged the US patent No. 5,401,504, which 
was granted for the wound healing properties of turmeric. This 'second Haldi Ghati 
Ladai ', as it has been referred to, has been a path breaking fight for the first time, it 
asserted the rights of the holders of traditional knowledge from India in international 
fora. 3 "The turmeric case was a landmark case in that this was the first time that a 

3 "On Building a Golden Triangle between Traditional Medicine, Modem Medicine 
and Modem Science", speech delivered by R A Mashelkar on 25th May, 2003. 
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patent based on the traditional knowledge of a developing country was challenged 
successfully and USPTO revoked the patent. This eventually opened up the path to 
the creation of Traditional Knowledge Digital Library, Traditional Knowledge 
Resource Clarification, and finally inclusion of traditional knowledge in the 
International Patent Clarification System."4 In the above mentioned speech, Pro£ 
Mashelkar says about the importance IPC: Linking this to internationally accepted 
International Patent Classification (IPC) System will mean building the bridge 
between the knowledge contained in an old Sanskrit Shloka and the computer screen 
of a patent examiner in Washington. This will eliminate the problem of the grant of 
wrong patents, since the Indian rights to that knowledge will be known to the 
examiner. Hopefully, wrong patents on Turmeric, Neem, etc., will be the things of the 
past. 

PART II: NEEM PATENT REVOCATION CASE BY EPO 

AN OVERVIEW OF NEEM PATENT REVOCATION CASE 

On 12th December, 1990 W.R. Grace ofNew York and the United States of America, 
represented by its Secretary of Agriculture, filed a European Patent Application with 
the European Patent Office (EPO) on a "method for controlling fungi on plants by the 
aid of hydrophobic extracted neem oil." After going through the examination 
procedure, EPO granted European patent, Patent No. 0436257 the main claim having 
been restricted by the EPO to: "A method for controlling fungi on plants comprising 
contacting the fungi with a neem oil formulation containing 0.1 to 10% of a 
hydrophobic extracted neem oil which is substantially free of azadirachtin, 0.005 to 
5.0% of emulsifying surfactant, and 0 to 99% water." 
A legal opposition to this patent was filed jointly by Dr. Vandana Shiva, on behalf of 
the Research Foundation for Science, Technology and National Resource Policy, New 
Delhi, India; Magda Aelvoet, MEP, the then President of the Green Group in the 
European Parliament, Brussels; and Linda Bullard, Vice President of the International 
Federation of Organic Agriculture Movements, based in Germany. The petitioners 
claimed that the fungicidal effect of hydrophobic extracts of neem seeds was known 
and used for centuries on a broad scale in India, both in Ayurvedic medicine to cure 
dermatological diseases, and in traditional Indian agricultural practice to protect crops 
from being destroyed by fungal infections. Since this traditional Indian knowledge 
was in fact ubiquitous in Indian culture from ancient times, they asserted that the 
patent in question lacked two basic statutory requirements for the grant of a European 

Available at 
http://www .csir .res. in!External/Heads/aboutcsir/leaders/DG/DG%20speech%20 l.htm. 
Visited on 21st June, 2011, at 4.15 PM. 
4 R. A. Mashelkar, "Intellectual Property Rights and the Third World" Vol.7, No.4, 
Journal oflntellectual Property Rights, Pp 308-323, July 2002. 
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patent, namely "novelty" as per Article 54, EPC and "inventive step" according to 
Article 56, EPC. The petitioners also contended that the patent was contrary to 
"morality," according to Article 53 (a) of the EPC. This is because the inventors 
claimed monopolistic property rights on a method which forms part of the traditional 
knowledge base of India. In essence it is an act of stealing and stealing or theft is 
regarded as immoral and unethical in European culture. Lastly, they cited the formal 
grounds of"insufficient disclosure" under Article 83, EPC and "lack of clarity" under 
Article 84, EPC to justify the revocation of the patent. Subsequently, they also 
requested for an additional reason to oppose the patent that it constituted de facto 
monopoly on a single plant variety, which is not allowed under Article 53 (b), EPC. 
To substantiate their contentions, the petitioners brought two expert witnesses from 
India: Dr. Udai Pratap Singh, Professor and Head Department of Mycology and Plant 
Pathology, Institute of Agricultural Sciences, BHU and Mr. Abhay Dattaray Phadke 
of Puna-Managing Director of Ajay Bio-Tech (India) Ltd. Dr. Singh is widely 
regarded as India's greatest expert on neem in the scientific community. Mr. Phadke 
is an agronomist and had commercialized a neem product in India, without claiming 
patent protection. The patentees adopted the tactics to attack the petition on 
procedural grounds. However, the Opposition Division supported the petitioners on 
all the procedural questions. 

First Dr. A. D. Phadke was called. His presentation was lengthy, detailed, with 
excellent documentation and absolutely crushing and convincing. At the end of his 
oral and written testimony, the panel opined that the patentee's claim of novelty had 
been negatived by the presence of clearly demonstrated prior public use. Soon after, 
the lawyers Grace and USA submitted an "auxiliary request" by amending neem 
formulation slightly to keep it outside the described parameters and also to protect the 
patent from being cancelled. After immediate examination of the amended claim, the 
Opposition Division ruled that amended form of the "invention" was lacking an 
inventive step. 
The Opposition Division did not accept the arguments that the patent constituted a de 
facto monopoly on a single plant variety or that it was a violation of "public order and 
morality." But the members of OD agreed with the arguments of the petitioners that 
no patents should be granted for anything which was known previously, for example 
as part of common traditional knowledge. However, under the EPC this is not a matter 
under Article 53(a) EPC, but is a question of novelty or prior public use. 
On 13 February 2001 Opposition division of EPO revoked European patent No. 
0436257 i.e. method for controlling fungi on plants by the aid of a hydrophobic 
extracted neem oil. The detailed cross examination and verifying the submitted 
documents proved beyond doubt to the Opposition Division that the patent was based 
on pirated knowledge. Having aggrieved to this revocation, W.R. Grace and the 
United States of America as represented by its Secretary of Agriculture, appealed to 
the next level within the EPO, Technical Board of Appeal, demanding that the 
decision of the Opposition Division be overturned and submitting yet another 
modified formulation of their original claim. Although two days had been set aside to 
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examine the Appeal, the case was so compelling that the five-member Technical 
Board of Appeals needed only two hours to reach its decision. It had earlier declined 
to hear Mr. Phadke again, or Dr. Singh, although the work of both was referred to 
during the proceedings. The patentees had renewed their attempts to have the case 
declared inadmissible on procedural grounds, but the panel did not even discuss these 
questions. A second "auxiliary request" amending the formula of the product was 
refused on the grounds that it enlarged the scope according to Article 123(2). Then 
the main body of the patent was examined with regard to novelty, disclosure, and 
inventive step in the light of written submissions and oral presentations. gth March 
2005, is a historic and ever memorable day in the fight against bio-piracy. EPO 
revoked in its entirety a patent on a fungicide made from seeds of the neem tree, 
concluding a ten-year battle in the world's first legal challenge to a biopiracy patent. 
The TBA did not explain the grounds for its decision. But it analysed and considered 
the decision of Opposition Division of EPO in its judgment. It can be said that the 
ratio ofthe Opposition Division's decision was upheld. 

WRITTEN SUBMISSION OF THE INVENTORS OF THE INVENTER ON 
METHOD FOR CONTROLLING FUNGI ON PLANTS BY THE AID OF 
HYDROPHOBIC NEEM OIL BEFORE EPOON WHICH PATENT WAS 
GRANTED EARLIER5 

(a).DESCRIPTION OF THE INVENTION 

This invention relates to a method of controlling fungi on plants with the aid of a 
foliar fungicide comprising a hydrophobic-solvent extracted neem oil. These neem oil 
pesticides exhibit inter alia the ability to prevent fungal growth and kill fungal pests at 
various life stages. 

(b ).CLAIMS OF THE INVERTOR 

1. A method of controlling fungi on plants comprising contacting the fungi with a 
neem oil formulation containing 0.1 to 10% of a hydrophobic extracted neem oil 
which is substantially free of azadirachtin, 0.005 to 5.0% of emulsifYing surfactant 
and 0 to 99% water. 2. The method according to Claim 1 wherein the neem oil 
formulation contains 0.25 to 3% neem oil. 3. The method according to Claim 1 
wherein the fungi are selected from the group consisting of mildews, rusts, leaf 
spots, dollar spots, brown patch and botrytis. 4. The method of claim 1 wherein the 
fungi is contacted with the neem oil formulation on the surface of the plants. 5. The 
method of claim 4 wherein the fungi is contacted with the neem oil formulation by 
spraying. 6. The method of claim 1 wherein the plants are turf, horticultural or 
agricultural 

5 Available at http://www.freepatentsonline.com/0436257.html. Visited on 281
h 

December, 2010, at 7.30 PM. 

crops. 
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7. A method for protecting a plant from fungi infestation comprising contacting the 
plant with a neem oil formulation containing 0.1 to 10 of a hydrophobic extracted 
neem oil which is substantially free of azadirachtin, 0.005 to 5.0% of emulsifying 
surfactant and 0 to 99% of water. 8. The method of Claim 7 wherein the plant is 
contacted with the neem oil formulation by spraying. 9. The method of Claim 7 
wherein the plants are turf, horticultural or agricultural crops. 10. The method of 
Claim 7 wherein the plant is contacted with a fungicidally effective amount of the 
neem formulation. 

(c).DESCRIPTION OF PRIOR ART 

The neem tree, a tropical evergreen, has been used for centuries as a source of 
pesticides to which insects have not developed a resistance. Various neem seed 
extracts, particularly the ones containing the hydrophilic, tetranortriterpenoid 
azadirachtin, are known to influence the feeding behavior, metamorphosis, fecundity, 
and fitness of numerous insect species belonging to various orders. 

It is known that neem oil, containing azadirachtin, may be mechanically pressed from 
neem seeds in the cold by using oil presses or may be extracted using alcohols or 
other solvents using Soxhlet apparatus. Small amounts of neem oil can be obtained by 
kneading neem seed powder by hand after adding some water. Thus the term 'neem 
oil' has been used to describe a variety of materials containing a mixture of both 
hydrophilic and hydrophobic extractables. 

The variety of extraction methods and resultant variety in composition of neem oil has 
led to great confusion as to the true properties of "neem oil". Khan and Wassilew, 
Proc. 3rd Int. Neem Conf., 645-650 (1986) tested the effect of their "neem oil" 
(prepared by aqueous extraction of neem kernels) on 14 common fungi, including 
Trichophytonrubrum , T. violaceus, T. concentrichus, T. mentagrophytes , 
Enidermophyton floccosum , Mierosporum citaneum, Scrophulariopsis brevicaulis , 
Geotrichum candidum and Fusarium sp and found that it did not inhibit fungal growth 
and, in fact, the neem oil itself actually contained several species of growing fungi. 
Yet an anonymous article reported that "1 0% Neem oil diluted from its emulsifiable 
concentrate formulation" completely inhibited several species of fungi such as 
Aspergillus niger , Fusarium moniliforme , Macrophomina phaseolina and Drechslera 
rostrata. However, the specific details of this formulation were not provided. 

Similarly, there are discrepencies in the literature as to the use of neem oil to control 
insects. Schmutterer and Hallpap, Vol. 1: The Neem Tree, "Effects ofNeem on Pests 
of Vegetable and Fruit Trees", 69-83 ( 1986) showed that aqueous neem seed extracts 
are significantly superior to neem oil in repelling leaf mites ( Scrobipalpa ergasina ), 
leaf roller ( Phycita melogenu) and leafhopper ( Jacobiella facialna ). While Mansour 
et al., Proc. 3rd Int. Neem Conf., 577-587, Nairobi (1986) report that the pentane 
extract of neem seeds was much more effective at controlling the spider mite 
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Tetranychus cinnabarinus than were ethanol or methanol extracts, but surprisingly, the 
pentane extract was less effective at controlling the mite, Phytoseiulus persimilis than 
were the ethanol or methanol extracts. 

Yamasaki, et al, Journal of Chromatography, Vol. 447, 277-283 (1988), showed that 
the tetranortriterpenoid, salannin, can be isolated from crude plant extracts, obtained 
from Indian neem seeds which are known to be high in salannin content, using 
hexane. The biological activity of the salannin extract is reported to be feeding 
deterency and growth inhibition when applied to chewing insects such as beetles and 
caterpillers. 

From Entomology Experimentalis et Applicata, vol. 24, no. 3, 1978, pages 448-450 it 
is known to use a neem seed extract produced by extraction with hexane. The crude 
hexane extract of the neem seed is crystallized from an acetone solution, filtered and 
freed from solvent under reduced pressure and is reported to have insecticidal 
properties as repellant, reduction of egg deposition. This extract may be used in an 
aqueous emulsion containing 0.2% Tween 20 R as surfactant. 

From Phytoparasitica, voL 11, no. 3/4, 1983, pages 177-185 it is known to use 
chloroform and pentane extracts of neem seed against carmine spider mite 
(repellency, reduction of fecundity of adult females). The neem seed is extracted with 
pentane or chloroform, the resultant mixture is filtered and finally the solvents are 
evaporated. 

However, the use of the neem oil extract (extracted by a non-polar solvent) as foliar 
fungicide is neither disclosed in the state of the art nor is it derivable therefrom 
although the principle fungicidal effect of neem seed is known from the state of the 
art (Biological Abstracts, vol. 71, no. 12, 1987, abstract no. 83379). 

It has now been discovered that under the process of this invention, a non-polar 
hydrophobic-solvent extracted neem oil, substantially free of azadirachtin, possesses 
the ability to control the growth of serious fungal pathogens. This activity as fungicide 
in the absence of azadirachtin is novel and unique. The fungicidal activities of 
hydrophobicly extracted neem oil is unique and unexpected in view of the absence of 
any known active ingredients. 

(d).SUMMARY OF THE INVENTION 

It is an object of this invention to provide a novel pesticide that controls the growth of 
various fungi. Another object of this invention is to provide a natural pesticide 
formulation derived from neem seed extracts for the protection of plants from various 
fungal pests. To reach the objects of the invention there is suggested the method 
according to claims 1 to 6. 
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In accordance with the present invention, there have been provided certain novel 
pesticide formulations derived from seed extracts, said formulations comprising non
polar hydrophobic-solvent extracted neem oil fractions that are substantially free of 
azadirachtin and salannin. 

(e).DETAILED DESCRIPTION 

Some active ingredients of the seeds and leaves of the tropical neem tree, 
Azadirachtin indica, particularly the tetranortriterpenoids azadirachtin and salannin, 
are known for their potent pesticidal activities. The present invention is directed to 
various pesticide formulations prepared from neem oil which are substantially free of 
azadirachtin, and yet said formulations possess the ability to control fungal pathogens. 

Neem seeds can be quite variable in size, shape and composition. Seeds from around 
the world can be as small and round as a pea and as large and long as a bean. Neem 
seeds consist of two parts, a shell that does not contain oil or pesticidal activity and 
the kernal which contains oil and azadirachtin. However, the composition of seeds 
collected from throughout the world varies considerably as shown in Table A. In 
particular we have found that oil derived from neem trees with high azadirachtin 
concentration is fungicidal. 

The pesticide formulations of this invention are prepared from neem oil which has 
been extracted from, dried, coarsely ground neem seeds with a suitable non-polar, 
hydrophobic solvent. In accordance with this invention, dried neem seeds, typically 
containing about 5 to 15% water, are coarsely ground to about 4 mm sieve opening (5 
mesh). The ground neem seeds are then extracted with a non-polar hydrophobic 
solvent to remove neem oil. It is preferred to use a significant excess of solvent ( 3 to 
1 w/w) to obtain good yields. The solvent must be suitably hydrophobic to prevent 
excess water from contaminating the product. Water in the extract will cause 
azadirachtin to be extracted from the seeds and result in hydrolysis of the extract. 
After extraction, the solvent is removed from the extract by low temperature 
evaporation, preferably by vacuum evaporation to yield the neem oil product. 

Final pesticide formulations, in accordance with this invention, can be prepared by 
diluting the neem oil with about 5 to 50% preferably 5 to 20% and most preferably 7 
to 15% by volume emulsifYing surfactant and may optionally contain 0-1% PABA. 
Suitable emulsifYing surfactants include sorbitan esters, ethoxylated and propoxylated 
mono and diglycerides, acetylated mono- or diglycerides, lactylated mono- or 
diglycerides, citric acid esters of mono- or diglycerides, sugar esters, polysorbates, 
poly-glycerol esters, and the like, and mixtures thereof. The preferred emulsifYing 
surfactants are the polyoxyethylene derivatives of fatty acid partial esters of sorbital 
anhydrides which are sold under the name Tween® 20, Tween® 40, Tween® 60 and 
Tween® 80. Prior to final application, these pesticide formulations are typically 
diluted with water. 
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For foliar application it has been observed that rates ofO.l to 10%, preferably 0.25 to 
3% neem oil diluted in water is effective for control of insect pests and fungal 
diseases without unacceptable plant damage. Neem oil may also be used at various 
dilutions to control various pest and disease problems on turf, horticultural and 
agricultural crops as well as stored fruits and vegetables. The neem oil formulations 
have been shown to be effective at controlling fungi such as mildews, rusts, dollar 
spot, brown patch, black spots, botrytis, and the like. 

Suitable non-polar, hydrophobic solvents for use in extracting the neem oil from the 
ground neem seeds will include those solvents having high neem oil solubility and 
substantially no azadirachtin or water solubility. The preferred non-polar solvents 
include, but are not limited to, aliphatic hydrocarbons and halogenated aliphatic 
hydrocarbons such as pentane, hexane, heptane, octane, nonane, decane, isooctane, 
chloropentane, chlorohexane, and the like, and their isomers; petroleum distillates, 
petroleum ether, and the like; aromatics and substituted aromatics such as benzene, 
toluene, chlorobenzene, benzaldehyde, xylenes, and the like; and mixtures thereof. 
Various other non-polar solvents having the above characteristics are well known to 
those skilled in the art, and the choice of a particular solvent is not per se critical to 
the invention, provided that it is substantially azadirachtin-insoluble and neem oil has 
a high degree of solubility therein. 

(f).EXAMPLE-1 

This example illustrates the effectiveness of the non-polar, hydrophobic-solvent 
extracted neem oil fonnulations of this invention on the Control of Bean Rust 
&numsp &numsp &numsp Neem oil was extracted according to the following 
procedure. 

Eighty (80) kgs of dried defruited neem seeds from Africa were ground in a cutting 
mill to about 2 mm seive opening (1 0 mesh). The ground seeds were added to a 300 
gallon (1136.&litre) agitated vessel together with 140 gallons (529 &litre) of hexane 
and agitated for 18 hours. The extracted seeds were then separated from the hexane
neem oil solution by centrifugation. The hexane-neem oil solution was transferred to a 
500 ml jacketed agitated vessel where the solution was heated to 165°F (74 °C) to 
remove the excess hexane. The recovered neem oil had a hexane content of 1 %. 

The extracted neem oil was mixed with water and diluted to 0.25, 0.5, and 1% and 
sprayed on the fully expanded primary leaves of beans cv. Pinto 111 until run off. The 
leaves were then inoculated with bean rust ( Uromyces phaseoli ) spores and placed in 
a dew chamber to allow infection. After approximately 16 hours the bean plants were 
removed from the dew chamber and placed in a greenhouse. After seven (7) days the 
number of rust pustules were counted. The results, in Table 4, show that the extracted 
neem oil is an effective foliar fungicide at these concentrations. 
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(g).EXAMPLE-II 

Control of Mildew on Hydrangea 

A solution of 2% extracted neem oil in water was sprayed on 5 hydrangias plants 
growing in greenhouse. The treated plants and an equal number of untreated plants 
were exposed to the natural mildew microrganisms found in the greenhouse for 6 
weeks. At the end of this period the leaves of the plants were examined for mildew 
infestion. The untreated plants had an average of 46% of their leaves infested while 
the treated plants had 1. 7% infestation. 

(h).DECISION OF THE TECHNICAL BOARD OF APPEAL OF EPO
REVOCATION OF NEEM PATENT6 

Decision under appeal: Decision of the Opposition Division of the European Patent 
Office posted 13 February 2001 revoking European patent No. 0436257 pursuant to 
Article 102(1) EPC. 

SUMMARY OF FACTS AND SUBMISSIONS 
I. European patent No. 0 436 257 based on application No. 90 250 319.2 was granted 
on the basis often claims. 
Independent claim 1 as granted reads as follows: 
"1. A method of controlling fungi on plants comprising contacting the fungi with a 
neem oil formulation containing 0.1 to 10% of a hydrophobic extracted neem oil 
which is substantially free of azadirachtin, 0.005 to 5.0% of emulsifying surfactant 
and Oto99% water." 
II. The following documents and pieces of evidence interalia were cited in the 
proceedings: 
(8) H. B. Singh and U. P. Singh, Australian Plant Pathology, pages 66 to 67, 1981. 
A2 Affidavit ofMr A. D. Phadke of27 August 1996 
A7 Affidavit ofMr A. D. Phadke of 14 May 1998 
AlO Affidavit ofProf. U. P. Singh of8 January 1998 
Al3 Affidavit ofMr A. D. Phadke of 19 November 2003 
Testimony of Mr A. D. Phadke before the opposition division (minutes of the taking 
of evidence by hearing the witness Mr A. D. Phadke recorded in the oral proceedings 
before the opposition division on 9 May 2000, closed on 10 May 2000). 
III. Opposition was filed and revocation of the patent in its entirety was requested 
pursuant to Article lOO(a) EPC on the grounds of lack of novelty (Article 54(1) and 
(2) EPC, lack of inventive step (Article 56 EPC) and because the invention would be 
contrary to morality (Article 53(a) EPC) and pursuant to Article lOO(b) EPC on the 

6 Available at http://www.freepatentsonline.com/0436257.pdf. Visited on 7th June, 
2011, at 4.21PM. 
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grounds of insufficiency of disclosure. The ground concerning Article 53(b) EPC was 
introduced later on during the opposition proceedings. 
IV. The appeal lies from a decision of the opposition division revoking the patent 
under Article 102(1) EPC. The opposition division considered the opposition to be 
admissible. 
The opposition division considered the requirements of sufficiency of disclosure 
(Article 83 EPC) to be met since the description contained enough information to 
perform the invention by choosing one hydrophobic solvent among the list of possible 
solvents and the result ofthe extraction was a product substantially azadirachtin-free. 
With respect to Article 53(a) and (b) EPC, the opposition division stated that in the 
present case inter alia the question raised in respect of the traditional knowledge was 
a question of state of the art for assessment of novelty since the patent did not give its 
proprietor any right to prohibit acts in India. Moreover, no plant variety was claimed 
but a method of controlling fungi by a hydrophobic extract of the oil from seeds of a 
generically defined tree. Additionally, the opposition division further stated that the 
extract used in the claimed method was obtainable from seeds of Azadirachta indica 
(neem tree), but this was a plant species, i.e. a higher taxonomic unit than a plant 
variety. The opposition division considered the public prior use to be proven on the 
basis of affidavit A7 by Mr A.D. Phadke together with his testimony during the oral 
proceedings before the opposition division. In particular, the opposition division 
considered that the "when" and "where" of the alleged prior use were clearly 
established as summer 1985 and 1986 in the Pune and Sangli districts ofMaharashtra, 
Western India. The fungicidal effect was observed in the months of November and 
December. In particular, Mr Phadke himself had carried out some of the tests with 
two farmers. 

The opposition division also considered that the testimony established the following: 
that hydrophobic extract (with a non-polar hydrophobic solvent such as hexane) from 
neem seeds was diluted with an emulsifying surfactant (either synthetic such as 
TweenR or natural such as Acida Consica); that the products used were compositions 
containing less than 1% hexane, 90% neem oil and 10% emulsifier (synthetic) or 85% 
neem oil and 15% emulsifier (natural) and that for pest control 4-8 ml of the above 
product were diluted in 11 water resulting in a final concentration of about 0.4-0.8% 
neem oil (0.36-0.72%) and about 0.04-0.08% emulsifier.ln the opposition division's 
view the witness made clear that the broader values mentioned in affidavit A7, 
namely 0.5-5% of neem oil, concerned the whole period, whereas the specific 
concentration 0.4-0.8% was applied in the first year. 

The opposition division was of the opinion that both the testimony and affidavit A 7 
confirmed the treatment of agricultural crops such as rice, lentils or sunflowers and of 
fruits and vegetables such as grapes, tomatoes, strawberries, mangoes and 
pomegranates and beans. The target was insects and diseases caused by fungi such as 
powdery mildew, rust, brown patches, black spots and botrytis. An unlimited number 
of local farmers could take note of said treatment. 
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Additionally, since the extraction with hexane was also made in example 1 of the 
patent in suit, the opposition division considered that the hexane extracts were 
substantially free of azadirachtin as a consequence of the choice of the solvent used 
for the extraction. According to the opposition division's findings the main request 
(claims as granted) lacked novelty and the auxiliary request (filed during the oral 
proceedings before the opposition division) lacked an inventive step. With respect to 
inventive step, the opposition division considered that the prior use represented the 
closest prior art. It defined the problem to be solved as finding alternative methods for 
controlling fungi or protecting plants. In the opposition division's view the skilled 
person would have used formulations comprising a lower concentration of the neem 
oil extract as obvious lower cost alternatives of the known formulations. 
V. The appellant (patentee) lodged an appeal against the decision. 
VI. The respondents (opponents) filed counterarguments. 
VII. The board sent a communication on 6 June 2003 expressing rapporteur's 
preliminary comments in respect of the admissibility of the opposition, as well as 
some objections within the meaning of Article 123(2) EPC concerning the auxiliary 
request. 
VIII. The respondents filed further arguments and inter alia a further affidavit A13 by 
Mr A.D. Phadke. 
IX. The appellant filed an amended set of claims with its letter of 16 February 2004. 
Claim 1 of the auxiliary request read as follows: 
"1. A method of controlling fungi on plants comprising contacting the fungi by way of 
foliar application with a neem oil formulation containing 0.25% of a neem oil 
obtainable by extraction of neem seeds with a non-polar hydrophobic solvent by way 
of adding dried and ground neem seeds to the solvent and agitating same, which neem 
oil is substantially free of azadirachtin and salannin, 0.005 to 5.0% of emulsifYing 
surfactant and up to 99% water." 
X. In a communication sent on 17 August 2004 as an annex to the invitation to oral 
proceedings, the board mentioned document (8) as relevant for the assessment of 
inventive step. 
XI. The respondents filed more arguments dealing with several aspects of the case. In 
particular they objected to claim 1 of the auxiliary request under Article 123(2) EPC. 
XII. In a letter of 24 November 2004 the appellant announced that it would not be 
attending the oral proceedings and that it withdrew its request for oral proceedings. 
XIII. The board sent a communication on 9 December 2004 expressing the 
preliminary opinion that claims 1 and 5 of the auxiliary request did not meet the 
requirements of Article 123(2) EPC. 
XIV. Oral proceedings were held before the board on 8 March 2005. 
XV. The appellant's arguments were filed in writing with the grounds of appeal. They 
may be summarised as follows: 
The opposition was not admissible since three opponents paid one opposition fee and 
filed and signed one opposition letter without being represented by a professional 
European representative. It was questionable whether the one opposition fee paid was 
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indeed paid in time since a bank account sheet in the official file bore the date of the 
last day of the opposition period and stated "Receipt of payment to another account". 
If the opposition fee was paid on the last possible day by transfer order from one 
account to another, it was very unlikely that it reached the receiving account on the 
very same day. 
The opponents needed a representative for the opposition to be deemed filed, and this 
applied at least to the non-European opponent. The representative was appointed later, 
i.e. after the opposition time limit had expired. The opposition as originally filed was 
insufficiently supported by facts and arguments with respect to the several grounds for 
opposition cited therein. Additionally, it was immediately clear from the beginning 
that the objection raised in the original opposition letter with respect to morality did 
not apply to the claimed su~ject-matter. The prior use was not sufficiently proven. In 
particular, the appellant considered that Mr Phadke relied on documentation (such as 
laboratory books), in order to refresh his knowledge when giving his affidavits and 
testimony, which was not introduced into the proceedings. Therefore, the appellant 
could not verifY the contents of these documents. Furthermore, M..r Phadke did not 
identify in the opposition proceedings before the first instance one individual local 
farmer. Since about 10 to 14 years had passed since the alleged action, it had to be 
taken into account that for most people the recollection of dates and numerals was not 
reliable and hence supporting documents were needed. It was furthermore unproven 
whether the alleged tests had actually been carried out and in particular what 
specifically had been tested or demonstrated and to whom. To that extent there was 
insufficient evidence to decide against the novelty of the claimed subject-matter. 
The appellant also stated in its grounds of appeal that since the opposition division 
determined the prior use based on Mr Phadke's affidavits and testimony to be the 
closest prior art there was also an insufficient basis and support for the decision of 
lack of inventive step. Additionally, reference was made with respect to the further 
arguments in the opposition's proceedings concerning inventive step. 
The appellant also requested remittal to the first instance for further prosecution in 
case the main request was found to be novel by the board, since the inventive step of 
the main request had not been discussed during the oral proceedings before the first 
instance. No further arguments were submitted by the appellant in response to the 
board's communications. 
XVI. The respondents stated during the oral proceedings that in view of the board's 
communications and the board's preliminary comment it would concentrate its 
arguments as follows: 
With respect to the main request there was an insufficient disclosure and the subject
matter claimed lacked novelty and inventive step. As support for its arguments, the 
respondents cited affidavits A2, A7, AlO, Al3, the testimony of A. D. Phadke and 
document (8). 
As regards the requirements of Article 83 EPC, the respondents considered that the 
process parameters (temperature, time of extraction, agitation mode) necessary for 
performing the extraction were not sufficiently disclosed. With respect to the novelty 
analysis, it referred to affidavits A2, A7 and to Mr A. D. Phadke's testimony. 
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The respondents shared the conclusions reached by the opposition division in its 
decision. All the features appearing in claim 1 were anticipated by the prior use 
supported by Mr A. D. Phadke's statutory declarations and testimony. The respondent 
further stressed that the feature "substantially free of azadirachtin" was redundant, 
since it was a direct result of the extraction with a hydrophobic solvent. 
With respect to inventive step, the respondents considered either the prior use as 
closest prior art or, alternatively, document (8). In the respondents' view the skilled 
person faced with the problem of finding an alternative to the known method of 
controlling fungi referred to in the prior use would have immediately arrived at the 
claimed invention. With respect to the auxiliary request the respondents considered 
that it did not meet the requirements of Article 123(2) EPC. 
In particular, amended claim 1 related to a combination of specific features which 
were not disclosed in such a way in the original application. The contents of the patent 
application should not be taken as a reservoir from which it would be permissible to 
draw features pertaining to separate embodiments in order to create artificially a 
particular embodiment, which was now claimed. It cited decision T 305/87, Official 
Journal EPO, 1991, 429. The respondent stated that it shared the board's preliminary 
opinion expressed in the communication of 9 December 2004 with respect to the 
process features "adding dried and ground neem seeds to the solvent and agitating 
same". Furthermore, if example 1 was the basis for the amendments, then an 
unallowable generalisation had also taken place with respect to the temperature of the 
extraction. In examp]e 1 the extraction took place at room temperature, whereas the 
extraction temperature was not mentioned in the claim. Hence the claim also 
encompassed the possibility of heating. 
XVII. The appellant (patentee) had requested in writing that the decision under 
appeal be set aside and that the patent be maintained as granted (main request) or, as 
auxiliary request, that the patent be maintained in amended form on the basis of the 
set of claims filed with letter dated 16.02.2004. 
The respondents (opponents) requested that the appeal be dismissed. 

REASONS FOR THE DECISION 

1. The appeal is admissible. 
2. Admissibility of the opposition 
The matter of the admissibility of the opposition concerning the payment of only one 
opposition fee for an opposition filed in common by two or more persons has been 
answered by decision G 003/99, OJ EPO 2002, 347. 
Point 1 ofthe OrderinG 003/99 reads as follows: "1. An opposition filed in common 
by two or more persons, which otherwise meets the requirements of Article 99 EPC 
and Rules I and 55 EPC, is admissible on payment of only one opposition fee." 
Therefore the payment of only one opposition fee is not questionable in the present 
case. With respect to the question arising in connection with the date of payment of 
the opposition fee (Article 99(1) EPC and Article 8(l)(a) ofthe Rules relating to Fees) 
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in due time, the respondents alleged that the fee was paid cash to the European Patent 
Office's account on 14 June 1995 (last day). 
In the opposition's file, the said date is to be seen in the "receipt payment to another 
account" from Banque Bruxelles Lambert in Bruxells. In the said receipt, the 
European Patent Office appears as "Beneficiary". In view of this evidence of 
payment, this date can be considered as the date on which the payment was made. 
Moreover, even if assuming, as asserted by the appellant, that a debit order in respect 
of a payment from one account to another was made instead of cash payment to the 
EPO's account, a situation was created in which the payment to the EPO's account 
could not be revoked or changed by the remitter, either as regards the date or the 
amount (cf. T 214/83, OJ EPO, 1985, pages 10 to 14, especially point 4). 
With respect to the appointment of a professional representative in accordance with 
Article 133(2) EPC,this requirement only applied to the second opponent, but not to 
the first and third opponents. This is because the first and third opponents had a 
residence or their principal place of business within the territory of one of the 
Contracting States (Belgium and Germany respectively). Accordingly, even if the 
appellant's position was to be confirmed in respect of the second opponent, the 
admissibility of the opposition for the first and third opponents cannot be challenged. 
With respect to the point raised by the appellant in relation to a possible insufficiency 
of the grounds for the opposition, it has to be distinguished between the case where 
the opposition was accompanied with sufficient reasons, as is the case here, and the 
case where the reasons given were likely to lead to a revocation of the contested 
patent The latter being a substantive matter, the fonnal requirement of Article 99(1) 
EPC is met anyway. Accordingly, the opposition is admissible since it meets the 
requirements of Article 99 EPC and Rules 1 and 55 EPC and it is in conformity with 
the conclusions reached in G 003/99. 
3. With respect to the appellant's request for remittal to the department of first 
instance, it has to be remembered that the board has the discretionary power to decide 
on the remittal to the first instance (Article 111(1) EPC) after consideration of the 
merits of each case. There is no absolute right to two instances in the sense of a party 
being in all circumstances entitled to have every aspect of its case examined by two 
instances. In the present case, considering the overall length of the opposition and 
appeal proceedings, remitting the case to the department of first instance is not 
justified since this would impair the legitimate interests of the other party and of the 
general public in having some degree of legal certainty as to the existence and scope 
of the European patent within a reasonable time span. 
The oral proceedings before the board took place in the absence of the appellant who 
was duly summoned but decided not to attend, as announced with its letter of 24 
November 2004. The present decision is based on facts and evidence put forward 
during the written proceedings. Therefore, the conditions set forth in decision G 
004/92 (OJ EPO 1994, 149) are met in the present case. 
4. Main request 
4.1. Sufficiency of disclosure 
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When considering whether the requirements of sufficiency of disclosure are met, the 
contents of the whole patent have to be investigated in the light of the general 
knowledge in the field. The board shares the opposition division's opinion that the 
description contains enough information to perform the invention. Moreover, the 
respondents have not contested the reproducibility of example 1. The respondents 
have objected that the process parameters for the extraction were not sufficiently 
disclosed. However, even if the description does not go deeply into the details of the 
extraction process, the skilled person may use its general knowledge to supplement 
the information contained in the patent. The person skilled in the art means the skilled 
person who is expected to have the same qualifications as the relevant skilled person 
referred to under Article 56 EPC for assessing inventive step. In the present case it is 
the skilled person working in the field of plant fungicides with technical general 
knowledge on natural products. The board is convinced that in order to carry out the 
invention as claimed in the main request the skilled person does not require anything 
other than the contents of the description, including example 1, and routine 
experimentation based on her or his general knowledge. In conclusion, the 
requirements of Article 83 EPC are met. 
4.2. State ofthe art 
To prove the alleged public prior use, the respondents put forward affidavits A2, A7, 
A 13 and the testimony ofMr A. D. Phadke. The appellant has disputed the validity of 
the evidence brought forward inter alia on the grounds that it casts doubt on the 
credibility of the evidence. This doubt was based on the long period which had 
elapsed between the actions and the affidavits and testimony. The appellant's main 
argument was that the recollection of dates and numerals was uncertain for most 
people and hence some supporting documents, such as laboratory books or notebooks, 
were required. However, there is no dispute between the parties concerning the 
existence of the prior art document (8) as part of the state of the art within the 
meaning of Article 54(2) EPC. In the board's view, document (8) is highly relevant 
for the ruling of the present case. Thus, it can bel eft open whether or not the prior use 
is proven as the. case can be decided on the basis of document (8) alone. 
4.3. Novelty 
Although document (8) discloses the use of an extract of neem oil as fungicidal on 
plants, it does not disclose which is the solvent employed. Moreover, document (8) 
does not disclose the presence of an emulsifying surfactant in the formulations 
employed. Therefore the subject-matter claimed is novel over the contents of 
document (8). 
4.4. Inventive step 
Document (8) represents the closest prior art. This document relates to a scientific 
publication on the "Effect of Volatiles of Some Plant Extracts and their Oils on 
Conidia of Erysiphe polygoni DC." (cf. title). "The present study reports the effect of 
volatiles of garlic extract and oil, neem oil and ginger (Zingiber officinale Rose.) 
rhizome extract on conidia of powdery mildew (Erysiphe polygoni DC) of pea (pleum 
sativum L.)." (emphasis added) (cf. end of first paragraph in the left-hand column on 
page 66). Document (8) also refers to the known antifungal activity of neem extracts 
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and oil. "Extracts and oils of garlic (Allium sativum L.) and neem (Azadirachta indica 
Juss.) exhibit strong antifungal activity but their antifungal effect has not been studied 
so far on powdery mildews." ( cf. first paragraph in the lefthand column on page 66). 
The neem oil used in document (8) is an extracted neem oil, since it was obtained "by 
Soxhlet apparatus" (cf. end of second paragraph in the left-hand column on page 66). 
Moreover, for the tests performed disclosed in document (8) "Freshly produced 
mature conidia of E. polygoni were dusted onto cover glasses from pea plants raised 
in the greenhouse" ( cf. third paragraph in the lefthand column on page 66). 
Different concentrations of oils were used according to document (8). Specific values 
for neem oil are shown on Table 1 in the right-hand column of page 66. These values 
are expressed as ppm (v/v) (cf. third paragraph in the left-hand column on page 66) 
and correspond to 0.01, 0.05, 0.1, 0.2, 0.3 and 0.5% respectively. Document (8) 
further discloses that neem oil exhibited a marked inhibitory effect on spore 
germination and germ tube length. (c£ first paragraph in the righthand column on 
page 66). 
Document (8) also discloses that "The results of the present experiments reveal that 
the volatiles of oils and extracts of plant parts mentioned above have strong antifungal 
effect at relatively low concentrations in vitro. This prompted us to include them in 
our spraying program in the field for the control of powdery mildew of pea where 
ginger extract has given excellent results; studies on other oils and extracts are still in 
progress." (cf. second paragraph in the right-hand column on page 66). 
In the light of this prior art, the problem underlying the patent in suit can be defined as 
putting into practice a method of controlling fungi on plants by using an extracted 
neem oil. The problem is solved by the features of claim 1 "contacting the fungi with 
a neem oil formulation containing 0.1 to 10% of a hydrophobic extracted neem oil 
which is substantially free ofazadirachtin, 0.005 to 5.0% of emulsifying surfactant." 
Having regard to examples 1 and 2 in the description of the contested patent, the 
board is satisfied that the problem has been plausibly solved. It remains to be 
investigated whether the proposed solution is obvious to the skilled person in the light 
of the prior art. Although not explicitly mentioned in document (8), it has not been 
disputed that the neem seeds are the source for obtaining the extracted neem oil. 
Additionally, claim 1 of the main request does not specify this feature. 
The skilled person faced with the problem defined above knows that she or he has to 
put in contact the fungi with formulations containing neem oil in some concentration. 
This is an obvious requirement of the known methods of controlling fungi on plants. 
Mildews are among the fungi to be controlled which are mentioned in the description 
of the patent in suit (c£ page 4, line 57). Since document (8) specifies that the neem 
oil used is a neem oil obtained by Soxhlet apparatus the use of a solvent for the 
extraction is compulsory. However, document (8) does not disclose which solvent 
should be used. Accordingly, the skilled person would use his or her general 
knowledge of the isolation of natural products from plants. This commonly takes 
place by means of solvent extraction and solvent elution. These are well-known 
practices used in all laboratories of natural products and merely imply arranging the 
solvents to be used according to their solvent strength. 
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Basically, whatever the technique chosen, it is normally started with a non-polar 
hydrophobic solvent (first option) and then it is continued in increasing degree of 
polarity up to hydrophilic solvents (waterincluded). Since the method disclosed in 
document (8) is solvent extraction (by using a Soxhlet apparatus), the skilled person 
uses that method and would begin with a hydrophobic solvent. In this context it has to 
be remembered that the claim does not specify the temperature of the extraction and 
hence extraction by Soxhlet apparatus is also encompassed by the claim wording. 
As regards the concentrations of extracted neem oil to be used in the formulation 
suitable for the antifungal effect, the specific concentrations disclosed in document (8) 
clearly fall within the scope of claim 1 (0.1 to 10%). 
With respect to the fact that an emulsifying surfactant is present in the formulation in 
a concentration of 0.005 to 0.5%, this is a usual measure when commonly providing 
formulations from hydrophobic plant extracts. Moreover, the appellant has not alleged 
that any effect is achieved derived from the use of the surfactant in this specific range 
other than its usual function as additive for providing formulations suitable for use as 
pesticides in general. 
It is a fact acknowledged by the appellant in the patent description that such 
formulations are known per se (page 3, lines 41 to 45, of the patent in suit). Since the 
claimed subject-matter comprises formulations with water contents of 0% it is not 
necessary to comment on this aspect. 
As regards the feature "which is substantially free of azadirachtin", this is a direct 
result of the hydrophobic extraction, since azadirachtin is a tetranortriterpenoid 
produced by the neem tree which is not soluble in hydrophobic solvents such as 
hydrocarbons (e.g. hexane). This is confirmed by the fact that example 1 of the patent 
in suit does not require any process step in addition to the extraction with hexane. 
Consequently, the subject-matter of claim 1 of the main request lacks an inventive 
step since it was obvious to try to use formulations such as those defined in the claim 
for controlling fungi on plants. Although the patentee was aware (board's 
communication sent as an annex to the summons for oral proceedings) that the board 
considered document (8) as relevant for the assessment of inventive step, it chose not 
to file any arguments in support of an inventive step for the claimed subject-matter. 
The only argument on file with respect to document (8) can be seen in the minutes of 
the oral proceedings before the opposition division, where the appellant discards 
document (8) by stating without further reasoning that this document does not 
mention a hydrophobic solvent. This argument is an argument related to the novelty 
of the claim. Moreover, as set out above, the use of a hydrophobic extract derives 
from the systematic routine of laboratory work. In conclusion, the main request fails 
for lack of inventive step (Article 56 EPC). 
5. Auxiliary request 
5.1. Article 123(2) EPC Claim 1 of the first auxiliary request contains the feature "by 
way of adding dried and ground neem seeds to the solvent and agitating same". There 
are two passages in the application as originally filed which disclose the preparation 
of the neem oil by way of extraction: page 6, lines 10 to 26, and example 1, page 9, 
lines 2 to 8. None of these passages reflects identically the text appearing in the 
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claims. The passage on page 6 (lines 12, 13) discloses that the neem oil is extracted 
from dried, coarsely ground neem seeds (emphasis added) and states nothing about 
agitation. It is further stated on page 6 that "In accordance with this invention, dried 
neem seeds, typically containing about 5 to 15% water, are coarsely ground to about 5 
mesh. The ground neem seeds are then extracted with a non-polar hydrophobic 
solvent to remove neem oil" (emphasis added). Additionally, example 1 of the 
application as filed relates to specific conditions for the extraction with a specific 
solvent, namely: "Eighty (80) kgs of dried defruited neem seeds from Africa were 
ground in a cutting mill to about 10 mesh. The ground seeds were added to a 300 
gallon agitated vessel together with 140 gallons (259 kgs) of hexane and agitated for 
18 hours. The extracted seeds were then separated from the hexaneneem oil solution 
by centrifugation. The hexane-neem oil solution was transferred to a 500 ml jacketed 
agitated vessel where the solution was heated to 165°F [74°C] to remove the excess 
hexane." (emphasis added). Therefore, the amendments mentioned above relate to 
unallowable generalisations of features of the application as originally filed (Article 
123(2) EPC). The patentee has not filed any counterarguments. Consequently, the 
auxiliary request fails since it does not meet the requirements of Article 123(2) EPC. 

ORDER 
For these reasons it is decided that: The appeal is dismissed. 

SOME OBSERVATIONS OF THE ACTIVISTS ABOUT NEEM BATTLE 

Linda Bullard, former president of International Federation of Organic Agriculture 
Movements, Gennany said about one of her reasons to fight against EPO patent on 
neem with Vandana Shiva and others. She says; "They wished to illuminate how 
governments of wealthy countries-in this case the United States-and multinational 
corporations-in this case the infamous W.R. Grace (whose exploits are chronicled in 
the book and movie "A Civil Action")--collude to steal biological resources from the 
south by means of the patent system."7 She also says: "It is important to note that the 
case was won on the basis of affidavits and testimony, and that the inteHectual 
achievements of traditional societies were recognized officially as a means to 
establish "prior use".8 

Vandana Shiva of Research Foundation for Science, Technology and National 
Resource Policy, India gives some valuable observations about the value of neem 
together with the significance of the battle against neem patent. "Neem is an 
extremely important social and cultural symbol in Indian society because it is used on 
such a large scale for medicine and agriculture in India. If biopiracy can occur with 

7 FREEING THE FREE TREE, A BRIEFING PAPER ON THE FIRST LEGAL 
DEFEAT OF A BIPIRACY PATENT: The Neem Case, by Linda, Bullard, March 
2005. Available at http://www.nwrage.org/content/freeing-free-tree-briefing-paper
neem-biopiracy-case. Visited on 23rd March, 2009, at 11.46 AM. 
8 Ibid. 
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such commonly used knowledge, what would be the fate of less prevalent examples of 
traditional innovation? Neem is also important because it is an ecologically sound 
alternative to hazardous pesticides." "The neem battle is a contest between eco
feminism and capitalist patriarchy. Eco-feminism recognises the intrinsic worth and 
integrity of all beings, including all the various species and different kinds of people 
and societies, while capitalist patriarchy recognises only the rights of those who own 
and control capital, which happens to be largely men. The rights of capital and the 
rights of privileged and powerful men reinforce each other and create unjust and 
unethical systems like Western style IPR regimes which attempt to transform all life 
and living resources under the monopoly of corporations. Freeing the free tree was an 
experiment. It sought to find new ways to defend our freedoms in an era of 
globalisation and corporate rule".9 In her book "The Plunder of Nature and 
Knowledge" to respond to W.R Grace's justification for patents which hinges on the 
claim that their modernised extraction processes constitute a genuine innovation, 
Vandana Shiva says that "this novelty, however exists mainly in the context of the 
ignorance of the West. Over 2000 years that neem-based bio-pesticides and medicines 
have been used in India, many complex processes were developed to make them 
available for specific use, though the active ingredients were not given Latinised 
scientific names."10 She continues to say that "Biodiversity has different properties 
that can be utilised for meeting human needs. In the case of neem, the knowledge that 
the tree has biopesticidal properties is metaknowledge-the knowledge of principles-in 
the public domain. Given this knowledge, various processes of technology can be 
used for preparing a variety of products from neem. These are obvious, not novel."11 

PART-III: NEEM PATENT RE-EXAMINATION CASE BY USPTO 

AN OVERVIEW OF NEEM PATENT RE-EXAMINATION CASE 

W R Grace's U S neem patent, Patent No. 5, 124, 349 for 'storage-stable pesticide 
formulations containing azadirachtin as the active ingredient' has sparked a sharp and 
spontaneous furore among all Indians-farmers, scientists, jurists, civil society 
members, social activists etc. It is a patent for the pesticide composition containing 
neem seed extracts and characterised by non-degrading solvent system. This patent 
was a traditional knowledge based, gives an exclusive right to the product was the 
cause of so many concerns. One concern was that the patent will deprive local farmers 
of their ability and privilege to produce and use neem-based pesticides by altering the 
price and availability of the neem seeds. This is the reason why they were up in arms 
against this traditional knowledge based patent. In the mean time, on a related matter 
of this patent, Grace also was granted a patent from EPO. This patent was challenged 

9 Available at http://www.gene.ch/genet/2000/Jun/msg00032.html. Visited on 5th 
June,2011 at 6.35 PM. 
10 Dr. Vandana Shiva, "Biopiracy: The Plunder ofNature and Knowledge", in 
'Biodiversity and People's Knowledge', RFSTE, New Delhi, 1997, Page-71. 
11 1bid, Page 71. 
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before EPO and was revoked subsequently. The initiative to move for challenge was 
initiated by Jeremy Rifkin from The Foundation on Economic Trends in the US; Dr 
Vandana Shiva, President of The Research Foundation for Science, Technology and 
Natural Resource Policy in India; Dr MD Nanjundaswamy ofKarnataka Rajya Ryota 
Sangha, a farm organisation representing farmers throughout India; Linda Bullard, the 
then Vice-President of the International Federation of Organic Agriculture 
Movements in Brussels, Germany; and Martin Khor, Director of the Third World 
Network. 

The challenge is based on the ground that the pesticidal extract in question has long 
been known to the Indians for thousands of years and was used by them for protecting 
their crops to resist the attack of the pests and insects as well. It was derived from the 
knowledge and use that lay in the public domain as the formulation was developed 
and used by Indian farmers. Therefore the knowledge of this was therefore available 
at the time of patenting, to any ordinary person and the difference between it and the 
patented product, if any, was 'obvious', hence not an inventive step. But there have 
been no efforts to patent most of these inventions because Indian patent law forbids 
agricultural and medicinal products. 

IT IS BARRED BY PRIOR ART 

Under Sections 301 and 302 of the 35 US Code, any individual may file a request for 
the re-examination of an existing patent if the requester believes 'prior art' would have 
a bearing on the patentability of any claim of the patent. It includes knowledge that 
was available at the time of patenting to a person of ordinary skill in the art. This 
patent should be overturned because the company's method of extracting stable 
compounds has been widely used prior to the patent's issuance and because the 
extraction methods have been previously described in printed publications. 

Several centuries of learning, research, creativity and experimentation with the neem 
have resulted in a wealth of information on how to harness the tree's potential for use 
in medicine, agriculture etc. It is the accumulation of centuries' old Indian 
knowledge. The accumulated knowledge is the result of many anonymous and 
individual efforts carried out over hundreds of years. This patent is about a "process" 
of extracting stable chemical compounds for use in pesticides. Yet, Indian villagers 
have been extracting the tree's chemical for pesticidal uses via similar processes for 
several centuries. People at the village level have developed several ways of 
extracting and in fact been extracting by similar processes for centuries the neem's 
pesticidal emulsions without expensive equipment. They break down the seeds and 
soak them overnight in water, alcohol or other solvents years ahead of company's 
patented processes. The emulsions float to the surface and are then placed directly on 
crops as a pesticide and insect repellent. Need was not felt to store pesticidal 
compositions because they usually apply the emulsions the following day. Despite the 
simplicity of these traditional methods, the pesticidal compounds obtained are 
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extremely effective. Moreover, these compounds are just as potent as pesticides 
derived from more sophisticated methods. Several studies have demonstrated that 
compounds derived from these traditional methods are as successful in warding off 
pests as synthetic insecticides. These traditional methods of chemical extraction are 
especially useful in long-term pest control. While insects become tolerant to single 
chemicals, these indigenous methods yield complex blends of compounds. This 
blending makes it much less likely that insects will become tolerant to the extract's 
toxicity. 

This prior use is well documented. It can invalidate the claim of novelty. Although 
patented process is more technical, it is merely extension of the same processes that 
Indian villagers have been using for hundreds of years. Patents cannot be granted for 
trivial or minor changes or an obvious extension of prior art. to known products and 
processes. In addition to this prior use, Indian researchers documented the use of the 
seed's compounds as a pesticide over 50 years ago. There are extensive research 
works of some modem scientists on the use of the neem as a pesticide in India. First 
reported case is in the year 1928. Two Indian scientists, R N Chopera and M A 
Husain, reported using neem tree kernels to repel desert locusts. In 1962 field test by 
M Pradhan shows that when ground up neem kernels were mixed with water, the 
resulting suspended compound served as an effective pesticide and neem kernels are 
even more potent than industrial insecticides. Moreover, some Indian research has 
studied the production of stable neem-based solutions and emulsions. Indian scientists 
made significant advances in the field of neem-oriented stabilisation techniques in the 
1960s and 1970s. Additionally, the Indian Agricultural Research Institute conducted 
formal scientific studies of the neem tree, demonstrating the effectiveness of neem 
tree seeds in pesticides and insect repellents over a decade ahead of the patentee's 
earliest efforts. This pre-existing body of knowledge and research of Indian scientists 
renders the patent claims invalid. It does not matter whether the patentee had actual 
knowledge i.e. prior art, of its existence. Patentee is to be held accountable. 

THE CLAIMS ARE NOT OF ANY INVENTIVE STEP 

The issuance of a patent is prohibited if the patent would have been an 'obvious' in 
light of prior art. The standard for patentability requires that the differences between 
a patentable invention and its prior art must be great enough so that a person with 
ordinary skill in the art would not consider the invention to be obvious at the time of 
patenting. This patent does not meet this standard. 

The patent is non-obvious in nature and characteristics. This claim is based on the 
reason that in contrast to the traditional chemical extraction techniques, the patented 
process obtains storage-stable azadirachtin formulations. It has several flaws. Firstly, 
several Indian scientists had developed stabilisation techniques prior to Grace's patent 
application. So whatever was made out by Grace, there was nothing non-obvious in it. 
It could have very easily anticipated by those persons who developed these techniques 
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or other ordinarily skilled persons in that technique. Secondly, in determining whether 
an invention is obvious, it is necessary to consider the possibilities and capabilities of 
pre-existing technologies. Inventions are unpatentable if the possibilities raised by 
prior technologies would make the patent obvious to a person with ordinary skill in 
the art. This standard also disqualifies the validity. Because Indian researchers had 
already developed the knowledge and technology necessary to make storage-stable 
azadirachtin formulations possible, this pre-existing knowledge subsumes Grace's 
patent claims. Patents may not be granted for trivial changes to known products and 
processes. 

Grace tries to prove by saying that claim is non-obvious because there are no pre
existing references identical to patent processes. His emphasis is that there has to have 
some specific formal references identifYing storage-stable azadirachtin formulations. 
This argument fails for two reasons. First, it is obvious that indigenous village 
traditions would not be recorded in formal publications. To expect Indian villagers to 
formally publish centuries-old learned traditions is unrealistic and unfair. By citing a 
lack of formal publications as proof of non-obviousness, it holds the villagers to a 
standard that is clearly unobtainable. Second, it is immaterial that no reference makes 
the same specific claims of the patented process because the proper test is to be 
determined from combined teachings of prior references. Rather than seeking specific 
patents or publications that mirror Grace's claims, a proper examination of prior art 
should conduct a broad and interpretive analysis of all prior references. Considering: 
that Indian villagers developed neem-based pesticides years before Grace obtained its 
patent; that scientists from around the world documented the effectiveness of the 
neem tree in pest control prior to Grace and that Indian scientists initiated and 
developed the research on stable neem compounds. A new use of the same knowledge 
does not justifY exclusive patent rights. A patent monopoly should not be granted on 
trivial improvements which are new, but obvious modifications of known products 
and processes. 

But the arguments were rejected by USPTO and it confirmed all the 19 claims. 

EXTRACTS OF THE PATENT APPLICATION OF THE INVENTOR
W.RGRACE BEFORE THE UNITED STATES PATENT AND TRADEMARK 
OFFICE ON WHICH PATENT NO. 5, 124,349 WAS GRANTED 

(a).FIELD OF THE INVENTION 

This invention relates to pesticide compositions, and more specifically to storage
stable pesticide formulations containing azadirachtin as the active ingredient. 
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(b).BACKGROUND OF THE INVENTION 

The biological activities of the neem tree seeds have long been recognized. Of 
primary importance are the potent pesticidal properties of azadirachtin, the main 
active ingredient in the neem seed. Azadirachtin is a tetranortriterpenoid that causes 
feeding inhibition and growth disruption in various insect, mite, nematode, etc. orders. 

There are various methods known in the prior art to extract azadirachtin from neem 
seeds, including the use of solvents such as methanol, ethanol, water, methylene 
chloride, chloroform, hexane, methylethylketone, butanol, petroleum benzene, ether, 
acetone, methyl tertbutyl ether, diethylcarbonate, etc. In general, it has been found 
that the efficiency of the extract yield can be increased by increasing the solvent 
polarity, i.e.,- from hexane to ethanol, ethanol to methanol, methanol to water, etc. 
However, while various studies have examined relative solvent extraction 
efficiencies, little attention has focused on the shelf life stability of azadirachtin in 
solution. 

The most significant limitation to the successful use of azadirachtin as a pesticide and 
insect repellant is the ability of the azadirachtin in solution. One study has shown that 
heat and sunlight (UV radiation) cause rapid degradation of azadirachtin. J. Environ. 
Sci. Health, Al7(1), 57-65 (1982) by J. B. Stokes and R. E. Redfern. Sunlight 
degradation of azadirachtin can be effectively reduced by addition of UV absorbing 
additives such as para-aminobenzoic acid (PABA), neem oil, angelica oil, castor oil, 
or calmus oiL Other factors known to affect the storage stability of azadirachtin are 
the concentration of azadirachtin in solution and the pH of the solution. U.S.Patent. 
No. 4,556,562 discloses improvement in storage properties of azadirachtin in aqueous 
ethanol emulsions by adjusting the concentration of azadirachtin in the range 2000 to 
4000 ppm and adjusting the pH in the range 3.5 to 6.0. It now has been discovered 
that the stability of azadirachtin in solution is decreased in the presence of protic 
solvents, in particular water, acids and bases. 

(c).SUMMARY OF THE INVENTION 

The object of this invention to provide a non-toxic, natural pesticide formulation 
based on an extract from neem seeds with improved storage stability; to provide a 
process for preparing storage stable azadirachtin formulations wherein the 
formulation is characterized by its non-degrading solvent system and to provide a 
storage stable neem seed extract formulation having azadirachtin as the active 
pesticidal ingredient wherein the formulation is characterized by incorporating 
solvents which are non-degrading toward azadirachtin. In accordance with the present 
invention, there have been provided certain novel pesticide formulations containing 
azadirachtin as an active ingredient, said formulations characterized by the particular 
non-degrading nature of the solvent system with respect to azadirachtin. As used 
herein, the tenn non-degrading relates to aprotic solvents that do not cause the 
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decomposition of azadirachtin in solution. The aprotic solvents of this invention are 
characterized by the absence of any acidic or basic functionalities. The azadirachtin 
formulations of this invention, by virtue of their non-degrading solvent systems, offer 
improved shelflife stability over the prior art ethanol-water based formulations. 

(d).DETAILED DESCRIPTION 

The present invention is directed to storage stable azadirachtin compositions which 
have been formulated using non-degrading solvent systems. As used herein, the term 
"storage stable" refers to formulations that have retained at least 80% of their active 
ingredient content after one year at room temperature (25° C.). It has now been 
discovered that the stability of azadirachtin is substantially decreased by the presence 
of protic solvents, in particular those solvents having acidic or basic functional groups 
specifically water, acids and bases. There are basically two non-degrading solvent 
systems acceptable for use in the azadirachtin formulations of the invention, namely 
alcohols and "aprotic" solvents. In accordance with the present invention, azadirachtin 
formulations with enhanced stability are obtained when the solvent system of the 
formulation is comprised of either greater than 50% by volume alcoholic solvents 
containing less than 5% water, or greater than 50% by volume aprotic solvents 
containing less than 15% water. The compositions covered in this application contain 
one or more surfactants in total concentration of at least about 1.0%, up to 10%. 

Aprotic solvents are defined as polar solvents having moderately high dielectric 
constants, which do not contain acidic hydrogen, Morrison and Boyd, Organic 
Chemistry 3rd. Edition, 31 (1974). The variqus factors that determine whether a given 
solvent is protic or aprotic are only qualitatively understood. The proton donating or 
proton accepting interaction is usually greatest when the atom attached to the proton 
is nitrogen or oxygen. This behavior has been attributed to hydrogen bonding. In 
general, the hydrogen bond strength increases with increasing acidity of the proton
donating group, and increasing basicity of the proton-accepting group. Aprotic 
solvents suitable for use in this invention will be those solvents that do not contain 
acidic or basic functional groups and do not degrade into acids or bases, including, but 
not limited to, ketones, nitriles, substituted aromatics such as alkyl or halogenated 
aromatics, amides, sulfoxides, alkyl carbonates, chlorinated aliphatics, aromatic 
aldehydes, sulfones, ethers, esters, and the like, or mixtures thereof. The preferred 
aprotic solvents for use in this invention include, but are not limited to, acetone, 2-
butanone, 3-methyl-2-butanone, cyclohexanone, acetonitrile, xylenes, chlorobenzene, 
methylene chloride, chloroform trichloroethane, ethylene chloride benzaldehyde, 
sulfolane, methyl-t-butyl ether, dibutyl ether, ethyl acetate, propyl acetate, amyl 
acetate, dimethylsulfoxide (DMSO), dimethylformamide (DMF), dimethylacetamide, 
diethylcarbonate, propylene carbonate, ethylene carbonate, and mixtures thereof. 
Various other solvents having the above aprotic characteristics are known to those 
skilled in the art, and the choice of a particular solvent is not per se critical to the 
invention, provided that azadirachtin has a high degree of solubility therein, and the 
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solvent does not cause degradation of the azadirachtin by proton donating or proton 
accepting interactions. 

Suitable alcoholic solvents for use in this invention include, but are not limited to, 
methanol, ethanol, propanol, isopropanol, butanol, 2-butanol, t-butanol, benzyl 
alcohol, and the like, and mixtures thereof. 

Solvents which are unacceptable for use in the solvent systems of this invention are 
those protic solvents characterized by the presence of acidic or basic functional 
groups which can undergo proton-transfer reactions that result in charged species such 
as RCOO - or RNH 3 + . Those solvents known to degrade azadirachtin include bases 
such as amines or hydroxides, acids such as mineral acids or carboxylic acids. 
However, the final azadirachtin formulations of this invention may contain minor 
amounts of these solvents, typically less than 1% by volume for the control of pH and 
the like. 

The storage stable azadirachtin formulations of this invention can be prepared by 
either oftwo genera] procedures. 

A first embodiment of this invention is to extract azadirachtin and neem oil together 
from dried neem seeds that have been coarsely ground to about 5 mesh. The ground 
neem seeds are extracted by using a polar solvent having azadirachtin solubility. If 
desired, the polar solvent extraction may be repeated to optimize the extraction 
efficiency. 

Because dried neem seeds retain between 6 and 15% water, this polar solvent 
extraction, in addition to extracting azadirachtin, also extracts a significant amount of 
water. The neem seed extracts typically contain about 20% by volume water. Since 
water is an azadirachtin-degrading, protic solvent, its presence in neem seed extracts 
above the previously defined allowable limits will reduce the storage stability of the 
azadirachtin formulations. It has been discovered that the allowable limit to the 
amount of water in a neem seed extract is dependent upon the aprotic/protic character 
of the particular solvent system of the extract. Specifically, if the solvent system is 
comprised of greater than 50% by volume aprotic solvents such as ketones or esters, 
the concentration of water must be less than 15% by volume of the total solution. 
Alternatively, if the solvent system comprises greater than 50% alcohol solvents, 
(which are more protic) the concentration of water must be less than 5%, preferably 
less than 2%, and most preferably less than 1% by volume of the total solution. 

There are various techniques to reduce the concentration of water in the final 
solutions to within the above defined acceptable limits including, but not limited to, 
further extracting the neem seed extracts with a water-immiscible solvent, diluting the 
extracts with an appropriate aprotic solvent, or drying the extracts over a suitable 
adsorbent. 
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A preferred embodiment of this invention is to extract dried neem seeds that have 
been milled to a coarse powder of about 5 mesh with a non-polar, azadirachtin
insoluble aprotic solvent such as hexane to remove the neem oil from the seeds. This 
"cleanup" extraction is then followed by a second extraction of the defatted neem 
seeds using a more polar, azadirachtin-soluble solvent. As in the first embodiment, 
this extraction may be repeated to optimize the extraction efficiency .. 

The final azadirachtin pesticide formulations of this invention preferably contain at 
least about 1. 0 up to 10% emulsifying surfactant, 0 to 40% neem oil, 0 to 1% para
aminobenzoic acid or its esters, and less than 1% acetic acid or sodium hydroxide to 
adjust the pH to between about 3.8 and 4.2 

(e).CLAIMS OF THE INVENTERS 

(1 ). A storage-stable pesticide composition comprising a neem seed extract solution 
containing azadirachtin wherein the solution has at least 50% by volume aprotic 
solvent, at least about 1.0% but less than 10% surfactant, and less than 15% by 
volume water, said solution being non-degrading to azadirachtin. ( 2). A storage
stable pesticide composition according to claim 1 wherein the aprotic solvent is 
selected from the group consisting of nitriles, substituted aromatics, chlorinated 
aliphatics, aromatic aldehydes, sulfones, ethers, esters, amides, sulfoxides, alkyl 
carbonates, ketones, and mixtures thereof. (3). A storage stable pesticide composition 
according to claim 1 wherein the solution further includes 0 to 40% neem oil, 0 to 1 
percent para-aminobenzoic acid or its esters, and the pH is adjusted to between 3.8 
and 4.2 with the addition of sodium hydroxide or acetic acid, wherein the percentages 
are on weight/weight basis. (4). A storage-stable pesticide composition comprising 
neem seed extract solution containing azadirachtin wherein the solution has at least 
50% by volume alcohol solvent, at least about 1.0% but less than 10% surfactant, and 
less than 5% by volume water, said solution being non-degrading to azadirachtin. (5). 
A storage-stable pesticide composition according to claim 4 wherein the solution has 
at least 50% by volume alcohol solvent and less than 2% by volume water. (6). A 
storage-stable pesticide composition according to claim 4 wherein the solution has at 
least 50% by volume alcohol solvent and less than 1% by volume water. (7). A 
storage stable pesticide composition according to claim 4 wherein the alcohol solvent 
is selected from the group consisting of methanol, ethanol, propanol, isopropanol, 
butanol, 2-butanol, t-butanol, benzyl alcohol and mixtures thereof (8). A storage 
stable pesticide composition according to claim 4 the solution further includes 0 to 
40% neem oil, 0 to 1 percent para-aminobenzoic acid or its esters, and the pH is 
adjusted to between 3.8 and 4.2 with the addition of sodium hydroxide or acetic acid, 
wherein the percentage are on a weight/ weight basis. (9). A process for the 
preparation of a storage-stable pesticide composition comprising the steps of: (a) 
extracting neem oil from coarsely ground neem seeds with a non-polar azadirachtin
insoluble aprotic solvent, (b) extracting azadirachtin from the defatted neem seeds 
with a polar aprotic solvent, and (c) adjusting the azadirachtin extract from (b) by 
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diluting with additional aprotic solvents or further extracting with a water-immiscible 
aprotic solvent to obtain a storage-stable pesticide composition having greater than 
50% by volume aprotic solvent, at least about 1.0% but less than 10% surfactant, and 
less than 15% by volume water. 

10. A process according to claim 9 wherein the aprotic solvent is selected from the 
group consisting of ketones, nitriles, substituted aromatics, chlorinated aliphatics, 
aromatic aldehydes, sulfones, ethers, esters, amides, sulfoxides, alkyl carbonates and 
mixtures thereof. (11 ). A process for the preparation of a storage-stable pesticide 
composition comprising the steps of: a. extracting neem oil from coarsely ground 
neern seeds with a non-polar azadirachtin-insoluble aprotic solvent, b. extracting 
azadirachtin from the defatted neem seeds with a alcohol solvent, and c. adjusting the 
azadirachtin extract from (b) by either diluting or further extracting with a water
immiscible aprotic solvent to obtain a storage-stable pesticide composition having 
greater than 50% by volume alcohol solvent, at least about 1.0% but less than 10% 
surfactant, and less than 
5% by volume water. (12). A process according to claim 11 wherein the composition 
has at least 50% by volume alcohol solvent and less than 2% by volume water. (13). 
A process according to claim 11 wherein the composition has at least 50% by volume 
alcohol solvent and less than 1% by volume water. (14). A process according to claim 
11 wherein the alcohol solvent is selected from the group consisting of methanol, 
ethanol, propanol, isopropanol, butanol, 2-butanol, t-butanol, benzyl alcohol and 
mixtures thereof. (15). A process for the preparation of a storage-stable pesticide 
composition comprising the steps of: a. extracting azadirachtin and neem oil from 
coarsely ground neem seeds with a polar aprotic solvent, and b. adjusting the 
azadirachtin extract from (a) by either diluting or further extracting with a water
immiscible aprotic solvent to obtain a storage-stable pesticide composition has greater 
than 50% by volume aprotic solvent, at least about 1.0% but less than 10% surfactant, 
and less than 15% by volume water. (16). A process according to claim 15 wherein 
the polar aprotic solvent is selected from the group consisting of ke_tones, nitriles, 
substituted aromatics, chlorinated aliphatics, aromatic aldehydes, sulfones, ethers, 
esters, amides, sulfoxides, 
Alkyl carbones and mixtures thereof. (17). A process for the preparation of a storage
stable pesticide composition comprising the steps of: a. extracting azadirachtin and 
neem oil from coarsely ground neem seeds with an alcohol solvent, and b. adjusting 
the azadirachtin extract from (a) by either diluting or further extracting with a water
immiscible aprotic solvent to obtain a storage-stable pesticide composition having 
greater than 50% by volume alcohol solvent, at least about 1.0% but less than 10% 
surfactant, and less than 5% by volume water. (18). A process according to claim 17 
wherein the composition has at least 50% by volume alcohol solvent and less than 2% 
by volume water. ( I 9). A process according to claim 17 wherein the composition has 
at least 50% by volume alcohol solvent and less than 1% by volume water. 
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SOME OBSERVATIONS REGARDINF THE FAILED NEEM BATTLE 

It is really disappointing to know that Grace neem patent was revoked by the EPO but 
a related patent was upheld by the USPTO. Margo A Bagley says in one of his 
brilliant research papers that "Section 1 02's geographical limitation is particularly 
problematic with respect to public knowledge or use of inventions in developing 
countries. The neem tree controversy provides a fitting example of the types of 
problems the limitation engenders."12 He continues to say that "Why was one Grace 
neem patent revoked by EPO while a related patent was upheld by USPTO? One of 
the culprits may have been Section 1 02's geographical limitation on prior art. 
Evidence of foreign use of the invention that was key to the revocation of the 
European patent would not be admissible to challenge the validity of any related 
U.S. patent on neem because of the geographical limitation on prior art codified in 
various subsections of S 102 of the Patent Act of 1952. In a nutshell, S 102 excludes 
evidence of foreign public knowledge or use of an invention from being considered in 
both novelty and non-obviousness determinations if the evidence is not contained in a 
patent or printed publication."13 Section 102 says: A person shall be entitled to a 
patent unless-(a)the invention was known or used by others in this country, or 
patented or described in a printed publication in this or a foreign country, before the 
invention thereof by the applicant for patent, or (b)the invention was patented or 
described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of the application for patent 
in the United States. There is no evidentiary value of prior public use of the process or 
product in a foreign country in the eyes of US patent law. That is why the arguments 
were flatly rejected by USPTO. As it was a process, the printed documents about 
neems medicinal or agricultural values did not have any bearing on the patentability 
criterion. 
Attacking the claims of novelty, V andana Shiva asserted that the theory that 
azadirachtin was being destroyed during traditional processing is inaccurate.14 She is 
also of the view that the extracts were subject to degradation, but that was not the 
problem, because the product was used within a few days of production by Indian 
fanners. Therefore, there was no immediate need for a process of stabilizing the 
extract. The need for extract preservation only arises in case of mass production for 
broader and distinct export markets. Moreover, she added that stabilisation techniques 
had already been developed by Indian scientists in 1960s. Margosam-0 is a simple 

12 Margo A Bagley, Patently Unconstitutional: The Geographical Limitation on prior 
art in a Small World, MINNESOTA LAW REVIEW (Vol 87.679) Page 680. 
Available at http://heinonline.org. Visited on 12th June 2011 at 5.35 PM. 
13 Ibid, Pages 682-683. 
14 Vandana Shiva, The Neem Tree-A Case History of Biopiracy, Thirld World 
Network. Available at http://www.twnside.org.sg/title/pir-ch.htm. Visited on 24th 
April, 2009, at 10.30 AM. 
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ethanolic extract of neem seed kernel. 15 Existing neem patent applies only to methods 
of extracting the natural chemical in the form of a stable emulsion or solution; this is 
simply an extension of the traditional process for making neem-based product. The 
discovery of neem's pesticidal properties and its process was thus 'obvious' and 
minor derivative that is 'obvious'. 

AND AFTER ............... . 
NEED, FUNCTION AND IMPORTANCE OF THE ESTABLISHMENT OF 

TRADITIONAL KNOWLEDGE DIGITAL LIBRARY (TKDL) 

Traditional Knowledge Digital Library (TKDL) is established by Central Scientific 
Research Laboratory (CSIR). It is really a very positive and concrete work done by 
the then Government Of India through CSIR, that's effect is being felt today and 
would be felt in future, not only in India but also in foreign countries. It is a 
documentation of the written descriptions of India's traditional knowledge associated 
with medicinal plants from the ancient Indian books written in various languages. 
This is to give detailed and required informations regarding the medicinal values of 
the Indian plants to the whole world for the first time. This digitised documentation is 
according to the systems of western world and TRIPs legal framework. This manner 
and method these countries follow while searching prior art at the time of patent 
application consideration and at the time of revocation processes. India did not have 
such complete and comprehensive documentation of prior art about the medicinal 
properties of plants. So India suffered a lot and lost the control of its genetic resources 
of medicinal plants. Now there is no way out to reject TKDL and had to be accepted. 
Credit goes to Prof R.A.Mashelkar and his brilliant team members. "Designed as a 
tool to assist patent examiners of major intellectual property (IP) offices in carrying 
out prior art searches, the TKDL is a unique repository of India's traditional medical 
wisdom. It bridges the linguistic gap between traditional knowledge expressed in 
languages such as Sanskrit, Arabic, Persian, Urdu and Tamil, and those used by patent 
examiners of major IP offices. All TKDL information is structured along the lines of a 
patent application. India's TKDL is proving a powerful weapon in the country's fight 
against erroneous patents and sometimes referred to as biopiracy."16 TKDL on 
traditional medicinal plants and its medicinal properties is India's innovative 
Traditional Knowledge Resource Classification system, in a very structured way and 
is also modelled on the WIPO International Patent Classification (IPC) and linking 

15 R P Singh of the IGRI in a conversation with Vandana Shiva, cited in Vandana 
Shiva, Radha Holla-Bhar, Piracy by Patent: The Case of the Neem Tree. Available at 
http://www.icta.org/doc/shiva%20holla-bhar.pdf. Visited on 24th April, 2009, at 11 
AM. 

16 Prof. V.K.Gupta, Protecting Indian Traditional Knowledge from Biopiracy. 
Available at 
http://www.wipo.int/meetings/en/2011/wipo tkdl del 11/pdf/tkdl gupta.pdf. Visited 
on 4th April, 2011 at 2.40 PM. 
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with this internationally accepted IPC. It has an integrated global biopiracy watch 
system that enables monitoring of patent applications around the world related to 
Indian medicinal systems and effectively detecting of attempts to misappropriate this 
knowledge, resulting in immediate corrective action to prevent these attempts. TKDL 
has done something remarkable, effective and practical and problem solving. The then 
Director General of WIPO is very mush appreciative of the works done by TKDL by 
saying that "one recent tangible outcome of India's strong involvement was the 
adopting by IGC technical standards concerning TK documentation"17 The then 
Deputy Director general echoed the same view: "TKDL presentation at IGC brought 
strong recognition for leading work oflndia in the fields of traditional knowledge."18 

Traditional Knowledge Digital Library: A tool for prevention of 
misappropriations of traditional knowledge.19 The following is the verbatim 
transcription regarding the aforesaid subject as explained by TKDL itself regarding 
what TKDL is, what is its function and how does it function. 

"TKDL targets Indian Systems of Medicine, viz., Ayurveda, Unani, Siddha and Yoga 
available in public domain. This is being documented by sifting and collating the 
information on traditional knowledge from the existing literature existing in local 
languages such as Sanskrit, Urdu, Arabic, Persian and Tamil in digitized format, 
which will be available in five international languages which are English, German, 
Spanish, French and Japanese. Traditional Knowledge Resource Classification 
(TKRC), an innovative structured classification system for the purpose of systematic 
arrangement, dissemination and retrieval was evolved for about 5,000 subgroups 
against few subgroups available in International Patent Classification (IPC), related to 
medicinal plants. The information is being structured under section, class, subclass, 
group and subgroup as per the International Patent Classification (IPC) for the 
convenience of its use by the international patent examiners. Information comprising 
about 2 lakh formulations has been transcribed for realizing the objective of TKDL 
Project. 

Each Sloka is read and converted into a structured language using Traditional 
Knowledge Resource Classification by subject (Ayurveda, Unani, Siddha or Yoga) 
experts. The codes are then filled into the data entry screen. The Slokas are also saved 
in the database. The translated version of all the TKRC codes is ported in the 
database. The abstraction is done by the subject experts. The codes once saved in 
meta data directory are converted in different languages based on Unicode 
technology. The formulations are presently being converted into English, German, 
French Japanese and Spanish languages. The converted format of the formulation is 
readable and can be understood by a layman though it is targeted towards a patent 

17 http://www. tkdl.res.in/tkdl/LangDefault/common/abouttkdl.asp?GL=Eng. Visited 
.13.2009 at 7 PM. 
18 Ibid. 
19 Available at http://www.tkdl.res.in/tkdll. Visited on 17th March 2011, at ll PM. 
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examiner. 

TKDL software with its associated classification system i.e., TKRC converts text in 
local languages into multiple languages as mentioned above. It may be noted that the 
software does not transliterate, rather it does a knowledge-based conversion, where 
data abstracted once is converted into several languages by using Unicode, Metadata 
methodology. Software also converts traditional terminology into modem 
terminology, for example, Jwar to fever, Turmeric to Curcuma longa, Mussorika to 
small pox etc. 

TKDL includes a search interface providing full text search and retrieval of traditional 
knowledge information on IPC and keywords in multiple languages. The search 
features include single or multiple word searches, complex Boolean expression 
search, Proximity search, Field search, Phrase search, etc in the form of simple and 
advance search options. Simple search lets the user search a combination of 
keywords. Advance search lets the user search using Boolean expressions, using the 
expressions like "near", "and", "and not". Searches are also available on IPC and 
TKRC codes. 

TKDL acts as a bridge between formulations existing in local languages and a Patent 
Examiner at a global level, since the database will provide information on modem as 
well as local names in a language and format understandable to Patent Examiners. It 
is expected that the issue of the gap on lack of access to prior art traditional 
knowledge shall get addressed." 

TRADITIONAL KNOWLEDGE DIGITAL LIBRARY OUTCOMES AGAINST 
BIO-PIRACY 

After conclusion of the access agreement with the European Patent Office, citation of 
TKDL references as prior art have led to significant strides towards achieving the goal 
of preventing misappropriation of Indian Traditional knowledge.20 In just under two 
years, in Europe alone, India has succeeded in bringing about the cancellation or 
withdrawal of 36 applications to patent traditionally known medicinal formulations. 
The key to this success has been TKDL, a database containing 34, 00,000 pages of 
formatted information on some 2,260,000 medicinal formulations in multiple 
languages. Prof. V. K. Gupta has observed that "the impact of the TKDL is already 
being felt at the EPO. Since July 2009, the EPO's TKDL team has identified 215 
patent applications relating to Indian medicinal systems for which third party TKDL 
evidence has been filed. In two such cases the EPO has already reversed on the 
strength of TKDL evidence, its earlier intention to grant the patents. In one case the 
applicant modified the claims submitted and, in 33 other cases, the applicants 
themselves withdrew their four to five-year-old applications upon presentation of 
TKDL evidence, a tacit admission of biopiracy by the applicants themselves. It is 

20 Available at 
htt~://www.tkdl.res.in/tkdl/langdefault/common!outcome.asp?GL=Eng. Visited on 
20t 1 May 2011 at 6.01 PM. 
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expected that in the corning months some 179 cases that are currently in the balance 
will either be rejected by the EPO or withdrawn by the applicants themselves. A 
recent study by a TKDL expert team at the EPO shows a sharp decline (44%) in the 
number of patent applications filed concerning Indian medicinal systems, particularly 
in relation to medicinal plants. The TKDL is clearly proving to be an effective 
deterrent against biopiracy."21The following are the examples of such setting aside 
decisions and withdrawals. 

Setting aside of decisions to grant patents or cancellation of intent to grant 
patent 

Decision 

Date of 
to 

S.No Pub.No Title Applicant Date of Filing TKDL 
cancel 
the 

Evidence 
grant of 
patent 

Natural 
product in 

Perdix 
1 EP1747786 

cream with 
Eurogroup, 124-Jul-06 8-Jul-09 

27-Jul-
anti-vitiligo 

S.L, Spain 
09 

therapeutic 
properties 

Cancer 
treatment 
using natural 
plant products 

Data Medica 
2.** EP1520585 

or essential 
Padova, 24-Sep-04 9-Jul-09 

14-Jul-
oils or 09 
components 

S.P.A., Italy 

from some 
pistacia 
species 

;::::= 
Chinese Livzon 

3.* EP1849473 
traditional Pharmaceutical 

19-Jan-07 
20-May- 10-Jun-

medicine Group Inc., 10 10 
composition CN, China 

-

21 Dr V.K.Gupta, "Protecting Indian Traditional Knowledge from Biopiracy". 
A vail able at 
http://www.wipo.int/meetings/en/2011/wipo tkdl del 11/pdf/tkdl gupta.pdf. Visited 
on 4th April, 2011, at 2.40 PM. 
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for treatment 
of avian 
influenza/Bird 
Flu, method 
for 
preparation, 
and 
application 
thereof 

Patents Withdrawn 

Period 
between 
TKDL 

Evidenc 
Date Date of 

Date of 
es and 

S.N 
Pub No Title Applicant 

of TKDL 
Witbdra 

withdra 
0 Filin Eviden walof 

wal 
g ces applicat 

ion by 
applica 
nt (in 

weeks) 
= 
1. Functional 

18- 17-
EP1607 berry UNILEVER NV, 04-Aug-

June- July- 3 
00(! compositio Netherland 2009 

2004 2009 
n 

:== -
Nelumbinis 
semen 
extract for 
preventing 
and treating 
ischemic 

09- 17-
EP1781 heart Purimed Co. Ltd. 18-Sept-

2. 
309 disease and Seoul, Korea 

June- July-
2009 

9 

pharmaceut 
2005 2009 

ical 
compositio 
nand health 
food 
containing 
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Dl lithe same I Dl II II I 
~ 

Method for 
altering the 

19- 25-
3. 

EP2044 metabolism Clara's ApS, 
Sept- Aug-

30-0ct-
11 

850 characteristi Denmark 2009 
c offood 

2007 2009 

products 
= 

Medicamen 
ts and food 
for 
treatment or 
prevention 

Jumpsun Bio-
06-

11-
4. 

EP1889 of obesity 
Medicine (Shanghai) 

Marc 
June-

20-Nov-
23 

638 and/or h- 2009 
diabetes 

Co. Ltd, China 
2006 

2009 

containing 
cicer 

UL arietinum 
extract 

EP1807 Herbal 
098 compositio 

Amcod Limited, 
13- 01-

24-Nov-
5. ns for 

Mombasa, Kenya 
Sept- July-

2009 
21 

treatment of 2005 2009 
diabetes 

Use of 
preparation 

09-
EP1967 

s, Cognis IP 
Marc 

20-
27-Nov-

6. 
197 

purification Management GmbH, 
h-

July-
2009 

19 
sand Germany 

2007 
2009 

extracts of 
aloe 

:===:: 
Skin 

30- 07-
7. 

EP2065 treatment Evonik Goldschmidt 
Nov- Sept-

27-Jan-
20 

031 compositio GmbH, Germany 2010 
2007 2009 

n 

Method and 
:===:: 

Kapur MBBS, B., Dr. 
system for 

EP2090 producing 
9 Hilltop Close 13-

13-oct- 18-Feb-
8. 

315 medicinal 
Maltby, Rotherham June-

2009 2010 
18 

alcohol as a 
South Yorkshire S66 2007 

prophylatic 
8QF/Great Britain 
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or remedy 
for cancer, 
HIV, AIDS 
and 
autoimmun 
e diseases 

:== 
Method of Natreon Inc. 2-D 

27- 06- 25-

9. 
EP1906 treatment or Janine Place New 

July- July- March- 40 
980 Brunswick, NJ managment 

2006 2009 2010 
of Stress 08901/United States 

:== 
Biotherapet 

A vesthagen Limited 
utics for 
Mitigation 

Unit 3, Discoverer, 
9th Floor 15- 08-

10. 
EP1660 of health 

International Tech Aug- July-
6-April-

38 
106 disorders 2010 

Park Whitefield Road 2003 2009 

J 
from 

Bangalore 560 066 I u uu Terminalia 
Arjuna 

India 

Cosmetic 
Jan Marini Skin 

EP1825 herbal 
Research Inc. 6951 22- 02-

08-April-
11. Via del Oro San Jose, Feb- July- 37 

845 compositio 
California 2007 2009 

2010 

ns 
95119/United States 

Methods 
Naveh Pharma (1996) 

and 29-
EP2015 compositio 

Ltd. P.O. Box 8139 
Marc 

13-
15-April-

12. 42505 Aug- 35 
761 n for 

Netanya/Israel2009/0 
h-

2009 
2010 

treating 2007 
Sore Throat 

4 

"Pharmaceu 
tical 
compositio GW Pharma Limited 

EP1937 
ns for the Porton Down Science 11- 21-

24-June-
13. 

231 
treatment of Park Salisbury, Oct- May-

2010 
6 

Chronic Wiltshire SP4 2006 2010 
Obstructive OJR/Great Britain 
Pulmonary 
Disease" 

B EP2094 
Compositio Ocumedic APS 22- 16-

6-July- D nsand Advokat Carlo Nov- June-
287 

methods of Siebert 2007 2010 
2010 
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using same Vimmelskaftet 43 
for 1161 Copenhagen K I 
treatment of DK[2009136] 
a disease or 
disorder of 
the eye 
and/or the 
adnexa of 
the eye 

Compositio 
ns for 

Jaffe, Russell M. 
regulating 

10430 Hunter View 7- 30-
15. 

EP1959 intestinal 
Road Vienna VA Nov- June-

6-July-
1 

977 disorders 
22181 I United 2006 2010 

2010 

and 
States[2008149] 

methods of 

!use thereof 1 

Compositio 
ns for the 
treatment of 

Indena S.p.A. Viale 
disorders of 12- 07-

16. 
EP2133 

the upper 
Ortles, 12 20132 

June- May-
26-July-

11 
089 Milano I 2010 

respiratory 
Italy[2009151] 

2008 2010 

tract and 
influenza 
syndromes 

= 
Haelan Schweiz 

Compounds 
GmbH 

13- 12-
EP2133 Schlitzenstrasse 26-July-

17. 
080 

containing 
188808 Pfaffikon 

June- July-
2010 

3 
equol 

Switzerland 
2008 2010 

[2009151] 

Oral 
compositio 
ns for the 

Bios Line S.p.a. Viale 
prevention 10- 14-

EP2070 Finladia 4 35020 29-July-
18. and Dec- June- 7 

545 
treatment of 

Ponte S. Nicolo (PD) 
2008 2010 

2010 
I Italy[2009125] 

inflammato 
ry disorders 
ofthe colon 

~~EP21 01 ]jExtracts !lAche Laborat6rios === IEJjoi- 1130-July- 116 I 
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800 from the Farmaceuticos S.A. Dec- July- 2010 
skin of Rodovia Presidente 2007 2010 
fruits of Dutra Km 222,2 
plants from Porto da Igreja 
genus vitis, 07034-904 
compositio Guarulhos- SP /Brazil 
ns [2009139] 
containing 
the same 
and a 
process for 
its 
manufactur 
e 

nrl Fibroblast nn activator, 
method for 
activation 
of 
fibroblast, 
collagen 
synthesis 

Mercian corporation 
promoter, 

5-8, Kyobashi 1- 17- 07-
20. 

EP1949 method for 
chome Chuo-ku, Oct- June-

4-Aug-
9 

889 promotion 
Tokyo 104-8305 I 2006 2010 

2010 
of collagen 

Japan[2008131] 
synthesis, 
skin aging-
preventing 
agent, and 
method for 
prevention 
of aging of 
the skin 

Al-Jassim, Rawaa 
Asthma/aile 2578 River Wood 

02-
rgy therapy Drive Napperville, 18-

EP1709 Marc 18-Aug-
21. using Illinois 60565 I June- 60 

995 
nigella United States,Great 

h-
2009 

2010 

sativa Britain,Germany,Net 
2000 

'---
herlands and Qatar 

EJIEP1958 ]!Treatment IIBionature E.A. 1[8123- jj22-Sept- 1164 I 
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641 and Limited 1 Poseidon Feb- June- 2010 
prevention 2406 Egomi, Nicosia! 2007 2009 
of Cyprus [2008134] 
inflammatio 
n 

Phytrix JV, LLC 999 

EP2116 
Novel 18th Street Suite 07- 03-

28-Sept-
23. phyllanthus 3210 Denver CO May- Aug- 8 

253 2010 
extract 80202 I United States 2008 2010 

[2009/46] 
:== 

n nn 
Cysteine 
Protease 
From 

Natbio Pty Ltd. 41/8 
Ginger 

Goodwin Street 23-
24. 

EP1729 (Zingiber) 
Kangaroo Point, QLD Feb-

30-0ct- 11-0ct-
49 

593 As A Food 
4169 I Australia 2005 

2009 2010 

Improver 
[2006150] 

And Anti-
Inflammato 
ry 

Compositio 
n Seoul National 
comprising University Industry 

EP1971 
liquiritigeni Foundation San 4-2, 05- 04-

21-0ct-
25. 

354 
n for Bongcheon-dong, Jan- May-

2010 
24 

preventing Gwanak -gu Seoul 2007 2010 
and treating 151-818 I South 
liver Korea [2008139] 
disease 

r== 
Morning-After 
Herbal Infusion 

Reduced- Corporation 180 
08- 14-

EP2089 hangover Boul. rene-Levesque 29-0ct-
26. Nov- June- 19 

505 alcoholic East Suite 208 
2007 2010 

2010 
beverage Monreal, QC H2X 

1N6 I Canada 
[2009134] 

L.-

Compositio 
Juice Beauty 711 

EP1942 
ns and 

Grand A venue, Suite 
30- 02-

04-Nov-
27. methods for Oct- July- 18 

917 290 San Rafael, CA 2010 
using juice 

94901 I US 
2006 2010 

organic, 
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oo;si:ed I IDDDD 
~~~~====~~======~~==============~~r===~,r=====~r====~l 

28. 
848 
EP2175 

EP2218 
29. 

455 

GW Pharma Limited 
Therapeutic Porton Down Science 

25
_ 

30
_ 

uses of Park Salisbury J J 1 
Cannabiger Wiltshire SP4 OJR I 2~~~- 2~ i~ 
ol Great Britain 

[2010116] 

Dolichos 
biflorus 
extract for 

Cognis IP 
Management GmbH 

use in Henkelstrasse 67 
therapeutic 40589 DUsseldorf I 

07- 30-
Feb- Sept-
2009 2010 

11-Nov-
2010 

15 

18-Nov-
2010 

7 

skin Germany[2010133] LJLJ I 
1 ~1 ==~'~====~~~=re=au=n=e=m~l~============~~==~~==~:~====~~====~l 

Topical 
compositio 
ns for the 
prevention 
and VeHeja Research 

EP2014 
30. 

28-
treatment of SRL Via Natta, 28 M 01-0ct- 23-Nov- 7 
inflammato 29010 Pontenure 

20
';[s- 2010 2010 295 

ry and/or (PC) I Italy [2009/03] 

EP2008 
31. 

661 

infective 
conditions 
of the 
genital area 

:======== 
Spannagel, Lucia 
Antonia Guemes 235, 

05
_ 

20
_ 

barrio Los Eucaliptos M M . ay- ay-
Vtlla. C~rlos Paz 2008 2010 
Provmcta de Cordoba 

Formulatio 
n based on 
marigold 
aloe and 
centellae 

I Argentina[200910 1] 
~==~ 
Use of 
mash of 

EP1759 Gentiana 
32. d 706 root an 

correspondi 

Priebe, Ingrid 
Thierschstrasse 1 0 
83471 Schonau I 
Germany[2007/l 0] 

04- 25-
Sep- June-
2006 2010 

05-Jan-
2011 

15-Feb-
2011 

33 

33 

ng agents 
===~==~~======~~=============~==~~====~~=====~====~! 
~jEP2091 !!Treatment I!Biorigin Scandinavia IEJill- 1118-Feb- jj36 I 
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353 of AS Arbinsgate 4 Nov- June- 2011 
Ectoparasiti 0253 Oslo I 2007 2010 
c Norway[20 10123] 
Infestation 

Use Of B.C. 
Oleocanthal DEVELOPMENT 
For S.A. route de France 

04- 21- 09-
EP2167 Treatment 17 I CP 18 2926 

34. 
072 Of Boncourt I 

July- July- March- 33 

Cutaneous Switzerland,Sprim 2 
2008 2010 2011 

Inflammati Square Petrarque 
on 75016 Paris I France 

-
Biological] 

Bio-Quant, Inc. 6191 I I Cornerstone Court E., 05-

[ 
EP1789 y Active 

Suite 101 San Diego, Aug-
24-Jun- 11-Apr- j 4] 

065 Compositio 2010 2011 
CA 92121 I United 2005 

n 
States 

CANADIAN INTELLECTUAL PROPERTY OFFICE (CIPO) 

lr.. .2 .Ji 
iC~LIOU 

i\Uii;;U'I'll;:'!:'~~ 

TKDL 
Date Date of Declaration Evidences 

S.No Application.No Title Applicant of TKDL as Dead and 
Filing Evidence Application declaratio 

as 
ApJ·l' ,, 'l''"' .... ~ 

~ (inweeks) 
. - ·:::--~ ···--== 

Johnson & 

Johnson 
Method for Consumer 26-

24-Sept- 28-Feb-
1. CA 2579562 improving sleep Companies Feb- 22 weeks 

behaviors Inc, United 2007 
2010 2011 

States of 
America 

- ~~-· 

Novel 
IDA 

pharmaceutical, 02-
ROYALTY 25-Nov- 02-Mar-

2. CA 2366318 dietary and March- 14 weeks 
cosmetic 

APS, 
2000 

2010 2011 

compositions 
Denmark 
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comprising 
zinger officinale 
roscoe, 
eicosapentaenoic 
acid and/or 
docosahexaenoic 
acid 

Johnson & 

Method for Johnson 
calming human Consumer 29-

10-Sep- 11-Feb-
3. CA 2387703 beings using Companies Feb- 22 weeks 

2010 2011 
personal care Inc, United 2000 
compositions States of 

lUI I I America L _jL_ 

CONCLUSION 

These two revocation cases, one rejection incident, decisions of non-granting of 
patents and some withdrawal incidents bring some truths. These are: 

A.Two revocations-one turmeric and another neem patent revocation by USPTO and 
EPO are no doubt great and significant achievement but actually these are nothing. 
There are hundreds and thousands of traditional knowledge based patents are still 
operative all over the world-USA. Germany, Japan, Canada etc. The industrial 
houses-national and multinational corporations are commercialising and earning 
without paying substantial amount to the knowledge holders. Unless those patents are 
revoked, profits are returned, exemplary punishments are given, compensations are 
awarded, the object to have bio-piracy world cannot be achieved. The aim also would 
remain elusive if existing laws are not amended or new laws enacted to ensure no 
grant on traditional knowledge. 

B. The concern about the vulnerability of traditional knowledge being pirated has 
taken an ugly tum when patents are granted on researchers and companies in India. 
Even CSIR has so many traditional knowledge based patents. When India is fighting 
the traditional knowledge based patents dubbing them as examples of bio-piracy, the 
incidents of granting of Indian patents of the medicinal properties or processes on 
herbal and biological resources is definitely to weaken the fight. It would be literarily 
impossible to convince the international community to accept Indians suggestions to 
amend the laws or to make laws to fight against bio-piracy. It would be a loss of face 
to them if they say that "India grants traditional knowledge based patent in their own 
country but does not want us to grant same kinds of patents". Now it is to be seen and 
ascertained the nature of these traditional knowledge based Indian patents. Now, the 
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argument to support this is that any one of those particular patents is not indeed 
invalid, because novel and non-obvious inventions can build on, or be derived from, 
publicly available information-traditional knowledge by extensive research. This is 
possible if the invention though derived from the existing traditional knowledge by 
taking leads from it, shows intelligible differentia between the existing knowledge or 
the claimed invention product or process and shows the features of novelty or 
inventive step. If this is the argument which has merit to a great extent, it needs the 
reappraisal and revisit of all such suggestions to cover this type of invention by the 
proposed international and national legislative frameworks. Unless it is ensured that 
any claim of invention; may be novel or non-obvious in nature and characteristics, 
derived from traditional knowledge related biological resources in any form and in 
any manner, is not a subject matter of patent, the object will not be fulfilled. It means 
that knowledge in any form in public domain can be utilised for academic or research 
purposes but inventing something and its subsequent commercialisation cannot be 
allowed. Intellectual property law of all countries does not grant patent on public 
domain knowledge, it is good. But exploiting the present knowledge to get clues to 
build upon something, even if novel or non-obvious and commercialisation is 
allowed. Developed form of PDK can be commercialised which was not possible 
without the active base ofPDK. The reason for which public domain knowledge was 
excluded from patentability, that very reason is frustrated for this. It means paving the 
way for exploitation of PDK for personal gain. But if the so called invention is used 
for the benefit of the society or the entire living or non-living creatures, there should 
not be any objection. This is the correct approach to protect public domain 
knowledge. This paradigm shift of approach is must. It is not only for bio-medicine 
but for all types of intellectual property rights. But this is not applicable to an 
invention of a perfectly new medicinal value which was not known in oral description 
or written anywhere. 

C. There was no sincere attempt from the Indian government's side for the protection. 
Government's apathy, indifferent attitude, lack of foresightedness to foresee the 
imminent danger and to take precautions to successfully overcome those problems 
and lack of seriousness to take immediate action are some of the causes of this 
insincerity. Whatever India lost and would be going to lose, it could have been 
substantially lessened had Government's role been positive, had TKDL been 
established decades before along with its accomplished works. Moreover, in spite all 
such biasness and unfairness in the legal frameworks of TRIPs and USA Code on 
IPR, India could have challenged and got cancelled many bio-pirated patents by the 
legal use of very limited scopes of 'novelty' and 'non-obviousness' criterion. India 
failed to utilise those very limited opportunities. Now the question is what those steps 
are. Firstly, TKDL type of documentation for the known medicinal properties should 
have been started and completed much earlier even before WTO agreement came into 
being. Secondly, after getting the leads and clues from the traditional knowledge 
massive research works should have been started and completed. The results: the 
medicinal properties of biological resources about these are non-original inventions 
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should also have been printed and published Thirdly, Prior use of the medicinal plants 
in every part of India, right from metropolitan cities down to small villages even at the 
remotest part of the country, should have been properly documented and published. 

310 



CHAPTER VII 

MARCH TO EVOLVE A LEGAL FRAMEWORK FOR THE 
PROTECTION OF TRADITIONAL KNOWLEDGE ASSOIATED 

WITH MEDICINAL PLANTS 

A.ANALYSIS OF TWO PRIVATE DRAFT BILLS OF INDIA FOR THE 
PROTECTION OF TRADITIONAL KNOWLEDGE 

PART I 

INTRODUCTION 

In spite of an urgent need to enact a law exclusively dedicated for protection for 
traditional knowledge of India, there is such law in India yet. Whatever laws that are 
in existence in India, offer indirect protection, that is also negative in approach and 
inappropriate in consequence. Among all other urgencies, the priority should be to 
have a law exclusively on protection of traditional knowledge. Otherwise India would 
be losing all its control and right over all its medicinal plants. It is not clear whether 
the government is contemplating legislation. At the international level there is no such 
legislative framework that is binding upon all countries. At a preliminary level, WIPO 
has been struggling to frame something positive. There is pressure from the third 
world countries on WTO to accommodate this concern. But it is yet to come up with 
any specific and unanimous international treaty which will be binding on all 
countries. 

In this backdrop, there are two draft bills-first one prepared by National University of 
Juridical Sciences, Kolkata and the second prepared by National Law School of India 
University, Bangalore. In addition to their efforts at the international level there are 
some special laws of some TK of medicinal plants enriched countries such as China, 
Kyrgzstan, Peru, Brazil and Thailand etc. These countries are proactive and advanced 
for traditional knowledge protection, including medicinal values of the biological 
resources. But the national sentiment to safeguard the century old traditional 
knowledge of bio-medicine is yet to be honoured. 

In this chapter an attempt is made to analyse all the draft bills and the laws of the 
countries having legal framework for the protection of TK of medicinal plants and 
assess their legal efficacy. 

311 



BIOLOGICAL RESOURCES, TRADITIONAL KNOWLEDGE AND 
EXPRESSIONS OF FOLKLORE (PROTECTION & REGULATION) BILL, 

20031-SOME REFLECTIONS 

PREAMBLE TO THE BILL 

Every enactment has its own preamble. Preamble is the guiding principle or core 
values over which the law is based. It is an Act to provide for the establishment of an 
effective regime to prevent the misappropriation of biological resources, traditional 
knowledge systems that may be found in the country and to secure the rights of the 
communities in relation to them. As India is rich in biological diversity and traditional 
knowledge systems, hence, it is recognised that it is considered necessary to reward 
and respect the contribution of the communities, made over generations, in 
conserving, improving and making available these resources for the development of 
nation's bio-diversity. It is said that it is necessary to regulate the access to, and 
utilisation of the biological resources, traditional knowledge systems. It is also opined 
that it is considered necessary to provide for the sustainable use of the components of 
the resources and fair and equitable sharing ofthe benefits arising out of utilisation of 
these resources in accordance with CBD and involve maximum community 
participation in these process. 

DEFINITION OF TK AND BIOLOGICAL RESOURCE 

"Traditional Knowledge" is a body of knowledge, practice, technology and belief, 
evolved by adaptive processes and handed down through generations by cultural 
transmission, within a community and it includes knowledge and belief associated 
with a biological resource. "Biological resources" are plants, animals and 
microorganisms or parts thereof, there genetic material and by-products (excluding 
value added products) with actual or potential use or value, but does not include 
human genetic material. 

GENERAL PRINCIPLES 

In Chapter II there are general principles about the rights relating to biological 
resources and traditional knowledge. It vests the nation with sovereign rights over its 
bio-diversity to be known as national heritage rights and the State is to hold these 
resources in trust for the communities. The community identifiable with a biological 
resource and traditional knowledge has inalienable right to share benefits arising from 
biological resource and traditional knowledge and is to be known as community 
heritage rights. Where the biological resource or traditional knowledge cannot be 
identified with a specific community, then it would vest in the nation as national 
heritage rights. As the community has a heritage right over a biological resource and 

1 BIOLOGICAL RESOURCES, TRADITIONAL KNOWLEDGE AND 
EXPRESSIONS OF FOLKLORE (PROTECTION & REGULATION) BILL, 2003, 
Anirban Majumder, Published by The W.B. NUJS, Kolkata, 2004. 
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traditional knowledge, it has the power to commercialise them subject to the condition 
that benefits of such exploitation is of that community and subject to environmental 
laws. Moreover, while allowing conditional grant of access to the biological resources 
and traditional knowledge, prior informed consent of the community and fair and 
equitable sharing of benefits with them, have to be ensured. 

AUTHORITIES UNDER THE ACT 

Chapter III deals with the establishment of National Heritage Authority which shall 
consist of various committees along with Committee on Biological Resources and 
Traditional Knowledge. It has different functions to discharge the responsibilities of 
protection and regulation of biological resources and traditional knowledge: (a) to 
create, consolidate and maintain a database, which is to be a public document, by way 
of documentation of the available biological resources and traditional knowledge 
systems in the country and attempt to trace their origin to individual communities or 
geographical territories. (b) to create and maintain a website, which is to contain the 
database and the consolidated report of licenses and certificates granted for the 
biological resource and traditional knowledge. (c) to initiate proceedings against 
wrongful intellectual property rights obtained by violating the national or communit-y 
heritage in India. 

The functions of the Committee on Biological Resources and Traditional Knowledge 
are to process the application for accessing biological resources and traditional 
knowledge; to enter into licence agreement for access and utilisation and to coordinate 
between the applicant and the communities if they are more. 

In this chapter, there is provision for the establishment of the State Heritage Authority 
and Local Heritage Authority. These authorities have various functions under this Act. 
The functions of the SHA are (a) to notify the local authorities of the publication of 
the periodical reports and supplying them with the reports; (c) to monitor and 
supervise the functions of the local authorities. 

Functions of the LHA are more important because it has to perform some primary 
functions. These are: (a) to determine the communities identifiable with the biological 
resources and traditional knowledge; (b) to oversee the procedure and aid such 
community in the process of formulating the licence agreement for access to the 
biological resource and traditional knowledge; (c) to ensure the proper 
implementation and enforcement of access and benefit sharing agreement; (d) to 
locate, acknowledge and document information of biological resources and traditional 
knowledge etc. 

Another important provision of this Act is the creation of National Heritage Fund. 
This fund shall be credited all charges and royalties received by NHA from the 
licensing of national heritage rights, compensation, fines and damages accrued from 
the infringement proceedings relating to national heritage rights. The fund is to be 
applied for the conservation and promotion of biodiversity, biological resources and 
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traditional knowledge. The fund is to be applied also for the development of incentive 
models to support the communities applying for commercial development of 
biological resources. 

REGULATION OF ACCESS TO BIOLOGICAL RESOURCE AND 
TRADITIONAL KNOWLEDGE 

Chapter IV deals with many things about procedural matters. Its subject matters are 
(a) application to NHA; (b) information to be provided in the application; (c) 
procedure on receipt of application; (d) procedure in cases of National Heritage 
Applications; (e) procedure in case of community heritage; (f) procedure after grant of 
certificate of permission; (g) right to deny access; (h) licence agreement; G) conflict 
of rights; (k) exception to public sector research; (1) standard licensing terms ; (m) 
void license agreements etc. Among other subject matters of this chapter 'information 
to be provided in the application' and 'standard licensing terms' need some special 
attention. 

The former would require the informations: (1) type and quantity of biological 
resources, traditional knowledge to which access is sought; (2) identification of place 
of origin of biological resource and source of traditional knowledge; (3) evaluation of 
the possible impact of the access activity on conservation and sustainable use of the 
resource; (4) accurate information for the purpose of collection, research, expected 
results and nature and extent of intended use; (5) information on how and where the 
research and development is to be carried out; (6) types of benefits that could come 
from obtaining access to the resource, including benefits from derivatives and 
products arising from commercial and other utilisation of the resource and (7) 
indication of benefit sharing arrangements etc. 

The latter shall compulsorily include (1) description ofbiological resource, traditional 
knowledge including accompanying information; (2) permitted uses and any 
limitation on it including its potential uses and related products and derivatives; (3) 
the licence must make a disclosure of the source of the origin of the biological 
resource, traditional knowledge; (4) terms of benefit sharing agreements, including 
commitment to share monetary and non-monitory benefits. 

INFRINGEMENT 

This Chapter V deals with acts which constitute infringement. Infringement is of two 
types- civil penalties for infringement and criminal penalties in certain cases. 
Infringement occurs when there is breach of procedure established under this Act for 
gaining access to or for the utilisation of a biological resource, traditional knowledge 
or the breach of any term of the license agreement by the licensee or non-inclusion of 
any standard licensing terms. Civil penalties for the infringement are: (a) no 
certificate u/s 23 and no license u/s 24 will be issued for a minimum period of twenty 
or more years; (b) imposing of liability to pay damages to the community whose 
community heritage right has been infringed in addition to damages to NHA. The 
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amount of compensation will be determined on the basis of profits or value of 
biological resource, traditional knowledge; (c) for breach of procedure or breach of 
term of license agreement, there is a provision of injunction prohibiting the sale of 
such product; (d) no intellectual property rights in India shall be conferred on any 
product owing to its origin to the biological resource, traditional knowledge it has 
been obtained or utilised by infringement and if any such right was conferred, it is 
subject to immediate revocation. 

Criminal penalties in certain cases are imprisonment from one to three years and fine 
ofRs five lac to twenty lac for knowing infringement or abetment for infringement. 

PROVISIONS RELATING TO THE CONSERVATION OF BIODIVERSITY 

This chapter is about conservation of biodiversity-a widened measure of protection of 
biological resources, traditional knowledge. Central government is empowered to 
develop national strategies, plans and programmes for the conservation, promotion 
and sustainable use of biological diversity which includes measures for the 
identification and monitoring of areas rich in biological resources, promotion of in 
situ and ex situ conservation, incentives for research etc. There are some duties ofthe 
local authorities i.e. to anticipate, prevent any activity that can cause the loss or cause 
a threat to biodiversity. If the local authority thinks that any area rich in biological 
diversity is being threatened by overuse, abuse or neglect, it can issue directives. Any 
person who wants to import, export, experiment, mobilise, release in to the 
environment, multiply, commercialise or use for research genetically modified 
organisms, can do so with the previous permission. Apart from these, the authority 
can regulate the use of pesticides and fertilizers used for agricultural purposes and 
causing danger to biological diversity. 

ANALYSIS OF THE BILL 

This bill is an welcome step to explore a model law of India for the protection of 
traditional knowledge. This bill has many positives for the traditional knowledge 
protection- name of the right-community heritage right and national heritage right, 
protection of existing knowledge, prior informed consent, benefit sharing formula, 
regulation of access and utilisation, conservation of biodiversity etc. But much water 
has flown down the rivers since its proposal and new situations have arisen which 
needs new strategy and new approach. Moreover, from the point of view of the 
present research work, there is further opportunity of improvement for a better model 
law to offer better protections, as indicated below. 

A. Traditional knowledge and biological resources are not two different subject 
matters and so need not be treated differently. Traditional knowledge associated with 
biological resources is an intangible component of the resource itself. Traditional 
knowledge and biological resources i.e. medicinal plants have a unifYing subject 
rather than two distinct categories. It also may be that traditional knowledge has many 
categories deserving legal protection and 'medicinal products' is one such category. 
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The main object of the law is to protect the medicinal plants or all biological 
resources over which there exists traditional knowledge of the medicinal, aromatic 
and agricultural values. If this is the object of the law, the nomenclature of the bill is 
overlapping and not specific. 

B. Traditional knowledge enjoys dual ownership, one by the specific community and 
the other by the nation. This is the basic premise of the present research work. The 
distinction is important to understand. Some traditional knowledge of medicinal 
plants are identified with some indigenous communities where the members of those 
communities know the knowledge and apply it for their purposes and pass down the 
knowledge from one generation to the next or a few persons in these communities 
possess the knowledge and pass down to a few others of the next generation. There is 
also a TK which belongs and is of the whole society, either documented or non
documented. For example, haldi, neem etc. Hence these are to be considered as the 
intellectual property of India and Indians. These distinctions are narrow and 
negatively worded in this bill and not properly recognised. Such recognition is 
important for enforcement of the right on one hand and benefit sharing on the other. 

Though the Bill makes provision for both civil and criminal liability, it does not 
deal with the refund of the profits. Mere compensation or stopping of grant of licence 
are insufficient if a person or company does not refund the profits arising out of 
wrongful use of TK. 

D. Present national and international legal frameworks of intellectual property rights 
protect only new and novel knowledge. There is no protection of the existing 
knowledge so far. In the name of public domain, existing knowledge is researched, 
experimented and utilised to build and derive something new or novel. When 
something new or novel is found out of existing knowledge, this non-original 
invention gets IPR protection and very strangely holders of the existing traditional or 
individual knowledge do not get anything. This is exploitation in nature. The bill does 
not address these concerns adequately. This bill, if becomes an Act, does not have 
retrospective effect. Moreover, there is small and large-scale legal and illegal business 
in India for selling of medicinal plants, raw materials and the end products. As this 
manufacturing and selling business is the use of intellectual property right, there is no 
such royalty given to the holders of the knowledge. This present bill is silent on this. 
Moreover, there is a tendency to appropriate the medicinal plants associated with TK 
and using the resources in the name of individuals and groups of individuals as if they 
are new inventions by them for obtaining patents. This how the knowledge in the 
public domain becomes individual property. The present bill is silent regarding this. 
Hence the protection contemplated under the Bill is not adequate or comprehensive. 

E. The concept of protection is manifold. It includes creating rights, preventing 
misuse, regulation, management, conservation, augmentation of the resources, 
sustainable use, commercialisation etc. From this perspective, protection of traditional 
knowledge of biological resources is limited in this Bill and is positive only to a 
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certain extent. In this Bill, though there are provisions for the commercialisation of 
traditional knowledge related biological resources, it is to be done by the others. 
There is no such advice to establish government company-autonomous and 
professionally managed, to commercialise the vast potentiality of the traditional 
knowledge related biological resources i.e. medicinal plants, on its own, without 
depending others, either by producing medicines independently or making an offer to 
start a joint venture with others. This would benefit the national economy either by 
creating new jobs and earning foreign currency and generating income from within 
the country itsel£ There is no advice to establish research institutes exclusively 
dedicated for the invention of new, novel or innovative products and processes out of 
the existing knowledge. It can do on its own or can finance the research activities or 
can initiate to enter into agreement with other research institutes and individuals to 
pursue research activities and as such this Bill does not create a holistic positive 
intellectual property right on traditional knowledge. 

E. Inter-relationship between this proposed law and national and international patent 
laws is not clear. 

F. There are various ways to commercialise the bio-medicine related traditional 
knowledge. This is most important to create job opportunities. Additionally, it can be 
a good source to earn foreign exchange. It also can be done by setting up hospitals 
under the management and control of Traditional Knowledge Authority in India and 
abroad. This novel approach has not been explored in this Bill. 

The concern for umbrella protection traditional knowledge is not adequately reflected 
in the preamble or statement of the reasons. 

PART II 

TRADITIONAL KNOWLEDGE (PROTECTION AND MANAGEMENT) 
BILL 201ol-SOME REFLECTIONS 

PRELIMINERY 

It is to provide for protection, conservation and effective management of traditional 
knowledge and related matters. 

PREAMBLE 

Preamble sets the tone and tune of the entire of legal framework. In this preamble, 
recognising India as rich in traditional knowledge which is also an important part of 
India's living heritage, it is admitted that the forms oftraditional knowledge have the 
potentiality of wealth creation for these communities and the nation. So the traditional 

2 A vail able at http://www.brainleague.com/files/NLSIU TK Bill Draft. pdf. Visited 
on I 1 th June, 2011 at 2.35 PM. 
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knowledge needs to be conserved, protected and promoted for the cultural enjoyment 
and commercial gain for the knowledge holders. It is also emphasised that for the 
protection of traditional knowledge and the rights of the traditional communities to 
practice, use, share and sell the products of the use of traditional knowledge as per 
their customary practice. It is also accepted that there exists a need to protect the 
integrity and sentiments of the communities against distortions and disrespectful 
representations of traditional knowledge and to prevent improper commercial 
exploitation of traditional knowledge. It is in a way prejudicial to the interests of the 
nation and the communities. Moreover, it is also recognised that there is need to 
ensure that traditional knowledge is accessed only with the consent of the traditional 
communities and to regulate third parties wishes to research, access or utilisation of 
TK. 

DEFINITION OF TRADITIONAL KNOWLEDGE 

TK means the collective knowledge of a traditional community of a family related to 
a particular subject or a skill passed down from generation to generation and includes 
(a) medicinal products and processes developed from indigenous or traditional 
material, custom and knowledge by traditional communities; (b) all other products or 
processes not made by person which was discovered through a community process or 
when the person making the innovation does not claim the knowledge as his own or 
when the person has discovered it to be used openly for common purposes; (c) 
discoveries, innovations and technologies made by communities that are usually not 
recorded in written form and are transmitted orally from generation to generation. 

RIGHTS AND DUTIES OF TRADITIONAL COMMUNITIES 

Here it is found that not only rights are recognised. Together with rights, duties are 
also enforced. These are: (a)every member of a traditional community shall have right 
to practice their own traditional knowledge; (b) every member of a traditional 
community shall have right to use, modify and derive benefits from their own 
traditional knowledge for their livelihood, provided the use modified or carried out in 
a sustainable manners; (c) collective traditional knowledge forming part of cultural 
heritage of traditional community shall be inalienable; (d) where the traditional 
community as a whole or a member of a traditional community has provided an 
informed consent to an Accessor and/or entered into a Licence to use agreement with 
the Accessor, the traditional community or a member thereof has duty to inform the 
TKA along with the details of the agreement; (e) every member of the community 
shall ensure the continuum of the practice of TK and the conservation of associated 
resources from undue exploitation and its possible extinction. 

ESTABLISHMENT OF TRADITIONAL KNOWLEDGE AUTHORITY 

The important functions of TKA are: (a) to prepare a national policy, strategy and 
action plan for ensuring the protection, continuum of use and practice of traditional 
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knowledge and to ensure the sustainability of the resources including the human 
resources on which the TK is dependent, prevent biopiracy and other misuse of 
traditional knowledge and take preventive and/or punitive action if required (b) to 
ensure that any access to traditional knowledge is brought under the purview of the 
Authority and is fair by way of non-exclusive informed consent of the traditional 
communities; (c) to ensure through required instruments and proceedings that no 
Traditional Knowledge in the country is the subject to any IPR application; (d) to 
provide the informed consent or prior informed consent as the case may be, to the 
Accessor, in case where a traditional community is not identifiable; (e) to help and 
facilitate the traditional communities to negotiate the terms and conditions of benefit 
sharing upon access to use the traditional knowledge; (f) to set up a watch cell to 
monitor the applications and/or use of traditional knowledge, both in the country or 
any part of the world, and to take appropriate corrective action if there is a violation 
of any provision under this Act, including taking measure on behalf of the Central 
Government for the opposition/revocation of grant of IPR on traditional knowledge in 
any part of the world; (g) to administer the traditional knowledge fund for protection 
of traditional com.munities and ensuring the continuum and sustainable use of 
traditional knowledge by traditional communities etc. 

REGULATION OF ACCESS TO TRADITIONAL KNOWLEDGE AND 
L~FORMED CONSENT 
In this chapter, there are two separate systems and procedures for the regulation of 
access i.e. acquisition of information pertaining to traditional knowledge for 
commercial gain or purposes of scientific research, technological development or 
biological prospection with a view to commercial gain, to traditional knowledge. The 
first one is for the traditional knowledge owned by traditional community and another 
is for the traditional knowledge which is not owned by any traditional community or 
communities and which is in the public domain. These systems include 'informed 
consent', 'prior informed consent', 'consultation process,' 'negotiation process', 
'assessment on sustainability of the resources-social and environmental', 'potential 
value of traditional knowledge', 'terms and conditions of access to traditional 
knowledge', 'benefit sharing formula' and 'license for use' etc. Here there is 
provision to oppose the move for giving access to and revocation of the grant. About 
the sharing of benefits, it says that sharing of all benefits arising out of the access to 
traditional knowledge and/or its consequential commercial use shall be as negotiated 
between the traditional community and the applicant and facilitated by STKB through 
TKMC and all benefit shares shall directly be paid to the traditional community. In 
case of benefits that arise from an agreement between Traditional Knowledge 
Authority and the applicant shall accrue to the Traditional Knowledge Fund. 
As there is provision for the establishment ofTKF, its functions are also decided. The 
fund shall be used for the protection, conservation and development of traditional 
knowledge and the traditional communities which includes (a) conservation and 
sustainability of traditional resources, welfare and livelihood support for traditional 
communities and traditional practitioners; (b) ecological and cultural restoration 
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programmes related to traditional knowledge practices; (c) socio-economic and 
cultural development and promoting the use and practice of common public domain 
traditional knowledge etc. 
In this chapter the functions of TKA has also been assigned. These include (a) to 
develop national strategies, plans and programmes for the conservation, development 
and sustainable use of traditional knowledge including measures for identification and 
monitoring of areas rich in traditional knowledge, incentives in support systems for 
traditional communities and traditional practitioners and incentives for training and 
public education to increase awareness about TK; (b) to issue directives to state 
governments to take immediate measures and offer for assistance where TKA thinks 
that any area or traditional community rich in traditional knowledge and resources is 
being threatened by overuse, abuse or neglect; (c) to recommend in appropriate 
circumstances the integration, conservation, and to sectoral plans, programmes and 
policies; (d) to undertake measures for assessment of socio-cultural, economic and 
environmental impact of that project which is likely to impact or has adverse effect on 
TK and traditional practices with a view to avoiding or minimising such effects etc. 
and to prevent the risks associated with the use of any technology or process that is 
likely to impact the conservation and continuum of the use and practice of traditional 
knowledge. Excluding this, there are also special provision for traditional knowledge 
and resource which are on the verge of extinction and establishment of Traditional 
Knowledge Heritage Zones. 

DUTIES OF THE GOVERNMENTS 
In Chapter 7, there are duties to be performed by the Central and State governments. 
They are to develop national strategies, plans etc., for conservation etc., of traditional 
knowledge and resources likely to TKA. 

OFFENCES AND PUNISHMENTS 
Chapter 8 is about offences, penalties and procedures. Whoever contravenes or 
attempts to contravene any of the provisions of the Act is offence. Punishment for the 
offence is of two types either one or both-imprisonment upto five years or fine upto 
Rs ten lacs and where the damage caused exceeds Rs ten lacs such fine may 
commensurate with the damage caused. Apart from these there are offences by 
companies. If the decision or the activity of the company constitutes offence, as a 
legal person, company is to be accountable and under certain situations also there 
would be individual liability to face punishment, for those persons who took the 
decisions. 

ANALYSIS OF THE DRAFT BILL 

There are many good provisions for the protection of traditional knowledge in this 
Bill drafted by NLSUI. Take for example, medicinal products related TK, recognition 
of rights and emphasis of duties of the indigenous communities, establishment of 
Traditional Knowledge Authority and assigning on it some important functions, 
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widened concept of protection of TK, regulation of access mandating prior informed 
consent and benefit sharing scheme, duties of the governments and punishment for 
contraventions etc. In spite of all these good things in this draft Bill, there are still 
further scopes of improvement from the perspective of some fundamental premises 
over which this research work seeks to explore a model law. The NUJS draft Bill and 
NLSUI draft Bill have same view in some areas and on some other areas have 
divergent view. The TRADITIONAL KNOWLEDGE (PROTECTION AND 
MANAGEMENT) BILL 2010 has to theoretically improve in some of the areas. 
These are (1) admission and recognition of two types of traditional knowledge
traditional community and traditional knowledge of the society in general; (2) apart 
from negative rights to protect TK associated medicinal plants, perfectly positive 
traditional knowledge rights-including power to offer proposal to enter into contract 
within the country arid abroad for the purpose of commercialisation in different ways 
medicinal plants associated TK, rather than relying on others to come forward to do 
that; (3) power has also to be given to TKA or a professional managed government 
company (fully autonomous) to start commercialising TK by setting factories or 
manufacturing units on its own to produce medicines and establishment of research 
institutes for various purposes; (4) legal protection of existing knowledge of the 
public domain by making some provisions to deal with non-original inventions; (5) 
appropriate legal framework for punishment-including refund of profit and 
moratorium of all future grant of licenses; ( 6) making the application of the law with 
extra-territorial operations; (7) its relationship with national and international patent 
laws; (8) utilisation of TK Fund money not only for the life standard improvement of 
the traditional communities but also for the life standard improvement of BPL 
families out of the proceeds of royalties etc., from the commercialisation of traditional 
knowledge of the society; (9) it also would be a very good idea to start hospitals in 
India and in foreign countries where this type of medicine and Indian treatment 
method would be applied under the aegis ofTKA. 

These concerns for the positive and overall traditional knowledge protection are not 
adequately reflected in the preamble or statement of the reasons. Even then whatever 
ii there for these above mentioned reasons the bill cannot fulfil the statement of the 
objects and not in consonance with its preamble. 

PROTECTION OF TRADITIONAL KNOWLEDGE OF MEDICINAL 
PLANTS THROUGH BIODIVERSITY PROTECTION ROUTE IN INDIA

SOME REFLECTIONS 

India is a party to the United Nations Convention on Biological Diversity signed at 
fu fu 

Rio de Janerio on the 5 June, 1992. The Convention came into force on 29 
December, 1993. In the backdrop of India being exceptionally rich in biological 
diversity and associated traditional and contemporary knowledge system and 
reaffirmation of the sovereign rights of the States over their biological resources by 
the Convention with the main objective of conservation of biological diversity, 
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sustainable use of its components and fair and equitable sharing of the benefits arising 
out of utilization of genetic resources. Biological Diversity Act was passed in 2002 to 
give effect to the objects of CBD i.e., to provide for conservation of biological 
diversity, sustainable use of its components and fair and equitable sharing of the 
benefits arising out of the use of biological resources, knowledge and related matters. 

ANALYSIS OF BIODIVERSITY ACT OF INDIA REGARDING 
PROTECTION OF TK 

1. There is no definition of traditional knowledge associated with biological 
diversity or categories of it. 

2. In general, as sovereign right over the biological diversity is given to the State, 
there might be possibility of conflict between State exercising sovereign rights 
over biological resources and the exercise of ownership right of the traditional 
knowledge associated biological diversity holders. 

3. The TK protection is one component of whole biological diversity protection. 
It is not a special law wholly for the purpose ofTK associated with medicinal 
plants protection. 

4. One provision of the biological diversity regulation says that no person shall 
apply for any intellectual property right, in any form in or outside India for 
any invention based on any research or information on a biological resource 
obtained from India without obtaining the previous approval of the National 
Biodiversity Authority before making the application. This poses a serious 
challenge to the traditional knowledge associated with medicinal plants 
protection. It means that invention based on any information from the 
traditional knowledge can get intellectual property protection and NBA also 
can approve it. As a result, the inventors of non-original invention and non
original innovation can claim intellectual property right. This provision is 
tacitly legalising biopiracy. Though while granting IP protection NBA can 
impose benefit sharing fee or royalty or both or impose conditions including 
the sharing of financial benefits arising out of the commercial utilization of 
such rights, it is totally a different issue and should not be mixed up with the 
granting of TK protection to the non-original innovators and non-original 
inventors. 

5. There is no comprehensive positive and negative protection as well. 
6. There is no sufficient and appropriate civil and criminal liability for the 

violation. 

FOREIGN LAWS FOR TK PROTECTION 

PART I 

SALIENT FEATURES OF THE LAWS FOR TRADITIONAL KNOWLEDGE 
PROTECTION-EXAMPLES OF SOME COUNTRIES 
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LAW OF THAILAND FOR THE TRADITIONAL KNOWLEDGE 
PROTECTION--SOME REFLECTIONS3 

BASIC OBJECT 
There is an expediency to have a law on protection and promotion of traditional Thai 
medicinal intelligence. Basically this law contains certain provisions that restrict the 
rights and liberties of the people, which are permissible under section 29, along with 
section 35, section 48 and section 50 of the Constitution ofThailand. 

DEFINITIONS OF SOME KEY CONCEPTS 

It is important to understand the nature and scope of the traditional knowledge 
protection in Thailand's legal framework. The definitions of some of the concepts 
serve that purpose preliminarily. Here some of the definitions are quoted from the 
Act with that objective. "Traditional Thai medicinal Intelligence" means the basic 
knowledge and capability concerned with traditional Thai medicine. "Traditional 
Thai medicine" means the medicinal procedures concerned with examination. 
diagnosis, therapy, treatment or prevention of, or promotion and rehabilitation of the 
health of humans or animals, obstetrics, traditional Thai massage, and also includes 
the production of traditional Thai drugs and the invention of medical devices on the 
basis of knowledge on text that has been passed on generation to generation. "Text on 
traditional Thai medicine" means technical knowledge concerned with traditional 
Thai medicine which has been written or recorded in Thai books, palm leaf, stone 
inscription or other materials or that have not been recorded but passed on from 
generation to generation. "Thai traditional drugs" means medicines obtained 
directly from herbs or derived from mixture, blended or transformed herbs and also 
includes Thai traditional drugs under laws on drugs. "Formula on traditional Thai 
drugs" means a formula stated as the production process and ingredients which 
contain Thai traditional drugs, no matter what form the ingredients are. "Herbs" 
means plants, animals, bacteria, minerals, extracts of plants or animals used, or 
transformed or mixed or blended as drugs or food for diagnosis, therapy, treatment or 

.. prevention of diseases, or for promotion of the health of humans or animals. 1 be 
meaning also includes the origin or the areas in which the products exist. 

COMMITTEE ON PROTECTION AND PROMOTION OF TRADITION 
THAI MEDICINAL INTELLIGENCE 

For the stated objects of this Act, it has constituted a committee to take care the all 
matters of traditional knowledge protection. According to section 6, this committee 

3 ACT ON PROTECTION AND PROMOTION OF TRADITIONAL THAI 
MEDICINAL INTELLIGENCE, H. E. 2542. Available at 
http://www.wipo.int/wipolex/en/text.jsp?file id=179713. Visited on 15th June 2011 at 
6PM. 
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shall have some important power and duties to carry forward its functions. These are 
(I) to provide consultation or advice to the Minister in issuing the Ministerial 
Regulations, Rules or Notifications under this Act; (2) to promote and develop the use 
of intellectual traditional Thai medicine and herbs; (3) outline measures to strengthen 
stability and coordination between government agencies, state enterprises, 
communities and non government organisations on issues concerned with protection 
and promotion of intellectuals on traditional Thai medicine and herbs; (4) to approve 
the withdrawal of registration on intellectual property rights on traditional Thai 
medicine; (5) to consider the appeal against the order or decision of the registrar or 
the licensing authority under this Act; ( 6) to lay down rules about the standards and 
procedures on lodging an appeal and consideration of appeal, registration of 
intellectual property rights on traditional Thai medicine, the administration and 
arrangement of benefits and expenses of the fund and works concerned with 
protection and promotion of intellectuals on traditional Thai medicine and herbs etc. 

PROTECTION .t~~~ PROMOTION OF INTELLIGENCE ON TRADITIONAL 
THAI 

MEDICINE 

Section 14 lays down that the intellectual property rights on traditional Thai medicine 
which is to be protected, shall be the right to intellectual property over the formula of 
traditional Thai drugs and text on traditional Thai medicine. According to section 15, 
the Institute for Traditional Thai Medicine shall be responsible for compiling 
information on traditional Thai medical intelligence concerned with formulas of 
traditional Thai drugs and text on traditional Thai medicine from throughout the 
country for registration. Section 16 distinguishes traditional Thai medicinal 
intellectual property rights into three categories: (1) the national formula of traditional 
Thai drugs or the national text on traditional Thai Medicine; (2) the general formula 
of traditional 'Thai drugs or general traditional Thai medicine document; and (3) the 
personal formula of traditional Thai drugs or personal text on traditional Thai 
medicine. Section 19 says about the conditions of access to and utilisation of the 
knowledge for different purposes. It says that that whoever wishes to use the national 
traditional Thai drugs for registration and permission for production of drugs 
according to the Drug Law or wishes to use it for research on improvement or 
development of new drug formulas for commercial benefit or wish to research the 
national text on traditional Thai Drugs for development and improvement for 
commercial benefit, shall forward their application to obtain benefits and pay fees and 
the remuneration for making use thereof to the licensing authority as per rules. 
Section 20 is on the personal formula of traditional Thai drugs or personal text on 
traditional Thai medicine under section 16(3), which may be registered for protection 
of intellectual property rights and may be promoted according to the provisions of this 
Act by applying for registration to the registrar. Section 21 deals with the persons who 
have this kind of special right u/s 20. According to it, these persons must be of Thai 

324 



nationality and either (1) being an inventor of the formula on traditional Thai drugs or 
text on traditional Thai medicine; (2) being an improver of the developer of formula 
on traditional Thai drugs or text on traditional Thai medicine; or (I) being an inheritor 
of the formula on traditional Thai drugs or text on traditional Thai medicine. Section 
22 puts some restrictions on the registration process. The registration for protection of 
intellectual property rights on traditional Thai medicine is prohibited if the registrar is 
of the opinion that: (1) the drug formula belongs to the national formula on traditional 
Thai drugs, or national text on traditional Thai medicine, or is a general formula on 
traditional Thai drug, or general text on traditional Thai medicine, or (2) the drug 
formula is a personal formula on traditional Thai drug that has been developed on non 
medical basis like the use of extracts of plants, animals or micro organisms that have 
not been obtained from natural extracts or the transformation that is not considered 
rough transformation. Next point is the duration of the right for commercialisation of 
the knowledge. Section 33 allows the right to intellectual property on traditional Thai 
medicine should be valid for a life time of the bearer of the registration and extend for 
another 50 years from time the owner of the registration has deceased and in joint 
ownership of the registration right, the intellectual property rights on traditional Thai 
medicine shall be valid for a life time of the bearer and extended for another 50 years 
from the date on which the last joint owner of the registration deceased. Section 34 
gives some exclusive right to the right holder. He has the sole ownership on the 
production of the drug and has sole right over the research, distribution, improvement 
or development of formulas on traditional Thai drugs or intellectual property rights of 
traditional Thai medicine under the registered text on traditional Thai medicine. But 
any act that is of benefit for studies, findings, tests or research according to the 
regulation specified by the Minister; or preparation of specific drugs according to 
prescription of holders of registration certificate on traditional Thai medicine, 
production of drugs for household use or production of drugs by sate hospitals or 
government or state agencies, for use in state hospitals, or the use of text on 
traditional Thai medicine for benefits in treatment of patients in state hospitals as per 
rules are excluded. The right holder may also allow others to use his right over the 
knowledge. In this law there is provision of revocation of right under some specific 
grounds. Section gives power to the registrar has the right to revoke the registration of 
intellectual property rights ·on traditional Thai medicine when (1) the right holder 
misuses the right against the public order and good morals; (2) the right holder 
violates or does not comply with the conditions or limitations outlined by the registrar 
in registration of the intellectual property rights on that traditional Thai medicine; or 
(3) the right holder exercised the right that may cause severe damage to the registered 
intellectual property on traditional Thai medicine. 

SPECIAL MEASURES FOR PROTECTION OF HERBS 

Section 44 states that for the purpose of herbs protection and conservation, the 
Minister with the advice of the Committee, shall have the power to issue a notification 
to specify the kind, characteristic, type, and names of herbs that are of study and 
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research value, or have important economic significance or may become extinct, as 
controlled herbs. As a follow up action of the above mentioned purposes, according to 
section 45, the Minister shall with the advice of the Committee can issue notification 
by (1) specifying the amount or quantity of controlled herbs under possession to 
make use of, under care, under conservation or under transportation which needs to be 
informed the registrar; (2) specifYing rules, procedure and conditions in informing 
under (1); (3) specifying rules, procedure and conditions on the possession, to make 
use of, under care, under conservation or for transportation of controlled herbs; ( 4) 
specifYing rules, procedure and conditions on studying and researching the controlled 
herbs; (5) specifying rules, procedure and conditions on exporting controlled herbs for 
commercial and non-commercial purposes, or distribution or transformation of 
controlled herbs for commercial purposes; ( 6) specifYing other requirements to 
conserve, prevent or prohibit or reduce dangers or damage may be caused to 

controlled herbs. In furtherance of these broad measures for the protection and 
conservation of controlled herbs, some specific activities are fixed up in the 
subsequent sections. 

FUND ON THAI TRADITIONAL MEDICINE INTELLIGENCE 

There is a fund as is authorised by section 76. It is the "Fund on Traditional Thai 
Medicine Intelligence". It is to be set up in the office of the Permanent Secretary, 
Ministry of Public Health, as a revolving fund for expenses concerned with works on 
conservation and promotion of intelligence on traditional Thai medicine. The fund is 
to be created from (1) subsidy from the state; (2) money or property received from the 
private sector from within and outside the country, foreign governments or 
international organizations; (3) interests and benefits obtained from the fund. (4) other 
earnings obtained from thefunctioning of the fund. The earnings of the fund must be 
remitted to the Finance Ministry under the law on the treasury balance and the law on 
the budgetary procedures. The administration, management of benefits and use of 
money in the fund shall be in accordance with the rules prescribed by the Committee, 
with the approval of the Finance Ministry. 

PENALTIES FOR VIOLATIONS 

There are two types of punishment for different kinds of violations. Sections 78 to 82 
deal with those violations and punishments-fine and/or imprisonment. Amount of fine 
starts from 2000 baht to 40,000 baht and imprisonment is from one month to two 
years. 
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PART II 

LAW OF THE KYRGYZTAN FOR THE PROTECTION OF TRADITIONAL 
KNOWLEDGE -SOME REFLECTIONS4 

BASIC OBJECT 

Traditional knowledge using genetic resources is an historical heritage and property 
of the people of this country. The legal framework secures general provisions of the 
State policy and legal, economic and social guarantees in the field of Traditional 
Knowledge using genetic resources. The aim is sustainable development of the 
country and arrangement of conditions for fair distribution of benefits arising from the 
use ofTraditional Knowledge. 

DEFINITION OF TK AND ITS HOLDERS 

What is to be protected within the ambit of TK lies on the definition clauses. This is 
the significance of this. Article 2 is about the General Concepts in which TK is 
defined. Traditional knowledge shall mean knowledge, methods and manners, 
including use of genetic resources, used in different fields of the human activities, 
which have been transferred from one generation to another eventually in certain 
order and meaning. This knowledge have been kept and adapted for different needs of 
the local communities and the owners of traditional knowledge and represent 
particular value for the development of various fields of activities. About the question 
ofwho are the holders ofTK-it is said that Traditional knowledge holders shall mean 
the local communities, natural persons and legal entities with any legal structure and 
with any pattern of ownership who are the possessors of Traditional Knowledge. 

STATE REGULATION OF TRADITIONAL KNOWLEDGE 

In this part Article 3 clarifies the objectives and tasks of the regulation, which is to be 
initiated by the state. These are legal protection, promotion of reservation and wide 
use of Traditional Knowledge in different fields of human activities, assistance in use 
of Traditional Knowledge, including knowledge based on genetic resources in 
industrial production, as well as further commercialization of objects produced as a 
result of their use. The State regulation in the field of Traditional Knowledge include 
(1) Creation of the preventive mechanism aimed at protection of Traditional 
Knowledge from illegal patenting of subject-matters created on the bases of 
Traditional Knowledge and use of associated genetic resources by the inclusion the 
Traditional Knowledge into database; (2) Fair distribution of benefits received due to 
usage of Traditional Knowledge in favour of local communities; (3) Establishment of 

4 Available at http://www.wipo.int/wipolex/en/text.jsp?file id=l79127. Visited 15th 
June 2011 at 6.15 PM. 
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the fund for development of local communities, which can be supported by financial 
transfers collected during the usage of Traditional Knowledge and genetic resources; 
( 4) Establishment of the State fund for development of the system of usage of 
Traditional Knowledge; (5) conducting scientific researches on Traditional 
Knowledge and existing genetic resources as to their practical use, inter alia: reveal 
the priority trends in researches in the field of Traditional Knowledge using genetic 
resources, which may contribute significantly to the preservation of environment; 
development and improvement of new types of genetic resources utilization; making 
scientific studies in order to create the inventory on Traditional Knowledge in this 
country; reveal of well-known and widely used Traditional Knowledge. Article 4 is 
there to establish Authorised State Body. The state policy in the field of Traditional 
Knowledge shall be performed by it in the field ofiP. 

SUBJECT MATTERS CREATED ON THE BASE OF TK 

Article 8 puts restrictions on patenting of subject-matters, which are representing 
Traditional Knowledge in this country. When patenting the subject-matters created on 
the base of Traditional Knowledge, materials of the application must contain reveal of 
origin of Traditional Knowledge which is used as prior art or prototype. The applicant 
shall indicate the source of making Traditional Knowledge available to the public. 
Holder of a certificate, which name is indicated in the registered Traditional 
Knowledge shall be entitled to receive remuneration from the owner of a patent for 
invention created by use of Traditional Knowledge. The order of payment of 
remuneration for use of Traditional Knowledge with the purpose of creation of 
invention shall be determined by an agreement between the owner of certificate for 
Traditional Knowledge and the owner of a patent for invention. At the same time such 
agreement must specify assignments to be made for use of Traditional Knowledge to 
the Fund for development of local communities or the State fund for development of 
the system of Traditional Knowledge usage. In order to prevent illegal patenting of 
subject-matters created on the base of Traditional Knowledge the Traditional 
Knowledge database shall be maintained, which shall be used during examination of 
subject-matters to be patented. 

AGREEMENT FOR TRADITIONAL KNOWLEDGE UTILISATION 

Article 14 deals with this agreement and related matters. A person who is not the 
owner of Traditional Knowledge may receive a right to use Traditional Knowledge 
pmvided that appropriate agreement is concluded between him and the owner of 
Traditional Knowledge, who has registered TK in the Authorized Body. According to 
the agreement the owner of Traditional Knowledge shall grant the right to use TK to 
other person in the scope of transferred rights, time-limits, territory and order of 
payments established by this agreement. Conditions of the agreement are suqject to 
the mutual consent of the parties concerned. The agreement must provide a provision 
of assignments for use of Traditional Knowledge to the Fund for the development of a 
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local community or the State Fund for development of the system of Traditional 
Knowledge usage. At the same time assignments for use of Traditional Knowledge 
provided by the agreement to the Fund for the development of a relevant local 
community or the State Fund for development of the system of Traditional 
Knowledge usage shall be not less than 20%. 
FUNDS 
Fund is another important part of the TK protection. The fixation of amount, 
collection, deposit and purposes of utilisation of the money etc., are some of the 
matters. Article 16 says that to reserve Traditional Knowledge and distribute fairly the 
benefits from use thereof, the owners of Traditional Knowledge shall establish the 
Fund for development of a local community. In order to develop the Traditional 
Knowledge system the State Fund for development of Traditional Knowledge usage 
shall be established under the Authorized Body. 

USAGE OF TRADITIONAL KNOWLEDGE 

According to Article 17, production, application, import, distribution, offer for sale, 
sale and other entering to economic turnover shall be deemed as a usage of 
Traditional Knowledge in subject-matters containing and created on their base. Usage 
in production with commercial purposes without conclusion of agreements with 
Traditional Knowledge holders shall be deemed as illegal use of Traditional 
Knowledge. Usage of Traditional Knowledge shall be allowed without consent of 
Traditional Knowledge holder if such a usage takes place for educational and research 
purposes provided that the source is indicated and exclusively for personal purposes. 
In case of force-majeure (disasters, catastrophes, accidents) as well as in the interest 
of national security the Government of the Kyrgyz Republic shall be entitled to issue 
permission to use Traditional Knowledge provided that reasonable compensation is 
paid to the owner of certificate; scope and duration of use of Traditional Knowledge 
shall be limited by the purposes for which permitted. 
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PART III 

LAW OF PERU FOR THE PROTECTION OF TRADITIONASL 
KNOWLEDGE-SOME REFLECTIONS5 

OBJECTIVES OF THE LEGAL REGIME 

The State recognizes the rights and power of indigenous peoples and communities to 
dispose of their collective knowledge as they see fit. With this in mind the objectives 
of the legal framework is visualised. Article 5 is to set the sole objectives of the legal 
framework, which are: (a) to promote respect for and the protection, preservation, 
wider application and development of the collective knowledge of indigenous 
peoples; (b) to promote the fair and equitable distribution ofthe benefits derived from 
the use of that collective knowledge; (c) to promote the use of the knowledge for the 
benefit of the indigenous peoples and mankind in general; (d) to ensure that the use of 
the knowledge takes place with the prior informed consent of the indigenous peoples; 
(e) to promote the strengthening and development of the potential of the indigenous 
peoples and of the machinery traditionally used by them to share and distribute 
collectively generated benefits under the terms of this regime; (f) to avoid situations 
where patents are granted for inventions made or developed on the basis of collective 
knowledge ofthe indigenous peoples of Peru without any account being taken ofthat 
knowledge as prior art in the examination of the novelty and inventiveness of the said 
inventions. 

Article 2 is to define some of the basic terms. From this, it is ample clear as to who 
are entitled the protection. As there are definitions of 'indigenous people' and 
'collective knowledge', it is inferred that this group of people can have protection 
from their collective knowledge. The protective knowledge shall be that which 
belongs to an indigenous people and not to particular individuals. "Indigenous 
peoples" means aboriginal peoples holding rights that existed prior to the formation 
of the Peruvian State, maintaining a culture of their own, occupying a specific 
territorial area and recognizing themselves as such. These include peoples in 
voluntary isolation or with which contact has not been made, and also rural and native 
communities. The term "indigenous" shall encompass, and may be used as a synonym 
of, "aboriginal," "traditional," "ethnic," "ancestral," "native" etc. "Collective 
knowledge" means the accumulated, trans-generational knowledge evolved by 
indigenous peoples and communities concerning the properties, uses and 
characteristics ofbiological diversity i.e biological resources. 

5 LAW INTRODUCING A PROTECTION REGIME FOR THE COLLECTIVE 
KNOWLEDGE OF INDIGENOUS PEOPLES DERIVED FROM BIOLOGICAL 
RESOURCES-LAW NO 27811. Available at 
http://www.wipo.int/wipolex/en/text.jsp?file_id=203365. Visited on 15th June 2011 at 
6.30 PM. 
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GENERALPRmCWLESOFTHELEGALFRAMffiWORK 

Article 6 says about the conditions of access to collective knowledge. It directs that 
who are interested in having access to collective knowledge for the purposes of 
scientific, commercial and industrial application shall apply for the prior informed 
consent of the representative organizations of the indigenous peoples possessing 
collective knowledge. Then the organization shall inform the greatest possible number 
of indigenous peoples possessing the knowledge that it is engaging in negotiations 
and shall take due account of their interests and concerns, in particular those 
connected with their spiritual values or religious beliefs. Article 7 prescribes the 
method of access for the purposes of commercial or industrial application. In the 
event of access for the purposes of commercial or industrial application, a license 
agreement shall be signed in which terms are provided that ensure due reward for the 
said access and in which the equitable distribution ofthe benefits deriving there from 
is guaranteed. Article 8 fixes up the percentage accruing to the Fund for the 
Development oflndigenous peoples. A percentage which shall not be less than ten per 
cent of the value, before tax, of the gross sales resulting from the marketing of goods 
developed on the basis of collective knowledge shall be set aside for the Fund of the 
Development of Indigenous Peoples. Though the parties may agree on a greater 
percentage according to the degree of direct use or incorporation of the said 
knowledge in the resulting end product and the degree to which said knowledge 
contributed to the reduction of the cost of research and development work on derived 
products, among other things. Article 9 imposes some duties on the present 
generations. The role of the present generations of the indigenous peoples shall 
preserve, develop and administer their collective knowledge for the benefit of future 
generations as well as for their own benefit. Article 13 gives something new on the 
protection of existing traditional knowledge which is in the public domain. As per this 
arrangement, the collective knowledge which is in the public domain when it has been 
made accessible to persons other than the indigenous peoples by mass communication 
media such as publication or, when the properties, uses or characteristics of a 
biological resource are concerned, where it has become extensively known outside the 
confines of the indigenous peoples and communities. In cases where the collective 
knowledge has passed into the public domain within the previous 20 years, a 
percentage of the value, before tax, of the gross sales resulting from the marketing of 
the goods developed on the basis of that knowledge shall be set aside for the Fund for 
the Development of Indigenous Peoples. 

TRANSFER OF PROPERTY THROUGH LICENSING 

Article 25 prescribes compulsory registration of license contracts between the 
traditional peoples holding the common knowledge and the manufacturers or 
producers. Article 27 suggests the required contents of the license contracts. The 
license contracts shall contain (a) Identification of the parties; (b) A description of the 
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collective knowledge to which the contract relates; (c) A statement of the 
compensation that the indigenous peoples receive for the use of their collective 
knowledge; such compensation shall include an initial monetary or other equivalent 
payment for its sustainable development, and a percentage of not less than five per 
cent of the value, before tax, of the gross sales resulting from the marketing of the 
goods developed directly and indirectly on the basis of the said collective knowledge, 
as the case may be; (d) The provision of sufficient information on the purposes, risks 
and implications of the said activity, including any uses of the collective knowledge 
and its value where applicable; (e) The obligation on the licensee to inform the 
licensor periodically, in general terms, of progress in the research on and 
industrialization and marketing of the goods developed from the collective knowledge 
to which the license relates; (f) The obligation on the licensee to contribute to the 
improvement of the ability of the indigenous peoples to make use of the collective 
knowledge relating to its biological resources. 

FUND FOR THE DEVELOPMENT OF INDIGENOUS PEOPLES 

Article 37 explains the purpose of the Fund for the Development of Indigenous 
Peoples. The Fund for the Development of Indigenous Peoples and Communities is 
hereby created for the purpose of contributing to the comprehensive development of 
indigenous peoples through the financing of projects and other activities. Article 41 
authorises the resources of the Fund for the Development oflndigenous Peoples to get 
from the State budget, international technical cooperation, donations, the percentage 
of economic benefits. 

PROTECTION CONFERRED BYLAW 
Rights of indigenous peoples possessing collective knowledge are recognised in 
Article 42. The right is such that Indigenous peoples possessing collective knowledge 
shall be protected against the disclosure, acquisition or use of that collective 
knowledge without their consent and in an improper manner provided that the 
collective knowledge is not in the public domain. 

SANCTIONS 

Article 62 deals with the Sanctions. Violations of the rights of indigenous peoples 
shall give rise to the imposition of a fine, without prejudice to such measures as may 
be ordered to cause the infringing acts to cease or to prevent them from being 
committed. The fines that may be imposed shall be up to 150 tax units. The 
imposition and gradation of fines shall be determined according to the economic 
benefit secured by the infringer, the economic prejudice caused the indigenous 
peoples and communities and the conduct of the infringer throughout the proceedings. 
Recidivism shall be considered an aggravating circumstance, and the sanction 
applicable shall therefore not be less severe than the previous one. Where the 
defendant fails to comply within a period of three days with the terms of the ruling 
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that concludes a proceeding, he shall be subjected to a sanction not exceeding the 
maximum of the fine allowed. Where the defendant persists in failing to comply, the 
fine imposed may be successively doubled without limitation. It is without prejudice 
to the possibility of being reported to the Public Prosecutor with a view to the 
initiation of the appropriate criminal proceedings against him. 

INDIGENOUS KNOWLEDGE PROTECTION BOARD 

Article 65 constitutes Indigenous Knowledge Protection Board. Article 66 determines 
the functions of the Indigenous Knowledge Protection Board which are: (a) to monitor 
and oversee the implementation of this protection regime; (b) to support the 
Administrative Committee of the Fund for the Development of Indigenous Peoples 
and the Office of Inventions and New Technology of INDECOPI in the performance 
of their functions; (c) to give its opinion on the validity of contracts for the licensing 
of the collective knowledge of indigenous peoples; (d) to give advice and assistance 
to the representatives of indigenous peoples who so request regarding matters 
connected with this regime, and in particular in the planning and implementation of 
projects within the framework thereof; (e) To supervise the Administrative Committee 
of the Fund for the Development of Indigenous Peoples in the exercise of its functions 
etc. 

PART IV 

BRAZILIAN LAW FOR TRADITIONAL KNOWLEDGE PROTECTION
SOME GENERAL REFLECTIONS6 

GENERAL PROVISIONS 

The first part is about general provisions. Article 1 says about the subject matters or 
assets (the rights and obligations are set forth later on). These are (a) the access to 
components of genetic heritage existing within the Brazilian territory, on the 
continental shelf and in the exclusive economic zone for purposes of scientific 
research, technological development or bio-prospecting; (b) Access to traditional 
knowledge associated to genetic heritage, related to the consel\('ation of biological 
diversity, to the integrity of the country's genetic heritage and to the use of its 
components; (c) the fair and equitable sharing of the benefits arising from the use of 
genetic heritage component and the associated traditional knowledge; etc. (d) access 
to technology and transfer of technology for the conservation and use of biological 
diversity. It directs that Access to components of genetic heritage for the purpose of 
scientific research, technological development or bio-prospecting shall be carried out 
under the terms of this Act, without prejudice to material or intangible property rights 
that are incident upon the accessed genetic heritage components or upon the site of 
occurrence. Article 2 states that access to genetic heritage existing in the country 
shall only be take place with an authorization from the government and its use, 

6 PROVISIONAL ACT NO. 2,186-16, DATED AUGUST 23,2001. 
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commercialization and employment for any purpose shall be submitted to inspection, 
restrictions and sharing of benefits in the terms and conditions established in this Act 
and its complementary legislation. Article 4 declares that the exchange and 
dissemination of components of genetic heritage and of associated traditional 
knowledge practiced within indigenous communities and local communities for their 
own benefit and based on customary practices is preserved. 

DEFINITIONS OF KEY CONCEPTS 

Article 7 is the definition clause. From this part, it becomes clear what is to be 
protected and what is not. It also becomes clear who are entitled for protection. The 
term genetic heritage, associated traditional knowledge and local community are 
defined. Genetic heritage is the information of genetic origin, contained in samples of 
all or part of a plant, fungal, microbial or animal species, in the form of molecules and 
substances originating in the metabolism of these living beings, and in extracts 
obtained from in situ conditions, including domesticated, or kept in ex situ collections, 
if collected from in situ conditions, within the Brazilian territory, on the continental 
shelf or in the exclusive economic zone. Associated traditional knowledge is 
individual or collective information or practice of the indigenous community or local 
community, with real or potential value, associated to genetic heritage. Local 
community means human group, including descendants of Quilombo communities, 
differentiated by its cultural conditions, which is, traditionally, organized along 
successive generations and with its own customs, and preserves its social and 
economic institutions. 

PROTECTION TO ASSOCIATED TRADITIONAL KNOWLEDGE 

The traditional knowledge of the indigenous communities and of the local 
communities, associated to genetic heritage, from illicit use and exploitation and other 
harmful actions or those actions not authorized by the Management Council, or by an 
accredited institution by Article 8. The State recognizes the right of the indigenous 
communities and of the local communities to decide on the use of their traditional 
ki1owledge related to the genetic heritage of the country, in the terms of this Act and 
its complementary legislation. Article 9 assures some of the rights. Accordingly, the 
indigenous communities and local communities that create, develop, hold or conserve 
traditional knowledge associated to genetic heritage are assured the right to: (I) have 
acknowledged the origin of the access to the traditional knowledge in all publications, 
uses, exploitations and dissemination; (II) prevent non-authorized third-parties for: (a) 
Use, test, research or exploit of associated traditional knowledge and (b) Disseminate, 
transmit or forward data or information that constitute associated traditional 
knowledge, or part thereof; (III) receive benefits from the economic use by third 
parties, directly or indirectly, of associated traditional knowledge to which they hold 
rights, in accordance with this Act. 
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INSTITUTIONAL MANDATE AND COMPETENCE 

There is Article 10 to establish The Genetic Heritage Management Council under the 
Ministry of Environment, a regulatory body. Its responsibility is determined by 
Article 11. These are: (I) Coordinating implementation of genetic heritage 
management policies; (II) Establishing: (a) Technical standards; (b) Criteria for access 
and shipment authorizations; (c) Guidelines for drafting the Contract for Use of 
Genetic Heritage and Benefit-Sharing; (d) Criteria for creation of a database for 
recording information on associated traditional knowledge; (III) -Overseeing, in 
coordination with other federal bodies, or by means of an agreement with other 
institutions, the activities of access and shipment of samples of genetic heritage 
components and access to associated traditional knowledge; (IV) - Deliberating on: 
(a) Authorizations for access and shipment of samples of genetic heritage 
components, with prior consent of its holder; (b) Authorizations for access to 
associated traditional knowledge, with the prior consent of its holder; (c) Special 
authorizations fur access and shipment of samples of genetic heritage components to 
the Brazilian institution, public or private, that carries out research and development 
activities in biological and related areas, and to the Brazilian university. (d) Special 
authorization for access to associated traditional knowledge to a Brazilian institution, 
public or private, that carries out research and development activities in biological and 
related areas, and to a Brazilian university. (V) Approving Contracts for Use of 
Genetic Heritage and Benefit-Sharing with regard to their complying with the 
requirements of this Provisional Act and its complementary legislation. 

BENEFIT -SHARING FORMULA 

Another important part of this Act is that it ensures of benefit-sharing. Article 24 
states that he benefits arising from the economic use of the product or process 
developed from samples of genetic heritage components and associated traditional 
knowledge, obtained by a Brazilian or foreign-based institution, shall be shared in a 
fair and equitable manner among the contracting parties, as per rules. The benefits 
arising from the economic use of the product or process developed from a sample of a 
genetic heritage component or from associated traditional knowledge, may be (I) 
Sharing of profits; (II) Payment of royalties; (III) Access and transfer of technologies; 
(IV) licensing, without cost, of products and processes; and (V) Capacity building of 
human resources as per Article 25. 

PUNISHMENTS AND ADMINISTRATIVE SANCTIONS 

Article 30 is for this purpose to define violation and prescribes punishments. An 
administrative violation against the genetic heritage or the associated traditional 
knowledge is considered to be every act or omission that violates the rules in the Act 
relevant legal provisions. These are: I-Warning; II Fine; III-Seizure of samples of the 
genetic heritage components and the instruments used in the collection or processing 
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or the products obtained as a result of information on associated traditional 
knowledge; IV-Seizure of all products derived from a sample of a genetic heritage 
component or of associated traditional knowledge; V -Suspension of the sale of the 
product derived from the sample of the genetic heritage component or of the 
associated traditional knowledge and its seizure; VI-Embargo of the activity; VII
Partial or total closure ofthe business, activity or undertaking; VIII-Suspension of the 
register, patent, license or authorization; IX-Cancelling of the register, patent, license 
or authorization; X-Loss or reduction of fiscal incentives and benefits granted by the 
government; XI-Loss or suspension of the right to receive financing from an official 
financing agency; XU-Intervention in the establishment; XIII-Prohibition of entering 
into contracts with the Public Administration for a period of up to five years. 
Moreover Article 26 has prescribed some economic punishments. It authorises that if 
the economic use of a product or process developed from samples of genetic heritage 
components or from associated traditional knowledge, accessed in a manner contrary 
to the provisions of this Act, shall subject the offender to payment of compensation 
corresponding to at least twenty percent of the gross income obtained from 
commercialization ofthe product or of the royalties obtained from third parties by the 
offender, as a result of licensing the product or process or use of the technology, 
whether or not they are protected by intellectual property, without prejudice to 
administrative sanctions and the appropriate penalties. 

PARTY 

LAW OF BHUTAN TO PROTECT TRADITIONAL KNOWLEDGE-SOME 
REFLECTIONS7 

PREAMBLE 

Taking note on the sovereignty of the States over their genetic resources and the need 
to promote the conservation and sustainable use of these resources as well as the fair 
and equitable sharing of benefits arising from its utilization according to CBD and 
recalJing decisions about promoting and encouraging the Parties to implement legal, 
administrative and policy measures to regulate access to genetic resources and benefit 
sharing it realises the value of biological and genetic resources in the development of 
products compounds and substances that have medicinal, industrial and agricultural 
and related applications and its necessity to protect and encourage cultural diversity 
giving due value to the knowledge, innovations and practices of local communities in 
Bhutan. 
It is fully aware ofthe fundamental principle that prior informed consent and mutually 
agreed terms for benefit sharing shall be secured before access can take place. 

7 The Biodiversity Act ofBhutan, 2003. 
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DEFINITIONS 

Access: means obtaining, collecting, utilizing and/or exporting genetic or biochemical 
resources covered by this Act for purposes of conservation, research, bio-prospecting 
or commercial use. 
Biochemical Resources: means any material derived from plants, fungi, animals or 
micro-organism, which contains specific characteristics and special molecules. 
Bioprospecting: means the systematic search, classification and research of new 
sources of chemical compounds, genes, proteins and microorganism for commercial 
purposes with real or potential economic value, which are found in biodiversity. 
Genetic resources: means any material derived from plants, animals, fungi or 
microorganisms which contains functional unit ofheredity .. 
Traditional Knowledge: means the knowledge, innovation and practices of local 
communities relating to the use, properties, values and processes of any biological and 
genetic resources or any part thereof. 

PURPOSES AND OBJECTIVES, SCOPES AND EXCEPTIONS8 

PURPOSES AND OBJECTIVES 

a. To ensure national sovereignty of the government over genetic resources in 
accordance with relevant National and International Law. b. To ensure the 
conservation and sustainable use of the biochemical and genetic resources. c. To 
promote the equitable sharing of benefits derived from the use of genetic resources. d. 
To promote technology transfer and capacity building at the national and local levels, 
including the building of scientific and technological capacity relevant to the 
conservation and sustainable use of biological diversity. e. To recognize and protect 
Traditional Knowledge, innovation and practices of local communities associated 
with biodiversity. g. To prevent illegal access to genetic and biochemical resources 
and associated Traditional Knowledge. 

SCOPE 

A. The provision of this Act shall apply to the Traditional Knowledge, innovation and 
practices associated with biodiversity. B. The Traditional Knowledge includes any 
knowledge that generally fulfills one or more of the following conditions: (i) is or has 
been transmitted from generation to generation. ii) Is regarded as pertaining to a 
particular traditional group, clan and community of people in Bhutan. (iii) is 
collectively originated and held. 

8 Ibd, Chapter 1. 
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EXEMPTIONS 

A. Where the biological material is used as a commodity for the purpose of direct use 
or consumption as determined by the Competent Authority, based on the processes 
and end use of genetic resources, in accordance with the provisions of the Act. B. To 
access, use and exchange of biological and genetic resources among local 
communities resulting from their traditional and customary practices. 

ACCESS TO GENETIC RESOURCES AND BENEFIT SHARING: 
CONDITIONS OF ACCESS9 

Conditions of access to biodiversity shall be subject to the prior informed consent of 
the Competent Authority of Bhutan, representing national interests and the interests of 
the local communities harbouring, cultivating, developing and maintaining the 
biological diversity concerned. Bout in case of conditions of access to Traditional 
Knowledge, innovation and practices of local communities, the procedure and 
conditions set out in Chapter 4 shaH apply. 

PROTECTION OF TRADITIONAL KNOWLEDGE10 

Part I: CONDITIONS FOR PROTECTION 

Applicability. It applies to Traditional Knowledge that was in existence before the 
commencement of this Act or is created on or after the commencement of this Act for 
both. 
Customary uses. The customary use of Traditional Knowledge among the local 
communities does not give rise to any criminal or civil action for liability under this 
Act. 
Rights owners. The owners of Traditional Knowledge are the holders of the rights in 
the Traditional Knowledge. 
Material form not required. The rights exist in Traditional Knowledge whether or 
not the Traditional Knowledge is in material form. 
Duration. ·Rights conferred by. this Chapter continue in force in perpetuity and are 
inalienable. 
Additional rights. The Rights in Traditional Knowledge are in addition to and do not 
affect, any rights that may subsist under any intellectual property laws. 

Part II: PROCEDURES 

Application 
The applicant shall obtain the prior informed consent of the traditional owners of the 
Traditional Knowledge for use of Traditional Knowledge for a non-customary use. 

9 Ibid, Chapter 2. 
10 Ibid, Chapter 4. 
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Appraisal of application 
The owners of the Traditional Knowledge must decide whether: a. To reject the 
application. b. To accept the application and enter into negotiations for a written 
authorized user agreement in relation with the application containing the appropriate 
benefit sharing arrangements. 
Proposed agreement 

Before entering into an authorized user agreement the owners of the Traditional 
Knowledge must submit the proposed agreement for comments to the Competent 
Authority for final approval. 
User agreement and prior informed consent 
If the applicant and the traditional owners enter into an authorized agreement, the 
owners of the Traditional Knowledge are deemed to have given their prior informed 
consent to the proposed use. A final copy of the agreement must be forwarded to the 
Competent Authority. 
Advice of Competent Authority 
The Authority, upon request, may provide advice to the owners of the Traditional 
Knowledge during the negotiations of the user agreement or during the processing of 
the access application. 
Inventory of Traditional Knowledge 
The Authorized Agency in collaboration with the owners of the Traditional 
Knowledge will carry out an inventory and documentation ofTraditional Knowledge. 

OFFENCES AND PENALTIES11 

Among other offences these two are directly related to TK: Non-compliance with the 
traditional knowledge rights as provided in Chapter 4 and Failure to comply with any 
other provisions of this Act or Regulations. 
Civil Liability: For that reason there is civil liability. Any violation of material terms 
and agreement of this Act is a breach of contract. 
Penalties: Punishment for the failure to comply with or contravenes with Chapter 4 of 
the Act, is imprisonment for a term of one year to three years or with fine. The 
amount of fine is equivalent to minimum daily wage rate of two years to six years 
according to wage rate rules. There is a provision for confiscation of such genetic 
resources collected in contravention of the provisions of this Act and imposition of 
liability to pay damages. 
Revocation of access permit 
Access permits may be withdrawn if the permit was obtained by providing false or 
misleading information under Section 8 and for reasons of public interest, including 
the protection of the environment and biological diversity. 

11 Ibid, Chapter 5. 
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CONCLUSION 

There are some common concerns of India and these countries for traditional 
knowledge protection, as day by day, their traditional knowledge is being taken away 
by foreign countries and companies. It is good that at least these countries have 
enacted special laws for traditional knowledge protection. Yet there are some 
drawbacks and the laws vary from each other on various aspects. This is due to the 
reason that either laws are the reflections of particular situations and special needs of 
those countries, a country's traditional knowledge may have some unique features 
different from others or the laws are in furtherance of the national policies of these 
countries, which were adopted after due consideration. Vision of the political 
establishments might be different from each other along with the standard and 
availability of legal expertise, hence is reflected in these laws. Aiming at the 
traditional knowledge protection, these countries thought it right to set various types 
of objectives to achieve that goal and conditioned their national laws also accordingly. 
These diverse aims and objects get reflected in their legal provisions. These laws have 
some persuasive values to persuade India to have a law on TK and shape its law. 
Some good provisions can be incorporated into the Indian legal framework. 

It is hoped that all TK enriched countries would be joining with this group. Its 
presence would be felt in the international forum; its voice would be stronger enough 
that cannot be ignored by the developed countries. They can work as enblock and 
would be able to exert pressure on the world body to just strike down the biased laws. 
India does not feel any necessity to have such a law. In this context, at present there is 
no comprehensive positive law especially for traditional knowledge protection, 
preservation and its utilisation. Biological Diversity Act offers a very limited 
protection. Hence, it is suggested that India must have a sui generis effective law to 
safeguard and utilisation of its vast traditional knowledge. To make a model law for 
India, new, innovative, radical and comprehensive thinking are necessary. 

There is a necessity to have a uniform standard with some flexibility to suit the 
special needs of a particular country. This is because though TK per se has some 
common characteristics, face same types of challenges but each country has its own 
socio-cultural and economic environments which are different from others. Apart 
from those common grounds which have to be uniform in nature in all the national 
laws of each and every country, laws must be uniform. But in other matters there can 
be diversity. There must have some flexibility and relaxation to adjust and adapt with 
the particular social, scientific, economical and cultural environments of India. 
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CHAPTER VII 

MARCHTOEVOLVEALEGALFRAMEWORKFORTHE 
PROTECTION OF TRADITIONAL KNOWLEDGE ASSOIATED 

WITH MEDICINAL PLANTS 

A.ANAL YSIS OF TWO PRIVATE DRAFT BILLS OF INDIA FOR THE 
PROTECTION OF TRADITIONAL KNOWLEDGE 

PART I 

INTRODUCTION 

In spite of an urgent need to enact a law exclusively dedicated for protection for 
traditional knowledge of India, there is such law in India yet. Whatever laws that are 
in existence in India, offer indirect protection, that is also negative in approach and 
inappropriate in consequence. Among all other urgencies, the priority should be to 
have a law exclusively on protection of traditional knowledge. Otherwise India would 
be losing all its control and right over all its medicinal plants. It is not clear whether 
the government is contemplating legislation. At the international level there is no such 
legislative framework that is binding upon all countries. At a preliminary level, WIPO 
has been struggling to frame something positive. There is pressure from the third 
world countries on WTO to accommodate this concern. But it is yet to come up with 
any specific and unanimous international treaty which will be binding on all 
countries. 

In this backdrop, there are two draft bills-first one prepared by National University of 
Juridical Sciences, Kolkata and the second prepared by National Law School oflndia 
University, Bangalore. In addition to their efforts at the international level there are 
some special laws of some TK of medicinal plants enriched countries such as China, 
Kyrgzstan, Peru, Brazil and Thailand etc. These countries are proactive and advanced 
for traditional knowledge protection, including medicinal values of the biological 
resources. But the national sentiment to safeguard the century old traditional 
knowledge of bio-medicine is yet to be honoured. 

In this chapter an attempt is made to analyse all the draft bills and the laws of the 
countries having legal framework for the protection of TK of medicinal plants and 
assess their legal efficacy. 
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BIOLOGICAL RESOURCES, TRADITIONAL KNOWLEDGE AND 
EXPRESSIONS OF FOLKLORE (PROTECTION & REGULATION) BILL, 

20031-SOME REFLECTIONS 

PREAMBLE TO THE BILL 

Every enactment has its own preamble. Preamble is the guiding principle or core 
values over which the law is based. It is an Act to provide for the establishment of an 
effective regime to prevent the misappropriation of biological resources, traditional 
knowledge systems that may be found in the country and to secure the rights of the 
communities in relation to them. As India is rich in biological diversity and traditional 
knowledge systems, hence, it is recognised that it is considered necessary to reward 
and respect the contribution of the communities, made over generations, in 
conserving, improving and making available these resources for the development of 
nation's bio-diversity. It is said that it is necessary to regulate the access to, and 
utilisation of the biological resources, traditional knowledge systems. It is also opined 
that it is considered necessary to provide for the sustainable use of the components of 
the resources and fair and equitable sharing of the benefits arising out of utilisation of 
these resources in accordance with CBD and involve maximum community 
participation in these process. 

DEFINITION OF TK AND BIOLOGICAL RESOURCE 

"Traditional Knowledge" is a body of knowledge, practice, technology and belief, 
evolved by adaptive processes and handed down through generations by cultural 
transmission, within a community and it includes knowledge and belief associated 
with a biological resource. "Biological resources" are plants, animals and 
microorganisms or parts thereof, there genetic material and by-products (excluding 
value added products) with actual or potential use or value, but does not include 
human genetic material. 

GENERAL PRINCIPLES 

In Chapter II there are general principles about the rights relating to biological 
resources and traditional knowledge. It vests the nation with sovereign rights over its 
bio-diversity to be known as national heritage rights and the State is to hold these 
resources in trust for the communities. The community identifiable with a biological 
resource and traditional knowledge has inalienable right to share benefits arising from 
biological resource and traditional knowledge and is to be known as community 
heritage rights. Where the biological resource or traditional knowledge cannot be 
identified with a specific community, then it would vest in the nation as national 
heritage rights. As the community has a heritage right over a biological resource and 

1 BIOLOGICAL RESOURCES, TRADITIONAL KNOWLEDGE AND 
EXPRESSIONS OF FOLKLORE (PROTECTION & REGULATION) BILL, 2003, 
Anirban M~jumder, Published by The W.B. NUJS, Kolkata, 2004. 
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traditional knowledge, it has the power to commercialise them subject to the condition 
that benefits of such exploitation is of that community and subject to environmental 
laws. Moreover, while allowing conditional grant of access to the biological resources 
and traditional knowledge, prior informed consent of the community and fair and 
equitable sharing of benefits with them, have to be ensured. 

AUTHORITIES UNDER THE ACT 

Chapter III deals with the establishment of National Heritage Authority which shall 
consist of various committees along with Committee on Biological Resources and 
Traditional Knowledge. It has different functions to discharge the responsibilities of 
protection and regulation of biological resources and traditional knowledge: (a) to 
create, consolidate and maintain a database, which is to be a public document, by way 
of documentation of the available biological resources and traditional knowledge 
systems in the country and attempt to trace their origin to individual communities or 
geographical territories. (b) to create and maintain a website, which is to contain the 
database and the consolidated report of licenses and certificates granted for the 
biological resource and traditional knowledge. (c) to initiate proceedings against 
wrongful intellectual property rights obtained by violating the national or community 
heritage in India. 

The functions of the Committee on Biological Resources and Traditional Knowledge 
are to process the application for accessing biological resources and traditional 
knowledge; to enter into licence agreement for access and utilisation and to coordinate 
between the applicant andthe communities if they are more. 

In this chapter, there is provision for the establishment of the State Heritage Authority 
and Local Heritage Authority. These authorities have various functions under this Act. 
The functions of the SHA are (a) to notify the local authorities of the publication of 
the periodical .. reports and supplying them with the reports; (c) to monitor and 
supervise the functions of the local authorities. 

Functions of the LHA are more important because it has to perform some primary 
functions. These are: (a) to determine the communities identifiable with the biological 
resources and traditional knowledge; (b) to oversee the procedure and aid such 
community in the process of formulating the licence agreement for access to the 
biological resource and traditional knowledge; (c) to ensure the proper 
implementation and enforcement of access and benefit sharing agreement; (d) to 
locate, acknowledge and document information of biological resources and traditional 
knowledge etc. 

Another important provision of this Act is the creation of National Heritage Fund. 
This fund shall be credited all charges and royalties received by NHA from the 
licensing of national heritage rights, compensation, fines and damages accrued from 
the infringement proceedings relating to national heritage rights. The fund is to be 
applied for the conservation and promotion of biodiversity, biological resources and 
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traditional knowledge. The fund is to be applied also for the development of incentive 
models to support the communities applying for commercial development of 
biological resources. 

REGULATION OF ACCESS TO BIOLOGICAL RESOURCE AND 
TRADITIONAL KNOWLEDGE 

Chapter IV deals with many things about procedural matters. Its subject matters are 
(a) application to NHA; (b) information to be provided in the application; (c) 
procedure on receipt of application; (d) procedure in cases of National Heritage 
Applications; (e) procedure in case of community heritage; (f) procedure after grant of 
certificate of permission; (g) right to deny access; (h) licence agreement; (j) conflict 
of rights; (k) exception to public sector research; (l) standard licensing terms ; (m) 
void license agreements etc. Among other subject matters of this chapter 'information 
to be provided in the application' and 'standard licensing terms' need some special 
attention. 

The former would require the informations: (l) type and quantity of biological 
resources, traditional knowledge to which access is sought; (2) identification of place 
of origin of biological resource and source of traditional knowledge; (3) evaluation of 
the possible impact of the access activity on conservation and sustainable use of the 
resource; (4) accurate information for the purpose of collection, research, expected 
results and nature and extent of intended use; (5) information on how and where the 
research and development is to be carried out; (6) types of benefits that could come 
from obtaining access to the resource, including benefits from derivatives and 
products arising from commercial and other utilisation of the resource and (7) 
indication of benefit sharing arrangements etc. 

The latter shall compulsorily include (1) description of biological resource, traditional 
knowledge including accompanying information; (2) permitted uses and any 
limitation on it including its potential uses and related products and derivatives; (3) 
the licence must make a disclosure of the source of the origin of the biological 
resource, traditional knowledge; ( 4) terms of benefit sharing agreements, including 
commitment to share monetary and non-monitory benefits. 

INFRINGEMENT 

This Chapter V deals with acts which constitute infringement. Infringement is of two 
types- civil penalties for infringement and criminal penalties in certain cases. 
Infringement occurs when there is breach of procedure established under this Act for 
gaining access to or for the utilisation of a biological resource, traditional knowledge 
or the breach of any term of the license agreement by the licensee or non-inclusion of 
any standard licensing terms. Civil penalties for the infringement are: (a) no 
certificate u/s 23 and no license u/s 24 will be issued for a minimum period of twenty 
or more years; (b) imposing of liability to pay damages to the community whose 
community heritage right has been infringed in addition to damages to NHA. The 
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amount of compensation will be determined on the basis of profits or value of 
biological resource, traditional knowledge; (c) for breach of procedure or breach of 
term of license agreement, there is a provision of injunction prohibiting the sale of 
such product; (d) no intellectual property rights in India shall be conferred on any 
product owing to its origin to the biological resource, traditional knowledge it has 
been obtained or utilised by infringement and if any such right was conferred, it is 
subject to immediate revocation. 

Criminal penalties in certain cases are imprisonment from one to three years and fine 
ofRs five lac to twenty lac for knowing infringement or abetment for infringement. 

PROVISIONS RELATING TO THE CONSERVATION OF BIODIVERSITY 

This chapter is about conservation of biodiversity-a widened measure of protection of 
biological resources, traditional knowledge. Central government is empowered to 
develop national strategies, plans and programmes for the conservation, promotion 
and sustainable use of biological diversity which includes measures for the 
identification and monitoring of areas rich in biological resources, promotion of in 
situ and ex situ conservation, incentives for research etc. There are some duties of the 
local authorities i.e. to anticipate, prevent any activity that can cause the loss or cause 
a threat to biodiversity. If the local authority thinks that any area rich in biological 
diversity is being threatened by overuse, abuse or neglect, it can issue directives. Any 
person who wants to import, export, experiment, mobilise, release in to the 
environment, multiply, commercialise or use for research genetically modified 
organisms, can do so with the previous permission. Apart from these, the authority 
can regulate the use of pesticides and fertilizers used for agricultural purposes and 
causing danger to biological diversity. 

ANALYSIS OF THE BILL 

This bill is an welcome step to explore a model law of India for the protection of 
traditional knowledge. This bill has many positives for the traditional knowledge 
protection- name of the right-community heritage right and national heritage right, 
protection of existing knowledge, prior informed consent, benefit sharing formula, 
regulation of access and utilisation, conservation of biodiversity etc. But much water 
has flown down the rivers since its proposal and new situations have arisen which 
needs new strategy and new approach. Moreover, from the point of view of the 
present research work, there is further opportunity of improvement for a better model 
law to offer better protections, as indicated below. 

A. Traditional knowledge and biological resources are not two different subject 
matters and so need not be treated differently. Traditional knowledge associated with 
biological resources is an intangible component of the resource itself. Traditional 
knowledge and biological resources i.e. medicinal plants have a unifying subject 
rather than two distinct categories. It also may be that traditional knowledge has many 
categories deserving legal protection and 'medicinal products' is one such category. 
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The main object of the law is to protect the medicinal plants or all biological 
resources over which there exists traditional knowledge of the medicinal, aromatic 
and agricultural values. If this is the object of the law, the nomenclature ofthe bill is 
overlapping and not specific. 

B. Traditional knowledge enjoys dual ownership, one by the specific community and 
the other by the nation. This is the basic premise of the present research work. The 
distinction is important to understand. Some traditional knowledge of medicinal 
plants are identified with some indigenous communities where the members of those 
communities know the knowledge and apply it for their purposes and pass down the 
knowledge from one generation to the next or a few persons in these communities 
possess the knowledge and pass down to a few others of the next generation. There is 
also a TK which belongs and is of the whole society, either documented or non
documented. For example, haldi, neem etc. Hence these are to be considered as the 
intellectual property of India and Indians. These distinctions are narrow and 
negatively worded in this bill and not properly recognised. Such recognition is 
important for enforcement of the right on one hand and benefit sharing on the other. 

C. Though the Bill makes provision for both civil and criminal liability, it does not 
deal with the refund of the profits. Mere compensation or stopping of grant of licence 
are insufficient if a person or company does not refund the profits arising out of 
wrongful use ofTK. 

D. Present national and international legal frameworks of intellectual property rights 
protect only new and novel knowledge. There is no protection of the existing 
knowledge so far. In the name of public domain, existing knowledge is researched, 
experimented and utilised to build and derive something new or noveL When 
something new or novel is found out of existing knowledge, this non-original 
invention gets IPR protection and very strangely holders of the existing traditional or 
individual knowledge do not get anything. This is exploitation in nature. The bill does 
not address these concerns adequately. This bill, if becomes an Act, does not have 
retrospective effect. Moreover, there is small and large-scale legal and illegal business 
in India for selling of medicinal plants, raw materials and the end products. As this 
manufacturing and selling business is the use of intellectual property right, there is no 
such royalty given to the holders of the knowledge. This present bill is silent on this. 
Moreover, there is a tendency to appropriate the medicinal plants associated with TK 
and using the resources in the name of individuals and groups of individuals as if they 
are new inventions by them for obtaining patents. This how the knowledge in the 
public domain becomes individual property. The present bill is silent regarding this. 
Hence the protection contemplated under the Bill is not adequate or comprehensive. 

E. The concept of protection is manifold. It includes creating rights, preventing 
misuse, regulation, management, conservation, augmentation of the resources, 
sustainable use, commercialisation etc. From this perspective, protection of traditional 
knowledge of biological resources is limited in this Bill and is positive only to a 
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certain extent. In this Bill, though there are provisions for the commercialisation of 
traditional knowledge related biological resources, it is to be done by the others. 
There is no such advice to establish government company-autonomous and 
professionally managed, to commercialise the vast potentiality of the traditional 
knowledge related biological resources i.e. medicinal plants, on its own, without 
depending others, either by producing medicines independently or making an offer to 
start a joint venture with others. This would benefit the national economy either by 
creating new jobs and earning foreign currency and generating income from within 
the country itself There is no advice to establish research institutes exclusively 
dedicated for the invention of new, novel or innovative products and processes out of 
the existing knowledge. It can do on its own or can finance the research activities or 
can initiate to enter into agreement with other research institutes and individuals to 
pursue research activities and as such this Bill does not create a holistic positive 
intellectual property right on traditional knowledge. 

E. Inter-relationship between this proposed law and national and international patent 
laws is not clear. 

F. There are various ways to commercialise the bio-medicine related traditional 
knowledge. This is most important to create job opportunities. Additionally, it can be 
a good source to earn foreign exchange. It also can be done by setting up hospitals 
under the management and control of Traditional Knowledge Authority in India and 
abroad. This novel approach has not been explored in this Bill. 

The concern for umbrella protection traditional knowledge is not adequately reflected 
in the preamble or statement of the reasons. 

PART II 

TRADITIONAL KNOWLEDGE (PROTECTION AND MANAGEMENT) 
BILL 20102-SOME REFLECTIONS 

PRELIMINERY 

It is to provide for protection, conservation and effective management of traditional 
knowledge and related matters. 

PREAMBLE 

Preamble sets the tone and tune of the entire of legal framework. In this preamble, 
recognising India as rich in traditional knowledge which is also an important part of 
India's living heritage, it is admitted that the forms of traditional knowledge have the 
potentiality of wealth creation for these communities and the nation. So the traditional 

2 Available at http://www.brainleague.com/files/NLSIU TK Bill Draft.pdf. Visited 
on 11th June, 2011 at 2.35 PM. 
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knowledge needs to be conserved, protected and promoted for the cultural enjoyment 
and commercial gain for the knowledge holders. It is also emphasised that for the 
protection of traditional knowledge and the rights of the traditional communities to 
practice, use, share and sell the products of the use of traditional knowledge as per 
their customary practice. It is also accepted that there exists a need to protect the 
integrity and sentiments of the communities against distortions and disrespectful 
representations of traditional knowledge and to prevent improper commercial 
exploitation of traditional knowledge. It is in a way prejudicial to the interests of the 
nation and the communities. Moreover, it is also recognised that there is need to 
ensure that traditional knowledge is accessed only with the consent of the traditional 
communities and to regulate third parties wishes to research, access or utilisation of 
TK. 

DEFINITION OF TRADITIONAL KNOWLEDGE 

TK means the collective knowledge of a traditional community of a family related to 
a particular subject or a skill passed down from generation to generation and includes 
(a) medicinal products and processes developed from indigenous or traditional 
material, custom and knowledge by traditional communities; (b) all other products or 
processes not made by person which was discovered through a community process or 
when the person making the innovation does not claim the knowledge as his own or 
when the person has discovered it to be used openly for common purposes; (c) 
discoveries, innovations and technologies made by communities that are usually not 
recorded in written f01m and are transmitted orally from generation to generation. 

RIGHTS AND DUTIES OF TRADITIONAL COMMUNITIES 

Here it is found that not only rights are recognised. Together with rights, duties are 
also enforced. These are: (a)every member of a traditional community shall have right 
to practice their own traditional knowledge; (b) every member of a traditional 
community shall have right to use, modify and derive benefits from their own 
traditional knowledge for their livelihood, provided the use modified or carried out in 
a sustainable manners; (c) collective traditional knowledge forming part of cultural 
heritage of traditional community shaH be inalienable; (d) where the traditional 
community as a whole or a member of a traditional community has provided an 
informed consent to an Accessor and/or entered into a Licence to use agreement with 
the Accessor, the traditional community or a member thereof has duty to infonn the 
TKA along with the details of the agreement; (e) every member of the community 
shall ensure the continuum of the practice of TK and the conservation of associated 
resources from undue exploitation and its possible extinction. 

ESTABLISHMENT OF TRADITIONAL KNOWLEDGE AUTHORITY 

The important functions of TKA are: (a) to prepare a national policy, strategy and 
action plan for ensuring the protection, continuum of use and practice of traditional 
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knowledge and to ensure the sustainability of the resources including the human 
resources on which the TK is dependent, prevent biopiracy and other misuse of 
traditional knowledge and take preventive and/or punitive action if required (b) to 
ensure that any access to traditional knowledge is brought under the purview of the 
Authority and is fair by way of non-exclusive informed consent of the traditional 
communities; (c) to ensure through required instruments and proceedings that no 
Traditional Knowledge in the country is the subject to any IPR application; (d) to 
provide the informed consent or prior informed consent as the case may be, to the 
Accessor, in case where a traditional community is not identifiable; (e) to help and 
facilitate the traditional communities to negotiate the terms and conditions of benefit 
sharing upon access to use the traditional knowledge; (f) to set up a watch cell to 
monitor the applications and/or use of traditional knowledge, both in the country or 
any part of the world, and to take appropriate corrective action if there is a violation 
of any provision under this Act, including taking measure on behalf of the Central 
Government for the opposition/revocation of grant ofiPR on traditional knowledge in 
any part of the world; (g) to administer the traditional knowledge fund for protection 
of traditional communities and ensuring the continuum and sustainable use of 
traditional knowledge by traditional communities etc. 

REGULATION OF ACCESS TO TRADITIONAL KNOWLEDGE AND 
INFORMED CONSENT 
In this chapter, there are two separate systems and procedures for the regulation of 
access i.e. acquisition of information pertaining to traditional knowledge for 
commercial gain or purposes of scientific research, technological development or 
biological prospection with a view to commercial gain, to traditional knowledge. The 
first one is for the traditional knowledge owned by traditional community and another 
is for the traditional knowledge which is not owned by any traditional community or 
communities and which is in the public domain. These systems include 'informed 
consent', 'prior informed consent', 'consultation process,' 'negotiation process', 
'assessment on sustainability of the resources-social and environmental', 'potential 
value of traditional knowledge', 'terms and conditions of access to traditional 
knowledge', 'benefit sharing fornmla' and 'license for use' etc. Here there is 
provision to oppose the move for giving access to and revocation of the grant. About 
the sharing of benefits, it says that sharing of all benefits arising out of the access to 
traditional knowledge and/or its consequential commercial use shall be as negotiated 
between the traditional community and the applicant and facilitated by STKB through 
TKMC and all benefit shares shall directly be paid to the traditional community. In 
case of benefits that arise from an agreement between Traditional Knowledge 
Authority and the applicant shall accrue to the Traditional Knowledge Fund. 
As there is provision for the establishment of TKF, its functions are also decided. The 
fund shall be used for the protection, conservation and development of traditional 
knowledge and the traditional communities which includes (a) conservation and 
sustainability of traditional resources, welfare and livelihood support for traditional 
communities and traditional practitioners; (b) ecological and cultural restoration 
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programmes related to traditional knowledge practices; (c) socio-economic and 
cultural development and promoting the use and practice of common public domain 
traditional knowledge etc. 
In this chapter the functions of TKA has also been assigned. These include (a) to 
develop national strategies, plans and programmes for the conservation, development 
and sustainable use of traditional knowledge including measures for identification and 
monitoring of areas rich in traditional knowledge, incentives in support systems for 
traditional communities and traditional practitioners and incentives for training and 
public education to increase awareness about TK; (b) to issue directives to state 
governments to take immediate measures and offer for assistance where TKA thinks 
that any area or traditional community rich in traditional knowledge and resources is 
being threatened by overuse, abuse or neglect; (c) to recommend in appropriate 
circumstances the integration, conservation, and to sectoral plans, programmes and 
policies; (d) to undertake measures for assessment of socio-cultural, economic and 
environmental impact of that project which is likely to impact or has adverse effect on 
TK and traditional practices with a view to avoiding or minimising such effects etc. 
and to prevent the risks associated with the use of any technology or process that is 
likely to impact the conservation and continuum of the use and practice of traditional 
knowledge. Excluding this, there are also special provision for traditional knowledge 
and resource which are on the verge of extinction and establishment of Traditional 
Knowledge Heritage Zones. 

DUTIES OF THE GOVERNMENTS 
In Chapter 7, there are duties to be performed by the Central and State governments. 
They are to develop national strategies, plans etc., for conservation etc., of traditional 
knowledge and resources likely to TKA. 

OFFENCES AND PUNISHMENTS 
Chapter 8 is about offences, penalties and procedures. Whoever contravenes or 
attempts to contravene any of the provisions of the Act is offence. Punishment for the 
offence is of two types either one or both-imprisonment upto five years or fine upto 
Rs ten lacs and where the damage caused exceeds Rs ten lacs such fine may 
commensurate with the damage caused. Apart from these there are offences by 
companies. If the decision or the activity of the company constitutes offence, as a 
legal person, company is to be accountable and under certain situations also there 
would be individual liability to face punishment, for those persons who took the 
decisions. 

ANALYSIS OF THE DRAFT BILL 

There are many good provisions for the protection of traditional knowledge in this 
Bill drafted by NLSUI. Take for example, medicinal products related TK, recognition 
of rights and emphasis of duties of the indigenous communities, establishment of 
Traditional Knowledge Authority and assigning on it some important functions, 
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widened concept of protection of TK, regulation of access mandating prior informed 
consent and benefit sharing scheme, duties of the governments and punishment for 
contraventions etc. In spite of all these good things in this draft Bill, there are still 
further scopes of improvement from the perspective of some fundamental premises 
over which this research work seeks to explore a model law. The NUJS draft Bill and 
NLSUI draft Bill have same view in some areas and on some other areas have 
divergent view. The TRADITIONAL KNOWLEDGE (PROTECTION AND 
MANAGEMENT) BILL 2010 has to theoretically improve in some of the areas. 
These are (1) admission and recognition of two types of traditional knowledge
traditional community and traditional knowledge of the society in general; (2) apart 
from negative rights to protect TK associated medicinal plants, perfectly positive 
traditional knowledge rights-including power to offer proposal to enter into contract 
within the country and abroad for the purpose of commercialisation in different ways 
medicinal plants associated TK, rather than relying on others to come forward to do 
that; (3) power has also to be given to TKA or a professional managed government 
company (fully autonomous) to start commercialising TK by setting factories or 
manufacturing units on its own to produce medicines and establishment of research 
institutes for various purposes; (4) legal protection of existing knowledge of the 
public domain by making some provisions to deal with non-original inventions; (5) 
appropriate legal framework for punishment-including refund of profit and 
moratorium of all future grant of licenses; (6) making the application of the law with 
extra-territorial operations; (7) its relationship with national and international patent 
laws; (8) utilisation of TK Fund money not only for the life standard improvement of 
the traditional communities but also for the life standard improvement of BPL 
families out of the proceeds of royalties etc., from the commercialisation of traditional 
knowledge of the society; (9) it also would be a very good idea to start hospitals in 
India and in foreign countries where this type of medicine and Indian treatment 
method would be applied under the aegis ofTKA. 

These concerns for the positive and overall traditional knowledge protection are not 
adequately reflected in the preamble or statement of the reasons. Even then whatever 
ii there for these above mentioned reasons the bill cannot fulfil the statement of the 
objects and not in consonance with its preamble. 

PROTECTION OF TRADITIONAL KNOWLEDGE OF MEDICINAL 
PLANTS THROUGH BIODIVERSITY PROTECTION ROUTE IN INDIA

SOME REFLECTIONS 

India is a party to the United Nations Convention on Biological Diversity signed at 
fu fu 

Rio de Janerio on the 5 June, 1992. The Convention came into force on 29 
December, 1993. In the backdrop of India being exceptionally rich in biological 
diversity and associated traditional and contemporary knowledge system and 
reaffirmation of the sovereign rights of the States over their biological resources by 
the Convention with the main objective of conservation of biological diversity, 
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sustainable use of its components and fair and equitable sharing ofthe benefits arising 
out of utilization of genetic resources. Biological Diversity Act was passed in 2002 to 
give effect to the objects of CBD i.e., to provide for conservation of biological 
diversity, sustainable use of its components and fair and equitable sharing of the 
benefits arising out of the use ofbiological resources, knowledge and related matters. 

ANALYSIS OF BIODIVERSITY ACT OF INDIA REGARDING 
PROTECTION OF TK 

1. There is no definition of traditional knowledge associated with biological 
diversity or categories of it. 

2. In general, as sovereign right over the biological diversity is given to the State, 
there might be possibility of conflict between State exercising sovereign rights 
over biological resources and the exercise of ownership right of the traditional 
knowledge associated biological diversity holders. 

3. The TK protection is one component of whole biological diversity protection. 
It is not a special law wholly for the purpose of TK associated with medicinal 
plants protection. 

4. One provision of the biological diversity regulation says that no person shall 
apply for any intellectual property right, in any form in or outside India for 
any invention based on any research or information on a biological resource 
obtained from India without obtaining the previous approval of the National 
Biodiversity Authority before making the application. This poses a serious 
challenge to the traditional knowledge associated with medicinal plants 
protection. It means that invention based on any information from the 
traditional knowledge can get intellectual property protection and NBA also 
can approve it. As a result, the inventors of non-original invention and non
original innovation can claim intellectual property right. This provision is 
tacitly legalising biopiracy. Though while granting IP protection NBA can 
impose benefit sharing fee or royalty or both or impose conditions including 
the sharing of financial benefits arising out of the commercial utilization of 
such rights, it is totally a different issue and should not be mixed up with the 
granting of TK protection to the non-original innovators and non-original 
inventors. 

5. There is no comprehensive positive and negative protection as well. 
6. There is no sufficient and appropriate civil and criminal liability for the 

violation. 

FOREIGN LAWS FOR TK PROTECTION 

PART I 

SALIENT FEATURES OF THE LAWS FOR TRADITIONAL KNOWLEDGE 
PROTECTION-EXAMPLES OF SOME COUNTRIES 
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LAW OF THAILAND FOR THE TRADITIONAL KNOWLEDGE 
PROTECTION--SOME REFLECTIONS3 

BASIC OBJECT 
There is an expediency to have a law on protection and promotion of traditional Thai 
medicinal intelligence. Basically this law contains certain provisions that restrict the 
rights and liberties of the people, which are permissible under section 29, along with 
section 35, section 48 and section 50 of the Constitution of Thailand. 

DEFINITIONS OF SOME KEY CONCEPTS 

It is important to understand the nature and scope of the traditional knowledge 
protection in Thailand's legal framework. The definitions of some of the concepts 
serve that purpose preliminarily. Here some of the definitions are quoted from the 
Act with that objective. "Traditional Thai medicinal Intelligence" means the basic 
knowledge and capability concerned with traditional Thai medicine. "Traditional 
Thai medicine" means the medicinal procedures concerned with examination. 
diagnosis, therapy, treatment or prevention of, or promotion and rehabilitation of the 
health of humans or animals, obstetrics, traditional Thai massage, and also includes 
the production of traditional Thai drugs and the invention of medical devices on the 
basis of knowledge on text that has been passed on generation to generation. "Text on 
traditional Thai medicine" means technical knowledge concerned with traditional 
Thai medicine which has been written or recorded in Thai books, palm leaf, stone 
inscription or other materials or that have not been recorded but passed on from 
generation to generation. "Thai traditional drngs" means medicines obtained 
directly from herbs or derived from mixture, blended or transformed herbs and also 
includes Thai traditional drugs under laws on drugs. "Formula on traditional Thai 
drugs" means a formula stated as the production process and ingredients which 
contain Thai traditional drugs, no matter what form the ingredients are. "Herbs" 
means plants, animals, bacteria, minerals, extracts of plants or animals used, or 
transformed or mixed or blended as drugs or food for diagnosis, therapy, treatment or 
prevention of diseases, or for promotion of the health of humans or animals. 1 be 
meaning also includes the origin or the areas in which the products exist. 

COMMITTEE ON PROTECTION AND PROMOTION OF TRADITION 
THAI MEDICINAL INTELLIGENCE 

For the stated objects of this Act, it has constituted a committee to take care the all 
matters of traditional knowledge protection. According to section 6, this committee 

3 ACT ON PROTECTION AND PROMOTION OF TRADITIONAL THAI 
MEDICINAL INTELLIGENCE, H.E. 2542. Available at 
http://www.wipo.int/wipolex/~_Q/text.jsp?file id=179713. Visited on 15th June 2011 at 
6PM. 
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shall have some important power and duties to carry forward its functions. These are 
(I) to provide consultation or advice to the Minister in issuing the Ministerial 
Regulations, Rules or Notifications under this Act; (2) to promote and develop the use 
of intellectual traditional Thai medicine and herbs; (3) outline measures to strengthen 
stability and coordination between government agencies, state enterprises, 
communities and non government organisations on issues concerned with protection 
and promotion of intellectuals on traditional Thai medicine and herbs; (4) to approve 
the withdrawal of registration on intellectual property rights on traditional Thai 
medicine; (5) to consider the appeal against the order or decision of the registrar or 
the licensing authority under this Act; ( 6) to lay down rules about the standards and 
procedures on lodging an appeal and consideration of appeal, registration of 
intellectual property rights on traditional Thai medicine, the administration and 
arrangement of benefits and expenses of the fund and works concerned with 
protection and promotion of intellectuals on traditional Thai medicine and herbs etc. 

PROTECTION AND PROMOTION OF INTELLIGENCE ON TRADITIONAL 
THAI 

MEDICINE 

Section 14 lays down that the intellectual property rights on traditional Thai medicine 
which is to be protected, shall be the right to intellectual property over the formula of 
traditional Thai drugs and text on traditional Thai medicine. According to section 15, 
the Institute for Traditional Thai Medicine shall be responsible for compiling 
information on traditional Thai medical intelligence concerned with formulas of 
traditional Thai drugs and text on traditional Thai medicine from throughout the 
country for registration. Section 16 distinguishes traditional Thai medicinal 
intellectual property rights into three categories: (1) the national formula of traditional 
Thai drugs or the national text on traditional Thai Medicine; (2) the general formula 
of traditional 'Thai drugs or general traditional Thai medicine document; and (3) the 
personal formula of traditional Thai drugs or personal text on traditional Thai 
medicine. Section 19 says about the conditions of access to and utilisation of the 
knowledge for different purposes. It says that that whoever wishes to use the national 
traditional Thai drugs for registration and permission for production of drugs 
according to the Drug Law or wishes to use it for research on improvement or 
development of new drug formulas for commercial benefit or wish to research the 
national text on traditional Thai Drugs for development and improvement for 
commercial benefit, shall forward their application to obtain benefits and pay fees and 
the remuneration for making use thereof to the licensing authority as per rules. 
Section 20 is on the personal formula of traditional Thai drugs or personal text on 
traditional Thai medicine under section 16(3), which may be registered for protection 
of intellectual property rights and may be promoted according to the provisions of this 
Act by applying for registration to the registrar. Section 21 deals with the persons who 
have this kind of special right uls 20. According to it, these persons must be of Thai 
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nationality and either (1) being an inventor ofthe formula on traditional Thai drugs or 
text on traditional Thai medicine; (2) being an improver of the developer of formula 
on traditional Thai drugs or text on traditional Thai medicine; or (I) being an inheritor 
of the formula on traditional Thai drugs or text on traditional Thai medicine. Section 
22 puts some restrictions on the registration process. The registration for protection of 
intellectual property rights on traditional Thai medicine is prohibited if the registrar is 
of the opinion that: (1) the drug formula belongs to the national formula on traditional 
Thai drugs, or national text on traditional Thai medicine, or is a general formula on 
traditional Thai drug, or general text on traditional Thai medicine, or (2) the drug 
formula is a personal formula on traditional Thai drug that has been developed on non 
medical basis like the use of extracts of plants, animals or micro organisms that have 
not been obtained from natural extracts or the transformation that is not considered 
rough transformation. Next point is the duration of the right for commercialisation of 
the knowledge. Section 33 allows the right to intellectual property on traditional Thai 
medicine should be valid for a life time of the bearer of the registration and extend for 
another 50 years from time the owner of the registration has deceased and in joint 
ownership of the registration right, the intellectual property rights on traditional Thai 
medicine shall be valid for a life time of the bearer and extended for another 50 years 
from the date on which the last joint owner of the registration deceased. Section 34 
gives some exclusive right to the right holder. He has the sole ownership on the 
production of the drug and has sole right over the research, distribution, improvement 
or development of formulas on traditional Thai drugs or intellectual property rights of 
traditional Thai medicine under the registered text on traditional Thai medicine. But 
any act that is of benefit for studies, findings, tests or research according to the 
regulation specified by the Minister; or preparation of specific drugs according to 
prescription of holders of registration certificate on traditional Thai medicine, 
production of drugs for household use or production of drugs by sate hospitals or 
government or state agencies, for use in state hospitals, or the use of text on 
traditional Thai medicine for benefits in treatment of patients in state hospitals as per 
rules are excluded. The right holder may also allow others to use his right over the 
knowledge. In this law there is provision of revocation of right under some specific 
grounds. Section gives power to the registrar has the right to revoke the registration of 
intellectual property rights on traditional Thai medicine when (1) the right holder 
misuses the right against the public order and good morals; (2) the right holder 
violates or does not comply with the conditions or limitations outlined by the registrar 
in registration of the intellectual property rights on that traditional Thai medicine; or 
(3) the right holder exercised the right that may cause severe damage to the registered 
intellectual property on traditional Thai medicine. 

SPECIAL MEASURES FOR PROTECTION OF HERBS 

Section 44 states that for the purpose of herbs protection and conservation, the 
Minister with the advice of the Committee, shall have the power to issue a notification 
to specify the kind, characteristic, type, and names of herbs that are of study and 
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research value, or have important economic significance or may become extinct, as 
controlled herbs. As a follow up action of the above mentioned purposes, according to 
section 45, the Minister shall with the advice of the Committee can issue notification 
by (1) specifying the amount or quantity of controlled herbs under possession to 
make use of, under care, under conservation or under transportation which needs to be 
informed the registrar; (2) specifying rules, procedure and conditions in informing 
under (1); (3) specifying rules, procedure and conditions on the possession, to make 
use of, under care, under conservation or for transportation of controlled herbs; (4) 
specifYing rules, procedure and conditions on studying and researching the controlled 
herbs; (5) specifYing rules, procedure and conditions on exporting controlled herbs for 
commercial and non-commercial purposes, or distribution or transformation of 
controlled herbs for commercial purposes; (6) specifying other requirements to 
conserve, prevent or prohibit or reduce dangers or damage may be caused to 
controlled herbs. In furtherance of these broad measures for the protection and 
conservation of ·controlled herbs, some specific activities are fixed up in the 
subsequent sections. 

FUND ON THAI TRADITIONAL MEDICINE INTELLIGENCE 

There is a fund as is authorised by section 76. It is the "Fund on Traditional Thai 
Medicine Intelligence". It is to be set up in the office of the Permanent Secretary, 
Ministry of Public Health, as a revolving fund for expenses concerned with works on 
conservation and promotion of intelligence on traditional Thai medicine. The fund is 
to be created from (1) subsidy from the state; (2) money or property received from the 
private sector from within and outside the country, foreign governments or 
international organizations; (3) interests and benefits obtained from the fund. (4) other 
earnings obtained from the functioning of the fund. The earnings of the fund must be 
remitted to the Finance Ministry under the law on the treasury balance and the law on 
the budgetary procedures. The administration, management of benefits and use of 
money in the fund shall be in accordance with the rules prescribed by the Committee, 
with the approval of the Finance Ministry. 

PENALTIES FOR VIOLATIONS 

There are two types of punishment for different kinds of violations. Sections 78 to 82 
deal with those violations and punishments-fine and/or imprisonment. Amount of fine 
starts from 2000 baht to 40,000 baht and imprisonment is from one month to two 
years. 
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PART II 

LAW OF THE KYRGYZTAN FOR THE PROTECTION OF TRADITIONAL 
KNOWLEDGE -SOME REFLECTIONS4 

BASIC OBJECT 

Traditional knowledge using genetic resources is an historical heritage and property 
of the people of this country. The legal framework secures general provisions of the 
State policy and legal, economic and social guarantees in the field of Traditional 
Knowledge using genetic resources. The aim is sustainable development of the 
country and arrangement of conditions for fair distribution of benefits arising from the 
use of Traditional Knowledge. 

DEFINITION OF TK AND ITS HOLDERS 

What is to be protected within the ambit of TK lies on the definition clauses. This is 
the significance of this. Article 2 is about the General Concepts in which TK is 
defined. Traditional knowledge shall mean knowledge, methods and manners, 
including use of genetic resources, used in different fields of the human activities, 
which have been transferred from one generation to another eventually in certain 
order and meaning. This knowledge have been kept and adapted for different needs of 
the local communities and the owners of traditional knowledge and represent 
particular value for the development of various fields of activities. About the question 
of who are the holders ofTK-it is said that Traditional knowledge holders shaH mean 
the local communities, natural persons and legal entities with any legal structure and 
with any pattern of ownership who are the possessors of Traditional Knowledge. 

STATE REGULATION OF TRADITIONAL KNOWLEDGE 

In this part Article 3 clarifies the objectives and tasks of the regulation, which is to be 
initiated by the state. These are legal protection, promotion of reservation and wide 
use of Traditional Knowledge in different fields of human activities, assistance in use 
of Traditional Knowledge, including knowledge based on genetic resources in 
industrial production, as well as further commercialization of objects produced as a 
result of their use. The State regulation in the field of Traditional Knowledge include 
(1) Creation of the preventive mechanism aimed at protection of Traditional 
Knowledge from illegal patenting of subject-matters created on the bases of 
Traditional Knowledge and use of associated genetic resources by the inclusion the 
Traditional Knowledge into database; (2) Fair distribution of benefits received due to 
usage of Traditional Knowledge in favour of local communities; (3) Establishment of 

4 Available at http:/lwww.wipo.int/wipolex/en/text.jsp?file id=179127. Visited 15th 
June 2011 at 6.15 PM. 
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the fund for development of local communities, which can be supported by financial 
transfers collected during the usage of Traditional Knowledge and genetic resources; 
(4) Establishment of the State fund for development of the system of usage of 
Traditional Knowledge; (5) conducting scientific researches on Traditional 
Knowledge and existing genetic resources as to their practical use, inter alia: reveal 
the priority trends in researches in the field of Traditional Knowledge using genetic 
resources, which may contribute significantly to the preservation of environment; 
development and improvement of new types of genetic resources utilization; making 
scientific studies in order to create the inventory on Traditional Knowledge in this 
country; reveal of well-known and widely used Traditional Knowledge. Article 4 is 
there to establish Authorised State Body. The state policy in the field of Traditional 
Knowledge shall be performed by it in the field ofiP. 

SUBJECT MATTERS CREATED ON THE BASE OF TK 

Article 8 puts restrictions on patenting of subject-matters, which are representing 
Traditional Knowledge in this country. When patenting the subject-matters created on 
the base of Traditional Knowledge, materials of the application must contain reveal of 
origin of Traditional Knowledge which is used as prior art or prototype. The applicant 
shall indicate the source of making Traditional Knowledge available to the public. 
Holder of a certificate, which name is indicated in the registered Traditional 
Knowledge shall be entitled to receive remuneration from the owner of a patent for 
invention created by use of Traditional Knowledge. The order of payment of 
remuneration for use of Traditional Knowledge with the purpose of creation of 
invention shall be determined by an agreement between the owner of certificate for 
Traditional Knowledge and the owner of a patent for invention. At the same time such 
agreement must specify assignments to be made for use of Traditional Knowledge to 
the Fund for development of local communities or the State fund for development of 
the system of Traditional Knowledge usage. In order to prevent illegal patenting of 
subject-matters created on the base of Traditional Knowledge the Traditional 
Knowledge database shall be maintained, which shall be used during examination of 
subject-matters to be patented. 

AGREEMENT FOR TRADITIONAL KNOWLEDGE UTILISATION 

Article 14 deals with this agreement and related matters. A person who is not the 
owner of Traditional Knowledge may receive a right to use Traditional Knowledge 
provided that appropriate agreement is concluded between him and the owner of 
Traditional Knowledge, who has registered TK in the Authorized Body. According to 
the agreement the owner of Traditional Knowledge shall grant the right to use TK to 
other person in the scope of transferred rights, time-limits, territory and order of 
payments established by this agreement. Conditions of the agreement are subject to 
the mutual consent of the parties concerned. The agreement must provide a provision 
of assignments for use of Traditional Knowledge to the Fund for the development of a 
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local community or the State Fund for development of the system of Traditional 
Knowledge usage. At the same time assignments for use of Traditional Knowledge 
provided by the agreement to the Fund for the development of a relevant local 
community or the State Fund for development of the system of Traditional 
Knowledge usage shall be not less than 20%. 
FUNDS 
Fund is another important part of the TK protection. The fixation of amount, 
collection, deposit and purposes of utilisation of the money etc., are some of the 
matters. Article 16 says that to reserve Traditional Knowledge and distribute fairly the 
benefits from use thereof, the owners of Traditional Knowledge shall establish the 
Fund for development of a local community. In order to develop the Traditional 
Knowledge system the State Fund for development of Traditional Knowledge usage 
shall be established under the Authorized Body. 

USAGE OFTRADITIONAL KNO,VLEDGE 

According to Article 17, production, application, import, distribution, offer for sale, 
sale and other entering to economic turnover shall be deemed as a usage of 
Traditional Knowledge in subject-matters containing and created on their base. Usage 
in production with commercial purposes without conclusion of agreements with 
Traditional Knowledge holders shall be deemed as illegal use of Traditional 
Knowledge. Usage of Traditional Knowledge shaH be allowed without consent of 
Traditional Knowledge holder if such a usage takes place for educational and research 
purposes provided that the source is indicated and exclusively for personal purposes. 
In case of force.;.majeure (disasters, catastrophes, accidents) as well as in the interest 
of national security the Government of the Kyrgyz Republic shall be entitled to issue 
permission to use Traditional Knowledge provided that reasonable compensation is 
paid to the owner of certificate; scope and duration of use of Traditional Knowledge 
shall be limited by the purposes for which permitted. 
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PART III 

LAW OF PERU FOR THE PROTECTION OF TRADITIONASL 
KNOWLEDGE-SOME REFLECTIONS5 

OBJECTIVES OF THE LEGAL REGIME 

The State recognizes the rights and power of indigenous peoples and communities to 
dispose of their collective knowledge as they see fit. With this in mind the objectives 
of the legal framework is visualised. Article 5 is to set the sole objectives of the legal 
framework, which are: (a) to promote respect for and the protection, preservation, 
wider application and development of the collective knowledge of indigenous 
peoples; (b) to promote the fair and equitable distribution of the benefits derived from 
the use of that collective knowledge; (c) to promote the use of the knowledge for the 
benefit of the indigenous peoples and mankind in general; (d) to ensure that the use of 
the knowledge takes place with the prior informed consent of the indigenous peoples; 
(e) to promote the strengthening and development of the potential of the indigenous 
peoples and of the machinery traditionally used by them to share and distribute 
collectively generated benefits under the terms of this regime; (f) to avoid situations 
where patents are granted for inventions made or developed on the basis of collective 
knowledge of the indigenous peoples of Peru without any account being taken of that 
knowledge as prior art in the examination of the novelty and inventiveness of the said 
inventions. 

Article 2 is to define some of the basic terms. From this, it is ample clear as to who 
are entitled the protection. As there are definitions of 'indigenous people' and 
'collective knowledge', it is inferred that this group of people can have protection 
from their collective knowledge. The protective knowledge shall be that which 
belongs to an indigenous people and not to particular individuals. "Indigenous 
peoples" means aboriginal peoples holding rights that existed prior to the formation 
of the Peruvian State, maintaining a culture of their own, occupying a specific 
territorial area and recognizing themselves as such. These include peoples in 
voluntary isolation or with which contact has not been made, and also rural and native 
communities. The term "indigenous" shall encompass, and may be used as a synonym 
of, "aboriginal," ''traditional," "ethnic," "ancestral," "native" etc. "Collective 
knowledge" means the accumulated, trans-generational knowledge evolved by 
indigenous peoples and communities concerning the properties, uses and 
characteristics ofbiological diversity i.e biological resources. 

5 LAW INTRODUCING A PROTECTION REGIME FOR THE COLLECTIVE 
KNOWLEDGE OF INDIGENOUS PEOPLES DERIVED FROM BIOLOGICAL 
RESOURCES-LAW NO 27811. Available at 
http://www.wipo.int/wipolex/en/text.jsp?file_id=203365. Visited on 151

h June 2011 at 
6.30 PM. 
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GENERAL PRINCIPLES OF THE LEGAL FRAMEWORK 

Article 6 says about the conditions of access to collective knowledge. It directs that 
who are interested in having access to collective knowledge for the purposes of 
scientific, commercial and industrial application shall apply for the prior informed 
consent of the representative organizations of the indigenous peoples possessing 
collective knowledge. Then the organization shall inform the greatest possible number 
of indigenous peoples possessing the knowledge that it is engaging in negotiations 
and shall take due account of their interests and concerns, in particular those 
connected with their spiritual values or religious beliefs. Article 7 prescribes the 
method of access for the purposes of commercial or industrial application. In the 
event of access for the purposes of commercial or industrial application, a license 
agreement shall be signed in which terms are provided that ensure due reward for the 
said access and in which the equitable distribution of the benefits deriving there from 
is guaranteed. Article 8 fixes up the percentage accruing to the Fund for the 
Development of Indigenous peoples. A percentage which shall not be less than ten per 
cent of the value, before tax, of the gross sales resulting from the marketing of goods 
developed on the basis of collective knowledge shall be set aside for the Fund of the 
Development of Indigenous Peoples. Though the parties may agree on a greater 
percentage according to the degree of direct use or incorporation of the said 
knowledge in the resulting end product and the degree to which said knowledge 
contributed to the reduction of the cost of research and development work on derived 
products, among other things. Article 9 imposes some duties on the present 
generations. The role of the present generations of the indigenous peoples shall 
preserve, develop and administer their collective knowledge for the benefit of future 
generations as well as for their own benefit. Article 13 gives something new on the 
protection of existing traditional knowledge which is in the public domain. As per this 
arrangement, the collective knowledge which is in the public domain when it has been 
made accessible to persons other than the indigenous peoples by mass communication 
media such as publication or, when the properties, uses or characteristics of a 
biological resource are concerned, where it has become extensively known outside the 
confines of the indigenous peoples and communities. In cases where the collective 
knowledge has passed into the public domain within the previous 20 years, a 
percentage of the value, before tax, of the gross sales resulting from the marketing of 
the goods developed on the basis of that knowledge shall be set aside for the Fund for 
the Development of Indigenous Peoples. 

TRANSFER OF PROPERTY THROUGH LICENSING 

Article 25 prescribes compulsory registration of license contracts between the 
traditional peoples holding the common knowledge and the manufacturers or 
producers. Article 27 suggests the required contents of the license contracts. The 
license contracts shall contain (a) Identification ofthe parties; (b) A description of the 
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collective knowledge to which the contract relates; (c) A statement of the 
compensation that the indigenous peoples receive for the use of their collective 
knowledge; such compensation shall include an initial monetary or other equivalent 
payment for its sustainable development, and a percentage of not less than five per 
cent of the value, before tax, of the gross sales resulting from the marketing of the 
goods developed directly and indirectly on the basis of the said collective knowledge, 
as the case may be; (d) The provision of sufficient information on the purposes, risks 
and implications of the said activity, including any uses of the collective knowledge 
and its value where applicable; (e) The obligation on the licensee to inform the 
licensor periodically, in general terms, of progress in the research on and 
industrialization and marketing of the goods developed from the collective knowledge 
to which the license relates; (t) The obligation on the licensee to contribute to the 
improvement of the ability of the indigenous peoples to make use of the collective 
knowledge relating to its biological resources. 

FUND FOR THE DEVELOPMENT OF INDIGENOUS PEOPLES 

Article 37 explains the purpose of the Fund for the Development of Indigenous 
Peoples. The Fund for the Development of Indigenous Peoples and Communities is 
hereby created for the purpose of contributing to the comprehensive development of 
indigenous peoples through the financing of projects and other activities. Article 41 
authorises the resources of the Fund for the Development oflndigenous Peoples to get 
from the State budget, international technical cooperation, donations, the percentage 
of economic benefits. 

PROTECTION CONFERRED BY LAW 
Rights of indigenous peoples possessing collective knowledge are recognised in 
Article 42. The right is such that Indigenous peoples possessing collective knowledge 
shall be protected against the disclosure, acquisition or use of that collective 
knowledge without their consent and in an improper manner provided that the 
collective knowledge is not in the public domain. 

SANCTIONS 

Article 62 deals with the Sanctions. Violations of the rights of indigenous peoples 
shall give rise to the imposition of a fine, without prejudice to such measures as may 
be ordered to cause the infringing acts to cease or to prevent them from being 
committed. The fines that may be imposed shall be up to 150 tax units. The 
imposition and gradation of fines shall be determined according to the economic 
benefit secured by the infringer, the economic prejudice caused the indigenous 
peoples and communities and the conduct of the infringer throughout the proceedings. 
Recidivism shall be considered an aggravating circumstance, and the sanction 
applicable shall therefore not be less severe than the previous one. Where the 
defendant fails to comply within a period of three days with the terms of the ruling 
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that concludes a proceeding, he shall be subjected to a sanction not exceeding the 
maximum of the fine allowed. Where the defendant persists in failing to comply, the 
fine imposed may be successively doubled without limitation. It is without prejudice 
to the possibility of being reported to the Public Prosecutor with a view to the 
initiation of the appropriate criminal proceedings against him. 

INDIGENOUS KNOWLEDGE PROTECTION BOARD 

Article 65 constitutes Indigenous Knowledge Protection Board. Article 66 determines 
the functions of the Indigenous Knowledge Protection Board which are: (a) to monitor 
and oversee the implementation of this protection regime; (b) to support the 
Administrative Committee of the Fund for the Development of Indigenous Peoples 
and the Office of Inventions and New Technology of INDECOPI in the performance 
of their functions; (c) to give its opinion on the validity of contracts for the licensing 
of the collective knowledge of indigenous peoples; (d) to give advice and assistance 
to the representatives of indigenous peoples who so request regarding matters 
connected with this regime, and in particular in the planning and implementation of 
projects within the framework thereof; (e) To supervise the Administrative Committee 
of the Fund for the Development of Indigenous Peoples in the exercise of its functions 
etc. 

PART IV 

BRAZILIAN LAW FOR TRADITIONAL KNOWLEDGE PROTECTION
SOME GENERAL REFLECTIONS6 

GENERAL PROVISIONS 

The first part is about general provisions. Article 1 says about the subject matters or 
assets (the rights and obligations are set forth later on). These are (a) the access to 
components of genetic heritage existing within the Brazilian territory, on the 
continental shelf and in the exclusive economic zone for purposes of scientific 
research, technological development or bio-prospecting; (b) Access to traditional 
knowledge associated to genetic heritage, related to the conservation of biological 
diversity, to the integrity of the country's genetic heritage and to the use of its 
components; (c) the fair and equitable sharing of the benefits arising from the use of 
genetic heritage component and the associated traditional knowledge; etc. (d) access 
to technology and transfer of technology for the conservation and use of biological 
diversity. It directs that Access to components of genetic heritage for the purpose of 
scientific research, technological development or bio-prospecting shall be carried out 
under the terms of this Act, without prejudice to material or intangible property rights 
that are incident upon the accessed genetic heritage components or upon the site of 
occurrence. Article 2 states that access to genetic heritage existing in the country 
shall only be take place with an authorization from the government and its use, 

' PROVISIONAL ACT NO.2, 186-16, DATED AUGUST 23,2001. 
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commercialization and employment for any purpose shall be submitted to inspection, 
restrictions and sharing of benefits in the terms and conditions established in this Act 
and its complementary legislation. Article 4 declares that the exchange and 
dissemination of components of genetic heritage and of associated traditional 
knowledge practiced within indigenous communities and local communities for their 
own benefit and based on customary practices is preserved. 

DEFINITIONS OF KEY CONCEPTS 

Article 7 is the definition clause. From this part, it becomes clear what is to be 
protected and what is not. It also becomes clear who are entitled for protection. The 
term genetic heritage, associated traditional knowledge and local community are 
defined. Genetic heritage is the information of genetic origin, contained in samples of 
all or part of a plant, fungal, microbial or animal species, in the form of molecules and 
substances originating in the metabolism of these living beings, and in extracts 
obtained from in situ conditions, including domesticated, or kept in ex situ collections, 
if collected from in situ conditions, within the Brazilian territory, on the continental 
shelf or in the exclusive economic zone. Associated traditional knowledge is 
individual or collective information or practice of the indigenous community or local 
community, with real or potential value, associated to genetic heritage. Local 
community means human group, including descendants of Quilombo communities, 
differentiated by its cultural conditions, which is, traditionally, organized along 
successive generations and with its own customs, and preserves its social and 
economic institutions. 

PROTECTION TO ASSOCIATED TRADITIONAL KNOWLEDGE 

The traditional knowledge of the indigenous communities and of the local 
communities, associated to genetic heritage, from illicit use and exploitation and other 
harmful actions or those actions not authorized by the Management Council, or by an 
accredited institution by Article 8. The State recognizes the right of the indigenous 
communities and of the local communities to decide on the use of their traditional 
knowledge related to the genetic heritage of the country, in the terms of this Act and 
its complementary legislation. Article 9 assures some of the rights. Accordingly, the 
indigenous communities and local communities that create, develop, hold or conserve 
traditional knowledge associated to genetic heritage are assured the right to: (I) have 
acknowledged the origin of the access to the traditional knowledge in all publications, 
uses, exploitations and dissemination; (II) prevent non-authorized third-parties for: (a) 
Use, test, research or exploit of associated traditional knowledge and (b) Disseminate, 
transmit or forward data or information that constitute associated traditional 
knowledge, or part thereof; (III) receive benefits from the economic use by third 
parties, directly or indirectly, of associated traditional knowledge to which they hold 
rights, in accordance with this Act. 
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INSTITUTIONAL MANDATE AND COMPETENCE 

There is Article 10 to establish The Genetic Heritage Management Council under the 
Ministry of Environment, a regulatory body. Its responsibility is determined by 
Article 11. These are: (I) Coordinating implementation of genetic heritage 
management policies; (II) Establishing: (a) Technical standards; (b) Criteria for access 
and shipment authorizations; (c) Guidelines for drafting the Contract for Use of 
Genetic Heritage and Benefit-Sharing; (d) Criteria for creation of a database for 
recording information on associated traditional knowledge; (III) -Overseeing, in 
coordination with other federal bodies, or by means of an agreement with other 
institutions, the activities of access and shipment of samples of genetic heritage 
components and access to associated traditional knowledge; (IV) - Deliberating on: 
(a) Authorizations for access and shipment of samples of genetic heritage 
components, with prior consent of its holder; (b) Authorizations for access to 
associated traditional knowledge, with the prior consent of its holder; (c) Special 
authorizations for access and shipment of samples of genetic heritage components to 
the Brazilian institution, public or private, that carries out research and development 
activities in biological and related areas, and to the Brazilian university. (d) Special 
authorization for access to associated traditional knowledge to a Brazilian institution, 
public or private, that carries out research and development activities in biological and 
related areas, and to a Brazilian university. (V) Approving Contracts for Use of 
Genetic Heritage and Benefit-Sharing with regard to their complying with the 
requirements of this Provisional Act and its complementary legislation. 

BENEFIT -SHARING FORMULA 

Another important part of this Act is that it ensures of benefit-sharing. Article 24 
states that he benefits arising from the economic use of the product or process 
developed from samples of genetic heritage components and associated traditional 
knowledge, obtained by a Brazilian or foreign-based institution, shall be shared in a 
fair and equitable manner among the contracting parties, as per rules. The benefits 
arising from the economic use of the product or process developed from a sample of a 
genetic heritage component or from associated traditional knowledge, may be (I) 
Sharing of profits; (II) Payment of royalties; (III) Access and transfer of technologies; 
(IV) licensing, without cost, of products and processes; and (V) Capacity building of 
human resources as per Article 25. 

PUNISHMENTS AND ADMINISTRATIVE SANCTIONS 

Article 30 is for this purpose to define violation and prescribes punishments. An 
administrative violation against the genetic heritage or the associated traditional 
knowledge is considered to be every act or omission that violates the rules in the Act 
relevant legal provisions. These are: !-Warning; II Fine; III-Seizure of samples of the 
genetic heritage components and the instruments used in the collection or processing 
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or the products obtained as a result of information on associated traditional 
knowledge; IV -Seizure of all products derived from a sample of a genetic heritage 
component or of associated traditional knowledge; V -Suspension of the sale of the 
product derived from the sample of the genetic heritage component or of the 
associated traditional knowledge and its seizure; VI-Embargo of the activity; VII
Partial or total closure of the business, activity or undertaking; VIII-Suspension of the 
register, patent, license or authorization; IX -Cancelling of the register, patent, license 
or authorization; X -Loss or reduction of fiscal incentives and benefits granted by the 
government; XI-Loss or suspension of the right to receive financing from an official 
financing agency; XU-Intervention in the establishment; XIII-Prohibition of entering 
into contracts with the Public Administration for a period of up to five years. 
Moreover Article 26 has prescribed some economic punishments. It authorises that if 
the economic use of a product or process developed from samples of genetic heritage 
components or from associated traditional knowledge, accessed in a manner contrary 
to the provisions of this Act, shall subject the offender to payment of compensation 
corresponding to at least twenty percent of the gross income obtained from 
commercialization of the product or of the royalties obtained from third parties by the 
offender, as a result of licensing the product or process or use of the technology, 
whether or not they are protected by intellectual property, without prejudice to 
administrative sanctions and the appropriate penalties. 

PARTY 

LAW OF BHUTAN TO PROTECT TRADITIONAL Kc~OWLEDGE-SOME 
REFLECTIONS7 

PREAMBLE 

Taking note on the sovereignty of the States over their genetic resources and the need 
to promote the conservation and sustainable use of these resources as well as the fair 
and equitable sharing of benefits arising from its utilization according to CBD and 
recalling decisions about promoting and encouraging the Parties to implement legal, 
administrative and policy measures to regulate access to genetic resources and benefit 
sharing it realises the value of biological and genetic resources in the development of 
products compounds and substances that have medicinal, industrial and agricultural 
and related applications and its necessity to protect and encourage cultural diversity 
giving due value to the knowledge, innovations and practices of local communities in 
Bhutan. 
It is fully aware of the fundamental principle that prior informed consent and mutually 
agreed terms for benefit sharing shall be secured before access can take place. 

7 
The Biodiversity Act ofBhutan, 2003. 
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DEFINITIONS 

Access: means obtaining, collecting, utilizing and/or exporting genetic or biochemical 
resources covered by this Act for purposes of conservation, research, bio-prospecting 
or commercial use. 
Biochemical Resources: means any material derived from plants, fungi, animals or 
micro-organism, which contains specific characteristics and special molecules. 
Bioprospecting: means the systematic search, classification and research of new 
sources of chemical compounds, genes, proteins and microorganism for commercial 
purposes with real or potential economic value, which are found in biodiversity. 
Genetic resources: means any material derived from plants, animals, fungi or 
microorganisms which contains functional unit of heredity .. 
Traditional Knowledge: means the knowledge, innovation and practices of local 
communities relating to the use, properties, values and processes of any biological and 
genetic resources or any part thereof, 

PURPOSES AND OBJECTIVES, SCOPES AND EXCEPTIONS8 

PURPOSES AND OBJECTIVES 

a. To ensure national sovereignty of the government over genetic resources in 
accordance with relevant National and International Law. b. To ensure the 
conservation and sustainable use of the biochemical and genetic resources. c. To 
promote the equitable sharing of benefits derived from the use of genetic resources. d. 
To promote technology transfer and capacity building at the national and local levels, 
including the building of scientific and technological capacity relevant to the 
conservation and sustainable use of biological diversity. e. To recognize and protect 
Traditional Knowledge, innovation and practices of local communities associated 
with biodiversity. g. To prevent illegal access to genetic and biochemical resources 
and associated Traditional Knowledge. 

SCOPE 

A. The provision of this Act shall apply to the Traditional Knowledge, innovation and 
practices associated with biodiversity. B. The Traditional Knowledge includes any 
knowledge that generally fulfills one or more of the following conditions: (i) is or has 
been transmitted from generation to generation. ii) Is regarded as pertaining to a 
particular traditional group, clan and community of people in Bhutan. (iii) is 
collectively originated and held. 

8 Ibd, Chapter I. 
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EXEMPTIONS 

A. Where the biological material is used as a commodity for the purpose of direct use 
or consumption as determined by the Competent Authority, based on the processes 
and end use of genetic resources, in accordance with the provisions of the Act. B. To 
access, use and exchange of biological and genetic resources among local 
communities resulting from their traditional and customary practices. 

ACCESS TO GENETIC RESOURCES AND BENEFIT SHARING: 
CONDITIONS OF ACCESS9 

Conditions of access to biodiversity shall be subject to the prior informed consent of 
the Competent Authority of Bhutan, representing national interests and the interests of 
the local communities harbouring, cultivating, developing and maintaining the 
biological diversity concerned. Bout in case of conditions of access to Traditional 
Knowledge, innovation and practices of local communities, the procedure and 
conditions set out in Chapter 4 shall apply. 

PROTECTION OF TRADITIONAL KNOWLEDGE10 

Part 1: CONDITIONS FOR PROTECTION 

Applicability. It applies to Traditional Knowledge that was in existence before the 
commencement of this Act or is created on or after the commencement of this Act for 
both .. 
Customary uses. The customary use of Traditional Knowledge among the local 
communities does not give rise to any criminal or civil action for liability under this 
Act. 
Rights owners. The owners of Traditional Knowledge are the holders of the rights in 
the Traditional Knowledge. 
Material form not required. The rights exist in Traditional Knowledge whether or 
not the Traditional Knowledge is in material form. 
Duration. Rights conferred by this Chapter continue in force in perpetuity and are 
inalienable. 
Additional rights. The Rights in Traditional Knowledge are in addition to and do not 
affect, any rights that may subsist under any intellectual property laws. 

Part II: PROCEDURES 

Application 
The applicant shall obtain the prior informed consent of the traditional owners of the 
Traditional Knowledge for use of Traditional Knowledge for a non-customary use. 

9 Ibid, Chapter 2. 
10 Ibid, Chapter 4. 
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Appraisal of application 
The owners of the Traditional Knowledge must decide whether: a. To reject the 
application. b. To accept the application and enter into negotiations for a written 
authorized user agreement in relation with the application containing the appropriate 
benefit sharing arrangements. 
Proposed agreement 

Before entering into an authorized user agreement the owners of the Traditional 
Knowledge must submit the proposed agreement for comments to the Competent 
Authority for final approval. 
User agreement and prior informed consent 
If the applicant and the traditional owners enter into an authorized agreement, the 
owners of the Traditional Knowledge are deemed to have given their prior informed 
consent to the proposed use. A final copy of the agreement must be forwarded to the 
Competent Authority. 
Advice of Competent Authority 
The Authority, upon request, may provide advice to the owners of the Traditional 
Knowledge during the negotiations of the user agreement or during the processing of 
the access application. 
Inventory of Traditional Knowledge 
The Authorized Agency in collaboration with the owners of the Traditional 
Knowledge will carry out an inventory and documentation of Traditional Knowledge. 

OFFENCES AND PENALTIES11 

Among other offences these two are directly related to TK: Non-compliance with the 
traditional knowledge rights as provided in Chapter 4 and Failure to comply with any 
other provisions of this Act or Regulations. 
Civil Liability: For that reason there is civil liability. Any violation of material terms 
and agreement of this Act is a breach of contract. 
Penalties: Punishment for the failure to comply with or contravenes with Chapter 4 of 
the Act, is imprisonment for a term of one year to three years or with fine. The 
amount of fine is equivalent to minimum daily wage rate of two years to six years 
according to wage rate rules. There is a provision for confiscation of such genetic 
resources collected in contravention of the provisions of this Act and imposition of 
liability to pay damages. 
Revocation of access permit 
Access permits may be withdrawn if the permit was obtained by providing false or 
misleading information under Section 8 and for reasons of public interest, including 
the protection of the environment and biological diversity. 

11 Ibid, Chapter 5. 
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CONCLUSION 

There are some common concerns of India and these countries for traditional 
knowledge protection, as day by day, their traditional knowledge is being taken away 
by foreign countries and companies. It is good that at least these countries have 
enacted special laws for traditional knowledge protection. Yet there are some 
drawbacks and the laws vary from each other on various aspects. This is due to the 
reason that either laws are the reflections of particular situations and special needs of 
those countries, a country's traditional knowledge may have some unique features 
different from others or the laws are in furtherance of the national policies of these 
countries, which were adopted after due consideration. Vision of the political 
establishments might be different from each other along with the standard and 
availability of legal expertise, hence is reflected in these laws. Aiming at the 
traditional knowledge protection, these countries thought it right to set various types 
of objectives to achieve that goal and conditioned their national laws also accordingly. 
These diverse aims and objects get reflected in their legal provisions. These laws have 
some persuasive values to persuade India to have a law on TK and shape its law. 
Some good provisions can be incorporated into the Indian legal framework. 

It is hoped that all TK enriched countries would be joining with this group. Its 
presence would be felt in the international forum; its voice would be stronger enough 
that cannot be ignored by the developed countries. They can work as enblock and 
would be able to exert pressure on the world body to just strike down the biased laws. 
India does not feel any necessity to have such a law. In this context, at present there is 
no comprehensive positive law especially for traditional knowledge protection, 
preservation and its utilisation. Biological Diversity Act offers a very limited 
protection. Hence, it is suggested that India must have a sui generis effective law to 
safeguard and utilisation of its vast traditional knowledge. To make a model law for 
India, new, innovative, radical and comprehensive thinking are necessary. 

There is a necessity to have a uniform standard with some flexibility to suit the 
special needs of a particular country. This is because though TK per se has some 
common characteristics, face same types of challenges but each country has its own 
socio-cultural and economic environments which are different from others. Apart 
from those common grounds which have to be uniform in nature in all the national 
laws of each and every country, laws must be uniform. But in other matters there can 
be diversity. There must have some flexibility and relaxation to adjust and adapt with 
the particular social, scientific, economical and cultural environments oflndia. 
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CHAPTER VIII 

MEDICINAL PLANTS OF COOCH BEHAR 

INTRODUCTION 

Cooch Behar was a princely state up to the year 1950. Then it merged with India 
according to a treaty in between His Highness Maharaja of Coach Behar and the 
Government of India. Subsequently it became a district of West Bengal. This district 
is very rich for its cultural heritage and huge natural resources. It is also very famous 
for its pleasant weather and scenic beauty. Apart from this, a lot of medicinal plants 
are grown in this area which have immense medicinal value and are used as 
traditional treatment for various ailments though some of these herbs and plants are 
known, medicinal values of a large number of medicinal plants are yet to be 
discovered. No comprehensive and systematic initiative has yet been taken by the 
government or by any Research Institute. 

The district of Coochbehar has a very strong legacy of ayurvedic traditional treatment 
The system of traditional treatment is dominated by the ayurvedic doctors called the 
vaidyas. A large number of these herbs are already within the public domain 
knowledge but some of them are preserved as indigenous secret knowledge of the 
community and the people are very reluctant to share them. As a result of which much 
ofthe indigenous knowledge relating to the medicinal plants and herbs of this district 
is lost. This is also the reason that there is no further scope to do research to confirm 
the medicinal values of these extinct plants along with their documentation. It may be 
mentioned here that the medicinal herbs and plants of Coochbehar are not exclusive to 
this district because it is situated in a geographical region where the weather, soil 
condition etc., are similar to some other northern districts of West Bengal, southern 
districts of Assam and neighbouring country Bangladesh. 

The limitation ofthe present research work is that it does not intend to either discover 
or catalogue the medicinal plants or herbs available in the district of Coochbehar. The 
researcher also does not intend to do an analysis of bio-chemical materials or 
genetical structures of the medicinal plants. 

The focus of the research is to see whether any ofthe medicinal plants ofCoochbehar 
can be protected under the intellectual property regime and whether any of the plants 
already enjoy protection under Intellectual Property regime. The researcher also 
intends to see the level of protection of the traditional knowledge associated with 
these medicinal plants. 

Keeping the above factors in mind, an attempt has been made to find out some of the 
instances of misappropriation cases. Furthermore the objective of the research is to 
find how many of the known medicinal herbs and plants have found place in the 
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Traditional Knowledge Digital Library1 of India prepared by CSIR and to focus upon 
the intellectual property rights protection issues regarding these plants. 

With these objectives, limits and focus in view, the researcher undertook a survey 
through interview with the method of close ended structured questionairs of some 
knowledgeable persons in this field. Apart from this the researcher also has based his 
research on some secondary data. 

NAMES AND CURATIVE EFFECTS OF THE MEDICINAL PLANTS OF 
COOCHBEHAR 

(l)(A). INFORMATION OBTAINED FROM DR. SOUMEN MAITRA, 
Associate Professor and Head, Department of Floriculture, Medicinal and Aromatic 
Plants, Uttar Banga Krishi Vishwa Vidhyalaya, Cooch Behar, West Bengal. 

The Department of Floriculture, Medicinal and Aromatic Plants, in Uttar Banga 
Krishi Vishwa Vidhyalaya, Cooch Behar, West Bengal, is well known for its pro
active role in identification of medicinal plants and herbs in the region. Dr. Soumen 
Maitra, the Head of the Department of Floriculture, Medicinal and Aromatic Plants 
narrated and described several such plants with unique curative properties that were 
commonly used by the local inhabitants of the district of Coochbehar for prevention 
and cure of some specific deseases. 

These medicinal plants are in popular use and people use the natural extracts of their 
various parts such as stem, leaf, seed etc for those purposes, in different ways. The 
information obtained from Dr. Maitra is given in a tabular form below: 

1 The object ofTKDL is digital documentation oflndia's public domain of traditional 
scientific-medicinal knowledge. TKDL is a collaborative project between Council of 
Scientific and Industrial Research (CSIR), Ministry of Science and Technology, and 
Department of Ayurveda, Yoga and Naturopathy, Unani, Siddha and Homoeopathy 
(A YUSH), Ministry of Health and Family Welfare, Government oflndia. 
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Table No. 1: Names of Plants obtained from Department of Floriculture, 
Medicinal and Aromatic Plants, Uttar Banga Krishi Vishwa Vidhyalaya, Cooch 
Behar, West Bengal. 

SL. COMMON NAME OF SIENTIFIC CURATIVE EFFECT OR 
THE HERB/PLANT NOMENCLATURE MEDICINAL PURPOSE 

NO. 

1. Medical yam or Vesaza -Dioscorea composita Corticosteroid,Sex hormone 

khamalu -Dioscorea floribunda and Oral contraceptive 

I 

I Cough and cold 2 Kalomegh I Andrographis paniculata 

·~--r,Tofl, _________ --
3 A. Pipul Piper longum I Cough and Cold, Obesity 

1 

Sore thwat and Irritable 

I Piper cubeba 
throat 

B. Kabab chini 

I Cough and cold related 

I fever, Rheumatism 

C. Choi I Piper retrofractum I 
-- ---

4 A. Shoti Curcuma zedoaria Starch-rich food 

B. Aam-aada Curcuma amada Loss of apetite 

C. Kalihaldi Curcuma caesia Skin wrinkling 
·-

5 A. Arjun Terminalia arjuna Cardiac problem. 

B. Bohera Terminalia bellerica Indigestion 

C. Horitoki Terminalia chebula Indigestion 

6 Aamloki (commonly Phyllanthus emblica Enhancement of digestive 
known as Amla) capacity and Vitamin C 

enriched 

7 Vashak Adhatoda vasica Cough and Cold 

8 Ram-vashak Phlogacanthus thyrsiflorus Cough and Cold 

9 Curry-patta Murraya koenigii Cool the stomach, Blood 
sugar 

___L ··--
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10 Vishal-anguriya Gloriosa superba Artharitis and Cromozome 
doubling 

11 Ulat-kambal Abroma augusta Various gyenaeco-obstetric 
deseases and production of 
sperm related problems 

12 Lata-kasturi Abelmoschus moschatus Digestive and any type of 
stomac complain 

13 Danda-kalosh Leucas aspera Headache 

14 Khasi-begun Solanum khasianum Steroid 

15 A. Nayan-tara (pink) Catharanthus roseus var Blood sugar 
rose us 

B. Nayan-tara (white) 
Catharanthus roseus var alba 

I I 

It may be noted that some of these plants and herbs mentioned by Dr. Maitra already find a 
place in the Traditional Knowledge Digital Library, a list of which has been produced 
verbatim at the end ofthe present chapter. 

(1)(B). INFORMATIONS GIVEN BY SRI BHABEN BARMAN, Teachetr, 
Petbhata High School, Post-Makhpala, Dist-Cooch Behar, West Bengal. 

Sree Barman is considered to be a knowlwdgeable person regarding medicinal plants 
and herbs. However he was able to give information about only two medicinal 
plants/herbs that are mentioned below: 

Table No. 2: Names of Plants obtained from Petbhata High School, Post
Mackpala, Dist-Cooch Behar, West Bengal. 

I 

SL. COMMON NAME OF SIENTIFIC CURATIVE EFFECT AND I 
THE :HERB/PLANT NOMENCLATURE MEDICINAL PURPOSE 

NO. 

1 Kanaidinga Oroxylum indicum Chronic diarrhoea, 
Dysentery, Liver 
complaints, Jaundice, Pox 

2 Haar-jora Cissus quadrangularis To treat broken bones 

The word "Haar-jora" literally means "bone-join" or "bone-setter". It may be 
mentioned that the medicinal plant named "Haar-jora" mentioned by Sri Burman has 
a legendary effect in the North Bengal region of West Bengal and attracts hoards of 
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patients from length and breadth of India. This researcher has witnessed how patients 
with difficult cases of bone fracture have been cured. The significant part is that the 
community of vaidyas who specialise in this do not allow any one to see how the 
herb/plant is processed nor do they divulge any information. The expertise is passed 
on from generation to generation2 as a secret which makes it a truly indigenous 
community knowledge that should be protected. 

(l)(C). INFORMATIONS GIVEN BY DR. TUHIN SENSHARMA, Government 
Ayurvediya Databya Chikitshalaya, Debattar Trust Board, Post & Dist-Cooch Behar, 
West Bengal. 

Dr. Tuhin Sesharma is adorned by the honoured title "Kabiraj" indicating his 
expertise in the field of ayurvedic medicines. Though of frail health Dr. Sensharma is 
an extremely busy personality and the researcher found it very difficult to obtain an 
appointment to meet and interview him. Even on meeting him he appeared reluctant 
to part with much information and the researcher could obtain the following 
information only. 

Table No. 3: Names of Plants obtained from Government Ayurvediya Databya 
Chikitshalaya, Debattar Trust Board, Post-Cooch Behar, West Bengal. 

SL COMMON NAME OF SIENTIFIC CURATIVE EFFECT AND 
THE HERB/PLANT NOMENCLATURE MEDICINAL PURPOSE 

NO. 
I 

L Amla-betas Rheum australe For digestion 

r--
2. Kutaj Holarrhena antidysenterica Blood dysentery and 

Dysentery 

3. Sharpa-gandha Rauvolfia serpentina High blood pressure, 
Sedative, Sleeplessness3 

4, Shata-mooli Asparagus racemosus Digestive capacity, Gas 
preventive 

2 The place is called Akrahaat village in Nishiganj G. P. near Mathabhanga in 
Coochbehar district. The vaidyas who practice this art of curing with the help of the 
medicinal herb/plane called "Harjora" are commonly known as Mushuri Vaidyas 

3 This is a well known medicine in homoeopathy as well used to treat the above 
mentioned ailments 
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(l)(D). INFORMATIONS GIVEN BY DR. R.P NANDI, PROFESSOR OF 
BOTANY (RETIRED) AND FORMER HEAD, SHYAMSUNDER COLLEGE, 
RAINA, UNDER UNIVERSITY OF BURDWAN, WEST BENGAL. 

Dr. R.P.Nandi has been doing in-debth and extensive study on medicinal plants of 
North-Bengal region, basing Siliguri. His study has earned a good reputation for him 
and made him very famous as a teacher in this field. Worthy to be mentioned here is 
that he is a columnist in Uttar Banga Sambad, a regional well-circulated Bengali 
daily, published from Siliguri. He writes a column named "Kichu Porichito 
Banaushodhi meaning Some Familiar Medicinal Plants" regularly in this newspaper. 
Dr. R.P.Nandi is considered as the authority in the field of medicinal plants in this 
region. Names of the plants and their medicinal uses obtained from him are given in a 
tabular form below: 

Table No. 4: Names of the plants and their medicinal uses obtained from Dr. 
R.P.Nandi. 

SL. COMMON NAME OF SIENTIFIC CURATIVE EFFECT - AND I 
HERB/PLANT NOMENCLATURE MEDICINAL PURPOSE 

NO. 

-
1 Nayan-tara Catharanthus Rose us Blood Cancer4 

(Pink) 

Catharanthus Alba 

I 
(White) 

j 
2 Kalo-megh Andrographis Proper Liver Functioning5 

I 
paniculata I 

3 Sharpa-gandha Rauvolfia serpentina High Blood Pressure 
---1 

--
4 Vasak Adhatoda vasica Cough, Cold and Asthma 

- --
5. Kuchila Strychnos Anaesthetical or produces 

nuxvomica insensibility 

6. Gulancho Tinospora cordifolia Jaundice 

-
7. Thankuni Centella asiatica Decentry, Digestion, Memory 

4 It is to be noted that Dr. Maitra has indicated that the quality of blood sugar control 
for this plant. The plant seems to be having multiple medicinal values. 

5 According to Dr. Maitra, this is also good for cough and cold. 
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Enhancer 

8. Kule-khara Hygrophilla spinosa Anemia 

9. Brahmi Bacopa monnieri Loss ofMemory 

(l)(E). INFORMATION OBTAINED FROM THE BOOK "RAAJBANSHI 
LOKE-CHIKITSHA", authored by TANA Y MANDOL and published by 
Government of West Bengal. 6 

This book is the outcome of his good research work in finding out and enlisting, apart 
from other conventional types of methods oftreatment, names ofthe medicinal plants 
and their conventional medicinal uses by the Rajbangshi community of Cooch Behar 
and other adjacent districts of North Bengal. It has been published under the auspices 
of CENTRE FOR LOKE SANSKRlTI 0 AADIBASHI SANSKRIT!, 
DEPARTMENT OF INFORMATION AND CULTURE, GOVERNMENT OF 
WEST BENGAL The names of these medicinal plants/herbs are given in a tabular 
form below: 

Table No. 5: Infm·mations regarding the names of the medicinal plants and their 
common medicinal uses obtained from "Raajbanshi Lokechikitsha". 

SL. COMMON NAME OF THE SIENTIFIC CURATIVE EFFECT OR I 
HERB/PLANT NOMENCLATURE MEDICINAL PURPOSE 

No. I 
--

1. Chhatim (Leaf) Alstonia scholaris Kala-azar 

--
2. Bakul (Bark) Mimusops elengi Tooth-ache 

3. Amrul (Extract) Oxalis comiculata decentry 

-
4. Dapi dhupi (Leaf) Crataeva religiosa arthritis 

5. Niltat (Whole plant) Cissampelos pareira Smallpox 

6. Pathar-kuchi (Leaf) Bryophyllum Diahrea, Urinary 
calycinum Problem 

6 Raajbanshi Lokechikitsha, Tanay Mandol, Published by Centre for Lokeshanskriti 

and Aadibashi Shanskriti, Department of Information and Culture Government of 

West Bengal, Kolkata, 2011. 
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7. Anaras (Leaf) Ananus cornosus Warm 

8. Mot (Stern) Biston betulari Gas, Stomachache, 
Jaundice, Constipation 

9. Nishinda (Leaf) Vitex negundo High blood pressure 

10. Shefali (Leaf) Nyctanthes arbour Kala-azar 
tristis 

11. Alok-lata (Leaf) Cuscuta reflexa Jaundice 

12. Tarnak (Leaf) Nicotiana tabacurn Asthma 

13. Paat (Leaf) Corchorus capsularis Fever 

14. Dalirn (Leaf) Punica granatum Dec entry 
_____ _l_ _____j 

(l)(F). INFORMATIONS FROM AN ARTICLE "Traditional Medicines Used 
by the Ethnic Communities of Koch Behar District of West Bengal"7

• 

This article is written jointly by SUBHOJIT BANDYOPADHA Y A AND SOB HAN 
K. MUKHERJEE OF DEPARTMENT OF BOTANY, UNIVERSITY OF 
KALYANI, WEST BENGAL 8• This article records some common herbal treatments 
for some female diseases of Cooch Behar which are given below: 

Table No. 6: Informations about the names and their therapeutic uses taken 
from the article: Traditional Medicine Used by the Ethnic Communities of Koch 
Behar. 

SL. COMMON NAME SIENTIFIC CURATIVE EFFECT OR 

OF THE NOMENCLATURE MEDICINAL PURPOSE 
NO. HERB/PLANT 

r---- --
1. Shirnul (Root) Bornbax ceiba Menornetorrhagia 

2. Sheora (Root) Streblus asper Puerperal fever 

7 

www.acadernia.edu/867458/TRADITIONAL MEDICINE USED BY THE ETHNI 
C COMMUNITIES OF KOCH BIHAR DISTRICT WEST BENGAL INDIA.vis 
ited on 2nd February, 2013 at 2.36 PM. 

8 Ibid. 
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3. Bakphul (Flower) Sesbania grandiflora Dysmenorrhoea 

4. Bon-rosun (Bulb) Scilla indica Dysmenorrhoea 

5. Kait-bel (Leaf) Limonia acidissima Leucorrhoea 

6. Rakto-shapla Nymphaea rubra Meno-metorrhoea 
(Flower) 

As has already been pointed out in the foregoing paragraphs few of these plants are of 
common knowledge and are often used houselod remedies and good health practices. 
As the list indicates at the Appendix annexed at the end of this chapter some of these 
plants and herbs already find a place on the Traditional Knowledge Digital Library. 

SOME NON-DOCUMENTED MEDICINAL PLANTS OF COOCH BEHAR IN 
TRADITIONAL KNOWLEDGE DIGITAL LffiRAY (TKDL). 

After collecting all the above-mentioned plants along with their common medicinal 
uses in Cooch Behar, TKDL documents were searched through 'advance search' 
procedure9 which is inbuilt in TKDL. It is found out that out of all the above
mentioned medicinal plants in Table Numbers 1-6, twelve (11) plants do not find 
place in TKDL documentation. The table below shows the names and curative effects 
of those non-documented plants in TKDL. 

Table No.7: The following medicinal plants of Cooch Behar do not find place in 
TKDL. 

SL. COMMON NAME SIENTIFIC CURATIVE EFFECT OR 
OF THE NOMENCLATURE MEDICINAL PURPOSE 

NO. HERB/PLANT 

1. Ram-vashak Phlogacanthus Cough and Cold. 
thyrsiflorus 

2. Curry-patta Murraya koenigii Cool the stomach, Blood 
sugar 

3. Ulat-kambal Abroma augusta Various gyenaeco-obstetric 
deseases and production of 
sperm related problems. 

4. Lata-kasturi Abelmoschus moschatus Digestive and any type of 

9 

http://www .tkdl.res. inltkdl/langdefault/ common/TKD L _ AdvanceQuery .asp?GL=Eng. 
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stomac complain. 

5. A. Nayan-tara (pink) Catharanthus roseus var Blood sugar, Blood Cancer 
roseus 

B. Nayan-tara (white) Blood sugar, Blood sugar, 
Catharanthus roseus var Blood cancer 
alba 

6. Kule-khara Hygrophilla spinosa Anemia 

7. Dapi dhupi Crataeva religiosa arthritis 

8. Pathar-kuchi Bryophyllum Diahrea, Urinary Problem 
calycinum 

9. Anaras Ananus comosus Warm 

10. Mot Biston betulari Gas, Stomachache, 
Jaundice, Constipation 

11. Bon-rosun Scilla indica Dysmenorrhoea 

SOME MEDICINAL PLANTS NOT DOCUMENTED IN TKDL ACCORDING 
TO THE COMMON MEDICINAL USE IN COOCHBEHAR. 

Though some of the plants of Cooch Behar( see Table Number 1-6) specifically their 
medicinal values find place as existing knowledge (see Appendix) in TKDL but it is 
found10 (through 'advence search' inbuilt in TKDL, that the documentation is for 
some other purposes. Their usefulness in the treatment of diseases is not for those of 
common uses as was found in Cooch Behar. Here is the chart showing those 
medicinal plants along with their medicinal values. 

10 

http://www. tkdl.res.in/tkdl/langdefault/ common/TKDL _ AdvanceQuery .asp?GL=Eng. 
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Table No. 8: The following medicinal plants of Cooch Behar though documented 
in TKDL for their various medicinal values, but the above dodumentation is 
silent on the medicinal values for which these are commonly used in Cooch 
Behar. 

SL. COMMON SIENTIFIC 
NAME OF THE NOMENCLATURE 

NO. HERB/PLANT 

1. Kabab chini Piper cubeba 

CURATIVE EFFECT OR 
MEDICINAL PURPOSE 

Sore throat. Irritable throat. 

~---+~~---------4------------~------+---~~~~~-------------
2. Shoti Curcuma zedoaria Starch-rich food 

~----+~----~-----4~--------~--------~----~~-------------------
3. Aam-aada Curcuma amada Loss of apetite. 

4. Arjun Terminalia arjuna 

5. Vishal-anguriya Gloriosa superba 

6. Kanaidinga Oroxylum indicum 

~------7_---+-H-a_a_r--j-o-ra-----1 Cissus quadrangularis 

Cardiac problem 

Artharitis 

Chronic diarrhoea, Dysentery~ 
Pox. 

To treat broken bones 

------+-----------~--------------------1-----~-----------------~ 

8. Shata-mooli Asparagus racemosus Digestive capacity, Gas 
preventive 

9. Kuchila Strychnos nuxvomica Anaesthetical use 

!--------+------------~---------------------~----------------------~ 

10. Brahmi Bacopa monnieri Loss of Memory 

11. Amrul Oxalis corniculata decentry 

12. Niltat Cissampelos pareira Smallpox 

! 13.--+~N=i~sh~i-n~da-----+V~rt-ex __ n_e-gu-n--d~o-------+~H=ig-h~b~lo_o_d~p-r-e-ss_u_r_e ________ 1 

r-----+-------------+~~~------~~----~------------------------
14. Paat Corchorus capsularis fever 

15. Shimul Bombax ceiba Menometorrhagia 

16. Sheora Streblus asper Puerperal fever 

17. Bakphul Sesbania grandiflora Dysmenorrhoea 

18. Koitbel Limonia acidissima Leucorrhoea 
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19. Medical yam or Dioscorea composita Corticosteroids, Sex 
Vesaza khamalu hormone, Oral contraceptive 

Dioscorea floribunda 

TKDL DOCUMENTATION OF THE MEDICINAL VALUES OF THE 
PLANTSOFCOOCHBEHAR 

TABLE No.9: The following are the examples of the TKDL documentation of 
the medicinal plants of Cooch Behar, the medicinal values as are in common use 
or in the public domain. TKDL documention shows that the medicinal values of 
these plants are in the written description form found in· various Indian 
literatures. The verbatim transcriptions of these plants (as is mentioned in Table 
Number 9) are given in the Appendix. The prior art or existing knowledge 
regarding these medicinal plants are found through 'advance search' procedure 
inbuiit in TKDL. 

SL. COMMON NAME OF THE SIENTIFIC CURATIVE EFFECT OR I 

HERB/PLANT NOMENCLATURE MEDICINAL PURPOSE 
NO. 

1. Kalo-megh Andrographis Cough and Cold, Proper 
paniculata Liver Functioning 

2. Pipul Piper longum Cough and Cold, 
obesity 

3. Choi Piper retrofractum Cough and Cold related 
fever, Rheumatism 

4. Horitoki Terminalia chebula Indigestion 

5. Aamloki Phyllanthus emblica Enhancement of digestive 
capacity and Vitamin C 
enriched 

6. Vashak Adhatoda vasica Cough and Cold 

7. Dando-kalosh Leucas aspera Headache 

8. Kanaidinga Oroxylum indicum Chronic diarrhoea, 
Dysentery, Liver 
complaints, Jaundice, 
Pox 
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9. Kutaj Holarrhena Blood dysentery and 
antidysenterica Dysentery 

10. Gulancho Tinospora cordifolia Jaundice 

11. Thankuni Alstonia scholaris Decentry, Digestion, 
Memory Enhancer 

12. Bakul Mimusops elengi Teethache 

13. Shefali Nyctanthes arbour Kalajwar 
tristis 

14. Alok-lata Cuscuta reflexa Jaundice 

15. Tamak Nicotiana tabacum Asthma 

16. Dalim Punica granatum Decentry 

17. Sharpa-gandha Rauvolfia serpentina High Blood Pressure, 
Sedative, Sleeplessness 

18. Medical yam or Vesaza Dioscorea composita Corticosteroid, Sex 
khamalu 

I 
hormone, Oral 
contraceptive 

19. Khasi-begun Solanum khasianum Steroid 

20. Amla-betas Rheum australe For Digestion 

21. Rakto-shapla Nymphaea rubra Meno-metorrhoea 

22. Bohera Terminalia bellirica Digestive capacity 

SOME MEDICINAL PLANTS OF COOCH BEHAR WHOSE MEDICINAL 
PROPERTIES HAVE BEEN PATENTED IN USA 

With response to another objective of this research work i.e. to find out some of the 
instances of misappropriation cases, an attempt was made to find out some of the 
patents granted by United States on the common use regarding the medicinal values 
of some of these plants. Here is the table (below) to show the list of some of these 
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types of patents. The following patent documents were found by searching websites 
of United States patent & Trademark Office and FREEPATENTSONLINE. 

TABLE No. 10: The following are some instances of patents granted by USPTO 
over which there is traditional knowledge associated with medicinal plants of 
Cooch Behar. 

SL. PATENT NUMBER & DATE OF TITLE MEDICINAL 
NO. ABSTRACT PATENT, PLANT AND 

INVENTO ITS 
R CURATIVE 

EFFECT 

1 us 8,372,452 12TH FEB, ORAL HERBAL PIPER _t. 

2013 COMPOSITION CUBEB A-
An oral herbal composition 

I (1). v.s. I FOR THE 

1 

(Kabab chini) 
comprising a therapeutically TREATMENT Sore Throat or I effective amount of an extract Chauhan OF ORAL I Irritable throat 
derived from the berries of a and CANDIDIASIS 
plant, Piper cnbeba, wherein 

(2). the composition is provided 
for use in the treatment of K.S.Slakar 

I oral candidiasis (oral 
thrush)11

• 

2. us 7,438, 932 21ST OCT, METHOD FOR ASPARAGUS 
2008 TREATING RACEMOSUS 

The invention provides a STOMACH -(Shatamuli)-
method for treating stomach (1). P Palpu ULCERS WITH Digestive 
discomfort, stomachache, (2). HERBAL capacity and 
intestinal discomfort, gastric R.Venkates EXTRACT Gas preventive 
ulcer, duodenal ulcer or wara COMPOSITION 
diarrhea by administration of 
extracts of Asparagus 
racemosus, Utleria 
solicifolia, Foeniculum 

11 http://www.freepatentsonline.com/US8372452.pdf.visited on 12th February, 2013 
at 11.30 PM. 
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vulgare and Ficus 
glomerata12

• 

3. us 6,162,438 191H DEC, HERBAL TERMINAL! 
2000 COMPOSITION AARJUNA-

Edible herbal compositions AND THEIR (Arjun)-
for use as agents for the (1). Onkar USE AS Cardiac 
control ofhypertension, Tomer AGENTS FOR problem 
hypercholesterolemia and 

(2). Peter CONTROL OF 
hyperlipidemia in mammals. HYPERTENSIO Glomski The edible composition is a N, 
mixture of at least three, HYPERCHOLES 
preferably at least six herbs TEROLEMIA 
selected from the group AND 
consisting of Terminalia HYPERLIPIDEM 
arjuna, Cynara scolymus, IA 
Zingibar officinale, Allium 
sativum, Crataegus 

I 

oxycantha, Curcuma longa, 
Boerhaavia diffusa and 

13 Trigonella foenumgraecum . 

4. us 5,529, 778 25TH JUNE, AYURVEDIC Terminalia 
1996 COMPOSITION belerica 

An ayurvedic composition for FOR THE (Bohera)-
prophylaxis and treatment of (1). PROPHYLAXIS Digestive 
AIDS, flu, TB and other Surendra AND capacity 
immuno-deficiency Rohatgi TREATMENT 
conditions and for liver OF AIDS, FLU, 
diseases such as hepatitis and TB,AND 
sclerosis etc, The first multi- OTHER 
component drug LIVZON IMMUNO-
consists ofTerminalia DEFICIENCIES I 
belerica, Phyllanthus niruri, AND THE 

j Tinospora cordifolia, 

12 http://www.freepatentsonline.com/US7438 932.pdf. visited on 13th February, 2013 j 

at 1 AM. j 
13 http://www.freepatentsonline.com/US6162438.pdf. Visited on 22nd February, 2013 

j at 6.45 PM. 
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~--~--------------------~---------r----------=----------------Phyllanthus emblica, PROCESS FOR 
Terminalia chebula14

• PREPARING 

5. us 6,759,061 6Th JULY, 
2004 

A food supplement 
formulation effective to (1). Brenda 
inprove the function of the F. Watson 
liver comprises 
Andrograpbis paniculata, (2)· 

Leonard. 0. selenium, milk thistle seed, 
phosphatidyl choline, Smith 
dandelion root, !-methionine, 
!-taurine, N-acetyl-cysteine, 
alpha lipoic arid, artichoke 
leaf, green tea leaf, turmeric 
root, belleric myrobalan fruit, 
boerhavia diffusa, eclipta 
alba, wedelolactones 
tinospora cordifolia, and 

I picrorhiza kurroa15
• 

6. us 8,431,167 30Th April, 
2013 

Plant extracts compositions 
comprising extracts of Mukesh 
Phyllantbus emblica, H. Shukla 
Curcuma longa and 
Gymnosporea Montana and at 
least a carrier. The 

-~ 

THE SAME 

LIVER 
FUNCTION 
IMPROVEMENT 
FORMULATION 

PLANT 
EXTRACTS 
COMPOSITION 
FOR THE 
TREATMENT 
OF LIVER 
DYSFUNCTION 

Andrographis 
paniculata 
(Kalomegh)-
Proper Liver 
Functioning 

Phyllanthus 
emblica 
(Amloki)-
Enhancement 
of digestive 
capacity 

14 http://www.freepatentsonline.com/US5529778.pdf. Visited on 22nd February 2013 
at 7.30 PM. 

15 http:// www.freepatentsonline.com/US6759061B2.pdf. Visited on 2nd March, 2013 
at 9.15 AM 
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7. 

compositions can be used to 
treat liver dysfunction16

• 

us 6,136,316 

-JAUNDICE 

24TH OCT, HEPATOPRO- Tinospora 
2000 TECTIVE cordifolia 

(i).Raj 
Maharaj 

(ii). 

Chandra 

COMPOSITION (Gulancho)-
S AND Jaundice 
COMPOSITION 

The invention provides a 
novel polyherbal composition 
useful for treating acute 
Hepatitis E virus infection 
including acute liver failure 
due to HEV infection, healthy 

Kant Hepatitis B virus carriers who 

FOR 
TREATMENT 
OF 
CONDITIONS 

develop superadded hepatitis 
E virus infection, acute 
hepatitis B virus infection and 
animal hepadna virus, 
therapeutic effects on 
hepatitis B virus infection and 
~w u~d ~ a 
hepatoprotective agent, said 
composition comprising 
essentially extracts of plants 
Tinospora cordifolia Miers, 
Rheum emodi Wall, 
Phyllanthus amarus Linn, 
Eclipta alba Hassk, 
Andrographis paniculata 
Nees and Picrorhiza kurroa 
ex Benth and optionally 
Fumaria officinalis, 
Terminalia chebula Retz, 

RELATED 
HEPATITIS 
AND 
INFECTION 

TO 
B 
E 

16 http://patft.uspto.gov/netacgi/nph-
Parser?Sect 1 =PT02&Sect2=HITOFF &p=l &u=%2Fnetahtml%2FPT0%2Fsearch
bool.html&r= 1 &f=G&l=50&co 1 =AND&d=PTXT &s 1 =%22Phyllanthus+emblica%2 
2.ABTX.&s2=%22Phyllanthus+emblica%22.ABTX.&OS=ABST/%22Phyllanthus+e 
mblica%22+AND+ABST/%22Phyllanthus+emblica%22&RS=ABST/%22Phyllanthu 
s+emblica%22+AND+ABST/%22Phyllanthus+emblica%22 Visited on 28th April, 
2013 at 5.16 PM. 
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Cichorium intybus Linn, 
Tephrosea purpurea Linn and 
Boerhaavia diffusa Linn 17

• 

ANALYSIS AND CONCLUDING COMMENT 

The verbatim transcription of Traditional Knowledge Digital Library (TKDL) 
documents give information regarding the written descriptions (ancient and modem) 
of existing traditional knowledge along with their medicinal values as are in common 
use or in public domain in Cooch Behar. It is found that many medicinal plants of 
Cooch Behar (see Table No. 1-6) are not documented in TKDL (see Table No.7) and 
also all the medicinal values of these plants are also not recorded. This means that 
TKDL documentation process is not complete. In a biorich country like India, little is 
done, vast remains to be done. The goal is very far away constidering the slothness of 
the process. This also means that the undocumented medicinal herbs and plants are 
vulnerable to biopiracy till such time they find a place on the traditional Knowledge 
digital library. As a result, the traditional knowledge can be claimed (in fact it is being 
claimed) by others as their invented knowledge-novel, non-obvious and patents could 
be obtained and there remains no scope to challenge these patents. As a result, India 
would be loosing its due share in the profit accruing from the commercialisation of its 
traditional intellectual property by others. Hence, it is suggested that as early as 
possible documentation of all traditional knowledge associated with medicinal plants, 
must be completed. TKDL should compile all the traditional knowledge documents 
from every comer of this country. A little delay will cost the country dearly and the 
time is running out. 

It is also observed that most ofthe medicinal plants ofCooch Behar (see Table No 1-
6) associated with traditional knowledge, which people of this region have been 
applying for different treatment purposes, do not have any written description in any 
book or in any other printed material. The disadvantage of this situation is that the 

17 http://patft.uspto.gov/netacgilnph
Parser?Sectl=PT02&Sect2=HITOFF&p=l&u=%2Fnetahtml%2FPT0%2Fsearch
bool.html&r=l4&f=G&l=50&col=AND&d=PTXT&sl=%22Tinospora+cordifolia% 
22.ABTX.&s2=%22Tinospora+cordifolia%22.ABTX.&OS=ABST/%22Tinospora+c 
ordifolia%22+AND+ABST/%22Tinospora+cordifolia%22&RS=ABST/%22Tinospor 
a+cordifolia%22+AND+ABST/%22Tinospora+cordifolia%22 Visited on 29th April, 
2013 at 6.14 PM. 
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TKDL basically deals with only the documented traditional knowledge in medicinal 
plants. In the absence of such documentation, the traditional knowledge gets relegated 
to the realm of indigenous knowledge of the community to be passed on from 
generation to generation. Such a situation only raises the vulnerability of these plants 
for biopiracy and also extends an invitation for the foreign element to carry on 
research and claim an Intellectual Property regime protection. When people around 
the world are fighting to protectthis huge informal knowledge of medicinal plants as 
part of intellectual property system or as a separate 'sui generis' system, there is no 
justification not to include this knowledge for documentation. But as the traditional 
knowledge of medicinal plants of Coach Behar does not have those written 
descriptions, naturally this common knowledge either held by the community or some 
selected people, are out of the reach of TKDL. Therefore it is also suggested that 
TKDL should look into the matter and takes up for documentation of thoses 
traditional knowledge over which there is public use in the society about the use of 
the medicinal plants. It is strongly recommended that the second phase of TKDL 
documentation starts the process of documentation of oral description related 
traditional knowledge. It means that informal knowledge has also to be documented. 
Otherwise this treasure of vast knowledge either would be lost one day or it would be 
misappropriated by the developed countries in the name of their invention-as a matter 
of novelty or on-obviousness. A thorough micro survey should be initiated to find out 
all unwritten informal common traditional knowledge from every corner of this 
country in eluding Coach Behar. It is also advised that before documentation, there is 
a need to prove and confirm the medicinal values of those plants in the state-of-the-art 
laboratory by identifying the active ingredients or bio-chemical components, gene 
structure etc and singling out that bio-chemical component responsible to cure the 
particular disease. So that it will have a scientific base in a better way and satisfy the 
requirements of the developed countries to ensure novelty and non-obviousness. 

The finding reveals that there are village kabirajs i.e. ayurvedic practitioners, who do 
not want to disclose their knowledge. They have been using those medicinal plants for 
different types of diseases since generations after generations but keeping this 
knowledge very secretly only within their family members or within close confidants, 
who do not disclose to others. It is absolutely impossible to get information from 
them. They religiously maintain this secrecy. They are under this fear that if it is 
disclosed, it would be misappropriated by them. Take for example; Nishiganj village 
of Cooch Behar is very famous as being the centre to treat broken bones. Thousands 
of people come from different parts of the state for this purpose. There are a dozen of 
Kabiraj i.e. medical practitioners; basically the lineal descendants of 'Mushuri 
Vaidya' and his deciples treat the people with broken bones. They use some medicinal 
plants, either leaef or root or bark or flower, no one knows that. The combinations of 
the parts or whole of the medicinal plants and method of preparing the herbal 
medicine are still not known. The researcher after a painstaking effeort of several 
years got the information of one medicinal plant i.e Boneset (Cissus quadrangularis) 
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which is used as one important (probably the main element) item to treat broken 
bones. It has an inherent miraculous medicinal property to re-set the broken bones. 
But how the herbal medicine is prepared or what are the combinations of other things 
and quantity of all the ingredients is under mistry. But finding this information is 
good achievement because it can be the beginning to find some other important plant 
elements of that medicine. There have to be some special packages to entice and 
encourage these knowledge holders to transfer their knowledge for further research 
and development which not only will benefit the whole mankind but also can 
document the knowledge to protect it strongly from bio-piracy. But at present there is 
no initiative from the part of the government to offer such types of special packages. 
Moreover, there has to be massive awareness campaign to dispel the fear from their 
minds. If this policy of special packages and awareness campaign are not launched, 
this vast knowledge will remain unaccessible for India. One day the rich foreign 
multi-national corporations would come, approach them with huge amount of money 
and take the knowledge from them. They will do clinical trials on these medicinal 
plants and confirm the established facts of their intrinsic medicinal values. Then this 
knowledge would be their intellectual property and India will lose all claims. 

It is found out that some plants have become endangered species. If immediately in
situ or ex-situ preservation measures are not taken, very soon these plants will 
disappear and required quantity for research and preparation of medicine will not be 
available as per demand. Take for example Kutaj-Holarrhena antidysenterica. This 
plant is grown basically in Cooch Behar18

• This plant with immense medicinal values 
will become extinct. It would be a great loss for the society and the country. 

Another important finding shows that the traditional and common practices of 
applying any medicinal plant, either its bark or root or stem or leaf or flower or seed 
etc., to treat some diseases or to keep the health good, are not clinically tested in 
modem scientific laboratory by the researchers of various educational institutions. 
This is one of the serious drawbacks of the research institutes in this region. Had there 
been clinical trials to establish and confirm their medicinal values, by maping their 
genetic structures, by finding and analysing the hi-chemical components of their 
genes, DNA etc., these would have been the basis of systematic documentation 
according to the national or international norms by the TKDL itself. These results of 
the clinical trials would have been accepted and recognised by the foreign patent 
offices as conclusive proofs of 'prior art' i.e. existing knowledge and would have 
been considered before granting patents in their countries as well. Moreover, there is 
no such systematic study from the preliminary level upto documentation on each and 
every species of a particular medicinal plant, where a group is assigned to do the work 

18 As was told to the researcher by Dr. Tuhin Sensharma, Government Ayurvediya 
Databya Chikitshalaya, Debattar Trust Board, Post & Dist-Cooch Behar, West 
Bengal. 
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with complete devotion only for one particular plant, in a very organised and 
institutionalised way. Hence, TKDL should take-up another project accordingly for 
further research in the above-mentioned way. 

It is also found out that though some of the medicinal plants grown in Cooch Behar or 
used as medicinal plants (either its bark or leaf or root or seed etc.) by the people of 
this district (see Table No. 1-6), find place in Traditional Knowledge Digital Library 
(TKDL) but the medicinal values ofthose plants for which they are used and applied 
to treat diseases, are not mentioned in the TKDL documentation (see Table No. 8) 
Though those medicinal plants are documented in TKDL along with the descriptions 
of the names of deseases under the heading of "Useful in the Treatment of following 
Diseases" but the treatment of diseases i.e. the purpose for which the people use them, 
the names of those diseases are not mentioned over there. These medicinal plants are 
documented for the purpose to treat other deseases. This fmding shows that these 
medicinal plants or their genetic resourses still have some other important medicinal 
properties or have the capacity to treat some other diseases which still remain 
unexplored and not researched. This fact brings to the fore the urgent necessasity to 
start and pursue research on these medicinal plants. 

The shabby experience regarding failed neem battle in US shows another lacuna in 
the TKDL documentation which is equally true to the existing traditional knowledge 
on herbal medicine of Cooch Behar; there the patent was not on the particular 
medicinal value, as the invention claimed to be fulfilling the criterion of novelty and 
non-obviousness, rather the patent was on process to prepare a pesticide from the 
neem seed extracts as an invention fulfilling the above-mentioned criterion. As TKDL 
does not document the process of making the ayurvedic medicines and related 
products, all the processes of preparing of the medicines and related items remain 
vulnerable and defenceless in India and elsewhere and prone to be bio-pirated or 
misappropriated. In this particular case, TKDL documentation of prior art regarding 
medicinal values of neem was also of no use in US. The traditional knowledge 
associated with medicinal plants of Cooch Behar is faced with same type of difficulty 
and lack of protection. What matters most is the method of preparation of the herbal 
medicine. The method of preparation is also important to ensure the herbal medicine 
works properly-method of preparation sometimes preserves the medicinal value ofthe 
plant or sometimes ensures its efficacy.Much of the curative effect of the medicine 
depends largely on the method of preparation. This knowledge should not be lost and 
not to be thrown to the global bio-pirators. Hence, it is strongly recommended that 
TKDL should start the process for process documentation i.e. the method and manner 
of preparing of ayurvedic medicines. 

Regarding the US patents granted on the medicinal values of plants, commonly used 
in Cooch Behar (documented or non-documented), the above-mentioned list (see 
Table No. 10) is not exhaustive but illustrative in nature. There might be many more 
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such instances of patents granted by other developed countries. The list is just the tip 
of the icebarg. The list of some patents (see Table No. 1 0) on the known medicinal 
values just conveys to the stakeholders i.e. the holders of the traditional knowledge 
associated with medicinal plants either the country or the society that 
misappropriation is taking place and the danger of bio-piracy is looming large over 
the medicinal plants of Cooch Behar. The traditional knowledge remains vulnerable 
and could be easily misappropriated. In spite of that there is existing traditional 
knowledge in Cooch Behar associated with some of those medicinal plants, patents 
have been granted by United States Patent and Trademark Office (USPTO). The chart 
is the indicater of this unfortunate trend and examples where the medicinal values of 
those plants are claimed to be novel and non-obvious by the others by denying the 
fact that these are in public domain and part of existing knowledge. Unless preventive 
precautionary, defensive or offensive actions are not taken all the traditional 
knowledge are going to be robbed very soon and "we" the people of Cooch Behar and 
larger society of India will not get their due share in the profit arising out of the 
commercialisation of society's intellectual property i.e. traditional knowledge. 
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APPENDIX 

MEDICINAL VALVES OF THE PLANTS OF COOCH BEHAR 
DOCUMENTED IN TRADITIONAL KNOWLEDGE DIGITAL LIBRARY: A 
VERBATIM TRANSCRIPTION OF TKDL DOCUMENTS REGARDING 
WRITTEN DESCRIPTION OF PRIOR ART19 

Here is an attempt to find out how many of the medicinal plants of Cooch Behar are 
documented in the Traditional Knowledge Digital Library. Followings are the 
medicinal plants of Gooch Behar documented in TKDL keeping in view some of the 
common purposes for which these plants are used in Cooch Behar as were mentioned 
in the preceding tables (table numbers 1-6). The medicinal value ofthese plants for 
which purpose, they are used would be found in all the following headlines i.e. Useful 
in the Treatment of following Diseases. The verbatim transcriptions, the way it is 
documented in TKDL are (found through 'advance search' procedure inbuilt in 
TKDL: 

1. Andrographis paniculata 

19 AU documents are available in 
http://www.tkdl.res.in/tkdl!langdefault/common/TKDL_AdvanceQuery.asp?GL=Eng. 
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2. Piper longum 
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3. Piper retrofractum 
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4. Terminalia chebula 

5. Phyllanthus emblica 

371 



6. Adhatoda vasica 

372 



7. Leucas aspera 

8. Oroxylum indicum 
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9. Holarrhena antidysenterica 
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0. Tinospora cordifolia 

11. Alstonia scholaris 



12. Mimusops elengi 

13. Nyctantbes arbour tristis 

14. Cuscuta reflexa 
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15. Nicotiana tabacum 

16. Punica granatum 
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17. Rauvolfia serpentina 

18. Dioscorea composita 

378 



19. Solanum khasianum 

j 
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20.Rheum australe 



21. Nymphaea rubra 
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22. Terminalia bellirica 
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CHAPTER IX 

CONCLUSION 

INTRODUCTION 

Traditional knowledge associated with medicinal plants is easy to exploit. Biopiracy 
takes place through the process of patent. In this process, either by suppressing the 
'prior art' or the 'existing traditional knowledge' in the patent application which is in 
public domain, patents are obtained or granted because there is no mandatory 'source 
disclosure clause' about the invention in the patent application. Patents are being 
granted on the so called invention by acknowledging it as novel and non-obvious and 
in a way legally refusing to accept the 'prior art' or 'existing traditional knowledge' as 
'prior art' or 'existing knowledge'. This is due to this gap in the legal framework of 
those countries and their attitude to exploit traditional knowledge enriched weak third 
world countries. As a result, the holders of such traditional knowledge (either the 
country or the community) are not getting the legitimate share of royalty or benefit
sharing from those companies/the research institutes/the persons who have obtained 
wrongful patents and are commercially exploiting a new type of intellectual property 
of the society or the country. This type of biopiracy of Indian traditional knowledge 
through wrongful patents is very common. 

There are rampant incidents of TK exploitation within India by the companies and 
trusts which manufacture and market the ayurvedic medicines. The main issue is that 
these companies and trusts have huge yearly turnovers and earning large profits from 
these products. Such companies obtain information relating to genetic and bio
chemical from the traditional knowledge system. This is also a form of biopiracy but 
it is yet to engage the attention of the law framers. 

In a nutshell, it is clear that traditional knowledge of India associated with medicinal 
plants is not well protected. The present IPR regime to protect traditional knowledge 
of medicinal plants at the international level is weak. Further no legal framework 
exists in India as in the TRIPs. This gives rise to a need for a model sui-generis legal 
framework exclusively for traditional knowledge associated with medicinal plants or 
genetic resources of India which can offer a fair and appropriate protection 
everywhere in this world. This protection would be comprehensive and should take 
into account all matters of protection and scope of misappropriation, causes of 
destruction, so on and so forth. This can be a model law for other traditional 
knowledge enriched countries of the world to be enacted for the protection of their 
traditional knowledge. 

Exploitation of traditional knowledge is an emerging method of violation of 
fundamental rights. It is the result of globalisation and not envisaged by the framers of 



the Indian Constitution. The violations occur not because of the instrumentalities of 
the State is directly indulging in it, but because of its acceptance of some of the 
binding commitments. This is where the State is facilitating other countries to 
encroach upon the fundamental rights of the Indian people. The violations occur 
because as per the international obligation, the State is allowing foreign patent rights 
to be enforced in India. The State cannot just wash off its hands in this regard. Though 
there is no need to have a legislation to implement an international treaty; it can be 
done through an executive action. Such executive action resulting in violation of 
fundamental right is liable to be struck down under Article 13 of the Constitution. 
Such action has not yet taken place-neither has a Writ Petition being filed nor has the 
apex court taken any suo-moto cognition of the situation. 

Take for example, patents on Indian traditional knowledge associated with medicinal 
plants granted by the foreign countries-USA and others. Though no patent can be 
granted on traditional knowledge in India, but due to international obligations, U.S 
and other medicinal companies do business in India with their patents granted on 
Indian traditional knowledge associated with medicinal plants and genetic materials. 
India is unable to remedy this situation. Though the national laws of U.S or other 
countries fulfil the minimum criterion of WTO-TRIPs, but there are other areas where 
there is no unanimity and these diversities are allowed by WTO-TRIPs. Patenting on 
traditional knowledge associated with medicinal plants and genetic materials is one 
such thing. Being fully aware that this type of patenting is with the permission of the 
WTO-TRIPs and as a result fundamental rights are going to be violated, India signed 
the WTO agreement. This amounts to violation of fundamental rights by the State. 
And these violations are occurring in India when the patent is operative in India and it 
is being violated when patents are operative in foreign countries and other foreign 
countries. As Constitution of India does not have any extra-territorial operation, there 
is no extra-territorial protection or remedy. 

Individuals, families and communities in possession of traditional knowledge use it as 
their livelihood which is a named fundamental right in the Constitution and is also 
covered under right to life under Article 21 of the Constitution. Thus it is also the 
human right of these communities and as such is national assets. 

The traditional knowledge associated with medicinal plants and genetic materials of 
India- the method and the medicine which the Indians preserved either orally or by 
written description for centuries and applied in their day to day lives to cure ailments 
and to prevent diseases. In fact, it has been an integral part of unique Indian culture, 
tradition and heritage. As a result of patents granted on the traditional knowledge by 
the foreign countries, this property is being stolen and misappropriated. As the right to 
protect and preserve own tradition, culture and heritage is so important for an 
individual's live, it is also equally important for a nation's life. Similarly, right to 
protect and preserve one's right to property individually and collectively is also very 
important. Traditional knowledge associated with Indian medicinal plants as 



intellectual property comes within the purview of 'property'. This right to property of 
the Indians (collectively) is being violated in India. This is because of WTO-TRIPs 
and its subsequent endorsement by Government of India. 

It may be noted that in the foregoing chapters of this research, problems and issues 
have been discussed, analysed and critiqued in detail. A brief summary of the findings 
are mentioned below. 

CHAPTER I deals with traditional knowledge digital library: a rich scientific 
heritage of India and it has been concluded that TKDL documents the written 
description of the TK of medicinal plants only. It states the names and medicinal 
values of Indian plants, which can be utilized for the treatment of various diseases. 
The significant thing is that those above mentioned medicinal values were in the 
written descriptions in centuries old and modern Indian books. The TKDL states the 
names, verbatim transcription and translation of those scripts narrating the medicinal 
values of those books written in different Indian languages. It signifies that there was 
'prior art', about the medicinal plants of those Indian plants. Though very few 
documents regarding the written descriptions i.e. for each medicinal plant only two or 
one, are pointed out, written descriptions from many more books of same or different 
authors are there. TKDL documentation shows that India has rich store of traditional 
knowledge associated with medicinal plants. It also further proves that how much 
advanced India was in science i.e. medicinal science, hundreds and centuries before. 

CHAPTER II deals with patents on medicinal properties of Indian plants 
associated with traditional knowledge, in India and foreign countries and the 
researcher arrived at a conclusion that the patent documents of U.S.A., EPO and 
India, regarding the topic and abstract of the patents show that there is traditional 
knowledge of India on this subject, if judged against TKDL documents and informal 
traditional knowledge base public use in India. It reveals and makes it clear that there 
was "prior art" or "existing knowledge" on the subject matter of the patents. In spite 
of that the patents were granted by accepting the inventions as novelty and non
obvious. But actually there is no novelty and non-obviousness. It is known to Indians 
and are in common use. The patents were granted either by violating law of patent of 
the patent granting countries or these countries do not consider them as violation as 
such. Sometimes by suppressing the facts that there exists common knowledge in the 
public domain or sometimes by not accepting the fact that it is not a subject matter of 
granting of patents, patents are granted and commercialisation of the others property 
start giving huge profits to the others. The latter is due to the reason that informal 
'prior art' or foreign public use is not a bar for USPTO to grant patents. The patent 
documents which are shown are just tips of the iceberg. If the patent documents of the 
medicines of U.S.A., EPO, India and other countries are analysed, it will be found out 
that there are thousands of wrongful patents on the traditional knowledge associated 
with medicinal plants. These patents are examples of biopiracy, for which India's 
traditional knowledge is misappropriated. The aim to have a biopiracy-free world 
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would remain elusive if existing laws are not amended or new laws enacted to ensure 
no grant of patent on traditional knowledge. One glaring fact is that patents are 
granted to researchers and companies in India. Even CSIR has so many traditional 
knowledge based patents. When India is fighting the traditional knowledge based 
patents dubbing them as examples of bio-piracy, the incidents of granting of Indian 
patents of the medicinal properties or processes on herbal and biological resources is 
definitely to weaken the fight. It would be literarily impossible to convince the 
international community to accept Indians suggestions to amend the laws or to make 
laws to fight against bio-piracy. Hence it is suggested that initiative should be taken to 
find out that how many of the patents are genuine inventions and how many of them 
are the incidences of bio-piracy. It is also recommended that initiative should also be 
taken to start the process of their revocation. Same is true regarding.innovative patents 
or petty patents. At the time of struggling with biopiracy through patents, another 
form of biopiracy has arisen for India and other TK enriched countries. This problem 
is a new challenge to be dealt with same seriousness. 

CHAPTER HI has specifically dealt with misappropriation of traditional 
knowledge in India without obtaining patent and was concluded that the 
ayurvedic medicines produced by various companies and trust, which are shown, 
contain only very few medicinal products. There are thousands and thousands of the 
ayurvedic medicines are being produced, which are not listed. These companies and 
trust are commercialising the traditional knowledge without actually paying for the 
use of this intellectual property of the society. They are earning huge profits every 
year. This is a new form ofmisappropriation oftraditional knowledge and biopiracy, 
which has not been attracted the attention of those who advocate for TK protection. 
The trust and pharmaceutical companies are producing and selling the ayurvedic 
medicines under Drugs and Cosmetics Act. The authority under this Act, does not 
provide any safeguard to the traditional knowledge, from being misappropriated and 
commercially exploited without paying for the use of TK. Moreover, there is a scope 
to offer sufficient safeguards, but it is not being explored out by the authority. Hence 
it is suggested that the aforesaid practice has to be declared as biopiracy and illegal. It 
is also recommended that this type ofbusiness only can be allowed if it is ensured that 
they pay for the commercial use of traditional knowledge. 

CHAPTER IV dealing with an analytical study of the IPR law regime in U.S.A., 
U.K., Germany, Australia, Japan, India and some other countries for protection 
of traditional knowledge of medicinal plants, comes to conclude as follows (A). 
The patent laws oflndia, USA, UK, Germany and Japan have some ofthe very basic 
shortcomings of each of the legal frameworks. These shortcomings are some of the 
major constraints in the way of making of a fair and just intellectual property laws 
about patent aiming at protection of traditional knowledge of medicinal plants. Some 
of them are common in nature and present in all legal systems. Some of them are 
peculiar to a particular system different from others. The cumulative effect is that 



these are all leading towards the negation of the positive protection of existing public 
domain knowledge either for one reason or the other; or granting of patents 
disregarding the existence of 'prior art' in the subject; or no expressed or implied 
exclusion clause for written or unwritten traditional knowledge; or by non 
recognizing 'the written or oral description' as prior art; or though not granting IPR 
protection but allowing commercialization of existing public domain knowledge. As 
a result these laws are endorsing biopiracy in different ways. 

(B). There is a point needs to be explained to a new type ofbio-piracy which was not 
considered as bio-piracy as such in any of the countries. Inventions based on any 
existing knowledge either traditional or non-traditional are still patentable as long as 
they are novel and non-obvious in view of prior art. There would still be no 
requirement in patent law that inventors compensate the TK holders and non-TK 
holders or share benefits equally for sharing the existing knowledge to carry on 
research on and building something new or non-obvious. It is the utilization of 
knowledge which is in public domain and accessible to everyone. This is also an 
improved and sophisticated form of bio-piracy, is allowed all the countries including 
in India. This form of bio-piracy would continue as long as the ownership issue of 
traditional knowledge which is in public domain is settled (more specifically if 
ownership is not conferred on it) by going against the present concept of its free and 
easy availability and accessibility. But the patent laws which were analyzed in some 
of the foregoing paragraphs do not accept the present concept of 'public domain 
knowledge' as something objectionable and unjustified. There is no protection of the 
existing knowledge which is in public domain in the present intellectual property 
regime. Hence, there is a need to regulate original or non-original invention derived 
from existing knowledge. As long as public domain knowledge is used by anyone 
for the welfare of mankind without any profit motive, there must not be any 
restriction on its accessibility and utilization. But the moment inventors want to 
commercialize the invention, based on 'prior art' or 'public domain knowledge', the 
inventors have to pay for the use of existing knowledge. 

(C). There should be mass revocation of aU patents where there are written or oral 
traditional knowledge-prior art, compensation, punishment, and refund of profit, 
moratorium on future grants etc because it is a clear case of appropriation and bio
piracy-and for non-original inventions as the result of the use of public domain 
knowledge, either sharing of benefits or offering joint ownership. 

(D).If doctrine of 'public trust doctrine" of environmental law-a common law 
principle is applied in traditional knowledge protection, it will give a new direction 
and dimension. Like some of the natural resources of a country, century old oral or 
documented traditional knowledge of the medicinal values of Indian plants is the 
intellectual property of the society. The public authorities or the state are the trustees 
of this traditional knowledge. This doctrine imposes the three restrictions on 
government, first, the property must not only be used for a public purpose, but it 
must be held available for use by the general public; second, the property may not 



be sold, even for a fair cash equivalent, but it can be done for the greater benefit of 
the society or the people and third, property must be maintained in particular types of 
uses. With this jurisprudential approach, it would be easier to strongly protect, 
preserve and augment this TK oriented intellectual property. There is a paradigm 
shift to look at TK from two perspectives. First, there is no farther question of 
ownership over TK, rather it is a intellectual property under trust. Second, the 
custodians of TK may be indigenous community or society-they have to follow 
inter-generational equity, to preserve them for future generations. The governments 
would be under strict legal scrutiny for all its decisions about traditional knowledge. 
This is one of the viable ways to offer comprehensive positive and negative 
protection to the existing public domain traditional knowledge which has become the 
target of actual and imminent threat from the western new knowledge oriented IPR 
regime. This approach has the answer of all questions-conservation, augmentation of 
resources, development, sustainable use, taking action against biopiracy, regulating 
non-original inventions and innovations etc., regarding existing public domain 
traditional knowledge. 

(E). The definition of "invention", as given by TRIPs and developed countries is not 
properly applied by those countries. Those countries and TRIPS have changed the 
meaning of the term 'discovery' into 'invention' and creating all sorts of problems to 
the advantage of them. What they do in the name of 'invention', it is not 'invention' 
as such, but actually is 'discovery'. The bio-pirators are compelling to accept the 
discovery as an invention or rather by manipulating the legal framework get the 
'discovery' accepted as invention. If there is prior knowledge and information in 
different forms traditionally with the society or community or practice in the society, 
either documented or non-documented, how can it be 'invention'? Whatever they are 
doing it is just discovery, not invention. 

CHAPTER V is on the international legal framework relating to traditional 
knowledge of medicines from biological resources. The analysis of the relevant 
international laws in the field related with traditional knowledge protection, it can be 
reasonably inferred that international laws i.e. TRIPs, CBD, WIPO and EPO, are not 
mutually supplementary and complementary to each other. On all the major areas 
where there are serious concerns for the TK protection, these laws are conflicting with 
each other. This is so because, the international laws which pursue the policy of 
sufficient safeguards for the traditional knowledge associated with medicinal plants 
like CBD and WIPO are not comparatively binding in nature and there is no strong 
consensus among the developed and powerful countries to stop biopiracy or 
commercialisation of the TK, according to the CBD or WIPO recommendations. 
Ultimate success of CBO lies in its acceptance by USA and other developed 
countries, where biopiracy is taking place and reshaping or remodelling their legal 
frameworks with an object to stop biopiracy in any form. Moreover, its success lies 
also in the revocation of all existing wrongful patents on which there is 'prior art' of 
Indian traditional knowledge associated with medicinal plants and enforcing benefit-



sharing formula with the holders of such traditional knowledge. The role of WIPO is 
very encouraging in protecting the traditional knowledge of Indian herbal medicine. 
There are numbers of declarations and recommendations of WIPO which strongly 
advocates the protection of traditional knowledge. But actually it does not have any 
binding force unlikely to WTO. WIPO recommendations are just moral values in 
nature without any sanction worldwide. WIPO is striving very hard to have an 
international legal framework to protect traditional knowledge, but it is in its nascent 
stage and yet to take a binding legal shape throughout the world. EPC's role is also 
very encouraging for TK protection. This is because EPC recognises both formal and 
informal, both documented and non-documented i.e., foreign public use, as 'prior art'. 
Other international instrument like WTO-TRIPs is not in any way protects traditional 
knowledge related with medicinal plants. WTO-TRlPs is binding in nature and 
mandates so many do's and don'ts about IPR but it is silent on the issue ofTK. It does 
not recognise the traditional knowledge as another form of intellectual property. Even 
if there is traditional knowledge either formal or informal, the so called invention 
TRIPs allows the developed countries to consider it as novel and non-obvious. In this 
way, TRIPs encourages the developed countries to misappropriate the traditional 
knowledge with the help of patent. Hence, TRIPs is not fair, just, good or reasonable 
in this matter of TK protection and if this goes on, international law i.e. WTO-TRIPs 
will lose the faith and confidence of international community very soon. 

CHAPTER VI deals with a case study of turmeric and neem patent revocation 
and thereafter and concludes the following: (A). Turmeric and neem patent 
revocation cases are no doubt great and significant achievement but actually these are 
nothing. There are hundreds and thousands of traditional knowledge based patents are 
still operative all over the world-USA. Germany, Japan, Canada etc. The industrial 
houses-national and multinational corporations are commercialising TK and earning 
without paying substantial amount to the knowledge holders. Unless those patents are 
revoked, profits are returned, exemplary punishments are given, compensations are 
awarded, the object to have bio-piracy world cannot be achieved. 

(B). Unless it is ensured that any claim of invention; may be novel or non-obvious in 
nature, derived from traditional knowledge related biological resources in any form 
and in any manner, is not a subject matter of patent, the object will not be fulfilled. It 
means that knowledge in any form in public domain can be utilised for academic or 
research purposes but inventing something and its subsequent commercialisation 
cannot be allowed. Intellectual property law of all countries does not grant patent on 
public domain knowledge, it is good. But exploiting the present knowledge to get 
clues to build upon something, even if novel or non-obvious and commercialisation is 
allowed. It means paving the way for exploitation of PDK for personal gain. But if it 
is used for the benefit of the society, there should not be any objection. This is the 
correct approach to protect public domain knowledge. 



(C). Whatever India lost, it could have been substantially reduced, had Government's 
role been positive, had TKDL been established decades before. In spite all such 
unfairness in the legal frameworks of TRIPs and of other foreign countries, India 
could have challenged and got cancelled many bio-pirated patents by the legal use of 
very limited scopes of 'novelty' and 'non-obviousness' criterion. India failed to utilise 
those very limited opportunities. Moreover, after getting the leads from the traditional 
knowledge massive research works should have been started and completed, so that 
India could have documentation of the medicinal plants. Had the results of the 
medicinal values of plants i.e. non-original inventions been printed and published, the 
country could have protected the TK comparatively in a better way. 

CHAPTER VII's subject matter is march to evolve a legal framework for the 
protection of traditional knowledge associated with medicinal plants and it 
concludes that there are some common concerns of these countries for traditional 
knowledge protection, as day by day, their traditional knowledge is being taken away 
by foreign countries and companies. It is good that at least these countries have 
enacted special laws for traditional knowledge protection. It is really appreciable that 
these countries have come up with their own set of special laws to deal with 
biopiracy. There are so many good ideas in these laws. Yet there are some drawbacks 
and the laws vary from each other in various respects. This is due to the reason that 
either laws are the reflections of particular situations and special needs of those 
countries, a country's traditional knowledge may have some unique features different 
from others or the laws are in furtherance of the national policies of these countries, 
which were adopted after due consideration. Vision of the political establishments 
might be different from each other along with the standard and availability of legal 
expertise, hence is reflected in these laws. Aiming at the traditional knowledge 
protection, these countries thought it right to set various types of objectives to achieve 
that goal and conditioned their national laws also accordingly. These diverse aims and 
objects get reflected in their legal provisions. These laws have some persuasive values 
to persuade India to have a law on TK and shape its law. Some good provisions can 
be incorporated into the Indian legal framework. It is hoped that all TK enriched 
countries would be joining with this group. Its presence would be felt in the 
international forum; its voice would be stronger enough that cannot be ignored by the 
developed countries. They can work as a block and would be able to exert pressure on 
the world body to just strike down the biased laws. India does not feel any necessity 
to have such a law. In this context, at present there is no comprehensive positive law 
especially for traditional knowledge protection, preservation and its utilisation. 
Biological Diversity Act offers a very limited protection. Hence, it is suggested that 
India must have a sui generis effective law to safeguard and utilisation of its vast 
traditional knowledge. To make a model law for India, new, innovative, radical and 
comprehensive thinking are necessary. 

There is a necessity to have a uniform standard with some flexibility to suit the 
special needs of a particular country. This is because though TK per se has some 



common characteristics, face same types of challenges but each country has its own 
socio-cultural and economic environments which are different from others. Apart 
from those common grounds which have to be uniform in nature in all the national 
laws of each and every country, laws must be uniform. But in other matters there can 
be diversity. There must have some flexibility and relaxation to adjust and adapt with 
the particular social, scientific, economical and cultural environments oflndia. 

CHAPTER VIII deals with medicinal plants of Cooch Behar. The conclusions 
are: 

(A). TKDL documents show that only some medicinal plants of Cooch Behar find 
their mention in TKDL. It means that TKDL documentation process is not complete. 
If all the medicinal plants associated with traditional common knowledge are left out 
of TKDL documentation, only consequence is that there would be bio-piracy 
incidences. Hence, it is suggested that as early as possible documentation of all 
traditional knowledge associated with medicinal plants of Cooch Behar, must be 
completed. 

(B). It is also found that most of the medicinal plants of Cooch Behar associated with 
traditional knowledge, which people of this region have been applying for different 
treatment purposes, do not have any written description in any book or in any other 
printed material. As TKDL is basically deals with the documentation of the medicinal 
plants, where there are written descriptions, hence informal TK of Cooch Behar, is 
obviously left out. When people around the world are fighting to protect this huge 
informal knowledge of medicinal plants as part of IPR protection, there is no 
justification for not including this knowledge for documentation. TKDL should look 
into the matter and takes up for documentation of the informal traditional knowledge 
of Cooch Behar. Otherwise this treasure of vast knowledge either would be lost one 
day or it would be misappropriated in different ways. A thorough micro survey should 
be initiated to find out all unwritten informal common traditional knowledge from 
every comer ofthis country including CoochBehar. 

(C). There are village kabirajs i.e. ayurvedic practitioners, who do not want to 
disclose their knowledge about the medicinal values of the plants. They keep this 
knowledge very secretly only within their family members or within close confidants, 
who do not disclose to others. Take for example, at Nishiganj village of Cooch Behar 
some kabiraj do the treatment of broken bones. They use some medicinal plants, 
either leaf or root or whole part, no one knows that. The combinations of the parts or 
whole of the medicinal plants and method of preparing the herbal medicine are still 
not known. The researcher after a painstaking effort of several years got the 
information of one medicinal plant i.e. Harjor (Cissus quadrangularis) which is used 
as one important (probably the main element) item to treat broken bones. It has an 
inherent miraculous medicinal property to re-set the broken bones. There is no 
document about the medicinal value of this plant in TKDL. There have to be some 
special packages to encourage these knowledge holders to transfer their knowledge 



for further research and development which not only will benefit the whole mankind 
but also can document the knowledge to protect it strongly from bio-piracy. There has 
to be massive awareness campaign to dispel the fear from their minds. Otherwise, this 
vast knowledge will remain inaccessible for India. 

(d). Some plants of Cooch Behar become endangered. If immediately in-situ or ex
situ preservation measures are not taken, very soon these plants will not be available. 

(E). The traditional and common practices of applying any medicinal plant to treat 
some diseases, are not clinically tested in modem scientific laboratory by the 
researchers of various educational institutions. These results of the clinical trials 
would have been accepted and recognised by the foreign patent offices as conclusive 
proofs of 'prior art' i.e. existing knowledge and would have been considered before 
granting patents in their countries as well. 

(F). Finally, There is no such systematic study from the preliminary level up to 
documentation on each and every species of a particular medicinal plant, where a 
group is assigned to do the work with complete devotion only for that particular plant. 

Based on the above finding this research work arrives at a conclusion that the existing 
IPR regime is inadequate to offer protection to traditional knowledge, particularly 
medicinal plants. The national and international laws also conflict. Moreover 
international laws are in conflict with each other. Though at the macro level, there is 
conformity between national laws of two countries, but at the micro level, there is no 
uniformity. These situations have affected the right of equality, right to trade and right 
to life of those communities' (including the country) which possess the traditional 
knowledge and makes the following remarks. 

CHAPTER IX: CONCLUSION 

I.NEED FOR A SUI-GENERIS COMPREHENSIVE LAW FOR THE 
PROTECTION OF TRADITIONAL KNOWLEDGE RIGHTS 

Law is a living subject. It is dynamic in nature. If the law does not respond to the 
qualitative and quantitative changes of the society positively or the reasonable 
expectations and the serious concerns of the society in this tends-to-be-globalised 
world, it would frustrate the society and would lose its necessity as well. Law is either 
a tool to initiate and bring changes or a mechanism to command the changes in the 
society. There might be new problems, new demands in the society which are quite 
naturaL Law should keep pace with the changing contours of time and space. Without 
confining the TRIPS within a narrow limit and further preventing the natural 
development of internationaliPR law, to address the basic concerns of the traditional 
knowledge enriched developing countries, a new and dynamic IPR law has to be 
framed. This is the need and demand of the hour. 



A paradigm shift of perspective is required for addressing the issue of protection of 
traditional knowledge. New models and new thinking on IP will have to be envisioned 
to accomplish this. The issue of 'protection' of traditional knowledge needs to be 
looked at from two perspectives, the 'protection' may be granted to exclude the 
unauthorized use by third parties of the protected information. On the other hand, the 
'protection' also means to preserve traditional knowledge from uses that may erode it. 
Time has come to think about the protection methods radically and according to new 
pedagogy. This research work with a missionary's zeal emphasises the need tohave a 
comprehensive positive IPR protection of traditional knowledge of Indian medicinal 
plants which also takes into account the defensive or negative measures. There is 
some other purpose of positive IPR for traditional knowledge of medicinal plants. 
This kind of positive IPR is more important in a knowledge based economy. What is 
the use of this traditional knowledge-a gift of the earlier generations to the present and 
future generations, if it does not utilise for the economic benefit of the country? What 
is the use of this knowledge if it does not bring development in the lives of the people 
of the country? What is the use of such knowledge if it is not preserved and further 
development through systematic research? Without denying the importance of other 
laws, there is no alternative way other than a separate and special law on the subject 
itself, to have more specificity and clarity which would focus the uniqueness 
associated with the intellectual property of the community or the country. Dr. 
Vandana Shiva in her book 'Patents: Myths and Reality' demands that "this diversity 
of knowledge needs to be recognised and respected and a pluralistic IPR regime needs 
to be evolved which makes it possible to recognise and respect indigenous knowledge 
and protect the indigenous knowledge systems and practices and livelihood based on 
it. We, therefore, need diverse legal regimes to protect the diverse knowledge systems 
andthe diverse communities."1 

Time has come to think about the protection methods radically and according to new 
pedagogy. This research work with a missionary's zeal emphasises the need to have a 
comprehensive positive IPR protection of traditional knowledge of Indian medicinal 
plants which also takes into account the defensive or negative measures for the first 
time. There is some other purpose of positive IPR for traditional knowledge of 
medicinal plants. This kind of positive IPR is more important in a knowledge based 
economy. What is the use of this traditional knowledge-a gift of the earlier 
generations to the present and future generations, if it does not utilise for the 
economic benefit of the country? What is the use of this knowledge if it does not 
bring development in the lives of the people of the country? What is the use of such 
knowledge if it is not preserved and further development through systematic research? 

A true globalised world needs a strong IPR law for TK enriched countries including 
India, to protect traditional knowledge of medicinal plants, where no country should 

1 Dr. Vandana Shiva, 'Patents: Myths and Reality' in "Biopiracy" Penguin Books, 
New Delhi, 200 I, Page-51. 



benefit at the cost of others. Without denying the importance of other laws, there is no 
alternative way other than a separate and special law on the subject itself, to have 
more specificity and clarity which would focus the uniqueness associated with the 
intellectual property of the community or the country. Dr. Vandana Shiva in her book 
'Patents: Myths and Reality' demands that "this diversity of knowledge needs to be 
recognised and respected and a pluralistic IPR regime needs to be evolved which 
makes it possible to recognise and respect indigenous knowledge and protect the 
indigenous knowledge systems and practices and livelihood based on it. We, 
therefore, need diverse legal regimes to protect the diverse knowledge systems and the 
diverse communities."2 

Keeping in mind these, apart from those common concerns which India shares with 
these TK enriched countries and expects to be combated jointly with similar 
approaches, India has some special needs to get special protection in some areas. As 
its problems are different it needs to be addressed separately, have some prospects 
needs to be explored adequately. At present there is no such special law to protect 
traditional knowledge associated with medicinal plants in India. There are different 
legislations which could offer some sort of protection, but these are very limited in 
nature. India's traditional knowledge of medicinal plants must get a sui-generis and 
comprehensive positive and defensive or negative IPR protection which takes into 
account the society oriented knowledge and where 'prior art' -either within public 
domain or non-public domain, is fully protected. With this it will be ensured that 
knowledge be utilised for economic benefits of the society without the vulnerability of 
being misappropriated. Moreover, the contents of 'positive protection' would also be 
manifold. Moreover, from the standpoint of this research work, there has to be some 
more new and extra considerations on theoretical and practical matters to be 
incorporated while framing a model law on this subject. As was emphasised in earlier 
discussions, there are some fundamental premises for a model law of traditional 
knowledge to be build upon for India. This is not to say that there cannot be any 
further criticism and improvement of these ideas and suggestions. Actual test of an 
effective system lies in its proper and speedy application and how much it is 
contributing to knowledge based economy. The concept of protection has very broad 
connotations. There should be some kind of positive IPR as well to cover a 
comprehensive protection formula. This kind of positive IPR is more important in a 
knowledge based economy and preservation, improvement perspectives. If this broad 
concept is not accepted, protection of medicinal plants would lose its purpose and the 
protection would be incomplete. Revoking patents and revoking petty patents or 
withdrawal of patent applications after challenge, are defensive or negative in nature. 
Comprehensive protection should not include this negative approach. It is very limited 
in nature. Followings are the facets of comprehensive positive protection of 
traditional knowledge associated with medicinal plants. 

2 Ibid, Page 51 . 



II. RECOMMENDATIONS FOR A MODEL LAW TO PROTECT 
TRADITIONAL KNOWLEDGE OF MEDICINAL PLANTS 

A.RECOGNITION OF V ARlO US KINDS OF POSITIVE AND PRO-ACTIVE 
INTELLECTUAL PROPERTY RIGHTS TO THE COMMUNITY OR THE 

SOCIETY 

(I). DEFINITION OF TRADITIONAL KNOWLEDGE OF SOCIETY OR 
COMMUNTY 

No definition has been given to this traditional knowledge associated with medicinal 
plants India. The very object of the definition is to correctly show the perfect nature 
and essential characteristics of any particular thing-tangible or intangible. Keeping in 
mind this, it is suggested that 'intellectual property rights' be divided in to two 
categories; first is 'individual intellectual property rights' and the second is 'collective 
intellectual property rights'. The traditional knowledge of medicinal values of Indian 
plants can come within the purview of the second category of intellectual property 
rights. 'Collective Intellectual Property Right' is appropriate to name this unique 
property and right over it. This new definition of 'collective intellectual property' 
reflects the unique nature and characteristics of such traditional knowledge. 

(II). EXPLORING CRITERION FOR THIS SUI GENERIS COLLECTIVE 
INTELLECTUAL PROPERTY 

If traditional knowledge of medicinal plants or genetic resources does not fit in 
present legal framework of patent, what is wrong in it to create another new IPR to 
give traditional knowledge an appropriate legal protection? The fact is that present 
conventional criterion of novelty or non-obviousness cannot positively depict the 
unique collective knowledge of the society. If it does not fit in the present legal 
framework, it does not necessarily mean that it cannot get protection. If it does not 
fulfil the criteria of novelty, non-obviousness, it is better notto try it to avoid a misfit. 
Just another new law is to be created to give a match to this new 'collective 
intellectual property.' As it has its own name, it will have its own definition, 
exceptions, essential elements and extent of protection, cause and consequence of 
violation. This is the way law develops to cater the needs of the changing time and 
space. This is the way a new law is enacted to give justice to the people. Next task is 
to determine the criterion of this second category of intellectual property rights. The 
proposed criterion to find and determine the 'collective intellectual property rights' 
about medicinal values of the plants: (1). There is a knowledge about the proved 
medicinal value of a plant; (2). The knowledge is unique to the world; (3). This 
knowledge is the result of research and experience in different ways; (4). The 
knowledge is held, preserved and identified by a tribal community, village community 
or the society of the country in general; or (5). The knowledge is distinctively 
associated with the above mentioned societies and transmitted in a traditional and 



intergenerational context; (6). In both the cases the knowledge by the tribal or village 
community and the society in general, is held since time immemorial or is innovated 
on the centuries old TK; (7). The knowledge is transcribed in the ancient books and 
scriptures in any Indian languages; or, (8). People are well aware or apply the 
knowledge through the natural use of the extracts of one or more parts of the 
medicinal plants in their day to day lives to cure ailments or to have resistance power 
i.e. the knowledge is in public use, though undocumented. 

(Ill). COMMERCIAL UTILISATION OF TRADITIONAL KNOWLEDGE 

Knowledge is and will be produced in order to be sold, it is and will be consumed in 
order to be valorized in a new production: in both cases, the goal is exchange. 
Knowledge ceases to be an end itself, it loses its 'use-value. ' 3 There is a need for fair 
commercialisation of the all the traditional knowledge related herbal medicines. It is 
for the sake of economic development of the country or society and welfare of the 
people. Community based or society based traditional knowledge of medicinal plants 
should be utilised commercially. This positive IPR law would be granted in favour of 
the state i.e. government or the community. Accordingly, state or community should 
have an exclusive right over the traditional knowledge of the medicinal value of a 
plant. There has to be . an institutionalised system where the state through its 
instrumentalities can commercially use and utilise that knowledge. The state on its 
own can manufacture the herbal medicine in the state-run factories; can sell the herbal 
medicines in the national and international markets. It can allow others to 
commercially utilise the knowledge who are interested in doing that. They also can 
encourage the national and multinational companies to commercially utilise the 
knowledge in different ways. In that case, whosoever wants to do business or are 
doing business in any fonn, either production of medicine from extracts of medicinal 
plants or selling, have to pay for that. This is not only for foreign multi-national 
companies but also for national companies as well. For all these matters, the 
responsibilities will be with the traditional knowledge protection authorities. 
Commercialisation of it through a benefit sharing arrangement with the holders of the 
traditional knowledge and entrepreneur is one of the ways to do that. But best way is 
to commercialise the traditional knowledge of herbal medicine in different ways
production of the herbal medicine and market them, on its own by the government of 
India or the state governments by forming and incorporating companies. It would be 
the responsibility and function of the government, to establish manufacturing units for 
production and spreading network for marketing. Instead of depending upon others, 
state should come forward for the utilisation of the traditional knowledge and generate 

3 Lyotard. J.F as referred by Johanna Gibson, "Emerging Issues in Intellectual 
Property, Trade, Technology and Market Freedom: Essays in Honour of Herchel 
Smith", in 'Knowlegde and Other Values-Intellectual property and the limitations for 
traditional knowledge', edited by 0. Westkarnp, published by Edward Elgar 
Publishing Ltd., U.K., 2007. 



income. If fruits of the traditional knowledge associated with medicinal plants are not 
enjoyed by the society or the country, then intellectual property right is for what? As 
in case of'individual intellectual property' i.e. patent, the patentee has the sole owner, 
has the power to commercialise and he does it and gets the income, similarly, in case 
of 'collective intellectual property' state will have to do the same thing. This is 
protection i.e. positive protection in the knowledge based economy of India. As CBD 
empowers the state to have the sovereign right over the biological resources 
associated with traditional knowledge, it can commercialise the 'collective intellectual 
property' of the tribal or village community over their traditional knowledge if they 
agree or if are not in a position to do so. The point is that recognition of this sui
generis collective IPR, subsequent grant of IPR and then not commercialising, will 
not be allowed. If it is not possible, only then by entering a benefit sharing 
arrangement, the traditional knowledge can be utilised by others. 

(IV). EQUITABLE BENEFIT SHARING 

The idea of an equitable balancing of interests is common to many legal systems. In 
IP law, this is often phrased in terms of a balancing of the interests of right holders 
and the general public. Benefit sharing formula is a form of equitable balancing of 
interests. According to this principle, the TK holders would receive an equitable share 
of the benefits that arise from the use of the TK, which may be expressed in terms of a 
compensatory payment, or other non-monetary benefits. An entitlement to equitable 
benefit-sharing may be particularly appropriate in situations where exclusive property 
rights are considered inappropriate. The issue of benefit sharing needs to be assessed 
and calculated in a systemic way, both at the level of taking indigenous knowledge for 
utilisation and at the level of later pushing it out through aggressive marketing of 
medicinal products throughout the world. In case of utilisation of traditional 
knowledge, the users have to follow a benefit sharing formula with the holders of the 
traditional knowledge or in case of state, with the state out of the incomes and profits, 
generated from the use of medicinal plants as medicines. 

According to this new and positive IPR protection system, no one should be allowed 
to utilise the traditional knowledge about medicinal plants for profit making without 
sharing at least 50% of the profits with the holders of the knowledge. At present there 
is no such system of benefit-sharing with the government, by the business and 
industrial houses, for the use ofthe medicinal plants though they have got a lead from 
the traditional knowledge. There is only one exception to 'Jeevani' drug and benefit
sharing formula with the community. While transferring the technology for 
production of the drug to the pharmaceutical firm, TBGRI agreed to share the license 
fee and royalty with the "Kani" tribe of western-ghat in Thiruvananthapuram of 
Kerala, on a fifty-fifty basis. 



BENEFIT SHARING FORMULA: THE 'JEEV ANI' AND 'KANI TRIBES'4 

The Kani tribals belong to a traditionally nomadic community, who now lead a 
primarily settled life in the forests of the Agasthyamalai hills of the Western Ghats (a 
mountain range along south-western India) in the Thiruvananthapuram district of 
Kerala. The Kanis, numbering around 16,000, live in several tribal hamlets, each 
consisting of 10 to 20 families dispersed in and around the forest areas of 
Thiruvananthapuram district. These Kanis do not constitute a cohesive unit, although 
they do share certain common characteristics and practices. Kanis are the traditional 
collectors of non-timber forest products from the forest. Living close to nature, the 
Kanis have acquired unique knowledge about the use of the resources, particularly the 
biological resources around them. 

In December 1987, a team of Scientists working on the All India Co-ordinated 
Research Project on Ethnobiology (AICRPE) led by Dr. P. Pushpangadan was 
trekking through the tropical forests of Agasthyar hills. They were surveying the 
'Kani' tribal settlements and got exhausted after a while. This team was 
accompanied by a few 'Kani' tribesmen as guides, who surprisingly remained 
energetic and agile. They occasionally would munch some small blackish fruits. One 
of them offered a few of these fruits to the team pointing out that if they ate those, 
they could go on trekking without fatigue. And that is what happened to the AICRPE 
team, after they had followed their advice. It was later that the 'Kani' tribesmen 
introduced the 'magical' plant, which was subsequently identified as Trichopus 
zeylanicus ssp. travancoricus. 

Detailed chemical and pharmacological investigations showed that the leaf of the 
plant contained various glycolipids and some other non-steroidal compounds with 
profound adaptogenic and immuno-enhancing properties. The fruits showed mainly 
anti-fatigue properties. Tropical Botanical Garden Research Institute (TBGRI), was 
successful in developing a scientifically validated and standardized herbal drug, based 
on the tribal lead. The drug was named as 'Jeevani' and it was released for 
commercial production in 1995 in Arya Vaidya Pharmacy. While transferring the 
technology for production of the drug to the pharmaceutical firm, TBGRI agreed to 
share the license fee and royalty with the tribal community on a fifty-fifty basis. 

The prime concern of the tribals in the beginning was to evolve a viable mechanism 
for receiving such funds. With the help of TBGRI, some government officials and 
NGOs, the tribals formed a registered trust. About 60% ofthe Kani families ofKerala 
are members of this trust. From February 99, the amount due to them has been 

4 A verbatim transcription from Prof. Mashelkar's article-R.A.Mashelkar, 
"Intellectual Property Rights and the Third World" Vol. 7, No.4, Journal of 
Intellectual Property Rights, Page 312, July 2002. 



transferred to this Trust with an understanding that the interest accrued from this 
amount alone can be used for the welfare activities of the Kani tribe. 

TBGRI has trained 25 tribal families to cultivate the plant in around their dwellings 
in the forest. In the first year itself, each family earned about Rs.8, 000 on sale of 
leaves from cultivation of T -zeylanicus in half-hectare area by each family. But 
unfortunately the forest department objected to the cultivation with the plea that the 
tribals may remove the plants from the natural population of this species in the forests 
and thereby make it endangered. It is understood that this problem has now been 
resolved and the Forest department has recently approved the cultivation of this plant. 
It is significant to note that while the issue of material transfer and benefit sharing was 
discussed and debated after convention of Biological Diversity (CBD), India has 
already pioneered one of the first models. 

(V). SUSTAINABLE USE OF THE RESOURCES 

At the time of commercial utilisation or non-commercialisation of the traditional 
knowledge associated with medicinal plants, it is to be kept in mind that the bio
logical resources which are being used for the preparation of herbal medicines, are 
very limited or might be exhausted if not used quite sustainably, keeping a part for 
the future generations. These genetic materials or the biological resources will be 
exhausted one day if simultaneous augmentation through plantation does not take 
place to compensate the earlier uses and to meet the future needs of the herbal 
medicines. So, sustainable use is such a mechanism which ensures preserving, 
augmenting and keeping the resources for the future generations and future needs, 
without destroying and. damaging the environment. There has to be a restriction on the 
indiscriminate use of the biological resources by anybody. Otherwise traditional 
knowledge would remain, but there would not be any medicinal plants in India. 

(VI). ENLARGEMENT OF 'PRIOR ART' CONCEPT WHICH INCLUDES 
FORMAl, AND NON-FORMAL DOCUMENTS 

It is also true that in the present legislative framework, sometimes a patent can be 
cancelled if there exists well documented prior art. But Informal 'prior art' cannot 
lead to a patent revocation in all the countries. According to Indian law, anyone either 
Indian or foreigner including the Government of India or any state government itself, 
cannot obtain an Indian patent on medicinal property of a plant if there is traditional 
knowledge existing prior to patenting, either formal or non-formal. Patent is not 
granted in favour of the community also, who are the holders of TK of a particular 
medicinal plant. This is due to the reason that they are not the in venters of that; they 
are just preservers of that knowledge. They have not added some new and novel value 
to the existing knowledge in the world. Hence it is suggested that 'prior art' concept 
to be widened to include informal and non-documented 'prior art' which are in public 
use. 



(VII). GRANTING OF COLLECTIVE INTELLECTUAL PROPERTY RIGHT 
TO THE COMMUNITY OR THE STATE 

The traditional community or the society in general must have an intellectual property 
right over traditional knowledge. Accordingly, state or community should have an 
exclusive right over the traditional knowledge about the medicinal values of the 
plants. This can be achieved ifthe IPR in the form and name of 'collective intellectual 
property rights' is granted to the tribal or village community if the traditional 
knowledge is exclusively identified with that community. In other cases, where the 
traditional knowledge is not identified with the communities, for its general nature, 
'collective intellectual property rights' is to be granted to the country or the society at 
large. With this, there will be seen a paradigm shift in the ownership pattern of the 
intellectual property right for the first time. With this also, for the first time, collective 
ownership over the century old traditional knowledge related intellectual property 
rights, on the herbal medicine, will be recognised. 

(VIII). LINKAGE O.F TRADITIONAL KNOWLEDGE WITH MODERN 
SCIENCE 

The methods of diagnosis and treatment either preventive or precautionary have been 
developed for the last and this century. The main reason for such tremendous success 
of modem allopathic system is its reliance on modem science-physics, chemistry, 
biology, bio-technology etc. and taking of assistance from these subjects. Just 
opposite has happened in India regarding ayurveda and herbal medicine i.e. traditional 
knowledge. Modem sciences such as physics, chemistry, biology or bio-technology 
do not have much place for the diagnosis, treatment and use of medicine and the 
continuous development of the subject itself. This is the main reason that western 
medical science is so developed and Indian traditional knowledge with medical 
science is lagging behind and cannot compete with. In spite of all its potentialities to 
have a science base and medicine being without side effects which can offer complete 
curative and preventive methods of treatment, it is not as popular as western medical 
science worldwide and preferred as the first option the way it should have been. So, 
there has to have a linkage of traditional knowledge with modern science. Traditional 
knowledge of India associated with medical science and the use of whole or various 
parts of medicinal plants must take assistance for research and development from 
modern sciences. Prof. R.A.Mashelkar has also echoed the same thing in one of his 
articles recently. He has observed that "201

h Century has revealed some of the greatest 
insights into our understanding of life at increasingly higher levels of organization -
molecular, sub cellular, organelles, cells, tissues, organs, organisms, species and 
ecosystems -the most remarkable feature of modem medicine is its close integration 
with the basic sciences -physics, chemistry and biology. For example, we would not 
have had 'gene therapy' a new frontier of modern medicine, if the structure of DNA 
was not known, which itself has been possible due to the structural elucidation 
achieved X-ray diffraction, the contribution ofthe modern physics advances whereas 



the connection between modem medicine and modern science was always strong, the 
connection between modern science and traditional medicine, including Ayurveda has 
been poor. And so has been there a poor connection between modern medicine and 
traditional medicine. India can benefit enormously, if it can build a golden triangle 
between traditional medicine, modern medicine and modern science. In this lecture, I 
will make a case for this golden triangle. 5 

(IX). PRIOR INFORMED AND FAIR CONCENT 

According to the principle of prior informed consent (PIC), TK holders should be 
fully consulted before their knowledge is accessed or used by third parties and an 
agreement should be reached on appropriate terms; they should also be fully informed 
about the consequences ofthe intended use. The agreed scope of use may be set out in 
contracts, licenses or agreements, which would also specify how benefits arising from 
the use of the TK should be shared. In this context, the right to information is very 
much pertinent and significant. This right to information is the sine-qua-non for valid 
and fair consent of the holders of the traditional knowledge. That is why, right to 
information is stressed upon with so much of importance. Unless the holders of the 
traditional knowledge know all the terms and conditions about the utilisation of the 
traditional knowledge by any person or company, it is impossible to give a valid 
consent for commercial arrangement with traditional knowledge of medicinal plants. 
Likely to this, the terms and conditions of such an arrangement must be fair and 
reasonable which will benefit both the parties or in any way will not deprive the 
holders of the traditional knowledge. It will not be seen that the persons or the 
companies with their money power and with the strong support of their governments, 
in the name of 'prior informed consent' uses it as a mechanism of exploitation and 
thrust their terms and conditions upon the traditional knowledge holders. Hence, 
fairness and reasonableness are to be brought in the terms and conditions, where 
informed consent is to be exercised. It is suggested that a standard set of terms and 
condition has to be evolved, which will be followed at the time of negotiations and 
giving of consent by the traditional knowledge holders. It also should take into 
account the consequence of violation ofthe terms and conditions by any party. This is 
very important for the enforcement of such contract. 

(X). DURATION OF THE RIGHT AND EXCEPTIONS 

Duration of this benefit-sharing agreement is another issue which needs to be looked 
into differently. In general the IPR protection is available for some years. After that it 

5 Prof. R.A Mashelkar, "On Building a Golden Traingle between Traditional 
Medicine, Modern Medicine and Modern Science", a speech delivered on 251

h May, 
2003. Available at 
http://www .csir.res.in/Externai/Heads/aboutcsir/leaders/DG/DG%20speech%20 l.htm. 
Visited on 21st June, 2011, at 4.15 PM. 



becomes public domain knowledge; thereafter no question of further giving of royalty 
does arise. Without giving royalty profit making out of the invention of somebody is 
allowed. But as the traditional knowledge per se is not the invention of a particular 
individual, benefit sharing either with the commuqity or with the society, cannot be 
limited for twenty years or thirty years. It should continue as long as there is a 
commercial use of the medicinal plants to produce and sale herbal medicines by 
anyone. Moreover, if the commercial utilisation of the biological resources associated 
with traditional knowledge, if done by the state through its instrumentalities directly, 
profit making out of the traditional knowledge for the general public will continue 
forever, without any kind of time limit. As long as there would be commercial 
exploitation of the existing traditional knowledge by others, the benefit sharing would 
continue and as long as the holders of the knowledge can do, profit making would be 
allowed. This is one exception to the general rule of conventional IPR protection. 

(XI). PROTECTION OF EXISTING KNOWLEDGE IN PUBLIC DOMAIN 

One of the serious shortcomings of the existing legal framework of the IPR, is that it 
does not protect of the existing knowledge i.e. prior art, which are in the public 
domain and not in the public domain. Moreover, it is also not providing incentives for 
conserving existing knowledge which is in the so-called public domain. Rather, it is 
encouraging to commercial exploitation of the existing knowledge without paying 
anything for the use of the same. Actually 'existing knowledge' by whatever name it 
can be termed, does not have any protection in the existing IPR legal framework 
There cannot be any problem if it is used for the benefit and welfare of the people 
without any monetary consideration by anyone, anywhere in the world which is to be 
accepted. Upto invention level, anyone can utilise the existing knowledge which is in 
public domain, for research purposes, there should not be any restriction. But the 
moment he wants to have an IPR protection over his invention even if there is 
complete and absolute novelty and non-obviousness in his invention. Though the 
invention may be an original invention, he has to pay for the utilisation of existing 
knowledge-either traditional or individuaL This is because the original invention was 
built upon the existing knowledge. This is the only one way, a model IPR law has to 
protect the existing public domain knowledge. This is completely a new dimension to 
the present legal frameworks of IPR of all the countries including India. Profit
making, has to be stopped in the name of public domain. The whole concept of public 
domain knowledge which everyone can experiment, use, commercialise according to 
TRIPS agreement, must be revisited. Public domain knowledge is for public charity, 
not for profit. The entire notion of intellectual property has been framed all over the 
world in such way, so that the developed countries get more mileage for their 
advanced technology and all the countries in the world have fallen in their trap by 
accepting those fundamental principles as fundamental and eternal. To get the lead to 
invent something from 'a pre-existing knowledge in public domain' must to valued 
and recognised. Public domain knowledge may be for public use for public purpose 
not for individual use for profit making. Knowledge of thousands and thousand years 



gathered from experiment and research is just robbed in a fraction of seconds. 'Public 
domain knowledge' has become an instrument of exploitation; to exploit the 
developing worlds. Moreover, what is the extent of 'public domain knowledge'? How 
does 'public domain knowledge' of a country become 'public domain knowledge' of 
another country like America or Japan etc. If it is 'public domain knowledge', it must 
have a country of origin of its own and it is the knowledge of that country. This does 
not have any logic, any rationality. Whole gamut of the issues about the "public 
domain knowledge" has to be changed and modified. This is the strong demand of the 
time to make the IPR law, reasonable and intelligible. There is a group of people who 
actually conserved and developed the knowledge just do not get anything and have to 
sacrifice their knowledge for others and there is another group of blessed people who 
would make huge profit out of it. This is a wholly non-sensical law. It means that 
"public domain knowledge' is not protected at the national and international level by 
the accepted IPR jurisprudence. It is a long, deliberate plan and sinister design of the 
developed countries to get it planted in the IPR legal frameworks of all the countries. 
Though same kind provision about 'public domain knowledge' is in the IPR laws of 
all the developed countries, but it is the developed countries can take advantage of it 
The developing countries will bite the dusts and fruits of their research works will be 
eaten by the developed countries. Due to their technological advancements, the 
developed countries can do more research and find something novel and non-obvious 
subject matter out of the public domain existing knowledge, which is not possible fbr 
the developing countries in that extent. The very object of 'public domain knowledge' 
is that the fruits of the intellectual property when it becomes the property of the 
society after some years of commercialisation would be enjoyed by everybody. No 
further commercialisation would be allowed by anybody. If that is the objective, by 
utilising the 'prior art' after it becomes 'public domain knowledge', if somebody 
invents something and wants to commercialise it for profit, how can it be allowed? 
That would frustrate the very object of such type of arrangement. As was said earlier, 
if it is used for non-profit motive, there is nothing wrong to allow it. Hence it is 
recommended that this existing 'public domain knowledge' and 'non-public domain 
knowledge' and its use for commercial purposes have to be relooked into with this 
type of amendments in the proposed IPR law for the traditional knowledge associated 
with Indian medicinal plants. 

(Xll). NON-ORIGINAL INVENTION BASED ON EARLIER KNOWLEDGE 
SHOULD NOT GET PATENT PROTECTION 

Existing knowledge is of two types; some of them are in the public domain and some 
of them are not. Likely to original invention based on study band research of existing 
knowledge, there is another type of non-original invention. In this type of invention, 
the researchers or so called inventers actually get the actual leads and basic J 

informations from the existing traditional or non-traditional knowledge of various j 
subject matters i.e. associated with century old herbal medicinal knowledge of j 
Indians. After getting the actual leads or the basic informations that this particular j 
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plant is with some confirmed medicinal values against some diseases, they confirm it 
again at the micro level bio-chemically in the modem state of the art scientific 
laboratories and through clinical trials, find the main genetic materials which have the 
capacity to cure and prevent the disease either from the leaf, or root or bark or stem or 
flower or shoot etc. They isolate those genetic materials and claim that it is the novel 
and non-obviousness invention. They do it sometimes suppressing the existing 
traditional knowledge and sometimes referring it as public domain knowledge, go for 
IPR protection i.e. patent. They start commercialising of it in national and 
international markets. This is not actually a novel and non-obvious invention rather 
unfair and unethical exploitation of 'existing knowledge' or 'prior art' which is in 
public domain for a couple of centuries. The general Indians and in some cases some 
specific communities know the use of these medicinal plants; some of them are 
written in ancient books or some of them are only in the public use since time 
immemorial. This type of unjustified and unreasonable use, exploitation and 
commercialisation of public domain knowledge i.e. traditional knowledge of 
medicinal plants somewhere has to be stopped in the name of exception to IPR. Hence 
it is suggested that the sui-generis law of traditional knowledge of medicinal plants 
must make it a point that above mentioned use of existing public domain or non
public domain traditional knowledge will not be allowed. It might be allowed if a fair 
benefit-sharing arrangement is reached between the holders of the traditional 
knowledge and the commercial users. But it is also to be ensured that study and 
research or even use for the benefit of general public without any kind of profit 
making will be allowed. The distinction between utilisation of existing knowledge and 
non-original invention is very important. The former is the using the existing 
knowledge to make a truly novel and non-obviousness invention. The latter is taking 
of information from the existing knowledge and subsequently confirming it. But in 
both the cases, it is utilisation of TK, hence to be paid for it. 

(XIII). IN SITU AND EX SITU CONSERVATION OF THE MEDICINAL 
PLANTS TO PROTECT FROM EXTINCTION 

Protection aspect of the medicinal plants is as important as the protection of 
traditional knowledge. The medicinal plants are grown in a particular environment
temperature, sunlight, humidity, rainfall, soil condition and they are grown with some 
special characteristics in their genetic materials. These genetic materials actually are 
the main reasons for the medicinal values of these plants which can cure ailments or 
are disease resistant in nature. The plants are conditioned with genetic materials in 
such a way that they must have the medicinal values; one of the reasons is that they 
are grown up in a particular type of environment. If they are grown up in a different 
environment, they might not have those medicinal values in themselves. Now the 
serious issue is that excessive and non-sustainable use of the medicinal plants to 
extract the genetic materials are posing a serious threat to their availability in nature, 
in expected quantity, keeping in mind the needs of the present and the future. People 
need medicinal plants and they need them in sufficient quantity for the treatment. As 



the demands of the herbal and natural medicine are rising day by day all over the 
world because of their zero side-effects and their wonderful positive results on the 
patients, the demands of the medicinal plants will go up in near future. In this context, 
it is suggested that the model law on traditional knowledge must take into account the 
in-situ and ex-situ conservation of the endangered species of the medicinal plants 
together with the augmentation of the present quantity of all the Indian medicinal 
plants through different types of schemes at the grass root level. Otherwise what 
would happen that there would be traditional knowledge but no medicinal plants or 
less quantity of medicinal plants. The conservation aspect of medicinal plants must 
also take account the indiscriminate export of various medicinal plants in the 
international markets which are going on legally and illegally. This export business of 
medicinal plants is one ofthe threats to the availability of medicinal plants. 

(XIV).CREATION OF TRADITIONAL KNOWLEDGE FUND AND ITS 
UTILISATION 

The income generated by the commercial utilisation of the traditional knowledge 
associated with medicinal plants, either by the government or by others, has to be 
utilised for ensuring the basic needs of the people living below poverty line (BPL) i.e. 
health, pure drinking water, education, road, construction of the houses, sanitation, 
financial assistance for livelihood etc. The income generated by the communities 
themselves, will have to be utilised for the development of those communities only, 
which will be decided by themselves, according to the government guidelines. 

(XV). DOCUMENTATION AND RESEARCH 

First issue is complete documentation of traditional knowledge associated with 
medicinal plants. Without belittling the achievement and contribution of TKDL in 
preventing bio-piracy of Indian traditional knowledge about herbal medicine, it is 
suggested there is much scope for further improvement. It is because of TKDL, so 
many companies had to withdraw their patent applications. Patent offices of so many 
countries could not grant patents in recent past. Due to TKDL, India got the turmeric 
patent revoked by USPTO. What is lacking in TKDL is that it does not document the 
informal existing traditional knowledge regarding the public use of the medicinal 
plants in different remote areas of this country. Hence it is recommended that second 
phase of TKDL documentation should start. It must include the informal existing 
traditional knowledge within the documentation programme. This is very important 
because the second category of knowledge is more vulnerable than the first category 
of knowledge. Moreover, if it is counted properly, it would be found that 
approximately half of the traditional knowledge belongs to the informal existing 
traditional knowledge for which there is no written document; but everything is in 
public use. While going for the documentation of traditional knowledge, it has to face 
one serious problem. There are traditional or village communities or village ayurvedic 
practioners keep the informations about the use of medicinal plants and its method, 



secret; they do not disclose these infonnations to anyone. This will be the uphill task 
for TKDL persons to get the information. For that reason, awareness programme, 
encouraging economic packages are very much essential to encourage and impress 
upon those people to disclose the infonnations. 
Next issue is fundamental research. India needs serious research on traditional 
knowledge. Basically research serves two purposes. Firstly, getting the basic 
informations and leads about the medicinal value of a particular plant, a systematic 
research has to be started in the modem state of the art laboratories. It would find out 
the actual genetic materials which have the capacity to cure ailments, their DNA 
finger printings, their chemical components, chemical reasons for these types of 
medicinal values. It would experiment through clinical trials the results of applying 
the herbal medicines. Through this process, the research would conf1m1 and reconfirm 
the medicinal values of these medicinal plants which can result in a very good 
documentation according to TRIPs method. This method of a fresh and modern 
research on the medicinal values of the Indian plants will also open up new areas of 
research. As a result some new informations about some other genetic materials with 
some more medicinal values might be found out; these new and novel tindings in tum 
would enrich the existing traditional knowledge. It is suggested that it should be made 
mandatory as integral part of positive protection to initiate research in this way. 
Without research, there is no improvement of existing traditional knowledge; without 
improvement, there cannot be any positive protection of traditional knowledge. 
Through research outcomes, if values are not added to the existing level of traditional 
knowledge, then protection becomes meaningless. This dynamic part of traditional 
knowledge is pointed out by WIPO: "it is the relationship with the community that 
makes it "traditional". TK is being created every day, and evolves as individuals and 
communities respond to the challenges posed by their social environment. This 
contemporary aspect is further justification for legal protection. It is not only desirable 
to develop a protection policy that documents and preserves TK created in the past, 
which may be on the brink of disappearance; it is also important to consider how to 
respect and sustain the development and dissemination of further TK that arises from 
continuing use of TK systems."6 Research is a method through which a new 
traditional knowledge is created or rather evolved to respond to the new challenges in 
the social environment. 

6 Intellectual Property and Traditional Knowledge: Booklet No.2. This is one of a 
series of Booklets dealing with intellectual property and genetic resources, traditional 
knowledge, published by WIPO. 
Available at http://www.wipo.int/freepublications/en/tk/920/wipo pub 920.pdf. 14th 
July, 2011, at 6.35 PM. 
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(XVI). DUTIES OF THE CITIZENS 

'Collective intellectual property rights' is a creation of a new right or recognition of a 
pre-existing right, whatever may be, for all the Indians and in some cases for specific 
communities. As rights and duties are co-related and right cannot be enjoyed without 
the concomitant duties with it, imply that people must perform some duties. It should 
be the duty of each and every Indian: (A). not to disclose the traditional knowledge 
related informations about any medicinal plant to the foreigners; (B). to disclose the 
traditional knowledge related secret informations to the government about the 
medicinal values of the plants which are not documented and in public use by the 
tribal and village communities, if it is for the protection and development of such 
knowledge; (C). not to indulge in unauthorised and illegal commercialisation of 
traditional knowledge of medicinal plants in any form. 

(XVII). ESTABLISHING OF HOSPITALS-PUBLIC-PRIVATE 
PARTNERSHIP 

Establishing hospitals and medical colleges in large numbers in this country is very 
necessary. It would serve three purposes. Firstly, the subjects will be taught, there 
would be further research on the medicinal plants and there can be experimentation 
through clinical trials on the patients (with their free consent only). Secondly, People 
can get good ayurvedic treatment and can avail of the fruits of traditional knowledge. 
Thirdly, as the ayurvedic treatment and medicine are very popular and going to be 
more popular in future in foreign countries, it can explore the new avenue of health 
tourism, which can generate job opportunities and generate national income The 
people from different countries will come to India for this less expensive and side
effect-less treatment and country can earn huge foreign money. 

(XVIII). INTERNATIONAL CAMPAIGN AGAINST UNFAIR WTO-TRIPS 

As all the powerful developed countries are in favour of the present form of WTO
TRIPs. They are not willing to change the present provisions to suit their own interest, 
so that traditional knowledge gets better protection. This is because they are the 
ultimate beneficiaries of the commercialisation of traditional knowledge. But India 
should join hands with other traditional knowledge enriched developing countries and 
start a vigorous and continuous international campaign at different levels against this 
type of unfair and irrational WTO-TRIPs provisions. This would exert tremendous 
pressure on those countries and a time will come when they have to change their 
attitude and make the WTO-TRIPs traditional knowledge friendly. Moreover, as 
India's market is enticing to all of them and they are facing a serious economic crisis 
i.e. recession, India should exploit the situation and take the advantage of this 
opportunity with the offer to open the markets further, subject to get the WTO-TRIPs 
amended. 



B. DEFENSIVE OR NEGATIVE INTELLECTUAL PROPERTY RIGHTS 

(I).EXAMPLARY PUNISHMENT AND COMPENSATION: VIOLATION 
AND SUFFICIENT PUNISHMENT -CIVIL AND CRIMINAL 

Not only patent, there are other ways of unlawful commercialisation of TK in India. 
One of the serious shortcomings of the present legal framework is that the sanction or 
punishment under the existing laws of patent is not up to the mark. The sanction or 
punishment is either imprisonment or just cancellation and revocation of patents or 
just fine with a very meagre amount of money. Apart from the conventional types of 
civil and criminal punishments i.e. compensation, revocation of patents, non-granting 
of any patent for a particular period or imprisonment, it is recommended that the huge 
profit which was earned by an individual or a company with that wrongful patent or 
wrongful utilisation of traditional knowledge, to be returned to the holders of the 
traditional knowledge. Moreover, whatever the commercialisation or business took 
place, the continuance of the commercialisation or the business might be allowed only 
with the condition that a fair share of profit but will be transferred to the holders of the 
knowledge. It means that to stop the practice of bio-piracy, the concept of civil and 
criminal punishment should be widened in this way, to make the punishment 
effective, functional, result oriented and successful. 

(II). CANCELLATION OR REVOCATION OF WRONGFUL PATENTS OR 
ANY TYPE OF BIOPIRACY AND BIOPROSPECTING 

The rate of the numbers of the revocation of the wrongful patents on Indian traditional 
knowledge is not satisfactory. Very few wrongful patents have been cancelled or 
revoked by the Patent Offices of various countries in the world at the initiative of 
government of India or by NGO. Huge and huge numbers of wrongful patents on 
traditional knowledge of herbal Indian medicine still remain in the IPR world. It is 
really an uphill task for the government of India and the NGOs working in this field, 
to get them cancelled or revoked. It is therefore suggested that a LEGAL CELL to be 
established to look after the above mentioned matters to initiate legal action against 
bio-piracy and bio-prospecting occurring in India and in other foreign countries. 

(III). PROCESS PATENT 

There has to be a relook on process patent. There are patents where there is no claim 
of the medicinal values of the plants as the invention of the person. It may be on the 
novel and non-obvious process of making the product. This process of making the 
herbal or non-herbal medicine is related to the medicinal values of the plants 
associated with TK. This is also a case of indirect utilisation and commercialisation of 
the traditional knowledge of India. It is suggested that this type of indirect 
commercialisation of TK should also be proscribed. It might be allowed if the users 
pay for the commercial use of the intellectual property of the society. 



(IV). STRICT VIGIL ON THE PATENT APPLICATION 

The way, CSIR foiled the UK firm's attempt to obtain a patent on ginger recently, the 
expectation is that CSIR would continue with their strict vigil of other similar 
attempts to obtain patents oflndian traditional knowledge anywhere in the world. For 
that reason, all the patent applications of all the countries of this world would be 
checked and necessary action should be taken without any delay. 

(V). COMPLETE BAN 
COMMERCIALISATION OF 
LEGALISING OF EXISTING 
KNOWLEDGE 

ON NON-PATENT ORIENTED 
TRADITIONAL KNOWLEDGE AND 

BUSINESS USING TRADITIONAL 

Amid worldwide concerns and debates that developed world and multinational 
corporati<:?ns seek to benefit more and more from traditional knowledge associated 
with medicinal plants, especially for industrial or commercial advantage, by 
misappropriating the traditional knowledge through different ways of making unfair 
and unjustified national and international IPR laws, this research work found out 
another dimension of biopiracy in India. This type of misappropriation is taking place 
in India with the active support and approval of the government though it is losing 
huge amount of money. This misappropriation has been going on without any protest 
from the activist persons or NGOs who are concerned about the traditional knowledge 
protection. Problem is that when India will be vocal at the international forum against 
the IPR laws of developed countries and WTO-TIPs, they might counter India by 
raising finger on this type of misappropriation. It would be a loss of face of India and 
definitely would weaken its struggle against all forms of biopiracy. The issue is 
production of ayurvedic medicines by various companies and trusts-Divya Yoga 
Mandir Trust, Dabur, Baidyanath, Himalaya etc. They manufacture various types of 
ayurvedic medicines using various components of medicinal plants and sell them in 
national and international markets. Though they are actually utilising and 
commercialising the traditional knowledge i.e. the intellectual property of the society, 
but not paying for that-either royalty or any type of benefit sharing. The government 
is also not asking_for the payment for the use of such traditional knowledge. Though 
Indian patent law does not allow patent on the so called invention which are in the 
traditional knowledge, but this type of commercialisation of traditional knowledge 
associated with medicinal plants, is allowed without having any patent. Whatever the 
trusts and the companies could not do under Patent Act, they are doing same thing 
without any patent. What they could not do directly, they are doing it indirectly. 
Hence it is suggested that the existing business of ayurvedic medicines, either be 
banned completely and the business be taken over by the government or be allowed 
with the condition that they pay for the utilisation of traditional knowledge along with 
the payment of dues from their earlier profits. But if is for charitable and 
philanthropic purposes, there may be some relaxation. 



(VI). COMPLETE BAN ON INNOVATIVE OR SOFT PATENT 

Nowadays some countries are granting petty patents. India is also contemplating for 
such types of patents. The inventions which do fulfill the criterion of novelty and 
inventive step are granted standard patent. But this type of patent is not required to 
fulfil the criterion of novelty or non-obviousness. Innovations, just short of invention 
suffice to get this soft type of IPR protection. Those claims where degree of 
difference between prior art and present new knowledge is little, these small claims 
are called innovations and are granted innovative patent as they are only innovations, 
cannot claimed as invention as such and cannot deserve full patent anywhere in any 
country in the world. As a result, though the claim is little bit different (the claim 
can never be new or novel) by a matter of small variation from the some earlier 
traditional knowledge of the medicinal values of the plants which may be possible 
but anyway there is no non-obviousness or inventive-step, is also entitled to have a 
new type of intellectual property rights. Hence the traditional knowledge is doubly 
susceptible to biopiracy. Where patent cannot be granted under the existing legal 
frameworks, a country can offer a new type of patent right in the name of innovative 
patent. This practice puts the traditional knowledge under a two pronged attack. 
Hence, it is recommended that initiative must be taken to start campaign against this 
sort ofbiopiracy and a new threat on TK and also to revoke these innovative patents. 

C.ESTABLISHMENT OF TRADITIONAL KNOWLEDGE AUTHORITY AND 
OTHER SUBORDINATE AUTHORITIES 

Hierarchy of authorities at the national, provincial and district levels have to be 
established as early as possible. Those authorities will be constituted with the 
members who have expertise in various fields of law including IPR, bio-technology, 
genetic, engineering, medical science and chemistry. To assist them there will be a 
group of researchers from all those fields. These authorities will have various powers 
and functions to look after the above mentioned protection measures-both positive 
and defensive or negative. With their various mandated functions, they will perfom1 
their duties to protect traditional knowledge. They can exercise all the powers to take 
all the decisions whatever is necessary. 

The important functions of (TKA) Traditional Knowledge Authority are: (a) to 
prepare a national policy, strategy and action plan for ensuring the protection, 
continuum of use and practice of traditional knowledge and to ensure the 
sustainability of the resources including the human resources on which the TK is 
dependent, prevent biopiracy and other misuse of traditional knowledge and take 
preventive and/or punitive action if required (b) to ensure that any access to 
traditional knowledge is brought under the purview of the Authority and is fair by 
way of non-exclusive informed consent of the traditional communities; (c) to ensure 
through required instruments and proceedings that no Traditional Knowledge in the 



country is the subject to any IPR application; (d) to provide the informed consent or 
prior informed consent as the case may be, to the Accessor, in case where a traditional 
community is not identifiable; (e) to help and facilitate the traditional communities to 
negotiate the terms and conditions of benefit sharing upon access to use the traditional 
knowledge; (f) to set up a watch cell to monitor the applications and/or use of 
traditional knowledge, both in the country or any part of the world, and to take 
appropriate corrective action if there is a violation of any provision under this Act, 
including taking measure on behalf of the Central Government for the 
opposition/revocation of grant of IPR on traditional knowledge in any part of the 
world; (g) to administer the traditional knowledge fund for protection of traditional 
communities and ensuring the continuum and sustainable use of traditional knowledge 
by traditional communities etc. 

The legal framework to protect traditional knowledge is not appropriate and a new 
pro-TRIPs agreement is mustto make an effective legal regime. A new and more 
effective legal regime is recommended in the present research work which will take 
care of the traditional knowledge associated with Indian medicinal plants. 
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