CHAPTER III

LEGISLATIVE PROTECTION OF WORKERS -

<V&ious* legislative measures have been designed -to.. ensure. the
protection and welfaré of workers envisaging the ..accomplishment-of socio-
economic justice inevitable in a developing :country. with. huge «working
population like India. As stressed earlier in this work; labour. iegislatioqs. in our
country are so innumerable that any attempt to.analyze and give an :exhaustive
treatment to all of them in a work like this would be futile. The legislations

mention here have no direct bearing with the workets in Unorganized Sector in
(.

general and those unorganized workers engaged in tourism in particular. It

must be mentioned here that in this work the- deﬁmtron of unorgéni}zed' worker

Lol f ‘
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is not confined to the customary resrdual approach of the” concept of

Unorgamzed or Informal Sector that has been followed m the Unorgamzed .
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Sector Workers’ _§ocml Security Bill, 2007 .I(Ieeprng Xv1ththe _argurnent in
Chapter I, it is stressed that the residual apuro‘aiohmof “_t'hef-ideﬁrution of
Unorganized Sector is no longer dependable. The';terrrlr Informal ‘iteevl:f"‘c‘ienotes

the informal nature of activity irrespective of ‘ the a’ctuél nurhher 'of workers
it ' t |' t. .

employed. A liberal approach to the deﬁmtlon of' the temi ‘Unorgamzed

NPT

Sector will enable a large number of workers to. get protectlon through these

1/

leglslatrons and will enable the regulation of a huge work area through ex1stmg

machinery. In Sikkim there is very little mdustry Apart ﬁom the govemment

.

employees, most of-the people, if not all are engag'ed';drrect-ly oF mdlreotly with
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the tourism industry. Thus Sikkim becomes a state which employs the largest

i .
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number of persons in tourism industry ie. are unorganized “worker. The
residual approacﬁ of the definition of worker in the Unbrg'gmized'S_ootolr_'-.as seen
in Unorganized Sector Workers’ Social Security. Bill, 2007 d'o‘es.not’c'over this
large populace in Sikkim. Relaxing the number requirement, thi;g{;gh the ‘.
reduction of the number so required can ogobl_gif another 1argeohunk of
workforce under the umbrella of these legislations.'fl“o enable the omployerls to
meet up the financial burden they can be benefited through proper policies such
as through giving them certain subsidies or protection. Then the areas out of the

reach of these legislations can be taken care of in'a ,peﬁér';nai;qé; lthrough

newer initiatives.

A. Workmeén’s Compensation Act, 1923

Workmen’s Compensation Act 1923 recelyes full credit as, the first

* At ot .
,’& N

piece of important social security leglslatlon. It attempts to’ é’ffebtdatp the

principle of social justice as declared by the Intemé.tior{ai I;ai)ou}‘éfg‘énizaiion.

. :'1

The Umversal Declaranon of Human nghts, 1948 also proclalms the
importance of social securxty and assistance. The:Act ensured socjal security to

workers.

The main object of the Act is tfo impose. ‘log.él .-obliéotioﬁ on ih(

employers to pay. compensatlon to workmen for. acc1dent arlsmg out of and ir
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the course:of.their-émployment. The comparative poverty of the worker and
social ioeas of modern times necessitate protection of "wc;_fi;fefs and hié
dependants from hardship arising form accidents. Compensation,prowzid-ed by
the Act is in the nature of insurance of the workmen by certain reesons of
accidents. Therefore, after the enactment of Employee’s State Insurance Act,
1948, the workmen’s Compensation Act, 1923 '_does_,pot‘ apply, to _tl_ip_sg I;z.ufeas

which are covered by the Employee’s State Insurance,Act, 1948,

The Royal Commission on Labour explained the object of the Act in the

following words:

“The Workmen’s Compensanon Act was framed with a view to

I L co. P RO PR e gt s

provide for compensation to a workmen 1ncapa01tate by mjury'

Y
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from accident. But compensanon is not the only benefit ﬂowmg

ITTO ]1th [V S O IS S R VR

from the Act; it has important effect in furthermg work on

T O T U TR R AT

prevention of accident; in glvmg workmen greater. freedom from

u,'l,. l‘ i |

anxiety and in rendermg industry more attractlve ol

i

The Act spells out limited liability of the emptl‘oyer ‘to,l pay oompensatlon
to-a workman which is subject to the provisions of the Act. Section 3 of the Act
states that the employer is liable to pay compensation ‘only whern the:following
conditions are fulfilléd: "

1

— — - 3

! Report, The Royal Commission on Labour in India, 298 cited in K Madhavan Ptlla1 Labour and
Industrial Laws (7" ed.), Allahabad Law Agency (1998) at 32§ -
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1. personal injury is caused to a workmen;
2. such injury is the result of an accident; accident has arisen out of and
in the course of employment; and

3. the injury-has resulted either in death of the:workmen or in his total

or partial disablement for a period exceeding three days.

The liability of the employer to pay compensation arises only. ‘when
there is personal injury to the workman. Personal injury referred is not merely
physical or bodily injury but also includes psychological injuries like nervous
shock, strain etc: Contracting of any o the occupational diseases specified in

Schedule 3 of the Act will be deemed to be personal injury.

The word ‘accident’ is of wide import. Tt generally means. some

unexpected event l-lappening without design .ev'en‘ thoug}_xt)'thg‘re‘ Jr'néy be
rxeglig.crxce.2 Therefore for the purpose of law relatmg to "com‘pchsation, the
term ‘accident’ includes any injury, which is not -des'i‘gned by the wdrkmaﬁ
himself and it is of no consequence that the 1njury Qqs 'desig;r}eg‘_ gx}c‘itiptqueq

by the person inflicting the same.’

Compensation is payable only in case of .personal injury by accident

"\

- which arises out of and in the course of employment. The expression ‘arising

* Padma Devi v. Ragunath Roy, AIR 1950 Orissa 207
} Verkeyercham v. Thomas (1979) 1 LLJ 373 (Kar)
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out of conveys the idea that there must be some sort of connection between the
employment and the injury caused to the workman as a result of the accident.
The expression covers cases where there may not be direct connection between

the injury caused and the employment of the work'man..“.,_'

The test of the question that whether the.injury;:by.accident arose out of
employment is. whether it was a part of the injured: iWo’rkman’_'s.du;ty.;t‘o_ risk, to

suffer and to do_hat! Wthh caused the acmdent If the -answer. to thls questlon 1s

PR

yes, the accident will: arise out of thé employment In the Case of Szmpson V.
Sinclair,® where a woman was injured by the faIl of a wall whrch had no

connection with her employment but the unmedlate cause of the i mjury was the

' U AP T S U SR Tl SR S S

collapse of the shed in which he was working and the colIapse of shed was due

L
H:\nlt

- to the fall of wall, the House of Lords held that the “accident arose out of

o4 Tt

employment.

To be able to successfully claim compensatron under Workmen §

[T u-.\L,.p [PCIR Y PN Y t(u‘\,u..-.g_‘

Compensatlon Act, the accrdent must arise both out of and. i in the course of
T S R I USIY i l"!l.\“ \?\.t(‘ihk IR LI ,'l
. !
cmployment. The expression “in the course of employmcnt” means. in the
NE .~l..'—\:n'.u- leea . -5».1\4“7-"#?& »Aﬁi'{ o g'(\’ AR c)

currency of the employment The test therefore is i the course of dlsoharge of

ORI £ ..) privan] R S 4 LA R A A T T

duties incidental to the contract of service. The employee has to show that he

RN A3
'

was at the time of the accident engaged in employer S busmess or 1n furthermg

.....
WLV H 1\5;\‘,

with business and was not doing something his own benefit or accommodation,

* K. Madhavan Pillai, Labour and Industrial Laws (7" ed.), Allahabad Law Agency (1998) at
5 Lankashlre and Yorkshire Railway v. Highley, 1917 AC 352
$1917 AC 127 - T
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that he was doing something in discharge-of his duty to his, employer dl_i'rectly. or

indirectly imposed upon him by his contract of service.

Notional extensron of time ‘and space. in. relatlon to employment was,

Ty

evolved by the.Court .in General Manager, BEST. vi Mrs Agnes In thIS case,

l;'l

the workman, dnver of, BEST after his day’s lwork leﬁ ther bus in the,depot and
boarded anolher»bus;to go:10 his residence..The bus coll1ded ,w1th a lorry and he
was injured and died after five days. It was held that.the accident occmmed in
the course of employment. Thus it is a settled law that the employment does
not necessarily end when the down tool sigal is ‘fgiych}of'wherl”the,j;vfiorkmen

leaves the actual workshop where he is working. There is notional extension

1ie oLt

both at entry and exit by time and space.”

The notional- extension of time and space cannot have . pérvading

:Itntll.].n\!‘il l"n!‘l li.";l\u 5 '

apphcanon Its app11cat10n is limited accordmg to ‘the facts. and c1rcumstances

aroeeyn [ ‘J\ op 2y, ..g‘.- . llr|,~l

of each case In the case of Ala’erman V. Great. Western Ra:lway Company a

I 't ‘“!n..\m-‘ . ”\! o 1,1 1,( .,r‘l.., ,‘\..j.n,pg _“) ey ,,

Travelmg Tlcket Collector of the Rallway Company had in thé course of hlS

ahoie Lo TUTITE O% BREECY T - IR PRI !.‘li S Tt A‘X ‘llu-é.v"l\" it

duty to travel from Oxford where hlS home was, to Swam Sea where he had to

B T S SV ;lyll\,,,,l O A PR TN UY F1 LB
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stay overnight to return to Oxford the followmga day Whlle proceedmg from

his lodging to Swam Sea station to perform his usual dutles he fell on the street

s \\\ :l‘. *
r,:. P

and sustained injury for which he clalmed compensatlon It was. held by the

7 AIR1964 SC 193 ' , : :
¥ See, National Iron and Steel Company v. Manorama, AIR 1953.Cal 143; Sri Jayaram Motor, Service
v. Pitchmma (1982) I LLJ 849 (Mad); Superintending Engineer, Parambikulam-Aliur Projeci;
Pollachi v. Andammal (1983) 11 LLJ 326 '

’ 1937 AC 454




House of Lords that while in the street proceeding from his lodging to the

station he was not performing any duty under the control: of .service and

therefore the accident did not arise in the course of:employment, and that ke

was not entltled to compensanon Similarly, in . General Manager Lastern

_— VP, v A

\"

Railway V. R.R. Verma'® where the claimant was posted as Asst. Station Maste1: .
at Bhanpur Railway ;Stat.ion and one day while boarding z;.‘tra‘ih'-at Ruha :
Railway Station for coming back to Bhanpur for rejoi,_r‘iihg‘hi.s. duties, he islipped
and came under the wheels of a train. cadsing, Mser.iog's,...‘ipjuri‘es. The
Compensation Commissioner held that the acciden't.’ar‘c')'se'out of and in the

course of employment. The High court while hearing an appeal held:

..... since the claimant had come to- Rura Shig connectlon to his’

L.( [ARCRI TR R RSO N B \Jx P \:v\

pnvate work and it was open to h1m to reach’ Bhanpur by any
) B MR T A 1 \.lll];l '\ul i . A J &

mode or-in-any manner that suited h1m So it was held that when

NI § 1A K P S DU Y R PN PITPRY. /‘t 1(

the: cla:mant went to Rura Rallway Station with'a v1ew to proceed

Y [ \J.s‘\. Gaoovealoa [T B

to Bhanur, it ‘cannot be sald that he was performlng any duty for

: PO NV & PV A.f

which he had been employed The acmdent iri questlon therefore ,

RN \)P ;l ,al ..-n..“ L"‘

did not arise in the course of employment.”

The proviso to Section 3 (1) speciﬁcally‘rr_leh'tions’ the situations when -
the employer will not be liable to pay comperisation. The employer is not-

liable:

121979 Lab IC 1099 cited-in K. Madhavan Pillai, Labour gnd lndustrxal Laws, (1%ed) Al]ahabad Law
Agency, 1996
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1. if the-injury did not result in total or partial disablément for-a period
exeeekling thiee days; and
2. in respect of any injury not resu'lting in death or permanent disablement
caused by an accident which-is directly attributeb!e‘,to:i
i.  the workmen having been at'the tf;ﬁéibf accidentiuhder the: »
influence of drink or drug; or
ii. the willful disobedience on‘the part of\theiworkma_r_l..tzo an..
order expressly given, or to a rule expressly ﬁamed for the
purpose of securing the safety of the workmen, or
iii. - the willful removal or disregard by the \uori{men of any safety
guards or other devxces Wthh he knew to have been provrded

.1t : SR b RS i R Hhr

for the purpose of securing safety of workmen.,

Mere negligence cannot be regarded as w1llful disobedience. Therefore '
‘.1:‘.-_- ot vt

mere negligence of workman is not a defense to the employer Further w1llful |

st Bens VIR LD i lk i itt L,ll o

disobedience needs to be specifically and undoubtedly proved In Aryamum V.

Union of India"' where the company notlce wrltten in Enghsh requlred use of

15, - X '\’lwlul». BT IO T AN S

goggles for works in whlch workman Sustained i 1n1ury to hlS eye due to spark
. l l i_-l l

and where the company dld not provide any. such goggles and the mjured

workman did not know English either, it was held that the ‘workman. was not

willfully disobedient.

11963y I LLJ 24
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The claim of compensation uander thé Workmen’s Compensanon Act is
optional with the claim under the Law of Torts or. under the Employer s
Liability Act. There is bar for recovering the compensation by a workman

i )

twice for the same injury thereby putting the employer in double jeopardy.'l2

The amount of compensation that a workman is entitled to is provided in
Section 4,.0f the A_c't. Amount of compensation. depends .upon the gravity of

injury and the nature of disablement, The injuries hayve beeri divided-under foli_r_ '

categories:
i Decath
. Permanent Total Disablement

ii. Permanent Partial D1sablement and

I h Ill

iv.  Temporary Dlsablement (Total or Partlal)

Compensation on Death:'

Where death results from the 1nJury, the amount of compensatlon .
.. atl l?

AR S \ \1 '.lu.si ‘n'»‘.""'

payable by the employer to the dependants of the workmen is calculated by
multiplying the relevant factor with an amount equal to fifty percent of the

monthly wages. The relevant factor means the factor specified in the Second

12 Refer to Sec 3 (5)
13 Section 4 (1) (a)
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Column of Schedule IV of the Act against the entry:in first column specifying
the age of the workmen. The minimum -amount. of compensation payable in

cases of death is eighty thousand rupees. Therefore, the calculated amount is

paid lf it exceeds eighty thousand rupees. If on the-other hand the.calculated
amount happens to be less than eighty thousand rupees, an amount of eighty

thousand rupees is paid as compensation.
Compensation on Permanent Total Disablemen_t‘:f_?

In cases of Permanent Total Disabléfnerit the afount of Gompensation is

calculated by multiplying the relevant factor with ‘anamount: equal to srxty

IE NI S D TP PN o

percent of the monthly wages ol the workman 'In' Permanent Total

I I IS TR VR B LA L] PN G

Disablement, minimum compensation payable is'ninéty thoiisand rupees.
rg(r._,‘.l\,.l\l' !.l‘

L [ .o
o e -.'., i i‘ YIRS l,l b \.-’la‘-..' .

The maximum amount of wage to be taken into cons1derat10n for the

TS RS .‘..,. . eI HY ~| . ‘I

purpose of calculation of compensation under Clause (a) and (b) of Sub Sectlon

l‘ -
. \ \ e

1 of Sectron 4 is rupees four thousand. Therefore if the monthly wages of a

worker exeeed four thousand rupees, only four thousand rupees rs taken into -

~

consideration as monthly wages of the worker for the p‘u_rpos’e" of calculatio'ﬁ.

Thus the death compensation of a worker who lias’ no_t exceededﬂthe' age of

3 ~ i

sixteen years and whose factor as specified in Schedule IV rs 228 54 and who

- .

receives monthly wages exceeding four thousand : rupees can be calculated as:

14 Sectlon 4(1)(b)
* for calculating death compensation and compensation for permanerit total. disablemient
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1/2X4000X228.54
=2000X228.54

~457080

T S

Therefore the amount payable would be 457080/- (Rupees Fottr Lakhs
[SP

Fifty Seven Thousand Eighty only). Thls would be the hxghest atneunt .payable

as death compensation because the factor of.the, riage, group s lhlghest in
N \' S TN s

schedule IV and highest permissible wage structure is taken mto conSIderatlon

Compensanon Ior rermanent lofal Lisadlement can be simiarty
calculated, the only difference being that 60% of the monthly wages of the

injured is taken into consideration.

Compensation on Permanent Partial Disablement:..

Where Permanent Partial stablement results from an mjury, in-case the mjury
.,<.<.h. 1.,_._ n :k \.Z.A,\ oo

a
1y ™

happens to be one specified in Part II of Schedule I the amount of

: 1
S U R S VR LI L

compensation is determined takmg into account’ the percentage of “loss of

“\l A\.\_ x'l\J)il‘;

.....

earning capacity as specified in the correspondmg ‘¢olumn in the''same

schedule The amount of compensation is detemnned by determmmg the

Cati LU TS

amount payable in case of Permanent 'I‘otal stablement and reducmg 1t to

[ TR '

make the compensation proportionate to the - loss of earning capacx_ty
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permanently caused by that injury. In eases of injuries not §peciﬁc(_1'in the
Schedule the loss has to be determined according to the assessmient of a’

qualified medical practitioner.

The expression “loss of earning capacity” has been .explained by

6

Calcutta High Court in Calcutta Licensed Measures v. Mohammed Hussain'

where the Court laid down the following propositions:

a. earning is not the same as earning capécity; R

b. the rise in earning may be because of varioifs:fggiorS'éﬁd riée iﬁ-Waées is
‘not decisive of no loss of earning capacity

c. loss of physical capacity is not co-_exténsivc with loss of earning
capacity;

d. loss of physical. capacity or physical incapacify rﬁéy be relevant not as to

which extent there is loss of earning capéci'ty, for every empléymcnt
. P VBT TS e T

Ceaba

PR P P

which the workman was capable.of undertaking -at that timfe or the

employment in which he was engaged. at the time of the accident as the

case falls for consideration.

Compensation on Temporary Disablement (whether Total or Partial):

T I TP R NN S R PR

' AIR 1967 Cal 378
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For Temporary Disablement whether Total or, Partial; comperisation is
payablea_i':n_ the form ﬂof ‘récurring half monthly: paym“‘e‘nt:s'," Theamountof 'each.‘"
payment is equal to 25% of the monthly wages of *]’the'w:or‘kman.l Such half
monthly payment is payable on the sixteenth day from the‘ clate of ‘d‘isab,l.ement
where the disablement lasts for a period less than twenty- eight: days_”.ﬂrl‘hc ﬁtst
payment becomes due on the 16" day after a waitingcperiod ‘of three days.
Thereafter payments-are made in half monthly mstal'lments‘ durlngthepenod of

disablement lasts or during the period of five years whichever-is shorter:!

Compensation under Section 4 is to be paid as soon as it falls due.'” In
\

cases where the employer does not accept the hablhty for compensatlon to the
. l'.’—‘.\ll: ul “ul Lo !'\, \,"

extent clalmed he is bound to make provxsxonal payment based on the extent of ‘

: SOV, l\ ._ i {‘ W LU\“l l‘l
. R

liability whlch he accepts. Where the employer is m default the Commlssmner

has power to direct the concerned employer to pay the amount of arrears and

JC NP S RS TR PSP A £

also and also simple interest thereon at the rate of 12% per annum or such

ST P o

higher rate not exceeding'® the maximum lendmg rates of any Scheduled Bank

i

The Commissioner. also has power to dlrect in addmon tothe aforesald amount

are ull‘ l'\n\ L :_A\ T
= s

a further sum not exceedmg 50% of such amount by way of penalty

For the purpose of the calculanon of compensatlon payable to a

RS AR ‘." (RERTaN

wmkman it is lmporlant o calculate hxs wage because 'the amount of

\,.;-.\“» R . 0 nl\::..‘-'s,t;. ||ll1‘|

it
compensatlon for Permanent Total or: Permanent Partxal stablement or half

TR S N N R D

Y Sectioh 4 A (l)
I8 , Section 4 A(3) @)
1% Section 4 A (3) (b)
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monthly payments for Temporary Disablement depends.upon-the: wage!group

to which the concerned worker belongs.

Under Section the expression monthly wages denotes the amou,nt.'of

wages payable for a month’s service and may be'based on'wages-payable for a

month or. other period of even at piece rates. The ‘mohtlrly ‘wages'dre' calculated

as follows:

ii.

itl.

where the workman who was in’the service'of thé"érﬁﬁlo'yer';’&iiﬁng

c'ontinttoli's' ‘period of not léss than 12'moriths immediately preceding

the accident, his monthly wages shall be 1/12lh of the total wages.
which have fallen due for payment for him by the employer in such

12 months period;

if the workman was in continuotls servteeﬂ'of one _employ_er Hfor"les.s

than one month then his monthly wages will'be the average monthly

.
l\,L xl\l!.|‘l'n

amount durmg the 12 months 1mmed1ate1y precedmg the accxdent

earned by a workman employed on-same. work wrth the same

\

employer. In case there was no such workman w1th the same -

-employer than the monthly wages eamed by a workman employed

1~.:,

in similar work in the same locality will be the rnonthly:wag‘e‘s\of the

concerned workman;

~ . . igitt de b, Miga iy M e o3 .;l._ PR S B
in other cases including those where it ‘is not possible to calculate

monthly wages due to want of information, the monthiy wages shall
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be 30 times the total wages earned in respect of the last continuous -
period of service immediately preceding the accident divided by the

number of days comprising such period.

LA T L S S
A period of service is continuous unless interrupted by a period of

absence from work exceeding fourteen days.

“The” Act' alss makes provision for the W GE mE ditbunt *of
compehsation. % When the nature of disablement-is: teg,iporary" it is: very likely
that the condition of the workman may- either improve.j’b'r*-de?ériorate. :
Therefore, in cases of half monthly payments bQing.,'H!?dﬁ‘ﬁJiiﬂ?I an '\z'igye'@ment
between the parties or under the order of _tp‘g,Cgp;_f{r}‘isg{iggpr,‘;‘éithé:;party can'.
make an application to the Commissioner for review. Such apbiic‘ation is
required to be accompanied by a certificate from -a qualiﬁec‘i. medi'cz;l

practitioner.

'On’“$uch an'application made for ‘the'réView Of compénsationas stated
above, ‘the ‘Commissioner may inciease, decrease, ‘end: or: continue’the half
monthly payments. If it is found that.the accident has resulted in permanent

disablement, the Commissioner can. convert t_hqr_hal‘f 5,m¢ntﬁlj;;'paxmgﬁts into

lump sum compensation.

20 Section 6
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The Act also makes provision- for commutation of .half monthly
payment.21 After the half monthly payments have been made for six months,
either the employer or the workman can get the recurring payments commuted

at any time to a single payment.

Compensation granted to0 a workman under the Workman's .
Com'pensation_Act; 1923 cannot be assigned, attached or charged by any
process of law and is also not liable to set off against any claim.? This.'
provision provides protection to the amount of coﬁipensétion received by a
workman or his dependents thus making them able to realize the social security

provided under the Act.

Under the. Workmen’s Compensation. Act, '.itpl,?z}\'(lqi‘l;,‘t‘l}g_ benefit of
compensation, the first thing that a workman must do is to give a notice in
writing.” As soon as may be practicable after the o;:currence of accideﬁt, a
notice'must be served by the wofkman injured, as a result of aCCid.én.t-. Such
notice must contain:

1. the name and address of the workman injured; .

2. the date of accident; and

3. the cause of injury

2! Section 7. REY
°* Scction 9
B Section 10

T )
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The, notice is to be served on the employér or'any one’ of the‘several
employeis ‘0 any pérson responsible for thé managemerit-of'thé-branch where
the workinan is employed.** The claim of compensation must bé madé iwithin 2

years of the occurrence of the accident or from the date/of-death.?

The scheme of the Workmen’s Compensation -Act; »1923 .is to make
employer liable to compensate a worker for injuries suffered by ‘ﬁin‘i"é.‘s‘*é. result
of an accident arising out of and in the cours$e of émployment. iBit it is
provided under Section 12 (1) where-a cont;aéto‘ﬁ;iS-,eﬁéageci-to:dO: wholly or
partly work which ordinarily forms part of ,_',thg; trade: or; b_u.sine-ss of the
princip}a‘lﬁ,wth‘an;, the p;incipal would be lialgl,t;ritg \.ng go&gp_gqsggiqq as, if. he was
the direct;‘-ng}‘lo!)'\eg;wzli‘lllg_ principal on: ‘thg:f;g@p;rmhgp@ 5<i‘§;;~.e._n=thi‘t’l‘gd~.\t_o be
indemnified by the contractor to the extent. of the,liability thrown, upon him.
Likewise the contractor is entitled to, be indemnified ,rp}_fﬁ:'_sp}‘)v-contr,actors' for
compensation paid by him or for indemnity to the principal employer. All
questiohs of indemnity are to be settled by the Commissioner for Workmen’s .

Compensation.,

Where some third party is responsible for. tl;q._ggcgi‘dcnt: Jdnjuring. the
workman, the employer has a right to recover. from, that. third, party any

compensation he has paid to the workman, in gdditipg,ttg,‘apy;'damaggs.

 Section 10 (2)
2% Gection 12 (2)
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There is a bar on the jurisdiction of Civil Courts to settle decide ,br deal
with any questlon which is by or under this Act requrred to be sO settIed

decided or dealt w1th by the Commissioner.. The:.Civil ,Court also has no

jurisdiction to enforce any liability incurred under theAct.

The Commissioner while deciding any claim deemed to b;e‘a Civil Court

and authorized to exercise the powers under the C1v11 Procedure Code, 1908 or
taking evidence on oath, for enforcing the attendari(:e ef vi;i’vtrresses‘,' and for
compelling the production of documents "and" riaterial - 3ejeets. The
Commissioner is to_follow the procedure prescribed by the rules framed under

the Act but he may vary the procedure proyided: he is,satisfied that the interest

of the parties will not be prejudicially affected.?

_A:nl_appea'f againist the orders of the Commissionér would lie in the High

Court. Such appeal is allowed on limited orders such 55:27

1. orders allowing as compensation a lump sum, or, disallowing a
claim in full or part of a lump sum; " | -
2, orders refusing to allow redemption,of half-monthly payments;

3. orders awarding interest or penalty under:Section 4 A;,.,.

28 Section 23
1 Section 30
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~ orders providing for the distribution. of com'pel}sat'ic‘m among
the dependants of a deceaéegl'»wérkjga;;-"p§=,disalloﬁing any
claim of a'person alleging hlmself to bea dependant,3 . |
orders allowing or disallowing any cla;m for the amount of
indemnity under the provmons of Sectlon 12; and
orders refusing to register a me_x_no_rand'um“of ag;‘et‘ax.nent or
registering the same providing for registration of the same

subject to conditions.

Further no_appeal would lie against an); such order ﬁs‘ 5t5.’£é“d above

unless the following conditions are ful_ﬁlle__c.l,:ﬁi.l

. a substantial qfxestion of law.is involved ll;l the.appeal;. .. ...

. excepting an order refusing to,.allow, redemption, of: half, monthly

payments the amount in dispute.in, appeal 1slnot less than 300 rupees;

N

. the parties have not agreed to ablde ,]by the.,orde;s, of.; the

Commis,siopgr_;

. Order of the Commissioner does not give-effect to an agreement

arrived at between the parties;

. in case of appeal awarding compensation,. in lump, sum, . the .

. memorandum of appeal is accompanied by a ceﬂiﬁqgte .by the
AR N AR I T LA : *

Commissioner to the effect that the .aﬁﬁ-efla;ii:&as’,dAe_pr(__),,s_il;p,(*iny/ith him

8 ibid
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the amount payable under the order a:ppéa'le'c'l‘ against. This provié‘ion
is mandat;)ry and not merely declaratory;?

6. appeals filed within the limitation period, that is within sixty days
from the date of the order limitation - would-begin’ ‘fro"mi"thé"date the
party is informed of the order.”® The_ delay ‘can be ‘excused by the -
higI; Couﬁ if it is satisfied that there is ‘Sufficient é;allﬁ\sAé fof ili‘é).t?‘ﬁling i

the appeal in time.

“’fﬁg-State‘vé'o"v‘éfhment is vested underthéAct“wn\h powlers‘ to make
rules on various matters.® The rules as soon as'thiey are made ore féquired to
be laid before the State Legislature. The rules mdde by.the Céntral; Governmient
are to be laid before the Parliament. The ;fqlqs are.also to be published in the
Official Gazette and after such publication they will be, deemed to have been

enacted under the Act,

The provisions contained in the Workimen’s; ,Qo’rhﬁdﬁﬁ_’citi_()'.ri;’;ét; 1923
are applicable irrespective of tﬁe number “of .f{ﬁo{kéfé"é}ﬁiﬁlé):jf%&:‘ in ‘an
establishment. Therefore it applies to unorgdnizééi workefs alss However the
benefits flowing. fiom the Act are best reached tovthq Workers in;uhorganized
sector if the coniplaints,and claims are received l‘qcal_ly.utl_i‘r_ggghgthfe.lg‘cal'self
government or through some other .institutional - machinery, created - or

designated for this purpose.

# ;, Bihar Journals v. Natya Nand, AIR 1959 Pat 112

NCE Corporationv. Doadi Raj 1960 Orlssa 39
31 Refer to Section 32
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B. The Payment of Wages Act, 1936:

The Payment of Wages Act, 1936 is an enactment to protect the wages
earned by workers while working'in factories and other establishments. The
Act applies in the first instance to the persohs'éﬁpfoyEd in dany factory or
railway or a person fulfilling contract with a raili\fa'y-—'zidniir'lisfffation;32 but the

PRSI il'l![_.\

State Government has power to extend the provxsléns of the Actto any class of

1

persons employed in any industrial establishﬁléh€ ‘of.“i;f ari? élasé"6;'!gf0up'of .
industrial ‘éstablishments. Section 2 (ii) defines industrial establishments to.
mean inter alia, any tramway service or motor ﬁaﬁspoi'i-;'servicé..en'gaged‘ in
carrying pé.ssengers, goods or both; any workshop ot other establishineht where
articles are produced for use, transport or sale; establishments in which any
work relating to construction, developinent,’ mamtenance of building, reads,
bridges, canals etc. are carried on; or any, other 'g:_s,ta'-blli;)'hrr_le'nt~ or.class of
establishments which the Central Government or the ;:St_a‘.thq:‘ Goveérnment as'the
case may be may specify by notification, in;the. Qfﬁc;:{i,a,lf;“Gua_zct‘te.”‘Such

establishments neéd not be permanent.*

“Wages” in economics means price paid for labour.. Wages cohsist of all

paymen_ts‘ that compensate individuals for ‘t-imi;;d_aqd..‘;qf,f_qut,,_s_pcn_g in the

32 Section 1 (2)

PSection 1 (5) ' ' "
M Marber Singh v. Blwln Durl 1980 Lab IC 393 (All) cited in K. Madhavan lelal Labour and
Industrial Laws (1" ed.), Allahabad Law Agency (1998)
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production of economic goods and services. The pay@cqt!.include not only
wages in ordinary, narrow sense like the earnings computed ggqgra._lly on
hourly, daily, weekly, or output basis but also c'overs bonuses added to regular
eamnings, premiums for night or holiday work or for work exceed:ipg stated
norms or quality and quantity; fees and reta@ners f‘,’? pf'gfgs_sjquggl §ew1ces, and
that part of the income of business owners that compensates thém,for time

devoted . to business. The Payment of Wages Act, 1936 also ,‘give a
. - CIN RSN S E A T .

v et E .
ORI

comprehensive definition of wages to cover all gqgu;gqatig@é:l‘)y\',:sgl_gries!_ or
allowances including any remuneration under any z_nyérd, _Q_veé':ti-r'n_e: 'paymént;
bonuses, compensation on termination of employfnent or (;n retirement etc. or
any sum to which a person is entitled ._u'r}glprv'ap‘){\rlai\;{\‘()f:gr‘i:t‘ip}g,\ b._ej:r‘lg!;pt force.

The wages according to the Act does not include: ,

1. The value of any house accommodation, or of the supply of

light, water, medical attendance.or other.amenity, or of any

tov

service excluded from the computation of \Wages
yor . ALy tl'uc,v\. v éa H

) =

ii. . Ar\ly_’_cor_ltributioxi paid by 'thg,‘_,le:r‘nplp'.ygel; ‘t(_);iar;y(;.‘é;:nsipn or .
_ O
provident, fund, and the interest which,may have, accrued
thereon;
1ii. Any bonus which does not fofm_--.p,art_- of, the;rerf;uneration

payable under the termls,‘ of the employment, or which is not

payable under any wage or settlement between the parties or

~ . -~

order ot a court;
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iv. Any T.A. or the value of any travel cencesgion;
V. Any-sum paid to the employed person to defray special
expenses incurred by him by the nature-of his employment; or

|
Vi, Any gratuity payable on termination of employment.

Any amount claimed by employees for the periods .of lay-off falls within

the definition of wages.”

. The primary responsibility for the payment .of wages under the Act lies
with thc cmployer but in the case of industrial. establishments. the person
responsible to the employer for supervision and control. of the establishments

will be liable for.the payment of wages.36

The Act requires the person responsible for. the payment. of wages under
Section 3 of the Act to fix wage periods in respect of which such wages shall -
be payable. The wage period so fixed should not exceed Qqeimogm.ff !

Under Section 6 of the Act, wages are requlred to be pald in current

coins or current notes. However if the employee gives the authorlty in writing
to this effect, the employer can pay wages, by eh‘egue;}gg'ggedi;tipg.thewages in

his bank account,

*5 Junior Labour In.rpeclo: v Appellate Authoruity (1976) ILLJ 5 12. -
% Section 3
37 Section 4
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Regarding the time of payment,-the Act ‘say‘s, that if the-number of
persons employed in an industrial establ1shment etc. 1s less than one thousand

wages must be pa1d before the expiry of seventh day an 1n other mdustnal

e PR '

establishments etc the wages should be paid before the explry of tenth day from
the last day of the wage period: Where the employment of a person is

terminated then the wage due to him must be .paid before the expiry of the

! T
.41«.;.\"1 can . *.”‘Ji .,\ s

second workmg day from the day of terrmnatlon of work All payments of

|, L%
et ,'u R t J'” l‘ ‘ 7\ *.,."4" it ﬂJ l‘n FARE S S

wages are requlred to.be made ona workmg day

Every payment made by the employed person to the employer or his

agent will be deemed under the Payment of Wages Act 1936 to be deductlon

form wages.*® The Act has proh1b1ted the employer from makmg any deductlon

from the wages of the employees except those perm1tted under the Act 39 The
loss of wages resulting form withholding of incremen_t io,r promoti,o_n ,(including

'
L

stoppage of increment of efficiency bar) reductron to a lower post or tlme scale

RPN (A2 RV t

or to a lower stage in a time scale; and suspensmns will not be held as

o g TN .
SRR Pt g
PR \ 0 WA Y

deductlo_ns undert_he Act The Act also allouvs followmg deductlons

Fines: fines for the ‘acts and omissions which are approved

by the Government and ‘notified ‘at the. establishments can
be imposed by the employer upon the employee As per

' hE}

Section 8 no such ﬁne can be 1mposed except for such acts.

38 Explanatron (i) to Section 7
% Section 7 )]
40 Explaination (ii) to Section 7
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or omissions as -approved by the Government. Notice

specifying such acts and orhissions is a'ls'o”'recjui‘red to be

exhibited in the premises. The employee must before the
imposition of fine, be heard as {3 why such should not be
imposed on him. In one wage-period the totail permitted

. ¥
R ,P k' N Y LA,

: ‘:amount of fine is one anna in a rupee of the wages F or the

. ' - v Hoopay ' RERRE T
employees below the age of 15. no imposition is allowed -

L .\{]1

under the Act. No ﬁne can be recovered 1r1 ‘mstallments or
after the expiry of 60 days from the day of 1ts'u1r'1143‘o81t10n
All such fines and realizatioii»sf”t.l'iereo'f"ér&z‘l"‘re"&fﬁre‘cll under
the Act to be . recorded in a regi‘s'te“rudr‘xq(:s‘ﬁ:eh. realized
-amount shoulrl be. spent for, ,t,h_'eftf)l,i,rpos‘e_'s;.‘berje;ﬁeial to the

employees.

ii. Deduction for Absence, “i"xtqrrr--u(l'u't_y:-,,_,l'_he.; paymént - of
- Wdges, Act, 1936 authorizes; “the: ,gmployér .fo: make
deductions for ‘the 'ab:seneei‘l,qf:{‘.the‘:iA_eiﬁif!éyé?“ If the
employee abstaing formcarrymgoutr hig; f\.fvork_ “in
pursuance of stay.ir strike, without:any, uist cause,or a tool

down strike without a reae,ogabier;eau'sei l;e'._"_igf:deei_ﬁed to

have;‘ absented Lhis‘ duty rSuclhldedugtmn should be

proportionate to the absence. However, where ten.or more

*! Section 7 (2) (b) , also refer to Section 9
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iil.

iv.

workers acting in concert absent. 'themselves: withéut any

% IR )

just cause and without any notice the deduction may

include such amount not exc‘eedm'g his yvage fbr 8 days.*?

Deduction for house accommodation, amenities and
i

macie from the wages of the

.L..;L.{xa«“\. clayd »"'.

employee for house | accommodatlon provxded by the

services: deductions may be

Y ,: (\ Ty ;\( '.‘.) ;.n\__ ‘-::is
employer or by the Government or by any housmg board

e e 0 LA

set up under any law as notxﬁed by the State’ Govemment

Such deduction should not ‘exceed “'the’ value of the

accommodation.*? Further deduction i, the same manner

[RE LYY H

may be made for amenities and, seryices,

[ L
L

Deduction for recovery and adJustments. :advances or
any other overpayment, can, be,ifecovered.. or;adjusted

through deductions, Deductions under.this head issubject

to the following conditiofis:.

a. Recovery of advance thade'before the ‘employment
can be deducted from, the: first.payment. of wages in

respect of a complete wage: period. But no. deduction
R O L A T

2 Priviso to Section 9 (2)
“ Section 11
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V.

vi.

can be made to recover advance given for traveling

€Xpenses.

b. Advance of money given after employment can be

e YV ‘

recovered in accordance with the conditions laid

down by State Government.

. Advance of wages not-already earned can be

recovered subject to the rule made -by the State
Government.

]

The employer has ‘_aut.ho'ri't.y'_t‘(.) recover lawns with
interest made from any’ fand constituted for the
welfare of labour.in, aceordance, it the  rules
approved by the State G(.)ve:,nime'nt.‘“ Lik;;z;'fsé, loans
granted for house. builéinfé.,or._-cthﬁf; bt@rné_aes 'ctaKn be
recovered With..ih.t@r,.s?s,t;é_{l!bjéé.t}'tq the,rules made by

State Governments.

Deduction of Income Tax

Deduction by, order. of,.court ior, other ‘competent

-authority

4 Section 7 (2) (fD)
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vili.

viii-

Deduction for pay'ment to: co—dpé'xlat'ivé- sdcieiies etc:

< - 1 .
i -.-‘:u-uw\

_____

societies of advance from any prov1dent fund recogmzed
by Provident Fund Act, 1925 or appfbved by the State

Government.** Deductions are also allowed for béyment to

co-operative societies or insurance scheme or E.I.C.* All

such deductions are subject to the conditions imposed by

State Government.*’

Deduction for Cdnt’ributibxi"."‘ to 'l'isrin;l’é s ‘Minister’s

Natxonal Rellef Fund or other funds. deductlon can be

Badlen S TGN
made for contribuionfo i Miisief's;National Relief
- A N R AL A ARy ‘
Fund . or such other , fund "rotified; by, .the , Central

Government in the Qfﬁcig}--i@@z(é_tgg.; Such :deduction can

be effected only after, obtaining 4, written authorization of

the employee concerned.*,

Permissible Total Deduction:

The total amount of deduction which ¢an be made, under-Section,7.(2) in

any wage period should not exceed:

* . Section 7(2) (i)
Sectlon 7(2) (i) (k)
7 Section 13

** Section 7 (2) (p)
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i in case where such deduction are wholly or partly made for payment
to co-operative societies, 75% if such wag’és’; and

ii. in all other cases 50% of such wages.

The excess in the above cases may be recovered in the manner

prescribed.

The employer is required under Section 13-A of the Act to maintain

- L e o e
registers and records of the details of persons employed, nature of work,
wages, deductions, receipts and other prescribed particulars. However so
long as the rules do not make it obligatory, to maintain such registers; non

maintenance of such registers will not attract-the offence under -Section 20.

The payment of Wages Act empowers theVState Government to
' appeint inspectors for enforcing the p_rovisioﬁs. of ‘the Act-. Such inépectors
are empowered to examination and enquu'les‘ ‘search ‘any iaremlses at
reasonable times, supervise the payment of wages to persons require by
written order the production of any register.or. reeord mamtamed,pursuant
to the Act, to seize or take copies of such- reeerda‘aa.c‘l.fq :exereise_-sﬁch other
powers as may be prescribed. The Act also, xeqﬁires- the.Cons,titultion; of a‘
Payment of Wages Authority. The Authqpit.}l(;hia_s,\all-_ pgvgefs_] of a,civil court

under Civil Procedure Code, 1908 for: .
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1. taking evidence;
2. enforcing the attendance of witness; and
3. Compelling the production of documéﬁfs.

i

If the payment of wages is delayed beyond the due date or deductions are made
from wages contrary to the provisions of the ActJan 'appliéat.ion for ‘recovery
can be filed by the employee or legal practitioner Iér:o‘fﬁch:.ia,l of a 'r(:agistered
trade union authorized by the employee or Ey ins'ﬁéci&r or byany other person
with the permission 'of the Authority appointed by fheAStilte Govefrirhcné for
hearing the claim under this Act. Such a};plicatidn };as_ f(_)lbév ﬁreséhfed within
one yéar from the date on which the payment of V\;éges 'was due or from the .
date on which deductions were made. The Aﬁth;;it&,‘ ho;a;/c;,w‘.;.ef‘, t\l‘a.s. power to

condone the delay on its being satisfied on applying proper legal p'rinc’i'ples th'at‘

there was sufficient cause for such delay.

The Authority under the Act has power of apppihting whom: lies with

the State Government should be:

1. presiding officer of a Labour Court or Industrial T ribfma_l;' 0!
2. any Commissioner for Workmen’s ;Co&peﬁgajt.i_oﬁ; or-,

3. other officer with experience as judge of acivil court.or as a ‘stip_endiary

magistrate.
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The State Government has power to appoint more than one authority for the

same specified.area.

Section 20 of the Act stipulates fines for contravening the provisions of
the Act. The years old provisions stipulating the amaunt of fines do nbt fitin -
the present situations. Mere sums of a few hundred rupees do not adequately
give the wrongdoer feeling of punishment. Thus the amounts of fines need

adequate increments.

The Payment of Wages Act also is not deéiéne‘d‘t’o h'clf)"tl:l'e {inorganized

workers. The benefits flowing from the .Act .do: not, adc,ql'latelyi(_help‘ the .

unorganized workers because of the casual nature of the érhployment. The
unorganized workers do ot have institutional machinety like trade unions to
fight for their rights. As such they cannot agitate‘fq,ﬁghtl_ for.their rigflfs without

losing their job.

C. The Payment of Gratuity Act, 1972: |

In the simple meaning gratuity may be understood to. mean money .given -

in appreciation_. It is a small gift, usually of money;.:given to ‘s_'om_ébody.as
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thanks for service given. The Oxford D1ct1onary the word gratuity has been

B L

interpreted to mean “money given in recognmon of services rendered or a t1p

The scheme. of payment of Gratuity to employees engaged. in. factories,

mines, shops and estabhshments etc. in India started with the.State Government -

legislation in Kerala and Governor’s Promulgation of Ordinance in West .

Bengal in 1971. After these enactments some other State Governments also

I REARER RN

voiced their intention to bring similar legislations. Therefore for the unlformlty
of the pattern of payment of gratuity to the employees thrjo‘nghont the bountry,
need for a central legislation was felt. The pr0posal of centraI Ieglslatlon on
gratutty was formally discussed in the Labour. Mmtsters Conferencg, held in
New Delhi on 24" and 25™ August 1971 and also m the Ind:an Labour
Conference at its session held on the 22° and 23rd October 1971 ’ There was
general agreement -at, the Labour Mlnlster S Conference and, the Indlan Labour
Conference on. an_,{u_rgent need of a centraL.-legislat_ion: .on: the. subject. The

Legislation was passed by both the house of the .’Pai'li‘ament,lin's~1.97.2 which

came into force on 16.09.1972.

The benefits under the Act is available, to any person (other than ar

apprentice) employed in wages in any estabhshment shops ‘factones etc to dc

gt i L 1.

any__skllled, semi-skilled or unskilled, ..ma,nnal,,,l !r,"s‘_uper',\{_lsoxl:}{,\ , :2652},1.?11031 o1
electrical work whether the terms of such emp:loyx_nent 'af:e'eiiores_sz,q;'implied

and whether or not such person is employed in managerial or.administrative
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Central Government or a State Government and is gojrf;r‘ngd by any otht_arA“ct

or by any rules providing for payment of gratuity.

The Actis applicable to shops and establishments withih"ﬂfe‘in'eé.ning of
any law for time being in force in relation to shops’ and establishments in a
state, in which ten or more persons are employed, or:were employed, on any

day of the preceding twelve months.*

The term ‘establishment’ has a wide mcaning. According to Oxford

1.

Dictionary it means organized body of men, mamtamcd for a purpose Section 1
3) (b) of the Act. empowers the Centra] Govcmment tQ extend the éc;verage of
this Act to: any, establishment. ‘Establishmént’ under ‘the- Clause mieans an
organization employing persons between whom relationship of employer and
employee exists. Thus.the Act if extended-can,be; agpiicableito all: ca;éés.where
an employer employee relationship can be, identiﬁe,d-.‘iA,fshdp.b'n establishment
to which the Act becomes applicable will.be governed by:thisiAct even when

the number of persons falls below 10.3°

4% Section 1 (3)
3% Section 1 (3)
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Gratuity ‘is paydble to an émployee “on. the ‘términation of his
employment’' after he has rendered continuous service’ for'not'less than five

years-

1. on his superannuation; or-
2. on his retirement or resignation; or*’

=+ 3. on his death or disablement due to acéident o' disease:

Completion of continuous service of five years. is-not:required-where the
termination of service is due to disablement or'death.?* In:case of death of the

employee,, gratuit; ] ayable to him will be payable. to:his nominee or.where:no
g ‘yR-, rURPES .h;*lp\y_ e i (R} ‘e £

Coaitianatal
nominee is appointed, to his heir, or such nominee or heir. is, minor, has to be
deposited with the Controlling Authority who has to-invest the ‘same for the
benefit of minor in such bank.or other financial institution as. may be

prescribed, until such minor attains majority.

.- For every completed year of. service,\oxsipartgéqﬁ|?it;:,3in-.excess:of six
months, the employer is required to pay gratuity.to an Aem'ploy,ee-‘ at the rate of
fifteen days’ wages as per the rate of .wages‘.‘l‘ast4d_raWn.i\by._'fthc'»er'nployEe
concerned.”’.-In .the ‘case of a piece-rated \empli?,yqefgi'ad;{ilyﬁ wages.yshall be
computed on:the ayerage. of the total .wages, for 2, period, of threé, months

immediately preceding the termination of his,employment.and-for this, purpose

5! Section 4
32 proviso (first) to Section 4 (1)
B Section4(2) - -
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the wages paid for any overtime work is not to be taken into account. In the
case of an employee who is employed in a seasonal establishment and who is
not so employed throughout the year, the employer has to pay the gratuity at

the rate of seven days’ wages for each season.

For deriving the fifteen days wages in cases of monthly rated employee,
wages last drawn by him has to be divided by twenty-six and the quotient

derived has to be multiplied by fifteen. The calculation in this case would be

thus-
Monthly Wages/26 X 15
The amount of gratuity payable to an employee should not exceed three
lakhs fifty thousand rupees.*

The provisions under the Act do not debar the right, of an employee to ‘
receive better gratuity under any award or agreement or.contract.with the

employer.

Where services have been terminated for any act, willful omission or
negligence causing any damage or loss to, or destruction, of property belonging

to the émployer, the gratuity of an employee has to-be forfeited only to the

** The amount of rupees fifty thousand was increased to rupeés one lakh in 1994 and it was further
increased to rupees three lakhs fifty thousand in 1998.
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extent of the damage or loss so caused. Further, the gratuity may be wholly or -

partly forfeited:

i, if the services of such employee have been terminated for his
riotous or disorderly conduct or any other act of violence on
his part;

"l for dny act constituting an offence involving moral turpitude
provided that such offence was committed in the ,cotirsé of

employment.*®

LTI

A' The right ;o;gqatuify has bc;an héid by tthupremeCourt as a ;tatut(;r)./
right>® In Pattehurila v. K. Damodaran®’ it was Held that ‘by the change of
ownership, the relationship of employer\ and émp'lbyéé;‘sﬁb’sis'ts and the new.
employer cannot escape from the liability of payment of gratuity to the

employee. Therefore, it is the uninterrupted tenure of service that is

determining factor of the right to gratuity undet the Payment of Gfé't'uity Act

and that changes.of managements are irrelevant onthe pomt

In the year 1987 a provision for 'compulsbry insurance was added in the

Act to come into effect from such date as is notified by the appropriate

Government.*® The insurance is for the employer’s-liability of payment.towatds

3% Section 4 (5) (b)

58 D.K. Kapoor v. Union of India, AIR 1990 SC 1923
7(1993) 1 LLJ 1211

%8 Section 4 A
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gratuity. Where the employer fails to any- premrum he. will be liable to pay the
amount of gratuity due under the Act mcludmg 1nterest 1f any, for delayed

payments, to the Controllmg Authority appomted by the approprlate

Government.™ Any contravention to this provision attracts the punishment of

fine whlch may extend to ten thousand rupees and in the case of continuing

XN PR S I P othiv e (7

offence a further fine extending to one thousand rupees for each day of

continuation of the offence.

The appropriate ‘Government fay by notification (which may have
prospective or retrospective effect) exempt; a‘ny' estabiishrneht, "shop etc or any
employer or class of employees employed in Ianyes{t\abhshm\ent,shop',etc ﬁom
the application of this Act if it has.the, opin‘@on;thalt\.the_,employees (n such

establishment, shop etc are in receipt of gratuity or pehsionary benefits not less

favourable than the benefits conferre,d'un‘der.this_:Act‘.‘,

A person who has become eligible  for !paiment-ioﬁ'lératuitlyt Oor, any

NI Ve t0 i
.:«,. ity

authorized person acting on his behalf has to send a written appllcatlon to- the

. T N O T
employer "As soon as the gratuity becomes payable when the appllcatlon as -

NESER \a-k

stated above has been made or not the empIO)-;ers has“to determme the amount
of gratuity and give notice in writing, to. the .'pe\rson"'.to}“w}‘iquithe gratuity'is.

payable and also to the Controlling Authority specrf}hng _theﬂamoun_t :oﬁ-gratuity

% Section 4 A (5)
80 Gection 7 (1N
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so determined.®’ The case of any dispute with regard to the amount of gratuity,
or any claims, or with regard to the person entitled to re_:ce_i\_'e such amount, etc.
, the emp.loyer has to deposit with the Controlling Authority such amo_unt as he
admits to be ﬁeyable by him as gratuity. The Controlling authority has to

decide the dispute duly observing principles of fair hearing.

The proceedings of enquiry will be deemed te be judicial proceedings

and the Controllmg has been entrusted w1th the poyver ofa c1v1l court in the
bt l“:’. ”’." ¢

Ve

matters of enforcing- attendance of any person and his examination on oath,
requiring the discovery or production of documents, receiving evidence on

affidavits and for issuing commissions. for, the examination of witnesses.,

The appeal-lies with the :apprOpri_ate Government  or!such- appellate
authority as specified by the appropriate Governme,nt.f’i;ﬂ}e Jlimitation period
for such appeal is 60 days which can be extended,by; a further period of 60 days.

on being satisfied of the sufficient cause of such delay.®

The employer has to arrange to pay, the amount of gratulty wlthm 30
days form the date it becomes payable For the delayed payment except in

the cases where the delay was due to employee’s own fault,, simple JAnterest at

81 Section 7 2
Secnon 7(7)
Prov1so (first) to Section 7 (7)
* Section 7 3)
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time or as the appropriate Government may notify, is a_Lsd reqhiged to be paid to-

the employee.

ML

The Controllmg Authority should pay. the amount deposued mcludmg

Leloa

the excess amount, as soon as it mav be after the dem’mt65

1. to the applicant where he 1s the employee; or
2. where the applicant is not the employee, to the nominee or the
guardian or heir of such nominee, if the Controlling is satisfied that

there is no dispute as to the right to receive the gratuity.

Nomination has to be made by each employee-for‘the'payment of
[ . « 5. ’ T S P .
gratuity.66 Such nomination has to be made in the in favour of one or more

member of the family. Any nomination outside, the famlly, if the employer has

........

s

a family is void. If at the time of maklng a nomlnatlon the employee d1d not
e ‘lfiz i) ‘sli 1 T T |u',¢ .

have a famlly and where he subsequently acqulres .a family, such nomination

¢ -1l-| :;15‘{'&\‘-: i AR R TSRS PRYYS LApep 1"','*: BT AT E NS IR L

Y ';1‘
would become 1nva11d and the employee has to. make a fresh nomination in

Al sy . Il

favour of one Or more member of the famlly &1 Nommatxon can be.modified: If

the nominee predeceases the employee, the intérest of the:nominee will revert

to the employee who has to make a freshngmir_lat_ion;.éf,g

% Section 7 (4) (c)
% Section 6 (3)
67 Section 6 (4)
8 Scetion 6 (6)
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"*Gratuity amount payable to an employee is protected against attachment

in execution of any decree or order of any court, revenue or criminal court.

In the cases of non payments the Cbﬁtroliing Authofity, on an
applicatioﬁ.madé bythc aggrieved person, has to issue a certificate for that

amount to the Collector who will collect the amount along with interest as

arrears of land revenue and pay the same to the person _éﬁt'itlé‘d‘

To facilitate the execution of the provié'iSQé’:'gfz e }\ctprrov;smns ‘have
been made for the appointment of inspectoré who hhvé been glven gdeduate.‘
powers. Further penalties have been prescribed for vgrlolqs offences 1@dpr the
Act. Any person who for the purpose of av01d1ng ,qﬂy‘paym\cntltouble made
under this Act or to avoid such liability of another pér'soﬁ knO\;vihgli" makes or
causes, to .be made- any false statements or f_a,llsrpg:,r:'t;pres‘é.li.tgtio_n_'will be
punishable with imprisonment extending to six months, or fine qx_tendihé to ten
thousand rupees or both.> An employer who conravenes or. makes default in
complying with, any of the provisions, of this Actkor;anyirule or ofder made
thereunder is liabie for punishmeﬁt of in‘mlpfisofirhén‘t: for a termi wﬁlch‘ 1should
not be less than three months but which inahy'c)i{i‘.énﬁl_' tooneyearor w1th fine
which should not be less than ten thousand. rup,éc‘é' 'b_UtWhlchmayextend to-
twenty thousand rupees or with both.7.0: Whe{c the, gﬁfcqpé‘.;{gla_te‘sgll to non

payment of gratuity the punishment prescribed jghprisqri;penﬁ which should

% Section 19 (1)
1 Section 19 (2)
(] . {



not be less than six months but which may extend to tWwo years unless the court
trying the, case, for reasons to be recorded, is of the opiﬁiqn that lesser term of

imprisonment or imposition of fine would meet the ends of just‘ice.71

All offences punishable under this Act should be filed through- the
Controlling Authority to a court not inferior to that of a Metfopolitan
Magistrate or a Judicial Magistrate of First Class.

‘Ihe provisions of tms Act have an overnaing effect on all other
enactments, instruments or contracts. The power to make.rules under this Act

has been vested on the appropriate Government.
D. The Payment of Bonus Act, 1965:

The consistent demand of workmen: for. soc;al Justlce tollrender due
share’in the profits of the industry in wh1ch they have a;rﬁajor hand 31de by side
the enterprise and the capital and the observatlon of the Hon ble Supreme '

BTy e e e
Court of India in Associated Cement Companies V. Workmen in 1959 made
the Government of India to set up a Tripartite ‘.Cor'nmis‘sioh-on becember 6,'

1961 to consider in a comprehensive manner, the question of: payment of bonus

based on profits to employees employed in, establishments,and to make

" proviso o Séetion 19 (2).
2(1959) I LLJ 644 (SC)
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recommendations to. the Government, The Supreme ‘Court in the above case

observed:

“If the legislature feels that the claims for social and economic
justice made by labour should be redefined on a clear basis, it can
step in legislature in that behalf. It may also be pos51ble fo have

o

the question comprehensively considered by a high powered

. : P R T LS
commission which may be asked to examine the pros and cons of

the problem in all its aspects ”By takiné é&i&encé - from all

industries and bodies of workmen.”

On the recommendations of the Commission as stated above the
Parliament passed payment of Bonus Act, 1965 With thé"'fbll'owmg objéctives:
1. to impose statutory liability upon the:employer of every
establishment covered by the Act to_pay- bontis to employees
in the establishment;
2. i t; Vdeﬁne the principle of payment of bonus ,gcqo_;dig‘g to the.
prescribed formula; and

3. to provide for payment of minimum and maximum bonus and

linking it with the scheme of set off and ‘s'eti on.
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Bonus is a payment made by the employer to miaifitain industrial
hannony. It is the workmen’s share of prosperity of the concern for which they
have their contnibutinn. The concept of payment of bonus is no? thc'a‘ RI:OdUCt gf
any generosity of the employer but it is one paid in the interest of industrial._

peace and to make available to every employee a living wage _which is

generally more than the actual wages.-'3

The Payment of Bonus Act applies to every f_aétqry and every other

establishment in which twenty or more persons are émployed on any day.

during an accounting year.” Keeping in view the area of the present work, it is

important to note that this Act.,,anw will apply,.to: the employees. through
confractors on-building operations.” Further .the ,apprapriate Goyvernment has
powers to exempt any establishment or class,of. establishments ,from the

oneration of all or anv nroviciong of the Ant 76

Every embl‘oyee’ who has worked in an establishment for not léss than

30 working days in a year is entitled to bonus.” For the puri)ose of the Act

’

13 " § .:
employee” means any person other than an gpgggnglciq,ig{ngqugg pn“.ﬂs'alar_y or

wage not exceeding ten thousand rup'ensm;ip any. industry ;,Q,d_gfany; skilled or

™ 8.K. Puri (Dr.), Labour and Industrial Law (8" ed ), A]lahabad Law Agency, 2004 at 542
nSeCtlonl(3) - - ,'a ] l‘ '\.‘ "A, gulh. lkf \..'

* The amendment in Section 32 for deletion of entry vito mcIude employees employed through
contractors in building operation has been announced by the Umon Cabmet Mmlstcr for Lanur on
October 1, 2007 T v
I Sectlon 36

SCCilOI‘IS e TS CL e it l‘v T RISV D

7 Increased from three thousand and five hundred rupees: announced by. the Union Minister for Labour
on October 1, 2007
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unskilled, manual, supervisory, managerial, administrative, technical or clerical
work for hire or reward, whether the terms whether the terms of employment is

empress or implied.

Where the establishment- consists of different departments or

&ifferént

. R T S R
undertaking or-has branches, whether situated in the same place or in
e lll.lx

places, all such departments or undertakings or branches are to be treated as

parts of the same establishment.”

The Act has elaborately explaiﬁed the process of computation of bonus.

Where the salary or wages of an employee exceeds. one.thousand and six
. . IR SN SIS TN Y i R Ay i R I L WD

hundred per month the bonus payable tQ‘.suc;'lgl,qmpléyp‘g_'}jg'glt:q@‘b‘e éla;l{:ulggc;d as

BRI

if the salary or wages are two thousand and five hundred rupees per month.

Further for the purpose of computation of the days in which he has been off

!

under an agreement (permitted by any law) or,on which he has:beenson leave

with salary or wages, or he has been absent!dﬁc-'igi, jt'cxlr:ip,(‘gr,a‘ry;diéablemént :
caused by .accident arising out of and iq.‘.the,- é‘our_sé‘,bf ,;éhlpibquht or on

maternity, leave witlll“s,i_i’lary or wages, the emplbyee'. concerned would ' be

worked in the cstablishment concerned.

™ Section 9
80 Section 13
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For the newly set up establishments the right. of bonus to the‘employee

is partially governed by separate provisions. The Act says that in such cases:?'

ii.

in the first five accounting years m which the employer selis
the goods produced or services lrendé}éd \l{k’xe b;)nﬁs becomes
payable only in respect of the S}éér in which the’ employer
derives profits. For this “p"e'“ri(\)é.l.‘:"tt'hé' épﬁiiééti_dri‘ of the
provisions relating to set on andsetbffoi‘ ‘alli'dciéiﬁ‘fé surplus ‘
enuincrated in Se;:tion 15 of thé Ac\t‘\}vdl ot be apphcable,
For the sixth and seventh accounting years the provisions in
Section 15 wivlll be apphcable su‘l‘)Jéc\{ \{o followmg'
modifications:

for the sixth accounting‘yea'r,'the set on or set off principle

will be applicable as against.the dllocable sptl‘plus of fifth

and sixth accomuing'yealxj;_angi\"_

for the seventh accounting year,  the set on or 'set off

principle will bé applicable as against the; él,lo,ci'ibl'e surplus

.. of fifth, sixth and seventh accotniting year.52,

From the eighth accounting year following the accounting year’
in which the employer 's_t_a;t‘é{lis_c.l;l‘,i‘r"lg‘:'-‘féoéas; ‘prodiiced " the

provisions of Section 15 will apply.*

¥ Section 16 (A)
®2 Section 16 (1-B)
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Section 11 speaks about maximum bonus. It s;ays\.-t'hdt-".iny an accounting
year if the allocable' surplus exceeds the amount .of minimuin bonus' payable

under Section 10 then the émployer will be bound to pay bonus ofian anount in

S R e Wt ‘.Lkn ‘\lll,u

proportion to the salary or wage of the’ employee durmg the -year Sllb_]cct to-a

|' .-
1Y .-.‘.n 1!\4»1-

maximum of 20 percent of such salary o.r wage Under Section: 15 the eXxcess
amount after giving maximum bonus under'Secti‘o'nili riray‘be ;set_lon for the
succeeding year. Similarly the deficiency to pay: ;even?«the ‘r’niri_initfrfr"-borius
under Section 10 niay be set off in the' succeeding’ yédff*ijf&é’i—é is excess after

meeting the minimum bonus in that succeeding year.

memum bonus for the above purpose s 8 33 percent of; the ‘salary ‘or

Nt

rupees, whichever- is! l_nghe_r. For an employee .w_l_io;;l}as};notg,eor‘npleltec} fifteen
c e s LR . ) A FRLR .‘: ."1.‘": ‘;r:“l:" ! et 4-", « B

years such minimum bonus is sixty rupees.?‘f g

In cases where the employee has not worked: for-all the workmg days,

Ly “~'.'x". ZR SRV, S P

the minimum bonus if higher than-8.33 percent of his sala‘riy_ or'wqges' has to be

proportionately reduced.

y

Computation of gross profits denved by an, employer from an

establishment in respect of the accounting year m cases other than that of a

83 Section 16 (IZC)
8 Section 10



banking company should be calculated according the procedure provided in the

second schedule.

Section 6 provides the sums that have to be deducted form gross profit

as prior charges. They are:

1. any amount by way of depreciation admissible under the
Income Tax Act etc;

2. any amount by, way of development rebate or. mvestment

LA (hll-e, A !‘s <.
N “"ll T 1‘.‘ [

allowance or development allowance Wthh the employer is

[ . \-

entitled to deduct from his income under the Income Tax Act;
’3. any direct tax which the employeri..,‘ig iz ble to.. payufor the
accounting year in respect of his m‘come prdﬁts and gams
during that year;
4. such further sums s arespecifed.imthe thirdsshedule.

ORI

Direct tax payable by the employer shouldl Ibe calculated at, the rates.

TS ‘,.“.

applicable to the income of he employer for that year In calculatmg such tax

rates no account should be taken of:\gjs.

L any loss incurred by the employer imirespect,of any;previous

accounting year and camed forward under any law‘, ;
N " He VN Oty

¥ Section 7 (a)
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2.. anS/ arrears of depreciation which the employer is entitled to
add to the amount of depreciation under Sub ‘Section (2) of
Section 32 of the Income Tax Act;

3. any exemption conferred on the emplOyér unider Section 84 of

- the-Income Tax Avct.

Furtﬁer,. where the employer is an in;iividual or Hindu Undivided Family thc..
tax payable by such employer under the Income Tax Act should be calculated
on the basis that the income derived by him from 'tlﬁe é:s%éblis'ﬁine;lt 1s iiis' orﬁy
income.®® Rebates other than development rebate or investment allowance or
development allowance have also been saved, from .being accounted .in the

calculation of the direct tax.

The Payment of bonus must be.iﬁ .cash. J_I_luai‘.Ca,S_e;,v_vhgré;»\th,e;(c\was a
dispute as to liability to pay bonus, the bonus must be péiﬁ within-a month of
the awérd of the authority trying the dispute. In all other cases it mustbe paid-
within. 8 months from the date of closing' of 'the accountmgyear However on
sufﬁcient reasons the Government or the authority_as the case may, be, can
extend the period of such payment beyond eight. months but; it should not in a'i-iy

case exceed two years.

8 Section 7 (c)
%7 Section 19
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The Bonus is recoverable from the employer. On an application by the
employee or his authorized agent or his assignee or his legal heirs and on
satisfaction the appropriate government or the authority as the <':ase may be
would issue a certificate of the amount to collector. The collector would collect
the same as arrears of land revenue.¥Apart from the authorities as already
referred to the Act also requires the appointment of inspectors for-th_e Vpuxl'pose.

of carrying on the provisions of the Act.®

For the contravention of the provisions of the Act or failing to comply
with the direction or requisition of any direction the punishment prescribed is
imprisonment extending to six months or fing which imay, extend, to -one

thousand rupees or both.”

The disputes under the Act are deemed to, be V:ir_—l'dus,tr_‘i;ﬂdisputgé within
the meaning of Section 2 (k) of the industrial. Disputes Act.. Therefore the:
settlemént method of Industrial Disputes or any corresponding state, law. would |
apply.”’ In a dispute referred under Section 22 of 'tl;e Actfég;réiiﬁ;g bonﬁs

payable under the Act, the Iribunal is under a duty to decide the rate of bonus

payable by, .‘ the ;:113;3105{9;;. In the absence of the rate being  specified, the

% Section 21

% Section 27 (1)

90 Section 28 -
%! Section 22

i 131 ’



employer would be handicapped in carry:ing out the.directions-contained in the

award.*?

Recent steps of the Government to include workers- employed through
contractors in building operation and rising of the basic ,wages for.eligibility f_or
bonus from less than Rs. 3, 500 to less than Rs. 10, 000 opens up new hopes for
the betterment of the conditions of workers employed in various employments.
Government en;ployges and Contract labourers are the ones who have a cause
to celebrate. More such bold steps are necessary for a country which has a.

potential to change the shape of its economy through.its'ma»ssive. workfbfce.
E. The Minimum Wages Act, 1948:

There are diffe;ent theories of wages explaining;us:the:concept. of wages
and elements and determining factors. Just Wage Theoryof the noted Itaii‘?.n
philosobher St. Thomas Aquinas, Subsistence Theory..of::Adam. Smith later
developed by David Ricardo, Bargaining Theory, Rurchasing Power. Theory,
Marginal Prodlictivify Theory largely developed by: the - American:economist
John Bates Clerk, Wages Fund Theory, etc. all explain'many..aspécts' .of wage .

problems. However none-of these theories:can beused.to:shoot all:problems.

2 Md Hanifv. J.B. Majdoor Union, 1980 Lab IC (All), cited in K. Madhavan Pillai, Labour and .
Industrial Laws (7" ed.). Allahabad Law Agency (1998) at 455 .



In Express Newspapers v. Union of Ind: , the Supreme Court
classified wages into three categories viz. Living Wage, Fair Wage and

Minimum Wage. Living Wage is one which as appropriate for normal needs of

ok
Stpa e

the average employee regarded as a human being llvmg in a (;lVlllzcd
community. A living wage should enable a male1earner to prov1de for himself
and his family (of about five persons) not mereiy the bare essantials of food,
cloth and shelter but a measure of frugali comfoi‘té 1n61ud1ng Ae‘dilp‘atio‘n ‘for
children, protection against ill health, requirements of essential social needs
and a measure of insurance against more important misfortunes ‘incluiiing old
agc..i?air wage is another concept of wage which stands betwe'eii living and:
minimum wage. Fair wage is said to be a step, :ipwa;glé. _’t‘h?,lprj:;igr¢ssiye
realization of a living wage. A fair wage, ijsp_sé;t‘tlg;i,jaligv\{é_,g}ie "r.iiinirp_lig.n .wage
and goes through the process of apprq?gin;ati;ig_ ,itgzv;\{a;r,d;s\,,t.hé,; ,liyigg;y;{agg ‘while
the lower limit to faii: ‘wage must (_)bvipus;ly ,b.e‘th.‘c\ minimum \‘N.age.;: the upper
limit is set by capacity of the industry to pay. Minimum wage Ld,iff_e'_rin_g ﬁom
these tow provide for bare subsistence. _Minimﬁm wage. 1s sufficient t'o‘ cover
the bare physical needs of a worker and his family. This minimp‘ixi‘wag‘e,isv paid
to the worker irréépective f the paying capacity ;of the :‘indu,st_r.y. :,Ng;}:ight to
exist can be attributed tci an industry .\:wyhich i.S.zni_it;'w.‘-i,n;;ai;fposiﬁo.nz t(v)f:pay its‘_

workmen minimum wage.

* AIR 1958 SC 576
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~“Minimum-wage-gerierally means rate of pay fixed either by a collective
bargaining 'agreement or by governmental enactme_lllt'asi the ,loy\‘l_‘eg{ 'wage
payable to specified categories of employees. The setting, df_’ a _miniml_l‘r,n wage
does not preclude the right of employees to' demand wages ‘g.bgve the
established minimum. The method of establishing 'a minimum wage by
collective bargaining method suffers from serious drawbgcks.; The .realization
of these shortcomings led trade unions to demand mfni;r}gm Wage pr(\)_gl;.ratxlnr.n_es

in several countries.

The first minimum wage law was enacted by the government of New.
Zealand, m 1894, Subsequently Victoria State, Australia i1 886 followed the
trend. Inspired by Australian law British Trade. Boards was enacted, in.1909. In

the United States, Massachusetts enacted the first minimum wage law.in 1912,

In India, law on minimum wages cannot,be p[ri:es.gribpq‘i ,t:q, correspond to
the coﬁcept of living wage because of the level of ificome is very:low. The
Repg_r__t of the_ Ngt?onal Commission on L_abgurz},rf:.cgmmeng_is ,‘ﬁ;x_g,t_ion of
different minima for different industries which would have great;:r apﬁeal and
function fixing a minimum wage for the country’s ecoﬁomy‘as a \'gvhole.94 But-

after so many years of economic reforms it.is:certainly a time. .to,;progress

towards the achigvement of this end.

..... 0

% Report of the National Commission on Labour (1969)
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The question of minimum wages was studied in depth by the Whitley

... . 95
Commission in India. It observed:

“it is likcly that there arc many trades in which a minimum wage

may be desirable but not immediately practicable.”

] S J:'}f:t‘!_‘.' AR TR TS LI Sy SN P A I
Thereafter many committees were formed to consider the issue. Finally, Indian
- Syt

PO IS L PN SN N S NP AY AL
Labour Conference gave shape to the Minimum Wages Bill' which 'was

R
PR N R ¢

enforced asan Act'in:1948. -

: t.'J,E

The whole philosophy underlying thé enactmienit, gf ,Mi_.r.‘ﬁr‘i‘lgm\"Wag‘es
Act is to prevent exploitation of labour through 'thé :i‘jé)?médt“‘b"f ‘undily low
wages. The Act empowers the Central and the' State’ Governments to fix
minimum rates of wages for different employments listed in, the Schedule to the
Act. Thus the Act ruled out the determination of Wages-entirely to the market

forces.

. . . PSS Y o L2t S y ’
In, Minimum Wages Act, it may be,1idted that;the:powers - to. fix

R ST

minimum,wages.has beén:vested on the appropriate‘Governmetit:only for a few

employmeits reldting to Tourism. In the contéxt-of the presért work

Construction and maintenance of roads and bui\l,d_ipg"s?_?;and' p_u'l_)_li_;:;-_‘tlj,auflsportsg'7

1,
V2

are the only arcas in tourism which is_covered, by, the Minimum .Wages Act

% Cited in the Report of the Royal Commission on Labour at 214 \
* Entry 7 and 17 of Part I of the Schedule to the Act
*7 Entry 21 of Part I of the Schedule to the Act
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However under Section 27 of the Act, State Government is empowered to add
other employments in the Schedule and the added employments would come

under the purview of the Act.

The Act enumerates the methodology of tlxmg of rmmmum wages In

ﬁxmg or revxsmg the minimum rate of wages dlfferent rates of wages may be

AR N i ..ww--Ai
v » | . . b

Yot ANS

fixed for different employments different c]ass of work'in same employmerit;

adult, adolescents ehlldren and apprentice and .for dxfferent localities. We may'
note here that wages for women cannot be dlfferent-only on the ground of sex.
However if she happens to work in a different class of work in same

employment she may have different wage.

The appropriate Government has power under Section 3 of the Act to fix

minimum wages for the employees employed in employ’mehts s'pe'ciﬁed in

................

Notification of the State, Government under.. Sectlon 27 It also has power to

‘ll ',“' -‘\, et S rye W

review- and- revise m,ini,mum wages at,s‘uch.intervals.\go\t exgeed_ing;ﬁye years.
Such minimum wage with regard to any employment may:be fixed by the hour,

by day, by month or by such longer wage per_'iodias‘m‘ay ~be.pf_e_scribed;.3§

%8 Scction 13 (1
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On a minute study of the numerous decisions we find that the courts

have insisted the following considerations to be irrélévant’ i fixation of

. . 99
mmimun wages:

2.

3.

5.

6.

7.

an employer may find it too difficult.to carry on his business

" on the basis of minimum wages;

the financial capacity of the employér;
the employer company having incurred losses' in the-previous
years;

employer’s difficulty in importing raw'materials;

the region-cum-industry principle e; ‘00

the Financial condition of the establishiment or the !q\{_qﬂabil%ty

of the workmen in lower wages;-

the minimum wage levels prévalent at other places.!®!

The appropriate Government is required to adopt any of the following

procedures in fixing minimum rates of wages .in respect of Scheduled

employment for the first time i.e. in fixing or in revising rates of wages,already

fixed.'%?

» Kamataka Film Chamber of Commerce v. State of Karnataka (1987) I LLJ 182 -
© Kamini Metals & Alloys Ltd. v. The Workmen, AIR.1967.8C 1175 -
"% New Bhopal Textiles v. State of M.P., AIR 1960 M.P, 358

102 Section 5
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a. appoint as many committees and sub-committees as it
- considers necessary to hold inquiries and advise in respect of
ﬁxaéion of wages or revising them, as the case may be; or |

b. by notification in the official Gazette publish its proposals for
the information of persons likely to -be affected thereby and
specify the date, not less than 2 months from the date of -

notification, on which the proposal is to be taken into

consideration.

After considering the advice of the committees appointed for all

the appropriate Government has to fix or revise the minimum rates.of wages in

103

respect of each scheduled employments.

Minimum wages payable l;nder the Act-has to __be,.‘,p.z'lid-i_n, cash. However
where there iS such a custom, with the .authorization .of, the .appropriate
Government it can be paid wholly or partly in kind. Likewise supply of
essential commodities in concession rates can also be authorized by the .‘
appropriate Government the cash value of which should be c;stimated in the

prescribed manner.'®

19 Section 5 (2)
1% Section 11
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Where minimum rates of wages in-respect of a scheduled employment is
fixed, the employer has to pay for that class of employees, wages not less than
the specified minimum rate of wage without any deductions except as

authorized. '

The appropriate Government may also fix the number of hours of work
in a working day, one or more intervals, a day rest in se;ren da)‘/s‘ f(-)r a'll‘l. (I)'.r any
specified class of employees and payment of remuneration for such rest, and'
payment of work on day of rest at not less than overtime rate. Excepfions may
be provided for employees of certain class depending on the nature of

employgient. '

The employee whose minimum wage. has, been fixed under this Act will

receive overtime payments fixed under this Act or any other law whichever is

higher.'?’

_ A worker who works for less than normal working day except where his-
failure to work is caused by his unwillingness to ,Wogk gg';d: not by omission of
the employer to provide him work or other prescribed circumstances is entitled

to receive wages for a full normal working day.'®

195 Section 12
1% Section 13
107 gection 14
198 Section 15
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Where an employee is employed on piece work for which time rate and
not piece rate has been fixed is entitled to receive wages not less than the

. s . 1
minimum time rate. 09

_In order to carry into effect the scheme of the' Act, provisions have been
made-in the Act for the appointment of Advisory Board, Central Advisolry
Board and inspectors.''® The main function of the Advisory Board is to advigei
the Government as regards to the revision of minimum wages.!'' As the name
itself imﬁfies it is only advisory in character and the Government is not boq_nd
by the advice tendered by such Board not is consultation with Advi‘so‘ry Boz;rd
Compulsory. The inspectors appointed are. required. to. exercise. functions
assigned to them. They enjoy adequate powers of entering any premises, for the
purpose of examining and production of register or records f _wage;, examine
employees, require workers to give information regarding other employees,
work and payments etc., seizur_e. of documents.and. such, other; powers -as

prescribed.

The Minimum Wages Act, 1948 also requires thie employer to maintain

iy

registers and records containing the following:

1. particulars of employees employed by him,;

2. the work performed by them,

19 Section 16
"% Section 7, Section 8 and Section 19 respectively
"' Chandrabhavan Boarding & Lodging v. State of Bombay AIR 1962 Bom.97
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3. the wages paid to them;
4. the receipts given by the employees; and

" 5. any other information as prescribed.

The employer who employs the workers in the scheduled employment is

2ot

also requir’ecj to exhibit the prescribed notices in premises containing prescribed

sl

particulars.''?

The Minimum Wages Act contains specific provisions for the
enforcement and implementation of t‘hc minirr.u;;n: Qéées'a pr;:;cr;t;ed by
notifications. With regard to disputes arising out of any ciai‘m“p‘rfefcr‘rcd by a
worker against the employer the Act has provided, for the settleme‘ﬁt machinery.
The Act is primarily concerned with' fixing of ratés of fr;inimhm wages,
overtime rates and rate of payment for work on a day 6f rest done by a worker
and is not really intended to be an Act for which.provisions _arq;;ﬁ‘a,d,g:.in, other
laws, »-sgc;h as Payment of Wages Act, 1936 and Industnal ,dglsputes Act;
1947, '3\1““1;:éref6f€, all claims relating to above mattérs can be enforced against
the employer by a worker if a dispute ariscs by preferring a-claim before an

. R -‘.‘ﬂ.\': .
authority appointed by the appropriate Government for this purpose. .

Under the scheme of the Act, both, individual employers; as. weil as

companies or other corporate bodies who employ the, workers:ifi the, scheduled

"2gection 18
'Y Section 22 (a)
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employments can be prosecuted and punished for éontrdy,éﬁing, the provisions
of the Act or any rule or order made under Section 13 of the Act. Therefore,
any employer whether an individual or a company or. other corporate body,
who pays to any cn‘1ployec wage less than the minimum rate. fixed for the
concered class of work or less than the amount due to him can bﬁ puniéh_ed
under the Act. Similarly any employer who contravenes, qt}i_y;l rule or order
issued by the appropriate Government relating to normal working day, rest day
and the payments at prescribed rules on rest day can also be punished. For the
obow;,stated offences, the punishment prescribed is im‘prisom"nent! upto ' 6

months or fine upto Rs. 500/- or both.'™

Section 25 of the Act keeps alive the spir}t_of the A'cit‘bykdecllaring all
contracts and agreements whereby an employee relinquishes .or. reduces his

minimum wages or any privilege or concession under this Act-as null and void.

Many countries today have national minimum wages and more still have
minimum wages for certain occupations. The, main. concern,,with .minimum
wage legislation is that it will hurt thost_:iitliggesigned_._to Jprotect: by ;reducing
the number of low- skilled jobs. Critics point to .the-pléntiﬁllylaboun force in the'
developing world and fear that minimum wage legislation will result in further
increases in unemployment in developed countries. However, evidence is

mixed on the cxact impact of minimum wage legislation. Studies, done in the

14 Section 22
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United States in the 1990s for example, gave contradictory results on the

115

impact.”” Much depends on economic strength of the companies forced to pay

a higher wage and thus their ability to remain competitive.

The Act applies to the Unorganised Sector iilIEiuding the workers
engaged in tourism. The Act considerably is capable to protect the minimum
wage of the unorganizéd workers. Howeve:r."tﬁé’ result may be more effectively
realized if the local self government or some machinery created at the local
level ié made active with the responsibility of working as a watchdog and
ensuring that the minimum wages are actually paid and also emi)owered to
forward reports and complaints of non payments .of, minimum wages to the
appropriate forums. Such machinery would ensure  the, best. interest of the
unogganized workers. In the Act Section 21 imposes penalty of three months’
imprisonment or fine upto rupees five hundred or‘tothfor the contravention of
the provisions of the Act. The prescribed amount.of fine seems inadequate in
tﬁe present time and therefore the amount of fine also needs adequate

increment.

F. Maternity Benefits Act, 1961

With the aim of implementing the directive-laid:down in Article 42 of

the Constitution of India, the Indian Parliament enacted Maternity Benéfits A(.:t,__'

"' Microsoft Encarta Encyclopedia, Microsoft Corporation, 2006...
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1961 providing for maternity benefits to the women workers. According to the -

!

Supreme Court “(any act of) denial of maternity benefits (may) be exarhined on
the anvil of Article 42 which, though not enforceable at law, is nevertheless.

available for determining the legal efficacy of he actiéﬁ.complained of. "1

The maternity Benefits Act, 1961 is an Act'witiﬁlthe 6i5ject of lfe‘gulati]ng
the em.ployment of women in certain cs’tablishment‘é?.fdi"cetit'air; perlést before
and after child birth and to provide for maternity benefits ‘and other 'benefits.
The Act applies to every establishment being a factiji'y, mine or plantation
including any such establishments belonging to Government. It will also be .
applif:able to other establishments .industrial,, commercial;, or..agricultural or
otherwise if the State. Government with  the:sapproval , of sthe, Centel
Government extends its application . after giving ;not less:than :twq-.l-months.
notice by, notification in the official Gazette but,will ;not be applicable to any

factory or'establishment to which the provisions of Employee’s State Insurance

Act, 1948 apply.,

Under the Act, the employer is prohibited form knowingly, employing
any women in any establishment during .six wqqlg.s:;,egch-l._i}_r.ungdia\t\ely and
immediately following the day of .del_ivelr_'y,qr: miscarriage. In case, a request is

made by a pregnant women she will not be.given any work:

'16 Reiterated in the case of Municipal Corporation of Delhi v. Female Workers, AIR 2000 SC 1274
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1. of arduous nature;
2. involving long hoﬁrs of standing, and
3. which is in any way likely to interfere ‘wiﬁh‘ her prégnaricy or in
‘developmént of fetus or is likely to cause her miscafriage t;or .
otherwise adversely affect her health-
one month immediately preceding the six weeks before the date of her expected
delivery and during tile said period of six weeks for which the pregnant woman
does not avail leave under Section 6.
Every woman, under the Act is entitled to, and her employer is liable for -
the payment of méternity benefit at the rate of averége daily wages' for the
period of her actual absence immediately preceding ‘and includiﬁg the day of.
her delivery and for six weeks immediately- following: that.day: For this the
average wage mcans thé average of the women’s lwagc,ﬁayable to. ﬁpr for tﬁe
days on which she has worked during the period of three calendar months
immedfately preceding the date from which she absents herself on account of

maternity, or one rupee per day whichever is higher.

A woman is eligible to maternity benefits onlly if she has worked in the
establishment for not less than 160 days during the 12 months immediately
preceding the date of her expected deliVery. Those days during which she was '

held laid off should also be included in these 160 days.'!®

Y7 Section 4
1% Section 5
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Maximum period of maternity benefit is fixed at 12 weeks- six weeks
before the delivery and six weeks after the delivery. If the woman dieé during
this period the maternity benefit will be confined to the date of her death. If she
dies after the delivery of the child than the maternity benefit continues to the
entire period. If the child also dies then the maternity benefit will extend to the

death of the child.'"”

Under Section 6, a woman entitled to maternity benetit may give notice

to her employer claiming the amount and giving date of availing of the leave.

L2

The employer has to permit her absence till the expiry of. six weeks after
delivery; the employer is bound to pay maternity benefit amount in advance for
the period before delivery on proof of pregnancy. The .amount towards thg
subsequent six weeks must be paid within 48 hours of the production of proof

that she delivered a child. It may be noted that child under the Act includes a

still born child.'?°

o

\ .
1 4

If a woman who is entitled to maternity benefit on any other amount

under the Act dies before receiving such benefit .or amount, the benefit or

amount will be payable by the employer to her nominee or legal réprcsentatiw .

as the case may be.'”!

1% Section 5 (3)
120 Section 3 (b)
2! Section 7
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Section 8 of the Act provides that every woman entitled to maternity
benefit under the Act is also entitled to receive from her employer a medical
bonus of Rs. 25/- in case no prenatal confinement.and postnatal care is

provided by the employer free of charge.

Even in the case of miscarriage, leave with wages at the rate of
maternity benefit for a period of six weeks immediately following the day of

122 A woman is entitled to leave for one month with

her miscarriage available.
maternity benefit over and above the leave under Section 6, on proof of illness

due to pregnancy, delivery, premature birth or miscarriage.'*

Every woman who has delivered child and who returns to duty after
such deli‘very should be allowed in the course of the ;iaily work to avail two
breaks of prescribed duration for nursing the child over and above to the
interval for rest allowed to her. Such nursing breaks should be allowed until the
child attains the age of fifteen months.'* Thus the Act also protects the child’s
health and ensures natural psychological attachment and g;ow'th mother child

relationship.

The Act prohibits the employer from discharging a woman worker due
to her absence permitted by the Act. Such dismissal or discharge or dismissal

or any notice to that cflect or any variation of the condition of her service to her

122 Section 9
13 Section 10
124 Section 11
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disadvantage is unlawful. Further, such dismissal or dischatrge will.not deprive
the woman of her right to maternity benefit and rncdical bonus-._Howe.j/er; if thet
dismissal is due to proved misconduct of the woman, ehe will nct be entitlcd to
the above right. In the former case, the woman can atpncztl to the ptescribed
authority against such dismissal or termination of entployment order. Section
13 makes it clear that the usual daily ‘wages of a woman entitled, to, maternity
benefit should not be reduced due to assignment to her, of l_e,s_s‘a,rduous work or

due to giving of two nursing breaks.

Section 21 imposes penalty to the employer lc the extent of three

months imprisonment or fine upto Rs. 500/- or both for contraventlon of any

. . s
¥ NI I| e idl by o n((-‘.

provisions of any provisions of the Act Acts like' obstructxng the mspector

IR TR SN TN | RPN IFT R A \.\u\n o

appomted under the Act in discharge of hlS dutles or failure to produce any

DR ST RURERATS DS [Oe NEE O PE

reglster or document on demand or concealxng of any fact or document etc. or
[ AU [ OGS EE TS S AR S v St W

preventing any person from appearing before such inspectors; are also

punishable under the Act in the same tune.

Prosecution for an offence punishable under the Act or rules made |
thereunder may be instituted before the expiry of one year from the ‘date of
commission of the offence. However, the Act bars prosecution without

previous sanction of the inspector.
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The appropriate Government has been given wide powers to make rules
for carrying out the purposes of the Act. The validity of such rules is subject to,

the previous publication and notification in the official gazette.

A woman is eligible for maternity benefits under the 'Act only when she
has worked for not less than 160 days during the preceding 12 months from the
date of her expected delivery. Though the Act 9overs; .alfewlunotganized
employments, and the State Government has powers to ez'(ten.d the provisions of
the Act to various other employments in the Sector, ,tho apolication wo:uld not
benefit a larger portion of women workers in this Sec’tor. Since, the works in

ot ¢

unorgamzod scctor are mostly casual in nature and tourism in most places is

[ PRI R P P O I FE

seasonal the Act would hardly cover a few unorgamzed women workers

[ Tt HE N

engaged in tourism.

The Act reaffirms India’s commitment in the Con'vention on Elimination

of All Forms of Discrimination Against Women which reqﬁires the States to

commit themselves to undertake a series of measures to end discrimination

B

against women in all forms, including incorporation of the principlo ‘of equality

[N

of men and women in their legal system, abohshmg all dxscrlmmatory laws and

ol PLSPIE | \' {1
adopting appropriate ones prohibiting discrimination against women. Most
importantly the Convention provides the basis for realizing equality between

' i i L] by
women and men through ensuring women's ‘ equal‘acce{ss to, and equa

opportunities in, political and public life -- including odtilcatio\n. ﬁéolth aric

14¢



employment. By ratifying the Convention States parties .agree to take all
appropriate measures, including legislation and temporary special measures, so.

. that women can enjoy all their human rights and fundamental freedoms.

G. The Contract Labour (Regulation and Abolition) Act, 1970:

The system of employment of contract labour is impregnated with
various problems. The employment in this system is abused in various ways.
Certain recommendations were made by the planning commission in the

Second Five Year Plan, namely, undertakmg of studles to ascertaln the extent

[l Uil N

of the problem of contract labour progresswe abohtlon of system and

,;‘..lz‘ rL ATl e

improvement of service conditions of contract labour where the abolition was

[ Y

not possible.'?” All these directed towards creation of a general consensus of
opinion that the system should be abolished altogether; and in the areas where

this system cannot be abolished, the workmg condmons of contract labour

BRIt r'lll‘sj':.a', . 1_ .

should be recgulated so as to cnsure paymcnt of wagcs and provxsmns for

essential amenities.

The Government of India has been deeply concerned about the

FERAN i Ny

exploitation of workers under the contract labour system. With 'a view to.

b . LY H . N
RTR R (A TS T S O
! RN [N - . ' . k) N

remove the difficulties of contract labour and bearing in mind the

'3 Refer to the Object Clause of the Contract Labour (Regulation and Abolition) Act, 1970
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recommendations of various commissions and committees aed the decisions of
the Supreme Court, particularly ie the case of Standard Va_cuun;‘ Refining
Company"26 in 1960, the Contract Labour (Regulation and Abol,ition)m Act .was.
enacted in 1970. This Act seeks to regulate the emplo.}"me!nt‘gf c_ontract‘laboul“‘
in certain establishments and to" provide for its abolition under ‘certah;
circumstances. The Contract Labour (Regulation and Abolitien) Act was
brought into force on September 5, 1970. The main i)‘bjective.'of tﬁe Ie:gislation
was 1o abolish various malpractices indulged in by‘ the Contractors/ 'Sardars/
Khatadars/ other intcrmediarics and to provide rcc‘luircd facilities to these
workers in view of the peculiar circumstances in which they work. 'fhe '.Act is
applicable to every establishment where twenty or rnore workmen are

o o7

employed in preceding twelve months as contract labour and to every

v‘u!:
LI ¢

contractor employing such number of workmen in such manner. However the

TR

Act is not applicable to establishments in which worl; iny of an i‘ntermittent or
casual nature is performed. A question in that r‘eslptect"‘is‘ 'te- be deci&ed by th"e .
appropriate Government after the consultation of the Central Boe.rd or State .
Board as the case may be and such decision is ﬁnal. It may' be noted that the
work will not be deemed intermittent where it has been performed for 120 days

in preceding 12 months or where it is seasonal, more than 60 days in a year. In

such cases the Act applies.'”’

16 Standard Vacuum Refining Co. of India v. Workmen, AIR 1961 SC 895"
1?7 Section 1
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The Act creates responsibility on every employer (Principal) under this
Act to make an application for registration of the establishmént within the
period fixed by the appropriatc Government. An application of registration has
to be made to the Registering Officer appointed under Section 6. On such an
application which must be complete in all respects such' Registering Officér has

to register the establishment.'?®

The Act empowers the appropriate Government with consultation of the
appropriate  Board to prohibit by notification in the official gazette,

employment of contract labour in any process, operation or other work in any

RS &1 ol

establishment. Before domg that the approprlate Govemment has to takc into

con51derat|on conditions of work and beneﬁts to such labour m the
P S 3 it

establishment and other factors such as:

v

a. whether the process, operation or other work 1s.incidental Lo,

or necessary for the industry, trade, business, manufacture or
occupation that is carried on;

b. whether it is of sufficient duration having regard to its nature;

c. whether the work i is done ordmarrly through regular workmen

ERASLH
in that establishment or other similar establishments;
d. whether it is sufficient to employ considerable number of

whole-time workmen.'?®

128 Scction 7
1% Section 10
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The primary object of the Act-is to stop exploitation of contract
labourers by contractors or establishiment. The Act doe's not purport to abolish -
contract labour iﬁ its entirety, but it provides for abolition of contract labour in , ‘
appropriate cases. Such power has been given to the appropriate Government
and it is only, the appropriate Government which has the authority to abolish

contract labour system.

For regulating the areas where complete abolition is not possible or
desirable. provisions have been made for registration of establishments as
discussed earlier and licensing of contractors. Every contractor under the:Act is

required to undertake or execute any work through contract labour under and in

[ L I F R Y SR G

accordance with a license issued by Licensing Officers appointed under Section

e « i . Poear and

11. Such license may contain conditions including conditions as to hours of’

work, fixation of wages, and other essential amenities. A security amount may
‘ [ : [I—

s
(I f

also be required to be deposited while the grant of such license.'® No
contractor, to which the Act applies, can undertake or execute any work
through contract labour without such license. Contravention of this provision is

punishable under the Act.

Under the Act powers have been vested on the appropriate Government
to make rules requiring that in cvery establishment under the Act, one or more

canteens shall be provided and maintained by the contractor, for the use of such

138 Section 12
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contract labour, including the standards in .respect - of construction,
accommodation, furniture etc. and foodstuffs and charges the"‘,reof.13 ! In every
place wherein contract labour is required to halt at hight in connection with the
work of an establishment such number of rest rooms or. alternative
accommodation as may be prescribed has to be provided and. maiht'aiped:by the
contractor for the use of such contract labour.'* Such ‘accpmmoda,t‘ion,llga.s to be
sufficiently lighted and ventilated and has to be maintained in a clean and
comfortable condition. The Act also makes provisions for the other facilities
such as supply of wﬁ’olesome drinking water, sufficient humber of latrines and

urinals, washing facilities ete.!

The Act ensures that the first aid facilities are provided and maintained

by the contractor so as to be readily accessible at all

ot ‘. et

‘working hours. The first

aid box equipped with the prescribed contents at every place where contract

labour is employed has to be available.

A contractor under the Act has to be respoﬁsibllc for payment of wages
to eac-h worker employed by him as contract labour 'fm.d s(uch. wages l‘lav’e;_ :to be'
paid before the expiry of such period as may be tprwesgr‘ibe'd._ The ‘rn9§le and
manner of the payment has also been provided in _:'the Act to ensure total
security of the wages of the contract labour.'**

M Seetion 16
" Section 17

'3 Section 18
1M Gection 19
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The requirement of maintaining registers and records is provided by the
Act under Section 29. The Principal employer or the contractor is responsible
to maintain registers and records giving prescribed particulars in the prescribed

form.

"For the contravention of the provisions of the Act or rules there under,
the punishments have been prévided under the Act. Whoever contravenes any
provision of the Act or any rules made there under prohibiting or r;gulating the
cmp.loymcm of contract labour or contravenes any ‘condition of a licensg
granted under the Act, would be punishable with imprisonment for a term
which may extend to three months or with fine which may extend to one
thousand rupees or with both and in the ca;se of c.ontirit‘ling contravention, with
an additional fine which may extend to one hundred rupees for each day during
which such contravention continues after conviction of first such contravention
will br; levied.

If a person contravenes any of the provisions of this Act or rules made

\

thereunder for which no other penalty is elsewhere provided, he shall be

punishable with imprisonment for a term which may extend to three months, or
: Ceet "t ) .

v ehe

with fine which may extend to one thousand rupees or with-both.***

135 Section 24
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Keeping with the argument regarding the definition of Unorganized
Sector in the first chapter of this work, it can be said the Conﬁact Labour
(Regulation and Abolition) Act, 1970 is an Act which is entirely dev;)ted toa
section of unorganized workers. Though Unorganized Sector encbrﬁpasses a
much larger area of workforce, the: Act takes into account all prokﬁlems in the
contract labour. system to regulate. the work conditiong and abolish tﬁé system

wherever possible. Such an Act should be properly implemented thel Act is

capable of being a definite answer to the existing exploitation of a large section

of the workforce in our Country.

H. Equal Remuneration Act, 1972:

Article 39 the Constitution of India directsfihe “St‘a-t'c to tz;ke steps
through its policies, inter alia to secure that. therc’is:equa‘li pay for' equal work. ’
To - give effect to this provisioq the P‘resideﬁt!!prdmulgatcd 'lthe Equal
Remuneration Ordinance, 1975 on 26™ Septeml;er,‘- 11975\1150*'as"‘"tb 'éx.laiale Aits'
implementation in the International Women’s Ye.ai‘f.“"TH'e;‘E")qual' 5I(ei:'f¥1&pération

Act replaced the ordinance in 1976. The Act was. enacted to prevent

arton
ooy v

discrimination between workers only on the ground of gender. The Preamble of
the Act describes it as an Act to provide for the payment of equal remuneration

to men and women workers and or the prevention: of .discrimination on the
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ground of sex, against women in matter of cmploymcnt-and: for matters
connected therewith and incidental thereto.'®

The purpose of the Act therefore is to mi{ké su;e the{ﬁkémﬁlogzérs do nat
discriminate the employees on the-basis of gender, in‘xlna‘tters of wage fixing,
transfers, mtraining and promotion. It providéé for | p’aymenf- of equal
remuneration to men and women workers, for same work or work of similar
nature and for the prevention of discrimination aéairist womenm the matters of

employment.

Section 5 of the Equal Remuneration .Act specifically forbids the

employee from discriminating of women during recruitments etc. it states:

“On and from the commencement of thibsuni&c-:t-,-‘lno Lcrﬁi)loxcn shall
,while making recruitment for the same, work, or.;work ,of,similar
.nature, or.any condition of service subsequent to reémitment such
as  promotions, training or transfer, make: any..discrimination -

against women...”

The Act also imposes duty on the employer to pay equal remuneration to

men and women workers for same work or work of similar. nature. It says: .

18 vide the Object Clause to the Act
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“No employer shall pay to any worker 'emiployed by "him,
rémuneration, whether payable in cash ‘or Kind, af rates 'lé'ss"
favourablé thin those at which remineration s paid by hith to
workers of opposite sex in each establishmént or 'embloyﬁ]eﬁ't for

137

performing the same work of similar nature.’

For the purpose of evading the possibility of reduction of wages, in
order to ensure compliance with the requirement of equal pay; the Act

specifically forbids any reduction of wages fo that effect.'38"

The,: Act, -for ithe purpose. of <pro.i}iai‘{n“g"f?aihénéés:édiseh‘lployment
opportunities. to. woinen; directs- the. appropriate. iGo.;;érn:méﬁt'a"t_o ‘contitute one
or more advisory committees to advise it'37:with. regard: to, the extent: to which
women may be employed in such: establishmeétits - or employmetits. Such
advisory committee should consiét of not Iéss than' 10 persons to be appointed
by the appropriate Government, of which half should 16 68 wotnen.*® Such

committee should regulate its own p,rocedure:\M}ﬁTheLappropriate‘.government

may; after giving to persons concerned in the establishment;or employment, an -

BN
137 Section 4 (1
138 Section 4 (3'
13 Section 6 (1
149 Section 6 (2!
1 Section 6 (4'
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opportunity of heard, issue such directions .in respect of the employment of '

s 4
women workers, as it thinks fit,'42

The Act also empowers the appropriate Government to :appoint
authorities for hearing and deciding claims and cbmpﬂeﬁﬁté.my An ér'riployer or
wbrk'er e{ggrieved by any order made by an aiu,t'hbiri't}‘i:"s"c')! ]éﬁﬁi;iﬁtéd méy prefer,
within thirty days ot: the date of such order, an afjpéél' to such authority. as the
appropriate Government may specify. The power to confirm, modify or re.verse
the order so appealed against has been vested on'stich appeliate atithority. No

further appéal is recognized and allowed under the Act™

Under Section 8 of the Act, every employer is required to maintain such
registers and other documents in relation to the workers employéd by him as

may be prescribed.

"The appropriate. Government hds:powers.toappoint. inspectors for the
purpose of making investigation as to whether. the:provisions..of. this, Act; or
rules made thereunder are being complied with. by.the.employers.*> They have

been given adequate.powers for effective functioning. .

142 Section 6 (5)

13 Section 7

¥ Section 7 6)

3 Section 9 (1)

146 Refer to Section 9 3)
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The Act provides penalties for any contravention of t;}'léfproviéio:r'lls under
the Act. A simple imprisonment which may extend to a term. of one month or
fine which may extend to ten thousand rupees or both may be imposed on ény
ehlj;f(,)yer for failing to maintain any register or other décuments or for omitfing
or refusing to give any evidence or preventing his 'agéhf or Seérvant or any other
person and for omitting to give any information. ' For’ méik‘ing any
appointmeént or recruitment in contravention to the provisions of this Act, for
making any discrimination between male and férmalé ?Eﬁgfaiiig"'p%i&ﬁieh;ti of
wages, for making such discrimination in contraventionto the proviSions of the
Act and for omitting from carrying any direction ‘madé by 'the appropriate -
Government ur_lder Sub Section (5) of Sec.tion;6,:_the\puhishmént\-prés‘_cribed is .
fine amounting not less than ten thousand rupees zbui'.si\}h'ibhnzhiay.'extcnd'.to
twenty thousand rupees or-imprisonmént.which may. ‘e;tter;di.tb onewyear or both
for the first offence and for all subsequent offencesvtl-léz“ﬁnetfis‘-such as aforesaid
and imprisonment which may extend to two yca.rs-.ltﬁAnynpersona omitting or
refusin;g to produce to an inspector any register. orother document:Grithe give
any information is also'punishable with fine: which: ‘may’v"eﬁt‘end 6 five hundred

rupees.'¥ |

No court inferior to the Court of Metropolitan ' Magistrate :6t: Judicial
Magistrate of First Class is empowered: under:the.Act.to .try:iahy. offence

punishable under the Act. The Court-is. required ;‘to;'etakeixcoéni_zancevof an

17 Section 10 (1)
'8 Section 10 (2)
149 Section, 10 (3)
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offence punishable under the Act upon its knowledge or on a complalnt made

by the appropriate Government or an officer by it or a person aggrieved or by '

e e e . e 150
any welfare institution or organization. 50

. B T P £
The power to make rules has been vested ;with the Central

ORI TR N PLEPA SRR '_‘e.:i\_-rt.\u-:
Govemment 31 lhe Central Government is also empowered to give dlrectlons
to the State Governments as to the carrying on of the provisions of this Act in

~ \l~ !

the States. The power to remove difficulties by notiﬁcatlon is also reserved

with the Central Government. '*?

Many Countrigs have introduced Jegislations; eml‘Jo,dying-tthe; ﬁrinciple of -
equal pay for equal work. Equal .Remunerations‘;A(‘:t‘-JtinnInd,iztws'eeks equal
remuneration for “the same work or work of si:milztrwnan;re.” -Thu:s-. unlike in
many other countries the requirement of the ‘sam'e‘ou‘tp”ut’ is not .rinls‘is‘ted upon
in the ‘Act. In United Kingdom the Equal: Pay Actel9701 1n51sts on “non
dlscrlmlnatlon on: all forms and conditions of: exnll)l\(;'y.;nent‘ ofa ;woman if she is
engag‘ed in “like work” ;;vith a male or if her job haé ibeen->féted\equivalent to
the job of a male counterpart following.a job! eva'inéti0n~:5st1t;1)\l. The 'AAct‘(was :
amended in 1983 to include instances where the Iwoman 5. work was of equal.

value to the man’s. In India though the Central Government can exercise its

rule making power under Section 13. to-do the same,;suchsprovisioniisidesirable

At}

150 Seetion 12
13! Section 13
152 Section 17
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in the Act itself. A work can be defined in terms of suchthmg's as'skill, effort

and responsibility. Thus an adequate amendment in Section 4 is desirable.

Deséile improvements in the level of womeﬁ;é wages, average male
wages is generally higher. Explanation to low pay among women include the
fact that may work are part time in nature. Further due to the fact than women
performs a major portion of household works live cookmg, child "Café',i bleaning,
washing,, care of the aged etc. at home, they are ge’né‘reill’y unable to equate with
men at the workplace in terms of work. In an establishment which employs
only women workers there are no men with whom a wortian' can compare her -

wages or value of work.

In a developing country like ours, where the so.c‘xzo;-leg‘él st!atus of women
in many cases is inferior to that of men, where: major. portion of women
workfor_ce is engagéd in Unorganized Sector _and‘.wher_e poverty.and weak
institution make enforcement of such laws impossible, efforts to establisﬁ the

principle of equal ay have made little headway.

L. Building and Other Construction Workers - (Regulation of

Employment and Conditions of Service) Act, 1996:

Development of tourist spots is a direct ifiput to tourism. This involves a

great deal of construction works. Construction workers;“theréfore, ‘becorne
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major contributors of tourism in any country. More so in a -country like ours -

where tourism is receiving greater attention in the financial planning and where

Y vy

tourism infrastructures are being developed on a large scale through thousands

of mega projects all over the country.

The building and other construction workers are one of the ‘most

TR A\.ﬂh ;‘1\1’:)

numerous and vulnerable segment of the Unoréanlzed Sector in India. The

- 1'-_ . . SR LR R TE N -'-".'{:.’1':1 ST S I
building and other construction works are characterized by their inherent risk to

ety

life and limb of the workers. The work is also characterrzed by casual nature of

“""l:4~" ‘lf\.‘q.\l ‘1)&.1; N

work, temporary relationship between employer ‘and employee uncertain -
¥ [T ST Hit )
workmg hours and madequacy of welfare fa,crlmes. rAlthoughrthe provrs1ons of

various, labour laws are available :to. these: - workers; .a;need swas felt for a

comprehensive central legislation for this category of workers.

R B Y T N £ . .,
To regulate the employment of the building and other construction
. AP [ N '
workers, to provide them safety, health welfare measures.and to provide social

security and various benefits to these workers,an‘ld.iﬂn'g'-and!\'O’tlierz Construction

1l.:'

enacted by the Parliament. The Act came 1nto force or; 1% March 1996 Under .

g b

this Act, a buxldmg worker iIncludes any person -to do-any: skrlled - semi- Skllled
144 G e, -

or unskrlled manual technical or clerlcala work: /for h1re rfor,anew or in

connection any building or construction work: and:does not:include-any: person

employed in managerial or administrative capacityor.supervision ‘category or
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who draws wages exceeding Rs. 1600/- per month 'or.h»pér‘soh with functions

mainly of a managerial nature.

Building and Other Construction Workers Act ;;pplies to every
establishment which eniploys or has e'xrip‘llo'l);_éalfl.'(') "ot ‘more workers.'® The
v;\}‘o'rkurs covered under the Act include wo?l‘(‘c}sf enéaged m constructlon
alteration, repairs, maintenance or dembl’itilci)‘r}f"‘(:;'fi'gt"réé:t"’s',wr';(';‘éi:‘cis‘t,"'B'i"idééé, air
fields, embarkment and navigation works etc. “ad Al ifféfuﬂ‘é‘é?iﬁd's;é"é'ngz{ge.d
in worlzc.gs"‘r;elating- to "electric iineé, 'téllébholrié; \li'ﬁe's"%t“éf'lT-l'fé"""é'ﬁp.i‘opriate.
Government has power to further extend the application of the'Act to the -

workers engaged in other.employments.

The Act makes provision for the constitution of a Central Advisory
Committee to advise the Central Government-on such matters, arising out .of the

administration of the Act as mav be referred toit.'*4 ",

Provision for registration of establishméiitiWithin f’é.";iahéri:éd}bf:'gi)f(ty' days’
from the commencement of work to ensure. thiat ‘there é?é‘fng‘;ﬁliﬁigfg‘dt:icési‘and
to discourage non-compliance of law i‘sfhﬁ\iﬁipb}tﬁﬁt':ififdﬁigilgfi=u'r:1dc'i'fthe Act. .
However, if the Registering Officer-:is -satisfied: that!the registration o'f the

establishment is obtained by misrepresentation .or.suppression: of material facts

153 Section 1
¥ Section 3
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or that the provisions of the Act are not complied with; he can revoke the

registration of the establishment. 153

e

1 :
B AN NRITE R

The Act also makes pfovisié)n f(')r‘vregils:t“rjzkit\i‘c;;”c‘)f building i;sc‘)r'kers as
beneficiaries under this Act.*® Such registered workers are entitled to "the
benefits provided by the Worker’s Welfare Board from its ind under the ‘Act.
'Under' Section 13 of the Act provisions :hai‘\)‘e"'ﬁééﬁi fﬁaderequlrlng issue of
identity cards to the beneficiary wherein the "érrijil;);erﬂ concerned is ;equired to

write the details of the work done by the beneficiary’

- A building worker registered as; a,beneﬁicizll'r\y l‘indef this;A‘c'tf'isf -requifed
to contribute to the fund at such rate per mc'irit}i}'aiii ﬁfescfi‘l}n‘c:'d \bﬂf the State
Govérnment. He has to pay such amount until he attains the ‘age of 60 years."’
On attaining 60 years of age a workerl.uhdef;xfﬁgz€;§éfai.yiz'fi'li.{c;c,;ei’:i:"e\‘:,,to‘ be a

beneficiary. Such cessation will.also take -effect. when .the worker :is not

el
P\ win

. . Cote wS o dey N Cax et A Al e - .5.
engaged in work for 90 days.'*® Further, in!¢ases where the benieficiary, fails to
. . . T O L I R R .
pay the contribution for a continuous period: of-one:iyear, ihe:ceases; to. be a

beneficiary. But:in-this, case, if the Secretary of the.Welfare Board:is satisfied

that the non.payment was on reasonable: grounds arid that the worker is willing

to deposit arrears, he may restore the registration.'>

155 Section 8

158 Section 12
157 Gection 16
1*8 Section 14
133 Goction 17
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Ap employer is required to maintain a reéiétef, in such fonh as ma_y_b'e |
prescribed; showing the details of the | employ}peﬁt of 'beneﬁofari'esf The
Secretary of the Welfare Board or any other officer autﬁorizeo oy fﬁe:Board '
has been authorized under the Act to inspect such registers without any prior
notice.

For the purpose of exercxsmg powers a'lnc'iﬂi"ﬁh(;tlc;flsk és“mgnéci“under }the
Act, the Act requires the constitution of Staté Boardé. 'T‘iié Board sﬁoﬁld consist

Vi lll( O T 11 l-)‘, )({"{ a2 Pt SVARETCRLS

of a Chairperson who should be a person appointed by the Central Govemment.
S OME ph v ltiat

and such number of members no exceedmg 15 as’ may be appomted by the

State Government.'®® The Board should, glVe.equalzxrepr_'esentatlon; to;the _State

Government, the employers and the workers. :Provision:has: been made. for the .

representation of at least one woman.in the. Board

Functions of the Board have been elaboratefylpfovided in Section :22.

The Board; may:

e 1. provide immediate assistanceto the ‘beneficiary in:case.of accident,

AT ,ﬂ(ll

2. make payment of pension to the t beneﬁcmry who have completed the .
age of 60 years,
3. sanction loans and advances for a preseribedﬁ'sumr to.a beneficiary for

_ construction of a house on.prescribed terms:and:conditions; .

190 Section 15
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4. pay such sum as premier to thé beneficiariés:of ‘afoup ifisutance as 1t
deem fit,

5. give such financial assistance for thié " edudition of ‘SHildten of the

" beneficiaries-as may be prescribed,

6. ineet $ich médical expenses " for 'treéatment ‘of ‘tajor “ailment of
beneficiaries or such dependants as may be praseribed;

7. make payment of materhity‘benefit to the ferhalé béfieficiaries, and

8. make provision and improvement of such“other ‘welfare ‘measures

and facilities as may be prescribed

The Board is also empowered .to. gra’nﬁ;«I"‘c';i;ﬁﬁ"ic‘j"r::\_"fs'iib;:‘:idy~'.t'o-(a 1002;1
autho}ity or an employer in aid of any schemé ‘approved by ‘the State -
Government for the purpose connected with: the.welfaré' 6f building workers in
any establishment.'®' In addition to this:the: Béard hay; if-a local‘authority or
an employér has-providéd any welfare. ineasurés:iorcfacilitiesitoithe:workers,
which has satisfied the Board, it may: pay.annual igrants-in‘did-not’ exceeding
the amount' actually spent on such-.activitiesh ofiiany prescribed: . amount
whichever is 1e’ss.162 In order facilitate the Board to:pérforin thesé functions, the .
Central Government may after due appropriation made by ‘the parliament by
law in this behalf make it grants and loans of such amount as it may deéni

necessary.

1! Section 22 (2)
6% Section,22 (3)
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All the income of the Board discussed hereinabove as grants and loans
made l‘)y‘t‘he Central Government, contributions made by the' beneficiaries and
sums received by the Board from other sourcés”hs“x;{a); be decided by the
Central deernrhent, would form the Workers Welfare l?und.163 The Fund
should be utilized to meet the expenses towards the legitimate Business of the

Board specifically enumerated in the Act.

With a view to ensure that the funds bé"'ﬁufil'iiziga"ih%hé welfare of the
workers alone, there are express provisions to réstrain the' Bodrd from
incui'ring expenses towards salaries and other adriinistrative ‘éxpensés in any
financial year of more than 5% of the totaliexpenditire of.théiBoard in that
financial year. 'S Further. the Board is required underithe:Act.te-maintain proper -
accounts and records.and prepare a report g‘iwingz-ﬁillf accounts and records and
prepare a.report'gi-vi‘ng account of the activities during:the- previous: year and

submit a copy to the State Government and the Central Government. !

An important provision can be found in Sectiof 28 ‘of 'the Act. Under
this Section the State Government has been given powers tofix the number of
hours of work constituting normal working: day’inclusive of one.or more
specified intervals. It has powers to provide f()'fs:'év;c:lay:%g:’re‘sf -:w;i‘t'ﬁiwi}a'ges. in
every seven days. Payment of the day. of. rcs;;;at-'i.the.yr'atei'o'f-‘.:hot'-uless.tﬁan

overtimg wages can also be provided in the rules by.the:State Government.

183 Section 24;~ R
' Section 24 (3)
16s Section 25
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The Building'a'nd other construction 'wb.rlkér‘s must -be paid for_ their
overtime work. The workers for such overti'rn"e: vs?c')‘ri(:‘z\lr;é eﬁtltlédto 'ti\'zvicc the
ordinary rate of wages. In calculating the'oveftiriie wages a‘l\i‘ iéllo:viiances to
which the worker is entitled except bonus should be taken into ‘a;’:,c-bunt' with the

basic wages.'®

" The Act ensures the safety of the workers as }i"c\ﬁroﬁiﬁitiksr‘fhe employment

of any person whom the employer knows or has reason o believe to be deaf or’
has a defective vision or has a tendency fo giddiness in any work which is
likcl)"'to ix;vo]ve a risk of accident.'"The employer is also reqﬁired to make
available at the workplace first-aid faéilify-con}éihiﬁg such first ‘ai'dfequipmfents

and medicines as prescribed by the rules..

For the welfare of the workers the:Act!requires-the ‘employ:er‘l to-provide
wholesome drinking water and latrines and urinals’at fhé‘l%vdfﬁﬁigé'é.lég The
appropriate Government may by rules require the’ employer provide canteen
facilities.'®® Further the employer is required-to ..pr'b‘\k/?:ide:lif\‘/fiiié‘?aicébr'zi'rnbdation
free of charge | to the workers within® ort near: <tﬁéfi:W6rﬁplhce. Such,

accommodation must have separate cooking .place, :bathir'lg-,'-w‘\iiashingf:and

1% Section 29
167 Section 31
168 Section 32 and 33
169 Section 37
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lavatory.'” For every workplace where fifty female building workers are

ordinarily employed, the employer has to prov1de adequately llghted and

ventilated rooms with adequate accommodatlon for the use of chlldren of such

i (IR L
workers as créches. Such rooms should be maintained in a clean and sanitary

condition and should be in charge of a workman trained in the care of children

and infants.'’

For every establishment where one hundred or ‘mote building 'workers

l Loyt Spdiyabe

are employed there isa requxrement stlpulated by the Act for the const1tut16n of

IR Sy s weel ot h\;\.).a!"\a\ "e'l ;;.4

a safety comm1ttee con51stmg of the representatlves of the 'workers and
employers wherein the workers representation shoul&l;net: abe':less\. than_that of
the employer. The employer is also required under:the:Act; to:appoint qualified

safety officers for the purpose of ensuring\ adedh‘a’te isafety-fto 'the'wor"k’ers;'l72

Section 45 ol the Act holds the:employer. responsibleifor:the payment of
wages and compensation. Under this Section the employ‘er is responsible for
payment of wages on or before the prescrlbe‘cll' date |

.TheJ\ct also.deals with compensatic;n ahcl-alliedi matterg Whete'is any
establishment ;’arl -eecldeht occurs whlch....-ceuse's:z"lahy‘ bodlly mJury wh1ch
prevents the workers from working. for 1p'erio,cl-luo:ﬁt,48'>lhdtils;.:.omh'iore, the

employer has to give notice of such accident.to theiprescribed.aythority iwithin

~

170 Section 34
' Section 35
17 Section 38
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prescrlbed time. On the receipt of the notice the authority -has to make '

necessary investigation. In cases where such acéldents“r.esults m’ tﬁe death of -
five or more persons the Act requires suc‘h inv'estigatix‘lg authority tp investigate
within onc month of such notice.'” The payment 'of compel;'satiohelzs ;equired
under the Act has to be made accc;rding to the provisiqns of the__ \h;(;rkmen’s

Compensation Act, 1923.'™

On the commencement of the Building and Other Constructive work, the
Act requires the employer to give informz;ti(Sn““tg)l tﬁ;: | inépez:tor having
jurisdictioni of suc'lll commencement with details r'e'la;ting to con'trlactor etc.,
nature 6f ’Work, arrangements at the wor_kplace,._-mll.:ﬁbe_f,gf.quker;s efnployed _
etc. Where any change occurs in theﬁinformatiomscx‘:g.:i;én;.;ﬁe..;mi;léyer ,has‘tt.q

immediately inform the said inspector of; such--changes.~~Thus -arrangement for

constant vigil in the conditions of work at workplace has:been.ensured. .- -

.1, Stringent penalties have been prescribed for the contravention of the

provxsmns of the Act. Elaborate provisions prescrlbmg su1tab1e pumshments
for different offences under the Act have beenrmcorporatedn -imthe -Act.wProper

implementation. of these provisions may. deter-the.commission: of-the! offences

and ensure;proper rcdmpliance of the objects sought under the: Act.

' Section 39
17* Section 45 rAv Section 58
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The operation of any law in the state which is more-beneficial to the
workers than the present Act is specifically allowed by the Act. Any
correspoh'dinngtatc law providing welfare schemes which are inore béneficial

to the worker are allowed to operate.

Building and other construction workers. contribute 'l‘z{r'g!elay‘ in tourism.
They are one of the most numerous and"mdst‘ neglected‘workerslnfthe work
world. Though the present law seeks to prov1deasafe{ynet ‘ei’h'“"c'i""-é‘ggi"e{lx;s“eéurity
hopes to the workers, in reality in most $tatés’ theréis neither ‘the ‘Worker’s
Welfare Board nor the Contributory Funid‘and Scheffies ‘as’stiptilated ‘under the
Act are existent. The reason behind this is.that .thé;iLabQiir;De'pamﬁiéhts in the
States are financially not in a p.osition._to. .inif‘giategjsuch\;schemes'. When the |
develqpéd iworld is- working on living .wages: it.is }.highLtime\~tha,t=1vv'éu_spend a
little on, minimum .requiréments of our workers like their sdfét}:;,'f‘éééu'”r'ity and

minimum wages.

J. The Protection of Women" againsti:SexudlHardssment at

Workplace Bill, 2007:

v

i

bidfi. The

i . T R ‘a;‘f._:-.."f-,-u‘f;;A-"P".i‘\:': 3'{\;54
Sexual harassment in workplace'is'a serious-and cbnfm‘onl}') 0

work places have always been hostile ‘to"wbrkihg.‘w&h"‘éh;i;'tHé‘ii*—L"cfi‘"g‘Hity:and
personality. They often face problems ‘of tbeing “sexuallyl 'ﬁ'a"rhss’i"é'd:"' This

harassment:may come either from their'male co:workeérs'or from theit bosses' or
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from any third party. The act of sexual harassment varies in its form. It is in the
form of humiliation, eve teasing, molestation etc. The boss or senior tries.to
gain sexual favour in appointment, promotion or in the workplace itself. Such
harassment is morally and legally blameworthy because-it -cauées‘*détrimental

and long lasting adverse effects on the victims.

Though bills aiming the prevention of sexual harassment at workplace's-
are being introduced in the Parliament in almost every session since the last
few years, the legislatures have, till date, not been able to come up with a law
in this regard. '1‘11(; Protection of Women against Sexual Harassment at

Workplace Bill is presently lying in the Parliament’s table for discussion.

_"I'he Bill aims to provide preven;ion and redressal of sexual harassment
of women at workplace. The Bill extends to the Unorganized ,SPQFQR}?O_]?S and
it also provides for the notional expansion of time and place as the definition of
workpléce in the Bill includes the places where the employee visits for the.

works arising out of and in the course of employment.'”

Section 3 of the Bill says-

* No woman employee at a workplace shall be subjected to sexual
et P o

harassment including unwelcome sexually determined behévior, physical

175 Section 2 (1) (v)
18 Gection 2 (1) (iv)
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contacts, advances, sexually coloured remarks, showing pornography, sexual
demand, request for sexual favours o'r any other unwclcqmc conduct of §exqal
nature whether verbal, textual, physical, graphic or electronic or by any other
actions which may include-
i.  implied or overt promise of preferential treatment in_employment, or
ii. implied or overt threat of detrimentalritreatment in employment, or
ili. implied or overt threat about the present or future employxﬁent status,
iv.  conduct which interferes with work or creates an.intimidating or
offensive or hostile work enviroﬁlhent, 61
v.  humiliating conduct constituting health and safety problems.”

s

The Bill requires the constitution of Internal Complaints Committee in every
. . V A;',,‘l,.\.\“, . et \: €

workplace. Where the offices or administrative units ‘of the workplace are

located at different districts or sub-divisions, the Committee should be

constituted in all such units.'”” The Committee should have the following

composition:

1. a chairperson from amoﬁgst ic gmployecs who should be a
senior level woman and should be committed to the cause of
women. In case such a senior level woman is not avaifable, the
chairperson should be appointed from a sister organization or a

non-governmental organization.

177 Section 4 (1)
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2. not less tan two members amongst employees committed to the
cause of women or who have had experience in social work; and
3. one member from other interest committed to .the cause of

women, as may be specified.

In such Complaints Committee at least fifty percent of the members
should be women. The reéponsibility of constitution an Internal Complaints

Committee rests on the employer.'”®

The Bill also makes provision for the appointment of District Magistrate
or Additional District Magistrate or the Collector orlDe.puty:CoIIec_tor of the
respective jurisdiction as District Officer for every District to carry out the
functions qndt_ﬂ: thé Blll”9

In a workple;ce where the constitution of the Internal Complaints
Commiltee is not possible or practicable, or where the complaint is égainst the
employer himself, the District Officer may, constitute at every Bloclf, a Local

Complaints Committee.'® Such Local Committee should consist of:'*'

1. a chairperson to be appointed by the appropriate Government from

amongst women committed to the cause of women;

1”8 Section S (1)
17 Gection 5

1% Section 6 (1)
1®1 Section 6 (2)
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2. one member to be appointed by the appropx:igte Govcmment from
amongst the registered frade unions or workers’ associat_ipns_ﬁmgt,ioniﬁé
in that block or district;

3. two-members, of whom at least c;ne should be a woman, from amongst
such noﬁ-governmental organizations or associations or other interests

committed to the cause of women, as may be specified.

) Section 7 of the Bill provides for the manner in which the complaint is
to be made. A complaint of sexual harassment is ‘to be fnade 'by fhe aééfieved
woman 10 the Internal Complaints Committee or the Local Complaints
Committce, Vas thc case may be, in wrltmg The Chaxrperson or any member-of

oD (S ilu oo b oatgait }
the COn‘lll‘llFtcc oLr J_&Q.ca_l}h(?ommlttce as fh!e .???e,,ma.',):.-..p,e.ﬁhoiu%d.;l,-?n(der all
reasonable assistance to the woman making the cornplaint, to reduce the same
in writing. Where such aggrleved woman is not 1n a p051‘t10nlt9‘l{lnake a
complaint on account of her physical or meq_t,a‘lnitgciz;c}paqity.izor:r ‘?¢?ﬁth or -

otherwise, her heir or such other person as may be prescribed may make a

complaint under this Section.'**

Section 8 of the Bill incorporates a provision for the amicable settlement
of the case through conciliation. It says “at the request of the aggrieved woman
the Committee or the Local Committee, as the case may be, may before

initiating ergq'uiry‘t'mdér the Bill, take steps to settle the matter bé"tWégri her and

182 Section 7 (2)
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the respondent through conciliation.” On such settlemént, the Comniittee or the
Local Committee, as the case may be, should record the settlement and
recommend the employer not to take any action in the matter. Thé copies of
settlement should also be provided to the aggrieved woman and the respondent.

No further enquiry into the matter should be done after the settlement.'*?

Where the conciliation is not arrived at, the Committée or Local
Committee as the case may be, should proceed:to'make enquiry’ into the
complaint in éuch"mamer as may be prescribed. In’the cases where the -
respondent does not comply with any of the terms of. cb'nciition of the
conciliation arrived at, the Complaints: Committee -or Liocal: Committee as the
case may be should proceed into the complaint.'®! The'Bill makes the enquiry

time bound. Every such inquiry is required under the Bill-to be ‘completed

within ninety days.'*’

During the pendency of enquiry, on a written -request- made the
aggrieved woman, the Committee or the Local Committee, as the case may be,

may recommend-to the employer to:'*®

1. transfer the aggrieved woman or the respondent to any other workplace,

or

153 Section 8 (4)
184 Seetion 9

' Section 9 (3)
1% Section 10
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2. grant leave to the aggrieved woman, or

3. grant to the aggrieved any other relief as may be prescribed.

On the basis of the recommendation, the employer or the District officer

may take such action as may be deemed proper.

After the completion of an enquiry under the Bill, the Committee or the
Local Committee, as the case may be should providé a rep‘cl)'r't‘o'f the ﬁhdingé to
the employer or, as the case may be, to the District Officer.'¥ Where the -
Committee or the Local Committee arrives at the conclusion that the allegatiori
against the respondent has been proved, it should recommend to the employer

or the District Officer as the case may be to:'®

1. take action for misconduct in accordance; with .thélprovisions
of the service rules applicable to the respondent or whe;'e no
such service rules have been made, in such manner as may be
prescribed;

2. - deduct - from the salary of- lthe;. réspéha;:nt. sﬁéin'sum of :
compensation to be paid to the aggrieved woman or to legal
heirs, as it may determine, or direct the respondent to pay such

compensation to the aggrieved woman.

187 Section 11 (1)
18 Section 11 (3)
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‘ The employer or the District Officer is required under the Bill to act
uponﬂlhe recommendation made by the Complaints Committee or‘the Local
Committee within a period of nincty days.'wl-lowever,-if the empIO);er or the
District Officer is not in agreement with any conclusion or recommendatiorzll in
consultation arrived at or recommendation made, he may alter the conclusion

or recommendation in consultation with the Committee or the Local Committee

as the case may be.'”

The Bill also contains provisions for the actionl to ge ‘tz:ik:qﬁ m cases of
false or malicious complaints and false evidence wh:aré the Commlttee or the
Local Committee, as the case may be, arrives at a conclusionithat the 'a‘llegation
agair;st the respondent is false or malicious or the_xworﬁam concerned or ény
other person making the complaint has produced~anyaforged..orurhisleading
document, it may recommend to the employer: or thesDistrictsOfﬁcer to ~t;ke
action' against the. woman or the person who' lias'made:the! complaint in
accord;mce witl; the., service rules or where 'no.:suchcservice;xrule's have b}een
made, ‘as may be pr_escribed by the rules under this Bill. If during the enquiry '
any witness has given false evidence or produced any forged or misleading -
document, similar action has been prescr‘ibed under fhe-‘BiIlu-'Pli
For the determination of compensation under: Section -131' (3:)‘\(b~)‘ the Bill

requires certain things to be given regard to. Section:says.that.in-determining

189 Section 11 (4)
1% proviso to Section 11
191 Section 12 (1) & (2)
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the compensation the Complaints Committee or the Local Comﬁ.iitte'e as the

case may be should have regard to:

1. the mental trauma, pain, suffering' and emotional distress

caused to the aggrieved woman;

2. the loss of the career opportunity due to the incident of sexual
harassment;
3. medical expenses incurred by the victim for physical or

psychiatric treatment;

4. the income and financial status of the respondent;

5. feasibility of such payment in Iimp.sum or.in installments.

Section 14 prohibits the publication or circulation-of the complaints and |
enquiry proceedings under the Bill. Notwithstanding“ényfh'ing.confained in thé
Right to Information Act, 2005 the identity and addresses of the aggrieved
womaﬁ, respondent and witnesses, any information felat'iﬁ;g to .:cohci'lﬂi‘étion and
enquiry proceedings, recommendations of the Complaints Committee or the
Local Committee and the action taken should not be };ulalliShed, com}ﬁunicated
or made known to the public, press and m_ediai.vi-'lbwe'\;er, the i'rvllforma'.tion
regarding the justice secured to any victim of sexual-harassment under the Bill -
may be disseminated without disclosing the-. identitglzfdﬁdiiziddrESS‘ of the

aggrieved woman, respondents and witnesses.'” In cases where any person

~.

192 gection 14
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entrusted with the duty to handle or deal with the complaint,. aenquiry or any
recommendations or action to be taken under the Act fails to observe the above
requirement, action should be taken against such person in accordance with the
service rules or in the absence of such service rules as prescribed.'”

s [ R SR TR Y PN i
Section 17 of the Bill casts certain duties on the employer. The employer

is under duty to:

1. provide a safe ' working environment at the workplace;

2. display at any conspicuous place in the Wworkplace ‘the ‘office order
constituting the Complaints Committes

3. Undertake workshops and training programmes, at.regular. intervals
for sensiﬁzing members;

4. provide necessary facilities to- the. Committée.. of the Local
Committee as the case may be;

5. ensure the attendance of respondent and: witnesses: before the
Committee or the Local Commmittee as the case may be; and

6. make available such information to the Committee or the Local
Commiﬁee as the case may be, as it may require: with regard to the

complaint made.

193 Gection 15
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The Complaints Committee and the Local Comimiftée are réquired to
prepare an annual report and submit the same to the employer. The employer
should include the report so submitted in the annual report of his

organization.'"*

| Where it is felt necessary iﬁ the public interest to do so, the appropriate
Government may call upon the employer or the District Officer to furnish
information in writing or authorize any officer to .make insﬁecﬁon of recox;dé
and the employer or Fhe District Officer are under the obligation to co-operate
such inyestigating officer with records and other docgments or iir;forr‘natio’r} as

required by him.'*”

In cases where the employer or the District Officer fails to constitute

Al . I R .
condld L b dhoadete e,

Commiittee or fails to take action under Sections 11, 12 and 19 or contravenes
the provisions of the Bill or rules made under the same, the Bill proposes a

penalty. of fine which may extend to ten thousand rupees:

The power to make rules under the Bill -s. rests .0n: appropriate

Govermnment.

Though the Bill aims at prevention of “sexual harassment of women in

1156

workplaces, it is not free from loo’pholes. One of\thé loopholes-in the Bill

1% Section 18 & Scction 19
19 Section 20
1% Vide the Object Clause_
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can-be seen in Section 3 (2) (a) which requjres. the .Chairperson of the
Committee to be a “senior level woman”. It i_s,u,nciear as to what the words
“senior level woman” mean. If it is deemed that this means a woman holding
high post;. it is highly impracticable in many work organizations, Further, in the .
Committee .under Section,3 (2) the outside participation,is restricted to énel
The fact that three members are to be from amongst the employees, in a -
committee of four members, where the participation of third .interest is lixﬁited

to one the Committee will in all probability fail to pronounce bold decisions.

The Bill also provides for the conciliation of the cases of sexual
harassment and where any settlement is arrivc,gi‘a.t,..tlgl,c;,;.B_il,l,,,_sqysg “no further
enquiry shall be conducted”. Such-a provision guarantees .encouragement:to the -

wrongdoers to pressurize through treats or other means:for.a settlement. ..

..The biggest:loophole in the Bill can.be;seen.insthe Proviso:to.Sectiony} 1.
this provision says that were the employeror the:District: Officer. is not in
agreement with any conclusion arrived at_or .recommendation..made by the
Committee or the Local Committee f‘he.:ma};'.’aflteri;.the‘.iconqlusion or
recommendation.” This provision contravenes the ,very purpose of the ‘Bill.
Conferring of such powers on the employer..defiesvthe .very -logic of the

constitution of the Committees. Such a proyision:sin. :the~. Bill" not only .

marginalizes the authority of the Committee,or: the. Local Committee.to reach
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an impartial decision and to take stringent action against the wrongdoer but

also causes the stringency of the Act to be loosened.

The Bill reduces the act of sexual harassment-to a mere compoundable

offence. Though the word “workplace” in the Bill covers all the places visited -

Vi "™

by the employee for works arising out of and in the course of employment 1t .
" L e o e

does not contain a single provision with regard to third party harassment The

.

responsibility ol the cmployer to initiate legal proceedlng as rcsted in the
decision of the Apex Court in Vishaka v. State oj Rajasthan and earlier Bills
have been done away with. It can safely be concluded that the Bill is an

emasculated version of law on sexual harassment which.in all probability will

fail to achieve the objective of ensuring safe working environment to women.

K. The Unorganized Sector Workers’ Social Security.Bill,2007:"7

The Unorganized Sector is contributirig ;"*5‘.9"’1'3'ereen't‘ > i"ng “the Gross
Domestic Product of Our Country. It employs 92'% i6’93‘1'?? percenit of the total
working population in our country. Some estimaté§ say that 94 percent of the

total working population in India works in Unorganized Sector.2%

'*7 As introduced in the Rajya Sabha, 10 September 2007~

'8 Estimate of the Second Labour Commission

199 Estlmate of the National Commission for Enterproses in the Unorgamsed Sector -
® As estimated in the Unorganised Sector Workers’ Secial Security Bill, 2007
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The unorganized workers on account of their nature (’)f':’.émplbyment,do

NUEEE €
are being implemented

not get aded{late sZ);:il;l security. Some welfar"e‘sé:ﬁer;r'l,es
by the Central Goverﬁment for specific groups of Unorg;lni;ed Segﬁtor \;vorkers.
State Governments are implementing welfare ﬁfogrémnﬂqs qu certain
categories of Unorganised Sector workers ‘and " some "Non .G‘dvernment
Organizations also provide social security to cex‘téiﬂcéi%édfiés of workers.
Despite all these efforts, there is a huge deficit in’ the” coverage of the
Unorganized Sector workers in the matters of labour 'p;r'i;tectibﬁ and social

security measures ensuring the welfare and well being of workers in the

201

. . . . e IR
Unorganized Sector including various employments in tourism.

The growth and’the quality of the jobs ‘in.the Unorgamze\dSector has
been very mush hit by the timely low cost credit,. imprdy,ed inffas;ructure and
technology, quality consciousness, modern marketing,:proper organization and
a syncrgy with large organized industrics. Most of. the. cducation .and skill
develor;ment in the past have been geared to satisfy the héed of the Organized
Sector. The education and skill need to be orientéd towards ‘the ﬁeéﬁs of the
Unorganized Sector in the traditional areas like. agriculture, small-industry, -
service, and self-employed and also the new areas iik;a'tiiﬁfism, information
technology.and financial sectors. In this there is a need for a'lééisfative and

administrative {ramework for the unorganized Sector, besides.new: initiatives

*! See generally, the Object Clause, the Unorganized Sector Workers’ Social Security Bill, 2007
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by the Employees’. Provident Fund Organizé.tion ﬁnd‘ Employées’ St‘ate '

Insurance Corporation to reach this segment.

In response to the above stated facts tﬂe Unofg.anizeleorl;ers Social
Security Bill, 2007 has been introduced in the Parliament.?%? "I‘h:e Un_orggnized
Sector Workers Soc;al Security Bill, 2007 aims"‘ffc') pr0v1defor5001él security
and welfare of the Unorganized Sector workers and fbr“mat‘t'ers‘kéonn'ected
therewith or incidental thereto. The Bill inter alia proposes for the following

matters, namely:

L . The Central Government:to .constitute a.'-.Nzitional Sc;cial
Security Advisory Board to recommend suitable welfare
schemes for different sAection; ‘ of,Unorganilze;d Sector
workers, and upon consideration. of .theée.-recomrﬁendations,
the Central Government may notify- suitable Welfarglschemcs
relating to life and disability cover, .‘ll}lééaiiﬁgih'afn&]imatemity

203-;

benefits, old age protection or any other bénefits.
2. The State Government to constitute. State. Social  Security
Advisory Board to recommend suitable welfare schemes for

different sections of unorganized workers in the State and the

9% Bill No. LXVII of 2007
% Secetion 5 r/w Seetion 3 (1)
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State Government may notify suitable schemes for one or

S.204

et R

more sections of the unorganized worker
A worker in the‘Unorganized Slec‘to?rz'i'c;"l‘)e“ci,iiéible= ;for social‘
security benefits if, he is duly regisfered. Every registe;red ‘
worker in the Unorganized Sector to be issued an Identitjl
Card which is to be a smart car‘d:cé;.'r\'f\)}ii'h'gi a{quue number of -
identification.?®

The Central Government and the State Government to have
powers to make rules for the pu'r'ia’ose of carrying out the

objects of the Bill. 2

Any scheme notified by the Central Gove'r.rirlllehti~'ri1a.y-'lie:2°‘

1. wholly funded by the Central Government,or...... :. .

2. partly funded by the Central.Gove‘.m.ment and:~part'ly funded

by the State Government, or

. partly funded by the Central Géiiern;neni, p‘ér'tl}','df{mded by

the State Government and partly fhn&é&tﬁr‘bhg}i contributions
collected from the beneficiaries..of . the scheme or the
employers as may be prescribed in the scheme by -the Central

Government,

2 Section 6 r/w Section 3 )

205 Section 9

206 gection 12 & Section 13

207 Section 4 0))
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In Central Board in addition to the Chairman who is to be appointed by
the Central Government and the Director General, Labour Welfareswho will
hold the office of the ex-officio Member Secretary, the Bill requires the |
nomination of thirty one members to be nominated by the Central Government

out of whom:**®

1. seven members would represent Unorganized Sector workers;

2. seven members would represent empldyers of Unorganized Sector;
3. seven members would represent eminent persons from civil society;
4. five members would represent the State Governments; and

5. five members would represent Central ‘Government -Ministries and

Departments concerned.

The Bill stresses for adequate representation ot the'persons bélonging to

the Scheduled Castes, the Scheduled Tribes, the minoriﬁ’es and v’vor‘r‘uér;m9

N co e s e . Sl
Similarly, in the State Board except the Chairperson to be appointed by

the State Government and the Principal Secretary .or. S"e"Cretary,::Depart’ment of

Labour who will hold the office of cx-ofﬁcio,,Mcmber.A Seéretary", sthe Bill

requires the nomination of twenty six members out of whom:2'?..

208 Section 5 (2)
2% Section 5 (4)
1% gection 6 (2)
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1. seven would represent the Unorganized Sector workers;
2. seven would represent the employers in the Unorganized Sector;
3. five would represent eminent persons of civil society; and

4. seven would represent State Government Departments concerned.

Adequate representation of the persons belonging to the Scheduled
Castes, the Scheduled Tribes, the minoritics and women.in the State Board has

also been stressed in the Bill.%!!

The Central Government has powers to gi?vé direction. It can give
direction to the National Board or the State. or. the Sfate, Board. in respect of

matters relating to the implementation of-the. pfo.visidnéibf the Bill 2% .cro

Some schemes have been recognized -asithe welfareischemes.:under tilé
Bill aﬁd are enumerated in the Bill itself. The schedule appended with the Iéill
containé following schemes:

1. National Old Age Pension-Scheme;..-

2. National Family Benefit Scheme,

3. Nationall.lcliz:t\'gr'nity Benefit Schem.e,"

4. Mahatma Gandhi Bunker Bima Yojna,

5. Health Insurance Scheme For Handloom Workers, it 1o a0

6. Scheme For Pension To Master. Craft Rersons, s dasis g

1 Section 6 (4)
212 Gection 10
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Second Labour Commission. The Bill is too wide in scope and breadth and is
too abstract. The Bill also talks of tripartite participation, employers being on e
of them which are difficult to identify in many cases and thus is not feasible to

protect the interests of various employments.

The Financial Memorandum presented witi; the Bill stétég that the
financial implications for funding of the schemes would be Adeterlmi-ned “as ;;.nd
when such schemes ére formulated.” Further the Memorandum also \é‘ays that
“the fund for the schemes, as and when tﬁéy are ';i‘hx:fél'lﬁcédi'hwill be
channelised through the existing channels of funding as is being done for other
schemes of the Government.” Our experiences withft‘hébuilding'wdrketr\s reveal
contrary outcome. In the absence of clear provisipns for funding, the schemes
cannét be implemented. Though the central legislations. on .construction
workers was passed in the year 1996, even upto the present day most of the
States do not have any welfare schemes under that Act. The welfare provisioﬁs'
in the p;'esent Bill are also sure to be limited by the: want-ofiadequate; funds.iIn
the want of adequate funds, the welfare measures-in: the. Bill will only remr;lin

mirages.

The concern with the Unorganized Sector workérs including the

, - T . 'l
unorganized workers engaged in tourism is not just limited:to social isecurity.
Protection is also a manor concern in this sector.- Though: the:regular labour -

laws apply to Unorganized Sector, the Indian legislature'is all set to recognize
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Second Labour Commission. The Bill i§ too wide in scopc ‘4nd‘breadth and is
too abstract. The Bill also talks of tripartite pal’thIPathIl. eﬁ%lﬁyers bemg on €
of them which are difficult to identify in many cases and thus is not feasible to
protect the interests of various employmehts.
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financial implications for funding of the schemes would be detérmined “aé a;ld
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channelised through the existing channels of funding 4s'is being doné for other
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cannot be implemented. Though the central _,legi‘s'lations'.‘ on:.construction
workers was passed in the year 1996, cven upto’ the iﬂ;esént day most of the
States ‘do not have any welfare schemes-under that lAct.'}"I‘h:éw\;vélfare provisions
in the pfesent Bill are also sure to be limited by the want of.adequate funds. In
the want of adequate funds, the welfare me-asures. inithe- Bill: will:only rema}n

mirages.

The concern with the Unorganized Sectorworkers- including the
unorganized workers engaged in tourism is‘not-just:limited to’social security.
Protection is also a manor concern in-this -sector:.Though: thesregular: labour

laws apply to Unorganized Sector, the Indian legislature:is.all set to ‘recognize
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the workers who are left out from the coveragé”of these laws as ﬁrtorganized '
Sector. It would be improper to presume that the areas t:ctrgcted h)t'the regular
labour laws are immune of all difficulties and that these laws have’ _really been
implemehted in all places. The areas covered by the reéuiar lélbc;ur laws are

Vet d : . f

also prone to many difticulties. Therefore the proper approach would be to
further extend the operation of these laws through propgr 'a:m:lehdrhor;tléum the
provisions 'and through reducing the requirern‘ohtwof‘ thc numberof pers;ons
employélou.hand 'gi\}ing the employer certain subsrdres, ‘¢oncessions and
protection to meet up the burden arising" therefrom, If _the intention of the -
legislature is honest through the present attitude the social security éoﬁl would
be realized in large area of the Unorganized Sector but the p'rotlec.tlon of
workers would be best ensured througlh';L"rha‘ldhgl_l--‘thq: hcmployer
liable/accountable. The workers who remain unprotcoted;.through .any.law can
be protected through newer initiatives. The .pr.eseln;t,....approz{ch .of the
Government does not attend to the problems of casual and cohtrac,t,ll'abourers
who wo_rk_,inxtho,cstéblishments employing ten ormorepersons Further, there
are numerous establishments in the country.where though. fthél"‘riumben;‘of
employeglé exceed nine but are not provided anyipro‘t'e'ct'io'n_‘or welfare under the
laws. In some States many labour Vlaws are not irhplériréhtedr. In:such a state of
affairs, though such policies seem to cover all workthg- ‘peop.le,'\the workers
generally remain devoid of the benefits ﬂowtng':thcrofrorn-. vt st

The unorganized workers engaged .in tourism, do..not- have .much to

benefit from the regular labour laws. The casua_l.nature of .employment, their
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ignorance etc. debar them from availing the rights under these laws. As most of

the laws apply to the establishments employing 10 or more persons, a huge
majority of the unorganized workforce in the country is excluded. Even in the
[T SR Y YL RTTR IY STSTEPIITI P S SRUS IR S

establishments employing more than 10 persons the casual and contract

labourers cannot be beneﬁted under the existing laws The casual and contract
' . s PRI A TU ROU PRV E N P
labourers in the organized sector are also excluded by the Unorgamzed Sector

Workers Bill. In many cases the ,employments themselves are not identiﬁed. :

There arise many new employments daily in the unorgamzed sector. It is true .
with the tourism industry too. Therefore the laws cannot get in tune w1th the

changing needs. There is also a huge difhculty in tmplementatlon of the laws in
this sector. It cannot be disputed that the regular. labour laws cannot.cover the

entire unorganized sector. Therefore a new legisla’tion‘to :COVer. this lot of the

workforce is the need of the hour. However, a huge pomon of. the unorgamzed

L T T T
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workforce can be benefited under the regular labour laws if; the requirement of

the 10 or more workers for the application of these laws is.-dropped_stozseven or

oL . o
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eight. For the rest of the workforce a new legislation may:be planned;. .\

Legislative steps totone up the strmgency of the: regular labour laws are

.
H et e

also desired. Particularly, the penalties stipulated in the Acts are outdated The

v o ol vy

discretionary penalties of fines stipulated in the Acts adequate 1ncrements For
example in Payment of wages Act 1936, Section 20 st1pulates ﬁnes for

‘

contravening the provisions of the Act. The outdated prov131on sttpulating the

~.

amount of fine does not fit the present situation. Mere .sums;.of. a few.hundred
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rupees do not adequately give the feeling of pumlshment to the vj'v:r(')ngdoer. :
Similarly in Pa{yment of Bonus Act, 1965 Scctiorihié"bfe’sféfil;qs“a ~c'i'is:éretionary ‘
penalty of imprisonment for a term of six m‘onthsfor ﬁne’t'xpt'o' rupees xon.c_a
thousand The penalty of fine being discrcl‘ianaf};‘; '\:vi‘th"f.he p‘éﬁhlty of
imprisonment is too small. In minimum wages Act Selctio'r; 21 'impo§es penalty
of three months’ imprisonment or fine upto rupees five hundred or b§th for the
contravention of the provisions of the Act. In Contract Labkéur (Reéﬁlation and
Abolition) Act, undex:'Section 23 the prescribed pu‘nishxﬁ'é:rit 1s ixrl‘p;risonrtj[‘c:nt
which may extend to three months or fine where the 'uppéf’ri limit is f.'l'xled atléone
thousand rupees. In all of these Acts where the peﬁaléies ;o:f imprisonment are
adequate but fines are too low. ,T.hereforejhe_ qmoﬁhi:s:\o.f-. ﬁnés‘fneéd(édcquate

increments.

~ The Unorganized Sector WorkersuSocieile-Secilri‘ﬁyaﬁill'»,‘ 2007 entirely
igno.res "the ‘Single Comprehensive Univegsal ~Scheme’ ) covering en.tire
Unorgénized Sector as proposed by National Commission *for-E-nterprl-isesdn the
Unorganized Sectgy (NCEUS) and the Second Labour"CoxﬂmiSSEOn'.~.$he Bill is
too wide:: in scope :':mclln is too abstract.. .Thcu Blllspeaks :\(')f ‘th_e?‘ftripastite
participation. It:. is not practical in 'many cases-as it is: difficult t';f :identif}:r an
employer in many cases. Where many employmetits are sure-toibe never
represented, it is not feasible to . protect gtheir;.s.\interésts.:’.'. .TthéE-.-ﬁnancial

implications for funding of the .schemes. as.: stated. in . the - Financial

Memorandum would be determined “as and. when such' schemes are
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formulated.” Financial implications are hard to be formulated in our country. In
the absence of clear provisions for funding, the schemés cannot be
implemented. The welfare provisions in the present Bill face threats because of

the paucity of funds.

It is an irony of this giant nation that workers are expected 10 move
places for the vindication of their rights. A person struggling for a.piece of
bread cannot atford to move places for the vindication of their rights. Making
them to travel places in scarch of justice would be to guarantee them injustice.

Therefore it should be ensured that a worker is able to file complaint locally.

A new outlook and strong political will is. re-quir.ed\i\to 'é.nsx‘n:-e,t‘hat the
aspirations of workers, dreams of the founding fathers; of the Constitution and
India’s commitments at the international level are realized. It certainly would
create a huge financial burden on the State. But spending on labour is
worthvxéhi]e. Workers are builders of civilizations-.and the. backbone of the
country’s economy. Peaceful working envir;mment.‘ and‘-satisfact“ion ‘among the
workers ;No'uld -er-llarge,\production. Enlarged.: :production: would add to the

economy and bring prosperity in the country.
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