
CHAPTER III

LEGISLATIVE PROTECTION OF WORKERS

■ Various^ legislative measures have been designed to . ensure, the 

protection and welfare of workers envisaging the .aceomplishment-of socio­

economic justice inevitable in a developingjjcountry.: with, huge .iworking 

population like India. As stressed earlier in this work, labour, legislations, in our 

country are so innumerable that any attempt .to.analyze and give, an exhaustive 

treatment to all of them in a work like this would be futile. The legislations 

mention here have ho direct bearing with the workers in. Unorganized Sector in
I.

general and those unorganized workers engaged in tourism in particular. It 

must be mentioned here that in this work the-definitibn7oT mOT
: t V J  i jr j ' V ; / V » V  i  _  i  'i. ■

is not confined to the customary residual approach of the concept of
i

Unorganized or Informal Sector that has been followed in the Unorganized 

Sector Workers’ Social Security Bill, 2007. Keeping w i i  the argument in

Chapter I, it is stressed that the residual approach of the, definition of
 ̂  ̂ ‘ <'J - . . .  'r

Unorganized Sector is no longer dependable. The term Infomal itself denotes 

the informal nature of activity irrespective of the actual number of workers 

employed. A liberaP approach to the defmition of the term ‘Unorganized
'  . S '  ,  ̂ ; . t i l '  . . . . .  M  ̂ , { .

Sector” will enable a large number of workers to. get protection through these
 ̂  ̂ it i/ /

legislations and will enable the regulation of a huge woi:k area through existing 

machinery. In Sikkim there is very little industry.'A p^ from the goveWient 

employees, most of-the people, if not all are engaged-(lirectiy bFin î^^  ̂ with
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the tourism industry. Thus Sikkim becomes a state which employs the largest 

nimiber o f. persons in tourism industry i.e. are liiiorganize^ wprkê ^̂  The 

residual approach of the definition of worker in the Unorganized'Sector'as seen 

in Unorganized Sector Workers’ Social Security, Bill, 2007 does-not cover this 

large populace in Sikkim. Relaxing the number requirement , through the 

reduction of the number so required can enable'^ pother large . c h i^  of 

workforce under tlie umbrella of these legislations. To enable the employers to 

meet up the financial burden they can be benefited through proper policies such 

as through giving them certain subsidies or protection. Then the. areas out of the 

reach of these legislations can be taken care of in a .better 'marmer t̂hrough 

newer initiatives.

A. Workihen^s Compensation Act, 1923:

Workmen’s Compensation Act, 1923 receives foil credit as,'the furst 

piece of important social security legislation. It attempts to ' effectuate the 

principle of social justice as declared by the International Labour Organization.
: s'  ' ' i  ̂  ̂ J I . I_> . .

The Universal Declaration of Human Rights, ,1948. also proclaims the 

importance of social security and assistance. The; Act ensured social security to 

workers.

.  . I i i ' ‘ . . .  ; i  J .  i t . .

The main object of the Act is to impose; legal, obligation on th(
, _  ___   ̂ 1 i * * * ^ * n  1 '  I V * V ■'  V, t

employers to pay compensation to workmen for.acciderit ^ s ih g  out of. and ii
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the course; of,their employment. The comp^ative poverty of the worker and 

social ideas of modern times necessitate protectioiLJpf . workers and his 

dependants from hardship arising form accidents. Compensation,provided by 

the Act is in the nature of insurance of the workmen by certain reasons of 

accidents. Therefore, after the enactment of Employee’s State insurance Act, 

1948, the workmen’s Compensation Act, 1923 does not apply to those :^eas 

which areicovered by the Employee’s State InsurancejAct, 1948.,

The Royal Commission on Labour explained the obj ect of the Act in the 

following words:

“The Workmen’s Compensation Act was framefwith a view to.
I 1' 1 ■ ‘ ! . , . / . ; Ua ! j. iU -̂i .̂ I,

provide for compensation to a workmen incapacitate by ihjufy' 

from accident. But compensation is not the only bdhefit flowing
’ '  ’ ■ =.  V V V ' ?■:. I  ) i C  i \  1, /  V L  V 1 . .  I  .  t i  , i  C  Vl H

from the Act; it has important effect in furthering work on 

prevention of accident; in giving workmen greater freedom from
.  ̂ /iM'i

anxiety and in rendering industry more attriactive.”*

The Act spells out limited liability of the employer to. pay compensation
' ' ‘‘vi i('i ‘ : l i ' ' .  . ^ , • ,,

to a workman which is subject to the provisions of the Act. Section 3 of the Act 

states that the employer is liable to pay compensation only when' the; following 

conditions are fiilifille^: ‘

' Report, T he Royal C om m ission  on Labour in India, 298, citied in K. .^adhayari PjHai, t ' a b o u r  a n d  

im v i  (7’** ed.), A llahabad Law A gency  (1998) at 32^ ' *
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1. personal injury is caused to a workmen;

2. such injury is the result of an accident; accident has arisen out of and 

in the course of employment; and

3. the injury-has resulted either in death of the; workmen or in his total 

or partial disablement for a period exceeding three days.

The liability of the employer to pay compensation arises only, when 

there is personal injury to the workman. Personal injury referred is not merely 

physical or bodily injury but also includes , psychological injuries like nervous 

shock, strain etc; Contracting of any o the occupational diseases specified in 

Schedule 3 of the Act will be deemed to be personal injury.

The word ‘accident’ is of wide import. It generally means, some 

unexpected event happening without design even though there may be 

negligence.^ Therefore for the purpose of law relating to compensation, the 

term ‘accident’ includes any injury, which is not designed by the workman 

himself and it is of no consequence that the injury vvas designed and intended 

by the person inflicting the same.^

Compensation is payable only in case of .personal injury by . accident 

which arises out of and in the course of employment. The expression ‘arising

 ̂P a d m a  D e v i  v. R a g u n a t h  R o y ,  A IR  1950 Orissa 207  
 ̂ V e r k e y e r c h a m  v. T h o m a s  (19 7 9 ) I LLJ 373 (Kar)
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out o f conveys the idea that there must be some sort of cdhhection between the 

employment and the injury caused to the workmari as a result of the accident. 

The expression covers cases where there may not be ̂ direct connection between 

the injury caused and the employment of the workman.'^,

The test of the question that whether therinjojiyjby, accident siros.? .0}it of 

employment is. whether it was a part of the injured^workman’s.duty. to risk, to 

suffer and to do. hat! which-caused the accident.'Ifxthe^answer. to this, question is 

yes, the accident’wilL arise,out of the.employmentirin^'theLCkse of Simpson v. 

Sinclair,^ where a woman was injured by the fall of a wall whicH had no 

connection with her employment but the immediate cause of the injury was the
t A  .  I 1 . . .  i ' I  .< I ; V ; '  • .  i

collapse of the shed in which he was working and the collapse of shed was due 

to the fall of wall, the House of Lords held that the accident arose, out of 

employment.

To be able to successfully claim compensation under Workmen’s 

Compensation Act, the accident must arise both out of and in the course of
I . . . . * . . . , -  .......................................  ' •. a- . •

employment. The expression “in the course of employment” means in the
' , • . - . -V . i 1 1 li > 1

currenpy of the employment.'The test, therefore, is ini the course ofidischarge of
_  , k , i U  ,=(1, > . . ' , i l '  i ;  i i \  u.  U  '.i C,  ■■ i " I n '

duties incidental to the contract of service. The employee has'to show that he 

was at the time of the accident engaged m employer’s busmess, or in furthering 

with business and was not doing something his o w  benefi^oraccoiWodation^

* K. M adhavan P illai, L a b o u r  a n d  I n d u s t r i a l  L a w s  (7**’ ed.), AIlahabad.Law A g en cy  (19 9 8 ) at 
^ L a n k a s h i r e  a n d  Y o r k s h i r e  R a i l w a y  H i g h l e y ,  1917 A C  352'
M 9 1 7 A C 1 2 7  -  -  -
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that he was doing something in discharge-of his duty to his, employer directly or 

indirectly imposed upon him by his contract of service.*

Notional extension of time and space-in^relation.to employment.iWas, 

evolved by,the,Court in General Manager, BESTXr MKS.iAgmsJvl^^i^^^^^ 

the workmahy driver-of.BEST after his day’S tWorktlefl the-bus iin.^heryppot an4 

boarded anothersbusito.go. to his residence.. The bus,’Colli(ded .with a lorry and he 

was injured and died after five days. It was held that;the,accident ocQuired in 

the course of employment. Thus it is a settled law that the’ employirient does 

not necessarily end when the dovm tool" signal is'giyeri orwhbft'^th^’.^  

leaves the actual workshop where he is working. There is notional extension 

both at entry and exit by time and space.^

The notional-extension of time and space ,cannot i have -pei^adirig
; i.  ̂ ! i ■ J 0  j.'il !,‘ I , I , u'l ■, i ■ 1.' ' j I IC j I (

application. Its application is limited according to 'tiie' facts and circimstances 

of each case. In the case of Alderman v. Great. Westerri R a ilw ^ Company^ a
■’ 1 ^ ,  ̂ ■ v> '• ' !!

Traveling Ticket'Collector of the Railway Company had in the course of his 

duty to travel from Oxford where his home was, to S w ^  Sea where he had to
■ . 5. f ,,u.;v Mi j

, ^ I ' '  . . .  ■ i 1 f L : ' ! i . I . .
stay overnight to return to Oxford the followingvday.vWhile, proceeding from

^ . . .  ,.1 \  .  i  T  i  1 { ' i l  U ' f  1 j  I V !  i ;  » ' ■

his lodging to Swam Sea station to perform his usual duties he fell, on the street 

and sustained injury for which he claimed compensation. It was held by the

^ A IR I9 6 4 S C  193 ‘
® See, N a t i o n a l  I r o n  a n d  S t e e l  C o m p a n y  v. M a n o r a m a ,  AIR \ 9 S 3  Q z \ A S r i  J t ^ a r a m  M o t o r  S e r v i c e  

V .  P i t c h m m a  (19 8 2 ) II LLJ 849  (M ad); S u p e r i n t e n d i n g  E n g i n e e r ,  P a r a m b i k u l a m  A I i u r  P r o j e c t r  

P o l l a c h i  V .  A n d a m m a l  ( : m 3 )  II LLJ 326  
 ̂ 1937 AC  45 4
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House of Lords that while in the street proceeding from his ■ lodging. to the 

station he was not performing any duty under ^ e  control’ of service and 

therefore the accident did not arise in the course o f  ernployment, and that he 

was not entitled to compensation: Similarly, General Manager,Eastern 

Railway v. R.R. Verma^^ where the‘claimant was posted as Asst. Station Master 

at Bhanpur Railway Station and one day while" boarding a train at Rura 

Railway Station for coming back to Bhanpur for rejoining his.duties,,he slipped 

and came under the wheels of a train, causing, serious...injuries. The 

Compensation Commissioner held that the accident'arbse'out of and in the 

course of employment The High court while hearing an appeal held:

.since the claimant had come to - Rura dn-connection to his
I . '.; 1 > Jct u sV -tA.'-11-Jvi'•. o», ; cC''~VV

private work and it was open to him to reach'Bhanpur by any
I , : c-Ui!',c . ;iiiJ ll

mode ornn-any manner that suited him. So it, was held that vvhen.
. .  M jnv’. -  ̂  ̂ iIiI ! .  11 i 5 .̂*i

t  .  . f  , 

the'claimant went to Rura Railway Station vĈ ith 'a view to proceed
. . .  L .  . V . . . . . .  > . .  I >. .'■.7; j'i.

to Bhanur, it cannot be said that he was peffoming any duty for 

which he had been employed. The accident in question therefore ,
■' ■ ■ "i nfM.;; ifi:* 1!.  ̂ i-t, S

did not arise in the course of employment.”

The proviso to Section 3 (1) specifically mentions the situations when 

the employer will not be liable to pay compensation.'. The employer is riot' 

liable:

1979 Lab IC 1099 cited in K. M adhavan P illai, L a b o u r  a n d  I n ‘d u s t n d l . X d w s ^ ‘( i ' ^ c ^ ^  Law
A gency, 1996
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1. if the injury did not result in total or partial disableinent for a period 

exceeding three days; and

2. in respect of any injury not resulting in death or .permanent disablement 

caused by an accident which’is directly attributable' to:

i. the workmen having been at'the tithe'of ;ac< îdeht'unde^^^e■ 

influence of drink or drug; or

ii. the willful disobedience on'the part o f the-\y0rkman-t9 an . 

order expressly given, or to a rule expressly framed for the 

purpose of securing the safety of the workmen; or

iii. the willful removal or disregard by the workmen of any safety 

guards or other devices which he knew to have .been provided 

for the purpose of securing safety o f  worlgnen.,

Mere negligence carmot be regarded as willful disobedience. Therefore 

mere negligence of workman is not a defense to the employer. Further willful 

disobedience needs to be specifically and undoubtedly proved. In Aryamuni v. 

Union o f India^ * where the company notice written in English required use of
. .  . .1 , i <i- ; .  i i  * I i i 1'  i V i ;

goggles for works in which workman sustained injury to, his eye due to spark,
. ' [ i'-■ I . . ] '  . 1 , ' ^ < 1 ”  '11

and where the company did not provide any. such goggles and the injured 

workman did not know English either, it was held that the workman was not 

willfully disobedient.

"(1963) I LLJ 24
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The claim of compensation under the Workmen’s Compensation Act is

optional with the claim under the Law of Torts or under the Employer’s

Liability Act. There is bar for recovering the compensation by a workman
i t  , ■ - 1 

twice for the same injury thereby putting the employer in double jeopardy.*^

The amount of compensation that a workman is entitled to is provided in 

Section 4i;0f tHe Act. Amount of compensation depiends,upon the,gravity of 

injury and the nature of disablement. The injujnes, haye been ̂ divided-under four 

categories:

Death

Pennanent Total Disablement

i. Permanent Partial Disablement, and

V. Temporary Disablement (Total or Partial)

Compensation on Death:

Where death results from the injury, the amount_of .compensation
A , ■ . u 11, f \ s  i i.-r:',1

payable by the employer to the dependants of the workmen is calculated by 

multiplying the relevant factor with an amount equal to fifty percent of the 

monthly wages. The relevant factor means the factor specified in the Second

Refer to S ec  3 (5) 
Section 4 (1) (a)
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Column of Schedule IV of the Act against the entry ;in first column specifying 

the age of the workmen. The minimum amount , of compensation payable in 

cases of death is eighty thousand rupees. Therefore, the calculated' ^ o u n t  is 

paid if it exceeds eighty thousand rupees. If on ,^e-other,hand ^e. calculated 

amount happens to be less than eighty thousand rupees, an amount of eighty 

thousand Tupees is paid as compensation.

Compensation on Permanent Total Disablement:

In cases of Permanent Total Disablement the^amouiit of Compensation is 

calculated by multiplying the relevant factor with ’ah'arhbimt Vequaf to sixty 

percent of the monthly wages of the workman.  ̂ Tn Permanent Total
, . . .  L.i/t wu; .['‘‘VNcr-

Disablement, minimum compensation payable is‘ninety thousand rupees.
"I C i . 'i V- 1 • 1 •

.1 . .i ,lw; V y a v ’-j .

The maximum amount of wage to be taken into consideration for the
1 Lm . : .L  -i.t.ii -i . ,1

purpose of calculation of compensation under Clause, (a) and (b) of Sub Section 

1 of Section 4*̂  is rupees four thousand. Therefore if the monthly wages of a 

worker exceed four thousand rupees, only four thousand rupees' is. taken into 

consideration as monthly wages of the worker for the purpose' of calculation. 

Thus the death compensation of a worker who has not exceeded the age of 

sixteen years and whose factor as specified in Schedule IV is 228.54 and who 

receives monthly wages exceeding four thousand rupees cmi'be'caiculateci as:

‘"S ection  4 ( l ) ( b )  ................. ............
** for calculating death com pensation and com pensation for permdherit total diisaBlement '
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1/2X4000X228.54 

= 2000X228.54
I ‘ .

=457080

Therefore the amount payable v̂diild 15e 457080/- 

Fifty Seven Thousand Eighty only). This would be, the; highest amount.pa  ̂

as death compensation because the factor, of-thej’iage group f̂is.|Jhigheŝ  in 

schedule IV and highest permissible wage structure is t̂aken into consideration.

Compensation lor rermaneni loiai uisaoiemeni can oe simiiany 

calculated, the only difference being that 60% of the monthly wages of the 

injui*cd is taken into consideralion.

Cbmpensation on Permanent Partial Disablement;. ̂

Where Permanent Partial Disablement results from art injuryy in case the'injury
■ L '  i.,., .  l i ; ; ^  *>'-■. j i .  I . 0*

happens to be one specified in Part II of Schedule 1, the amount of 

compensation is determined taking into account 'the''percentage-of loss of 

earning capacity as specified in the corresponding column in the’ same 

schedule. The amount of compensation is determined by determining the 

amount payable in case of Permanent Total Disablement and reducing it to 

make the compensation proportionate to the * loss of earning capacity
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permanently caused by that injury. In eases of mjuries not specified in the 

Schedule the loss has to be determined according to the. assessment of a’ 

qualified medical practitioner.

The expression “loss of earning capacity” has been , explained by 

Calcutta High Court in Calcutta Licensed Measures v. Mohammed Hussain^^ 

where the Court laid down the following propositions:

a. earning is not the same as earning capacity;:' ̂ - .

b. the rise in earning may be because of varioiis factors and rise in wages is 

' not decisive of no loss of earning capacity

c. loss of physical capacity is not co-extensive with loss of earning 

capacity;
» ♦ . V ' s i s

d. loss pf physical capacity or physical incapacity may be relevant not as to 

which extent there is loss of earning capacity, for every eniployment 

which the workman was capable.of undertaking at that time or the 

employment in which he was engaged at the time of the accident as the 

case falls for consideration.

Compensation on Temporary Disablement (whether Total or Partial):
It.' ."I..I. ' -»v' I’ t Vm '

16AIR 1967 Gal 378
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For Temporary'Disablement whether Total :or; Partial •'■cpmpjehs is
}

payableJn^the form’o f  i:ecurring half monthly;payments. The ampurit of each' 

payment is equal to 25% of the monthly wages o f '^ e  - workman.' Such half 

monthly payment is payable on the sixteenth day from the date of disablement
* I . ' .

where the disablement lasts for a period less than,twenty* eight days. The first 

payment becomes due on the 16‘*' day after a waiting-period of three days. 

Thereafter payments are made in half monthly installments during the period of 

disablement lasts or during the period of five years whibhfever^is shorten

Compensation under Section 4 is to be paid as soon as it falls due/’ In
A

cases where the employer does not accept the liability  ̂for compensation to the 

extent claimed, he is bound to make provisional payment based on the extent df
i - i -  . ' . . t v  j 1 i i d i  Jj V

liability which he accepts. Where the employer is in.default, the Commissioner 

has power to direct the concerned employer to pay the amount of arrears and 

also and also simple interest thereon at die rate of 12% per annum or such 

higher rate not exceedingthe maximum lending rates of any Scheduled Bank. 

The Commissioner^also has power to direct in addition to the aforesaid amount,
1 1 ‘ --■ ' ! s ' V i‘‘li; i‘i T / l ! . . >  v! U M . ti'ix'

a further sum not exceeding 50% of such amount b î'vyay Of penal^.^^V

For the purpose of the calculation of compensation' payable to a
' i'i.i iv * '-II rt'i 'i i■! t / 1 i,KiL', i

workman it is important to calculate his wage because the amount of
‘  O v ' i  > "  . ' i  i i 1 h , v ,  I ,  : . i i l \  i ' t  I

:.v -'i ‘ t'Ufi (ii’ hid'■ lAiiiv-.i;
compensation for Permanent Total or-Permanent'Partial Bisablement or half

I V ' t ’ r v . .  u - ‘ ! “ • i  >

”  Section 4 A  0 )
'® Section 4 A  (3) (a)

Section 4 A  (3 ) (b)
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monthly payments for Temporary Disablement depends .upon-the-\vage| group 

to which the concerned worker belongs.

Under Section the expression monthly wages denotes ^ e  amount of 

wages payable for a month’s service and may be’based on'wages-payable for a 

month or other period of even at piece rates. The mohthly'wages'*are; cal'eulated 

as follows:

i. where the workman who was in'-the’ seh^ice'-of the dfrifiloye'rriuring 

continuous period of not less than 12 'morith^^iminediateiyVrece 

the accident, his monthly wages shall.be 1/ 12^ of the total, wages 

which have fallen due for payment for him by the employer in such 

12 months period;

ii. if the workman was in continuous service of one employer for less
; V  . i . i i  M,.

than one month then his monthly wages wiirbe'the average,monthly 

amount during the 12 months inmiediately.;,preceding-the: accident 

earned by a workman employed on sam^, work .with , the same 

employer. In case there was no such workman with the same

■ employer, than the monthly wages earned'by a workman employed 

in sirnilar vyork in the same locality vyill be. the monthly wages of the 

concerned workman;

iii. in other cases including those where’it is not possible to calculate 

monthly wages due to want of information, the monthly wages shall
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be 30 times the total wages earned in respect of the last continuous 

period of service immediately preceding iho accideiit divided by the 

number of days comprising such period.

A period of service is continuous unless interrupted by a period of 

absence from work exceeding fourteen days.

TTie Act also makes provision for tHe Veview’'bf-thie* am^ 

compensation. When the nature of disablement'is temporary it is very likely 

that the condition of the worbnan may - either u-improve - or "deteriorate. 

Therefore, in cases of half monthly payments being'made^^der ^  

between the parties or under the order of t h e , C o m m i s s i o n e r , c a n  

make an application to the Commissioner for review.' Such application is 

required to be accompanied by a certificate from a qualified medical 

practitioner.

O n‘such an' application made for Ihe-’rev Jew (̂ f Mmpenkahbri^'as stated 

above, the ‘Cominissioner may increase,^ decrease,'\erid;or/;cpntihu^^^^^  ̂ half 

monthly payments. If  it is found that. the.,.accjdent has.‘resulted in .permanent 

disablement, the Commissioner can. conyert ^e^half ̂ mpnthlyvpaympjits into 

lump sum compensation.

Section 6
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The Acl also makes provision ■ for commutjation o f , half monthly 

payment.^^ After the half monthly payments have been made for, six .months, 

either the employer or the workman can get the recurring payments commuted 

at any time to a single payment.

Compensation granted to a w orm an unaer tne worKman's 

Compensation Act, 1923 cannot be assigned, attached or charged by any 

process of law and is also not liable to set off against any claim.^^ This 

provision provides protection to the amount of compensation received by a 

workman or his dependents thus making them able to realize the social security 

provided under the Act.

Under the W ortoen’s Compensation, ^ct, .to,, avail,,the ben^ of 

compensation, the first thing that a workman must do is to give a notice in 

writing.^^ As soon as may be practicable after .the occurrence of accident, a 

notice must be served by the workman mjured as a ̂ result of accident. Such 

notice must contain;

1. the name and address of the workman injured;

2. the date of accident; and

3. the cause of inj ury

Section  7 u; 
“  Scclion  9 • 

Section 10
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The, notice is to be served on the employer o r '^ y  one'of the "''several 

employers of any person responsible for the' mariagenierit'of'the^brancli’where 

the workman is employed! '̂* The claim of “compensation must be made'-within 2 

years of the occurrence of the accident or from'the,date«'of death.^^

The scheme of the Workmen’s Gompensatio'iT Act, 1923 is -to make 

employer liable to compensate a worker for injuries'. suffered"by hini‘as^a result 

of an accident arising out of and in the coiifs^ o f ’emplbyraeiit.-ifiiit it is 

provided under Section 12 (1) where a contractor; is-,engaged-to-do wholly or’ 

partly work which ordinarily forms part of/.the trade .or*; business of the 

principal, than, the principal would be liable,jto.^ay J^ompensarion^as.if^he was 

the direct* empJpyer.^^The principal pn~ the, ;qtljjsr;^^ha^  ̂ ,be

indemnified b y ’the^-.cpntractor to the extent, of ;thejijUa.bni^  ̂ him.

Likewise the contractor is entitled tô  be^^indemriified^^su^ for

compensation paid by him or for indemnity to the principal employer. All 

questions of indemnity are to be settled by the^.CoiMissip^

Compensation.

Where some third party is responsible,-forJt^e^acci^ 

workman, the employer has a right to recover,. frpm^Jhat .third-party any 

compensation he has paid to the workman, in addition to,any;damages,

Section  1 0 (2 )  
“  Section 1 2 (2 )
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There is*a bar on the jurisdiction of Civil Courts to settle, decide or deal 

with any question which is by or under this Act, required to .,be. so settled, 

decided or dealt with by the Commissioner.’ Ther;Civil,Court also has no 

jurisdiction to enforce any liability incurred under the:Act.

The Commissioner while deciding any claim deemed to be a Civil Court 

and authorized to exercise the powers under the Civil Procedure Code, 1908 or 

taking evidence on oath, for enforcing the attendance of witnesses, and for 

compelling the production of documents and'' rtiaterial objects. The 

Commissioner j s  to .follow the procedure prescribed by the rules framed under 

the Act but he may vary the procedure provided; hqis,satisfie^^^ interest

of the parties will not be prejudicially affected/^

An appeal'against the orders of the Commissioner would lie in the High

.27 "Court. Such appeal is allowed on limited orders such as:

1. orders allowing as compensation a, lump su^, or'disallowing a 

claim in full or part of a lump sum; ‘

2. orders refusing to allow redemptionjof halfrmpnthl>^,p

3. orders awarding interest or penalty under Section^ .

Section 23' 
Section 3 0
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4. “ orders providing for the- distribution of compensation among

thb'dependants of a deceased ' w o r to ^  or .disallowing any 

claim of a'person alleging himself to be a dependant;^:,

5. orders allowing or disallowing any claim for the amount of 

indemnity under the provisions of Section 12; and

6. orders refusing to register a memorandum of agreement or 

registering the same providing for registration of the same 

subject to conditions.

Further_no_appeal would lie against any such order as state'd above 

imless the following.conditions are fulfilled:̂ ^̂ ;.,

1. a substantial question of law . is involved jp (ithe app|eal,V; . v ̂ ',,,

2. excepting an order refusing to,,allpWv^i:ede^ption,pfi,hal,fi^mp 

payments the amount in dispute j a  appeal Jŝ ^̂ ot less than 300 rupees;

3. the parties have not agreed to ;a b i d e , t h e M p r d e ^ ^  

Commissioner;
-V ’ » • K ?  .

4. Order of the Commissioner does not give- effect to' an agreement 

arrived at between the parties;

5. in case of appeal awarding compensatipn l i impsum,  . the 

. memor^dum of appeal is accorripaiiied' by a certificate .by the

Commissioner to the effect that the appellant has deposited with him

38 ibid
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the amount payable under the order appealed against. This provision 

is mandatory and not merely declaratory;^^

6. appeals filed within the limitation period, that is within sixty days 

from the date of the order limitation wbuld-begirf from the d̂ the 

party is informed of the order.^® The.delay can be excused by the 

high Court if it is satisfied that there is sufficient cause for not filing 

the appeal in time.

The State'Government is vested ^iihder'-the ■. Act'-with' p6wei*s'to 'make 

rules on various matters:^ ' The rules as soon as‘‘they’are made ore'required to 

be laid before the State Legislature. The rules made,

are to be laid before the Parliament. The rules are also'to be published in the 

Official Gazette and after such publication they be, deemed to have been 

enacted under the Act.

The provisions contained in the.WortoQri’Si ,Ĉ  ̂ 1923

are applicable irrespective of the number o f ,-workers ' employed in ân 

establishment. Therefore it applies to unorganized 'workers also'.' However the 

benefits'‘fIowing, from ̂ the.Act are best Reached ;tp;.tlie>̂ ^̂  in'^unprganized 

sector if the coniplaints,and claims, are received locally^tl^ough/thevlp’cal self 

government or through some other anstitutional ■ rnachine^^ 

designated for this purpose.

B i h a r  J o u r n a l s  v . N a t y a  N a n d ^  A IR  1959 Pat 112
C . E .  C o r p o r a t i o n  v. D o a d i  R a j  1960 O rissa 39  
R efer to Section  32
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B. The Payment of Wages Act, 1936:

The Payment of Wages Act, 1936 is an enactment to protect the wages 

earned by workers while working'in factories and other establishriients. The 

Act applies in the first instance to the persons' employed in any 'factory or 

railway or a person fulfilling contract with a railway admiriistfation;^^ but the 

State Government has power to extend the provisiohs-6f  the Act’to any class of 

persons employed in any industrial establishment or in any class‘or group of 

industrial' establishments. Section 2 (ii) defines industrial establishments to. 

mean inter alia, any tramway service or motor transport .service,.engaged in 

carrying passengers, goods or both; any workshop 6f  other establishment where 

articles are produced for use, transport or sale; establishments in which any 

work relating to construction, development,' maintenance, of building reads, 

bridges, canals etc. are carried on; or any other establishment or. class of 

establishments which the Central Government o r ,the State? Gpye^;^ as the 

case may be may specify by notification, in;,liie. Qffici4;.Gazette.^^. Such 

establishmentslieednot be permanent.^"^

“Wages” in ̂ economics means price paid for jabour,; Wages cd of all

payments that compensate individuals for .tim e.and ./.effp̂ rt), spent.  ̂ the

Section  1 (2 )
^ S ectio n  1 (5 ) .

K i a f b e r  S i n g h  v. B h o l a  D u t t  1980 Lab 1C 393 (A ll) c iled  in K. M adhavan P illa i, AaAowir a n d  

I n d u s t r i a l  L a w s  (T'*’ ed.), A llahabad L aw  A g en cy  (1 9 9 8 )
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production of economic goods and services. .The payment. include not only 

wages in ordinary, narrow sense like the earnings cqn^puted generally on 

hourly, daily, weekly, or output basis but also covers bonuses added.to regular 

earnings, premiums for night or holiday work or for work exceeding stated 

norms or quality and quantity; fees and retainers for professional services; and 

that part of the income of business owners that compensates them ,for time 

devoted.to business. The Payment of Wages Act, 1936 also give a 

comprehensive defmition of wages to cover aU remimerations .by^,sallies, or 

allowances including any remuneration under any award, oyer-time payment, 

bonuses, compensation on termination of employment or on retirement etc. or 

any sum to which a person is entitled under an^^.law for; tjme^bejngj in. force. 

The wages according to the Act does not include:, ,

i. The value of any house accommodation,,pr ^of the.,supply of

light, water, medical attendance,; or other, amenity^ or of any 

service excluded from the computation, of,wages

ii. . j Any ̂ contribution paid by te . ,  employ er t o a n y . : , o r
V 1- '■ I , ' . . Mi ;; ../W  ,1

j^royident, fiind, and,the interest ,wjiich;rmay have,..accrued 

thereon;

iii. Any bonus which does not form.'part of; the ; remuneration 

payable under the terms of the employment^_o_r . which is not 

payable under any wage or settlement between the parties or 

order of a court;

104



iv. Any T.A. or the value of any travel concession;

V . Any'sum  paid to the employed person to defray special

expenses, incurred by him-by the nature^of his employment; or
1

vi. Any gratuity payable on termination of employment.

Any amount claimed by employees for the periods .of lay-off falls within 

the defmition of wages.^^

The primary responsibility for the payment of wages under the Act lies 

whh the employer but in the case of industrial, establishments the person 

responsible to the employer for supervision and .control, of the establishments 

will be liable for.the payment of wages.^ .̂

The Act requires the person responsible for .the,payme^^ uncier

Section 3 of the Act to fix wage periods in respect of which such wages shall 

be payable. The wage period so fixed should not exceed onCjmonth.?^ >
I i ' / - ’

Under Section 6 of the Act, wages are required to be paid in current 

coins or current notes. However, if the employee, gives the .authority, in writing 

to this effect, the employer can pay wages, by cheque jOr crediting the wage^ in 

his bank account.

J u n i o r  L a b o u r  I n s p e c t o r  v. A p p e l l a t e  A u i h o r u i t y  (L ?76) I I^LJ 5.12*..
Section 3 ..........  ..

”  Section  4
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Regarding the time of payment,-the Act says, that if the-number of 

persons employed in an industrial .establisliment etc. is less than one,thousand, 

wages must be paid before the expiry of seventh day an in other industrial 

establishments etc the wages should be paid before the expiry of tenth day from 

the last day of the wage period; Where ^ e  employment of a person is 

terminated then the wage due to him must be paid before the expiry of the 

second working day from,the day of tennination of W9rk. AIL payments of 

wages are required to .̂be made on a working day.

Every payment made by the employed person to the employer or his- 

agent will be deemed under the Payment of Wages . Act, .1936 to. be deduction

n o   ̂ ^ '  1 *

form wages. The^Act has prohibited the employer frpjii;.making any deduction 

from the wages of the employees except those permitted,,under .the, Act.^^ The 

loss of wages resulting form withholding of increment ̂ or̂  promotion (including 

stoppage of increment of efficiency bar); reduction to ,a lovver post or time scale 

or to a lower stage in a time scale; and suspensions, will not be held as 

deductions under the Act.'’̂  The Act also allows following deductions: ,

Fines: fines for the acts arid omis’sioris wKich are approved 

by the Government and notified at the, establishments can 

be imposed by the' employer' upon the employee, As per 

Section 8 no such fine can be imposed ’ex^ept^fo^ acts.

Explanation (i) to Section  7 
Section 7 ( 1 )
Expiaination (ii) to Section  7
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or omissions as approved by this' Goveniment! Notice 

specifying such acts and omissions is also required to be 

exhibited in the premises. The employee mustv before the 

imposition of fine, be heard as'to why such shbuld not be 

imposed on him. In one wage-period the total permitted 

. amount of fme is one anna in a.rtipee of the wages. For Ae 

employees below the age of 15-no imposition is allowed 

under the Act. No fine can be recovered in installments or 

after the expiry of 60' days'from the day o f it's imposition. 

All such fines and realizatioris''there'df are required under 

the Act to be .recorded, in a reg[ster,4nd ,sû ^

-amount should be.5pent fpr.;the',purppses;.tb to the

employees.

ii. Deduction for Absence, from duty:,. .The,; payment of 

• Wages Act,  ̂ 1936 . authorizesj' tĥ ^̂  make

deductions for the absence jof ;the7._employee^ If the 

employee abstains form j.cairying’-out  ̂ ,hisj,work 'in  

pursuance of stay, in'steike.wi^out[,^yJu^^ a tool

down strike without-a reaspnable:;cause;;h&:isi-^^^  ̂ to 

have- absented his ,duty.^ ^Suc|i.^^deduction^^ be

proportionate to the absence. Howeyjer, „where ten more

Section 7 (2 ) ( b ) , a lso  refer to Section  9
j f
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workers acting in concert absent themselves; without any
 ̂ ‘  ̂ . ■: .i:-. ti . 

just cause and without any notice the deduction may
* • ' * ' I '

include such amount not exceeding his wage for 8 (iays."*̂

iii. Deduction fo r house accommddatioii,. amenities and
I • f 1 ' ; « , ,   ̂ - 1

services: deductions may be made from the wages of the 

employee Ibr house accommodation provided by the

eniployer or by the Government or by any housing board
. ■ ‘-i- •' - '  I*  ̂ ,  f i , ;  ’ . .

set up under any law as notified'by the State’Government. 

Such deduction should not 'exceed' the' Value of the 

accommodation/^ Further .deducjtion, in’̂ te  ..same.^manner 

may be made for amenities ,andjSe^ice^.^

iv. Deduction for recovery aiid adjustments:;.advances or

any other overpayment, ̂ canĵ ^bC;̂ i-ecqv;ered,.. pji;;sadjusted 

through deductions. Deductions .und.er.tH is-jsubject

to the following conditions':.

a. Recovery of advance rnkdeVbefbre it^^ enipjpyment 

can be deducted from, ̂ ^^e-first;:pa>^ment of ,wa^ in 

respect of a complete ^age; period. But no, deduction

Priviso to Sec lion  9 (2 ) 
Section  11
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can be made to recover advance given for traveling 

expenses.

b. Advance of money given after employment can be 

recovered in accordance with the conditions laid 

down by State Government.

c. Advance of wages not • already earned can be 

recovered subject to the nile made by the State 

Government.

The employer has authorityItb recover lawns with 

interest made from any fund constituted for the 

welfare of labour in, accordance with the rules
^ I . .  : I . . ' ' .

I '  . V , .

approved by the State Govemment.' '̂^ Likewise, loans 

granted for house, building pr .other, purpô ^̂  ̂ can be 

recovered with interest subjê ^̂  made by

State Governments.

V. Deduction of Income Ta^

vi. Deduction by, order, of, cQurt lorji.other c.otnpetent 

authority

Section 7 (2 ) (fO
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vii. Deduction for payment to co-operative societies etc:

deductions are authorized for jpayments to co-operative 

societies of advance from any provident fund recognized 

by Provident Fund Act, 1925 or approved by the State 

Govemment.'^^ Deductions are also allowed for payment to 

co-operative societies or insurance scheme or E.LC/*^ All 

such deductions are subject to the conditions imposed by 

State Government.'*^

viii- Deduction for Contribution to Primie M

National Relief Fund or othcsr funds: deductipri can be 

made for contribution '.tp;Prinie^M

i'-,. Hi ' -' ” ■ V ' ('/ ' '
Fund , or such ̂ , other,. ,fund, jiiptified,; by, - jthe^  ̂Cpntral 

Government in the Official-Gazette.' Such:deduction can
I -r „ < ■ , f .  I ,  M  1 . V •.  * i . • , 1  »

be effected only after; pbtainjng iaV’̂ iiitt^ of

thê  employee concemed/^^i >

Permissible Total Deduction:

The total amount of deduction which ea^;b^)made/un,derrSecti6n̂  in

any wage period should not exceed:

Section 7 (2 ) (i) 
Section  7 (2 ) (i) (k) 
Section 13 
Section 7 (2 ) (p)
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i. in case where such deduction are wholly or partly made for payment

to co-operative societies, 75% if such wages; arid

ii. in all other cases 50% of such wages.

The excess in the above cases may be recovered in the manner 

prescribed.

The employer is required under Section 13-A of the Act to maintain 

registers and records of the details of persons employed, nature of work, 

wages, deductions, receipts and other prescribed particulars. However so 

long as the rules do not make it obligato^, tp. n^aint;ain such registers; nqn 

maintenance of such registers will not attract*the offence under-Section 20.

The payment of Wages Act empowers the State Government to 

appoint inspectors for enforcing the provisions, o f  the 4 ĉt. Such inspectors 

are empowered to examination and enquiries, search ^ y  premises at 

reasonable times, supervise the payment of wages to persons, require by 

written order the production of any register; ori record iriaintaiAedipursuant 

to the Act, to seize or take copies of such records .and. to >exercise.-such other 

powers as may be prescribed. The Act also, requires the-Constitution of a 

Payment of Wages Authority. The AuthorityJhas^a^^,pp\^^ers,Qf a,cî ^̂  court 

under piyil Procedure Code, 1908 for:
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1. taking evidence;

2. enforcing the attendance of witness; and

3. Compelling the production of documents.

If the payment of wages is delayed beyond the due date or deductions are made 

from wages contrary to the provisions of the Act an application for recovery 

can be filed by the employee or legal practitioner or official of a registered
* i \ ' I , 1 '  .  ' . I . -

trade union authorized by the employee or by inspector or by any other person 

with the permission of the Authority appointed by the State Government for 

hearing the claim under this Act. Such application has to.be presented within 

one year from the date on which the payment of wages was due or from the 

date on which deductions were made. The Authority, however, has power to 

condone the delay on its being satisfied on applying proper legal principles that 

there was sufficient cause for such delay.

The Authority under the Act has power of appointing whom lies with 

the State Government should be:

1. presiding officer of a Labour Court or Industrial Tribunal; o:

2. any Commissioner for Workmen’s Compensation; or

3. other officer- with experience as judge of a;ciyil court; or as a stipendiary 

magistrate.
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The State Government has power to appoint niore than one authority for the 

same specified.area.

Section 20 of the Act stipulates fines for contravening the provisions of 

the Act. The years old provisions stipulating the amount of fines do not fit in 

the present situations. Mere sums of a fev/ hundred rupees do not adequately 

give the wrongdoer feeling of punishment. Thus the amounts of fines need 

adequate increments.

The Payment of Wages Act also is not designeid'to help the unorganized 

workers. The benefits flowing from the ^Act ido  ̂ ^pt, adequatelyiihelp the. 

unorganized workers because of the casual nature of the employment. The 

unorganized workers do riot have institutional machineiy like trade unions to- 

fight for their rights. As such they cannot; agitate, to, fight fori their rights without 

losing their job.

C. The Payment of Gratuity Act, 1972;

In the simple meaning gratuity may be understood to mean money .given 

in appreciation. It is a small gift, usually of moneys,r given to somebody , as
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thanks for service given. The Oxford Dictionary the vŷ ord gratuity has been
‘ '• ‘ .V' ■ T' 3.' *

interpreted to mean “money given in recognition of services rendered or a tip.

The scheme of payment of Gratuity to employees engaged an. factories, 

mines, shops and establishments etc. in India started with the-State,Government 

legislation in Kerala and Governor’s Promulgation of Ordinance in West 

Bengal in 1971. After these enactments some other State Governments also 

voiced their intention to bring similar legislations. Therefore for the uniformity 

of the pattern of payment of gratuity to the employees throughout the Country, 

need for a central legislation was felt. The proposal of central legislation on 

gratuity, was formally discussed in the Labpur,.Ministers^ponj[e^ in

New Delhi on 24̂  ̂ and 25̂  ̂ August 1971 and alsp.m, the, Indian. Labour
■ > ' a i  ‘  ‘  <> J v

Conference at its session held on the 22^  ̂ and 23'"'* October, 1971, There was 

general agreement at the. Labour Minister’s Conference .and, the Indian Labour

Conference on,an,Surgent need of a central, legislationt.on: the. subject. The
. . .  f

Legislation was passed by both the house of the.Parliament,.in.il972 which 

came into force on 16.09.1972.

The benefits under the Act is available, to. any, person, (other^than ar 

apprentice) employed in wages in any establishment, shops, sfactories jstc to dc 

any skilled, semi-skilled or unskilled, , m anual,,superyiso^^^ , teclmical oi 

electrical work whether the terms of such employment are express:,0r implied 

and whether or not such person is employed in managerial or administrative
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capacity, but does not include any such-person who holds a post under the 

Central Government or a State Government and is governed by any other'Act■ , r .1 , ’-1 ... . X ■ iij;

or by any rules providing for payment of gratuity.

The Actis applicable to shops and establishments withih the meaning of 

any law for time being in force in relation to shops' and e’stablishnients in a 

state, in which ten or more persons are employed, or rwere employed, on any 

day of the preceding twelve months.

The term ‘establishment’ has a wide meaning. According to Oxford 

D ic tio n ^  it means organized body of nien.maintamedj^^^^ Section 1
■ .......... " . ' ' K .

(3) (b) of the Act .empp>yer^.th Central Gqye;Tin;ient tq.e^^^ 

this Act tp; anynestabHshment. ‘Establishment’ 'urider^the- Clause nieans an 

organization employing persons between whom relationship of employer and 

employee exists. Thus , the Act if extended-can ibe; applicable ito all-eases, where 

an employer employee relationship can- be, identifiqd: Arshdp/oi; lestablishment 

to which the Act becomes applicable willibe govierhed; .by:'this5]Act eV.en.when 

the number of persons falls below 10.̂ ®

Section 1 (3)
Section 1 (3)
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Gratuity is payable to an employee o n ’ the- termination of his 

employment^* after he has rendered continuous service' forVnot-less than five 

years-

1. on h^  superannuation; or-

2. on his retirement or resignation; or^’

3. on his death or disablement due to accident'or disease;

Complelion of continuous service of five years  ̂is-not'required -where the 

termination of service is due to disablement or.'death;j^“ Tnfcase/of death of the 

employee,, gratuity payable to him vvill.be. payable to;-his nominee .or^w  ̂

nominee is appointed, to his heir, or such npmme%^or.he be

deposited with the Controlling Authority who has to-invest tfie same for the 

benefit of minor in such bank.or other financial institution .as. may be 

prescribed, until such minor attains majority.

-  For every completed year of. service,'or^part',]of*^it^;jin'excess; of six 

months, the employer is required to pay gratuity, to an employee at the rate of 

fifteen days’ wages as per the rate of wages. last 4 ravvn,Lby. ihe^employee 

concemed.fv'In 4he'case of a piece-rated ,empl6yee^*3idaily. wages.|;.ishall be 

computed on-.the, ay^erage of the total .wages,-fgri,a^pei^;pd.pf.,thr,ee,.months 

immediately preceding the termination of his,employment and^fe

Section 4
Proviso (first) to Section 4 (1)

”  Section 4 (2)
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the wages paid for any overtime work -is not to be taken into account. In the 

case of an employee who is employed in a seasonal establishment and who is 

not so employed throughout the year, the employer has to pay the gratuity at 

the rate of seven days’ wages for each season.

For deriving the fifteen days wages in cases of monthly rated employee, 

wages last drawn-by him has to be divided by twenty-six and the quotient 

derived has to be multiplied by fifteen. The calculation in this case would be 

thus-

Monthly Wages/26 X 15

The amount of gratuity payable to an eniployee shpuld not exceed three 

lakhs fifty thousand rupees.

The provisions under the Act do not debar the right, of an,employee to 

receive better gratuity under any award or agreement or .contract with the 

employer.

Where services have been terminated for any act, willful omission or 

negligence causing any damage or loss to, or destruction, of property belonging 

to tlie employer, the gratuity of an employee has to be forfeited only to the

The am ount o f  rupees fitly  thousand w a s increased to rupees on e  lakh in 1994  and it w a s ftirther 
increased to rupees three lakhs fifty  thousand in 1998.
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extent of the damage or loss so caused. Further, the gratuity may be wholly or 

partly forfeited:

i. if the services of such employee have been terminated for his

riotous or disorderly conduct or any other act of violence on 

his part;

' ii. for any act constituting an offence involving moral turpitude

provided that such offence was committed in the course of 

employment.^^

The right tOTgratuity has been held by t h ^ ; S u p f e m ^ a s  a, statutory 

right.^^ In Pattehurila v. K. Damodarar?^ it was Held that by the change of 

ownership, the relationship of employer and employees'subsists and the new 

employer cannot escape from the liability of payment .o f , gratuity to the 

employee. Therefore,, it is the uninterrupted tenure of service that is 

determining factor of the right to gratuity under the Payrnent of Gratuity Act 

and that changes of managements are irrelevant on the point

In the year 1987 a provision for compulsory irisiirance was added in the 

Act to come into effect from such date as is notified by the appropriate 

Government. The insur^ce is for the eniployer’s HabiIit:y_pf,payment,towards.

“  Section  4 (5) (b)
D . K .  K a p o o r  v. U n i o n  o f  I n d i a ,  A IR  1990 SC 1923  

” (1993) I L U  1211 
Section  4 A
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gratuity. Where the employer fails to any premium he. will be liable to pay the

amount of gratuity due under the Act including interest, if any, for delayed

payments, to the Controlling Authority appointed by the appropriate
,;,s , 'v

Govemment/'^*  ̂ Any contravention to this provision attracts the puniishment of
-f'l

fine which may extend to ten thousand rupees and in the case of continuing
. V. .  1 , .  I • I ; . I '

offence a fiirther fine extending to one thousand rupees for each day of

continuation of the offence.

The apprapriate‘Government may by notification (which niay have 

prospective or retrospective effect) exempt any establishment, shop etc or any 

employer or class of employees employed in an>i e s tab lish  

the application of this Act if it has .the, opinion jthat^.the .employees jn  such 

establishment, shop etc are in receipt of gratuity or pensionary benefits not less
' ‘ J

favourable than the benefits conferre,d'under this.^ct..

A person who has become eligible,for .payment-pf'gratuity ,or any 

authorized person acting on his behalf has to send a written application to the
■''fiO'’' < V ' I . *■ ’ *•  ̂ K.‘.-

employer. As soon as the gratuity becomes payable when the application as 

Stated above has been made or not,, the eniployer) has -tq,,dpter^ the'amount 

of gratuity and give notice in writing, to. th e ’person',to),wKgm/ithe gratuity is. 

payable and also to the Controlling Authority specifying the amount of gratuity

Section 4 A (5)
Section 7 f n
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so determined.^* The case of any dispute with regard to the amount of gratuity, 

or any claims, or with regard to the person entitled to receive such amount, etc. 

, the employer has to deposit with the Controlling Authority such amount as he 

admits to be payable by him as gratuity. The Controlling authority has to 

decide the dispute duly observing principles of fair hearing.

The proceedings of enquiry will be deemed to be judicial proceedings
'''A *

and the Controlling has been entrusted with the power of a civil court in the 

matters of enforcing- attendance of any person and his examination on oath, 

requiring the discovery or production of documents, receiving evidence on 

affidavits and for issuing commissions, for the ^exMmation of,\yjtae^ses.^

The appeal-lies with the appropriate G pveri^en t, orj .such-^appellate 

authority as specified by the appropriate Government.f^ii^he;Umitation period 

for such appeal is 60 days which can be extended,by ;^(further period of 60 days 

on being satisfied of the sufficient cause of such delay .̂ ^

The.(employer,.has, to arrange to pay, the amount o f gratuity ,'\yithin,30 

days foiin the date it becomes payable. '̂* For the delayed pay^tientj except in 

the cases where the delay was due to employee’s own fault,, simple jinterest at 

the rate of the percentage as notified.by .the-Central Gpyernmient.froni time to

Section  7  (2 )
Section  7 (7 )
Proviso (first) to Section 7 (7)

^  Section 7 (3)
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time or as the appropriate Government may notify, is also required to Be paid to 

the employee.

The Controlling Authority should pay the amount deposited including
• ' L- ‘ . ,.; v C  .1 ' ' ■ ■ ■■ ■ -

the excess amount, as soon as it mav be after the denosit^^

1. to the appHcant wiiere ne is tne employee; or_

2. where the applicant is not the employee, to the nominee or the 

guardian or heir of such nominee, if the Controlling is satisfied that 

there is no dispute as to the right to receive the gratuity.

Nomination has to be made by each employee for' the payment of 

gratuity.^^ Such nomination has to be made in the in favour of one or more 

member of the family. Any nomination.outside, the,;%ijily,^ifjtl^e.esm^ 

a family is void. If at the time of making a nomination the employee did not 

have a family and where he subsequently acquires a family, such nomination 

would become invalid and the emplpyee has, to ^ k e  a fresh nomination in 

favour of one or more member of the.family.^’ l^pmination,,cani,be:m^^ If 

the nominee predeceases the employeerthe'interisst of .theVnomiheA M  revert 

to the employee who has to make a fresh nomination.

Section 7 (4 ) (c) 
Section 6 (3 ) 
Section 6 (4 ) 
Scclion 6 (6 )
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'■^"Gratuity amount payable to an employee is protected against attachment* 

in execution of any decree or order of any court, revenue or criminal court.

In the cases of non payments the Controlling Authority, on an 

application made by the aggrieved person, has to issue a certificate for that 

amount to the Collector who will collect the amount along with interest as 

arrears of land revenue and pay the same to the person entitled

To facilitate the execution of the provisions' of 'the Act provisio'ns 'have 

been made for the appointment of inspectors who have been given adequate 

powers. Further penalties have been prescribed for v̂ îô ^̂  offences .under the 

Act. Any person who for the purpose of a,voiding.any .'paym made

under this Act or to avoid such liability of another person Icnowihgly makes or 

causes 1 to ,be made^ any false statements or false; representation will be 

punishable with imprisonment extending to six monfc; jor fme emending to ten 

thousand rupees or both.^^ An employer who .contraypnes .or. makes’d̂ ^̂  in 

complying with, any of the provisions^ qf this Act,,or,,^yifii!e or order made 

thereunder is liable for punishment of imprisonment for a terni which should 

not be less than three months but which inay extend to^one.ye^;.qr^ith fine 

which should not be less than ten thousand rupees tbut'which .may. extend to

twenty thousand rupees or with both. , Where t̂he.i offence ..relatesuto non
1 ; ^ ' . . ' i . '  . 1 1 i i . 1 . (

payment of gratuity the punishment prescribed is ̂ imprisonment jvvhich, ,should

Section 19(1)
Section 19(2)
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not be less than six months but which may extend to'two years unless the court 

trying the. case, for reasons to be recorded, is of the opinion that lesser term of 

imprisonment or imposition of fine would meet the ends of justice.’  ̂ ,

All offences punishable under this Act should be filed through- the 

Controlling Authority to a court not inferior to that of a Metropolitan 

Magistrate or a Judicial Magistrate of First Class.

ihe provisions or tins Act have an overriaing effect on all other 

enactments, instruments or contracts. The power to make, rules under this Act 

has been vested on the appropriate Government..

D. The Payment of Bonus Act, 1965:

The consistent demand of wprlgiien\ for ,social justice-JOiirender due 

share'in the profits of the industry in which ithey .have a ^ a jo r  hand-side-by side

the enterprise and the capital and the observation of the Hon^’ble Supreme
- ;■ ‘ i 1 . ; .  (i- <''

Court of India in Associated Cement Companies v. Workmen in 1959 made 

the Government of India to set up a Tripartite Commission on Deceinber 6, 

1961 to consider in a comprehensive manner, the question of paymeht of bonus 

based on profits to employees employed in, estabUshments,,and tq make

Proviso to Scction  19 (2), 
(1959) I LLJ 644  (S C ) '

123



recommendations to. the Government. The Supreme Court in the above case 

observed:

“If the legislature feels that the claims for social and economic 

justice made by labour should be redefined on a clear basis, it can 

Step in legislature in that behalf. It may also be possible to have 

the question comprehensively considered by a high powered
■ • I i ., ’ ............  •; I , ' i ,o .

commission which may be asked to examine the pros and cons of 

the problem in all its aspects "by taking evidence - from ' all 

industries and bodies of workmen.”

On the recommendations of the Commission as stated, above the 

Parliament passed payment of Bonus Act, 1965 with the ifollowing objectives:

1. to impose statutory liability upon the;,employer of eveiy

establishment covered^by the Act to .-pay-fonus^^

in the establishment;
" 1 i . , I.I ! '

2. to define the principle of .payment ;Of,bpnuSjaccording to the

prescribed formula; and

3. to provide for payment of minimum and maximum bonus and

linking.it with the scheme of set off ̂ d  set pr̂ .
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Bonus is a payment made by the em'ployer..t6 maintain industrial 

harmony. It is the workmen’s share of prosperity of the concern for which they 

have their contribution. The concept of payment of bonus is not the product of 

any generosity of the employer but it is one paid in the interest of industrial 

peace and to make available to every employee a living wage which is

71generally more than the actual wages.

The Payment of Bonus Act applies to every factory and every other 

establishment in which twenty or more persons are employed on any day 

during an accounting yearJ"* Keeping in view the area of the present work, it is 

important to note that this Act now will .apply,,to- the {employees,.toough 

contractors on^building operations.^^ Further,thq,apprQj5pa^jG py has

powers to exempt any establishment or cla^s ,i0f,j^_stablishme^^^

nnerfltinn o f  all n r a n v  n rn v is in n c  n f  tVip

Every employee who has worked in an establishment for not less than 

30 working days in a year is entitled to bonus.^’ For the purpose of the Act 

“employee” means any person other than an apprentice, .emp>Io>:ed pn .salary or 

wage not exceeding ten thousand rupees^^ jn  any indust^ to dô  'anyi skilled or

S.K . Puri (D r.), L a b o u r  a n d  I n d u s t r i a l  L a w  (8 *  ed .), A llahabad Law  A g en cy , 2 0 0 4  at 5 42  
Section  1 (3) _ . - nV/'^u'vl'i ‘J-!- v - n  O
The am endm ent in S ection  3 2  for deletion  o f  entry vi to include em p lo y ees em ployed  through  

contractors in bu ild ing operation has been announced by the U nion C abinet M in ister for Labour on  
October 1 ,2 0 0 7  ”  •

Section 36
” S e c tio n 5   ̂ , Ir.

Increased from three thousand and fiv e  hundred rupees: announced by,the U nion M in ister for Labour 
on O ctober 1 ,2 0 0 7
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unskilled, manual, supcrvisoiy, managerial, administrative, technical or clerical 

work for hire or reward, whether the terms whether the terms of employment is 

empress or implied.

Where the establishment- consists of different departments or 

undertaking or-has branches, whether situated in the same place or in different
........................

places, all such departments or imdertakings or branches are to be treated as 

parts of the same establislunent.’^

The Act has elaborately explained the process of computation of bonus. 

Where the salary or wages of an employee ̂ exceeds, one. and six

hundred per month the bonus payable tp.such ernployee ha's:̂ toi be ĉ ^̂  as

if the salary or wages are two thousand and five hundred rupees per month.*®

Further for the purpose of computation of the days in which he has been off
;

under an agreement (permitted by any layv) ortOn whichjhe h^sjbeenvpn leave
' i i * 

with salary or wages, or he has been absent) 4ue-to, t.teinp,oraryr disablement

caused J5y .accident arising out of and in..the,-coiu:se.,of’emplbyment or on

maternity,^leave with salary or wages; the employee concerned would-be

worked in the cstiiblishmcnt concerned.

Section 9
80 Section 13
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For the newly set up establishments the right of bonus to the employee 

is partially governed by separate provisions. The Act says that in such cases:

1. in the first five accounting years m wnicn tne employer sens 

the goods produced or services rendered, the bonus becomes 

payable only in respect of the year in which the employer 

derives profits. For this period'4he application' of the 

provisions relating to set on and set off of allocable surplus

- enumerated in Section 15' of the 'Xc? will not be applicable;

2. For the sixth and seventh accounting years the provisions in 

Section 15 will be^ applicable ĵSubje^  ̂ ' to.,, following 

modifications:

i. for the sixth accounting year, the set on or set off principle 

will be applicable as against ihe allocable surplu^ fifth 

and sixth accounting year; and '.

ii. for the seventh accoimting year,  ̂the ;Set ,on \or/^s^^ off 

principle will be applicable as against theiallocable surplus

.. of fifth, sixth and seventh%coun'ting]yei

3. From the eighth accounting year folipwing Jhe/;acc^ year' 

in which the employer starts- selline' ?̂ ^̂  Drodii'ced the 

provisions of Section 15 will a p p l y . ■

81 Sec lio a  16 (A )  
Section  1 6 (1 -B )
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Section 11 speaks about maximum bonus. It says-that-in an accounting 

year if the allocable'surplus exceeds the amount iOf'mmim'um .bonus'payable 

under Section 10 then the employer will be bound to pay bonus of/ari’̂  in 

proportion to the salary or wage of the* employee durilig the yeaE subject to^a 

maximum of 20 percent of such salary or wage.\Uhder^Sec:tion^5;'the 

amount after giving maximum bonus under Section^ M rha^'be;set on for the 

succeeding year. Similarly the deficiency to payl eveh' the mininium‘‘bonus 

under Section 10 niay be set off in the'succeeding'year'if there ik excess after 

meeting the minimum bonus in that succeeding year-.

Minimum bonus for the above purpose^ Is |8:33̂ percê ^̂  ̂ 'or

wage earned by,Uhe.j^^mpJoyee during the. acĵ puntm̂ ^̂  hundred

rupees,_ vyhichever is" higher. For an employee ,wlip;;has-nptj£ 

years such minimum bonus is sixty rupees.*'* '■

In cases where the employee has.not worked for- all . the working days, 

the minimum bonus if higher than-8.33 percent of his salaty or wages has to be 

propoitionately reduced.

Computation of gross profits derived b y , an, employer, from an 

establishment in respect of the accounting year iii cases other than that of a

“  Section 16 ( 1 - 0  “ '
Section 10
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banking company should be calculated according the procedure provided in the 

second schedule.

Section 6 provides the sums that have to be deducted form gross profit 

as prior charges. They are:

1. any amount by way of depreciation admissible under the 

Income Tax Act etc;

2. any amount b y , way o.f development rebate, or investment
■ t 1 '■ . .i. O'K ■ *  I > L̂’. • ’

allowance or development allowance which the employer is 

entitled to deduct from his income under the Income Tax Act;

3. any direct tax which '^e^empIqygrpis^^JJ^^^ ,to.pax-tfor the 

accounting year in respect of his income, profits and gains 

during that year;

4. such further sum̂ s.aŝ  arejsp,ecif;e§jiji Jl^eifhird iSqh^edul^.^

Direct tax payable by the employeri^shqiald; jhe. calcinated^at;^,th& 

applicable to the income of he employer for that year. In calculating such tax 

rates no account should be taken of:*̂ .
. , i  - n  .  I i i  Li^.

1. any loss incurred by the employer, ini.respeCit ,of,5̂ y i  previous

accounting year and carried forward.under,any law;,,

Section  7 (a)
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2., any arrears of depreciation which the employer is entitled to

add to the amount of depreciation under Sub Section (2) of 

Section 32 of the Income Tax Act;

3. any exemption conferred on the employer under Section 84 of

- the-Income Tax Act.

Further,, where tlie employer is an individual or Hindu Undivided Family the 

tax payable by such employer under the Income Tax Act should be calculated 

on the basis that the income derived by him from the establishment is his only 

income.®  ̂ Rebates other than development rebate or investment allowance or 

development allowance have also been, saved, frpin .beings accoi^^^ the 

calculation of the direct tax.

The Payment of bonus must be.in .cash. ,In^a;,case{iy^hefe^^he,i:e,was a 

dispute as to liability to pay bonus, the bonus must tie paid within a month of 

the award of the authority trying the dispute. In all other cases it must be paid- 

within. 8 months from the date of closing of the accquhting ye^ . Hq\yeyer on 

sufficient reasons the Government or the authority as jKe case may, .be, can 

extend the period of such payment beyond eight.months butiit' shpujdjn^ in any 

case exceed two years.^^

Section 7 (c )
87 Section 19
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The Bonus is recoverable from the employer. On an application by the 

employee or his authorized agent or his assignee or his legal heirs and on 

satisfaction the appropriate government or the authority as the case may be 

would issue a certificate of the amount to collector. The collector would collect 

the same as arrears of land revenue.^^Apart from the authorities as already 

referred to the Act also requires the appointment of inspectors for the purpose
AQ

of carrying on the provisions of the Act.

For the contravention of the provisions of the Act or failing to comply 

with the direction or requisition of any direction the punishment prescribed is 

imprisonment extending to six months or Tjne which,.may^ex^^ one 

thousand rupees or both.^°

The disp_utes under the Act are deemed to, be lindustrial disputes within 

the meaning of Section 2 (k) of the industrial.,Disputes.^Act,::Therefore the 

settlement method of Industrial Disputes or any, corresponding state, laW;,would
: » I I i  ̂ ,

apply.^  ̂ In a dispute referred under Sectiori 22 of the Act regarding bonus 

payable under the Act, the Tribunal is under a duty to decide the rate of bonus 

payable by ■ the employer. In the absence ,of the rate being, specified, the

Section  21 
Scction  27  (1 )
Section  28  
Section  22
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employer would be handicapped in carrying out the. directions contained in the 

award.^^

Recent steps of the Government to include workers employed .through 

contractors in building operation and rising of the basic .wages for ̂ eligibility for 

bonus from less than Rs. 3, 500 to less than Rs. 10, GOO opens .up ne^-hopes for 

the betterment of the conditions of workers employed in various employments. 

Government employees and Contract labourers are the ones who have a cause 

to celebrate. More such bold steps are necessary for a country which has a 

potential to change the shape of its economy through,its massive workforce.

E. The Minimum Wages Act, 1948:

There are different theories of wages expIai,ning .usjthe. c,oncept'of wages 

and elements and determining factors. Just .Wage>Theoty.^pf, the jnô tpd Italian 

philosopher St. Thomas Aquinas, Subsistence Theoryv^pf. Adam. Smith later 

developed by David Ricardo, Bargaining Theory,. Purchasing Power Theory, 

Marginal Productivity Theory largely developed'by-the American .economist 

John Bates Clerk, Wages Fund Theory, etc. all explain many .aspects >.of wage 

problems. However none'of these theories :can be .usedito/shoot allvproblems.

M d  H a m f  v. J . B .  M a j d o o r  U n i o n ,  1980 Lab IC (A ll), cited in K. M adhavan P illa i, L a b o u r  a n d  

I n d u s t r i a l  L a w s  ed.'). A llahabad L aw  A e en cv  0 9 9 8 )  at 4 55
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In Express Newspapers v. Union o f Indic?^, the Supreme Court 

classified wages into three categories viz. Living Wage, Fair Wage and 

Minimum Wage. Living Wage is one which as appropriate for normal needs of 

the average employee regarded as a human being living in a civilized 

community. A living wage should enable a male earner to provide for himself 

and his family (of about five persons) not merely the bare essentials of food, 

cloth and shelter but a measure of frugal comforts including education for 

children, protection against ill health, requirements of essential social needs 

and a measure of insurance against more important misfoitunes including old 

age. Fair wage is another concept of wage which stands between living and- 

minimum wage. Fair wage is said to be a stepi, ,tow^ids ;^e^projressive 

realization of a living wage. A fair wage^is settled, ̂ abp̂ ve the minimum wage 

and goes tlii’ough process of approximating^to^ai;ds.,the, living,^a^^ 

the lower, limit to fair wage must obviously be the minimum wage;; the upper 

limit is set by capacity of the industry to pay. Minimum, .wage,differing from 

these tow provide for bare subsistence. Minimu^ wage^ is sufficipiit to cover 

the bare physical needs of a worker and his famUy. This, Ininimum'^?vagelis paid 

to the worker irrespective f  the paying capacity-.pf the Jnc|ust;y.:JSLQ;ii:ight to 

exist can be attributed to an industry which isjuot'rir^iai -ppsitioh. tOjpay its 

workmen minimum wage.

AIR 1958 sc 576 '
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■ Miriimunr wage‘generally means rate of pay fixed either by a collective 

bargaining agreement or by governmental enactment, as the ,lowest wage 

payable to specified categories of employees. The setting of a minimum wage 

does not preclude the right of employees to' demand wages above the 

established minimum. The method of establishing a minimum wage by 

collective bargaining method suffers from serious drawbacks.; The realization 

of tliese shortcomings led trade unions to demand minimum wage pro^ammes 

in several countries.

The first minimum wage law was enacted by the government of New 

Zealand,ua 1894,. S.ubsequently Victoria State, Australia in :l886 followed the 

trend. Inspired by Australian law British Trade.Boards/>vas enacted in. 1909. In 

the United States, Massachusetts enacted the first minimum wage law.in 1912.

In India, law on minimum wages cannot,be prescribed, to, cpn-espond to 

the concept of living wage because of the leveL .pf ,incomc is y.eryr.lpyv. The 

Report of the National Commission on Labpu^,ire.cpmmends I'fixation of 

different minima for different industries which would have greater appeal and. 

function fixing a minimum wage for the country’s economy as a whole. '̂* But 

after so many years  ̂ o f  economic reforms jt-is,cpertainlyj:a>\tin?js..tQjrp,rogress 

towards tlie achievemeijt of this end.,

Report of the National Commission on Labour (1969)
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The question of minimum wages was studied in depth by the Whitley 

Commission in India. It observed:^^

“it is likely that there are many trades in which a minimum wage 

may be desirable but not immediately practicable.”

Thereafter many committees were formed to dorisideVtlie issued filially,’
V • J , i.iv,. 1 >1 V .

Labour Conference gave shape to the Minimum Wages' Bill which was 

enforced as^an Act'in ■ 1948. ' '

The whole philosophy undei;lying/the'^enactment i of ,Mim^

Act is to prevent exploitation of labour thrOiigh 'the payrherit' of^undiily low 

wages. The Act empowers the Central and the' State' Governments to fix 

minimum rates of wages for different employments jjsted in, to the

Act. Thus the Act ruled out the determination of.,wages-entirely to the market 

forces.

, J n  Jvfinij^^um Act, it may/be,,noted’\ t ^ ^

minimumi Aya^  ̂ on the appropriafe"©overjMe^^ a few

employments relating to Tourism. In the context^ o f ' the present work 

Construction and maintenance of roads :^nd building$^;aiid public; 

ai*e the only areas in tourism which is, covered; by jtlie; M i n i m u m A c t

Cited in the Report o f  the Royal C om m ission  on Labour at 214  
Entry 7 and 17 o f  Part I o f  the Schedu le  to the A ct 

”  Entry 21 o f  Part I o f  the Schedu le  to the A ct
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However under Section 27 of the Act, State Government is empowered to add 

other employments in the Schedule and the added employments would come 

under the purview of the Act.

The Act enumerates the methodology of fixing of rriinimurn wages. In 

fixing or revising the minimum rate of wages different rates of v^ages may be 

fixed for different eriiployments; different class of vvork' in same employment; 

adult, adolescents, children and apprentice and for different localities. We may 

note here that wages for women cannot be different only on the ground of sex. 

However if she happens to work in a different class of work in same 

employment she may have different wage.

The appropriate Government has power under Section 3 of the Act to fix 

minimum wages for the employees employed in employments specified in 

either part of the Schedule or employnients, added;;in,;the‘:Sched^ by 

Notification; of_the State Government under,Section,27. It to

review-and-revise minimum wages at such, intervals,,not (sxceedingifiye years. 

Such minimum wage with regard to any employnient.may;be,fixed.b^ the hour, 

by day, by month or by such longer wage period as. may be, prescribed> t̂® .

Scction 1 3 ( 1 )
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On a minute study of the numerous decisions we .find that the courts 

have insisted the following considerations to be irrelevant “ iil fixation pf

. . 99mmniiuni wages:

1. an employer may find it too difficult to can^ on his business

■ on the basis of minimum wages;

2. the financial capacity of the employer;

3. the employer company having incurred losses' in the  ̂previous 

years;

4. employer’s difficulty in importing raw materials;

5. the region-cum-industty f)rinciple;|°° .

6. the Financial condition of the establishment or the availability 

of the workmen in lower wages;

7. the minimum wage levels prevalent at other places. ^

The appropriate Government is required to adopt any of the following 

procedures in fixing minimum rates ,of ^wages .̂in respect of Scheduled 

employment for the first time i.e. in fixing or in revising rates of .wages, ajready 

fixed.

K a r n a t a k a  F i l m  C h a m b e r  o f  C o m m e r c e  v . S t a t e  o f  K a r n a t a k a  (1 9 8 7 ) I LLJ 182 -  
K a m i n i  M e t a l s  <6 A l l o y s  L t d .  v . T h e  W o r k m e n ^  AIR^ 1967- SC  1175 ^
N e w  B h o p a l  T e x t i l e s  v. S t a t e  o f M . P . ,  A IR  1960 M .P. 358  
Section 5
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a. appoint as many committees and sub-committees as it 

considers necessary to hold inquiries and advise in respect of 

fixation of wages or revising them, as the case may be; or

b. by notification in the official Gazette publish its proposals for 

the information of persons likely to be affected thereby and 

specify the date,- not less than 2 months from the, date of 

notification, on which the proposal is to be taken into 

consideration.

After considering the advice of the committees appointed for all 

representations received by it before the date specified Jn. the, official .Gazette, 

tlie appropriate Government has to fix or revise the minimum rates.of vvages in 

respect of each scheduled em ploym ents.^

Minimum wages payable under the Act has to ̂ be,.paid in,cash. gpweyer 

where there is such a custom, with the .authorization, o f  ^appropriate
I

Government it can be paid wholly or partly in . kind. ..Likewise supply of 

essential commodities in concession rates can also be authorized by the 

appropriate Government the cash value of which should be estimated in the 

prescribed manner.

Section 5 (2)
Section 11
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.Where minimum rates of wages in respect of a scheduled employment is 

fixed, the employer has to pay for that class of employees, wages not less than 

the specified minimum rate of wage without any deductions except as 

authorized.

The appropriate Government may also fix the number of hours of work 

in a working day, one or more intervals, a day rest in seven days for all dr any 

specified class of employees and payment of remuneration for such rest, and 

payment of work on day of rest at not less than overtime rate. Exceptions may 

be provided for employees of certain class depending on the nature of 

em ploym ent.^

The employee whose minimum wage.has., been fixed imder this^Act will 

receive overtime payments fixed under this Act or any other law whichever is 

higher."”

A worker who works for less than.normal working day excep,t where his • 

failure to work is caused by his unwillingness to .work and. not by omission of 

the employer to provide him work or other prescribed ̂ 'circumst^ces is entitled 

to receive wages for a full normal working day.”

105 Section  12 
Section  13 
Section 14 
Section  15
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Where an employee is employed on piece work for which time rate and 

not piece rate has been fixed is entitled to receive wages not less t h ^  the

• • • 109mniimum time rate.

In order to carry into effect the scheme of the'Act, provisions have been 

made-in the Act for the appointment of Advisory Board, Central Advisory 

Board and inspectors.*'® The main function of the Advisory Board is to advise 

the Government as regards to the revision of minimum wages.*”* As the name 

itself implies it is only advisory in character and the Government is not bound 

by the advice tendered by such Board not is consultation with Advisory Board 

Compulsoiy. The inspectors appointed .are- required' to_exercise, functions 

assigned to them. They enjoy adequate .powers of entering any ̂ preniises, for the 

purpose of examining and production of register or records f  wages, examine 

employees, require workers to give information regarding other employees, 

work and payments etc., seizure of documents ,,an4 ; suchx other-, p o w  

prescribed.

The Minimum Wages Act, 1948 also requires the employer to maintain 

registers ^ d  records containing the following:

1. particulars of employees employed by him;

2. the work performed by them;

“^ S ec tio n  16
Section  7 , S ection  8 and S ection  19 respectively
C h a n d r a b h a v a n  B o a r d i n g  &  L o d g i n g  S t a t e  o f  B o m b a y  A \ K  1962 B om  97
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3. the wages paid to them;

4. the receipts given by the employees; and 

' 5. any other information as prescribed.

The employer who employs the workers in the scheduled employment is 

also required to exhibit the prescribed notices in premises containing prescribed 

particulars.'^^

The Minimum Wages Act contains specific provisions for the 

enforcement and implementation of the minimum wages - prescribed by 

nolificalions. With regard to disputes arising out of any claim preferred by a 

worker against the employer the Act has provided for the settlement machinery. 

The Act is primarily concerned with' fixing of rates of minimum wages, 

overtime rates and rate of payment for work on a day' of rest done by a worker 

and is not really intended to be an Act for which;provisions ̂ are.jma^ other 

laws, such as Payment of Wages Act, 1 9 3 6 and ^Indusfrid Act,-

1947. Therefore, all claims relating to above matters can be enforced against 

the employer by a worker if a dispute arises by preferring acclaim before an 

authority appointed by the appropriate Goyernment for ,this, purpose,.

Under the scheme of the Act, both, indiyidtaal, emplqyiers;^ais-.vvell as 

companies or other .corporate bodies who employ ̂ the^^rkers'in

112Section 18
Section 2 2  (a)
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emplbyments can be prosecuted and punished for contravening, the provisions 

of the Act or any rule or order made under Section 13 of the Act. Therefore, 

any employer whether an individual or a company or. other corporate body, 

who pays to any employee wage less than the minimum rate', fixed for the 

concerned class of work or less than the amount due to him can be punished 

under the Act. Similarly any employer who contravenes- any; .rule pr order 

issued by the appropriate Government relating to normal working day, rest day 

and the payments at prescribed rules on rest day can also be punished. For the 

obovestated offences, the punishment prescribed is imprisonment upto 6 

months or fine upto Rs. 500/- or both.**'*

Section 25 of the Act keeps alive the spirit of the Act by > declaring all 

contracts and agreements whereby an employee relinquishes sp̂ . .reduces his 

minimum wages or any privilege or concession under this Act as null and void.

Many countries today have national , minimiim^ages ^ d  n^pre still have 

minimum wages for certain occupations. The/maiii;,concerna>vith;,minimum 

wage legislation is that it will hurt those it.is designed.to protect-,byjreducing 

the number of low- skilled jobs. Critics point to the-plentiful labouri force, in the 

developing world and fear that minimum wage legislation will result in further 

increases in unemployment in developed countries. However, evidence is 

mixed on the exact impact of minimum wage legislation.-Studies, done in the

114 Section 22
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United States in the 1990s for example, gave contradictory results on the 

impact."^ Much depends on economic strength of the companies forced to pay 

a higher wage and thus their ability to remain competitive.

The Act applies to the Unorganised Sector including the workers 

engaged in tourism. The Act considerably is capable to protect the minimum 

wage of the unorganized workers. However the result may be mo r̂e effectively 

realized if the local self government or some machinery created at the local 

level is made active with the responsibility of working' as a watchdog and 

ensuring that the minimum wages are actually paid and also empowered to 

forward reports and complaints of non payments ,of minipium wages to the 

appropriate forums. Such machinery would ensure .the, best, interest of the 

unorganized workers. In the Act Section 21 imposes penalty of three months’ 

imprisonment or fine upto rupees five hundred or^both^for the contravention of 

the provisions of the Act. The prescribed am oi^t.pffipe seems inadequate in 

the present time and therefore the amount of fine, also needs adequate 

increment.

F. Maternity BeneHts Act, 1961

With the aim of implementing the directive-laid'down in Article 42 of 

the Constitution of India, the Indian Parliament enacted Maternity Benefits Act,

M icrosort Encarta E ncycloped ia , M icrosoft Corporation, 20.06;,.
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1961 providing for maternity benefits to the women workers. According to the 

Supreme Court “(any act of) denial of maternity benefits (may) be examined on 

the anvil of Article 42 which, though not enforceable'at law, is nevertheless, 

available for determining the legal efficacy of he action, coniplained of.”"^

The maternity Benefits Act, 1961 is an Act with the object of regulating

the employment of women in certain establishments'for certain periods before

' • i , !
and after child birth and to provide for maternity benefits and other benefits. 

The Act applies to every establishment being a factoiy, mine or pl^tation 

including any such establishments belonging to Government. It will also be 

applipble to other’ establishments Jndusteial,lj,Qp^nm,e^cial;,ol:v;ag^ic^ltural or 

other\yise if the State,. Government , ^e, ;^appi*pyal, p f  .-.thej, ;(^e^tral

Government extends its application , after ̂ .giyjing,;npJ less ;than ;tw,O iinonths 

notice ̂ by_ notification in the official Gazette ,butitwilj jnj)tibQ^a^ to any

factory or'establishment to which the provisions of Employee’s State Insurance 

Act, 1948, apply.,

Under the Act, the employer is prohibited fomi; tobw m ^ 

any women in any establishment during .six weeks fpach,,immedia^^^^ and 

immediately following the day of deliveij or, miscai;riagQ.,In;case,.,a request is 

made by a pregnant women she will not be^giyen.any^ wp̂ rk:

' Reiterated in the case  o f  M u n i c i p a l  C o r p o r a t i o n  o f  D e l h i  v . F e m a l e  W o r k e r s ,  A IR  2 0 0 0  SC  1274
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1. of arduous nature;

2. involving long hours of standing, and

3. which is in any way likely to interfere with' her pregnaricy or in 

'development of fetus or is likely to cause her miscarriage or 

otherwise adversely affect her health-

one month immediately preceding the six weeks before the date of her expected 

delivery and during the said period of six weeks for which the pregnant woman 

does not avail leave vmder Section

o  ■

Every woman, under the Act is entitled to, and her employer is liable for 

the payment of maternity benefit at the rate of average daily wages' for the 

period of her actual absence immediately preceding and including the day of 

her delivery and for six weeks immediately•,following:thatrday: For this the 

average wage means the average of the women’s wage,payable to, hpr for the 

days on which she has worked during the period of three calendar months 

immediately preceding the date from which she absents, herself on account of 

maternity, or one rupee per day whichever is higher,

A woman is eligible to maternity benefits only if she has worked in the 

establishment for not less than 160 days during the 12 months imniediately 

preceding the date of her expected delivery. Those days during which she wa^ 

held laid off should also be included in these 160 davsJ**

Section 4  
Section  5
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Maximum period of maternity benefit is fixed at 12 weeks- six weeks 

before the delivery and six weeks after the delivery. If the woman dies during 

this period the maternity benefit will be confined to the date of her death. If she 

dies after the delivery of the child than the maternity benefit continues to the 

entire period. If the child also dies then the maternity benefit will extend to the 

death of the child.

Under Section 6, a woman entitled to maternity benetit may give notice 

to her employer claiming the amount and giving date of availing of the leave. 

The employer has to permit her absence till the expiry of six weeks after' 

delivery; the employer is bound to pay maternity benegt amount in advance for 

the period before delivery on proof of pregnancy. The ^amount towards the 

subsequent six weeks must be paid within 48 hours ofLthê  production of proof 

that she delivered a child. It may be noted that child under the ^ctjncludes a 

still bom child.

! i *■
If a woman who is entitled to maternity benefit on any other amount 

under the Act dies before receiving such benefit .or iamount, '^e benefit or 

amount will.be paya^ble by the employer to her noniinee or legal repreisentative. 

as the case may be.

Section 5 (3 ) 
Section 3 (b) 
Section 7
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Section 8 of the Act provides that every woman entitled to maternity 

benefit under the Act is also entitled to receive from her employer a medical 

bonus of Rs. 25/- in case no prenatal confinement ■ and postnatal care is 

provided by the employer free of charge.

Even in the case of miscarriage, leave with wages at the rate of 

maternity benefit for a period of six weeks immediately following the day of 

her miscarriage a va i l a b l e . A woman is entitled to leave for one month with 

maternity benefit over and above the leave under Section 6, on proof of illness

I 'J 'ldue to pregnancy, delivery, premature birth or miscarriage.

Every woman who has delivered child and who returns to duty after 

such delivery should be allowed in the course of the daily work to avail two 

breaks of prescribed duration for nursing the child over and above to the 

interval for rest allowed to her. Such nursing breaks should be allowed until the 

child attains the age of til'leen months.' '̂* Thus the Act also protects the child’s 

health and ensures natural psychological attachment and growth mother child 

relationship.

The Act prohibits the employer from discharging a woman worker due 

to her absence permitted by the Act. Such dismissal or discharge or dismissal 

or any notice lo lhal ctTccL or any variation of the condition of her service to her

Scciion y 
Section 10 
Section 11134
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disadvantage is unlawful. Further, such dismissal or discharge will,not deprive 

the woman of her right to maternity benefit and medical bonus.. However, if the' 

dismissal is due to proved misconduct of the woman, she will not be entitled to 

the above right. In the former case, the woman can appeal to the prescribed 

authority against such dismissal or termination of employment order. Section 

13 makes it clear that the usual daily wages of a woman ,entitled. to ; maternity 

benefit should not be reduced due to assignment to her of less.arduous work or 

due to giving of two nursing breaks.

Section 21 imposes penalty to the employer to the extent of three 

months imprisonment or fine upto Rs. 500/- or both for contravention of any
ii ' i j  \i i  . i i 1 i<, u Sc"'

provisions of any provisions of the Act Acts like' obstructing the inspector
■■■ i i'.'> s % ! , ■' ,*•

appointed under the Act in discharge of his duties or failure to produce any
■ ‘ I ’ . ' - M  U 1  I i  . ' I  i  f .  1 1 %I 1 .  1 I t i . .

register or document on demand or concealing of any fact or document etc. or
• ’ 1 ; f , U  1 ' 1 ‘  ' I ^ . ,  , ,  V. ' , i : 1 i ,  ^ . I  i  I ' •  s. ;

preventing any person from appearing before such inspectors; are also 

punishable under the Act in the same tune.

Prosecution for an offence punishable under the Act or rules made 

thereunder may be instituted before the expiiy of one year from the date of 

commission of the offence. However, the Act bars prosecution without 

previous sanction of the inspector.
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The appropriate Government has been given wide powers to make rules 

for carrying out the purposes of the Act. The validity of such rules is subject tp; 

the previous publication and notification in the official gazette.

A woman is eligible for maternity benefits under the Act only when she 

has worked for not less than 160 days during the preceding 12 months from the 

date of her expected delivery. Though the Act covers- a few unorganized 

employments, and the State Government has powers to extend the provisions of 

the Act to various other employments in the Sector, the application would not 

benefit a larger portion of women workers in this Sector. Since, the works in
. . . . w  ■ i

unorganized sector are mostly casual in nature and tourism in most places is
, ‘ M l ,  \  V - . . M i . - .  > • .  . .  l !  J . -

seasonal, the Act would hardly cover a few unorganized women workers
; . . _ . i ,. ‘ V > i ; i

engaged in tourism.

The Act reaffirms India’s commitment in the Convention on Elimination 

of All Forms of Discrimination Against Women which requires the States to 

commit themselves to undertake a series of measures to end discrimination 

against women in all forms, including incorporation of the principle of equality 

of men and women in their legal system, abolishing all discriminatory laws and 

adopting appropriate ones prohibiting discrimination against women.' Most 

importantly the Convention provides the basis for realizing equality between 

women and men through ensuring women's equal access to, and equa
. . . »  . .  . 1  I : '  ‘

opportunities in, political and public life — including education, health aric
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employment. By ratifying the Convention States parties .agree to take all 

appropriate measures, including legislation and temporary special measures, so. 

that women can enjoy all their human rights and fundamental freedoms.

G. The Contract Labour (Regulation and Abolition) Act, 1970:

The system of employment of contract labour is impregnated with 

various problems. The employment in this system is abused in various ways. 

Certain recommendations were made by the planning commission in the 

Second Five Year Plan, namely, undertaking of studies to ascertain the extent 

of the problem of contract labour, progressive^ abolition of system and 

improvement of service conditions of contract labour where the abolition was 

not pos s i bl e . Al l  these directed towards creation of a general consensus of 

opinion that the system should be abolished altogether; and in the areas where 

this system camiot be abolished, the working conditions of contract labour 

should be rcgulalcd so as to ensure payment of wages and provisions for 

essential amenities.

The Government of India has been deeply concerned about the
i i .  i '  - . M l  i i - '  ^ i  ■

exploitation of workers under the contract labour system. With a view to. 

remove the difficulties of contract labour and bearing in mind the

Refer to the Object Clause o f  the Contract Labour (Regulation and A bolition) A ct, 1970
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recommendations of various commissions and committees and the decisions of 

the Supreme Court, particularly in the case of Standard Vacuum Refining 

C o m p a n y i n  1960, the Contract Labour (Regulation and Abolition) Act was 

enacted in 1970. This Act seeks to regulate the emploj^ment of contract labour 

in certain establishments and to‘ provide for its abolition under certain 

circumstances. The Contract Labour (Regulation and Abolition) Act was 

brought into force on September 5, 1970. The main objective'of the legislation 

was to abolish various malpractices indulged in by the Contractors/ Sardars/ 

Khatadars/ olhcr inlcrmcdiarics and lo provide required facilities to these 

workers in view of the peculiar circumstances in which they work. The Act is 

applicable to every establishment where twenty or more workmen are 

employed in preceding twelve months as contract labour and to every

contractor employing such number of workmen in such manner. However the
I ■ l !  I ........................................... ' . »

Act is not applicable to establisliments in which work only of an intermittent or 

casual nature is performed. A question in that respect is to be decided by the 

appropriate Government after the consultation of the Central Board or State 

Board as the case may be and such decision is final. It may' be noted .that the 

work will not be deemed intermittent where it has been performed for 120 days 

in preceding 12 months or where it is seasonal, more than 60 days in a year. In 

such cases the Act applies.

S l a n d a r d  V a c u u m  R e f i n i n g  C o .  o f  I n d i a  w  W o r k m e n ,  AIR 1961 SC 895 ’ 
Section 1
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The Act creates responsibility on every employer (Principal) under this 

Act to make an application for registration of the ' establishment within the 

period fixed by Ihc appropriate Government. An application of registration has 

to be made to tlic Registering Officer appointed under Section 6. On such an 

application which must be complete in all respects such'Registering Officer has 

to register the establishment.*^^

The Act empowers the appropriate Government with consultation of the 

appropriate Board to prohibit by notification in the official gazette, 

employment of contract labour in any process, operation or other work in any 

establishment. Before doing that the appropriate Government has to take into 

consideration conditions of work and benefits to such labour in the
..I i I- "  !•

establishment and other factors such as:

a. whether the proccss, operation or ptner worR is.inciaenlal to,
n I I i , . . » ) ‘ I . I :

or necessary for the industry, trade, business, manufacture or 

occupation that is carried on;

b. whether it is of sufficient duration having regard to its nature;

c. whether the work is done ordinarily through regular workmen 

in that establisliment or other similar establislirrients;

d. whether it is sufficient to employ considerable number nf 

whole-time workmen.

I2S Section 7
Section 10
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The primary object of the Act -is to stop exploitation of contract 

labourers by contractors or establishment. The Act does not purport to abolish 

contract labour in its entirety, but it provides for abolition of contract labour in 

appropriate cases. Such power has been given to the appropriate Government 

and it is only, the appropriate Government which has the authority to abolish 

contract labour system.

For regulating the areas where complete abolition is not possible or 

desirable, provisions have been made for registration of establishments as 

discussed earlier and licensing of contractors. Every contractor under the'Act is 

required to undertake or execute any work through contract labour under and in

accordance with a license issued by Licensing Officers appointed under Section

11. Such license may contain conditions including conditions as to hours of 

work, fixation of wages, and other essential amenities. A security amount may 

also be required to be deposited while the grant of such license.’̂ ® No 

contractor, to which the Act applies, can undertake or execute any work 

through contract labour without such license. Contravention ot' this provision is 

punishable under the Act.

Under the Act powers have been vested on the appropriate Government 

to make rules requiring that in every establisbnent under the Act, one or more* '■
canteens shall be provided and maintained by the contractor, for the use of such 

Section 12
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conlracl labour, including the standards in .respect of construction,

accommodation, furniture etc. and foodstuffs and charges thereof.*^* In every

place wherein contract labour is required to halt at night in connection with the

work of an establishment such number of rest roorns, or. alternative

accommodation as may be prescribed has to be provided and. maintained, by the

1contractor for the use of such contract labour. S.uch accommodatwn, has to be 

sufficiently lighted and ventilated and has to be maintained in a clean and 

comfortable condition. The Act also makes provisions for the other facilities 

such as supply of wholesome drinking watisr, sufficient hiimber of latrines and 

urinals, washing facilities etc.‘̂ ^

The Act ensures that the first aid facilities are provided and maintained 

by the contractor so as to be readily accessible at all working hours, th e  first 

aid box equipped with the prescribed contents at every place where contract 

labour is employed has to be available.

A contractor under the Act has to be responsible for payment of wages 

to each worker employed by him as contract labour and such wages have to be

paid before the expiiy of such period as may be prescribed. The mode and
i

manner of the payment has also been provided in .the Act to ensure total 

security of the wages of the contract labour.

SccliiMi 16 ; 
Section 17 
Section 18 
Section 19
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The requirement of maintaining registers and records is provided by the 

Act under Section 29. The Principal employer or the contractor is responsible 

to maintain registers and records giving prescribed particulars in the prescribed 

form.

‘For the contravention of the provisions of the Act or- rules there under, 

the punishments have been provided under the Act. Whoever contravenes any 

provision of the Act or any rules made there under prohibiting or regulating the 

employment ol' contract labour or contravenes any condition of a license 

granted under the Act, would be punishable with imprisonment for a term 

which may extend to three months or with fine which may extend to one 

thousand rupees or with both and in the case of continuing contravention, with 

an additional fine which may extend to one hundred rupees for each day during 

which such contravention continues after conviction of first such contravention 

will be levied.

If a person contravenes any of the provisions of this Act or rules made 

thereunder for which no other penalty is elsewhere provided, he shall be 

punishable with imprisonment for a term which may extend to three months, or 

with fine which may extend to one thousand rupees or with‘both. *

Section 24
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Keeping with the argument regarding the definition of Unorganized
, r   ̂ t

Sector in the first chapter of this work, it can be said the Contract Labour 

(Regulation and Abolition) Act, 1970 is an Act which is entirely devoted to a 

section of unorganized workers. Though Unorganized Sector encompasses a 

much larger area of workforce, the-Act takes into account all problems in the 

contract labour, system to regulate the work conditions and abolish the system 

wherever possible. Such an Act should be properly implemented the Act is 

capable of being a definite answer to the existing exploitation of a large section 

of the workforce in our Country.

H. Equal Remuneration Act, 1972:

Article 39 the Constitution o f  India directs^ the'State ■ to take steps 

through its policies, inter alia to secure that there* is^equal^ pay for equal work. 

To give effect to this provision the President -promulgated the Equal 

Remuneration Ordinance, 1975 on 26^ September; 1975' ŝô  as'to'Enable its 

implementation in the International Women’s YearJ'The* Equal Remuneration 

Act replaced the ordinance in 1976. The Act was. enacted to prevent 

discrimination between workers only on the ground of gender. The Preamble of 

the Act describes it as an Act to provide for the payment of equal remuneration 

to men and women workers and or the prevention: of discrimination on the

156



ground of sex, against women in matter of employment and* for matters 

connected therewith and incidental thereto.^^^

The purpose of the Act therefore is to make sure that employers do not 

discriminate the employees on the basis of gender, in matters of wage fixing, 

transfers, training and promotion. It provides for . payment ■ of equal 

remuneration to men and women workers, for same work or work of similar 

nature and for the prevention of discrimination against women in the matters of 

employment.

Section 5 of the Equal Remimeration ..Act, .specifically forbids the 

employee frorai discriminating of women during recruitments etc. it states:

“On and from the commencement of thisi Actv^no iemployer shall 

.while making recruitment for the same,y/prk,oriiwork of,similar 

nature, or, any condition of service subsequent to recruitment such 

,as , promotions, training or transfer,, make,,any.:discrimination- 

against women...”

The Act also imposes duty on the employer to pay equal remuneration to 

men and women workers for same work or work of similar, nature. It says: >

V ide the O bject C lause to the A ct
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* k I V ,  U ’. ‘ ‘  '  i '  1 '

“No employer shall pay to any worker employed by him, 

remuneration, whether payable in casH'^or k in i, 'a t ’ rates less 

favourable than those at which remuneration is paid by him to

. ' . • ‘ . V ’ , ' ' S i
workers of opposite sex in each establishment or employment for

1 *̂7performing the same work of similar nature.”

For the purpose of evading the possibility of reduction of wages, in 

order to ensure compliance with the requirement of equal pay, the Act 

specifically forbids any reduction of wages to that effect.

Ther Act, V.for i^he purpose, of proviiiingiliihcreasedj^employment 

opportunities to. womehv.idirects • the. appropriate; IGoyerrmentlto 'constitute one 

or more advisory committees to advise i t ‘̂ ?;iWith.reg^d:tO'the:exteht-to which 

women may be employed in such; establishmeiifs  ̂or employments. Such 

advisory committee should consist of not less than 10 persons to be appointed 

by the appropriate Government, of which half shbultf^to be wome^ Such 

committee should regulate its own procedure/'^oiTheL appropriate, government 

may after giving to persons concerned in the establishment .or .employment, an

Section  4 ’(! '  
Section  4 (3' 
Section-6‘( i;  
Section  6 (2] 
Section  6 (4 ’
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opportunity of heard, issue such directions in respect of the employment of 

women workers, as it thinks fit.

The Act also empowers the appropriate: Government to appomt 

authorities for hearing and deciding claims and complaints. An employer or 

worker aggrieved by any order made by an authoHty so appointed may prefer, 

within thirty days of the date o f such order, an appeal to’ such authority, as the 

appropriate Government may specify. The power to confirm, modify or reverse 

the order'so appealed against has been vested on such appellate authority. No 

further apfpeal is recognized and allowed under the Act.'*'*'̂

Under Section 8 of the Act, every employer is. required to maintain such 

registers and other documents in relation to the workers employed by him as 

may be prescribed.

The appropriate. Government has;powers4o^;appoint inspectors for the 

purpose of making investigation as to whether..tiiei<provisi6ns.;of .this,Act,i or 

rules made thereunder are being complied with.by-.the^ employers. I??'They have 

been given adequate.powers for effective .functioning. 1?̂ . ;

Section  6 (5 )
Section  7  
Section  7 (6 )
Section  9 ( 1 )
R efer to  S ection  9 (3 )
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The Act provides penalties for any contraventiGn of the> provisions under 

the Act. A simple imprisonment which may extend to a term- of one month or 

fine which may extend to ten thousand rupees or both may be imposed on any 

employer for failing to maintain any register or other documents or for omitting, 

or refusing to give any evidence or preventing his agent or servant or ^ y  other 

person and for omitting to give any information.*"*  ̂ ,Fbr‘ malting any 

appointment or recruitment in contravention to the provisions of this Act, for 

making any discrimiriation between male arid'female regarding'payment'' of 

wages, for making such discrimination in contraverition*to the provisions of the 

Act and for omitting from carrying any direction'made' by*'the 'app^ 

Government under Sub Section (5) .of SeetiGa;6,;the)punishn:^entvpresGribed is 

fine amounting not less than ten thousand mp.ees fb’ut'which':may. extend to 

twenty thousand rupees or-imprisonment iwhick may'exteiidlto bnevyear or both 

for the first offence and for all subsequent offences ithejfineds such as aforesaid 

and imprisonment which may extend to two years'.i1?Any.'person^ omitting or 

refusing to produce to an inspector any registenor.iother *document-drithe give 

any information is also’punishable with fihei whidb mayv'extend'to five hundred

149rupees. . i >

No court inferior to the Court of Metropolitan' N^agistrate loî  . Judicial 

Magistrate of First Class is empowered; under i>theuAGtv.tOj;.tEy; âhy. offence 

punishable under the Act. The Court is^'required ito.itakeixognizanceoof an

''•’ Section 10(1)
Section 10(2)

‘"^Section 10 (3)
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offence punishable under the Act upon its knowledge or on a complaint made 

by the appropriate Government or an officer by it or a person aggrieved or by 

any welfare institution or organization/^^

The power to make rules has been vested ;With. the Central
I ’ i ' J  i V - ' ■ / '  /  • L -I i . .  *1 I i  t ' i  ■ ' . ' I V  , i ' l r .   ̂,

Government. ‘ The Central Government is also empowered to give directions 

to the State Governments as to the carrying on of the provisions oif this Act in 

the States. The power to remove difficulties by notification is also reserved 

with the Central Government.

Many Countries have introduced legisjations; embodying-^the-principle of 

equal pay for equal work. Equal .Remuneration >ActAin;v>India'iseeks equal 

remuneration for “the same work or work of similar nature.” Thus, unlike in 

many other countries the requirement of the ‘same output’ is not insisted upon 

in the ‘Act. In United Kingdom the Equal' Pay Act<>! 970hinsists, on “non 

discrimination onsall-.fonns and conditions of* employment of a-^Yomari, if she is 

engaged in “like work” with a male or if her job has ibeen =rated'equivalent to 

the job of a male counterpart folio wing.a job^ evaluation-study. ^The Act was 

amended in 1983 to include instances where the woman’s,work was of equal 

value to tlie man’s. In India though the Central Government can exercise its 

rule making power undeir Section .13, to-do the-same,ysuch^proyisioniis^desirable 

--r.s

150

152

Scclion 12
Scclion 13
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in the Act itself. A work can be defined in terms of siich'thiiigs as ,skill, effort 

and responsibility. Thus an adequate amendment in Section 4 is desirable.

Despite improvements in the level of women’s wages, average male 

wages is generally higher. Explanation to low pay among women include the 

fact that may work are part time in nature. Further due to the fact thmi women 

performs a major portion of household works live cooking, child care, cleaning, 

washing, care of the aged etc. at home, they are generally unable to equate with 

men at the workplace in terms of work. In an establishment which employs 

only women workers there are no men with whom 'a'woman'can compare her 

wages or value of work.

In a developing country like ours, where the socio-legal status of women 

in many cases is inferior to that of men, where; major portion of women 

workforce is engaged in Unorganized Sector and^where poverty^ and weak 

institution make enforcement of such laws impossible, efforts -to establish the 

principle of equal ay have made little headway.

I. Building and Other Construction Workers ' (Regulation of 

Employment and Conditions of Service) Act, 1996:

Development of tourist spots is a direct input to toiirisin. This involves a 

great deal' of coristiruction works. Construction workers^'‘therefore, become
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major contributors of tourism in any country. More so in a country like ours 

where tourism is receiving greater attention in the financial p lac in g  and where 

tourism infrastructures are being developed on a large scale through thousands 

of mega projects all over the country.

The building and other construction workers are one of the most 

numerous and vulnerable segment of the Unorganized Sector in India. The 

building and other construction works are characterized by their inherent risk to

■* i I-'''
life and iimb of the workers. The work is also characterized by casual nature of 

work, temporary relationship between employer and employee, uncertam 

working .hoi^s and inadequacy of welfare, ,f^G,ilitiesr\A.ltho.ugh\the:provisions of 

various, labour ,Iaws  ̂ are available to^thesei;WprkerSi..aanee,d.i;was -felt for a 

compr.ehensive central legislation for .this category of workers.,

. V 'U‘ -I. - . ! <

To regulate the employment of the building and other construction 

workers; to provide them safety, health welfare measures.and to provide social 

security and various benefits to these workers, Building-andVotheri Construction 

Workers (Regulation of Employment and Conditions of Service) Act, 1996 was 

enacted by the Parliament. The Act came into force bn *l---March l-996. Under
* ly ,/’.; I ' :  . h'v', • v

this Act, a building worker includes any person .to do-any'skilled,'-semi-skilled 

or unskilled-manual, technical or clericak-work ./f6r ’>>hire-{forimevv^ior in 

connection any building or construction work'and<does not-include.f^ariy'person 

employed in managerial or administrative capacity jor supervision category or
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who draws wages exceeding Rs. 1600A per month or. a-person with functions 

mainly of a managerial nature.

Building and Other Construction Workers Act. applies to every
I ‘ J  ̂ ' t T f  J ( * . / -r . ^ * i. 1 j. O  > t O J 1 i  ■ I C T

establishment which employs or has employed. 10,or-.mor.e workers. The

-■-■■’'V ’ , , , . . ' i f " '  !t.t\ c !.l ,jVv; .1.. 'j......workers covered under the Act mclude workers ^engaged ,m construction, 

alteration, repairs, maintenance or demolition'of‘streets^Voa^ air

fields, embarkment and navigation works etc. anS'also includes thos^  ̂

in works ■ relating- to "electric lines, telephone iiries'^etc^' Tke'* appropriate 

Government has power to further extend the application of the Act to the 

workers engaged in other, employments.

The Act makes provision for the constitution of a Central Advisory 

Committee to advise the Central Government .on ;such matters; arising :Out,of the 

administi:ation of the Act as mav be referred to it.’*?̂  '.i

Provision for registration of establishmentiwifcii'a perio days

from, the commencement of work to ensure/tliat^there'areVnd^iriaipirac^ and 

to discourage non-compliance of law i'slarinmpbrtantprbV-isio Act.

However, if the Registering Officer-as satisfied^that:the registration of the 

establishment is obtained by misrepresentation lori suppressions of imaterial facts

Sccllon 1
Section 3
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or that the provisions of the Act are not complied with; he can revoke the 

registration of the establishment.*^^

' . U i ' >  a ! *  I . !  1 1 ,-i V j ; C 5 -  ■

The Act also makes provision for registration of building workers as
5 156 * ■ 'i . i > I.. " '

beneficiaries under this Act. Such registered workers are entitled to the 

benefits provided by the Worker’s Welfare Board from ife'jSn^ undef the-Act 

Under Section 13 of the Act provisions have'tieen'made req̂ ^̂  of
-  i V vt S ■ . . . ' j 1 - - -

identity cards to the beneficiary wherein the employer concerned is required to 

write the Setails of the work done by the beneficiaiy.!

■ A building worker registered asiaibeneficiaiy under this; Act is required
<1  i ' ) ( i r. , . * '■ , . t .  I S  1

to contribute to the fund at such rate per month as prescribed by the State 

Government. He has to pay such amount until he attains the age of 60 years. 

On attaining 60 years of age a worker .under;itSeI Actr.wiiliicease,,to be a 

beneticiary. Such cessation wiU.also ,take. eftect?/>i/h&\the .w ofer ;is not 

engaged in work for 90 days.‘̂  ̂ Further^, in;cases wherejt^eLljene^ to

pay the contribution for a continuous period ■ofcoheiiyeaf'/ib^ iceases. to . be a 

benefici^ .' But dn thisKcase, if the Secretary oif' the>. Welfare ^Boardi is isatisfied 

that the non-payment was on reasonable grounds arid that the worker is willing 

to deposit arrears, he may restore the registration.

Section  8 
‘“ Section  12 

Section  16 
Section  14 
Scction  ,17
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An employer is required to maintain a register, in such form as may be 

prescribed, showing the details of the employment of beneficiaries. The 

Secretary of the Welfare Board or any other officer authorized by the Board 

has been authorized under the Act to inspect such registers without any prior 

notice.

rill Vj 'L V •  ̂ ,• ! , , . t  wj iV'f.i; ft CJlti.-.' pi
For the purpose of exercismg powers and functions assigned under the 

Act, the Act requires the constitution of State Boards. The Board should consist 

of a Chairperson who should be a person appointed by the Central Government
/  ■ , .  '  V .  i  I f ? V • I ' - . - i  v v j ,  j  ^  ^ j  i ; ,

and such number of members no exceeding 15 as'may be appointed by the

1 /ifl ' T * ‘ , M I i
State Government. The Board shouldi give, equalirepresentationi to;the State

1 ! f V . ; • - I

Government, the employers and the workers. :I?royisi6n^haS‘, been?made .for the 

representation of at least one womans in the. Board

r „ I /■ ' ‘ <
Functions of the Board have been elaborately provided in Section 22. 

The Board'may;

r 1. provide immediate assistance to the^beneficiai^ inicase.bf accident,

2. make payment of pension to the beneficiary who have completed the 

age of 60 years,

3. sanction loans and advances-for a prescribe4>sumvto. a beneficiary for 

construction of a house on‘prescribed termssand 'conditionsjik

160Section 15
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4. pay such sum as premier to' the beneficiaries'-bf grollp'irisur^^ as it
j

deem fit,

5. give such financial assistance for the ' eiducatibii o f . childi’e^ 

beneficiaries as may be prescribed,'

’6. ’ meet such medical expenses^ for ' t’reatmerit -'of'‘major'‘ailment of 

beneficiaries or such dependants as ihay br'e' 'prescribed;  ̂  ̂̂ '

7. make payment of materhi^^e'nefit Xo the fdriiale'bbfteficiafies, and

8. make provision and improvement of such‘'dther''vtf6lfare‘measures 

and facilities as may be prescribed

The Board is also empovvered .to-granti^l6anVdt::"sub$idy '-to- â local 

authority or an employer in aid of any scheme approved by  ̂the State 

Government for the purpose connected with: the.^welfar& of ,tiuilding^workers in 

any estab lish m en t.In  addition to this >the; B6^ d ' ’mâ ^̂  ̂ or

an employer has provided any welfare, ih^asure.si;oK:facililiekrtpMtheE workers, 

which has satisfied the Board, it may pay'.annual igrahtsriii-aidTnbt exceeding 

the amount actually spent on sucI^^^ab'tivities /̂o l̂!^an3̂ :•'presc^ibeiib 

whichever is less.*^  ̂In order facilitate the'Board tbVp'erfom these .functions, the 

Central Government may after due appropriation made 'by the parliament by 

law in this behalf make it grants and loans of such amount as it niay deeni 

necessary.

Section 22 (2)
Section,22 (3)
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All the income of the Board discussed hereinabove ^s ^an ts and loans 

made by the Central Government, contributions made by the beneficiaries and 

sums received by the Board from other sources as may be decided by the 

Central Government, would ’form the Workers Welfare Fund.^^^ The Fund 

should be utilized to meet the expenses towards the legitimate business ofthe 

Board specifically enumerated in the A ct

With a view to ensure that the funds be utilized "in ̂ t:he welfare‘of the 

workers alone, tliere are express provisions to restrain the'Board from 

incurring expenses towards salaries and other 'ailministrative expenses in any 

financial year of more than 5% of the total iexpenditurecof .th,e;ijBoard iin that 

financial y e a r .F u rth e r, the Board is requireliiunderithe'AGt-tO'.maintain proper 

accounts and records,and prepare a report giving;fiill accounts andirecbfds and 

prepare a. report giving account of the activities during-the-previous; year and 

submit a copy lo Ihc State Govcnmicnt and the Central Government.

An important provision can be found in Secti(5n'28 'of'the Act. Under 

this Section the State Government has been given poweirs' torfix the 'number of 

hours of work constituting normal working’day ̂ inclusive of one-or more 

specified intervals. It has powers to provide foriaiday:tSTest‘Withuwajges in 

every seven days. Payment of the day,, of. res^uati.thevrate :bf :hotiiless.tHan 

overtim,c wages can also be provided in the rules. byutteState Government.

S c c tio n 2 4 -< ....
Section  2 4  (3 )
Section  25
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The building and other construction workers must be paid for. their 

overtime work. The workers for such overtime work are entitled'to twice the
A ' .  I '  I _

ordinary rate of wages. In calculating the overtime wages all allowances to 

which the worker is entitled except bonus should be taken into account with the 

basic wages.

The Act ensures the safety of the workers' a's 'it^proliibiits^the employment 

of any person whom the employer knows or has reason o believe to be deaf or ’ 

has a defective vision or has a tendency to giddiness in any work which is 

likely to involve a risk of accident. The employer is also required to make 

available, at the workplace first-aid facility containing such first aiidJequipments 

and medicines as prescribed by the rules.^

For the welfare of the workers the‘Actirequires-th© employer'to provide 

wholesome drinking water and latrines and urinals'at the'Vorlcpiace.^^® The 

appropriate Government may by rules require tlie'employer provide canteen 

facilities. Fiurther the employer is required* to .providet living'accommodation 

free of charge to the workers within ■ or I'nearMtlie-'workplace. Such, 

accommodation must have separate cooking *place; bathing,' washing and

Section  29  
S ection  3 1 
Section  32  and 33  
Section  37
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lavatory."'" For every workplace where fifty female building workers are 

ordinarily employed, the employer has to provide adequately lighted and 

ventilated rooms with adequate accommodation for the use of children of such 

workers as creches. Such rooms should be maintained in a clean and sanitary 

condition and should be in charge of a workman trained in the care of children 

and infants.^’*

For every establishment where one hundred or more building woirkers 

are employed there is a requirement stipulated by the Act for the constitution of
'  - . . , . 1  ‘ I ‘v: . j V . .) i; 'V I ' 1«.

a safety committee consisting of the representatives of the workers and
» . I » ■ ‘ V ,

employers wherein the workers representation shoul^jnbtifeeiless.than.that of 

the employer. The employer is also required underdhe^Actitoiappoiiiti qualified 

safety officers for the purpose of ensuring adequate safety, to the’workers..*’^

Section 45 of the Act ho I ds* the employer: responsible! foe: the payment of 

wages and compensation. Under this Section the employer is responsible for 

payment of wages on or before the prescribed date.

: .ThevAct also-deals with compensation and •alliisd matters.--Wh'erie» is any 

establishment an .accident occurs which .xausesi''any bodily injury which 

prevents the workers from working, for i period inO-f;L48Hhdufst .̂orumore, the 

employer has to give notice of such accident.to.tlie^prescribed.authorityiwithin

170 S cclion  34  
Section  35  
Section  38
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prescribed time. On the receipt of the notice the authority has to make 

necessary investigation. In cases where such accidents results in the death of 

five or more persons the Act requires such investigating authority to investigate 

within one month of such n o t i c e . T h e  payment of compensation as required 

under the Act has to be made according to the provisions of the Workmen’s 

Compensation Act, 1923.*’'̂

On the commencement of the Building and Other Constructive work, the 

Act requires the employer to give information' to the inspector having 

jurisdiction, of such commencement with details relating to contractor etc., 

nature of work, arrangements at the workplace,jnumber! o f .workers employed 

etc. Where any change occurs in thei.information sa-givenv^the.em'ployer has to 

immediately inform the said inspector of such changes.-Thus 'arrangement for 

constant vigil in the conditions of work at workplace has ibeen.ensured. •

. ij) Stringent penalties have been prescribed for the contravention of the 

provisions of the Act. Elaborate provisions prescribing suitable punishments 

for different offences under the Act have been ̂ incorporated in tthe -Act.̂  Proper 

implementation-of these provisions may-deter-the^commiission-of-this'offences 

and ensure iproper^compliance o f the objects sought und6r the'Act.'

Section 39
Section 45 r/w Section 58
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The operation of any law in the state whicli. is more^-beneFicial to the 

workers than the present Act is specifically allowed by the Act, Any 

corresponding~State law providing welfare schemes which are inore beneficial 

to the worker are allowed to operate.

Building and other construction workers, contribute largely in tourism. 

They are one of the most numerous and most neglected‘work'eri '̂ in̂  the work 

world. Though Ihe present law seeks to prbVide a-safety'net â hid' ŝ  ̂

hopes to the workers, in reality in most states'‘tllere-''is-neither "tlie- '̂Worker’s 

Welfare Board nor the Contributory Fund and Scheme's as'istipulatedbnder the 

Act are existent. The reason behind this 15..that thfeiLabQur;pepartrrvehts in the 

States are financially not in a position .to.jnitiateijsuchj schemes. When the 

developed I world is-working on livings wages; .itiiis..high ;timevthativve.i spend a 

little on, niinimum .requirements of our workers like tHeir safety, 'security and 

minimum wages.

J. The Protection of Women '̂ a g a i n s t ’Ha at

Workplace Bill, 2007:

Sexual harassment in workplace'is a sVri6us“aii&'cbiiim^^^  ̂ The

work places have always been hostile ‘to ‘working‘Wbm'dh '̂tHeii-'^ffil^ffity and 

personality. They often face problems ‘ o f’̂ beihg’ sexually>’liktW  

harassment‘may come either from their'm:Me'c6-Worker£l'‘bPfrbnl'their ̂

172



from any third party. The act of sexual harassment varies in its form. It is in the 

form of humihation, eve teasing, molestation etc. The boss or senior tries to 

gain sexual favour in appointment, promotion or in the workplace itself. Such 

harassment is morally and legally blameworthy because it causes'detrimental 

and long lasting adverse effects on the victims.

Though bills aiming the prevention of sexual harassment at workplaces 

are being introduced in the Parliament in almost every session since the last 

few years, the legislatures have, till date, not been able to come up with a law 

in this regard. 'I'hc Protection of Women against Sexual Harassment at 

Workplace Bill is presently lying in the Parliament’s table for discussion.

The Bill aims to provide prevention and redressal of sexual harassment 

of women at workplace. The Bill extends to the Unorganized Sector too”̂  ̂ and 

it also provides Tor the notional expansion of time and place as the definition of 

workplace in the Bill includes the places where the employee visits for the. 

works arising out of and in the course of employment.’’^

Section 3 of the Bill says-

“ No woman employee at a workplace shall be subjected to sexual 

harassment including unwelcome sexually determined behavior, physical

Section 2(1) (v)
Section 2 (I) (iv)
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contacts, advances, sexually coloured remarks, showing pornography, sexual 

demand, request for sexual favours or any other unwelcome conduct of sexual 

nature whether verbal, textual, physical, graphic or electronic or by any other 

actions which may include-

i. implied or overt promise of preferential treatment in employment, or

ii. implied or overt threat of detrimental treatment in employment, or ■

iii. implied or overt threat about the present or future employment status,,

iv. conduct which interferes with work or creates an.intimidating or

offensive or hostile work environment, oi

V. humiliating conduct constituting health and safety problems.”

The Bill requires the constitution of Internal Complaints Committee in every
I I , '  , r, I . O  V ' » * >. • • I > .1  '

workplace. Where the offices or administrative units of the -workplace are 

located at different districts or sub-divisions, the Committee should be 

constituted in all such u n i t s . T h e  Committee should have the following 

composition:

1. a chairperson from amongst the employees who should be a 

senior level woman and should be committed to the cause of 

women, hi case such a senior level woman is not available, the 

chairperson should be appointed from a sister organization or a 

non-governmental organization.

177 Section 4 (I)
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2, not less tan two members amongst employees committed to the 

cause of women or who have had experience in social work; and

3. one member from other interest committed to .the cause of 

women, as may be specified,

In such Complaints Committee at least fifty percent of the members 

should be women. The responsibility of constitution an Internal Complaints 

Committee rests on the employer.

The Bill also makes provision for the appointment of District Magistrate 

or Additional District Magistrate or the Collector or Deputy Collector of the 

respective jurisdiction as District Officer for every District to carry out the 

fiinctions under the Bill.’̂ ^
" I '  ‘ ♦ I ■

In a workplace where the constitution of the Internal Complaints 

Committee is not possible or practicable, or where the complaint is against the 

employer himself, the District Officcr may, constitute at every Block, a Local
I . ■

Complaints Committee.*^^ Such Local Committee should consist of:'**

1. a chairperson to be appointed by the appropriate Government from

amongst women committed to the cause of women;

Section 5 ( 1 )  
Section 5 
Section 6 ( 1 )  
Section 6 (2 )
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2. one member to be appointed by the appropriate Government from 

amongst the registered trade unions or workers’ associations functioning 

in that block or district;

3. two members, of whom at least one should be a woman, from amongst 

such non-governmental organizations or associations or other interests 

committed to the cause of women, as may be specified.

Section 7 of the Bill provides for the manner in which the complaint is 

to be made. A complaint of sexual harassment is to be made by the aggrieved 

woman to the Internal Complaints Committee or the Local Complaints 

Committee, as the case may be, in writing. The Chairperson or any member of
, ^ . ; '  ■ . ■ . . ,  ■ '! I ’ ' • IU'  I SI. \ I \ I t  I  ̂.i  . i

tlie Committee or Local Committee as the case may be should render all 

reasonable assistance to the woman making the complaint, to reduce the same 

in writing. Where such aggrieved woman is not in a position to make a 

complaint on account of her physical or mental incapacity or death or 

otherwise, her heir or such other person as may be prescribed may make a 

complaint under this Section.

Section 8 of the Bill incorporates a provision for the amicable settlement
r

of the case through conciliation. It says “at the request of the aggrieved woman 

the Committee or the Local Committee, as the case may be, may before
»

initiating enquiry under the Bill, take steps to settle the.matter between her and

Section 7 (2)
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the respondent through conciHation.” On such settlement, the Comniittee or the 

Local Committee, as the case may be, should record the' settlement and 

recommend the employer not to take any action in the matter. The copies of 

settlement should also be provided to the aggrieved woman and the respondent. 

No further enquiry into the matter should be done after the settlement.

Where the conciliation is not arrived at, the Committee or Local 

Committee as the case may be,’ should proceed' to' make enquiry into the 

complaint in such’'manner as may be'prescribed;"In'the' cases'Where’’the 

respondent does not comply with any of the terms o t  condition of the 

conciliation arrived at, the Complaints Committee br-LoGal: Committee as the 

case may be should proceed into the complaint.*?? ThoBilLmakes the enquiry 

time bound. Every such inquiry is required under the 'Bill-to be completed 

within ninety days.’̂ ^

• 11

During the pendency of enquiry, on a written request' made the 

aggrieved woman, the Committee or the Local Committee, as the case may be, 

may recommend' to the employer to;'^^

1. transfer the aggrieved woman or the respondent to any other workplace, 

or

Section  8 (4 )  
S c c lio n 9  
Section  9 (3 )  
Section  10IS6
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2. grant leave to the aggrieved woman, or

3. grant to the aggrieved any other relief as may be prescribed.

On the basis of the recommendation, the employer or the District officer 

may take such action as may be deemed proper.

After the completion of an enquiry under the Bill, the Committee or the 

Local Committee, as the case may be should provide a report of the findings to 

the employer or, as the case may be, to the District Officer. Where the 

Committee or the Local Committee arrives at the conclusion that the allegation 

against the respondent has been proved, it should recommend to the employer 

or the District Officer as the case may be to:*^* ;

L take action for misconduct in accordance-.with thei provisions

of the service rules applicable to the respondent or where no 

such service rules have been made, in such manner as may be 

prescribed;

2. ■ deduct from the salary of-the., respondent, suchi* sum of 

compensation to be paid to the- aggrieved woman or to legal 

heirs, as it may determine, or direct the respondent'to pay such 

compensation to the aggrieved woman.

IS7 Section 11(1)
' “ Section 11 (3)
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The employer or the District Officer is required under the Bill to act 

upon the recommendation made by the Complaints Committee or the Local 

Commillec within a period of ninety days.’̂ ^However, if the employer or the 

District Officer is not in agreement with any conclusion or recommendation in 

consultation arrived at or recommendation made, he may alter the conclusion 

or recommendation in consultation with the Committee or the Local Committee 

as the case may be.*^^

The Bill also contains provisions for the action to be taken in cases of 

false or malicious complaints and false evidence where the Committee or the 

Local Committee, as the case may be, arrives at a conclusionithat the allegation 

against the respondent is false or malicious or thes woman .concerned or any 

other person making the complaint has produced'any ̂ forged..or. misleading 

document, it may recommend to the employer* or'therDistrict> Officer to take 

action• against the., woman or the person who' lias‘madetlie! complaint in 

accordance with the, service rules or where no .'suchoservice» rules ^have b‘een 

made,'as may be prescribed by the rules under this Bill. If  during the enquiry 

any witness has given false evidence or produced any forged or misleading 

document, similar action has been prescribed under the Bill.-

For the determination of compensation under: Section 1̂1 (3) '(b)Nthe Bill 

requires certain things to be given regard to. Section.says. thatan determining

'®’ Scclion  II (4 )
P roviso to S ection  11 
Section  1 2 ( I ) & ( 2 )
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the compensation the Complaints Committee or the Local Committee as the 

case may be should have regard to:

1. the mental trauma, pain, suffering and emotional distress

caused to the aggrieved woman;

2. the loss of the career opportunity due to the incident of sexual

harassment;

3. medical expenses incurred by the victim for pliysical or 

psychiatric treatment;

4. the income and financial status of the respondent;

5. feasibility of such payment in lunip. suni or, in installments.

Section 14 prohibits the publication or circulation-of the complaints and 

enquiry proceedings under the Bill. Notwithstanding anything,contained in the 

Right to hiformation Act, 2005 the identity and addresses of the aggrieved 

woman, respondent and witnesses, any information relating to.conciliation and 

enquiry proceedings, recommendations of the Complaints Committee or the

‘ ‘ , VI
Local Committee and the action taken should not be published, communicated

or made known to the public, press and media. However, the information

regarding the justice, secured to any victim of sexual'harassment under the Bill

may be disseminated without disclosing the-identity-’:andiiaddress' of the

1 0*̂
aggrieved woman, respondents and witnesses. In cases where any person

Section 14
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entrusted with the duty to handle or deal- with the complaint,- aenquiry or any 

recommendations or action to be taken under the Act fails to observe the above 

requirement, action should be taken against such person in accordance with the 

service rules or in the absence of such service rules as prescribed.

Section 17 of the Bill casts certain duties on the employer. The employer 

is under duty to:

1. provide a safe’working environment at the workplace;

2. display at any conspicuous place in the workplace 'the office order 

constituting the Complaints Committee

3. Undertake workshops and training programmes, at i regular, intervals 

for sensitizing members;

4. provide necessary facilities, to the-. ,Gommittee;u or the Local 

Committee as the case may be;

5. ensure the attendance of respondent and; witnesses; .before the 

Committee or the Local Conmiittee as the case may be; arid

6. make available such information to the Committee or the Local 

Committee as the case may be, as it may require^ with regard to the 

complaint made.

Section 15
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The Complaints Committee and tlie Local Committee are required to 

prepare an annual report and submit the same to the employer. The employer 

should include the report so submitted in the annual report of his

194organization.

Where it is felt necessary in the public interest to do so, the appropriate 

Government may call upon the employer or the District Officer to furnish 

information in writing or authorize any officer to make inspection of records 

and the employer or the District Officer are under the obligation to co-operate 

such investigating officer with records and other documents or information as 

required by him.'^^

In cases where the employer or the District Officer fails to constitute 

Committee or fails to take action under Sections 11, 12 and 19 or contravenes 

the provisions of the Bill or rules made under the same, the Bill proposes a 

penalty- of fine which may extend to ten thousand rupees^

The power to make rules under the. Bill i;is.'rests lOH'.'appropriate 

Govermnent.

Though the Bill aims at prevention of “sexual harassment of women in 

workplaces,” it is not free from loopholes. One of the loopholes in the Bill

Section  18 &, S cc lio n  19 
S ection  20
V id e  the O bject C lause
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can :,be seen in Section 3 (2) (a) whi.ch requires;,the.-;CJiai^erspn of the 

Committee to be a “senior level woman”.,It is unclear as to what the words 

“senior level woman” mean. If it is deemed that this means a woman holding 

high post,, it is highly impracticable in many .work organizations. I^urther, in the 

Committee.lunder Section, 3 (2) the outside participation, is restricted to one. 

The fact that three members are to be from amongst the employees, in a 

committee of four members, where the participation of thir^i,interest is limi^^ 

to one the Committee will in all probability fail to pronounce, bold decisions.

The Bill also provides for the conciliation. of the  ̂ cases of sexual 

harassment and where any settlement is arrive^ ̂ at,. the •Bill, says i further 

enquiry shall be conducted”. Such a provision guarantees .encouragement ;to the 

wrongdoers to pressurize through treats or .other -means: fon a settlement. ■ u

,.The biggest :loopihQle in the Bill can.be;seen.m;4he’Provisoito.Sectioniill. 

this provision says that were the employeDior,theMDjstrict;pffiee;;- is not in 

agreement with any conclusion arrived at or .recornmendatio^made, by the 

Committee or the Local Committee “he .. may . a l t e r t he  *iconclusion or 

recommendation.” This provision contravenes the ,veiy purpose of ,the Bill. 

Conferring of such powers on the employer -defiesothe uyery  ̂logic of the 

constitution of the Committees. Such a proyisioni,(;jn.-the'..Bill’ not only 

marginalizes the authority of the Committee, or; the.;Local,Committee).to reach



an impartial decision and to take stringent action against the wrongdoer but 

also causes the stringency of the Act to be loosened.

The Bill reduces the act of sexual harassment-to a mere compoundable 

offence. Though the word “workplace” in the Bill covers all the places visited 

by the employee for works arising out of and in the course of employment, it 

does not contain a single provision with regard to third party harassment. The 

responsibility of the employer to initiate legal proceeding as rested in the

decision of the Apex Court in Vishaka v. State o f Rajasthan and earlier Bills 

have been done away with. It can safely be concluded that the Bill is an 

emasculated version of law on sexual harassment which., in all probability will 

fail to achieve the objective of ensuring safe working environment to women.

K. The Unorganized Sector Workers’ SociaLSecurify Bill,: 2007;?^’ i'

The Unorganized Sector is contributing‘'*59'^percent ^  Gi^oss 

Domestic Product of Our Country. It employs to '93'̂ ^̂  pefcbrit df the total

working population in our country. Some estimates say that 94 percent of the 

total working population in India works in Unorganized Se'ctor.^^^;

A s introduced in the R ajya Sabha, 10‘*' Septem ber 2 0 0 7 '
E slim aie o f  tlic Secon d  Labour C om m ission
E stim ate o f  the N ational C om m ission  for Enterproses in the U norgan ised  Sector ' 
A s estim ated in the U norgan ised  Sector W orlcers’ Socia l Security B ill, 2 0 0 7
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The unorganized workers on account of their .nature of employment .do 

not get adequate social security. Some welfare schemes are being implemented 

by the Central Government for specific groups of Unorganized Sector workers. 

State Governments are implementing welfare programmes for certain 

categories of Unorganised Sector workers and some Non Government 

Organizations also provide social security to certain categories of workers. 

Despite all these efforts, there is a huge deficit i n ' t h e ‘ coverage of the

'  X I i  » ' '

Unorganized Sector workers in the matters of labour protection ahd social 

security measures ensuring the welfare and well being of workers in the 

Unorganized Sector including various employments in tourism.^^^

The growth and’ the quality of the jobs invthdl'tjndrgamz^^^ 

been very mush hit by the timely low cost credit,, improved infrastructure and 

teclinology, quality consciousness, modern marketing,',proper .organization and 

a synergy with large organized industries. Most .of, the,-c"dUcation > and skill 

development in the past have been geared to satisfy:’the need ofjhe 'Organized 

Sector. The education and skill need to be oriented towards tlie rieeils of the 

Unorganized Sector in the traditional areas like, agriculture,'small .industry, 

service, and self-employed and also the new areas Hke'tburism, informatioii 

technology^and financial sectors. In this there is a need for a legislative and 

administrative framework for the unorganized Sector,. Besides.new-initiatives

201 See generally, the Object Clause, the Unorganized Sector Workers’ Social Security Bill, 2007
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• • •

by the Employees’. Provident Fund Organization and Employees’ State 

Insurance Corporation to reach this segment.

In response to the above stated facts the Unorganized Workers Social 

Security Bill, 2007 has been introduced in the Parliament.^®^ The Unorganized
, T. I i, . . V . ,  ' o v ;  ' . K

Sector Workers Social Security Bill, 2007 aims to provide for social security

and welfare of the Unorganized Sector workers and for matters connected
' f .N '  1 , .  , . ;  -  ‘ n  >; V

therewith or incidental thereto. The Bill inter alia proposes for the following

matters, namely:

, _l,..i Central Governmentto aC.onstitute a.-.^^ational Social

Security Advisory Board to recommend suitable welfare 

schemes for different sections o f . Unorganized Sector 

workers, and upon consideration, of,these.-recommendations, 

the Central Government may notify- suitable welfare: schemes 

relating to life and disability ,c6y;er̂ , . Health and'.'.maternity 

benefits, old age protection or any.otHer benefits.^^^/

2. The State Government to constitute. State/.Social . Security

Advisory Board to recommend suitable welfare schemes for 

different sections of unorganized workers in the State and the

B ill N o . L X V I l o f 2 0 0 7  
S cclion  5 r/w  S cc lio n  3 ( 1 )
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State Government may- notify suitable schemes for one or 

more sections of the unorganized wdrkers.^®'^

3. A worker in the Unorganized Sector to be eligible for social 

security benefits if, he is duly registered. Eveiy registered 

worker in the Unorganized Sector to be issued an Identity 

Card which is to be a smart card carrying a unique number of 

identification.^^^

4. The Central Government and the State Government to have 

powers to make rules for the purpose of carrying out the 

objects of the Bill.^°^

Any scheme rnotified by the Central Government’may b’e:^^

1. wholly funded by the Central Goverrunent,. o r . ^  .

2. partly funded by the Central .Government and partly funded 

by the State Government, or

3. partly funded by the Central Government, partly funded by 

the State Government and partly- funded-through contributions 

collected from the beneficiaries  ̂of ■ the scheme' or the 

employers as may be prescribed in the schenie by the Central 

Govenmient.

204 Section  6 r/w  Section  3 (4 )
Section  9

206 Section  12 &  Section  13
Section 4 (1)

187



In Central Board in addition to the Chairman who is to be appointed by 

the Central Government and the Director General, Labour Welfare who will 

hold the office of the ex-officio Member Secretary, the Bill requires the 

nomination of thirty one members to be nominated by the Central Government 

out of whom:^^’*

1. seven members would represent Unorganized Sector workers;

2. seven members would represent employers of Unorganized Sector;

3. seven members would represent eminent persons from civil society;

4! five members would represent the State Governments; and

5. five members would represent Central Goverrunent'Ministries and 

Departments concerned.

The Bill stresses for adequate representation o f  the'persons belonging to 

the Scheduled Castes, the Scheduled Tribes, the minorities and women.^®^

Similarly, in the State Board except the Chairperson to be appointed by 

the State Government and the Principal Secretaty or Secretary,!^Department of 

Labour who will: hold, the office of ex-officio.iMember Secretary^ sthe Bill 

requires the nomination of twenty six members out of whom:^^? •.

Section  5 (2 )  
Section  5 (4 )  
Section  6  (2 )
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1. seven would represent the Unorganized Sector workers;

2. seven would represent the employers in the Unorganized Sector;

3. five would represent eminent persons of civil society; and

4. seven would represent State Government Departments Qoncerned,

Adequate representation of the persons .belonging to, the Scheduled 

Castes, the Scheduled Tribes, the minorities and women.in the State Board has 

also been stressed in the Bill.^^*

The Central Government has powers to give direction. It can give 

direction to the National Board or the .State. or.thecState, .Board, in respect of 

matters relating to the implementation o f the prov:isions;o£the;Bill?l-?cciiji

Some schemes have been .recognized ;aS( the iwelfare ischemes.’under the 

Bill and are enumerated in the Bill itself The schedule appended with the Bill 

contains following schemes:

1. National Old Age Pension Schemej^ - •

2. National Family Benefit Scheme,

3. National Maternity Benefit Scheme,

4. Mahatma Gandhi Bunker BimaYojna,

5. Health Insurance Scheme ForHandloom .W(Drkers,»vMiu. iii

6. Scheme For Pension To Master-Craft Persons,i?::‘

Section 6 (4)
Section 10
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Second Laboui* Commission. The Bill is too wide in scope and breadth and is 

too abstract. The Bill also talks of tripartite participation, employers being on e 

of them which are difficult to identify in many cases and thus is not feasible to 

protect the interests of various employments.

The Financial Memorandum presented with the Bill states that the 

financial implications for funding of the schemes would be determined “as and 

when such schemes are formulated.” Further the Memorandum also says that 

“the fund for the schemes, as and when they are announced, will be 

channelised through the existing channels of funding as is being done for other 

schemes of the Government.” Our experiences with jthe building’wdrkejrs reveal 

contrary outcome. In the absence of clear provisions fbr funding, the, schemes 

camiot be implemented. Though the central legislations , on construction 

workers was passed in the year 1996, even upto the present day most of the 

States do not have any welfare schemes under that Act. The welfare provisions' 

in the present Bill are also sure to be limited by the; want of>adequate funds.! In 

the want of adequate funds, the welfare measures^’in.the.Biil will only remain 

mirages.

The concern with the Unorganized Sector workers including the 

unorganized v/orkers engaged in tourism is not just limited'to'social!security. 

Protection is also a manor concern in this sector; 'Though, (the-regular labour 

laws apply to Unorganized Sector, the Indian legislature- is all set to recognize
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the workers who are left out from the coverage of these laws as Unorganized 

Sector. It would be improper to presume that the areas targeted by the regular 

labour laws are immune of all difficulties and that these laws have really been

implemented in all places. The areas covered by the regular labour laws are
' i. . ■ ■ ! ,• t'

also prone to many difficulties. Therefore the proper approach would be to
,  lU)'k-, . vV'iii I iliW tinvJ'

further extend the operation of these laws through proper amendments in the 

provisions and through, reducing the requirement of the number p f  persons
- I f , ’ ..  ̂ .  . i .  | . , ^

employed and giving the employer certain subsidies, concessions and 

protection to meet up the burden arising therefrom. If the intention of the 

legislature is honest through the present attitude the social security goal would
‘ V  . • ,  ■ . ! ! t ( ' ( I . ,  -

be realized in large area of the Unorganized Sector-..„but..the .protection of 

workers would be best ensured tlirough.ni.making-.the’ i,employer 

liable/accountable. The workers who remain unprotected ( through any law can 

be protected through newer initiatives.. The. .pfeseat...approach ,.of the 

Government does not attend to the problems of casu^ and. contract .labourers 

who work, in J;hCe establishments employing ten. dr.. more .persons. . Further, there 

are numerous establishments in the country Mwhere tiiough.ithe number; of
^  r I ,  ^ • J I .

employees exceed nine but are not provided any .protection,or welfare,under the 

laws. In some States many labour laws are not irnplemented. In; such *a state of 

affairs, though such policies seem to cover all working- -people,^the workers 

generally remain devoid of the benefits flowing' therefrom-. • i *  ̂  ̂ ■

The unorganized workers engaged in tourismvdo-^not have much to 

benefit from the regular labour laws. The casuaLnature of,employment, their
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ignorance etc. debar them from availing the rights under these laws. As most of 

the laws apply to the establishments employing 10 or more persons, a huge 

majority of the unorganized workforce in the country is excluded. Even in the 

establishments employing more than 10 persons the casual and contract 

labourers cannot be benefited under the existing laws. The casual and contract

labourers in the organized sector are also excluded by the Unorganized Sector
. . . .  b

Workers Bill. In many cases the employments themselves are not identified. 

There arise many new employments daily in the unorganized sector. It is true 

with the tourism industry too. Therefore the laws cannot get in tune with the 

changing needs. There is also a huge difficulty in implementation of the laws in 

this sector. It cannot be disputed that the regularJabour laws cannot vcover the 

entire unorganized sector. Therefore a new legislation to ^cover this lot of the 

workforce is the need of the hour. However, a huge iportion.of .the. unorganized 

workforce can be benefited under the regular labour laws if .the requirement.of 

the 10 or more workers for the application of these laws is dropped'.tot seven or 

eight. For the rest of the workforce a new legislation mayibe planned., v

Legislative steps to'tone up the stringency of the regular labour laws .are 

also desired. Particularly, the penalties stipulated in the Acts are outdated. The 

discretionary penalties of fines stipulated in the Acts adequate-increments. For 

example in Payment of wages Act 1936, Section■;20 .stipulates.'fmes for 

contravening the provisions of the Act. The outdated) provision stipulating the 

amount of fine does not fit the present situation. ,Mere.sums.:of a few .hundred
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rupees do not adequately give the feeling of punishment to the wrongdoer. 

Similarly in Payment of Bonus Act, 1965 Section 28 prescribes a discretionary 

penalty of imprisonment for a term of six months or fine uptb rupees one 

thousand The penally of fine being discretionary with the penalty of 

imprisonment is too small. In minimum wages Act Section 21 imposes penalty 

of three months’ imprisonment or fine upto rupees five himdred or both for the 

contravention of the provisions of the Act. In Contract Labour (Regulation and 

Abolition) Act, under Section 23 the prescribed punishment is imprisonment 

which may extend to tliree months or fine where the upper limit is fixed at one

thousand rupees. In all of these Acts where the penalties‘of imprisonment are

i \ '  ̂ i ' * * *

adequate  bu t fm es are too  low. .Therefore,the ampuntSkOfifinesj jieed (ad eq u a te  

increm ents.

The Unorganized Sector Workers*.Social • Security i Bill*. 20,07 • entirely 

ignores ' the ‘Single Comprehensive Universal >S'chefne’ ‘ covering entire 

Unorganized Sector as proposed by National Commission for-Enterprisesdn the 

Unorganized Sector (NCEUS) and the Second Labour Commission. The Bill is 

too wide- in scope and is too abstract.' The Bill*^speaks of the*"tripartite 

participation. It- is not practical in many cases-as ‘is: difficult to'identify an 

employer in many cases. Where many employnieilts are -sure to‘̂ be never 

represented, it is not feasible to . protect |their^interests.Theivfinancial 

implications for funding of the schemes . -as,,'stated • in . the .-.Financial 

Memorandum would be determined “as and', when such' schemes are
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formulated.” Financial implications are hard to be formulated in our country. In 

the absence of clear provisions for funding, the schemes cannot be 

implemented. The welfare provisions in the present Bill face threats because of 

the paucity of funds.

It is an irony of this giant nation that worKers are expectea to move 

places for the vindication of their rights. A person struggling for a piece of 

bread camiot afford to move places for the vindication of their rights. Making 

them to travel places in scarch of justice would be to guarantee them injustice. 

Therefore it should be ensured that a worker is able to file complaint locally.

A new outlook and strong political will is requiredvto ensure ,that the 

aspirations of workers, dreams of the founding fathersi of .the. Constitution and 

India’s commitments at the international level are realized. It certainly would 

create a huge financial burden on the State. But spending on labour is 

worthwhile. Workers are builders of civilizations ,and the.'backbone of the 

country’s economy. Peaceful working environment and satisfaction among the 

workers would enlarge,.production. Enlarged*iproduetion-would add to the 

economy and bring prosperity in the country.
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