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CHAPTER 1 

INTRODUCTION

No violation of any one of the human rights has been the subject of as many 

Conventions and Declarations as ‘torture’ -  all aiming at total banning of it in all 

forms, but in spite of the commitments made to eliminate torture, the fact remains that 

torture is more widespread now than ever before. “Custodial torture” is a naked 

violation of himian dignity and degradation, which destroys, to a very large extent, the 

individual personality. It is a calculated assault on hviman dignity and whenever 

human dignity is wounded, civilization takes a step backward -  flag of humanity must 

on each such occasion fly half-mast.^ In all custodial crimes what is a real concern is 

not only infliction o f body pain but also the mental agony, which a person undergoes 

within the four walls of police station or lock-up. Whether it is physical assault or 

rape in police custody, the extent o f trauma, a person experiences is beyond the 

purview of law.^ Custodial violence and abuse of police power is not only peculiar to 

this country, but it is widespread. It has been the concern of international community 

as the problem is universal and the challenge is almost global. This worst form of 

human violation has become a very serious and alarming in Third World countries 

like India. Despite the Universal Declaration o f Human Rights, the crime continues 

imabated though every civilized nation shows its concern and is taking steps for its 

eradication.^

Torture by the Police and Security forces is a worldwide phenomenon. Cases 

of atrocity and brutality practiced by Police, Military and other agents o f the State are 

reported from countries in every continent and have been testified by human rights

* D.K. Basu vs. State o f West Bengal, AIR 1997 SC 610, at 615
 ̂ P.M. Baxi: Public Interest Litigation 181 (2000).
 ̂ Id., at 180



bodies like Amnesty International. Hardly a week passes without an incident of 

custodial torture or custody death being reported in the press. The news regarding 

custodial torture often hit the headlines of newspaper. Dviring the 1960s and early 

19970s the controversial detention and torture of nxalities without trial lead to the 

formation of the association for the protection o f Democratic Rights... Custodial 

torture is not confined to violent people like sabotiers, terrorists, dacoits and other 

hardened criminals as certain police officials would like to make out (even if they are 

hardened criminals, do the police have right to take it upon themselves to inflict brutal 

punishment assuming the role o f judiciary?) Men, women and even children are 

routinely tortured, beaten up senseless and administered electric shocks; moreover 

sexual torture including rape is not uncommon. India is not an exception. 

Economically poor and socially deprived sections of our society form the majority of 

torture victims. They are generally members o f scheduled caste and scheduled tribes, 

tribal women, migrant workers, landless workers and others."^

Custodial torture has become so common these days that not only the police 

and bureaucracy but even the people take it for granted as a routine police practice of 

interrogation. The result is that the new o f such outrageous conduct causes nothing 

more than a momentary shock in the society. When some thing horrible takes place 

there is public uproar. Only then the government takes notice of the custodial torture 

as the public outcry leaves them with no other option. Even so the guilty cops usually 

suffer at best the pimishment of brief suspension. Once the incident fades away from 

the memory o f the public, they are again back in the service.^

Security forces committed thousands of serious human rights violations over 

the course o f the insurgency, including extrajudicial killings, disappearances, and

R.S. Saini: “Custodial Torture in Law and Practice with Reference to India” 36 JJ£/ (1994) at 166.



torture.^Over the past several years, thousands of people have been victims of torture 

including custodial death and sexual violence at the hands of some overzealous police 

men resorting to inhuman, barbaric, archaic and drastic methods of treating the 

suspects in their anxiety to collect evidence by hook or crook and wrenching a 

decision in their favour. Instances are many where the police have arrested a person 

without warrant in connection with the investigation of an offence without recording 

the arrest and the arrested person has been subjected to torture to extract information 

from him for the purpose of further investigation or for recovery of property or for 

extracting confession etc. The torture and injury caused on the body of the arrestee 

has, some time, resulted into his death. Death in custody is not generally sho\w  in the 

records of the lock-up and every effort is made by the police to dispose of the body or 

to make out a case that the arrested person died after he was released from custody.^ 

Apart from the police there are several other government authorities also like 

Directorate of Revenue Intelligence, Directorate o f Enforcement, Coastal Guard, 

Central Reserve Police Force (CRPF), Border Security Force (BSF), the State Armed 

Police, Intelligence Agencies like Intelligence Bureau, RAW, Central Bureau of 

Investigation (CBI), CID, Traffic Police and ITBP, which have the power to detain a 

person and to interrogate him in connection with the investigation of economic 

offences, under the Essential Commodities Act, Excise and Customs Act, Foreign 

Exchange Regulations Act etc. There are instances o f torture and death in custody of 

these authorities as well.^ While the main motive behind the adoption of several 

malpractices involving torture and other pressure tactics of an extreme nature is to 

obtain lesson to deter the people from making complaints against the police and

See, Section 1(g) of Country Reports on Human Rights Practices - 2005, Released by the Bureau
of Democracy, Human Rights, and Labour, 8, 2006
State o f  Madhya Pradesh vs. Shyam Sunder Trivedi, (1995) 3 SCALE 343
D.K. Basu vs State o f West Bengal, AIR 1997 SC 610 at 621



security forces to the superior authorities or to suppress political dissent or to serve 

the interests of the ruling parties, local business man or Land Lords. What is quite 

disturbing is the fact that even some superior officers do not mind using torture and 

other kinds o f custodial violence if that helps them in achieving quick results. Even 

well meaning officers show inclination to use third degree methods because 

complainants in individual cases expect the police to question the suspect named in 

First Information Report with some kind of pressure.^

This oppressive behaviours and most degrading and despicable practice is a 

slur on the face o f ‘Mother India’, which has been an abode of peace and humanity 

for thousands of years. Cases of crushing suspects with heavy rollers, burning, 

stabbing with sharp instruments and forcing such objects into rectum or vagina as 

chillies or thick sticks have also been reported in newspapers from time to time. Due 

to continued police atrocities and torture during the past two decades it seems that 

custodians of law have become the law-breakers. After the eighties in the twentieth 

centuries the police seem to be more concerned with /a^/z/-wielding attitude and its 

brutality and use of third degree methods by it has become the order of the day. The 

mounting police atrocities and other repressing measures are the instances of 

violations o f human rights.

Apart from the above brutal methods of torture, the Indian police have 

perpetrated certain other heart-rending atrocious acts, which shocked the entire 

Nation. Among them Bhagalpur blinding in Bihar depicts the extent to which the 

police can go in torturing the persons in its custody, when 33 suspected criminals 

were deliberately blinded by Bihar Police by having their eyes pierced and soaked in

® National Police Commission, 4* Report, Government of India, 1980.
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acid. '̂^ In 1981 the legs of people suspected of ordinary criminal offences had been 

broken and then twisted by the police in Varanasi and Ghazipur in Uttar 

Pradesh. While in a small town of Madhya Pradesh the police tortured many young 

boys into impotence by passing electric shocks through their genitals rendering them 

sexually defunct. ̂ ^The high handedness o f police came into light when the inspector 

of Nadiad Police Station arrested, assaulted and handcuffed the Chief Judicial 

Magistrate undermining the dignity and independence of judiciary and paraded him in 

public with the object to humiliate him.*^ Despite the landmark judgment against 

handcuffing,*"^ the police resorted to handcuffing in subsequent c a s e s . T h u s  when 

the police can torture a judicial officer, then the plight and susceptibility of the 

common man to police torture becomes all the more deplorable.

Custodial death is one of the worst kinds of crimes in a civilized society 

governed by the rule of law.*^ Death in police custody has become the symbol of the 

growing brutishness and unchecked power o f police. Torture, practiced with an 

almost sadistic malevolence, is used to extort information, to settle scores or to teach 

the person concerned a lesson.'’in many cases lock-up deaths are the result of third 

degree methods adopted by the police during interrogation of suspects.'^Most of the 

victims are criminal suspects, political extremists and social pariahs and sometimes 

even human rights activities are converted into tortured cadavers.*®

Khatri vs. State o f  Bihar, AIR 1983 SC 1086.
“ B.P. Singh Sehgal (Ed.): Human Rights in India, at 230.

See, “Tortured into Impotence", Sunday, dated Nov. 8, 1981, at 16.
Delhi Judicial Service Association, Tis Hazari Court vs. State o f Gujarat, AIR 1991 SC 2176. 
Prem Shankar vs. Delhi Administration, AIR 1980, SC 1535
Sunil Gupta vs. State ofM.P.,{\99Q) 3 SCC 119; Citizen for Democracy vs. State o f Assam, (1995) 
3 SCC 743.
D.K. Basu vs. State o f  West Bengal, AIR 1997 SC 743.
Indian Express, Feb. 2, 1989.
Raghubir Singh vs. State o f Haryana, AIR 1980 SC 1087.
V.R. Krishna Iyer; Human Rights and Inhuman Wrongs, 73.



There have been reports from all over India that arrested people have so 

severely tortured during interrogation that they have died.^° According to the Amnesty 

Report on India^^ about 415 persons died in the custody of police and security forces 

due to torture between 1 January 1985 and 1 November 1991. Examining the case of 

custody death, the same report points out that not more than ’42 magisterial enquiries 

were conducted: judicial enquiries were ordered in 20 cases: criminal charges were 

framed in 52 cases police officers were arrested in 25 cases the guilty officers were 

known to have been convicted by the court. The government itself admitted in Rajya 

Sabha that 46 persons had already died in police custody due to torture within three 

months i.e., January - March 1993 in Delhi alone.^^ If such a situation exists in the 

country’s capital one can well imagine the sorry state o f affairs in the remote villages 

and tribal areas where many cases of custodial torture go unnoticed. In urban and 

rural India mafia dons, unscrupulous politicians, rich and landlords collude with the 

police to form an almost invisible corridor to brute power and settle scores with their 

dissenters in terms o f harassment, brutalities and death with the help of police. For 

example the death o f Gambhira Prasad Sah, agricultural workers’ leaders o f east 

Champaran, in police station at the behest o f landlord.^^ Killing o f Shobhari Raj and 

Sankhi Raj, agriculture workers of Sitamarhi district by police at the house of local 

landlord""* and lock-up death of Harman Singh, a Fireman of Prestolite Company, 

Faridabad at the instigation of his employers,^^ are the instances how the police is 

used for illegal killings. Custodial deaths, where the State’s minions involved, are 

regrettably increasing in alarming proportions. The shocking statistics of custodial

Amnesty International: Review o f Human Violations (India) August 1988, at 10 & 11.
Amnesty International, India: torture, rape and death in custody at 101 (1992). For State wise 
details See, Id., at 102-93.
See, The Hindustan Times (New delhi) 6 May 1993 at 5.
Prabhat Das Gupta, “a Catalogue o f  Depressions", June 1977-May 1978, at 286.
Id., at 286-87
Prabhat Das Gupta, “a Catalogue o f Depressions”, June 1977-May 1978, at 291



deaths portray 34 deaths in 1993-94; 171 in 1994-95; 444 in 1995-96; 888 in 1996-97; 

1012 in 1997-98;^^ 1093 in 1999-2000;^^ 1037 in 2000-2001 and 1305 in 2001- 

2002.^^ From 2002-03, the Home Ministry reported that custodial deaths increased 

from 1,340 in 2002 to 1,462 by the end of 2003. According'to the NHRC, state 

governments had not investigated at least 3,575 previous deaths in custody cases. The 

NHRC reported 136 deaths in police custody and 1,357 deaths in judicial custody 

countrywide from the beginning of 2004 until March. Maximum cases of custodial 

deaths are reported from Uttar Pradesh, Maharashtra, Punjab, Bihar and Andhra 

Pradesh.

Custodial rape is an aggravated form of torture.^^Custodial rape means rape 

committed by a police officer or a public servant, or an officer who is in the 

management of a jail, remand home or hospital on a woman in his custody. It is a 

crime committed by the custodians o f law upon whom the law vests the cherished 

duty to protect dignity, integrity and modesty of a woman. Rape is an inhuman, 

violent and heinous act of sexual aggression against the dignity and modesty of a 

woman. Denouncing the crime the apex court observed that ‘rape is not only a crime 

against the person of a woman; it is a crime against the entire society. It is a crime 

against basic human rights and is also violative of the victim’s most cherished of all 

the fiindamental rights, namely, the right to life contained in Article 21’.̂  ̂Mathura, 

Maya Tyagi^^ Suman Rani^^ Rameeza Bee, Kakoli Sandra, Nehar Bano, Kalpana

Abstracted from the Reports o f NHRC 1993-1994 to 1997-1998.
Human Rights News, VoL6, June 2001.
Human Rights News, Vol.7, July 2002.
Country Reports on Human Rights Practices- 2005 Released by the Bureau of Democracy, Human 
Rights, and Labor, March 8, 2006.
Shobha Saxena; Crimes against Women and Protective Laws, 89.
Bodhisatwa Gautum vs. Subhra Chakraborty, (1996) I SCC 490 at 500 
Tuka Ram and another vs. State o f Maharashtra, AIR 1979 SC 185 
National Herald, August 20, 1980,3
Prem Chand and another vs. State o f Haryana, AIR 1989 SC 937



Samathi,^^ Vidya^^etc. are the glaring examples o f custodial rape, which was sent 

ripples o f shock in the society. The rape and death of Salwinder Kaur and Sarabjit 

Kaur by the Punjab Police is an extreme example of police atrocities against 

women.^^ The People’s Union for Democratic Rights released a press report wherein 

it reported 14 cases of custodial rape during 1988-90/^ while 8 cases were reported to
•V - ■■

NHRC diiring the period of 1993-97^^ and 4 cases of custodial rape one each from 

Andhra Pradesh, Gujarat, Maharashtra and Uttar Pradesh were reported during the 

year 1998."̂ ®In November 2005 the National Crime Records Bureau reported two 

cases o f custodial rape in 2004 and noted that authorities completed two trials in 2003 

and 2004 with no convictions.'^* The figures furnished for custodial rape cases, 

however, cannot be taken as authentic as most o f the rape cases go unreported 

because of humiliating attitude and hostile atmosphere of society against the rape 

victims.

Fake encounter is yet another brutal methodology adopted by police to 

liquidate the innocent persons.'^^Subordinate police officers indulge in these illegal 

killing either to appease their senior officers or to get quick promotions."^^ Moreover, 

the judicial trials terminate in the acquittal o f the accused due to the paucity or 

absence of substantial evidence, therefore, the police believe in the dispensation of on

Dipangshu Chakraborty, Atrocities on Indian Women, at 51-53.
^ Masooma Ranalvi, 10, The Lawyers Collective, (1995), 13.

’̂̂ Disappearances in Punjab -  A Report on Human Rights Violation o f Sikhs, Committee for 
Information and Initiative on Punjab, New Delhi, at 5-7(1990).
Custodial Rapes: Police protect Colleagues, The Hindu, May 29, 1990.
Abstracted from the Reports of NHRC -  1993-94 to 1997-98 
'‘“See, Crimes in India, NCRB, 159(1998).

41 See, Country Reports on Human Rights Practices - (2005) Released by the Bureau of Democracy, 
Human Rights, and Labour, March 8, 2006
See, Amnesty International: Review o f Human Rights Violation (India), August, 13 (1988) -  One 
Civil Liberties Group claimed in 1987 that 73 young Sikh men had died in Amritsar district alone 
between 12 May and 22 August, and that another 50 had died in similar circumstances in Faridkot 
district between 12 May and 29 July. See also, “Fake Encounters Back”. The Hindustan Times, 
November, 23, 1993.
See, "‘‘Killing for the sake o f promotion". The Hindustan Times, 3 January 1994; The police chief 
of Amritsar admitted that constable Bhupender Singh killed the innocent men and concocted the 
story to seek quick promotion.
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the spot, j ustice by killing the accused in the garb of encounter without the sanction of 

law. ‘Police encounter deaths are rampant in Andhra Pradesh and Punjab, where 

words such as ‘naxalites ’ and ‘terrorists’ have become blanket permits to rob the 

citizen of his basic fundamental right- the right to life’ In Punjab police has 

eliminated youths systematically, where some are. shown to have been killed in 

‘encounters’, a few in ‘inter-gang warfare’, some as ‘intruders from Pakistan’ and 

some in ‘escape bids’, W h i l e  the Andhra police had taken the plea of ‘naxalites 

opened fire and threw bombs’ and ‘police had to act in self-defence’, to justify illegal 

killings."^® During the period of 1979 to 1981, 3007 deaths occurred as a result of 

encounters in U.P., where petty criminals and innocent people were killed by the 

police in the name of extermm'ition of dacoits"*  ̂ and 10 Sikh pilgrims were killed by 

UP police in false encounter on July 13, 1991 in Pilihhit district.'^**

Forced disappearance is a savage practice adopted by police whereby the 

persons ‘wanted’ by police are tortured to death and the dead bodies o f the victims are 

disposed of in a clandestine manner so that the whereabouts o f the victims could not 

be traced and the police accomplishes the desired object with impunity. According to 

Amnesty International, ‘deprivation of liberty by government agents or with their 

consent; followed by an absence of information or refusal to disclose the fate or 

whereabouts of the person; thereby placing such person outside the protection of law; 

constitute a forced disappearance.'^^ In cases o f disappearance the victims are 

presumed to be dead and the perpetrators o f crime destroy or conceal evidence of the

Indian Express Magazine, Feb. 19, 1989 quoted in V.R. Krishna Iyer, Human Rights and Inhuman 
Wrongs, at 73.
“White Paper”, Desh Punjab Student’s Union, Patiala, 1989, at 19-69.
“Murder by Encounter”, People’s Union for Civil Liberties Report, at 458-59.
M ,at 462.
The Tribune, Chandigarh, July 20, 1991.
See, Human Rights Brief, Washington College o f Law, Vol. 8 (Spring 2001), at 29.



c r i m e . I n  Harhans Kaur vs. Union o f  India, o n e  person was called to the police 

station through a constable, thereafter, his whereabouts were not known, and 

therefore, the Supreme Court directed the inquiry whether the petitioner was
C')

mercilessly beaten to death in police custody. In Afzal v̂ . State o f  Haryana, habeas 

corpus petition was filed for the release o f two children alleged to have taken away by 

the police. The police had denied the arrest and detention of the children. The 

Supreme Court directed an inquiry to ascertain the whereabouts o f the children. Yet in 

another case,^^ seven persons were abducted by a senior police officer. The Supreme 

Court directed the Director o f CBI to conduct an inquiry personally into the 

circumstances of abduction, their whereabouts, the date and circumstances of their 

liquidation or whether there has been any attempt to hush up the misdoing of police in 

abduction, subsequent detention and liquidation.” In Punjab the persons killed due to 

torture are said to be disposed o f in a clandestine manner and most of them were 

thrown in the waterways or fields. The official statistics depict 55 disappearances in 

1994-95; 39 in 1995-96; 175 in 1996-97 and 12 in 1997-98, which were reported to 

the NHRC.^^

This protracted barbaric practice, in spite o f being controlled, is showing an 

alarming increase every year. There seems to be little doubt that the number of cases 

in which the police personnel are accused of illegally detained and torturing citizens is 

on the rise. “The alarming rise in custodial crimes has pricked the conscience of 

society and has evoked public outcry against the law enforcing agencies”, stated the 

law commission in its report presented to the parliament in 1995 torture and 

consequent deaths and the hands of guardians o f our laws have become routine in

Ibid.
(1995) 1 s e e  623 
(1994) 1 s e e  425
Inder Singh vs. State o f Punjab, (1994) 6 SeC 275 
Abstracted from the Report of NHRC (1993-94 to 1997-98)
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occurrence. The annual reports of the National Human Rights Commission (NHRC) 

make disturbing readings every year when the reported cases of deaths in custody so 

an increasing tendency. NHRC initiated pain-staking efforts to improve such grim and 

bizarre situation. Faced by a volley of complaints, the NHRC w^y back in December 

1994 had suggested that the country accept the 1984 UN Convention against Torture 

and Other Cruel, Inhuman or Degrading Treatment or Punishment. But the majority of 

the states were not in favour of doing so on the rather argument that if  would amount 

‘to allowing an international agency to interfere in the internal affairs of the country’. 

It was only after the Commission pointed out that abstaining would be viewed as 

countenancing torture that the convention was finally signed on October 14, 1997.^^ 

However, the ratification of the Convention by India is still awaited. In this way India 

too joined the international crusade against widespread practice o f torture. However, 

the increasing international concern over torture and cruel inhuman or degrading 

treatment is worth a study as compared to the India’s reaction against such inhuman 

practices.

The present research work is mainly doctrinaire and the historical analytical 

methodology has been applied. This study makes a humble attempt to provide a 

coherent picture of international and regional standards relating to torture and to 

present a critical review of the provisions o f the Indian Constitution and important 

criminal enactments relating to custodial torture.

This study adopts analytical, evaluative and prescriptive methods to draw 

inferences and conclusions. It largely depends on the official documents o f the 

various organs o f the United Nations and the regional Human Rights Commission and 

judicial decisions. In order to present national standards relating to custodial torture.

Shyamala Shiveshwarkar, “Taking Torture to Task”, The Hindustan Times 13(June 28, 1998) 
Nirman Arora, “Cust 
(1999) 513 at 518-19.
Nirman Arora, “Custodial Torture in Police Station in India; A Radical Assessment” 41, JILI
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the present, study relies on the relevant provisions of the Constitution, the Code of 

Criminal Procedure, the Indian Evidence Act, the Indian Penal Code and landmark 

judgments o f the Supreme Court and High Courts and above all the annual reports of 

the National Human Rights Commission under the Protection o f Human Rights Act, 

1993. This study also includes the academics opinion gathered from the books and
I .  ''

articles published in the law journals. It also aims to examine and identify the 

deficiencies and loopholes of the existing law and suggests remedial measures for 

strengthening national standards and the implementing machinery and procedure.

In the backdrop of these factual propositions certain questions require 

consideration and this work makes a humble attempt to answer these questions, viz., 

(1) what protection is available against custodial torture under international 

humanitarian Law and Indian Law'? (2) How far the monetary compensation has been 

recognized for victims of custodial torture? (3) What remedial measures can be 

adopted to eliminate custodial torture?

In order to examine the aforesaid issues the present work is divided into seven 

chapters. Chapter-I introduces the subject and highlights the issues involved therein. 

The history o f the practice of torture has been systematically traced from the ancient 

period to the present time in chapter- II and discusses the problems o f torture in global 

perspective, highlights the phenomenal increase in cases o f torture and ill- treatment 

in areas o f armed conflicts and civil strife in many parts o f the world and vividly 

depicts how new security equipments are misused for the purposes o f custodial torture 

and ill- treatment. What is most disturbing about the practice o f torture in India is its 

legitimacy in the official circles and its recognition as necessary evil to curb the 

growing crime rate in the society. The next part o f the study therefore addresses these 

issues and delves deep into the causes for the use o f custodial torture by the police and
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security forces. It also considers the merits of the alleged justification of custodial 

torture on the ground of national security. Chapter-Ill deals to examine definitional 

problems associated with the meaning of torture and travels from the definition given 

in the international instruments down to the domestic laws. Chapter- IV attempts to 

provide a coherent picture of international and regional standards for the prohibition 

of torture in order to show that torture is prohibited under international law and 

member states of the United Nations are obliges to adopt legal, administrative and 

other measures to ensure the operational realisation of the standards set forth in 

various international human rights instruments, including declarations and covenants. 

Chapter-V deals with the prohibition of torture and protection against it under the 

Indian law. The Constitutional protection and safeguards available to the accused/ 

suspects from custodial torture and death have been discussed with the help of the 

relevant provisions o f the code of Criminal procedure, the evidence Act, the Indian 

Penal Code and the Police Act to show that the custodial torture is prohibited 

constitutionally and legally in India. The purpose o f discussion reflects that the police 

personnel are under the law and not above the law and accountable if they use force in 

violation of any law. The Supreme Court and High Court judgments have been 

discussed with a view to present the complete picture of the law and policy of the 

state to check the practices of custodial torture as contributions o f the judiciary in 

providing protections to the victims of the custodial torture by innovative 

interpretation of the relevant constitutional provisions and devising new techniques to 

curb the menace of custodial torture. The Constitutional and legal remedies available 

in India in cases of custodial torture already committed have been discussed in 

chapter- VI. In this chapter suggestions and recommendations made by various 

commissions, the Supreme Court and Anmesty International for improving existing
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standards and ensuring their better implementation. The power and functions o f the 

National Human Rights Commission under the Protection of Human rights Act 1993 

have also been discussed to deal with the cases o f custodial torture and deaths. The 

study closes with the concluding observations and relevant suggestions at the end of 

the work.
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