
CHAPTER 5 

ROLE OF THE JUDICIARY IN PROTECTION OF 

REPRODUCTIVE RIGHTS OF WOMEN 

5.1 Introduction 

In the absence of adequate legal framework for the protection of reproductive rights 

of women an inevitable task has been left to the judiciary to solve the issue of 

reproductive rights. Today, with new reproductive technologies, the face of 

reproduction has changed totally. The matter of reproductive rights not only deals with 

legal questions but also with ethical and moral issues. 

In India, very few cases have come before the judiciary concerning reproductive 

rights. But, there is no doubt that in future judiciary will have to face new challenges on 

variety of these aspects. There are many reported and unreported cases which obviously 

thrash the heart of the academicians, Jaw makers, judiciary etc. There is a need to be 

prepare_d for the critical issues which underlie with the reproductive rights and the 

reproductive technologies. Furthermore, there is host of complex issues embedded with 

these new trends of reproduction. Therefore, there is a call for a multi-pronged policy 

and programme within which judiciary and other organs have imperative task to occupy 

for themselves. 

The Supreme Court being the caretaker of the public rights and the High Courts 

established in every state have been empowered to issue appropriate directions/ orders 

etc. It has shown its concern towards women's rights dealing with various issues that 

are important part of women's life. Rights of women can be guaranteed only in an 

atmosphere where women will be treated equally and when women will acquire equal 

position in the society. 

Among various women's rights, today, reproductive rights occupies significant place 

in achieving all other rights. As woman's life revolve around mostly with the role she 
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plays in reproduction and it is a woman who has to take the hardship in reproduction. 

Therefore, no other rights can be achieved without having or guaranteeing reproductive 

rights. However, in India issues on reproductive rights has been so scanty and issues on 

reproductive technologies has been. hardly dealt with by the judiciary. The reasons for 

very few cases on reproductive rights of women are various. Such as-

i) Women's subordinate position in the society. 

ii) Cultural attitude of the society. 

iii) Son-preference 

iv) Lack of legal awareness 

v) llliteracy and ignorance. 

vi) Limited exercise of informed choice 

vii) Limited access to Health care 

Reproduction is fundamental to the very existence and survival of mankind. 

Consequently, any questions related to human reproduction are of crucial importance 

and involve both the family unit and society as a whole. Ever since, time immemorial, 

human being has endeavoured to protect the most uncomplicated impulse to reproduce. 

In primitive societies and subsequent civilizations this desire have been gradually 

transformed into rights and obligations, materialized and protected by customary, 

religious norms and later on by legal system. 1 

Women's problems in the context of reproduction are rooted in their status of being 

dependent from the very beginning of her life. They are in the custody of their father 

till their marriage and than in the custody their husband after marriage. Their 

individuality, rights and needs are always subject to their father, husband and later son. 

Despite laws to provide some relief to them in case of marital or other violence they are 

still silent victim of social and religious norms. Inspite of the avenues open to them to 

seek redressal of grievances in the Court of Law, practically they are constantly urged 

to submit, adjust and to have patience. 

1 Maja Kirilova Eriksson, Reproductive Freedom in the context of International Human Rights 166 (I~ 

edition 2000). 
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5.2. New Emerging Issues on Reproductive Rights and the Role of 

the Judiciary 

5.2.1 Response of Judiciary on Gender Issue 

The debate on gender issue is the recognition of the equality in dignity and human 

rights of women and men. The concern of gender equality comes from the protection of 

women from sexual harassment and the right to work with.dignity which is recognized 

as basic human rights and has been accepted almost by all the countries of the world. 2 

The Supreme Court of India has always shown positive attitude towards the issue of 

gender equality. It has actually taken various bold steps to eradicate the menace of 

gender biases from the society. Various reforms have been made by the judiciary to 

protect the dignity of women, such as - protection of woman against sexual harassment 

at the workplace. 3 

The Supreme Court of India has always responded to the issues of gender 

discrimination in an optimistic manner. There are many cases where the court has 

significantly advance the cause and dignity of women. In C.B. Muthama v. Union of 

India 4 a service rule whereby marriage was a disability for appointment to Foreign 

Service was declared unconstitutional. Similarly, in the case of Air India Nargesh 

Meerza5ere the court declared pregnancy as a disqualification to continue in public 

employment was ultra vires under Article 14 and 16 (1) of the Constitution. 

In the case of Bodhisatwa Gautam v. Subhra Chakraborty, 6 the Supreme Court 

observed that rape in criminal law is not only an offence but also violation of 

fundamental right to life and liberty under Article 21 of the Constitution. Also, the 

2 J. Palok Basu, Law relating to Protection of Human Rights 92 (I" edition 2002). 
3 ibid at pg. 95. 
4 AIR 1979 SC 1868. 
5 (1981) 4 sec 335: AIR 1981 sc 1829. 
6 AIR 1966 SC 922 
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Vishaka v. State of Rajasthan1 where the Supreme Court has given landmark judgment 

forwarding application of international law and gender equality in India. 

The decision pronounced by the Supreme Court is based on the provisions of the 

International law instruments, Conventions and Declaration of which India is the party 

and has ratified it. The Supreme Court has done every possible effort to implement the 

provisions of international law and constitutional law for securing the equality of 

women. 

Despite the fact that the Supreme Court has shown dynamic attitude in ensuring 

gender equality, judicial activism is yet to flourish to the lower levels of the judicial 

system. Moreover, some of the much talked about reforms are safeguards to working 

women against sexual harassment at work place, women's right to privacy, equal pay 

for equal work, prohibition of dowry system etc. which has been achieved through 

judicial intervention. But, women's access to gender justice is still difficult especially 

because of the age old cultural barriers rooted in male dominated society. 8 

In Madhu kishwar v. State of Biha?, the court has considered the provisions of the 

Convention on the Elimination of all Forms of Discrimination against Women, 1979 

(CEDA W) and marked that the Fundamental Rights and the Directive Principles of 

State Policy of Indian Constitution contains all the elements of the Convention and will 

be applied with the same spirit.10 

If gender bias is identified fn all its shade and colour which would be a major step in 

dealing with this dilemma. There is no need of special treatment for woman as for man 

because such special treatment is not required. Instead, there is a need for the sensitive 

ways to examine the attitude of the society towards man and woman which has affected 

the decision making power of both man and woman. Once, this sensitivity is achieved 

and it is accepted with openness than and only than will the litigants be able to explain 

7 AIR 1997 SC 3011 
8 AIR 2001 Journal section 149 at 152. 
9 AIR 1996 SC 1864. 
10 AIR 2001 Journal section 149 at 152. 
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their circumstances to a court that is both willing to learn and to judge to achieve a 

gender neutrality iii its judicial system. 11 

Inspite of the Supreme Court's efforts, there are lack of concern in certain areas of 

women's rights and one of such area is women's health especially reproductive health 

of women. Gender equality as guaranteed by Constitution under Article 14 and 16 ( 1) 

and the efforts of the judiciary to realize this right is meaningless without having 

women's right to health particuhirly reproductive health. 

5.2.2 Justification of right to Procreation 

The family formation begins either with marriage or parenthood, or both. The 

element of right to found or establish a family is related to individual's right to 

procreate. The new assisted reproductive technologies brought new challenges to the 

traditional concept of procreation. 

As one of the main ends of marriage is the 'procreation of children'. In White v. 

White, 12 a husband insisted on a particular sexual practice which practice would ensure 

that the wife could not get pregnant. The court held-that it amounts to cruelty on his 

part as the wife was very interested to have a child. 13 

The marriagble age of the girl and a boy has been fixed by law as 18 years for 

girls and 21 years for boys14
• In Lee/a Gupta v. Lakshmi Narain15

, the Supreme Court 

held that breach of minimum age condition does not render the marriage void. The 

Child Marriage Restraint Act, 1929 also does not invalidate the marriage even in case 

of violation of the minimum age provision but punishes the persons responsible for 

such violation. Therefore, a girl minor or major possesses equal right to marriage and 

ultimately thereby to conceive a child.16 

11 AIR 2001 Journal section 149 at 153. 
12 (1948) 2 ALI ER 141. 
13 J. Palok Basu, Law relating to Protection of Human Rights 124 (I" edition 2002). 
14 Section 5 (3), Hindu Marriage Act, 1955. 
15 AIR 1978 SC 1351. 
16 J. Palok Basu, Law relating to Protection of Human Rights 125 (I" edition 2002). 
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In English law, the view of parents or natural guardian in the matter of abortion is 

irrelevant when the minor was capable of understanding the implications of her 

opinion. So, if a girl whether minor or major with sufficient understanding desires to 

marry, there is no impediment on her choice. The consummation of marriage naturally 

may lead to pregnancy. The State cannot interfere and compel a girl. not to conceive. 

The family planning laws are only advisory but not mandatory. 17 

Even the Indian Panel Code permits cohabitation by a husband with his wife when 

she is below 16 years of age. Woman got an absolute freedom and discretion under law 

whether to conceive or not. But, when once exercised this option to conceive, 

termination of the foetus is an offence under the Indian Panel Code under section 312. 

The Medical Termination of Pregnancy Act (MTP), 1971 at this stage interferes and 

allows a woman to go voluntarily for abortion. When the woman is major her decision 

is final under MTP Act. Nevertheless, when she is a minor she has to come up through 

guardian for abortion. 

In Danforth Planned Parenthood of Central Missourie, In Re18 held that State 

might not constitutionally require a married woman to have husband's consent to 

abortion nor might they impose a parental consent requirement for unmarried minors. 

The State does not possess any authority to give a third party an absolute authority to 

terminate the pregnancy. 19 

In India, the High Court of Madras delivered a landmark judgement in Krishna v. 

G. Rajan20 and upheld the validity of minor girl's consent in the matter of retaining 

pregnancy. The court held that a minor girl cannot be forced to abort her child much 

against her desire?1 

17 Supranote 16. 
18 1976 49 LEd zd 788. 
19 J. Palok Basu, Law relating to Protection of Human Rights 125 (I" edition 2002). 
20 1994 (10) W Cri 16 Mad (DB). 
21 Supranote 19 
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The increased concern for women's health and gender equality as contained in 

various international documents has moved the focus towards the means necessary to 

exercise reproductive freedom. In other words, the right to procreation will enable the 

right to take decision as to when to conceive and how to conceive, to limit the number 

of children and to space the number of children as to one's desire.22 

Here, it is necessary to mention the case of Javed and others v. State of Haryana 

and other?3 where the constitutionality of a population control provision in the 

Haryana Panchayat Raj Act, 1994 was challenged on the ground of being violative of 

Article 14 and Article 21 of the constitution. The Act disqualifies those having more 

than two children from holding Panchayat office. 

The court held that the object of enactment is to popularize the family planning 

taking into consideration population growth in a country. Fundamental rights are not to 

be read in isolation. They have to read along with the chapter of Directive Principles of 

State Policy which provide for the welfare of the people and developing a social order 

empowered at justice-social, economic and political. 

Though, the court focuses on the population problem but it failed to issue any 

direction to ensure that the state helps citizens to practice family planning. The Javed 

decision shows the reality of women's lack of reproductive decision making power 

because the social, cultural and economic obstacle is not reluctantly taken into 

consideration by the Judiciary. 

The judiciary seems to be not informed of the Indian position in the demographic 

transition that the growth rates have declined the fertility rate as well. Moreover, such 

coerced policy will only add misery to women's problems relating to reproductive 

health. 

22 Maja Kirilova Eriksson, Reproductive Freedom in the context of International Human Rights 240 (I" 

edition 2000) 
23 AIR 2003 SC 3057. 
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5.2.3 Right to Abortion 

Abortion is an issue misted up with the question of morality, infanticide, suicide, 

ethics, religious belief and women's rights. Today some 50 to 60 million abortions 

occur every year throughout the world, up to half of them illegal and dangerous killing 

about half a million women annually. Apart from this, at least 500 million women 

around the world are placed at the risk of repeated pregnancies with serious health 

problems. However, it is shocking that such a basic right as the right to help with 

planning or preventing the birth of an unwanted child· has been denied to women. 24
· 

It emerges that the clash for gaining this right would be earned through the courts 

rather than Parliament or State Legislation. Sooner or later, the right to life and personal 

liberty as guaranteed by Article 21 of the Constitution would have to interpret in such a 

way as to include the right to abortion also.Z5 

In Satya (smt) v. Shri Ram,26 the High Court of Punjab and Haryana held that 

termination of pregnancy at the instance of wife but without the consent of her husband 

amounts to cruelty. In Deepak Kumar Arora v. Sampuran Arora27 a division bench of 

Delhi High Court has observed that if a wife undergoes abortion with a view to spite 

the husband, it may, in certain circumstances be contended that the act of getting 

herself aborted has resulted into cruelty. 28 

In an English case Forbes v. Forbes/9 it was held that if a wife deliberately and 

consistently refuses to satisfy her husband's natural and legitimate craving to have 

children and the deprivation reduces him to despair and affects his mental health, the 

24 J. Palok Basu, Law relating to Protection of Human Rights 126 (I" edition 2002). 
25 ibid at pg. 127. 
26 AIR 1983 P&H 252. 
27 (1983) I DMC 182. 
28 J. Palok Basu, Law relating to Protection of Human Rights 126 (I" edition 2002). 
29(1955) z AJI ER 311. 
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wife is guilty of cruelty. In Sushi! Kumar v. Usha30 the Delhi High Court held that 

aborting the foetus without the consent of the husband would amount to cruelty. 31 
· 

However, judiciary has denied right to abortion of woman if there is no consent of 

the husband by declaring it as cruelty which is one of the grounds of divorce under 

personal law. Such a decision discourages woman to exercise her right to take decision 

to abort child if she is not physically or mentally ready for it. The MPT Act has allowed 

woman to take decision without the consent of her husband. But such right cannot be 

exercised by a woman freely if court marked it as matrimonial cruelty. Here, court is 

required to have wider viewpoint taking into consideration the reproductive right of 

woman .. 

5.2.4 Implementation of the Pre-Conception and Pre-Natal Diagnostic 

Technique Act (PNDT) 

The use of sex-determination technology by parents for the purpose of sex-selective 

abortion has been the prime concern of the country. Internationally, the UN Special 

Rapporteur on Violence against Women among others has condemned such practices. 

Similarly, in India, there is enactment and enforcement of the Pre-natal Diagnostic 

Techniques Act, 1994 to prohibit sex determination or sex-selection of the foetus. The 

use of these. new technologies has resulted into the killing of female fetUses and sex

selective abortions. 32 

The reproductive right does not include a freedom of the couples to decide on their 

child's sex if that is for the devaluation of any of the sexes. There has been great 

number of sex-selective abortions of females in India and China as a sign of 

devaluation of women. There has been world wide son preference but it is sci grave in 

South Asia and the Middle East. The obvious reason for son preference in these 

societies is historically rooted in the patriarchal system. Another reason for such 

practice is the social and cultural stigma attaches to the daughter or a girl child because 

30 AIR 1987 Del 86. 
31 J. Palok Basu, Lnw relating to Protection of Human Rights 126 (I" edition 2002). 
32 Maja Kirilova Eriksson, Reproductive Freedom in the context of International Human Rights 268 (I" 

edition 2000). 
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of the dowry system where considerable costs of marrying off a daughter have to pay. 

Also, if the daughter does not marry she will remain dependent upon her family. Thus, 

pre-natal tests meant to detect the abnormalities of the foetus are being widely used to 

determine the gender of the child. 33 

There has been, therefore, prohibition of sex determination or selection through 

government initiative where the pre-natal diagnostic technique including 

ultrsonography for the purpose of determining the sex of a foetus is prohibited under 

the PNDT Act. However, in India, the situation of sex selective abortion resulted into 

female foeticide continues to worsen even after the introduction of the PNDT Act. The 

reason could be non-implementation of the Act as well as the growing misuse of 

reproductive technologies. 34 

In 1998, a Public Interest Litigation was filed in Supreme Court in a case of 

(Centre for Enquiry into Health and Allied Themes) CEHAT v. Union of India35 for 

direction to implement Pre-natal Diagnostic Act. The Hon'ble Court passed a 

constructive interim order in May 2001 directing the Central Government and States to 

take all necessary steps to realize this Jaw. Compliance with the Act in serious note, 

therefore, initiate with the passing of this order.36 

Here, while executing the Act the Court has revealed loopholes and problems 

inherent in the Act. The main shortcomings highlighted were .that there were no clear 

provisions regulating pre-conception techniques in the Act. Further, it was asserted that 

the Act drafted at the time when amniocentesis was considered to be the main threat 

which was incorrectly drafted as far as the use of ultrasound tests were concerned. 

Moreover, that the Appropriate Authorities constituted under the Act were abusing their 

powers and harassing practicing doctors. Thus, the prenatal test meant to discover 

33 Supranote 32. 
34 Ashok K. Jain, The Saga of Female Foeticide in India 143 (I" edition 2006). 
35 AIR 200 I SC 2007. 
36 Asmita Basu "Sex Selective Abortion" The Lawyers Collective 20-21 (2003). 
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abnormalities of the foetus are being used to determine the sex of the child, effecting 

abortion if it is a female. 37 

Although, it is appropriate to spot out at this crossroads that the compliance 

affidavits filed by the States in the Centre for Enquiry into Health and Allied Themes 

(CEHAT) case shows that most of the actions taken against doctors is on the ground of 

non-maintenance of proper records. There are very few cases where doctors have been 

caught in the· act of disclosing the sex of a foetus. 38 

The Supreme Court issued a series of directions during 2001-2003 to the following 

authorities (i) Central Government, (ii) Central Supervisory Board (iii) State 

Government/ Union Territories Administration, and (iv) other appropriate authorities.39 

The Apex Court directed all the States to confiscate ultrasound equipment from 

clinics that are being run without licenses. It was found that many Genetic counseling 

centers, laboratories or clinics were not registered and no action has been taken as per 

the provision of the Act, besides issuing warning.40 

The Centre assured the Supreme Court that it will set up a National Inspection and 

Monitoring Committee for the implementation of the Act. In 2003, the Cour~ was 

informed that the PNDT Act has been amended in pursuance of the direction of the 

Supreme Court taking necessary steps to achieve the object of the Act.41 But the 

saddest truth is that sex selective abortion is still prevalent in the country. 

5.2.5 Reproductive Health and Abortion services 

Of a variety of factors necessary for women's ability to have their own choice in 

procreation, access to abortion services is also a decisive factor. The abstract right to 

37 Asmita Basu "Sex Selective Ab~rtion" The Lawyers Colleciive 20-21 (2003). 
38 ibid 
39 Ashok K. Jain, The Saga of Female Foeticide in India 144 (I" edition 2006). 
40 ibid at pg.l46. 
41 Ashok K. Jain, The Saga of Female Foeticide in India 147 (1" edition 2006). 

221 



make a decision is meaningless if the conditions needed to carry it out do not exist.42 In 

reality, safe and affordable abortion services are out of reach of the common people. A 

legal right to abortion might in reality be of lesser importance for women if abortion 

services are not accessible. 

There is ample example that short-term and international political interests take 

precedence over the health needs of women. The policies on family planning and 

· abortion, in their formulation, as well as in their implementation, completely ignore the 

subject of reproductive health of women. Under such situation, access to the services is 

determined by social, cultural, economic and political conditions. The status of women 

and their decision making ability plays an important role in their opportunity to receive 

adequate reproductive health care. 43 

Maternity leave is provided to working women during post delivery in India by the 

Maternity Benefits Act, 1961. The labour legislation also provided for breast feeding 

intervals and creche facilities in work places. The Supreme Court in B. Shah v. Labour 

Court Coimbatore44 stated that the Maternity Benefits Act is intended to achieve the 

object of social justice to women workers. It is an example of a legislative provision 

specifically designed to make women's reproductive roles into account and ensure 

security to women and that they are not discriminated in employment as a result of their 

reproductive roles. 45 

5.2.6 Changing Outlook towards Abortion Right 

There has been the recent observation of a division bench of the Bombay High Court 

in a case being heard by them concerning a pregnant woman of 25th weeks carrying a 

42 Maja Kirilova Eriksson, Reproductive Freedom in the context of International Human Rights 292 (I" 

edition 2000). 
43 Malini Karkal "Family Planning and Reproductive Health" The Indian Journal of Social Work 

LIV.No.2 297 (1993). 
44 AIR 1978 SC 12 at 16. 
45 Subash Chandra Singh "Reproductive Rights as Human Rights: Issues &Challenges" 31(1&2) Indian 

Socio-Legal Journal 64-65 (2005). 
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foetus in which an anomaly was discovered in the 24th weeks. The foetus was 

diagnosed with congenital heart block.46 

The MTP Act clear! y states that unless it is necessary to save the life of the pregnant 

woman, a pregnancy can be terminated only up to 20th weeks. In this case, even though, 

the foetal anomaly was detected only in the 24th weeks, most doctors refused to perform 

an abortion, as it would be a clear violation of the MTP Act. The gynecologist was also 

keen on challenging the provisions of the exception with the Mumbai High Court for 

the basic reasons that a number of cases of similar nature were being observed. Since a 

legal abortion cannot be carry out after 20th weeks of pregnancy so, there is no option 

left to the couples than turning towards illegal and unsafe abortions}7 

The case was than heard on the plea of emergency and was argued for a week. An 

expert committee of the government doctors formed by the court observed both aspects 

of an existing anomaly that was likely to result in early death of the child, if born, and 

in that case the child would have dependent on medical support all its life. Alas, the 

report finished by saying that there is no specific sign that the child was not likely to 

survive, if born. 

The court passed an order to re-submit the report to the .petitioner. The MTP Act 

does not cater to the modem technologies that are in existence and therefore does not 

address an issue like the present one where the anomaly is detectable only after the 24th 

week of pregnancy and not before. Further, it is a well-established medical stance that 

due to the technological and scientific advancement, safe abortions can be conducted 

even after the limit of 20th weeks. 48 

Today, with the quantity and the quality of medical and technological advancement, 

it is possible and preferred to regularly observe regularly the growth and well-being of 

the foetus. But the fact remains that even though there are number of phase of foetal 

growth that can be detected only at the 24th and 26th weeks of pregnancy, it becomes 

46 Anubha Rastogi "Is Abortion Right?" Jan-Apr Combat Law 100 (2009). 

41ibid 
48 ibid at pg. 101 
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useless as the woman cannot choose for a safe and legal abortion for the reason that it is 

in violation oflaw.49 

Even though, the Mumbai High court denied the pregnant woman liberty to abort 

the foetus with fatal anomaly at that stage. Many social activists and intellectuals were 

of the view that the MTP Act should now be amended to accommodate cases like these, 

while there were others who were offering to take care of the child after it was born and 

bear the medical expenses. 

This case highlighted the harsh truth that women have no say whether she want a 

child or not. In this case, .notice has been issued to the-State and the petitioner has been 

asked to produce progressive legislations from other countries. 50 

5.2.7 Liability in Case of Medical Negligence 

Recently, a city court in Delhi has summoned a widow of a Delhi policeman along 

with her parents and brother for having aborted her husband's only heir~to be for his 

negligent act. 51 

In Indian Medical Association v. V.P. Santha Kuma;2 a three member bench of the 

Supreme Court placed the controversy that if the services rendered by a medical 

practitioner is service within the meaning of Consumer Protection Act (CPA) or not. 53 

The court has come to the various conclusions inter-alia, the following54
: 

a) services rendered to a patient by a medical practitioner (except where the 

doctor renders service free of charge to every patient or under a contract of 

·personal service) are covered under the definition of 'serVice' under CPA. 

49 Anubha Rastogi "Is Abortion Right?" Jan-Apr Combat Law 101 (2009). 
50 ibid 
51 Reported in Hindustan Times, 27 June 2005. 
52 AIR 1996 SC 550. 
53 Surya Malik "Failure of Sterilisation Operation-Whether Medical Negligence?" AIR Journal 292 

(2004). 
54 ibid 
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b) In case of hospital/nursing homes/ health centers where some patient are 

treated free of cost while charges are required to be paid by others, everyone 

undergoing treatment including those who have not made any payment, 

would be a consumer under the Act. 

c) Services provided by hospital/health centre of government or non

governmental hospital free of charge would not be covered under CPA even 

if there is payment of a token amount for registration purpose. 

A noticeable implication of judgement in Indian Medical Association v. V.P. Santha 

Kumar's case is that there has been a burst in complaints of medical negligence under 

the CPA. These complaints pertains to medical negligence due to erroneous diagnosis, 

inaccurate pathological reports resulting in wrong medication and lapse while 

performing surgery as treating gynae patients etc. 55 

In Bolam v. Friem Hospital Management Committee, 56 M.C. Nair,]. thus laid down 

that the test in such cases is the standard of ordinary skilled man exercising and 

professing to have that special skill. A man need not possess the highest expert skill, it 

is well established law that it is sufficient if he exercises the ordinary skill of an 

ordinary competent man exercising that particular skill. In the case of a medical person, 

negligence means failure to act in accordance with the standards of a reasonably 

competent medical person at the time. There may be one or more perfectly proper 

standards and if he conforms to one of these proven standards, then he is not 

negligent. 57 

Lord Denning in Hucks v. Cole58 clarified the distinction between negligence and 

/ medical negligence, "a charge of professional negligence against a medical person was 

severe. It stood on a different footing to a charge of negligence against the driver of a 

motor car. The consequences were far more serious. It affected his professional status 

and reputation. The burden of proof was correspondingly greater. As the charge was so 

55 Supranote 53. 
56 (1957) 2AJI E R 118. 
57 Supranote 53 at pg.293. 
58 (1968) 118 NU 469. 
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grave, so should proof be clear. With the best skill in the world, things sometimes went 

wrong in surgical operations or medical treatment. A doctor was riot to be held 

negligent simply because something went wrong. He was not liable for mischance or 

mishappening or an error of judgment. He was not liable for taking one choice out of 

two. He was only liable when he fell below the standard of a reasonably competent 

practitioner in his field so much so that his conduct might not be excusable. 59 

·Spring Meadows Hospital v. Harjot Ahluwalia60 give· further details about the 

distinction between a bona-fide mistake which may be excusable and a mistake which 

is tantamount to negligence. While in the former, a court can accept that ordinarily 

human shortcoming preclude the liability; in the latter, the conduct of the defendant is 

considered to have gone beyond the bounds of what is expected of the reasonable skill 

of a competent doctor. 61 

In essence the true test to determine whether in a particular case there is medical 

negligence or not is the nature of the error. 

A bulk of the judgments on failure of sterilization operations (and as a result, the 

birth of an unwanted child) has not gone in favour of aggrieved party due to the 

medically proved failure rates. 

In Smt. Shanti v. Post- Graduate Institute of Medical Education and Research, 62 it 

was held that such operations were not hundred percent successful and no 

compensation could be given unless there was substantial evidence to show 

negligence. 63 

59 Surya Malik "Failure of Sterilisation Operation-Whether Medical Negligence?" AIR Journal 293 

(2004). 
60 AIR 1998 SC 1801. 
61 Supranote 59. 
62 1998 (I) CLT 257 (UT). 
63 Surya Malik "Failure of Sterilisation Operation-Whether Medical Negligence?" AIR Journal 293 

(2004). 

226 



In Smt. Jaiwati v. Parivar Sewa Sanstha,64 Delhi State Consumer Redressal 

Commission, while giving reference to a number of treaties and books on laparoscopic 

operations concluded. The above said extracts from reputed medical texts clearly prove 

that the risk of failure is inherent in female sterilization. That risk cannot be obviated 

despite due care and caution. Risk of failure, being a risk inherent to procedure and 

therefore, it cannot be said that the opposite parties were in any way guilty of 

negligence merely because the procedure has failed. 65 

In Pushpabai v. S. Joseph, 66 it was observed that in the absence of expert evidence 

that there no negligence on the part of the respondent. Further, it was not possible to 

record a finding of deficiency of service. 67 

The decision in Dr. N Sandhya Rani v. M. Kalpana, 68 also exonerated the doctor 

for medical negligence holding that there is some percentage of failure of tubectomy 

operations by pomeroy's technique which is an approved method and has a failure rate 

of 0.2%. Further, no negligence could be proved since the doctor was assisted by a 

doctor and a nurse and there were good facilities in the operation theater. The patient 

did not make any attempt to get the pregnancy terminated when it could be safely done. 

Therefore, the case of the patient and she had unwanted pregnancy and suffered mental 

agony, hardship and inconvenience could not be accepted. The court rejected the claim 

concluding that the complainant willingly bares the child and suffered the burden.69 

Similarly, in Premlata Dhakonia v. Dr. Dheeraj Garha/0 the National Commission 

found that if the sterilization operation failed, it could not be attributed to negligence 

and each case depended on the circumstances of that case. Ifthe appellants did not want 

a third child, they could have got the pregnancy terminated. However, they thought it 

"'1999(3) CPJ 167. 
65 Supranote 63. 
662ooo (2) CPJ 566 (MP). 
67 Supr?note 63. 
682000 CTJ 504 (CP) (SCDRC) AP. 
69 Supranote 63 at pg.294. 
70 2002 CfJ 357(CP) NCDRC. 
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fit to file a complaint only when girl child was born. Thus, they willfully chose to have 

a child. The question of expiry of period of limitation was also settled, that the cause of 

action would start from the date of knowledge of pregnancy. In this present case, the 

complainant had conceived after ten years ofthe tubectomy operation.71 

Shikha v. Ashoka Jindaz72 lay down that no expert evidence had been brought to 

show that sterilization operation was not carried out as it should have been done and 

there could be cases of stray pregnancy since there was a failure rate of 0.4%. The 

National Commission concluded, "It was imperative that expert evidence should have 

been led to show lapse on the part of the doctor concerned". No relief could be granted 

if nothing have been done. 

In Archna Paul v. State of Tripura/3 the hospital has made clear before the 

operation that the success of the operation was not guaranteed. The petitioners were 

advised for checkup by the medical officer on regular intervals but none of the 

petitioners have followed the instructions of the medical officer. 

Justice P.K. Sarkar in Arahana Paul v. State of Tripura14 rightly remarks, "the 

failure of sterilization is the nature's overpower on human effort to maintain the 

nature's rule of progeny". 

The year 2000 saw a trend- setting judgment granting compensation on the birth of 

an unwanted child due to the failure of sterilization operation in the case of State of 

Haryana versus Smt. Santra. 

The recent Delhi High Court judgment in Smt. Shobha v. Government of NCT of 

Delhl5 is also apt to discuss here where two cases were decided simultaneously. 

71 Surya Malik "Failure of Sterilisation Operation-Whether Medical Negligence?" AIR Journal 294 

(2004). 
72 2003 CTJ 775 (CP) NCDRC. 
73 AIR 2004 Gau 7. 
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75 AIR 2003 Del 399. 
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Smt. Shobha underwent a tubectomy on February 23'd 1999 in Hospital. She was 

assured that it was a complete and successful operation and she will not bear any more 

children. However, she conceived in Janauary 2000 and when she contacted the Chief 

Medical Officer and other doctors of the hospital, she was informed that she was not 

pregnant. Two months later, when her pregnancy became apparent she again 

approached those doctors, who then told her that the operation was not successful. 

Shobha requested for an abortion which was refused as it would be dangerous to her 

life. In October 2000, she gave birth to a female child. 76 

Sikri J. concluded that the respondents had not at all informed the -petitioner that 

despite reasonable care in performing the operation and the apparent success of the 

operation there could still be a conception. It was held that the consent was not 

informed. Thus, compensation was granted. 77 

In another case, petitioner was informed that the sterilization operation could fail and 

the doctor would not be liable. The petitioner was also informed verbally and in writing 

that if she misses her menstrual period, she had to report to the nearest hospital or the 

doctor and chose to proceed with the pregnancy of their free will. 78 

When they reached the hospital in the advanced stage of pregnancy (18- 20 weeks) it 

was not safe to terminate it. Sikri J. concluded that the birth of the unwanted child 

could be prevented had the petitioner being vigilant. Contributory negligence cannot be 

ruled out. 79 

. w 
In Achutrao Haribhav Khodua and others v. State of Maharashtra and others the 

deceased was admitted to the hospital where she delivered the child through normal 

76 Surya Malik "Failure of Sterilisation Operation-Whether Medical Negligence?" AIR Journal 296 

(2004). 
77 ibid 
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delivery. She went for sterilization operation and thereafter, she developed high fever 

and abdominal pain. When her condition deteriorated the doctor opened the sterilasition 

operation where mop towel was found inside the peritoneal cavity of the deceased. 

Though, it was removed but ultimately she died. The court on appeal held the state and 

the respondent liable for negligence. 

5.2.8 Right to Birth and Right to Life of Foetus 

The American Supreme Court for the first time in Roe v. Wade81 recognized 

woman's right to terminate her pregnancy. The court found this right to be rooted in the 

constitutional right to privacy. In brief, the Supreme Court of America held that a 

woman's right to terminate her pregnancy is such that the state may not prohibit 

abortion until the foetus reaches viability. But, in a later case, Webster v. Reproduction 

Health Services, 82 the Hon'ble Supreme Court of America reversed its earlier judgment 

and upheld a Missouri Statute which declared that the life of each human being begins 

at conception and that unborn children have protectable interest in life, health and well

being.83 

The court maintained that state can pass any regulation of abortion on the ground of 

preserving and protecting the health of the pregnant woman. The next is to protect the 

potential human life personified in the foetus, prior to Webster, the foetus had no 

'protectable interest' until it had reached viability. Thus, the American Supreme Court 

recognized the right of a foetus to grow and born. 

In Davis v. Davis84 case where a divorced wife and husband disputed on claiming of 

right on Frozen Pre-embryos for implantation to have a child, the judge concluded that 

as a matter oflaw, human life begins at conception and the legal provisions governing a 

human being existing as embryo in-vitro to be those of child custody law, dominated by 

the obligation to seek, protect and advance the best interest of the child. 85 

81 1973 USA. 
82 1989USA. 
83 G.V. Ramaiah "Right to Conceive vis-il-vis Right to Birth" AIR Journall38 (1996). 
84 (1989) 15 FLR 2097. 
85 G.V. Ramaiah "Right to Conceive vis-il-vis Right to Birth" AIR Journal 138 (1996). 
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In an English case R v. Tait, 86 the Court of Appeal quashed the conviction of a 

burglar on the ground that "threat to kill a foetus" is not an offence directed against the 

another person. The foetus in utero was not in the ordinary sense another person 

distinct from its mother. 87 

In another case R v. Sullivan, 88 midwives who attended the delivery of a foetus that 

failed to survive birth was charged with the offence of criminal negligence of causing 

death to another person (foetus). The conviction by the trial court was set ·aside by 

British Columbia court of Appeal on the ground that a foetus that was not living on 

complete removal from its mother's body was not a 'person' but the court substituted a 

verdict of guilty of criminal negligence causing bodily harm to another .person namely 

the pregnant woman. The foetus in the birth canal was found to be part of the mother, 

so that injury to the foetus constitutes injury to her. This view was rejected in a later 

case Bonbrest v. Koti9 and the unborn child was recognized as a human being. The 

unborn child need not reach the stage of viability to maintain an action for recovery of 

damages under the law of torts. Thus, unborn child to whom live birth never comes is 

held to be a person who can be the subject of an action for damages for his death.90 

Is the foetus to be recognized as a separate entity or a part of its mother? The 

European Convention on Human Rights recognizes the right of everyone to life, 

however, it does not define the term ~everyone'. InXv. United Kingdom, 91 doubted that 

whether the term 'everyone' in Article 2 of the Convention included foetus but held 

that even if the right to life begins at conception it was subject to the implied restriction 

to permit abortion in order to protect the mother's life or health. The issue again arose 

in Paton v. U.K, 92 where the Commission conclusively decided that Article 2 of the 

Convention applies to only people who have been born because if Article 2 were to 

86 1989 3 WLR 891. 
87 Supranote 85 at pg. 140. 
88 (1988) 43 CCC 3d 65. 
89 05 F. Supp 138 d.d.c 1946. 
90 Supranote 85 atpg.140. 

"8416n8o DR 19,244. 
92 

( 1980) 3 EHRR 408. 

231 



apply to foetus, abortions would have to be prohibited at the cost of the mother's 

health. Further, this would give the life of the foetus a higher value than· that of the 

mother. Requiring a person to be deliberately killed in order to save the life of another 

would be contrary to Article 2 of the Convention. 93 

The United Sates Supreme Court indirectly in the case of Roe v. Wade94 where a 

Texas abortion statute prohibited abortion except under medical advice to save the life 

of the mother. An unmarried pregnant woman who wished to terminate pregnancy by 

abortion challenged the statute as unconstitutional. The Supreme Court of United States 

accepted the contention that the right of pregnancy a woman possesses her right to take 

decision as to termination of. pregnancy but disallowed an absolute right of the woman 

to terminate pregnancy. The court in this case developed the trimester test of 

pregnancy. However, when the foetus became viable, the state may regulate, even 

prescribe abortion in promoting its interests in the potentiality of human life.95 

As already discussed, the Supreme Court modified its stand in Roe and thus 

contented in Webster v. Reproduction Health Services96 that it was constitutional for 

the state to declare an interest in human life at all stages of pregnancy. Further, Webster 

unequivocally lay down that life begins from the time of conception and not viabile as 

laid down in Roe. 

Likewise in India, in Bandhu Mukti Morcha v. Union of lndia,97 the Hon'ble Supreme 

Court held that it is a fundamental right of everyone in this country assured under the 

interpretation of Article 21 to live with human dignity. Thus, it must include within it 

the tender age of children to develop in a healthy manner and in conditions of freedom 

and dignity. 

93 S.J. Prashanth "Right to Life of Foetus" AIR Journa1209 (2005). 
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According to Ramaiah G.V. Article 21 of the Indian Constitution may be interpreted 

to mean that the word 'person' applies to all human beings including the unborn 

offsprings at every stage of gestation98
• 

Kerela High Court ruled that if a pregnant woman dies in an accident, her husband 

can claim compensation separately for the unborn child too. A foetus can not be 

equated with or considered as a part of the mother's body, the court said setting aside 

earlier judgements.99. 

The eternal conflict of right to born of a foetus has never been resolved, although it 

appears that courts generally favour foetus as part of mother's life. There has been 

debate going on moral, ethical, religious and legal view points and frequently the life of 

the mother has been recognized as more valuable than the foetus. Undoubtedly, a 

pregnant woman's decision will affect her own life, as well as the life of the foetus she 

is carrying. 100 Advocates of women's rights demanded among other things that the 

fertility control should be included in the category of women's human rights . 

. Like Justice Sandra Day 0' Connor said in Akron v. Akron101"as medical science 

becomes better able to provide for the separate existence of the foetus, the point of 

viability is moved further hac~ towards conception".102 

Today, with the help of modern medical science, it has become possible to build an 

artificial womb and nurture an embryo from fertilization to 'birth' without it even being 

inside a woman. It will, in effect, mean that every foetus is viable at any stage during 

pregnancy. If the viability will be recognized as the start of human life and therefore, 

98 S.J. Prashanth "Right to Life of Foetus" AIR Journal 214 (2005). 
99 Wed 22 Oct 2008, Telegraph. 
100 Warren Freedman, Legal issues in Biotechnology and Human Reproduction 141 (!"edition 1991). 

101 103 Supreme Court 2481 (1983). 
102 Subash Chandra Singh "Reproductive Rights as Human Rights: Issues &Challenges" 31(1&2) Indian 

Socio-Legal Journal 63 (2005). 
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line at which abortion will be illegal, then life will begin at conception and it will be 

wrong to kill the foetus at any time after conception. 103 

5.2.9 Right to Privacy 

The proponents of right to privacy said that it is the right of the individual married 

or single, to be free from unwarranted governmental intrusion, in the matters 

fundamentally affecting a person such as whether to bear or beget children. It is argued 

that human being is a sociological concept before becoming a biological concept. A 

pregnant woman should not be bound by the embryo which has no sociological 

. meaning when she has not accepted it. Thus, she should be able to choose whether or 

not to have children. 104 

In Doe v. Bolton105 believed that the decision of the woman to continue or 

discontinue a pregnancy is an integral part of the right to privacy and affirmed abortion 

as a constitutional right. It rejected the argument that a foetus becomes a person upon 

conception and thus is fully entitled to due process and equal protection guarantee 

under the constitution. In fact, the court explicitly stated that the foetus was not a 

person within the meaning of the Fourteenth Amendment of the constitution. There is 

no case decided by the Supreme Court of India on this point. However, relying on the 

United States Supreme Court ruling some writers said that for the purpose of Article 

21, a foetus or unborn child will not come within the definition ofperson. 106 

The United States Supreme Court expanded the right of privacy in Eisenstndt v. 

Baird107 who was not a doctor was convicted under a Massachusetts law prohibiting 

distribution of contraceptives to unmarried persons but allowing such access to married 

persons. In Baird, the court followed an equal protection approach and held that the 

103 Supranote I 02. 
104 C.L. Anand "A Critical Examination of Laws Relating to Abortion and Access to all fomJs of 

Cont"!ception" 24 Civil and Military Law Journal253 (1988). 
105 410 us 179 (1973). 
106 C.L. Anand "A Critical Examination of Laws Relating to Abortion and Access to all forms of 

Colllraception" 24 Civil and Military Law Journal 255 (1988). 
107 405 us 438 (1972). 
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statutory distinction between married and unmarried persons violated the equal 

protection clause of the Fourteenth Amendment. Although, the court in Baird based its 

holding on an equal protection theory, it expanded the protection, the right of privacy to 

all individuals regardless of marital status. The court observed: 

It is true that in Griswold the right to privacy in question inherent in the 

martial relationship. Yet, martial couples is not an independent entity with 

mind and heart of its own but an association of two individuals each with a 

separate intellectual and emotional make up. If the right of privacy means 

anything, it is the right of the individual married or single to be free from 

unwanted governmental intrusion into matters so fundamentally affecting a 

person as the decision whether to bear or beget a child. 108 

The holding of the United States Supreme Court in Baird case has been interpreted 

by some courts and commentators as affirming a general right to sexual privacy. In fact, 

the court in Baird did question the legitimacy of the state's law regulating fornication, 

sodomy and adultery. It is clear that the court in this case invalidated a Massachusetts 

statute prohibiting distribution of contraceptives to unmarried persons because the 

means chosen were not effective, nor rationally related to achieving the goal and 

eliminated merely an insignificant amount or" premarital sexual activity. 109 

The code of medical ethics made by the Indian Medical Council provides that a 

medical practitioner; "do not disclose the secrets of a patient that have been learnt in 

the exercise of their profession. Those may be disclosed only in a court of law under 

orders of the presiding judge". The pr9blem raised by these two codes can be solved 

only in the light of the decision of the Supreme Court in Mr. X v. Hospital Z. 110 In this . 

case, one Mr X was diagnosed in hospital 'Z' and found that 'X' was HIV (+).The 

marriage of 'X' was fixed with one 'Y' but later called off due to the information from 

the 'Z' hospital that 'X' was found to be HIV ( + ). Against this the appellant 'X' 

108 Medani Abdel Rahman Tageldin "Right to Privacy and Abortion: A Comparative Study of Islamic 

and Western Jurisprudence" xii Aligarh Law Journall36 (1997). 
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approached the National Consumer Disputes Redressal Commission for damages 

against the respondents who were made liable I? pay damages. But the commission 

dismissed the petition on the ground that the appellant might seek his remedy in the 

civil court. 

Appellant contended that the principle of "duty of care" as applicable to person in 

medical profession includes the duty of care and in case of infringement they were 

liable for damages to the appellant. When the case came before the Supreme Court, the 

main issue was whether the disclosure of the information violates the right to privacy of 

'X'. Regarding this, court observed,. doctors are morally and ethically bound to 

maintain confidentiality. In such a situation, public disclosure of even true private facts 

amount to an invasion of the right of privacy which may sometime lead to the clash of 

one person's "right·· to be let alone" with another person's right to be 

informed ...................... Disclosure of even true private facts has the tendency to 

disturb a person's tranquility.111 

In a country that lives in different cultural values, the role of the judiciary is 

brought sharply into focus. The court confronted with an intellectual and moral 

dilemma in Delhi High Court stating that the sphere of privacy deals with persons not 

places. In Naz Foundation v. Government of NCT of Delhi and others112 the petitioner 

NGO has been working for the intervention and prevention ofHIV/AIDS. This requires 

interaction with the vulnerable sections of the society which includes gay community or 

homosexuals. The litigation has been filed on the ground that HIV/AIDS prevention 

efforts were found to be severely impaired by discriminatory attitude exhibited by the 

state towards gay community. They are being covered under section 377 of Indian 

Panel Code under unnatural offences. 

The petitioner held that right to privacy is implicit in the right to life and liberty 

and guaranteed to the citizen human dignity, autonomy and the need for intimate 

personal sphere including consensual sexual relations also afforded protection within 

111 Dr. George Joseph "Artificial Reproductive Techniques-The New Horizon ofThe Right to Privacy and 

Right to Know" 4:98 Journal of Indian Legal Thought I 05-106 (2006). 
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the ambit of the said fundamental right to privacy under Article 21. In addition, section 

377 IPC has a damaging impact upon the lives of homosexuals perpetuating it as social 

stigma and police or public abuse; thereby compelling homosexual activity 

underground jeopardizing HIV I AIDS prevention efforts and thus making them more 

vulnerable to contracting HIV I AIDS. 113 

The right to privacy is an essential component of right to life envisaged by Article 

21 under Indian Constitution. This right however; is not absolute and may be lawfully 

restricted for the prevention of crime, disorder or protection of health or morals or 

protection of rights and freedom of others. 114 

5.2.10 ·Consent of Husband in Relation to Family Planning 

The UN Conferences confirm that access to contraceptives and a free and informed 

choice of methods for family planning have been- accepted world-wide as fundamental 

human rights. 115 Women shall have the right to obtain contraceptives without spousal 

consent. Professor Cook has, in addition, argued that denial of access to means of 

fertility control for women constitute a violation of the liberty of persons as defined in 

human rights instruments.116 

A case decided in Griswold v. Connecticut, J/
7 a Connecticut law which forbade 

the use of any drug, medicinal article or instrument· for the purpose of preventing 

conception. It also forbade dissemination of information of contraceptive devices was 

struck down by the Supreme Court, here, as being violation of the right to privacy 

embodied in the Fourteenth and Fifth Amendments of the American Constitution. 

Speaking through Douglas J., the Supreme Court held that such laws operated directly 

on the intimate relationship of husband and wife and unconstitutionally intruded upon 

113 Supranote 112. 
114 Dr. George Joseph "Artificial Reproductive Techniques- The New Horizon of the Right to Privacy and 
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the right of marital privacy. It was said that the right of privacy which the court was 

dealing with, was· even older than the Bill of Rights - older than the political parties, 

older than the school system. The court apprehended that if such laws were held to be 

valid, that would mean that the police could "search the sacred precincts of marital 

bedrooms in the use of contraceptives". The court found this idea to be repulsive to the 

notion of privacy connected with marriage relationship. 118 

However in India, in kalpana v. Surendra Nath, 119 termination of pregnancy by the 

wife without the consent of the husband, inter-alia, was accepted as a ground for 

granting divorce to the husband. It was held by the court that such an act amounted to 

marital cruelty and deprived the husband of the pleasure and pride of being a father. 

This judgment presents an interesting instance of battle between two values

women's absolute and exclusive choice in the matter and the harmony of the martial 

life.I20 

Similarly, in Sushil Kumar Verma v. Usha, 121 the Hon'ble Delhi High Court held 

that aborting the foetus in the very first pregnancy by a deliberate act without the 

consent of the husband amounts to cruelty within the meaning of sec 13 (1) (a) of the 

Hindu Marriage Act, 1955 and granted a divorce. In effect the husband's consent is 

mandatory in matter of pregnancy. 122 

Moreover, the United State Supreme Court in Planned Parenthood v. Danforth, 123 

held that the constitution protects a minor's right to privacy to abort her pregnancy. 

However, the United State Supreme Court's determination to extend the right to 

privacy protection to encompass a woman's right to abortion was received with heavy 

118 C.L. Anand "A Critical Examination of Laws Relating to Abortion and Access to all forms of 

Contraception" 24 Civil and Military Law Joumal254 (1988). 
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120 Supranote 118 at pg.258. 

121 AIR 1987 Delhi 86. 
122 ibid. 
123 428 u.s. 52 1976. 

238 



criticism by many commentators because the court declined to recognize during the 

first trimester the right of the husband to participate in the abortion decision and the 

interest of the state in protecting the life of the foetus. 124 

In 1992, the United State Supreme Court in Planned Parellthood of Southern 

Pennsylvania v. Case/ 25 held that the State is empowered to impose medical or 

emotional barriers to abortion, so long as. these do not become an undue burden in 

opting for abortion.126 

In Skinner v. Oklahoma, 127 the court held that marriage and procreation is 

fundamental to the very existence of survival of the race. Marriage is not only two 

couples finding pleasure in one another but two people approaching together towards a 

value which exists in common life -tasks. This life task is accomplished "in the 

begetting and rearing of children.128 

The significant development in the law regarding abortion carne with the case of R 

v. Bourne.129 The defendant was an eminent obstetric surgeon. He informed the police 

of his plan to perform an a_bortion on a 14 years old girl who had been raped, and 

having done so, was duly prosecuted. He was charged under the Offences against the 

Person Act, 1861 for unlawfully unless termination of foetus is done in good faith in 

order to save the life of the mother. It was further held that the surgeon had not to wait 

until the patient was in peril of immediate death, but was his duty to perform the 

operation if on reasonable grounds and with adequate knowledge he was of the opinion 

124 Medani Abdel Rahman Tageldin "Right to Privacy and Abortion: A Comparative Study of Islamic 

and Western Jurisprudence" xii Aligarh Law Journal 137 (1997). 
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that the probable consequence of the continuance of the pregnancy would be to make 

the patient a physical and mental wreck. The surgeon was found not guilty. 130 

In an Indian case the father of a minor girl filed a writ petition before the Madras 

High Court for a direction from the court to terminate the pregnancy of his minor 

daughter. The High Court dismissed the writ petition and held that abortion cannot be 

forced on a minor girl when she is willing to bear the child.131 

In Loving v. Virginia, 132 the court recognized the freedom to marry as one of the 

vital personal rights as essential to the orderly pursuit of happiness by the freeman. If 

right to terminate pregnancy is given to women absolutely than it will certainly disrupt 

the purpose of marriage and family life. 133 

5.2.11 Artificial Insemination and the Judiciary 

Artificial insemination as already discussed, is an old technique because of which 

various legal and ethical issues have arise. Though, litigation in the Artificial 

Insemination (AI) is minimal, the highly emotional circumstances and the experience of 

infertility has led to the AI as a boon but there is distinct possibility that in future many 

people will approach the judiciary in order to resolve various issue. There is no such 

issues arise in India, so far, but in various other parts of the world such issues has come 

before the judiciary. Those issues are issue whether artificial insemination amounted to 

adultery or not? Whether AI child is legitimate child of the couple or not? Whether 

introduction of semen through AI amounted to consummation or not?, etc. 

Introduction of something spurious is adulteration. Since Artificial Insemination 

Donor has the potentiality of introducing into the husband's family a spurious child, it 

has been argued by some that it amounts to adultery. 

130 Medani Abdel Rahman Tageldin "Right to Privacy and a Abortion: a Comparative Study of Islamic 
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In Rutherford v. Richardsoil, 134 adultery was said to have been committed even 

tough there was no penetration but some lesser act of sexual gratification. In Sapsford 

v. Sapsfort and Furtado, 135 the court recognized that voluntary submission to or 

participation in intimate 'physical contacts' may be inconsistent with the duties of a 

wife towards her husband. Karminiski J. stated; "I have no doubt that if whole 

penetration was not achieved, some lesser act of sexual intercourse was performed and 

granted a divorce on proof of such act. Though, these cases had nothing to do with 

artificial insemination, yet, the effect is the demolition of the concept of sexual 

intercourse with penetration as an ingredient of adultery.136 

The Indian position, however, continues unchanged and penetration whatever the 

extent, irrespective of ejaculation is a necessary ingredient. In WJ. Philips v. 

Emperor137 the court held that sexual intercourse is a necessary ingredient of the 

offence of adultery (under section 497 IPC). Nothing short of it would justify a 

conviction under that section. Similarly, in re Anthony138 where a boy of fifteen years 

was accused of committing rape on a girl of seven and a half years, the court held that 

"while there must be penetration in the technical sense, the slightest penetration would 

be sufficient and a completed act of sexual intercourse is not at all necessary. 139 

The issue whether artificial insemination amounts to adultery was raised for the first 

time in a Canadian court in Oxford v. Oxford. 140 The marriage was not consummated 

because of some physical affliction of the wife. The wife however, gave birth to a child. 

The husband accused the wife of adultery. While he stayed in Canada and she was in 

England. According to the wife, she had resorted to artificial insemination as the 

. doctors had advised her that the only way she could be cured of the affliction was by 

· 134 1923 A. C. I 
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bearing a child and that it might be done artificially. The court disbelieved the story and 

came to the finding that the wife had sexual intercourse in the ordi~ary way. It 

however, observed: 

That no authority can be found declaring directly or indirectly that 

"artificial insemination" would constitute adultery is not to be wondered at. 

This is probably the first time in history that such a suggestion has been put 

· fonvard in a court of Justice. But can any one read the mosaic law against 

those sins which, whether of adultery or otherwise, in any way affect the 

sanctity of the reproductive functions of the people of Israel, without being 

convinced that had such a thing as~· artificial insemination entered the mind of 

the law giver, it would have been regarded with the utmost horror and 

detestation as an invasion of the most sacred of the marital rights of husband 

and wife and have been the subject of severest penalties. 141 

The court continued further that the essence of the offence of adultery consists, not 

in the moral turpitude of the act of sexual intercourse, but in the voluntary surrender to 

another person of the reproductive powers or faculties of the guilty person, and any 

submission of those powers to the service or enjoyment of any person other than the 

husband or the wife comes within the definition of adultery. 142 

Similarly, in the Scottish Court of Session at Edinburgh in Maclennan v. 

Maclennan, 143 the husband fJled a petition for divorce on the ground of his wife's 

adultery. The wife alleged that the child she gave birth to was conceived by artificial 

insemination. The husband contended that AID was adultery in the eye of law and also 

that he did not consent to his wife's impregnation. The court, however, conceded that a 

married woman committed a grave and heinous offence against the marriage contract 

by submitting to artificial insemination without her husband's consent, nevertheless, 

this according to the court, was a matter in respect of which the legislature should 

141 Kusum ''Artificial Insemination and the Law" 19:3 Journal of the Indian Law Institute 286 (1977). 
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determine an appropriate remedy. The wife declined to provide the necessary 

infonilation and the court held that ·she had committed adultery. 144 

The decisio~ of Lord Wheatly in the above case was the subject of debate in the 

House of Lords in February 1958 as a result of which a departmental Committee 

expressed the view that .. a clear distinction has to be drawn between artificial 

insemination and adultery. It endorsed the view of the Royal Commission on Marriage 

and Divorce 1951-1955 that artificial insemination· of the wife without the consent of 

her husband must be made new and separate ground of divorce or judicial separation.145 

The object- of an adulterous act is carnal pleasure and emotional and physical 

satisfaction. These are missing in artificial insemination which is resorted to for the 

purpose of begetting offspring. Whereas in artificial insemination the only purpose is 

procreation, in adultery it is sexual pleasure alone. 

Similarly, the legitimacy of AI children is an issue that courts have grappled with 

ever since the years. In Strnad v. Strnai46
, the question of custody of AID child was 

considered by the New York Supreme Court. It was held that the husband had a right of 

visitation although, the child was not his offspring biologically. The Court observed: 

The child has been potentially adopted or semi-adopted by the defendant. In any 

event, in so far, as this defendant is concerned and with particular reference to 

visitation, he is .entitled to the same rights as those acquired by a foster parent 

who has formally adopted a child, if not the same rights as those to which a 

natural parent under the circumstances would be entitled ............ .In the 

opinion of this court .... ~ .... this child is not an illegitimate child. 141 

144 Supranote 141 at pg.288. 
145 Supranote 141 at pg. 289. 
146 78 N.Y.S. 2d (1948). 
147 Supranote 141 atpg. 291. 

243 



In Doombas v. Doombas, 148 however, the court took a different view. It was held 

that AID was adultery and contrary to public policy and that the child born through this 

process was illegitimate. It further ruled that although the husband had consented to 

artificial donor insemination of his wife, yet he had no visitation rights to the child. The 

court said: 

Heterogonous artificial insemination with or without the consent of the husband 

is contrary to public policy and·good morals and constitute adultery on the part 

of the mother. A child so conceived is not a child born in wedlock and therefore, 

illegitimate. And as such it is the child of the mother and the father has no right 

or interest in said child. 149 

In a later case, Gursky v. Gursky150 again the New York Supreme Court found that 

a child born through AID is not a legitimate child of the husband. In this case, the wife, 

defendant in her husband's unsuccessful action for annulment, counterclaimed for an 

annulment of the marriage for impotency of her husband and for custody of and support 

of a child born through artificial insemination with semen from a third party donor. The 

husband had given Iris written consent for the insemination, nevertheless, the court 

when granting annulment refused to recognize the child as husband's legitimate 

child. 151 

Similarly, in Anonymous v. Anonymous, 152 a husband had consented to his wife's 

therapeutic impregnation. In a claim by the wife for alimony the husband asserted that 

such a child was illegitimate. The court refused to accept this argument and awarding 

alimony held that the written consent carried an implied promise to furnish support for 

the child if born.153 

148 I 954 p.41. 
149 Kusum "Artificial Insemination and the Law" I 9:3 Journal of the Indian Law Institute 292-293 

(1977). 
150 39 Misc. zd 1083. 
151 Kusum "Artificial Insemination and the Law" I 9:3 Journal of the Indian Law Institute 292 (1977). 
152 41 Misc. zd 886;246 N.Y.S. Zd 835 (Sup.Ct.I964). 
153 Supranote 151. 
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In People v. Sorensen154 a divorced woman sued her former husband for non

support of their AID son. In this case, the defendant had consented, after fifteen years 

of marriage and a medical determination of his sterility, to allow his wife to be 

artificially inseminated. AID was administered and a child was born. For about four 

years prior to their separation the defendant represented that he was the child's father. 

The California Supreme Court held that the defendant was the lawful father of the child 

born to his former wife, that the child was conceived by artificial insemination to which 

the defendant had consented, and that his conduct carried with it an obligation to 

support. ISS 

Another such burning issue is that of consummation in Artificial Insemination. In 

R.E .. L. v. E.L./56 a wife whose husband was unable to consummate the marriage 

because of psychological infirmity was artificially inseminated with her husband's 

seed. This process spread over a period of twelve months. A few weeks after an 

insemination, the wife, unaware that she was pregnant left the husband. The child was 

subsequently born. The wife filed a suit for nullity of the marriage. The court held that 

the conduct of the wife in allowing herself to be artificially inseminated with her 

husband's seed and the conception of the child did not necessarily amount to an 

approbation of the marriage; nor was the court prevented on any ground of public 

policy from pronouncing a decree even though the result of that decree would be to 

bastardize the child. The court observed: "If the child should be made illegitimate it is 

most regrettable but the stigma of birth are of less effect that they were, and sons are 

not judged by the errors of their parents". 157 

The issue whether artificial insemination amounted to consummation or not was 

raised again in Slater v. Slater. 158 In this case, AID was resorted to but was 

unsuccessful and ultimately, a child was adopted. It was held that the attempted 

154 68 Cal zd 280 1973. 
155 Supranote 151. 
156 1970 (1943) 2 All E.R. 540. 
157 Kusum "Artificial Insemination and the Law" 19:3 Journal of the Indian Law Institute 293( 1977). 
158 (1953) Probate Division 235. 
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insemination could not constitute consummation and that the doctrine of approbation 

could not constitute consummation and that the doctrine of approbation could not be 

applied to defeat the wife's claim despite the insemination and adoption. However, it 

all depends on the circumstances of each case and nothing can be said categorically as 

to whether the act of artificial insemination- whether AID or AIH- would or would not 

amount to approbation of the marriage. By the very nature of the process of the device, 

in the absence of organic intercourse, it would be hard to believe that such a marriage is 

physically consummated, nevertheless, if such a marriage is easily liable to be annulled 

on the ground of non-consummation, then, the very purpose and object of the 

insemination would be defeated, viz, the purpose of relieving the parties of the 

frustration of not bearing a child and removing a principal cause of disharmony in the 

farnily.l59 

However, in India there is still no cases have come before the door of the judiciary. 

In case such issue comes before the judiciary than obviously, it will have to take the 

help of the above judgments for reference in the absence of any visible legislation.160 

5.2.12 Landmark Judgments on Sterilisation Operation 

The Supreme Court judgement in Haryana v. Santra161 assumes special 

significance. A mother of seven, a labourer under the sterilization scheme has opted for 

sterilization operation launched by the Haryana government as one of the programmes 

for family planning. Despite the operation, a female child was born. The mother filed a 

suit for recovery of Rs 2 lakhs as damages for medical negligence. The Hon'ble court 

came to a finding that it was a clear case of medical negligence by a doctor of the 

government hospital where the woman had gone for sterilization operation. The doctor 

after having operated only on one fallopian tube gave her a certificate of complete and 

successful sterilization with no chance of pregnancy thereafter.162 

159 Supranote 157 at pg. 293. 
160 Supranote !57 at pg. 293. 
161 2000(3) SCALE419. 
162 Kusum "The Unwanted Baby: A Comment on Haryana v. Santra" 42:1 Journal of Indian Law 

Institute 74 (2000). 
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According to the Trial court the medical officer who conducted the operation threw 

the care and caution to the wirids and focused attention to perforril as many operations 

as possible to build record and earn publicity. High Court has dismissed the case and 

the Supreme Court shown its concern on the alarming population growth where the 

population is increasing by the tick of every second on the clock. According to the 

court, the medical officers entrusted with the implementation of the family planning 

programme cannot by their neglect acts in performing complete sterilization operation, 

sabotage the scheme of national importance. The court remarked: 

The people of the country who co-operate by offering themselves voluntarily 

for sterilization reasonably expect that after undergoing the operation they 

· would be able to avoid further pregnancy and consequent birth of additional 

child.163 

After going through moral and statutory obligations of the parents to maintain their 

minor children, contained in the provision under section 125 of the Code of the 

Criminal Procedure, 1973 and section 20 of the Hindu Adoptions an? Maintenance Act, 

1956 the court assessed the amount of damages for the unwanted child at Rs 54,000 

payable by the State Government on account of negligence by the doctor. This covered 

the expenses at the rate of Rs 3,000/ per annum, which the claimant would have to 

incur in bringing up the child till she attains puberty. Though, the statutory liability 

extends till the age of majority which is 18 years. 164 

This judgment being the first one delivered by the highest court needs to be viewed 

from various perspectives, specially public policy and demographic needs of the 

country. Should the birth of a normal healthy child, albeit- unwanted be a subject 

matter of the court litigation for grant of damages? 

In the West, the courts seemed to be lost in ideological and moral issues. Some 

courts refused to allow such claims on ground of public policy, while in many others 

the claim was offset against the benefits derived from having a child and the pleasure in 

rearing up that child. In many others where sterilization was undergone on account of 

163 Supranote 162. 

I &I Supranote 162 at pg. 75. 
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social and economic reasons, particularly, in a situation where the claimant already had 

several children, the court allowed the claim for rearing up that child. For eg, in 

Shaheen v. Knigh/65 where a wife gave birth to a fifth child despite husband's 

vasectomy a claim for the additional expenses of supporting education and maintaining 

the said child until maturity was denied on grounds of public policy. However, in 

Benarr v. Kettering Health Authority, 166 the conrt went to the extent of awarding 

damages- even to cover the private education of the child. In Allen v. Bloomsbury 

Health Authority167
, damages were awarded in a case involving negligence in 

termination of pregnancy. This covered general damages for pain and discomfort 

associated with the pregnancy and birth as also damages for economic loss being the 

financial expenses for the unwanted child in order to feed, cloths, care and educate the 

child till the age of majority. In Allan v. Greater Glasgow Health Board168 policy 

consideration were rejected and cost of rearing the child was also awarded. 169 

The effect of such claims on a child's psychology was considered in a case from 

Canada in Doiron v. Orr. 17~he judge stated that he would have been prepared to award 

damages from mental anguish caused to the plaintiff but refused to accept that in such a 

case there could be liability for the cost of bringing up an unwanted child. 

In a case from South Africa damages were awarded for the cost of maintaining the 

child where the woman had undergone sterilization operation because of financial 

conditions. The courts in New Zealand and Australia in L v. M171 and CES versus 

Superclinies Australia Pty. Ltd172 respectively refused to award expenses involved in 

rearing the child. 173 

165 C.ZD 41,45 (1957). 
166 (1988) 138 NL J 179. 
167 (1993) I All E.R. 651 
168 (1998) SLT 580 
169 Supranote 162 at pg. 75. 
170 86 DLR 719 
171 (1979) 2 NZLR 519. 
172 (1995) 38 NSWLR 47. 
173 Supranotel62 at pg. 74. 
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Thus, we see that there is rio unanimity amongst the courts in the matter and 

naturally so for the social, cultural and economic conditions of each country vary. The 

Supreme Court very aptly pointed in Santra.case. 

More recently in 1997 in State of M.P. versus Asharam174 the high court allowed 

damages for medical negligence in the performance of a family planning operation on 

account of which a daughter was born after 15 months of the operation. 175 

5.2.13 The Judicial Activism in the Surrogate Motherhood 

Surrogate motherhood is one of the many old reproductive techniques that have 

enabled infertile couples to have children. A surrogate mother is a woman who agrees 

to be artificially inseminated generally with the sperm of a man whose own wife is 

incapable of fertilizing his wife's egg and/or where the wife is incapable of conceiving 

or carrying a child to term. A surrogate mother will enter into a formal contract 

relationship with the infertile couple to provide for her medical and living expenses in 

addition to a fee. 

The surrogate motherhood becomes the burning issue when the news of Nirmala 

case was known. A 30 year old woman called Nirmala from Chandigarh intends to bear 

a child of an infertile couple for the sum of Rs 50,000 in order to pay for her invalid 

husband's medical bills. 176 

The New York Times177 reported that a Michigan surrogate mother had refused to 

surrender the twins whom she bore for an Arkansas couple under a properly drawn and 

executed contract and the Michigan court, had, despite her breach of the contract, 

temporarily permitted her to retain custody but authorized the infertile couple to see the 

new born twice a week. The defense of the surrogate mother was coercion in having 

174 1997 Accident Claim Journal 1224. 
115 Kusum "The Unwanted Baby: A Comment on Haryana v. Santra" 42: I The Journal of Indian Law 

Institute 77 (2000). 
176 Radhika Kollure Gitanjali Lakhotia "Surrogacy: Legal and Social Issues" 5 Law and Medicine 277 

(1999). 
177 Sept 16, 1987. 
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succumbed to seven inseminations of the legal father's sperm, also she argued that the 

contract itself violated the Thirteenth Amendment, which outlaws slavery. The famed 

Baby M178 case in 1987 in New Jersey, upholding the validity of the contract, prompted 

New Jersey Supreme Court opposing the practice of surrogate motherhood which was 

therein delineated of surrogate motherhood, which was therein delineated as promoting 

the exploitation of women and infertile couples and the dehumanization of babies. In 

short, it traffics for profit in human lives. In Isreal, according to 1987 regulations of 

Health Ministry precludes a woman from "renting out" under contract· her uterus to 

carry a foetus and then handing it over to another couple; also a foetus produced by IVF 

may not be implanted in a relative of the donor. 

The right of a married couple to engage in collaborative techniques such as 

surrogate parentage is constitutionally protected. The United State Supreme Court has 

repeatedly upheld the individual right to make personal decisions relating to 

procreation, conception and the rearing of children- free from governmental 

interference. This procreative liberty encompasses even the right of the surrogate 

mother to abort the child she is carrying for another. Procreative liberty includes the 

right of married couples to reproduce through noncoital sexual intercourse. In Skinner 

v. Oklahoma, the highest court recognized that procreation is one of the basic civil 

rights and the government cannot infringe thereupon, absent a most compelling interest. 

It would appear that all persons participating in the collaborative reproduction are also 

constitutionally protected especially where such parties are essential to the reproductive 

process. 179 

The United State Supreme Court in Carry v. Population Service International 

Ltd. 180 declared that where a decision as that whether to bear or beget a child is 

involved regulations imposing a burden on it may be justified only (a) by compelling 

State interest, and must be (b) narrowly drawn to express only those interest. It is 

submitted that a State law against baby selling in the surrogate relationship would not 

178 525 A. 2d 1127 (1988). 
179 NLJ Nov &1987. 
180 431 u.s. 678 (1977). 
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be compelling unless the constitutional right of privacy was also involved, as illustrated 

by the Michigan Court of Appeals holding in Dae v. kellay. 181 

A total ban on surrogate parenting would be unwise restraint on choices that 

childless couples and willing surrogates should be permitted to make. It is an 

unreasonable interference with personal autonomy. 

5.3. Conclusion 

The concept of reproductive health is gaining importance slowly but steadily 

motivating a shift from demographic to meeting the needs of individuals for access to 

reproductive services. In this environment, a new approach by the judiciary while 

dealing with such issues is the need of the hour. It is through the judiciary the gaps in 

legal framework have to be filled. 

There are very few occasions where the issue of reproductive rights has been raised. 

However, there is a need to frame health care policies and rules in the light of the 

present challenges of reproductive rights .As there is no visible law on the issue, most 

of the cases has gone unregistered and therefore, there are very few case lying before 

the judiciary . The issue itself is very sensitive and thus requires wider perspective of 

the legal guardian i.e. - Court. 

According to a global survey that looked at where mothers fare best and where they 

face the greater hardships. India is ranked a dismal 661
h among 71 "less development 

countries"- slightly better than countries like Switzerland, Papua New Guinea and 

N. . 182 1gena. 

While China occupies the 15th position, Pakistan (69) is among the only five 

countries in that list, which is worse off than India. Bangladesh figures in a separate list 

181 307 N.W.ZD 438 1981. 
182 October 22 Telegraph 2008. 
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that looks at maternal care in 34 "least developed countries" and ranks 131
h while Nepal 

.. 11'h IS • 

The State of the world's Mother report 2008 brought out by American humanitarian 

organization 'save the children', says that in India, one in 70 women face a lifetime risk 

of dying during childbirth. In comparison, it is one in 1300 women in China and one in 

74 women in Pakistan. 

The survey that documents condition for mothers in 146 countries - 41 developed 

nations and I 05 in the developing world- also throws poor light on the number of 

institutional deliveries taking place in India and the level of female education. While 

the report found that over 53% of births in India are not attended by skilled health 

personal, only 43% Indian women were using modern contraceptives. 

Shockingly the expected number of years for formal female schooling was 10 in the 

country compared to 17 in the United State and UK and 16 in Israel. 

The report estimates that annually, 50 million women in developing countries give 

birth at home with no professional care and about 533,000 women die during 

childbirth. 

When, mothers die their children are 3- 10 times more likely to die. Every year, four 

million new born babies die in the first month of life mostly from preventive causes. 

The majority of these deaths occur in settings where there is also a high rate of maternal 

mortality, the report says.183 

Thus, when appearing before the judiciary in the trial court, the judges must have 

sympathetic attitudes towards women. The Indian women particularly, less privileges 

women look at judiciary in despair and suspension. It is the duty of the judges to assure 

such women fairness and justice. 

183 October 22 Telegraph 2008. 

252 



The Naz Foundation case is the expansion of the idea of privacy in India by the 

judiciary as it did in establishing the right of women to terminate their pregnancy in 

Roe v. Wade. This case emerged at a time when many feminists and women's rights 

activists were encouraging State legislature to liberalise their abortion laws. After 

success in the arena of legal reform, the next step was to shift the battle to the court. 

The main feature of cases like Wade is the use of the judiciary and innovative 

interpretations of the Constitution to settle a controversial area and establish rights for 

unpopular minorities or to establish a ruling against public morality as defined by the 

majority. Thus, Naz Foundation is rightly called as welcome arrival of the Roe v. Wade 

of India for new beginning. 
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