
CHAPTER-I 

CUSTODIAL DIGNITY: MEANING, CONCEPTS AND 

EMERGING TRENDS 

All human beings have the rights to live with dignity at all times, regardless 

of their legal, social or political status. Human Rights are not gifts to be 

restored at the whims and fancies of anyone, nor a privilege, an act of 

grace or charity. Equity and justice are the heart of all human rights. Living 

with dignity and without fears are basic human needs. It includes adequate 

decent food, water and health, freedom from slavery, fair treatment under 

the law etc. these basic human needs and values are at the foundations of 

universal ideas of human rights. 7 

The term dignity is used in moral, ethical, and political discussions to 

signify that a being has an innate right to respect and ethical treatment. It 

is an extension of enlightenment-era beliefs that individual have God given, 

inviolable rights , and this is closely related to concepts like virtue, respect, 

self-respect, autonomy, human rights and enlightened reason. 8 

The word dignity has been derived from the Latin word 'dignitas' which 

denotes a quality of being worthy or honorable. It suggests a high rank or 

position of distinction in the community. Dignity means 'honor and 

authority: reputation'. Human dignity consists in man's ability to 

experience, self awareness and to their rationality. Rationality is not only 

the descriptive defining characteristics of human species but also the mark 

7. Go pal Subramanium, " Contribution of Indian Judiciary to Social Justice Principles 
Underlying the Universal Declaration of Human Rights," J.I.L.I. Oct- Dec. 2008. vol. 50. 
P. 593. 
8. Dr. Deepa Singh, Human Rights and Police Predicament, Edition 2002, J.C. Bangia 
Publications, New Delhi,l69. 
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of its highest and most noble achievements. 9 When one loses the ability to 

exercise his rational function, he has lost his humanness i.e. his essential 

dignity. Dignity means Maryada and maryada means behaving in a 

righteous manner. The epic Mahabharata defines maryada as that dignity 

which lies in righteous conduct and its characteristic is to control or to limit 

or to restrain. Bhavabhuti in his Uttar Ramcharitam has used the word; 

Bhinnamaryada signifying unrestrained action and Durmaryada which 

means wicked. In Panchatantra the word Amaryada has been used in the 

sense of not keeping one's action within the right way. The morality of 

Islam is based on concept of Haya which aims at inculcating a feeling of 

shyness in human nature and tries to develop it as a part of mans mental 

makeup so that it may serve as a strong mental deterrent against all civil 

Inclinations. 10 

Human dignity is the quintessence of human rights. This statement is easy 

to comprehend, even by a common man, and yet it is comprehensive 

enough to encompass all aspect of human dignity, which is essential for a 

life with dignity, the real purpose of recognizing human rights. It has been 

established that a distant linkage between human rights and human 

development, both of which share a common vision and have a common 

purpose. It is also no longer in dispute that the quality of governance in a 

country determines the degree of its respect for human rights and also for 

human development, which is determinative of the countries ranking and 

progress. 11 

Custodial dignity signifies the idea that when a person is in custody either 

in police or judicial custody, should be respected and must not be humiliate 

and maul his dignity by any law enforcement officials. The very idea of a 

9. Palok Basu,. Law Relating to Protection of Human Rights, [First Edition.2002], 
Published by Modern Law Publications, New Delhi.P.330 
10 Id.P.333. 
11. J. S. Verma,. Human Rights and the Judiciary, The New Universe of Human Rights, 
[2004 Edition] Universal law publishing Co. Pvt. New Delhi, P.71 . 
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human being in custody, save for protection and nurturing, is an anathema 

to human existence. The word custody implies guardianship and protective 

care. Even when applied indicate to arrest or incarceration, it does not 

carry any sinister symptoms of violence during custody. No civilized law 

postulates custodial cruelty-an inhumane trait that springs out of a 

perverse desire to cause suffering when there is no possibility of any 

retaliation, a sinister exhibition of superiority and physical power over the 

one who is empowered or a collective wrath of Hippocratic thinking. Dignity 

is an inalienable right of human being. A custodial dignity that precedes 

every human born-a dignity infused in the human system that must revolt 

against its non recognition. 

The attack on human dignity can assume any form and manifest itself at 

any level. It is not merely the negative privileges of a crude merciless 

display of physical power by those who are cast in a role play of police 

functioning, but also a move mentally lethal abuse of position when 

springing from high pedestals of power in the form of uncalled of insinuate, 

unjustified accusations, unjust remarks, menacingly displayed potential 

harm that can strike terror, humiliation and sense of helplessness that may 

last longer than a mere physical harm and which brook no opposition. 12 

The area of human dignity is one's sacred self and that field is quite apart 

and distinct from the field of considerations of rights and duties, power and 

privileges, liberties and freedom and rewards and punishment wherein the 

law operate. If a person commits any wrong, undoubtedly he should be 

penalized or punished, but is never necessary to humiliate him or maul his 

dignity as a human being. 13 

12 .. R. K. Abichandani, "Custodial Dignity", http://gujrat high court.nic.in, Visited on 
10.03.09 
13. Ibid. 
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Every person has inalienable dignity, duties and rights. Whatever social 

class one belongs to, every person is endowed not only with a living body 

but with an intelligent free and immortal soul. Whether this soul lives in the 

body of a worker at the bottom of a dark coal mine, or in the body of a 

well-fed financier living in the lap of luxury, does not matter: "In reality 

both of them have the same value. They have equal personal dignity, equal 

moral responsibility, the same eternal destiny, and both of them have been 

given earthly existence so that through truth, morality and religion they 

may strive for eternal life"14 

Dignity is universal concern. Its moral agenda is to attempt double kind of 

evaluation of the individual community on the one hand and the entire 

social formation on the other. Today various forces challenge the basic 

dignity of the people all over the world. To a large extent Globalization has 

played a role in undermining and destroying sources of dignity like 

autonomy, opportunity and rationality. Dignity has a critical relationship 

with caste, class race, religious and gender divisions. Women are 

objectified after all, in order to maintain dignity of a patriarchal society. Self 

perceptions are the heart of dignity, and they have to be combined with a 

recovery of truly democratic state. Employment, education, health, 

freedom from hunger, guaranteed livelihood, social security and related 

economic and social rights are crucial means of ensuring a dignified 

existence to all human beings. A perspective from the point of subalterns 

and the marginal is also important for ensuring minimum condition for 

dignity even in custody. Dignity means freedom to live peace, health and 

hope. 

In terms of the individual or the collective is assigns equal worth to all. 

Dignity has intrinsic value and hence is non- negotiable. For, the 

individual's participation in a community should by no means deny that 

14. Nadeem Bhatt ,Custodial Death in India, New Delhi,Thu,31 May2007, 
http://www .newstrackindia.com/newsdetails/23 5. Visited on 12.10.2009. 
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person of his or her sense of dignity or intrinsic value, which is fundamental 

and inalienable attribute he or she possesses as a human being. However, 

it is obviously recognized that the community also has rights, rights to 

honor and right to worthiness, value and qualities that result from the sum 

of those rights of the individuals that compose that society. 

The quest for human rights and human dignity is a phenomenon of 

contemporary life of universal dimensions and immense significance. The 

concept of human rights is a concept of world order. It is a determination 

for so structuring the world that every individual's human dignity is 

protected. International concern for human rights is not a modern 

innovation. It is in fact, heir to all the great historic movements for man's 

freedom to the enduring elements in the tradition of natural law and 

natural rights and in the most of the world's great religion and philosopher 

and findings of contemporary science about interrelations of simple respect 

for human dignity and other individual and community values. 15 

Human dignity is the core foundation of human rights. It is through the 

implementation of human rights that human dignity is protected. It is now 

widely understood and accepted that civil and political rights as well as 

economic social and cultural rights are indispensable and inter dependant16
. 

The right to human dignity of prisoners including convicts imposes a duty of 

the state to ensure that living conditions in every prison and allied 

institutions and compatible with human dignity in all respect such as 

accommodation, hygiene, sanitation food, clothing, medical facilities etc. It 

is a matter of deep anguish that conditions in Indian prison are chaotic and 

deplorable. 17 

15. Dr Deepa Singh, Human Rights and Police Predicament, [Edition2002], Published by 
J. C. Bangia, P.3. 
16. Ranbir Chandra, "Giving Credit to Human Dignity in Human Right"s: Human Rights 
Year Book 2007, Edited by Pravin.H.Parekh, Universal Law Co.Pvt.Ltd, Delhi P.169. 
17. Human Rights And Police, Distance Learning Post Graduate Program in Human 
Rights, 4E.3, Indian Institute ofHuman Rights, New Delhi, P.37. 
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The promotion and protection of human dignity is therefore an ideal 

programme of action of state to facilitate the personal development of 

human beings. It is also a legal moral and political necessity to enable state 

to discharge their solemn responsibility towards their subjects who have 

surrendered their sovereignty to the state. Such measures can be taken 

effectively in the most organized manner by the state. Left to individuals, it 

might even lead to anarchy endangering human dignity itself. 18 

The concept of custodial dignity has been originated keeping in view the 

increasing incidents of police brutality, torture and inhuman degrading 

treatment. Moreover, deplorable prison conditions compelled us to rethink 

the dignity of the detainee and prisoners. There are numerous cases where 

the police officers have misused theirs powers on the people and toyed with 

their lives. The police officers, who are regarded as the custodian and 

guardian of law, have acted in just the contrary manner and have failed to 

protect the basic right to life guaranteed by the Constitution. Custodial 

violence is aggravated and the fact that it is committed by persons who are 

supposed to be the protectors of the citizens. It is committed under the 

shield of uniform and within four walls of a police station or lock-up, 

ultimately the victim being totally helpless. 19 

Whenever human dignity is wounded, civilization takes a step backward. It 

is a calculated assault on human dignity. Custodial violence and abuse of 

police power is not only peculiar to this country but it is also widespread. It 

has been a concern of the international community because the problem is 

universal and the challenge is almost global. 20 

18.Ranbir Chandra, "Giving Credit to Human Dignity in Human Rights":Human Rights 
Year Book 2007, Edited by Pravin.H.Parekh, Universal Law Co Pvt.Ltd. P .170. 
19. http://www.thehindu.com/2006/02/07/stories/2006020705171300.htm, Visited on 
15.6.2008. 
20. Nadeem Bhatt, Custodial Death in India, New Delhi,Thu,31 May 2007, 
http:/ /www.newstrackindia.com/newsdetails/235. Visited on 12.10.2009. 
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Due to certain unscrupulous activities of a handful of police men, the 

esteemed image of police is getting vanished at the spread of knots. We 

see that the arrested persons, the under-trials and sentenced persons are 

treated in sub-humane conditions. The methods of torture adopted by the 

government officers involve gross forms of in-humanity. In recent years, 

third degree torture and custodial deaths have become an intrinsic part of 

police investigations and the injury inflicted on the prisoners is sometimes 

unbearable. No doubt, the police officers have contributed towards the 

maintenance of public order and their plans are also enforced with purity, 

activity, vigilance and description. But more often that, the police officers 

have been abused and condemned for torturing the public, particularly 

those who are in custody and detention, and inflicting injuries to their life 

and property. 21 

In almost every state there is an increase in frequency of deaths in 

custody, generally prescribed by the news papers as lock-up deaths. News 

papers almost every day carry report of assault, torture, rape and death of 

persons in police custody. This feature has attained such an alarming 

proposition that it is affecting the credibility of the rule of law and order and 

also the criminal justice system. Hence, there is an urgent need to examine 

the issue in depth to develop criminal jurisprudence for protecting dignity of 

the accused and also to make the police officers accountable for their acts 

or omissions. 

Custodial violence including torture and death in lock-ups strike a blow at 

the rule of law, which demands that powers of the executive should not 

only be divided from law but also the same should be limited by law. 

Despite the fact that we have detailed provisions to protect and safeguard 

21. Ibid. 
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the human rights of the people, we see that a steady process of 

devaluation of human dignity and personality is irresistibly advancing. 22 

The dignity of the human person reigns supreme in the realm of human 

rights and so the core of all human rights is respect for the individual. The 

society and the national system should signify that 'the human person has 

the right to be respected as a person, is subject of the right and is in 

possession of right'. That would make it essential for everyone to treat 

each other with respect as an individual and as one having equal rights-and 

without any discrimination. 

Human dignity is not a new concept in India. Our ancient texts are replete 

with examples where the importance of human rights for dignity and 

protection of individual are emphasized. In Ramayana there is an incident 

where lord Rama tells Sita: 'Rulers wield the bow so that there is no cry of 

helplessness. '23 This thought implies that the state power in India can be 

deployed for the sustenance of human dignity. It reflects ambitions of great 

modern Indian too. We can recollect the desire of Mahatma Gandhi-the 

Father of the Nation to work for wiping out every tear from every eye24
. 

Kautilya's Arthasastra25 has diagnosed that in the happiness of the subjects 

lies the happiness of the king, in their welfare, his welfare. The concept of 

Dharma has determined the rights, the duties and obligations of the rules 

as well as the ruled-the state and its subjects. Indians rich philosophies, its 

ancient culture and religious have cradled the worth of the individual, 

nursed human dignity and have cherished his inalienable right to life, 

liberty and pursuit of happiness. 

22. Nadeem Bhatt, Custodial Death in India, New Delhi, Thu,31 May,2007 
http://www .newstrackindia.com/newsdetails/23 5. Visited on 12.1 0.2009. 
23. Dr Deepa Singh, Human Rights and Police Predicament, [Edition 2002], Published by 
J. C. Bangia. New Delhi, P.153. 
24. Ibid. 
25. Ibid. 
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The conventional mentality of human dignity is partially found in the 

writings of Plato and Aristotle. As indicated by Plato, the concept of justice 

is an all encompassing 'Political virtue', so that the good society and just 

society are one and same. Plato basically used the word 'dikaiosyne', which 

usually translates as justice. The term 'Dekaiosyne' has possessed very 

wide meaning in ancient Greece. This term was often used to indicate 

'rectitude" or right conduct but this idea of justice draws our attention that 

people as a separate individuals can receive the treatment which is proper 

for them. Plato's justice is an entire virtue theory, where as Aristotle 

believes in egalitarian ideals of justice, where equality is main concern. 26 

All cultures have norms and traditions of acceptable behavior. In all 

religions, be they Hinduism, Buddhism, Islam and Confucianism, there is 

recognition of some principles and some common standards of behavior in 

human relations. Human rights constitute the result of peoples of 

aspirations, inspired to a large extent by the experience of individuals and 

struggles against arbitrary rule, sought to offer citizens fundamental 

freedoms that are basic guarantees against the arbitrary exercise of power 

by their state .The modern interest in human rights throughout the world 

and its concomitant description a universal concept has developed at a 

time when state and rulers in all regions have demonstrated their increased 

power to control or otherwise unilaterally affect the life of individuals. The 

proliferation of modern nation -state has led to the parallel growth of 

human rights. The universality of human rights is a clear reaction to the 

universality of the modern nation-state as the dominant form of political 

and social organization. The development of human reflect systematic 

26. Sharad D.Dave,J., "Giving Dignity to Human life", Human Rights Year Book 2007, 
edited by Pravin H Parekh, Universal Law Publishing Co.Pvt Ltd. P. 157. 
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attempt to enshrine human rights as a fundamental constituent and guiding 

principles for newly emerged nations. 27 

Human dignity being the right of everyone, has assumed great significance 

at the individual, group, national, and international levels. State denials, 

blatant violations of human rights, occurring in any part of the globe 

invariably reverberates and alert the rest of the world community. 

Uninfringement enjoyment of human rights would only remain as an illusion 

unless human rights are brought under the protective umbrella of the 

organized state and effective instruments are created for redressal of 

grievances relating to human rights. 

The concept of human dignity as natural rights have been reflected in many 

documents such as an American Declaration of independence of 1776 which 

states that we take these truth to be self-evident, that all men are equal, 

and that they are endowed by their creator with certain in alienable rights, 

that among these are life, liberty and the pursuit of happiness. 

Article 1 of the French Declaration of the rights of men and Citizens states, 

all men are born and remain free and equal in their rights. The ideas are 

confirmed in the legally binding UN Charter, which stipulates in its 

preamble to affirm faith in fundamental human rights in the dignity and 

worth of of the human person in the equal rights of men and women and 

nations large and small. 

The Magna Carta of 1215, the common land principles of due process and 

the writ of habeas corpus which were given clear expression in the 1689 Bill 

of Rights led to the development of fundamental civil rights. 

The Charter of the United Nations 1945 has declared that faith in 

fundamental human rights and the dignity and the worth of the human 

person and the equal rights of men and women are vital to humanity as a 

whole. The Universal Declaration of Human Rights 1948, adopted and 

27. J. S. Verma, Human Rights and the Judiciary, the New Universe of Human Rights 
[2004 Edition] Universal law Publishing Co. Pvt. New Delhi. P.71. 

··.,! 

18 



proclaimed by the General Assembly Resolution 217A (III) OF lOTH 

December, 1948 declared in the preamble that recognition of the inherent 

dignity and of the equal and inalienable rights of all members of human 

family is the foundation of freedom, justice and peace in the world. Article 

1 proclaimed that all human beings are born fee and equal, in dignity and 

rights. In Article 3 it proclaimed that everyone has the right to life, liberty, 

and security of person, and in article 5 that no one shall be subjected to 

torture or to cruel, inhuman or degrading treatment or punishment. The 

presumption of innocence of a person charged with a penal offence until 

proved guilty as contained in Article ll(a) is meant to insulate him against 

any high handed treatment by the authorities dealing with him in the 

matter28
• 

Article 7 of the International Covenant on civil and Political Rights, 1966 

adopted by the General Assembly resolution dated 16th December, 1966 

covenanted that no one shall be subjected to torture or to cruel, inhuman 

or degrading treatment or punishment. Under Article 10 of the said 

covenant all person s deprived of their liberty shall be treated with 

humanity and with respect for the inherent dignity of the human person 

and the accused person shall, save in exceptional circumstances, be 

segregated from convicted persons and shall be subject to separate 

treatment appropriate to their status as un-convicted persons. The 

minimum guarantees to which everyone charged with a criminal offence, is 

entitled in full equality covenanted in Art.14(3), inter-alia, provide that no 

one shall be compelled to testify against himself or to confess guilt, which 

obviously will rule out use of force of any kind on a person accused of any 

crime. 

28. "Everyone charged with a penal offence has the right to be presumed innocent until 
proved guilty according to law in a public trial at which he has had all the guarantees 
necessary for his defense." 
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The American Convention of Human Rights 1969 which came into force in 

July, 1978, declares under Article 4(1) that everyone has the right to have 

his life respected and this right shall be protected by law. Under Article 5, 

the right of every person to have his physical, mental, and moral integrity 

respected is recognized and it is covenanted between the states who are 

the parties to this convention that no one shall be subject to torture or to 

cruel, inhuman, or degrading punishment or treatment and that all persons 

deprived of their liberty shall be treated with respect for the inherent 

dignity of the human person. Right to human treatment recognized by 

Article Scan not be suspended even in time of war, public danger, or other 

emergency situation, as declared in Article 27 of the Convention. 

In Law v. Canada29 the importance of human dignity was described in the 

as "Human dignity means that an individual or groups feels self respect and 

self worth. It is concerned with physical and psychological integrity and 

empowerment. Human dignity is harmed by unfair treatment promised 

upon personal traits or circumstances which do not relate to individual 

needs, capacities or merits. It is enhanced by Jaws which are sensitive to 

the needs, capacities and merits of different individuals, taking into account 

the context underlying their differences. Human dignity is harmed when 

individual and groups are marginalized, ignored and devalued and is 

enhanced when laws recognize the full place of individuals and groups 

within Canadian society." 

In Hyde v. Hyde and Woodmansee, 30 the protection of human dignity 

and equality was recognized in the context of Canadian social structure. 

The Ontario Human Rights Code, also recognizes the importance of 

protecting the dignity of all persons. The Preamble affirms that" the 

inherent dignity and the equal and inalienable rights of all members of the 

human family is the foundation of freedom, Justice and peace in the World" 

29. (1990) 1 SCR 497, at 530. 
30. (1866) LR lP &D 130. 
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It states: it is public policy in Ontario to recognize the dignity and worth of 

every person and to provide for equal rights and opportunity without 

discriminating that is contrary to law, and having as its aim the creation of 

a climate of understanding and mutual respect for the dignity and worth of 

each person so that each person feels a part of the community and able to 

contribute fully to the development and well being of the community and 

province. 

In expanding the scope of human dignity as well as the enumerated rights, 

'penumbra' doctrine was enunciated by Douglas J, in Griswold31 case and 

this doctrine was followed by our Supreme Court." .... specific guarantees in 

the Bill of Rights have penumbras, formed emanations from those 

guarantees that help them life and substance." 

In kent v. Dullas32 it was observed that "since the right to life includes the 

right to live with human dignity, every acts which offends against or 

impairs human dignity would constitute deprivation of this right to live." 

In Hudson v. McMillan, 33 the United Nations Supreme Court was required 

to decide whether the use of excessive physical force against a prisoner 

may constitute cruel and unusual punishment even when the inmates does 

not suffer injury. This question was answered in affirmative by majority of 

7:2. 

In Munn v. Illinois34, Field,J. spoke that "By the term 'life' as here used 

something more is meant than mere animal existence. The inhibition 

against its deprivation extends to all those limbs and faculties by which life 

is enjoyed." 

31. Griswold v. Connecticut, (1965) 381 US 479. 
32. (1957) 357 us 116. 
33. 403 us 1. 
34. 94 U.S. 113. 
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Similarly, in Rhodes v. Chapman,35 the United Nations Supreme Court 

was concerned with a convicted prisoner and examined the question 

whether overcrowding constituted cruel and unusual punishment. It did not 

read any violation of the eighth amendment as there was no evidence that 

double-ceiling had inflicted "unnecessary or wanton pain or was grossly 

disproportionate to the severity of the crimes warranting imprisonment". 

Respect for human dignity is thus not a matter for any deep in axiology for 

an estimate of comparative value in ethical, social or an aesthetic problem 

but a matter of acknowledging a simple truth already recognized by our 

National document when its opening chant exudes the cultural nobility of a 

fraternity that assures the dignity of individual. India's solemn resolution

contained in its Preamble to the Constitution is the eloquent expression of 

the nation's commitment to assure the dignity of the individual and to 

secure to all" justice, social, economic and political, Liberty of thought of 

expression, belief, faith and worship, Equality of status of opportunity. The 

notion of human rights- though the term 'human rights' has not been 

directly adopted in the Constitution-is not foreign to India or inconsistent 

with its culture and traditions. 

The Constitution of India contains chapter relating to Fundamental Rights 

and Directive Principles of State policy which ensure protection of dignity 

and equality inherent in all human beings. They are pledged to promote 

and encourage respect and observance of human rights and fundamental 

freedom of all groups of people. The purpose, object and aim of the 

Universal Declaration of Human Rights 1948 are pragmatically incorporated 

in Indian Constitution. 

Article 21 is the heart of the Constitution of India. The basic structure is 

propound to save the basic features which include the right to life and 

personal liberty to all people. It is well-settled by the repeated 

35. (1981) 452 us 337. 
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pronouncements of the Apex Court that the right to life enshrined in 

Article21 is not mere survival and existence; it guarantees a right of 

persons to life with human dignity. Therein are included all the aspects of 

life which go to make the person's life meaningful, complete and worth 

living. In the case of Maneka Gandhi v. Union of India,36 it was laid 

down that the procedure contemplated by Article 21 must answer the test 

of natural justice. The expression 'life' in Article 21 does not and cannot 

merely be physical or animal existence. The right to life includes the right 

to live with human dignity. 

Further, it is laid down in Shantistan Builders v. Narayan Khima Lal, 37 

in considering the width and ambit of Article 21 the right to life would take 

within its sweep, the right to food, the right to clothing, the right to decent 

environment and reasonable accommodation to live in. In the case of 

Board of Trustees of the Port of Bombay v. Dilipkumar R. 

Nandkarni, 38 the Apex Court has recognized the right to reputation as a 

fact of right to life of a citizen under Article 21 of the Constitution. 

It is the fundamental right of every one in this country to live with dignity 

and free from exploitation. This has been assured as the interruption of 

Article 21 by the Apex Court in Franicis Coralie Mullin39 case. This right 

to live with human dignity enshrined in Article 21 derives its life-breath 

from the Directive Principles of State Policy and particularly clauses (e) and 

(f) of Article 39 and Article 41 &42 and at the least, therefore, it must 

include protection of health and strength of workers, men and women, and 

of the tender age of children against abuse, opportunities an facilities for 

children to develop in a healthy manner and in conditions of freedom and 

dignity, educational facilities, just and human conditions of work and 

36. 1978 (SCC) 248. 
37.1990 (SCC) 520. 
38. (1983) 1 sec 124. 
39. AIR 1981 SC 746. 
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maternity relief. These are the minimum requirements which must exist to 

enable a person to live with human dignity. 

The Court observed: The right to life enshrined in Art. 21 can not be 

restricted to mere animal existence. It means something much more than 

just physical survival. The right to life includes the right to live with human 

dignity all that goes along with it, namely, the bare necessaries of life such 

as adequate nutrition, clothing and shelter over the head and facilities for 

reading, writing and expressing oneself and in diverse forms, freely moving 

about and mixing and commingling with fellow human beings."40 

The Court also observed that the right of a detenu to consult a legaladvisor 

of his choice for any purpose not necessarily limited to defense criminal 

proceeding but also for securing release from preventive detention or filling 

a writ petition o prosecuting claim or proceeding, civil or criminal, is 

obviously, included in the right to live with human dignity and is also 

personal liberty and the detenu can not be deprived of this right nor can 

this right of detenu be interfered with in accordance with reasonable, just 

and fair procedure established by a valid law. 

The Court further observed : " If any prison regulation or procedure laid 

down it regulating the right to have interviews with members of the family 

and friends is arbitrary or reasonable, it would be liable to be struck down 

as invalid as being violative of Article 14 and 21." 

The Supreme Court observed the following in Charles Sobraj v. Supdt. 

Central Jail, Tihar. "41 Imprisonment does not spell farewell to 

40. Francis Coralie Mullin v. Administrator Union Territory of Delhi, AIR 1981 SC 
746. 
41. AIR 1978 SC 1514. 

24 



fundamental rights although, by a realistic re-appraisal, courts will refuse 

to recognize the full panoply of part III enjoyed by a free citizen. Art. 21 

read with 19(1) (d) and (5), is capable of wider application than the 

Imperial mischief which gave it birth and must draw its meaning from the 

evolving standards of decency and dignity that mark the progress of a 

mature society. Fair procedure is the soul of Art. 21, reasonableness of the 

restriction is the essence of Art. 19(5) and sweeping discretion 

degenerating into arbitrary discrimination is anathema of Art. 14. 

Constitutional koruna is thus injected into incarcerator strategy to produce 

prison justice". 

The Court further said: Moreover the rights enjoyed by prisoners under 

Arts. 14, 19 and 21, though limited, are not static and will rise to human 

heights when challenging situations arise' 

No state, neither the Central Govt., has the right to take any action which 

will deprive a person of the environment of basic essentials. In 

Confederatin of Ex-servicemen Assns. v. Union of India, 42 the Apex 

Court has taken a view that medical facilities to ex-serviceman are also 

necessary part of their right to live . Thus the right to life guaranteed 

under Article 21 embraces within its sweep not only physical existence but 

also quality of life which includes living with human dignity. 

In Sunil Batra v. Delhi Aadministration, 43 the Court said that the 

treatment of a human being which offends human dignity, imposes 

avoidable torture and reduces the man level of a beast would certainly be 

arbitrary and can be questioned under Art. 14. 

42. (2006) s sec 21. 
43. AIR 1978 SC 1675. 
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In Kishor Singh Ravinder Dev v. State of Rajasthan, 44 the Court 

observed that "Human dignity is a dear value of our Constitution not to be 

bartered away for mere apprehensions entertained officials". 

The Court further observed that it is obvious that poverty is a curse 

inflicted on large masses of people by our large masses of people by our 

malfunctioning socio economic structure and it has the disastrous effect of 

corroding the sole and sapping the moral fibre of a human by Robbing him 

of all basic human dignity and destroying in him the higher values and the 

finer susceptibilities to make up this wonderful creation of god upon earth, 

namely, man. 

In Consumer Education and Research Centre v. U.O.I.45 The Apex 

Court was of the vie that Right to life includes protection of the health and 

strength of the worker is a minimum requirement to enable a live with 

human dignity. The Court further observed that the right to human dignity, 

development of personality, social protection, right to rest and leisure are 

fundamental human rights to a workman assured by the Charter of Human 

Rights, in the Preamble and Art. 38 and 39 of the Constitution. 

In Air India Statutory Corporation v. United Labour Union, 46 the 

Court observed that the Preamble and Article 38 of the Constitution 

envision social justice as the ach to ensure life to be meaning livable with 

human dignity. Jurisprudence is the eye of law giving an insight into the 

environment of which it is the expression. It relates the law to the spirit of 

the time and makes it richer. Law is the ultimate aim of every civilized 

society, as a key system in a given ea, to meet the needs and demands of 

its time. Justice; according to law, comprehends social urge and 

44. AIR 1981 SC 625. 
45. AIR 1995 SC 922. 
46. AIR 1997 SC 645. 
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commitment. The Constitution commands justice, liberty, equality and 

fraternity, supreme values to usher in the egalitarian social, economic and 

political democracy. Social Justice, equality and of person are cornerstones 

of social democracy. The concept of" social justice" which the Constitution 

of India engrafted, consists of diverse principles essential for the orderly 

growth and development of personality of every person. 

In O.K. Basu v. State of West Bengal,47 the Court said: "Custodial 

Torture is the naked violation of human dignity and degradation which 

destroys, to a very large extent individual personality. It is calculated 

assault on human dignity and whenever human dignity is wounded, 

civilization takes a step backward-flag on humanity must on each such 

occasion fly half mast. 

In T.K.Gopal v. State of Karnataka/8 the Court rightly observed that it 

is a sad reflection on the attitude of indifference of the society towards the 

violation of human dignity of the ... sex crimes. We must remember that a 

rapist not only violates the victim's privacy and personal integrity, but 

... causes serious psychological as well as physical harm in the process. 

Rape is not merely a physical assault ... destructive of the whole personality 

of the victim. A murderer destroys the physical body of his victim, a rapist 

destroys the very soul of the helpless female. The Courts therefore, should 

take a great responsibility while trying an accused charges of rape. They 

must deal with such cases with utmost sensitivity. 

In Guruvayar Devaswom Managing Committee v. C.k.Rajan,49 The 

Courts probono publico granted relief to the inmates of the prisons, 

provided legal aid, directed speedy trial, maintenance human dignity and 

covered several other areas. Representative actions, pro bono publico and 

test litigations was entertained in keeping with the current accent on justice 

47. AIR 1997 SC 610. 
48. AIR 2000 SC 1669. 
49. AIR 2004 SC 561. 
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to the common man and a necessary disincentive to ... wish to by pass the 

real issues on the merits by suspect reliance on peripheral procedural 

shortcomings. 

In a recent case, the Supreme Court expressed the views that "Custodial 

violence, torture and abuse of police power are not peculiar to this country, 

but it is widespread. It has been the concern of international community 

because the problem is universal and challenge is almost global." The 

Universal Declaration of Human Rights in 1948 which marked the 

emergence of a worldwide trend of protection and guarantee of certain 

basic human rights stipulates in Article 5 that "No one shall be subjected to 

torture or to cruel, inhuman or degrading treatment or punishment" 

The Court further said: Article 21, which is one of the luminary provisions in 

the Constitution and is a part of the scheme for fundamental rights, 

occupies a place of pride in the Constitution. The article mandates that no 

person shall be deprived of his life and personal liberty except according to 

the procedure established by law. This sacred and cherished right i.e. 

personal liberty has an important role to play in the life of every citizen." 

The Bench consisting of justices Arijit Pasayat and A.K. Ganguly said 50
: 

Torture in custody flouts the basic rights of the citizens recognized by 

Indian Constitution and is an affront to human dignity. Police excesses and 

the maltreatment of detainees/under-trials prisoners or suspect tarnishes 

the image of any civilized nation and encourage the men in "Khaki" to 

consider themselves to be above the law and sometimes even to become 

law unto themselves. 

The Supreme Court also expressed that it is the duty of the judiciary to 

deal with such cases in a realistic manner and with the sensitivity which the 

common people deserve otherwise the common man may tend to gradually 

50. "Torture in Custody in an Affront to Human Dignity": Supreme Court, The Hindu, 
Sunday, gth Feb, 2009. 
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.. 

lose faith in the efficacy of the system of judiciary itself, which if it 

happens, will be a sad for anyone to reckon with"51 

51. Ibid . 
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