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INTRODUCTION 

Criminal justice administration, as an area of academic study and research, 

continues to be more or less a sub description of justice administration. 

Consequently, barring a few developed countries, the study and research 

on criminal justice have yet to receive wider academic attention and 

acceptance in spite of spiraling crime and criminal violence all over the 

world. Theoretical knowledge building for criminal justice administration 

involves a difficult and delicate exercise since it deals with crime which 

happens to be one of the most complex problems of modern civilization. 

Since the advent of human civilization the quest for peace, prosperity and 

development has become common to all mankind. Generally man lives in 

society for some values. Among the values man cherishes 'right' to self 

preservation as the important one. Man has some natural and inalienable 

rights, which any human being on this earth must enjoy. 1 

Contemporary era is the era of an individual where the cry is for the well 

being of an individual. The progress of mankind especially of a country is 

reflected by the living standards of its citizens and their life patterns. And 

all progress and prosperity seems insignificant if the individuals are not 

afforded a dignified way of life. 

The quality of a nation's civilization can be largely measured by the respect 

for the position and promotion of human rights. The theme of human rights 

is of universal concern and it cuts across all ideological, political and 

cultural boundaries. It is for this reason linkages between institutions 

relating to the protection of human rights between the countries are 

important. 

1. K. I.Vibhute. Criminal Justice, [1st Edition], 2004, Eastern Book Company, Lucknow, 
P.109. 

1 



However a clear concept of individual human rights was introduced in 

England in 17th century with the Bill of Rights, 1689. In 1690, John Cock 

championed the concept of inherent right of man. The American Declaration 

of Independence in 1776 included certain inalienable rights, i. e. right to 

life, liberty and pursuit of happiness. In the wake of French Revolution, the 

French Declaration on rights of man in 1789 confirmed the inalienable 

rights of liberty, property, security and resistance of oppression. Since 

then, started the increasing recognition of some natural and inalienable 

rights of man which he cannot be arbitrarily denied even in extreme times 

and this process has since continued. 2 

After the First World War, the world community for the first time realized 

the need to establish some institutional mechanism to protect and preserve 

the right of man. But the concept of human rights has grown recently after 

the horrors and worst kind of brutalization of human rights in the World 

War II, when man witnessed extreme forms of inhumanity, tyranny and 

total massacre of law and order, and an attempt to destroy the basic 

structure of human existence. 

Soon after the coming into force of the U.N. Charter on December 10th 

1948, the General Assembly of the United Nations adopted and proclaimed 

the Universal Declaration on Human Rights. The United Charter was the 

first International instrument which in unequivocal terms proclaimed 

"Universal respect for, and observance of human rights and fundamental 

freedoms for all without distinction as to the race, sex, language or religion 

.The United nation Charter has provided a constitutional basis on which the 

United Nations can bring about changes in the status of the individual vis

a-vis a new state Hence, the Universal Declaration on Human Rights and 

the entry into force of the of International Covenant on Human Rights along 

with the Optional Protocol to the International Covenant on Civil and 

2. Dr. Ashutosh, Rights of Accused, Edition 2009, Universal Law Publishing Company, 
Delhi, P. 146. 

2 



Political Rights mark the turning point in the international instruments that 

constitute a code of Human Rights and set an international standard for the 

protection and promotion of human rights in the criminal justice system. 3 

In India, the genesis of human rights can be found in Vedic Scriptures of 

Hinduism. The Vedas, the metrical religious works on the ancient Hindus, 

constitute the basis on which the Hindu law is built. 

However, recently, with the passage of time and increasing interaction with 

western civilization, the focus of the penologists, jurists, criminologists, and 

the government was shifted to the rights of the under trials and 

reformation of convicts and in victims. The human rights under Indian 

constitution in the context of criminal justice system are contained in 

Art.20, 21 and 22 of the Constitution. The right to equality under Art.14 

also strengthens the human rights. Art. 21 of the Constitution include 

other rights of under trial prisoner within its range amplitude. 

In the criminal justice system human dignity has been interpreted as a 

significant reform so far as the under trial prisoners are concerned. The rule 

of law has recognized in a number of instances on poor under trial 

prisoners rights that they must be treated like human being and their 

treatment even in the police custody or jail custody must conform to the 

basic standards of humanity and fairness, i.e. the assurance of custodial 

dignity. By realizing the problems of sufferings and sorrows, India has 

made the most serious efforts to enact the protection of Human Rights 

Act.1993, at national and state levels to protect and enforce the valuable 

human rights. 

However, the fact remains that there is a wide gap between theory and 

practice. All that is preached is not always put into practice and India is no 

exception. The denial of fundamental freedoms and human dignity by the 

3. K. I.Vibhute, Criminal Justice, [1st Edition, 2004], Eastern Book Company, Lucknow, 
P.109. 

3 



States creates the conditions of social and political unrest. It definitely sows 

the seeds of violence and conflict within and between societies and nations. 

Violation of human rights is a global phenomenon. The difference is only 

that of degree. Where the people in India in majority are illiterate, ignorant 

poor and exploited ones the violation of human rights are bound to be more 

but where the people are educated, advanced they are likely to be less 

prone to inhuman treatment and exploitations. India being a vast country, 

with greatest part of masses being poor, ignorant and illiterate, they are 

bound to suffer more atrocities and inhuman treatment at the hand of 

enforcement agency of the state. 

There is a deep concern at the growing incident of custodial crimes 

occurring in different part of the country. Complaints of abuses of power, 

and torture of suspects in custody by the police and other taw enforcing 

agencies having power to detain a person for interrogation in connection 

with investigation of an offence are, or wise. Of late, such complaints have 

assumed alarming dimensions projecting the incidence of torture, assault 

injury, extortion, sexual exploitation and death in custody. Compared with 

other crimes, and custodial crimes are particularly heinous and revolving as 

they reflect betrayal of custodial trust by police servant against the 

defenseless citizen. Custodial crime violates law, human dignity and human 

rights. 4 

Police brutality and misuse of authority is also common in many other 

countries of the world. Use of extra legal methods by the police has also 

been noticed even in advanced democratic countries. Police atrocities are a 

common feature of Indian scenario. The violations are committed under the 

shield of uniform and authority, between the four walls of police station, 

lock-up and prison, where the victims are totally vulnerable. Here we can 

4. Paramjit S. Jaswal and Nishita Jaswal, "Police Atrocities, Human Rights and Judicial 
Wisdom," Edited by B.P. Singh Sehegal, Human Rights in India: Problems and 
Perspectives,[ Edition 2004], Deep & Deep Publications, New Delhi. P. 208. 

4 



recalls the words of Mahatma Gandhi who wrote "It has always been 

mystery to me how men can feel themselves honored by the humiliation of 

their fellow feelings. Some of the common features of violation of human 

rights are the torture of arrested person, the disappearance of suspects 

who ought to have been in regular police custody and police station, and 

under trials denied in jail for years without trials. In India the Supreme 

Court has described adoption of extra legal methods and consequent 

violations of human rights by the police in strongest possible terms in many 

cases. In Kishore Singh v. State of Rajasthan 5
, the apex Court ruefully 

observed:-

"Nothing is moved cowardly and unconscionable than a person in police 

custody being beaten up, and nothing inflicts a deeper wound on 

constitutional culture than a state official running berserk regardless of 

human rights." 

Torture causes a traumatic experience to the victims and creates a deep 

wound in his psyche. It cannot easily be healed. Custodial torture is a 

naked violation of human dignity and it destroys the individual personality. 

So, the word torture today has become synonymous with the darker side of 

civilization. Reports on illegal detention, torture, custodial rape and 

encounter deaths occasioned by police and paramilitary forces shake up the 

nation's conscience and expose the country's human rights record to 

widespread criticism. 

There is a need to policing the police and to balancing the societal interest 

and individual rights vis-a -vis the law of confession and the right against 

torture, lists causes for public dissatisfaction with the police and offers a 

blueprint. An action plan is proposed by the Mallimath Committee, for 

developing a human rights friendly police by sketching the legislative 

framework assuming certain rights to individuals in the criminal process as 

5. AIR 1981 SC 625. 

5 



well as limiting the use of force by the police while exercising their 

investigatory power in the criminal justice delivery system. 

Police has also an important role in investigation and maximum amount of 

freedom is given to them to see that for want of power they do not fail in 

preventing crimes. Moreover, the police still now investigate the crime 

through traditional methods of investigation without adopting scientific 

method. A brief account of the principles and techniques of forensic science 

such as D.N.A. test, blood test, Serum test and their uses and limitation 

and constitutional validity as well as superiority over other normal 

serological method of identification is an important matter of consideration. 

Unequal status of women all over the world being offensive to human 

dignity and violative of human rights has emerged today as a fundamental 

crisis in human development. The fight against unequal taw and for equal 

status by women resulted in series of International Conventions. The right 

of women and child in custody and juvenile delinquent occupy an important 

field in dispensation of justice. Special care is required to be taken to 

protect the dignity not only of the women accused and juvenile delinquents, 

but also the victims of rape and other sexual offences. A great deal of 

judicial acumen is required in cases involving women and children. 6 

Another significant problem of criminal justice system is the crisis in the 

Indian prison system which is mainly caused by: 

1) Overcrowding of correctional homes 

2) Lack of proper training, skill and motivation of prison staff 

3) Internationalization of prison system. 

This work analyzes notable problems like overcrowding, inadequate 

provision for basic needs, torture, ill-treatment etc. The conditions of 

incarceration in Indian prison generally fall far short of the human rights 

standard. The national human rights commission has been highlighting 

6. Dr. Suresh V. Nadagoudar, "Judicial Contribution to Prison Reforms in India": 
I.B.R. Vol. XXXIII (1 TO 4)2006, P.43. 
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areas in prison administration that need immediate attention if the prison 

are to shed the stigma of being human warehouses and penal dustbins. 

Prison health services need to be streamlined. The contribution of Indian 

higher judiciary, which has been playing the role of the custodians of 

human rights and which time and again, has insisted that a prisoner does 

not cease to be a human being even after his conviction, in taking 

initiatives in securing the rights of prisoners and thereby humanizing prison 

administration in India is highly laudable. 

Particularly, in 21st century the Indian judiciary has widened the rights of 

under trial prisoner as well as that of the detenue. The Indian judiciary has 

interpreted different laws in the wide range amplitude to recognize the 

human rights in criminal justice system through the judicial decisions. It is 

imperative that the judicial officers keep themselves abreast with 

development of criminal law both by way of judicial decision, precedent and 

recent statutes, like Criminal Law (Amendment) Act 2005. A humble 

attempt to analyze the judicial decisions has been made in this study. 

Present thesis is divided into 6 chapters. Chapter I, introduces the subject 

and highlights some of the important issues involved therein and a brief 

survey of Epistemology of criminal justice system is been made. The 

meaning, concept and development of custodial dignity has been discussed. 

The Chapter II and III mainly concentrate upon the protection of accused 

and under trial prisoner in various International and National document 

respectively. Chapter IV deals with the different patterns of violation of 

human rights by police. The role of other functionaries in the existing 

criminal justice system has also been highlighted in this chapter. Chapter V 

shows the commendable role played by the judiciary in protecting custodial 

dignity as well as human rights of under trials and detenues. Moreover, the 

various case study of custodial violence has been discussed. In Chapter VI 

7 



attempt has been made to suggest various remedial measures, which 

would curb the brutal practice by the police. Moreover, the overall 

suggestion to reform criminal justice system has been made to protect the 

dignity of individual which is the basic needs of a civilized nation like ours. 

The hypothesis of this work is that although the Constitution of India and 

other laws for the Protection of Human Rights is existing for the protection 

of custodial dignity of the accused, the incidents of custodial death, torture 

and other human rights violation and violation of custodial dignity of the 

accused continues. The methodology used for this research is purely 

theoretical. Information has been collected from the Library of Jalpaiguri 

Law College, Jalpaiguri District Library, and Department of Law of 

University of North Bengal, Library of the WBNUJS at Kolkata and the 

Library of the Indian Law Institute at Delhi. Books, Articles from Journals 

and internet, Case laws, Reports of Committees and Commissions form the 

basis of this work. 

Recognition of inherent dignity and the equal and inalienable right of all 

members of the society in the foundation of freedom, justice, and peace all 

over the world .These development which led to the recognition of human 

right to dignity find place in the present work. 
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CHAPTER-I 

CUSTODIAL DIGNITY: MEANING, CONCEPTS AND 

EMERGING TRENDS 

All human beings have the rights to live with dignity at all times, regardless 

of their legal, social or political status. Human Rights are not gifts to be 

restored at the whims and fancies of anyone, nor a privilege, an act of 

grace or charity. Equity and justice are the heart of all human rights. Living 

with dignity and without fears are basic human needs. It includes adequate 

decent food, water and health, freedom from slavery, fair treatment under 

the law etc. these basic human needs and values are at the foundations of 

universal ideas of human rights. 7 

The term dignity is used in moral, ethical, and political discussions to 

signify that a being has an innate right to respect and ethical treatment. It 

is an extension of enlightenment-era beliefs that individual have God given, 

inviolable rights , and this is closely related to concepts like virtue, respect, 

self-respect, autonomy, human rights and enlightened reason. 8 

The word dignity has been derived from the Latin word 'dignitas' which 

denotes a quality of being worthy or honorable. It suggests a high rank or 

position of distinction in the community. Dignity means 'honor and 

authority: reputation'. Human dignity consists in man's ability to 

experience, self awareness and to their rationality. Rationality is not only 

the descriptive defining characteristics of human species but also the mark 

7. Go pal Subramanium, " Contribution of Indian Judiciary to Social Justice Principles 
Underlying the Universal Declaration of Human Rights," J.I.L.I. Oct- Dec. 2008. vol. 50. 
P. 593. 
8. Dr. Deepa Singh, Human Rights and Police Predicament, Edition 2002, J.C. Bangia 
Publications, New Delhi,l69. 
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of its highest and most noble achievements. 9 When one loses the ability to 

exercise his rational function, he has lost his humanness i.e. his essential 

dignity. Dignity means Maryada and maryada means behaving in a 

righteous manner. The epic Mahabharata defines maryada as that dignity 

which lies in righteous conduct and its characteristic is to control or to limit 

or to restrain. Bhavabhuti in his Uttar Ramcharitam has used the word; 

Bhinnamaryada signifying unrestrained action and Durmaryada which 

means wicked. In Panchatantra the word Amaryada has been used in the 

sense of not keeping one's action within the right way. The morality of 

Islam is based on concept of Haya which aims at inculcating a feeling of 

shyness in human nature and tries to develop it as a part of mans mental 

makeup so that it may serve as a strong mental deterrent against all civil 

Inclinations. 10 

Human dignity is the quintessence of human rights. This statement is easy 

to comprehend, even by a common man, and yet it is comprehensive 

enough to encompass all aspect of human dignity, which is essential for a 

life with dignity, the real purpose of recognizing human rights. It has been 

established that a distant linkage between human rights and human 

development, both of which share a common vision and have a common 

purpose. It is also no longer in dispute that the quality of governance in a 

country determines the degree of its respect for human rights and also for 

human development, which is determinative of the countries ranking and 

progress. 11 

Custodial dignity signifies the idea that when a person is in custody either 

in police or judicial custody, should be respected and must not be humiliate 

and maul his dignity by any law enforcement officials. The very idea of a 

9. Palok Basu,. Law Relating to Protection of Human Rights, [First Edition.2002], 
Published by Modern Law Publications, New Delhi.P.330 
10 Id.P.333. 
11. J. S. Verma,. Human Rights and the Judiciary, The New Universe of Human Rights, 
[2004 Edition] Universal law publishing Co. Pvt. New Delhi, P.71 . 
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human being in custody, save for protection and nurturing, is an anathema 

to human existence. The word custody implies guardianship and protective 

care. Even when applied indicate to arrest or incarceration, it does not 

carry any sinister symptoms of violence during custody. No civilized law 

postulates custodial cruelty-an inhumane trait that springs out of a 

perverse desire to cause suffering when there is no possibility of any 

retaliation, a sinister exhibition of superiority and physical power over the 

one who is empowered or a collective wrath of Hippocratic thinking. Dignity 

is an inalienable right of human being. A custodial dignity that precedes 

every human born-a dignity infused in the human system that must revolt 

against its non recognition. 

The attack on human dignity can assume any form and manifest itself at 

any level. It is not merely the negative privileges of a crude merciless 

display of physical power by those who are cast in a role play of police 

functioning, but also a move mentally lethal abuse of position when 

springing from high pedestals of power in the form of uncalled of insinuate, 

unjustified accusations, unjust remarks, menacingly displayed potential 

harm that can strike terror, humiliation and sense of helplessness that may 

last longer than a mere physical harm and which brook no opposition. 12 

The area of human dignity is one's sacred self and that field is quite apart 

and distinct from the field of considerations of rights and duties, power and 

privileges, liberties and freedom and rewards and punishment wherein the 

law operate. If a person commits any wrong, undoubtedly he should be 

penalized or punished, but is never necessary to humiliate him or maul his 

dignity as a human being. 13 

12 .. R. K. Abichandani, "Custodial Dignity", http://gujrat high court.nic.in, Visited on 
10.03.09 
13. Ibid. 
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Every person has inalienable dignity, duties and rights. Whatever social 

class one belongs to, every person is endowed not only with a living body 

but with an intelligent free and immortal soul. Whether this soul lives in the 

body of a worker at the bottom of a dark coal mine, or in the body of a 

well-fed financier living in the lap of luxury, does not matter: "In reality 

both of them have the same value. They have equal personal dignity, equal 

moral responsibility, the same eternal destiny, and both of them have been 

given earthly existence so that through truth, morality and religion they 

may strive for eternal life"14 

Dignity is universal concern. Its moral agenda is to attempt double kind of 

evaluation of the individual community on the one hand and the entire 

social formation on the other. Today various forces challenge the basic 

dignity of the people all over the world. To a large extent Globalization has 

played a role in undermining and destroying sources of dignity like 

autonomy, opportunity and rationality. Dignity has a critical relationship 

with caste, class race, religious and gender divisions. Women are 

objectified after all, in order to maintain dignity of a patriarchal society. Self 

perceptions are the heart of dignity, and they have to be combined with a 

recovery of truly democratic state. Employment, education, health, 

freedom from hunger, guaranteed livelihood, social security and related 

economic and social rights are crucial means of ensuring a dignified 

existence to all human beings. A perspective from the point of subalterns 

and the marginal is also important for ensuring minimum condition for 

dignity even in custody. Dignity means freedom to live peace, health and 

hope. 

In terms of the individual or the collective is assigns equal worth to all. 

Dignity has intrinsic value and hence is non- negotiable. For, the 

individual's participation in a community should by no means deny that 

14. Nadeem Bhatt ,Custodial Death in India, New Delhi,Thu,31 May2007, 
http://www .newstrackindia.com/newsdetails/23 5. Visited on 12.10.2009. 
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person of his or her sense of dignity or intrinsic value, which is fundamental 

and inalienable attribute he or she possesses as a human being. However, 

it is obviously recognized that the community also has rights, rights to 

honor and right to worthiness, value and qualities that result from the sum 

of those rights of the individuals that compose that society. 

The quest for human rights and human dignity is a phenomenon of 

contemporary life of universal dimensions and immense significance. The 

concept of human rights is a concept of world order. It is a determination 

for so structuring the world that every individual's human dignity is 

protected. International concern for human rights is not a modern 

innovation. It is in fact, heir to all the great historic movements for man's 

freedom to the enduring elements in the tradition of natural law and 

natural rights and in the most of the world's great religion and philosopher 

and findings of contemporary science about interrelations of simple respect 

for human dignity and other individual and community values. 15 

Human dignity is the core foundation of human rights. It is through the 

implementation of human rights that human dignity is protected. It is now 

widely understood and accepted that civil and political rights as well as 

economic social and cultural rights are indispensable and inter dependant16
. 

The right to human dignity of prisoners including convicts imposes a duty of 

the state to ensure that living conditions in every prison and allied 

institutions and compatible with human dignity in all respect such as 

accommodation, hygiene, sanitation food, clothing, medical facilities etc. It 

is a matter of deep anguish that conditions in Indian prison are chaotic and 

deplorable. 17 

15. Dr Deepa Singh, Human Rights and Police Predicament, [Edition2002], Published by 
J. C. Bangia, P.3. 
16. Ranbir Chandra, "Giving Credit to Human Dignity in Human Right"s: Human Rights 
Year Book 2007, Edited by Pravin.H.Parekh, Universal Law Co.Pvt.Ltd, Delhi P.169. 
17. Human Rights And Police, Distance Learning Post Graduate Program in Human 
Rights, 4E.3, Indian Institute ofHuman Rights, New Delhi, P.37. 
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The promotion and protection of human dignity is therefore an ideal 

programme of action of state to facilitate the personal development of 

human beings. It is also a legal moral and political necessity to enable state 

to discharge their solemn responsibility towards their subjects who have 

surrendered their sovereignty to the state. Such measures can be taken 

effectively in the most organized manner by the state. Left to individuals, it 

might even lead to anarchy endangering human dignity itself. 18 

The concept of custodial dignity has been originated keeping in view the 

increasing incidents of police brutality, torture and inhuman degrading 

treatment. Moreover, deplorable prison conditions compelled us to rethink 

the dignity of the detainee and prisoners. There are numerous cases where 

the police officers have misused theirs powers on the people and toyed with 

their lives. The police officers, who are regarded as the custodian and 

guardian of law, have acted in just the contrary manner and have failed to 

protect the basic right to life guaranteed by the Constitution. Custodial 

violence is aggravated and the fact that it is committed by persons who are 

supposed to be the protectors of the citizens. It is committed under the 

shield of uniform and within four walls of a police station or lock-up, 

ultimately the victim being totally helpless. 19 

Whenever human dignity is wounded, civilization takes a step backward. It 

is a calculated assault on human dignity. Custodial violence and abuse of 

police power is not only peculiar to this country but it is also widespread. It 

has been a concern of the international community because the problem is 

universal and the challenge is almost global. 20 

18.Ranbir Chandra, "Giving Credit to Human Dignity in Human Rights":Human Rights 
Year Book 2007, Edited by Pravin.H.Parekh, Universal Law Co Pvt.Ltd. P .170. 
19. http://www.thehindu.com/2006/02/07/stories/2006020705171300.htm, Visited on 
15.6.2008. 
20. Nadeem Bhatt, Custodial Death in India, New Delhi,Thu,31 May 2007, 
http:/ /www.newstrackindia.com/newsdetails/235. Visited on 12.10.2009. 
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Due to certain unscrupulous activities of a handful of police men, the 

esteemed image of police is getting vanished at the spread of knots. We 

see that the arrested persons, the under-trials and sentenced persons are 

treated in sub-humane conditions. The methods of torture adopted by the 

government officers involve gross forms of in-humanity. In recent years, 

third degree torture and custodial deaths have become an intrinsic part of 

police investigations and the injury inflicted on the prisoners is sometimes 

unbearable. No doubt, the police officers have contributed towards the 

maintenance of public order and their plans are also enforced with purity, 

activity, vigilance and description. But more often that, the police officers 

have been abused and condemned for torturing the public, particularly 

those who are in custody and detention, and inflicting injuries to their life 

and property. 21 

In almost every state there is an increase in frequency of deaths in 

custody, generally prescribed by the news papers as lock-up deaths. News 

papers almost every day carry report of assault, torture, rape and death of 

persons in police custody. This feature has attained such an alarming 

proposition that it is affecting the credibility of the rule of law and order and 

also the criminal justice system. Hence, there is an urgent need to examine 

the issue in depth to develop criminal jurisprudence for protecting dignity of 

the accused and also to make the police officers accountable for their acts 

or omissions. 

Custodial violence including torture and death in lock-ups strike a blow at 

the rule of law, which demands that powers of the executive should not 

only be divided from law but also the same should be limited by law. 

Despite the fact that we have detailed provisions to protect and safeguard 

21. Ibid. 
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the human rights of the people, we see that a steady process of 

devaluation of human dignity and personality is irresistibly advancing. 22 

The dignity of the human person reigns supreme in the realm of human 

rights and so the core of all human rights is respect for the individual. The 

society and the national system should signify that 'the human person has 

the right to be respected as a person, is subject of the right and is in 

possession of right'. That would make it essential for everyone to treat 

each other with respect as an individual and as one having equal rights-and 

without any discrimination. 

Human dignity is not a new concept in India. Our ancient texts are replete 

with examples where the importance of human rights for dignity and 

protection of individual are emphasized. In Ramayana there is an incident 

where lord Rama tells Sita: 'Rulers wield the bow so that there is no cry of 

helplessness. '23 This thought implies that the state power in India can be 

deployed for the sustenance of human dignity. It reflects ambitions of great 

modern Indian too. We can recollect the desire of Mahatma Gandhi-the 

Father of the Nation to work for wiping out every tear from every eye24
. 

Kautilya's Arthasastra25 has diagnosed that in the happiness of the subjects 

lies the happiness of the king, in their welfare, his welfare. The concept of 

Dharma has determined the rights, the duties and obligations of the rules 

as well as the ruled-the state and its subjects. Indians rich philosophies, its 

ancient culture and religious have cradled the worth of the individual, 

nursed human dignity and have cherished his inalienable right to life, 

liberty and pursuit of happiness. 

22. Nadeem Bhatt, Custodial Death in India, New Delhi, Thu,31 May,2007 
http://www .newstrackindia.com/newsdetails/23 5. Visited on 12.1 0.2009. 
23. Dr Deepa Singh, Human Rights and Police Predicament, [Edition 2002], Published by 
J. C. Bangia. New Delhi, P.153. 
24. Ibid. 
25. Ibid. 
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The conventional mentality of human dignity is partially found in the 

writings of Plato and Aristotle. As indicated by Plato, the concept of justice 

is an all encompassing 'Political virtue', so that the good society and just 

society are one and same. Plato basically used the word 'dikaiosyne', which 

usually translates as justice. The term 'Dekaiosyne' has possessed very 

wide meaning in ancient Greece. This term was often used to indicate 

'rectitude" or right conduct but this idea of justice draws our attention that 

people as a separate individuals can receive the treatment which is proper 

for them. Plato's justice is an entire virtue theory, where as Aristotle 

believes in egalitarian ideals of justice, where equality is main concern. 26 

All cultures have norms and traditions of acceptable behavior. In all 

religions, be they Hinduism, Buddhism, Islam and Confucianism, there is 

recognition of some principles and some common standards of behavior in 

human relations. Human rights constitute the result of peoples of 

aspirations, inspired to a large extent by the experience of individuals and 

struggles against arbitrary rule, sought to offer citizens fundamental 

freedoms that are basic guarantees against the arbitrary exercise of power 

by their state .The modern interest in human rights throughout the world 

and its concomitant description a universal concept has developed at a 

time when state and rulers in all regions have demonstrated their increased 

power to control or otherwise unilaterally affect the life of individuals. The 

proliferation of modern nation -state has led to the parallel growth of 

human rights. The universality of human rights is a clear reaction to the 

universality of the modern nation-state as the dominant form of political 

and social organization. The development of human reflect systematic 

26. Sharad D.Dave,J., "Giving Dignity to Human life", Human Rights Year Book 2007, 
edited by Pravin H Parekh, Universal Law Publishing Co.Pvt Ltd. P. 157. 
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attempt to enshrine human rights as a fundamental constituent and guiding 

principles for newly emerged nations. 27 

Human dignity being the right of everyone, has assumed great significance 

at the individual, group, national, and international levels. State denials, 

blatant violations of human rights, occurring in any part of the globe 

invariably reverberates and alert the rest of the world community. 

Uninfringement enjoyment of human rights would only remain as an illusion 

unless human rights are brought under the protective umbrella of the 

organized state and effective instruments are created for redressal of 

grievances relating to human rights. 

The concept of human dignity as natural rights have been reflected in many 

documents such as an American Declaration of independence of 1776 which 

states that we take these truth to be self-evident, that all men are equal, 

and that they are endowed by their creator with certain in alienable rights, 

that among these are life, liberty and the pursuit of happiness. 

Article 1 of the French Declaration of the rights of men and Citizens states, 

all men are born and remain free and equal in their rights. The ideas are 

confirmed in the legally binding UN Charter, which stipulates in its 

preamble to affirm faith in fundamental human rights in the dignity and 

worth of of the human person in the equal rights of men and women and 

nations large and small. 

The Magna Carta of 1215, the common land principles of due process and 

the writ of habeas corpus which were given clear expression in the 1689 Bill 

of Rights led to the development of fundamental civil rights. 

The Charter of the United Nations 1945 has declared that faith in 

fundamental human rights and the dignity and the worth of the human 

person and the equal rights of men and women are vital to humanity as a 

whole. The Universal Declaration of Human Rights 1948, adopted and 

27. J. S. Verma, Human Rights and the Judiciary, the New Universe of Human Rights 
[2004 Edition] Universal law Publishing Co. Pvt. New Delhi. P.71. 

··.,! 
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proclaimed by the General Assembly Resolution 217A (III) OF lOTH 

December, 1948 declared in the preamble that recognition of the inherent 

dignity and of the equal and inalienable rights of all members of human 

family is the foundation of freedom, justice and peace in the world. Article 

1 proclaimed that all human beings are born fee and equal, in dignity and 

rights. In Article 3 it proclaimed that everyone has the right to life, liberty, 

and security of person, and in article 5 that no one shall be subjected to 

torture or to cruel, inhuman or degrading treatment or punishment. The 

presumption of innocence of a person charged with a penal offence until 

proved guilty as contained in Article ll(a) is meant to insulate him against 

any high handed treatment by the authorities dealing with him in the 

matter28
• 

Article 7 of the International Covenant on civil and Political Rights, 1966 

adopted by the General Assembly resolution dated 16th December, 1966 

covenanted that no one shall be subjected to torture or to cruel, inhuman 

or degrading treatment or punishment. Under Article 10 of the said 

covenant all person s deprived of their liberty shall be treated with 

humanity and with respect for the inherent dignity of the human person 

and the accused person shall, save in exceptional circumstances, be 

segregated from convicted persons and shall be subject to separate 

treatment appropriate to their status as un-convicted persons. The 

minimum guarantees to which everyone charged with a criminal offence, is 

entitled in full equality covenanted in Art.14(3), inter-alia, provide that no 

one shall be compelled to testify against himself or to confess guilt, which 

obviously will rule out use of force of any kind on a person accused of any 

crime. 

28. "Everyone charged with a penal offence has the right to be presumed innocent until 
proved guilty according to law in a public trial at which he has had all the guarantees 
necessary for his defense." 
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The American Convention of Human Rights 1969 which came into force in 

July, 1978, declares under Article 4(1) that everyone has the right to have 

his life respected and this right shall be protected by law. Under Article 5, 

the right of every person to have his physical, mental, and moral integrity 

respected is recognized and it is covenanted between the states who are 

the parties to this convention that no one shall be subject to torture or to 

cruel, inhuman, or degrading punishment or treatment and that all persons 

deprived of their liberty shall be treated with respect for the inherent 

dignity of the human person. Right to human treatment recognized by 

Article Scan not be suspended even in time of war, public danger, or other 

emergency situation, as declared in Article 27 of the Convention. 

In Law v. Canada29 the importance of human dignity was described in the 

as "Human dignity means that an individual or groups feels self respect and 

self worth. It is concerned with physical and psychological integrity and 

empowerment. Human dignity is harmed by unfair treatment promised 

upon personal traits or circumstances which do not relate to individual 

needs, capacities or merits. It is enhanced by Jaws which are sensitive to 

the needs, capacities and merits of different individuals, taking into account 

the context underlying their differences. Human dignity is harmed when 

individual and groups are marginalized, ignored and devalued and is 

enhanced when laws recognize the full place of individuals and groups 

within Canadian society." 

In Hyde v. Hyde and Woodmansee, 30 the protection of human dignity 

and equality was recognized in the context of Canadian social structure. 

The Ontario Human Rights Code, also recognizes the importance of 

protecting the dignity of all persons. The Preamble affirms that" the 

inherent dignity and the equal and inalienable rights of all members of the 

human family is the foundation of freedom, Justice and peace in the World" 

29. (1990) 1 SCR 497, at 530. 
30. (1866) LR lP &D 130. 
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It states: it is public policy in Ontario to recognize the dignity and worth of 

every person and to provide for equal rights and opportunity without 

discriminating that is contrary to law, and having as its aim the creation of 

a climate of understanding and mutual respect for the dignity and worth of 

each person so that each person feels a part of the community and able to 

contribute fully to the development and well being of the community and 

province. 

In expanding the scope of human dignity as well as the enumerated rights, 

'penumbra' doctrine was enunciated by Douglas J, in Griswold31 case and 

this doctrine was followed by our Supreme Court." .... specific guarantees in 

the Bill of Rights have penumbras, formed emanations from those 

guarantees that help them life and substance." 

In kent v. Dullas32 it was observed that "since the right to life includes the 

right to live with human dignity, every acts which offends against or 

impairs human dignity would constitute deprivation of this right to live." 

In Hudson v. McMillan, 33 the United Nations Supreme Court was required 

to decide whether the use of excessive physical force against a prisoner 

may constitute cruel and unusual punishment even when the inmates does 

not suffer injury. This question was answered in affirmative by majority of 

7:2. 

In Munn v. Illinois34, Field,J. spoke that "By the term 'life' as here used 

something more is meant than mere animal existence. The inhibition 

against its deprivation extends to all those limbs and faculties by which life 

is enjoyed." 

31. Griswold v. Connecticut, (1965) 381 US 479. 
32. (1957) 357 us 116. 
33. 403 us 1. 
34. 94 U.S. 113. 
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Similarly, in Rhodes v. Chapman,35 the United Nations Supreme Court 

was concerned with a convicted prisoner and examined the question 

whether overcrowding constituted cruel and unusual punishment. It did not 

read any violation of the eighth amendment as there was no evidence that 

double-ceiling had inflicted "unnecessary or wanton pain or was grossly 

disproportionate to the severity of the crimes warranting imprisonment". 

Respect for human dignity is thus not a matter for any deep in axiology for 

an estimate of comparative value in ethical, social or an aesthetic problem 

but a matter of acknowledging a simple truth already recognized by our 

National document when its opening chant exudes the cultural nobility of a 

fraternity that assures the dignity of individual. India's solemn resolution

contained in its Preamble to the Constitution is the eloquent expression of 

the nation's commitment to assure the dignity of the individual and to 

secure to all" justice, social, economic and political, Liberty of thought of 

expression, belief, faith and worship, Equality of status of opportunity. The 

notion of human rights- though the term 'human rights' has not been 

directly adopted in the Constitution-is not foreign to India or inconsistent 

with its culture and traditions. 

The Constitution of India contains chapter relating to Fundamental Rights 

and Directive Principles of State policy which ensure protection of dignity 

and equality inherent in all human beings. They are pledged to promote 

and encourage respect and observance of human rights and fundamental 

freedom of all groups of people. The purpose, object and aim of the 

Universal Declaration of Human Rights 1948 are pragmatically incorporated 

in Indian Constitution. 

Article 21 is the heart of the Constitution of India. The basic structure is 

propound to save the basic features which include the right to life and 

personal liberty to all people. It is well-settled by the repeated 

35. (1981) 452 us 337. 
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pronouncements of the Apex Court that the right to life enshrined in 

Article21 is not mere survival and existence; it guarantees a right of 

persons to life with human dignity. Therein are included all the aspects of 

life which go to make the person's life meaningful, complete and worth 

living. In the case of Maneka Gandhi v. Union of India,36 it was laid 

down that the procedure contemplated by Article 21 must answer the test 

of natural justice. The expression 'life' in Article 21 does not and cannot 

merely be physical or animal existence. The right to life includes the right 

to live with human dignity. 

Further, it is laid down in Shantistan Builders v. Narayan Khima Lal, 37 

in considering the width and ambit of Article 21 the right to life would take 

within its sweep, the right to food, the right to clothing, the right to decent 

environment and reasonable accommodation to live in. In the case of 

Board of Trustees of the Port of Bombay v. Dilipkumar R. 

Nandkarni, 38 the Apex Court has recognized the right to reputation as a 

fact of right to life of a citizen under Article 21 of the Constitution. 

It is the fundamental right of every one in this country to live with dignity 

and free from exploitation. This has been assured as the interruption of 

Article 21 by the Apex Court in Franicis Coralie Mullin39 case. This right 

to live with human dignity enshrined in Article 21 derives its life-breath 

from the Directive Principles of State Policy and particularly clauses (e) and 

(f) of Article 39 and Article 41 &42 and at the least, therefore, it must 

include protection of health and strength of workers, men and women, and 

of the tender age of children against abuse, opportunities an facilities for 

children to develop in a healthy manner and in conditions of freedom and 

dignity, educational facilities, just and human conditions of work and 

36. 1978 (SCC) 248. 
37.1990 (SCC) 520. 
38. (1983) 1 sec 124. 
39. AIR 1981 SC 746. 
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maternity relief. These are the minimum requirements which must exist to 

enable a person to live with human dignity. 

The Court observed: The right to life enshrined in Art. 21 can not be 

restricted to mere animal existence. It means something much more than 

just physical survival. The right to life includes the right to live with human 

dignity all that goes along with it, namely, the bare necessaries of life such 

as adequate nutrition, clothing and shelter over the head and facilities for 

reading, writing and expressing oneself and in diverse forms, freely moving 

about and mixing and commingling with fellow human beings."40 

The Court also observed that the right of a detenu to consult a legaladvisor 

of his choice for any purpose not necessarily limited to defense criminal 

proceeding but also for securing release from preventive detention or filling 

a writ petition o prosecuting claim or proceeding, civil or criminal, is 

obviously, included in the right to live with human dignity and is also 

personal liberty and the detenu can not be deprived of this right nor can 

this right of detenu be interfered with in accordance with reasonable, just 

and fair procedure established by a valid law. 

The Court further observed : " If any prison regulation or procedure laid 

down it regulating the right to have interviews with members of the family 

and friends is arbitrary or reasonable, it would be liable to be struck down 

as invalid as being violative of Article 14 and 21." 

The Supreme Court observed the following in Charles Sobraj v. Supdt. 

Central Jail, Tihar. "41 Imprisonment does not spell farewell to 

40. Francis Coralie Mullin v. Administrator Union Territory of Delhi, AIR 1981 SC 
746. 
41. AIR 1978 SC 1514. 
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fundamental rights although, by a realistic re-appraisal, courts will refuse 

to recognize the full panoply of part III enjoyed by a free citizen. Art. 21 

read with 19(1) (d) and (5), is capable of wider application than the 

Imperial mischief which gave it birth and must draw its meaning from the 

evolving standards of decency and dignity that mark the progress of a 

mature society. Fair procedure is the soul of Art. 21, reasonableness of the 

restriction is the essence of Art. 19(5) and sweeping discretion 

degenerating into arbitrary discrimination is anathema of Art. 14. 

Constitutional koruna is thus injected into incarcerator strategy to produce 

prison justice". 

The Court further said: Moreover the rights enjoyed by prisoners under 

Arts. 14, 19 and 21, though limited, are not static and will rise to human 

heights when challenging situations arise' 

No state, neither the Central Govt., has the right to take any action which 

will deprive a person of the environment of basic essentials. In 

Confederatin of Ex-servicemen Assns. v. Union of India, 42 the Apex 

Court has taken a view that medical facilities to ex-serviceman are also 

necessary part of their right to live . Thus the right to life guaranteed 

under Article 21 embraces within its sweep not only physical existence but 

also quality of life which includes living with human dignity. 

In Sunil Batra v. Delhi Aadministration, 43 the Court said that the 

treatment of a human being which offends human dignity, imposes 

avoidable torture and reduces the man level of a beast would certainly be 

arbitrary and can be questioned under Art. 14. 

42. (2006) s sec 21. 
43. AIR 1978 SC 1675. 
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In Kishor Singh Ravinder Dev v. State of Rajasthan, 44 the Court 

observed that "Human dignity is a dear value of our Constitution not to be 

bartered away for mere apprehensions entertained officials". 

The Court further observed that it is obvious that poverty is a curse 

inflicted on large masses of people by our large masses of people by our 

malfunctioning socio economic structure and it has the disastrous effect of 

corroding the sole and sapping the moral fibre of a human by Robbing him 

of all basic human dignity and destroying in him the higher values and the 

finer susceptibilities to make up this wonderful creation of god upon earth, 

namely, man. 

In Consumer Education and Research Centre v. U.O.I.45 The Apex 

Court was of the vie that Right to life includes protection of the health and 

strength of the worker is a minimum requirement to enable a live with 

human dignity. The Court further observed that the right to human dignity, 

development of personality, social protection, right to rest and leisure are 

fundamental human rights to a workman assured by the Charter of Human 

Rights, in the Preamble and Art. 38 and 39 of the Constitution. 

In Air India Statutory Corporation v. United Labour Union, 46 the 

Court observed that the Preamble and Article 38 of the Constitution 

envision social justice as the ach to ensure life to be meaning livable with 

human dignity. Jurisprudence is the eye of law giving an insight into the 

environment of which it is the expression. It relates the law to the spirit of 

the time and makes it richer. Law is the ultimate aim of every civilized 

society, as a key system in a given ea, to meet the needs and demands of 

its time. Justice; according to law, comprehends social urge and 

44. AIR 1981 SC 625. 
45. AIR 1995 SC 922. 
46. AIR 1997 SC 645. 
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commitment. The Constitution commands justice, liberty, equality and 

fraternity, supreme values to usher in the egalitarian social, economic and 

political democracy. Social Justice, equality and of person are cornerstones 

of social democracy. The concept of" social justice" which the Constitution 

of India engrafted, consists of diverse principles essential for the orderly 

growth and development of personality of every person. 

In O.K. Basu v. State of West Bengal,47 the Court said: "Custodial 

Torture is the naked violation of human dignity and degradation which 

destroys, to a very large extent individual personality. It is calculated 

assault on human dignity and whenever human dignity is wounded, 

civilization takes a step backward-flag on humanity must on each such 

occasion fly half mast. 

In T.K.Gopal v. State of Karnataka/8 the Court rightly observed that it 

is a sad reflection on the attitude of indifference of the society towards the 

violation of human dignity of the ... sex crimes. We must remember that a 

rapist not only violates the victim's privacy and personal integrity, but 

... causes serious psychological as well as physical harm in the process. 

Rape is not merely a physical assault ... destructive of the whole personality 

of the victim. A murderer destroys the physical body of his victim, a rapist 

destroys the very soul of the helpless female. The Courts therefore, should 

take a great responsibility while trying an accused charges of rape. They 

must deal with such cases with utmost sensitivity. 

In Guruvayar Devaswom Managing Committee v. C.k.Rajan,49 The 

Courts probono publico granted relief to the inmates of the prisons, 

provided legal aid, directed speedy trial, maintenance human dignity and 

covered several other areas. Representative actions, pro bono publico and 

test litigations was entertained in keeping with the current accent on justice 

47. AIR 1997 SC 610. 
48. AIR 2000 SC 1669. 
49. AIR 2004 SC 561. 
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to the common man and a necessary disincentive to ... wish to by pass the 

real issues on the merits by suspect reliance on peripheral procedural 

shortcomings. 

In a recent case, the Supreme Court expressed the views that "Custodial 

violence, torture and abuse of police power are not peculiar to this country, 

but it is widespread. It has been the concern of international community 

because the problem is universal and challenge is almost global." The 

Universal Declaration of Human Rights in 1948 which marked the 

emergence of a worldwide trend of protection and guarantee of certain 

basic human rights stipulates in Article 5 that "No one shall be subjected to 

torture or to cruel, inhuman or degrading treatment or punishment" 

The Court further said: Article 21, which is one of the luminary provisions in 

the Constitution and is a part of the scheme for fundamental rights, 

occupies a place of pride in the Constitution. The article mandates that no 

person shall be deprived of his life and personal liberty except according to 

the procedure established by law. This sacred and cherished right i.e. 

personal liberty has an important role to play in the life of every citizen." 

The Bench consisting of justices Arijit Pasayat and A.K. Ganguly said 50
: 

Torture in custody flouts the basic rights of the citizens recognized by 

Indian Constitution and is an affront to human dignity. Police excesses and 

the maltreatment of detainees/under-trials prisoners or suspect tarnishes 

the image of any civilized nation and encourage the men in "Khaki" to 

consider themselves to be above the law and sometimes even to become 

law unto themselves. 

The Supreme Court also expressed that it is the duty of the judiciary to 

deal with such cases in a realistic manner and with the sensitivity which the 

common people deserve otherwise the common man may tend to gradually 

50. "Torture in Custody in an Affront to Human Dignity": Supreme Court, The Hindu, 
Sunday, gth Feb, 2009. 
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.. 

lose faith in the efficacy of the system of judiciary itself, which if it 

happens, will be a sad for anyone to reckon with"51 

51. Ibid . 
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CHAPTER-II 

ROLE OF THE FUNCTIONARIES IN CRIMINAL 

JUSTICE SYSTEM IN PROTECTING CUSTODIAL 

DIGNITY 

Administration of justice is one of the most essential functions of a state. 

The transformation of the police state into a welfare state has changed the 

role of the state into both prevention of commission of crime as well as a 

protector of its subject/people's dignity, life and human rights. The principle 

of rule of law is the bedrock upon which the constitution of a nation is built. 

The changing attitude of the society from deterrent and retributive 

punishment to reformative punishment is a reflection of the changed role of 

the State. The cumulative effect of such basic transformation of state's 

attitude towards crime is a society that shuns all forms of atrocities and 

brutalities and takes a holistic approach to human life and dignity. 52 

Although it is the duty of the functionaries of the criminal justice system to 

ensure that those who undermine the societal harmony by committing 

offences of any kind do not go unpunished, they must also protect the 

human rights of those who come in contact with them. This calls for a fine 

balancing of individual human rights and social interests while combating 

crime. 53 

52. Sujit Biswas, Custodial Violence and Role of Police, A Paper Presented at the 

National Seminar on "Protection of Human Rights and the Role of law Enforcement 

Officials, 2001, at Department of Law, University ofNorth Bengal. 

53. K.I.Vibhute, Criminal Justice, "A Human Rights Perspective of the Criminal Justice 

Process in India" J.I.L.I. Vol. 49, 2007. 
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The criminal justice system is an apparatus that a government employs to 

enforce standard of conduct required by that government of people subject 

to its authority. It is consciously contrived and deliberately implemented 

mechanism of formal control that has been brought into increasing play in 

attempts to deal with crime paradox. The system represents a continuum 

of three separate, but interlinked and interdependent subsystems: police, 

prosecution, courts and corrections, each with their specific tasks, 

procedures and philosophy. The system undertake law enforcement by 

launching prosecution of the persons apprehended by the police for violent 

conduct, adjudicates upon the question of their innocence or guilt, 

administers punishment if needed, and provide for the correction and 

rehabilitation of the persons adjudged legally guilty. In its manifold 

functions the system peruses vigorously the protection and preservation of 

social interests through the prevention and control of crime and 

delinquency. 54 

Proper Administration of justice is a must for every democracy to succeed. 

It is encouraging to see that now a day, stating from politician to common 

people all are expressing their concern about their proper Administration of 

justice and the media is also not lagging behind in this respect. But 

unfortunately no concrete result has yet been achieved. 55 

Human Rights are generally manifested in the individual and collective 

being of the people with liberty and equality and their concomitant 

attributes. The contentment of Human Rights obviously came to be 

developed with the development of society. Particular with respective 

54. S.P. Srivastave, "Criminal Justice Administration in India," Indian Journal of 
Criminology, Vol.15, 1987(July) P.95 
55. Sadhan Kumar Gupta, "Administration of Criminal Justice - Basic Problem that 
Require Immediate Attention, An article Published in Platinum Jubilee Celebration, 
2006, Bar Council of West Bengal. P. 77. 
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representative governments having constitutional norms for governance 

consequently, preservation of basic rights of the people became a basic 

norm of governance. 56 Since it is the state which came to be entrusted with 

power to govern, the basic fundamental right came to be jealously guarded 

the state power and the functionaries of the state. The international 

concern in this respect culminated in the charter of the United Nations as 

"to reaffirm faith in fundamental human rights and to promote social 

progress and better standards of life in larger freedom."57 and in the 

universal declaration of human rights as "everyone has the right to life, 

liberty and security of persons". 58 Subsequently, the international 

covenant, on economic, social and cultural rights and civil and political 

rights of 1966 provided specific guarantees in their respect. The declaration 

on the rights to development on the right to development (1986) directing 

the states to eliminate the violations of human rights and making 

development as the basis for promotion of human rights broadened their 

area. There are other documents like the constitution, the protection of 

human rights Act 1993 etc in this respect. 

Maintenance of law and order is a primary task vested with the executive. 

The state cannot remain aloof from allowing the people to enjoy freedoms 

absolutely. To maintain order and peace in society and to prevent, detect 

and control crime, the state provides its law enforcement machinery, 

particularly the police, with wide ranging powers. If used arbitrarily, these 

powers could impinge on the dignity and liberty of the individual. To 

preserve human rights of the citizens, it becomes necessary to build in 

56. Vijay Kumar,"Human Rights and the Criminal Justice System, C.I.L.Q.,Vol. XVI, 

2003, P.397. 

57 .The Preamble ofU.N Charter 1945. 

58 "Everyone has the right to life, liberty, security or person." 

32 



safeguards in the criminal justice Administration. Presently, it is a great 

question whether the state of the common people at the hand of the police 

is safe from being frequent violation or not. 59 

However, it is a common perception that administration of criminal justice 

in our country is deteriorating day by day and laymen are losing faith in the 

entire system due to obvious reasons. It is therefore; repeatedly felt that 

there is an urgent need to review the entire criminal justice system, 

especially investigation of crime by the police and the prosecuting 

machinery due to which conviction rates are declining at a very rapid pace. 

This has also been attributed to the lack of continuous and effective co

ordination amongst the law enforcement agencies, i.e. the police, 

magistracy, judiciary and correctional administration in general, and the 

police and prosecuting agencies in particular.60 

The institution of police existed in various form ever since the origin of 

civilization. It was formed with the purpose of saving the society, from law 

breakers and to maintain peace in the society. Police has been assigned 

many roles, to act upon the same so as to promote the public order, 

investigate crime, to arrest persons accused in the offences and to 

participate in successive legal proceedings coupled with law, to know the 

problem and situation which are likely to affect the commission of crime 

etc. 61 

59. Dr. S.Subramanian, Human Rights International Challenges, [1st Edition, 2004], Manas 

Publication, New Delhi, P. 222. 

60 K.I. Vibhuti, Criminal Justice, [1st Edition, 2004], Eastern Book Company, Lucknow, P. 

142. 

61. Prof. K.P .S.Mahalwar, Maintenance of law and order and role of police, paper presented in 

National Seminar on "protection of human rights and the role of law enforcement 

officials"2001.At Department of Law, University ofNorth Bengal University. 
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The police came into existence in a society as the repository of the security 

and penal functions of the state. In the old tribes and kingdoms the chief, 

sometimes elected or the king, generally hereditary, exercised these 

function by protecting the citizens from external aggression and internal 

disorder through his armies and a network of spies as well as by dealing 

with wrong doers through a system of rough and ready justice. The birth of 

police man started emerging from his savage animal hood and using his 

power of reasoning and thought released the need for self improvement 

and the benefit of family and corporate life. 62 

The term police, according to oxford dictionary, means "a system of 

regulation for the preservation of order and enforcement of law: the 

internal government of a state" viewed from this angle, a police man is "a 

person paid to perform, as a matter of duty, acts, which, if he were so 

minded, he might have done voluntarily. The new lexicon Webster's 

Dictionary of the English language provides inter alia, the meaning of police 

as "any body of people whose job is to keep order and enforce regulations" 

as well as, "a department of government responsible for the preservation of 

public order, detection of crime and enforcement of civil law."63 

To the modern mind, the term police denote the idea of a body of civil 

officials charged with suppressing crimes and public disorders, and 

regulating the use of the high ways. The term police power means the 

strength of the state, which regulates the moral, sanitation, safety and the 

public order. Police functions is the Act of doing these things or getting 

them executed in the prescribed manner and mode. 

62. Dr.Deepa Singh, Human Rights and Police Predicament, [1st Edition, 2002], J. C. Bangia 

Publication, Delhi, P. 56. 

63. Id. P .56. 
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Role of police in Ancient India: 

The concept of the role of law and the administration of justice has been 

known to exist in India ever since the Vedas came to be recognized as the 

very epitome of dharma. The Rig Veda makes a specific mention of thieves 

and robbers. This concept of crime was further developed by Manu. In fact 

Manu Smiriti was the first exposition of the Indian legal system, and 

proclaimed the fundamental law governing social relations. Balmiki's 

Ramayana gives us glimpses of policemen on petrol duty, guards and 

spies. 64 

In Arthasastra of Kautiliya65 , which is believed to have been written about 

300 BC, there is a detailed and fascinating description of the use of spies in 

the criminal administration. Kautilaya advised the king to have his spies 

controlled by reliable and capable ministers. It is possible that no modern 

CID in any country has never so highly organized as the system of 

espionage described by Kautilaya. 

Between the days of Mourayas and their immediate successors and 

Mohamadan invasions, we catch practically no glimpses of police in India. 

Fa Hien and Hiuen Tsiang make no mention of police in their account of 

their travel in India although he mentions that he was several times robbed 

by footpaths. Following the break up of the Hindu empire, the Afgan and 

Mugal rules, who followed in quick succession, introduced their own 

concepts of police administration in India.66 

Role of Police in Pre and Post British Period: 

The state structure of the criminal justice system connoting the criminal 

law and its implementing machinery - mainly the police in our country is a 

legacy of the British and it obviously has the colonial roots. The criminal 

64. Id. P. 59. 

65. Ibid. 
66. Id. P. 59. 
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justice system of Muslims rulers' prevalent before British system was in a 

chaotic state and the British, from the very beginning of their arrival in 

Surat, tried to develop their own system. They felt a need to have a 

systematic legal system started the reformative process through the law 

commission resulting in the codified laws and the hierarchy of courts. The 

draft of the penal code prepared by the first Law Commission in 1837 was 

enacted in 1860. The Criminal Procedure Code came in 1861 and the 

Evidence Act in 1872 with revision and reenactment of the criminal 

procedure code the same year. The amending and consolidating process 

brought forth. Firstly, the Criminal Procedure Code 1882 and ultimately the 

Criminal Procedure Code 1898 which remained operational for three 

quarters of a century including two and a half decades even after 

independence of the country from the British Rule. The code obviously 

contained colonial norms for prevention, investigation, arrest and trial of 

offences, bails and bonds, the hierarchy of criminal courts and the appellate 

procedure etc. The police system is structured through the Police Act, 

1861.67 

Role of Police under Indian Constitution and other Statutory 

framework: 

The achievement of the noble goals of the Indian constitution as reflected 

in its permeable are almost entrusted to their organization. Their duties are 

intimately connected with the honor, life and property of the people and to 

safeguard the unity and integrity of the nation. And thus, the police 

organization is a key stone in the structure of our government and has 

successfully proved to be the strongest pillar of our democratic system. For 

67. Vijay Kumar," Human Rights and the Criminal Justice System in India," C.I.L.Q. 2003, P. 

401. 
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interest of peace loving citizens of the society and to maintain internal 

peace, the law enforcing agency while acting in good faith at times exceeds 

its limits and violates human rights. The irony is that police is criticized on 

both sides, i.e. if the police action is strong, there is criticism of excess use 

of power and in case of timid action, and there is criticism of the inaction of 

failure of the agency to control the crime. 68 

The quality of a nation's civilization can be largely measured by the 

methods it uses in the enforcement of criminal law. The horizon of human 

rights is expanding day by day. At the same time, the crime rate is also 

increasing. The courts had been receiving complaints about violation of 

human rights because of indiscriminate Arrests. A realistic approach has 

been made in this direction by embodying Article 22 of Indian constitution 

as one of the fundamental rights. It is part of personal liberty that 

protection is provided to person who are arrested and detained in certain 

cases by authorities. Moreover, Article 22(1) and 22(2) provides the 

protection to the individual against the act of the executive or other non 

judicial authority. The Supreme Court observed, in the case of Madhu 

Limaye,69 that whenever Article 22(1) is not complied with, the petitioner 

is entitled to a writ of habeas campus directing his release. An order of 

remand cannot care the constitutional infirmity. In O.K. Basu v. State of 

West Bengal, the Supreme Court took serious note of custodial violence 

and death in police lock-up. It laid down various guide lines to be followed 

in all cases of arrest or detention. Moreover, the Supreme Court laid down 

certain guide lines governing the arrest of a person during investigation in 

Joginder Kumar v. State of U.P. 70 The judgment intended to strike a 

balance between the need of the police on one hard and on the other the 

68 Polok Basu, Law Relating to Protection on Human Rights, [ 2nd Edition 2007], Modem law 

Publishers, New Delhi. P. 897. 

69. Madhu Limaye v. Ved Murti, AIR 1971 SC 2481. 
70. AIR 1994 SC 1349. 
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' 

protection of human rights of citizens from oppression and injustice at the 

hands of the law enforcing agencies. 

Another important aspect of the criminal justice is the lack of public 

support. The criminal justice subsystems operate with little co-operation of 

the people they serve. There is not a very little evidence of public co

operation being available to the system, nor are there any hopeful signs of 

getting it in the near future. The lack of public confidence and support is 

mainly due to public ignorance of the system and its too complicated 

working. The recent researches in the field of criminal justice system have 

laid bare the fact that public does not know much about the rational 

underlying the operational context of the criminal justice system and the 

information that public possess borders into rudimentary knowledge of 

what the police, courts and correctional institutions do in public gaze. The 

nature of criminal justice machinery is such that it operates under a thick 

wall of secrecy, and as such the public does not know much about the 

purpose and significance of all those methods and techniques that the 

system employs in achieving its desired purposes or goals. The public's 

ignorance leads to the public insensitivity about many of the serious 

maladies of the system. The functionaries of the criminal justice system are 

to be claimed for this state of affairs. Increased with any kind of public 

criticism and possessed by a short sighted desire to protect the system 

from a real or imaginary criticism, the system operators have not yet made 

any significant effort to educate, enlighten or involve the people in many of 

their programs and activities. Consequently the public looks at the system 

with a jaundiced eye, disfavoring any meaningful co-operation to the 

system endeavors. 71 

71. S.P. Srinivasan, "Criminal Justice Administration in India; Issue and Perspective," 

International Journal ofCriminology, 1987, July, Vol. 15, P. 99. 
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No doubt, guidelines are prescribed by the Code of Criminal Procedure, 

1973 and the Police Act 1861 as well as the police manual of various states 

as to how the police must respond to the call of their duties and how their 

work culture should reflect the constitutional spirit. In addition to the 

mandated legal prescriptions, there is also the internationally accepted 

code of conduct for law enforcement officials, well echoed in the 

endorsement of the code of conduct a~opted by the conference of the 

Heads of the police organization of various state of India, in 1960. This is 

the model code of conduct for police man, which inter alia are: -

1. The police must bear faithful allegiance of the constitution of India 

and respect and uphold the rights of the citizens as guaranteed by it. 

2. The police is essentially a law enforcing agency. They should not 

question the propriety or necessity of any duty enacted law. They 

should enforce the law firmly and impartially, without fear or favor, 

malice or vindictiveness. 

3. The police should recognize and respect the limitations of their 

powers and functions. They should not usurp functions of the 

judiciary and sit in judgment on cases. Nor should they avenge 

individuals and punish the guilty. 

4. In securing the observance of law or in maintaining order, the police 

should use the methods of persuasion, advice and warning. Should 

these fail, and the application of force become inevitable, only the 

absolute minimum force required in the circumstances should be 

used. 

5. Primary duty of the police is to prevent crime and disorder, and the 

police must recognize that the test of their efficiency is the absence 

of both and not the visible evidence of police action in dealing with 

them. 
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6. The police must recognize that they are members of the public, with 

the only difference that in the interest of the community and on its 

behalf they are employed to give full time to duties, which are 

normally incumbent on every citizen to perform. 

7. The police should realize that the efficient performance of their duties 

will be dependent on the extent of ready cooperation they receive 

from the public. This, in turn, will depend on their ability to secure 

public approval of their conduct and actions and to earn and retain 

public respect and confidence. The extent to which they succeed in 

obtaining public cooperation will diminish proportionately the 

necessity of the use of physical force or compulsion in the discharge 

of their functions. 

8. The police should be sympathetic and considerate to all people and 

should be constantly mindful of their welfare. They should always be 

ready to offer individual service and friendship and render necessary 

assistance to all without regard to their wealth and social standing. 

9. The police shall always place duty before self, should remain calm 

and good honoured whatever be the danger or provocation and 

should be ready to sacrifice their lives in protecting those of others. 

10. The police should always be courteous and well- mannered, 

they should be dependable and unattached; they should possess 

dignity and courage, and should cultivate character and the trust of 

the people. 

11. Integrity of the highest order is the fundamental basis of the 

prestige of the, police. Recognizing this, the police must keep their 

private lives scrupulously clean, develop self-restraint and be truthful 

and honest in thought and deed, in both personal and official life, so 

that the public may regard them as exemplary citizens. 
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12. The police should recognize that they can enhance their utility 

to the administration and the country only be maintaining a high 

standard of discipline, unstinted obedience to the superiors and 

loyalty to the force and by keeping themselves in a state of constant 

training and preparedness. 

13. The duty of police man in India has been defined in section 22, 

23, 25, 30, 30A and 31 of the police Act of 1861. 

There are many duties performed by the police which are not specifically 

provided by the police Act itself, but the maintenance of law and order and 

the control of traffic along public roads as well as roads leading to such 

public roads is an essential part of the functions of police. Section 23 

provides that it sha!! be duty of every police officer promptly to obey and 

execute all orders and warrants lawfully issued to him by any competent 

authority, to collect and communicate intelligence affecting public peace, to 

prevent the commission of offence and public nuisances, to detect and 

bring offenders to justice, and to apprehend all persons whom he is legally 

authorized to apprehend and for whose apprehension sufficient ground 

exist, and it shall be lawful for every police officer, for many of the 

purposes mentioned in this section, without a warrant, to enter and inspect 

any drinking shop, gaming house or other place of resort or loose and 

disorderly characters. Section 25 provides that it shall be the duty of every 

police officer to take charge of all unclaimed property and to furnish an 

inventory thereof to the magistrate of the district. 72 Section 31 provides 

that it shall be the duty of the police to keep orders on the public roads and 

all other public places such as public street, Ghats, public resort, places of 

worship etc. 73 

72.Section 25 of police Act. 1861. 

73. I d. Section 31. 
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The national police commission, in its 2nd report discussed police role, 

duties powers and responsibilities. As per the report the basic role of the 

police is to function as a law enforcement agency and render imparted 

service to law, in complete independence of mere wishes, indications and 

desires, expressed by the government as a matter of policy which either 

come in conflict with or do not confirm to The provision in Indian 

constitution or laws duly enacted there under. 

The National police commission further elaborate function of police in view 

of the permeable to Indian constitution. Law enforcement by police should 

cover the following two basic functions: 74 

a) Upholding the dignity of the Individual by safeguarding his 

constitutional and legal rights police declare secure this objectives by 

enforcing laws relating to the protection of life, liberty and property of 

the people, and 

b) Safeguarding the fabric of society and the unity and integrity of the 

nation. Police secures the objective by enforcing laws relatable to 

maintenance of public order. 

On attaining freedom in 1947, India undertook to secure for all its 

citizens social, economic and political justice, liberty of expression, 

belief, faith and worship, equality of states and of opportunity, and the 

dignity of the individual, as enshrined in the fundamental rights and 

directive principle of state policy. Consistent with the provision of the 

constitution, several laws have been enacted to safe guard basic 

human rights. Especially the criminal procedure code the Indian Penal 

Code, the evidence Act, and a host of social welfare laws while the 

state is a powerful instrument for the protection of human rights of its 

citizens, the same state while operating through its various 

74. The Report ofNational Police Commission 1987. 
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administrative agencies can also tend to become a violator of these 

rights by being arbitrary indecisions and actions. There are number of 

cases in which the Supreme Court and high courts have held the state 

agencies squarely responsible and accountable for their patently 

criminal and illegal acts. 75 

During the course of performance of their duty the police affect the arrest 

of many accused or suspects and subject them to thorough interrogations 

using third degree methods including electric shocks. Many suspects are 

arrested in connection with criminal investigation and tortured to extract 

information or confessions. At times, innocent victims make wrong 

confession to avoid ill treatment and third degree methods in custdy. 

Sometimes, at the behest of powerful or moneyed people false charges are 

made by time police. 76 

Custodial death is a brutish, barbarous and gruesome act committed by law 

enforcement agencies. It is perhaps one of the worst crimes in a civilized 

society by the rule of law. Any use of force, threat, psychological pressure 

etc..... against the person in custody by the authorities is termed is 

custodial violence. If one examines the constitution, the international 

instrument and procedural law, one finds that all presume the innocence of 

the accused until the contrary is proved in a court of law. The law prohibits 

the use of custodial violence in unmistakable terms. Still the police, the 

chief arms of the state in the criminal justice system, does at times indulge 

in custodial violence, perhaps due to the enormous belief that it is a short 

cut to success. Custodial violence is common in the sphere of crime 

investigation to extract information or confessions about crime or to 

75 Dr.D.P. Khanna, Reforming Human Rights.[1st Edition 2001) Manas Publication. New De1hi,P. 185. 

76. Id. P.l86. 
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recover property. 77 It also occurs in the maintenance of law and order 

situation, particularly while dealing with political violence such as terrorism 

and extremisms. In describing the violence of human rights by the police in 

custody, Justice Krishna Iyer observed 

"The first half of our century made India free; the second half of our 

country must make Indians free! Do you feel the weight of iron on your 

heels when your brothers and sisters are in chains? One of the blessings of 

the bourgeoisie is that their moral fiber is vaccinated against fellow

feeling". 78 

There are number of instances to the contrary throughout the length and 

breadth of their vast country where policemen have acted in a most 

revolting unworthy and unlawful fashion which completely undo the good 

work done by a few. 

Law does not permit perversion of police process for the purpose of solving 

crime either by fear or force or by other means equally objectionable. 

Despite difficulty, detective process must harmonize with fair and human 

standards79
• Regardless of the nature of crime the method adopted for its 

detection must not be barbarous or fail before permissible civilized norms. 

Deprecating police methodology or brutality the Supreme Court in a better 

tone of anguish observed; 

"We are deeply disturbed by the diabolical recurrence of police of torture 

resulting in a terrible scare in the minds of common citizens that their lives 

and liberty under a new peril when the guardian of the law gore human 

rights to death. The vulnerability or human rights assume a traumatic, 

77. Id. P.l89 

78. V.K. Krishna lyer, "Human Rights and Inhuman Wrong" , B.R Publising Co. 1990, P. 86. 

79.Dr. Deepa Singh, Human Rights and Police Predicament, [1st Edition], 2002, J.C.Bangia 

Publication, Delhi, P.56. 
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tortured some poignancy when the violent violation is perpetrated by the 

police arm of the state whose function is to protect to citizens and not to 

commit gruesome offences against them as has happened in this case. 

Police Lock ups if reports in news papers have a streak of credence are 

becoming more and more awesome cells. This development is disastrous to 

our human rights awareness and humanist constitutional order."8 'The 

incidents or brutal police behavior towards person detained on suspicion of 

having committed crimes is a routine manner. There has been public outcry 

from time to time against custodial death. The Amnesty international, Asia 

watch and our own national police commission have all commented 

adversely on custodial violence and deaths in India. 81 

The Supreme Court has taken a very positive stand against police 

atrocities, intimidation, harassment and use of third degree methods to 

extort confession. The court has characterized all this as being against 

human dignity. 82 The expression life in Art 21 means right to live with 

human dignity and this includes guarantee against torture and assault by 

the state. The supreme court has ruled that it is a well recognized right 

under Art 21 that a person detained lawfully by the police is entitled to be 

treated with dignity befitting as human being and that illegal detention 

does not near that he could he tortured or broken up. The Supreme Court 

was of the view that if the police brutality is not checked, the credibility of 

rule of law in our republic vis-a-vis the people of the country will 

deteriorate. In Gouri Shankar Sharma v. state of U.P83
, the supreme court 

in 1990 sentenced two police officials to various terms for severely beating 

a suspect to extract a confessional statement and for their deliberate 

torture for nonpayment of a bribe, resulting in the death of a prisoner in 

80. Raghubir Singh v. State ofHaryana, 1980 Cr. L.J. 801(SC). 
81. Prof. M.P. Jain, Indian Constitutional Law, [5th edition, 2007],Wadha & Company, 
Nagpur P- 1118 
82. Ibid. 
83 AIR 1990 SC 709. 
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police custody justice Ahamedi observed, "Death in police custody must be 

seriously viewed, for otherwise we will help to take a stride in the direction 

of police raj. It must be curbed with a heavy hand.84In the recent decades 

several other social service functions are getting added on to the domain of 

police work in addition to the traditional functions to maintain law and order 

and prevention and detection of crime etc. there can be hardly any area of 

police function where values and principle that constitute the core and 

conduct of human rights can be deemed as significant. However it is 

pertinent to note here that in the 'pre trial' areas that Human Rights, 

violation look glaring and cause immense concern in the minds of every 

right thinking citizens. In this context, a reflection of the legal frame work 

as well as the procedural regulations concerning the crucial facet or police 

work should be highlighted. The police officers on condition and guarantees 

of anonymity listed the following violations in custody. 85 

Arbitrary Arrest and illegal detention: 

The Criminal Procedure Code, 1973 which provides for norms of arrest, 

various offences under the Indian penal code and other laws have been 

divided into cognizable and non cognizable according to their gravity. In the 

cognizable offence, a police officer is empowered to arrest without warrant 

while in a non cognizable, he is not so empowered. However, the 1973 

code enacted after revision of the Cr. P. C. 1898 basically retains the old 

provisions particularly relating to arresting and detaining powers of police. 

The vast discretionary powers of arrest available to a police officer even 

without a warrant or an order from a magistrate and detention of the 

arrested persons at the police station for 24 hours are the basic sources of 

unjustified arrests and detention and human rights violations by the police. 

84. Gouri Shankar Sharma v. State ofUP AIR 1990 SC 709. 

85. N.R, Madhav Menon, A Training Manual for Police on Human Rights, Human Rights 

Centre, 1997, N.L.S.I.U. Publication Centre, Banglore, P.46. 
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Furthermore, under section 41 of the Cr. P. C the police officer has the 

power to detain a person in custody, and arrest a person on the basis of 

oral requisition from another police officer.86Section 42 further empowers a 

police officer to arrest a person committing or account of committing non 

cognizable offence in his presence for refusing to give name and residence 

or giving false name or residence. A police officer is authorized to arrest 

without a warrant or an order from magistrate even in cases of breach of 

peace under section 109 and 110 for taking security from good behavior 

from suspected persons and habitual offenders. Section 151 of the code 

authorizing arrest without a warrant and order from a magistrate in order 

to prevent the commission of cognizable offences is the most abused one in 

this respect as even in cases for taking security for keeping the peace 

under section 107 and 116, the provision of section 151 are invariably 

invoked for effecting arrest of the person in a routine way. 87 

Illegal unrecorded detention is common in all parts of India but especially in 

areas of armed conflict. It is the principle of law that a person arrested 

cannot be detained by the police for more than twenty four hours of such 

arrest. In addition, the discussions on section 49 of the code made earlier 

are relevant to give a brief description of the manner in which the law 

provides against arbitrary illegal and unnecessary restraints or detentions 

of the accused persons. However, the reference of sections 56 and 57 of 

Cr. P. C. are appropriate. India currently has several laws providing for 

preventive detention, including the National Security Act (NSA), the 

Terrorist affected areas (Special Courts) ordinance and the terrorist and 

86 Vijay Kumar, "Human Rights and the Criminal Justice System in India," C.I.L.Q. 2003, 

Vol. XVI, P. 402 

87. Ibid. 
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disruptive Activities Act. Under these laws detainees may be held for as 

long as two years without trial. 88 

In some of the more peripheral areas of conflict, police enjoy wide 

discretion in arresting members of powerless groups, despite the existence 

of formal legal protections. Threat of such arrests maybe used to extract 

bribes or enforce social hierarchy. Prisoners arrested for doubtful reasons 

can sometimes be held for years without trial, sometimes far longer than 

the maximum prescribed punishment for their supposed offences. The state 

of Bihar, in particular, at one time held thousands of such long term "under 

trial" prisoners, and some apparently still remain. 

The law does not countenance detentions of the arrested in police custody 

and even after production before the magistrate, the police custody, if 

sought to in writing, is to be considered only as per the provisions of 

section 167 of the code. The obligatory duty prescribed by the code under 

section 57 will continue to be effective even in cases where the police may 

not actually arrest a person without a warrant but put him under restraint 

affecting his movement. A pretense put up to show that there is no actual 

arrest cannot be accepted as the court will see the reality of the absence of 

freedom of movement in such cases to treat it as a case of "arrest". 89 

It may be also kept in view that after arrest by the execution of the 

warrant, the warrant is deemed to be exhausted and therefore, in order to 

continue detention, if necessary, the arrested will have to be produced 

before the magistrate for orders under section 167 of the code, the reasons 

for the action can be: -

88. Dr. Deepa Singh, Human Rights and Police Predicament, [1st edition, 2004], R.C.Bangia 

Publication, P .1 01. 

89. N.R, Madhav Menon, A Training Manual for Police on Human Rights, Human Rights 

Centre, 1997, N.L.S.I.U. Publication Centre, Banglore, P.56. 
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1. To prevent the arrest and detention with a view to extract confession, 

or as a means of compelling people to give information. 

2. To prevent police station from being used as though they were 

prisons. 

3. To afford an early recourse to a judicial officer in dependent of the 

police on all question of bail and discharge. 

While in most areas of India police or security forces detained 

individuals in recognized peace of detention, in areas of armed conflict 

as well as in some more exceptional situations in other areas, it is 

common for individuals so at least temporarily be detained in unofficial 

detention/interrogation centers. Several persons are rounded up 

supposedly as suspects and detained indefinitely in the lock-up. There 

are instances where innocent persons fall into the clutches of erratic 

policemen and not in the lock-up for days and months. 90 

Amnesty international continues to be concerned about the large 

numbers of people held in illegal detention whose arrests are not 

recorded despite the fact that Article 21 of the constitution protects 

the deprivation of personal liberty otherwise than by "procedure 

established by law. The detention of individual in a police station or 

unofficial detention centre without recording the fact is a fundamental 

abuse, which encourages further abuse in the form of torture. The 

United Nations Commission on the Human Rights has repeatedly 

stated that prolonged incommunicado detention may facilitate the 

prevention of torture and can in itself constitute a form of cruel, 

inhuman or degrading treatment. 91 

90. Dr. Deepa Singh, Human Rights and Police Predicament, [ 1st edition, 2004], R.C.Bangia 

Publication, Delhi, P. 1 01. 

91. Ibid. 
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Even children are illegally detained in Afzal v. State of Haryana92, 

habeas campus petition was filed for the release of two children 

alleged to have been taken away by some police officials, and not 

produced before any magistrate. 

Inder Singh v. state of Punjab93 is a representative case of human rights 

violation by police. In this case seven people ranging in age from 85 to 14 

years were abducted by senior police officer. The Supreme Court directed 

that the enquiry shall be conducted personally by the director of the 

centers Bureau of investigation. This investigation was to cover, inter alia, 

the circumstances of abduction of the said seven persons, their 

whereabouts or the date and circumstances of their liquidation and whether 

there has been as attempt to cover up the misdoing of police officers and 

policemen involved in the abduction of the said seven persons and their 

subsequent incarceration or liquidation. 

Harassment and ill-treatment while under custody during 

investigation: -

Another important line of the criminal Justice system is the investigating 

agency. There can not be any doubt that unless a criminal case is 

investigated properly, no case reaches its desired final result. It is shocking 

that in most of the states in our country very little attention is given in 

properly investigating a criminal case. The investigating officers are not 

92. (1994) 1 sec 425. 

93. (1994) 6 sec 275. 
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getting proper training as to collect materials during investigation keeping 

in conformity with the Indian evidence Act. 94 

The matter of misuse of police authority over persons in legal or ostensibly 

• legal custody is different from abuse of police power over those persons 

who are ill treated while under illegal or authorized arrests as such 

detention or custodial actions are perse beyond the colors of office and are 

on the face of it violations of the law by the law enforcers. 95 

The actions to be taken by police in the course of investigation are clearly 

laid down in the code of criminal procedure code. The Supreme Court has 

also categorically dictated way back in 1968 that investigation is the 

exclusive domain of the police who is to form an independent opinion on 

the result of investigation without any intervention from the executive and 

the non executive. The principle well settled by the apex court is that the 

magistrate can not infringe upon the jurisdiction of police by compelling 

them to change their opinion, viz, to submit a charge sheet instead of a 

final report. The tendency of some High Court to disclose the content of the 

case delivers at the time of passing of an interim order during the stage of 

investigation of criminal cases has been deprecated by the Supreme 

Court. 96 

The criminal courts have no jurisdiction to direct the investigating agency 

to submit a charge sheet against a particular person or to arrest a 

particular person during investigation. Nor can the judges cause prejudice 

to the investigating agency by disclosing the content of the case dairy 

94 Sadhan Kr. Gupta, "Administration of Criminal Justice - Basic Problem that Require 

Immediate Attention," Platinum Jubilee Celebration Journal, Bar Council ofW.B. P.77. 

95. N.R. Madhav Menon, A Training Manual for Police on Human Rights, Human Rights 

Centre, 1997, N.L.S.I.U. Publication Centre, Banglore, P.63. 

96. Dr. S.K. Awasthi & R.P. Kataria, Law Relating to Protection of Human Rights,[ Millenium 

Edition, 2001], Orient Publishing Co. New Delhi, P.778. 

51 



during investigation of criminal cases. The court should refrain from making 

any comment on the manner in which investigation was being conducted 

before completion of investigation. 97 

In carrying out investigation the police used to spend a lot of time and 

district court apparently have not been insisting upon then to promptly 

submit the report probably under the impression that it is area of police 

prerogative. This impression, is however, not connect. The general scheme 

of investigation envisaged in the criminal procedure code seems to make 

the magistrate the pivot of investigation. 98 

An investigation is defended to include all the proceedings under the Cr. 

P.C for the collection of evidence, conducted by a police officer or by any 

person authorized by a magistrate. 99 The investigation of a cognizable 

offence may be initiated by the police themselves100
, or by an order of a 

magistrate101
, or with the lodging of an F.I.R. the investigation of a non 

cognizable case cannot be initiated without an order of the magistrate. The 

97. Id. P. 778. 

98 K.N.C. Pillai, "Delay in Criminal Justice Administration - A study through case files," 

J.I.LI. Vol. 49, Oct Durable, P.526 

99 "Invstigation" includes all the proceedings under the code for the collection of evidence 

conducted by a police officer or by any person (other than a Magistrate) who is authorized by a 

Magistrate in this behalf. 

100 "Any officer in charge of a police station may, without the order of a Magistrate, 

investigate any cognizable case which a court having jurisdiction over the local area within the 

limits of such station would have power to enquire into or try under the provisions of Chapter 

XIII." 

101 "Any Magistrate empowered under section 190 may order such an investigation." 
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principle agency under law, to carry out the investigations is the police 

force, upon the completion of an investigation, a report with all of the 

details of the case must be submitted to a magistrate. The primary 

elements of an investigation are search, seizure, questioning and 

interrogation. 102 

Role of police during Search: 

Documents on material objects may be required in the course of 

investigation. Persons who possess the requisite materials must provide 

them to the police. In the event that may refuse to do so, a court order 

authorizing search and seizure can be obtained. Search can be either of a 

place where the materials may be found or of a person who may have the 

thing in his or her possession. The court can also be approached to issue 

summons to a person compelling appearance before the court to either give 

testimony or produce the material object or document. However, summons 

cannot be sent to an accused person as the protection against self

incrimination provided under Art 20 (3) of the constitution is available to 

the accused. 103 

The search warrant is a written authority given to a police officer or other 

competent official to search for documents or persons wrongfully detained 

since a search constitutes an invasion of privacy courts have emphasized 

that the power to issue a search warrant should be exercised with great 

care and circumstances. 

The police may search without a warrant in certain situation such as where 

the officer believes that the thing may not be obtained if there is undue 

102. "As soon as it is (investigation) completed, the officer in charge of a police station shall 

forward to a Magistrate empowered to take cognizance of the offence on a police report, a 

report in the form prescribed by the State Government." 

103. Introducing Human Rights, South Asia Human Rights Documentation Center,[ 1st Edition 

2006], Oxford University Press, P. 107. 
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delay or where police are acting under an arrest warrant and believe that 

the person in question has esteemed a particular place etc. however, it is 

the condition that the grounds for belief must be recorded in writing along 

with details in the specific thing to be searched. 104 

Role of Police during Seizure: 

Along with the power to search, the police have the power to seize and 

take into their possession items that they have found during the search. 

The police can also take property they believe to have been stolen or items 

that give rise to suspicion that an offence may be committed. The police 

may also conduct search of a person or arrest and take possession of all 

articles other than clothing, and give a receipt of the articles taken from the 

person. The seizure must also be reported the magistrate with jurisdiction 

in the case. The police can enter by force in a case of occupant refuses 

entry to a search by warrant. An illegal search can however be resisted and 

the victim of such search can seek constitutional or civil remedy. The courts 

can be approached to invalidate the search and return the goods seized. 105 

Role of Police during Questioning/investigation: 

Interrogation is the term used for questioning a person who is in custody of 

the police whereas the term preliminary questioning refers to the 

questioning of a witness suspect or accused, who has not been arrested. 

The police may call for questioning any person who appears to be 

acquainted with the facts and circumstances of the case. Questioning must 

generally be conducted within working hours. However, women of any age 

and men under the age of lSyears can not be called to the police station 

104. Id. P. 108. 

105.Id. P. 108 
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and must be questioned in their own homes .A confession made to a police 

officer can not be admitted as evidence in court. A person is not legally 

required to sign any statement made to the police. This is in order to 

prevent the police from forcing or torturing a person during interrogation to 

sign a statement or confession. 

The law of India forbids a police officer to use more than minimum force to 

deal with a particular situation. The govt. has issued directions to law 

enforcement personnel to desist upon violations of human rights while 

enforcing the law. 106 

The laws of the land empower the police to use force, but should be the 

minimum possible and necessary. Article 3 of UN declaration on Human 

Rights lays down the principle that "the law enforcement officials may use 

force only when it is unavoidable and only to the extent it is absolutely 

necessary. A police officer may use all means necessary to effect the arrest 

of a person who forcibly resist the endeavor to arrest him or attempt to 

evade the arrest. Section 49 of the code Cr. p. c. lays down that the person 

to be arrested should not be subjected to more restraint than is necessary 

to prevent his escape. Section 47 of Cr. P. C. is about search of a place 

entered by a person sought to be arrested. According to G.C. Singhvi, a 

retired senior police officer, it is a sort of violence of the law order. He 

writes, "Beating a citizen because a policemen intoxicated by his power and 

authority has for any reason got annoyed with them", is indeed violating 

human rights and showing disregard to human dignity. 

Section 129 of the code empowers executive magistrates and also police 

officers to disperse an unlawful Assembly by the use of force which is 

adequate, necessary and reasonable. But what is the scale to decide upon 

106 Dr. D.P. Khanna, Reforming Human Rights,[ 1st edition 2001], Manas Publications, New 

Delhi, P. 194. 
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the adequate, necessary and reasonable force is something to be decided 

by the individual police officer on duty. 107 

It is very common in our society that the police personnel are using 

indecent language and they are not feeling any shame to themselves when 

shouting at others in filthy language. The subculture in police entertains 

this expression while the dominant culture of the society does not. Hence 

there exist a conflict between the society's dominant norms and the 

departments sub cultural patterns of behavior. Further more, slapping by a 

police to a person in police lock up has become routine work. During 

interrogation police usually slapped without any justification or necessity. A 

question was asked to people interviewed during the course of study 

whether 

Police slap people in custody or not. Majority prisoners interviewed 

disclosed that they were slapped by police. A few policemen accepted that 

police do resort to slapping people in their custody. 108 

The greatest single factor which has tarnished the image of the police in 

India is the practice of third degree method in the investigation of cases. 

Such a practice only aliments the police from the public, and people dread 

the police, and do all they can to avoid any connection with a police 

investigation. Whatever may be the wrongs which an individual might have 

been accused of committing, it is not for the police to punish him, for law 

does not give him any such power, may, it condemn such actions as 

serious offences punishable under section 330 and 331 of Indian Penal 

Code. When a policemen indulges in third degree methods be not only 

107. Dr. Deepa Singh, Human rights and Police Predicament,[lst edition 2004], J.C. Bangia 

Publication,Delhi. P. 136. 

108. Dr. Deepa Singh, Human rights and Police Predicament, [1st Edition 2004], J.C. Bangia 

Publication, P. 136. 
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brutalities himself but also degrades himself to the level of a criminal, may 

be compares even less favorably than the criminal in his custody. For, his 

crime in trying to obtain a confession by tortures method, coming as it does 

from an educated person and a person charged with the sacred duty of 

upholding the law and the constitution, becomes more reprehensible than 

the misguided act of an ordinary criminal. Section 29 of the police Act 1861 

and Article 20(3) of the constitution of India clearly forbid it. 109 

The effect of 'third degree' or the subjugation and harassment of a person 

under custody causing physical and mental harm to such a person, directly 

affects his fundamental right of freedom and is also a gross violation if 

Article 21 of the constitution of India. The post Maneka interpretation of the 

scope and extent of Art 21, the protective sweep of procedure established 

by law, which necessarily was required to be reasonable, fair and just, 

frowned upon the misuse and abuse of custodial power. 11°Cautioning the 

ranks that a perverted sense of police solidarity should not induce then to 

hide such crimes, the apex court pointed that condign action quickly taken 

surer guarantee of community credence than, bruiting about that "all is well 

with the police, the critics are always wrong. Nothing is more cowardly and 

unconscionable than a person in the police custody being beaten up and 

nothing inflicts a deeper wound on our constitutional culture than a state 

official running berserk regardless of human rights. Article 21 with its 

profound concern for the life an limb will become dysfunctional unless a 

niches of the law in the police and prison establishments have sympathy for 

the humanist creed of that article. In Kishore Singh v. State of 

109. R. Deb, Criminal Justice, 1st Edition, 1998, the Law Book Company Pvt. Ltd. Allahabad, 

P. 51. 

110. N.R. Madhav Menon, A Training Manual for Police on Human Rights, Human Rights 

Centre, 1997, N.L.S.I.U. Publication Centre, Banglore, P.67. 
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Rajasthan. 111 the application of 'third degree' to person under custody is a 

clear violation of the procedure established by law under Article 21 of the 

constitution of India. Thereof of police officers in giving third degree 

.. treatment to an accused person while in their custody and thus killing him 

are not referable to and based on the delegation of the sovereign powers of 

the state to such police officers to enable them to claim Sovereign 

Immunity. The Bombay High Court in the case of Mrs. Sevrina Rivera 

Carshino v. Union of India112
, very correctly refused to countenance the 

plea of sovereign function by the erring police officers who caused custodial 

homicide. Saheli 113 confirmed that the plea of immunity state is of no 

longer available and that the state will have to answer action for damages 

for bodily harm which includes battery, assault, false imprisonment, 

physical injuries and death. The Supreme Court felt deeply disturbed by the 

diabolical recurrence police torture which results in a terrible scare in the 

minds of the common citizens that their lives and liberty are under a new 

peril when the guardians of law gets human rights to death. The arguments 

for shifting the burden of proof in custodoial deaths stemmed from the 

incident of RamSagar Yadab v. State of U.P. 114 where a person is found 

dead due to torture in the police custody. The Supreme Court restored the 

order of Sessions Court on appeal and pointed out that the Session Court 

had been unduly lenient to punish the accused only under section 304 of 

the Indian Penal Court and not for murder. Further, as police officer alone 

in such circumstances are able to give evidence in which a person in their 

custody dies due to police torture, often there is reluctance on the part of 

the colleagues to give evidence and they prefer to keep silent about the 

incident when in fact they should speak. Thus no evidence is left of 

111. AIR 1981 SC 625. 
112. 1990(1) Crimes, 11. 
113.1990(1) SCJ 390. 
114. (1986)Cr.L.J.836 
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incidence done in the sanctum sanctorum of the police station, the lock up 

death cases should raise a rebuttable presumption for it and the burden of 

proof must be shifted on to the concerned custodians. Citing a similar 

technique employed in dowry death cases, the Supreme Court called for 

suitable reforms in the appropriate laws. 115 

The crisis of "third degree" is perhaps one of the most difficult challenges 

that have to be met by the police leadership, especially at the police station 

levels. There is a great need to imbibe a firm commitment to the 

Constitutional culture which can help the personnel in abjuring the 

unjustified violence that gets perpetrated in the name of detection of a case 

or due to several other reasons. 116 

To combat organized crime, its detection investigation and prevention 

methods have to be employed synchronously. If criminals can use 

technology as a shield, it will render law enforcement agencies powerless to 

deal with them if the latter is also not made technology oriented in a 

suitable manner. Therefore, in the context of changing organized crime 

scenario, one must ponder over the validity of the scientific test that may 

be used in answer or effective tools to combat the organized modern 

criminal who is taking shelter behind and making full use of technology. 117 

The police also do not have the power under law to compel a person to take 

the polygraph or lie detector test unless the person freely volunteers 

without any police prompting to clear his or her own name. The national 

human rights commission has laid down guide lines for taking a polygraph 

text. As per the guide lines, the text can be conducted only with the 

115. Ramsagar Yadab v. State ofU.P., (1986)Cr.L.J.836 
116. N.R. Madhav Menon, A Training Manual for Police on Human Rights, Human Rights 

Centre, 1997, N.L.S.I.U. Publication Centre, Banglore, P.71. 

117. A.S.Dalal and Anuvaba Mukherjee, Constitutional and Evidentiarfy Validity of New 

Scientific Tests. J.I.L 1 Vol. 49, Oct- Dec, 2007, P. 529. 
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informed consent of the accused person and such consent must be 

expressed and recorded before a judicial magistrate in the presence of the 

Advocate of the accused. 118 

Scientific Tests for criminal investigation 

Polygraph - It is commonly known as the lie detector, this test is an 

examination, which is conducted by various probes attached to the body of 

the person who is interrogated by an expert. The variations in the pulse 

rate, the heart rate, the skin conductance, the blood pressure etc. are 

measured. The underlying theory of this test is that when people lie they 

also get measurably nervous about lying. The heart beat increases, blood 

pressure goes up, breathing rhythm changes, perspiration increases, and 

so on and so forth. In the very beginning, a baseline for these physiological 

characteristics is established by asking questions whose answers the 

investigators know. Deviation from this predetermined baseline for 

truthfulness, measured by the lie detector, is taken as a sign of lie. It is to 

be noted that this test does not involve any direct invasion of the body. The 

test basically produces a graph of multiple physiological parameters and 

hence the name polygraph. In this test the polygraph taken gives the 

reading of a deviation of the physiological parameters from the baseline for 

truthfulness, which is determined by the neutral question asked at the very 

beginning. The graph that is produced after the interrogation with target 

questions, aimed to make a possible liar uneasy in his physiological 

reactions, is examined by an expert who would then explain these reactions 

118. Introducing Human Rights, South Asia Human Rights Documentation Center, [1st 

Publishing 2006], Oxford University Press, New Delhi, P.l13. 
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in the court and also to the law enforcement officers to aid them in their 

investigation. 119 

Narcoanalysis: This test is the most controversial of the trio and is better 

known as the truth serum test. The test is conducted by injecting 3 grams 

of sodium pentathol dissolved in 3000 ml of distilled water and the solution 

is administered intravenously along with 10°/o of dextrose over a period of 

three hours with the help of a qualified anesthetist. It is a barbiturate 

(thiopental sodium), making the neutral membrane more permeable to 

chloride ions, resulting in general inhibition, starting with the cortex and 

working down to the lower brain regions with increasing biological effect. At 

an appropriate dosage, there is just enough neural inhibitory effect to 

create an alcohol-like 'disinhibition' of normal behavioral restraints. A 

higher dosage, but not high enough to cause unconsciousness, may create 

a stupor and inhibit independent thought and action to a greater extent. 

The result is that one becomes mere. 

In today's world of science and technology, man has found various tools 

that the law enforcement agencies can use to battle crime. The question is 

whether the use of such tools will lead to violation of constitution. It is to 

be noted that only an accused an avail protection of Article 20(3) and that 

too if, and only 17, he is compelled to be witness against himself. Every 

civilized society guarantees the right against self incrimination as a 

fundamental principle of fair trial in a criminal offence. 

In this test the person to whom it is administered does need to make 

statements and it can lead to self- incrimination if the person in question is 

really involved in a crime. However, even if something comes out, it will not 

be admissible as evidence although it can help in investigation of crime. 

119. A.S.Dalal and Anuvaba Mukhetjee, Constitutional and Evidentiarfy Validity of New 

Scientific Tests. J.I.L 1 Vol. 49, Oct- Dec, 2007, P. 535. 
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V.G. palshikar and P.V. Kakade JJ dismissing the prayer for a certificate of 

fitness in the case of Ramchandra Ram Reddy v. State of 

Maharastra,120 very lucidly deliberated upon the issue of the constitutional 

validity of the test. The line of reasoning is very apt. in Narcoanalysis the 

person to whom it is administrated does make a statement. The question 

which falls for consideration therefore, is whether such statement can not 

be forcibly taken from the accused by requiring him to undergo the test 

against his will. It will be seen that such statements will attract the bar of 

article 20(3) only if it is inculpating or incriminating the person making it. 

Whether it is so or not can be ascertained only after the test is 

administered and not before. Therefore, there is no reason to prevent 

administration of this test. Also there are enough protections available 

under the Indian Evidence Act, under Criminal Procedure Code and under 

the Constitution [article 20(3)] to prevent inclusion of any incriminating 

statement. 121 

Prevention of crime is a sole prerogative of the state and the punishment 

for crime, if proved, is also the duty of the state. Fetters on these duties 

can be put only in extreme cases. However, courts may refuse to admit the 

findings of a Narcoanalysis as in State v. Pitts, 122 which disallowed the 

results of a sodium amytal interview, ruling that it is not valid scientific 

technique. However, the technology has developed now and come a long 

way. Courts have held that a statement means something that is stated. It 

may be written or oral communication though it need not, in the literal 

sense, be communication to someone. It will thus be seen that what is 

required to be made under compulsion by an accused is a statement. 

Furthermore, in the judgment in State of Bombay v. Kathi Kalu 

120. Cr.W.P.NO. 1924 OF 2003 decided on 05-03-2004. 
121. A.S.Dalal and Anuvaba Mukherjee, Constitutional and Evidentiarfy Validity of New 

Scientific Tests. J.I.L 1. Vol. 49, Oct- Dec, 2007, P. 535. 

122 . 116, NJ 580. 
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Oghad/23 which was also followed in Nandini Satpathy v. P.L.Dani and 

Anr. 124
, it was held that compulsion is a physical objective act and not the 

state of mind of the person making the statement, except where the mind 

has been so conditioned by some extraneous process as to render the 

making of the statement involuntary and, therefore, extorted. It can be 

argued that a Narcoanalysis test takes a person to a hypnotic stage and it 

is, therefore, conditioning of the mind extraneously and the subject makes 

the statement under influence of the drug involuntarily. However, the test 

only remove inhibition and reduces resistance to the interrogator, who 

then has to frame questions and evoke responses in a way likely to produce 

accurate answers. However, sodium pentathol adversely affects health and 

improper dosage can even lead to coma. Therefore, the courts should grant 

permission for conducting Narcoanalysis only in exceptional circumstances 

and the test must be properly conducted in the presence of qualified 

experts. 125 

As regards Narcoanalysis, there have been various orders of various high 

courts upholding its validity. Majage J of Karnataka High court in the case 

of Selvi Murugeshan v. State of Karnataka126 adjudged on whether the 

procedure of Narcoanalysis amounted to compulsion. After reviewing the 

available evidence Majage J made a reference to section 53(1) of Cr. P.C, 

which permitted use of reasonable force in order to ascertain those facts 

which may afford any evidence. Narcoanalysis, he suggested, came under 

the purview of this section and conducting the test in a proper manner was 

justified. He also said, "this examination has to be carried out by a 

registered medical practitioner. It can, therefore, be said that merely 

123. AIR 1961 SC 1552. 
124 AIR 1978 SC 1025 at 1032. 
125. Id, P .535. 

126. Unreported 
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because some discomfort is caused, such a procedure should not be 

permitted". 127 

Section 73 of the Indian Evidence Act, 1872 has been repeatedly held to be 

valid by the Supreme Court and in S v. Paliram 128 it ruled that both civil 

and criminal sourts are competent to obtain the specimen of handwriting. 

Furthermore, in Kathi Kalu Oghad the court upheld the judgment delivered 

by Ansari CJ in State of Kerala v. K.K.Sankaran Nair129 (wherein the 

judgment of the Supreme Court in sharma's130 case was followed) and it 

was ruled that giving of thumb impression or impression of palm or foot or 

fingers or specimen writing or exposing a part of the body by an accused 

person for purpose of identification is constitutionally valid. It was further 

stated that "though they (the constitution framers)May have intended to 

protect an accused person from the hazards of self - incrimination in the 

light of the English law on the subject - they could nor have intended to 

put obstacles in the way of efficient and effective investigation into crime 

and of bringing criminals to justice". The court also said that crime and of 

bringing criminals to justice". The court also said that the mere fact that 

the accused was in police custody does not by itself imply that compulsion 

was used for obtaining the specimen handwritings. "Even if the compulsion, 

it does not amount to testimonial compulsion". 131 

D.N.A. 

The DNA technology is going to play a vital role in legal system in both the 

fields, i.e. in criminal justice system and in civil matters. The matters 

involving murder, homicide, rape, other sexual offences and assault etc the 

DNA finger printing can provide a vital clue in fixing the identity of the 

127 .Id. P. 536. 

128. AIR 1979 SC 14. 
129. AIR 1960 Ker 392. 
130. M.P. Sharma v. Satish Chandra, AIR 1954 SC 300. 
131. Id. P. 537 
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suspect. With the help of this latest scientific technology, the chances of 

wrongful convictions would be minimized and real Justice may be done. 

DNA technology has been proved to be a boon for innocent suspects, 

investigating agencies and judges and bane for real culprit whether alive or 

dead. DNA evidence is also known as Justice through advance defence, 

because biological evidence cannot be tampered and it can never tell lie. 132 

DNA is an abbreviated form of Deoxy Ribo Nucliec Acid. It is a basic genetic 

material present in all nucleated cells of the body, and provides the genetic 

blue print of all life, meaning thereby, it stores all hereditary characters of 

an individual which he inherits from his parents. 133 

DNA can be found in blood and blood stains, Semen and Semen stains, 

saliva, Skin cells, Urine, Sputum, Finger nails, tissues and human organs, 

hair and hair roots, bone and bone marrow, tooth and other biological 

fluids. The true character or the legislation has to be ascertained when a 

provision of law is important on the ground that it is ultravires, the power 

of the legislature which enacted it or that it is violative of the rights 

guaranteed by the constitutions, having regards to the nature of enactment 

as a whole to its objects. The fact that DNA evidence has been accepted 

universally proves that this evidence is very much aoristic, reliable and 

accurate than any other evidence. 134 

The latest position in India is that there is no specific law on the subject of 

DNA evidence but DNA testing has got legal validity in 1989. In India 

132.Yashpal Singh and Mohd. Hussain Zaide, DNA Tests in Criminal Investigation, Trial and 

Paternity Disputes, [1st Edition, 2006], Asia law Agency, Allahabad, P.33. 

133. B.S. Nabar, Forensic Science in Criminal Investigation, 3rd Edition. 2007, Asian law 

House, Hyderabad, P.348. 

134. Yashpal Singh and Mohd. Hussain Zaide, DNA Tests in Criminal Investigation, Trial and 

Paternity Disputes,[ 1st Edition, 2006], Asia Law Agency, Allahabad, P. 33. 
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kunniraman v. Manoj's135 case was the first paternity dispute required 

DNA testing and court are had accepted the DNA evidence. The courts are 

taking DNA evidences as an experts opinion like other forensic experts. 136 

In India However this new technology, i.e. DNA profiting has not found its 

place in Indian evidence Act, although witnesses are expected to speak 

truth but often they do lie. In such cases DNA testing is necessary. Section 

45 of Indian Evidence Act admits expert evidence. But there is a confusion 

in legal circles whether a suspect or a party can be asked to provide sample 

for DNA testing. The uncertainty is due to Article 20(3) of the constitution 

which prohibits from providing self incriminating evidence. So far giving of 

sample for DNA testing has been a voluntary act. It was held in Goutam 

Kundu v. State of west Bengal, 137 the court can not order Blood test as 

a matter of course and in a case for deciding rights of a child the court 

must consider whether it will have the effect of branding the child 

illegitimate and mother as of easy virtue. 

It is settled principles of law that nobody can be compelled without his 

consent to submit to DNA test. A direction can be issued. Such direction 

should not be done in the ordinary course, in routine or as a roving 

enquiry. A strong prima facie case should be made out. 138 

The Court has ample power to direct the parties to undergo medical test, or 

give sample of blood for DNA test. But in a case Hon'ble Supreme Court has 

held that: -

1) The courts in India can not order blood test as a matter of course. 

2) Whether the applications are made for such prayers in order to have 

roving enquiry, the prayer for blood test cannot be entertained. 

135. (1991)3 Crimes 860 (Ker). 
136. Id. P.33. 
137. AIR 1993 SC 2295. 

138. Mr. X .v. Mr. Z, AIR 2002 Del. 217. 
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3) There must be a strong prima facie case in that the husband must 

establish non-access in order to dispel the presumption arising under 

section 112 of the Indian evidence Act. 

4) The court must carefully examine as to what would be the 

consequence of ordering the blood test, whether it will have the effect 

of branding a child as bastard and the mother as an unchaste 

woman. 139 

Remand of police custody.;,-

It is very common practice that police is trying to bring the accused in 

custody on remand without any lawful justification. They are using this 

method irrespective of pitty on heinous offences in investigating procedure. 

It is rather unfortunate that in this country the investigating police still feel 

that a case in hand is solved as soon as they manage to get confession 

from the accused and hence is the tendency to extort a confession by 

adopting tortures methods of investigation. They fail to understand that a 

confession made under pressure is not at all admissible in evidence under 

section 27 of the Evidence Act even if it leads to the discovery or a fact in 

view of the guarantee against testimonial compulsion embodied in Art 

20(3) of the constitution. Such a confession under pressure even if 

judicially recorded is often false, often unverifiable and is often retracted in 

court. And once such a confession is retracted, it is of no value to the 

prosecution without substantial corroboration from other important 

sources. 140 

As most of the torture for extorting confession takes place after getting the 

accused in police remand, whether it would not be desirable to completely 

139. Goutam Kundu v. State of West Bengal, AIR 1993 SC 2248. 

140. R.Deb, Criminal Justice, [1st edition, 1998], the Law Book Company Pvt. Limited, 

Allahabad, at 53-54. 
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do away with the present system of remanding the accused to police 

custody under section 167 or the Cr. P. C. after his initial production in 

court by the police. 141 

A question may arise whether abolition of police remand will hamper 

investigation of case or stand in the way of bringing offenders to book. 

Thus where the accused has already furnished some clue which calls for 

further interrogation of the accused on which requires further clarification 

by him a denial of police remand would mean a denial of opportunity to 

complete the investigation. This certainly need not be so. By a suitable 

amendment of the law the magistrate could be empowered to grant the 

investigating police a further opportunity to examine the accused in jail 

custody. If as a result of such further examination the accused makes a 

confessional statement, the magistrate could then be moved to record such 

confessional statement judicially .142 

In Jaya Deesh's case143
, the Kerala High Court has held that no remand 

on accused to police custody for the purpose of securing a confession is to 

aid the police to being pressure on the accused for extracting information 

which he voluntarily is not prepared to give or bound to give such a prayer 

for police remand has got to be rejected. 

In accordance with the common law principle of it being a duty of a subject 

to bring offenders to justice our criminal procedure code too has enjoyed 

on the citizen the duty to bring offenders to book, especially in serious 

cases, and elaborate provisions have, therefore been made in section 39 

141. Dr.Deepa Singh, Human Rights and Police Predicament, [1st edition, 2002]. J.C. Bangia 

Publication, P. 122. 

142. R.Deb, criminal justice,[ 1st edition, 1998], the Law Book Company Pvt. Limited, at 53-

54. 

143. T.N Jayadeesh v. State ofkerala, 1980 Cr.L.J, 56. 
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and 40, Cr. P.C in this behalf. In tune with the spirit of these sections, 

section 154 Cr. P. C. makes it obligatory for the police to register a 

cognizable case and section 190(1)(b) Cr. P. C. as interpreted judicially in 

Sub-divisional magistrate, Delhi v. Ramkali,144 has similarly made it 

obligatory on the magistrate to fake cognizable offence which is brought to 

his notice. But something different is happening in practice in regard to non 

registration of a case by the police under the law the information should be 

given to the officer in charge of the police station. It must be written, either 

by the complaint or the police officer and must be signed by the 

complainant. Under the existing law the officer in charge of the police 

station has to register a case if the allegation, oral or in writing, make out a 

cognizable case. It the allegations turn out to be false, provision of section 

182, 211 I.P.C and section 250 Cr. P. C. may be attracted but there is no 

option to register or not to register a case. 

All over the country, however police officers being haunted by the ghost of 

statistic are conveniently forgetting this mandatory rule of law and using 

every means in their power either not to register cases or minimize 

offences in devious ways. Indeed law itself is cognizant of his naked of this 

truth as it would appear from section 154(3), Cr. P. C. itself. 

F.I.R. does not only constitute substantive evidence, but can be used as 

previous statement to corroborate and contradict its maker under section 

157 or 145 of Indian Evidence Act. It can also be used as dying declaration 

or for recovery or as parts of informant's conduct u/s 32, 27 and 8 

respectively of the Indian Evidence Act 

From the police point of view, its importance lies in that it is the only 

statement that can be produced during trial to support the informant's 

testimony. However, as the FIR forms the basis of a criminal case and as 

the courts in India give great importance to it, the investigating officers 

144. AIR 1968 SC 1. 
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also herd to attach undue importance to it on the mistaken notion that a 

successful investigation and prosecution cannot be ensured if the first 

information report is not well established, often the investigating officers go 

a step further and start padding and concoction at the FIR stage itself, 

particularly in serious crimes, by way of introducing the names of eye 

witness, facts pertaining to motive names of suspects or the accused and 

other particulars. There are also instances of police officers distorting the 

first information report for ulterior motives. Such manipulation is done 

either to create evidence against the accused or to implicate some innocent 

person or to show favour to the accused. All these practices, needless to 

say, against the spirit of law, and to more often than not, can be expressed 

easily at the trial stage to the detriment of prosecution. Another prevailing 

tendency among the police officers is to conceal crime by not registering it 

at all. This may be mainly due to the 'tyranny or satisfaction arising out of 

undue emphasis on statistics and the system or evaluating efficiency with 

reference to it. 145 

Degrading treatment to Woman by Police: The discriminatory attitude 

of many law enforcement officials to women in India continues to place 

them in a volurerable position. Women are particularly at risk of human 

violations at the hands of police as criminal suspects taken into custody for 

questioning and to female relatives of criminal suspects wanted by police. 

Women approaching the police for redress have also been subjected to ill 

treatment in the form of violation of their personal integrity which range 

from beating to extreme verbal insults including sexual Assault. 146 

145. N.R. Madhav Menon, A Training Manual for Police on Human Rights, Human Rights 

Centre, 1997, N.L.S.I.U. Publication, Banglore, P.64. 

146. Dr. Deepa Singh, Human Rights and Police Predicament,[lst Edition, 2002], J.C. Bangia 

Publication, P .11 0. 
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Women if accused by a crime, and found guilty by a competent court of law 

and subject to the same degree of punishment as is applicable to male 

accused. The procedure for investigation and trial are indeed equal and 

similar. However, the laws has prescribed certain minimum standards to 

ensure dignity and decency of womanhood, particularly, with regard to 

action such as during the arrest of a female with or without a warrant and 

so also while executing a lawful search warrant or even when acting under 

the authority of law under specified circumstances without a warrant or 

search. 147 

The Code of Criminal procedure 1973 Provides that whenever it is 

necessary to cause a female to be searched, the search shall be made 

another female with strict regard to decency. 148 Section 100(3) of the code 

of criminal procedure in relation to searches of women under a warrant, 

provides that : "whenever any person in or about such place is reasonably 

suspected to concealing about his person any article for which search 

should be made, such person may be searched and if such person is 

women, the search shall be made by another female with strict regard to 

decency. "149 

Generally, under section 160 a police officers is authorizes to summon the 

witness concerned to appear before him and it is obligatory on the person 

so required to appear before the investigating officer to give information as 

known to him. According to sub clause of this section, law has provided 

147. N.R. Madhav Menon, A Training Manual for Police on Human Rights, Human Rights 

Centre, 1997, N.L.S.I.U. Publication, Banglore, P.64. 

148. " Whenever it is necessary to cause a female to be searched, the search shall be made by 

another female with strict regard to decency." 

149. "Where any person in or about such place is reasonably suspected of concealing about his 

person any article for which search should be made, such person may be searched and if such 

person is a woman, the search shall be made by another women with strict regard to decency." 
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that no male person under the age of 15 years and women shall be 

required to attend anyplace other than the police in which such male 

person or women resides. 150 

In Cr. p. c. there is express prohibition on seeking the women to give 

information by coming to the police station to give information by coming 

to the police station or before investigating officer and the supreme court 

has clearly and categorically deprecated such unjustified and illegal 

practices. A magistrate cannot also issue a process compelling any one 

(female) to give evidence in police investigation. 

The scope of the proviso to section 160(1) of the code of Cr. P. C. 1973 got 

a clear enunciation by the supreme court of India in Nandini Sathpathy151 

where the supreme court held that accused will be obliged to truthfully 

answer questions put to them by the investigating officer in so far as they 

do not inculpate him and may refuse to answer those which have a 

tendency to inculpate him. 

However, in relation to the refusal of the accused to report before the 

investigating officer the supreme court has this to say: -

"To serve the end of justice, when a women is commanded into a police 

station, violating the commandant of section 160 of the code ...... the right 

thing is to quash the prosecution as it stands at present. "152 

It is no doubt that Nardini Sathpathy was more concerned with the 

question of self incrimination, but its emphatic direction given to the 

investigation agencies in the country on the need for compliance with the 

mandatory directions of section 160 of the code of criminal procedure, 

1973, can hardly by ignored. 

150. Dr. Deepa Singh. Human Rights and Police Predicament, [1st Edition, 2002], J.C. Bangia 

Publication, P.lll. 

151. AIR 1978 SC1025. 
152. Nardini Sampathy v. P.L.Dani, AIR 1978 SC 1025. 
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Another area of contradiction between law and on social system relates to 

offences against women, especially the offence of rape. Rape and outraging 

of modesty of a woman in police custody is the most serious charge against 

the police. The acquittal in the famous Mathura rape case, 153 created such 

a wave of indignation and social protest that a demand for the amendment 

of the law in this regard was male almost from all sections of the people. 

But it appears that the malady is not so much in the substantive law of 

rape as contained in the provision, section 375, I.P.C. but more in section 

155(4) of the Indian Evidence Act and in view of the law some judges had 

taken in the past to virtually equate the victim of rape with that of an 

accomplice in total ignorance and disregard of the varying social conditions 

in India. 

In many countries, rape and other sexual violence are common method of 

torture inflicted on women by state officials. Rape or the threat of Rape 

may be inflicted for a member of reasons such as to exntract confessions or 

to intimidate humiliation or punish. 

Rape always the international infliction of several psychological as well as 

physical suffering. Rape of women detaines by prison security or military is 

always torture. 

The Supreme Court has held in Rameshwar v. State of Rajasthan, 154 

Sedheswar Ganguly v. State of West Bengal155
, Rafiq v. State of 

U.P .156 and Bharwada Bhoginbhai v. State of Gujrat, 157 that 

corroboration may be desirable as a rule of prudence but it is not 

compulsory in the eye of law. Inspite of this change in trend of discussion 

153. Tukaram v. State ofMaharastra, (1979) 2 SCC 143. 
154.1952 Cr.L.J. 547. 

155. AIR 1958 SC 143. 

156. AIR 1981 SC 559. 

157. 1983 Cr.ZL.J. 1096 (SC). 
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in rape higher courts, the percentage of conviction in rape cases in the trial 

courts is still not satisfactory. 

Degrading treatment to children Accused of offenders by the police: 

The Constitution of India guarantees fundamental Rights to all its citizens 

including children. The principle of Equality under article 14 is qualified by 

the special provisions made under article 15 in favor of women and 

children. Further, Article 39(e) & (f) of the constitution obligates the state 

to give children the situation that facilitates to develop in a healthy manner 

and in conditions of freedom and dignity, protecting childhood against 

exploitation and against moral and material abandonment. 158 

In so far as penal processes are concerned it may be appropriate here to 

recount the provisions or section 82 of the Indian Penal Code which holds 

that nothing is an offence which is done by a child under seven years of 

Age. Further section 83 of the code provides that nothing is an offence 

which is done by a child above seven years of age and under twelve, who 

has not attached sufficient maturity of understanding to judge. The nature 

and consequences if his conduct or occasion. 159 

The probation of offenders Act, 1956 is a social legislation which imposes 

restrictions on imprisonment of offenders under twenty one years of age 

and section 6 of that enactment provides that as a normal practice young 

person below that age are not consigned to prisons after the due process of 

ascertaining the guilt and unless it is satisfied and that having regard to the 

nature of the offence and the character of the offender. It would not be 

desirable to deal with the person under the beneficial provision of that law 

158. Dr. Deepa Singh. Human Rights and police procedures,[ 1st Edition 2002], J.C. 
Bangia Publication, P .111. 
159 . " Nothing is an offence which is done by a child above seven years of age and under 

twelve, who has not attained sufficient maturity of understanding to judge of the nature and 

consequences of his conduct on that occasion." 
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and record their reasons therefore. This does not alter other provision of 

the code of Cr. P. C. 1973 but only help in preventing incarceration of the 

juvenile and young offenders. 

The Juvenile Justice Act, 1986 is designed to ensure, inter- alia the effort of 

the state to conceive a uniform legal frame work for juvenile justice to 

avoid lodging of children in jails and police lock - ups and to establish 

norms and standard of juvenile justice board. 

"Crimes in India" shows us a phenomenal increase of juvenile delinquency 

day by day. Now the question arises that what should be the role of the 

police in combating menace, apart from merely enforcing preventive 

legislation? The concept of a welfare state is increasingly imposing on the 

police duties of a nature which they were never before called upon to 

perform. The police can no longer, consistent with their changed position, 

take the narrow and pragmatic attitude that their business is only to 

enforce the laws as they exist and they have nothing to do with laws as 

they exist and they have nothing to do with the curative aspects of modern 

correctional methods. It is being increasingly felt in all democratic countries 

that in addition to special surveillance of places and activities in which 

youth is particularly exposed to danger, the police should also directly help 

in the education of the erring juveniles and help them to show up as 

healthy citizens, for on this alone will depend their future behavior in 

society. 160 

Ever since the third session of the General Assembly of the international 

criminal police organization in Berlin in September 1926, the international 

criminal police organization has been taking a been interest in the matter of 

educating policemen and women in the task of handling juvenile 

160. R.Deb, Criminal Justice, [1st Edition, 1998], the Law Book Company Pvt. Limited, 

Allahabad, P.134. 
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delinquents. The 1st United Nations congress of the prevention of crime in 

August-September, 1955, too, resolved that in the general organization of 

the police, the institution of special police service of juvenile should be 

composed of specially trained police officers. 161 

The police is the Agency that often comes first in contact with a delinquent 

child. It is also the agency which has a unique advantage of observing life 

at first hand and detecting any sign of anti social behavior at the earliest 

opportunity. Moreover, the treatment that the police accord to suspected 

criminal and juvenile delinquents on there arrest affects their attitude 

towards conventional society and may to a large extent determine their 

responsiveness or otherwise to future treatment programmes under taking 

for their reformation. Universal declaration on Human Rights solemnly 

declares that "No one shall be subjected to torture or to cruel in human or 

degrading treatment to torture or to cruel inhuman or degrading treatment 

or punishment. 162 Similarly Article 25(2) holds that childhood is entitled to 

special care and assistance. In their Declaration of Delhi in January 1959, 

the international commission on January laid down that rule of law must 

necessarily condemn cruel, inhuman or excessive prevention measures or 

punishment and supports the adoption of reformative measures wherever 

possible. 

In Sheela Barse v. Union of India163
, the Supreme Court of India 

admitted a writ under Article 32 and held that among other action, the 

state must: 

1. Ensure strict adherence to the safeguard. 

161. R.Deb, Criminal Justice, [1st Edition, 1998], the Law Book Company Pvt. Limited, 

Allahabad, P. 13 5. 

162. Article 5 ofU.D.H.R. 1948. 

163. AIR 1986 SC 1773. 
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2. Of the jails manuals so that children are not abused. 

3. Take precautions that children below 16 years of age are kept in jail. 

4. Ensure that trial of children should take place only in juvenile courts 

and not in criminal courts. 

5. Ensure that if a first information report is lodged against a child below 

lOyears of age for an offence punishable with imprisonment of not 

more than seven years, then the case must be disposed off in three 

months. 

The Supreme Court further pointed out that by ignoring the non 

custodial alternatives prescribed by law and exposing the delinquent 

child to the trauma of custodial cruelty, the state and the society runs 

the risk of sending the child to the criminal clan. The court cautioned 

that this is no more a matter of concession to the child but its 

constitutional and statutory right. 164 

Torture By the Police in Custody: 

The Indian constitution does not expectedly prohibit torture or 

mistreatment, although there are laws prohibiting torture by the police and 

army and case law prohibiting the use of forcibly extracted confessions. 

Torture and mistreat of detainees, including boon political and criminal 

suspects, are widely reported in India, although it is impossible to state 

precisely how relevant practices are. Torture does not always result from 

government policy to torture suspects. 165 

The main reason why torture continues to be practiced on such a wide scale 

throughout India is that the police feel themselves to be immune they are 

fully aware but they will not be held accountable, even if they will the 

victim and even if the truth is revealed. 

164. Sheela Barse v. Union oflndia, AIR 1986, SC 1773. 
165 Jagmohan Mohanty, Teaching of Human Rights. New Trends and Innovations, [1st edition, 

2005], Deep and Deep Publications, New Delhi, P.302. 
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In situational factors which contribute to the persistence of torture include 

the negative public image, and bad working conditions of the police, the 

inadequate training and facilitates available to them, the high degree of 

political involvement in directing their activities and the failure of the 

government to accept responsibility for ensuring that the police operate 

within the limits of law. 166 

Uperdra Baxi167
, Vice chancellor of Delhi University and a noted analyst of 

police behaviour states that the police remain an "exploited, neglected and 

deprived minority" who are denied the most basic minimum working 

conditions and who are subservient to the rulers rather than responsive to 

the people". The police are poorly paid, suffer difficult working conditions, 

lack adequate housing and have little job security. The police have no right 

of association under the police forces (Restriction of Rights) Act 1966. 

These conditions led to a police secret in Haryana State in mid 1991. a 

leader of the unofficial Haryana police Association said, "we are the lowest 

paid among the government employees, measured by politicians and 

officials alike, run around of twenty four hours and earn finally not two 

square meals but a bad name from the public." After conducting a series of 

interviews of senior police officials in June 1988. the statesman reported 

"undoubtedly many of the excesses committed by the police are due to a 

tremendous degree of frustration in the lower rungs of the force. 168 

Arvinder singh Bagga v. State of U.P. 169is a case of police atrocities 

where police officers were guilty of illegal arrest and torture in police 

station. They subjected a married woman to physical mental and 

166.Torture, Rape & Death in Custody, Amnesty International India, 1992, Amnesty 

Iintemational Publications, [1st Edition], Easton Street London. P. 76. 

167. Dr. Deepa Singh. Human Rights and Police Procedures, [1st Edition 2002], J.C. 
Bangia Publication, P.l 07. 
168. Id 77. 

169. AIR 1995 SC 117. 
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physiological torture calculated to create fright to make her submit to the 

demands of the police and abandon her legal marriage. The court held that 

the new concept of personal liberty of the police officials, committing police 

atrocities leading to human rights violation, depicts the judicial wisdom in 

such cases and is a welcoming feature of the Indian judiciary. This will 

definitely have some deterrent effects of the police officials committing 

police atrocities and violating human rights. 

In Ram Sagar Yadav's170 case, the supreme court of India observed that 

the custodian of law and order do use their position for oppressing innocent 

citizens who look to them for protection. 

The torture commission of India 1884 received a total of 79 complaints 

against police and 198 complaints against Revenue were found to be true 

by the commission. The methods of torture were described by the 

commission: -

"Among the principal tortures in vogue in police cases we tend the 

following: - twisting a rope tightly around the entire arm or by so as to 

impede circulation, lifting up by the moustache, suspending by arms while 

tied behind the back, searing with the iron, placing stretching insects such 

as the carpenter battle, on the naval, scrotum and other sensitive parts, 

dipping in wells and rivers, till the party is half suffocated, squeezing the 

tactical, beating with sticks, prevention of sleep, keeping in fish with 

pincers, putting pepper or red chilies in the eye or introducing them in the 

private parts of men and women; these cruelties occasionally preserved 

until death sooner or later ensues."171 

170. Ram Sagar Yadav v. State 1985, 2SCR 621. 

171. Dr. Deepa Singh. Human Rights and Police Procedures, [1st Edition, 2002], J.C. Bangia 

Publication, P .1 07. 
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Torture involves dehumanizing the victim and the dehumanization is made 

ea if the victims come from a disadvantaged social, political or ethic group. 

Methods of torture include: strengthening of body on a ladder, suspension 

from the wrists, electric shocks, pulling out the finger nails, dripping acid 

on the face, the insertion of broken bottle into the anus, and prolonged 

flogging. 

Torture cannot be defined by a list of prohibited practices. It is equally 

impossible to draw a clear dividing like between torture and other cruel, 

inhuman or degrading treatment or punishment. Whether an act of ill -

treatment constitute torture depends on a number of factors including the 

nature and severity of the abuse. 

The term torture and ill-treatment are used here to refer to acts involving 

the inflection of pain of suffering by sta;e agents, or similar acts by private 

individuals for whom the state bears responsibility through consent, 

acquisition or inaction Torture and ill treatment also refers to similar acts 

inflected by members of armed political groups. 172 

The human rights savior Supreme Court has made several attempts to 

protect the prisoners from all type of torture. The court has rightly 

observed in Sunil Batra (II): 173 

"The humane thread of jail jurisprudence that their through is that no 

prison authority enjoys amnesty for unconstitutionally, and forced fare 

well to fundamental rights is an institutional outrage in our system 

where stone and iron bars shall bow before the rule of law."174 

172. Id. 109. 

173. Sunil Batra(II) v. Delhi Administration, AIR 1980 SC 1579. 
174 .Sunil Batra (II)v. Delhi Administration Air 1980, SCat 1713. 
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In Kishore Singh v State of Rajasthan175
, the supreme court brought 

home the keep concern for human rights by observing against police 

cruelty in the following words: -

"Nothing is more cowardly and unconciousable than a person in police 

custody being beaten up and nothing inflects a deeper wound or our 

constitution culture than the state officials running berserk regardless of 

human rights. "176 

Methods of torture range from electric shocks to suspension from ceilings to 

severe beating with lathis and kicking. In many areas of India beating are 

not reported or torture or ill treatment because they are so much a part of 

the arrest and detention process. 

The Terrorist and Disruptive Activities (Prevention) Act (TADA) 1987 which 

lapsed in 1995 was found to have led to widespread use of torture by law 

enforcement officials. As well as withdrawing safeguards under Art 22 of 

the constitution for those suspected or broadly defined offences of 

'disruptive activities' and terrorist acts" it withdraw further safeguards and 

thereby facilitated the use of torture. 

Section 15(1) of the TADA made confessions to a police officer of the bank 

of superintendent of police and above admissible evidence. In its majority 

upholding the constitutional validity of TADA, the Supreme Court observed: 

"whatever may be said for or against the submission with regard to the 

admissibility of a confession before a police officer, we cannot avoid but 

saying that we have frequently deals with cases of atrocity and brutality 

protected by some zealous police officers resorting to inhuman, barbaric, 

archaic and drastic method of treating the suspects in their anxiety to 

175 .AIR1981SC at 625. 

176 .Kishore Singh v. State of Rajasthan, AIR 1981 SCat 625. 
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collect evidence by hook or crook and wrenching a decision in their 

favour". 177 

The Indian constitution is perhaps one of the rare constitutions of the world 

which reflects the human rights approach to environment protection 

through various Constitutional mandates. 178 In India the concern for 

environment protection has not only been raised to the status of 

fundamental law of the land, but it is also wedded with the human rights 

approach and it is how well settled that it is the basic human rights of every 

individual to live in pollution free environment with full human dignity. 

Article 21 of the Constitution guarantees a fundamental right to life, a life 

of dignity, to be lived in a proper environment, free of danger of diseases 

and infection. The talk of human rights and maintaining the dignity of every 

person would become meaningless unless they are served with the 

minimum livable environment. The judicial grammar of interpretation has 

made "right to live in healthy environment" as the sanctum sanctorum of 

human rights. 

In the Bandra court at Bombay, a garage serves as the lock up rooms for 

women. Leave alone bathrooms and toilets, it does not even have windows. 

Women in the lock - up have no option but to use the floor as the toilet. 

Another area of human rights violation are judicial and police lock - ups. 

There is no exaggeration to say that even a cowshed is better that many of 

such lock -ups which lack in providing the barest minimum facilities to the 

accused and their condition in such lock - up is more deplorable. In west 

Bengal also many police lock- ups are in a more deplorable condition due 

to over crowding and not providing the bare necessaries of life. The 

provision of food, drink, smoke etc can be taken care of and similarly 

177. Kartar Singh v. State ofPunjab. 1994(2) SC 423. 

178. Article 14, 21, 47,48- A and 51A (a) of the Constitution oflndia. 

82 



provision of toilet, etc should not be neglected. These petty things are likely 

to charge the mental response of the subject. As a rule all the facilities 

which an ordinary man is entitled should be given to the subject, if he is in 

police custody. 

The Prevention of Torture Bill, 2008 being brought by the Government of 

India is a shame. The Bill contains only three operative paragraphs relating 

to definition of torture, punishment for torture and limitations for 

cognizance of offences falls. 

The Prevention of Torture Bill 2008, fall far short of obligation that the 

states ratifying CAT must undertake. It provides narrow and destructive 

definition of torture with no reference to death as a result of torture. It 

provides for lenient punishment for torture contrary to the punishment 

provided under the Indian Penal Code for similar offences. Further, the six 

month bar for taking cognizance of offence under the proposed bill is 

contrary to the Cr.P.C.1973. 179 

Terrorism, Police encounter and Human Rights: 

In recent times India has experienced several acts of terrorism and still the 

threat persists in this country. Different strategies are being adopted in 

order to counter the terrorism which of course should follow the norms of 

protecting human rights, since human rights is considered to be an 

essential element of individuals rights promoted by the state. The necessity 

to safeguard the human rights should be the primary objectives of an 

effective counter terrorism effort. 180 It is also necessary to strengthen 

democracy and uphold the rule of law. Without respecting human rights 

any measure undertaken to fight terrorism may prove futile. Though the so 

called global war on terror is undermining and marginalizing human rights, 

179. Prevention of Torture Bill, 2008. 
180. "Combating Terrorism .... Through Human Rights", Ekta Prakash, 
http://ibnlive.in.com/cfs/blog/53733/1541, visited on 25-03-2010. 
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yet it should be emphasized that the best and the only strategies to isolate 

and defeat terrorism in practicing human rights. 

The process of dealing with terrorism is quite sensitive as it includes the 

hopes and aspirations of the common people. Human Rights of citizens 

which are alienable and guaranteed by be the Constitution cannot be 

allowed to be sacrificed under any circumstances. The menace of terrorism 

should be tackled with iron hands. Article 21 181 (protection of life and 

personal liberty or Right 182 to life), Article 20 (Protection in respect of 

conviction for offences, or Protection against testimonial compulsion) of the 

constitution cannot remain suspended even during an emergency. 

However, many countries are enacting restrictive and repressive anti

terrorism laws in the name of combating terrorism. It has been noticed that 

in most of the cases, these laws are undermining the norms of human 

rights. State should enact with all efforts to protect and promote human 

rights of its people. 

Unfortunately, in many counter-terrorism warfare, the consideration of 

human rights is often denied. Resulting to it, the victims of warfare get 

motivated to revolt against the perpetrators of such war through terrorism. 

But most alarmingly, in the name of combating terrorism, the state itself 

violates the human rights. It encourages the issue of state repression. 

People from large section get alienated and unwittingly help the terrorist. 

Human Rights violations by the state and its agencies occur in various 

settings: during cordon and search operations, during encounters

sometimes genuine and at other times fake- or opening fire in crowded 

areas, during detention and interrogation. 

181. " Protection of life and personal Liberty" 
182 " Protection in respect of conviction for offence" 
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A number of factors are responsible for such violations. These include: lack 

of transparency and accountability, inadequate training and education 

among security personnel in observing human rights, lack of scientific 

investigation skills and tools among the police, deficient information to, and 

investigation by, the police, high levels of stress factor caused by extended 

tour of duty in conflict theatres under treacherous and taxing conditions, 

and moribund judicial system. 183 

It is therefore important to note that exercising counter-terrorism efforts, 

the state should not undermine the human rights. It is also essential to 

train and educate the security forces, police, Para-military and the army 

about the importance of observing the human rights of the people. In the 

institution of police training, human rights should be an integral part of the 

syllabus. In addition, speedy trial is an important objective to ensure for 

the guilty and proper justice for the innocent. It is to be remembered that 

any act of injustice may lead a person to the way of violence and terrorism. 

On many occasions, concerned citizens from different walks of life have 

disapproved, and unequivocally condemned, the agencies of the state 

employing terrorism as a tool. In this context, the Supreme Court of India 

noted in D.K.Basu v. State of West Bengal 184 that: "state terrorism is no 

answer to combat terrorism. State terrorism would only provide legitimacy 

to terrorism; that would only be bad for the state, the community and 

above all the rule of law. The state must, therefore, ensure that the various 

agencies deployed by it for combating terrorism act within the bounds of 

law and not become law unto themselves." 

183. Terrorism and Human Rights, Wilson john and P.V .Ramana, www.orfonline.org/ 
February 2007. visited on 27-03-2021. 
184. AIR 1997 SC 610. 
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The solution cannot be forced wishing away the problem. The solution lies 

in striking the right balance between the need for an effective criminal 

justice system with the ideals of liberal democracy some compromise will 

have to be made at least for some years till the ground situation improves 

by amending some of our laws and procedure. The recommendation for 

striking balance between terrorism and human rights are: 

1. Torture in whatever form should never be allowed. 

2. Anonymous statements and sources of information should, when used 

as testimony in a criminal law procedure in a court, be tested on origin 

and reliability by a judge. 

3. The right to be fair trial with an independent and impartial judge 

should also be respected in the context of the fight against terrorism. 

4. Detention without intervention by a judge is unacceptable. The new 

and far going method of coercion, created for the purpose of combating 

terrorism, should be put under supervision of a judge. 

1. Restriction to human rights for the purpose of combating 

terrorism should fulfill the requirements of proportionally and 

subsidiary and the requirement of legality. 

2. Special human rights officers should be deputed to army, 

paramilitary and police units deployed in conflict zones. 185 

3. Strengthening of criminal law is important that terrorist 

suspects are brought to trial. Security detention is problematic over a 

longer period of time. Therefore, we have to adapt our criminal laws 

in order not to allow loopholes for terrorist. 

185. Combating Terrorism ....... Through Human Rights, Ekta Prakash, 
http://ibnlive.in.com/cfs/blog/53733/1541. visited on 25-03-2010. 
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4. The input of an independent National Human Rights Committee 

is indispensable for finding a balance between the interest of 

combating terrorism and human rights. 

5. Weapons to be used should be such that which creates 

minimum collateral damage to the general environment of the 

defense location. 

6. Training is the key vehicle to deliver institutional transformation 

to organizational praxis. 

7. A comprehensive and inclusive detention of "Terrorist " acts, 

disruptive activities and organized crime be provided in the Indian 

Penal Code 1860, so that no legal vacuum in dealing with terrorist, 

underworld criminal send their activities after special laws are 

permitted lapse as in the case of TADA 1987.186 

8. Possession of prohibited automatic and semi automatic weapon 

like AK-47,AK-56 Rifles, machine Guns, etc. and lethal explosive and 

devices such as RDX, Landmines, detonators, time devices and such 

other components should be made punishable with imprisonment of 

up to 10 years. 

9. Power of Search and Seizure be vested in the intelligence 

agencies in the areas declared as Disturbed Areas under the relevant 

laws. 187 

10. The sunset provision of POTA 2002 must be examined in the 

light of experiences gained since its enactment and necessary 

186. http:/www.pucl.org/Topics/Law/2003/Mallimath-recommendations.htm. visited on 
10-6-2009. 
187. http:/www.pucl.org/Topics/Law/2003/Mallimath-recommendations.htm. visited on 
10-6-2009. 
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amendments carried out to maintain Human Rights and Civil 

liberties. 188 

Effective counter terrorism measures and the protection of human rights 

are not conflicting but complementary and mutually reinforced goals and 

any shortcut around human rights makes the people weaker. We must not 

fall in the trap that terrorists have set as they want us to over-react, so of 

torture or cruel, inhuman and degrading treatment is abhorrent and 

shatters peoples legitimacy as torture would hurt, not help, in the fight 

against terrorism. 

Role of police Special reference to West Bengal: 

This is a matter of great concern that the police department often gets 

influenced by the ruling government of a state. For instance, in West 

Bengal political patronage and partisan police force have helped to increase 

the influence of land mafias in Kolkata and its neighboring areas. The 

politician-criminal nexus working in several places of Bengal has been 

revealed in the Rajarhat land fiasco. Despite having the thorough 

knowledge of the activity of the unscrupulous promoters of the Vedic 

Village the local police did not take any step against them and rather kept 

silence. In the incidents of Singur, Nandigram, and Rajarhat land fiasco the 

weakness and inefficiency of the police department had led the ruling 

government amidst great trouble. These instances have proved that the 

police department itself violates the human right. 

Human right organizations have accused Bengal police for human right 

violation. Amnesty International, West Bengal Human Rights Commission 

(WBHRC), National Human Rights Commission (NRC) and other human 

188. http:/www.pucl.org/Topics/Law/2003/Mallimath-recommendations.htm. visited on 
10-6-2009. 
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right organizations like APDR repeatedly raised grievance against Calcutta 

police and West Bengal police for torture and ill-treatment of people in the 

police custody. Amnesty International has received a large number of 

reports of torture, death and illegal detention by the police in West Bengal. 

It has stated in its report that West Bengal has the highest number of 

deaths in police custody in India. Amnesty International alleged that the 

victim of torture had been illegally for several days in the police custody in 

violation of section 167 of the Code of Criminal Procedure(Cr.P.C) which 

provides to all detainees should be brought before a magistrate within 24 

hours and also violates the article 9(3) of the International Covenant on 

Civil and Political Rights(ICCPR). In recent years, police custodial deaths, 

torture in West Bengal have declined slightly. Much highlighted human right 

violation case where Bhikari Paswan was picked up by the police from his 

residence on the night of Oct.13, 1993 at about 12-30 hrs. His 

whereabouts since then are not known. According to human rights 

organizations, Bhikari, a jute mill worker, was abducted by the then 

additional superintendent of police of the district Hoogly police Harman 

Preet Singh and there other poicemen. He was reportedly taken to a police 

outpost in Telinipara, Hoogly, where he was tortured to death. But his body 

has not yet been found. This disappearance of Bhikari Paswan is still a 

mystery. 189 

The NHRC registered deaths of 64 persons in judicial custody in West 

Bengal during 2004-2005. Those who were killed in judicial custody in the 

state during 2005 included Prajit Das of Alipurduar Special Correctional 

Home who died on the way to the hospital on 8 march, 2005190
, Arunodoy 

189. http://www. groundreport.com/Business/Human-Right-organisations-often-accused
Bengal-Police, visited on 4-7-2010. 
190.2004-2005 Annual Report ofNHRC. 
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Bannerjee who died at the district hospital in Jalpaiguri on 8 July 2005191 

and Bhagat Rajbanshi who died in Raiganj district jail in North Dinajpur 

district on 11 July 2005192 Bhagat Rajbanshi fell ill while eating lunch. It 

was alleged that Bhagat was taken to the hospital only an hour after he 

choked while eating food. He was reportedly taken to hospital o a cycle 

rickshaw although the jail had an ambulance193
• 

According to the State Government, West Bengal 19,348 prisoners against 

the sanctioned capacity of 19,722 prisoners as of Deember 2005. of the 

total prisoners, 74.6°/o were under-trial prisoners (14,445). The publication 

of female prisoners was 1,598 including 1,048 undertrials. 

The State Government of West Bengal sought to paint a rosy picture of the 

state of affairs of the jail I the state by renaming them as "Correctional 

Homes" with effect from 14 April 2000. In the website of West Bengal 

prison, the state government claims-"AII prisoners shall have three meals a 

day the early morning meal before the hour of labour, a mid day meal, and 

an evening meal before they are locked up for the night. Normally the 

prisoners are served adequate quantity of rice, lentil and vegetables in the 

lunch and chapatti, vegetables and lentil in the supper. Mutton and fish are 

served to them once every week. Tea is served twice daily". 194 

Following his visit to Krohnagar district jail in Nadia, on 2 Februay 2005, 

West Bengal State Human Rights Commission chairman Shyamal Sen 

criticized the Nadia administration for the "pathetic state" of the jail and the 

jail hospital. He found extreme overcrowding condition in the jail which 

housed 600 inmates in space insufficient for even 500. The inmates of the 

191. ' Inmate Death,' The Telegraph, 1oth March. 
192. Ibid. 
193. ' Prisoner Chokes on Food,' The Telegraph, lih July 2005. 
194. Citizens Charter in Prisons of West Bengal, http://www. 
Westbengalprisons.org/rightsprisons.html, visited on 20-7-2009. 
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jail were being served "foul-smelling food" and they lived in "congested 

surroundings". In the hospital, 14 patients, including infants, were sharing 

four beds. The jail hospital had a capacity of about 200 patients but the 

number of patients was three times higher. Sen described the Krishnagar 

district jail as the worst of all jails in the state. 195 

The security forces were responsible for rape and molestation. On gth 

January 2005, lance corporal R.C. Garai was arrested in connection with 

murder of Indira Sharma, wife of a Sikkim Armed Police constable. The 

victim's body was recovered from the unused septic tank at the defence 

cantonment at Burtuk on 7th January 2005. 196 

On May 2005, a women identified as Kiranbala Das was allegedly shot dead 

by a jawan of 106th Battalion of the BSF identified as Pravin Kumar after 

arresting her at Ghojadanga near Bashirhat in North 24 Parganas district. 

The victim was shot in the abdomen and died at R.G. Kar medical college 

and hospital in Kolkata. According to BSF officials, the victim as arrested 

when she was running towards the border but was "accidentally" killed 

when she tried to escape from custody. But the police stated that Pravin 

Kumar was drunk and tried to rape her when she went to the fields to feed 

goats. Hundreds of villagers attacked the BSF border out post bordering 

Bangladesh in protest. 

According to the BSF sources, the accused jawan was placed under 

suspension and a DIG- level enquiry was initiated to probe into the 

incident. 197 

The police were responsible for indiscriminate use of force against women 

demonstrators. Male police men were deployed to control female protestors 

195. 'Rights rap on Nadia facilities', The Telegraph, 3rd February, 2005. 
196. 'Arrest Ends Jawan's Flight', The Telegraph, and 11th January, 2005. 
197. 'BSF Trooper Kills Woman', The Times oflndia, 5th May, 2005. 
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and they allegedly molested female protestors. On 28th July, 2005, at least 

seven nurses were badly injured in police lathi charge when nurses under 

the aegis of Calcutta Nurses Action Forum tried to enter the Swastha 

Bhawan in Salt Lake, Kolkata to submit a memorandum to health 

department officers against their failure to fill several hundred vacancies for 

nurses in hospitals across the state. According to the Calcutta Nurses 

Action Forum Secretary, Rituparna Mahapatra, the male policemen also 

misbehaved with the nurses. 

On 29 July 2005, police resorted to lathicharge on agitating women of 

Khanpur village, 32 km from Balurghat who were protesting against alleged 

police action in a molestation case. At least five women were injured, one 
F +-h ..... 11 o, ... , em cn...1ca .y. 

Many women faced harassment while registering cases of domestic 

violence. In August 2005, Sakina Bibi lodged a complaint with the North 24 

Parganas Superintendent of police alleging that whenever she went to the 

police station, Sub-Inspector Sukesh Ranjan Pal at Haroa police station 

asked for sexual favours or bribe in return for police action against her 

husband. 

Witch hunting was common in many tribal dominated areas of West Bengal. 

In many cases, women were branded witches and killed by relatives to garb 

their property. The victims who were killed as witches included 60 -year -

old aunt, Laxmi Murmu who was hacked to death at Kumodda village in 

Sagardighi in Murshidabad District on 5 June 2005 on the charges of being 

a witch; and a tribal couple -Soti Oraon and his wife Mungri- who were 

dragged to a nearby jungle and hacked to death by some villagers on 12 

92 



October 2005 after being suspected as witches for a wave of malarial fever 

at Mill Bagan tea estate in Darjeeling. 198 

Many innocent women were tortured in the name of "witch hunting ". On 

16th October 2005, Yoshodhara Devi was reportedly locked up by her 

neighbour Raj kumar Mallick and his relatives at his residence at 

kanchanpally in South Port Police Station area in Kolkata after an 

'ojha'(witch doctor) held her responsible for the death of Mallick's child. 

However, Ajay Ranade DC(Port), said that the matter was resolved 

'amicably' and no case was filled against the accused199
• 

On December 2005, a widow identified as Lakshmi Marmu was beaten up, 

locked in a room and tried to be set on fire by a group of villagers led by 

her uncle Lippa who suspected her of being a witch at Behar Mandirtala 

village near Memari, about 90 km from Calcutta. Earlier, an 'Ojha' (witch 

doctor) had told Lakshmi's uncle Lippa that his daughter Pushpa was 

suffering from mental illness because of Lakshmi's witchcraft influence. 200 

The rights of the juveniles were blatantly violated by the police. On 27th 

October 2005, the police picked up lOyears-old Raja Kabiraj and detained 

him in singur police station in Hoogly district after they failed to arrest 

Raja's father Mantu Kabiraj in connection with a robbery case. 201 

On 22 December 2005, a police officer M.B. Khawash picked up Ramesh 

Tamang (14), a student of class ix of Municipal Boy's High School, 

Darjeeling, without any cause when he was returning home along with 

eight others from Chandamari . Ramesh Tamang was taken to the police 

198. 'Witch Hacked', The Telegraph,Kolkata, 7th June 2005. 
199. 'Witch Hunting in Kolkata', The Statesman, 17th October, 2005. 
200. 'Witch Widow Punished', The Telegraph, 7th December 2005. 

20 1 .. http :I lwww .achrweb.org/reports/india! AR06/WB .htm. visited on 4-3-20 1 0. 
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station and beaten up. The boy had to be admitted to Darjeeling Sadar 

Hospital after he suffered injuries on his leg due to the beating. 202 

On 11th March 2005, Calcutta High Court directed the West Bengal Human 

Rights Commission to visit Liluah Rescue home to investigate into alleged 

mismanagement and trafficking of girls by the authorities of home for 

destitute. The direction was issued in response to a public interest litigation 

filed by advocate Tapash kuman Bhanja, who accused the home employees 

of trafficking in girls. Tapash kumar Bhanja alleged that some of the 

inmates had conceived during their stay at the home, but the authority, 

despite having knowledge of the fact, didn't take any action. He alleged 

that the state government had not implemented the earlier 

recommendations of the West Bengal Human Rights Commission submitted 

in 2000 following a direction from the High Court to submit a report on the 

state of affairs of the home. 

Trafficking was rampant in West Bengal. On 4th September 2005, Chief 

Justice of Calcutta High Court V.S. Sirpurkar and the justice Y.K. Sabharwal 

of Supreme Court of India expressed concern over the alarming rise in girl 

trafficking in Murshidabad while hearing the complaints from victim of 

trafficking and their families at berhampore, where they went as a part of 

mobile court programme, an initiative to bring justice to the villages. As on 

4thseptember 2005, only 23 cases of girl trafficking were recorded by the 

police in Murshidabad since January 2005, The victims and their family 

members alleged that the police often refused to register cases. 203 

In West Bengal, security forces are responsible for extrajudicial killings, 

including in custody, alleged encounters and in indiscriminate firing at 

202. 'Cop assault on Student' , The Telegraph, kolkata, 24th December, 2005. 
203. 'Court Glare on Girl Selling and Police Snoring', The Telegraph, 5th September, 
2005. 
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protestors. On 16th June 2005, Sunil Roy, a businessman, was found 

hanging from the ceiling of a Government Railway Police Lock-up at 

Santragachi railway station with his leather belt tied around the neck. The 

railway police claimed that the victim was arrested at the Santragachi 

railway station on charges of pickpockets. But the family members rejected 

the allegation as "absurd" as the deceased had a flourishing business in the 

Howrah fish market. A case of unnatural death was registered and a 

magisterial enquiry was ordered into the death. 204 

The security forces also killed people in alleged encounters. On gth February 

2005, an innocent villagers Kadir Seikh was killed in an alleged encounter 

by the personnel of 63rd battalion Border Security Force at Sobhapur village 

under Vaisnabnagar police station in Maida, near the India Bangladesh 

border. The BSF officials claimed that kadir was found loitering suspiciously 

near the international border with a gang of five Bangladeshi smugglers, 

and that he was killed in retaliatory fire when the gang hurled bombs at the 

patrolling team.District Superintendent of police Sashi Kant Pujari ordered 

an enquiry ito the incident. 205 

The security forces were also responsible for indiscriminate use of fire 

arms against the protestors. On 4th august 2005, two persons were killed 

when police opened fire at the protestors near the Sub Divisional Officer 

office Hemtabad in Rajganj in North Dinajpur district. The protestors were 

protesting the rape of a minor girl by unknown persons. 

On 20 September 2005, two persons were killed in police firing at 

Khagrabari, near Coochbehar town. The Inspector General of police (North 

Bengal) K L Meena said police fired when the activists of Greater Coach 

204. 2004-2005 Annual Report ofNHRC. 
205. 2005 Annual Report ofNational Crime Records Bureau. 
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behar Peoples Association tried to forcibly enter Siliguri town in a 

procession violating section 144 of Cr. P. C. 

Arbitrary arrest, detention and torture were common. On 14 December 

2005, Vijay Kumar Jaiswal, son of late Uma Shnakar Jaiswal, was illegally 

picked up by the police from his house at K.S. Path, Kharda in 24 

Paeganas(North) District without any arrest or search warrant. The police 

had actually come in search of Vijay Kumar Jiaswal's brother but not finding 

him at home, the police picked up Vijay Kumar Jaiswal and detained him 

for about 4 days at Kharda Police Station without any charge! He was 

tortured during illegal detention by Ashis Dutta, Assistant Sub Inspector 

and other police officers of Kharda Police Station. On 18 December 2005, 

Vijay Kumar Jaiswal was produced before the sub divisional Magistrate on 

fabricated charges. 206 

Role of Prosecution: 

Today, in India, respect for law and the fear of law enforcing agency are 

evaporating from the minds of the criminal and day by day the situation is 

deteriorating to a low level. This is because of the low rate of convictions 

and the failure of the prosecution to prove the cases beyond reasonable 

doubt. 

Prosecution in our criminal justice ends in failure due to non cooperation of 

public, reluctance of witness, lack of coordination between the investigating 

agency, lengthy investigation procedures, and rampant corruption at all 

levels, in efficiency of investigation and prosecution, interference of 

politicians, goondas and wealthy people of society. 207 

206. INDIA: Illegal Detention and Custodial Torture by West Bengal Police, Asia 
Human Rights Commission Report 2005, 26th December, 2005. 
207. P.C. Tripathy, Prosecution System in Criminal Justice in India - An Appraisal of the 

Drawbacks and Failures, Indian Journal ofCriminology, Vol. 22. July, 1994, P. 70. 
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Criminal justice for its success mainly depends on the ability of the 

investigating agency which collects evidence of a case and prosecuting 

agency which places these evidences before the judge. The investigating 

agency thus stands as a doorway of the criminal justice and strengthens 

the foundation of the case. 208 

It has been observed that the code of criminal procedure, overhauled in 

1973, has widened the gap between two vital units, namely the police and 

the prosecution of the operational as well as organizational level. This has 

led to a state of frustration and ambiguity. It has also been considered a 

sorry state of affairs in the sense that the police and the prosecution are 

two sides of the same coin as the police functioning has a direct bearing on 

the success or failure in the prosecution of criminal case in courts. 

The police have a vital role in marshalling facts, while the prosecution has a 

very crucial role in effective presentation of the facts before the courts 

during trial proceedings. 209 

The public prosecution in a country under the rule of law is an officer of the 

court and his duty is to help the court in the administration of justice. He 

does not represent a party but the state. There should not, therefore be an 

unseemly eagerness for an grasping at conviction. Impartiality of his 

conduct is a vital as the impartiality of the court. His duty is to put all 

essential facts before the court so that truth is discovered and justice is 

done. He has even an imperative duty to produce a hostile witness if the 

evidence of the witness is essential to the proper unfolding of the narrative 

on which the prosecution is based. The primary duty of a lawyer engaged in 

public prosecution is not to convict but to see that justice is done. 

208. Id. P.71. 
209. K.I.Vibhute, Criminal Justice, (1st Edition, 2004], Easter Book Company, Luckhnow, P 

142- 143. 
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Suppression of facts and the secreting of witness capable of establishing 

the innocence of the accused is highly reprehensible. 210 

The failure of the prosecution in serious crimes generates a feeling of 

confidence among the habitual criminals, economic offenders and wealthy 

criminal to repeat the crime. This is one of the important reasons for the 

increase of crimes in the society. The evil of the punishment must be made 

to exceed the advantages of the offences. But the present criminal justice 

system has failure to provide proper punishment to criminals and the 

percentage of conviction show a deteriorating feature because of the 

loopholes of the prosecution system in our country. 211 

In the present system Assistant public prosecutions and public prosecutors 

are appointed by the state govt. and in some courts by the party in power. 

Before 1973, the appointment was made by the provision of code of 

criminal procedure. But since 1973 these appointments have become 

political appointments efficiency or experience is a secondary consideration 

while priority is given to affiliation to the political party in power. Some 

important drawbacks of present prosecution system are as follows212
: 

1. Lack of proper training and knowledge of Apps in police 

investigation system and lack of experience in prosecution 

proceedings. 213 

2. Procedural irregularity during prosecution by new Apps and 

improper study of police records. 

210 .R.Deb, Criminal Justice, [1st Edition, 1998], The law Book Company (P) Ltd., Allahabad, 

P. 12. 

211 P.Ch.Tripathy, Prosecution System in Criminal Justice in India - An Appraisal of the 

Drawbacks and Failures, Indian Journal of Criminology, Vol.22. July, 1994, P.70 

212. Id. P. 73. 
213. Ibid. 
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3. Examination of unimportant witness and deleting important 

witness because of lack of experience. 

4. The system of training of witness by PP and App for refreshing 

their memory for the interest of prosecution is not properly followed. 

5. Prosecuting agency do not take responsibility of production of 

materials evidence marked M.O experts during trial which, sometimes 

as per verdicts of our Apex court, initiate the entire proceedings. 

6. Lack of co-ordination of App or PP with investigating officers of 

cases and with important witness causing prosecuting failures. 

It is high time that state should endeavor to take steps in this respect. It 

will be too much to expect high degree of professional efficiency from 

themselves the difficulties, as mentioned above, are taken care of. 214 

Role of Witness: 

Any discussion regarding improvement of criminal justice system will be 

incomplete if the plights of the witness are not discussed. When a criminal 

case is being tried in a criminal court, witnesses are required to attend the 

same for the purpose of giving deposition. But in most of the courts, 

particularly in the sub division, there is no sitting arrangements at all for 

the witnesses. 215 It is common practice to make the witness on their fact 

while they give evidence. This is a mistaken demonstration of the majesty 

of law. 216 

Even the witness are not paid their duly allowances in time, although they 

may be compelled to attend the court on several dates for various reasons. 

214 . Sadhan Gupta, J, Administration of Criminal Justice Basic Problems that Require 
Immediate Attention, Platinum Jublee Celebration, 2006, Published by Bar Council of 
W.B. P. 77. 
215. Id. P.77. 
216. Pollock Basu, Law Relating to Protection of Human Rights, [2nd Edition 2009], Modem 

Law Publishing, New Delhi, P.957. 
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This fact also discourages the witness to attend the court. It is needless to 

mention that in a sensitive criminal case often the vital witness is treated 

with dire consequences by the invested criminals and their relatives. 217 

The state has a definite role to play in proceedings the witness, to start 

with at last in sensitive cases involving those in power, who have political 

patronage and could wield muscle and money power, to avert trial getting 

tainted and derailed and truth become a casualty. As a protection of its 

citizen the state has to ensure that during a trial in court the witness could 

safely depose truth without any fear or being haunted by those against 

whom he has diposed.1 there can not be any denial of the fact that the 

state agency in most of the cases, are unable to give adequate protection 

to the witness thereby prompting them to give false evidence in the court, 

as they were seared about their own safety. If we are to get proper result 

in the criminal cases, then it is absolutely necessary that the state should 

provide a machinery for providing adequate security to the witness and for 

this improvement of the law and order situation is a must. 218 

The Criminal law (Amendment) Bill 2003 was introduced in Rajya Sabha in 

August 2003 to implement measures designed to prevent the evil of 

witness turning hostile by inserting new sections, to ensure that evidence 

of material witness was to be recorded by the magistrate in certain cases, 

where investigation is an offence, punishable with death or imprisonment 

for seven years or more. But this provision was not framed by the 

parliament finally. The problem of witness turning hostile is perhaps 

because the section 161 Cr. P. C. statement is not signed - so the witness 

217. Id.P.957. 
218. Salhan Gupta, "Administration of Criminal Justice Basic Problems that Require 

Immediate Attention", Platinum Jubilee Celebration , 2006, Published by Bar Council of W.B. 

P. 77. 
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simply refuse to corroborate. There is no obligation on the court to accept 

all witness. Witness may be reflected by the court and also by the public 

prosecutor. The problem is when the main witness turns hostile. Although 

the court has still convict, it is difficult to uphold the conviction. 219 

Another problem is that if the trial takes place after three or four years, the 

witness may not be in a position to refresh their memory or to explain to 

the court what exactly happened on that day. It is very easily to prosecute 

the witness for getting false evidence in a criminal trial. But time has come 

when we are to ponder as to what was the actual cause for the witness is 

not disposing truthfully in a court of law. Unless and until this evidence is 

eradicated, no criminal Justice System will be successful. 

Recommendation of Mallimath Committee: 

In March 2003, the committee on reforms of the Criminal Justice system 

(Justice Mallimoth Committee) submitted a comprehensive report with 

recommendation to improve the Indian Criminal Justice System. The 

Justice Mallimath Committee was constituted by the Government of India, 

ministry of Home Affairs by its order dated 24th November 2000 and was to 

examine the fundamental principles of criminal law, particularly with a view 

to shortening the long delays of criminal trials and to confidence in the 

Indian Criminal justice system. 220 This included the possibility to review the 
I 

main governing the criminal justice system in India, namely the 

Constitution of India of 26th November 1949, the Indian penal code, the 

code of criminal procedure and the Indian prudence act. The committee 

proceeded to examine several National System of criminal procedure, and 

especially comparing the (adversal) and inquisitorial systems. It considered 

in particular the criminal justice system of continental Europe. It also 

consulted with many acts involved, seeking the opinion of members of the 

219. K.T.S. Tulsi, Criminal Justice Hals Barkeys Law, Vol. 3, April,09 P.25. 

220. Ministry of Home Affairs: Report ofthe Committee on Reforms of Criminal 
Justice System, (Government oflndia, 2003). 

101 



... 

civil society through an in depth questionnaire, and with all actors involved 

in the criminal justice system, such as courts, police departments, state 

governments, forensic scientists, and legal academics. 

Need for Reforms- It is the duty of the state to protect fundamental rights 

of the citizens as well as the right to property. The state has constituted the 

criminal justice system to protect the right of innocent and punch the 

guilty. The system divided more than a century back, has become 

inattentive, a large number of guilty go unpunished in a large number of 

cases, the system takes years to bring the guilty to justice, and has ceased 

to detect criminals. Crime is increasing rapidly every day and types of 

crime are profit rating. 

The citizens live in constant fear. It is therefore that the Govt. of India, 

ministry of Home affairs constituted the committee on reforms of criminal 

justice system to make a comprehensive examination of all the 

functionaries of the criminal justice system, the fundamental principles and 

the relevant laws. The committee, having given its utmost consideration to 

the gnat problems facing the country, had made its recommendations in its 

final report, the salient features of which are given below-

Adversarial system- The committee has given its anxious consideration to 

the question as to whether the system is satisfactory or we should consider 

recommending any other system. The committee examined in particular 

the inquisitorial system followed in France, Germany and other continental 

countries. The inquisitorial system is certainly efficient in the sense that the 

investigation is supervised by the judicial magistrate which results in a high 

rate of (consider). However, the committee felt that some of the good 

features of the inquisitorial system can be adopted to strengthen the 

Adversarial system and to make it more effective. This includes the duty of 

the court to search for truth, to (arise) a proactive role to the Judges, to 

give directions to the investigating officers and prosecuting agencies in the 
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nation of investigation and leading evidence with the object of seeking the 

truth and focusing or justice to victims. 

Accordingly the committee has made the following recommendations:-

a) A preamble shall be added to the Code of Criminal Procedures or the 

following lines:- "whereas it is (expedient) to constitute a criminal justice 

system for punishing the guilty and protecting the innocents. 

"Whereas it is expedient t preserve the procedures to be followed by it. 

'Whereas quest for truth shall be foundation of the criminal justice system, 

"Whereas it shall be the duty of every (functionary) of the criminal justice 

system and everyone associated with it in the administration of justice, to 

actively pursue the quest for truth. It is enacted as follows." 

b) A provision on the following lines be made and placed immediately alone 

section 311 of the code. 

"Quest for truth shall be the fundamental duty of every court." 

c) Section 311 of the code be substantial on the following lines. "Any court 

shall at any stage of an inquiry, trial or other proceeding under the code, 

summon any person as a witness or examine any person in attendance 

though not summoned as witness or recall or re-examine any person 

already examined as it appears necessary for discovering the truth in the 

case. 

d) Provision similar to section 255 of the code relating to summons trial 

procedure be made in repeat of trial by warrant and session procedures, 

empowering such court to take into consideration, the evidence received 
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under section 311 (new) of the code in addition to the evidence produced 

by the prosecutor. 

e) Section 482 of the code be substituted by a provision on the following 

lines. "every court shall have the inherent powers to make such order as 

they be necessary to discover truth or to give effect to any order under this 

court or otherwise to secure the ends of justice." 

f) A provision in the following lines be added immediately bellow section 

311 of the Code. Power to issue direction regarding investigation "Any court 

shall at any stage or inquiry or trial under this code, have such power to 

issue directions to the investigating officer to take appropriate action for 

proper or adequate investigation so as to assist the in search for truth." 

g) Section 54 of the evidence act be substituted by a provision on the 

following lines. "In criminal proceeding the fact that the accused has a bad 

character is relevant." It should be bear in need that a previous conviction 

is relevant as evidence of bad character. 

h) Right of silence Article-20(3) 

The right to silence is a fundamental right to the citizen under Article-20(3) 

of the constitution which says that to person accused of any offence shall 

be compelled to be citizens against himself. The committee feels that 

without the accused to any, the court should have the freedom to question 

the accused to (elicit) the relevant information and if he refuses to answer, 

to draw adverse inference against the accused. The committee has 

therefore felt that the accused should be required to file a statement to the 

prosecution disclosing his stand. For achieving this, the following 

recommendations are made:-
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a) Section 313 of the code may be substituted by section 313A, 313B 

and 313 in the following lines:-

1. In every trial, the court shall immediately after the witness for the 

prosecution examined, question the accused generally, to explain 

personally any circumstance in the evidence against him. 

2. a. Without previously warning the accuse, the court may at any stage 

of trial after examination under section 313A and before he is called 

on his defense - to him as the court considers necessary with the 

object of discovering the truth. 

b. Accused remains silent as refuses to answer any question () to him 

by the court compelled by law to answer, the court may draw such 

appropriate inference including inference as it considers proper in the 

circumstances. 

c. No act shall be administered when the accused is examined under 

section 3138 and the accused shall not be liable to punishment for 

refusing to answering or by giving false answer to him. 

The answer given by the accused may be taken into consideration in 

such enquiry of trial, and put in evidence for or against him in any 

other enquiry into, or trial for, any other offence which such answer 

may tend to show he has committed. 

Reforms in police: 

The machinery of criminal justice system is put into gear when an 

offence is registered and when investigated. A prompt and quality 

investigation is therefore the foundation of the effective criminal 
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justice system. Police are employed to perform multifarious duties and 

quite often the important work of expeditious investigation gets 

relegated in priority. A separate wing of investigation with clear 

mandate that it is accounted only to rule of law is the need of the day. 

Criminality has undergone change qualitatively. Therefore, the 

apparatus with or for investigation has to be equipped with the laws 

and procedure to make it functional in the present context. If the 

existing challenges of crime are to be met effectively not of the 

mindset of investigator needs a change but they have to be trained in 

advance technology, knowledge of changing economy, new dynamics 

of social engineering, efficacy and use of modern forensics etc. 

Investigating agency is understated, ill equipped and therefore the 

gross in adequacies in basic facilities and infrastructure also need 

attention on priority. 221 

There is need for the law and society to trust the police and the police 

leadership to ensure improvement in their credibility in the following 

manner: 

a) The investigating wing should be separated from the law and order 

wing. 

b) National security commission and the state security commission at 

the state level should constituted or recommended by the national 

police commission. 

To improve the quality of investigation the following measures shall be 

taken.-

a) The post of an Additional Superintendent of Police may be created 

exclusively for supervision of a crime. 

b) Another Additional Superintendent of Police in each district should 

be made responsible for collection and dissemination of criminal 

221 . http:/www.pucl.org/Topics/Law/2oo3/Mallimath-recommendations.htm. visited on 
10-6-2009. 
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intelligence, maintenance and analyses of crime date and investigation 

of important cases. 

c) Each state should have an officer of IGP rank in the state crime 

branch exclusively to supervise. The functioning of the crime police. 

The crime branch should have specialized squads for agencies crime 

and other major crimes. 

d) Grave and sensational crime having interstate and transnational 

ramification should be investigated by a team of officers and not by a 

single I.O. 

e) Session cases must be investigated by the senior most police officer 

posted at the police station. 

f) Fair and transparent mechanisms shall be set up in places where 

they do not exist and strengthened where they exist, at the district 

police range and state level for redressal of public grievances. 

g) The existing system of Police Commissioners office which is found to 

be more efficient in the matter of crime control and management shall 

be introduced in the urban cities and towns. 

h) Criminal cases should be registered promptly with utmost 

promptitude by the SHO'S. 

i) Stringent punishment should be provided for false registration of 

cases and false complaints. Section 1821211 of I.P.C. be suitably 

amended. 

j) Specialized units or squads should be set up at the state and district 

level for investigating specified category of crime. 

k) With emphasize on compulsory registration of crime and removal of 

difference between non-cognizable and cognizable offences, the work 

load of investigating agencies would increase considerably. 
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The training infrastructure, both at the level of central govt.and state 

govt., should be strengthened for imparting state of the Art training to 

the fresh recruits as also to the in-service personnel. 222 

Law should be amended to the effect that the literate witness sign the 

statement and illiterate one puts his thumb impression thereon. 

Audio/video recording of statements of witness dying declarations and 

confessions should be authorized by law. 

Interrogation centers should be set up at the district head quarters, in 

each district, where they do not exist, and strengthened wher they 

exist, with facilities like tape recording or video photography etc. 

Forensic sciences and modern technology must be used in 

investigation right from commencement of investigation. Moreover, 

the network of CFSL's and FSL's needs to be strengthened for 

providing optimal forensic cover to the investigating officers. Mobile 

forensic unit should be set up at the district level. 

A mechanism for co ordination among investigators, forensic experts 

and prosecutors at the state and district level for effective 

investigation and prosecution should be devised. 

Preparation of police briefs in all great crimes must be made 

mandatory. 

An apex criminal intelligence bureau should be set up at the national 

level for collection and dissemination of criminal intelligence. A similar 

mechanism may be devised at the state, district at police station level. 

As the Indian police act 1861 has become outdated, a new police act 

must be enacted on the pattern of the draft prepared by the national 

police commission. Moreover some Section that is 167(2) and 167 

should be amended. 

222. http:/www.pucl.org/Topics/Law/2oo3/Mallimath-recommendations.htm. visited on 
10-6-2009. 
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Section 161 of the Code be amended to provide that the statement 

made by any person to a police officer should be recorded in the 

narrative or question and answer form. 

In cases of offences, where sentence is more than 7 yrs it may also be 

taped or video recorded. 

Section 162 is amended to require that it should then be read over and 

signed by the maker of the statement and a copy should be served to 

him. 

Section 162 of the Code should also be amended to provide that such 

statement can be used for contradicting and corroborating the maker 

of the statement. 

Section 25 of the Evidence Act may be amended on the lines of section 

32 of POTA 2002 that a confession recorded by the superintendent of 

the police or officer above him and simultaneously audio/video is 

admissible in evidence subject to the condition that the accused was 

informed of his right to consult a lawyer. 

Identification of Prisoners Act 1920, be suitably amended to empower 

the magistrate to authorize taking from the accused fingerprints 

,footprints, photographs, blood sample for DNA, hair, saliva or semen 

etc. on the lines of section 27 of POTA2002. 

A suitable provision to be made on the lines of section 36 to 48 of 

POTA 2002 for interception of wire, electric or oral communication for 

prevention or detection of crime. 

Public Prosecutor: Prosecutors are the officers of the Court whose 

duty is to assist the court in the search of truth which is the objective 

of Criminal Justice system. Any amount of good investigation would 

not result in success unless the institution of prosecution has persons 
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who are of merit and who are committed with foundation of a well 

structure professional training. 

This important institution of the criminal justice system has been weak 

and somewhat neglected .Its recruitment, training and professionalism 

need special attention so as to make it synergetic with other 

institutions and effective in delivering good results. 

The following recommendations are made in this regard: 

1. In every state, the post of director of prosecution should be 

created, if not already created, and should be filled up from among 

suitable police officers of the rank of DGP in consultation with the 

Advocate General of the state. 

2. The Assistant Public Prosecutors and Prosecutors shall be subject to 

the administrative and disciplinary control of the director of 

prosecution. 

3. The duties of the director, inter alia, are to facilitate effective co-

ordination between the investigation and prosecuting officers and to 

revive their work and meeting with the Public Prosecutors, Additional 

Public Prosecutors and Assistant Public Prosecutors from time to time 

for that purpose. 

4. The director must function under the guidance of the Advocate 

General. 

5. All appointments to APP's shall be through competitive examination 

held by the Public Service Commission having jurisdiction. 

6. 50°/o of the vacancies in the post of Public Prosecutors or Additional 

Public Prosecutors at District level in each state shall be filled up be 

selection and promotion of seniority-cum merit from selection of APP's. 

7. Remaining 50°/o of the post of Public Prosecutors or Additional 

Public Prosecutors shall be filled up by the selection from a panel 

prepared in consultation with District Magistrate and District Judges. 
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8. No person as appointed as APP or promoted as Public Prosecutor 

shall be posted in the Home District to which he belongs or where he 

was practicing. 

9. Assistant Public Prosecutors should be given intensive training, 

both theoretical and practical. Persons in service should be given 

periodical in service training. 

10. To provide promotional avenues and to use their expertise. Post 

be created in institutions for training for Prosecutors and Police 

officers. 

11. To ensure accountability, the director must call for reports in all 

cases that end in acquittal, from the Prosecution who conducted the 

cases and the Superintendent of police of the District. 

12. All prosecutors should work in close co-operation with the police 

department, and assist in speedy and efficient Prosecution of criminal 

cases and render advice and assistance from time to time for efficient 

performance of their duties. 

13. The Commissioner of police /Dist. Supdt.of police may be 

empowered to hold monthly review meetings of PP's/ Add I. PP's and 

APP's for ensuring proper co-ordination and satisfactory functioning. 

Courts and Judges; There is gross inadequately of judges to cope up 

the enormous pending and new inflow of cases. The existing judge 

population ratio in India 10.5:13 per million population as against 50 

judges per million population in many parts of the world. The supreme 

court has given the direction to all the states to increase the judge 

strength by five times in phased manner within the next few years 

.The vacancies in the High Courts have remained unfilled for years. 

This must be remedied quickly. The Commission is also deeply 

concerned about the deteriorative in the quality of judges appointed to 
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the Court at all levels. The constitution of National Judicial Com 

mission is being considered at the national level to deal with the 

appointment of judges to the High Courts and Supreme Court and to 

deal with complaints of misconduct against them. The Committee 

realized the need of process to ensure objectivity and transparency in 

this behalf. This requires laying down the precise qualifications, 

experience, qualities and attributes that are needed in a good judge 

and also prescription of objective criteria to apply to overall 

background of candidate. There are also complaints of serious 

aberrations in the conduct of the judges. Under Art. 235 of the 

Constitution, the High Court can exercise supervision and control over 

the subordinate Courts. There is no such power conferred either on the 

Chief Justice of the High Court or the Chief Justice of India, or the 

Supreme Court of India. The provisions for impeachment are quite 

difficult to implement. The Committee also feel that criminal work is 

highly specialize and to improve quality of justice only those who have 

expertise in criminal work should be appointed and posted to Benches 

to deal exclusively with criminal work. The Committee feels that 

suitable intensive training including practical programme should be 

devised and all the judge given training not only at induction time but 

also in service at frequent intervals. To achieve this objectives, the 

following important recommendations are: 

1. Qualification prescribed for appointment of judges at different levels 

should be reviewed to ensure that highly competent judges are 

inducted at different levels 

2. Special attention should be paid to enquire into the background and 

antecedents of the persons appointed to the Judicial Officers to ensure 

that persons of proven integrity and character are appointed. 
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3. Intensive training should be imparted in theoretical, practical and in 

court management to all the judges. 

4.In the Supreme Court and High Courts, the respective Chief Justices 

should constitute a separate criminal division consisting of such 

number of criminal benches as may be required consisting of judges 

who have specialized in criminal law. 

5. In the subordinate courts where there are more judges of the same 

cadre at the same place, as far as possible assigning of civil and 

criminal cases to the same judge everyday should be avoided. 

6. In urban areas where there are several trial Courts, some Courts 

should have lady judges who should be assigned as far as possible 

criminal cases relating to women. 

7. A high power committee should be constituted to lay down the 

qualification, qualities and attributes regarding character and integrity 

that the candidate fir the High Court Judgeship should possess and 

specify the evidence or material necessary to satisfy these 

requirements. 

8. The Chief Justice of the High Courts may be empowered on the lines 

of US Judicial Councils Reforms and Judicial Conduct and Disabilities 

Act 1980 to do the following: 

a. Advise the Judges suitably. 

b. Disable the judge from hearing a particular class of cases. 

c. Withdrawing judicial work for a specified period. 

d. Censure the judges. 

e. Advise the judge to seek voluntary retirement. the Chief Justice of 

India to advise the Judge or initiate action for impeachment. 

f. Move the Chief Justice of India to advise the judge or initiate action 

for impeachment. 
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CHAPTER III 

PROTECTION OF CUSTODIAL DIGNITY UNDER 

INTERNATIONAL LAW 

The concept of custodiai dignity under human rights movement being a 

global phenomenon, has been exercising profound influence among the 

world community. The fight for human dignity has to be universal. The 

protection of inherent dignity of a human being is regardless of his 

nationality and socio-political status. 

The last decade has witnessed a world wide movement for the protection of 

fundamental human rights, however, the idea of inalienable human rights 

are not new and its origin can be traced to the concept of Natural law and 

Natural rights. In the time frame of the universe measured in millennium, 

the systematic proclamation of declarations of human rights is recent; its 

beginning can be traced to Magna Carta (12,15), the English Bill of Rights 

(1688), the American Declaration of Independence (1776), and the French 

Declaration of the Rights of Man (789). 223 

The legal process towards the universalization of human rights started in 

the mid Twentieth Century after the Second World War224
• The world was 

witnessed of the of horrors of two world war and its impact compelled the 

Nation representative to assembled and met at San Francisco on 20th June, 

1945 and adopted the United Nations Charter which inter alia is declaration 

of faith "in fundamental human rights, in the dignity and worth of the 

human person, in the equal rights of men and women of nations, large and 

223. K.I.Vibhuti, Criminal Justice,[lst Edition,2004], Eastern Book Co. Lucknow,P. 96. 
224. Dr. B.P. Dwivedi, "New Modes of Human Rights: The Protection Against 
Custodial Violence And Disappearances", A Paper Presented in the National 
Seminar,200l.At the Department oflaw, University of North Bengal. 
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small. The preambles as well as Article 1, 55, 56, 62, 68 and 76 of the U.N. 

Charter provide the basis for elaboration of the content of standards. It has 

laid down machinery for implementing protection of the human rights. The 

charter of the United Nations declares in its preamble its determination to 

reaffirm faith in fundamental human rights, and to promote social progress 

and better standards of life in larger freedom. One of the purposes of the 

United Nations charter 1945 is to achieve international co-operation in solving 

international problems of an economic, social, cultural or humanitarian 

character and in promoting and encouraging respect for human rights and 

for fundamental freedom for all without distinction to race, sex, language or 

religion. 225 They also imposed an obligation upon the U.N. and its member 

states to promote universal respect for, and observance of, human rights 

and fundamental human rights and fundamental freedom for all without 

distinction as to race, sex, language or religion. The members of U.N. are 

under a legal obligation to act in accordance with these principles and it is 

their duty to respect and observe fundamental human rights and freedom. 

Universal Declaration on Human Rights 1948.-l 

On 10thoecember 1948226
, the general Assembly of the United Nations 

adopted Universal Declaration of Human Rights. This was the first positive 

manifestation of internationalizing of human rights values though it was not 

binding rather than an authoritative guide. The preamble of universal 

Declaration of Human Rights, 1948 declares that "recognition of the 

inherent dignity and of the equal and inalienable rights of all members of 

the human family is the foundation of freedom, Justice and peace in the 

world."227 It comprises a broad range of rights, has inspired more than 60 

human rights instruments which together constitute an international 

standard of human rights. Article 1 forms the basis of the Declaration which 

225. The Charter of United Nations, 1945. 
226. The Universal Declaration on Human Rights,l948. 
227. The Preamble ofUniversal Declaration on Human Rights,l948 
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says: All human beings are born free and equal in dignity and rights. A 

group of articles 3 to 21 contain civil and political rights. Out of these, 

Articles 3 is of the fundamental importance which says that everyone has 

the right to life, liberty and security of persons.228 This right is further 

strengthened by the freedom from torture or cruel, inhuman or degrading 

treatment or punishment,229 the right to recognition everywhere as a 

person before the law, freedom from arbitrary arrest, detention or exile230
, 

the right to fair trial and public hearing by an independent and impartial 

tribunal the presumption of innocence of a person charged with a penal 

offence until proved guilty as contained in Article ll(a) is meant to insult 

him against any high- handed treatment by the authorities declining with 

him in the matter. 

Implementation of Universal Declaration in India: Human Rights law 

is both domestic and international which is intended to promote Human 

Rights, which are universal legal guarantees protecting individuals against 

actions and omissions that interfere with fundamental freedoms and Human 

Dignity. The Universal Declaration has exercised a great influence both 

internationally and nationally. It is a message to all who are committed to 

freedom, justice and peace in the world. It has been the source of 

inspiration and has been the basis for the United Nations in making 

advances in standard setting as contained in a number of international 

human rights treaties. It has inspired a number Declarations and 

international conventions concluded under the auspicious of the United 

Nations and of the specialized agencies. 

The provisions of Universal Declaration of Human Rights have also 

influenced various national constitutions, national legislations, regulations 

and politics that protect fundamental Human Rights .These domestic 

228. "Everyone has the Right to life, liberty, security or person." 
229. Id. Article 5. 
230. Id. Article 9. 
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manifestations include direct reference to the Universal Declaration or 

incorporation of its provisions. The Indian Constitution bears the impact of 

the Universal Declaration. Drafted around the same time as the Universal 

Declaration of Human Rights, 1948, the Indian Constitution captures the 

essence if Human Rights in its Preamble and the Articles on Fundamental 

Rights and the Directive Principles of the state policy. Undoubtedly, the 

founders of the Constitution, it appears, were conscious about content of 

declaration, and therefore they gave due recognition to its provisions. The 

Preamble of the Constitution stated "dignity" of the individuals which 

implied that the worth inherent in the human person was well recognized. A 

number of fundamental rights guaranteed to individuals in part III of the 

Indian Constitution which were similar to the provisions of Universal 

Declaration 1948. 

In Keshwananda Bharati v. State of Kerala, 231 the Supreme Court 

observed that "The Universal Declaration of Human Rights may not be a 

legally binding instrument but it shows how India understood the nature of 

Human Rights at the time the Constitution was adopted. Thus although the 

Supreme Court stated that the Declaration cannot create a binding set of 

rules, and that even international treaties may at best inform judicial 

institutions and inspire legislative action, Constitutional interpretation in 

India has been strongly influenced by the Declaration. 

In the judgment given in Chairman, Railway Board and others v. Mrs. 

Chandrima Das, 232 the Supreme Court observed that the Declaration has 

the international recognition at the "Moral Code of Conduct "having been 

adopted by the General Assembly of the United Nations .The applicability of 

the Universal Declaration of Human Rights and principles thereof may have 

to be read, if need be, into the domestic jurisprudence. 

231. AIR 1973 SC 1461 
232. AIR 2000 SC 988. 
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Moreover, the Supreme Court of India, reiterating its earlier decision in 

Bodhisattwa v. Ms Subhra Chakroborty./33 and observed that the 

Fundamental Rights under the Constitution of India are almost in 

consonance with rights contained in the Universal Declaration of Human 

Rights, the Covenant on Civil and Political Rights and the Covenant on 

Social Economic and Cultural Rights to which India is a party. 

In Prem Shankar Sukla v. Delhi Administration,234 while dealing with 

the handcuffing of prisoners and other humiliations inflicted on persons in 

custody, the Supreme Court of India observed : 

" After all, even while discussing the relevant Statutory Provisions and 

Constitutional requirements, Court and Counsel must never forget the core 

principles found in Article 5 of the Universal Declaration of Human 

Rights, 1948.i.e." No one shall be subjected to torture or to cruel, inhuman 

and degrading treatment or punishment." 

While international treaties do not automatically become part of domestic 

law upon ratification, 235 the Constitution provides, as Directive Principles of 

State Policy, that the government shall Endeavour to foster respect for 

international law and treaty obligations in dealing of organized people with 

one another236 and also authorizes the Central Govt. to enact legislation 

implementing its International law obligations without regard to the 

ordinary division of central and state govt. powers. The Supreme Court of 

India has frequently interpreted the India's International law obligations. 237 

Justice A.S. Anand argues that any interpretation of a national law or 

Constitution which advances the cause of human rights and seeks to fulfill 

the purposes of international instruments must be preferred to a sterile 

alternative. He further argues that it is a proper part of judicial process and 

233. AIR 1996 SC 922. 
234. AIR 1980 SC1535. 
235. State ofMadras v. G.G, Menon, AIR 1954 SC 517. 
236. Article 51(c) and 253, ofthe Indian Constitution. 
237. People's Union for Civil Liberties v. Union ofindia, AIR 1998 SC 568. 
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a well established judicial function for national courts to have regard to the 

International obligations under taken by the country in question whether or 

not these have been incorporated into domestic law for the purpose of 

removing ambiguity or uncertainty from national Constitution, legislation or 

common law. 

Article 22 to 27 declares the provision of economic social and cultural rights 

among which Article 25 recognized right to a standard of living adequate 

for the health and well being himself and of his family, including food, 

clothing, housing and medical care. These are inherent rights to be enjoyed 

by all human beings of the global village - men, women and children, as 

weii as by any group of society1 disadvantaged or not - and not 'gifts' to be 

withdrawn, withheld or granted at some one's whim or will. 

Further having regard to the non - binding nature of the universal 

declaration of human rights, in 1966, two more international covenants 

have been adopted. These did set the standard and measures of 

implementation in addition to the ordinary working of the national legal 

systems of Nation states. These covenants civil and political rights238 and 

economic, social and cultural rights239 are thus intended to modify the 

universal declaration of human rights in as much as the covenants have 

legal force as treatise. 

International Covenant On Civil and Political Rights 1966: 

In 1966 the general Assembly adopted the International Covenant on civil 

and political rights which came into force on 23rdMarch 1976: Article 6 of 

the covenant declares inherent right to life of a human being. Article 7 

covenanted that no one shall be subjected to torture or to cruel, inhumane 

238. The International Covenant on Civil and Political Rights 1966. 
239. The International Covenant on Economic, Social and Cultural Rights, 1966. 

119 



or degrading treatment or punishment. 240 Article 9 declares the prohibition 

of arbitrary arrest or detention. Under Article 10 of the said covenant all 

persons deprived of their liberty shall be treated with humanity and with 

respect for inherent dignity of the human person and the accused person 

shall, save in exceptional circumstances, be segregated from convicted 

persons and shall be subjected to separate treatment appropriate to their 

statues as un-convicted persons. The minimum guarantees to which 

everyone charged with a criminal offence, is entitled in full equality 

covenanted in Art 14(3), inter-alia, provide that no one shall be compelled 

to testify against himself or to confer guilt, which obviously will rule out use 

of force of any kind on a person accused of any crime. 241 

Implementation of the provisions of International Covenant on Civil 

and Political Rights in India: The keystone of the Covenant on Civil and 

Political Rights1966,are the Charter provisions concerning human rights 

and the Universal Declaration,1948,which rightly reckoned as the mine 

from all instrument on human rights have quarried .International Covenant 

on Civil and Political Rights came into on 23rd march, 1976 containing 53 

Articles divided into VI parts. India acceded to International Covenant on 

Civil and Political Rights and India signed and ratified the international 

Covenant on Civil and Political Rights to implement the standard set forth in 

the International Covenant on Civil AND Political Rights. The provisions of 

International Covenant on Civil and Political Rights are reflected in our 

Constitution in part III as Fundamental Rights. The part III of the 

Constitution of India specially the Article 21, guarantees to the people 

certain fundamental Rights and freedom as like the International Covenant 

on Civil and political Rights such as equality before law, equal protection of 

law, right to life, prohibition of torture or cruel, inhuman and degrading 

treatment or punishment, prohibition of arbitrary arrest and detention etc. 

240. Article 7 of the International Covenant on Civil and Political Rights, 1966. 
241. I d. Article 14(3) 
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These rights are available against the state in the sense that it constitutes 

restrain on the legislative and executive powers of the state. A fundamental 

right can not be destroyed even by an amendment to the Constitution if it 

forms the basic structure of the Constitution. 

The right of liberty is also protected by several other provisions of the 

Indian Constitution apart from Article 21. Article 20, in keeping with Article 

9(3) of the International Covenant on Civil and Political Rights, provides 

that a person who is arrested must be produced before a judicial officer 

within 24 hours of arrest, as provided in Article 9(2) of the ICCPR, he must 

be informed of the grounds of arrest at the time of his arrest. The arrest 

can not be made except under the authority of and in accordance with law 

mentioned in Article 9(1) of the ICCPR. If a person is unlawfully arrested or 

detained what is his remedy? Of course he is entitled to a writ of habeas 

corpus. But can he get compensation? There is no provision in Indian 

Constitution in giving right of compensation to a victim of unlawful arrest 

and detection. But article 12(4) of the ICCPR provides for it. The Supreme 

Court of India fills this gap in the case of Rudal Shah's242 case, where the 

petitioner was released 14 years after he was acquitted, the Supreme Court 

directed payment of compensation by the state saying that payment of 

compensation was the only way in which the violation of Article 21 could be 

redressed. Similarly the Supreme Court awarded compensation for unlawful 

detention in Bhim Singh's243 case and for death on account of police firing 

in People's union for Democratic Rights v. State of Bihar and Others. 244 

Wrongful handcuffing was the reason for compensation in Ravikant's 

case245 and in Nilavati Behera's246 case where the compensation was 

awarded to a mother whose child died in police custody. The plea of 

242. Rudal Shah v. State AIR 1983 SC 1086. 
243. Bhim Singh v. State of J&K AIR 1986 SC 494. 
244. (1987)1 SCR 631. 
245. (1992)2 sec 373. 
246. (1993)2 sec 746. 
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Sovereign immunity by way of defense against the claim for compensation 

was rejected. Thus by a process of judicial law making, Article 12(4) of the 

ICCPR was incorporated in domestic jurisprudence. The Supreme Court has 

also made liberal use of the international conventions and norms to expand 

the scope of human rights guaranteed under the domestic law. It has held 

that the void in the domestic law can be filled and the meaning and content 

of a human rights can be enlarged with the aid of International 

Conventions, where there is no inconsistency between the two. 247 

For instance, in Jolly George Verghese v. Bank of Cochin, 248 the 

Supreme Court read the proviso to section 51 of the Civil Procedure Code 

by importing the International Covenant on Civil and Political Rights .In 

Sunil Batra v. Delhi Administration, 249 the Supreme Court took note of 

Article 10 of the International Covenant on Civil and Political Rights. In 

Sheela Barse v. Secretary, Children's Aid Society, 250 the Supreme 

Court held that the international instruments which have been ratified by 

India and which elucidated norms for the protection of the children cast an 

obligation of the state to implement their principles. 

International Covenant on Economic, Social and Cultural Rights 

1966: 

The international conference of Human Rights at Tehran has pointed out 

that without full realization of economic, social and cultural rights the 

implementation of civil and political rights was not possible. Economic, 

social and cultural rights are incorporated in the covenant on Economic, 

Social and cultural rights which were adopted by the General Assembly on 

16thDecember, 1966 and entered into force on 3rd January, 1976. The 

247. AIR 1980 SC 470. 
248. AIR 1980 SC 470 
249. AIR 1978 SC 1675. 
250. AIR 1987 SC 656. 
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.. 

covenant includes the following rights: right to health/51 right to adequate 

food, the right to adequate standard of living252
• 

It may be mentioned here that under the international covenant on 

economic, social and cultural rights the states parties undertake "to take 

steps", progressively for the full realization of the rights recognized in the 

present covenant. The obligation of the state parties under this covenant is 

only "to take step". It may be compared with their obligation under the 

international covenant on civil and political rights under which the state 

parties undertake "to respect and ensure" to all individuals within its 

territory the right recognized in the said covenant253
• Thus, state parties 

under the international covenant on economic social and cultural rights are 

not under an obligation "to respect and ensure, rather they are under an 

obligation "to take steps towards the realization of those rights 

incorporated therein. 

Implementation of International Covenant on Economic, Social and 

Cultural Rights in India: India has signed and ratified the International 

Covenant on Economic, Social and Cultural Rights. The right guaranteed 

under the Indian Constitution comprised both Civil and Political rights and 

Economic, Social and Cultural Rights that are described in the respective 

Covenants. The former is incorporated in Indian Constitution as 

fundamental rights which are enforceable by High Court and Supreme 

Court. The Economic, Social and Cultural Rights include the right to free 

, legal aid, to education, to health, minimum wages for workers are to be 

found under the description of Directive Principles of State Policy contained 

in part IV of the Indian Constitution, which according to Article 37"shall not 

be enforceable by any court but the principles therein laid down are 

251. Article 12 of the International Covenant on Civil and Political Rights 1966 
252. Id. Article 11 
253. Id. Article 2 
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nevertheless fundamental in the governance of the country and it shall be 

the duty of the state to apply those principles in making law. 

The Directive Principles of State Policy which reflects the provision of the 

Covenant on Economic, Social and Cultural Rights, are the embodiment of 

the principles of Social Engineering and ideas of the social order that 

contains popular aspirations and expectation of the people, move 

particularly the economic democracy. Indeed they are comprises between 

ideas and reality. The Directive Principles set the goals to be achieved in 

accordance with available material resources and economic capacity of the 

state from time to time. It is interesting to see that just like the covenant 

on Economic, Social and Cultural Rights is made flexible so far as its 

impiementation is made subject to the capacity of the state, Part IV of the 

Constitution is also made flexible. The goals sets in the Directive Principles 

of State Policy is to advance the aims and objectives stated in the Preamble 

to the Constitution i.e. to establish a equalitarian society based on social, 

economic and political justice. 

The Hon'ble Supreme Court in Panchayat Varga Sharmajivi Sahakari 

Khetat Co-op. Society Ltd. And Others v. Haribhai Mebabhai and 

Others/54 observed that by operation of Article 46 read with Article 39(b) 

of the Constitution the material resources of the state should be so 

distributed as to sub-serve the common good. Article 46 enjoins that the 

state shall promote with special care the economic interest of the weaker 

section of the people in particular the schedule castes and schedule tribes 

and shall protect them from social injustice and all forms of exploitation. 

Consequently Preamble of the Constitution assures socio-economic justice 

to every citizen to provide dignity of persons. 

254. AIR 1996 SC 2578. 
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In Dalmia Cement (Bharat)Ltd. v. Union of India, 255 a bench of three 

judges has held that "Social Justice in the comprehensive form to remove 

social imbalances by law harmonizing the rival claims or the interest of 

different groups and or sections in the social structure or individuals by 

means of which alone it would be possible to build up a welfare state. The 

idea of economic justice is to make equality of status meaningful and the 

life worth living at its best removing inequality or opportunity and of status

social, economic and political rights to cultivations or agricultural land was 

held to be a socio economic justice to an agriculturist as fundamental 

rights. 

A bench of three judges of Supreme Court in Consumer Education and 

Research Centre v. Union of India/56 held social justice is the arch of 

Constitution to ensure life to everyone to be meaningful and leviabie with 

human dignity In this case the Supreme Court further held that social 

justice consist diverse of principle essential for the orderly growth and 

development of personality of every citizen. Justice is the generic term and 

social justice is its facet a dynamic device to mitigate the sufferings of 

disadvantaged and to eliminate handicaps so as to elevate them to the 

level of equality to live life with dignity of persons. 

At present the area of human rights is very vast and expanding. The scope 

of Article 21 of the Indian Constitution has widened and includes economic 

rights as right of health, freedom from hunger, etc. Moreover, with regard 

to criminal justice system the Article 21 of the Indian Constitution also 

includes prisoners rights such as Speedy trial, right to bail, right of 

Freedom from arrest, Legal aid, Human Treatment etc. The expanding 

horizon of Article 21 is developed through the different judicial decisions. 

The right to food is established in Indian Constitution and articulated in part 

IV as a duty of the state. However, part IV is considered a cluster of 

255. (1996)10 sec 104. 
256. (1995) 3 sec 42. 
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"Directive Principles "judicially. Nevertheless, in the past 20 years, the 

Supreme Court has recognized the right to food in Article 21 of the 

Constitution, which provides for the right to life, and thus, it includes in the 

broad interpretation of Article 21. Moreover, it narrows the distinction 

between civil rights and social rights. The most recent Supreme Court 

decision to recognize the right to food is People's Union for Civil liberties v 

Union of India. 257 In this case, the Supreme Court acknowledged the right 

to food as a right to life issue under of utmost importance is to see that 

food is provided to the aged, infirm, disabled, destitute women, pregnant 

and lactating omen and destitute children, especially in cases where they or 

members of their family cannot provide food for themselves. 

Standard Minimum Rules for the Treatment of Prisoners: 

These rules were adopted by the United Nation Congress on the prevention 

of crime and the treatment of offenders at Geneva in 1955 and it was 

approved by the economic and social council by its resolution 663 (XXIV) 

of 31st July 1957 and 2076 (CXII) of 13th May 1977. These rules258 are not 

intended to describe in detail a model system of penal institutions. They 

seek only, on the basis of the general consensus of contemporary thoughts 

and the essential elements of the most adequate system of today, to set 

out what is generally accepted as being good principle and practice in the 

treatment of prisoners and the management of institutions. In view of the 

great variety of legal, social, economic and geographical conditions of the 

world, it is evident that not all of the rules are capable of application in all 

places and at all times. They should, however, serve to stimulate a 

constituent endeavor to overcome practical difficulties in the way of their 

application in the knowledge that they represent as a whole the minimum 

conditions which are accepted as suitable by the United Nations. 

257. AIR 1997 SC 1203. 
258. Standard Minimum Rules for the Treatment of prisoners ,held at Geneva in 1955 
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Part I of the rules covers the general management of institutions and 

applicable to all categories of prisoners, criminal or civil or untried or 

convicted, including prisoners subjected to security measures or corrective 

measures ordered by the Judge. 259 In part I it has been made clear that in 

applying these rules there shall be no discrimination of grounds of race, 

colour, sex, language, religion, political or other opinion national on social 

origin, property, birth other status. On the other hand, it is necessary to 

respect the religion beliefs and moral precepts of the groups to which a 

prisoner belongs. 

Under different headings, these rules are mentioned in part I. 

Separation of categories - The different categories of prisoners shall be 

kept in separate institutions or parts of institution taking account of their 

sex, age, criminal record, the legal reason for their detention and the 

necessities of their treatment. Thus, 

a) Men and women shall so far as possible be detained in separate 

institution, in an institutions which received both men and women the 

whole of the premises allotted to women shall be entirely 

separate. 260 

b) Untried prisoners shall be kept separate from convicted prisoners; 

c) Persons imprisoned for dept and other civil prisoners shall be kept 

separate from persons imprisoned by reason of criminal offence. 

d) Young prisoners shall be kept separate adults. 

Accommodation - All accommodation provided for the use of prisoners 

and in particular all sleeping accommodations shall meet all requirements 

of health, due regard being paid to elevate conditions261 and particularly 

to cubic content of air, minimum floor space, lightening, heating and 

ventilation. 

259. Part 1 of Standard Minimum Rules for the Treatment ofPeisoners,1955. 
260. Id. Rules 8. 
261. Id. Rules 9. 
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b) In all places where prisoners are required to live or work: -

1. The windows shall be large enough to enable the prisoners to read 

or work by natural light, and shall be so constructed that they can 

allow the entrance of fresh air whether or not there is artificial 

ventilation. 

2. Artificial light shall be provided sufficiently for the prisoners to read 

or work without injury to eyesight. 

3. The sanitary installation shall be adequate to enable every prisoner 

to comply with the needs of nature when necessary and in clean and 

decent manner. 262 

4. Adequate bathing and shower installation shall be provided so that 

every prisoners may be enabled and required to have a bath or 

shower, at a temperature suitable to the climate, as frequently as 

necessary for general hygiene according to season and geographical 

region, but at least once a week in temperature climate. 

Personal Hygiene -

1. Prisoners shall be required to keep their persons clean, and to this 

end they shall be provided with water and with such toilet articles as 

are necessary for health and cleanliness. 263 

2. In order that prisoners may maintain a good appearance compatible 

with their self- respect, facilities shall be provided for the proper care 

of the hair and beared, and men shall be enabled to shave regularly. 

Clothing and Bedding -

3. Every prisoner who is not allowed to wear his own clothing shall be 

provided with an outfit of clothing suitable for the climate an 

262. Id. Rules 9. 
263 . .Id. Rules 15. 
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adequate to keep him in good health. Such clothing in no manner be 

degrading or humiliating.264 

4. All clothing shall be clean and kept in proper condition, under clothing 

shall be changed and washed as often as necessary for the 

maintenance of Hygiene. 

Food-

1. Every prisoner shall be provided by the administration at the usual 

hours with food of nutritional value adequate for health and strength, 

of wholesome quality and well prepared and served. 

2. Drinking water shall be available to every prisoner whenever he 

needs it. 265 

Medical Service -

1. At every institutions there shall be available the services of at ieast 

one qualified medical officer who should have some knowledge of 

psychiatry. The medical services should be organized in close 

relationship to the general health administration of the community or 

nation. They shall include a psychiatric service for the diagnosis and in 

proper cases, the treatment of states of mental abnormality. 266 

2. Seek prisoners who require specialist treatment shall be transferred 

to specialized institutions or to civil hospitals. Where hospital facilities 

are provided in an institution, their equipment, furnishings and 

pharmaceutical supplies shall be proper for the medical care and 

treatment of sick prisoners, and there shall be a staff of suitable 

trained officers. 

3. In women's institutions there shall be special accommodation for all 

necessary prenatal and post natal care and treatment arrangement 

shall be made whenever practicable for children to be born in a 

264. Id. Rules 17 
265. Id Rules 20 of Standard of Minimum Rules for the Treatment of Prisonerrs, 1955 
266. Id .Rules 22. 

129 



Hospital outside the institutions. If a child is born in prison, this fact 

shall not be mentioned in the birth certificate. 267 

4. Where Nursing infants are allowed to remain in the institution with 

their mothers, provision shall be made for a Nursery staffed by 

qualified persons, where the infants shall be placed when they are not 

in the care of their mother. 

5. The medical officer shall see and examine every prisoner as soon as 

possible after his admission and thereafter as necessary, with a view 

particularly to the discovery of physicals or mental illness and the 

taking of all necessary measures; the segregation of prisoners 

suspected of infectious or contagious conditions, the rotting of physical 

or mental deflects whic~ might hamper rehabilitation, and the 

determination of the physicai capacity of every prisoner for work268
• 

Instrument of Restraint-

Instrument of restraint such as handcuffs, chains, irons and stretches, 

shall not be used as restraints. Other instruments of restraints shall 

not be used except in the following circumstances. 

1. As a precaution against escape during a transfer, provided that they 

shall be removed when the prisoner appears before judicial or 

administrative authority. 269 

2. On medical ground by direction of medical officer. 

3. By order or direction, if other methods of control fail, in order to 

prevent a prisoner from injurying himself or others or from damaging 

property, in such instances the direction shall at once consult the 

medical officer and report to the higher administrative authority. 

267. Id. Rules 23. 
268. Id Rules 24. 
269. Id. Rules 33. 
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4. The patterns and manner of use of instruments of restraints shall be 

decided by the central prison administration, such instruments must 

not be applied for any longer time than is strictly necessary. 270 

Part II of this rules contains rules applicable only to the special 

categories dealt with in each section nevertheless, the rules under 

section 'A' applicable to categories of prisoners dealt with in section 

'B', 'C' and 'D' provided they do not conflict with one rules governing 

those categories and are for their benefits. The rules mentioned in 

section 'A' are inter alia: -

1. Imprisonment and other measures which results in cutting off an 

offender from the outside world are affective by the very fast of taking 

from the person the right of self - determination by depriving him of 

his liberty. Therefore the prison system shall not, except as incidental 

to justifiable segregation or the maintenance of discipline, aggregate 

the sufferings inherent in such a situation. 271 

2. The purpose and justification of a sentence of imprisonment or a 

similar measures derivative of liberty is ultimately to protect society 

against crime. This end can only be achieved if the period of 

imprisonment is used to ensure, so far as possible, that upon his 

return to society the offender is not only willing but able to lead a law 

abiding and self supporting life. 

3. The hygiene of the institution should seek to minimize any differences 

between prison life and life at liberty which tend to lessen the 

responsibility of the prisoner or the respect due to their dignity as 

human beings. 

In section A of part II, some rules have been laid down for the 

treatment of prisoner under the heading of treatment, which are: -

270. Id. Rules 34. 
271. Id. Rules 57. 
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1. The treatment of persons sentenced to imprisonment or a 

similar measure shall have as its purpose, so far as the length of a 

sentence permits, to establish in them the will to lead law abiding and 

self supporting lives after their release and to fit them to do so. 272 

2. To these ends - all appropriate means shall let used, including 

religious care in the countries where this is possible, education, 

vocational guidance and teaching, social case work, employment 

counseling physical development and strengthening a normal 

character, in accordance with the individual needs of each prisoner, 

taking account of his social and criminal history, his physical and 

mental capacitive and aptitudes, his personal temperament, the length 

of his sentence and his prospects after release. 273 

In section C of Part II, rules have been framed for the protection of 

prisoners who are under arrest or waiting for trial. These rules are: -

1. Persons arrested or imprisoned by reason of a criminal charge 

against them, who are detained either in police or in prison custody 

(jail) but have not yet been tried and sentenced will the referred to as 

untried prisoners "herein after these rules". 

2. Un-convicted prisoners are presumed to be innocent and shall be 

treated as such. 274 

3. Untried prisoners shall be kept separate from convicted 

prisoners. 275 

4. Young untried prisoners shall be kept separate from adults and 

shall in principle be detained in separate institution. 

5. Untried prisoners shall sleep singly in separate rooms, with the 

reservation of different local custom in respect of the climate. 

272. Rules 65, of Standard Minimum Rules for the Treatment ofPrisoners,1955 
273. Id. Rules 66. 
274. Id. Rules 84. 
275. Id. Rules 85. 
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6. If an under trial prisoner wears prison dress, it shall be different 

from that supplied to convicted prisoners. 

7. An untried prisoner shall be allowed to be visited and treated by 

his own doctors or dentist if there is a reasonable ground for his 

application. 

8. An untried prisoner shall be allowed to inform immediately his 

family of his detention and shall be given all reasonable facilities for 

communicating with his family and friends, and for receiving visits 

from them, subject only to restrictions and supervision as are 

necessary in the interest of administration of justice and of the 

security and good order of the institution. 

9. For the purpose of his defense, an untried prisoner shall be 

allowed to apply for free legal aid where such aid is availabie and to 

receive visits from his legal advisors with a view to his defense and to 

prepare and hand to him confidential instructions. If these purposes, 

he shall, if he so desire, be supplied with writing material. Interviews 

between prisoner and his legal advisor may be within sight but not 

within the hearing of police. 276 

Implementation of U.N. Standards Minimum Rules of Prisoners in 

India : 

The International Penal and Penitentiary Commission made an Endeavour 

in 1929 to work out Standard Minimum Rules for the treatment of prisoners 

which could be uniformly applicable throughout the world, but its attempts 

failed because of the variations in geographical, physical and political 

conditions of different countries. Thereafter, in 1949 the United Nations 

convened a meeting of a group of experts to consider the problem of Crime 

prevention and to frame standard minimum rules for this purpose. 

276. Id. Rules 92. 
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Consequently, a draft of standard minimum rules for the treatment of 

prisoners was submitted by the First Congress on Prevention of Crime and 

Treatment of Offenders, U.N.O. Geneva in 1955. The rules sought to 

eliminate undue torture and suffering to prisoners and narrowing down the 

gap between the prison life and free-life. There was a grater emphasis on 

rehabilitation of the prisoner and training him for his return to normal life in 

society. 

The British colonial rule in India marked the beginning of penal reforms in 

this country. The British prison authorities made strenuous efforts to 

improve the condition of Indian prisons and prisoner 

The legal obligations imposed on India are supplemented by these sets of 

U.N. guidelines on the treatment of prisoners. The United Nations Standard 

minimum Rules for the treatment of prisoners, expressly provide that " 

corporal punishment, punishment by placing in a dark cell, and cruel, 

inhuman or degrading punishment shall be completely prohibited as 

punishment for disciplinary offences." The rules also state that "no prisoner 

shall be punished unless he has been informed of the offence alleged 

against him and given a proper opportunity of presenting his defense. The 

competent authority shall conduct a through examination of the case. 

The surge in human rights consciousness that followed the Second World 

War and the creation of the United Nations produced the first international 

documents recognizing rights of prisoners, including Article 10 of the 

International Covenant on Civil and Political Rights (ICCPR). The first 

document exclusively dealing with prisoners was the United Nations 

Standard Minimum Rules for the Treatment of Prisoners. This document is 

concerned not only with the rights of prisoners, but with the proper 

management of a penal institution, with a view to avoiding indiscipline, 

disease, and the induction of inmates into lives of crime; these objectives 
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one can derive from the nature of the recommendations277
• These include 

the separation of different classes of prisoners, individual sleeping 

accommodation (except where the system deliberately embraces 

dormitories), decent sanitation, food, clothing and exercise, medical 

services, fair and not excessive punishment regimes for disciplinary 

offences, complaints procedures, contact with family and 'reputable 

friends', access to general news, to reading materials, to respect and 

facilities for religious observance, respect for property, protection from 

unnecessary exposure to public insult and curiosity, general respect for 

dignity, freedom from discrimination, and a regime designed to reintegrate 

the prisoner into society, with appropriate education and rehabilitative 

measures. The philosophy of the Rules is encapsulated in Rules 57 and 58, 

which run as under: 

Imprisonment and other measures which result in cutting off an offender 

from the outside world are afflictive by the very fact of taking from the 

person the right of self-determination by depriving him of his liberty. 

Therefore the prison system shall not, except as incidental to justifiable 

segregation or the maintenance of discipline, aggravate the suffering 

inherent in such a situation. 

The purpose and justification of a sentence of imprisonment or a similar 

measure deprivation of liberty is ultimately to protect society against crime. 

This end can only be achieved if the period of imprisonment is used to 

ensure, so far as possible, that upon his return to society the offender is 

not only willing but able to lead a law-abiding and self-supporting life. 

Thus, neither the Ancient nor Mediaeval India Imprisonment was 

277. K.I. Vibhute, Criminal Justice, [First Edition, 2004], Eastern Book Company, 
Lucknow, P.305. 
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considered to be a form of punishment. The main features of the prison 

system as it prevailed in Pre- British period may be summarized as follows: 

i. There were no prisons in the modern sense. 

ii. There was no description of the internal administration of Prisons. 

iii. No separate prison service existed and Courts were not feeding centers 

for prisons. 

iv. There were no rules for maintenance of prisons. 

The British colonial rule in India marked the beginning of penal reforms in 

this country. The British prison authorities made strenuous efforts to 

improve the condition of Indian prisons and Prisoners. 278 Reforms in prison 

administration came to occupy public attention move than 150 years ago 

when the British Parliament passed an enactment in 1824 in regard to the 

essentials of prison administration. 

In India the first "famous committee" on prison reforms was set up in 

1836, the committee had Lord Macaulay as its member. It submitted its 

report in 1838 and criticized the corruption on subordinate establishment 

and the laxity of discipline. The main recommendations of the committee 

were: 

*That central Jails should be built to accommodate not more than 1000 

prisoners each. 

*The Inspector General of Prisons should be appointed in all prisons. 

*Those sufficient buildings should be provided in all jails to accommodate 

prisoners comfortably. 

278. Dr. Suresh v. Nadagoudar, "Judicial Contribution to Prison Reforms in India": An 
Overview," I.B.R. VOL. XXXIII 2006. P.41. 
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Consequently, in 1846 the first central prison was set up in Agra. The 

erstwhile united provinces, Punjab, Madras, Bombay and Bengal followed 

suit. A second committee on jail reforms was appointed in 1864 to 

minimize the high death rates in prisons and for considering other aspects 

of jail management. The Committee found that in the preceding ten years 

not less than 46,309 deaths occurred inside the prisons. It came to the 

conclusion that the sickness and mortality might be mainly due to: a) 

overcrowding b) bad ventilation c) insufficient clothing d) bad conservancy 

f) bad drainage g) sleeping on the floor h) deficiency of personal cleanliness 

i) bad water j) extraction of labour from unfit prisoners k) insufficient 

medical inspection. 

The third prison committee was appointed in 1877. It reviewed "Jail 

administration generally", the fourth committee, appointed in 1888, 

suggested change in the rules of prison administration and classification 

and segregation of prisoners. Most of the recommendations of the 

committee were incorporated in the jail manual of various provinces. The 

work of the committee was supplemented by All India Committee, 1892. It 

resurveyed the whole jail administration and laid down further detailed 

rules. The prison Act of 1894 was mainly the outcome of the efforts of this 

committee. Thus, the prison Act of 1894, came into being which governs all 

the prisons in the country. The Act restricted and regulated the use of 

whipping, cellular confinement and penal diet. It provided for the 

classification of different offenders and tried to secure uniformity of 

treatment of all offenders in jail. 279 

Even though different commissions were appointed the Indian Prison 

system lagged behind on the reformative side of the prison work. It failed 

to regard the prisoner as an individual and conceived of him rather as a 

279. The Prison Act, 1894. 
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unit in jail administrative machinery. The Indian jail reforms committee 

1919-20 under the chairmanship of sir Alexander Cardew, The All India Jail 

Manual Committee 1957-59, All India Jail Reforms Committee 1980 under 

the chairmanship of Justice A.N. Mulla. This report contained 659 valuable 

recommendations on various aspect of prison development for the 

consideration of central and state governments. Among the important 

suggestions made by the committee were280
: 

• Directive Principles of National policy on prisons should be 

formulated and embodied in part IV of the Indian Constitution. 

• The subjects of prison and allied institutions should be included in 

the concurrent list of Seventh Schedule of the Constitution of India. 

• Provisions of an uniform framework of correctional administration 

by a consolidated, new and uniform comprehensive legislation to be 

enacted by the Parliament for the entire country. 

• Revision of jail Manuals should be given top priority. 

• Suitable amendment of Indian Penal Code. 

And the Expert Committee on Women Prisoners 1986-87 under the 

chairmanship of Justice V.R. Krishna Iyer were appointed to suggest 

suitable measures and accordingly these committees have made far 

reaching recommendations for jail reforms in India. The major 

recommendations of this committee were281
: 

• Provisions of a National Policy relating to the women prisoners in 

India. 

280. The Recommendations of All India Jail Reforms Committee, 1980. 
281. An Expert Committee on Women Prisoners 1986-1987. 
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• Formation of new rules and regulations relating to their 

punishment and conduct. 

• Maintenance of proper Co-ordination among the police, law and 

prison for providing due justice to women prisoners. 

• Provisions of legal aid for them. 

• Constitution of separate prisons for women prisoners. 

• Proper care for the baby both in jail to women prisoners and 

provisions of nutritious diet for the mother and the child. 

In West Bengal, the Correctional Services Act, 1992 was enacted in order 

to provide better treatment of the lifestyle of the prisoners who are 

detained in jail. This Act282 is the beginning of the new era, which covers 

the rights both fundamental and legal of the prisoners on the basis of 

democratic principles. It also includes the right to live with human dignity. 

All the relevant amendment have been incorporated in this respect. This 

Act is based on the principle of rehabilitation, by which prisoners can realize 

that a commission of a crime is against the society and will learn skills 

which will help them to lead a law abiding life. 

The west Bengal Correctional Services Act 1992, is divided into 35 chapters 

and include the important provision such as: Admission of prisoners, 

medical treatment, classification and segregation of prisoners, interviews 

and communications of under-trial and civil prisoners, religious observances 

of prisoners, payment to convicts for work done in jail , special provision 

for female prisoners, juvenile prisoners and children and prisoners 

condemned to death. etc. 

282. The West Bengal Correctional Services Act, 1992. 
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In Sunil Batra v. Delhi Administration, 283 the Supreme Court took note 

of Article 10 of the International Covenant on Civil and Political Right which 

states as that all persons deprived of their liberty shall be treated with 

humanity and with respect for the inherent dignity of the human person. 

The Court then opined that: "The state shall take steps to keep up to the 

Standard Minimum Rules for Treatment of Prisoners recommended by the 

United Nations, especially those relating to work and wages, treatment with 

dignity, community contact and correctional strategies. In this latter 

aspect, the observations we have made of holistic development of 

personality shall be kept in view. The Supreme Court of India has 

repeatedly condemned the unnecessary use of handcuffs by the police as a 

violation of the right to personal liberty guaranteed by Article 21 of the 

Constitution of India. In the landmark Supreme Court case on handcuffing 

in Prem Shankar Sukla v. Delhi Administration. 284 In this case the 

validity of certain clauses of the Punjab Police Rules, which made 

handcuffing mandatory during arrest was challenged. In his opinion Justice 

Krishna Iyer eloquently stated." The guarantee of human dignity which 

forms a part of our Constitutional culture ....... springs into action. When we 

realize that no manacle man is more than to mortify him, it is to 

dehumanize him and, therefore to violate his very personhood too often 

using masque of danger our ness and security" 

The U.N. Standard Minimum Rules for the Prisoners ,1955 addressed the 

restraints in section 33285 and 34286 .According to the Rules, instrument of 

283. Air 1978 sc 1675. 
284. AIR 1980 SC 1535. 
285. Instrument of restraints, such as handcuffs, chains, irons and strait- jackets shall 
never be applied as a punishment. Furthermore, chains or irons shall not be used as 
restraint. Other instruments or restraint shall not be used except in the following 
circumstances: 

a) As a precaution against escape during transfer, provided that they shall be 
removed when the prisoner appears before a judicial or administrative authority; 
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restraints can never be used for punitive purposes, or for longer than is 

strictly necessary. Although the Rules, do allow the use of restraints, during 

transfer to prevent escape, it is clear that Indian Police Forces use of 

handcuffs to humiliate, intimidate and punish is unacceptable. The Code of 

Conduct for the Law Enforcement Officials adopted in 1979, states that "no 

law enforcement officials may inflict, instigate or tolerate any act of torture 

or other cruel, inhumane or degrading treatment or punishment". The Code 

states: 

"The term cruel, inhumane or degrading treatment or punishment has not 

been defined .... but should be interpreted so as to extend the widest 

possible protection against abuses, whether physical or mental." The breath 

of the Code's definition of cruel, inhuman or degrading treatment' suggests 

that abuse of hand cuffs by the Indian authorities violates the Code. 

In Prem Shankar Sukla287 and other leading cases the Supreme Court laid 

down strict procedural guidelines specifying both when and how the use of 

handcuffs is appropriate. According to the Court handcuffing is legal only if 

the arrestee is a) involved in serious non- bailable offence and b) 

previously convicted of a crime, of desperate characters, likely to commit 

suicide or likely to attempt to escape. The use of handcuffs and the reason 

for the use must be recorded. The H.S. conscious Code summed up its 

opinion of handcuffs in Sunil Batra(ll) v. Delhi Administration. 288 

b) On medical grounds by direction of the medical officer; 
c) By order of the director, if other method of control fail, in order to prevent a 

prisoner from injuring himself or others, or from damaging property, in such 
instances, the director shall at once consult the medical officer and report to the 
higher administrative authority." 

286. "The patterns and the manner of use of instruments of restraints shall be decided by 
the central prison administration. Such instruments must not be applied for any longer 
time than is strictly necessary" 
287. AIR 1980 SC 1535. 
288. AIR 1978 SC1575. 
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"To fetter prisoners in irons in an inhumanity unjustified, save where safe 

custody is otherwise impossible. The resort to handcuffs bespeaks a 

barbarity hostile to our goal of human dignity and social Justice." 

Despite their clear, specific and unambiguous judgment from the Supreme 

Court that abuse of hand cuffs continues. 

There can be little doubt after the dynamic interpretations placed by the 

Court on Article 21 in Maneka Gandhi v. Union of India/89 that a 

procedure which keeps such large number of people behind the bars 

without trial so long, cannot possibly be regarded as reasonable, just or fair 

so as to be in conflict with the requirements of the Article 21.1 t was with 

this observations that the Supreme Court directed the Bihar Government 

and the Patna High Court to furnish to the supreme Court details of criminal 

cases pending in Bihar and their year wise breakup. 

The Supreme Court there after directed the release of such under-trials 

who were in detention for any unduly long period. 

In Hussainara Khatoon v. Home Secretary, State of Bihar290
, the 

Supreme Court observed that a procedure which does not make legal 

services available to a poor under-trials person cannot be regarded as just, 

fair and reasonable. 

In Citizen for Democracy v. State of Assam/91 the Court held that 

handcuffing and in addition tying with ropes of the patient prisoners who 

are lodged in the hospital inhuman and in violation of human rights 

guaranteed to an individual under International law and the Ia of the land. 

289. AIR 1978 SC594. 
290. AIR 1979 SC 1819. 
291. (1995)3SCC 743. 
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In Sheela Barse v. State of Maharastra, 292 the Supreme Court on a 

complaint of custodial violence to women prisoners in jail, directed that to 

those helpless victims of prison injustice, should be provided legal 

assistance at the state cost and protected against torture and 

maltreatment. Further, in Sanjay Suri's case, 293 the Apex Court held that 

the prison authorities should change their attitudes towards prison inmates 

and protect their human rights for the sake of humanity. 

The Apex Court in State of Gujrat v. Hon,ble High Court of Gujrat, 294 

observed that "reformation and rehabilitation is the basic policy criminal 

law, hence compulsory manual labour from the convicted prisoner is 

protected under Article 23 of the Constitution. Minimum Wages be paid to 

prisoners for their labour after deducting the expenses incurred on them. 

No prisons can be asked to do labour free of wages. It is not only the legal 

right of a workman to have wages for the work but also the social 

imperative and an ethical compulsion. Extracting somebody's work without 

giving him in return, is only reminiscent of the period of slavery and system 

of beggar. 

Generally, most of the prisoners do not enjoy a right to free and qualified, 

frequent attention. They do not have choice to have physician of their own 

unless when his condition is critical than the doctor may come. They have 

no opinion on treatment. Thus, they have become 'double hand cap'. It 

violates right to health of a prisoner .Besides this the Mental Health Act 

1987 provides that mentally ill person shall not be treated with indignity or 

cruelty. In Veena Sethi v. State of Bihar/95 the Supreme Court held the 

importance of medical care of prisoners. 

292. AIR 1983 SC 378. 
293. Sanjay Suri v. Delhi Adminstration, Cr. LJ. 705(SC). 
294. AIR 1998 SC 3164. 
295. AIR 1983 SC 339. 
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U.N. Basic Principles of Justice for the Victims of Crime : 

Perhaps realizing the gravity of the problem the United Nations General 

Assembly (UNGA) in 1985 adopted a declaration of the basic principles of 

Justice for the victims of crime and abuse of power. The Declaration 

envisages the basic norms to be adhered to for the recognition of victim's 

right to information, treatment, restitution and compensation. The 

declaration also suggested certain measures to help victims and repose 

confidence in them. Prominent among them are : access to justice and fair 

treatment restitution, assistance and the right based victims movement. 

The relevant principles of this declaration are: -. 

1. Victims should be treated with compassion and respect for their 

dignity. They are entitled to access to the mechanism of justice and to 

prompt redress, as provided for by national legislation, for the harm 

that they have suffered. 296 

2. Victim should receive the necessary material, medical, psychological 

and social assistance through government voluntary, community based 

and indigenous means. 

3. Victim should be informed of the availability of health and social 

services and other relevant assistance and be readily afforded access 

to victim. 297 

4. Police, Justice, health, social service and other personnel concerned 

should receive training to sensitize them to the needs of victims and 

guidelines to ensure proper and prompt aid. 298 

Implementation of Justice Victim to Crime in India_;_ 

The criminal justice system in India in its quest for just and fair trial of an 

accused, not only generates certain safeguards to, and confer a set of 

296. Principle 4 of the Declaration of Basic Principles of Justice for Victim of Crime and 
Abuse ofPower,1985. 
297. Id. Principle 14 
298. Id.Principle 16. 
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rights-constitutional and statutory-on a accused but also rigorously 

implements, with utmost zeal for reformation and re-socialization of 

offenders, its penal system. However it does not exhibit its equal concerns 

to victims of crime when it comes to re-compensate them for the loss 

incurred or physical, mental or emotional injury sustained by them. The 

right of a victim of crime to restitution has not yet merited statutory 

recognition in India. There is neither a comprehensive legislation nor a well 

designed statutory scheme or a policy statement in India either allowing a 

crime victim to seek compensation from offender and/ or state or to 

participate, as a matter of right in the criminal justice process. 299 

The statutory provision aims at rendering justice rather restorative justice 

as reflected in the U.N. basic precepts of victims of crime in our country. In 

Indian legislative framework there are some statutory provisions which 

may provide justice to victims of crime and array for their proper 

compensation. Some of these statues are: 

Victim Compensation Under Code of Criminal Procedure 1973: 

The right of a victim of a crime to receive compensation is recognized 

under the Code of Criminal Procedure 1973.Section 357(3)30° Cr. P. C. 

permits the court for grant of compensation in a broader context even 

where the accused is not sentenced to fine. The right of a victim of crime to 

receive compensation was recognized even under the code of Criminal 

Procedure Code 1898 but was available only when a suggestive sentence of 

fine was imposed and was limited to the amount of fine actually recovered. 

However, the provision of this section has been involved sparingly and 

inconsistently by the courts. In Hari kishan and state of Hariyana v. 

299. K.I.Vibhute,Criminal Justice, Eastern Book Company,[First Edition 2004], P.374. 
300. "When a Court imposes a sentence, of which fine does not form a part ,the Court 
may, when passing judgment, order the accused person to pay, by way of compensation, 
such amount as may be specified in the order of the person who has suffered any loss or 
injury by reason of the act for which the accused person has been so sentenced" 
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Sukhbir Singh301 
, The Supreme Court has directed all criminal courts to 

make liberal use of this power. In Delhi Domestic Women's forum v. Union 

of India, 302 the court directed the setting up of a criminal injuries 

compensation board, to award compensation of victims of rape. Moreover, 

in this case the Court laid down certain broad parameters for assisting the 

victims of rape. These are: 

• The complainants in sexual assault cases should be 

• 

• 

provided with legal representation. 

The role of victim's advocate would not only be to assist 

her in police station and in court but also guide her in getting other 

kinds of assistance like psychiatric counseling and medical help. 

Legal assistance would have to be provided at the police 

station since the victim of sexual assault might very well be in a 

distressed state of mind. 

• The police should be duty-bound to inform the victim of 

her right to representation before asking her any questions and the 

police report should state the victim was so informed. 

• A list of advocates willing to act in these cases should be 

kept at the police station for victims. Such advocates should be 

appointed by the court, but to avoid delay advocates may be 

authorized to act in police stations before permission from the court 

has been obtained. 303 

Under section 359 Cr. P.C.304 when any complaint of non- cognizable 

offense is made to a court, the court may, on conviction of the accused, 

301. AIR 1988 SC 2127. 
302. (1995)1 sec 14. 
303. Delhi Domestic Working Women's Forum v. Union oflndia, (1995) 1 SCC 14. 
304. "Whenever any complaint of a non-cognizable offence is made to a Court, the 
Court, if it convicts the accused , may, in addition to the penalty imposed upon him, order 
him to pay to the complainant, in whole or in part, the cost incurred by him in the 
prosecution, and may further order that in default of payment, the accused shall suffer 
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order them to pay to the complainant, in whole or in a part, the lost 

incurred by him. In addition to the compensatory provision in Cr.P.C. there 

are more than 175 legislations in India that seek for compensatory relief to 

victims who have lost their life, limb, on receiving any injury, whenever 

with or without fault of others. the judiciary has played positive role by 

giving various relevant directives in order to give relief to victims of crime 

and abuse of power in the cases of Rudal Sah v. State of Bihar,305 

Bodhisattva Gautam v. Subhra Chkroborty306and Venkatesh v. State 

of Tamilnadu307 AIR 1993 SC 123, Chaban Factory board v. 

Chandrima Das 308(2000) 2· SCC 465. 

The law commission if India in its 152nd report had recommended the 

introduction of Section 357-A prescribing interalia, that compensation be 

awarded at the time of sentencing to the victims of crime. 309 Again in its 

154th Report, the law commission of India went one step further and 

recommended that it was necessary to incorporate a new section 357-A in 

the code to provide for a comprehensive scheme of payment of 

compensation for all victims fairly and adequately by the courts. It is noted 

that none of the above recommendations has been acted upon by the 

government until now. 310 

Victim Compensation under Probation of Offenders Act 1958 : 

The probation of offenders Act, 1958, empowers a trial court, at its 

discretion, to release an offender after due admonition and on probation of 

good conduct in suitable cases. Under section 5 of the probation of 

simple imprisonment for a period not exceeding thirty days and such costs may include 
any expenses incurred in respect of process-fees, witnesses and pleader's fees which the 
Court may consider reasonable. 
305. AIR 1983 SC 1086. 
306. AIR 1996 SC 922. 
307. AIR 1993 SC 123. 
308. (2000)2 sec 465. 
309. Law Commission oflndia, 152nd Report on Custodial Crimes (1994). 
31 0. Law Commission of India, 154 th Report on Custodial Crimes ( 1996). 
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offenders Act, 1958, the offender may be required, on released on 

probation. under section 3311 or section 4 of the act provides to pay 

compensation to the victims of the crime. Section 5 of it makes it amply 

clear that such a power vests only with the court releasing an offender and 

is purely at its discretion. Even an appellate court or the High Court can not 

interfere unless it is of the view that the lower court has exercised such 

power capriciously312 and unreasonably313
• 

It is thus evident that the Indian legal framework providing for 

compensation by an offender to his victims for loss suffered or injury 

caused by commission of the offence is inadequate. It does not provide a 

comprehensive legislative scheme for either compensating victims of crime 

or the payment of compensation and specified amount awarded to them. It 

neither mandates courts to compensate the victims nor creates any legal 

right in their favour. It is entirely left to the discretion of the court to 

compensate victims of crime as well as to include legal actions to recover 

the fine, out of which compensation is ordered. 

U.N. Body of Principles 1988: 

In 1988 the General Assembly Adopted the Body of principles for the 

protection of all person under any form of detention or imprisonment. This 

311. "When any person is found guilty of having committed an offence punishable under 
section 379 or section 380 or section 381 or section 404 or section 420 of the Indian 
Penal Code, 1860 or any offence punishable with imprisonment for not more than two 
years, or with fine or with both, under the Indian Penal Code or any other law, and 
previous conviction is proved against him and the Court by which the person is found 
guilty is of opinion that, having regard to the circumstances of the case including the 
nature of the offences and the character of the offender, ,it, is expedient so to do, then 
notwithstanding anything contained in any other law for the time being in force ,the 
Court may, instead of sentencing him to any punishment or releasing him on probation of 
good conduct under section 4, release him after due admonition." 
312. Manoj Kumar v. State of M.P. 2000.Cr.L.J.1997 
313. Rajeswari Prasad v. R.B.Gupta,AIR 1961 Pat.19 
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Body of principles ensures the dignity, self respect and human right of 

person while under any form of detention or imprisonment.314 

The principles contained therein are of universal application. 

1. At the outset it requires that all persons shall be treated in a human 

manner and with respect for the inherent dignity of the human 

person. 315 

2. Arrest, detention and imprisonment shall only be carried out in 

accordance with the provisions of law and by competent authority. 316 

3. These bodies of principles shall be applied to all persons within the 

territory of any given state, without discretion of any kind, such as 

race, color sex, language, religion and religious belief, political or other 

opinion, national ethnic or social origin, property, birth or other 

status. 317 

4. Measures applied under the law and designed solely to protect the 

right and special statues of women, especially pregnant women and 

nursing mothers, children are juveniles, aged, sick or handicapped 

persons shall not be deemed to be discriminatory. 318 

5. No person under any form of detention or imprisonment shall be 

subjected to torture or to cruel, inhuman or degrading treatment or 

punishment. 319 

6. The authorities who arrest a person, keep him under detention or 

investigate the case shall exercise only the powers granted to them 

under the law and the exercise of the powers shall be subject to 

recourse to a judicial or other authority. 

314. Resolution 431173 adopted 9th December, 1988, hereinafter referred to as the Body of 
Principle. 
315. I d. Principle 1. 
316. Id. Principle 2. 
317. Id. Principle 5(1). 
318. Id. Principle 5(2). 
319. I d. Principle 6. 
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7. Anyone who is arrested informed at the true of his arrest of the 

reason for his arrest and shall be properly informed of any charge 

against him. 320 

8. An opportunity of being heard shall be given to the person arrested. 

9. The following information shall duly recorded by the law enforcement 

officials: -

a) The reason for the arrest.321 

b) The time of the arrest and the taking of the arrested person to a 

place of custody as well as that of his first appearance before a judicial 

or other authority. 

c) The identity of the law enforcement officials concerned. 

d) Precise information concerning the place of custody. 

10. Such records shall be communicated to the detained person, on his 

counsel, if any, in the form prescribed by law. 

It is significant to note here that the responsibility lies on the authority to 

inform and explain on their rights and law to avail such rights, to the 

prisoners and detenue. 322 Further, the person is entitled to receive the 

above information in a language which he understands and to have the 

assistance, free of charge, of an interpreter. The place of custody and each 

transfer from one place to another shall be communicated as of right of the 

arrestee and detenues to his family members or friends of his choice. In 

case of juvenile special attention shall be given to notifying parents or 

guardians. 323 The aforesaid notification shall be required to be made 

without delay. 324 

320. Principle 10 
321. Id. Principle 12. 
322. Principle 13 of Body of Principles 
323.Id. Principle 16(3). 
324.Id.Principle 16(4). 
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The detained or imprisoned person shall be kept in a place of detention or 

imprisonment reasonably near his usual place of residence. 325 He shall be 

subjected to any medical or scientific experimentation which may be 

detrimental to his health even with his consent. 326 Special care is required 

to be taken during interrogation. The duration of any interrogation of a 

detained or imprisoned person and of the internals between interrogation 

as well as the identity of the officials who conducted the interrogation and 

other persons present shall be recorded327 and the person and his counsel 

shall have access to such information. After his admission to that place of 

detention or imprisonment a proper medical examination shall be offered as 

promptly as possible. 

It is a novel idea that the obligation has been imposed upon the authorities 

to ensure assistance to dependent and minor members of the families of 

detained or imprisoned persons and to take care of the appropriate custody 

of children life without supervision. The right to make complaint or request 

regarding his treatment is available to the detained or imprisoned person, 

his counsel, a family member or any other person who has knowledge of 

the case. In case of death or disappearance of a detained or imprisoned 

person during his detention or imprisonment or shortly after the 

termination, an enquiry shall be held by a judicial or other authority. 328 

There is a provision of compensation for the damage incurred because of 

acts or omissions by a public official contrary to the rights contained in 

these principles. 329 The accused has the right to speedy trial within a 

reasonable time or to be released pending trial. 

325. Id. Principle 20. 
326. ld. Principle 22. 
327. Id. Principle 23. 
328. ld.Pmciple 34 
329. ld. Principle 35. 
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United Nation adopted a body of principles approved by economic and 

social council in 1984, Which is known as rule of safeguards guaranteeing 

protection of the rights of those facing the death penalty. 

In principle I it contains that the countries which have not abolished the 

death penalty, capital punishment may be imposed only for the most 

serious crimes it being understood that their scope should not go beyond 

international crimes with lethal or other extremely grave consequences. 

In principle 2 it was laid down that capital punishment may be imposed 

only for a crime for which the death penalty is prescribed by law of the time 

of its commission. 330 

In principle 3 it contains the provision that persons below 18yrs of age at 

the time of the commission of crime shall not be sentence to death, nor 

shall the death sentence be carried out on pregnant women, or on new 

mother or on persons who have become insane. 331 

In principle 5, it contended that capital punishment may only be carried out 

pursuant to a final judgment rendered by a complaint court after legal 

process. Which given all possible safeguards to ensure a fair trial, at least 

equal to those contained in Article 14 of the international covenant on civil 

and political rights, including the rights of anyone suspected of or charged 

with a crime for which capital punishment may be imposed to adequate 

legal assistance at all stages of the proceedings. 332 

The Implementation of U.N. Body of Principles and provisions of 

death penalty in India: India's commitment to U.N. Body of Principles is 

enshrined in Indian Constitution and the various statutory laws such as 

Penal law, Criminal Procedure code and Police act etc. Death penalty is 

infliction of highest and extreme penalty. Death penalty is supreme 

330. Principle 1 of Safeguard Guaranteeing Protection ofthe Rights of those Facing the 
Death Penalty. 
331. ld .Principle 3. 
332. ld. Principle 5. 
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punishment because it effects the very existence of human life. Death and 

exile were two principle devices to eliminate dangerous elements from the 

society. Death was the quickest mode of retribution as well as deterrence. 

In the form of legalized and justifiable homicide, the capital punishment 

seems to have originated with the concept of an orderly society only to deal 

with such extreme cases of disorderly deprivation of antisocial element as 

may be prescribed by it from time to time in accordance with social needs 

and exigencies. 333 But in 19th century ,the debate over the death penalty 

has acquired new dimension. The government of India has been insisting 

on the increased use of death penalty for particularly rape crimes instead of 

crime of murder .The judiciary too has been awarding the death penalty for 

violent crimes with increased regularity. 334 

Even in 21st century, many countries in the world award death penalty to 

the convicts and execute it in various forms according to their law of land. 

India is one of the few states in the world to have retained death penalty 

for murder. Indian government is contemplating to legislate and include a 

few others crime as capital crimes. The capital punishment is an affront to 

human dignity and human rights, yet others regard as marching forward to 

an orderly society. The discussion for and against the death penalty 

continues to be polemical, and so its solution runs up against a thousand 

obstacles. 335 

In India, the Code of Criminal Procedure required a Court sentencing a 

person convicted of an offence punishable with death to a punishment 

other than death to state the reason why it was not awarding death 

sentence. 336 In 1955, the amendment deleted this provision of the Criminal 

Procedure code but there was no indication either in Criminal Procedure 

333. Anup Kr. Varshney, Death Penalty :Its Emergence and Practice, June, L.N.V. 
(1998). 25. 
334. S. Murlidhar,' Hang Them Now,' 40 J.I.L.I. (1998) 143. 
335. Fr. Jeyaseelan, S, J.' Hang the Death Penalty,' Jan, L.N.V.(2000)18. 
336. Section 367(5) of the Code of Criminal Procedure ,1898. 
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Code , or in the Indian Penal Code 1860, as to which cases called for life 

imprisonment and which the alternative death penalty. The unsatisfactory 

state of the criminal law, the use of torture, the wide spread use of capital 

punishment, and other brutal and degrading penalties received the critical 

attention of writers of the Enlightenment. The movement to restrict or 

abolish the death penalty, launched in eighteen century enlightenment 

exerted important influence throughout the civilized world, ant that 

influence persisted to the present day. This century has given birth to 

numerous documents extolling human rights, including the rights of 

prisoners and convicts. Particularly in 1931, the question of abolition of 

death sentence was raised, but this ton was rejected. After 1931, on 

severai times the issue was raised, but due to various reasons such a 

poJitical, social, this attempt was rejected. In 1962, a resolution was made 

in the parliament to abolish capital punishment in India. The government of 

India referred the question to the law commission of India, which submitted 

its report. The law commission did not approve the abolition of capital 

punishment. It however, recommend certain changes in penal provisions. 

In Jag Mohan Singh v. state of U.P. 337 the Supreme Court held that the 

sentencing discretion is to be exercised judicially on "well recognized 

principles", after balancing all the aggravating and mitigating circumstances 

of the crime. By well recognized principles, the Court meant the principles 

crystallized by judicial decisions, illustrating as to what were regarded as in 

aggravating and mitigating circumstances in those cases. The application of 

these well recognized principles are now guided by legislative policy 

embodied in section 235(2)338 and 354(3)339 of the Code of Criminal 

337. AIR 1973 SC 547. 
338. "If the accused is convicted, the judge shall, unless he proceeds in accordance with 
the provisions of section 360, hear the accused on the question of sentence, and then pass 
sentence on him according to law." 
339. "When the conviction is for an offence punishable with death or, in the alternative, 
with imprisonment for life or imprisonment for a term or years, the judgment shall state 
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Procedure, 1973. Section 235(2) speaks of the right of sentences hearing 

to be given to the offender and section 354(3) speaks for the special 

reason to be stated for awarding death penalty and lays down life 

,. imprisonment as a rule and death sentence as an exception in murder 

cases. 

Today, non deprivation of life is the core of the right of person, recognized 

by almost every nation of the world in their respective Constitution. The 

death penalty is characterized as cruel, degrading and inhuman punishment 

which infringes the basic rights expressed in Article 3 of the European 

Convention on Human Rights and in Article 3 of the Universal Declaration of 

Human Rights .In 1989, the Assembly of the United Nations adopted 2nd 

Optionai Protocol to the International Covenant on Civil and Political Rights 

which states that death penalty may not be enforced any more. In 1997, 

the Human Rights Commission of the United Nations adopted a resolution 

which demands for a moratorium on the death penalty and consideration of 

complete abolition of the death penalty. 

The Indian Constitution ensures that "No person shall be deprived of his life 

or personal liberty, except according to procedure established by law." The 

Supreme Court of India has ruled that the capital punishment is not 

forbidden by law, and therefore it is permissible in rarest of rare cases and 

death penalty is perse is not constitutionally violative. The Supreme Court 

also suggested that to impose death penalty, the procedure of law has to 

be followed. 

The Supreme Court in Bachan Singh v. State of Punjab, 340 on a majority 

verdict with P.N. Bhagwati J. expressing his powerful dissent -held that 

death penalty for murder was constitutional. Not long ago death penalty for 

murder was the rule in India. The underlying policy of the state was that 

the reasons for the sentence awarded, and in the case of sentence of death, the special 
reasons for such sentence" 
340. AIR 1980 SC 898. 
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death penalty would work as deterrent. However, there was discern341able 

change with the amendment of section 367(5) of the old Criminal 

Procedure Code by the Criminal Procedure (Amendment) Act, 1955. There 

was thus a definite swing in the Code in favour of life imprisonment 

consistent with the changes in the criminological thought. It is now the 

discretion of the court to award either of the two sentences envisaged in 

section 302 I.P.C depending upon the fact situation. 

The principle of law enunciated by Supreme Court for awarding death 

sentence in the case of Bachan Singh v. State of Punjab, 342 are 

reiterated by the Supreme Court as follows: 

(i) The extreme penalty of death need not be inflicted in 

gravest case of extreme capability. 

(ii) Before opting for the death penalty, the circumstances of 

the offender also require to be taken into consideration along with the 

circumstances of crime. 

(iii) Life imprisonment is the rule and death sentence is an 

exception. In other words, death sentence must be imposed only when 

life imprisonment appears to be an altogether inadequate punishment 

having regard to the relevant circumstances of the crime. 

(iv) A balance sheet of aggravating and mitigating 

circumstances has to be drawn up and in doing so mitigating 

circumstances have to be accorded full weight age and a just balance 

has to be struggle between the aggravating and mitigating 

circumstances before the option is exercised. 

The majority of the four judges in Bachan Singh343 negatived the challenge 

to the constitutionality of the death penalty, affirmed the decision in 

341. " Whoever commits murder shall be punished with death, or [imprisonment for 
life]and shall also be liable to fine." 
342. AIR 1980 SC 494. 
343. Bachan Singh v. State of Punjab, AIR 1980 SC 898. 

156 



Jagmohan344 and overruled the case of Rajendra Prasad345 in so far as it 

sought to restrict the imposition of death penalty only to cases where the 

security of the state and society, public order and the interest of the general 

public were threatened. The majority view was that death penalty as an 

alternative punishment was neither unreasonable nor lacking in public 

interest. 

The court rejected the second limb of the challenge of the validity of 

section 354(3) of the Code of Criminal Procedure,1973, on the ground that 

it permitted the imposition of death penalty in an arbitrary and whimsical 

manner. It explained that the requirements under section 235(2) for a pre 

sentence hearing of the accused coupled with the requirement that the 

sentence of death had to be confirmed by High Court under section 366(2) 

of Criminal Procedure Code meant that errors in the exercise of judicial 

discretion could be corrected by the superior courts .Although the court was 

not inclined to lay down standards or norms for guiding the exercise of 

judicial discretion. It accepted the suggestion of amicus curia. 

Once the death penalty was challenged in Mithu v. State of Punjab,346 

this time section 303 of Indian Penal Code, was the subject of challenge. 

This section prescribes that if a person under sentence of life imprisonment 

commits murder, he must be punished with death. This section as declared 

unconstitutional under Article 21 because the procedure by which section 

303 of Indian Penal Code authorized the deprivation of life was unfair and 

unjust .This was an instance judiciary unanimously supported justice 

Krishna Iyer in Maneka Gandhi347 that law could be tested under Article 

21 also. In this case, Chandrachur, C.J, emphasized that the last word on 

344. Jagmohan Singh v. State ofU.P. AIR 1973 SC 947. 
345. Rajendra Prasad v. State ofU.P. AIR 1979 SC 916. 
346. Mithu v. State of Punjab, AIR 1973 SC 473. 
347. Maneka Gandhi v. Union oflndia, AIR 1978 SC 597. 
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the question of justness and fairness did not rest with legislature. It was for 

the court to decide that the deprivation was fair, just and reasonable. 

In Machhi Singh v. State of Punjab, 348 the court emanating from 

Bachan Singh's349 case and spelt out the task for the sentencing judge. It 

said: 

"A balance sheet of aggravating and mitigating circumstances has to be 

drawn up and in doing so the mitigating circumstances have to be accorded 

full weight age and a just balance has to be struck between the aggravating 

and the mitigating circumstances before the option is exercised". The court 

then explained how the guideline would be exercised. A moment reaction 

was encouraged against the execution of Dhananjoy Chatterjee350 whose 

conviction and sentence under sections 376,380 and 302 IPC was upheld 

by the Supreme Court holding the same as rarest of rare case, as is also 

found in the case of Bachan Singh. 351 

Thus, both in Jagmohan352 and in Bachan Singh, 353 the court bowed to 

legislative wisdom and shrank away from striking down the death penalty. 

But the similarity in the two decisions ended there. The change brought 

about by Bachan Singh, as explained by Machhi Singh, was significant. 

There was an affirmation that death penalty was the exception and not the 

rule. The formulation of the rarest of the rare test, credited craftily by the 

court, still shy of being accused of legislating, to the amicus curiae who 

assisted it, has actually crystallized into applicable law. Bachan Singh also 

witnessed the judicial acknowledgement of reformation and rehabilitation of 

the delinquent as one goal of punishment. 

348. Machhi Singh v. State ofPunjab, (1983) 3 SCC 470. 
349. Bachan Singh v. State of Punjab, AIR 1980 SC 898. 
350 Dhananjoy Chatterjee v. State ofW.B. (1994) 2 SCC 220. 
351. AIR 1980 SC 898. 

352. Jagmohan Singh v. State ofU.P. AIR 1973 SC 947. 
353. Bachan Singh v. State ofPunjab, AIR 1980 SC 898. 
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U.N. Convention against torture and other cruel inhuman and 

degrading treatment or punishment 1984. 

The U.N convention against torture and other cruel inhuman and degrading 

treatment or punishment was adopted by the united Nation Assembly on 

10th December 1984. The adoption of this convention354 rounded off the 

codification process to combat the practice of torture around the world. In 

developing this valuable instrument, the United Nations not merely put in 

writing in a series of articles, a body of principles and pious hopes, the 

implementation and observance of which would not be guaranteed by 

anything or any one, it also set up a monitoring body, the committee 

against torture, whose main function is to ensure that the convention is 

observed and implemented. The convention not only specifies that the state 

parties will outlaw torture in their natural legislation, but also notes 

explicitly that no order from a superior or exceptional circumstance may be 

invoked as a justification torture. The convention consists of 33 articles, 

which became effective as of 26June 1987, among which following are 

important provisions: -

1. a) Each state party shall ensure that education and information 

regarding the prohibition against torture are truly included in the 

training of law enforcement personnel, civil or military, medical 

personnel, public officials and other persons who may be involved in 

the custody, interrogation or treatment or any individual subjected to 

any form of arrest, detention or imprisonment. 355 

b) Each state party includes this prohibition in the rules or instructions 

issued in regard to the duties and functions of any such person356
• 

354. Convention Agianst Torture and Other Cruel, Inhuman or Degrading Treatmet of 
Punishment 1984. 
355. Id. Article 10. 
356. Id. Article 1 0(2) 
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2. Each state party shall ensure that its component authority's 

proceeded to a prompt and impartial investigation, whenever there is 

reasonable ground to believe that an act of torture has been 

committed in any territory under its jurisdiction. 357
• 

3. Each state party shall keep under systematic review interrogation, 

rules, instructions, methods and practices as well as arrangements for 

the custody and treatment of persons subjected to any form of arrest, 

detention or imprisonment in any territory under its jurisdiction, with a 

view to preventing any case of torture358
• 

4. Each state party shall ensure that any individual who alleges he has 

been subject to torture in any territory under its jurisdiction has the 

right to complain to, and to have his case promptly and impartially 

examined by its competent authorities. Steps shall be taken to ensure 

that the complaint and witness are protected against all ill treatment 

or intimidation as a consequence of his complaint or any evidence 

given. 359 

5. Each state party shall ensure its legal system that the victim of an act 

of torture oblates redress and has an enforceable right to fair and 

adequate compensation, including the means for as full rehabilitation 

as possible. In the event of death of the victim as a result of an act of 

torture, his dependents shall be entitled to compensation. 360 

6. a) Each state party shall undertake to prevent in any territory under 

its jurisdiction other acts of cruel, inhuman or degrading treatment or 

punishment which do not amount to torture as defined in article 1, 

when such acts are committed by or as the investigation of or with the 

consent or acquiescence of a public officer or other person acting in an 

357. Id. Article 12. 
358. Id. Article 11. 
359. Id. Article 13. 
360. ld. Article 14. 
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official capacity. In particular, the obligation contained in article 10, 

11, 12 and 13 shall apply with the substitution for references to 

torture of references to other forms of cruel, inhuman or degrading 

treatment of punishment. 361 

c) The provisions of this convention are without prejudices to the 

provisions of any other international instrument or natural law which 

prohibits cruel, inhuman or degrading treatment or punishment or 

which relates to extradition or expulsion.362 

Implementation of Torture, Cruel, Inhuman and Degrading 

Treatment in India: 

India has signed (14th October) 1997 but not yet ratified the Convention 

Against Torture .There are no explicit provisions in the Indian Constitution 

regulating the incorporation and status of international law in the Indian 

legal system. However, Art. Sl(c) stipulates as one of the Directive 

Principles of state policy, that: ''The state shall Endeavour to foster respect 

for international law and treaty obligations in the dealings of organized 

people with another." 

While national legislation has to be respected, even if it contravences rules 

binding on India under international law, Indian Courts, in particular the 

Supreme Court, have consistently construed statute so as to ensure their 

compatibility with international law. The judicial opinion in India as 

expressed in numerous recent judgment of the Supreme Court of 

demonstrates that the rules of international law and Municipal law should 

be construed harmoniously, and only when there is an inevitable conflict 

between these two laws should municipal law prevail over International 

law. 

The Supreme Court has even gone a step further by repeatedly holding, 

when interpreting the fundamental rights provisions of the Constitution, 

361. I d. Article 16(1) 
362. Id. Article 16(2) 
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that those provisions of International Covenant on Civil and Political Rights, 

which elucidate and effectuate the fundamental rights guaranteed by the 

Constitution can be relied upon Courts as facets of those fundamental 

rights and are therefore, enforceable. 

Torture is a wound in the soul so painful that sometimes you can almost 

touch it, but it is also so intangible that there is no way to heal it. Torture is 

the very negation of the human dignity and cuts at the root of the culture 

of Human Rights. Torture vests the investigating authorities with the power 

to pre-determine the guilt of the accused. It even allows them to prescribe 

punishments other than the fines and imprisonments provided for the 

offences. It dehumanizes both, those who are tortured and those who inflict 

it. By its very nature torture is a denial of right to human dignity. 

India's commitment to prohibit acts of torture and of cruel, inhuman or 

degrading treatment or punishment is so evident under the international 

Covenant of Civil and Political Rights to which India is a party and by the 

unilateral Declaration that it would comply with the rules of the General 

assembly Declaration. 

Torture is neither defined in the constitution of India or in any Penal Law in 

India. But it is well understood and treated as violating Constitutional 

guarantee of life and liberty enshrined in Article 21. the Article 21 of the 

Constitution guarantees life which means every person should be treated as 

persons entitled to human dignity. Any kin dof cruel treatment perpetrated 

on any individual is against law for which perpetrators should be punished 

and victims compensated and rehabilitated. 

Torture has been practiced frequently in India since independence 

regardless of the government in power. While torture is committed on a 

regular basis by law enforcement officials in the course of Criminal 

investigations ,it was employed systematically during the emergency period 

of 1975 to 1977. Reportedly, torture has frequently been resorted to in the 
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course of the armed conflict in Jmmu and Kashmir, the militant struggle in 

Punjab and in other regions undergoing a political crisis. The Prevention of 

Terrorism Ordinance and the Prevention of Terrorism Act, adopted in 2000 

and 2002 respectively, are widely seen as facilitating the use of torture 

against those who are either suspected of being terrorist and are simply 

Iebei Ied as terrorist by the police and the army. The police have also been 

accused of encouraging inter communal violence involving acts amounting 

to torture, such as in early 2002 in the states of Gujrat. 

The main perpetrators of torture have been police officers and other law 

enforcement officials, such as paramilitary forces and those authorities 

having the power to detain and interrogate persons .The victim of torture 

have been those who come into contact with the law enforcement 

personnel, especially those suspected of having committed crimes, 

themselves belonging to marginalized groups and ethnic communities who 

are believed to engage in a terrorist struggle against the Indian 

Government. Women have also been suspected to torture, particularly in 

form of rape I custody, a phenomenon that appears to have increased over 

the last few years. Torture is predominantly employed to obtain confessions 

or information in criminal cases, as a means of extortion or to break 

political opposition while torture generally takes the form of severe 

beatings, there have been numerous reports of more severe form of 

torture, many of which resulted in the death of the victims .The number of 

death in custody cases in particularly high in India 

The Supreme Court and High Courts have adopted a proactive stand in 

directing the government and /or law enforcement bodies to take various 

steps to tackle torture and have repeatedly the latter for failing to do so. 

Civil Liberties and Human Rights group in India have played a major role, 

through public interest litigation and other means, to seize the Supreme 

Court and High Court and combat the prevalence of torture. 
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The National Human Rights Commission has taken a proactive role in 

advocating against torture and urging the government of India to ratify the 

Convention against Torture. In this regard it noted in its annual report 

1998-1999 that it is distressing to know that, even though the permanent 

representative of India to the United Nations signed the Convention on 14th 

October 1997, the formalities for ratification are yet to be completed. The 

Commission urged the earliest ratification of this key Convention and the 

fulfillment of the promise made at the time of signature, namely that India 

would "uphold the greatest values of Indian Civilization and our policy to 

work with other members of the International community to promote and 

protect human rights". It is important to note, however, these measures by 

the N.H.R.C have not been successful. 

Another body, the National Police Commission was appointed by the Govt. 

of India in 1977 with wide terms of reference covering police organization, 

its role, functions, accountability, relations with the public, political 

interference in its work, misuse of powers, evaluation of its performance 

etc. The NPC made several recommendations aimed at reducing the use of 

torture, which were subsequently not implemented by the government. In 

1996 a writ petition was filed in the Supreme Court by two retired police 

officers requesting that the Government of India be ordered to implement 

the recommendation of the NPC. Following the Supreme Courts order in 

this case, a committee on Police Reforms was set up by the Government 

under the leadership of J.F.Ribeiro (a retired police officer). The report of 

the Reibeiro committee was finalized in october,1998 but no subsequent 

action has yet been taken. 

Several proposals for reform, such as inserting a section 1138 into the 

Indian Evidence Act, the passing of a state liability in Tort Act, 

compensation for custodial crimes and for victims of rape and sexual 

assault have all failed to win sufficient political support enacted. Equally, 
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the recommendation to incorporate a specific right against torture and 

compensation proposed by the National Commission to Review the working 

of the Constitution in February 2002 still awaits implementation. 

U.N. Code of Conduct for law Enforcement Officials 1979. 

As every law enforcement official is a part of the criminal justice system, 

which aims to prevent and control crime, the conduct of the functionary will 

have an impact on the whole system. There is need to have special 

standards through a well conceived and defense Code of Conduct sets 

before law enforcement officials ideal and special standards of behavior. 

The United Nations General Assembly on December 17, 1979 adopted a 

resolution prescribing a code of conduct for law enforcement officials: at 

the outset it declares that all those who exercise police powers shall respect 

and protect human dignity and uphold the human right of all persons. This 

resolution consists of an articles, in which following are the important: -

1. Law enforcement officials shall at all times fulfill the duty imposed 

upon them by law, by serving the community and by protecting all 

persons against illegal acts, consistent with the high degree of 

responsibility required by their profession. 363 

2. Law enforcement officials may use force only when strictly necessary 

and to the extent required for the performance of their duty. 364 

3. No law enforcement official may inflict, investigate or tolerate any act 

of torture or other cruel, inhuman or degrading treatment or 

punishment, nor may any law enforcement official such as state or war 

on a threat of war a threat to National Security, internal political 

instability or in any other public emergency as a justification of torture 

or other cruel, inhuman or degrading treatment or punishment. 365 

363. Article 1 ofthe Code of Conduct for Law Enforcement Officials. 
364. Id. Article 2. 
365. ld. Article 5. 
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4. Law enforcement official shall ensure the full protection of the health 

of persons in their custody and in particular, shall take immediate 

action to secure medical attention whenever required. 366 

5. Law enforcement officials shall not commit any act of corruption. 

They shall also vigorously oppose and combat all such acts. 367 

The Eighth United Nation Congress on the prevention of crime and the 

treatment of offenders adopted the above principles in view of the vital role 

of the law enforcement official in the protection of the right to life, liberty 

and security of the person and a treat to their life and safety. The basis of 

these principles is the special issues associated with the use of force. It 

requires that the enforcement agencies should be equipped with various 

types of weapons and ammunition and self defensive equipment such as 

shields, helmets, bullet proof vests and bullet proof means of 

transportations, in order to decrease the need to use weapons of any kind. 

The use of such weapons should be carefully controlled. The official is 

carrying out their duty, shall as far as possible, apply non violent means 

before resorting to the use of force and frames. The use of force is 

subjected to the following conditions: -

1. Exercise restraint in such use and act in proportion to the seriousness 

of the offence and legitimate objective to the achieved. 368 

2. Minimize damage and injury and respect and preserve human life. 

3. Ensure the assistance and medical aids are rendered to any injured or 

effected persons at the earliest possible moment. 

4. Ensure that relatives or close friends of the injured or affected person 

are notified at the earliest possible moment369
• 

366. Id. Article 6. 
367. Id.Article7. 
368. Principle 5, of Use of Force and Firearms. 
369. Id. Principle 5(3). 
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The duty has been imposed upon the government to ensure that arbitrary 

or abusive use of force and firearms by the law enforcement officials is 

punished as criminal offence under the law. Therefore it lays down that 

they shall not use force on firearms except in self-defense or defense of 

other against the imminent threat of death or serious injury and they shall 

give a clear warning with sufficient time. In the matter of policing person in 

custody or detention force shall not be used except when strictly necessary 

for the maintenance of security and order within the justification or when 

personal safety is threatened. 370 

There are also provisions prescribing for the qualification, training and 

counseling of the officials. The Government shall ensure that all laws 

enforcement officials have appropriate moral psychological and physical 

qualities for the effective exercise of their function and receive continuous 

and through professional training. They are tested in accordance with 

appropriate proficiency standard in the use of force. 371 In their training the 

government shall give special attention to issue of police ethics and human 

rights, alternatives to the use of force and firearms, the understanding of 

crowd behavior and the method of persuasion and stress counseling. 372 

There should be effective reporting and review procedures to the superior 

officers. The superior officers shall be responsible if they know or should 

have known about the unlawful use of force. 373 The obedience to superior 

orders shall be no defense in such cases. The law enforcement officials can 

refuse to carry out an order to use force and firearms in compliance with 

the above principles and for that reason no criminal or disciplinary sanction 

shall be imposed upon them. Thus while adopting the principles of 

370. Dr. S. Subramanium, Human Rights International Challenges,[ I st Edition,2004], 
Manas Publications,New Delhi, P.266. 
371. Principle 18, ofUse ofForce and Firearms. 
372. Principle 20, of Use of Force and Firearms. 
373. Id. Principle 24. 
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individual accountability the above basic principles have been given 

overriding effect. 

The Assembly of the United Nations is deeply concerned that in many 

countries, often in a persistent manner, enforced disappearance occurs, in 

the sense that person are arrested, detained or abducted against their will 

followed by a refusal to disclose the fate or whereabouts of the persons 

concerned thereby placing such persons outside the protection of law. 

Further in view of the various measures including the Basic principles on 

the use of force and confirming the body of principles for the protection of 

all persons under any form of detentions or imprisonment. The general 

Assembly proclaimed the "declaration on the protection of all persons from 

enforced disappearances. It declared the act of enforced disappearance as 

an offence to human dignity and violation of human rights under UDHR374 

and a grave threat to the right to life. 375 Therefore the practice of enforced 

disappearance has been declared illegal and states are required to take 

effective steps for the preservation and eradication of such practices. All 

Acts of enforced disappearance shall be offences under the criminal law 

punishable by appropriate penalties. Even during the war time the enforced 

disappearance can not be justified. The declarations also includes the right 

to a prompt and effective judicial remedy for determining the whereabouts 

or state or health of persons and in such proceedings a competent national 

authority shall have access to all places. 376 

It provides for accountability of officials by requiring that the state shall 

establish rules stipulating penalties for officials who without legal 

justification, refuses to provide information of any detention. 377 The state 

shall ensure that any person can complain to a competent and independent 

374.The Universal Declaration on Human Rights,1948. 
375. Article 1&2 of Declaration on the Protection of All Persons from Enforced 
Disappearances. 
376. Id. Article 9. 
377. Id. Article 12. 
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state authority about enforced disappearances. There shall be prosecution 

and trial of the person who has perpetrated such act. 378 They shall be 

suspended from any official duties during the investigation and be tried by 

a competent ordinary court. No privileges, immunities or special exemption 

shall be admitted in such trials. 379 The right to adequate compensation shall 

also be available to the victims and their families. State shall present and 

suppress the abduction of children of parents subjected to enforced 

disappearances and of children born during their mother's enforced 

disappearance, and shall devote their efforts to be search for and 

identification of such children and to the restitution of the children to their 

family of origin. 380 

Implementation of U.N. Code of Conduct for law enforcement 

officials in India.:. 

We have inherited our police system from our British masters. All of the 

police acts are in line with the Police Act, 1861. All statutes contain 

provision for the constitution of the force; procedure of appointment, 

removal et al; powers of the police officers and their duties. Sometimes 

duties comprise ethical standards as well. But duties in the police act are 

statutorily prescribed which include, inter alia: 

a) to obey and execute all lawful orders 

b) to collect and communicate intelligence affecting public peace 

c) to prevent offence and public nuisance 

d) to detect and bring offenders to justice 

378. Id. Article 14. 
379. Id. Article 16. 
380 Id. Article 20. 
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e) to apprehend all who are to be apprehended on sufficient 

ground; and 

f) to enter and inspect drinking shops, gambling places and places 

of resort to loose and disorderly characters. 

From an universal legal point of view we may note that the Code Of 

Conduct for the Law enforcement officials has been well accepted by the 

comity of nations and this is also reflected as a code of conduct in our 

country (conference of Inspector generals of Police in India- 1960) 

however, the third National Police Commission suggested a marginal 

change in the twelfth clause of the code by suggesting that the police must 

act as a servant of the law and not as a servant of the government in 

power. In addition it was also suggested that the "obedience to superiors" 

must be in consonance with the law of the land and that illegal orders are 

not to be obeyed blindly. 

THE CODE OF CONDUCT OF POLICE IN INDIA: 

1. The police must bear faithful allegiance to the Constitution of India 

and respect and uphold the rights of the citizen as guaranteed by it. 

2. The police should not question the propriety or necessity of any law 

duly enacted. They should enforce the law firmly and impartially, 

without fear or favour, malice or vindictiveness. 

3. The police should recognize and respect the limitations of their 

powers and functions. They should usurp or even seem to usurp the 

functions of the judiciary and sit on judgment on cases to avenge 

individuals and punish the guilty. 

4. In securing the observance of law or in maintaining order, the police 

should, as far as practicable, use the methods of persuasion, advice 
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and warning. Hen the application of force becomes inevitable, only the 

irreducible minimum of force required in the circumstances should be 

used. 

5. The prime duty of the police is to prevent crime and disorder and the 

police must recognize that the test of their efficiency is the absence of 

both and not the visible evidence of police action in dealing with them. 

6. The police must recognize that they are members of the public, with 

the only difference that in the interest of the society and on its behalf 

they are employed to give full time attention to duties which are 

normally incumbent on every citizen. 

7. The police should realize that the efficient performance of their duties 

will be dependent on the extent of ready cooperation that they receive 

from the public. This, in turn, will depend on their ability to secure 

public approval of their conduct and actions and to earn and retain 

public respect and confidence. 

8. The police should always keep the welfare of the people in mind and 

be sympathetic and considerate towards them. They should always be 

ready to offer individual service and friendship and render necessary 

assistance to all without regard to their wealth or social standing. 

9. The police should place duty before self, should remain calm in the 

face of danger, scorn or ridicule and should be ready to sacrifice their 

lives in protecting those of others. 

10. The police should always be courteous and well mannered; they 

should be dependable and impartial; they should possess dignity and 

courage; and should cultivate character and the trust of the people. 
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11. Integrity of the highest order is the fundamental basis of the prestige 

of the police. Recognizing this, the police must keep their private lives 

scrupulously clean, develop self restraint and be truthful and honest in 

thought and deed in both personal and official life, so that the public 

may regard them as exemplary citizens. 

12. The police should recognize that their utilities to the state is best 

ensured only by maintaining a high standard of discipline, faithful 

performance of duties in accordance with law and implicit obedience to 

the lawful directions of commanding ranks and absolute loyalty to the 

force and by keeping themselves in a state of constant training and 

preparedness. 

13. As members of a secular, democratic state the police shouid strive 

continually to rise above personal prejudices and promote harmony 

and the spirit of common brotherhood amongst all the people of India 

transcending religious, linguistic and regional or sectional diversities 

and to renounce practices derogatory to the dignity of women and 

disadvantaged segments of the society. 

U.N. Convention on the Elimination of Discrimination against 

Women(CEDAW) : 

Unequal status of women all over the world being offensive to human 

dignity and violative of human rights has emerged today as a fundamental 

crisis in human development. 

The fight against unequal law and for equal states by women resulted in 

series of international conventions. 

The first International treaty the charter of the U.N organization opened a 

new chapter in the international law of human rights and individual 

freedom. It expressed in its preamble of faith in the dignity and worth of 

human person as well as "in equal rights of men and women". It declared 
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its determination to eliminate all form of discrimination in order "to 

promote social progress and better standards of life". 381 

To fulfill this purpose and aspirations the U.N. in 1948 adopted the 

universal Declaration of Human Rights which sets out the principles and 

normative standards securing respect of human rights everywhere in the 

world. 

Universal Declaration which is golden piece of document of human rights is 

based on certain philosophy which assumes that the right to equality and 

liberty is the birth right of every human being can not be alienated. It also 

proclaims that every one is entitled to all rights and freedom set forth in 

the declaration without any distinction of any kind including sex. 382 

In its preamble to the Declaration on the elimination of discrimination 

against women, 383 it expressed its concern about the continued 

discrimination against women and reiterated the fact that this was 

"incompatible with human dignity and with welfare of the family and 

society". 

This international instrument reiterated that discrimination against women 

violates the principles of equality of rights and respect for human dignity 

and it is an obstacle to the participation on equal terms with men in the 

political, social, economic and cultural life of their country. It hampers the 

growth of the personality from society and family, making more difficult for 

the full development of potentialities of women in the service of the 

respective countries and of humanity384
. The above convention expressly 

states that discrimination against women is socially and culturally 

constructed and encompasses both the public and private spheres. In the 

381. Article1&55,United Nations Charter (1945). 
382. Article 2, Universal Declaration on Human Rights 1948. 
383. Declaration on the Elimination ofViolence Against Women, 1993. 
384. Article 3, Convention on Elimination of Discrimination Against Women, 1979. 
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administration of criminal justice system, the women prisoners have right 

within the wide range aspect of human rights. 

Implementation of the provision of CEDAW in India: 

In December 1978, the United Nations General Assembly adopted the UN 

convention on Elimination of All Forms of Discrimination against women 

(CEDAW). This was considered as the landmark in the protection of 

women's human rights. The convention set up the foundation and universal 

standards for women's equal enjoyment without discrimination of civil, 

political, economic, social and cultural rights. The recognition and 

protection of women's human rights was advanced by the approval of new 

UN treaties, declarations and mechanisms. The urgency for the protection 

of women's rights was felt everywhere around the world. Resulting to it, 

many organizations have emerged throughout the United States and 

around the gtobe to promote awareness of women's human rights and 

advocate for their defense. The issue whether women's human rights can 

be equally protected as human rights became a general concern to the 

nations. In 1993 The World Conference of Human Rights was hild at 

Vienna. This was one of the turning points in recognizing women's rights 

and the gender based violence against women in general. The cry of the 

Vienna Declaration was for condemning gender based violence and all 

forms of sexual harassment and exploitation against women. 

India was not lagging behind in recognizing the need for protecting 

women's rights. Being a signatory to various international convention, 

covenants and protocols on human rights, India has admitted responsibility 

for providing protection of the rights of the women. It also guarantees the 

equality before law and equal protection of law to women. In doing so, 

India confers certain affirmative rights. "Where Articles 14,15(1) and (2) 

and 16(1) and (2) prohibit discrimination against any citizen, person on the 

ground of sex among other grounds, the preamble aims at equality of 

174 

I 

I 
~ 

i 
t 
! 
' 



status and opportunities for 'we', the people obviously includes women 

also."385 

Protection of women's rights was also mentioned in the Directive Principles 

of state policy. It contained in Part IV if the constitution the direction to the 

state to protect human rights of women including the right to equal pay for 

equal work, the right to health and hygienic conditions, the right to 

maternity benefit and the right to gender justice etc. the state is 

empowered to make special provision for women and children under Article 

15(3). State has also introduced reservations for women in public 

employment and admissions into educational institution and the legislatures 

at least at the local self government level, among other schemes for their 

benefit. The fundamental duties contained in part iv -A of the constitution 

(Article 51 A) also enshrines the principles of dignity of women. Thus the 

spirit of gender equality, dignity and justice pervades the entire framework 

of our constitution. The fundamental rights are almost in consonance with 

the rights contained in the United Nations Declarations of Human Rights, 

International Covenant On Civil and Political Rights, I.C.E.S.C.R to which 

India is a party having ratified them. 

There is an elaborate system of Laws to protect the rights of women, 

including the Equal Remuneration Act, 1976, the Maternity Benefit 

Act, 1961, the pre natal Diagnostic techniques (Regulation and Prevention of 

Misuse) Act, 1994, the Dowry Prohibition Act, 1961, and the protection of 

women from Domestic Violence Act, 2005. even the Indian Penal Code 

1860, also contains number of provisions to prevent domestic violence 

against women o the ground of demand for dowry. 

385. K. Vijaya Lakshmi, "Women's Rights are Human Rights," AIR Journal, 2009(Feb) 
P. 23. 
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The protection of Human Rights Act,1993, has been passed and according 

to which Human Rights means rights relating to life, liberty, equality and 

dignity of the individual as guaranteed by the constitution or embodied in 

the International Covenants and enforceable by courts in India. 386 

Not only the Constitutional provisions but also some other measures have 

been taken up for the protection of Human Rights. The National 

Commission for women and The National Human Rights Commission have 

been set up to fulfill the objective of achieving equality of status and 

opportunity for women, safeguarding their interests and culminating all 

forms of discriminations against women as laid down by the constitution 

with the glaring testimonies that effect. 387 

Gender equality becomes elusive in the absence of right to live with 

dignity. In Neera Mathur v. LIC388
, the court recognized that privacy was 

an important aspect of personal liberty. In this case, the Supreme Court 

was shocked to learn that an LIC questionnaire sought information about 

the dates of menstrual periods and past pregnancies, and the petitioner 

was terminated for not providing correct information to the LIC. The 

Supreme Court held that the questionnaire amounted to invasion of privacy 

and that, therefore, such probes could not be made. The right to personal 

liberty guaranteed under Article 21 included the right to privacy. 

Information about health could be sought where such information was 

relevant- it was relevant for selling insurance cover but not for the person 

seeking employment. 

386. Section 2(d) of the Act Human Rights Act, 1993. 
387. A.S. Anand, C. J. Justice for Women- Concerns and Expressions, [2002Edition], 
Universal Law Publishers Co. Pvt. Ltd.,Delhi.P-21. 
388. (1992) 1 sse 286 
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In Gautam Kundu v. State of West Bengal389, the Apex Court ensured that 

an application for a blood test to disapprove paternity of a child in a 

maintenance suit was rejected. It was held that a child born of a married 

woman is deemed to be legitimate unless the contrary is proved. Such a 

presumption could be rebutted by a strong preponderance of evidence and 

not a mere balance of probabilities. The court laid down the following 

principles: 

a) that courts in India cannot order a blood test as a matter of course; 

b) an application for subjecting a child to a blood test, made in order 

to have a roving inquiry, cannot be entertained; 

c) there must be a prima facie case for suspecting the fatherhood of a 

child which can be established by providing non-access; 

d) the court must carefully examine as to what be the consequences of 

ordering a blood test: whether it would have the effect of branding a 

child as a bastard and its mother as an unchaste woman. 

The court observed that such a demand for subjecting the child to a blood 

test was contrary to the right to personal liberty guaranteed by Article 21 of 

the Constitution and said: "Permitting blood tests to prove or disprove 

paternity unless there is a strong case and access was ruled out would be 

slanderous, embarrassing and humiliating for the woman." 

In Surjit Singh v. Kanwaljit Kaur390
, the High Court held: 

"Allowing the medical examination of a woman for her virginity would 

certainly violate her right of privacy and personal liberty enshrined under 

Article 21 of the Constitution. Such an order would amount to a roving 

389. (1993) 3 sse 418. 
390. AIR 2003 P&H 353. 
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enquiry against a female who are vulnerable even otherwise. In the instant 

matrimonial case the question of virginity of the wife is not in issue and the 

virginity test cannot constitute the sole basis to prove the consummation of 

marriage. Allowing such a medical examination of the wife would be holding 

a roving enquiry which is not permissible. Thus, order of Lower Court 

dismissing application by husband for getting wife medically examined in 

order to prove her virginity is proper." 

In Bodhisattwa Gautam v. Subhra Chakraborty391 the complainant, a 

student, was induced by the accused, a teacher, on false assurance of 

marriage to cohabit with him. He not only made false assurance of 

marriage but also fraudulently went through marriage ceremonies. When 

she becomes pregnant the accused made her undergo an abortion. When 

she asked him to maintain her, he disowned her on the ground that there 

was no marriage. He was prosecuted under various sections of the IPC. The 

Supreme Court refusing to quash the prosecution ruled that rape was not 

only an offence under the Penal Code but was also a violation of a woman's 

right to live with dignity and personal freedom. 

" .... It is a crime against basic human right and it is also violative of victim's 

most cherished of Fundamental Rights, namely, the right to life contained 

in Article 21. To many feminists and psychiatrists, rape is less a sexual 

offence than an act of aggression aimed at degrading and humiliating 

women."392 

In State of Maharashtra v. Madhukar N.Mardikar393
, the Supreme 

Court said with reference to rape, that unchastity of a woman does not 

make her "open to any and every person to violate her person as and when 

391. (1996) 1 sse 490. 
392. Bodhisattaw Goutam v. Subha Chakraborty,AIR 20073 P&H 353. 
393. (1991) 1 sse 57. 
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he wishes". Even a prostitute has a right to privacy under Article21 and no 

person can rape her just because she is a woman of easy virtue. 

Another dynamic judgment with reference to Article 21 is Chairman, 

Railway Board v. Chandrima Das394
. The Court in this case observed 

that the word 'life' as used in the Universal Declaration must get the same 

meaning as in Article 21. Its meaning cannot be narrowed down. Here relief 

was provided to a Bangladeshi woman who was raped. The term life in the 

International Conventions relating to Human Rights and Article 21 were 

interpreted to mean life worth living, meaningful and dignified. 

In Viskha v. State of Rajasthan395
, the Supreme Court, in the absence of 

legislation in the field of sexual harassment of working woman at their 

place of work, formulated guidelines for their protection. The court said: 

"Gender equality includes protection from sexual harassment and right to 

work with dignity which is a universally recognized basic human right. The 

common minimum requirement of this right has received global 

acceptance. In the absence of domestic law occupying the field, to 

formulate effective measures to check the evil of sexual harassment of 

working women at all workplaces, the contents of international conventions 

and norms are significant for the purpose of interpretation of the guarantee 

of gender equality, right to work with human dignity in Article 

14,15,19(1)(g) and 21 of the Constitution and the safeguards against 

sexual harassment implicit therein and for the formulation of guidelines to 

achieve this purpose." 

United Nations Standard Rules for Juvenile Justice 1985 : 

All societies recognize that special conditions are necessary for children to 

blossom into adults ensuring them a meaningful and socially productive life. 

394. (2000) 2 sse 465:AIR2ooo sc 988. 
395. (1997)6 sec 241. 
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It has been also recognized that juveniles are prone to deviant behavior 

and are likely to take to crime more as a demonstration of defiance. 

Application of adult criminal justice system standards and provisions are 

likely to cause permanent damage to their personality. A special system of 

criminal justice tempered with compassion and understanding is called for. 

The United Nations proclaimed a set of standard rules for juvenile justice in 

1985, known as 'the Beijing Rules' to ensure uniformity of practices and 

procedures. These rules provide that member state shall seek, in 

conformity with their respective general inherent to further the well being 

of the juvenile and her or his family. 396 This rules clearly indicated that 

juvenile justice shall be conceived as an integral part of the national 

development process of each country. It also directs the member states to 

take measures for the protection of the young and as well as the 

maintenance of a peaceful order in society within a comprehensive frame 

work of social justice. 397 It was suggested in the rule that the concept of 

the age of criminal responsibility for the juvenile should not be fixed at too 

low an age level. In this regard it should be bear in maid regarding his 

emotional, mental and intellectual maturity further this rule provide that 

the juvenile justice system shall emphasize the well being of the juvenile 

and shall ensure that any reaction to juvenile offenders shall always be in 

proportion to the circumstances of both the offenders and the offence. 398 

Rules 6.1, 6.2 and 6.3 combine several important features of effective, fair 

and human juvenile justice administration, the need to permit the exercise 

of discretionary power at all significant levels of processing so that those 

who make determination can take the actions deemed to be the most 

appropriate in each individual case; and the need to provide checks and 

396. Principle 1, Fundamental Principle of United Nations Standard Minimum Rules for 
the Administration of Juvenile Justice(The Beijing Rules) 
397. Id. Principle 1 
398. Id. Principle 5. 
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balances in order to curb any abuse of discretionary power and to 

safeguard the right of the young offender. The Accountability and 

professionalism are instrument to curb broad discretion. Thus professional 

qualifications and expert training are emphasized here as a valuable in 

means of ensuring the judicious exercise of discretions in matters of 

juvenile offenders. Rule 7.1 emphasizes some important points that 

represent essential elements for a fair just trial and that are internationally 

recognized in existing human rights instruments. The presumption of 

innocence, for instance, is also to be found in article 11 of the UDHR and in 

article 14, paragraph 2 of the international covenant on civil and political 

rights. Rule 10.3 states that contact between the law enforcement agencies 

and a juvenile offender shall be managed in such a way as to respect the 

legal statues of the juvenile, promote the well being of juveniie and avoid 

harm to her or him, with due regard to the circumstance3s of the case. 

Rule 24.1 mentioned that the promotion of the well being of the juvenile is 

of permanent consideration. The objective of institutional treatment as 

stipulated in Rules 26.1 and 26.2 would be acceptable to any system and 

cultures medical and psychological assistance, in particular is extremely 

important for institutionalized drug addicts, violent and mentally ill young 

person. Rule 27.1 prescribed that the standard minimum rules for the 

treatment of prisoners were among the first instruments of this kind to be 

promulgated by the United Nations. 

The idea of regional arrangements for the promotion and protection of 

human rights has been gaining recognition since the adoption of the 

universal declaration of Human Rights. The regional bases are likely to help 

the promotion in a more effective manner that to the machinery of the 

United Nations which is already very complex and over - surrender. The 

United Nation in its character gave due importance to regional 
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arrangements chapter VIII of the charter consisting of Article 52 to 54 is 

devoted exclusively to regional arrangements. Three regional agencies 

were established for the promotion and protection a Human Rights. 399 

The Implementation of U.N. Standard Rules for Juvenile Justice in 

India: 

A staggering 30 million children in India belongs to families living in 

conditions of extreme distress and deprivation. Violence against girls, child 

labour, children living on the streets, trafficking, violence in school and 

violence in conflict situations have all been reportedly on the rise. The need 

for specific instrumentality for children stems from this pressing situations. 

Juvenile Justice Policy in India is largely governed by the constitutional 

mandate given under Article 15 that guarantees special attention to 

children through necessary and special laws and policies that safeguard 

their rights. The Right to equality, Protection of life and personal liberty and 

the right against exploitation is enshrined in Articles 14,15116,17,21,23 and 

24. The Constitution of India recognizes the vulnerable position of children 

and their right to protection. 

The course of events concerning juvenile justice in this country was equally 

influenced by several International developments. It primarily includes the 

UN Convention of the Rights of the Child (UNCRC) 1989, the UN Standards 

Minimum Rules for the Administration of Juvenile Justice( The Bejing Rules) 

1985. driven by constitutional guarantees for protecting children as well as 

recognizing International concerns for child, the Indian state has made 

numerous arrangement in this direction. To give effect child protection, a 

number of laws were brought in. 

399. Dr.H.O.Agarwal,Human Rights,[7th Edition,2008],Central Law Publishing Co., 
Allahabad.P. 1 79. 
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The Ministry of Women and Child Development has been instrumental in 

this direction and it has particularly catered to children in crisis situation 

such as street children, children who have been abused, abandoned 

children, orphaned children, children in conflict with law and children 

affected by conflict or disasters etc. 

• The official stand of child protection is marked by many programs in 

keeping with the current developments, is visible in the approach of 

the Ministry of Women and child Development. The National Plan of 

Action for Children 2005 articulated the rights agenda for the 

development of children. The existing mechanism of child protection 

at official level mainly include the following programmes; 

• Juvenile Justice Act 

• Integrated programme for streets children 

• Child Line service. 

• Shishu Griha Scheme 

• Scheme for working children in need of care and protection 

• Rajib Gandhi Nation creche scheme for the children of working 

women 

• Scheme to combat the trafficking of women and children for 

commercial sexual exploitation. 

• Central Adoption Resource agency(CARA) 

• National Child labour Project (NCLP) for rehabilitation of child labour. 
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In addition to the above the ministry has just released its Draft Scheme ' 

the integrated child protection'. This scheme envisages a holistic approach 

to combat the issues affecting children. 

In order to reach out to all children, in particular to those in difficult 

circumstances, the ministry of women and child Development proposes to 

concise its existing child protection scheme under a centrally sponsored 

scheme titled Integrated child Protection Scheme (ICPS). The proposal 

ICPS brings multiple vertical schemes under one comprehensive child 

protection programmes and integrates interventions for protecting children 

and preventing harm. 

Juvenile Justice Act 

The Juvenile Justice ( care and protection of children) ACT,2000 is more in 

the recent thinking and the emerging need of the treatment and handling 

of Juveniles. The objective of this legislation is to ensure the care, 

protection and development needs of the children who are either neglected 

or have into conflict with law constituting delinquencies. The statute of 

implementation of Juvenile Justice Act has been notified on the website of 

the Ministry of Child and Family Welfare. The information columns of 

different states show their progress mainly about establishment of various 

institutions as per provision of this act while this information merely gives a 

very primary idea about basic preparation made in states, it definitely does 

not provide any clue about the quality and affective ness of the 

enforcement of this Act. 400 

The Juvenile Justice system in India is an offshoot of the Criminal Justice 

System. Because of this its approach towards children has always been 

400. Kumkum Rani, Commentaries on the Juvenile Justice Act, 1986 along with the 
Juvenle Justice( Care and Protection of Children) Act, 2000, [1st. Edition 2001 ], Asia Law 
House, Allahabad.P. 891. 

184 



'1iill 

marked by the tension between the protective approach of juvenile justice 

and the traditional approach of dealing with crime. The Juvenile Justice Act 

does not perceive the delinquency or the issue of children exploitation in 

holistic terms, resultantly; this law does not emerge as progressive 

legislation. Its emphasis, though it seems I obvious terms, is not toward 

solving the problem of child. The institutional set up suggested in the law 

seems, at best, interventionist, and not essentially professional. 

The Juvenile Justice Act does not cast any obligation on the part of the 

state. A right based perspective is a missing dimension in this law. In its 

present shape, child protections become more charity than a commitment. 

Protection of such children is not seen as a right but as chaity or welfare. 

The Juvenile Justice Act does not have specific provision ensuring services 

for children relating to education, health, legal and social. In the absence of 

any mechanism of identification of juvenile in need of care and protection , 

the reach of this law becomes restricted. 

The coverage of the Act is quite limited and a large number of children 

technically fall away from the purview of this law. The resources and 

infrastructure required for the effective implementation of this law is hardly 

proportionate to the population and geographical regions covered under it. 

Children caught in the system are often helpless with very little redressal. 

Children effected by the problem like HIV/AIDS, drug abuse, militancy, 

disaster, etc. do not have any redressal under this law. Similarly, the 

concomitant issues like child marriage, female feticide, street children, 

working children too far away from being covered in it. 

The lack of institutional infrastructure and trained man power in the states 

has blunted the whole objective of this legislation. The requirement of 
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Constitution of child welfare committees and juvenile justice board is 

largely remain unfulfilled resulting in the delay of disposal of cases. 

The problem of enforcement of this law is also characterized by the lack of 

support services to vulnerable families, which becomes a major factor in 

turning their children into delinquency. The Juvenile Justice Act has got 

relatively greater emphasis on institutional setup as compared to non 

institutional services. The facilities and services in the institution in different 

states are found to be varying and lacking and there is no yardstick to 

standardize them. There is a dearth of services and programs to the 

children of special needs. 

There are number of incidences violating the procedure of handling of 

juveniles by the police. In fact the indifference of police towards this law is 

most disappointing feature. The basic idea of this Jaw has not been 

internalize by the police due to insufficient training and orientation. The 

instances of bringing age of juvenile into adult range while writing the F.I.R 

by the police are often heard. Handcuffing and keeping the juvenile in 

police lockup is not unusual. 

In Lakshmi v. Sub- inspector, Police Station,401 the juvenile was taken 

into police custody against the provisions of sections 18 and 21 of the 

juvenile Justice Act. Because if invalidity, the court awarded to the juvenile 

compensation to the tune of Rs. 25,000/. The court held that a juvenile 

accused at the time of incident was entitled to bail in absence of anything 

which indicated that his release on bail was likely to bring him into 

association of only known criminal or expose him to moral danger or that 

his release would defeat the ends of justice. If there was a case of a doubt 

as to the person being a juvenile, it was necessary that when he was 

produced before the Magistrate, the Magistrate took notice of the age and if 

401. 1991 Cri.L.J. 608. 
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his doubts persisted. Held such inquiry as he deemed fit to find out whether 

the person was a juvenile and needed to be dealt with in accordance with 

the provisions of the Juvenile Justice Act. 

In Krishna Bhagwan v. State of Bihar,402 with respect to the provisions 

under the juvenile Justice Act is a reiteration of the statements made by 

the Supreme Court of India in the case of Sheela Barse v.Union of 

India403 The Supreme Court observed as under: "If a child is a national 

asset, it is duty of the State to look after the child with a view to ensure full 

development of its personality. That is why all the statutes dealing with 

children provide that a child should not be kept in jail. Even apart from the 

statutory prescription it is elementary that a jail is hardly a place where a 

child should be kept. There can be no doubt that incarnation in jail would 

have the effect of dwarfing the development of the child, exposing him to 

baneful influences, coarsening his conscience and alienating him from 

society. "404 

In Ram Inder v. State,405 accused of an offence punishable under Section 

302, I.P.C. was allowed bail, keeping in view the fact that the investigation 

carried out till that time indicate that he was a child less than 16 years of 

age and there was no other material so as to hold that he was not entitled 

to be released on bail. Following this judgment, High Court allowed the bail 

to the juvenile in Mohd. Elias v. State.406 

402. AIR 1989 Pat 207. 
403. AIR 1986 SC 1773. 
404. Sheela Barse v. Union oflndia, AIR 1986 SC 1773. 
405.1993 (1) sec 327 (P & H) 
406. Mohd. Elias v. State, 1994 (1) SCC 10 (P & H). 
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In the case of Guddu v. State of U.P407
., it was held that repetition of 

crime could be a ground for refusing the bail but the petitioner was allowed 

bail since no reason has been given by the courts below while refusing bail. 

In Daljit Singh v. State of Punjab,408 it was held that under Section 18, a 

delinquent juvenile has to be released on bail in spite of the fact of having 

committed heinous crime of murder or rape. If he is not to be enlarged on 

bail he is to be kept in safe custody /place as ordered under the Act. 

In the case of Chandra Sekhar Kumar v. State of Bihar,409 it was held 

that bail to a delinquent offender is a rule and mandate of the act, which 

provides for grant of bail irrespective of the nature and seriousness of the 

offence committed by him. 

The basic idea of juvenile justice was to reintegrate the child into family 

and society. This needs a proper network of rehabilitation and after care 

services. Unfortunately, this arrangement is almost nonexistent. The 

current juvenile justice policy is a preventive approach. The delinquency 

prone situations are increasing but there is no substantial mechanism to 

check it. 

European Conventions on Human Rights: 

The statues of council of Europe, established by the congress of Europe 

consisting of members who were likeminded and have a common heritage 

of political tradition, deals, freedom and the rule of law, stressed that the 

maintenance and promotion of human rights were one of the means to 

achieve the ultimate objective of European unity. This convection came into 

force in 1953, and it is legally binding on the ratifying states. European 

convention has played an important role for the crime world concerned with 

407. 1990 Cr. L.J. 1531 (ALL). 
408. 1992 Cr.L.J. 105 (P & H). 
409. 1998 (2) Crimes 481(Pat). 

188 



t~e constitutional protection of Human Rights. This conviction provided 

rig 11ts and freedom including right to life,410 right to liberty and security of 

persons,411 freedom fro torture or to inhuman and degrading treatment or 

pw nishment412 and right to have effective remedy before a national tribunal 

against violation of the rights and freedom. 413 The convention has set up a 

Ew ropean court of Human Rights in 1959, the decision of which are 

pronounced in the form of legal judgments, involving the interpretation of 

te:xt of the convention, and are valuable guides for the interpretation of any 

nation constitution which incorporates identical or similar guarantee of 

fwndamental rights. 

lhe European Convention for the Protection of Human Rights and 

FLJ ndamental Freedoms (hereinafter referred as ECHR) rights concerned 

Vlith civil and political rights. It is still the only international human rights 

agreement providing such a high degree of individual protection whereby 

any person who feels his right have been violated under the Convention by 

a state party can take a case to the European court of Human Rights. The 

decisions of the Court are legally binding and the court has the power to 

award damages. 

Jr1 addition, European social charter is adopted by the council of Europe 

with a view to develop and protect social and economic rights and to 

.achieve greater unity between its members of the purpose of safeguarding 

~nd realizing the ideals and principles which re their common heritage. The 

.charter protects rights such as to work, to just conditions of work, to safe 

and healthy working conditions, to freedom of association, to social 

security, to benefit from social welfare services etc. 

410. Article 2 of European Convention on Human Rights. 
~ 11. I d. Article 5 
~12. Id. Article 3 
~13. Id. Article 3. 
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In Soering v. United Kingdom,414 Soering was a German national and 

after committing murder, he fled to the U.K. When the united states sought 

his extradition from the united kingdom be arranged that his extradition 

would be a breach by the united kingdom of article 3 of the European 

conventions of Human Right which stipulates freedom from torture, or 

inhuman or degrading treatment or punishment. The court was of the view 

that convention is a living instrument which ... most be interpreted in the 

light of present day conditions, and in assessing whether a given treatment 

or punishment is to be regarded as inhuman or degrading for the purpose 

of Article 3. The court held that the secretary of states decision to extradict 

the applicant to the United States would, if implemented, give rise to a 

breach of Article 3. 

American Convention on Human Rights: 

The American convention was adopted in the inter American specialized 

conference on human right held at san Jose, Costa Rica in November 1969 

and the convention came into force on July 11, 1978. The preamble of the 

convention stated that the essential rights of man are not derived from 

one's being a national of a certain states, but are based upon attributes of 

the human personality. The convention stipulated a number of civil and 

political rights for all person subject to the jurisdiction of the state parties. 

The convention guarantees right to life from the moment of conception, 415 

right to human treatment, 416 right to personal freedom, right to fair trial417 

etc. Although the American convention on Human rights clearly separate 

that no one shall be subjected to torture or to cruel, inhuman or degrading 

punishment or treatment, the American states in order to elaborate the 

414. (1989)11ECHR 439. 
415. Article 3 ofthe American Convention on Human Rights. 
416. ld. Article 5. 
417. ld. Article 8. 
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above right considered themselves necessary to conclude a convention that 

prevents and punishes torture. Accordingly, in 1985 a convention known as 

American convention to prevent and punish torture was adopted. 

The American Convention was adopted at the Inter-American Specialized 

Conference on Human Rights in 1969 know as 'Pact of San Jose de Costa 

Rica'. The preambles of the convention state that the essential rights of 

man are not derived from one's being a national of certain state, but are 

based upon attributes of the human personality, and they therefore, justify 

international protection in the form of a convention reinforcing or 

implementing the protection provided by the domestic law of the American 

State. Beside the convention, in American region there are also Inter

American Commission on Human Rights and Inter-American Court of 

Human rights. 

In America, the Supreme Court in two major decisions addressed itself to 

this overcrowding problem. In the case of Wolf v. Mcdonal, 1974,418 

involving pretrial detainees the court held that the principle of one, man, 

one cell can not be read in the due process clause of the Fifth Amendment. 

It held that the procedure of pulling two detainees in a cell meant for one 

person was not unconstitutional. In the case of Rhodes v. Chapmah, the 

court went to conclude that the "constitution does not mordate comfortable 

prison. However, if over crowding is not constitutionally impermissible, it no 

doubt tells on the health of the prisoner and affects the hygienic conditions. 

In Indian context, it is absolutely essential to take serious note of this 

problem. 

African charter on Human and People's Rights: 

The creation of the regional agency conference on the 'Rule of Law' at 

Lagos (Nigeria) in 1961. The conference sponsored by the International 

Court of Justice. The conference invites the African Government to study 

418. Wolfv. Mcdonnel (1994)418 U.S. 539. 
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the possibility of adopting the African convention on human rights. The 

African charters also know as Banjul Charter, was adopted on June 27, 

1981 and entered into force in 1986. The charter has been ratified or 

accorded to by states members of the organization of African unity.419 

The African charter is unique in the sense that it has given emphasis on 

people's right which reflects African social traditions of collective and group 

life. The individual is not seen as independent of society but subordinate to 

the group, and the group has rights as well and the individual has duties to 

the group. The charter therefore stipulates rights as well as duties of 

individual. The African charter has given the recognition of the important 

rights in charter I which are: -

Equality before law ,420 Right to respect for his life and the integrity of the 

person,421 Right to respect to the dignity inherent in a human being and the 

recognition of legal status,422 right to liberty and to the security of his 

person. 

In addition to the international covenant on civil and political rights, three 

regional human rights treaties namely European convention on human 

rights, the American convention on human rights and African charter also 

contain provisions similar to the covenant. These are: 

1. Right to life. 

2. Prohibition of torture and cruel, inhuman or degrading treatment or 

punishment. 

3. Prohibition of slavery, slave trade and servitude. 

419. Dr.H.Agarwal,Human Rights, [7th Edition,2008],Central Law Publishing Co., 
Allahabad. P. 201. 

420. Article 3 of African Charter on Human Rights 
421. ld. Article 4. 
422. Id. Article 5. 
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4. Non-imprisonment on the ground of inability to fulfill a contractual 

obligation. 

5. Non-retroactivity of criminal law. 

6. Right to recognition as a person before law. 

7. Right to freedom of thought, conscience and religion. 

8. Non-discrimination on the ground of race, color, sex language, 

religion or social origin. 

These rights are regarded as most basic at all times and hence no 

derogation from these is permitted even during grave emergency situation. 

In India, many of the above rights have been made the fundamental rights 

in part III of the Constitution of India, like no discrimination on the ground 

only of religion, race, caste, sex and place of birth; abolition of 

untouchability, trafficking in human being, forced labor; right to life and 

personal liberty, protection from retrospective criminal law, freedom to 

practice profess and propagate a religion of one's own choice etc 

Implementation of Regional Conference: 

Responsibility for the effectiveness guarantee of human rights set forth in 

so many international Conventions lies first with the individual state. 

However experience and history have taught us that status may not only 

promote human rights, but also dig their grave. Hence, the necessity of 

additional protection in the form of international control mechanism has 

arisen. Most of the international treatise dealing with human rights has put 

such mechanisms in place. They are founded on the idea that states must 

be accountable to the international community for their behavior in the 

matter of human rights. 

In addition to the international covenant on civil and political rights, three 

regional human rights treaties namely European convention on human 
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rights, the American convention on human rights and African charter also 

contain provisions similar to the covenant. These are: 

1. Right to life. 

2. Prohibition of torture and cruel, inhuman or degrading treatment or 

punishment. 

3. Prohibition of slavery, slave trade and servitude. 

4. Non-imprisonment on the ground of inability to fulfill a contractual 

obligation. 

5. Non-retroactivity of criminal law. 

6. Right to recognition as a person before law. 

7. Right to freedom of thought, conscience and religion. 

8. Non-discrimination on the ground of race, color, sex language, religion 

or social origin. 

These rights are regarded as most basic at all times and hence no 

derogation from these is permitted even during grave emergency situation. 

In India, many of the above rights have been made the fundamental rights 

in part III of the Constitution of India, like no discrimination on the ground 

only of religion, race, caste, sex and place of birth; abolition of 

untouchability, trafficking in human being, forced labor; right to life and 

personal liberty, protection from retrospective criminal law, freedom to 

practice profess and propagate a religion of one's own choice etc 

At the regional level, important treatises have come into being. The 

advantage of regional system is their ability to address local complaints 

more efficiently. They also tend to be more sensitive to cultural and 

regional concerns. Europe has gone a considerable way towards the 

international guarantee of human rights by putting in place, through the 

council of Europe, powerful instrument and mechanisms, notably the 

European Convention for the protection of Human Rights and fundamental 

freedoms. (1950) and the European Convention for the prevention of 

194 



torture an inhuman or Degrading Treatment or Punishment (1987). The 

American Declaration of the Rights and Duties of Man (1948), the American 

Convention on Human Rights (1969) and The African Charter of the Rights 

of Man and Peoples (1981), address human rights issues in these regions. 

However, no regional or sub-regional group in Asia has any collective 

Human Rights Convention or officially constituted statutory body. Most 

countries and regional groups in Asia attempt to justify their failure in 

adopting a uniform Human Rights Charter and enforcing an official 

mechanism on the grounds that: 

1. Human Rights issue are an internal matter. 

2. International Human Rights Treatise are in conflict with certain 

religious norms, cultural values, customs and practices. 

3. National Security and economic consideration must prevail over 

rights of individuals. 

4. A common regional or sub-regional human rights official forum or 

mechanism is not advisable in view of diversity on many issues among 

member states of the regional alliances. 

Despite these reservations among the Asian countries the need for regional 

human rights mechanisms cannot be ignored. Ten members of the 

Association of South East Asian Nations (ASEAN) after debating have 

deferred the final decision to establish an ASEAN Human Rights 

Commission. In the meantime, at the domestic level, some of the ASEAN 

Countries have established official statutory human rights institutions such 

as the Philippines Commission on Human Rights(1987), The Indonesian 

National Commission of Human Rights(1993), the National Commission of 

Thailand(1999) and the Human Rights Commission of Malayasia(1999). 

These commissions have the power to entertain and examine, complaints 

195 



and petitions of individuals or private organizations against Human rights 

violations, and if necessary, to conduct detailed hearings, enquiries, and 

trials and to direct remedial measures. 

Although public opinion, both internationally and locally is increasingly 

pressing for the establishment of regional mechanisms to protect and 

promote human rights in South Asia, the basic objective to establish a 

common Human Rights charter and effective mechanisms to protect human 

rights on regional basis among the countries in South Asia has not yet 

materialized. The respective governments of the countries of the South 

Asian Association for regional Cooperation (SAARC), Member countries: 

Afghanistan, Bangladesh, Bhutan, India, Maldives, Nepal, Pakistan and 

Srilanka) are not so far willing to consider adoption of a uniform Human 

Rights Code or Convention and to provide any common forum or 

mechanism to supervise adherence to and implementation of the same. 

These countries have already signed several conventions on Food Security 

and specific social issues, which requires concerted and coordination 

actions for the effective realizations of their objectives such as combating 

smuggling of narcotics, trafficking in women and children for prostitution 

and promotion of child welfare. 

In the 12th SAARC Summit held in 2004 at Islamabad, a social charter was 

signed which spells out laudable goals and objectives, such as poverty 

alleviation, promotion of the statutes of women, education, human 

resource deVelopment, welfare of children, population control, promotion of 

tolerance, pluralism, human dignity, social justice, protection of the rights 

and }nterests of minorities elimination of discrimination in all forms, but it 

stopped short of adopting a uniform human rights convention to create a 

regional institution for implementation of international human rights 

treaties signed by the member countries. 
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In Pakistan, India and other SAARC countries, relief is usually provided to 

victims of human rights abuses by the ordinary courts. However, they have 

almost no jurisdiction on collective human rights violations. Their 

jurisdiction is limited to specific violations of any particular legal right or 

constitutional provision in their respective countries. Generally, they 

exercise jurisdiction only on a complaint filed by an aggrieved party and the 

grant of relief or compensation by the courts is critically dependent upon 

the quality of evidence in each case. The concept of public interest litigation 

or representation action is restricted to the superior judiciary. The ordinary 

courts of law, in any case, are unable to dispense inexpensive justice 

expeditiously simply because they are already overburdened with millions 

of cases, pending for many decades. In these countries, the Supreme Court 

has original jurisdiction to directly entertain, adjudicate and decide public 

interest matters or human rights issues. Unfortunately, few victims or 

groups have the means to invoke the jurisdiction of the Supreme Court in a 

serious and effective manner. Expeditions and inexpensive justice from the 

ordinary courts is still a far fetched dream for the oppressed people in 

South Asian Countries. 

At least three of the SAARC countries : India(1993), Nepal(1997) and Sri 

Lanka(1997) have established independent statutory National Commissions 

for Human Rights, to provide relief to their citizens. The protection of 

Human Rights Act of India in particular, provides for establishment of not 

only a National Human Rights Commission at the Federal level, but also 

establishment of State Human Rights Commission and Human Rights 

Courts. Other member states must establish the same without further delay 

to provide the first effective, edifice for the protection and promotion of 

human rights in the region. 
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Geneva Conventions: 

During the Second World War shocking crimes were committed against the 

humanity. A regime of complete lawlessness and tyranny was established. 

Warring parties had barbarously neglected human values and dignity. 

Belligerents frequently abused the principles contained in the earlier 

conventions and therefore, it was decided to extend and codify the existing 

provisions in an international Red Cross Conference in Stockholm held or 

against 23 to 30, 1948. The conference developed four conventions which 

were approved in Geneva on August 12, 1949. These conventions were: 423 

1. 

2. 

3. 

Conventions for the Amelioration of the condition of the wounded 

seek in Armed forces in the field. 424 

Convention Amelioration of the condition of the wounded seek and 

step walked members of the Armed forces at sea. 

Convention relative to the treatment of the prisoners of war.425 

4. Convention Relative to the prosecution of civilian persons in time of 

war. 

These conventions provided a member of humanitarian rules to various 

classes of person such as the wounded and seek to armed forces in the 

field as well as at the sea, prisoners of war and civilian person in time of 

war. These conventions also imposed corresponding duties upon the 

protecting powers, the international committee of the Red Cross and other 

humanitarian organizations. 

In the advisory opinion given in the legality of the threat or use of Nuclear 

weapon, the international court of justice observed that great many rules of 

humanitarian law applicable in armed conflict are so fundamental to the 

423. Dr.H.Agarwal,Human Rights,(71
h Edition,2008],Central Law Publishing Co., 

Allahabad. P. 225. 
424. Herein referred to Convention No 1 
425. Herein referred to Convention III. 
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respect of the human person and elementary consideration of humanity 

that the Hague and Geneva conventions have enjoyed a broad accession. 

Geneva Conventions form the major part of the body of the international 

Humanitarian laws that protects the norm that combatants and the civilian 

during times of war and conflict. They are also a major component of 

respect for the Human Right of the individuals. These laws aim at limiting 

the arbitrary powers of the state against the legitimate rights of the 

individual, and thereby alleviate the suffering caused by warfare. It is 

complementary to the laws relating to the Hague Conventions that make 

provisions relating to conduct of hostilities. 

Geneva Conventions are a series of international legal instruments forming 

part of UN laws that deal with the important issue of treatment of 

defenseless people in a situation of war. These are l.Geneva Convention (i) 

for the amelioration of the condition of the wounded and the sick in armed 

forces in the field. 

2. Geneva Conventions (ii) for the amelioration of the condition of 

wounded, sick and shipwrecked members of armed forces at sea. 

3. Geneva Convention (iii) relative to the treatment of prisoner of war. 

4. Geneva Convention (IV) relative to the protection of civilian persons 

in time of war 

These were adopted by the UN in 1949 and entered into force in 1950. 

Later on, two Additional Protocols were added in 1977. All of these have 

been accepted by the different nations of the word. These conventions 

related to the upholding of the dignity of human life and are a sense of 

prescription that are to be applied in the situation of conflict. 
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Geneva Conventions in general deal with the Human Rights arising out of a 

situation of conflict and codifies rules on how to deal with such situations. 

For the combatants, it entitles human treatment and forbid injuries or 

killing of an enemy who has surrendered. These include provision relating 

to use of emblems of Red Cross and Red Crescent on a white background. 

These emblems are protected under the laws of the convention. 

The convention also deals with the provisions of war and the captured 

civilians and protects their personal right. They are further protected from 

acts of violence and torture. They also have been given rights as to 

correspond with their families. Such prisoners are also entitled to judicial 

guarantees that exist as part of the usual process of law like protection 

from trials for acts they have not committed. 

Implementation of Geneva Convention in India : 

The contemporary international Humanitarian law universally accepted. In 

case of India, it has signed the Geneva Conventions of 1949 in 1950. The 

Hague Conventions of 1954 in 1958 and the weapons conventions 1980 in 

1984. The government of India is yet to sign both Geneva Protocols of 

1977. 

The Geneva Conventions of 12th August ,1949 was ratified by the president 

of India of October 16,1950 and came into force in India on May 9,1951. To 

implement the convention, the parliament of India has passed the Geneva 

Conventions act, 1960 which came into force since 14-08-1961. 

Parties to the Geneva Conventions, have under taken to enact legislation 

necessary to implement certain provisions there of. In pursuance of such 

undertaking, the parliament of India has enacted the Geneva Conventions 

Act 1950 which contains 5 chapters and 4 schedules. It is provided that any 

person regardless of their nationality or citizenship within or without India 
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commits or attempts to commit or abets or procures commission by any 

other person of a grave bench of convention, shall be punished with death, 

imprisonment of life, where the offence involves willful willing of a person 

protected by any of the conventions. 

In any other case the punishment provided is imprisonment for a term 

which may extend to 14 years. Grave bench of convention means, any of 

the following sets committed against person or property, protected by the 

conventions being: willful killing, torture or inhuman treatment, including 

biological experiments, willfully causing great sufferings or series injury to 

body or death and extensive destruction and appropriation of property, not 

justifiable by military necessity and carried out want only or unlawfully. 

This provision prescribes punishment of offenders against the 4 

conventions. Another significant provision of the Act 11 chapter iv. The 

chapter makes provision against the abuse of the Red Cross and other 

emblems. The provision is worded in a negative tone that to person shall 

without the approval of the central government use for any purpose 

whatever the emblem of red cross with vertical and horizontal arms of the 

same length on and completely surrounded by a white ground of the 

designation red cross or Geneva Cross. Further no person shall use design 

or wording so nearby resemble any or the emblems. If any person 

contravenes any of the provisions which prohibits use of red cross and 

other emblems, shall be punishable with fine which may extend to five 

hundreds rupees and liable to forfeit and goods upon or in connection with 

which the emblems designation, design or wording was used by other 

person. 

The four schedules of the Act have reproduced the four Geneva 

Conventions. Thus, the 4 Geneva Conventions of 1949 have become 
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enacted law of India and under a legal obligation to respect the convention, 

violation of which has penal consequences. 

The Geneva Conventions Act 1960 represents a statutory humanitarian law 

of India implementing the 4 Geneva Conventions. Respect for humanitarian 

law is a necessity for preventing extensive destruction and bitterness so 

that a lasting peace is essential. 

Even if, the Geneva Conventions have been made enacted law of India, 

people are not aware enough of the act. No case has been registered under 

the act and there is no reported case which centers round the Act and 

interpretation. 

International Conference on Human Rights : 

The first world wide governmental conference known as international 

conference on Human Rights, popularly known as Tehran Conference, was 

held in Tehran in 1968 to review the progress made in twenty years since 

the adoption of the universal declarations of Human Rights and to evaluate 

the effectiveness of methods used by the United Nations in the Human 

Rights field. The conference after having recognized that peace is the 

universal aspirations of mankind and that peace and justice are 

indispensable to the full realizations of Human Rights and fundamental 

freedoms proclaimed by consensus on the major human rights problems 

which is generally referred to as proclamation of Tehran. The proclamation 

reaffirmed the primary aim of the United Nations in the sphere of Human 

Rights is the achievement of maximum freedom and dignity by all 

individuals. 

World Conference on Human Rights (Viena Conference) 1993 : 

The second world conference on Human Rights known as Vienna 

Conference was held at Vienna from 14 to 25 June, 1993. The Vienna 

declaration and programme of action reaffirmed that "all human rights are 
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universal, individual and interdependent and interrelated. The international 

communities must treat human rights globally in a fair and equal manner, 

or the same fooling and with some emphasis. While the significance of 

national and regional particularities and various historical, cultural and 

religious backgrounds must be borne in mind, it is a duty of states, 

regardless of their political, economic and cultural system, to promote and 

protect all human rights and fundamental freedom. The declarations 

ensured that the dignity of an individual cannot be divided into two 

spheres, civil, political, economic, social and cultural. The individual must 

be able to enjoy freedom from want as well as freedom from fear. Respect 

for the dignity of an individual cannot be ensured without that person 

enjoying al! his rights. Ultimately, it is a question of putting the human 

being in the centre, not as an atomistic individual, but as part of a 

community and an ecological system. 

The Vienna Declaration and Program of Action (VDPA) adopted by the 

World Conference on Human Rights in Vienna in June 1993 marked a major 

milestone in forging a new consensus on human rights. It underlined the 

importance human rights on the international agenda as well as the freely

expressed will of the international community to work together to uphold, 

strengthen and implement international human rights standards and to 

jointly address what the former Secretary General of the UN described as " 

the quintessential values through which we affirm together that we are a 

single human community". 

The Five Year Implementation Review of the VDPA, along with the 50th 

Anniversary of the Universal Declaration of Human Rights (UDHR), provide 

a good opportunity to assess the progress achieved as well as the short

comings that remain to be addressed in the international community's, 

efforts to enhance cooperation for the promotion and protection of human 
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rights. It is an occasion for the international community to collectively 

rededicate itself to the cause of human rights and to identify further 

measures, which are necessary to achieve the full realization of the vision 

elaborated by the VDPA. 

Implementation of World Conference on Human Rights (Vienna 

Conference) 1993 in India: 

On this occasion, the Government of India would like to reaffirm its 

commitment to the promotion and protection of human rights through 

national efforts as well as international cooperation. As a democratic, 

multi-cultural, pluralistic and open society, India stands ready to share with 

the internationai community its perspectives and experience in the 

promotion and protection of human rights. It is of the view that the VDPA 

implementation review should be used to strengthen international 

cooperation and initiate a process of constructive dialogue among all 

countries with the objective of ensuring universal support for human 

rights. 426 

This submission outlines India's viewpoints on the achievements of the last 

five years and how the international community should approach the task 

of remedying shortcomings so· that the goals set by the VDPA can be 

realized. Where appropriate, information on specific measures undertaken 

within the country has been provided by way of example. The framework 

suggested by the Secretariat for this report has been followed and it is 

hoped that these views will contribute to a "future-oriented" evaluation of 

the last five years. 

In India's view, in the year of the fiftieth Anniversary of the UDHR, the 

international community must reflect upon these challenges to the 

426. http://www,indianambassy.org/policy/Human Rights/vdpa india.htm. Visited on 12-10-2009. 
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universality of human fights, in particular those which result from the 

nature and language of the current discourse on human fights in 

international forums. It is imperative that the international community 

work collectively to meet these challenges. This requires a two fold 

approach - one based on emphasizing tolerance and pluralism as essential 

adjuncts to democracy for the full enjoyment of human fights, and the 

other focusing on the long neglected economic, social and cultural aspects 

of the UDHR and the VDPA. Both the UDHR and tile VDPA are categorical in 

their recognition of the inherent dignity of all members of the human 

family. There is need therefore to initiate a dedicated effort aimed at 

promoting understanding and tolerance in respect of all matters and to 

propagate diversity and pluralism as values that enrich societies rather 

than undermine or impoverish them. The UDHR articulates both freedom 

from fear and want as the highest aspiration of the common people and 

affirms the need to promote social progress and better standards of life in 

larger freedom. True meaning needs to be given to these words through 

action and practice and the pursuit of the Right to Development, if the goal 

of universality is to be fully achieved. 427 

As a comprehensive fight which incorporates which itself all other rights, 

the promotion of the right to development can provide one of the most 

effective means of ensuring the promotion of all fights. India agrees with 

the Office of the High Commissioner of Human Rights that the fight to 

development has the potential of providing the homogenous and integrated 

approach to human fights that the international community has been 

searching for over five decades, and that it bears all the necessary 

components to guide the human fights system into the new millennium. 

However, there is today an urgent need to infuse new thinking into the 

427. http://www.indianambassy.org/policy/Human Rights/vdpa india.htm. Visited on 
12-10-2009. 

205 



Right to Development and to initiate comprehensive studies and discussions 

on the subject. In this context, India would like to propose that the 

Secretary General consider appointing an independent expert to present a 

comprehensive study on the subject and that the Commission on Human 

Rights may consider establishing a Working Group comprising all member 

states to annually discuss and evaluate progress in the realization of the 

Right to Development. 

India remains equally committed to democracy and development, to civil 

and political fights as well as economic, social and cultural rights. The 

dynamic interplay between these two sets of fights is reflected in the equal 

emphasis placed on both democracy and development, and in the 

complementarily between the fights-based and the development-based 

approach to human fights in post-independence India. This is also reflected 

in the evolution in the judicial interpretation of the right to life in India. 

Empowerment of vulnerable sections and people's participation in 

development are seen as crucial to the foremost goal of the Government -

the economic development of the people of India. National measures to 

promote the fight to development include those aimed at democratic 

decentralization, establishing grass-roots democratic institutions, 

constitutionally guaranteed affirmative action programmes for the socially 

disadvantaged sections of the population, enlarging the role of women in 

development as well as governance, thereby ensuring that the human 

person remains the central subject of development and that all plans and 

policies enhance his/her welfare, quality of life and capacity to contribute 

freely and effectively to the community at large. Indeed, the entire 

development project of India with its emphasis on eliminating past 
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injustices and eradicating poverty, democratically, may be visualized as a 

vast human rights project. 428 

India attaches importance to international solidarity and cooperation to 

promote the objectives of the Right to Development. India is of the firm 

view that the Right to Development in the national context cannot be fully 

realized without addressing the root causes of under-development, 

including its historical and international context, in a spirit of international 

cooperation. For its own part, despite its resource constraints, it has 

sought to promote more rapid development of other developing countries 

through the extension of technical cooperation and other forms of 

assistance. It has also continued to explore avenues for South-South and 

North-South cooperation, especially through technology transfer, 

investment and trade. 

Since the adoption of VDPA, the international community has made 

significant strides in promoting the equal status of women. Women's 

issues today find an important place on the international agenda and 

gender mainstreaming has been taken up as a priority activity within the 

UN system. However, much more remains to be done. Violence against 

women is a sad reality affecting all societies in all parts of the world. 

Promotion of women's rights must remain a priority objective of the 

international community in the years to come. 

Nationally, India has adopted a tights-based approach to promoting the 

equality of women and evolved a multifaceted strategy that aims at their 

empowerment through awareness raising, economic independence, 

education, health, legal safeguards and political participation. The 

objective is to enable women to overcome the disadvantages that they face 

428. http://www,indianambassy.org/policy/Human Rights/vdpa india.htm. Visited on 
12-10-2009. 
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and play an effective and equal role in society. Among the most important 

of these measures is the reservation of one-third seats in local and village 

level government, which has already been mentioned. It is estimated that 

this measure has resulted in around one million women joining the political 

life of the nation. A statutory National Commission for Women has been 

set up and a special Joint Committee of Parliament oversees issues 

pertaining to the empowerment of women. Among the proposals currently 

under consideration are an amendment to the Constitution to reserve one

third of the Parliamentary and Legislative seats for women and a proposal 

to set up an office of a Commissioner for Women's Rights with a three tier 

structure across the country, mandated specifically to combat violence 

against women. In a step aimed at transforming social perceptions about 

the girl child, the Government has also launched a scheme to provide 

financial incentives to poor families on the birth of a girl child followed by 

further incentives for primary and secondary school education. Nearly 2.2 

million girls born every year amongst the poorest families in India are 

expected to benefit from this scheme. Moreover, nutritional, health and 

educational programmes with the girl child as the primary focus and 

programmes aimed at improving employment opportunities for poor 

women through asset and skill endowment and provision of micro-credit 

have also been launched with a view to promoting the economic, social and 

cultural rights of women. 

Children are the greatest asset of any society and the well being of the 

world's children has been at the centre of the UN's activities since its 

inception. The near universal ratification of the Convention on the Rights of 

Child is testimony to the importance attached to these fights in all parts of 

the world. The establishment of a sound foundation for the promotion of 

the fights of the child, through the collective efforts of the Committee on 
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the Rights of the Child and UNICEF, counts among the major successes 

since the adoption of the VDPA. 

Exploitation of children continues to persist in one form or the other 

throughout the world and the international community has to intensify its 

efforts to bring an end to this situation. Of particular importance in this 

regard is to recognize that symptoms of poverty should not be confused 

with deliberate human rights violations. 

Eradication of child labour is one of the most important priorities of the 

Government of India, which has announced that the fight to free and 

compulsory primary education shall be made a fundamental right and has 

pledged to eradicate child labour in all occupations and industries. A frontal 

attack on parental poverty has been launched through employment 

generation programmes. A national action plan for children has also been 

drawn up with quantifiable targets for achievement by 2000 AD in areas of 

health, nutrition, education, with a special focus on the girl child and 

children in difficult circumstances. The National Human Rights Commission 

and many non-governmental organizations have started to play an 

increasing role for the eradication of child labour. 

The oppression, exploitation and dispossession of indigenous people remain 

one of the most unfortunate legacies of the historic processes of migration 

to and colonizing of the "new world". While it is gratifying to note that in 

the last five years a great deal of attention has been devoted to the human 

rights of indigenous people, a great deal more needs to be done to fulfill 

the goals set by VDPA. 

The VDPA played an important role in highlighting the importance of special 

attention to the problems faced by minorities and other disadvantaged 

groups such as disabled persons and migrant workers. However, the world 
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is today witness to a resurgence of exclusivism and violent expressions of 

intolerance and extremism. The need of the hour is, therefore, for an active 

and determined effort on the part of the international community to 

promote a culture of tolerance and respect for pluralism. The key elements 

of any such efforts should be national legislation to ensure a regime of 

equality and nondiscrimination as well as education and awareness raising. 

The fights of vulnerable groups have received special attention in India ever 

since independence and the Constitution itself contains extensive provisions 

for the promotion and protection of the fights of all minorities, including 

certain special groups of people unique to Indian society known as the 

Scheduled Castes and Scheduled Tribes. These measures have been 

further strengthened through a recent amendment to the Constitution 

granting Scheduled Tribes local self-government and a high degree of 

autonomy in the management of their day to day affairs, control over 

natural resources, and other developmental activities in the areas where 

they live. 

The Government has set up a National Commission for the Scheduled 

Castes and Scheduled Tribes and a National Commission for Minorities to 

promote and protect the fights of these vulnerable groups. Further, a 

National Minorities Development and Financial Corporation promotes 

economic and developmental activities for minorities. 

The Parliament has recently enacted a bill for the empowerment of the 

disabled which inter alia treats rehabilitat1on as a fight and aims at the 

creation of a society which provides opportunities for the development of 

people with disabilities to their fullest potential. A National Handicapped 

Finance Corporation has been also created to support self-employment of 

people with disabilities 
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The VDPA expressed in very clear terms the dismay of the world 

community at massive violations of human rights especially in the form of 

genocide, ethnic cleansing, systematic rape of women in war situations, 

creating mass exoduses of refugees and displaced persons. It condemned 

such practices and reiterated the call for the perpetrators of such crimes to 

be punished. The VDPA also refers to other gross and systematic violations 

of human rights such as unilateral measures not in accordance with 

international law and affirmed that food should not be used as a tool for 

political pressure. 

The five years, which have passed since the adoption of the VDPA, has 

provided an opportunity for a great deal of reflection on how such violations 

can be prevented. The ongoing efforts for the establishment of an 

International Criminal Court are extremely important in this regard. The 

Government of India welcomes the progress achieved so far in these 

negotiations and looks forward to their being brought to a successful 

conclusion in May 1998. 

In India, the National Human Rights Commission set up in 1993 has 

pursued its mandate with determination and considerable success. It has 

received and acted on thousands of individual complaints of violations using 

its own investigative machinery. Going beyond a mere symptomatic 

approach, it has made a number of specific recommendations on how 

human rights violations can be minimized or ended. Guided by the 

experience of the National Commission, six states of the Union of India 

have set up State Human Rights Commissions and a few others are in the 

process of doing so. 

Declaration on the Elimination of Violence Against Women (1993)

This declaration was adopted by the general Assembly on 20th December 

1993 for recognizing the urgent need for the universal application to 
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women of the rights and principles with regard to equality, security liberty, 

integrity and dignity of all human beings. This declaration provided that 

women are entitled to the equal enjoyment and protection of all human 

rights and fundamental freedom in the political, economic, social cultural, 

civil or any other field. These rights include - the right to life, right to 

equality, the right to liberty and security of person, the right to equal 

protections under the law. 

Soon after the Vienna Conference, government obligation to address 

violence against women was further delineated when the UN General 

Assembly adopted DEVAW in December 1993. The declaration states that 

violence against women is a "manifestation of historically unequal power 

relations between men and women, which have led to domination over and 

discrimination against women by "men" and that " violence against women 

is one of the crucial social mechanisms by which women are forced into a 

subordinate position compared with men." The preamble to the declaration 

affirms that, "violence against women constitutes a violation of the rights 

and fundamental freedom of women and impairs or nullifies their 

enjoyment of those rights and freedoms. 

Implementation of Declaration on the Elimination of Violence 

Against Women {1993) in India: 

The phenomenon of domestic violence in India is widely prevalent but has 

remained invisible in the public domain. The civil law does not address this 

phenomenon in its entirety. Presently, where a woman is subjected to 

cruelty by her husband or his relatives, it is an offence under section 498A 

of the Indian Penal Code. In order to provide a ready in the civil law for the 

protection of women from being victims of domestic violence in the society, 

the Protection of Women from Domestic Violence Bill was introduced in the 

Parliament. 
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The Monsoons Sessions of August, 2006 of Parliament was marked by the 

passage of the Protection of Women from Domestic Violence Act, 2005 

which was hailed as the first significant attempt to recognize domestic 

abuse as a punishable offence, to extend its provisions even to those live

in-relationships, and to provide emergency relief for the victims, in addition 

to legal resource. In spirit and intent, the Domestic Violence Act is 

unexceptionable. It can not be faulted on the ground of gender 

discrimination, because in our male-dominated society, women are 

undoubtedly greater victims of domestic violence than men. The Act has 

some commendable provisions for protection of women in case of physical 

and economic abuse. 

In India, the common violence against women are wife beating, 

harassment, torture, bride burning, slavery and exploitation, forced 

prostitution and sexual harassment, female foeticide and infanticide etc. 

the nature of violence against women in and outside the families takes the 

form of injuring women's psychological health as well as their bodies and 

often involve humiliation in addition to physical violence. The violence 

caused to women in the family is the domestic violence which includes 

foeticide, infanticide, marital cruelty, dowry murders, child abuse, incest 

and battering etc. the violence faced by women in the community level 

includes rape, sexual harassment, eve teasing, trafficking and sexual 

discrimination etc. the custodial violence and institutional deprivations are 

the violence caused to women at the state level. 

Domestic violence is physical, economical, sexual or psychological abuse 

directed towards one's spouse, partner or other family members within the 

family. Since the term domestic violence is gender neutral, it may refer to 

abuse of either husband or wife. It gives the impression tat men are as 

likely as women to be victim of such an abuse. Since the police and hospital 
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records indicate that majority of victims of domestic violence are women, 

therefore, this term is generally used for violence towards women.429 

The Act is significant because for the first time, the term 'Domestic 

Violence' has been widened in the meaning and scope from culture specific 

restrictions of dowry deaths and penal provisions to positive civil rights of 

protection and injunction. The passing of the domestic violence act is an 

important marker in the history of women's movement in India, which has 

confronted the problem of violence for well over two decades. This 

enactment sets free the movement from the malaise that has long plagued 

it, of attributing all categories of violence suffered by women within their 

families to 'dowry' and widening the scope of the term 'domestic violence'. 

It acknowledges that domestic violence is a widely prevalent and universal 

problem power relationship, more than the culture specific phenomenon 

called 'dowry death'. 

The new act not only recognizes an old position that violence, actual or 

threatened, is not just physical maltreatment, but can be sexual, verbal or 

psychological abuse as well. It covers women in marriages and live-in 

relationships, and those living in a shared household related by 

'consanguinity or adoption'. The new law also gives a victim right to 

residence an access to a protection officer, who is answerable to the courts. 

In the case of Sulochana v. Kuttappan430 ,petioner and herb child 

approached magistrate with appreciation under section 12 of the Act 

claiming relief under section 19 and 20 of the Act. Magistrate passed ex

parte interein order directing respondent husband to allow petitioner to 

reside in his house, restraining from causing any disturbance to peaceful 

429. Anil Sachdeva, The Protection of Women From Domestic Violence, [3rd Edition, 
2009], Dilight Law Publishers, Jodhpur.P 29. 
430. Sulochana v. Kuttappan2007 Cr.L.J 2057 Kerala. 
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residence of petitioner and to pay Rs 2,000/- & Rs 1250/-. The court held 

that appeal would be maintainable against interim exparte order passed 

under section 23 of the Act. 

Beijing Declaration 1995: 

The fourth world conference on women, held in 1995, in Beijing, commonly 

called Beijing conference stated that women's rights are human rights. The 

conference called for the integration of women's human rights in the work 

of different human right bodies of the United Nations. It considers the issue 

of violence against women in her public and private life as human right 

issues. This declaration clearly stated the equal rights and inherent human 

dignity of women and men and other purposes and principles enshrined in 

the charter of the united nations, to the universal declarations of human 

rights and other international human rights instruments, in particular the 

convention on the elimination of all forms of discrimination against women, 

as well as the declaration on the Elimination of violence against women and 

the Declaration on the right to development further more, it also prevent 

and eliminate all forms of violence against women and girls. 

The adoption of the Beijing Declaration and platform for action of the 

Fourth World Conference on women in 1995 signified the maturation of 

women's quest for dignity and equality that had spanned all continents. 

Rights of women, empowerment of women, gender equality, 

mainstreaming gender and elimination of discrimination against women 

because the accepted norms by which women's development was to be 

answered in the future. 

The Secretary General's review of the Implementation of the Beijing 

platform for action and the outcome of the 23rd special Session of the 

General Assembly indicates an increased Awareness of Gender equality 

among Governments and different parts of society. It reports significant but 
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uneven national achievements in relation to the implementations of these 

outcomes. Increased participation of women in the economy, progress in 

elimination of discrimination, and achievements in women's health and 

education has left some notable positive developments. 

Implementation of Beijing Declaration in India: 

This Declaration is of particular significance as because India adopt the 

Beijing Declaration and platform for Action without reservation, has been 

fully committed to its implementation. 

In India, initiatives to address the situation of women were already under 

way when the 4th world Conference was held. The national Commission for 

women had been set up by an act of Parliament in 1990 to safeguard the 

rights and legal entitlement of women. However the most far reaching and 

influential measures adopted in India were the 73rd and 74th amendment to 

the constitution of India in 1993 which provided for reservation for women 

of one third of all seats, including its chairs, in the local village and 

municipal bodies laying a strong foundation for their participation in 

decision making at the local levels. In a powerful revolution, and in an 

exercise of not only their political and civil rights, but also one that affects 

economic, social and cultural rights, more than one million women now 

occupy position as member and chair persons of local bodies. As a single 

act of empowering women, this has not known parallel in history. 

Education, training and self employment strategies are playing crucial role 

in the emancipation of women from traditional dependence. Over the past 

decades, women have become more vocal and assertive and have now 

emerged as articulate, motivated leaders all over the country. Sustained 

training and networking efforts are being undertaken to ensure that 

capacity of the elected women representatives to participate improves. 
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Another development that merits special mention is the progress made in 

the last few years to reduce the gender gap in enrollment and retention at 

the school level. Through concerted efforts, female literacy has grown 

significantly from 39.3°/o in 1991 to 53. 7°/o in 2001and the gender gap has 

narrowed from 25°/o to 21 °/o. The focus is now on improving women's 

participation in higher education, technical education and vocational 

courses. 

Legal Protection through the progressive development and strengthening of 

natural laws, as also elimination of discrimination against omen through 

policy measures, such as the national policy for empowerment of women 

adopted in 2001 as a follow up action to the commitments adopted in the 

Beijing Declaration and Plan for Action, have been a vital part of India's 

efforts to combat practices contrary to the human rights of women and to 

change social attitudes on which discriminatory practices have been based. 

These measure are sought to be strengthen further by the new 

Government through its common minimum programmes which strives to 

ensure the laws be made more women friendly and enhance the economic 

empowerment of women through equal rights of ownership of assets such 

as land /shelter promotion of access by 'self help' groups to micro -finance 

are important elements. 

India's legislative framework is supported by an active and alert judiciary 

which has infused dynamism into safeguarding and upholding the 

Constitutional and legal provisions, and has issued directives to the state 

from time to time to further safeguard and strengthen the rights of women. 

In addition, independent institutions- the National Human Rights 

Commission for Women-are actively engaged in protecting the legal and 

Constitution Safeguards provided for women. 
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We, in India are fortunate that is our democracy, a story women's 
movements and a widespread network of non-government 
organization which have robust grass-roots presence and deep 
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CHAPTER-IV 

PROTECTION OF CUSTODIAL DIGNITY IN INDIA: A 

STUDY OF THE STATUTORY FRAMEWORK 

Respect for Human Rights is the hall mark of a civilized society. A civilized 

nation cannot ignore the violations of Humans Rights of its people. It must 

have effective system for the prevention of such violations and for 

punishing the violators. A liberal democratic society, like India, depends for 

its very existence on rule of law and respect for human Rights. Human 

Right is not a new concept in India. Our ancient texts are replete with 

examples where the importance of Human Rights for dignity and protection 

of individual are emphasized. In The Ramayana where Lord Rama tells Sita 

- "Ruler wield the bow so that there is no cry of helplessness". This thought 

implies that the state power can only be deployed for the sustenance of 

human dignity. It also reflects the aspirations of great leaders of modern 

India viz. the desire of Mahatma Gandhi- the father of the Nation, to wipe 

out every tear from every eye. 431 

The movement for securing Human Rights however gained strength after 

the Second World War. In pursuance of the objective of U.N. Charter, India 

signed and ratified the U.N. charter 1945 and moreover after the 

establishment of the Universal Declarations of Human Rights, 1948, the 

International Covenant on civil and political Rights, 1966 and after the 

recommendation of the international Bill of rights, the concept of Human 

Rights constitutes an important aspect of contemporary international, 

national and political system, it extends to which a nation honors and 

respects the Human Rights on its citizens and other living within its 

431. V.C.Mishra, "Terrorism,Law & Human Rights", L.N.V.May (1994)38. 
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territory, is regarded as an important yardstick of a Nation's 

development. 432 

Unlike the western countries, which have a long history of documented 

human rights, our country sadly lacks it due to the historical reasons. The 

legal regime developed by the British for administrative purposes, did not 

provide for basic human rights. Even the Government of India Act, 1935 

laying down the basic governmental structure did not contain the 

guarantees of fundamental rights. As a result of that the progressive march 

of civilization and the growing incidents of custodial crimes occurring in 

different parts of our country, has gradually been discarding the cult of 

violence as well as the practices based on oppression, torture, and inhuman 

treatment. Their adherence to a democratic political system based on a 

catalogue of values as enshrined in the republican constitution has hitherto 

inculcated a brief that human rights can well be nurtured safely a within the 

apparatus of Indian political system. 433 

Administration of justice through the instrumentality of law is an essential 

component of governance. Rule of law is the bed rock of democracy, which 

is acknowledged as the best system of governance to ensure respect for 

human rights. The dignity and worth of the individual being at the core of 

democracy, constitutional governance in a democratic set up is the safest 

guarantee for the protection of human rights and assurance of human 

resource development. 434 

India's freedom in 1947 was indeed a watershed in the world history 

because it marked the end of the colonial era that had dominated world 

affairs for centuries within ten years from the date, literally dozens of 

countries in Asia and Africa had become free. But the freedom of India was 

432. K.I.Vibhute, Criminal Justice,[! st Edition,2004],Central Law Publication, Lucknow. 
P. 97. 
433. Vijoy Kumar,Human Rights Under Criminal Justice System in India,C.I.L.Q.2003. 
434. Rajani Ranjan Jha,Human Rights and Civil Liberties in Indian Context, Edited by 
Z.A. Nizami and Devik Paul, Human Rights in the Third World countries,(1994)108. 
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significant not only as a major historical event marking the end of one and 

the beginning of another era, but also because India chose democracy.435 

After partition, constituent assembly was formed to frame Constitution for 

India. It functioned as an unfettered body without any restrictions on its 

powers. The Indian constitution is unique as it embodies the best of 

American constitution, the unwritten English Constitution as also 

declaration of Human Rights. 

A. PROVISIONS UNDER INDIAN CONSTITUTION 

The preamble436 of the Indian constitution conveys the philosophy of the 

free nation. The preamble provides that India would be "Sovereign Socialist 

Secular Democratic Republic". The preamble emphasizes on the unity and 

integrity of the nation and also on the dignity of the individual. 

The people of India have, in exercise of their sovereign will as expressed in 

the preamble, adopted the democratic ideal which assures to the citizen the 

dignity of individual and other cherished human values as a means to the 

full evolution and expression of his personality, and in delegating to the 

legislature, the executive and the judiciary, their respective powers in the 

constitution, reserved to themselves certain fundamental rights. 

The Constitution of India declares certain fundamental rights437 of the 

individual including the persons in police custody. A fundamental right is 

inviolable in the sense that no law, ordinance, custom, usage or 

administrative order can abridge or take away a fundamental right. A 

fundamental right cannot be taken even by a Constitutional amendment if 

435. Dr.Ashutosh, Rights of Accused,[! st Edition,2009], Universal Law Publishing Co. 
Delhi. P.333. 
436. The Preamble provides that the India of its dream would be "Sovereign, Socialist 
Secular, Democratic, Republic". 
437. Part III of the Indian Constitution. 
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it forms the basic structure of the constitution.438 These fundamental rights 

include right to equality439
, right to freedom440

, protection in respect of 

conviction for offences441
, right to life and Jiberty442

, protection against 

arrest and detention443
, right against exploitation444 and right to 

constitutional remedy445 for enforcement of fundamental rights. But 

fundamental to these fundamental rights is the right against non 

arbitrariness, right to fair hearing and a reasoned decision which must be 

integrated in the procedure established by Jaw. 

The prohibition imposed by article 20 of the constitution is directly relevant 

to the criminal justice delivery system. Article 20 contains some 

internationally recognized safeguards for a person facing a criminal action, 

which may ultimately deprive him of his life and liberty. The article 20 and 

21 are very closely related to each other. The safeguards provided by 

article 20 to the person accused of crimes are -

1) Against ex post facto law, 

2) Against Double jeopardy, and 

3) Prohibition against self incrimination. 

Article 20 prohibits retrospective operation of penal legislation. Article 

20(2) guards against double jeopardy for the same offence. Article 20(3) 

provides that no person accused of any offence shall be compelled to be a 

witness against himself. These three clauses may appear to be dealing with 

three different topics or facets. But there is a common thread of fairness, 

equitability and justice running through them. In other words, the common 

438. V.N. Sukla, Constitution oflndia, Revised by Mahendra P. Singh,[ 1st Edition 
1950], Eastern Book Company, Lucknow, P.36. 
439. Article 14 to 18 oflndian Constitution. 
440. Article 19 ofthe Indian Constitution. 
441. Article 20 of the Indian Constitution. 
442. Article 21 of the Indian Constitution. 
443. Article 22 of the Indian Constitution 
444. Article 23&24 of the Indian Constitution 
445. Article 32 to 35 ofthe Indian Constitution. 
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theme is that the administration of the criminal justice system should not 

be so designed or implemented as to destroy the deeper and moral values 

of justice itselt-446 • 

Of course, article 20(3) is most directly relevant. The constitution and the 

law protects against testimonial compulsion on the premise that such 

compulsion may act as a subtle form of coercions on the accused. This 

value has not only been given the status of a fundamental right but also is 

the underlying themes of several statutory provisions. Article 20 (3) comes 

into operation as soon as a formal accusation is made, whether before the 

commencement of a prosecution or while it is pending. 

In Pareed v. Nilambaram447
; the Kerala High Court decided that if the 

nonpayment of the panchayat tax was not an offence on the day it fell due, 

the defaulter could not be convicted for the omission to pay under a law 

passed subsequently even if it covered older dues. The protection afforded 

by clause (1) is available only against conviction or sentence for a criminal 

offence under ex post facto law and not against the trial. The protection of 

clause (1) of Article 20 cannot be claimed in case of preventive 

detention, 448 or demanding security from a person449 
• The prohibition is 

just for conviction and sentence only and not for prosecution and trial 

under retrospective law. Hence, a trial under procedure different from what 

it was at the time of the commission of the offence or by a special court 

constituted after the commission of the offence cannot ipso facto be held 

unconstitutional. 450 

446. Dr.Ashutosh Rights of the Accused,[1 st Edition,200]9,Universal Law Publishing Co. 
Delhi. P. 334. 
447.AIR 1967 Ker.155 
449. Prahalad Krishna v. State ofBombay, AIR 1955 Bom.l 
449. State of Bihar v. Shailbala, AIR 1952 SC329 
450. J. N. Pandey, Constitutional Law of India, 45th Edition, Central Law Agency, 
Allahabad,P-218. 
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In Maqbool Husain v. State of Bombay,451 the appellant contended 

that the second prosecution was in violation of Article 20(2), as he was 

already prosecuted by the Sea Customs Act. The court held that the 

sea custom authorities were not a court or judicial tribunal and the 

adjudging of confiscation under the sea customs Act did not constitute 

a judgment of judicial character necessary to take the plea of double 

jeopardy. Hence the prosecution under Foreign Exchange Regulation 

Act is not barred. Similarly in the Case of the Venkataraman v. 

Union of India, 452the second prosecution was held not to attract the 

applicant of the double jeopardy protection guaranteed by article 20 

(2). 

The fundamental rule of criminal jurisprudence against self 

incrimination has been raised to a rule of constitutional law in article 

20(3). The Supreme Court explained the scope of this clause in M.P. 

Sharma v. Satish 453 and observed the following essentials, namely,-

1. It is a right pertaining to a person who is accused of an offence. 

2. It is a protection against compulsion to be a witness 

3. It is a protection against such compulsion relating to his giving 

evidence against himself. 

In Nandini Satpathy v .P.L.Dani454 
, the Apex Court considerably 

widened the scope of clause (3) of Article 20. The court is of the view that 

the prohibitive scope of Article 20 (3) goes back to the stage of police 

interrogation not commencing in court only. It extends to, and protects the 

accused in regard to other offences - pending or imminent which may deter 

him from voluntary disclosure. Hence, it is clear that compelled testimony 

451. AIR 1953 SC325. 
452. AIR 1954 SC 375. 
453. AIR 1954 SC 300. 
454. AIR 1977 SC 1025. 
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is not limited to physical torture or coercion, but extends also to techniques 

of psychological interrogation which cause mental torture in a person 

subject to such interrogation. 

Right to life is natural Right. It has been guaranteed as one of the 

fundamental rights under part III of the Indian constitution.455 The 

Constitutional guarantee under Article 21 is that "no person shall be 

deprived of his life or personal liberty except according to procedure 

established by law". This article guarantees the important rights of the 

accused (suspects and under trial prisoners) right to life. Because of the 

expansive interpretation placed on the words "procedure established by 

law", this article has been held to cover a variety of Governmental acts 

which have an impact on personal liberty. In the Gopalan case456 the 

Supreme Court has given a literal interpretation to the provisions of Article 

21. It was held by the court that 'law meant a law made by the state and 

courts were not competent to enquire the reasonableness or otherwise of 

that law'. The issue of interpretation of 'procedure established by law' was 

again raised before the Supreme Court for consideration in Maneka 

Gandhi v. Union of India case457
• The Supreme Court overruled the 

decision of A.K. Gopalan case and held that it means the right, just and 

fair procedure that embodies the principles of natural justice and not an 

arbitrary, forceful or oppressive procedure. The procedure laid down must 

satisfy the test of reasonableness as mentioned in Article 19 of the 

constitution. The court showed the seeds for future development of the law 

enlarging this most fundamental of the fundamental rights. 

Though Article 21 does not contain any express provision against torture or 

custodial crimes, the expression "life or personal liberty" occurring in the 

Article has been interpreted to include constitutional guarantee against 

455. Article 21 of the Indian Constitution. 
456. A.K.Gopalan v. State ofMadras, AIR 1950 SC 27. 
457. Maneka Gandhi v. Union oflndia, (1978)1 SCC 248. 
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torture, assault or injury against a person under arrest or under custody. 

The Supreme Court through the process of judicial activism has widened 

the scope of the right to life. Right to life does not mean animal existence; 

it means something much more than physical existence of the individual. It 

means "the right to live with human dignity and all that goes along with it, 

namely, the bare necessaries of life such as adequate nutrition, clothing 

and shelter over the head and facilities for reading, writing and expression 

oneself and diverse forms, freely moving about and mixing and co -

mingling with fellow beings"458 An under - trial or convicted prisoners 

cannot be subjected to physical or mental restrained. Which is not 

warranted by the punishment awarded by the court? 

a) Which is in excess of requirement of prisoner's 

discipline, or 

b) Which amounts to human degradation?459 

In Babu Singh v. State of U.P. 460
, the court observed that refusal to 

grant bail in a murder case without reasonable ground would amount to 

denial of personal liberty to the accused person under Article 21. The court 

further stated that:"Personal liberty, deprived when bail is refused, is too 

precious value of our constitutional system recognized under Article 21 that 

the crucial power to negate it is a great trust exercisable, not casually but 

judicially, with lively concern for the cost to the individual and the 

community. After all, personal liberty of an accused or convict is 

fundamental, suffering lawful eclipse only in terms of procedure established 

by law. The last four words of Article 21 are the life of that human right."461 

458. Francis Coralie v. Union Territory ofDelhi,(1981)1 SCC 608. 
459. Sunil Batra v. Delhi Administration, AIR 1967 SC 1675. 
460. (1978)1 sec 579. 
461. Babu Singh v. State ofU.P., (1978)1 SCC 579. 
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The question of solitary confinement of prisoners came up before the 

Supreme Court in the case of Sunil Batra (1} v. Delhi Administration462
. 

The court considered that it was violative of Articles 14, 19, 20 and 21 of 

the constitution. The court was of the opinion that prison act did not 

empower the prison authorities to impose solitary confinement upon a 

prisoner, who is in jail under sentence of Death. 

The court further started that solitary confinement is in itself a substantive 

punishment which can be imposed by a court of law under section 73463 

and 74464 of I.P.C. Hence, exercise of such power cannot be life to the 

whim and capricious of prison authorities. 

In a landmark case of Joginder Singh v. State of Uttar Pradesh465
, the 

Supreme Court has explained the manner in which the law of arrest is to be 

worked in a democracy and conveyed effectively the mandatory action that 

the police will have to comply in all cases of arrest under the law. In effect, 

the Apex Court sought to strike a balance between the violations of human 

rights and indiscriminate arrests, weighing the rights, liberties and 

privileges of the single individual and the collective interests of the 

community as a whole. The doctrine of personal liberty guaranteed by the 

constitution would in effect expect that no arrest should be made merely 

because it is lawful for the police to do so, as according to the court. 

"The existence of the power of arrest is one thing and the justification for 

the exercise of it is quite another. The officer must be able to justify the 

arrest that the arrest and detention could cause incalculable harm to 

reputation and self esteem of the person, no arrest can be made in a 

routine manner on a mere allegation of commission of an offence made 

against a person. It would be prudent for an officer in the citizen's interest 

462. (1978)4 SCC494. 
463. Section 73 of Indian Penal Code 1861. 
464. Section 7 4 of Indian Penal Code, 1861. 
465. (1994)3 sec 423. 
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and in his own interest that no arrest should be made without reasonable 

satisfaction as the genuineness and bonafides of a complaint and 

reasonable belief as to the person's complicity and the need to affect the 

arrest. A person is not liable to be arrested merely on the suspicion of 

complicity is an offence. Except in heinous offences, an arrest must be 

avoided if a police officer issues notice to a person to attend the station 

house and not to leave the premises without permission would do".466 

Police authorities strongly feel that handcuffing of accused persons and 

suspects and parading them on the roads on the way to court or Jail will 

minimize the crime rate. But such a wind of inhumane treatment given to 

accused persons is not fair and permissible. Accused/Suspected persons 

when paraded are humiliated and punished by the police authorities 

without waiting for the court verdict. 467 

In Prem Shanker Shukla v. Delhi Administration,468 the Supreme Court 

explained the validity of handcuffing in the right of Article 21 of the 

Constitution. The court held that "Handcuffing is prima facie inhuman and 

therefore, unreasonable, is over harsh and at the first flush, arbitrary. 

Absent fair, procedure and objective monitoring, to inflict 'Irons' is to resort 

to zoological strategies repugnant to Article 21 ". 

In Sheela Barse v. State of Maharastra469 the apex court held that ill 

treatment meted out to women suspects in police lockups was considered 

to be violative of Article 21. The court gave declared directions to the police 

authorities to improve conditions of police lockups and provide safety and 

security bars to male as well as female inmates in police custody. It 

specially directed that female suspects be guarded by female constables. 

466. Joginder Singh v. State ofU.P.(1994)3 SCC 423. 
467. K.I. Vibhute, Criminal Justice, 1st Edition,2004,Eastem Book Co. Lucknow,P-135. 
468. AIR 1980 SC 1535. 
469. (1983)2 sec 96. 
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In O.K. Basu v.State of West Bengal470
, the Supreme Court had given a 

new dimension in the administration of criminal justice system by 

reconciling balance between the protection of fundamental rights and 

human rights of the criminal vis-a-vis duties of the police. The court clearly 

stated that any form of torture or cruelty in human or degrading treatment 

given to the detenue convicts under trials and other prisoners would fall 

within the inhibition of Article 21 of the constitution whenever it occurs 

during investigation or interrogation or otherwise. The Supreme Court 

commenting on custodial deaths, the apex court stated "custodial torture is 

a valued violation of human dignity, which destroys, to a very large extent, 

the individual personality. It is a calculated assault on human dignity and 

flag of humanity must on each occasion fly half-mast".471 

Article 22(1) and 22(2) of the constitution are also relevant for the 

protection of human rights of accused in the criminal justice system 

because it is the primary object to ensure that certain checks exist in the 

law to prevent abuse of power of arrest and detention. Article 22(1) 

provides that no person who is arrested shall be detained in custody 

without being informed as soon as possible, of the ground of such arrest, 

nor shall he be denied the right to consult and to be defended by a legal 

practitioner of his choice. 

The protective sweep of Article 22(1) is further buttressed by the wide 

reach of Article 21 which unequivocally prohibits the deprivation of personal 

liberty otherwise than by procedure established by law. This means and 

includes the law enacted by the parliament and the state legislative which 

are within its legislative competence. 472 

470. (1997)1 SCC416. 
471. D.K, Basu V. State of West Bengal(1997)1 sec 416. 
472. N.R.Madhav Menon, A Training Manual for Police on Human Rights, Human 
Rights Centre, 1997, NLSIU Publications Centre, Bangalore, P. 254. 
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The arrest and detention must be inconformity with law not only at the 

arrest stage but throughout. Even if the detention is valid abinitio, it may 

cease to be so if some provision of law of the constitution is violated 

subsequently and in that case the person detained shall be entitled to be 

set at liberty forthwith. 473 

Article 22(2) provides that every person who is arrested and detained in 

custody shall be produced before the nearest magistrate with in a period of 

24 hours of such arrest, excluding the time necessary for the journey from 

the place of arrest to court of the magistrate and no such person shall be 

detained in custody beyond the said period without the authority of a 

magistrate. 

Both the provisions referring to above have a vital importance to the theme 

of the present report. The right to consult a lawyer intended to enable the 

detained person, inter alia. 

a) To secure release, if the arrest is totally illegal. 

b) To apply for bail, if the circumstances so warrant. 

c) To prepare for his defense, and 

d) To ensure that while he is in custody, no illegality is 

perpetrated upon him. 

The right to be produced before the magistrate under Article 22 (2) is 

intended, inter alia, to ensure that: 

1. There will be an independent scrutiny of the legality of the detention. 

2. There will be an adequate and defective opportunity for seeking 

release or bail. 

3. There will be available an avenue where the person detained can 

ventilate his grievances that he might be against the treatment meted 

out to him in custody. 

473. Ibid. 
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The Directive Principles of state police as enshrined in our constitution has 

a pivotal role in protecting the individual's right because, to give the 

fundamental right an effect, there should be a real attempt at harmonizing 

and reconciling between fundamental right and directive principle and any 

collision between the two should be avoided as far as possible474
• The 

Directive principles imposes obligation upon the state to take positive 

action to promote the welfare of the people by securing and protecting as 

effectively as may be, the social order in which justice, social, economic 

and political, shall inform all the institutions of natural life.475 

An important mechanism to protect and regulate the social fabric is the 

criminal justice delivery system. One of the dangers of the system is an 

overzealous personnel charged with protection and prevention of crime. In 

a country where police are taught that prevention of crime can be achieved 

through exemplary punishment, the idea of human justice is difficult to 

push through. However the law makers have been conscience of this fact 

and have tried to take some restrictive measures by integrating principles 

of justice and dignity within the enactment itself. A look at the three 

criminal major acts, viz. The Indian Penal Code, 1860, The Criminal 

Procedure Code 1897 and later amended in 1973, and the Evidence Act 

1872, which are largely a legacy of the colonial period have certain 

provisions which makes torture of the accused in custody by a police officer 

a punishable offence. 

B. THE INDIAN PENAL CODE 

As an enactment containing the general criminal law of the country, the 

Indian penal code does not omit to take notice of the need to create 

criminal sections against conduct that harms another person. It needs to be 

474. Pollock Basu, Law Relating to Protection on Human Rights, 2nd Edition, 2008 
Modem Law Publishers, Delhi, P.l2. 
475. U. Chandra, Human Rights,[7th Edition, 2007]Allahabad Law Agency, 
Allahabad,P.204. 
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emphasized that the codes takes as much notice of intangible harm as of 

tangible harm. The detention in section 44 of the code which defines 

expression 'injury' as covering harm to body, mind, reputation or 

property476
• 

The provision of the code that are relevant for the present purpose fall into 

two categories: -

1. 

2. 

Provision applicable as protecting all categories of person 

against specified types of harms, such provision being expressed in 

language wide enough to cover persons in custody. 

Provision specifically focused upon the protection of persons 

in custody. 

Thus, most of the provision contained in chapter 16 of the code, cover 

persons in custody as well as others. It covers 88 sections and it clearly 

indicates the importance attached to the prevention and protection of right 

to life and liberty - the two most precious rights guaranteed under Article 

21 of the constitution. In contrast, section 330 of the code is specifically 

addressed the issue of causing hurt to extort a confession. 

Section 166477 makes disobedience by public servant of any direction of law 

with intent to cause injury to any person of an offence. The disobedience 

must be willful and should be an express direction of the law478
• To bring an 

act of disobedience within the purview of the section it must be proved that 

the accused have abetted an offence, and the offence abetted fall under 

section 161 or section 165. Further more this section provides that if the 

476. 'The word "injury" denotes any harm whatever illegally caused to any person, in 
body, mind, reputation or property.' 
477. "Whoever being a public servant, knowingly disobeys any direction of the law as to 
the way in which he is to conduct himself as such public servant, intending to cause, or 
knowing it to be likely that he will, by such disobedience, cause injury to any person, 
shall be punished with simple imprisonment for a term which may extend to one year, or 
with fine, or both" 
478. K. D. Gour, A text book on the Indian Penal Code, [1st Edition 1992], Universal 
Law Publishing Co. Delhi. P. 258. 
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... 

accused commits offence under section 166, he/she shall be punished with 

simple imprisonment for a term which may extend to one year, or with fine 

or with both. 

Section 167 provides for punishment of a public servant framing an 

incorrect document with intent to cause injury, etc. 

SECTION 220: Section 220479 of the code' provides punishment to an 

executive who abuses his authority in confining an innocent person 

knowing that in so doing he is acting contrary to law. This section is 

enacted to prevent abuse of power by a person holding an office, which 

authorizes him to commit persons for trial or to confinement. 

SECTION 330, 331: 

Chapter 16 of the Indian Penal Code (offences affecting the human body) is 

the second longest chapter of the code. It provides punishment for almost 

every kind of restraint, interference with or harms to body, ranging from 

the lowest degree of physical attack (arrest) to the highest category of 

physical harm, namely, the extinction of human life. However, for the 

present purpose, it is sufficient to confine the discussion to certain specific 

sections which are of direct relevance to violation of the dignity of the 

accused in custody. Under section 330480
, a person who voluntarily causes 

hurt to extort "any confession or any information which may lead to the 

479. "Whoever, being in any office which gives him legal authority to commit persons 
for trial or to commitment, or to keep persons in confinement, corruptly or maliciously 
commits any person for trial or to confinement, or keeps any person in confinement, in 
the exercise of that authority knowing that in so doing he is acting contrary to law, shall 
be punished with imprisonment of either description or a term which may extend to seven 
years, or with fine, or with both" 
480. "Whoever voluntarily causes hurt for the purpose of extorting from the sufferer or 
from any person interested in the sufferer, any confession or any information which may 
lead to the detection of an offence or misconduct , or for the purpose of constraining the 
sufferer or any person interested in the sufferer to restore or to cause the restoration of 
any property or valuable security or to satisfy any claim or demand, or to give 
information which may lead to the restoration of any property or valuable security, shall 
be punished with imprisonment of either description for a term which may extend to 
seven years, and shall also be liable to fine". 
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directions of an offence or misconduct". Or for compelling restoration of 

any property etc. becomes punishable with imprisonment up to seven years 

and with fine. 

Section 331 punishes as person who causes grievous hurt to extort 

confession or to compel restoration of property. The offence is punishable 

with imprisonment up to 10 years and with fine. 

SECTION 340 to 348: Sections 340481 to 348 of the Indian penal code 

constitute a group of sections dealing with wrongful restraint and wrongful 

confinement and their aggravations. Of course, they envisages that the 

confinement itself is illegal - an ingredient prominently brought out by the 

adjective 'wrongful'; But we must refer to section 348482 which provides the 

punishment to a person who wrongfully confines any person for extorting 

any confession etc. The section also punishes extortion committed to 

extract information leading to the detection of offence or misconduct. 

SECTION 376 (2): 

The Indian Penal Code which deserves to be noted in section 376 (2), deals 

with an aggravated form of rape committed by police officer, or by a public 

servant, or by a person on the management or on the staff of the jail, 

remand home, or women's or children institution, or hospitals, etc. 

SECTION 376 B to 376 D 

Custodial sexual offences are specially taken care of, by sections 376 B to 

376 D of the Indian penal code, dealing with -

481. 'Whoever wrongfully restraints any person in such a manner as to prevent that 
person from proceedings beyond certain circumscribing limits, is said "wrongfully to 
confine" that person.' 
482. "Whoever wrongfully confines any person for the purpose of extorting from the 
person confined or any person interested in the person confined any confession or any 
information which may lead to the detection of an offence or misconduct, or for any 
purpose of constraining the person confined or any person interested in the person 
confined to restore or to cause the restoration of any property or valuable security or to 
satisfy any claim or demand, or to give information which may lead to the restoration of 
any property or valuable security, shall be punished with imprisonment of either 
description for a term which may extend to three years, and shall also liable to fine". 
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a) Intercourse by a public servant with women in custody483
• 

b) Intercourse by superintendent of jail, remand home etc484
• 

c) Intercourse by member of the management or staff of hospital with 

an inmate of the hospital485
• 

SECTION 503 and 506: 

Criminal intimidation is punished by section 503486 read with section 506487 

of the Indian penal code. 

One principal object of criminal law is protecting the society by punishing 

the offenders. However, Justice and fair play require that no one be 

punished without a fair trial. 

C. UNDER CRIMINAL PROCEDURE CODE 

The relevance of the Code of Criminal Procedure code to the theme of 

custodial dignity of the accused is two fold. In the first place the code itself 

contains provisions intended to operate as a safeguard against custodial 

torture. These represents, what may be called, the positive side. Secondly, 

the provision of the code which confer various powers or law enforcement 

agencies need to be kept in mind, in so far as they create possibilities of 

abuse of authority. These may be regarded as a negative side. Besides 

483 "Whoever being a public servant, takes advantage of his official position and 
commits rape on a women in his custody as such public servant or in the custody of 
public servant subordinate to him". 
484. "Whoever being on the management or on the staff of a jail ,remand home or other 
place of custody established by or under any law for the time being in force or of a 
women's or children's institution takes advantage of his official position and commits 
rape on any inmate of such jail, remand home, place or institution; 
485. "Whoever being on the management or on the staff of a hospital, takes advantage of 
his official position and commits rape on a woman in that hospital; 
486. "Whoever threatens another with any injury to his person, reputation or property, or 
to the person or reputation of any one in whom that person is interested, with intent to 
cause alarm to that person, or to cause that person to do any act which he is not legally 
bound to do, or to omit to do any act which that person is legally entitle to do, as the 
means of avoiding the execution of such threat, commits criminal intimidation 
487. " Whoever commits, the offence of criminal intimidation shall be punished with 
imprisonment of either description for a term which may extend to seven years, or with 
fine, or with both" 
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these two categories of provisions, we are concerned with the questions 

how far the provisions of the code need to be supplemented, with reference 

to custodial crime, so that the investigation, trial, punishment and remedial 

measures in respect of such crimes are taken care of in an adequate 

manner in the scheme of the code. 

SECTION 41 - Arrest 

In a free society like ours, law is quite protective of the personal liberty of 

every individual and does not tolerate the detention of any person without 

legal sanctions. Thus the personal liberty being the corner - stone of our 

social structures, the legal provisions relating to arrests have special 

significance and importance488
• 

The power of arrest is conferred on any police officer by section 41 of the 

code of Cr. P.C 1973. For the present purpose, section 41(1)489 is the most 

important provision as the process of taking into custody begins here. 

Under this provision a police officer may arrest with or without a warrant 

any person - "who has been concerned in any cognizable offence, or 

against whom a reasonable complaint has been made, or credible 

information has been received, or a reasonable suspicion exist, of his 

having been concerned". The law respecting arrest is one of the balancing 

individual rights and privileges on one hand and his duties and 

responsibilities on the other. Therefore, there must be sufficient reasons for 

exercise of power of arrest. 490 

Section 49-Restraints: 

Humane treatment of persons in custody or while under escort reflect the 

spirit of Universal Declaration of Human Rights and International Covenant 

of Civil and Political Rights [ICCPR] and their ideals are reflected adequately 

488. A.G.Shivanna, Rights and Privileges of Accused, Wordsworth 
Publications(India),Edition 2008,P. 160. 
489. "Any police officer may without an order from a magistrate and without a warrant, 
arrest any person on the grounds mentioned in clause (a) to (h)". 
490. Ram Prapanna v. State of Uttar Pradesh, 2007 Cri. L J. (NOC) 439 (All). 
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in section 49 of the code of Cr. P.C. 1973. It provides that the person 

arrested shall not be subjected to more restraints than is necessary to 

prevent his escape. The emphasis is on the prevention of his escape, which 

may supply the need for restraint. It is noteworthy that the entire 

provisions begin with a categorical prohibition, because the command of 

the law is that the arrested person shall not be subjected to unnecessary 

restraint491
• Any excessive restraint would definitely give rise to a cause of 

action for damages, because in such a case the immunity from civil action 

referred by the doctrine of lawful authority would be applicable. In Prem 

Shankar Shukla v. Delhi Administration492 the issue whether an 

accused should be handcuffed has been debated. The court was of the view 

that handcuffing is more than to mortify the accused as it is to dehumanize 

him and therefore, violates his personal liberty. 

SECTION 50 - Right of the person arrested: 

Under section 50(1) of the Code, the arrested person shall have the 

following rights: -

( 1) Every police officer or any other person arresting a person 

without warrant shall forthwith communicate to him full particulars of 

the offence for which he is arrested or other grounds for such 

arrest.493 

(2) If a police officer arrests without warrant any person other 

than a person accused of a non bailable offence, he shall inform the 

491. "The person arrested shall not be subjected to more restraint than is necessary to 
prevent his escape" 
492. AIR 1980 SC 1535 
483."Every police officer or other person arresting any person without warrant shall 
forthwith communicate to him full particulars of the offence for which h is arrested or 
other grounds for such arrest" 
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person arrested that he is entitled to be released on bail and that he 

may arrange for securities on his behalf."494 

Section 50 has been regarded as mandatory, particularly in the light of 

Article 22(1) of the constitution, so that non compliances with the 

section render the arrest and detention illegal. In order to have 

transparency in the accused - police relation, the Supreme Court in 

Jogender Kumar's495 case formulated the rules of arrest. 

Furthermore, to ensure the rules of arrest complied with, the Court 

declared that it shall be duty of the jurisdictional Magistrate (before 

whom the arrested person is produced) to satisfy that rules of arrest 

or requirements have been met. Where arrest is made without a 

warrant and where the offence is bailable the police officer may offer 

bail as per the code. Where the police think it unfit to give bail, then 

the arrested person has to be taken to the magistrate having 

jurisdiction to try the case. 

Section 57496 of the Code, states that no police officer shall detain in 

custody a person arrested without a warrant for a longer period than 

under all circumstances of the case is reasonable, and such period 

shall not in the absence of a special order of a magistrate under 

section 167, exceed twenty four hours exclusive of the time necessary 

for the journey from the place of arrest to the magistrate's court. In 

Khatri(II) v. State of Bihar,497 the Supreme Court has strongly 

urged upon the State and its police authorities to see that this 

494. "Where a police officer arrest without warrant any person other than a person 
accused of a non-bailable offence, he shall inform the person arrested that he is entitled to 
be released on bail and that he may arrange for sureties on his behalf'. 
495. Jogender Singh v. State ofUttar Pradesh(l994)3 SC 423. 
496. "No police officer shall detain in custody a person arrested without warrant for a 
longer period than under all the circumstances of the case is reasonable, and such period 
shall not, in the absence of a special order of a magistrate under section 167, exceed 24 
hours exclusive of the time necessary for the journey from the place of arrest to the 
Mgistrate' s Court." 
497. 1981 sec (Cri) 228. 
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constitutional and legal requirements to produce an arrested person 

before a Judicial Magistrate within 24 hours of the arrest must be 

scrupulously observed. This healthy provision enables the magistrates 

to keep check over the police investigation. This section of the code, 

deals essentially with the question of legal and constitutional rights of 

a person in police custody. 

Section 58 of the code Cr. P.C states that officer in charge of police 

station shall report to the District Magistrate, or if he so directs, to the 

sub divisional magistrate, the cases of all persons arrested without 

warrant, within the limits of their respective stations, whether such 

persons have been admitted to bail or otherwise. This is to prevent 

misuse of power of arrest by the police without warrant so that there 

is a close watch over the exercise of the power and timely corrections 

are available to ensure strict compliance of the law by the police 

authorities.498 

SECTION 75 and 76: Arrest Under Warrant : 

Where the arrest of a person under the code of Cr.P.C. 1973 is under a 

warrant, Section 70 to 81 of the Code become applicable, of which 

section 75 and 76 are relevant for the present purpose. They read as 

under-

Section 75 provides that the police officer or other person executing a 

warrant of arrest shall notify the substance thereof to the person to be 

arrested, and if so required, shall show him the warrant. 

Section 76 states that the police officer or other person executing a 

warrant of arrest shall without unnecessary delay, being the person 

arrested before the court before which he is required by law to 

produce such person: 

498. Dr. Deepa Singh, Human Rights and Police Predicament[ 1st Edition,2004], 
J.C.Bangia Publication, Delhi,P.l93 
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Provided that such delay shall not, in any case, exceed 24 hours 

exclusive of the time necessary for the journey from the place of arrest 

to the magistrate's court. 

SECTION 154-Information to Cognizable offence: 

In order that the criminal process may be involved in respect of any 

offence, two principal modes of approach are available under the code of 

criminal procedure, 1973. A person may report the matter to police if the 

offence is cognizable case. In the alternative he may make a complaint 

before the magistrate, whether or not the offence is a cognizable one. 

Section 154 of the code deals with information given to the police in a 

cognizable case. It is worthwhile to emphasis here that an information to 

have the status of first information report under section 154 must be an 

information relation to the commission of a cognizable offence including 

offences concerned with wrongful arrest and torture etc. by the police. The 

First Information Report under section154 must not be vague but definite 

enough to enable the police to start investigation. The scheme of section 

154 may be analyzed, as under: -

a) The information given to an officer in charge of a police station 

shall be reduced in writing499
• 

b) It shall be signed by the person giving it and its substance shall be 

entered in the prescribed book. 

c) A copy of the recorded information shall be given forth with, free 

of cost, to the informant. 

d) If there is a refusal by one police to record the information, the 

person aggrieved may send the substance of the information by post 

to the superintendent of police concerned. 

499. Section154(l)Cr. P. C. 
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If the Superintendent of police concerned is satisfied that the information 

discloses the commission of a cognizable offence, the Superintendent of 

police investigates the offence himself or directs a subordinate officer to do 

so. 

While under section 161 of the Code, the investigating police officer can 

examine orally any person suppose to be acquainted with the facts of the 

case and reduce into writing the statement made by such person, section 

162 of the code provides that the statement shall not be signed by the 

witness and further the statement shall not be used for any purpose at 

enquiry or trial in respect of an offence under investigation at the time 

when such statement was made. In this stage section 164 of the code 

becomes useful. 

Section 313 - Examination of the accused in court: 

Under section 313500 of the Code, the criminal court is required to examine 

accused after the prosecution case is over, for the purpose of enabling the 

accused personally to explain any circumstances appearing in the evidence 

against him. But section 313 (2) 501 prohibits the administration of oath to 

the accused. 

Section 315 -Accused person to be competent witness: 

Section 315502 of the code makes the accused a competent witness for the 

defense in which case he may give evidence on oath in disproof of the 

charges, but this can be only on his own written request, thus fortifying the 

constitutional privilege against testimonial compulsion. Section 315 (1) 

proviso (b) further provides that the failure by the accused to give any 

500. "In every enquiry or trial, for the purpose of enabling the accused personally to 
explain any circumstances appearing in the evidence against him". 
501. "No oath shall be administered to the accused when he is examined under 
subsection (I). 
502. "Any person accused of an offence before a Criminal Court shall be a competent 
witness for the defense and may give evidence on oath in disproof of the charges made 
against him or any person charged together with him at the same trial." 
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evidence shall not be made the subject of any comment by the parties or 

by the court, nor shall it give rise to any presumption against him or 

against the co - accused503
• 

Section 357 - Compensation: 

In pursuance of the recommendations of the law commission of India in its 

forty -first report ( 1969) a comprehensive provision for compensation to 

the victims of crime has been provided in section 357 of the new Criminal 

Procedure Code of 1973. According to section 357 sub section (1)504 and 

sub section (3), 505 the court may award compensation to victims of crime at 

the time of passing of the judgment, if it considers appropriate in a 

particular case in the interest of justice1.under section 357 Cr. P.C the trial 

court and the appellate courts (while exercising revisional powers) are 

competent to award compensation to victims of crime only after the trial 

and conclusion of guilty of accused. 

Under section 357506the compensation can be awarded to the victims of 

crime in the following four cases. Namely, Meeting proper expenses of 

prosecution, 

1. Compensation to a person for the loss and injury caused by the 

offence when he can recover compensation in a civil court. 

2. Compensation to person entitled to damage under fatal accident 

Actso?. 

503." his failure to give evidence shall not be made the subject of any comment by any of 
the parties or the court or give rise to any presumption against himself or any person 
charged together with him at the same trial" 
504. "When a Court imposes a sentence of fine or a sentence (including a sentence of 
death) of which fine forms a part, the court may, when passing judgment, order the whole 
or any part of the fine recovered to be applied". 
505. "When a Court imposes a sentence, ofwhich fine does not form a part, the court 
may , when passing judgment, order the accused person to pay, by way of compensation, 
such amount as may be specified in the order of the person who has suffered any loss or 
injury by reason of the act for which the accused person has been so sentenced." 
506. "When a Court imposes a sentence of fine or a sentence (including a sentence of 
death)of which fine forms a part, the court may, when passing judgment, order the whole 
or any part of the fine recovered to be applied" 
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3. Compensation to bonafide purchaser of property which being the 

subject of the theft508
, criminal misappropriation, cheating509

, etc is 
510ordered to be restored to the person entitled to it. 

According to sub section (3) of section 357 Cr. P .C. 511 , the court is 

empowered to award compensation for loss or injury suffered by a person, 

even in cases where fine does not form a part of a sentence. 

Relying on the decision of Delhi Domestic working women's forum 512 

case, a division bench comprising of justice Kuldeep Singh and S.Sager 

Ahmed observed "If the court trying an offence of rape has jurisdiction to 

award compensation at the trial stage, there is no reason to deny to the 

court the right to award interim compensation. The jurisdiction to the police 

atrocities and custodial deaths have prompted the Supreme Court to have a 

review of its decision like Jogender Kumar's case, 513 Nilabati Behra514
, 

Shyam Sunder Trivedi515 and formulated detailed guide line of arrest in 

the case of D.K.Basu v. State of West Bengal516
. 

Section - 53 - Medical Examination of the Accused: 

In certain circumstances, medical Examination of the accused may become 

necessary and this is taken care of by Section 53 of the code. As the law 

stands at present, it is lawful for a registered medical practitioner at the 

request of a police officer not below the rank of sub inspector to make a 

medical examination of the accused, if there are reasonable grounds for 

507. Fatal Accident Act 1855. 
508. Section 378 ofindian Penal Code. 
509. Section 420 ofindian Penal code. 
510. Delhi Domestic Working Women's Forum v. Union ofindia, (1995)1 SCC 14. 
511. "When a Court imposes a sentence , of which fine does not form a part , the court 
may when passing judgment, order the accused person to pay, by way of compensation, 
such amount as may be specified in the order of the person who has suffered any loss or 
injury by reason of the act for which the accused person has been so sentenced." 
512. (1995)1SCC14. 
513. (1994)4 sec 260. 
514. (1993)2SCC746. 
515. (1995)4 sec 26.2 
516. AIR1997SC 3017. 
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believing that the examination of the person will afford evidence as to the 

commission of an offence. Such force as is reasonably necessary for this 

purpose can be used. In case of women section 53(2) provides that the 

examination "shall be made only by, or under the supervision of a female 

registered medical practitioner" a provision obviously intended to guard 

against sexual malpractices if the time of such examination. 

It appears in the Bill to amend the Code, that it is sought to be clarified 

that examination shall include the examination of Blood, Swabs in case of 

sexual assault, sputum and sweats; hair sample and finger nail clippings 

and such other texts which the registered medical practitioner seems 

necessary in a particular case. 517 Though this would not violate the 

fundamental rights of the person arrested under Article 20 and 21 of the 

Constitution, there should be a balance between the public interest and the 

rights of the accused under the said Articles. Therefore, the Orissa High 

Court in Thogorani v. State, 518 has enumerated the following 

consideration to be taken note of: 

a) Extent of the accused's participation in commission of the offence. 

b) The gravity of the crime and the circumstances thereof. 

c) Age and mental and physical health. 

d) Whether there is any less intrusive and practical way of collecting 

evidence. 

e) Whether there is a refusal to give sample, is there any reason for the 

same. 519 

The Apex Court in Goutam Kundu v. State520 has issued certain 

guidelines in regard to blood test and they can be summed up as below: 

a) Court cannot order blood test routinely. 

517. Section53(2) ofCr. P. C. 
518. (2004)Cri. L J. 4003. 
519. Thogorani v. State,(2004)Cri. LJ.4003. 
520. AIR 1993 SC 2259. 
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b) If an application seeking blood test is made with an object of having 

a roving enquiry, the Court should reject the same. 

c) There should be a strong prima facie case. 

d) The Court should examine the consequences of granting the prayer, 

carefully. 

e) Lastly but very importantly, no one can be compelled to give blood 

sample. 

In Haribhat Chanabhai v. Keshubhai haribhai Vora, 521 it was held that 

no one can be compelled to submit himself to DNA test. If refused, at the 

most, an adverse inference can be drawn at the final conclusion. 

Section 54 - Medical Examination at the request of the arrested person 

Section 54 of the code of Cr. P.C.1973, provides for examination of the 

arrested person by a medical practitioner at the request of the accused 

person. 

The procedure to be followed under section 54 of the code and obligatory 

role of the court were explicit in Sheela Barse522 that:"The magistrate 

before whom an arrested person is produced shall enquire from the 

arrested person whether he has any complaint of torture or maltreatment 

in the police custody and inform him that he has right under section 54 of 

the code of criminal procedure, 1973 to be medically examined". 523 Similarly 

in the case of Sakla Abdul Gafar Khan v. Vasant Raghunath Dhoble,524 

held that under Section 54 of the Code of Criminal Procedure, it is the right 

of the accused, if he so desires, to be examined by a medical practitioner 

and duty of the Court to inform him of this right. 

Section 160 -Attendance of witness. 

521. AIR 2005 Guj. 157. 
522. AIR1983,SC 378. 
523. Sheela Barse v. State ofMaharastra AIR1983,SC 378. 
524. AIR 2003 SC 4567. 
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Under section 160 of the Code of Cr. P.C. 1973, the law authorizes an 

investigating officer to summon the witnesses concerned in a case under 

investigation, to appear before him and it is obligatory or the person so 

required to appear before the investigatory officer to give information as 

known to him. However, it is provided that no male persons under the age 

of fifteen years or women shall be required to attend at any place other 

than the place in which such male person or women resides525
• 

The expression prohibition or seeking the women to give information by 

coming to the police station or before the investigating officer is illegal and 

the Supreme Court has clearly and categorically deprecated such 

unjustified and illegal practices·526 

Section 163 - Prohibition of Inducement: 

Taking note of the fact that a person in custody may be subjected to subtle 

influences to make a confession, Section 163 (1) of the code expressly 

provides that no police officer or other person in authority shall offer or 

make, or cause to be offered or made, any such inducement, threat or 

promise, as is mentioned in Section 24527 of the Indian Evidence Act 1872. 

Section - 164 -Confession before Magistrate: 

The code in section 164 contains provisions of great importance to the 

criminal process and vital for the preservation of integrity in the process 

and vital for the preservation of integrity in the process. The full 

525. "Any police officer making an investigation under this chapter may, by order in 
writing, require the attendance before himself of any person being within the limits of his 
own or any adjoining station who, from the information given or otherwise, appears to be 
acquainted with the facts and circumstances of the case; and such person shall attend as 
so required:" 
526. Nandini Satpaty v. P.L.Dani AIR1978 SC 1025. 
527. "A confession made by an accused person is irrelevant in a criminal proceedings, if 
the making of the confession appears to the court to have been caused by any 
inducement, threat or promise, having reference to the charge against the accused person, 
proceedings from a person in authority and sufficient, in the opinion of the Court, to give 
the accused person grounds, which would appear to him reasonable, for supposing that by 
making it he would gain any advantage or avoid any evil of a temporal nature in 
reference to the proceedings against him" . 
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significance of this section can not be appreciated unless; one keeps in 

mind certain important provisions of Indian Evidence Act of the code of Cr. 

P.C. 

It is to be noted at the outset that the confession made before the judicial 

officer is admissible and provable in nature. However, this rule is subject to 

the provision of section 164 of the Code of Criminal Procedure, which is as 

follows: -

1. A confession can be recorded only by a metropolitan or a Judicial 

Magistrate. Further, no confession shall be recorded by a police officer 

on whom any power of a magistrate may have been conferred under 

any law. If any executive magistrate or any other magistrate not 

empowered under sub section (1) above, records a confession, the 

record of the confession can not be put in evidence, and further no 

oral evidence of the magistrate to prove the confession in such a case 

shall be admissible. 

2. Confession or statement can be recorded under 164 either the 

course of an investigation, or at any time afterwards before the 

commencement of enquiry or trial528
• 

3. Before recording any such confession the magistrate is required to 

explain to the person making the confession that -

(1) He is not bound to make such a confession and 

(2) If he does so it may be used as evidence against him. 

These provision contained in the section 164(2), if administered in the 

proper spirit, are most salutary. They should not degenerate into idle 

formalities. 

4. Sub section (2) of section 164 further enjoined the magistrate not 

to record any such confession unless, upon questioning the person 

making it, he has reason to believe that it was made voluntarily. 

528. Raja Ram v. State AIR 1966 All192. 
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Section 56, 57 and 58: Protection against arbitrary or illegal detentions in 

custody: 

Action resulting in the curtailment of liberty of an individual is to be 

judicially verified as to its reasonableness and Justification. The law has 

provided that person arrested without a warrant shall be produced before a 

magistrate having the Jurisdiction in the case. The person arrested can not 

be detained by the police for more than 24 hours by such arrest. Section 56 

of the code of Cr. P.C 1973 provides that a police officer making an arrest 

without a warrant shall send the person arrested before a Magistrate 

without unnecessary delay. An arrested person should be produced before 

a Magistrate having jurisdiction over the place of occurrence. Even if the 

arrest is justified, it is declared in K. Rajanna v. Govt. of Andhra 

Pradesh, 529 the police can not arrest a person from the place of occurrence 

and take him to altogether a different place which has no jurisdiction over 

the place of occurrence and this violates Section 57 of the Code of Criminal 

Procedure. Moreover, the magistrate has the jurisdiction to allow the 

interim compensation in trying the offence of rape, which is an offence 

against the basic human rights and also the fundamental right of the victim 

which is enshrined in Article 21 of the Constitution as personal life and 

liberty. unfortunately, women in our country belongs to a class or group of 

society who are in a disadvantaged position on account of several social 

barriers and impediments and have therefore, been the victim of tyranny at 

the hands of the men with whom they, fortunately under constitution 

enjoy equal rights. Under Section 58 of the code of Criminal Procedure the 

officer in-charge of a police station is duty bound to give report to the 

District Magistrate or Sub-divisional Magistrate having jurisdiction, the 

cases of all persons arrested without warrant and the information whether 

529. (2007)Cri.LJ.2031 (AP). 
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such arrested person have been admitted to bail or otherwise .The object of 

the report is to keep the District Magistrate etc. informed of the situation 

regarding grave offences. 530 Therefore, the report under this Section would 

enable the District Magistrate or Sub-divisional Magistrate to see whether 

the police are exercising their powers properly or not. 

Section 173-Accused right to expect fair and speedy investigation: 

A series of prescription have been made under the code of Cr. P.C 1973 to 

ensure speedy trial of an accused in consonance with the spirit of Article 

21531
• But it is equally clear that speedy trial is certainly dependant on fair 

and speedy investigation of the case by the police. Admittedly, there is no 

specific provision in Cr. P.C regarding speedy and fair investigation. 

However, such a mandate can be inferred by the prescription contained in 

Section 173(1)532 and also the definition given to the word "investigation" 

under Section 2(h) of the Code. Inordinate delay in submitting the final 

report may lead to the grievances that investigation is carried on unfairly or 

with any ulterior motive533
. The Supreme Court has in unmistakable term 

indicated that - "The duty of the investigating officer is not merely to 

bolster up a prosecution case with such evidence as may enable the court 

to record a conviction but to bring out the real unvarnished truth534
• 

It is clear that fair and speedy investigation means a truthful and prompt 

investigation without any unnecessary delay as warranted under section 

173(1) of the code. 

Section 100(6) and 100(7): - Search: The object of these sections is to 

ensure as honest and genuine search and to prevent trickery by planting 

530. Thaniel Victor v. State ofT.N.1991 Cri.LJ.2416(Mad). 
531. Article 21 of Indian Constitution. 
532. "As soon as the investigation is completed a report which is commonly called as 
"charge-sheet" or "challan" is to be submitted to the Magistrate having jurisdiction. The 
necessity of completing the investigation expeditiously is emphasized by giving a general 
direction that every investigation shall be completed without unnecessary delay." 
533. Kapoor v. State 1990Cri .L.J1924. 
534. Jamuna Choudhury v State ofBihar1974,Cri.L.J.890. 
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the things to be found at searches. Search of the person of the police 

officers and search witness before entering the house should not be 

neglected so that there may be no suspicion that anything has been 

planted, persons shall not be allowed to enter rooms without being 

searched and failure to observe the formalities of personal search of the 

searching officer and witness render the recovery highly suspicious. This 

Section requires that the occupant of the place of search shall in every case 

be permitted to attend during the search. Denial of such permission may 

cause suspicion as to the reliability of the discoveries made out. 535 

However, where the securing of the presence of the occupier or his 

nominee might cause such delay as to frustrate the purpose of the search, 

it may permissible to dispense with his presence. 

Section 100(6) provides that the occupancy of the place searched or some 

person on his behalf, shall in every instance, be permitted to attend during 

the search, and a copy of the list prepared under this section, signed by the 

said witness, shall be delivered to such occupant or person. 

Section 100(7) states that when any person is searched a list of all things 

taken possession of shall be prepared and a copy thereof shall be delivered 

to such person. Things seized under an illegal search warrant may never be 

used as evidence. 

Section 51, 100 and 160-Rights of women Accused -

Under the code of Cr. P.C 1973 two specific areas are identifiable in relation 

to the protection of the rights of female accused persons. Section 51 of the 

code provides that whenever it is necessary to cause a female to be 

searched, the search shall be made by another female with strict regard to 

decency. In State of Punjab v. Baldev Singh, 536 it was held by the Apex 

Court that if the person arrested is a female, the arresting officer should 

take extra precaution and a female cannot be searched except by a female. 

535. Ramesh Chandra Banerjee v. Emperor, ILR 41 Cal350. 
536. AIR 1999 SC 2378. 
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Section 100(3) of the code, 1973 in relation to searches under a warrant 

provides that - "where any person in or about such place is reasonably 

suspected of concealing about his person any article for which search 

should be made, such person may be searched and if such person is 

women, the search shall be made by another female with strict regard to 

decency". 

Under section 160 of the code, the law authorizes an investigating officer to 

summon the witness concerned in case under investigation, to appear 

before him and it is obligatory on the person so required to appear before 

the investigating officer to give information as known to him. However, vide 

sub section (1) it is provided that no male persons under the age of fifteen 

years or woman shall be required to attend at any place in which such male 

person or woman resides. This provision is intended to give special 

protection to children and women against the probable indignities and 

inconveniences that might be caused to them by the abuse of police 

powers. 

In the case of Pakala Narayana Swamy v. Emperor537
, the supreme 

court observed the following in relation to the refusal of the accused to 

report before the investigating officer, the supreme court has this to say:

"To serve the ends of justice, when woman is commanded into a police 

station, violating the commandment of section 160 on the code ...... the 

right thing is to quash the prosecution as it stands at present"538
• 

D. RELEVANT PROVISION IN THE INDIAN EVIDENCE ACT 

The subject of confession is of vital relevance to the theme of custodial 

crimes, because it is often found that the urge to procure a confession 

tempts the law enforcement officers to resort the unfair means. 

Section 24 to 26 of the Indian Evidence Act forms a trio containing 

safeguards against accused persons being co-erced or induced to confer 

537. AIR 1939,SC 1025. 
538. Pakala Narayan Swamy v. Emperor, AIR 1939,SC105. 
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guilt. These provisions reflect the spirit on U.N Convention against torture 

and other cruel, in humane or degrading treatment or punishment. 

Section 24539 makes a confession irrelevant in criminal proceedings if it is 

made as a result of inducement, threat or promise from a person in 

authority, and it is sufficient to give an accused person grounds to suppose 

that by making it he would gain any advantage or avoid any evil in 

reference to the proceedings against him. The principle upon which a 

confession induced by a promise or threat held by a person in authority is 

treated as in admissible is that such confession is untrustworthy as 

testimony· 540 

Section 25541 provides that no confession made to a police officer shall be 

proved as against a person accused of any offence. The object of the 

legislature in enacting the present section was to put a stop to the 

extortion of confessions by the police by malpractice. Under this Section 

law does not repose any confidence in a police officer. A police officer is 

never trusted in the matter of receiving of confession from the accused. In 

Queen-Emperor v. Babulal, 542 it has been held " The Legislature had in 

view, the malpractices of the police officers, in extorting confessions and 

that these malpractices went to the length of positive torture, nor do I 

doubt it as the legislature, in laying down such strongest rules regarding 

the evidence of police officers as untrustworthy and the object of the rules 

539 .. "A confession made by an accused person is irrelevant in a criminal proceedings, if 
the making of the confession appears to the court to have been caused by any 
inducement, threat or promise, having reference to the charge against the accused person, 
proceedings from a person in authority and sufficient, in the opinion of the Court, to give 
the accused person grounds, which would appear to him reasonable, for supposing that by 
making it he would gain any advantage or avoid any evil of a temporal nature in 
reference to the proceedings against him" 
540. Dr Ashutosh, Rights of Accoused, 1st Edition,2009,Universal Law Publishing co, 
Delhi,P.357 
541. "No confession made to a police officer shall be proved as against a person accused 
of any offence" 
542. (1884)6 ALL. 509. 

252 



was to put a stop to extortion of confession, by taking away from the police 

officers the advantage of proving such extorted confessions during the trial 

of the accused person." 

Section 26543 provides that a confession made by an accused of an offence 

whilst in the custody of a police officer_ is irrelevant unless it is made in the 

immediate presence of a Magistrate. The object of this Section is to prevent 

the abuse of the power by the police. The custody of a police officer 

provides easy opportunity of coercion for extorting confession obtained 

from accused persons through any undue influence being received in 

evidence against them. This section deals with confession which are made 

not to police officers but to persons other than police officers, e.g. to a 

fellow prisoners, a doctor or a visitors and makes such confessions in 

admissible if they were made whilst the accused was in the custody of a 

police officer. 

In R v. Bepin Behari,544 it has been held that the reason why the law in 

Section 25 and 26 exclude a confession made by an accused whilst in the 

custody of a police officer, who is armed with large powers over accused 

persons, may unwillingly excite terror in their minds and extort false and 

involuntary confessions, and his duty to investigate criminal cases and to 

detect offenders and bring them to justice may make him feel tempted to 

obtain confessions from accused person by threat, promise, or other 

improper influence. Section 27545 of The Indian Evidence act lays down that 

when any fact is deposed to as discovered in consequence of information 

received from an accused person in the custody, of a police officer, then so 

543. "No confession made by any person whilst he is in the custody of a police officer, 
unless it be done in the immediate presence of a Magistrate, shall be proved as against 
such person." 
544. 2 Cal, WN 7l,at 74. 
545. "Provided that, when any fact is deposited to as discovered in consequence of 
information received from a person accused of information, whether it amounts to 
confession or not, as relates distinctly to the fact thereby discovered, may be proved" 
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much of such information as distinctly relates to the fact so discovered, is 

relevant whether or not it amounts to a confession. In so far as section 27 

overrides the exclusionary rules relating to confessions made by a person 

• in custody. It puts a powerful weapon in the hands of police. 

Position under Probation of Offenders Act- 1956: 

It is a social legislation which imposes restrictions on imprisonment of 

offenders under twenty one year of age and section 6546 of that enactment 

provides that as a normal practice young person below that age are not 

consigned to prisons after the due process of ascertaining the guilt, and 

unless it is satisfied that having regard to the nature of the offence and the 

character of the offender, it would not be desirable to deal with person 

under the beneficial provisions of that law and record reasons therefore. 

Position under juvenile justice Act, 1986: 

It is designed to ensure, inter alia, the effort of the state to conceive a 

uniform legal frame work for juvenile justice to avoid lodging of children in 

jails and police lock - ups, and to establish norms and standards of juvenile 

justice administration different from the usual criminal procedure for 

investigation, trial and disposition of juvenile delinquents. The juvenile 

courts are empowered to order a matters of bail and custody of delinquents 

juvenile procedure are arrest of such persons by the police ensures 

communication of the fact to the parents and returning the child to home 

after admonition or release on probation or sending him to special homes 

or imposing a fine if the child is over fourteen years of age and is earning 

money, are envisaged. 

546. "When any person under twenty one rears of age is found guilty of having 
committed an offence punishable with imprisonment( but not with imprisonment for life) 
the court by which the person is found guilty shall not sentence him to imprisonment 
unless it is satisfied that, having regard to the circumstances of the case including the 
nature of the offence and the character of the offender, it would not be desirable to deal 
with him under section 3 or section 4, and if the court passes any sentence of 
imprisonment on the offender, it shall record its reasons for doing so." 
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In Sheela Barse v. Union of India547
, the Supreme Court of India has 

pointed out that by ignoring the non custodial alternatives prescribed by 

law and exposing the delinquent child to the trauma of custodial cruelty, 

the state and the society runs the risk of sending the child to the criminal 

clan. The court cautioned that this is no more a matter of concession to the 

child but its constitutional and statutory right. 

E. POLICE ACT 1861 AND OTHER MANUALS 

The Police Act 1861 which had a more martinet and an utilitarian dictate 

determining the role and responsibility of the police in India, was devised 

on the one hand as an effective instrument for the prevention and detection 

of crime and on the other as an effective tool at the disposal of the foreign 

power to thwart the design of the natives who may venture to challenge 

their authority·548 

In this act, emphasis was more given on an effective law and order 

approach in a sense that the British Raj could be perpetuated using any lit 

or hinder. It was therefore, natural that various mandatory injunctions of 

the code of Cr. P.C in the context of human rights of the accused were 

located move as regulatory guidelines. But after the advent of the 

constitution of India the issue of human rights of accused is having a new 

and unharmed dimension. They are no more the mere legal safeguards in 

operation, but as the constitutional commitments of the country as a whole 

and each of these provisions549 are intended the dynamic characters to the 

very law enforcement ethos itself. 

In the Police Act 1861,though, very wide power has given to police under 

section 23550 and 24551 of the Act. It also invariably curtails and streamlines 

547. Sheela Barse v. Union oflndia,AIR 1986 SC 2211. 
548. Dr S. Krishnamurthy, Human Rights and The Indian Police, Edition 1998, 
R.R.Publishers, Bangalore, P.74 
549. The Police Act-1861. 
550."It shall be the duty of every police officer promptly, to obey and execute all orders 
and warrants lawfully issued to him by any competent authority, to collect and 
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police powers to avoid unreasonable use of force by the police. These 

statutory instruments (Police Act and other manuals), among others 

provide for disciplinary as well as punitive action against erring police 

officers. The two important sections namely, Section 7552 and 29553 of the 

Act that provide punishment for breach of discipline. Section 7 authorizes 

higher police officials to dismiss, suspend or reduce any police officer of the 

subordinate rank when they think that they have been remained or 

negligent in the discharge of the duty or unfit for the same. They may also 

award lesser punishment to subordinate ranks that are careless or 

negligent in the discharge of the duty or unfit for the same. Similarly, 

section 29 provides inter alia for a penalty of imprisonment, with or without 

labor, not exceeding three marks or fine not exceeding three norms pay or 

both, if a police officer causes any unwarrantable personal violence to a 

person in his custody. 

The above outlived legislative sketch not only exhibits a variety or assured 

safeguards to individuals but also pats restrictions on the police. In this 

communicate intelligence affecting the public peace, to prevent the commission of 
offences and public nuisance, to detect and bring offences to justice and to apprehend all 
persons whom he is legally authorized to apprehend, and for whose apprehension 
sufficient ground exists, and it shall be lawful for every police officer, for any of the 
purposes mentioned in this Section, without a warrant to enter and inspect, any drinking
shop, gaming-house or other place of resort ofloose and disorderly characters." 
551. "It shall be lawful for any police officer to day any information before a Magistrate 
and to apply for a summon, warrant, search warrant or such other legal process as may, 
by law, be issued against any person committing an offence." 
552. Section 7 of Indian Police Act 1861 
553. "Every police officer who shall be guilty of any violation of duty or willful breach 
or neglect of any rule or regulation of lawful order made by competent authority, or who 
shall withdraw from the duties of his offence without permission, or without having given 
previous notice for the period of two months, [or who, being absent or leave shall fail, 
without reasonable cause, to report himself for duty on the expiration of such leave] or 
who shall engage without authority in any employment other than his police duty, or who 
shall be guilty of cowardice, or who shall offer any unwarrantable personal violence to 
any person in custody, shall be liable, or conviction before a Magistrate, to a penalty not 
exceeding three months pay, or to imprisonment, with or without hard labour, for a 
period not exceeding three months, or to both." 
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regard Supreme Court observed that "in spite of the constitutional and 

statutory provisions aimed at safeguarding the personal liberty and life of 

certain, growing incidents of torture and deaths in police custody have been 

a disturbing factor. Experience shows that worst violation of human right 

take place during the course of investigation, when the police with a view 

to secure evidence of confession other resorts to third degree methods 

including torture ... A reading of the morning news paper almost everyday 

carrying reports of dehumanizing torture, assault rape and death in custody 

of police ... is indeed depressing. The increasing incidence of torture and 

death in custody has assumed such alarming propositions that it is affecting 

the credibility of the rule of law and the administration of criminal justice 

system "554
• 

Perhaps, sensing this significant and elementary inadequacy the third 

National police commission suggested introduction for a specific provision in 

the proposed police act, which would categorically and unmistakably 

enjoying or the police a duty to uphold and enforce the rights of all 

persons, including rights of the accused in all the process of the criminal 

justice administration·555 

The government of India recommended that same provisions may be 

incorporated in police manual to the police in the human rights perspective. 

The Amnesty international feels that the government of India should play a 

role in pressing for speedy adoption by the U.N. of the strongest possible 

optional protocol to the U.N convention against torture, providing for a 

global system of inspection visits to places of detention as a safeguard 

against torture. 

554. D.K.Basu v. State of .W.B(l997)1 SCC 4 16. 
555. Dr.S.Krishnamurty Human Rights and The Indian Police, [Edition 1998], 
R.R.Publishers, Bangalore, P.339. 
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F. PRISON ACT, 1894 

The Prison Act, 1894 is the only enactment to deal with the prisoners and 

the prison matters in any state or by centre after the independence and 

only the rules and official instructions are being adhered to, to run the 

prison administration. This Act is mainly based on Prison Act 1870, which 

was enforce in certain parts of the country at that time, with amendments, 

embodying the conclusions arrived at by govt. of India on the report of the 

Jail Committee of 1889, and the report of the prison conference of 1892, to 

which it appeared necessary to save legislative form 556
• This Act, 

enumerates the provision of rights and duties of the prisoner. Further 

more, punishment has been provided by this act to the prisoners under 

section 45 557for different offences. 

The prison discipline is to be maintained not only by the prisoners but also 

by those dealing with them. Hence, even a person other the prisoner is 

liable to punishment under the prison Act for violating such discipline. 

Therefore, whoever, contrary to any rule or direction or made under the 

prison Act introduces or removes or attempts to supply to any means 

whatever to introduce or remove into or from any prison or supplies or 

attempts supply to any prisoner outside the limits of the prison, any 

prohibited article and every officer associated with said Act is, on conviction 

by the magistrate, liable to imprisonment for a term not exceeding 6 

months or a fine not exceeding 200 or to both 558
• 

556. Dr.Ashutosh, Rights of Accoused,[l 51Edition,2009] Universal Law Publishing Co, 
Delhi, P-330. 
557. Prison Act-1894 
558. "Whoever, contrary to any rule under section 59 introduces or removes o attempts 
by any means whatsoever to introduce or remove, into or from any prison, or supplies or 
attempts to supply to any prisoner outside the limit of a prison, any prohibited article, 

And every officer of a prison who, contrary to any such rule, knowingly suffers any 
such article to be introduced into or removed from any prison, to be possessed by any 
prisoner, or to be supplied to any prisoner, outside the limit of a person, 

And whoever, contrary to any such rule, communicates or attempts to communicate 
with any prisoner, 
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G. PRISON BILL,1996 & 1998 

The National Human Rights Commission (NHRC) has prepared an outline of 

the Indian Prison Bill 1996, which has been circulated among State 

Governments and Union Territories welcoming their valuable suggestion 

and different observations. This Bill specifically emphasizes the necessity of 

dealing with Prisoners compatibly and with human dignity. It also suggests 

significantly regarding residence, sanitation, health care and fooding . But 

most importantly, Bill 1996 focuses on the after care strategy and staff 

development mechanism which are basically needed to maintain a 

pragmatic Prison Management Policy. Apart from these the bill also 

suggests for an advisory board for the development of the prisons and 

Correctional services 

The introduction of the Prison Administration and Treatment of Prisoners 

Bill 1998 ensures the reformation of the Prison administration in our 

country. It emphasizes the proper care and treatment of the prisoners. It 

combines all basic and relevant points of the previous legislations and 

manuals on the subject of prison administration in India. 559 This Bill puts 

stress on the development of prison infrastructure and availability of 

necessary amenities. It also suggests to provide the inmates with minimum 

requirement and rights of man. Some new category of prisoners have been 

recognized by this Bill. They include Prisoners security risk , Prisoners 

suffering from deadly diseases, mentally challenged persons, drug addicted 

person, person involved in agitation, Preventive detenue and person who 

had courted arrest on political cause. In addition, the bill also throws light 

on the issue live after care, prisoner's rehabilitation, open institution, prison 

facilities and visitors. Above all, the Bill of 1998 has suggested certain 

And whoever abets any offence made punishable by this section, shall, on conviction 
before a Magistrate, be liable to imprisonment for a term not exceeding six months, or to 
fine not exceeding two hundred Taka or to both." 
559. http:// www.scribed.com/doc/21248655/Prison-Acts-old-New.India.visited on 
12.4.2009. 
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specific amendments in Indian Penal Code and Criminal Procedure Code 

dealing with punishment and imprisonment under various sections. 560 

The prison administration is one area which is the most neglected one by 

the state authorities on the pretext or the other. However, keeping in view 

of the prison population, this is one field which requires immediate care and 

treatment on the part of the government, so that even they can equally 

participate in the development of the country. Despite number of 

committees and commissions having been formed to look into this area no 

need has been paid to their recommendations, which have been made time 

and again for effective prison administration·561 

It is noteworthy here that though in jail manuals of different states we find 

same reflections of these recommendations and even the courts also time 

and again, in various pronouncements have advocated these 

recommendations after mentioning the need for the jail reforms, but there 

is no uniformity throughout the country in this regard 562 

H. THE PROTECTION OF HUMAN RIGHTS ACT, 1993(PHRA) 

The Protection of Human Right Act was enacted in the year 1993 and this 

came into force on 28th September 1993. It appears that National Human 

Rights Act and the setting up of a National Human Right commission in 

India were a salutary outcome of external pressure that originated outside 

the sovereign border of India. It was imperative to establish other 

concurrent system for the protection of human rights. The 1993 Act states 

in its permeable that it was passed to provide for the constitution of a 

National Human Rights commission in the states and human rights courts 

for better protection of human rights. The creation of NHRC was received 

560. http:// www.scribed.com/doc/21248655/Prison-Acts-old-New.India.visited on 
12.4.2009. 
561. Dr.Ashutosh, Rights of Accused,[l st Edition,2009] Universal Law Publisher Co, 
Delhi. P.l31. 
562. Id. 132. 
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with considerable skepticism. As Virendra Dayal, a member of the first 

NHRC puts it," ....... A significant number and among them many who were 

strongly committed to the promotion and protection of Human Rights - felt 

that the statute was fatally flawed, not the commission would be a tooth 

less tiger", that it would function as a post office and that as a sarkari body 

it would, in the final analysis, invariably choose to provide the steel of good 

house keeping to government wrong doing, rather than ensure the "better 

protection of human rights" in the country. However in the very first 

decade of its existence, the NHRC succeeded in establishing its credibility, 

independence and effectiveness in promoting and protecting Human 

Rights563
. 

However the National Human Rights commission has played an important 

role in monitoring and investigating human rights violation in India, in 

advising the government on human rights issues and furthering human 

rights awareness. The NHRC has played an important role in addressing the 

issue of custodial violence. State human rights commission have now been 

set up in 11 states and have similarly been taking up cases of torture and 

deaths in custody and a broad range of other human rights issues·564 

The relevant objectives of the commission's provisions are565
: -

1. to study, investigate and review all matters relating to the 

safeguards provided under the constitution and the laws for protection 

of human rights of all sections of the society, and make 

recommendations on the steps necessary for effective implementation 

of the safeguards provided for this purpose, 

2. To study and review existing constitutional and legislative 

provision relating to the preservation of human rights, recommend 

563. Human Rights, Halsebury's Law,vol.-2,December-2008. 
564 .Deeapa Singh, Human Rights and Police Predecament, [1st Edition, 2002], J.C. 
Bangia Publication, New Delhi,P .171. 
565. Ibid. 
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amendments thereto so as to overcome any lacuna, inadequacies or 

shortcomings in such legislation, 

3. To recommended enactment of new laws, as may be considered 

necessary by the commission, to further strengthen the legal frame 

work for protection and preservation of Human Rights of all sections of 

society. 

4. To study and make recommendations in respect of the system of 

criminal administration and prison reform etc which may be relevant in 

the context of prevention of violation of Human Rights. 

The NHRC has wide powers and functions under section 12 to enquire into 

violations of Human Rights or Negligence in the prevention of such violation 

by a public servant. But it cannot be enquired into any matter pending 

before a state commission or any other commission. The functions of the 

commission include to enquire suo- moto or an complain by victim 566
, or by 

any one else on his behalf into complaints of violations of all Human Rights, 

whatever provided or not under the constitution or under the existing laws, 

to study and review the existing laws providing for human rights and to 

suggest amendments and other steps for the effective implementation of 

the safeguards provided for this purpose567
, to conduct promotional and 

educational activities with a view to promote human rights literacy568
, to 

start training and orientation programs for members of the administration 

and the public, to study and suggest improvement in criminal 

administration to suggest prison reform, to study the relevant international 

566. " inquire, suo motu on a petition presented to it by a victim or any person on his 
behalf, into complaint of-

(i) violation of human rights or abetment thereof or 
(ii) negligence in the prevention of such violation, by a public servant;" 

567. " review the safeguards provided by or under the Constitution or any law for the 
time being in foce for the protection of human rights and recommend measures for their 
effective implementation" 
568. "spread human literacy among various section of society and promote awareness of 
the safeguards available for the protection of these rights through publications, the media 
seminars and other available means;" 
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covenants etc, to advise the government on the way to improve the human 

rights situation in the country and many other related matters569
• But the 

most important of its functions should be to take stock of the socio 

economic situation in the country in order to expose where the real malady 

lies. 

Section 12(c)570 of the Protection of Human Rights Act provides that the 

commission shall visit, under inhumations to the state government, any jail 

or institution under the control of the state government, where persons are 

detained or lodged for purpose of treatment, reformation or protection to 

study the living conclusions of the inmates and make recommendations 

thereon. 

The commission enjoys the power of a civil court while enquiring into the 

complain under the Act571
• It enjoys investigation power and utilizes the 

services of any government's investigative agency572
• While enquiring into 

complaints of violation of human rights, the commission may call for 

information or report from the government concerned or any authority and 

satisfy itself as to the action taken by the government in the matter. It may 

make its own enquiries if there is no response from the government 

concerned 573
• 

After the completion of the inquiry under the act, the commission may take 

any of the following steps574
: -

1. Recommend prosecution of the guilty public servant. 

2. Approach the Supreme Court or High Court for appropriate 

directions 

569 " study treatise and other international instruments on human rights and make 
recommendation for their effective implementation". 
570. Seeton 12 of The Natonal Human Rights Act-1993 
571. Id .Section 13. 
572 Id.Section14. 
573. Id .Section 17. 
574. Id. Section 18 
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3. Recommend the Sanction of interim monetary relief to the victim 

or his or her family 

One of the major concerns of the commission has been the functioning of 

the police, preventing custodial violence, torture, custodial deaths or fake 

encounters and improving condition in jail. 

Apart from getting such crimes registered and investigated, the omission 

has also under taken a major programmed to sensitize the police on human 

rights issue. The commission endorsed the recommendation of the police 

reforms commission, regarding insulting the police from political over 

extraneous influences. 

Unfortunately, the commission has no power to investigate complaint 

against the armed forces. There is no reason why the armed forces, while 

discharging civil crime duties, should not be within the preview of the 

commission. The approach of the commission, seeking co-operation of the 

state, even a relevant state, and the its persistence in getting the state to 

act, has resulted in many jail reforms, including the revision of old jail 

manuals, providing milk and food for the young children, who are in jail 

with their mothers, having properly equipped hospitals for jail inmates and 

so on. Mentally affected under trials kept in jail for long period have also 

been released. 

The West Bengal Correctional Services Act, 1992: 

The west Bengal correctional services act 1992 was enacted by the 

government of west Bengal to amend and consolidate the law relating to 

prisons and persons detained in the prison575
• The act provides the law 

relating to prison administration and provided correctional services to the 

prisoners. By this act state govt. undertakes to perform services for proper 

575.The West Bengal Correctional Services Act.1992 
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management, administration and functioning of correctional home 

established under the state. The constitutional mandate of article 21 

guaranteeing individual freedom is recognized by this act. 

Under Section 3 of this Act ,the state govt. shall have the authority to 

establish the following categories of correctional home. Namely-

1. Central Correctional home, 

2. District Correctional home, 

3. Special Correctional home, 

4. Subsidiary Correctional home, 576 

Sub section 4 of section 3 provides that the act open correctional home 

shall not be surrounded by any boundary wall and it can not be used for 

confinement of long term prisoner. The prisoners must have more liberty 

and more opportunity of association to lead social life outside a correctional 

home and facilities for rehabilitation should be given to the prisoners after 

release577
• 

Section 4 of the act, 

are: 

the function of correctional home which inter alia 

1. to give correctional treatment to the prisoners in custody so as to 

efface from their mind the evil influence of antisocial ways of life and 

rehabilitate them in the society as good and useful citizen. 

576. Section 3 of West Bengal Correctional Services Act 1992. 
577. Id. Sub Section4 ofSection 3, 
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2. to provide the prisoners with food, clothing , accommodation and 

other necessaries for life and adequate medical treatment and care in 

case of sickness. 

3. to take measures for mental and moral uplift of the prisoners and to 

provide them with educational and other facilities for upgrading their 

qualities, character and mental attitude. 

4. to adopt measures to ensure effective after case service of the 

released prisoners. 

5. to enforce discipline among its officers other employees and the 

prisoners in accordance with the provisions of this act and the rules 

made hereunder578
• 

6. to provide such other facilities and amenities to the prisoners as the 

state govt. may prescribe. 

Section 8 of the chapter 4 of this act, provides the name of authorities and 

their function respectively. Under sectionS the chief controller of 

correctional services shall 579 l.be responsible for the safe custody of the 

records condemned warrants and all other documents and the money and 

other articles taken from the prisoners. 2. Perform such other duties and 

discharge such other functions as may be prescribed. 

The duty of the chief discipline officer is 1. to assist the chief controller of 

correctional services in the maintenance of security and discipline in the 

correctional home, specially in between gates. 

1. to receive prisoners from courts .other correctional homes and places 

of detention with requisite writs, warrants and orders along with the 

578. Section 4 of West Bengal Correctional Services Act, 1992. 
579. ld. Sub Section 2 of Section 4. 
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prisoners personal earn and other properties and to pass the 

prisoners. 

2. to prevent smuggling of any prohibited or unauthorized articles in the 

correctional home. 

3. The duty of the welfare officer is preserved in sectionll which are as 

follows: 

4. to look after the correctional services and to see that the prisoners 

are not deprived of the amenities and the privileges under this act or 

under any one law for the time being in force. 

5. to organize and develop recreational, educational and cultural 

activities (including sports, game, physical and cultural and the like) 

amongst the prisoners. 

6. to give incentive to literary and artistic pursuit to the prisoners. 

7. to make efforts for betterment of educational, moral, cultural and 

vocational equipments of the prisoners580
• 

Section 18 of chapter 5 regulates the administration of the prisoners. 

The rules are:-

l.No prisoner or any other person shall be admitted into a correctional 

home for detention unless a warrant, unit and orders authorizing his 

detention signed by a competent authority and duty created, is 

produced before the officer who for the time being, remains in charge 

of the correctional home581
• 

580. Sub-Section(3) of Section 10, West Bengal Correctional Services Act, 1992. 
581. Id. Sub-Section(l) of Section 18. 
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2.Every prisoner or person received in a correctional home for 

detention shall before admission the section (1) ,be reached at the 

gate office and the searching officer shall take into custody such 

articles as are not permitted under this act. The search shall be made 

in such manner as may not subject the prisoners or the person to 

unnecessary harassment, humiliation or ignominy. A female prisoner 

or person shall be searched by the matron or a female warden. When 

a female prisoner or a person is admitted into a correctional home or 

there is no other female prisoner or person, a female warden shall be 

deputed to remain inside the ward where such female prisoners or 

person is accommodated. 

3. A register for recording the weight of every newly admitted prisoner 

or person shall be maintained in the office of correctional home by the 

medical officer. After admission, every prisoner or person shall be 

weighted or a weighting machine be kept in the office of the 

correctional home and his weight shall be recorded with or which he is 

weighted in the regular before he is sent to any cell or ward582
• 

Section 19 lays down the rules relating to segregation of prisoners. The 

provisions are:-

1. Female prisoners shall be completely segregated from the male 

prisoners. 

2. Convicted prisoner shall be segregated from the under trial prisoners. 

3. Political prisoner and political detenue shall be kept separate from all 

other classes of prisoners. 

582. Sub-Section (3) of Section 18, West Bengal Correctional Services Act, 1992. 
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4. Female prisoners convicted for any offence involving great moral 

depravity or having any precious conviction for any such offences shall 

be kept completely separate from all other female prisoners583
• 

5. Prisoner suffering from any contagious or infectious disease shall be 

kept completely separate from other prisoners. 

6. Civil persons shall be kept separate from criminal prisoners. 

Under sub-section(2) there is provision that Superintendent of correctional 

home may permit any civil prisoner or any under trial or convicted political 

prisoner or political detenue to have his food supplied by the relatives shall 

be examined by the medical officer of correctional home and if the medical 

officer thinks the same is likely to be injurious to the health of the prisoner 

and thereupon the said food shall be returned to the supplier thereof584
• 

Section 28 provides the constitution of Advisory Board for co-ordination 

between the various departments and have the power to advise the govt. 

relating to: 

1. The matters concerning prevention control, and treatment of the 

delinquent and crime585
• 

2. The measures for eradication of vices of corruption, smuggling, 

sexual depravity and ill-treatment of prisoners. 586 

Under section 29 of the Act, the state govt. shall have the power to 

constitute the District Advisory Board and this Board shall advice the 

District Magistrate on the following matters :-

583.Section .19 of West Bengal Correctional Services Act,1992. 
584. ld Sub-Section (2) of Section 20. 
585. ld. Sub-Section (3) of Section 28. 
586. Clause (c) of Section 28(3). 
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1. Concerning prevention; control and treatment of delinquency and 

crime within the district587
• 

2. Concerning the measures for eradication of vices corruption, 

smuggling, sexual depravity and ill-treatment of prisoners. 

There is a provision that the state govt. shall by notification prepare a 

panel of such member of official and non official visitors for each 

correctional home as it may deem fit. During the time of visit, visitors shall 

have the power, namely-(1) may call for any book, paper or other record of 

the correctional home. (2) May inspect any ward, workshop or cell and in 

every case of complaint, shall ensure that the rules in force are duly 

complied with. 

3. They examined if the punishment are being imposed on the prisoner. 

Under this section 17, the visitors is of the opinion that any irregularity is 

going on in correctional home; he has the power to report it to the 

Inspector General of correctional homes and correctional services, and he 

shall make such report together with his comments588
• 

Section 32 to 34 of chapter X, provides the provision relating to care and 

Treatment of prisoners . The main provisions are: 

1. Every prisoner shall be served break fast, mid-day meal and 

evening meal. The item and quality of article to these meals and mode 

of catering of the meals shall be such as may be prescribed 589
• 

587. Clause (a) of Section 29(3) West Bengal Correctional Services Act, 1992. 
588. Id. Section 30(3). 
589. Id. Section 33(1). 
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2. In every correctional home, the medical officer shall inspect the quality 

of articles of food before they are put in the cooking pot .If it appears 

to the medical officer that any article of food is sub-standard or 

defective in quality or is likely to be injurious to the health of the 

prisoners, he shall send a note to the chief controller of correctional 

services for replacement of that article590
• 

3. In every correctional home there shall be dining shed for the 

prisoners591
• 

4. The state govt. may provide such other amenities or privileges to 

the prisoners as may be prescribed. 

5. Every prisoners shall be supplied with clothing of such quality, type 

and quantity as may be prescribed592
• 

6. If an under trial prisoner is found unable to provide himself with 

necessary clothing and bedding, he shall be supplied with the same 

from the stock of the correctional home at the request of such 

prisoner. 

7. In each correctional home there shall be arrangements for working 

of clothing and bed sheets in such manner as may be prescribed. 

The medical facilities are also provided by the state under this act. Section 

35 of that made a clear provision for educational facilities like the 

following:-

590. Subsection (3) of Section 33 West Bengal Correctional Services Act, 1992. 
591. Id. Sub-Section (5) of Section 33. 
592. Id. Sub-Section (7) of Section 33. 
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1. In every correctional home there shall be adequate facilities for 

development of educational qualification and various recreation such 

as indoor and out door games, news paper reading, and cultural 

activities for the prisoners593
• 

2. If a prisoner who had given up his studies before his imprisonment, 

express his intention to proceed with the studies with a view to appear 

in any examination conducted by any university or other statutory 

body, he shall in addition to the facilities provided in sub section(2), be 

given such other facilities as may be prescribed. 

3. If any detenue confined in correctional home has dependent 

children, brothers and sisters who are prosecuting studies in school or 

colleges. The state govt. shall make provision for education allowance 

for such children, brothers and sisters as such rate as may 

prescribed 594
. 

The superintendent may allow the person to purchase news papers and 

magazines from their personal case or to receive news papers and 

magazine supplied by their friends or relatives from outside .. 

Under section 37 the medical officer of a correctional home shall be in

charge of maintaining proper sanitary services and introducing hygienic 

measures as may be deemed necessary. The medical officer shall inspect 

daily all wards, barracks, sheds, cells or rooms, hospitals, places of 

cooking, lavatories and the surroundings thereof to ensure that the inside 

and outside of those places and the surroundings are kept clean and no 

garbage or filth are accumulated anywhere. 

593 .Id. Sub-Section (2) of Section 35 West Bengal Correctional Services Act, 1992. 
594. Sub-Section ( 3) of Section 35. 
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1. The cell or rooms and wards and the places where the prisoners work 

shall be kept clean by such sweeping and washing measures as 

medical officer may consider necessary. 

2. In areas where there is prevalence of mosquitos; the medical officer 

shall arrange for spraying disinfectants and anti- mosquitos liquid or 

powder in the surrounding of the correctional home and at such 

places which are likely to facilitate breeding of mosquitos. 

3. There shall be constructed in each correctional home adequate 

number of sanitary privies and latrines to meet the needs of the 

prisoners595
• 

4. There shall be provision for adequate and continuous supply of pure 

water in correctional home. 

5. The state govt. may, in the manner prescribed provide for such other 

hygienic and sanitary measures as it may deem fit596
• 

Section 38 provides the medical care for the prisoner, who are in 

correctional home. The following important provisions are laid down: 

1. Every prisoner shall have right to medical care in case of sickness as 

well as maintaining good health. 

2.The chief medical officer shall supervise, inspect the performance of the 

medical officers and shall periodically visit the correctional home and 

check the measures taken by the medical officers in regard to medical 

care of the prisoners including allotment of special diets to them. 

595. Sub-Section( 5) of Section 37 ofWest Bengal Correctional Services Act,1992. 
596. Sub-Section ( 8) of Section 37. 
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3.Under sub section 2, in each correctional home there shall be separate 

wing for female prisoners ordinarily under the medical supervision of 

the female medical officer. 

Section 43(1) provides that if any criminal or non criminal lunatic is 

confined in any correctional home otherwise than for transmission to 

some medical hospital shortly the correctional home shall obtain the 

services of such whole time or part time psychiatrists as may be 

considered necessary to look after the lunatic and to give them proper 

treatment597
• 

Section 44( 1) provides the rule for segregation of sick prisoners from other 

prisoners and in no case shall a sick prisoner be allowed to make or leave 

with other prisoners. 

Under section 47(2) the state govt. has the power to prepare a panel of 

specialist, for treatment of different kinds of ailments in correctional homes 

on the requisition of the inspector general or correctional services598
• 

Under section 50 to 52 of chapter XV of this act, the prisoner shall have the 

following important rights. :-1. every division I prisoners shall have the 

facility of writing such number of letters, being not less than one letter in a 

week, to his relative and friends as may be prescribed by the state599
• 

1. Every political prisoner and every detenue may be allowed to write at 

his own cost letters in excess of the number fixed by rules made under 

this act. 

597. Id. Sub- Section(l) of section43 of The West Bengal Correctional Services Act,1992 
598. Id. Sub- Section (2) of Section 47. 
599. Id. Sub- Section (1) ofsection50. 
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2. Every prisoner shall have the right to have such number of interviews 

with the friends and relatives not being less than one in month, as 

may be prescribed600
• 

3. Any legal practitioner as defined in clause 1 of the advocates act 

1961 may interview any prisoner in case with his defence in the 

presence of the superintendent and or other officer of the correctional 

home duly authorized by superintendent and such interviews shall not 

be taken into account while computing the number of interviews 

admissible under the rules made under this act. 

4. A police officer may interrogate a prisoner in a room of the officer of 

the correctional home in the presence of the chef controller of 

correctional services who shall if so desired by the police officer, keep 

himself beyond the hearing distance. For the purpose of investigation 

of a case under the opium act 1878 or the dangerous Drugs act1930 

or the Bengal Excise act 1909, a police officer or Excise officer not 

below the rank of sub inspector of police, may interrogate prisoner 

with the written permission of a court having jurisdiction, subject to 

such condition as the court may impose601
. 

The important relevant provisions for female prisoners are laid down in 

section 66 of chapter xix, the privations are : 

1. The state govt. shall establish such number of correctional home for 

female prisoners as it may consider necessary. Pending the establishment 

of correctional homes for female prisoners both male and female prisoners 

shall be confined in the same correctional home.Provided that the female 

prisoners shall be accommodated in the female ward of a correctional home 

600. Sub-Section(!) of Section 51 OF West Bengal Correctional Services Act, 1992. 

601. Id. Section 52. 
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till they are transferred to or correctional home for female prisoners as and 

when established602
• 

2. A correctional home for female prisoners shall have the status of a 

district correctional home and shall be of the type of a work center. Medical 

officers, pharmacists, trainers and other staff of such correctional home 

shall be female. Provided that male security staff may be employed for 

duties out side such correctional home and inside the office thereof. 

3. Female prisoners convicted or charged for an offence under the 

Bengal Suppression of immoral Traffic Act, 1933, as for any sexual or 

other offence involving grave moral depravity, shall be regarded from 

ail other types of female prisoners603
• 

4. A female prisoner shall not be accommodated in a female ward 

alone if there is no other female prisoner in the correctional home, the 

superintendent shall depute a female warden to stay and sleep with 

the female prisoner at night. 

5. The male wardens escorting any visitor shall remain outside the 

female ward or enclosure and the visitor shall enter the female ward or 

enclosure accompanied by two officers not below the rank of 

controller. 

6. A police officer may on the orders of a competent court, take the 

footprint, finger impressions photograph or measurement of a female 

prisoner in the office of the correctional home, not below the rank of 

controller and the matron or a female warden. 

602. Sub- Section (1) of Section 66, West Bengal Services Act, 1992. 
603. Sub- Section (1) of Section 67. 
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7. When a female prisoner is confined in a cell, the key of the cell shall 

be in the custody of the female warden who shall be within nearing 

distance of the female prisoner and for the day and night, two 

separate female wardens shall be placed on duty as far as 

practicable604
• 

Under section 78 of this act when a commission has been issued under 

subsection! for examination of a prisoner inside a correctional home, the 

provisions of the code of civil procedure 1973 shall apply in relation to such 

examination, and the superintendent shall give the facilities to the 

commission and the lawyers representing the parties to the cause of action 

to perform their duties and discharge their function according to law605
• 

Section 79 speaks of the right of the prisoner when they are in correctional 

home. These rights are:-

1. Every prisoner shall have the right of access to law. The superintendent 

of every correctional home shall provide every prisoner with all reasonable 

opportunities for invoking the aid of law in all matters concerning his 

confinement and matters of personal nature606
• 

2. Every prisoner shall have the right:-

a) to protect against unlawful aggression on his person. 

b) to protection against confinement in unhealthy or obnoxious 

surroundings. 

604. Sub- Section (6) of Section 67 of The West Bengal Correctional Services Act,1992 
605. Sub- Section (2) of Section 78. 
606. Sub- Section (1) of Section 79. 

277 



c) of having proper medical care and service for preventing 

deterioration of his death and for cure of ailment with which he may be 

attacked607
• 

d) to protection against unreasonable discrimination. 

e) to protection against punishment or hardship amounting to 

punishment except through procedure established by law and with due 

opportunity of defense. 

f) of being informed of the rules of conduct which may be binding on 

prisoners and of the amenities and privileges of prisoners admissible 

under the law. 

g) to protection against labour not authorized by law or in excess of 

the prescribed period or without payment of wages at the prescribed. 

Period or without payment of wages of the prescribed rate. 

h) to communication with relatives and friends as permissible under 

the rules. 

i) of enjoyment of fundamental rights under chapter iii of the 

constitution of India in so far as they do not become incapable of 

enjoyment as an incident of confinement608
• 

Under section 98 the state Govt. has the power to constitute a panchayet 

with the members from amongst the prisoners, excluding the political 

prisoners and detenue detained in the correctional home. The prisoner 

panchayet shall: 

607. Sub-Section2 ofSection79 ofWest Bengal Correctional Services Act,l992 
608. Sub-Section2 of Section79. 
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i) foster co operation of he prisoners with the administrative authority 

of the correctional home and a spirit of friendliness amongst the 

prisoners of different correctional home as well as disciplined life 

amongst the prisoners609
. 

ii) look after the cooking of prisoners food suggest manual for the 

breakfast, and midday mill, consistent with the prescribed diet tables 

and price ceiling. 

iii) look after and render aid is the various sorts of cultural and 

recreational activities. 

iv) look after the sanitary and hygienic condition inside the correctional 

home as well as the privileges and amenities admissible to the 

prisoners under this act or the rules made there under610
. 

v) the female prisoners shall have a separate Panchayet, if the number 

of such prisoners is 10 or more. Where the number of female prisoners 

in a correctional home is less than 10 the superintendent shall 

nominate not more than two female prisoners as their representatives 

who shall discharge the function of the prisoner's panchayet under sub 

section. 

It is mentioned in the act clearly that the prison act 1894, the prisoner's 

act1900, the identification of prisoners act 1920, Transfer of prisoners act 

1950, and the prisoners (attendance in court)act , 1955 in their application 

to west Bengal, are hereby repealed. 

609. Sub-Section 2(a) of Section 98 of West Bengal Correctional Services Act,l992. 
610. Id. Sub-Section 2(c) of Section 98. 
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CHAPTER-V 

JURISPRUDENCE EVOLVED BY THE SUPREME 
COURT FOR PROTECTION OF CUSTODIAL 

DIGNITY 

Justice is an absolute component of any legal system yet its content varies 

from nation to nation and culture to culture. Not with standing such 

variables, the right to dignity, equality, freedoms and liberty are constant. 

Thus Justice as a concept is the ideal achieved by law and as a variable 

component Justice is the goal of law. Law as a concept defies definition but 

for the purpose of governance. The gap between the two may be described 

as the field covered by morality. There is no doubt that the development of 

law is influenced by morals. The infusion of morality for shaping the law is 

influenced by the principles of equity and natural justice, as effective 

agencies of growth. The ideal state governs by the rule of law of which 

justice is an integral part. The purpose of such governance is to bridge the 

gap between the ideals adopted by the Constitution and the ground reality. 

The gap between the ideal and the reality can be bridged only by judicial 

activism, which occasions the development of new Jurisprudence611
• 

The attempt of the courts to bridge the gap between the provisions of 

existing law and the ground level demands of justice is the occasion for the 

development of new dimensions of justice by evolving juristic principles 

within the frame work of the law for doing complete justice according to the 

current needs of the society612
• 

Judicial Activism is a facet of judicial review. If implementation of rule of 

law which is the bedrocks of democracy is the basic responsibility of 

611. Dr.Ashutosh, Rights of the Accused, [1st Edition, 2009], Universal Law Publication, 
Delhi. P. 200. 
612. ld. P.201. 
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judiciary then it is the obligation of judiciary to see that every aspect which 

is essential for proper implementation of rule of law ought to be taken care 

of. The constitution itself approves it. In this context judicial activism 

necessarily means, "the active process of implementation of the rule of law, 

essential for the preservation of a functional democracy. Since the 

administration of justice is entrusted by the constitution to the Judiciary it 

is the primary obligation of the judiciary, to ensure that this happens"613
• 

Though the basic legal frame work for human rights within criminal justice 

administration is provided by a wide range of legislative measures of 

diverse kinds, in recent times the judiciary particularly at the appellate 

level, has played a vital role not only vigorously enforcing human rights 

measures but also for creative interpretations leading to broadening and 

evolving new concepts of human rights. Such judicial role is a marked 

feature of the post emergency period judicial process, particularly 

emanating from the Supreme Court614
• 

India has a strong and independent judiciary which is ordained to be the 

custodian of the fundamental rights of the people. The development of 

public interest legislation in the Indian legal system has generated 

considerable jurisprudence around human rights to the advantaged of the 

weaker and exploited sections of society. The doors of the apex court and 

high courts have been thrown open through this device by dispensing with 

traditional rules of locus-standi. This has definitely taken the cause of 

human rights further and especially helped those persons who were unable 

to approach the courts themselves on account of poverty disability and 

others social or economic impediments615 

613. Id. P. 204. 
614. K.I.Vibhute; Criminal Justice,[1st Edition, 2004], Central Law Publication, 
Lucknow, P. 212. 
615. H.R.Bhardwaj, "Evolving Human Rights Jurisprudence", I.B.R III XX(I) 1993, P. 
53 
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Concern Regarding Role of the Police: Policemen stepping out of the 

legal boundaries are not new, but the frequency and the freedom with 

which they trample on the right of the citizens are frightening. As the 

Supreme Court has said616
, the police has come to treat itself as law unto 

itself, sometimes even above the law. It is heart rending to note that day in 

and day out we come across with the news of blood - curdling incidents of 

police brutality and atrocities, alleged to have been committed, in utter 

disregard and in all branches of humanitarian law and universal human 

rights as well as total negation of the constitutional guarantees and human 

decency. When the police become an irresponsible lot the plight of the 

people becomes deplorable. The courts, which are expected to intervene in 

exceptional cases, have to do so almost a daily basis. Instead of shaming 

the police into action, this is being construed as judicial activism with all 

consequences617
. Our constitutional commitment to the protection and 

promotion of human rights finds reflection in the preamble and various 

other provisions relating to Fundamental Rights, Directive Principles of 

State Policy and Fundamental Duties. The judiciary has shown its wisdom 

by evolving new human rights oriented interpretation of various provisions 

of law and thus protected the people from the police atrocities. 

"Prisonisation" symbolizes a system of punishment and also a sort of 

institutional placement of convicts, under trials and suspects during the 

period of trial. Since there cannot be a society without crime and criminals, 

the institution of prison is indispensable for every nation. The history of 

prison in India and elsewhere clearly reflects the changes. In society's 

reaction to crime from time to time the system of imprisonment represents 

616. This Principle was laid down in the cases ofD.K.Basu v. State of West Bengal, 
Neelabati Behra v. State of Orissa and State of Madhya Pradesh v. Shyam Sunder Trivedi 
etc. 
617. B.P.Singh Sehgal, Human Rights in India - Problems and Perspective[ Edition, 
2004], Deep & Deep Publication, New Delhi, P. 212. 
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a curious conservation of different objectives of punishment. Thus prison 

may serve to deter the offender or it may be used as a method of 

retribution or vengeance by making in life of offender miserable and 

difficult. The isolated life in prison and incapacity of inmates to repeat crime 

while in the prison fulfills the preventive purpose of punishment. That apart 

prison may also serve as an institution for the reformation and 

rehabilitation of offenders618 

The constitution of majority of prisons in India is bad even today and many 

offenders are languishing in jail without trial for several years, further, the 

non availability of proper health facility for inmates, inhuman torture of 

prisoners, solitary confinement, handcuffing and fetters on under trials, 

overcrowding of prisons, criminality in prisons and non availability of 

adequate separate prisons for women are the common problem of Indian 

prison system. The past decade has witnessed an increasing consciousness 

about the desirability of prison reform's it is now been recognized that a 

reformative philosophy and a rehabilitative strategy must form a part of 

prison justice. A significant role of judiciary in bringing prison reforms has 

been made special emphasis in the criminal justice system619
. 

By playing a vital role in the task of protecting human rights, the Supreme 

Court has made a positive contribution in sub fertile field. In Pre Maneka 

era the judiciary assumed rather passive role. The turning point came in 

1978 in Maneka Gandhi's620 case, when the Supreme Court held that any 

state action affecting life and liberty of a person has to be right just, fair 

and reasonable and not arbitrary, fanciful and oppressive. Thereafter there 

appeared era of progressive judicial activism for protection of prisoner in 

the context of human rights jurisprudence. In the post Maneka period 

618. Id.P.40. 
619. Dr.Suresh V. Nadagowdar, "Judicial Constitution of Prison Reforms in India an 
Overview," I.B.R. VOL- XXXIII (2006), P.39. 

620. Maneka Gandhi v. Union oflndia, AIR 1978 SC 597. 
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court's activism blossomed and flourished a new trend was set in Maneka 

Gandhi's621 case. The Supreme Court, in its anxiety to protect human 

rights, has at times under taken the roles of both organs of the government 

the legislature and executive. The constitution does not confer such 

omnipotent power on the judiciary622
• 

Supreme Court on Human Dignity: The Supreme Court of India under 

Article 21 has developed a whole character of Human dignity623 and right 

Jurisprudence of prisoners. Right to human dignity belongs to all human 

beings inside and outside the prison. In Asiad Workers case, the violation 

of provisions of contract (Regulation and Prohibition) Act 1970 and the 

interstate migrant Labour (Regulation and employment and conditions of 

service) Act 1979 was established. The union of India contended that, 

unless there was a breach of fundamental rights, Article 32 was not 

available. J.Bhagawati observed that these statutes in fact, guaranteed the 

workers human dignity and Article 21's guaranteed of the right of life and 

personal liberty is not confined to right to physical existence but also 

includes within its scope and ambit the right to live with basic human 

dignity, and the state could not deprive any one of this right as no 

procedure regarded as fair, just and reasonable624 

There cannot be worst denial of personal liberty than languishing in jail 

without trial, handcuffing of prisoners in public and interrogating then with 

third degree methods, and subjecting them to indignities, humiliation, 

torture, both mental and physical and meting then with in human and 

humiliating treatment625
. In the words of Krishna Iyer, 

621. AIR 1978 SC 597. 
622. http://www. su.digital university.ac. Visited on 25.3.09. 
623. People's Union for Democratic Rights v. Union oflndia, AIR 1982 SC 1473. 
624. Paras Diwan, Human Rights and the Law [1st Edition,2006] Deep & Deep 
publication, New Delhi, P. 169. 

625. Sunil Batra v. Delhi Administration (1) (1978) 4 SCC 494. 
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"In our world prison are still laboratories of torture warehouses in which 

human commodities are sadistically kept and where spectrum of inmates 

range from drift wood juvenile to heroic dissenters"626
• 

Fortunately, in India, the right jurisprudence has reached a stage where 

one could safely say that the Indian constitution recognized fundamental 

rights to human dignity which directly flows from Article 21 of the Indian 

constitution. It is submitted that 'torture' should now be understood to 

mean, anything done by acts, words or conduct which lower human dignity. 

In other words in Supreme Court's opinion right life is a life of dignity627 

In the case of Kharak Singh v. State of U.P. 628
, Subba Rao J. approved 

the following observation of Field, J. in Munn v.IIIinois629 

"By the term life as here (Article 21) used something more is meant that 

mere animal existence. The inhibition against its deprivation extends to all 

those limbs and faculties by which life is enjoyed. The provision equally 

prohibits the mutilation of the body or amputation of an arm or leg, or the 

putting out of an eye or the destruction of any other organ of body through 

which the soul communicates with the outer world". 

This same formulation was accepted in Sunil Batra{l) v. Delhi 

Administration630
, Bhagawati J. elucidating the aforesaid observation, 

said that the deprivation which is inhibited by article 21 might be told or 

partial neither any limb or faculty can be totally destroyed nor can it be 

partially damaged. Further deprivation is not an act which is complete once 

and for all, it is a continuing act and as long as it is a continuing act and so 

626. Ibid. 
627. Francis Coralie v. Union Territory of Delhi, (1981)1 SCC 608. 

628. AIR 1963 SC 1295. 
629. (1877) 94 us 113. 
630. AIR 1978 SC 1675 
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long as it lasts, it must be in accordance with the procedure established by 

law631. 

Thus, right to life includes the right to live with human dignity; inmates of a 

care homes too have a right to live with human dignity. A home should 

provide minimum living conditions ensuring human dignity. The home may 

be for destitute persons632 or a hospital for mental patients633. It is implicit 

in Article 21 which accords protection against torture, and cruel inhuman or 

degrading treatment. 

However, the Supreme Court has developed rights jurisprudence over the 

course of last forty years of interpretation of the constitution. Before, 

Maneka Gandhi's634 case a narrow meaning to the fundamental rights 

embodied in Article 21, it was laid down that anyone could be deprived of 

his iife or liberty if adherence was made to "the procedure established by 

law:' But Maneka Gandhi widened the scope of human rights jurisprudence. 

The courts have voiced concern regarding indiscriminate misuse and abuse 

of the power of arrest by the law enforcement agencies or occasions. The 

apex court while commuting or the violations of human rights because of 

indiscriminate arrest observed that the law of arrest is the balancing 

individual rights, liberties and privileges on the one hand and individual 

duties, obligations and responsibilities on the other, of weighing and 

balancing the rights, liberties and privileges of the single individual and 

most of individuals collectively of simply deciding what is wanted and where 

to put the weight and the emphasis, of deciding which comes first, the 

criminal or society, the law violator or abider635 . 

631. Francis Corali Mullin v Delhi Administration,( 1981 )SCC 608 
632. Vikram v. State ofBihar,AIR 1988 SC1782 
633. S.K.Kapur v. U.O.I.,AIR 1990 SC712 
634. Maneka Gandhi v. U.O.I AIR 1978 SC 
635. Dr. Deepa Singh, Human Rights and Police Predicament,[ 1st Edition 
2002],R.C.Bangia Publication ,Delhi. P.227. 
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Delineating the Boundaries of Dignity in Arrest: 'Arrest' means to 

restraint of a man's person, obliging him to be obedient to the law; 'Arrest' 

is said when one is taken and restrained from the liberty. An 'arrest' of a 

person, by duty authorized person is accomplished if the officer lawfully 

touches him; the power of effecting actual capture is not essential. An 

'arrest' in civil case is defined to be the apprehending or restraining one's 

person by process in execution of the command of some court, or officer of 

justice636
. 

The expression 'arrest' appeared in Art. 22 of the Constitution of India is a 

comprehensive term designed to cover all cases in which a person is 

apprehended by legal authority and is not confined to cases in which a 

person is apprehended by or under the orders of a civil or criminal court. It 

covers not only cases of punitive and preventive detention but aiso cases of 

what may, for convenience, be called protective detention. 

To constitute an arrest it is necessary that the officer should assume 

custody and control over the party, either by force or with his consent, and 

it has been held that neither the utterance of words indicating an intention 

to arrest on the part of the person uttering them, nor the reading of the 

warrant is of itself sufficient. 

In other words the arrest means detention of arrestee, "to take, seize or 

apprehend a person by virtue of legal process issued for that purpose". 

"Taking into custody of a person, that he may be held for a public offence, 

the taking into custody of a person or person and goods, under some lawful 

command or authority"; "An arrest under civil process is the apprehension 

of the person, by virtue of lawful authority to answer the demand against 

him in a civil action", The taking, seizing or detaining the person of 

636. Ibid. 
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another, touching or putting hands upon him in the execution of process, or 

any act indicating an intention to arrest"637
• 

Therefore, the term 'arrest' has a technical meaning applicable in legal 

proceedings. It implies that a person is thereby restrained of his liberty by 

some officer or agent of the law, armed with lawful process, authorizing 

and requiring the arrest to be made. It is intended to serve, and does serve 

the end of bringing the person arrested personally within the custody and 

control of the law, for the purpose specified in or contemplated by, the 

process. 

An arrest may be made in four ways, either by warrant, by an officer 

without a warrant, by a private person without a warrant, or by hue and 

cryln loginder Singh638 the Supreme Court set four major guidelines that 

are to be followed by the police in all cases of arrest. They are: -

As arrested person in custody is entitled, if he so requests, to have one 

friend or relative or other person know to him or likely to take interest in 

him told as far as is practicable, that he has been arrested and details as to 

where he is being detained; 

The officer shall inform the arrested person of the above rights; 

An entry is to be made in the case diary as to who was informed of the 

arrest (in the concerned case); and Departmental instructions are to be 

issued that a police officer making arrest should record in the case diary, 

the reasons for making the arrest. 

In order to ensure that the above directions are complied with, the court 

declared that it shall be the duty of the jurisdictional Magistrate before 

whom the arrested person is produced to satisfy that these requirements 

have been made. 

637. Section 41 ofCr.P.C, 1973. 
638. Joginder Singh v. State ofPunjab1994(3) SCC 423. 
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The government of India has initiated steps to amend639 the relevant 

provisions of the code of criminal procedure, 1973 which in effect covers 

the directions of the court with regard to the duty of the police to inform 

the relatives of the arrested about it and also mention the place where he 

is being detained and other matters incidental thereto. But the proposed 

amendment is not through yet. 

Taking cognizance of the reporting of large number of custodial crimes in 

India, the Supreme Court delivered a historic judgment in O.K. Basu v. 

State of West Bengal640 which laid down the rules for custody 

jurisprudence. The apex court felt the urgency of streamlining the structure 

and functions of the law enforcement machinery responsible for effecting 

arrests in the country. The court observed that there should be more 

transparency and accountability in the system so far as arrests are 

detentions of the offenders are concerned. In addition to the statutory and 

constitutional requirements it was made mandatory on part of the law 

enforcement agencies to follow the following guidelines at the time of 

effecting arrest of an offender: -

The police personal carrying out the arrest and handling the interrogation 

of the arrestee should bear accurate, visible and clear identification and 

name tags with their designations. The particulars of all such police 

personal who handle interrogation of the arrestee must be recorded in a 

register. 

That the police officer carrying out the arrest of the arrestee shall prepare a 

memo of arrest at the time of arrest and such memo shall be attested by at 

least one witness, who may be either a member of the family of the 

arrestee or a respectable person of the locality from where the arrest is 

made. It shall also be counter signed by the arrestee and shall contain the 

time and date of arrest. 

639. Bill No.94, Code of Criminal Procedure. 
640. AIR1997 SC 610. 
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A person who has been arrested or detained and is being held in custody in 

a police station or interrogation center or other lock up, shall be entitled to 

have one friend or relative or other person known to him or having interest 

in his welfare being informed, as soon as practicable, that he has been 

arrested and is being detained at the particular place, unless the arresting 

witness of the memo of arrest is himself such a friend or a relative of the 

arrestee. 

The time, place of arrest and venue of custody of an arrestee must be 

notified by the police where the next friend or relative of the arrestee lives 

outside the district or town through the Legal Aid Organization in the 

District and the police station of the area concerned telegraphically within a 

period of 8 to 12 hours after the arrest641
• 

The person arrested must be made aware of his right to have someone 

informed of his arrest or detention as soon as he is put under arrest or is 

detained. 

An entry must be made in the diary at the place of detention regarding the 

arrest of the person which shall also disclose the name of the next friend of 

the person who has been informed of the arrest and the names and 

particulars of the police officials in whose custody the arrestee is. 

The arrestee should, where he/she so requests, be also examined at the 

time of his arrest and major and minor injuries, if any present on his/her 

body, must be recorded at that time. The 'inspection Memo' must be signed 

both by the arrestee and the police officer affecting the arrest and its copy 

provided to the arrestee. 

The arrestee should be subjected to medical examination by a trained 

doctor every 48 hours during his detention in custody by a doctor on the 

panel of approved doctors appointed by director health services of the 

641. D.K.Basu v. State of West Bengal, AIR 1997, SC 610. 
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concerned state or union territory. Director health services should prepare 

such panel for all tehsils and districts as well. 

Copies of the entire document including the memo of arrest referred to 

above, should be sent to the 'IIIaqua Magistrate' for his record. 

The arrestee may be permitted to meet his lawyer during interrogation, 

though not throughout the interrogation. 

A police control room should be provided at all districts and state 

headquarters where information regarding the arrest and the place of 

custody of the arrestee shall be communicated by the officer causing the 

arrest, within 12 hours of effecting the arrest and it should be displayed on 

a conspicuous notice board at the police control room. 642 

Failure to comply with the requirements mentioned above shall apart from 

rendering the concerned official liable for departmental action, also render 

him liable to be punished for contempt of court and proceedings for 

contempt of court may be instituted in any high court of the country, 

having jurisdiction over the matter. The extent of these detailed 

instructions is itself an indication of judicial concern over illegal detention, 

torture and custodial death. 

Bail an important Component of Dignity: Right to bail is an important 

guarantee concerning the personal liberty of the accused. The late 

seventies euphoria concerning this right has considerably died down in the 

eighties and nineties in the wake of terrorism and new forms of criminality 

like dowry violence, atrocities against SCs and STs and sexual crimes 

against women, etc. however, there have still been some leading judicial 

decisions in recent times that aim at balancing the liberty of the accused 

with the prosecution interest of making the accused available for 

investigation and trial·643 

642. D.K.Basu v. State ofWest Bengal, AIR 1997,SC 610. 
643. K.I.Bibhute, Criminal Justice [1st edition,2004],Eastem Book Company, Lucknow 
P. 144. 
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In Hitendra Vishnu Takhur v. State of Maharastra644
, the Supreme 

Court, while construing Section 20 ( 4) (bb) of the TADA in the light of 

section 167 of the Cr. P. C, held that "with the amendment of clause (b) of 

subsection ( 4) of section 20 read with the provision to subsection 2 of 

section 167 of Cr. P.C or indefeasible right to be enlarged a bail accrues in 

favour of the accused if the police fails to complete the investigation and 

put up a challan against him in accordance with law under section 173, Cr. 

P. C. 

The court further said that the obligation of court in such cases are : - a) to 

declare police request for further remand in all cases where the assigned 

period has expired and no formal extension of period is granted, and b) to 

inform the accused of his right to bail and also enable him to file an 

application on that behalf. The liberal bail right has been recognized by 

Supreme Court in Sanjay Dutta v. State through C.B.I645
. 

In Babu Singh v. State of Uttar Pradesh646
, the apex court by justice 

Krishna Iyer, observed that 'personal liberty' is deprived when bail is 

refused. It is too precious value of our constitutional system recognized 

under Article 21, because of which the power to negate it must be 

exercised not casually, but judicially with lively concern for the cost to the 

individual and community. It was then observed. 

"......... to glamorize impressionistic orders as discretionary may on 

occasions, make a legislative gamble decisive of a fundamental right. After 

all, personal liberty or an accused or convicts is fundamental suffering 

lawful eclipse only in terms of procedure established by law". The last four 

words of Act. 21 are the life of that Human Right-647 

644. (1994)4 sec 602. 
645. (1993)5 SCC410. 
646. AIR1978 SC 527. 
647. Babu Singh v. State of Uttar Pradesh, AIR 1978 SC 527. 
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The Apex court while dealing with the question whether some conditions 

should be specified a laid down in exercise of power of granting anticipatory 

bail under section 438 of Cr. P.C, it was observed by the court in 

Gurbaksh Singh Sibbia v.State of Punjab648
, that in order to meet the 

challenge of Article 21, the procedure must be fair, just and reasonable, 

and so, word may not be read in the section to make it urgent or unfair. On 

the basis of their judgment, it can be states that if a bail order imposes 

unjust condition that would be hit by this Article. 

Releasing the worst kind of human right violations take place in the course 

of police remand courts have been unduly sensitive to police request for 

remand. In CBI v. Anupam J. Kulkarni649 the Supreme Court refused to 

hand over the accused to the police on remand after his initial custody in 

judicial remand. The prosecution is also argued in favour of police remand 

in most of the cases. In this case, J. Ahmedi laid down that: 

"There cannot be any detention in police custody after the expiry of first 

fifteen days even in case where some more offences either serious or 

otherwise committed by him in the same transaction come to light at a 

later stage"650 

The court further observed: "The proviso to section 167 is explicit on this 

aspect. The detention in police custody is generally disfavored by Law. The 

provision of law lay down that such detention can be allowed only in special 

circumstances and that can be only by a remand granted by a magistrate 

for reasons judicially scrutinized and for such limited purposes as the 

necessities of the case may require. The scheme of section 167 is obvious 

and is intended to protect the accused from the methods that may be 

adopted by some over zealous and unscrupulous police officers". 

648. AIR1980 SC1632. 
649. CBI v. Anupam J. Kulkarni (1992)3 SCC 155. 
650. CBI v. Anupam J. Kulkarni (1992)3 SCC 155. 
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Similarly, the Supreme Court in Union of India v. Thamisarast651 

disfavored the continued remand detention beyond the period of 90 days 

even in a case of arrest under the narcotics Drugs and Psychotropic 

Substances Act, 1985. 

The naked violations of human rights take place in the course of 

investigation, when the police under pressure to secure the most clinching 

evidence often resort to third degree methods and torture. Recently, the 

police torture and custodial death are increasing day by day. Courts have 

not only exposed the seamy side of police investigation process but have 

in several cases prevented exemplary punishment to ensure human 

conditions of investigation. 

In Gouri Shankar Sharma v. State652
, three members of the police force 

were charged with custodial death in the course of a dacoity investigation. 

It was revealed that accused was taken into custody without recording 

arrest in the general diary and in this way the injuries given in the course 

of investigation were shown to have been incurred in pre - arrest period. 

The Apex court passed the order of conviction against alleged police 

personal under section 304 of I.P.C and following observation was made by 

Justice Ahmadi: 

"The offence is of a serious nature aggravated by the fact that a person 

who is supposed to protect the citizens and not to misuse his uniform and 

authority committed it to brutality assault them while in his custody. Death 

in police custody must be seriously viewed for otherwise we will help take a 

stride in the direction of police raj. It must be curved with a heavy hand. 

The punishment be such as would deter others from indulging in such 

behaviour"653 

651. (1995) 4 sec 190. 
652. 1991 sec (Cr.i) 67. 
653. Gouri Shankar Sharma v. State 1991SCC(Cri)67 
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The Apex court recommended a effective strategy to prevent the abuse of 

power not only by punishing the offending officer but also felt necessary to 

create the constitutional right of compensation in all such situations where 

abusing of power violates any of the fundamental rights of the citizen. 

Anathema of Handcuffing: Handcuffing had been a rule in Indian 

criminal justice system. In India, it had become a common practice for one 

police to handcuff under trials and arrestees, irrespective of the nature of 

the offence committed by them and the possibility of any escape. The 

practice had become almost indiscriminate, which violated the personal 

liberty of the concerned persons. The prisoners are quite often handcuffed 

while being bought them prison to court and vice - versa for the sake of 

security and discipline654
• The Supreme Court has made immense 

contribution by way of its judgments and directions on this issue 

In Prem Shanker Shukla v Delhi Administration655
, the Supreme Court 

added yet another projectile in its armoury to be used against the war for 

prison reform and prisoners rights. In that case the validity of certain 

clauses of Punjab police rules were challenged as violation of Art 14, 19 and 

21 of the constitution. Krishna Iyer, J, delivering the majority judgment 

held that provisions in paras 22, 26 that every under trial who was accused 

of a non-bailable offence punishable with three years jail term would be 

handcuffed, were violative of articles 14,19 and 21 of the constitution. 

Handcuffing should be resorted to only when there is clean and present 

danger of escape' breaking out the police control and for this there must be 

clean material, not merely an assumption. In special circumstances the 

application of iron is not ruled out. The court pointed out that where in 

extreme cases the accused is to be handcuffed; the escorting authority 

must inform the court and record reasons for doing so. It is only after 

654. Dr Suresh v Nadagouda, "Judicial Contribution to Prison Reforms in India, An 
Overview," I.B.R. vol .xxxi(lto 4)2006, P. 44. 
655. AIRI 980 SC 1535 
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getting judicial approval that handcuffing should be resorted to. His 

lordship said. 

"Handcuffing is prima-facie inhuman and therefore, unreasonable and harsh 

and at the first flush arbitrary ... to inflict iron's is to resort to zoological 

strategies repugnant to Art 21"656 

The court concluded with the observation: "We clearly declare and it shall 

be obeyed from the inspection general of police and inspector general of 

prison to the escort constable and the jail warden - that the rule regarding 

a prisoners in transit between prison house and court house is freedom 

from handcuffs and the exception, under conditions of judicial supervision 

we have indicated earlier, will be restraints with irons. To be justified before 

or after. We mandate the judicial officer before whom the prisoner is 

produced to interrogate the prisoner as rule, wheather he has been 

subjected to handcuffs or other iron's treatment, and if he has been, the 

official concerned shall be asked to explain the action forthwith in the light 

of his judgment657
• 

In Kishore Singh658
, The Supreme court observed, "Human Dignity is dear 

value of our constitution not to be bartered away from mere apprehensions 

entertained by jail officials." 

Keeping in view the human rights and recognizing human dignity the Apex 

Court forbade putting any prisoner is bar fetters. The picture of the 

prisoners subjected to fetters was pointed in the real colour of life by this 

court. 

"A large number of prisoners - a few hundred at times - minors and under 

trials too - are shackled day and night for days and months or and by bar 

656. Prem Shanker Shukla v. Delhi Administration, AIR1980 SC 1535. 
657. Ibid. 
658. Kishore Singh Ravindre Dev v. State of Rajasthan AIR 1981 SC 625. 
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fetters too shocking to contemplate with cultural equanimity. This, prime

facie, shows the class character of jail injustice for an incisive sociologist. 659 

In Citizen for democracy v. State of Assam660 , the Supreme Court 

expressed serious concern over the violation of law laid down by that court 

in Prem Shanker Shukla's661 case against Handcuffing of under trial or 

convicted prisoners by the police authorities. In this case Mr. Kuldeep 

Nayar an eminent journalist through a letter brought to the notice of the 

court that sever TADA determines lodged in the hospital in the state of 

Assam were handcuffed and tied with a long rope to check their movement. 

Security guards were also posted outside the hospital. The court treated 

the letter as a petition under Art 32 of the constitution and held that 

Handcuffing and in addition tying with ropes of the patient prisoners who 

are lodged in the hospital is inhuman and in violation of human rights 

guaranteed to an individual under international law and the law of the land. 

The Supreme Court again in a separate writ petition filed by Sunil Batra 

and Charles Shobraj662
, two prisoners in Delhi Tihar Jail, made an effort 

to humanize jail conditions. The question before the court was: "Does a 

prison setting, ipso facto, outlaw the rule of law, lock out the judicial 

process from the jail gates and declare a long holiday for human rights of 

convicts in confinement? And there is no total eclipse what lucent segment 

in open for judicial justice? Sunil Sentenced to death had challenged his 

incarceration in solitary contentment and Charles Sobhraj had challenged 

his confinement with bar fetters. 

The Supreme Court held that there is no total deprivation of a prisoner's 

right of life and liberty. The "safe keeping in jail custody is the limited 

659. Sunil Batra v. Delhi Administartion, AIR1978 SC 1712. 
660. (1995)3SCC743. 
661. AIR 1980 SC 1535. 
662. Charles Sobhraj v. Supdt.Jail,Tihar, AIR1981 SC 1514. 
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jurisdiction of jailor. To resort safe keeping into a hidden opportunity to 

score the word and to traumatize them is to betray the custodial of law, 

safe custody does not mean deprivations, violation, punishment from Ianter 

barguet of prison life and inflection's of travels as if guardianship were best 

fulfilled by making the ward suffer near insanity663 

The court held that Sunil Batra's664 mercy petition had not been disposed of 

and the expression "prison under sentence of death" could only mean the 

prisoner whose sentence of death had become final and could not be 

annulled or violated by any judicial or constitutional procedure. Thus the 

prisoner was not under sentence of death till he had the right to appeal 

against this sentence or to appeal for mercy. Hence, his solitary 

confinement was quashed. In the case of Charles Shobraj,665 it was held 

that there was no arbitrary power to put an under trial under bar fetters. 

The desertion to impose, irons is a quasi judicial decision and a precious 

hearing is essential before putting prisoners in fetters. It was further laid 

down that no "fetters" shall continue beyond daytime and a prolonged 

continuance of bar - fetters shall be with the approval of the chief judicial 

magistrate or a session judge. 

Prisoner's rights have been recognized not only to protect them from 

physical discomfort or torture in the prison but also to save them from 

mental torture. Therefore the court in Sunil Batra (II)666recognized the 

right of prisoners visited by their friends and relatives. The court favoured 

their visits but subject to search and discipline and over security criteria" it 

was observed: "Visits to prisoners by family and friends are solace in 

663. Ibid. 
664. Sunil Batra v. Delhi Administartion, AIR1978SC1712. 
665. Charles Sobhraj v. Supdt.Jail,Tihar, AIR1981 SC 1514. 
666. AIR1978SC1575. 
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insulation, and only a dehumanized system can derive vicarious delight in 

depriving prison inmates of this human amenity"667
• 

In another recent landmark judgment in the case of Fancies Coralie v 

Union territory of Delhi& others668
, the Supreme Court explained the 

ingredients of personal liberty under article 21. The case arose out of the 

right of a detainee under COFEPOSA to have an interview with his family 

members and lawyers. The meeting with family members was restricted to 

once a month and the lawyer could be met only in the presence of an 

officer of the customs department. The Supreme Court ruled that the right 

to life and liberty included his right to live with human dignity and therefore 

a detainee would be entitled to have interviews with family members, 

friends and lawyers without these severe restrictions. Further the Supreme 

Court stated. 

"Personal liberty would include the right to socialize with members of the 

family and friends subject, of course to any valid prison regulations and 

under Art. 14 and 21 such prison regulations must be reasonable and non -

a rbitra ry669
• 

In Prabha Dutta v. Union of India670
, a petitioner a newspaper 

correspondent filed a petition to interview two condemned prisoners Ranga 

and Billa for which Tihar Jail authorities refused permission to her. The 

Supreme Court allowed the interviews upholding the right of press to have 

access to prison inmates. 

Condition of Lockups: The condition faced by prisoners, and the condition 

of police lock -ups, raises human rights questions. The lock ups, had no 

sanitary or proper sleeping facilities, and were dark and dank. The food 

allowance for prisoners is insufficient to support human life. The conditions 

667. Sunil Batra (II) v. Delhi Administration, AIR1978SC1575. 
668. AIR1981 SC 746. 
669. Francis Coralie v. Union Territory ofDelhi and others AIRI981 SC 746. 
670. AIR1982 SC 6. 
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of prison are de - humanizing. The states of health of prisoners are 

deteriorating day by day, which needs attention of the prison authorities. 

Realizing the situation, judiciary felt that steps are to be taken to tackle the 

problem of prisoners suffering from serious diseases like T.B or AIDS etcin 

this context the court pointed out that the grievous failure of local 

authorities to provide the basic amenity of public convenience drives the 

miserable slum - dwellers to ease in the streets, on the sly for a time, and 

openly thereafter, because under Nature's pressure, bashfulness becomes a 

luxury and dignity a difficult art. The court observed: 

"Decency and dignity are non negotiable facts of human rights and are a 

first charge on local self governing bodies". 

In F.K. Hussain v. Union of India671
, the Kerala High court pointed out 

that the right to sweet water and the right to free air are attributes to the 

right to life, for, those and basic elements which sustain life itself. 

In P.A.Jacob v. Supdt.of police Kattayam672
, the court took cognizance 

of noise pollution when it observed:-

"Compulsory exposure of unwilling persons to dangerous and disastrous 

levels of noise, would amount to a clean infringement of their constitutional 

guarantee of right to life under article 21. right to life comprehends right to 

safe environment, including safe air quality, safe from noise" 

Another development of the rights jurisprudence relates to under trial 

prisoner is to provide legal aid to the prisoners. The right to free legal 

services is as essential ingredient of the reasonable, fair and just 

procedure, which is instrumental in depriving a person of his life and 

personal liberty. To secure justice to the poor, free legal aid is essential on 

the basis of equal opportunity for defends673
• 

671. AIR1990 Ker.321. 
672. AIR1993 Ker.l. 
673. P.N.Bhagawati, Justice," Human Rights in Criminal Justice System," I.B.R (1985) 
P.319. 
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In Indian scenario, the concept of free legal aid, though not a new 

phenomenon, but this might has been developed in India rapidly within last 

30 years. The very early schemes of legal aid were developed in the hands 

of Justice P. N. Bhagawati and Justice Trevor Harris. Apart from the 

initiative taken by the justice may efforts were made by the different state 

govt. to formulate the legal aid committee. Justice Bhagawati stated that, 

free legal aid as a constitutional mandate cannot be disown the 

responsibility on the ground of financial or Administration constraints. 674 

In Indian constitution, there is no specific right to provide counsel but 

engage a buyer of one's choice as contemplated in Art 22(1) of the Indian 

constitution. Our constitution by the amendment in 1976, added Art 39 -A 

in the constitution, as an directive principles of state policy. Art 39 - A 

provides that "the state shali secure the operation of the legal system 

promotes justice, on the basis of equal opportunity and shall be particular 

provide free legal aid, by suitable legislation schemes, or in any other way, 

to ensure that opportunities for securing justice are not denied to any 

citizen by reason of economic and other disabilities. 

In Hussainara Khatoon v. Home Secretaty, State of Behar675
, the 

Supreme Court observed that a procedure which does not make legal 

services available to a poor under trial person cannot be regarded as just 

fair and reasonable and therefore, violates of right to legal aid of the poor 

accused as contemplated by Art 21 of the constitution. The court in this 

case ordered release of those under trials that were languishing in jails for 

an inordinately long period. 

The court under Article 142 read with Article 21 and 39 A of the 

constitution can exercise its implicit power to assign counsel to the accused 

person provided he does not take objection of a lawyer for his defense. In 

674. B.P.Dwivedi,The Changing Dimention of Personal Liberty in India,[lst Edition1998] 
Wadha Publications,Delhi.P. 51. 
675. AIR 1979 SC1369. 
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Suk Das v. Union Territory of Arunachal Pradesh676 the apex court 

held that failure to provide free legal aid to an accused at the state's court 

would violate the trial. The court had set aside the conviction of an accused 

on the ground that he was not provided with legal aid at the time of his 

trial and thus there was violation of Art 21 of the constitution. 

In Khatri v. State of Bihar677 popularly known as the Bhagalpur Blinding 

case also, the Supreme Court held that the right to legal aid under Article 

39 A is implicit under Art 21. In Kadra Pehadiya v. State of Bihar678
, the 

Supreme Court specifically declared that the right to legal assistance of 

under trial prisoner's in the form of competent lawyer at states expense is 

part of their fundamental rights under Art- 21. 

Moreover, there is no Justification to detail a criminal lunatic though he has 

becoming perfectly sane and fit for discharge679
• 

The freedom of expression of a detenue is not totally, curtailed and if a 

prisoner has written a scientific book, he has a right to get it published and 

the government has no right to refuse permission to do so680
• 

The right of under trial prisoners and accused is very important aspect in 

regard to the protection of human rights of the accused in criminal justice 

administration. The right of the accused included the right to speedy 

trial681
• 

After the independence of India, when the constitution of India is adopted, 

the people's fundamental rights have been guaranteed and prisoner's rights 

also began to draw the attention or legislators, Justice and judges. In the 

early days of post independent era, the Indian court did not adopt the 

liberal attitudes towards prisoner's claims of various freedom committed to 

676. (1986)2 sec 401. 
677. AIR1981, SC 928. 
678. AIR1982, SC 1167. 
679. Sant Bir v. State of Bihar, AIR 1982 SC 1470. 
680. State ofMaharasta v. Provakar AIR 1964 SC 424. 
681. Mark Williams," Prisoners Right," Lawyers Collective, Oct.(1992)13. 
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the fundamental right. Now, the Indian courts appear to be in a position of 

implementing the human rights concept in favor of prisoners in better and 

spirit682
· 

Delay in trial is an inherent defect in the criminal justice system. Generally, 

due to various reasons: like -Frequent adjournment petition, Lengthy 

cross examinations without any useful purpose, Lengthy arguments which 

on many occasions, sound much like an empty vessel without much 

substance, The inadequacy of staff, The non - cooperation of the police and 

the absence of judges683
• 

The concept of speedy trial was evolved, as an effective remedy of the 

above situation. The expeditious trial is the facet of criminal Jurisprudence. 

The concept of speedy trial helps the prosecution and as well as the 

accused. 

The Hon'ble Supreme Court, in Kadra Pehadiya v. State of Bihar684
, 

observed quite pertinently. It is a shame upon adjudicatory system which 

keeps man in jail for years without a trial. 

The full bench of Patna High Court, in Madheswardhari Singh v. State of 

Bihar685
, laid down the following guide lines : -

"That the rights to speedy trial extend to all criminal prosecution for all 

offences generally. It applies to both trial and investigation as per the code 

of Cr. P. C 1973 It extends to all criminal proceeding inclusive of the stage 

of trial and appellate stage. Delay of 7 years or more in trial and 

investigation other than capital punishment violation Art 21 of the 

constitution." 

The actual problem to implement this right is the working capacity of 

administration and judiciary. To overcome this problem the efficient worker 

682. U.N.Dash, "Fundamental freedom ofUndertrial Prisoners,"C.I.L.Q(1991)337. 
683. Dr. Ashutosh,Rights of accused,[l st Edition 2009],Universallaw Publishing Co., 
New Delhi, P. 228. 
684. AIR1981, SC 939. 
685. AIR1986, Pat .324. 
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should be increased ·and to give stress on strength of the prosecution and 

the court should also be enlarged. Though this exercise may involve huge 

expenditure but state cannot be permitted to deny this constitutional right 

on the ground of inadequate financial resources which is already decided in 

Hussainara Khatoon's case686
. Justice Bhagawati aptly remarked that, 

the state cannot avoid its constitutional obligation to provide speedy trial to 

the accused by pleading financial or administrative inability. 

Right to Speedy Trial: An important question came up before the 

Supreme Court in regards to the speedy disposal of the cases. Can the 

court direct the state govt. to create additional courts for the quick disposal 

of pending case. In Hussainara Khatoon's case687 the court imposed a 

constitutional obligation on the Supreme Court for: augmenting and 

strengthening the investigative machinery, sitting up new courts, building 

new courts houses providing none staff and equipment to the courts, 

appointment of additional judges and other measures calculated to ensure 

speedy trial. 

The Supreme Court went a step further and gives necessary direction to 

the state of Bihar and other appropriate authorities, to secure the right to a 

speedy trial for the accused. Often these directives come in the form of an 

order to the High Court to try cases within certain periods of time, such as 

3 or 4 months. As a result, Supreme Court there has been a significant 

increase in the number of judges in the state of Bihar, yet this increase was 

not proportionate to the increase in number of cases in the docket688 

The great constitutional importance and a significant question concerning 

right to speedy trial came up before the Supreme Court in Advocate on 

record Association v. Union of India689
. whether a direction to asses the 

686. Hussainara Khatun v. State ofBihar,AIR1979SC1369. 
687. Ibid. 
688. Kadra Pahadiya v. StatecofBiharAIR 1982 SC 1167. 
689. Advocate on record Association v. Union oflndia,AIR1994 SC 268. 
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judge strength in a High Court to fulfill the state obligation of providing 

speedy justice could be issued in Antulay's case690 the full bench of 

Supreme Court has associated a number of rules relating to the right to 

speedy justice Reddy observed that the provisions of the court of criminal 

procedure which is the main procedural law in the country are consistent 

with and indeed illustrated the right to speedy trial. They provides for an 

early investigation and for a speedy and fair trial. If only the provisions of 

the court are followed in their letter and spirit there would be little room for 

any grievance. But unfortunately these provisions are honoured more in 

breach. It may suffice to note that the constitutional guarantee of speedy 

trial emanating from Art. 21 are properly reflected in the provisions of the 

court. 

The Supreme Court also observed that it is not possible to lay down the 

time limit for conclusion of criminal proceedings. The nature of the offence, 

the number of the accused, the numbers of witness, the work - load in the 

particular Court, means of communications and several other 

circumstances have to be kept in mind. Each case must be left to be 

decided on its own fact having regard to the principles enunciated in this 

case. However without fixing and outer- limit of time, it has to be ensured 

that the right does not became illusory691
• 

Moreover the Supreme Court was of the view that, it is wrong to contain 

the only sequence flowing from the infringement of right to speedy trial 

each quashing of charges or conviction, as the case may be. 

The present case is unique case on the right to speedy trial because in this 

case the Supreme Court laid down a detailed law relating to fundamental 

right to the speedy trial. The guidelines laid down by the supreme court 

included: 

690. A.R.Antulay v. R.S.Naik AIR 1988 SC 1531. 
691. Ibid. 
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"The right to speedy trial is available at all stages, namely the stage of 

investigation, inquiry, trial, appeal, and re - trial. No criteria can be fixed to 

determine where there is undue delay. The court by adopting the balancing 

process determines in each case whether the right to speedy trial has been 

denied. However, the court definitely ruled that frivolous proceedings or 

proceedings taken merely fare delaying the date of reckoning will attract 

the right to speedy trial, lastly, the court also laid down the courses open to 

judiciary while the right to speedy trial was infringed it included quashing 

the charges or conviction, to conclude the trial within the fixed time where 

the trial is not concluded or reducing the sentence when the trial has 

concluded as may be deemed just and equitable in when the trial has 

concluded as may be deemed just and equitable in the circumstances of the 

case692
. 

In the case of Common cause, a Registered Society v. Union of 

India693
, the Supreme Court supplemented the proposition laid down by 

the constitution bench in the Antulay's 694 case with the following 

directions: 

In cases when the trial is for an offence punishable with imprisonment for a 

period not exceeding seven years, whether the accused is in jail or not, the 

court shall close the prosecution evidence on completion of a period of two 

years from the date of recording the plea of the accused on the charges 

framed whether the prosecution has examined all the witness or not, within 

·"" the said period and the court can proceed to next step provided by law for 

the trial of the case. 

in such cases mentioned above, if the accused has been in jail for period of 

not less than one half on the maximum period of punishment prescribed for 

692. A.R.Antulay v. R.S.Naik, AIR1992,SC 730. 
693. AIR1996 SC 1619. 
694. AIR1992,SC730. 
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the offence, the trial court shall release the accused on bail forthwith on 

such conditions as it deems fit; 

If the offence under trial is punishable with imprisonment for a period 

exceeding 7 years, whether the accused is in jail or not, the court shall 

close the prosecution evidence on completion of three years from the date 

of recording the plea of the accused on the charge framed, whether the 

prosecution has examined all the witness or not within the said period and 

the court can proceed to the next step provided by law for the trial of the 

case, unless for very exceptional reasons to be recorded and in the interest 

of justice the court considers it necessary to grant further time to the 

prosecution to adduce beyond the aforesaid time limit; 

But if the inability for completing the prosecution within the aforesaid 

period is attributable to the conduct of the accused in protecting the trial, 

no court is obliged to close the prosecution evidence within the aforesaid 

period in any of the cases covered by clause (i) to (iii); 

Where the trial has been stayed by orders of the court or by operating of 

law, such time during which the stay was in force shall be excluded from 

the aforesaid period for closing prosecution evidence. The above directions 

will be in addition to and without prejudice to the directions issued by the 

court in "Common Cause V. Union of India'1695 as modified by the same 

bench through the order reported in common Cause, a registered Society v. 

Union of India"696
. 

Custodial Violence: Custodial violence is considered as a naked violation 

of human rights and whenever human dignity is wounded, civilization takes 

a step backward. Custodial violence is treated as the worst crime in a 

695. Common Cause, a Registered Society v. Union oflndia(1996)4SCC33. 
696. Common Cause v. Union oflndia, AIR 1996 SC 1619. 
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civilized society governed by the rule of law. Custodial violence flourishes 

not only in India, but all round the globe697
• 

The record of the police department throughout India has not been such a 

wonderful one. Cases of death in police custody and death is fake 

encounters have posed a serious threat to India. It has also been reported 

that the number of killings by extremists has decreased but the cases of 

deaths resulting in police custody or torture inflicted on the accused or 

suspects are increasing. The reason behind this is the unlimited power 

exercise by the police in our existing administration of justice698
• The prison 

administration in India also does not lay behind when it comes to the 

inhuman treatment meted out to the arrestees, detenues and prisoners, 

due to the complexities involved in proving the guilt and hailing the erring 

police and prison officials. The victims have often approached the Supreme 

Court for providing a commendable judicial activism in the area of human 

Rights especially those of the arrestees, prisoners and detenues699
• 

In Kishore Singh Ravinder Dev v State of Rajasthan700
, the Supreme 

court held that use of third degree methods by police or arrested persons, 

violation their rights under Art. 21. 

In Nelabati Behra v. State of Orissa701
, the Supreme Court found that 

the petitioner's Son was killed in police custody due to torture by the 

police, when he was arrested on a charge of petty theft. The Supreme 

Court depreciated the barbaric Act of the police and declared that any 

person, whose fundamental rights have been violated by state action, can 

697. Gulab Gupta, "Custodial violence and Human Rights Commissions," 
C.I.L.Q.l999,285. 
698. Dr.Ashutosh, Rights of Accused,[l 5

t edition2009],Universal Law Publishing 
Co.Delhi,247. 
699. Id .P. 247. 
700. AIR1981 SC 65. 
701. AIR1993 SC 1960. 
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move either the High Court under Article 226 or the Supreme Court under 

Art- 32 for monitory compensation. 

The Supreme Court has in O.K. Basu v. State of West Bengaf02 , quoted 

extensively from the report of Royal Commission or Criminal procedure, 

1981 to show how torture was once regarded as a normal practice to get 

information regarding the crime, but with this development of common law 

and more radical ideas inhibiting human rights and approach, such 

inhuman practices were initially discharged and eventually almost done 

away with. As regards idea, court observed "the increasing incidence of 

torture and death in custody has assumed such alarming propositions that 

it is affecting the credibility of the rule of law and the administration of 

criminal justice system." 

Torture is neither defined in the Constitution or in any Penal law in India. In 

spite of it, it is well understood and treated as violating Constitutional 

guarantee of life and liberty in Art 21. according to the Supreme Court, 

"torture of a human being by another human being is essentially an 

instrument to impose the will of the strong over the wealth by suffering, 

and hence the law courts consider it as their sacred duty, as custodian, and 

protection of fundamental and basic human rights of the citizen, to deter 

branches there of." Torture is therefore understood in a wider sense as 

meaning as: 

1. Custodial rape, 

2. Custodial violence not resulting in death. 

The custody contemplated may be either by police custody in police lock up 

or judicial custody in prison 703
• Each and every act of violence is an affront 

to human dignity and considered violation of Art. 21. More recent 

702. AIR1997 SC 610. 
703. Gulab Gupta," Custodial Violence and Human Rights Commissions," 
C.I.L.Q.l999,288. 
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statesman of the law is given by the Supreme Court in D.K.Basu's case704
, 

which is as under: -

Fundamental rights occupy a place of pride, in the Indian constitution. Art. 

21 provide "no person shall be deprived of his life or personal liberty except 

according to procedure established by law. Personal liberty thus is a sacred 

and cherished right under the constitution. The expression: life or personal 

liberty has been held to include to right to live with human dignity and thus 

or would also include within itself a guarantee against torture and assaults 

by the state or its functionaries"705
• 

In 1980 the Supreme Court had to deal with blending of prisoners in 

Bhagalpur Jail. Justice P.N. Bhagawati and Justice V.K. Krishna Iyer had 

become active in the Supreme Court and both of them together and in 

association with other judges of the court developed a new Human rights 

jurisprudence confecting prison inmates and others similarly disabled706
• 

The Supreme Court while passing the judgment in the case of Nathu 

Banjara707 made the following observations: -

Torture in custody flouts the basic rights of citizens recognized by the 

Indian constitution and is affront to human dignity. Police excesses and the 

maltreatment of detainees under- trial prisoners or suspects furnish the 

image of any civilized nation and encourages the men in khaki to consider 

themselves to be above the law and to sometimes become the law unto 

themselves. Unless stern measures are taken to check the malady, the 

foundations of criminal justice delivery system would be taken and the 

civilization would itself risk the consequences of headings towards 

perishing. The Courts must therefore deal with such cases in a realistic 

704. AIR 1997 SC 610. 
705. D.K.Basu v. State of West Bengal, AIR 1997 SC 610. 
706. Gulab Gupta, "Custodial Violence and Human Rights Commissions," 
C.I.LQ.l999,291 
101. (1995) 4 sec 262. 
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manner and with sensitivity which they deserve; otherwise the common 

man may lose faith in the judiciary itself, which will be a sad day708 

In Sunil Batra II v Delhi Administration709
, it was held that integrity of 

physical person and his mental personality is an important right of a 

prisoner, and must be protected from all kinds of atrocities. In this case the 

petitioner sought protection from inhuman labour treatment inflected upon 

him in jail. The court converted the petition of petitioner into a habeas 

corpus petition and the court gave following directions to the control and 

state government and the jail authorities: 

1. The petitioner's torture was illegal and he shall not be subjected to 

any such torture until fair procedure is complied with. 

2. No corporal punishment a personal violence or the petitioner shall 

be inflicted. 

3. Lawyer nominated by the D.M. Session judge, High Court and the 

Supreme Court will be given all facilities to interviews, right to 

confidential communications with prisoners subject to discipline and 

security considerations. 

4. Grievances deposit boxes shall be maintained in jails, which shall 

be opened by D.M and session judge frequently prisoners shall have 

occurs to such boxes. 

5. D.M. and Session Judge shall inspect jail once every week, shall 

make enquiries into grievance remedial and take suitable action. 

6. No solitary or punitive cell, no hard labour or dilatory charge, denial 

of privileges and amenities no transfer to other prison as punishment 

shall be imposed without judicial approval of the session judge710 

708. Ibid. 
709. AIR1980 SC 1579. 
710. Sunil Batra( II) v. Delhi Administration, AIR 1980 SC 1579. 
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Judgement in Joginder Kumar's case711 rewrites the law of arrest and 

detention in police custody in the newly developed human rights 

perspective and is pride of our system. D.K.Basu's712 case similarly re

writes the law of torture for the benefit or arrestees and provides the 

Human rights basis to Art 21and 22 of the Constitution. Extensions of 

compensatory jurisprudence to cases of misuse of police powers make this 

law justice oriented and a landmark in our Human Rights Jurisprudence. 

In fact, it is a short coming of our criminal jurisprudence that the victims of 

crime do not attract due attention. Perhaps, the criminal justice system is 

arbitrary and operates to the disadvantage of the victim. Krishna Iyer, in 

the case of Rattan Singh v. State of Punjab713
, observed: 

"It is a weakness of our jurisprudence that victim of crime and the desire of 

dependents of the victim do not attract the attention of law. In fact, victim 

reparation is still the vanishing point of our Criminal law. This is the 

deficiency in the system, which must be rectified by the legislature'714 

Among the many reforms canvassed for improving criminal justice is one 

that advocates a victim orientation to criminal justice administration victim 

orientation includes greater respect and consideration towards victims and 

their rights in the investigative and prosecution process, provision for 

greater choices to victims in trial and disposition of the accused, and a 

scheme of reparation compensation particularly for victims of violent 

crimes715
• 

Justice requires that a person, who suffered loss, must be compensated by 

the accused. Primarily, the accused is responsible for the reparation of any 

711. AIR 1994 SC 1349. 
712. D.K.Basu v. State of West Bengal, AIR 1997 SC 610. 
713. (1979)4 sec 719. 
714. (1979)4 sec 719. 
715. N.R.Madhav Mennon, "Victim Compensation Law and Criminal Justice: A Plea for 
a Victim Orientation in Criminal Justice", Criminal Justice, Edited by K.I. Vibhute, lst 
Edition 2004, Eastern Book Company, Lucknow, P.362. 
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harm caused to the victim. However, if the accused is unable to make any 

payment or compensate to the victim due to his poverty, the state should 

compensate the victim for loss and suffering, being the protection of 

fundamental right. 

Compensation as Remedy: In India, there are five possible statues under 

which compensation may be awarded to victims of crime. They are 1) Fatal 

Accident Act, 1855, 2) the motor vehicles Act 1988, and 3) the Criminal 

Procedure Code, 1973, 4) the constitutional necessities for human rights 

violations, 5) the Probation of Offenders Act 1958. 

In pursuance of the recommendations of law of commission of India in its 

forty first Report, 1969, a comprehensive provision for compensation to the 

victim of crime has been provided in section 357 of the new Cr. P.C. under 

sub section (3) of section 357 Cr. P.C. the court is expressed to award 

compensation for loss or injury suffered by a person, even in cases where 

fine does not form a part of a sentence. Apart from involving section 357 of 

the Cr. P.C the victim may approach a higher court under section 482 Cr. 

P.C. to claim compensation which empowers a higher court to exercise its 

power in the interest of justice. 

However, the Supreme Court has not formed involving of such a power in 

view of existing statutory provision under section 357 Cr. P.C. In 

Palaniappa Gouder v. State of Tamil Nadu716 the Court said: -

"If there is an express provision in a statute governing a particular subject 

matter, there is no scope for involving or exercising the inherent powers of 

the court because the court ought to apply the provisions of the statute. 

Hence the application made by the heirs of the discussed for compensation 

could not have been made under section 482 since section 357 expressly 

716. AIR1977 SC 1323. 
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confers powers on the court to pass an order for payment of 

compensation"717
• 

The guarantee against unjustified deprivation of life and liberty718 obligates 

the state to compensate victims of criminal violence. In fact Supreme Court 

has in several cases directed compensatory payment for unlawful 

detention, custodial homicide and custodial torture719
• In the case of Delhi 

Domestic working woman's forum v. Union of India720 Supreme Court 

considering the plight of many rape victims in the country, wasted the 

national commission for women to drawing a scheme for compensatory 

payment to victims of sexual violence. 

Relying on the judgment of Delhi Domestic Working Women's Forum 

case721
, the Division Bench of Supreme Court in Bodhi Sattwa Goutam 

case722
, awarded compensation of Rs. 1000/- every woman to the 

respondent as interim compensation during the pendency of the criminal 

case and also directed the petitioner to pay arrears of compensation at the 

same rate from the date on which the complaint was filed till date. 

The Supreme Court further observed: -

"If the court trying an offence of Rape her jurisdiction to award the 

compensation at the final stage, there is no reason to deny to the court the 

right to award interim compensation. The jurisdiction to pay interim 

compensation shall be treated to be part of the overall jurisdiction of the 

courts trying the offence of rape of which is an offence against the basic 

human rights and also the fundamental right of personal life and 

liberty ........ unfortunately, a woman in our country, belongs to a class or 

group of society who are in a disadvantaged position on account of several 

717. Palaniappa Gouder v. State of Tamil Nadu, AIR 1977 SC 1323. 
718. Art.21 ofThe Indian Constitution. 
719. Rudal Sah v. State ofBihar(1983)4 SCC 141. 
720. Delhi Domestic Working Women's Forum v. Union oflndia, (1995) 1 SCC 14. 
121. (1995) 1 sec 14. 
722. Bodhi Sattwa Goutam v. Subhra Chakroborty (1996) I SCC 490. 
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social barriers and impediments and have therefore, been the victim of 

tyranny at the hands of men with whom they, fortunately under 

constitution enjoy equal rights"723 

However, with due respect it is submitted that there appears to be 

inconsistency in the judgment of the Apex Court or similar fact situations in 

different cases. This is evident from the decision of the Court in the 

UttaraKhand Jan Morchan and the Chandrima Das724 cases. In former the 

Court turned down the grant of compensation to the rape victims, where in 

the latter in both cases women sexually assaulted by the state 

functionaries. Such diametrically opposite view on secular facts is not only 

uncalled for but also sends a wrong signal. 725 

In a recent case of Chairman, Railway Board v. Chand rima Das726
, the 

apex Court observed Rs.10 Lakh compensation from a foreign tourist from 

Bangladesh who was raped by the railway employee in the Yatri Niwas of 

Calcutta on Feb 26, 1998, endorsing the Calcutta High Court's view, the 

Court held that the foreign national is also entitled to the fundamental right 

to life in India. The Court said: -

"As a national of another country, Smt Hanuffa Khatoon could not be 

subjected to physical violence at the hands of the govt. employees who 

outraged her modesty. The right available to her under article 21 was thus 

violated consequently; the state was under a constitutional liberty to pay 

compensation to her"727
• 

The Supreme Court has also displayed similar concern to the victims of 

police atrocities. In Saheli's c:ase728
, the Apex Court held that the Delhi 

723. Bodhi Sattwa Goutam v. Subhra Chakroborty, (1996)1 SCC 490. 
724. Chairman, Railway Board v. Chandrima Das, (2000) 2 SCC 465. 
725. K.D. Gour, "Justice Victim ofCrime:A Human Rights Approach", Criminal Justice, 
Edited by K.I.Vibhute, [1 51 Edition 2004], Eastern Book Company, Lucknow, P. 351. 
726. (2000) 2 sec 465. 
727. Chairman, Railway Board v. Chandrima Das,(2000)1SCC465. 
728. Saheli, a Woman's Resource Centre v. Commissioner of Police, (1990) 1 SCC 420. 
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administration responsible and asked to pay Rs.25000 as compensation to 

Smt. Hanlesh Kumari for the death of her 9yrs old son, Naresh, which 

resulted from assault by the police. The state as an employer was held 

vicariously liable for the wrongful acts of its employees done in the course 

of employment. The court further held that the Delhi administration might 

take appropriate steps for recovery of the amount paid as compensation or 

part thereof from the arising officer. Similarly in Nilabati Behra v. State 

of Orissa729
, the Supreme Court held that the state is liable to pay 

compensation to the victim on his heir by way of monitory compensation 

and redressal for custodial death. 

The Literature on prison justice and prison reform shows that there are 

nine major problems which afflict the system and which need immediate 

attention. In case of Rama Murthy v. State of Karnataka730 Supreme 

Court set out these problems such as (1) Overcrowding (2) delay in trial; 

(3) torture and ill-treatment; (4) neglect of health and hygiene; (5) 

insubstantial food and inadequate clothing; (6) prison vices; (7) deficiency 

in communication; (8) streamlining of jail visits and ; (9) management of 

open air- prisons. The prisoner's rights on prison justice are discussed in 

various cases commencing from the case of Charles Sobraj v. 

Superintendent Central Jail Tihar731 and Sunil Batra v. Delhi 

Administration732
. In these cases Supreme Court has laid down the 

Constitutional dimension and right available to a person behind stone walls 

and Iron bars. In State of Maharashtra v. Prabhkar733 for the first time 

Prisoner's right of reading and writing books in jail is recognized as the 

right springs from article 21 of the constitution. In Suresh Chandra v. 

729. (1993) 2 sec 746. 
730. AIR1997 SC 1739. 
731. AIR1978 SC 1514. 
732. AIR1978SC 1675. 
733. AIR1966 SC 424. 
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State of Gujaratl34 and Krishan La I v. State of Bihar735 penological 

innovation in the shape of parole to check recidivism because of which 

liberal use of the same was recommended. In Bhuvan Mohan Patnaik v. 

State of Andhra Pradesh736
, resort to oppressive measures to curb 

political belief was subjected to inhuman treatment and it was held that, 

that could not be permitted. However, a prisoner will not complain of 

installation high- volt live, wire, and mechanism on jail walls to prevent 

escape from prisons because no prisoner has fundamental right to escape 

from lawful custody. 

In Veena Shethe37
, Sant Bir738 and Sheela Barse's cases739

• It was 

ruled that jailing of non - criminal, mentally ill persons is unconstitutional 

and confinement of such person should be stopped. In Mohamad 

Glasuddin v. State of Andhra Pradesh740
, reformative aspect was 

emphasized by stating that the State has to take responsibility to 

rehabilitate the prisoner. Further more, Krishan Iyar pointed out that "sub

culture that leads to anti social behaviour has to be countered not by undue 

cruelty but by re-collateralization ". In a series of cases it was held that 

under trial prisoners have right of speedy trial and Supreme Court directed 

for release of those under trial prisoners who were languishing in jail for a 

period exceeding half of the punishment provided in the particular Act. 

These directions were followed in the case of SC Legal Aid Committee v. 

Union of India741 and Common Cause v Union of India742
. 

734. AIR1976 SC 2462. 
735. AIR1976 SC 1139. 
736. AIR1974 SC 2092. 
737. Veena Shethi v. State of Bihar, (1982) 2 SCC 583. 
738. Sant Bir v. State ofBihar, AIR1982 SC 1470. 
739. AIR1983SC339. 
740. AIR1977 SC 1926. 
741. (1994) 6 sec 731. 
742. Common Cause, a Registered Society, V. Union oflndia, (1996) 6 sec 530. 
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The journey which commenced during the last more than 30 years planted 

many mile stones. The Supreme Court so far as fundamental rights are 

concerned has to take note of agony and to lay down what is required to be 

done to make prisons match the expectation of society. 

In Rama Murthy's743 case it was observed that "Constitutional rights of 

the prisoners shall have to be interpreted in such way that larger public 

interest does not suffer while trying to be soft and considerate towards the 

prisoners". For this, "it has to be seen more injury than is necessary is not 

caused to a prisoner". "At the same time efforts have to be made to reform 

him so that when he comes out of prison he is a better citizen and not a 

hardened criminal." The Supreme Court laid down the dos and donts, 

relying on 1994-95 Annual report of National Human Rights commission. 

The Commission has disclosed that "the situation in prisons visited was 

varied and complex .... overcrowded .... The diet was inferior, and; the 

management was denounced by the inmates as brutal and 

corrupt ...... Though care is taken to separate juveniles from others, petty 

offenders from hardened criminals major efforts required to reform 

conditions, to generate employment in a worthwhile and remunerative way, 

to encourage education and restore dignity ...... callousness prevailed, 

prisoner were seen in shackles, mentally disturbed inmates-regardless of 

whether they were criminal or otherwise were incarcerated with others, 

with no real effort to rise above the very minimum required for the 

meanest survivai. .... Prisoners worked but their remuneration often was 

pittance, offering scant hope of savings being generated for future 

rehabilitation in society. By and large, the positive experiences were the 

exceptions rather than rules, dependant more upon the energy and 

commitment of individual officials rather than upon the capacity of the 

system to function appropriately on its own". 

743. (1997) 2 sec 642. 
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The major suggestions made by Supreme Court in Rama Murthy's case744 

are these:-

• Jails overcrowded is a known fact. Overcrowding contributes to a 

greater disease, higher noise levels, difficulties which increase danger 

level. Life is more difficult for inmates and worth more onerous for 

staff when prisoners are in over capacity. Even if overcrowding be not 

constitutionally impermissible there is no doubt that the same does 

affect the health of prisoners; the same also adversely affects hygienic 

condition. It is therefore to be taken care of .On the question of torture 

and attachment the Supreme Court suggested:-

• Liberalization of condition of release on bail; 

• Imposing of unjust or harsh condition, while granting bail, is 

however, violative of article 21; 

• Overcrowding may also be taken care of by taking recourse to 

alternative to incarceration, fine, civil commitment; probation; 

• Overcrowding can be reduced by release on parole- liberal use of 

parole streamline remission, leave and premature release which help 

in reformation and rehabilitation; 

• Avoid Segregation among convicts; 

• Delay in trial finds an under trial prisoner in jail for a longer period. 

Therefore, principle to make the prisoner free on bail is implemented; 

• Light and sound programme be organized in Jail; 

• Apart from torture, other physical ill-treatment like putting fetters, 

iron bars are generally taken recourse to. Some of these are under the 

colour pernicious in Jail Manual. The permissible limits of case methods 

as has been indicated in earlier decision of the Supreme Court will 

have to be observed; 

744. Ram Murty v. State ofKarnataka, AIR 1997 SC 1739. 
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• Prison discipline mentioned in various Jail Manuals needs to be 

incorporated in new all India Jail manual to serve as a model for the 

Country. 

• Use of excessive physical force against a prisoner may constitute 

cruel and unusual punishment even when the inmate does not suffer 

serious injury. Of course, if for violative prison discipline some 

punishment required to be given. 

• The Mulla Committee report has dealt with neglect of health and 

hygiene in chapter 6- 7 of its report; 

• The deplorable condition of most of the Jails insofar as hygienic 

condition is concerned; 

• Most of them lack proper facilities for treatment of Prisoners; 

• Society has an obligation towards prisoners health because: 

• The prisoners do not enjoy the access to medical expertise that free 

citizens have; 

• Their incarceration places limitation on such access; no physician of 

choice, no second opinions and few of any specialists; 

• The conditions of their incarceration, inmates are exposed to more 

health hazards than free citizens; 

• The prisoners therefore suffer from a double handicap. 

On complaints about food and clothing etc; from the prisoners, the 

Supreme 

Court suggests: 

• The system of complaint box be introduced in Jails; 

• The complaint received is fairly inquired & appropriate actions 

against the delinquents be taken; 

• Prisoner must receive full assurance that whoever would lodge a 

complaint would not suffer any evil consequence for lodging the same; 
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•· Many of the vices are related to sexual urge, which remains 

unsatisfied because of snapping of marital life; 

• Prisoner's denial of conjugal life creates emotional problems. 

• If something could be done to keep the thread of family life 

unbroken some vices may take care of themselves, as sexual 

frustration may become tolerable. 

• Communication with outside world gets snapped with a result that 

the inmate does not know what is happening even to his near and dear 

ones. This causes another trauma. 

• A liberalized view relating to communication with kith and kin is 

especially desirable. 

In Kehar Singh v. Union of India745 Chief Justice Pathak, speaking for 

the Constitution Bench of the Supreme Court while dealing with the mercy 

power of the President under Article 72, of the Constitution of India made 

the following observations: 

"To any civilized society, there can be no attributes more important than 

the life and personal liberty of its members. That is evident from the 

paramount position given by the courts to Article 21 of the Constitution. 

These twin attributes enjoy a fundamental ascendancy over all other 

attributes of the political and social order and consequently, the legislature, 

the executive and the judiciary are more sensitive to them than to the 

other attributes of daily existence. The deprivation of personal liberty and 

the threat of the deprivation of life by the action of the State is in most 

civilized societies regarded seriously and recourse either under express 

constitutional provision or through legislative enactment is provided to the 

judicial organ. But, the fallibility of human judgment being undeniable even 

in the most trained mind, a mind resourced by a harvest of experience, it 

has been considered appropriate that in the matter of life and personal 

745. Kehar Singh v. Union oflndia, AIR 1989 SC 653. 
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liberty, the protection should be extended by entrusting power further to 

some high authority to scrutinize the validity of the threatened denial of life 

or the threatened or continued denial of personal liberty" 

In this regard the court also pointed out in the case of Anil Kumar v State 

of M.P. 746 that the state govt. are to be taken initiative to tackle the 

problem of prisoners from serious disease like T.B. or AIDS etc. Further, 

the court observed the adequate steps should be taken by the govt. to 

prevent the diseases in prison. 

It is pertinent to note here that the existing prison Act, 1894 is more than a 

century old, needs to be thoroughly revised and even restated in view of 

the changed Socio economic and political conditions of India over the years. 

t-'lany provisions of this Act have now become obsolete. 

Violence against Women: Violence against women is the greatest 

humane scandal of our times. From the birth to death, in times of peace, as 

well as, war, women face violence at the hands of the state, the community 

and the family. Female infanticide deprives countless women of life itself47
. 

Women the source of love and companion, have always been exploited by a 

patriarchal Society. Even after more than 50 years of the independence, 

women of India wear a pathetic look. They face an atmosphere of 

debilitating violence - rape, sexual molestation, bride - burning and 

unrelenting physical and psychological battering both within and outside 

the family748
• 

Women issues have increasingly been brought before the Supreme Court 

with the growth of Women's movement and investigative journalism 

exposing harassment for dowry, rape, sexual harassment and 

discrimination. It is widely perceived investigation into crimes against 

746. 2000 (1) C.Cr. J 118 (MP) 
747. Dr Ratnabharan Golder,Violecse against woman as Human Rights violence in the 
international committee-IBR, Vol.xxxiii,2006, P. 53 
7 48. Palok Basu, Law Relating to Protection of Human Rights, [1st Edition 2002], 
Modern Law Publications, New Delhi, P.1295. 
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women have been unsatisfactory and in some cases even judges have 

shown gender bias. The cruel and inhuman treatment to women prisoners 

conferred in the police lockups is not a new concept, neither uncommon. 

The Chameli Singh v. State of U.P749 The Apex court held that the right 

to life750 has a human being is not ensured by meeting only the animal 

needs of a man, right to live guaranteed in any civilized society includes the 

right to food, water, decent environment, education, medical care and 

shelter. Right to shelter includes adequate living space, safe and decent 

structure, clean and decent surroundings sufficient life, pure air and water, 

electricity, sanitation and other civic amenities like roads etc. so as to have 

easy access to his daily evocation. The right to shelter, therefore, does not 

mean a mere right to a roof over one's head but right to all infrastructure 

necessary to enable then to live and develop as a human being. 

The Supreme Court did not hesitate to assume direct legislative function in 

the case of Vishaka v. State of Rajasthan751
. In this case the Supreme 

Court virtually a piece of legislation on the ground there is a vacuum in the 

legislation field of sexual harassment of working woman. The S.C further 

laid down some guide lines and norms which are directed to be treated as 

law. It was also submitted that these guidelines cannot be treated as laying 

down a precedent under Art 141. But this should be treated as 

unauthorized ad-hoc legislation by the judiciary. Interpreting certain 

provision of the existing law and laying down certain principles in the form 

of the precedent is what is envisaged under art 141 and not ad-hoc 

legislation by judiciary when there is a vacuum in the field. Vishaka's an 

example of judicial trespass in legislative domain. 

749. AIR1996 SC 1050. 
750. Art.21 of the Indian Constitution. 
751. (1997)6 sec 241. 
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The custodial violence to women prisoners in police lockup was complained 

of before the court in Sheela Barse752
, where prisoners in police were 

assaulted in Bombay Central Jail. The court held that it is violated art. 21. 

The Supreme Court laid down detailed guide lines in this regard which 

include753 

'Female suspect should not be kept in police lockup in which male suspects 

are detained. Female suspects must be kept in separate police lockup 

guarded by female constables: 

Interrogation of female suspects should be carried out only in the presence 

of female police officer/constables. 

When ever a person is arrested and taken to the police lockup, the police 

will immediately give information of the fact of such arrest to the nearest 

legal aid committee which will provide legal assistance to the arrested 

person at the cost of state, provided he is willing to accept such help. 

The District and Sessions judge will make surprise visit to police lockups in 

the city periodically with a view to providing the arrested person give an 

opportunity to air their grievances and ascertaining what are the conditions 

in police lock ups and take up the matter with the Commissioner of police 

or Home department of Chief justice of the High Court. 

Whenever a person is arrested the police must obtain from him the name 

of friend or relatives of the person whom he would like to be informed 

about the arrest. 

The Magistrate before whom arrested person is produced shall enquire from 

the arrested person whether he has any complained of torture or 

maltreatment in police custody and inform him of his right to be examined 

medically under section 54 of criminal procedure code'. 

To implement the above directions effective, it is suggested that the 

draconian prison rules must be replaced by humane condition regulations. 

752. Sheela Barse v. State ofMaharastra, AIR 1983 SC 378. 
753. AIR1983 SC 378. 
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For this purpose the prison and police officials should be trained in this 

respect. 

Moreover, Art. 21 of Indian Constitution prescribed the conditions to ensure 

dignity to the inmates of 'care homes' and protective homes' for women 

and childrens9. The constitution of India shows a particular regard for 

women and children and it contemplates special provision being made for 

them. It can be expected only at the time when an enlightened 

constitutional system takes charge of the political and socioeconomic 

governance of a society, which has for centuries witnessed the regulation of 

women to a place below their due. In the case of Vikram Deo Singh 

Tomar, Pathak, C.J., aptly observed: 

"The right to live with human dignity is the fundamental right of every 

Indian Citizen And so, in the discharge of its responsibilities to the people 

the state recognizes, both women and children, who are the castaways of 

an imperfect social order and for whom, therefore of necessity provision 

must be made for their protection and welfare754
• 

Public interest litigation755 was filed by the Delhi Domestic Working 

Women's Forum to espouse plight of our domestic servants who were 

subjected to indecent sexual assault by seven army personnel. In this case 

the Supreme Court gave the following directions to the government for 

assistance to the victims of rape: 

1. The complaints of sexual assault cases should be provided legal 

representation. It is important to have someone who is well 

acquainted with the criminal justice system. The role of the victim's 

advocate would be not only to explain to the victim the nature of the 

proceedings, to prepare her for the case and to assist her in the police 

station and in court but also to provide her guidance as to how she 

might obtain help of a different nature from other agencies, for 

754. Vikram Deo Singh Tomer v. State ofBihar, AIR1988 SC 1782. 
755. Delhi Domestic Working Women's Forum v. Union oflndia,(1995)1 SCC 14. 
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example mind counseling for medical assistance. It is important to 

secure continuity of assistance by ensuring that the same person who 

looked after the complaint's interest in the police station represents 

her till the end of the case. 

2. Legal assistance will have to provide at the police station since the 

victim of sexual assault might very well be in a distressed state upon 

arrival at the police station. The guidance and support of a lawyer at 

this stage and whilst she was being questioned would be of great 

assistance to her. 

3. The police should be under a duty to inform the victim of her right 

to get free legal assistance before any question were asked of her and 

the police report should state that the victim was so informed. 

4. A list of Advocates willing to act in these cases should be kept at the 

police station for the victims, who didn't have a particular lawyer in 

mind or whose own lawyer was unavailable. 

5. The advocate should be appointed by the court, upon application by 

the police at the earliest convenient moment, but in order to ensure 

that victims were questioned without undue delay, advocates would be 

authorized to act at the police station before leave of the court was 

sought or obtained. 

The above scheme also requires immediate implementation by the 

government. 

Death penalty 

Death penalty is the infliction of highest and extreme penalty. Death 

penalty is supreme punishment because it affects the very existence of 

human life. Death and exile were two principal devices to eliminate 

dangerous elements from the society. Death was the quickest mode of 

retribution as well as deterrence. In the form of legalized and justifiable 

homicide, the capital punishment seems to have originated with the 
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concept of an orderly society only to deal with such extreme cases of 

disorderly deprivation of antisocial element as may be prescribed by it from 

time to time in accordance with social needs and exigencies. 756 But in 19th 

century, the debate over the death penalty has acquired new dimension. 

The government has been insisting on the increased used of death penalty 

for particularly rape crimes instead of murder crimes. The judiciary too has 

been awarding the death penalty for violent crimes with increased 

regularity. 757 

Even in 21st century, many countries in the world award death penalty to 

the convicts and execute it in various forms according to their law of the 

land. Indian government is contemplating to legislate and a few others 

crimes as capital crimes. The capital punishment is as affront to human 

dignity and human rights, yet others regard as marching forward to an 

orderly society. The discussion for and against the death penalty continues 

to the polemical, and so its solution runs up against a thousand 

obstacles. 758 

In India, criminal Procedure Code required a court sentencing a person 

convicted of an offence punishable other than death to state the reason 

why it was not awarding death sentence. In 1955, the amendment either in 

Criminal Procedure Code, or in the Indian Penal Code, 1860 as to which 

cases called for life imprisonment and which the alternative death 

penalty759
• 

The unsatisfactory state of the criminal law, the use of torture, the wide 

spread use of capital punishment, and other brutal and degrading penalties 

received the critical attention of writers of the Enlightenment. The 

movement to restrict or abolish the death penalty, launched in eighteenth 

756. Anup Kr. Varshney, "Death Penalty,Its Emergence and Practice", June, L NV 
(1998)25. 
757. S.Murlidhar, "Hang them now, Hang them not", 40 J I L I (1998)143. 
758. Fr. Jeyaseelan S, "Hang the Death Penalty",Jan, L NV (2000) 18. 
759. Section 367 (5) of Cr. P.C.l898. 
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century enlightenment, exerted important influence throughout the civilized 

world, and that influence persist to the present day. This century has given 

birth to numerous documents extolling human rights, including the rights of 

prisoners and convicts. Particularly in 1931, the question of abolition of 

death sentence was raised, but this motion was rejected. 

After 1931, on several times the issue was raised, but due to various 

reasons such as political, social, these attempts were rejected. In 1962, a 

resolution was made in the parliament to abolish capital punishment in 

India. The government of India referred the question to the law commission 

of India, which submitted the report the law commission did not approved 

of capital punishment. It however, recommended certain changes in penal 

provision 760 

In lag Mohan Singh v. State of u. P. 761
, the Supreme Court held that the 

sentencing discretion is to be exercised judicially on "well recognized 

principles" after balancing all the aggravating and mitigating circumstances 

of the crime. By well recognized principles, the court meant the principles 

crystallized by judicial decisions, illustrating as to what were regarded as 

aggravating and mitigating circumstances in those cases. The application of 

these well recognized principles are now guided by the legislative policy 

embodied in sections 235(2) and 354(3) of the code of Criminal Procedure, 

1973. Section 235(2f62 speaks for the right of sentences hearing to be 

given to the offender and section 354(3f63 speaks for the special reasons 

760. Fr.Jeyaseelan S.J. "Hang the Death Penalty",Jan, L NV (2000)18. 
761. Jag Mohan Singh v. State ofU.P., AIR 1973 SC 547. 
762. "If the accused is convicted, the judge shall, unless he proceeds in accordance with 
the provisions of section 360, hear the accused on the question of sentence, and then pass 
sentence on him according to law." 
763. "When the conviction is for an offence punishable with death or in the alternative, 
with imprisonment for life or imprisonment for a term of years, the judgment shall state 
the reasons for the sentence awarded and in the case of sentence of death, the special 
reasons for such sentence." 
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to the stated for awarding death penalty and lays down life imprisonment 

as a rule and death sentence as an exception in murder cases. 

Today, non deprivation of life is the core of the rights of person, recognized 

by almost every nation of the world in their respective Constitution. The 

universal Declaration of Human Rights 1948, guaranteed that everyone has 

right to life and liberty and security of person764.And also guaranteed that 

all men are equal before the iaw and are entitled without any discrimination 

to equal protection of the law. 765 India, despite being party to the 

international Covenant on Civil and political rights that requires a 

progressive abolition of death penalty, continues to have the punishment of 

death penalty. The U.N. Declaration 1977 has given a call to declare death 

penalty illegaL The Amnesty International regards death penalty to be 

cruel, inhuman and degrading punishment. 

The constitution ensures that "no person shall the deprived of his life or 

personal liberty, except according to procedure established by law. "766 The 

Supreme Court of India has ruled that the capital punishment is not 

forbidden by law, and therefore it is permissible in arrest of rare cases and 

death penalty per se is not constitutionally violative. The Supreme Court 

also suggested that to impose death penalty, the procedure of law has to 

the followed. 

The principles of law enunciated by the Supreme Court for awarding death 

sentence in the case of Bachan Singh v. State of Punjab767 are 

reiterated by the Supreme Court as follows: 

The extreme penalty of death need not be inflicted in gravest case of 

extreme capability. 

764. "Everyone has the right to life, liberty, security or person." 
765. "All are equal before the law and are entitled without any discrimination to equal 
protection of the Law. All are entitled to equal protection against any such 
discrimination." 
766. Art 21 of the Constitution of India. 
767. AIR 1980 SC 898. 
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Before opting for the death penalty, the circumstances of the offender also 

require to be taken into consideration along with the circumstances of the 

crime. 

Life imprisonment is the rule and the death sentence is an exception. In 

other words, death sentence must be imposed only when life imprisonment 

appears to be altogether inadequate punishment having regard to the 

relevant circumstances of the crime, and provided, the option to impose 

sentence of imprisonment for life can not be considerably increased having 

regard to the nature and circumstances of the crime and all relevant 

circumstances .. 

A balance sheet of aggravating and mitigating circumstances has to the 

drawn up and in doing so the mitigating circumstances have to be accorded 

full weight age and a just balance has to be maintained between the 

aggravating and mitigating circumstances before the option is exercised. 

The majority of the four judges in Bachan Singh768 negated the challenge 

to the constitutionally of the death penalty, affirmed the decision in 

Jagmohan769 and overruled the case of Rajendra Prasad770 in so far as it 

sought to restrict the imposition of death penalty only to cases where the 

security of the state and society, public order and the interest of the 

general public were threatened. The perceived majority view supporting 

retention meant that death penalty as an alternative punishment was 

neither unreasonable nor lacking in public interest. 

The court rejected the second limb of the challenge of the validity of 

section 354 (3) of Criminal Procedure Code, 1973, on the ground that it 

permitted imposition of death penalty in an arbitrary and whimsical 

manner. It explained that the requirements under section 235 (2) for a pre 

sentence hearing of the accused coupled with the requirement that the 

768. "Bachan Singh v. State of Punjab, AIR 1980 SC 898. 
769. Jag Mohan Singh v. State ofU.P., AIR 1973 SC 547. 
770. Rajendra Prasad v. State ofU.P, AIR 1979 SC 916. 
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sentence of death had to be confirmed by High Court under section 366 (2) 

of Criminal Procedure code meant that errors in the exercise of judicial 

discretion could be corrected by the superior courts. Although the court was 

not inclined to lay down standards or norms for guiding the exercise of 

judicial discretion, it accepted the suggestions of the amicus curiae. 

Once the death penalty was challenged in Mithu v. State of Punjab771
, 

this time section 303 of Indian Penal Code was the subject of challenge. 

This Section prescribes that if a person under sentence of life imprisonment 

commits murder, be must be punished with death. This section was 

declared unconstitutional under Article 21 because the procedure by which 

section 303 of Indian Penal Code authorized the deprivation of life was fair 

and unjust. This was an instance where judiciary unanimously supported 

justice Krishna Iyer in Maneka Gandhi'5772 case observed that iaw could be 

tested under Article 21 also. In this case, Chandrachur C.J. emphasized 

that the last word on the question of justness and fairness did not rest with 

legislature. It was for the court to decide that the deprivation was fair, just 

and reasonable. 

In Mach hi Singh v. State of Punjab773
, the court emanating from 

Bachan Singh's case and spelt out the task for the sentencing judge. It 

said: 

"A balance sheet of aggravating and mitigating circumstances has to be 

drawn up and doing so the mitigating circumstances have to be accorded 

full weight age and a just balance has to struck between the aggravating 

and the mitigating circumstances before the option is exercised."774 The 

court then explained how the guidelines would apply. The questions that 

the sentencing court had to ask were: 

771. AIR 1973 SC 473. 
772. Maneka Gandhi v. Union oflndia, AIR1978 SC 597. 
773. (1983) 3 sec 470. 
774. Machhi Singh v. State ofPunjab, (1983)3 SCC 470. 
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Is there something uncommon about the crime, which renders sentence of 

imprisonment for life inadequate and calls for a death sentence? 

Are the circumstances of the crime such that there is no alternative but to 

impose death sentence even after according maximum weight age to the 

mitigating circumstances, which speaks in favour of the offender? 

Thus, both in Jagmohan775 and in Bachan Singh776
, the court bowed to 

legislative wisdom and shrank away from striking down the death penalty. 

But the similarity in the two decisions ended there. The change brought 

about by Bachan Singh777
, as explained by Machhi Singh778

, was 

significant. There was an affirmation that death penalty was exception and 

not the rule. The formulation of the rarest of rare test, credited craftily by 

the court, still shy of being accused of legislating, to the amicus curiae who 

assisted it, has actually crystallized into applicabie iaw. Bachan Singh779 

also witnesses the judicial acknowledgement of reformation and 

rehabilitation of the delinquent as one goal of punishment. 780 

The role of judiciary in the protection of Human Rights is certainly 

commendable. However in the quest for socio-economic the judiciary 

seems to overlap the limits of its judicial function and trespass into the 

assigned to the executive and the legislature. The need of the hour is to 

properly balance the judicial activism with judicial restraint. 

775. Jagmohan Singh v. State ofU.P.AIR 1973 SC 947. 
776. Bachan Singh v. State of Punjab AIR 1980 SC 898. 
777. Bachan Singh v. State of Punjab AIR 1980 SC 898. 
778. Machhi Singh v. State ofPunjab, (1983)3 SCC 470. 
779. AIR 1980 SC 898. 
780. Ibid. 
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CHAPTER VI 

CONCLUSION AND SUGGESTION 

Even after the sixty years of recognition of Human rights in various 

International and National documents, the violations of human rights still 

continue throughout the country. The violations obviously affect the core of 

human civilization as well as human development and causing a blemish in 

the name of humanity. The Universal Declaration of Human Rights 

instrument is the first stepping stone in protecting the human rights of the 

accused or under trial, through its mandate, but has not been properly 

implemented due to lack of proper awareness and training of law 

enforcement officials. The Police and Prison Authorities are the violators of 

the principle of human rights of the accused. It is very unhealthy situation 

where the state agencies who are the protectors of human rights are the 

violators of the same. Prof. N. R. Madhava Menon, father of the modern 

legal education, reacting to the popular dissatisfaction with the police 

observed that "If police tends to become lawless, the very foundation of 

democracy will be in jeopardy, development will be subverted and countries 

integrity compromised"781
• To cure the malady, he suggests reform from 

within the police, by the govt. and the people. It is significant to note here 

that the Indian Constitution recognizes the rule of law against the concept 

of arbitrary power of the Police Raj, but in practice the police brutality 

exercises in routine manner. The concept of custodial dignity characterizes 

the dignity of a person when he or she is in the police or jail custody and 

being the denial of values and respect they deserve as human being. 

781. N. R. Madhava Menon, A Training Manual for Police on Human Rights, Human 
Rights Centre 1997, NLSIU Publication Centre, Bangalore, P .172. 
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There should be an effort to strike a balance between the prevention of 

crime and protecting human rights of the accused and detenue in the 

society. Human right being the rights of everyone has assumed great 

significance at the individual, group, national and international levels. 

Infringement or blatant violations of human rights occurring in any part of 

the globe invariably reverberates and alerts the rest of the world 

community. Un-infringed enjoyment of human right would only remain as 

an illusion unless human rights are brought under the protective umbrella 

of the organized state and effective instrument are created for redressal of 

grievances relating to human rights. 

As a result of the study, it has come to the conclusion that there is eminent 

need to bring in changes in criminal justice administration so that state 

should be recognized that its primary duty is not to punish, but to socialize 

and reform the wrong doer and above all it should be clearly understood 

that socialization is not identical with punishment for it comprises 

prevention, education, care, rehabilitation within the work of social 

defense782
• In working toward its goal, the respect for human values must 

be ensured and it must be conceded that one cannot honestly insist on 

irreproachable conduct if one does not use methods in conformity with the 

principle of our civilization. It is also most important that criminal law 

should ensure that human rights are respected by seeking that the law is 

strictly adhered to. The principle of liberty and dignity, which are results of 

"'·' historical development of present day society, should be considered 

inviolable783
• 

There should be an effort made by the judiciary to check the violations by 

interpreting the laws in wider connotation for protecting basic human rights 

782. R Deb, Criminal Justice, [1st Edition, 1998], The Law Book Company (P) Ltd., 
Allahabad, P. 11 0. 
783. Ibid. 
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including dignity, worth, freedom of person, otherwise it remains as a mere 

bookish concept, without working implementation. 

A careful peep into the criminal justice system and criminal process reveals 

that victim of crime in India, are neither compensated comprehensively nor 

allowed to participate effectively in the investigatory, prosecution and 

sentencing process. An overview of the legal framework governing the 

payment of compensation to victims of crime in India unmistakably reveals 

that law in India is fragmentary and inadequate to compensate victims of 

crime. Further it leaves it to the sole discretion of court to pass 

compensatory orders. 

The contemporary administration of criminal and penal justice in India, 

which ensures the protection of the rights of the accused both 

Constitutional and Statutory and which is dominated by the idea of 

reformation and rehabilitation of offenders, is not only unjust and 

inequitable from the points of view of victims of crime and their competitive 

claims of reparation but it is also the negation of the rule of law. 

The Indian Rights Jurisprudence regards any form of torture, physical 

or mental, or any type of cruel, inhuman or degrading treatment to a 

person in jail as offensive to human dignity enshrined in Art 21 of the 

Indian constitution. Moreover, Indian Rights Jurisprudence conforms to the 

International Standards and this should gladden the hearts of freedom 

lovers all over the world. But this does not mean that our prisons are 

ideals, rather it is the most undeserving conditions of our prisons which 

have the say that it provoked the Supreme Court to develop this aspect of 

Rights Jurisprudence. In other words the rights on paper are at par with the 

International Standards but their implementation leaves a lot to be desired. 

From the above description, it becomes clear that ever since the 

establishment of National Human Rights Commissions in India, has played 

a significant part in combating the practice of torture, it has been 
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successful in persuading the successive governments to honor the various 

international commitments relating to promotion and protection of human 

rights and especially to ratify the UN conventions against torture to take 

suo motto notice of gross human rights violation across the country and 

recommending stern action and compensation to be given to victims of 

police highhandedness and torture. The NHRC has covered a long journey. 

There is however, no denying the fact that it has indeed been acting as the 

custodian of human rights and civil liberties of the citizens of this country 

and is also expected to continue move vigorously in the future, too. 

Nevertheless, one of the most prominent arguments usually advanced 

against the NHRC is that it is merely a recommendatory body to any State 

Government or even the National Government. 

To meet up the challenges, the future criminal justice researches in 

India needs to concentrate on scientific and objective analysis of the salient 

issues in criminal justice in the context of our own social and administrative 

realities. Issues such as exploitation and sufferings of weaker sections in 

our criminal justice process, impact of judicial activism on the 

administration of criminal justice, fair trial, detention security vis-a-vis 

Constitutional Rights of the prisoners, Prison and Juvenile justice, 

operational problem of law enforcement agencies, problems of intra

organizational relationship and inter organizational people oriented criminal 

justice system should receive top priority the criminal justice research and 

study. In recognition of the head of theoretical knowledge building and the 

development of alternatives to cope with practical problems, serious 

research - theoretical as well as empirical- are necessary in basic and 

applied areas. 

The Report of the Mallimath Committee has given us the 

detailed outlined of the future prospect of Criminal justice system by 

reforming the role of the different functionaries of criminal justice system 
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and by adopting inquisitorial trial in place of adversarial system of trial to 

protect the human rights of the accused, but its implementation is still in 

question due to infrastructural lacuna in our country. It is obvious that the 

threat to the erosion of the human rights contained within the Criminal 

justice system is clearly manifested in the Mallimath Committee Report. 

The Report has been criticized saying it contradicts legal standards 

established by conventional and customary law, and displays a surprising 

lack of comprehension of both the mechanism of inquisitorial system and 

the impact that such a transformation would have on Indian Criminal 

justice system. Yet there exists every possibility that the recommendations 

of the committee may be adopted in near future. The contribution of the 

Report of the Mallimath Committee cannot be undermined in criminal 

justice system. 

Though there are considerable number of laws present in 

International and Municipal law regarding both civil and economic rights, 

coupled with the consistently large number of violations that go 

unpunished, there are clearly serious problem that need to be addressed. 

The problem, of course, is multifaceted and cannot be distilled to one issue. 

The potential solutions offered below though could assist with the 

enforcement of laws that are already in place. 

I. Public Awareness: Alertness for enforcement of laws will be strong 

if the common people have better understanding of their rights. The 

civil and political rights are relevant in this respect. It is the duty of the 

government to make the people aware of their rights and legal 

obligations and laws can be implemented. 

II. Accountability of the Police: In order to prevent the illegal 

activities of some government officials, the prov1s1ons for 

accountability should be made stronger. The Supreme Court in O.K. 
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Basu's784 case named lack of accountability as one of the major 

problems with the enforceability of anti-torture laws in India. 

Moreover, the police officials and government officials do not feel the 

weight of responsibility for enforcing the laws. According to Article 2, 

of International Covenant on Civil and Political Rights, the victims have 

a method of redressal if their rights are violated. This remedial process 

is a welcome as it restraints the people to violate human rights, 

ensuring that punishment may be negligible. 

In order to act properly the police should have independence and 

accountability. The police should be provided with independence the 

other professionals the officers may submit to manipulation and abuse 

of law. Similarly, the police have to be accountable to the public. It is 

suggested to make the police procedures open to debate, so that 

people can understand the reasons police activities. 

III. Prosecution as a deterrent: Various incidents of abuse can be 

prevented through the actions of the victims. The government can 

provide redress by prosecuting and punishing the perpetrators to the 

fullest extent. An officer is to be employed to take the notion of 

punishment for convictions. Generally, offices are not daunted by the 

possibility of prosecution at the present time since most trials end with 

an acquittal that is usually the result of insufficient evidence, a 

phenomenon which occurs because the accused officers are in charge 

of the record that serves as evidence. Thus, the evidence can easily be 

manipulated or lost. In order to help victims, there needs to be a 

stronger witness protection programme. In order for a successful, the 

welfare of these victims must be protected to the great extent 

possible. 

784. D. K. Basu v. West Bengal AIR 1997 SC 610. 
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IV. Better Implementation of Legislations: India is not lagging 

behind in term of the forwarding the Constitutional mandate and case 

law, and it has acquired commendable position in international 

treaties. At the legislative level, however, the implementation has not 

started yet. The Code of Criminal Procedure has given wide 

discretionary power to police, the police power in criminal justice 

system should be restricted and another impartial agency should be 

employed to supervise the police work. The Parliament should enact 

legislation on the lines given in the directions of the Apex Court in 

O.K. Basu785 and Delhi Judicial Service786 in order to ensure 

governance according to the rule of law and for the sake of keeping 

the dignity on the judiciary unimpaired. The outdated provisions of in 

Cr. P. C. need to be amended. 

Parliament should amend the Indian Evidence Act so as to insert in it 

the recommendation of the Law Commission in its 113th Report to the 

effect that in prosecution of a police officer's of having caused bodily 

injury to a person if there was evidence that the injury was caused 

during the period when the person was in the custody of the police, 

the court may presume that the injury was caused by the police officer 

having custody of that person during that period. 

v~ Change in Culture and Attitude: It has been observed several 

times that only by changing the law, the police protection cannot be 

restricted or reversed. At the grass root level, culture and behavioral 

change is required. Those who are the practitioner of law and 

concerned human rights, their own cultural development should be 

proper and legal. The culture of violence is detrimental to Human 

Rights Jurisprudence. 

785. D. K. Basu v. West Bengal AIR 1997 SC 610. 
786. Delhi Judicial Service Association (Regd.) v. Union oflndia, (1998) 2 SCC 369. 
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VI. Techniques of Scientific investigation: Scientific investigations 

play significant role in the process of interrogation and investigation 

under criminal justice system. The police should be well equipped with 

the Lie-detectors and other gadgets which are effective crime 

detection devices. The policemen must be familiar with various 

techniques of interrogation and not the commonly known "Third 

Degree" alone. Trained professional investigators may be helpful in 

this respect. 

VII. Females in custody: Lock ups for females must be situated in 

good localities and female constable should be employed there. Female 

suspects should be conducted in the presence of female police officers. 

The magistrate has to ensure that while prosecuting the female 

suspects before him for interrogation, the detainee should be spared 

violence by police. Women police officers must be present when a 

female person is arrested or searched. The arrest or search should not 

occur at night. There should be separate arrangement for keeping the 

female suspects and independent mechanisms are required. Any 

arresting women relative of the suspect against whom there is no 

charge, who is only arrested to force the suspects to surrender should 

be clearly identified as illegal and the offence as wrongful confinement. 

Reports of such incidents must be investigated properly with 

responsibility787
• 

VIII. Implementations of Commissions or Committees Report: 

The contemporary governments often set up some commissions or 

committees to observe deferent cases of custodial crimes. This is a 

matter of concern that in most of cases neither the reports of these 

commissions get released nor their recommendations have been 

787. Dr. Deepa Singh, Human Rights and Police Predicament,[ 1st Edition 2002] Delhi, 
R.C.Bangia Publication, P.232 
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implemented. Therefore, reviewing the reports, and taking actions 

property laws should be implemented. 

IX. Revamping of criminal Justice system: The proper review of 

criminal justice system is necessary to make it effective. Although the 

ultimate satisfaction of the victim of a crime is that the criminal has 

been tried by a court of law and has been punished, the criminal is 

subjected to in human torture in the name of investigation and 

interrogation. Human rights emphasize that if the law is made more 

punitive and punishment more stringent, the number of custodial 

offence will decrease. Eventually the incidents of police violence will 

come to an end. 

X. Monitoring Mechanism: Monitoring Mechanism to keep constant 

vigil on the police and security force behavior should be implemented 

by the government. The mechanism should include persons of 

integrity, respected in the local community and capable of independent 

judgment and political impartiality. They have to be aware 

international human rights standards, national law, new forms of legal 

judgment that provide safety to the arrested or detained. 

XI. Code of Conduct of Police: The police must act according to the 

spirit of the Constitution. The Police Act, The Code of Criminal 

Procedure 1973, and various police Manuals give the directions to the 

police to fulfill their duty with responsibility and continue with the work 

culture. Adding to this, there is internationally accepted code of 

conduct for law enforcement officials, well echoed in the endorsement 

of the code of conduct adopted by the conference of the heads of the 

police organizations of various states in the country which was 

supported by the Third National Police Commission. But most 

importantly a clause was modified instructing the police to act as the 

servant of the law and not as a servant to the government in power. 
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Accepting the clause changes were suggested in 12th code of conduct 

for especially in the context of obedience to superiors. 

XII. Speedy Trial: Speedy enquiry and Trial measures must be 

implemented in the Criminal Justice System. Mostly in the cases of 

custodial torture resulting in death speedier enquiry is required for 

justice delayed is justice denied. Similarly, another point is that there 

should be some fixed code of conduct for the police determining their 

role and duty, so that the police and public relation may strengthen 

itself assuring fair and just implementation of law. 

XIII. Role of Media: In this present century the role of media in 

criminal justice has grown quite crucial and hence cannot be 

overlooked. Media can expose the abuse of power and thus can protect 

the functional and fundamental aspects of rule of law and democracy. 

The Media should be realistic, unbiased and prompt in putting up the 

picture of criminal activities as well as police atrocities upon the 

arrested and detained. 

XIV. Commitment of the State-Police and the Public to the 

Human Rights Values: There should be serious investigations 

regarding the torture of any individual inflicted by the law keepers. 

The NHRC has been established by the government to resolve the 

issues on the Human Rights. However, the public commitment of the 

state and the police organization is crucial in putting an end to the 

misuse and abuse of law. The official response should emerge out as a 

permanent resolve in upholding the demands of human dignity and 

individual rights. The police administration must weave in its system 

the internal human rights performance with iron hands. 

XV. Prompt investigation into Allegations of Torture: In many 

cases, the unnecessary delay in investigating the crime makes the 

criminal justice system incredible. People fail to retain their faith upon 
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the investigating procedure. Therefore, investigators should start their 

job promptly and effectively having necessary resources and powers. 

The investigating members should not include public officials who are 

suspected to be involved in some torture or ill-treatment. At the same 

times, any police official who has harassed the victim or witness 

should be punished. 

XVI. Witness Protection: To make the investigation fruitful it is 

essential to protect the witness at any cost. The witness who always 

has a risk from intimidation and reprisal can be saved through witness 

protection programme that has to be established in every state of 

country. Police and other officials found disobeying orders of judicial 

and other investigating officers should be under immediate disciplinary 

proceedings. All the findings and methods have to be made public and 

victim's family must be allowed to access to the complete records of 

the enquiry. The medical professionals carrying out post mortem and 

medical examinations should be protected from public pressure. 

XVII. Redefine the role of Police: The police role continues to be a 

legacy of the colonial culture in the form of Police Act of 1861. The 

Role of the police has to be redefined emphasizing that the duties of 

police include 'guarding the rights of the people'. The government 

should take significant steps so that the police department can work 

properly saving the rights of the arrested, practicing in a humanitarian 

way so that peace and justice may prevail throughout the nation. 

There has been almost 30 years of debate on policing and reform in 

India, with commission submitting Reports and recommendation to 

government. Each report has gone unimplemented. At the end of 

2006, there was a shift in the reform process, with a Supreme Court 

decision that required Indian Governments to ensure police 

accountability and the release of a draft Model Police Act, by a National 
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Police Act Drafting Committee. On 22nd September, 2006, The 

Supreme Court of India delivered a historic judgment in Prakash 

Singh v. Union of India/88 instructing central and state governments 

to comply the directives that lay down the practical mechanism to 

kick-start Police Reform. 

XVIII. Political Interference: The police activities are often 

disrupted by political interference. The police have been used by some 

politicians just to avenge against their oppositions. They create 

unnecessary pressure upon the police and make them bound to 

disobey the law. Fearing the consequences like transferring them into 

some inconvenient places most police officials stoop to undesirable 

options. Therefore, the politicians should keep themselves away from 

interfering into police department and it is possible through developing 

a proper sense of justice. 

XIX. Exercise of Contempt power by Judiciary: The judiciary has 

made a great contribution by its various pronouncements in the 

direction of protecting the Fundamental Rights (particularly Article-21) 

from the arbitrary, unwarranted and naked and barbarous atrocities at " 

the hands of the errant police officials. It will be better if the judiciary 

exercises its Contempt power Suo mota in case of contravention of the 

norms laid down by it in the various cases. 

XX. Judge's Accountability: The accountability of judge's need to be 

modified in order to protect the human rights and to execute law 

properly. The Judges (Declaration of Assets and Liabilities) Bill, 2009 

includes clause vi that requires judges to declare their assets to their 

superiors but spares them from being made public. The accountability 

to the judiciary is desired to deal with unlimited corruptions in the 

sector. The bill instructs the high court judges to furnish in detail their 

788. Prakash Singh v. Union oflndia, Decided in the year 2006. 
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assets and liabilities, and those of their dependents to their respective 

chief justices. The state chief justices and Supreme Court judges will 

submit their details to the Chief Justice of India, who will furnish his 

own details to the President of India. A law is to be made to protect 

judges from several extraneous pressures. The accountability of 

judges is also required to secure fair judgment. 

XXI. Compensatory Remedy: The new trend starting from Rudal 

Shah789
, providing for the monetary compensation to the victim by the 

judiciary in case of infraction of Fundamental Rights (by the police or 

public authorities) is a good signal heralding the new era in the public 

law remedies and giving death blow to the archaic and feudalistic 

common law rule of sovereign Immunity. Here it is humbly submitted 

that if the judiciary goes step further and aiso gives directions for 

ensuring the departmental enquires, Prosecutions and punishment of 

the guilty police officials in case of police atrocities, custodial violence 

and custodial death, it would have a great deterrent effect and would 

go a great deal to cure the misuse of police power. 

XXII. To strengthened Human Rights Commission: The problem 

of arbitrary arrest and custodial violence are prevalent throughout the 

nation and the cases of police atrocities are making the justice system 

a failure. According to the Protection of Human Rights Act.1993 

protection and safeguards that were provided but due to the barbaric 

treatment in the custody this law cannot be implemented properly. 

Different measures have been taken by the Supreme Court of India, 

the human rights observant, the National Human Rights Commission 

to put an end to the continuing custodial atrocities by the police. The 

Supreme Court declares all types of police brutalities go against 

human dignity. However, the National Human Rights Commission is 

789. Rudal Shah v. State ofBihar, AIR 1983 SC 1086. 
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facing the problem of custodial justice system since its beginning. It 

has suggested immediate reformations or rectification in the system of 

police department especially in the character and methods of 

functioning of the police. 

In order to furnish an adequate and efficient system for the police 

activities the commission should have to empower itself with 

adjudicating powers. The government must ponder over the efficiency 

and significant of the law commission and National Human Rights 

Commission in curbing the custodial crimes and give them absolute 

power to remove the justice system from the curse of police atrocities 

and brutalities in the custody. 

XXIII. Role of the Non Governmental organizations: The 

movement for upholding human rights has been strengthened by a 

number of international and national organizations. The Indian Society 

for Human Rights to All and Equal Justice to Criminal and Victims is 

such a nongovernmental organization which aims to make common 

people aware of the inhuman activities or barbarous deeds that 

disregard the dignity of a human being. This NGO is also striving for 

providing all fundamental freedoms (such as freedom of speech, 

freedom from fear etc.) fulfilling the aspiration of a common man. At 

the same time it emphasizes the equal justice for both crime-doer and 

victims who equally deserve to protect their rights as human being. 

There are many NGOs which are to take constant effort to advocate 

the commitment of the justice system providing human rights. 

XXIV. Desired relationship between police and public: In India 

people often react against the police activities demanding 

transparency and accountability. They expect prevention, protection 

provision and participation from the police in solving a criminal case. 

But police can proceed with its actions accumulating sufficient 
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evidence. It has become evident that police may win support and co

operation from the people maintaining human rights friendly 

approaches. It is a matter of great concern that there are many loop

holes in the way the police are trained. They are not equally aware of 

their duties and responsibilities or there is still dearth of mechanized 

learning system which prepares a police person facing every situation 

with courage and legal knowledge. They should not be allowed to 

arrest arbitrarily that produces public wrath and violates the norms of 

human rights. In the present century police department often faces 

challenges from the media and a number of NGOs. Through them the 

common people are able to access the activities of police and gradually 

they are becoming aware of their rights. The police department can 

not continue criminal investigation procedure ignoring tremendous 

influence of media and NGOs over the common mass. Therefore the 

department needs to rearrange its system of actions and mode of 

behavior in order to carry on with the human rights friendly activities 

and in this purpose it should incorporate the fair and just involvement 

of media and NGOs. 

XXV. Prison Reforms: The prison administration is one area which is 

the most neglected one by the state authorities on one pretext or the 

other. It has been observed by the Mulla Committee790 that the 

deplorable prison condition in India has been of and on, a subject of 

criticism in the Press, the Parliament and the Judiciary. Over-crowded 

prisons, prolonged detention of under-trial prisoners, unsatisfactory 

living conditions, lack of treatment programmes and allegation of an 

indifferent and even in human approach of prison staff have repeatedly 

attracted the attention of critics over year. The Law Commission of 

790. Report of the All India Committee of Jail Reforms, 1980-83, Under the 
Chairmanship of Justice, A.N.Mulla, P.365-402. 
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India's 78th Report on the congestion of under-trials prisoners in jail, 

submitted in 1979, also has a topical feel about it. 

Keeping in view the prison condition and the laws are now archaic and 

that Prison Act 1894 was drafted during the British rule, experts and 

committees have been demanding the enactment of new law. The All 

India Committee on Jail Reforms (1980-1983) more popularly known 

as Mullah Committee in fact drafted a model prison bill on the lines of 

the U. N. Standard Minimum Rules for Treatment of Prisoners, 

1955.Then the National Human Rights Commission of India proposed 

two Prison bills for consideration by state governments and re

enactment of the prison legislations in their states in accordance with 

the standards prescribed by the commission to ensure the human 

rights as well as human dignity of the prisoners. These bills were the 

Prison Bill 1996 and the Prisons (Administration and Treatment of 

Prisoners) Bill of 1998 respectively. Some of the important 

recommendations made in this regard are enumerated as under, which 

require immediate implementation: 

The Model Prison Bill791 suggested by the Mullah Committee made 

several recommendations which have been stated at different places in 

the report. To avoid repetition, we have not reproduced the 

recommendations from the above text. However, to provide a bird's 

eye view of the ground covered by the workshop, a summary of the 

recommendations in a capsule form is provided under different heads: 

A. Overcrowding 

• Optimum capacity of prisons needs to be assessed. Central Jails should 

not house more than 750 inmates and district jails not mare than 400. 

791. Report ofthe All India Committee of Jail Reforms, 1980-83, Under the 
Chairmanship of Justice, A.N.Mulla, P.365-402. 
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• Certain offences should be decriminalized and alternatives to 

imprisonment should be designed to deal with such cases. 

• Some more offences should be added to the list of compoundable 

offences prescribed in law. 

• Unnecessary and indiscriminate arrests should be avoided by police 

personnel. 

• Some Armed Police should be raised exclusively for the Prison 

department and kept at their disposal. 

• Alternative care homes for non criminal mentally ill persons should be 

built. 

B. Under trials and Legal Aid 

• An Amendment should be made in the Cr. P. C. to enable an under 

trial prisoner to plead guilty at any stage of the trial. 

• Lok Adalats should deal not only with compoundable cases but also 

with cases where the accused pleads guilty. The scope of work of Lok 

Adalats in criminal cases should be increased. 

• The plea bargaining system may be considered for introduction after 

adopting necessary safeguards. 

• Legal aid workers should make greater use of the judgment of the 

Supreme Court in Common Cause v. Union of India792 and 

approach the courts to get more persons released from jails. 

• Legal literacy drives should be launched with the aim not only of 

sensitizing the prison administration but also of spreading awareness 

amongst prisoners about their rights and obligations. 

• It is necessary to keep identifying those who need and deserve legal 

aid. Legal aid workers must identify such prisoners and educate them 

about their right to legal aid. 

792. (1996) 4 sec 33. 
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• Legal aid workers must help in getting the under trials released on bail 

and on personal recognizance. 

• Para legal staff should be utilized to work in prisons and provide the 

required legal aid to prisoners. 

• Legal aid workers must constantly monitor prison conditions and 

suggest changes in law to bring about the desired reforms. 

c. Health Care and Medical Facilities 

• It is necessary to review the strength of doctors sanctioned for prisons 

and ensure the availability of adequate medical facilities for prisoners 

and prison staff. 

• Arrangements must be made to look after the special requirements of 

women prisoners. At least one woman medical officer must be 

available at times to attend to women prisoners. 

• The first medical examination of the prisoner, done at the time of his 

entry into the prison, must be thorough. Detailed information about 

various aliments, including past medical history, must be collected and 

faithfully recorded. 

• Adequate infrastructural health care facilities, like well equipped 

ambulances, stretchers, dispensaries, hospital beds etc. should be 

made available to the prison administration. 

• Suitable arrangements should be made to provide psychiatric 

counseling to those suffering from chronic depression, particularly to 

women prisoners. 

• There should be a clearly defined system of responsibilities of the 

prison staff in case of a medical emergency, which should be made 

known to prisoners through a chart or pamphlet. 

• NGOs' help should be enlisted in dealing with drug addicts and in 

establishing drug de-addiction canters. 
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D. Women Prisoners 

• Programmes should be implemented to sensitize the prison 

administration on gender issues and the special needs of women 

prisoners. 

• Besides special facilities for pregnant women, arrangements should be 

made to allow women to go back to their families for post natal care. 

• It is necessary to take special care to rehabilitate women prisoners, as 

it is harder for them to find acceptance in civil society upon release 

than men. Thus women should be specially equipped with vocational 

skills to empower them on their return to society. 

• Arrangements should be made for women to reside in special homes if 

they find it difficult to get accepted in society after release. 

E. Classification of Prisoners 

• Classification of prisoners on the lines of education, income tax status 

or socio-economic background should be abolished and it should be 

done on the lines suggested in the Justice Santosh Duggal Committee 

Report. 

F. Implementation 

• A mechanism should be evolved to monitor and ensure the 

implementation of various recommendations made by different expert 

committees, courts and workshops from time to time. The NHRC and 

the State Human Rights Commissions could take up this work and 

ensure that follow-up action is taken to implement the 

recommendations. 

• Existing laws and arrangements should be reviewed so that prisoners 

could exercise their right to vote. 
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G. Prison Staff 

• The recommendations made earlier by many expert groups that there 

should be an All India Prison and Correctional Service should be 

considered by the Central Government. 

• Most prisons suffer from shortage of manpower. The State 

Governments should periodically review the requirements of different 

types of staff required, including medical, and take steps to remove 

the shortage. 

• There is considerable stagnation amongst different ranks in the prison 

department due to lack of promotion opportunities. The governments 

should carry out a cadre review and create additional opportunities for 

promotion for different ranks based on a work study. 

• The posts of convict warders should be abolished and an equivaient 

number of regular posts should be created to meet the requirements 

of manpower. 

• A conscious policy towards the induction of more women in the prison 

administration is necessary to bring about gender balance and 

sensitivity within the system. 

• The pay-scales of lower ranks in the prison department need to be 

reviewed. The State Governments should not downgrade the posts of 

the prison department by prescribing lower pay scales for them as 

compared to the posts of the other departments, particularly when the 

recruitment to these posts is done by the State Public Service 

Commission on the basis of a combined recruitment test. 

• The State Government may consider establishing parity in the pay 

scales of lower ranks in the prison department with those in the police 

department after doing an analysis of job responsibilities of the 

selected ranks in the two departments. 
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H. Training 

• It is necessary to organize periodic training programmes and refresher 

courses for all levels in the prison administration. 

• All State Governments should establish training institutions exclusively 

for the basic as well as in-service training of the prison staff. 

• The NHRC and the State Human Rights Commissions should ensure 

that the human rights component is made central to all training 

modules adopted and implemented by the prison training institutions. 

• The training of prison staff must be made the responsibility of those 

who are professionally competent and who have the required aptitude 

to bring about reforms. 

I. Accountability 

• A Manual, explaining to the prisoners their rights and obligations, 

procedure for lodging complaints, the conduct that is expected of jail 

administration etc., should be prepared in simple language for 

prisoners' benefit. The Manual should be supplemented by the efforts 

of the NGOs to do legal literacy work amongst prisoners. 

• The system of visitors should be made viable to function as an 

effective monitoring mechanism. The visitors should be chosen from 

amongst those who have an interest in prisons and knowledge of how 

they should be run. 

• Appointment of visitors should be done on the advice of the State 

Human Rights Commission. The criteria for selection should be made 

known to the public. 

• An effective complaint system should be established which would 

encourage the prisoners to lodge complaints without fear of 

retribution. The complaints should be enquired into fully and 

impartially and strict action should be taken against the persons found 
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guilty. No attempt should be made to suppress wrong doing by any 

member of the prison staff. 

• Prisons should be opened to civil society organizations as this would 

help in ensuring transparency and accountability in the prison 

administration. 

J. New Prisons Bill 

• The new Prisons Bill drafted by the NHRC must incorporate effective 

safeguards against violations of prisoners' rights and establish 

mechanisms to ensure accountability of the prison staff for violations. 

• The new Bill does not set out the duties and mandate of the prison 

visitors. The visitors should be mandated to examine all aspects of 

prison life and not restricted to some defined issues; as the new Bill 

does. 

• The National and State Human Rights Commissions should be given 

the mandate to appoint prison visitors who should then report back to 

the Commissions, heads of the prison department and make their 

report public through effective use of mass media. 

• The Bills fails to provide for an impartial body independent of the 

prison administration to hear prisoners' complaints. This lacuna should 

be removed and the new law must institutionalize arrangements for 

outside oversight of investigations into prisoners' complaints. 

The NHRC should invite a wider public debate on the Bill and also call 

representatives from the State Prison Departments to give their views 

so that the new law reflects the practical wisdom of the custodial 

dignity of the detenue or under-trials prisoners. 

Despite the plethora of enforceable laws, the ground reality in India is 

quite different. From civil rights to economic rights, citizens do not 

have the opportunity to assert their fundamental rights that are 
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guaranteed in the country's Constitution. Perhaps the most influential 

legal voice is the Supreme Court, which, through judicial activism, has 

brought attention to the ongoing dilemma of right to life issues. 

Although the Supreme Court decisions are widely known as the "law of 

the land, "in practice, they are largely paper tigers. The government, 

for example, continues to act without regard for the so-called land 

mark cases that are considered revolutionary. Until the culture of the 

national government, as well as state government, change, the 

Supreme Court's judgments will seize to continue to live solely in text 

books and in the academia. Right to custodial dignity will not have a 

real, tangible effect on the common citizen in India unless India adopts 

a culture devoid of violence. 
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CLARIFICATION ABOUT 'A' (PAGES 280-332) 

The Chapter V of the thesis deals extensively with the judicial interpretation 
and activism that has taken place on the issue of protection of custodial 
dignity of the persons in custody. However since the examiner has asked to 
"explain and analyse the emerging trends" it is now presented in a tabular 
analysis. It may be mentioned here that compilation of "select form of 
custodial violence and their analysis" is not within the scope of this theses. 

TABULAR PRESENTATION AND ANALYSIS OF THE 
SUPREME COURT CASES 

a. Interpretation of the word 'life' under Article 21 

CRONOLOGICAL NAME OF THE CASE DECISION 
DATE/CITATION 
(1877)94 us 113 Munn v.IIIinois Justice Field observed "by the term life 

as here (Article 21) used something 
more is meant that mere an1mal 
existence. --------· 

AIR 1950 SC 27 A. K. Gopalan v. State Procedure established bylaw means the 1 

of Madras Qrocedure laid down in the letter of law. 
AIR 1963 SC 1295 Kharak Singh v.State of Justice Subba Rao approved the , 

U.P. observation of Justice Field in the case • 
of Munn v. Illinois and said "By the term 
life used in Article 21 used something 
more is meant that mere animal 
existence. The inhibition against his 
deprivation extends to all those limbs 
and faculties by which life is enjoined. 
The Provision equally prohibits the 
mutilation of the body or amputation of 
the armor leg, or the putting out of an 
eye or the destruction of any other 
organ of body through which the soul 
communicates with the outer world." 

AIR 1976 SC 1207 A.D.M. Jabalpur v. The Court did it by establishing a 
Shivkanta Sukla, relationship between Article 14, 19 and 

21 which had apparently been denied in 
Gopalan, particularly in respect of 
Articles 19 and 21. -' 

AIR 1978 SC 1675 Sunil Batra(l) v.Delhi Justice Bhagawati observed that "the ' 
Administration deprivation which is inhibited by ArticleJ 

clarification 
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Air 1978 SC 597 

AIR 1988 SC 1782 

AIR 1988 Cal 136. 

AIR 1997 SC 3297 

clarification 

!v 

Maneka Gandhi v. Union of 
India 

Vikram v. State of Bihar 

Sankar Banerjee v. 
Durgapur Projects Limited 

Samatha v. State of 
Andhra Pradesh 

21 might be total or partial neither any 
limb or faculty can be totally destroyed 
nor can it be partially damaged. Further 
deprivation is not an act which is 
complete once and for all, it is a 
continuing act and so long it is a 
continuing act and so long as it lasts, it 
must be in accordance with the 
procedure established bv law." 
This case widened the Scope of Human I 
Rights Jurisprudence. In this case the 
Court gave a fundamental character to l 
the right in article and changed the ' 
unfortunate position of the case of ' 
A.D.M. Jabalpur v. Shivkanta Sukla, AIR 
1976 SC 1207 The Court did it by 
establishing a relationship between 
Article 14, 19 and 21 which had 
apparently been denied in Gopalan, 
particularly in respect of Articles 19 and 
21. 
The right to life includes the right live : 
with human dignity; inmates of a care · 
homes to have a right to live with ' 
human digrlity. A home should provide 
minimum living conditions ensuring 
human dignity. The home may be or 
destitute persons or a hospital for a 
mental patients. It is implicit in Article 
21 which accords protection against 
torture, and cruel inhuman or degrading 
treatment. 
It was observed by the Court that 
compelling a person to live with his 
family in one small room or a two room 
quarter and to share toilet and kitchen 
with another family was violative of 
decent standard of life and also 
indirectly to status in life. 
Right to lif enshrined in Article 21 of the 

Constitution of India means something 
more than mere survival of animal 
existence. The view of the Court is that 
the right to live with human dignity with 
minimum sustenance and shelter and all 
those rights and aspects of life which 
would go to make a man's life complete 
and worth living, would form part of the 
right to life. Enjoyment of life and its 
attainment -social, cultural and 
intellectual- without which life cannot be 
meaningful, would embrace the 
protection and oreservation of life 

i 
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guaranteed by Article 21. 
(2006) 8 sec 212 M. Nag raj & Otheres v. The right to life guaranteed under Article 

U.O.I. 21 embraces within its sweep not only 
physical existence but also quality of life 
which includes living with human 
dignity. 

(2006) 8 sec 399 Confederation of Ex- The Apex Court has taken a view that 
Servicemen Assns.v. Union medical facilities to ex-serviceman are 
of India also necessary part of their right to live. 

EMERGING TRENDS 

Thus during the period 1987 - 2007 under study the Supreme Court of India 
brought out the following trend in relation to interpretation of the word 'life' 
as mentioned in Article 21 of the Constitution of India. 

1. Life is more than mere existence and it includes dignity of life of a 
human being 

2. Procedure estabiished by law had to be fair, non-arbitrary and just. 
3. Life also includes quality of life 
4. Deprivation is a continuing act as long as it lasts. 

b. Table Delineating the Boundaries of Dignity in Arrest: 

CRONOLOGICAL NAME OF THE CASE 
DATE/CITATION 
1994(3)SCC 423 

clarification 

Joginder Singh v.State of 
Punjab 

DECISION 

Joginder Singh1 the Supreme Court set j 
four major guidelines that are to be I 
followed by the police in all cases of I 

I 
arrest. They are: - 1 

As arrested person in custody is entitled, I 
if he so requests, to have one friend or 1

1 

relative or other person know to him or 
likely to take interest in him told as far as ! 

is practicable, that he has been arrested i 
and details as to where he is being ! 
detained In; ! 

The officer shall inform the arrested I 
person of the above rights· 
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AIR 1997 SC 610 

clarification 

O.K. Basu v. State of 
West Bengal 

An entry is to be made in the case diary 
as to who was informed of the arrest (in 
the cancer 
Departmental instructions are to be 
issued that a police officer making arrest 
should record in the case diary, the 
reasons for making the arrest. 
In order to ensure that the above 
directions are complied with, the court 
declared that it shall be the duty of the 
jurisdictional Magistrate before whom the 
arrested person is produced to satisfy that 
these requirements have been made. II 

ned case)· and 
Taking cognizance of the reporting of ! 
large number of custodial crimes in India, 1 

the Supreme Court delivered a historic 

1 

judgmen in O.K. D.K.Basu v. State of 
West Bengal which laid down the rules for 
custody jurisprudence. The apex court felt 1 

the urgency of streamlining the structure • 
and functions of the law enforcement 1 

machinery responsible for effecting 
arrests in the country. The court observed 
that there should be more transparency · 
and accountability in the system so far as 
arrests are detentions of the offenders are 
concerned. In addition to the statutory 
and constitutional requirements it was 
made mandatory on part of the law 
enforcement agencies to follow the 1 

following guidelines at the time of 
effecting arrest of an offender: -
The police personal carrying out the arrest 
and handling the interrogation of the 
arrestee should bear accurate, visible and 
clear identification and name tags with 
their designations. The particulars of all 
such police personal who handle 
interrogation of the arrestee must be r 

recorded in a register. 1 

That the police officer carrying out the 1 

arrest of the arrestee shall prepare a 
memo of arrest at the time of arrest and 
such memo shall be attested by at least 
one witness, who may be either a 
member of the family of the arrestee or a 
respectable person of the locality from 
where the arrest is made. It shall also be 
counter signed by the arrestee and shall 
contain the time and date of 
arrest.Further more in order to ensure 
that the above directions are complied 
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with, the Court declared that it shall be' 
the duty of the Jurisdictional Magistrate ' 
before whom the arrested person is 
produced to satisfy that this reqirements 
have been made. 

1. The police personal carrying out the arrest and handling the 
interrogation of the arrestee should bear accurate, visible and clear 
identification and name tags with their designations. 

2. The particulars of all such police personal who handle interrogation of 
the arrestee must be recorded in a register. 

3. That the police officer carrying out the arrest of the arrestee shall 
prepare a memo of arrest at the time of arrest and such memo shall 
be attested by at least one witness, who may be either a member of 
the family of the arrestee or a respectable person of the locality from 
where the arrest is made. It shall also be counter signed by the 
arrestee and shall contain the time and date of arrest. 

4. Further more in order to ensure that the above directions are complied 
with, the Court declared that it shall be the duty of the Jurisdictional 
Magistrate before whom the arrested person is produced to satisfy that 
this requirements have been made. 

c. Bail an important component of dignity: 

CHRONOLOGICAL 
DATE/ CITATION 
AIR 1978 SC 527 

clarification 

NAME OF THE CASE DECISION OF THE CASE l 
Babu Singh v.State of The Apex Court by justice Krishna 
UttarPradesh Iyer, observed that personal liberty 

is deprived when bail is refused. It 
is too precious value of our 
Constitutional system recognised 
under Article 21, because of which 
the power to negate it must be 
exercised not casually, but 
judicially with lively concern for the 
cost to the individual and 
community. It was then observed: 
" ......... to glamorize impressionistic 
orders as discretionary may on 
occasions, make a legislative 
gamble decisive of a fundamental 
right. After all, personal liberty or 
an accused or convicts is 
fundamental suffering lawful 
eclipse only in terms of procedure 
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AIR 1980 SC 1632 

1991 sec ccr.i)67 

(1992)3SCC 155 

(1993)5 sec 410 

(1994) 4 sec 602 

clanfication 

Gurubaksh Singh Sibbia 
v. State of p Punjab 

Gouri Shankar Sharma 
v. State 

CBI V. Anupam j. 
Kulkarni 

Sanjay Dutta v. State 
through C.B.I 
Hitendra Vishnu Thakur 
v. State of Maharastra 

established by law". 
The court held that in order to 
meet the challenge of Article 21, 
the procedure must be fair, just 
and reasonable, and so, word may 
not be read in the section to make I 
it urgent or unfair. On the basis of 
their judgment, it can be states 
that if a bail order imposes unjust 
condition that would be hit by this 
Article. 
The Apex court passed the order of 
conviction against alleged police 
personal under section 304 of I.P.C 
and following observation was 
made by Justice Ahmadi: 
"The offence is of a serious nature 
aggravated by the fact that a 
person who is supposed to protect 
the citizens and not to misuse his 
uniform and authority committed it .

1

. 

to brutality assault them while in 
his custody. Death in police 
custody must be seriously viewed I 
for otherwise we will help take a 1 

stride in the direction of police raJ. 1 

It must be curved with a heavy 1 

hand. The punishment be such a~ 
deter others from indulging in such 
behaviour 

The liberal bail right has been 
recoQnized by Supreme Court. 
the Supreme Court, while 
construing Section 20 (4) (bb) of 
the TADA in the light of section 
167 of the Cr. P. C, held that "with 
the amendment of clause (b) of 
subsection (4) of section 20 read 
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(1995) 4 sec 190 

EMERGING TRENDS 

Union of India v. 
Thamisarast 

with the provision to subsection 2 
of section 167 of Cr. P.C or 
indefeasible right to be enlarged a 
bail accrues in favour of the 
accused if the police fails to 
complete the investigation and put 
up a challan against him in 
accordance with law under section 
173, Cr. P. C. 
The court further said that the 
obligation of court in such cases 
are : - a) to declare police request 
for further remand in all cases 
where the assigned period has 
expired and no formal extension of 
period is granted, and b) to inform 
the accused of his right to bail and 
also enable him to file an 
aoolication on that behalf. 

The Supreme Court disfavored the 
continued remand detention 
beyond the period of 90 days even 
in a case of arrest under the 
narcotics Drugs and Psychotropic 
Substances Act, 1985. 
The Court further said that the 
naked violations of human rights 
take place in the course of 
investigation, when the police 
under pressure to secure the most 
clinching evidence often resort to 
third degree methods and torture. 
Recently, the police torture and 
custodial death are increasing day 
by day. Courts have not only 
exposed the seamy side of police 
investigation process but have in 
several cases prevented exemplary 
punishment to ensure human 
conditions of investigation. 

1. That personal liberty is deprived when bail is refused. It is too precious 
value of our Constitutional system recognised under Article 21, 
because of which the power to negate it must be exercised not 
casually, but judicially with lively concern for the cost to the individual 
and community. 
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2. In order to meet the challenge of Article 21, the procedure must be 
fair, just and reasonable, 

3. Death in police custody must be seriously viewed for otherwise we will 
help take a stride in the direction of police raj. It must be curved with 
a heavy hand. The punishment be such as deter others from indulging 
in such behaviour 

4. There cannot be any detention in police custody after the expiry of first 
fifteen days even in case where some more offences either serious or 
otherwise committed by him in the same transaction come to light at a 
later stage 

5. indefeasible right to be enlarged a bail accrues in favour of the 
accused if the police fails to complete the investigation and put up a 
challan against him in accordance with law under section 173, Cr. P. C. 
The court further said that the obligation of court in such cases are : -
a) to declare police request for further remand in all cases where the 
assigned period has expired and no formal extension of period is 
granted, and b) to inform the accused of his right to bail and also 
enable him to file an application on that behalf. 

d. Guidelines regarding handcuffing 

CHRONOLOGICAL 
DATES/CITATION 

AIR 1980 SC 1535 

clarification 

NAME OF THE CASE DECISION OF THE CASE 

Prem Shankar Shukla v. Delhi Handcuffing should be resorted to 
Administration only when there is clear and 

present danger of escape' 
breaking out the police control 
and for this there must be clear 
material, not merely an 
assumption. In special 
circumstances the application of 
iron is not ruled out. The court 
pointed out that where in 
extreme cases the accused is to 
be handcuffed; the escorting 
authority must inform the court 
and record reasons for doing so. 
It is only after getting judicial 
approval that handcuffing should 
be resorted to. His lordship said: 



Air 1981 SC 625 

AIR 1981SC 1514 

AIR 1981 SC 746 

clanfication 

Kishore Singh Ravinder Dev 
v. State of Rajasthan 

Charles Sobraj v. Supdt. Jail, 
Tihar 

Francies Coralie v. Union 
Territory of Delhi 

Handcuffing is prima-facie 
inhuman and therefore, 
unreasonable and harsh and at 
the first flush arbitrary ... to inflict 
iron's is to resort to zoological 
strategies repugnant to Art 21 

The Supreme court observed, 
"Human Dignity is dear value of • 
our constitution not to be 

1 

bartered away from mere 
apprehensions entertained by jail 
officials." 
Keeping in view the human rights 
and recognizing human dignity 
the Apex Court forbade putting 
any prisoner is bar fetters. The 
picture of the prisoners subjected 
to fetters was pointed in the real 
colour of life by this court. 
"A large number of prisoners - a 
few hundred at times - minors 
and under trials too - are 
shackled day and night for days 
and months or and by bar fetters 
too shocking to contemplate with 
cultural equanimity. This, prime
facie, shows the class character 
of jail injustice for an incisive 
sociologist 
it was held that there was no 
arbitrary power to put an under 
trial under bar fetters. The 
descrertion to impose, irons is a 
quasi judicial decision and a 
precious hearing is essential 
before putting prisoners in 
fetters. It was further laid down 
that no "fetters" shall continue 
beyond daytime and a prol0nged 
continuance of bar - fetters shall 
be with the approval of the chief 
judicial magistrate or a Session 
judge. 
The Supreme Court ruled that the 
right to life and liberty included 
his right to live with human 
dignity and therefore a detainee 
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AIR 1982 SC 6 

(1995)3 sec 743 

AIR 1991 SC 2176 

EMERGING TRENDS 

Prabhu Dutta v. Union of 
India 

Citizen for Democracy v. 
State of Assam 

Delhi Judicial Service 
Association v. State of 
Gujarat 

would be entitled to have 
interviews with family members, 
friends and lawyers without these 
severe restrictions. Further the 
Supreme Court stated. 
"Personal liberty would include 
the right to socialize with 
members of the family and 
friends subject, of course to any 
valid prison regulations and 
under Art. 14 and 21 such prison 
regulations must be reasonable 
and non - arbitrary 
The Supreme Court allowed the 
interviews upholding the right of 
press to have access to prison 
inmates. 
The Supreme Court has 
thretened to invoke contempt 
jurisdiction for non enforcement 
of the guideline of the Supreme 
Court with regard to handcuffing 
in a PIL instituted on the basis of 
a letter written by sri Kuldip 
Nayar. 
The outrageous conduct of the 
police seriously undermined the 
dignity of the Courts and shocked 
the judges, Judicial officers and 
Magistrates who felt insecure and 
humiliated at the hands of the 
guardians of law. The Court also 
found the police officers guilty 
interference with the course of 
justice by their ignominious 
conduct. 

1. Handcuffing should be resorted to only when there is clear and present 
danger of escape' breaking out the police control and for this there 
must be clear material, not merely an assumption. 

2. Human Dignity is dear value of our constitution not to be bartered 
away from mere apprehensions entertained by jail officials 

3. there was no arbitrary power to put an under trial under bar fetters. 
The descrertion to impose, irons is a quasi judicial decision and a 
precious hearing is essential before putting prisoners in fetters. 
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4. Personal liberty would include the right to socialize with members of 
the family and friends subject, of course to any valid prison regulations 
and under Art. 14 and 21 such prison regulations must be reasonable 
and non - arbitrary 

E. Right to free legal aid: 

CHRONOLOGICAL 
DATES/CITATION 

AIR 1979 SC 1369 

1981, sc 928 

AIR 1982 SC 1167 

_(_1986)2 sec 401 

clarification 

NAME OF THE CASE DECISION OF THE CASE 

Hussainara Khatoon v. State The Supreme Court observed 
of Bihar that a procedure which does not 

make legal services available to 
a poor under trial person cannot 
be regarded as just fair and 
reasonable and therefore, 
violates of right to legal aid of I 
the poor accused as 
contemplated by Art 21 of the 
constitution. The court in this 
case ordered release of those 
under trials that were 
languishing in jaJis for an 
inordinately long period. 
The court under Article 142 read 
with Article 21 and 39 A of the 
constitution can exercise its 
implicit power to assign counsel 
to the accused person provided 
he does not take objection of a 
Iawver for his defense. 

Khatri v. State of Bihar The Supreme Court held that the 
right to legal aid under Article 
39A is implicit under Article 21. 

Kadra Pahadiya v. State of Supreme Court specifically 
Bihar declared that the right to legal 

assistance of under trial 
prisoner's in the form of 
competent lawyer at states 
expense is part of their 
fundamental rights under Art -
21. 
Moreover, there is no 
Justification to detail a criminal 
lunatic though he has becoming 
perfectly sane and fit for 
discharge. 

Suk Das v. Union Territory of the Apex Court held that failure 



AIR 1986 Pat 324 

AIR 1993 Ker 1 

AIR 1990 Ker. 324 

EMERGING TRENDS 

Arunachal Pradesh 

Madheswardhari Singh v. 
Stateof Bihar 

P.A.Jacobv. Supdt. Of police 
Kattayam 

F.k. Hussain v. Union of India 

to provide free legal aid to an 
accused at the state's court 
would violate the trial. The Court 
had set aside the conviction of 
an accused on the ground that 
he was not provided with legal 
aid at the time of his trial and 
thus there was violation of Art 
21 of the constitution. 
"That the rights to speedy trial 
extend to all criminal prosecution 
for all offences generally. It 
applies to both trial and 
investigation as per the code of 
Cr. P. C 1973 It extends to all 
criminal proceeding inclusive of 
the stage of trial and appellate 
stage. Delay of 7 years or more 
in trial and investigation other 
than capital punishment violation 
Art 21 of the constitution." j 

"Compulsory exposure of I 
unwilling persons to dangerous ; 
and disastrous levels of noise, 
would amount to a clean 
infringement of their 
constitutional guarantee of right 
to life under article 21. right to 
life comprehends right to safe 
environment, ill'Ciuding safe air 
quality, safe from noise" 

The Kerala High Court pointed 
out that the right to sweet water 
and the right to free air are 
attributes to the right to life, for, 
those and basic elements which 
sustain life itself. 

1. A procedure which does not make legal services available to a poor 
under trial person cannot be regarded as just fair and reasonable and 
therefore, violates of right to legal aid of the poor accused as 
contemplated by Art 21 of the constitution. 

2. The right to legal aid under Article 39A is implicit under Article 21. 
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3. Failure to provide free legal aid to an accused at the state's court 
would violate the trial. 

4. That the rights to speedy trial extend to all criminal prosecution for all 
offences generally. It applies to both trial and investigation as per the 
code of Cr. P. C 1973 It extends to all criminal proceeding inclusive of 
the stage of trial and appellate stage. Delay of 7 years or more in trial 
and investigation other than tapital punishment violation Art 21 of the 
constitution. 

F. Right to speedy Trial: 

CHRONOLOGICAL 
DATES CITATION 
Air 1979 SC 1369 

NAME OF THE CASE 

Hussainara Khatoon v. 
Secretary, State of Bihar 

AIR 1988 SC 1531 A.R. Antulay v.R.S. Naik 

clarification 

RATIO OF THE CASE 

The Court imposed a constitutional 
obligation on the Supreme Court for: 
augmenting and strengthening the 
investigative machinery, sitting up 
new courts, building new courts 
houses providing none staff and 
equipment to the courts, appointment 
of additional judges and other 
measures calculated to ensure speedy 
trial. 
The Supreme Court went a step 
further and gives necessary direction 
to the state of Bihar and other 
appropriate authorities, to secure the 
right to a speedy trial for the accused. 
Often these directives come in the 
form of an order to the High Court to 
try cases within certain periods of 
time, such as 3 or 4 months. As a 
result, Supreme Court there has been 
a significant increase in the number of 
judges in the state of Bihar, yet this 
increase was not proportionate to the 
increase in number of cases in the 
docket 
The right to speedy Trial is available 
at all stages, namely the stages of 
investigation, inquiry, trial, appeal, 
and re - trial. No criteria can be fixed 
to determine where there is undue 
delay. The Court by adopting the 
balancing process determines in each 
case whether the right to speedy trial 
has been denied. However, the court 
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( 1992)2 Cal L T Amaendra Nath Dutta v. 
295 State of West Bengal 

1993(1) Cal LT 59 Mohanlal Khandelwal v. State 

AIR 1996 SC 1619 Common Cause, a 
Registered Society v. Union 
of India 

clarification 

definitely ruled that frivolous 
proceedings or proceedings taken 
merely fare delaying the date of 
reckoning will attract the right to 
speedy trial, lastly, the court also laid 
down the courses open to judiciary 
while the right to speedy trial was 
infringed it included quashing the 
charges or conviction, to conclude the 
trial within the fixed time where the 
trial is not concluded or reducing the 
sentence when the trial has concluded 
as may be deemed just and equitable 
in when the trial has concluded as may 
be deemed just and equitable in the 
circumstances of the case 
"The right to speedy Trial has not been 
expressly concerned as a fundamental 
right in our Constitution. But it has 
now been settled beyond doubt by a 
series of decisions of our Apex Court 
that the same right is fully covered by 
and comprised in Article 21 of the 
Constitution guaranteeing non 
deprivation of life and liberty save 
according to procedure established by 
law ... It is not the numbers that 
matters, what really matters is the 
principle and rationale behind the 
delay. No prosecution should be 
allowed to drag on for years to the 
prejudice of the accused unless the 
prosecuting agency satisfies the Court 
that there were compelling reasons for 
such delay which could be helped" 
The situation has not improved inspite 
of several directions and the matters 
remains in the same condition 
although ten years have elapsed. 
Prejudice is inherent in such delay and 
it must be held that the accused 
petitioners right to speedy trial has 
been infringed by such delay requiring 
quashing of the proceedings. 
The Supreme Court supplemented the 
proposition laid down by the 
constitution bench in the Antulay's 
case with the following directions: 
In cases when the trial is for an 
offence punishable with imprisonment 
for a period not exceeding seven 
years, whether the accused is in jail or 
not the court shall close the 
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prosecution evidence on completion of 
a period of two years from the date of 
recording the plea of the accused on 
the charges framed whether the 
prosecution has examined all the 
witness or not, within the said period 
and the court can proceed to next step 
provided by law for the trial of the 
case. 
in such cases mentioned above, if the 
accused has been in jail for period of 
not less than one half on the 
maximum period of punishment 
prescribed for the offence, the trial 
court shall release the accused on bail 
forthwith on such conditions as it 
deems fit; 
If the offence under trial is punishable 
with imprisonment for a period 
exceeding 7 years, whether the 
accused is in jail or not, the court shall 
close the prosecution evidence on 
completion of three years from the 
date of recording the plea of the 
accused on the charge framed, 
whether the prosecution has examined 
all the witness or not within the said 
period and the court can proceed to 
the next step provided by law for the , 
trial of the case, unless for very 
exceptional reasons to be recorded 
and in the interest of justice the court 
considers it necessary to grant further 
time to the prosecution to adduce 
beyond the aforesaid time limit· 

1. Augmenting and strengthening the investigative machinery, sitting up 
new courts, building new courts houses providing none staff and 
equipment to the courts, appointment of additional judges and other 
measures calculated to ensure speedy trial. 

2. The right to speedy Trial is available at all stages, namely the stages 
of investigation, inquiry, trial, appeal, and re - trial. No criteria can be 
fixed to determine where there is undue delay. The Court by adopting 
the balancing process determines in each case whether the right to 
speedy trial has been denied. 

3. In cases when the trial is for an offence punishable with imprisonment 
for a period not exceeding seven years, whether the accused is in jail 
or not, the court shall close the prosecution evidence on completion of 
a period of two years from the date of recording the plea of the 
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accused on the charges framed whether the prosecution has examined 
all the witness or not, within the said period and the court can proceed 
to next step provided by law for the trial of the case. 

1 

4. in such cases mentioned above, if the accused has been in jail for 
period of not less than one half on the maximum period of punishment 
prescribed for the offence, the trial court shall release the accused on 
bail forthwith on such conditions as it deems fit; 

5. If the offence under trial is punishable with imprisonment for a period 
exceeding 7 years, whether the accused is in jail or not, the court shall 
close the prosecution evidence on completion of three years from the 
date of recording the plea of the accused on the charge framed, 
whether the prosecution has examined all the witness or not within the 
said period and the court can proceed to the next step provided by law 
for the trial of the case, unless for very exceptional reasons to be 
recorded and in the interest of justice the court considers it necessary 
to grant further time to the prosecution to adduce beyond the 
aforesaid time limit; 

G. Custodial Violence: 

1 

1 

1 

,---------....----------.----------------l 
NAME OF THE DECISIONOF THE CASE j 

CHRONOLOGICAL CASE i 

J.....::D=A_.:_T.:_::E=S=--=C-=-IT:..:..A_:..:.T:_::I-=O_:..:.N~--------+-------------------~ 
The Court observed: (1979)4 sec 719 

AIR 1981 SC 65 

AIR 1980 SC 1579 

Rattan Singh v. State 
of Punjab 

Kishore Singh 
Ravinder Dev v. State 
Of Orissa 

Sunil Batra II v. Delhi 
Administration 

"It is a weakness of our jurisprudence that 
victim of crime and the desire of 
dependents of the victim do not attract the 
attention of law. In fact, victim reparation 
is still the vanishing point of our Criminal 
law. This is the deficiency in the system, 
which must be rectified by the legislature" 
The Supreme court held that use of third 
degree methods by police or arrested 
persons, violation their rights under Art. 
21. 
it was held that integrity of physical 
person and his mental personality is an 
important right of a prisoner, and must be 
protected from all kinds of atrocities. In 
this case the petitioner sought protection 
from inhuman labour treatment inflected 
upon him in jail. The court converted the 
petition of petitioner into a habeas corpus 
petition and the court gave following 
directions to the control and state 
government and the jail authorities: 
1. The petitioner's torture was illeqal and 

1 

1 

1 
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1 
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1 

1 
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1 

1 

1 

1 
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1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 
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1 
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AIR 1993 SC 1970 

AIR 1997 SC 610 

(1995) 4 sec 262 

clarification 

Nelabati Behra v. 
State of Orissa 

D.K. Basu v. State of 
West Bengal 

Nathu Banjara case 

he shall not be subjected to any such 
torture until fair procedure is complied 
with. 
2. No corporal punishment a personal 
violence or the petitioner shall be inflicted. 
3. Lawyer nominated by the D.M. Session 
judge, High Court and the Supreme Court 
will be given all facilities to interviews, 
right to confidential communications with 
prisoners subject to discipline and security 
considerations. 
4. Grievances deposit boxes shall be 

maintained in jails, which shall be opened 
by D.M and session judge frequently 
prisoners shall have occurs to such boxes. 
5. D.M. and Session Judge shall inspect 
jail once every week, shall make enquiries 
into grievance remedial and take suitable 
action. 
6. No solitary or punitive cell, no hard 
labour or dilatory charge, denial of 
privileges and amenities no transfer to 
other prison as punishment shall be 
imposed without judicial approval of the 
session judoe. 
The Supreme Court depreciated the 
barbaric Act of the police and declared 
that any person, whose fundamental rights 
have been violated by state action, can 
move either the High Court under Article 
226 or the Supreme Court under Art - 32 
for monitory compensation. 
"Fundamental rights occupy a place of 
pride, in the Indian constitution. Art. 21 
provide "no person shall be deprived of his 
life or personal liberty except according to 
procedure established by law. Personal 
liberty thus is a sacred and cherished right 
under the constitution. The expression: life 
or personal liberty has been held to 
include to right to live with human dignity 
and thus or would also include within itself 
a guarantee against torture and assaults 
by the state or its functionaries" 
The Court made the following 

observations: "Torture in custody flouts 
the basic rights of citizens recognized by 
the Indian constitution and is affront to 
human dignity. Police excesses and the 
maltreatment of detenues under-trial 
prisoners or suspects furnish the image of 
any civilized nation and encourages the 
men in khaki to consider themselves to be 
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AIR 2003 Del 50 Poonam Sharma v. 
Union of India 

EMERGING TRENDS 

above the law and to sometimes become 
the law unto themselves. Unless stern 
measures are taken to check the malady, 
the foundations of criminal justice delivery 
system would be taken and the civilization I 
would itself risk the consequences of 
headings towards perishing. The Courts 
must therefore deal with such cases in a 
realistic manner and with sensitivity which 
they deserve; otherwise the common man 
may lose faith in the judiciary itself, which 
will be a sad dav." 
Life or Personal liberty includes the Right 

to live with Human Dignity, every would 
mean infringement of life and liberty of 
any citizen and, thus, would include within 
itself guarantees against torture or 
custodial violence meted out against any 
arrestee. Where the life and liberty of any 
citizen has been violated, he is entitled to 
monetory compensation under Public Law 
for violation of Fundamental Rights in 
addition to claims or reliefs available under 
the law of the country. 

1. The petitioner's torture was illegal and he shall not be subjected to any 
such torture until fair procedure is complied with. 
2. No corporal punishment a personal violence or the petitioner shall be 
inflicted. 
3. Lawyer nominated by the D.M. Session judge, High Court and the 
Supreme Court will be given all facilities to interviews, right to confidential 
communications with prisoners subject to discipline and security 
considerations. 
4. Grievances deposit boxes shall be maintained in jails, which shall be 

opened by D.M and session judge frequently prisoners shall have occurs to 
such boxes. 
5. D.M. and Session Judge shall inspect jail once every week, shall make 
enquiries into grievance remedial and take suitable action. 
6. No solitary or punitive cell, no hard labour or dilatory charge, denial of 
privileges and amenities no transfer to other prison as punishment shall be 
imposed without judicial approval of the session judge. 
7.any person, whose fundamental rights have been violated by state action, 
can move either the High Court under Article 226 or the Supreme Court 
under Art- 32 for monitory compensation. 

h. COMPENSATION AS REMEDY: 
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CHRONOLOGICAL 
DATE CITATION 
AIR 1966 SC 424 

AIR 1974 SC 2092 

AIR 1976 SC 1139 

Air 1977 SC 1926 

clarification 

NAME OF THE CASE 

State of Maharastra v. 
Prabhakar 

Bhuvan Mohan Patnaik v. 
State of Andhra Pradesh 

Krishan lal v. State of Bihar 

Mohamad Glasuddin v. State 
of Andhra Pradesh 

DECISION OF THE CASE 

For the first time Prisoner's 
right of reading and writing 
books in jail is recognized as 
the right springs from article 
21 of the constitution. 
Resort to oppressive 
measures to curb political 
belief was subjected to 
inhuman treatment and it 
was held that, that could not 
be permitted. However, a 
prisoner will not complain of 
installation high- volt live, 
wire, and mechanism on jail 
walls to prevent escape from 
prisons because no prisoner 
has fundamental right to 
escape from iawfui custody. 
penological innovation in the 
shape of parole to check 
recidivism because of which 
liberal use of the same was 
recommended. 
Reformative aspect was 
emphasized by stating that 
the State has to take 
responsibility to rehabilitate 
the prisoner. Furthermore, 
Krishna Iyar pointed out 
that "sub-culture that leads 
to anti social behaviour has 
to be countered not by 
undue cruelty but by re
collateralization ". In a series 
of cases it was held that 
under trial prisoners have 
right of speedy trial and 
Supreme Court directed for 
release of those under trial 
prisoners who were 
languishing in jail for a 
period exceeding half of the 
punishment provided in the 
particular Act. These 
directions were followed in 
the case of SC Legal Aid 
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Air 1978 SC 1514 

< 1982) 2 sec 583 

(1993) 2 sec 746 

(1995) 1 sec 14 

(1996) 1 sec 490. 

clarification 

Charles Sob raj v. Supdt. 
Central Jail Tihar. 

Veena Sethi v. State of 
Bihar 

Nilabati Behra v. State of 
Orissa 

Delhi Domestic Working 
Women's Forum v. Union of 
India 

Bodhi Sattwa Goutam v. 
Subhra Chakraborty 

Committee v. Union of 
India2and Common Cause v 
Union of India. 
In these cases Supreme 
Court has laid down the 
Constitutional dimension and 
right available to a person 
behind stone walls and Iron 
bars. 
It was ruled that jailing of 
non - criminal, mentally ill 
persons is unconstitutional 
and confinement of such 
person should be stopped. 
The Supreme Court held that 
the state is liable to pay 
compensation to the victim 
on his heir by way of 
monitory compensation and 
redressal for custodial death. 
The Supreme Court 
considering the plight of 
many rape victims in the 
country wasted the national 
commission for women to 
drawing a scheme for 
compensatory payment to 
victims of sexual violence. 
The Court awarded 
compensation of Rs. 1000 
every woman to the 
responders as interim 
compensation during the 
pendency of the criminal 
case and also directed the 
petitions to pay arrears of 
compensation at the same 
rate from the date on which 
the complaint was filed till 
date. 
The Supreme Court further 
observed: -
"If the court trying an 
offence of Rape her 
jurisdiction to award the 
compensation at the final 
stage, there is no reason to 
deny to the court the right to 
award interim compensation. 
The jurisdiction to pay 
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(2000) 2 sec 465 

(2ool)Cri.U 3573 

clarification 

Chairman, Railway Board v. 
Chandrima Das 

Meena Singh (Mrs) v. State 
of Bihar 

interim compensation shall I 
be treated to be part of the 
overall jurisdiction of the ' 
courts trying the offence of 
rape of which is an offence 
against the basic human 
rights and also the 
fundamental right of 
personal life and liberty ...... .. 
unfortunately, a woman in 
our country, belongs to a 
class or group of society who 
are in a disadvantaged 
position on account of 
several social barriers and 
impediments and have 
therefore, been the victim of 
tyranny at the hands of men 
with whom they, fortunately 
under Constitution enjoy 
eaual riahts." 

1 The Apex Court observed Rs. 
10 Lakh compensation from 
a foreign tourist from 
Bangladesh who was raped 
by the railway employee in 
the Yatri Niwas of Calcutta 
on feb 26, 1998. endorsing 
the Calcutta High Court's 
view, the court held that the 
foreign national is also 
entitled to the fundamental 
right to life in India. The 
Court said: -
"As a national of another 
country, Smt Hanuffa 
Khatoon could not be 
subjected to physical 
violence at the hands of the 
govt. employees who 
outraged her modesty. The 
right available to her under 
article 21 was thus violated 
consequently; the state was 
under a constitutional liberty 
to pay compensation to her" 
It is the prime duty of the 
jail authority being custodian 
to provide security and 
safety to the life of prisoners 
while in jail custody, even 
though he is a criminal or in 
accused in a criminal case. 

I 
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AIR 1997 SC 1739 

clarification 

·.y 

Ram a Murthy v. State of 
Karnataka 

It was observed that 
"Constitutional rights of the 
prisoners shall have to be 
interpreted in such way that 
larger public interest does 
not suffer while trying to be 
soft and considerate towards 
the prisoners". For this, "it 
has to be seen more injury 
than is necessary is not 
caused to a prisoner". "At 
the same time efforts have 
to be made to reform him so 
that when he comes out of 
prison he is a better citizen 
and not a hardened 
criminal." The Supreme 
Court laid down the dos and 
donts, relying on 1994-95 
Annual report of National 
Human Rights commission. 
The Commission has 
disclosed that "the situation 
in prisons visited was varied 
and complex 
.... overcrowded .... The diet 
was inferior, and; the 
management was denounced 
by the inmates as brutal and 
corrupt ...... Though care is 
taken to separate juveniles 
from others, petty offenders 
from hardened criminals 
major efforts required to 
reform conditions, to 
generate employment in a 
worthwhile and 
remunerative way, to 
encourage education and 
restore 
dignity ...... callousness 
prevailed, prisoner were 
seen in shackles, mentally 
disturbed inmates-regardless 
of whether they were 
criminal or otherwise were 
incarcerated with others, 
with no real effort to rise 
above the very minimum 
required for the meanest 
survival ..... Prisoners. worked 
but their remuneration often 
was pittance, offering scant 
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(2000)(1)Cr.U 118( M.P.) Anil Kumar v. State of M.P. 

EMERGING TRENDS 

hope of savings being 
generated for future 
rehabilitation in society. By 
and large, the positive 
experiences were the 
exceptions rather than rules, 
dependant more upon the 
energy and commitment of 
individual officials rather 
than upon the capacity of 
the system to function 
appropriately on its own". 
It was observed that the 
state govt. are to be taken 
initiative to tackle the 1 
problem of prisoners from 

1 

serious disease like T.B. or 
AIDS etc. Further, the court 
observed the adequate steps 
should be taken by the govt.

1 

to prevent the diseases in 
prison. 
It is pertinent to note here 
that the existing prison Act, 
1894 is more than a century 
old, needs to be thoroughly 
revised and even restated in 
view of the changed Socio 
economic and political 
conditions of India over the 
years. Many provisions of 
this Act have now become 
obsolete. 

1. The Supreme Court held that the state is liable to pay compensation to 
the victim on his heir by way of monitory compensation and redressal 
for custodial death. 

2. If the court trying an offence of Rape her jurisdiction to award the 
compensation at the final stage, there is no reason to deny to the 
court the right to award interim compensation. The jurisdiction to pay 
interim compensation shall be treated to be part of the overall 
jurisdiction of the courts trying the offence of rape of which is an 
offence against the basic human rights and also the fundamental right 
of personal life and liberty ........ 

3. Constitutional rights of the prisoners shall have to be interpreted in 
such way that larger public interest does not suffer while trying to be 
soft and considerate towards the prisoners 
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i. Violence Against women: 

CHRONOLOGICAL 
DATES/ CITATION 
AIR 1983 SC 378 

clarification 

NAME OF THE CASE 

Sheela Barse v. State of 
Maharastra. 

DECISION OF THE 
CASE 
The court held that it is 
violated art. 21. The 
Supreme Court laid down 
detailed guide lines in this 
regard which include3 

'Female suspect should not 
be kept in police lockup in 
which male suspects are 
detained. Female suspects 
must be kept in separate 
police lockup guarded by 
female constables: 
Interrogation of female 
suspects should be carried 
out only in the presence of 
female police 
officer/constables. 
When ever a person is 
arrested and taken to the 
police lockup, the police will 
immediately give 
information of the fact of 
such arrest to the nearest 
legal aid committee which 
will provide legal assistance 
to the arrested person at the 
cost of state, provided he is 
willing to accept such help. 
The District and Sessions 
judge will make surprise visit 
to police lockups in the city 
periodically with a view to 
providing the arrested 
person give an opportunity 
to air their grievances and 
ascertaining what are the 
conditions in police lock ups 
and take up the matter with 
the Commissioner of police 
or Home department of 
Chief justice of the High 
Court. 
Whenever a person is 
arrested the police must 
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AIR 1988 SC 1782 Vikram Deo Singh Tomar v. 
State of Bihar 

obtain from him the name of 
friend or relatives of the 
person whom he would like 
to be informed about the 
arrest. 

Pathak, C.J., aptly observed: 
"The right to live with 
human dignity is the 
fundamental right of every 
Indian Citizen And so, in the 
discharge of its 
responsibilities to the people 
the state recognizes, both 
women and children, who 
are the castaways of an 
imperfect social order and 
for whom, therefore of 
necessity provision must be 
made for their protection 
and welfare." 

LAIRl~9~9~6-S~C~1~0~5~0--------~C--ha_m __ e-li-S-in_g_h __ v_.S_t_a_t_e_o_f __ ~=T~h~e~A~p~e~x~c~o~u-rt~h-e~ld~th_a_t_t~h~e 

clarification 

U.P. right to life4 has a human 
being is not ensured by 
meeting only the animal 
needs of a man, right to live 
guaranteed in any civilized 
society includes the right to 
food, water, decent 
environment, education, 
medical care and shelter. 
Right to shelter includes 
adequate living space, safe 
and decent structure, clean 
and decent surroundings 
sufficient life, pure air and 
water, electricity, sanitation 
and other civic amenities like 
roads etc. so as to have 
easy access to his daily 
evocation. The right to 
shelter, therefore, does not 
mean a mere right to a roof 
over one's head but right to 
all infrastructure necessary 
to enable then to live and 
develop as a human being. 
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(1997) 6 sec 241 

AIR 1996 SC 1393 

clarification 

Vishaka v. State of 
Rajasthan 

State of Punjab v. Gurmit 
Singh 

In this case the Supreme 
Court virtually a piece of 
legislation on the · ground 
there is a vacuum in the 
legislation field of sexual 
harassment of working 
woman. The S.C further laid 
down some guide lines and 
norms which are directed to 
be treated as law. It was 
also submitted that these 
guidelines cannot be treated 
as laying down a precedent 
under Art 141. But this 
should be treated as 
unauthorized ad-hoc 
legislation by the judiciary. 
Interpreting certain 
provision of the existing law 
and laying down certain 
principles in the form of the 
precedent is what is 
envisaged under art 141 and 
not ad-hoc legislation by 
judiciary when there is a 
vacuum in the field. 
Vishaka's an example of 
judicial trespass in 
leqislative domain. 
. . . The Courts , therefore 
,shoulder a great 
responsibility while trying an 
accused on charges of rape. 
They must deal with such 
cases with utmost 
sensitivity. The Courts 
should examine the broader 
probabilities of a case and 
not get swayed by minor 
contradictions and 
insignificant discrepencies in 
the statement of prosecutrix, 
which are not of a fatal 
nature to through out an 
otherwise reliable 
prosecution case.If evidence 
of the prosecutrix inspires 
confidence, it must be relied 
upon without seeking 
corroboration of her 
statement in material 
particulars. 
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1. Female suspect should not be kept in police lockup in which male 
suspects are detained. Female suspects must be kept in separate 
police lockup guarded by female constables: 

2. Interrogation of female suspects should be carried out only in the 
presence of female police officer/constables. 

3. When ever a person is arrested and taken to the police lockup, the 
police will immediately give information of the fact of such arrest to 
the nearest legal aid committee which will provide legal assistance to 
the arrested person at the cost of state, provided he is willing to 
accept such help. 

4. The District and Sessions judge will make surprise visit to police 
lockups in the city periodically with a view to providing the arrested 
person give an opportunity to air their grievances and ascertaining 
what are the conditions in police lock ups and take up the matter with 
the Commissioner of police or Home department of Chief justice of the 
High Court. 

5. Whenever a person is arrested the police must obtain from him the 
name of friend or relatives of the person whom he would like to be 
informed about the arrest. 

j. Death Penalty: 

CHRONOLOGICAL 
DATES/ CITATION 

AIR 1973 SC 547 

clarification 

NAME OF THE CASE DECISION OF THE 
CASE 

Jag Mohan Singh v. State of The Supreme Court held that 
U.P. the sentencing discretion is 

to be exercised judicially on 
"well recognized principles" 
after balancing all the 
aggravating and mitigating 
circumstances of the crime. 
By well recognized 
principles, the court meant 
the principles crystallized by 
judicial decisions, illustrating 
as to what were regarded as 
aggravating and mitigating 
circumstances in those 
cases. The application of 
these well recognized 
principles are now guided by 
the legislative policy 
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AIR 1973 SC 473 

AIR 1978 SC 597 

AIR 1979 SC 916 

clanfication 

Mithu v. State of Punjab 

Maneka Gandhi v. Union of 
India 

Rajendra Prasad v State of 
U.P. 

embodied in sections 235(2) 
and 354(3) of the code of 
Criminal Procedure, 1973. 
Section 235(2) speaks for 
the right of sentences 
hearing to be given to the 
offender and section 354(3) 
speaks for the special 
reasons to the stated for 
awarding death penalty and 
lays down life imprisonment 
as a rule and death sentence 
as an exception in murder 
cases. 
This case was an instance 
where judiciary unanimously 
supported J.Krishna Ayer in 
Maneka Gandhi case and 
observed that law could be 
tasted under Article 21 also. 
In this case, Chandrachur 
C.J.emphasised that the last 
word on the question of 
justness and fairness did not 
rest with legislature. It was 
for the court to decide that 
the deprivation was fair, just 
and reasonable. 
Furthermore, section 303 of 
the Indian Penal Court 
declared unconstitutional 
under Article 21 because 
the procedure by which 
Section 303 of Indian Penal 
Court authoised the 
deprivation of life was unfair 
and unjust. 
In this case, Chandrachur 
C.J. emphasised that the last 
word on the question of 
justness and fairness did not 
rest with legislature. It was 
for the court to decide that 
the deprivation was fair, just 
and reasonable. 

The majoring of the four 
judges in Bachan Singh 
negated the challenge to the 
constitutionally of the death 
penalty, affirmed the 
decision in Jagmohan and 
overruled the case of 
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AIR 1980 SC 898 

clarification 

Bachan Singh v. State of 
Punjab 

Rajendra Prasad in so far as 
it sought to restrict the 
imposition of death penalty 
only to cases where the 
security of the state and 
society, public order and the 
interest of the general public 
were threatened. The 
perceived majority view 
supporting retention meant 
that death penalty as an 
alternative punishment was 
neither unreasonable nor 
lacking in public interest. 

The principles of law 
enunciated by the Supreme 
Court for awarding death 
sentence in this case, are 
reiterated by the Supreme 
Court as follows: 

I 
The extreme penaity of 
death need not be inflicted 
in gravest case of extreme 
capability. 
Before opting for the death 
penalty, the circumstances 
of the offender also require 
to be taken into 
consideration along with the 
circumstances of the crime. 
Life imprisonment is the rule 
and the death sentence is an 
exception. In other words, 
death sentence must be 
imposed only when life 
imprisonment appears to be 
altogether inadequate 
punishment having regard to 
the relevant circumstances 
of the crime, and provided, 
the option to impose 
sentence of imprisonment 
for life can not be 
considerably increased 
having regard to the nature 
and circumstances of the 
crime and all relevant 
circumstances .. 
A balance sheet of 
aggravating and mitigating 
circumstances has to the 
drawn up and in doing so 



AIR (1983)3 sec 470 

clarification 

Machhi Singh v. State of 
Punjab 

the mitigating circumstances 
have to be accorded full 
weight age and a just 
balance has to be 
maintained between the 
aggravating and mitigating 
circumstances before the 
option is exercised. 
The court emanating from 
Bachan Singh's case and 
spelt out the task for the 
sentencing judge. It said: 
"A balance sheet of 
aggravating and mitigating 
circumstances has to be 
drawn up and doing so the 
mitigating circumstances 
have to be accorded full 
weight age and a just 
balance has to struck 
between the aggravating 
and the mitigating 
circumstances before the 
option is exercised. "5 The 
court then explained how 
the guidelines would apply. 
The questions that the 
sentencing court had to ask 
were: 
Is there something 
uncommon about the crime, 
which renders sentence of 
imprisonment for life 
inadequate and calls for a 
death sentence? 
Are the circumstances of the 
crime such that there is no 
alternative but to impose 
death sentence even after 
according maximum weight 
age to the mitigating 
circumstances, which speaks 
in favour of the offender? 
the court emanating from 
Bachan Singh's case and 
spelt out the task for the 
sentencing judge. It said: 
"A balance sheet of 
aggravating and mitigating 
circumstances has to be 
drawn up and doinq so the 
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mitigating circumstances 
have to be accorded full 
weight age and a just 
balance has to struck 
between the aggravating 
and the mitigating 
circumstances before the 
option is exercised."6 The 
court then explained how 
the guidelines would apply. 
The questions that the 
sentencing court had to ask 
were: 
Is there something 
uncommon about the crime, 
which renders sentence of 
imprisonment for life 
inadequate and calls for a 
death sentence? 
Are the circumstances of the 
crime such that there is no 
alternative but to impose 
death sentence even after 
according maximum weight 
age to the mitigating 
circumstances, which speaks 
in favour of the offender? 

It sought to restrict the imposition of death penalty only to cases where the 
security of the state and society, public order and the interest of the general 
public were threatened. The perceived majority view supporting retention 
meant that death penalty as an alternative punishment was neither 
unreasonable nor lacking in public interest. A balance sheet of aggravating 
and mitigating circumstances has to the drawn up and in doing so the 
mitigating circumstances have to be accorded full weight age and a just 
balance has to be maintained between the aggravating and mitigating 
circumstances before the option is exercised. 

CLARIFICATION ABOUT '8 & C' (PAGES 88 &89) 

clarification Page 3'-'~ 



Pages 88 & 89 are a small part of the Chapter II of the Thesis which deals 
with the role of the functionaries of the Criminal Justice System in West 
Bengal under a sub-heading. Actually the entire Chapter deals with the 
national scenario and not with any particular State. Reference to state of 
West Bengal is made only in the passing as the researcher belongs to the 
state of West Bengal. Since West Bengal is not the topic of study, statistics 
from APDR, WBHRC and NHRC Was not collected for analysis. Moreover, 
statistics regarding number of cases of violation of custodial dignity received 
by these organisations do not fall within the scope of the thesis. Therefore," 
examination of the number of cases of violation" Custodial Protection "in 
Police, Prison and other institutions of detention" as suggested by the 
examiner does not form a part of the thesis. However, in clarification to the 
points raised and adhering to the suggestions made by the Examiner the 
following addendum is submitted. 

It is seen that in West Bena! most cases of crime have a political dimention. 
In the last decade or so arrest because of poll violence and resulting 
detention has Jed to gross violation of human right to dignity. It may be 
recalled that during the period 1987-2007, the following instances of 
atrocities are taken place in West Bengal which is in common public 
knowledgr. 

1. Singur, land acquisition and the resulting violence and rape and killing 
of Taposhi Mali 

2. Mizanoor Rehaman and Priyanka case. 

3. Nandigram, land related violence where the police opened fireon 
innocent and unarmed villagers. 

4. Rajarhat, land related violence. 

5. Political violence during the Lok Sabha poll. 

6. Bhikari Paswans case. 

7. Choto Angaria case-Tapan, Sukurwere responsible for man slaughter 
and pre-poll violence, holding of illegal and unlicensed arms. 

8. Netai pre poll violence. 

9. Basanti pre poll violence. 

clarification Page ~93 



10. Panskura pre poll violence. 

11. Lalgarh pre poll violence. 

12. Garbeta pre poll violence. 

All these above incidents bares testimony to the Report of the 
Amenesty International that a large number of torture and custodial 
violence takes place in West Bengal often with the political support 
from the ruling party. 

Attention is drawn to page no. 89,90,91,92,93,94,95&96 of my thesis 
where i have made "detailed analysis" of the reported cases received 
by NHRC,APDR, WBHRC. 

I further draw attention to page no 106, 107 &108 wherin i have laid 
down several recommendations for improvement of the current state of 
affairs. These recommendations are given below: 

GENERAL RECOMMENDATIONS 

a) The investigating wing should be separated from the law and order 
wing. 

b) National security commission and the state security commission at the 
state level should be constituted or recommended by the national 
police commission. 

RECOMMENDATIONSTO IMPROVE THE QUALITY OF INVESTIGATION 

1. The post of an Additional Superintendent of Police may be created 
exclusively for supervision of a crime. 

2. Another Additional Superintendent of Police in each district should be made 
responsible for collection and dissemination of criminal intelligence, 
maintenance and analyses of crime date and investigation of important 
cases. 

3. Each state should have an officer of IGP rank in the state crime branch 
exclusively to supervise. The functioning of the crime police. The crime 
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branch should have specialized squads for agencies crime and other rnajnr 
crimes. 

4. Grave and sensational crime having interstate and transn.:::L-;::.)1 
ramification should be investigated by a team of officers and not by a singl(~ 
I.O. 

5. Session cases must be investigated by the senior most police officer posted 
at the police station. 

6. Fair and transparent mechanisms shall be set up in places where they rlo 
not exist and strengthened where they exist, at the district police ~.::::::;:~ 

and state level for redressal of public grievances. 
7. The existing system of Police Commissioners office which 1s found r~-- ~-;:~ 

more efficient in the matter of crime control and management shall l ;:~ 
introduced in the urban cities and towns. 

8. Criminal cases should be registered promptly with utmost promrtitl!r!P r.y 
the SHO'S. 

9. Stringent punishment should be provided for false registration of cases <1111! 

false complaints. Sections 182/211 of I.P.C. be suitably amended. 
10. Specialized units or squads should be set up at the state. Cilll~ J;...,: · ; 

level for investigating specified category of crime. 
11. With emphasize on compulsory registration of crime and ;·e.iTtC;v ,_Ji·j 

difference between non-cognizable and cognizable offences, the ;,v,; '· , I 1 

of investigating agencies would increase considerably. 
12. The training infrastructure, both at the level of central governiTr~rll: 

and state government, should be strengthened for imparting state of the 
Art training to the fresh recruits as also to the in-service personnel7

• 

RECOMMENDATIONS REGARDING TRAINING 

A. Law should be amended to the effect that the literate witness sign the 
statement and illiterate one puts his thumb impression thereon. 

B. Audio/video recording of statements of witness dying declarations and 
confessions should be authorized by law. 

C. Interrogation centers should be set up at the district head quarters, in 
each district, where they do not exist, and strengthened wher they 
exist, with facilities like tape recording or video photography etc. 

7 
www.pucl.org/topics/law/2003/malimath-recommendations.htm visited on 10 June 2009 
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D. Forensic sciences and modern technology must be used in 
investigation right from commencement of investigation. Moreover, 
the network of CFSL's and FSL's needs to be strengthened for 
providing optimal forensic cover to the investigating officers. Mobile 
forensic unit should be set up at the district level. 

E. A mechanism for co ordination among investigators, forensic experts 
and prosecutors at the state and district level for effective 
investigation and prosecution should be devised. 

F. Preparation of police briefs in all great crimes must be made 
mandatory. 

G. An apex criminal intelligence bureau should be set up at the national 
level for collection and dissemination of criminal intelligence. A similar 
mechanism may be devised at the state, district at police station level. 

H. As the Indian police act 1861 has become outdated, a new police act 
must be enacted on the pattern of the draft prepared by the national 
police commission. Moreover some Section that is 167(2) and 167 
should be amended. 

I have therefore, made an analysis of the incidents of violence recorded by 
the various agencies in West Bengal and made suitable recommendations. 
Since statistical Analysis of the cases of custodial violence and comparing 
and contrasting them is not within the scope of my research, it has not been 
done. 
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